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.PREFACE. 


In  the  thirty-eigbth  volame  of  the  Weekly  BEroRTER  the  characteristics  of  the  publica- 

Hod  wiR  be  foand  unaltered.    Every  endeavour  has  been  made  to  render  the  reports  succinct 

And  accniate,  and.  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 

paaoimoed«     It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 

which  the  Profession  has  always  placed  in  the  Weekly  Keportbr. 

The  Annual  Digest  contains,  as  usual^  a  summary  of  all  the  cases  published  during  the 
past  year  in  the  Weekly  Beporter  and  in  the  I^w  Seports,  the  Law  Jotirnal  Heports,  and 
dk Law  Times  Reports,  besides  those  given  in  the  Irish  Law  Reports.       /         /-'^    "^i^j-^ 
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Bristol  Atheoeam,  In  re  • 

,  Card  iff,  &&,  Aerated  Bnad  Co.  ▼ 

Maig* 

■  Joint-Stock  Baok,  In  re 

Trams  and  Carriage  Co.  ▼  Bristol 

(Mayor  of) 
Btitoa  Medical,  Geoeral,  and  Life  Aasnr- 

Boce  A«<>ociation  y  Jsnes 
BrowD,  In  re  • 

■  ■■        V  CoUisa  • 

— —  ▼  New  Soath  Wales  Bailwaj  Co.  . 
Bryant  and  Barniogbam,  In  re  • 

Boccleogb,  Dnke  of,  The  •  • 

■  T  Eden     . 
Bockie,  Ex  parte.    Reg.  t  London  County 

Jastices 

T  Fredeiicks   •  « 

Beckley  t  Royal  National  Lifeboat  lostitn- 

ticD.  D  ivid.  In  re 
Bidcett  ▼  Bionington 
BoOdiD^  Societies  Trost  Co  y  In  re.     Ex 

parte  Lao^bton 
Bargoyne,  In  re  , 

Bnriard  ▼  Brozbarn  Oil  Co.  • 

Bamaby's  Settled  Estates,  In  re 
Bamaby  ▼  BaiUie  • 

Bamiogbam  ▼  Boirage 
Bfliion-on-Trent  (Mayor  of)  t  Barton-on- 

Trent  As«eaament  Committee 
Botcher  ▼  Nash 
Bntler    v    Batler.     Batier  t  Butler  and 

Burnbam 

(2)    .  .  .  . 

V  Batler  .  .  • 

■  T  Gilbert         .  •  • 
Batt'riey  v  Carroll                               • 
Byram  t  Tall.     In  re  Dixon 

Ciiitor     Goardians     t     North      Kelsey 

Guardians 
Caldwell  ▼  Mathews 
Oallao  Bis  Co ,  In  re    , 
Callaway,  In  the  Goods  of  . 
Calliope,  The 

allow  ▼  O^Uow  . 

T  Plynn 

Canada  Sbi|jpiog  Gov  Shipowners'  Matoal 

Protection  A'sociauoD 
Ginnot  ▼  (>ppeDbeim  . 
Cape  Copp«r  Co  ▼  Comptoir  d'Escompte 
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England 
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Clanricarda  t  Clarke  • 
Clark,  In  the  Goods  of 

•M——  Y  Sonnezuchein 


Clarke  ▼  Hall      • 

Clegg  V  Clegg.    In  re  Carlisle  . 

— —  V  Hands  . 

Clift,  In  re,    £x  parte  Colqahoon 

Climpson  t  Coles  •  • 

Clook,  In  tbe  Goods  of  • 

Olntterbuok  ▼  James 
Cochrane,  Me  parte.    In  re  Fanloooer 
— —  ▼  Entwistle  .  • 


▼  Moore 


Cohen  ▼  Mitchell 

Cole  V  Accident  Insurance  Co.  • 

Colley  ▼  Hart 

Collins,  Ex  parte.     In  re  Yarrow 

Colonial     Bank     t      Cady.        London 

Chartered  Bank  of  Australia  v  Cadj 
ColquhouD,  £^|Mir^«.     Jn  r«  Clift    • 
''  V  Brooks 
V  Heddon  ,  , 


Combined    Weighing    and    Advertising 

Machine  Co.,  In  re 
Combined  Weighing  and  Advertising  Co. 

V  Antomatio  Weighing  Machine  Cou 
CoDstahle,  Ex  parte.    In  re  Barker 

•    In  re  Lorrimar   . 

Constantia,  The         .  • 

Cook,  Ex  parte.    In  re  Cook  • 

▼  Cook 

▼  Whellook  .  • 

Cooke  ▼  New  Rifer  Co.  • 

■  ■         ▼  Smith  •  ,  • 

•■■'"■""■        •  •  • 

Cope,  In  the  Goods  of         • 
Ooriolanns,  The  • 

Cornish  T  Accident  Insnranoe  Co.     • 
—'  V  Comisk        ,  , 

Corporation  of;  he  Sons  of  the  Clergj  y 

Christ  Church,  Oxford.    In  re  Pannoe- 

fort 
Cotterill  ▼  Lempriere  ,  • 

Coulson  T  Dickson     .  , 

County   of   Lancaster  Steamship    Co. 

Bbarp 
Conpe  T  Collyer  •  , 

Covell,  In  the  Goods  of     •  • 

Cowper  Esses  ▼  Acton  Local  Board 
Cox  V  Cox  •  •  • 

Crane  t  Lawrence       •  • 

Cranfield  t  Cranfield  • 

Crawford  y  Donnelly  • 

■  T  May.    In  re  May 

■  ▼  Royal  Innrmary.    /fir^Main- 
waring 

Crawshay  ▼  Orawshay  « 

Creagh,  Jnrtf       •  ,  , 

— —  ▼  Gamble       •  • 

Criglington  ▼  Gallagher     •  « 

Crisp  ▼  Thomas  •  , 

Crook,  Ex  parte.    7ii  re  Crook  • 

Croome  ▼  Croome       •  • 

Crown  Bank,  In  re  , 

Camberlege  v  Cumberlege-Ware,    In  re 

Ware 
Corwen  t  Milbom      .  , 


Dale  and  Plant,  In  re 
Daniel  t  Daniel 
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P.D.  &  A.D. 
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H.L. 
OH  J>.  NOR.  J. 
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Whitwell  T  Yeoman   . 

Wilcock  T  Johnson  • 

Wilkinson  ▼  Thomhill 

Williams  v  Dayi«s  •  • 

Willis  V  Willis 

Windbill  Local  Board  of  Health  ▼  Vint 

Winsford  Local  Board  ▼  Cheshire  Lines 

Committee 
Wolmersfaausen  ▼  Wolmershansen 
Wood  T  Borgess   .  •  • 

— —  V  Gregory       •  •  • 

^—  V  Hooper . 

-  ▼  Jones  .  • 
— —  ▼  Wood  and  White  , 

Wood's  Ships  Woodite  Protection  Co.,  In  re 
Wooloott  ▼  Peggie 

Wormald,  In  re,    Frank  y  Mazeen 
Wormao  y  Worman  •  • 

Wright  y  Mills 

Yarrow,  In  re.    Ex  parte  OoUins 

Znccani  y  Nacnpai  Gold  Mining  Co. 
Zuccato  y  Yonng  • 
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Gahitoi  9.  OpPEirHEuc  (a). 


iVwtfcg    Appeal— Papen  required  for  the  u$e  of  the 

jmdgee  of  the  Court  of  Appeal-— Coiti-^B»    8.   C, 

1883»  crd,  58,  r.  8. 

It  w  <^  cUOp  of  an  appelant  on  the  hearing  of  an 
appeai  imvolfring  the  eoneiruetion  of  documente  to  eupply 
the  Oavrt  of  Appeal  vfOh  three  copies  of  each  material 
ieemment,  and  ti  ie  the  pracUee  to  allow  the  coete  ofeueh 
topHB  en  taaeation. 

Where  an  appdUad  in  euch  eaee  failed  to  supply 
three  copiee  of  eiwi^  doeumentip  the  appeal  wae  ordered 
h  statsd  over,  and  the  costs  of  the  adfoummeni  were 
ikndkd  to  he  home  hg  the  appeUani. 

Appeal  from  Kekawioh.  J. 

The  plaintiff  in  this  action  dalmed  to  be  entitled  to 
MDe  inteieet  in  certain  mining  property,  and,  inter  eUia^ 
nagfat  an  Id  Junction  to  restrain  the  defendants  from 
•eDhig  the  tame. 

At  the  trial  of  the  aotion  Kekewicb,  J.,  made  a 
dadnation  in  faTonr  of  the  plaintiffr 

One  of  the  defendanta  appealed. 

Brmnwdl  Dame,  for  the  appellant. 

5.  HaU,  Q.O.t  And  Cannot^  for  the  reapondeDt. 

On  the  appeal  being  opened  it  appeared  that  the  caae 
on  the  conBtTQCtion  of  a  large  number  of  docn- 
the  originala  of  which  only  were  supplied. 

Alt,  L.  J. — ^How  is  it  we  have  not  been  supplied  with 
flOfles  of  theae  material  documents  ? 

BnamweU  Davie. — Owing  to  a  change  of  solicitors 
■J  dienta  hnTe  only  recently  had  the  management  of 
fiis  case,  and  the  documents  in  question  are  numerous. 

?kf;  L^.-^llie  fact  of  the  cbauge  of  solicitors  does 
m  help  na,  and  if  the  material  documents  are  numerous 
ftatisaUtbemorereaaon  why  we  should  be  supplied 
itt  aopiea  at  them. 

CerrtoMj  H  J.— This  appeal  must  stand  over  in  order 
Ask  three  eopiea  of  all  material  documente  may  be 
I  to  the  court;  It  has  on  more  than  one  occasion 
stated  by  me  that  on  the  hearing  of  an  appeal 
J  on  the  oonstmetion  of  documents,  the  appellant 
■Ht  pioenre  for  the  use  of  the  court  three  oopies  of  all 
the  material  doenmcnta.    It  waa  argued  on  a  former 

W  Bepoctcd  bj  M .  J.  Blau,  Esq.,  Bsnister-at-Law. 


occasion*  that  the  oosts  of  procuring  such  copies  would 
not  be  allowed  on  taxation,  but  I  then  caused  inquiries- 
to  be  made,  and  was  informed  by  the  taxfaig  maaters 
that  such  was  not  the  case.  It  must  in  future  be  under-- 
stood  to  be  the  rule— and  the  sooner  solicitors  acting: 
for  appellants  become  aware  of  it,  the  better— that  on« 
the  hearing  of  an  appeal  which  turns  on  the  constmotionr 
of  documents,  three  oopies  of  all  the  material  documents 
must  be  supplied  for  the  use  of  this  court. 

The  appellant  must  pay  the  coats  ocoaaioned  by  the 
adjournment  of  the  appeal. 

Solicitors  for  the  appellant,  Stretton  db  EUliard^ 

Solicitor  for  the  respondent,  J.  D,  B.  Letois, 


From  Chan.  DIt.  July  30, 1889. 

In  re  163sd   Stasb-Bowjceti  BuiLDiKa   Sooiett's 
Goirr£A.cfr.  (a.) 

Vendor  and  purchaser — Condition  of  sale — Parehaser 
making  any  requisition^— FnahUity  or  unwillingness  of 
vendor  to  comply — Vendor^s  right  of  rescission, 

A  condition  in  a  contract  of  scde,  that  the  vendor  "  he 
at  liberty,  hy  giving  notiee  in  uriting^  to  rescind  the 
conircut  in  ease  the  purchaser  make  any  requisition 
which  the  vendor  is  unable  or  unwilling  to  comply  with,** 
gives  the  vendor  the  right^^arising  immediately  upon 
any  requisition  being  made  which  the  vendor  is  unahle  or 
unwilling  to  comply  with^-^to  rescind  the  contract :  the 
right  to  rescind  arising  under  such  a  condition  may  be 
validly  exercised  by  the  vendor,  without  specifying  in  hie 
notice  of  rescission  the  requisitions  which  he  is  uncAle  or 
unwilling  to  comply  with,  and  without  communicating  to 
the  purchaser  any  reason  for  the  inability  or  unwilling^ 
ness,  or  allowing  tAe  purchaser  any  opportunity  to  with' 
draw  his  requisitions;  the  only  qualification  to  which 
the  vendor's  right  of  resdesion  arising  under  such  a 
condition  is  eubjfect,  is  the  implied  qualiflcation  that  the 
right  muet  not  be  exercised  I^  tJie  vendor  capriciously  or 
unreasona^y. 

Decision  of  Ohitty,  J.,  ajftmwd. 

Appeal  from  Ghitty,  J. 

The  question  raised  by  this  appeal  was  a%to  the  effect 
of  a  condition  in  a  contract  of  sale,  that  in  ease  the  pur  - 
chaser  should  make  any  requisition  which  the  vendor 

*  See  33  Solicitobb'  Joubkal,  621. 
(a.)  Beported  by  H.  J.  Blaks,  Esq.,  Barrister-at-Law. 
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Court  of  Apfbal. 


Lf  BB  163bi>  Stabr-Bowxbtt  Buhdivo  Sogibty'0  Contbjlot, 


OOUBT  OF  AfFBAL. 


«bould  be  unable  or  unwilling  to   oomplj  witb,   tbe 
irendoT  migbt  annul  tbe  oontraot. 

Tbe  trustees  of  tbe  163rd  Starr-Bowkett  Building 
Bodetj  bad  contracted  to  sell  certain  leaeebold  bonaes  to 
Cbarles  Sibuo. 

Tbe  7th  condition  of  sale,  so  far  as  material,  was  as 
follows :— "  And  in  case  tbe  purebaser  eball,  witbin  ibe 
time  aforesaid,  make  any  objection  to  or  requisition  on 
the  title  which  tbe  Tenders  shall  be  unable  or  unwilling 
to  remove  or  comply  with,  the  Tenders  shall  be  at 
liberty  at  any  time  thereafter,  notwithstanding  any 
attempt  to  remoTe  t>r  comply  with  such  objection  or 
MquisitioD,  by  notice  in  'Writing  to  be  giTon  to  the 
purchaser  or  bis  solicitor,  to  annul  tbe  contract  and  to 
jctnrn  tbe  purchaser  his  deposit  money  without  interesti 
costs,  or  other  compensation." 

The  contract  also  contained  a  condition  that  the 
production  by  tbe  vendors  of  tbe  last  receipts  of  rent 
was  to  be  sufficient  oTidence  that  all  the  rents  of  the 
bonses  had  been  paid  by  the  Tenders. 

The  Tendors  duly  deliTered  an  abstract  of  title,  and 
the  purchaser  sent  in  Tarious  requisitions  thereon  on 
August  14, 1888«  Hany  of  the  requisitions  only  asked 
ior  general  information— Tiz.,  as  to  the  names  of  tbe 
^offices  in  which  tbe  bonses  bad  been  insured,  the  amount 
of  the  premiums  payable,  and  whether  notice  to  repair 
the  houses  had  or  bad  not  been  receiTed.  A  copy  of 
the  rules  of  tbe  society  was  also  required;  the  7th 
requisition  required  that  tbe  execution  of  a  certain  deed 
should  be  duly  attested,  and  the  8th  requisition  required 
-evidence  of  the  registration  of  the  deed  in  Middlesex  ; 
another  requisition  required  tbe  production  by  tbe 
vendors  of  their  last  receipts  for  rent. 

The  requisitions  came  before  the  Tenders  at  a  meeting 
of  the  trustees  of  the  society  held  on  August  80,  when 
a  resolution  was  psesed  that  **  as  some  of  the  requisi- 
tions could  not  be  complied  with,  and  as  great  trouble 
and  expense  would  be  incurred  in  complying  with  others, 
notice  to  rescind  tbe  contract  should  be  giTen  under  tbe 
7th  condition  of  ssle." 

On  August  83  the  Tendors'  solioitors  wrote  to  tbe 
solicitors  of  tbe  purchaser,  giving  a  formal  notice  in 
writiog  that  tbe  Tenders  were  "  unwilliug  to  remoTe  or 
comply  with  the  objections  or  requisitions  on  title  or 
any  of  tbem,  and  thereby  gaTe  notice  of  their  intention 
to  annul  the  contract."  The  solicitors  for  the  pur- 
chaser, in  reply,  wrote  that  the  purchaser  was  entitled  to 
JiSTo  an  opponunity  of  waiving  his  objections,  and  that 
the  vendors  bad  no  right  to  rescind  tbe  contract 
capriciously  or  unreasonably;  tbe  vendors'  solicitors 
replied  that  the  vendors,  in  annulling  the  contract, 
avoided  further  expense  and  delay,  as  they  were  unable 
to  comply  with  many  of  tbe  requisitions,  and  that  they 
liad  acted  in  a  bond  fide  manner. 

ihe  purchaser  took  out  a  summons  under  the  Vendor 
ani^  Purchaser  Act  asking  for  a  declaration  tbat  the 
notice  delivered  by  tbe  vendors  was  not  efCectual  to 
annul  tbe  contract,  and  that  the  vendors  were  not 
entitled  to  annul  tbe  same. 

Ghitty,  J.,  held  that  the  vendors  bad  a  right  to  annul 
the  contract,  and  tbat  they  bad  only  acted  in  pursuance 
of  that  right. 

It  appeared  from  tbe  evidence  of  two  of  tbe  trustees 
of  the  society  that  the  resolution  of  August  80  was 
passed  hmd  fide,  and  with  tbe  sole  object  of  avoiding 
further  expense,  the  society  being  in  an  insolvent  state. 
This  evidence  was  uncontradicted. 

Tbe  purchaser  appealed  from  the  decision  of  Ghitty,  J. 

Byrne,  Q.C.,  and  0,  T,  Millar,  for  tbe  appellant— 
The  vendors  were  bound,  at  all  events,  to  point  out 
^bich  of  the  requisitions  they  were  able,  and  which  of 
them  they  were  unable,  to  answer,  so  as  to  giva  the  pur- 
chaser an  opportunity  of  waiving  them :  In  re  Dames 
and  Wood,  83  W.  B.  685,  29  Cb.  D.  626.     [Fat,  L.J., 


referred  to  Duddell  v.  Simpson,  15  W.  B.  115,  L,  B.  8 
Cb.  App.  108.]  Tbe  right  to  rescind  must  be  reasopablj 
exercised,  and  it  lies  on  the  vendors  to  prove  that  it  was 
reasonably  exercised:  In  re  Ohnton  and  Saunders  to 
Hadm,  53  L.  T.  K.  8.  434, 34  W.  B.  Big.  809.  In  a 
contract  such  as  this  for  the  sale  of  real  estate  an  inves- 
tigation of  the  abstract  of  title  and  the  making  of 
requisitions  thereon  by  the  purchaser  is  necessarily 
implied,  ard  therefore,  having  regard  to  tbe  whole  nature 
of  tbe  contract,  tbe  expression  *'  make  any  requlrftion,*' 
in  condition  7,  must  be  construed  as  equivalent  to 
**  insist  on  any  requisition." 

They  also  referred  to  Qreaves  v.  Wilson,  25  Beav.  290, 
7  W.  B.  Cb.  Dig.  45. 

Homer,  Q»0,,  and  Oeo^  Henderson,  eanl^i,  were  not 
called  on. 

Cotton,  L.J. — ^This  is  an  appeal  from  a  deoisioa  of 
Chitty,  J.,  by  which  he  bold  that  a  oontraot  for  sale  had 
been  duly  annulled  by  the  vendors.  The  sale  waa  by 
public  auctioui  subject  to  certain  conditions  of  sale,  one 
of  which,  the  7tb,  after  providing  for  the  time  within 
which  requisitions  and  objections  to  title  were  to  be  sent 
in,  continued :— "  And  in  case  tbe  purchaser  shall, 
within  the  time  aforesaid,  make  any  objection  or  requi- 
sition on  the  title  which  the  vendors  shall  be  unable  or 
hnwilling  to  remove  or  comply  with,  the  vendors  shall 
be  at  liberty  at  any  time  thereafter,  notwithstanding 
any  attempt  to  remove  or  comply  with  such  objection  or 
requisition,  by  notice  in  writing  to  be  given  to  the  pur- 
chaser or  bis  solicitor,  to  annul  the  contract  and  to 
return  the  purchaser  his  deposit.*'  The  porchswer 
had  signed  the  contract  and  paid  tbe  deposit,  and  within 
the  time  fixed  by  tbe  oontraot  had  delivered  certain 
requisitions,  some  of  them  relating  to  the  payment  of 
rent  and  premiums  for  insurance,  some  of  tbem  to  the 
attestation  and  registration  of  paiticular  deeds,  suul 
others  to  land  tax,  easements,  and  rights  of  wi^.  The 
vendors  then  sent  notice  in  writing  to  the  purohsuer 
annulling  the  contract,  and  the  question  we  have  to 
determine  is  whether  the  act  of  the  vendors  was  a  good 
exercise  of  their  power  to  rescind. 

Now  it  has  been  said  that  the  time  to  exercise  the 
power  of  rescinding  had  not  arisen,  and  tbat  tbe  word 
"  make  "  in  the  condition  must  be  taken  to  mean  **  in- 
sist," and  that  the  "  making  of  a  requisition  "  referred 
to  in  the  condition  was  equivaldut  to  "insisting on  a 
requisition,"  and  |hat  no  requisition  bad  been  insisted 
on.  But  I  am  not  one  to  twist  the  words  used  so  aa  to 
make  them  fit  in  with  what  might  be  considered  to  be 
the  proper  construction.  The  word  "make"  meana 
something  different  from  "  insist  on,"  and  that  this  ia 
so  is  evident  by  the  words  used  in  the  clause  after  the 
word  *•  make." 

Then  it  was  said  that  the  purchaser  was  entitled  to  a 
locus  penitentite;  that  he  was  entitled  to  have  a  time  to 
consider  whether  he  should  withdraw  bis  reqniaittoia 
before  tbe  power  to  rescind  the  oontraot  was  exereiaed* 
Tbat  was  disposed  of  by  the  case  of  DuddeU  v.  Simpson, 
where  it  was  decided  that  tbe  notice  need  not  give  the 
purchaser  time  to  withdraw  bis  objections,  and  tbat  to 
giTe  tbe  purchaser  such  a  right  would  be  to  make  at 
different  contract  between  the  parties  and  to  add  to  tbe 
oontraot  what  was  not  to  be  found  in  the  words  of  it* 
In  tbat  case  Turner,  L.J.,  said :  *'  Another  ground  xe« 
lied  upon  was  tbat  the  notice  ought  to  haTe  siwen 
time  to  the  purchaser  to  determine  whether  he  would  ox 
would  not  waiTC  the  objection  which  he  bad  taken,  arad 
that  the  contract  could  not  well  be  determined  b^  a^ 
notice  without  such  time  being  idlofred.  But  I  do  xaot 
find  any  such  stipulation  in  the  conditions  of  sale.  7o 
lay  down  a  rule  that  the  Tender  must  give  notice  befose 
be  determined  tbe  contract  would  be,  in  effect,  to  lia*^ 
trodnce  into  the  condition  a  new  term  that  the  yendox 
may  annul  the  oontraot  by  a  notice  in  wrlthig  allowix^^ 
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OomcissiONms  op  IirLAin>  Bmwmhvm  v.  Amous  ft  Co, 


^u&T  OP  Appbal. 


«>  many  dajs  to  the  parchaser  to  detennlne  whether  he 
wS\  waife  the  requisition,"  So  to  aay  that  the  par- 
ohaier  must  hare  a  loeui  penitentim,  would  be  to  add 
sometfaiog  to  the  contract  wbioh  is  not  in  it»  and,  oon- 
«feniiog  the  oontract  as  it  stands,  it  cannot  be  said  that 
then  is  any  necessity  lor  the  Tendor  to  giro  the  pur- 
ehaser  an  opportunity  of  withdrawiog  the  requisition  or 
lequiiitions  after  he  knows  that  the  Tender  intends  to 
exercise  the  power  of  rescinding. 

Again,  it  has  been  said  that  the  Tendon  could  haye 

answered  a  grettt  number  of  the  requisitions,  and  that 

there  was  only  one  requisition  that  would  put  them  to 

any  expense ;  and  it  was  also  said  that  the  yendors  do 

not  faitimate   what   requisitions  they    are  unable    or 

mwiJling  to   answer,  and    that   the    ontu   of    proT« 

ing  that  the  unwillingness  is  reasonable  lies  on  the 

radors  and  not   on  the    purchaser,  and    that    some 

TCMonable  ground  of  unwillingness  must  be  shown*    It 

hss  been  Isid  down  that  the  vendor  is  not  bound,  in  a 

ease  like  this,  to  state  his  reasons  for  rescinding,  though 

there  most  be  some  reasonable  ground  for  his  doing  so, 

Wh«n  the  matter  comes  before  the  court,  it  is  a  question 

of  fact  whether   the  Tender  has  acted  capriciously  or 

tfbitrarfly  in  determiciag  the  contraot.    Ic  is  even  a 

ftnjning  of  the  terms  of  the  contract  to  say  that  the 

fower  to  rescind  cannot  be  exercised  capriciously  or 

Qsretionably,  but  the  ground  on  which  the  oonrt  inter- 

feree  hi  anch  a  case  is  that  the  contract  ought  not  to  be 

made  a  nullity  bj  the  vendor  acting  capriciouely  and 

aiMtraiily,    The  qneetion  we  have  to  determine,  then, 

ie  whether  the  Tenders  here  have  acted  capriciouely  or 

erbitnrily,  or  whether  they  were  reaeonably  unwilling 

to  remote  or  comply  with  the  requisitions.    We  hare 

before  ue  the  notice  given  by  the  yendors,  and  the  cor- 

lespondence,  and  an  affldarit  bf  two  of  the  lenders 

ttiting  that  the  matter  was  considered  before  the  reso- 

Intion  was  passed,  and  that,  as  some  of  the  requisitions 

eookl  not  be  complied  with,  and  as  great  trouble  and 

expense  would  be  incurred  in  complying  with  others, 

notiee  should  be  glyen  to  rescind  the  contract,  and  that 

the  reeolation  was  bond  fide  passed  with  the  sole  object 

of  sfoidfaig  further  expense  owing  to  the  society  being 

isnlfent.    If  we  bad  only  the  notice  to  rescind  before 

m,  we  ibonld  hays  some  little  difaculty  in  determining 

the  question ;  but  there  is  the  afflda? it,  which  has  not 

been  answered,  and  the  deponents  bate  not  been  cross- 

(xioined,  and  we  cannot  hold  that  the  yendore  haye 

eeted  capriciouely  or  arbitrarily.     It  is  said  that,  as  to 

•ome  of  the  requieitione,  the  fenders  only  hate  to  answer 

Tee  or  No,  and  that,  as  to  the  other  requisitions,  the 

expense  wonld  haye  to  be  borne  by  the  purchaser  by  the 

tome  of  the  contraot ;  but  two  of  the  requisitions  do  not 

^ome  within  the  profision  throwing  the  expense  on  the 

<fBichs8er— yix.,  the  requisitions  requiring  the  attestation 

md  registration  of  the  deeds  therein  mentioned. 

In  my  opinion,  without  deciding  on  whom  the  burdec 
<f  proving  that  the  nnwilliogness  of  the  yendors  is 
inKmable  lies,  upon  the  evidence  before  us,  there  is 
nothing  to  satiafy  us  that  the  yendors  capriciously  or 
arbitnurQy  came  to  the  conclueion  to  determine  the  con- 
tact, tad  the  appeal  must,  therefore,  be  dismissed. 

•Pit.  L.J.— In  this  case  the  relevant  condition  pro- 
^i^:— [His  lordship  read  condition  7, and  continued :— ] 
Ho  doubt  this  condition  is  a  very  stringent  condition, 
*ed  one  against  which  I  can  well  understand  that  a 
^ggle  may  be  made,  and  a  struggle  has  been  made  in 
^  esse,  to  construe  the  condition  in  a  different  way 
**inn  that  which  the  words  import.  Counsel  have,  as  I 
*B^Und  the  arguments,  sought  to  import  three  terms 
"^  that  the  purchaser  was  entitled  to  be  told  which 
'cqniiitioa  the  yendora  were  unwilling  or  unable  to 
"'^vcr;  secondly,  that  tbe  vendors  must  allege  a 
"'^^Babls  ground  for  annulling  the  contract,  if  they  do 
^uidit;  and,  in  the  third  place,  that  the  purchaser  is 


entitled  to  a  reasonable  time  in  which  to  withdraw  hia 
requisition,  and  that  it  is  not  till  after  a  reasonable  time 
that  this  power  to  annul  the  oontract  is  to  be  exerdsed 
by  the  yendors.  I  am  not  going  to  say  that  thoae  three 
things  were  not  reasonable  things  to  be  inserted  in  auch 
a  contract.  But  not  one  of  them  is  to  be  found  in  the 
contraot  that  has  been  made ;  therefore  I  reject  all  those 
three  glosses,  I  do  not  think  that  the  notice  need  state 
the  particular  requisition  the  yendors  were  unwilling  or 
unable  to  answer,  or  a  reasonable  ground  for  withdraw- 
ing from  the  contract,  or  give  the  purchaser  a  time  to 
withdraw  the  requisition.  Then  it  haa  been  pressed 
upon  us  that  the  word  *'  make  "  with  respect  to  a  requi- 
sition meant  to  **  inalst  upon  "  a  requisition,  Tiiat  is  a 
remarkable  construction  of  the  word.  Every  solicitor, 
every  barrister,  everyone  else  oonyersant  with  the  sale  of 
real  property,  knows  perfectly  well  what  it  is  to  "  make  " 
a  requisition,  and  that  ^*  insisting "  on  it  is  a  totally 
different  thing;  and  I  cannot  alter  the  words  of  the 
contract  to  make  it  more  susceptible  of  the  gloss  it  has 
been  sought  to  put  upon  it.  The  courts,  it  is  true,  haye 
qualified  the  construction  of  such  contracts  by  introduc- 
ing the  question  of  unroasonablenesa^namely,  that  the. 
power  to  rescind  must  be  exercised  reasonably  and  not 
oapricionsly  ox  arbitrarily  s  and  even  if  I  desire  so  to  do, 
which  I  do  not,  I  could  not,  when  there  has  been  such  a 
mass  of  dicia  and  authority  on  that  point,  depart  from  that 
conatroction.  The  only  question  is  whether  the  yendors  had 
acted  reasonably.  The  affldayit  says  that  expense  would 
be  incurred  by  the  insolvent  company  in  answering  the 
requisition*,  and  that  the  expense  of  answering  some  of 
them  would  not  haye  been  paid  by  the  purchaser.  The 
deponente  to  that  affidavit  have  not  been  croes-examined ; 
and  on  whoever  the  burder  of  proof  lies  it  has  been 
amply  proved  that  the  yendors  acted  reasonably,  and  I 
consider  the  appeal  ought  to  be  dismissed, 

LoPBS,  L.J. — The  question  we  have  to  oonaider  is, 
What  is  the  true  meaning  of  the  7th  condition  P  In 
my  opinion  it  givea  the  yendors  the  right  to  rescind  the 
contract,  provided  they  do  not  act  capriciouely  or  arbi- 
trarily. The  unwillingnees  or  inability  must  t>e  reason- 
able. The  reason,  howeyer,  need  not  be  communicated 
to  the  purchaser.  The  right  to  rescind  arises  imme- 
diately the  requisition  is  made.  It  is  said  that  "  make 
any  requiaition  "  muat  mean  **  insist  on  any  requisition." 
That  is  a  bold  contention,  to  which  I  cannot  aocede. 
The  meaning  of  the  words  "  make  any  requisition  "  is 
well  understood.  There  is  nu  evidence  here  that  the 
yendors  haye  acted  capriciouely  or  arbitrarily.  Tbe  affi- 
davit giyea  the  reasons  for  their  conduct.  The  deponents 
have  not  been  cross-examined,  and  the  eyidence  i» 
therefore  uncontradicted. 

In  my  opinion  the  appeal  must  be  dismissed* 

Appeal  dumitied. 

Solicitors  for  the  appellant,  Birt  ds  FolUU* 

Solicitors  for  the  respondents,  Burgoyne,  WaUt^  A  Oo. 


From  Q.  B.  Div,  July  25,  26,  29,  1889. 

CoMuissioirERS  OP  Inland  Eevenue  v.  Akgijs  & 

Co. 

OOHUISSIONEBS    OF    lNL4in>   RlSYENTTB  V.   LeWIS   & 

8o»8.  (a.) 

Inland  revenue — Agreement  for  Bale  of  goodwiU-^Intlru* 
meni  of  traneferStamp  Act^  1870  (33  <ft  34  VicL  c. 
97),  s,  70—"  Conveyance  or  traneftr  on  tale  "—Ad 
yalorem  duty* 
An  agreement  to  Bell  a  huiinue  and  the  goodwiU 

(a.)  Reported  by  Sfincbu  L.  Hollaih),  Esq.,  Barrister- 
at-Law. 
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OoMmMiOHSRv  or  Jnjjm  Bmnnri  v.  Airoua  k  Co. 
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ihiteof,  on  etrtain  eondiUcm  preeedint  being  ftdfiUed,  i$ 
not  ehargeahle,  under  sedUon  70  of  the  Stamp  Act,  1870, 
at  a  "conveyance  or  transfer  on  sale,*'  with  an  ad 
valorem  duty /or  the  goodwiU* 

Appeal  bjT  the  OomniiMionen  of  Inland  Bevenne  ffom 
the  jodgmene  of  a  ditiaional  ooort  (Lord  Ooleridge, 
C.J.»  and  Hawkinfl,  J.)  on  caaet  stated  bj  the  Gom- 
mlMionen  of  Inland  BoTonne  under  S3  ft  34  Vict.  c.  97, 
f.  19. 

The  qneitlone  stated  bj  the  commiisioiiers  were— 

(1)  Whether  the  inetmment  In  qoestion  was  eharge- 
able  with  stamp  dntj  acoording  to  the  anseesment  of  the 
eommiseloneri — namely,  at  5*.  for  ever/  £50  as  '*a 
conveyance  or  transfer  on  sale  "  ? 

(2)  If  not,  what  amonnt  of  stamp  datj  was  charge- 
able? 

The  cases  as  stated  are  fall/  set  out  in  the  report  In 
the  Divisional  Court  (37  W.  B.  510),  together  with  the 
oases  cited. 

Sir  E.  Clarke^  S.G.,  and  Dicey,  for  the  appellants. 

Phipeon  BeaU,  Q.C.,  and  Joseph  Walton,  for  the 
respondents,  Lewis  &  Sons. 

Mtadowi  White,  Q.O.,  and  Warrington,  for  the 
respondents,  Angus  ft  Co. 

The  respondents  were  not  called  upon  to  argue. 

July  29.— Lord  Eshbr,  M.B.— In  this  case  the  Com- 
missioners  of  Inland  Berenue  decided  that  an  ad 
valorem  stamp  should  be  attached  to  the  instrument  in 
question.  On  appeal  to  the  Difislonal  Coart  their  de- 
cision was  overruled,  and  the  appeal  now  before  us  is  on 
behalf  of  the  commissioners. 

I  may  say  at  once  that  when  the  Legislature  assumes 
to  impose  a  tax  on  the  subject  it  must  do  so  in  clear 
terms,  and  if  there  is  any  doubt  implied  the  subject  is 
entitled  to  Judgment.  Sabject  to  that  proposition  the 
question  for  us  is  whether  the  instrument  before  as  is  an 
instrument  within  the  construction  of  section  70  of  the 
Stamp  Act,  1870  P 

Now  by  section  70  <<  the  term  '  conveyance  on  sale  ' 
includes  every  instrament,  ftc,  whereby  any  property 
upon  the  sale  thereof  is  legally  or  equitably  transferred 
to  or  vested  In  the  purchaser."  "  A  conreyance  "  is  one 
subject  of  taxation  and  '*  an  agreement  '*  generally  is 
another  subject  of  taxation  uoder  the  statute.  Now  the 
thing  to  be  stamped  is  *'  an  instrument."  If  a  contract 
of  sale,  or  a  conveyance  by  way  of  purchase  and  sale,  is 
effected  without  an  instrument,  such  a  transaction  is 
not  within  the  section.  A  transaction  is  not  struck  at 
at  all,  but  only  an  in8trum<9nt  by  which  a  purchase  and 
sale  is  effectuated.  If  a  purchase  and  sale  can  be 
effected  without  an  iDstrument  the  Legislature  has  not 
reached  such  a  transaction. 

Kext  it  must  be  noted  that  not  every  instrument  is 
affected  by  the  statute  which  may  be  dealt  with  in  the 
course  of  purchase  and  sale,  but  only  ''instruments 
whereby  property  is  legally  or  equitably  transferred." 
Now  I  take  the  meauiog  of  legal  aud  equitable  to  be 
this :  Legal  means  that  which  is  known  to  aud  can  be  dealt 
with  by  the  common  law,  and  equitable  that  which  is 
known  to  and  can  be  dealt  with  aocordiog  to  equity.  Can 
there  be  a  common  law  conTeyance  of  an  equitable 
Interest  P    No.    The  common  law  knows  notbiug  about 

*  After  the  decision  of  the  Difisional  Court  had  been 
given  in  this  caae,  the  Customs  and  Inland  Reycnue  Act, 
1689  (52  ft  53  Vict.  o.  7),  was  passed,  and  section  18  of 
that  Act  now  proTides  that  **  Every  instrument  contaio- 
log  a  contract,  whether  executed  or  extcufcory,  for  the 
aalo  or  purchase  of  any  property  save  such  as  passes  by 
delifery,  or  must  be  conveyed  by  deed,  shall,  vo  far  as 
relates  to  stamp  daty  thereon,  be  deetnefi  to  be  a  con- 
veyance on  sale  of  such  proper^.    •    •    ." 


■ueh  a  transaction.  There  cannot  be  a  oommon  Isr 
conveyanoe  of  an  equitable  interest.  If  'legally"  only 
had  been  Inserted  in  the  aectlon  it  might  bars  bssa 
argued  that  an  Inttramant  by  whieh  any  equittbls 
interest  had  been  transferred  was  omitted  from  the  sco- 
tion.  For  that  reason  **  eqoitably  "  la  added.  Ths  rssl 
meaning  of  the  section  is  that  where  property  knovn  to 
the  common  law  Is  the  subject  of  any  conveyanoe  by  say 
instrument,  and  where  any  equitable  interest  is  the 
subject  of  any  conveyance  by  any  instrument,  sash 
instrument  Is  to  be  the  subject  of  taxation.  It  does  not 
mean  an  eqaitablo  conreyanoe  of  common  law  property 
or  vice  vena,  but  a  common  law  or  equitable  con? eyiaee 
of  property  known  to  the  common  law  or  equity  hy 
which  such  respective  property  or  interest  may  be 
legally  or  equitably  conveyed.  With  such  a  meanhig 
applied  to  the  section  the  difficulty  of  constrnotioa  is 
mainly  got  rid  of.  Here  the  property  in  questioa  is 
legal  property.  Goodwill  is  legal  property  well  koown 
to  the  common  law*  It  is  clearly  within  the  section  as 
legal  property. 

The  only  question,  then,  is.  Was  this  instrument 
before  us  one  whereby — i.e.,  by  tha  instrument  itself— 
legal  or  equitable  property  is  oonveyed  P  For  tie  poi- 
pose  of  founding  their  argument  that  this  is  a  eonrsj* 
ance,  the  appellants  are  obliged  to  take  out  one  sabjeet-^ 
matter  only  of  the  matters  dealt  with  by  the  instrament 
—•namely,  the  goodwill,  which  they  allege  to  be  aotoallf 
conveyed  by  the  instrument,  althoog^h  the  premises  dealt 
with  in  the  instrument  are  not  so  actually  conrejed. 
But  the  instrument  does  not  apply  to  the  goodviQ 
alone — ^it  refer*  to  'Mhe  premises  and  the  goodwill  of 
those  premises."  It  is  admitted  by  the  appellants  that, 
at  any  rate  in  terms,  the  instrament  Is  not  a  oonfejanoe. 
Eferytbing  undertaken  is  by  way  of  agreement,  bat  it  is 
urged  that  the  agreement  is  such  as  equity  woald,  in 
case  of  non-fulfilment,  decree  specifto  perf ormauce ;  and 
it  is  said  that  when  the  agreement  la  of  such  a  nature 
that  a  court  of  equity  would,  without  more  ado,  grant 
specific  performance,  that  is  an  equitable  conreyance 
within  the  statute.  If  so,  this  would  amount  to  an 
equitable  conveyance  of  legal  property.  Bat  if  the  in- 
atrument  is  in  itself  a  couTeyanoe  of  such  propertj, 
where  is  the  need  for  specific  performance  to  be  granted  ? 
The  eery  fact  of  saying  that  the  instrument  is  one  upon 
which  a  court  of  equity  would  decree  specific  perform- 
ance fixes  it  at  once  ms  an  agreement  and  not  as  a  con- 
veyance. To  call  such'  an  instrument  a  conTeyaoce 
would  be  a  contradietion  in  term?.  If  the  property  bad 
been  conveyed  by  the  instrument,  but  bad  not  been 
handf  d  over,  an  action  for  trover  or  ejectment  would 
probably  lie.  However,  it  is  clear  that  the  instrument 
here  is  an  agreement  such  as  a  court  of  equity  would 
decree  specific  performance  for,  and  that  being  so  it  1» 
not  a  coiifeyance  on  aale,  but  only  an  agreement.  Bat 
if  it  is  an  agreement  it  is  not  within  aection  70  of  the 
Stamp  Act.  More  than  that,  this  is  only  an  agreement 
that  something  shall  pass  after  something  else  shall  have 
been  done.  The  appellants  have  attempted  skilfully  to 
dislocate  the  subject-mRtttjr  of  the  instrument  and  to 
separate  "  the  goodwill "  of  the  business  from  the  other 
matters,  but  even  as  to  that  it  is  only  said  that  "  the  old 
company  shall  sell  and  the  new  company  shall  purchasp. 
But  the  matters  actually  dealt  with  are  **the  goodv 
chattels,  ftc,  and  the  undertaking,  business,  and  good- 
will thereof,  and  all  the  real  and  personal  property. 
Olearly  the  real  subject-matter  of  the  instrument  Is  the 
tannery  business  with  its  premises.  The  buildings 
where  such  a  busiuesa  is  carried  on  are  au  important 
part  of  the  undertaking— specially  fitted  for  carrying  t 
on.  The  actual  place  where  the  business  is  carried  on  is 
the  first  thing  agreed  to  be  sold,  and,  secondly,  the  gooo- 
wIU  of  the  business  at  that  particular  place.  Can  it  be 
said  that  the  premises  of  the  business  haTS  been  actually 
conreyed  when  the  words  of  the  instrument  are  that  the 
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xne  party  **  ehall  sell  '*  and  the  other  '<  shall  purchase  "  P 
i»  the  new  eompaiiy  to  aocept  the  property  without  any 
iaTcsdgation  of  title  ?  Does  the  instrument  anticipate, 
further,  any  conveyance  without  any  iuTestigation  of 
iitle  f  I  hope,  indeed,  acme  day  to  see  the  transfer  of 
laod  made  possible  without  any  such  inTestigation  of 
title  as  is  now  common  owing  to  sach  title  being  secured 
bj  some  form  of  registration,  but  if  any  agi^eement 
apon  which  specific  performance  may  be  decreed  is  to 
be  taken  as  a  anfficient  couTeyance  of  property  an  easy 
lonn  of  transfer  would  seem  to  have  been  already 
derised.    That  can  hardly  be  maintained. 

But  it  is  said  that  goodwill  can  be  conveyed  without 
any  instrument.  If  so  there  would  be  a  means  of 
4nmsfer  not  subject  to  the  stamp  daty.  If  people  can 
by  any  means  oonyey  any  property  or  interest  without 
an  instrument,  then  such  means  of  transfer  are  not 
wiihia  the  section,  and  are  therefore  not  subject  to  any 
•doty  under  it.  The  subject  can  escape  such  taxation  if 
lie  can  transfer  property  without  any  instrument,  and  it 
isabford  to  say  that  there  would  be  any  fraud  in  evading 
the  doty  t^  such  means  if  the  Legislature  has  not 
^iiosen  to '  include  other  means  of  sale  than  by  an 
iutrament.  If  that  is  to  be  called  fraud,  every  sensible 
Bsa  will  commit  a  fraud.  I  say,  then,  that  if  this 
iaatntment  in  question  is  an  agreement  upon  which 
ipsdfic  performance  would  immediately  be  granted,  yet 
it  is  only  an  agreement,  and  my  statement  in  itself 
taipliea  that»  and  prevents  it  being  an  actual  instrnoient 
41  oonveyanoe.  Secondly,  I  doubt  if  this  is  an  agree- 
acit  upon  jrhioh  specific  performance  would  be  decreed 
as  tagarda  the  goodwill.  For  the  goodwill  will  only 
]ws  when  the  property  to  which  the  goodwill  is  attached 
9  coDveycd  contemporaneously  with  the  conveyance  of 
Ihe  sabject-matter  of  the  agreement.  Thirdly,  if  the 
obooee  to  rest  on  the  agreement,  and  though  the 
ion  of  the  premises  and  the  business  and  the 
^sedwiU  be  not  conveyed  for  thirty  years,  that  will 
no  difference^  because  it  is  only  when  the  parties 
e  to  ezecnte  a  conveyance  properly  so  called  that 
ftaj  make  themselves  liable  to  the  duty  under  the 
I  think  the  Divisional  Court  was  right,  that 
dk  appeal  must  be  dismissed,  and  that  a  clear  meaning 
«iy  be  attached  to  the  terms  "  legally  or  equitably 
teafnred/'  auch  as  I  have  already  referred  to. 

LomLBT,    li. J.  -^  I    agree.      ^he     appellants     have 
iltapted  to  do  that  against  which  we  have  frequently 
fnteated,  namely,  to  destroy  the  distinction  between  a 
«Btcaet  and  a  conTcyance.     They  have  urged  that  the 
nunent  here  is  a  conyeyance  within  section  70  of  the 
ap  Act,  1870.     If  so,  then  every  agreement  for  the 
«neyance  of   any  property  whatever    is  within  the 
The  real  question  before  us  is — what  is  thia 
i?     I  do  not  think  the  question  is  whether  the 
of   the  effect  of  this  document  need  be 
to  that  held  in  the  case  of  the  document  in 
f  and  South'  We$ttrn  Railway  Co.  v.  Maekinnon, 
I  JV  Lord  Fitxgerald,  11  App.  Oas.  392,  34  W.  B.  Dig. 
I  tSB^  but  whether  the  particular  instrument  ought  to 
Is  steaiped  with  the  ad  valorem  stamp  as  if  it  were 
ioancyaaee  on  sale  and  purchase.    It  is  impossible  not 
li  sie  that  the  words  '*  conveyance  on  sale  "  in   the 
I  will  not  cover  any  instrument  which  is  not  a 
at  all,   but  merely  an   agreement.      Lord 
long  ago  laid  down  that  it  is   a  popular 
r  to  anppoae  that  an  agreement  is  equal  to  a  con- 
n,  and  the  rule  that  an  agreement  is  only  an 
Hot  and  distinct  from  a  conveyance  is  a  well- 
I  one  to  the  profession.  The  most  familiar  example 
hftseaae  of  ttn  estate  subject  to  a  mortgage.    Is  there 
VMBence  between  an  agreement  for  purchase  and 
\  eonTcyance  P    There  is  as  much  difference 
9  towatn  an  agreement  for  marriage  and  marriage 
Ai  to  the  paaaing  of  the  goodwill,  that  does  not 


pass  differently  to  any  other  form  of  property.  Of 
course  goodwill  is  partly  a  matter  of  real  property 
and  partly  of  personal  property.  Its  yalue  mainly 
dependa  on  the  vendor.  It  may  be  next  to  nothing 
if  the  yendor  continuea  to  carry  on  a  similar  busi- 
ness, but  his  omission  to  do  so  cannot  be  said  to  be 
property  exactly.  We  have  not  to  go  against  the  de* 
cision  of  Potter  v.  TAe  Oommii$ioner$  of  Inland  Bevenue^ 
2  W.  B.  561,  L.  B.  10  Ex.  147.  There  it  waa  held 
that  if  people  chose  to  convey  property  in  the  premises 
by  one  means  and  goodwill  by  another,  the  assignment 
of  the  goodwill  separately  would  be  subject  to  an 
ad  valorem  duty,  but  such  cases  do  not  by  any  means 
destroy  the  distinction  between  a  contract  and  a  con- 
veyance. An  agreement  does  not  transfer  property. 
That  ia  obvious  if  specific  performance  is  considered 
necessary,  because  the  action  on  such  agreement  is  one 
in  perionam  and  is  in  order  to  compel  a  transfer.  It  ia 
quite  impossible  for  us  to  reverse  the  decisions  which 
have  long  established  the  diatinotion  between  agreement 
and  conveyance.  The  instrument  before  us  is,  according 
to  the  statute,  to  be  stamped  for  what  it  l8---i«e.,  as  an 
agreement.  As  to  the  goodwill  being  conveyed  by  such 
an  instrument,  I  have  nothing  to  add  to  what  the 
Master  of  the  Bolls  has  said. 

Lord  EiHXR,  M.B.,  stated  that  the  Lord  Ohanoellot 
concurred  in  the  judgments  given. 

Appeals  dumiued. 

Solicitor  for  the  appellants,  SoUcitor  to  Inland  Revenue^ 
Solicitors  for  the  respondents,  Crouman  db  Prichard  ; 
Skarpe^  Parhere,  A  Go, 


Wi^  <Sourt  oC  Slujsttce. 


Chan.  Diy. 
Kay,  J. 


•} 


July  11,  15,  1889. 


"Whttbt  v.  Mjtchell.  (a.) 


Perpetuity^ RemoteneH — Limitation  to  unborn  person 
for  li/ey  vfith  remainder  to  her  children — Restraint  on 
anticipation  —  Teitamewtary  power  of  appointment 
given  to  unborn  person » 

By  a  marriage  settlement  lands  were  limited  to  tJie  use 
of  the  huBhand  and  wife  successively  for  life,  with 
remainder  to  the  use  of  a  child,  grandchild,  or  more 
remote  istue  of  the  husband  and  wife  {iuch  child,  grand' 
child,  or  more  remote  istue  being  born  before  any  such 
appointment,  as  thereinafter  mentioned,  should  be  made 
to  him,  Jier,  or  them)  in  such  manner  as  the  husband  and 
wife  should  jointly  appoint. 

The  husband  and  wife,  in  exercise  of  the  power,  ap^ 
pointed  one  moiety  of  the  lands  to  the  use  of  a  married 
daughter  for  her  life  for  her  separate  use,  u/ithoui  power 
of  anticipation,  with  remainder  to  the  use  of  such  persons 
as  she  should  by  wiU  appoint,  and,  in  default  of  ap* 
pointment,  to  the  use  of  her  children  living  at  the  date 
of  the  deed  of  appointment. 

Held,  that  the  only  part  of  the  appointment  which  was 
good  was  the  limitation  to  the  daughter  for  her  life  for 
her  separate  use.  The  ulterior  limitations  were  void 
according  to  the  rule  stated  in  Williams  on  Real  Property, 
13(A  ed,,  p.  276,  and  the  restraint  on  anticipation 
1  annexed  to  the  real  estate  must  be  refected  according  to 
Fry  V,  Capper,  2  (T.  R.  136,  Kay,  163. 

Trial  of  action. 

(a.)  Bepocted  by  C.  H.  F.  Chuistib,  Esq.,  Baniater-at- 
Law. 
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By  a  p(Mt-nnptlal  tettlement  dated  the  7th  of  May, 
1840»  oertaia  lands  were  settled  to  the  nse  of  Oharles 
Denniff,  the  husband,  for  life,  then  of  M.  £.  Dennis,  the 
wife,  for  life,  and  after  the  decease  of  the  snrtiTor  ^*  to 
the  use  of  a  child,  grandchild,  or  more  remote  issu*,  or 
all  and  oTery  or  any  one  or  more  of  the  children,  grand- 
children, or  more  remote  issue  of  the  "  husband  "  by  the 
said  "  wife,  **  siioh  child,  grandchildren,  or  more  remote 
issue  being  bom  before  any  euch  appointment  as  herein- 
after is  mentioned  shall  be  made  to  him,  her,  or  them 
respectiTely,"  in  such  shares  and  in  such  manner  as  the 
husband  and  wife  ''  at  any  time  or  times  during  their 
joint  lires,  and  as  to  the "  wife  '<  notwithstanding  her 
ooTertnre,"  should  by  deed  Jointly  appoint,  and  in 
default  of  appointment  to  the  use  of  the  child  or  children 
equally  as  tenants  in  common. 

Mr.  and  Mrs.  Dennis  had  two  children  only,  of  whom 
Mrs.  Burlton  was  one. 

By  an  indenture  dated  the  15th  of  March,  1865,  Mr. 
and  Mrs.  Dennis  appointed  one  moiety  of  the  lands 
comprised  in  the  settlement,  or  the  proceeds  of  sale 
thereof,  after  their  own  life  interests,  to  Mrs.  Burlton 
for  life  for  her  separate  use  without  power  of  antldpa- 
ticn,  with  remainder  to  the  use  of  such  persons  as  she 
should  by  will  or  codicil  appoint,  and  in  default  of 
appointment  to  the  use  of  her  children  lifing  at  the  date 
of  that  indenture  as  tenants  in  common. 

Part  of  the  proceeds  of  sale  of  the  property  contained 
in  the  settlement  was  lent  by  the  trustees  to  one  of 
(hemseWes,  the  defendant  Mitchell. 

In  an  action  for  an  account  of  what  was  due  on  the 
loan,  it  became  necessary  to  consider  the  Talldity  of  the 
deed  of  1865. 

Robin$ont  Q*C.,  and  Alexander  Toung^  for  the  plain* 
tifl. 

Farwell,  for  Mrs.  Bailton.— The  appointment  of  1865 
was  invalid  except  so  far  as  it  gave  to  Mrs.  Burlton  a 
life  estate  for  her  separate  use,  according  to  the  rule  of 
law  that  an  estate  cannot  be  given  to  an  unborn  person 
for  life,  followed  by  any  estate  to  any  child  of  such 
unborn  person.  She  is  therefore  absolutely  entitled  to 
the  proceeds  of  sale  of  the  appointed  property. 

Marten f  Q,C.,  and  IT.  Baker,  for  children  of  Mrs. 
Burlton. — ^That  rule  is  only  an  application  of  the  rule 
against  perpetuities,  or  is,  at  all  events,  confined 
s&ictly  to  legal  limitations,  and  does  not  extend  to 
limitations  by  way  of  use,  nor  to  a  case  like  the  present, 
where  the  limitation  to  the  children  of  the  unborn  per- 
son is  confined  to  children  in  e$$e  at  the  date  of  the 
deed. 

Bemhauff  Q*C»,  and  Bwinftn  JBady,  for  the  defendant 
Mitchell. — ^The  power  of  appointment  given  to  Mrs. 
Burlton  by  the  deed  of  1865  was  void  for  remoteness,  so 
the  limitation  in  default  of  appointment  is  also  void. 

They  cited  WolUuton  w.King,  17  W.  B.  641,  L.  B.  8  £q. 
165;  Lewis  on  Perpetuities,  p.  408  et  $(q, ;  HockUy  v. 
Mawhey,  1  Yes.  jun.,  at  p.  150;  Mogg  v.  Mogg^  1  Mer. 
654,  at  p.  664 ;  CaHlin  v.  Brwoti^  1  W.  B.  6S3,  11  Ha. 
372 ;  CadeU  v.  Falmtr,  1  OL  ft  Fin.  372. 

FarvM  replied. 

July  15. — Kay,  J.,  stated  the  facts  and  the  appoint- 
ment of  1865,  and  continued :— The  question  is  whether 
those  limitations  were  good  or  whether  that  appoint- 
inent  was  entirely  bad,  except  so  far  as  it  gave  an  estate 
for  life  to  Mrs.  Burlton.  This  property  is  retUy  land, 
and  the  law  as  to  land  has  always  been  that  one  could 
not  limit  to  an  unborn  person  for  life,  with  remainder  to 
the  issue  of  that  unborn  person.  Stated  broadly,  none 
would  dispute  that  proposition  for  a  single  moment,  but 
it  is  said  if  you  do  so  limit,  with  a  proviso  that  the 
unborn  child  of  the  nnbom  child  who  is  to  take  shsU  . 


be  a  person  who  comes  into  existence  within  the  limits 
of  perpetuity,  that  is  good.  But  no  decision  to  that 
effect  has  been  cited.  I  do  not  know  of  any ;  and  I  do 
not  know  any  authority  whatever  for  that  construettoa 
of  the  law.  You  may  limit  for  life  to  an  unborn 
person,  but  you  cannot  limit  for  life  to  an  unborn 
person  so  as  to  tie  it  up  till  the  death  of  that  unborn, 
person ;  that  is  to  say,  any  remainder  limited  after  that 
life  estate  must  be  to  a  person  in  esse  at  the  time  it  iansads* 
A  marrisge  settlement  made  on  the  marriage  of  A.  with 
B.,  limiting  the  estate  to  A.  for  life,  remainder  to  B.  for 
life,  remainder  to  the  first  ohild  of  A.  by  B.,  remaindsr 
to  the  children  of  that  first  child  would,  primed  /ode,  be. 
utterly  bad  as  far  as  the  limit  is  concerned.  Oan  yon 
make  that  good  by  saying,  "  Provided  that  such  child 
shall  be  bom  within  a  life  now  in  being  or  twenty-one 
years  after  "  P  No.  If  you  could,  it  is  obvious  that  the 
following  limitation  would  be  good : — To  A.  for  life» 
remainder  to  the  unborn  children  of  A.  for  life,  remain- 
der to  the  unborn  children  of  that  unborn  ohild  for  life, 
and  so  on  through  a  dozen,  or  any  number,  successively 
to  the  unborn  children  of  the  unborn  child.  If  you  can 
make  the  limitation  which  is  here  attempted  good,  then 
you  might  make  a  series  of  successive  limitations  of  that 
kind  good  by  merely  inserting  a  proviso  that  these 
persons  shall  come  into  existence  within  a  life  or  lives  in 
being,  or  twenty-one  years  after  a  life  or  lives  in  being. 
That  is  at  present  a  mode  of  dealing  with  real  eetate 
ikhioh  is  not  sanctioned  by  the  law  of  real  property  in 
this  country ;  and  I  do  not  at  all  agree  with  the  attempt 
that  has  been  made  to  make  out  that  it  is  only  an  appli- 
cation of  the  law  against  perpetuities.  It  is  not  only  an 
application  of  the  law  against  perpetuities,  it  is  aome* 
thing  more.  It  is  the  law  of  real  property  in  this 
country  which  prevents  elaborate  limitations  over  of  that 
kind,  and  whether  they  offend  against  the  law  of 
perpetuity  or  not,  or  whether  that  is  so  ingeniously 
framed  as  not  to  offend  agdnst  the  law  of  perpetaity». 
still  I  hold  it  to  be  the  law  of  this  country  that  yoa 
cannot  limit  real  estate  to  an  unborn  person  for  life» 
with  remainder  to  the  children  of  that  unborn 
person. 

I  do  not  need  any  higher  authority  than  that  of  th« 
late  Mr.  Joehua  Williams.  He,  in  his  book  on  Beal 
Property,  in  the  13th  edition,  discusses  the  whole 
subject  at  pages  274 — 276.  He  refers  to  the  foundaticm 
of  the  rule  being  the  objection  which  the  law  had  to  a 
possibility  upon  a  possibility,  and  critioizes  that.  Then 
he  sums  up  the  law  after  that  criticism  on  page  276 
thus  :^[Hi8  lordship  read  the  passage.]  That  ia  Mr. 
Williams'  opinion — ^that,  if  you  might  make  succeeaivi 
limitations  of  this  kind  within  the  rule  against  per* 
petuities,  you  might,  of  course,  tie  it  up  tor  a  genera* 
tion  longer  than  is  now  possible.  He  says  that  that  ii 
not  the  foundation  of  the  rule ;  but  it  is  an  abeolate  rail 
independent  of  the  rule  against  perpetuities.  With  thai 
I  entirely  agree.  I  have  always  understood  that  to  be 
the  case,  and  I  do  not  believe  that  any  authority  to  tb^ 
contrary  could  be  found.  Therefore,  I  hold  that  thi 
attempt  to  limit  to  the  unborn  children  of  Mrs.  Burltoa 
is  void,  and  so  is  the  attempt  to  restrain  her  trod 
antidpating  her  share.  That  was  decided  in  Fry  w 
Capper  by  Lord  Hatherley,  who  declined  to  tie  up  Unf 
life  interest  of  an  unborn  person  in  that  way  by  md 
attempt  to  restrain  that  unborn  person,  if  a  martlaj 
woman,  from  antidpation.  Accordingly,  the  only  pnc( 
of  this  appointment  that  is  good  is  the  appointment  tl 
Mrs.  Burlton  for  life  for  her  separate  use. 

Judgment  fw  plaintiff 

The  order,  so  far  as  material  to  this  report,  wee  m 
follows :— Declare  that  the  appointment  was  invalt^j 
so  far  as  it  affected  to  give  a  power  of  appointoient  bj 
will  to  Emily  Hyde  Burlton,  and  to  appoint  proper^  Ud 
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lor  the  olilldnn  of  Emilj  Hyde  Burlton  then 
ttffingy  and  also  eo  far  as  it  rettraina  antieipafcioiu 

Bolidtora  lor    the  plaintiif,  Sanderson,  Boilhtnd,    S 
AiMn. 

Solidton  for  the  Tarious  defendaoti,  W.  Montgomery 
WbiU;Cowd6UABon. 


] 


V^  cvC  J>,  P^ 


€haii.DiT. 
Ghi^j,J. 


JalyST,  1889. 
WiLLZB  «•  WiLm.  (a.) 

IVoefiM— Par<t<j6n^j9al0  in  lieu  of  partUion'^TUh 
— yo  tagiiiry — Sale  out  of  etnart — InfanU — Form  of 
€fder^X9iden(»-^B,  8.  (7.,  1883,  ord.  61,  r.  la— 
Buki  of  December,  1888,  r.  9. 

Upon  motumfor  Judgment  in  an  aeHon  for  eale  in 
Um  of  parUHon,  where  ail  peroone  intereeted  ($ome 
Ulag  infanU)  aeked  ihaJt  an  inquiry  a$  to  title  might  he 
Hepmmd  with  and  for  an  immediate  edle  hy  auction  and 
etiofemrt,  an  order  wae  made  for  an  immediate  eale 
oarf  oirf  of  eourtf  eutjed  to  direetione  for  fixing  a  rteerve 
price  and  the  auetioneer^e  remuneration  in  ehambere, 
and  for  the  eonditioM  of  eale  to  rtquire  the  purchaeer  to 
pay  into  court  hie  purthaee^moneye* 

Having  regard  to  the  fact  that  in/ante  were  interested, 
md  to  rule  9  of  the  Rules  of  December,  1888,  which 
meiifim  ord*  61,  r.  la,  the  court  required  the  (dlegations 
imfieelaun  to  he  verified  by  afidavit,  notwithstanding 
l&ol  such  allegations  were  admitted  by  the  defendant  in 
Ms  pleading. 

Thia  «aa  an  action  for  the  eale  (in  lien  of  partition)  of 
sal  eitate,  to  part  of  wbloh  infanta  were  interested,  and 
is  a  eaae  in  whieh  the  court  dispensed  with  the  UBoal  in* 
qdij  and  allowed  the  sale  to  take  plaoe  out  of  court. 

Bj  his  will  John  Willis  detised  the  real  estate  whereof 
hs  died  aeised  in  fee  simple  as  follows  :«-Aji  to  one 
aadivided  fourth  to  his  son,  the  plaintiff  Edward 
Wmis;  aa  to  one  other  andirided  fourth  to  his  son, 
the  defendant  Frederick  Willis ;  as  to  one  other  un- 
Mded  fourth  to  his  daughter,  the  plaintiff  Julia  Ann 
StsDton,  n  widow;  and  as  to  the  remaining  fourth 
t»  sunk  of  the  children  of  the  testator's  son,  William 
Willis  (who  died  in  testator's  UfeHme],  as  should 
attsin  the  age  of  twenty-one  years  or  die  under  that 
%e  leaving  isene,  and,  if  more  than  one,  as  tenants  in 
And  after  oertain  pecuniary  bequests  he  be- 
i  the  residue  of  his  personal  estate  npon  oertain 
,  which  included  payment  of  his  debt^  funeral  and 
tnfesaientnry  expenses,  and  the  said  legacies.  William 
wnus  had  aeren  children,  who  were  liring  at  the  death 
«lthe  teatator,  in  May,  1888. 

In  Jnly,  1889,  this  action  was  commenced,  and  at  that 
dais  all  ttie  children  of  William  Willis  were  alire  but  were 
iabatB,  tbe  eldest  hafing  been  bom  in  1874.  Edward 
WHHb  was  the  testator's  heir*at-law,  and  on  tbe 
hppanfngof  the  oontingenoy  mentioned  in  tbe  testator's 
am  aa  to  the  ahare  of  the  children  of  William  Willis, 
WilUa  would  be  entitled  to  their  share.  Tbe 
of  Winiam  WiUis,  Edward  WilUs,  and  Jolia 
Stanton  were  tbe  plaintiffs  in  the  action,  and 
Willia  waa  the  defendant.  A  statement  of 
I  delivered  alleging  the  facts  as  to  tbe  title  of 
%i  psopcrty  and  that  a  sale  and  division  of  tbe  proceeds 
mdd  be  uMMre  beneficial  than  the  division  of  tbe  pro- 
pstf.  All  these  allegations  were  admitted  by  the  de- 
^  in  his  statement  of  defence.  Tbe  property  con- 
af  nnmeroua  small  pieces  of  laud  let  to  various 
various  terms,  and  tbe  aggregate  rentals 
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amounted  to  rather  more  than  £1S0  per  annum.  The 
action  came  on  npon  motion  for  Judgment,  a|&d  waa  set 
down  to  be  heard  as  a  short  cause. 

JST.  Oreenwood,  for  the  plaintiffs,  asked  for  an  order 
for  an  immediate  sale  by  auction  and  out  of  court,  and 
submitted  that,  the  title  being  admitted,  no  af^davit 
verifying  the  title  was  necessary :  BurntU  v.  Bumell,  27 
W.  B.  749, 11  Oh.  D.  S13. 

i?.  Vr.  Hansen,  for  the  defendant,  also  asked  for  an 
immediate  sale  and  out  of  court. 

Ghittt,  J.— In  view  of  the  fact  that  infants  are  inter* 
ested,  and  that  by  the  new  role  adding  to  ord.  61,  r.  la, 
tbe  order  must  be  prefaced  by  a  declaration  that  the 
Judge  is  saUsfled  that  all  persons  interested  are  before 
the  court,  or  bound  by  the  order,  and  a  statement  of  the 
evidence  npon  which  such  declaration  is  made,  T  think- 
there  should  be  an  affldavlt  (which  may  be  produced  to 
the  registrar)  verifying  the  statement  of  claim.  The 
order  will  be  for  an  immediate  sale  by  auction,  subject 
to  a  reserve  price  and  tbe  auctioneer's  remaneration 
being  fixed  in  chambers,  and  to  a  direction  that  the 
purchase-money  most  be  paid  into  court. 

The  minutes  of  the  order  as  settled  were  as  follows :— » 

And  it  appearing  that  the  said  James  Willis  died 
seised  of  the  freehold  hereditaments  specified,  Ac,  and 
that  by  virtue  of  his  said  will  the  plaintiff  Edward 
Willis,  the  plaintiff  JuUa  Ann  Stanton,  and  the  defend- 
ant Frederick  Willis  are  absolutely  entitled  to  three 
equal  fourth  parts  thereof,  and  that  subject  to  the 
interests  of  the  testator's  heir-at-law  in  the  event  of  all 
the  aeven  infant  plaintiffs  dying  under  the  age  of 
twenty-one  years  without  leaving  issue,  the  seven  infant 
plaintiffti  are  entitled  to  the  remiUning  one  equal  fourth 
part  of  the  same  hereditaments  as  tenants  in  common 
in  fee  simple*  And  it  appearing  that  the  plaintifl 
Edward  Willis  is  the  testator's  heir-at-law,  and  the 
court  being  satisfied  that  tbe.  plaintiffs  and  defendant 
are  the  only  persons  being  interested  in  tbe  said  heredita- 
ments, and  the  infant  plaintiffs  by  their  next  friend 
and  their  counsel  and  the  plaintiffs  Edward  Willia 
and  Julia  Ann  Stanton  and  the  defendant  by  their 
counael  requesting  a  sale  thereof  and  a  distribution  of 
the  proceeds  thereof  instead  of  a  partition  of  the  said 
hereditaments  among  the  persons  interested. 

And  this  court  being  of  opinion  that,  by  reason  of 
the  nature  of  the  property  and  the  number  of  persona 
interested,  such  a  sale  and  distribution  will  be  morfr 
beneficial  for  such  persons  than  a  division  of  the  said 
hereditaments  among  them. 

Let  the  said  freehold  hereditaments  be  aold  by  the 
plaintiffs  Edward  Willis  and  Julia  Ann  St^ton  and  the. 
defendant  Frederick  Willis  by  public  auction,  subject 
to  such  reserve  biddings  as  shall  be  fixed  in  chambers, 
and  subject,  as  to  tbe  hereditaments  comprised  therein 
respectively,  to  tbe  two  leases  for  ninety-nine  and 
twenty-one  years  respectively  in  the  claim  mentioned, 
and  let  the  remuneration  of  tbe  auctioneer  be  fixed  in. 
chambers,  and  let  tbe  said  anctioneer  receive  the 
deposits  on  such  sale  and  pay  the  same  into  court  to  the 
credit  of  this  action,  and  let  tbe  said  real  estate  be 
sold  under  conditions  that  tbe  several  purchasers  shall 
pay  tbe  residue  of  the  purchase-money  into  court  ta 
the  credit  of  this  action,  subject  to  further  order. 

Declaration  that  infant  plaintiffs  were  trustees  for- 
the  purchaser  within  tbe  meaning  of  tbe  Trustee  Act^ 
1860,  and  appointment  of  persons  to  convey  the  estateai 
of  the  infant  plaintiffs. 

Solicitors,  Howard  A  Shelton. 
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In   re   BAsioir-T7?oN-Ht7MB£B  abd    Dzsibioi 
Vatbh  Co.  (a.) 

Company  '^Winding  vp  -^lurUdiction  — •  Undertahing 
forpuhlic  oenefii'-^Sale  of  undertaking. 

The  court  ha$  juritdidion  to  wind  up  a  company 
"Vihotc  undertaking  i$  constituted  for  the  public  benefit, 
and  will  make  a  winding-up  order  in  aueh  a  case  on  the 
petition  of  a  ehareholder  who  makee  out  a  caee  for  f iceA 
an  order,  although  U  may  poeeiUy  he  neceteary  to  ohtain 
an  Act  of  Parliament  to  authorize  a  sale  of  the  com^ 
pany*a  undertaking, 

Blaker  v.  Herts  and  Essex  Wateitroxks  Co.,  37  W.  B* 
601,  41  Gh.  D.  399,  diecusetd. 

Petition. 

This  was  a  shareholdei^a  petition  for  the  winding  up 
of  the  abof e  companj. 

The  company  was  inoorporated  by  registration  under 
the  Companies  Acts  on  the  27th  of  May,  1885.  The 
objects  of  the  company,  as  stated  in  the  memorandum 
of  association,  were  "to  construct  and  maintain  water- 
works with  all  necessary  machinery  and  appliances,  and 
to  supply  water  to  the  parish  of  Barton-npon-Humber, 
and  other  parishes  adjoining." 

On  the  16th  of  Joly,  1885,  an  Act  was  passed  to  con- 
firm a  provisional  order  pre?iously  made  by  the  Board 
of  Trade,  under  the  powers  conferred  by  the  Gas  and 
Waterworks  Facilities  Act.  1870,  conferring  certain 
powers  on  the  company,  who  were  described  as  the 
^*  undertakers."  Oat  of  25,000  £10  shares,  of  which 
ihe  nominal  capital  of  the  company  consisted,  only  919 
had  been  issued  in  the  ordinary  way,  and  on  those  shares 
only  £1,586  had  been  paid.  Some  other  shares  had 
been  issued  as  fully  paid  up  to  the  contractors.  The 
company  bad  power  to  borrow  £6,250  by  means  of 
debentures.  Debentures  had  been  issued  to  this 
amount,  and  the  petitioner  alleged  that  the  directors 
had  also  issued  other  duplicate  debentures  in  excess  of 
the  authorized  amount,  and  had  applied  the  proceeds 
improperly.  The  petitioner  also  alleged  that  the  works 
of  the  company  had,  to  a  great  extent,  been  constructed, 
but  that  they  had  been  suspended  for  want  of  funds, 
that  the  directors  had  committed  certain  acts  of  mis- 
ieasance,  and  that  if  some  transfers  of  shares  which  had 
been  improperly  made  to  one  of  the  directors  were  set 
«side  there  would  be  funds  sufficient  for  the  completion 
of  the  works. 

This  was  the  hearing  of  the  petition.  The  company 
did  not  appear. 

Erndtn,  for  the  petitioner,  asked  for  a  winding-up 
order,  and  referred  to  In  re  Bradford  Navigation  Co,, 
18  W.  B.  592,  L.  B.  10  £q.  331,  as  showing  that  the 
-court  had  Jurisdiction  to  make  an  order,  altiiough  the 
court  might  not  be  able  to  direct  the  undertaking  to  be 
«old. 

He  also  referred  to  Blaker  i.  Berts  and  Essex 
Waterworks  Co.,  37  W.  B.  601,  41  Ch.  D.  399. 

KoxTH,  J. — I  see  no  diifioulty  in  making  a  winding- 
op  order  in  the  present  case.  A  suggestion  has  yery 
properly  been  made  by  the  petitioner's  counsel  that 
there  might  be  a  difficulty  in  making  an  order,  because, 
as  the  company's  undertaking  could  not  be  sold,  no 
{profitable  result  would  accrue  if  a  winding-up  order 
were  made,  and  he  referred  to  Blaker  t.  Berts  and  Essm 
Waterworks  Co.  In  that  case  Kay,  J.,  held  that  ho 
could  not,  at  the  instance  of  a  debenture-holder  of  a 
company,  which  stood  in  a  similar  position  to  that  of 
the  present  company,  order  the  undertaking  of  the  com- 
pany to  be  sold  or  appoint  a  manager  of  the  under- 

(a.)  Beported  by  G.  £•  Jbfisrt,  Esq.,  Barrlster-at-Law. 


taking.  Kay,  J.,  appariently  acted  on  the  anthori^  of 
Gardner  t.  London^  Chatham^  and  Dover  BaUway  Co., 
15  W.  B.  326,  L.  B.  2  Oh.  201.  He  did  not,  howersr, 
dismiss  the  action,  but  he  made  a  declaration  that  the 
plaintiff  was  entitled  to  a  charge  on  the  undertaUng, 
and  directed  accounts  and  inquiries.  In  the  present 
case  I  think  a  winding-up  order  ought  certainly  to  be 
made,  unless  the  fact  that  this  ia  a  company  for  working 
a  public  undertaking  Is  a  reason  for  not  making  tto 
order.  In  my  opinion  that  is  not  a  talid  reason.  If  a 
winding-up  order  were  not  made  nothing  could  be  done, 
and  the  persons  who  were  alleged  to  have  acted  im- 
properly could  not  be  made  accountable.  I  am  not 
going  to  make  an  order  for  sale  of  the  undertaking  now. 
If  a  sale  ultimately  becomes  necessary  an  Act  of  Parlia- 
ment may  poaslbly  have  to  be  obtained  to  authorise  a 
sale.  The  win<^ing-up  order  which  I  am  now  asked  to 
make  will  be  exactly  equiralent  to  the  judgment  Ksy, 
J.,  pronounced  in  Blaker  ▼.  Berts  and  Essex  iVatef' 
works  Co*  By  appointing  an  official  liquidator  I  shsU 
not  be  taking  the  management  of  the  affairs  of  the 
company  out  of  its  hands.  The  liquidator  will  be 
appointed  as  an  officer  of  the  court  to  carry  on  the  bosi- 
ness  for  the  company,  and  in  the  interest  of  the  share- 
holders. I  therefore  see  no  difficulty  in  making  a 
winding-up  order.  Such  an  order  was  made  in  /a  re 
Bradford  Navigation  Co.  and  In  re  Isle  of  Wight 
Ferry  Co.,  2  H.  &  M.  597,  13  W.  R.  OL.  Dig.  44,  and  in 
several  other  cases. 

I  do  not  forget  that  In  Jn  re  The  Company  of  Free 
Fishermen  o/Faversham,  86  Oh.  D.  329, 35  W.  B.  Dig.  107, 
the  Court  of  Appeal  refused  to  make  a  winding-up  order. 
But  in  that  case  the  company  was  Ttry  peculiar,  there 
was  an  indiridual  right  of  fishery  in  the  members  of 
the  company.  The  ground  of  the  decision  was  that  the 
court  thought  no  good  would  result  from  a  winding-up 
order.  I  do  not  forget  the  obserrations  then  made  bj 
Fry,  L.,  when  he  said  (at  page  347)  :  •*  I  should  pauie 
long  before  I  was  a  party  to  the  destruotion,  by 
winding  up,  of  an  undertaking  which  the  Legislatare 
had"  (by  a  recital  in  an  Act  relating  to  the  company) 
"declared  to  be  of  great  benefit  to  the  public  as  weU 
as  to  the  company  itself."  In  the  present  case,  assum- 
ing that  the  paramount  intention  of  the  prorisional  order 
is  for  the  public  benefit,  the  public  cannot  derire 
any  benefit  as  matters  now  stand.  It  will  bs  most 
for  the  public  benefit  that  the  company  be  wound 
up  with  a  tiew  to  carrjing  on  its  undertaking  in 
the  future  either  by  itself  or  by  means  of  some  other 
company.  In  making  a  winding-up  order  I  do  not 
think  I  am  going  contrary  to  the  view  of  Kay,  J*»  ^^^ 
he  was  following  other  similar  oases  in  which  sach  an 
order  had  hedn.  made. 

Solidtorst  Bughes,  Booker,  dk  Co. 


Chan.  Dif.  ^ 
North,  J.  I 


May,  7,  8,  9.  13, 14, 1889. 


Edxtaik  v.  CoHBr.  (a.) 
Practice^Pleadings^Amendment  at  tricU-^Bulet  of 
Court,  ord.  28,  r.  1. 
An  adion  was  Irought,  for  a  tort  committed  hy  severe* 
persons,  against  some  of  the  tort-feasors,  and  judgmmn 
had  been  recovered  against  thenu  The  same  plain^pi 
afterwards  brought  another  action  for  the  same  tori 
againet  the  remaining  tortfeasors,  M.  and  C,  who  had 
not  been  defendanU  in  the  first  action.  M.  and  (7.  Jpu 
in  their  defences  with  knowledge  of  the  former  adwn 
and  judgment,  but  did  not  plead  merger  of  the  caM» 

(a.)  Beported  by  J.  Tsustbam,  Esq.,  Barrlster-at-lAW* 
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of  €kUou  in  the  judgmenL  The  action  agaimt  M,  anc2 
€•  cane  on  for  trial,  at  which  evidence  vm$  given  which 
proved  atU  done  hy  the  de/endante  einee  the  writ  in  the 
former  attion  woe  ieeved  which  gave  rite  to  a  freeh 
omue  of  action.  After  the  evidence  for  the  plaintiffs 
and  for  the  defendant  M,  had  been  given,  the  defend" 
ante  if.  etnd  C  aeked  for  leave  to  amend  their  pleadings 
and  plead  merger  of  the  cause  of  action  in  the  judgment 
in  the  former  adtion. 

Hud,  that  the  defendants  M,  and  C,  could  not  he 
aOoweed  to  amend  their  pleadings  and  plead  merger  of 
the  cause  of  cuiion  in  the  judgment  in  the  former  action^ 
lecaurn  it  would  then  he  necessary  to  allow  the  plaintiffs 
to  amend  their  pleadings  and  new  assign,  and  to  give 
fvrtker  evidence  in  support  of  tJie  ntw  assignment ;  and 
the  plaintiffs  could  not  le  put  in  as  good  a  position  as 
if  tie  trial  had  not  proceeded  so  far. 

AetfoD. 

niifl  waa  an  action  by  Eaton  Edevain  and  Margaret 
Ederain  for  the  deliver j  up  of  certain  furniture  wron^:- 
fullj  taken  away  by  the  defendants,  Morria  €k>hen  and 
F.  W.  Oooky  and  for  damages  and  coate. 

Hie  defendant  Morris  Cohen,  in  his  statement  of 
defence,  pleaded  that  he  had  nothing  to  do  with  the  acts 
complained  of. 

The  defendant  F.  W.  Cook,  in  his  stotement  of 
defence,  pleaded  that  he  had  acted  bond  fids  as  an 
agent^  and  without  notice  of  any  claim  by  the  plain- 

UBMm 

It  appieared  from  the  eyidence  given  at  the  trial 
on  behalf  of  the  plaintifCs  and  on  behalf  of  the  de- 
fendant Morris  Cohen,  that  the  plaintiffs  had 
already  brought  an  action  {Edevain  y.  Watmore)  and 
recovered  Judgment  against  certain  other  persons  who 
had  been  engaged  with  the  defendants  in  the  removal 
of  the  f  nmiture  in  vespect  of  the  matters  sued  upon  in 
the  preaent  action ;  but  it  alio  appeared  that  since  the 
fonner  action  certain  acta  had  been  done  by  the  defend- 
anta  which  might  give  rise  to  a  fresh  cause  of  action. 

After  thia  evidence  had  been  given  the  conneel  for  the 
defendants  applied  for  leave  to  amend  their  statements 
of  defence  by  pleading  that  the  cause  of  the  present 
action  had  been  merged  in  the  Judgment  obtained  in  the 
action  of  Bdevain  v.  Watmore, 

The  solicitor  nf  the  defendant  Morris  Cohen  had  acted 
as  solicitor  for  the  defendants  in  tbe  action  of  Bdevain 
V.  Watmore;  and  he  had  also  acted  as  solicitor  for 
fte  defendant  F.  W.  Cook  in  the  present  action  up  to  a 
csitain  point. 

(kwald,  for  tbe  defendant  F.  W.  Cook.— The  rule  is 
that  any  party  will  be  jMrmttted  to  amend  his  pleadings 
at  any  stage  of  the  proceedings,  so  as  to  be  in  the  poai* 
tisa  he  would  have  been  if  be  bad  pleaded  rightly  at 
tat:  Roles  of  Court,  1883,  ord.  28,  r.  1.  [Norts,  J., 
isfeired  to  ColUUe  v.  Qoode,  7  Cb.  D.  842,  26  W.  B. 
Big.  177.]  That  case  ie.  no  longer  binding,  as  a 
asnower  view  of  the  construction  of  the  Rules  of  Court 
vaa  taken  in  tbe  earlier  cases  than  ia  now  adopted : 
TildesUy  v.  Edrper^  27  W.  R.  249,  10  Cb.  D.  398 ; 
Steward  v.  North  Metropolitan  Tramways  Co.,  34 
W.  R.316,  16  Q.  B.  D.  656;  Hiding  v.  Hawkins.  Zl 
W.R.575,  14P.  D.  56. 

Mweriiif  Q.C.,  %nd  Harper,  for  the  defendant  Morris 
CbheB.— If  the  defendant  F.  W.  Cook  obtains  leave  to 
•acad  his  pleadings,  the  defendant  Cohen  ought  to  be 
fOHitted  to  amend  his  also. 

Omm^-Hardy,  Q.C.,  A.  Cock,  Q.C.,  and  George 
omierson„  for  the  plaintiffs.— The  court  will  net  assist 
^cieidaiita  to  aet  up  a  technical  defence  without  merita 
iiaflar  to  that  of  the  Stotute  of  Frauds  or  tbe  Statute 
^  limitations,  either  of  which  defences  must  be 
by  allowing  the  defendants  to  amend  their 


pleadings  for  the  purpose  of  setting  up  a  technical 
defence  without  merits.  The  defendant  Cook  admit- 
tedly knew  of  the  former  action  and  Judgment  when  he 
pleaded;  and  there  is  no  doubt  that  the  defendant 
Cohen  was  aware  of  them  also.  If  the  amendment  were 
allowed  the  plaintiffs  would  be  prejadioed.  Thej 
would  have  to  new  assign  by  pleading  a  cause  of  action 
arising  out  of  the  acts  of  the, defendants  since  the  writ 
in  the  former  action,  and  to  produce  further  evidence* 
The  plaintiffs  would  not  now  be  put  in  tbe  same  position 
as  it  this  csae  had  not  been  heard. 

Bveritt,  Q.C.,  replied. 

North,  J. — In  this  case  I  do  not  propose  to  allow  the 
amendment  in  question.  Tbe  facts  are,  very  shortly, 
these : — k  tort  was  committed — I  assume  for  the  purpose 
of  dealing  with  this  question  that  a  tort  was  commlttied  by 
several  persons,  of  whom  tbe  defendants  are  two.  A 
tort  was  committed,  an  action  was  brought  by  the 
plaintiffs  against  some  of  those  perdons,  tbe  present 
defendants  not  being  either  of  them,  and  judgment  was 
recovered  against  some  of  those  other  defendants. 
These  defendants  afterwards  put  iu  their  defences  with 
knowledge  of  tbe  existence  of  tbe  other  action,  because 
it  is  dear  tbat  Morris  Cohen's  solicitor,  at  any  rate, 
knew  all  about  it,  which  was  his  knoirledge  in  the 
matter ;  and  I  am  not  going  to  believe  for  a  moment 
that  Cook  did  not  know  all  about  it.  There- 
fore, these  defendants,  with  knowledge  of  the  existence 
of  the  other  action,  and  what  had  been  done  in  it,  put 
in  their  defences  at  a  subsequent  date  without  raising 
this  defence.  The  defence  is  not  suggested  by  the 
pounsel  for  Morris  Cohen  until  he  has  shortly  stated  his 
points,  has  gone  into  all  his  efidence,  and  has  only  not 
addressed  me  because  I  suggested  that  it  would  be  con- 
venient that  the  other  defendant's  evidence  should  be 
given  before  I  heard  the  counsel  for  the  first  defendant. 
Then  the  counsel  for  tbe  second  defendant  mentioned 
this  point,  and  said  he  would  ask  for  leave  to  amend, 
and  then,  for  the  first  time,  the  counsel  for  Morris 
Cohen  said  he  should  like  to  be  in  the  same  position  as 
regards  amendment ;  and  the  question  is  whether  now,  at 
this  stage,  the  amendment  should  be  allowed. 

Now  tbe  case  of  Collette  v.  Ooode,  1  think,  is  a  very 
doubtful  precedent;  there  is  at  all  events  this  dif- 
ference, that  iu  tbat  case  the  defendant  did  not 
know  what  J  hold  that  the  defendants  in  this  case 
did  know— of  the  existence  of  the  matter  as  to 
which  tbey  wished  to  amend;  and  I  confess  that 
in  Collette  v.  Ooode  I  thought  it  was  very  hard 
upon  my  client  tbat  leave  to  amend  was  refused; 
and  very  possibly  if  that  case  had  not  been  settled 
before  it  was  concluded  the  opinion  of  the  Court  of 
Appeal  might  hare  been  taken  upon  it.  But  in  refusing 
leave  I  am  not  acting  upon  tbat  case.  I  tbink  that  the 
course  of  decisions  since  has  been  such  that  if  a  case 
exactly  similar  to  that  came  before  the  court  again  the 
learned  judge  who  decided  the  case  would  now  decide 
differently,  and  I  should  not  have  adopted  the  same  line 
at  the  present  day  in  a  case  exactly  iu  point.  I 
think  the  tendency  of  the  later  cases,  some  of  which 
have  been  referred  to,  is  to  show  that  amendments  must 
be  made  for  the  purpose  of  doiog  Justice.  For  instance, 
adopting  the  language  of  Boiren,  L.J.,  in  the  earlier 
case  cited  in  Steward  v.  North  Metropolitan  Tramways 
Co.,  Lord  Esfaer,  M.R.,  says:- "The  aame  principle 
was  expressed,  I  think,  perhaps  somewhat  more  clearly, 
by  Bowen,  L.  J.,  who  says  that  an  amendment  is  to  be 
allowed  whenever  you  can  put  the  partiea  in  the  same 
position  for  the  purposes  of  justice  that  they  were  in  at 
the  time  when  the  slip  was  made." 

Under  the  cironmstaocea  I  should  have-  thought  in 
the  present  caae  that  it  would  not  be  right  to  preclude 
the  defendants  from  setting  up  now  tbe  judgment 
recofered  in  another  action,  by  viftue  of   which  the 
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present  defendants  were   all  released   from   damages 
whiob  otherwise  they  would  have  been  liable  to  pay* 
Bat  it  is  clear  from  the  authority  that  has  been  referred 
tOy  that  I  ought  not  to  allow  the  amendment  now  if  the 
other  side  would  be  prejudiced  by  it,  and  prejudloed  by 
it  I  mean  in  other  ways  than  in  matters  of  oosts,  whioh 
I  could  deal  with  now.    If,  for  instance,  I  thought  that 
allowing  this  amendment  would  merely  cause  certain 
o6sts  to  be  thrown  away,  I  should  feel  bound  to  allow 
the  amendment,  taking  care  that  the  plaintiffs  were  not 
prejudloed,  but  were  in  as  good  a  position  as  regaids 
costfl^  as  if  the  amendment  had  not  been  allowed.    But 
my  reason  for  not  allowing  it  is  this :  It  is  quite  dear 
that  if  I  allowed  it  to  be  made  now  I  should  haye  to 
allow  the  plaintifPs  to  amend  their  pleadings,  and  to  new 
assign.    It  is  quite  clear  to  me  that  to  some  extent 
they  could  neir  assign  effectirely ;  therefore,  I  cannot 
simply  allow  it  now  without  either  putting  the  plaintiffs 
in  a  position  in  which  I  ought  not  to  allow  them  to  be 
put    by    such    amendment   being   made    at    the   last 
moment,  or  I  should  hare  to  direct  the  matter  to  stand 
oter  in  order  that  they  may  amend  their  pleadings  and 
go  into  farther  evidence  which  would 'haye  to  be  taken 
before  the  court  for  the  purpose  of  giring  definite  in- 
formation on  definite  points  to  which,  although  all  the 
eridence   has    been    taken  with   the   knowledge    that 
this    amendment    would    be    asked,    the    attention  of 
the   parties   and  the  counsel  on  the  other   side    has 
not    been    drawn;     and    without    going    into    which 
cTidence    it   would    be    impossible   to    do   Justice   to 
the  plaintifEs,  because,  at  any  rate,  it  the  defence  were 
held  and    allowed  to  be  good,  I  could  not,  without 
such  eridence,  giro  them  the  benefit  of  the  new  assign- 
ment, upon  which  I  see  clearly  they  must,  to  some 
extent,  succeed.    Under  these  circumstances  I  could 
not,  in  fairness  to  the  parties,  allow  the  amendment 
p^posed  at  the  present  time,  and  although  I  could  have 
granted  it,  if  I  thought  it  should  be  allowed,  cTcn  at 
the  last  moment,  putting  the  parties  right  as  to  costs,  I 
find  that  I  cannot,  by  any  order  I  might  make  as  to 
costs,  put  the  plaintifEs  right,  and  therefore  I  refuse  the 
defendants  lea?e  to  amend. 


Solicitors,  Morrii 
Frkteriek  Bradley. 


(6  Siekardt;   Maurice   Nordon; 


SS'wSm.}  J»»/  >«-2*5  Aug.  2.  1889. 

BEDTHASDr  9.  Heniasu.  (a.) 

KuUance  —  TrespoBs  —  Infundion^-ReaionahU  use  of 
properfy— Sic  utere  tuo  ut  alieno  non  Issdaa. 

It  ii  not  a  iufficierU  defence  to  an  adion  far  an  tn- 
junction  to  restrain  a  nuisance  to  prove  that  the  nuisance 
is  caused  by  a  perfectly  reasonahU  use  of  defendant's 
property. 

The  defendant^  who  ufos  a  hotel  proprietor,  placed  in 
his  kitchen  and  used  in  the  course  of  his  business  a  large 
cooking  range,  with  a  shaft  for  hot  air,  which  interfered 
with  the  comjort  of  the  plaintiff's  house  by  overheating 
Ma  wine  cellar. 

Htld,  that,  although  the  use  by  the  defendant  of  the 
range  and  shaft  was  perfectly  reasonable,  the  plaintiff 
was  entitled  to  an  injunction  to  restrain  the  nuisance 
caused  thereby  to  hinn. 

Bamford  v.  Tumlsy,  10  W.  B,  808,  3  B.  S  8.  62, 
and  Gaunt  ir.  Fynney,  81  W.  B.  189,  L.  B.  S  Ch.  8, 
dittinguished, 

Broder  v.  Saillard,  24  W.  B.  1011,  8  Oh.  D.  692, 
foliowed. 


la.)  Reported  by  T.  B.  Colquhoxtx  Dill,  Esq.,  Barrister- 
at-Law. 


The  plaintiff  in  this  case  was  the  leasee  and  ocoapisr 
of  a  hoote  in  Coventry-street,  and  the  defendant  the 
owner  of  an  hotel  which  was  immediately  adjacent  to 
the  plaintiff's  house.  The  facts  whioh  gave  rise  to  this 
action  were  for  the  most  part  admitted.  The  defendant 
had  recently  enlarged  his  hotel,  and  had  placed  in  a 
Utehen  on  the  basement  a  large  "  close  range  "  with  a 
shaft  for  carrying  off  the  hot  air.  In  coniequence  of 
the  heat  caused  by  the  large  fires  which  were  kept  up 
in  this  range  for  culinary  purpoaee,  and  of  the  hot  air 
shaft,  the  plaintifPs  house  became  heated  to  an  uaeom- 
fortable  degree,  and  in  particular  his  wine  cellar  had 
become  unfit  for  use. 

The  plaintiff  claimed  an  injunction  and  damages. 

The  arguments  and  cases  relied  upon  appear  sofEL* 
dently  in  the  judgment. 

NeviUe,  Q.O.,  and  Wurlzburg,  for  the  plaintiff. 

WarmingUm,  Q.C,  and  Far uTe^^,  for  the  defendant* 

Our»  adv.  vuU. 

Aug.  a.— Ebkbwioh,  J. — For  obrious  reasons,  the^ 
result  of  this  case  may  affect  many  localities  and  manj 
persons.     I,  therefore,  thought  fit  to  reeerve  my  judg- 
ment, and,  although  the  conolosion  which  I  am  about 
to  express  is  the  same  as  that  whioh  I  entertained  at  the 
dose  of   the  trial.  I  confess  to  some  fluctuation  of 
opinion  since  that  time,  as  well  as  during  the  argument 
I  thought  it  possible,  and  indeed  probable,  that  hj 
studying  some  of  the  cases  on  this  branch  of  law  I 
shocdd  find  a  line  of  demarcation  between  those  nnia- 
ances  which  may  be  said  to  partake  of  the  character  of 
trespass  and  those  of  which  this  cannot  be  averred,  and 
a  disposition  on  the  part  of  the  court  to  grant  iojnno- 
tions  more  readily  against  thi  former  than  the  latter* 
My  examination  of  the  authorities  has  not  justified  this 
anticipation.    There  are,  no  doubt,  expressions  in  some 
Judgments  which  point  to  stronger  protection  being 
given  where  rights  of  property  are  invaded  than  where 
they  are  not ;  but,  on  the  other  hand,  there  are  many 
cases  in  which  a  private  nuisance,  not  affecting  right» 
of  property,  except  so  far  as  to  prevent  a  man  from, 
personally  using  his  own  with  reasonable  comfort,  maj 
be  so  regarded  as  having   been    equally  condemned. 
The  principle  applied  in  either  class  of  cases  is  thst  a 
man  must  not  use  his  own  so  as  to  injure  his  neighbour,, 
and,  in  substance,  the  only  question  discussed  in  any 
given  case  is,  whether  that  principle  is  applicable  to 
the  particular  circumstances    there  occurring.      Here 
there  is  really  no  dispute  about  the  material  facts.    The 
defendant  in  adding  to  his  hotel  has  recently  converted 
what,  it  seems,  was  formerly  an  unused  chamber  into  a 
supplementsl  kitchen,  and  has  there  placed  a  stovs 
which  is  used  for  supplying  hot  water  and  cooking 
pastry.     Not  only  is  the  stove  one  of    an  ordinary 
character  and  well  constructed,  but  the  defendant  has 
taken  divere  preoautions  to  prevent  its  being  obnoxious 
and  the  only  thing   to  be  said  against  him  in  this 
respect  is  that  the  stove  does  not  occupy  the  site  of  the 
fireplace,  which  must  be  taken  to  have  existsd  siaos  the 
house  was  first  built,  and  that  thus  far  he  has  departsd 
from  the  original  plan  of  the  building.    And  this  use 
of  his  own  house,  alleged  to  be  in  all  respects— and^ 
subject  to  the  one  remark   just  made,  apparently- 
reasonable,  has  nevertheless  proved  exceedingly  incon- 
venient to  his  neighbour,  the  plaintiff,  whose  cellar  was 
situate  right  against  the  stove  on  the  other  side  of  the 
wall.    It  was  reasonable  for  the  plaintiff  to  have  a 
cellar,  and  it  cannot  be  said  that  it  was  otherwise  than 
of  a  reasonable  character,  or  was  in  an  inconvenient  place» 
The  heat  occasioned  by  the  stove  passing  through  the 
wall  has  injured  the  cellar.    It  has  so  injured  the  cellar 
that,  according  to  the  evidence,  the  plaintiff  is  unable 
any  longer  to  store  his  wine  there,  and  although  he 
might  keep  there  what  is  required  for  daily  use,  ona- 
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ofdiotry  and  reaaonable  purpose  of  a  cellar  in  a  private 
dvelUDg-hoDBe  has  gone.  The  plaintiif  bajb  that  such 
i&teifereoce  wilh  hia  reasonable  oae  of  hia  own  property 
OBgbfc  not  to  be  allowed,  and  in  answer  it  ia  aaid  that 
fha  defeodanty  who  on  hia  part  haa  onlj  naed  hia  own 
property  reaaonablj,  ia  not  to  blame. 

The  qneation  which  I  bare  to  decide  ia»   Which  of 
fhem  ia  right  f    The  Injnry  to  the  plaintiff  being  clear, 
sad  dearly  arising  from  the  atote,  it  lay  on  the  defend- 
ant to  eatabliah  that  he  waa  not  culpable.    In  support 
of  this  podtion  reference  waa  made  to  aateral  judgmenta, 
and  BKnre  particularly  to  those  of  Lord  Bramwell  in  Bani' 
firdf.  Tumley,  10  W.  B.  806,  3  B.  &  S.  82,  and  Lord 
Selbone  in  Gaunt  ▼•  Fynney,  SI  W.  B.  129,  L.  B.  8  Ch. 
8,  whieli,  with  many  others  to  be  found  in  the  books, 
cofitam  pasaagea  inaisting  on  the  right  of  every  man  to 
act  zeaionably  in  the  enjoyment  and  uae  of  hia  own 
pnpsrt/,  the  regard  which  moat  be  had  in  every  caae 
to  the  ipeotal  ciroumatanoea  attending  it,  including  the 
diitinction  between    dwellinga   in  crowded  citlea  and 
thoM  in  the  open  country,  and  the  nnwillingnesa  of  the 
orart  to  interfere  at  the  instance  of  a  plaintiff  who, 
from  ill  health  or  other  cause  engendering  fastidiousness, 
eomplains  of  that  to  which  his  neighbours,  however  re- 
loetsntly,  find  themsdvea  compelled  to  submit.    Such 
paanges  must,  of  course,  be  read  in  connection  with  the 
eirauastances  of  the  particular  case  under  consideration, 
and,  what  is  even  more  important,  they  must  be  read  as 
not  intentionally  departing  from,  or  rather,  in  the  ab- 
aeoos  of  proof  to  the  contrary,  as  intentionally  adhering 
to,  those  principles  and  rales  of  law  which  a  Judge 
moit  be  credited  with  bearing  in  mind,  although  he 
does  not  think  it  worth  while  to  repeat  or  even  ex- 
presdy  to  refer  to  them.    Thua  read  the  judgment  of 
Lord  Bramwell,  who  concurred  with  the  majority  of  the 
cooit  in  reveralDg  the  deoiaion  of  the  Ooxat  of  Queen'a 
BsDd^,   end    also  in    ovenuling    Eoh    v.    Barlow^  6 
W.  B.  619,  4   0.  B.  K.  S.   834,   loses  much  of  the 
weight  which,    in  reliance    on  certain   selected   pas- 
lages,  was  sought  to  be  attributed  to  it  by  the  de« 
i^snt,  and  it  ia  to  be  obaerved  that  in  a  recent  oaae 
ia  the  Houae  of  Lorda  Fleming  v.   Bulop,   11  App. 
Ois.,    at     p.     697,     the     present    Lord    Ohancellor 
epttomiaed  Lord  Bramwell^s  Judgment  with  approval, 
aisBjing,  "that  what  makes  life  less  comfortable,  and 
cansea  sensible  discomfort  and  annoyance,  is  a  proper 
enlijsct  of  injunction."    What  fell  from  Lord  Selbome 
ia  Ommt  v.  Finney  may  be  explained  in  like  manner, 
•Bd  most  rather  be  understood  as  illuatrating  the  con- 
TCBienoe  of  what  Lord  Bramwell  calla  **  the  role  of  give 
nd  take;  live  and  let  live"  than  aa  having  eatabliahed 
—which  I  am  sure  he  did  not  intend  to  do— any  new 
laide  to  the  decision  of  ^  oaaea  where  a  legal  nniaanoe 
^  been  proved  to  exiat.' 

I  nay  pass  by  without  further  remark  to  the  cases 
d  Ball  V.  Say,  21  W.  B.  282,  L.  B.  8  Oh.  467, 
Sbvyei  V.  Bridgman,  28  W.  B.  200,  11  Oh.  D. 
K2,  and  AUorney-Omeral  v.  The  Sheffield  Qa$ 
CeaiuRfra*  Co.,  1  W.  B.  185,  3  De  G.  M.  &  G. 
9H  ^e  Judgments  in  all  of  which,  and  especially 
^^  in  the  last  case,  are  instructive  on  this 
^>andi  of  law  and  on  the  pointa  which  were  argued 
taore  UP.  But  it  ia  right  to  say  a  word  on  Broder 
V.  MOard,  24  W.  B.  1011,  2  Oh.  D.  692,  because 
te  was  eminently  a  case  in  which  the  defend- 
Qt  had  behaved  reasonably,  and  yet  waa  enjoined 
teeontinning  a  nuisance  by  a  judge,  who  thought 
^iajonetion  anoh  a  hardship  that  he  allowed  it  to 
^"yies  the  soata.  After  an  argument,  in  which  both 
y  V.  JSap  and  ChMuni  v.  Fynney  were  cited,  Sir 
^<^  Jestel  atatee  the  general  law  in  terms  equiva- 
w  to  thcee  need  by  Kxdght-Bmoe,  L.J.,  in  WaUer 
l^f^  4  De  G.  ft  Sm.  315,  which  has  long 
2^  txaated  aa  giving  the  rule  of  distinction  between 
"^  I  of  a  personal  character  which  do,  and 


those  which  do  not,  merit  an  injunction.  He  aaya  :— 
'*!  take  it  the  law  is  this,  that  a  man  is  entitled  to 
the  comfortable  enjoyment  of  his  dwelling-house.  If 
his  neighbour  makes  such  a  noise  as  to  interfere  with 
the  ordinary  use  and  enjoyment  of  his  dwelling-house, 
so  as  to  cause  aerioua  annoyance  and  disturbance,  the 
occupier  of  the  dwelling-house  ia  entitled  to  be  pro- 
tected from  it."  He  proceeda  to  explain  why  it  ia  no 
anawer  to  aay  that  the  defendant  ia  only  making  a 
reasonable  uae  of  hia  property,  atating  that  that  cannot 
be  the  teat,  and  lower  down,  on  page  702,  he  aaya  what 
the  teat,  as  applied  to  the  ease  which  he  had  under 
consideration,  is— namely,  "Whether  the  stables  are 
unluckily  so  situate  cs  that  the  noise  from  the  horses, 
not  being  uncommon  horses,  in  any  way  materially  dis- 
turbs the  comfort  of  the  plaintiffs  dwelling-house,  and 
prevents  the  people  sleeping  at  nights.'*  If  for 
**  horses  "  you  read  "  stove,"  and  for  "  sleep  "  '*  use  of 
cellar,"  wbioh,  though  of  course  is  less  necessary,  and  in 
that  sense  loss  entitled  to  protection,  is  yet,  in  my 
judgmenti  a  reasonable  requirement  on  the  part  of  the 
plaintiff,  you  have  a  test  exactly  applicable  to  the 
case  in  band.  Agreeable  to  this  is  the  opinion  of 
Lord  Blackburn,  worthy  of  selection  from  numerous 
authorities,  as  expressed  in  8coU  v.  Firth^  4  F.  ft  F. 
349.  That  was  a  case  of  nuisance  by  vibration 
caused  by  steel  hammers  U9ed  in  defendant's  work- 
shops, which,  besides  interfering  with  the  comfort  of 
the  plaintiff,  had,  it  was  alleged,  cracked  the  walls  of 
his  adjoining  cottages.  The  learned  Judge,  in  summing 
up  the  case  to  the  jury,  stated  the  question  to  t^ 
whether  it  was  one  of  nuisance — that  i«,  of  actionable 
wrong;  and  after  calling  attention  to  the  evidence  of 
injury,  added  this  :—*' A  further  point  has  been  raiaed 
by  the  plea  that  the  grievancea  complained  of  were 
caused  by  the  defendant  in  the  reasonable  and  proper 
exercise  of  his  trade  in  a  reasonable  and  proper  place. 
My  opinion  ia  that  in  law  that  ia  no  anawer  to  the 
action.  I  think  that  that  cannot  be  a  reaaonable  and 
proper  exerciae  of  a  trade  which  haa  caused  such  injury 
to  the  plaintiff  as  she  complains  of." 

It  seems  to  me,  therefore^  that,  notwithstanding 
some  passages  in  some  judgments  to  the  contrary,  the 
application  of  the  principle  governing  the  jnriadiction  of 
the  court  in  cases  of  nuisance  does  not  depend  on  the 
question  whether  the  defendant  is  using  his  own  reason- 
ably  or  otherwise.  The  real  question  is,  Does  he  iojure 
his  neighbour  P  I  recognize  some  hardships  in  an  in- 
junction to  restrain  the  defendant  from  doing  that 
which  I  am  obliged  to  regard  aa  a  reaaonable  use  of  hia 
property — the  better  adapting  to  the  purposes  of  an 
hotel  a  houae  aituate  in  a  neighbourhood  where  hotels 
are  conveniently  built ;  but  the  hardship  is  not  so  great 
as  that  in  Broder  v.  Saillard,  nor  do  the  facts  allow  me 
to  regard  the  defendant  as  so  entirely  passive  as  the 
Master  of  the  Bolls  considered  the  defendant  to  be. 
Therefore,  while  granting  the  relief  aeked  by  the  plain- 
tiff, I  am  bound  to  do  so  with  the  usual  conaequences. 
I  may,  however,  properly  give  the  defendant  aome  time 
to  consider  and  do  what  is  best  under  the  circnmstanoea, 
and  I  shall  therefore  make  an  io  J  unction  not  enforce- 
able for  three  months. 

His  lordship  gave  the  plaintiiS  the  co&ts  of  the  action, 
but  ordered  him  to  pay  the  defendnnt  the  costs  of  cer- 
tain minor  issues  on  which  he  had  failed. 

Solicitor  for  the  pUintiff,  N.  3ulton, 

Solicitors  for  the  defendant,  Fladgatee. 
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Sekewioh, 


^^J  I         Jan.  U-16;  Feb.  8,  1889.  • 

HOBLTK  V.  HOBLTN.    (a.) 

A  ion  hdng  tenant  in  tail  in  remainder  esc- 
peetant  on  the  deeeaee  of  ki$  father  to  an  e$tate  of  some 
3,000  acreBf  the  income  of  which  wat  about  £1,450, 
executed,  shortly  after  he  came  of  age,  a  deed  of  resettle- 
ment of  the  property,  including  an  adfoining  farm 
o/ah>ut  116  aere$f  and  hy  the  resettlement,  after  certain 
iruste  in  hi»  favour,  £800  per  annum  was  titled  on  hie 
mother,  and  euhject  thereto  a  trust  was  created  for  raising 
any  sum  not  exceeding  £2,000  as  the  father  should  appoint, 
with  the  usual  remainders.  The  father  in  exercise  rf 
this  power  raised  sums  of  £500  and  £400,  the  former  of 
which,  was  admittedly  applied  for  the  heneftt  of  the  son, 
and  the  latter  for  the  benefit  of  the  father  himself 

The  son  having  brought  an  action  to  set  aside  the 
settlement,  on  the  ground  of  undue  influence,  and  that 
it  was  executed  witfiout  independent  advice;  and  the 
father  having  offered  to  release  his  right  to  charge  the 
estate  further,  and  to  indemnify  the  estaie  against  the 
£400  already  raised,  and  the  mother  having  offered  to 
release  her  right  to  the  £200  a  year. 

Held,  that  the  action  must  be  dismissed  ; 

HM,  also,  that  t?ie  court,  in  questions  regarding  the 
upsetting  of  reselttlements,  has  regard  to  various  considera- 
tions not  admissible  in  <4her  eases,  and  the  court  will  not 
minutely  inquire  whether  the  father  exerted  his  influence 
more  or  less,  or  insist  that  the  son  have  independent 
advice.  If,  however,  the  fat?ier  obtains  a  benefit,  the 
suspicion  of  the  court  is  around,  aiui  where  it  is  urifair, 
the  settlement,  if  otT^erwise  unobjectionable,  may  be 
reformed  in  this  partictitar^  tlie  rest  being  allowed  to 
stand  good. 

Trial  of  action. 

Thifl  was  an  action  for  readBsion  of  a  deed  of  eettle- 
mcnt,  brought  by  the  tenant  in  tail  in  remainder, 
William  Ernest  Page  Hoblyn,  against  the  tenant  for 
life,  William  Paget  Hobljn,  and  Jane  Hobljn,  hia  wife, 
and  the  other  beneficiariei  under  the  deed  in  question, 
the  trustees  and  two  mortgagees. 

The  estate  consisted  of  3,000  acres  in  Oomwall,  and 
was  settled  upon  W.  P.  Hoblyn  for  life,  with  remainder 
to  W.  E.  P.  Hoblyn  in  tail;  W.  P.  Hobljn  came  into 
possession  in  1846,  at  which  time  the  income  from  the 
property  was  about  £800.  W.  P.  Hoblyn  purchased  an 
adjoining  property  ef  116  acres  for  £4,500,  leaving 
£4,000  on  mortgage,  and  spent  a  considerable  sum  on 
the  settled  estate,  the  income  from  which  was  now  about 
£1,400. 

The  plaintiff  came  of  age  on  the  Srd  of  March,  1879, 
and  on  the  25th  of  June,  1879,  a  disentailing  deed  of 
the  property  was  duly  executed  by  him  and  his 
father ;  and  on  the  20th  of  October,  1879,  an  indenture 
of  resettlement  was  made,  whereby  the  settled  estate 
jmd  the  subsequently  purchased  property  were  granted 
unto  and  to  the  use  of  B.  H.  Paget  and  T.  H.  Britton 
for  the  tarm  of  ninety-nine  years  upon  certain  trusta 
therein  set  out,  and  subject  thereto  to  the  use  of  W.  P. 
Hoblyn  for  life,  and  thereafter  upon  trust  to  secure  £200 
to  Jane  Hoblyn  for  life,  with  remainder  to  the  use  of 
the  defendants,  Joseph  Thurston  and  Qaorge  Ck>lman, 
for  a  term  of  1,000  years  upon  the  trusta  therein 
declared,  with  remainder  to  the  plaintiff  for  life,  re- 
mainder to  the  issue  of  the  plaintiff  as  he  should  ap- 
point, in  default  to  his  first  and  other  sons  in  tail  male 
respectively,  with  remainders  over  to  the  first  and  other 
daughters  of  the  plaintiff  successively  in  tail  male,  with 
remainder  to  the  four  sisters  of  the  plaintiff  and  their 
issusi  with  remainder  to  the  plaintiff.  It  was  also 
agreed  that  the  trustees  should,  during  the  life  of  W.  P. 

(a.)  Bepcxted  by  J.  W.  Gbbio,  Esq.,  Bsrristor*at-Law. 


Hoblyn,  raise  and  pay  an  annual  allowance  of  £100  to 
the  plaintiff  for  the  first  two  years,  and  £200  for  the 
next  four  years,  and  thereafter  the  annual  sum  of  £50 ; 
and  also  four  annual  sums  of  £75,  and  pay  one  of  such 
annual  sums  of  £75  to  the  four  sisters  of  the  plaintiff 
during  their  respective  lives,  and  it  was  also  agreed  that 
the  hereditamenta  cdmprieed  in  the  term  of  1,000  years 
should  be  charged  with  the  payment  after  the  decease 
of  W.  P.  Hoblyn  of  such  sum  not  exceeding  £2,000  to 
such  person  or  persons  as  he  should  by  deed  or  will 
appoint ;  and  also  with  the  payment  after  the  decease  of 
W.  P.  Hoblyn  of  £500  to  each  of  the  four  sisters  of  the 
plaintifF  as  and  for  their  respective  portions  to  vest  in 
them  at  twenty-one.  There  were  also  subsidiary  pro- 
visions which  it  is  not  necessary  to  set  out. 

By  two  indentures,  dated  respectively  the  2nd  of 
May,  1888,  and  the  2nd  of  May,  1884,  to  which  the 
plaintiff  and  his  father  were  parties,  W.  P.  Hobljn  (the 
father),  in  exercise  of  the  power  given  him  by  tho 
settlement,  appointed  the  sum  of  £2,000  to  one  E.  A. 
Thomas,  by  way  of  mortgage,  to  secure  two  sums  of 
£500  and  £400  with  interest.  The  former  sum  was 
applied  for  the  benefit  of  the  plalntifP,  the  latter  for 
that  of  W.  P.  Hoblyn.  The  plaintiff  further  charged 
his  interest  in  tbe  estates  by  deeds  of  the  25th  of 
March,  1885,  the  14th  of  September,  1885,  and  the 
25th  of  March,  1886,  with  repayment  of  the  suma  of 
£400,  £800,  and  £500.  By  his  statement  of  claim  Uie 
plaintiff  alleged  that  he  had  had  no  independent  advice 
with  regard  to  the  preparation  or  execution  of  tho 
settlement  of  the  20th  of  Oetober,  1879,  and  did  not 
understand  it ;  that  it  was  an  unfair  and  improper  one, 
and  induced  by  the  undue  influence  of  W.  P.  Hoblyn. 
He  claimed  that  the  settlement  should  be  cancelled  and 
set  aside,  without  prejudice  to  the  rigbte  and  intereato  i 
of  the  mortgagees,  and  that  W.  P.  Hoblyn  ought  to  bo 
decreed  to  indemnify  the  plaintiff  and  his  estate  sgainst 
any  olaima  nnder  the  indenture  of  the  2nd  of  May» 
1884.  ; 

W.  P.  Hoblyn,  by  his  defence,  offered  to  release  hia 
right  to  charge  tbe  estate  further  than  with  the  £500 
and  the  £400  raised  for  himself,  and  indemnified  the 
estate  agsinst  the  £400,  and  his  wife  offered  to  release 
her  right  to  the  £200  a  year.  Such  releases  were  ^ 
executed  before  Judgment  was  delivered. 

The  other  facta  appear  from  the  Judgment. 

Barber,  Q.O.,  and  T.  T.  Methold,  for  the  plalntMf. — 
The  resettlement  is  unusual  and  unreasonable,  and  as 
the  father  obtained  a  direct  pecuniary  benefit  there* 
under  he  must  show  that  his  son  executed  it  without  ^ 
any  undue  influence  on  hU  part,  and  thoroughly  under- 
stood it :  Boghton  v.  Hoghton,  15  Beav.  278  ;  Savery  w. 
Kinq^  4  W.  B.  571,  5  H.  L.  Gas.  627;  Bellamy  ▼• 
HaUne,  2  Ph.  425. 

Stock,  for  W.  P.  Hoblyn,  Mrs.  Hoblyn,  and  daughters* 
referred  to  Jarratt  v.  Aldam,  18  W.  B.  511,  L.  B.  9 

Eq,  463. 

Woirmington,  Q.C,  and  Clydesdale,  for  children  nf 
the  only  nuurried  sister.— The  father  gave  oonsideratfon* 
and  in  any  case  such  transactions  are  not  viewed  by  the 
conrt  as  if  they  took  place  between  strangers.  It  id 
not  necessary  that  the  plaintiff  should  understancl 
minutely  all  the  provisions  of  the  deed.  The  taM^ 
stantial  ground  of  complaint  is  that  the  father  onglit 
not  to  have  power  to  raise  £2,000 ;  as  a  matter  of  faot» 
he  only  raised  £400,  and  has  released  the  rest  of  hia 
power  and  indemnified  the  estate. 

IngU  Joyce,  for  the  mortgagees. 

Whttaker,  for  other  partlea. 

Barber,  Q.C,  in  reply.— The  plaintiff  was,  of  ooone. 
not  wholly  ignorant  of  what  he  was  doing,  but  he  was 
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Bot  nfflekntly  inf onned,  and,  if  he  had  bMn,  ho  would 
BOTer  hxn  ezecutod  sooh  a  deed. 

KnmncH,  J. — 1m  the  plaintiff  entitled  to  set  aside 
thaiettismeDtof  the  20th  of  Ootober,  1879  P    That  is 
Ae  goeBtion  before  me.    The  eolation  depends  on— >(1) 
tbeobaneter  of  the  settlement;  (2)  the  contents;  (3) 
the  drcimutanoas  under  which  it  was  prepared  and 
aeeated.    Let  me  treat  these  matters  separately,  and 
is  eonoeotion  with  each  of  them  consider  the  legal  prin- 
dplM  af  ecting  it. 
1.  Tba  charscter  of  the  settlement. 
Itiinot  a  simple  disposition  by  the  plaintiff  of  his 
own  property  without  the  intenrention  of  any  other  oon- 
tnetJDg  party;  in  other  words,  it  is  not  a  toluntary 
lettieffleDt    It  may  still  be  important  to  inquire  how 
iu  the  plaintiff  knew  what  he  was  doing,  but  that  can- 
not be  tbe  sole  test  of  his  right  to  relief.    The  rule  of 
Dvtha  T.  Thompton^  31  W.  B.  596, 23  Oik  D.  278,  is  in- 
epplictble.  Tbis  setUement  belongs  to  that  class  of  settle- 
BWDts  usually  styled  family  arrangements,  which  might 
properly  be  said  to  be  made  for  Talue,  and  yet  are  not 
fBoenlly  so  described,  because  they  more  often  than 
sot  vant  tbe  distinctife  features  of  purchase  and  sale ; 
sDd  beyoDd  the  gire  and  take  which  inyariably  enters 
Into  them  there  is  something  else  which  of  itself  pre- 
Tenti  tbeir  being  roluntary. 

Id  regarding  settlements  of  this  character,  claims  to 
upset  them,  and  the  rights  of  parties  thereunder,  tbe 
eonit  gires  weight  to  considerations  which  on  other 
ocesijoos  would  scaicely  be  allowed  in  the  scale.  The 
duty  to  presenre  in  the  family,  property  held  by  if,  is 
noognized,  so  is  also  the  duty  of  proYiding  for  those 
Bcmben  of  the  famOy  who  are  intended  to  succeed  to 
the  property,  and  the  harmony  which  may  thus  be 
expected  to  be  established  is  respected.  There  are 
traqnently  other  considerations,  such  as  the  preser?ation 
ef  the  honour  of  the  family,  but  they  more  often  concern 
■mogements  different  from  that  now  under  intestiga- 
ties,  which  is  what  is  called  a  resettlement — that  is,  a 
Rseval  on  a  fitting  oocaeion,  as  the  majority  of  the 
ddflst  son,  of  the  ties  which  tbe  father  and  son  or  other 
ausessife  owners  are  by  law  enabled  to  diesolte.  It  is 
wt  mcommon  on  such  an  occasion  to  take  out  of  settle- 
Bent  some  property  conTcnient  to  be  sold  or  to  be 
divctted  to  other  uses— it  is  at  least  as  common  for  one 
•I  tbe  parties  to  bring  in  some  property  oouTenient  to  be 
iieladed  which  be  has  acquired  as  his  own.  Such  cir- 
CBostsnoes  moat  not  be  forgotten  in  considering  when 
it  is  necessary,  aa  here,  to  consider  a  claim  to  set  tbe 
NttlemeDt  aside,  and  strictly  they  may  be  said  to  destroy 
tbe  leaewable  character  of  the  settlement ;  but  none 
the  less  I  think  that  this  would  properly  be  described 
B  a  resettlement,  and  for  the  purpose  of  ascertaining 
ligMs  connected  therewith  would  be  regarded  from  that 
yooit  of  view.  Again,  in  such  documents  one  generally 
^sds  proTision  for  the  wives  and  younger  children  of  the 
■Mtesdve  owners  or  some  of  them,  an  immediate  pro- 
^iaoa  for  the  next  owner,  powers  to  raise  money  for 
^■iaed  purposea  connected  with  the  property,  and  other 
pwtn  of  a  cognate  character,  the  extent  of  which,  as 
msfds  the  amoonts  charged  and  otherwise,  necessarily 
^(peads  on  a  Yariety  of  circumstances  which  never  can 
<bet  two  famlliea  or  two'properties  in  the  same  manner, 
^hadore  the  eonrt  would  not  regard  the  presence  or 
**s«  of  anjr  aoch  power  as  an  indication  of  impro- 
^■ty  in  the  preparation  of  the  settlement,  nor  the 
^iBua  or  amallness  of  an  amount  charged,  or  liable 
bke  bilged,  as  an  indication  of  unfair  dealing  between 
^psrties,  onleaa,  indeed,  there  were  such  extravagance 
*  to  ]ua^7  the  suggestion  that  it  could  not  have 
^^^ed  the  consent  of  a  reasonable  man. 

5^  skat  does  this  presumption  in  favour  of  the  pro- 
^^y  sad  recwonableness  of  a  resettlement  rest  P  Take 
it&FqacBtcaaey  illustrated  here,  of  euch  a  settlement 


made  by  father  tenant  for  life  in  possession,  and  sou 
tenant  in  tail  in  remainder,  shortly  after  the  latter 
attains  his  majority.  Does  the  court  presume  that  the 
son  has  had  independent  advice,  or  insist  that  he  ought 
to  have  had  it  ?  I  think  not.  Where  proper  precautions 
are  taken  the  position  of  the  son  as  tenant  in  tail  is  fully 
explained  to  him,  as  are  also  the  proposed  limitations  of, 
and  burthens  on,  property  which  would  otherwise,  in  the 
ordinary  course  of  nature,  become  absolutely  bis  own* 
And  if  this  duty  is  often,  and  in  simple  cases  suiB« 
ciently,  discharged  by  the  father's  solicitor,  it  is  some- 
times with  advantage  handed  over  to  another  solicitor 
called  in  for  the  particular  purpose,  or,  according  to  a 
commendable  practice  familiar  to  me  through  an 
eminent  conveyancer,  referred  to  counsel  instructed 
to  advise  the  young  man  independently.  To  omit  alt 
these  precautions  is  to  incur  risk.  I  shall  have  hereafter 
to  refer  to  the  circumstances  under  which  the  settle* 
ment  in  question  was  prepared  and  executed,  but  I  may 
at  once  say  that  though  I  acquit  Mr.  Whitefleld  of  im- 
propriety of  conduct,  and,  indeed,  I  am  sure  that  he 
Intended  to  act  for  tbe  best  according  to  his  view  of  the 
situation  and  of  his  duty  to  the  parties,  yet  it  is  obvious 
that  his  conduct  provoked  the  attack  on  the  settlementr 
If  like  conduct  were  the  practice  of  the  profession  no 
settlement  would  be  safe  from  litigation. 

A  resettlement  is  generally  the  father's  work.  He 
more  often  than  not  proposes  it,  and,  though  perhaps 
largely  assisted  by  his  solicitor  or  man  of  business,  Us 
is  almost  always  and  necessarily  the  guiding  hand 
throughout.  This  necessity  flows  not  merely  from  the 
parental  influence  which  is  probably  its  main  source. 
In  the  ordinary  case,  such  as  occurs  here,  the  intelli* 
genoe  and  Information  of  the  soo,  whether  great  or 
small,  are  overshadowed  by  the  experience  of  the  father, 
who,  in  addition  to  general  knowledge  of  the  world,  is 
well  acquainted  with  the  capacities  and  wants  of  the 
estate,  the  needs  of  different  branches  or  members  of 
the  family,  and  the  obligations  which  the  family  history 
has  imposed  on  those  in  possession  of  lU  honours  and 
property.  The  court  has  always  recognized  this 
necessity,  and,  conceiving  it  to  be  for  the  benefit  of 
families  that  such  influence  should  be  exerted  to  effect  a 
proper  resettlement  on  a  fitting  occasion,  has  declined 
to  inquire  whether,  in  any  particular  instance,  it  was 
exerted  with  more  or  less  force.  This  is  the  result  of 
many  authorities,  to  some  of  which  reference  is  made  in 
Hoghton  v.  Eoghion,  Lord  Bomilly  himself  adopts  it 
there  and  elsewhere,  and  it  is  neatly  stated  by  Hail, 
y.C,  in  Fane  v.  Fane,  L.  B.  20  Eq.  698,  24  W.  B.  Dig. 
266,  where  he  says,  '*  The  parental  inflaenoe  in  reference 
to  such  resettlements,  where  there  is  no  other  considera- 
tion or  element  in  the  case,  is,  I  conceive,  to  be  dis- 
regarded." The  parental  influence  here  intended,  is 
that  which  the  experience  of  maukind  has  proved  to  be 
both  natural  and  good,  the  ioflaence  begot  by  affection  . 
rather  than  fear :  see  Lord  Hatberley's  remarlcs.  Turner 
V,  ColliM,  20  W.  B.  305,  7  Oh.  329.  When  it  can  be 
traced  to  less  worthy  causes,  and  especially  if,  being 
so  traced,  it  seems  to  have  had  an  excessive  operation, 
it  is  styled  undue,  and  is  differently  treated :  see 
WycherUy  v.  WychtTley,  2  Eden,  175. 

The  rule  thus  stated  is  applicable  in  its  integrity  only 
to  cases  of  an  ordinary  character  where  there  has  been 
no  large  departure  from  the  practice  usually  followed 
in  the  settlement  of  family  estates.  One  circumstance 
which  Justifies  an  exception  from,  or  at  least  a  modifica- 
tion of,  the  rule  is  a  benefit  acquired  by  the  father  to 
the  detriment  of  the  son.  The  character  of  the  re- 
settlement is  then  somewhat  changed.  It  imports  a 
bargain  between  the  contracting  parties,  and  the 
jealousy  of  the  court  is  aroused  to  inquire  whether  one 
of  them  unduly  influenced  the  other  in  effecting  it. 
But  note  two  things  •—  first,  such  a  bargain  is  not 
presumably  unfair ;    secondly,  if    unfair,   or  unfairly 
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effected,  it  is  not  neceaBarily  fatal  to  the  entire  amnge- 
ment.  On  the  first  point  it  is  sufficient  to  saj  that 
many  (droamstances  of  common  ooenrrenoe  wonld 
Jastify  a  father  in  demanding  a  benefit  direct  or  indirect 
for  himself ;  and  as  regards  the  second  I  need  only  refer 
to  Boghton  ▼.  Soghton,  where  the  court  was  satisfied 
that  there  waa  a  benefit  to  the  father  obtained  without 
due  protection  to  the  son»  and  yet  took  pains  to  explain 
that  in  addition  there  were  unreasonable  provisions  in 
the  deed  which  assisted  the  court  to  interfere.  This  is 
rtated  in  a  passage  on  p.  314,  and  is  also,  I  think,  a  fair 
conclusion  from  the  rest  of  the  Judgment,  though  it 
is  sometimes  difficult  to  determino  whether  the  particular 
language  should  be  more  properly  referred  to  the  subject 
of  resettlements  generally  or  ezolustTely  to  those  in 
which  the  father  gains  a  benefit.  Lord  Oampbell 
read  the  Judgment  as  I  do :  see  Jenner  y.  Jenner,  9 
W.  B.  109,  2  De  G.  F.  &  J.  859.  Hoghion  v.  Hoghton 
was  relied  on  in  Turner  y.  Collins  as  an  authority  that  a 
transaction  between  father  and  son  muit  be  set  aside 
wholly  if  at  all,  and  could  not  be  rectified  by  striking 
out  an  improper  proYieion.  That  wds  not  a  case  of 
resettlement,  but  the  Lord  Chancellor  (Lord  Hatherley) 
accepted  the  analogy,  and  held  that  rectification  was 
possible  as  against  a  party  admitting  it  to  be  proper, 
notwithstanding  that  the  transaction  stood  as  a  whole. 
I  cannot  myself  dlecoYer  any  satisfactory  reasons  for 
destruction  where  the  settlement  is  generally  good,  the 
intention  of  the  parties  ascertainable,  and  reform 
possible,  that  is,  when  one  can  preserYC  what  is  sub- 
atantially  right  by  expunging  what  is  substantially 
wrong.  In  Jenner  y.  Jenner  the  plaintiff*  asked  for 
reform  only,  and  no  objection  was  taken  to  his  suit  on 
that  ground. 

2.  Contents  of  the  settlement. 

The  general  scope  of  the  deed  is  plain  enough,  and 
open  to  no  objection.  The  father  adds  to  the  property 
an  estate  (in  mottgage)  contiguous  and  intermixed 
therewith,  the  father  Hud  son  have  succesflire  life 
estates,  and  the  remainders  are  in  favour  of  the  son's 
issue,  his  sisters  and  their  issue,  the  ultimeite  remainder 
being  properly  limited  to  him.  A  pittance  is  secured  to 
him  during  his  father's  life.  There  are  Jointures  and 
portions  charged  or  empowered,  there  is  a  power  to 
charge  for  permanent  improvements,  and  there  are 
divers  other  provisions,  which,  speaking  generally,  are 
commonly  found  in  suc^  iostruments.  I  do  not  specify 
any,  because  I  must  refer  again  to  those  worthy  of 
mention,  and  for  the  moment  I  omit  all  notice  of  one 
apecial  provision  which  has  created  the  real  difficulty  in 
this  case.  Omitting  that,  what,  then,  is  there  unreason- 
able in  such  a  settlement  P  "  Reasonable  and  usual " 
are  not,  nor  are  "unreasonable  and  unusual,"  con- 
vertible terms.  An  unreasonable  provision  in  a  resettle- 
ment is  one  which  it  is  inconceivable  that  prudent  men 
well  advised  would,  hsYing  regard  to  all  the  circum- 
atances,  have  inserted. 

And  in  order  that  a  party  complaining  of  the  settle- 
ment may  take  advantage  of  this,  it  must  also  be  pre* 
judicial  to  his  interest,  or  to  that  of  some  person— «.^., 
child  for  whom  he  presumably  intends  to  provide.  Ex- 
traordinary or  unusual  provisions  falling  short  of  this 
may  be  evidence  of  want  of  care,  as  may  also  omissions 
of  what  is  usual,  and  these  may  provoke  inquiry  or  be 
otherwise  suggestive,  but  they  are  not  unreasonable  so 
as  on  that  account  to  support  an  allegation  that  the  son 
was  not  adequately  protected  in  the  terms  of  the  bar- 
gain. 

There  are  many  unusual  provisions  in  the  settlement 
before  me,  but  I  cannot,  however,  treat  any  of  these 
provisions  as  unreasonable  in  the  sense  above  mentioned. 
It  is  not  necessary  to  say  another  word  about  bad  draft- 
ing. There  was  certainly  nothing  improper  in  proYiding 
for  expenditure  on  future  improvements,  and  though  the 
sum  of  £10,000  seems  to  have  been  carelessly  fixed,  and 


the  clause  is  inconsistent  vrlth  the  recital,  yet  there  are 
safeguards  which,  if  difficult  to  construe,  must  operate 
to  the  protection  of  the  inheritance.  I  cannot  suppose 
that  reeerYation  of  a  nominal  rent  will  be  largely  adopted 
by  a  tenant  in  possession,  young  or  old,  and  the  luTeat- 
ments  in  leaseholds  is  fettered  by  the  trustees*  discretion. 
On  the  whole,  therefore,  I  think  that  this  s  trange  settle- 
ment cannot  be  upset  on  the  ground  that  these  pro- 
Yisions,  or  some  others  which  I  have  not  thought  it  worth 
while  to  specify,  are  unreasonable. 

There  is  one  provision  remaining  to  be  considered.  I 
pointed  out  in  the  course  of  the  argument  that  clause  4 
is  not  strictly  a  power  to  the  father  to  charge  the  pro- 
perty with  £2,000,  but  is  a  power  given  to  him  to  appoint 
a  sum  of  £2,000  charged  by  the  settlement  itself  through 
the  term  of  1,000  years.  The  distinction  might  be  im- 
portant from  at  least  one  point  of  view,  but  the  clause 
may  be  conveniently  considered  to  confer,  as  in  sub. 
j  stance  it  does,  A  power  to  charge^  It  is  a  direct  benefit 
to  the  father^  and  imposes  on  him  the  burden  of  proving 
that  the  bargain  with  his  son  was  fair  and  fairly  made. 
Ko  presumption  in  favour  of  the  propriety  or  honesty  of 
the  paternal  influence  has  ever  been  allowed,  or  ought  to 
be  allowed,  to  relieve  him  of  that  obligation.  I  am  far 
from  sajing  that  such  a  power  to  charge  a  moderate 
amount  may  not  reasonably  be  inserted  in  a  resettle- 
ment, and  where  the  father  is  bringing  new  property 
into  settlement,  and  has  expended  large  sums  in  im- 
provements, it  is  neither  unusual  nor  objectionable,  but 
it  can  only  be  done  with  the  consent  of  the  son,  diily 
informed  and  protected.  It  is  for  this  reason,  and  not 
because  the  amount  charged  is  exoesslYe,  that  the  par- 
ticular clause  has  occasioned  and  justified  the  litigation. 

There  must  here  be  noticed  the  jointure  of  £200  given 
to  Mrs.  Hoblyn,  the  plaintiff's  mother.  There  is  some 
authority  for  holding  that  a  charge  of  this  kind  ought 
not  to  be  regarded  as  a  benefit  to  the  father  within  the 
rule  Just  mentioned,  and  I  should  so  hold  if  necessary  in 
the  present  case,  but  it  must  not,  in  my  Judgment,  be 
considered  that  under  no  circumstances  a  charge  of  that 
character  would  be  such  a  benefit. 

3.  The  circumstances  under  which  the  settlement  was 
prepared  and  executed. 

The  settlement  bears  date  the  20th  of  Ostober,  1879» 
and  may  be  taken  to  have  been  executed  on  that  date^ 
but  it  was  prepared  and  finally  settled  much  earlier  ia 
the  year,  and  the  inquiry  need  not  extend  beyond  the 
26th  of  July,  when  it  appears  to  haYO  been  engrossed. 

The  earliest  dato  of  which  one  need  think  is  not 
accurately  ascertained,  but  it  wss  before,  and  not  mooh. 
before,  the  3rd  of  March,  the  plaintiff's  birthday,  and 
may  be  taken  to  be  in  the  last  few  days  of  February  or 
the  first  day  or  two  of  March.  The  plaintiff  was  llYin^ 
at  home  with  his  father,  mother,  and  sisters,  and  it 
seems  on  affectionate  terms  with  all  of  them.  I  do  not 
gather  that  his  education  or  habits  gaYe  him  spedal 
facilities  for  understanding  such  a  matter  as  the  re> 
settlement  of  the  family  property,  but,  on  the  other 
hand,  I  must  give  him  credit  for  aYerage  intelligence. 
While  living  at  home  he  had  been  accustomed  to  go 
about  the  estate,  including  the  property  which  his 
father  had  purchased.  He  had  seen  the  buildings 
erected  and  other  improvements,  and  knew  that  this  had 
y  been  done  at  his  father's  cost.  He  was  on  friendlx 
terms  with  Mr.  Hancock,  the  estate  agent,  with  whom, 
he  seems  to  have  had  occasional  conversations.  He  says 
that  his  mother  first  introduced  the  subject  of  a  re«> 
settlement,  but  she  does  not  appear  to  have  said  much, 
beyond  expressing  the  father *s  anxious  desire.  This 
was  before  he  attained  tirenty-one.  The  father  alao 
mentioned  it  to  him  before  that  date.  He  likewise  said. 
little.  I  cannot  make  out  why  he  thought  it  better  to 
say  a  little,  but  he  did,  and  preferred  that  the  matter 
should  be  mentioned  to  his  son  by  Mr.  Hancock.  For 
that  purpose  Mr.  Hancock  made  a  note  in  two  parts,  one 
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oontainiDg  biiefl/  what  was  proposed,  the  other  stating 
Hm  rental  of  the  estate,  with  dedactio&s  for  Interest  on 
the  mortgage  and  the  amoant  required  to  pay  off 
ebaijges  to  be  made  in  favoar  of  the  sisters.  Of  the  first 
pert  of  thia  note  he  commanicated  the  eabstanoe  to  the 
pisintiff,  bat  of  the  second  he  gave  him  a  copj.  Hr. 
Hsaeock  has  been  called,  and  has  explained  that,  this  not 
being  a  matter  of  his  ordinary  business,  he  has  not 
'leeorded  what  £bok  place,  nor  can  he  remember  with 
seearai^  what  passed  between  him  and  the  plaintiff.  I 
think  that  either  he  or  the  father  .mnst  have  told  the 
phdntiff  more  than  either  of  them  thinks  was  now  told 
him.  Bat»  at  any  rate,  the  plaintiff  had  the  advantage 
of  conTersationfl  with  a  gentleman  of  intelligence  who,  if 
not  profoundly  versed  in  legal  matters,  was  at  least  well 
seguaioted  with  the  estate,  its  capacities  and  needs,  and 
was  able  to  give  him  sound  practical  adfioe. 

I  lee  no  reason  to  doubt  that  he  sufficiently  understood 
the  general  outline  of  what  was  proposed*  Of  course, 
he  did  not  understand  the  mysteries  of  entail,  and  prob? 
aUy  even  now  would  be  puzzled  to  define  his  portion 
SB  tenant  in  remainder  under  Hobert  Hoblyn's  wUl,  but 
he  did  know  that  if  he  survived  his  father  he  would  be- 
come master  of  the  family  estate,  which  if  he  did  not 
(omitting  the  uncontemplated  event  of  marriage  and 
issue}  would  then  go  to  a  collateral  branch  of  the  family. 
And  he  farther  knew  that  the  property  purchased  by 
his  father  was  not  included  in  the  family  settlement, 
and  might  with  advantage  be  included  therein.  Ho 
was  also  aware  that  his  sisters  were  unprovided  for,  and 
tbought  it  reasonable  (as  it  was)  that  they  should  be 
provided  for  out  of  the  settled  property.  Probably  he 
also  knew  that  his  mother  had  no  Jointure,  and  was 
wfiling  she  should  have  one.  The  general  terms  of  the 
resettlement  were  discussed  at  this  interview.  They 
were  afterwards  varied  in  many  particulars,  but  with 
one  exception  these  variations  were  made  on  the  in* 
structions  of  the  father  only,  and  no  communication, 
direct  or  indirect,  with  the  son  is  proved.  I  can  hardly 
believe  that  there  was  not  some  communication  between 
tbefa&tfr  and  son  respecting  them  as  there  certainly 
was  about  the  excepted  variation,  but  I  repeat  there  is 
no  evidence  of  it.  The  excepted  variation  is  important. 
II  bad  been  arranged  on  the  4th  that  a  lump  sum 
(£8,000)  should  be  charged  for  the  sisters.  It  was 
afterwarda  suggested  by  the  father  or  the  son,  it  is  im- 
possible to  say  which,  but  probably  the  father,  that  for 
thia  ahonld  be  substituted  a  charge  of  annuities  and  a 
has  sum  of  £3,000,  and  this  was  conlmunicated  to  llr. 
Whitefield  by  the  son  on  the  10th  of  March,  Mr. 
Whitefield  enters  it  as  the  son's  proposal,  but  says  that 
he  regarded  him  as  the  father's  messenger.  I  think 
that  neither  view  can  be  accepted  as  correct,  and  that 
leally  the  instmetions  must  be  taken  to  have  been  those 
of  the  father  and  son  Jointly.  Ultimately  the  deed  was 
Httlcd  on  the  basis  of  the  otiginal  instructions  thus 
varied,  and  it  is  the  resettlement  whose  contents  I  have 
afaDsady  aofiSciently  summarized.  There  had  crept  into 
U  (oo  one  knows  how)  the  charge  of  £2,000  in  favour  of 
the  fattier,  which  I  will  deal  with  presently. 

The   neceaaary  disentailing  deed  waa  executed  long 

bsfoie  the  resettlement.     There   apparently    waa    no 

oplanation  to  the  son  why  two  deeds  were  required,  nor 

was  ift  explained  to  him  what  the  effect  of  the  disen- 

triiing  deed  standing  alone   would   have  been.      He 

Rgsided  the  two  as  being  what  in  truth  they  were, 

psita  of  one  transaction,  and  I  am  not  disposed  to 

attiifaate  weight  to  any  other  view  of  them.     It  is  a 

■stter  of    regret  that   greater   care   was    not    taken 

thneghout  the  busmess,  and  that  what  took  place  was 

«tBMie  accurately  recorded.    But  though  I  regard  the 

ems  as  one  of  extreme  difflculty,   and  lying  on  the 

hssisi»line  which  divides  settlements  supportable,  not- 

^nttsbsading  the  exercise   of  parental  influenoe,  and 

those  vhieh  the  court  set  aride  because  the  son  has  not 


been  sufSoiently  protected ;  yet  on  the  whole,  after  the 
best  consideration  I  can  give  to  the  facts,  including,  of 
course,  many  details  which  I  have  not  thought 
it  worth  while  to  specify  here,  and  the  authori- 
ties on  this  branch  of  law,  including,  of  course, 
many  not  separately  cited,  I  have  coma  to  the 
conclusion  that,  except  as  regards  the  charge  for  the 
father's  benefit,  the  resettlement  of  the  SOth  of  October, 
1879,  is  a  reasonable  embodiment  of  what  was  in  sub- 
stance intended  by  the  son,  as  well  as  by  the  father, 
and,  therefore,  cannot  be  set  aside. 

But  this  charge — how  came  it  to  be  there  ?  There  it 
is,  and  there  it  ought  not  to  have  been.  It  stands  so 
completely  alone,  and  might,  if  not  exercised,  be  so  easily 
removed  without  affecting  the  rest  of  the  deed  that, 
arguments  to  the  contrary  notwithstanding,  I  think  it 
might  properly  t>e  expunged,  and  the  settlement  as  a 
whole  preserved.  But  the  father  has  saved  me  all 
trouble  on  this  score.  He  has  executed  a  deed  releasing 
his  power  and  indemnifying  the  inheritance  against  the 
charge  of  £400  raised  for  his  own  ocoMions.  That 
indemnity  is  not  equivalent  to  a  release,  the  inheritance 
atill  remaining  charged,  and  no  security  being  given ; 
but  I  think  it  would  be  adherence  rather  to  the  letter 
than  the  spirit  of  authorities  to  b9J  that  anything 
remains  obnoxious  to  the  rule  which  precludes  a  father 
from  taking  a  benefit  without  due  protection  to  the  son. 
The  £500  which  was  raised  for  the  son's  benefit  con- 
tinues a  oharge.  He  cannot  complain  of  that.  Mrs. 
Hobljn  offered  at  the  trial  to  release  her  Jointure,  and 
this  has  been  done.  I  have,  therefore,  been  relieved  from 
considering  this  part  of  the  settlement  as  carefully  aa 
otbersy  and  I  need  say  no  more  about  it.  The  result  is, 
the  plaintiff's  claim  to  set  aside  the  settlement  fails. 
He  and  the  estate  will  be  exonerated  from  the  charge  in 
favour  of  the  father,  except  so  far  as  it  has  been  utilized 
for  the  plaintUTs  own  benefit,  and  also  from  the 
Jointure  to  the  mother.  There  will,  therefore,  be  Judg- 
ment for  the  defendants.  The  father,  of  course,  can 
have  no  costs.  He  must  be  held  responsible  for  the 
charge  in  his  favoar,  and  he  has  admitted  the  responsi- 
bility by  releasing  it  Indeed,  I  take  it  that  he  would 
not  in  any  case  have  asked  for  costs.  This  last  remark 
appliea  to  tte  mother  also,  who  has  released  her 
Jointure.  The  plaintiff  must  pay  the  costs  of  all  the 
other  parties. 

Solicitors  for  the  plaintiff,  Emmei,  8on^  A  StuhU^ 
for  H.  F.  Whitefield,  St  Golumb. 

Solicitors  for  the  defendant,  Ooode,  Kingdon,  A 
CoUon,  for  Coode  A  Shition,  St.  Austell ;  Whitakera 
A  Woolbert,  for  G,  M.  Mackay,  Shepton  M%llet. 


Q.  B.  Div.  (Denman  and   \ 
Charles,  JJ.)  | 


June  18, 19,  1889. 


TaITCBED   V*  DSLAGOA  BaY  AND    EaSI  AfBICA  BaIL- 

WAY  Co.  (a.) 

Mortgage  —  ^^  Absolute   otHgnment  '*  —  Judicature   Act, 
1873  (36  4*  87  Vict.  e.  66),  s.  25,  eub-eeetion  6. 

A  mortgage  of  debts  due  to  the  mortgagor^  and  contain^ 
ing  tJte  usual  proviso  for  redemption  and  reconveyance, 
is  an  absolute  assignment  (not  purporting  to  be  by  way  of 
oharge  only)  within  the  Judieattlre  Act,  1873,  s,  25,  $ub^ 
section  6,  and  the  mortgagee  is  entitled  to  sue  in  his  own 
name  for  tJhe  debts, 

BurUnson  v.  HaU,  32  W.  JR.  492,  12  Q.  B.  D.  347, 
followed. 

Kational  Provincial  Bank  v.  Harle,  29  W.  R,  564, 
6  Q.  B,  D,  626,  disapproved. 

(a.)  Beported  by  Obcil  OuAPicAir,  Esq.,  Barrister- at«LaWt 
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High  Coubt. 


Tancrsd  v.  Dzlagoa  Bat  and  East  Afrioa  Bailwat  Go 


High  Oousy. 


Thia  was  an  appeal  from  an  order  of  a  master,  and 
referred  to  the  court  by  Denman,  J.,  at  chambers. 

It  was  an  action  brongrht  by  Sir  Thomas  Tanored, 
OoslingB  Sc  Sbarpe,  and  C.  W.  Eingdon  to  reooyer  a  sam 
due  from  defendants  to  Tancred  under  an  award. 

The  plaintiff  Tancred  had  assigned  the  debt  in  ques- 
tion by  a  deed  of  mortgage  to  Goslings  ic  Sharpe  to 
secure  an  advance.  He  had  likewise  assigned  the  same 
debt,  subject  to  the  mortgage  to  €h)sling8  k  Sharpe,  to 
the  plaintiff  Eingdon.  Both  these  mortgages  contained 
a  proviso  for  redemption  and  reassignment,  and  express 
notice  of  these  mortgages  had  been  given  to  the  defend* 
ants. 

In  their  defence  the  defendants  pleaded,  amongst  other 
things,  that  they  did  not  admit  that  Goslings  8c  Sharpe 
and  Eingdon  were  respectively  assignees  of  tbe  debt. 
The  master  at  chambers  struck  out  the  defence  as  being 
frivolous  and  vexatious,  and  upon  the  appeal  Denman, 
J.,  referred  the  matter  to  the  court 

At  the  hearing  it  was  agreed  that  the  court  should 
decide  whether  Goslings  k.  Sharpe  were  assignees  within 
the  Judicature  Act^  1873,  s.  25,  sub-section  6,  and  as 
such  entitled  to  sue  in  their  own  names. 

22.  0,  B.  Zane,  for  the  defendants. — ^This  defence  is 
neither  frivolous  nor  vexations.  This  case  is  governed 
by  National  Provincial  Bank  v.  SarU,  29  W.  B.  664, 
6  Q.  B.  D.  626.  A  mortgage  in  equity  is  merely  a 
charge  upon  tbe  mortgaged  property,  and  therefore  an 
assignment  by  way  of  mortgage  necessarily  purports  ^  to 
be  by  way  of  charge  only."  This  assignment  is,  there- 
fore, not  an  absolute  assignment  within  the  Judicature 
Act,  1878,  6.  25,  sub-section  6. 

Bigham,  Q,C,  [H.  Tindal  Atkinson  with  him),  for  the 
plaintiffs  Goslings  U  Sharpe. — This  is  an  absolute  assign- 
ment within  the  Act.  The  case  of  BurUnson  v.  HM, 
82  W.  B.  492,  12  Q.  B.  D.  347,  governs  this  case.  The 
case  of  NaUonal  Provincial  Bank  v.  HarU  is  inconsist- 
ent with  Burlinton  v.  Hall,  for  in  that  case  it  was  argued 
'  that  there  was  an  implied  condition  for  reconveyance. 
A  charge — which  is  an  undertaking  to  pay  out  of  a 
particular  fund— 4b  very  different  from  a  complete,  as- 
signment by  way  of  mortgage. 

Lane^  in  reply. — Bvrlinson  v.  Ball  was  the  case  of  an 
absolute  assignment  to  a  trustee,  and  there  was  no  right 
of  foreclosure  or  redemption,  as  there  is  in  a  mortgage. 

DSNMAK,  J.-^In  this  case  a  master  at  chambers  made 
an  order  striking  out  the  whole  of  the  defence,  and  the 
defendants  appealed  against  that  order  so  far  as  it  related 
to  the  paragraph  of  the  defence  which  denied  the  assign- 
ment to  the  plaintiffs  Messrs.  Goslings  k.  Sharpe  and 
0.  W.  Eingdon.  The  appeal  came  before  me  at  cham- 
bers, and  I  referred  the  matter  to  the  court. 

The  parties  have  now  agreed  that  we  shall  decide  the 
question  whether  the  assignment  to  Meesrs.  Goslings  &, 
Sharpe  is  one  upon  which  they  are  entitled  to  sue  in 
their  own  names.  That  depends  upon  whether  this 
assignment  comes  within  the  provisions  of  section  25, 
snb-seotion  6,  of  the  Judicature  Act,  1878,  which 
enacts  that  '*  any  absolute  assignment  in  writing  under 
_  the  hand  of  the  assignor  (not  purporting  to  be  by  way 
~  of  charge  only)  of  any  debt  or  other  legal  oJiose  in  action 
of  which  express  notice  in  writing  should  have  been 
given  to  the  debtor  .  •  .  shall  be  and  be  deemed  to 
have  been  effectual  in  law  ...  to  pass  and  transfer 
the  legal  right  to  such  debt  or  cJiote  in  action  from  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor."  The  assign- 
ment in  the  present  Case  clearly  includes  the  whole  of 
the  amount  due  under  tbe  award  for  which  the  present 
action  is  brought.  The  difficulty  in  the  case  is  raised  by 
the  contention  of  the  defendants  that,  according  to  the 


decision  in  yationdl  Provincial  Bank  ▼.  Bkrle^  thte 
assignment  is  not  an  sbeolnte  assignment  (not  purport- 
ing to  be  by  way  of  charge  only)  within  section  25^ 
sub-section  6,  of  the  Judicature  Act,  1878.  There  is  no 
doubt  very  great  difficulty  in  attempting  to  reoonoUe 
that  case,  which  was  decided  by  PoUook,  B.,  on 
demurrer,  with  the  case  of  Burlimon  ▼.  Hall^  which  was 
subsequently  decided  by  Day  and  A.  L.  Smith,  JJ.^ 
sitting  as  a  divisional  court. 

Now  the  document  in  this  case  does  not  appear  to  na 
to  purport  to  be  '<  by  way  of  charge  only,"  either  ex. 
pressly,  or  by  necessary  inference  from  its  provisions, 
within  the  meaning  of  the  section ;  it  is  an  aboolato 
assignment  of  the  debt ;  a  document  given  '*  by  way  of 
charge  "  is  not  one  which  absolutely  transfers  the  pro- 
perty with  a  condition  for  reoonveyanoe,  but  is  a  doon- 
ment  which  only  gives  a  right  to  payment  out  of  a  pas- 
cular  fund  or  particular  property,  without  tranaf^rlng 
that  fund  or  property.     If  it  is  necessary  for  us  to  deddfr 
whether  the  cases  of  National  Provincial  Bank  v.  HarU 
and  Burlinson  v.  Ball  are  in  conflict — and  I  cannot  aee 
any  valid  distinction  between  them— I  think  that  the 
latter  case  is  right,  and  that  we  must  follow  that  oaae. 
The  very  point  raised  in  this  case  was  raised,  argued, 
and  decided  in  Burlinton  v.  Hall.    It  is  true  that  Day, 
J.,  does,  in  his  judgment  in  the  latter  case,  point  oat 
what  he  thinks  might  have  been  the  turning  point  in 
National  Provincial  Bank  ▼.  Harle,  but  I  do  not  thiikk 
that  that  makes  any  distinction  in  principle.    When  the 
decision  of  a  single  judge,  whether  hearing  demurrers 
or  sitting  at  NiH  Prim  without  a  jury,  oonfliota  with 
the  decision  of  a  divisional  court,  as  in  these  two  oaaea^ 
I  think  that  we,  sitting  as  a  divisional  court,  ought  to 
follow  the  decision  of  another  divisional  court  in  pre- 
ference  to    that    of    a   single   judge.      We   therefore 
decide  that  this  assignment  is  an  absolute  assignment 
within  sub-section  6,  and  does  not  purport  *<  to  be  bfj 
way  of  charge  only,''  and  that  the  proviso  for  reoonwey- 
anoe  does  not  prevent  it  from  being  absolute,  or  make  it 
purport  to  be  by  way  of  charge  only.    Messrs.  Goslings 
&  Sharpe,  therefore,  being  assignees  of  the  whole  fund 
within  the  terms  of  sub-section  6  of  section  25,    sudb 
entitled  to  sue  in  their  own  names,  and  to  have  jadg* 
ment  for  the  whole  amount. 

Chablvs,  J. — I  am  of  the  same  opinion,  and  do  not 
desire  to  add  anything  to  the  reasons  given  hy  ray 
brother  Denman,  in  which  I  entirely  concur.  I  ^rill 
only  make  this  observation,  that  I  feel  the  same  diffi- 
culty in  endeavouring  to  distinguish  between  the  csaaea 
of  National  Provincial  Bank  v.  Harle  and  Burlimon,  ▼• 
Hally  and  that  I  think  those  cases  are  not  reconcilable. 
I  have  no  hesitation  in  following  the  latter  case,  for  the 
same  reasons  as  given  by  my  brother  Denman. 

Jadgment  for  the  plaintiffs  Goslings  4*  Sharpe. 

Solicitors  for  the  plaintiffs  Gk)slings  k  Sharpe,   Woo^i^ 
rooffe  &  Burgeu. 

Solicitors  for  the  defendants,  Slaughter  <&  May. 


^1.  xixvm. 

[Mot.  9. 1869.] 
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Ik  :ta  BotZiB. 

Court  or  Afpbal. 

(Soitrt  of  IBifipmU 


FfOD  Oban,  IMt. 


In  re  Botlb. 
BoT£B  V.  Hatss.  {a.) 


Nov.  1. 


/Vaeto  — '  OriginaUng      $ummion%  —  Jurisdiction  — 
Ji.  iS.  C.»  1883,  ore}.  65,  r.  3  (g). 

Tks  cnuri  ha$  no  Juriadictionf  on  an  originating 
manmoM  under  ord.  55,  r.  3,  to  determine  any  queetion 
or  matter  wAteA  could  not  ?Mve  been  d^ermined  in  an 
adionfar  adminiHraiion  of  the  eetate  or  trust. 

An  originating  eummonB  woe  issued  hy  an  ewcutor 
oi  piainUff,  io  hatfe  it  determined  whether  orno  a  par- 
Hadar  ium  of  money  formed  part  of  the  testator's  estate 
at  the  time  of  hie  death.  The  summons  vhjls  served  on 
tie  iatator's  widow  as  defendant,  she  taking  under  the 
wiU  a  Hfe  inieresi  in  the  testator's  estate. 

The  defendant  ftkd  an  affldavU^  in  which  she  claimed 
the  mm  in  gue«<fon»  not  under  the  will,  hut  as  a  gift 
nutde  io  Aer  hy  the  testator  in  his  lifetime,  and  she 
appefired  on  the  Tearing  of  the  summonSf  hut  then  took 
tieohfeetion  that  the  court  had  no  jurisdiction,  in  such 
proceedings,  to  determine  her  claim.  The  Judge  who 
heard  the  eummone  considered  he  had  jurisdiction,  and, 
after  hearing  the  evidence  adduced  hy  the  plaintiff  and 
Ute  defendant  respectively,  he  Jield  tJuit  there  had  been  no 
gift  of  the  «iim  in  question  made  to  the  defendant  by  the 
tedator  in  his  Ufetime. 

Sdd,  on  appocU,  that  the  court  had  no  jurisdiction  on 
eriginating  summons  to  determine  the  question  raised  by 
tt<  tknm  of  the  defendant, 

Iq  to  Dafiee,  DaTies  v,  Davies,  36  W.  R,  587,  38 
Oh,  D.  210,  approved. 

In  ra  TnicaD,  37  W,  B.  70,  distinguished. 

Dedeion  of  Kekewicb,  J.,  reversed. 

Appeal  from  Kekewloh,  J. 

The  chief  point  dealt  with  on  this  appeal  was  whether 
fte  ooart,  on  an  originating  summons  taken  oat  hy  an 
eiBoator  under  ord.  55,  r.  3,  had  Joriadictioa  to  deter- 
■Ine  the  Tallditj  oC  a  claim  raissd  adversely  to  the  will, 
V  a  person  who  also  occupied  the  position  of  a  bene- 
fidarj  under  the  wilL 

The  testator,  Wm,  Bojle,  who  was  a  farmer,  devised 
■ad  bequeathed  his  real  and  personal  estate  to  bis 
cxBcators.  Alfred  Boyle  and  Geo,  Hayes,  on  trust,  to 
pVBBit  the  testator's  widow  to  carry  on  the  testator's 
;  business,  and  for  that  purpose  to  use  and 
auch  part  of  the  testators  personal  estate  as 
■Igfatbe  neoeeaary  therefor. 

An  originating  summons  was  issued  by  one  of  the 
ciecators,  Alfred  Boyle,  as  plaintifl,  the  defendants 
bong  Geo.  Hayes,  the  other  executor,  and  the  testator's 
Sazah  Boyle,  as  a  person  '*  entitled  under  the 
vi&.of  the  testator  to  the  income  of  bis.  real  and 
poMiial  estate."  The  summons  asked  that  the  court 
■igbt  determine,  under  ord.  55,  r.  3  (a)  (e)  (y),  ''the 
feUowing  gueationa  or  matters  arising  in  the  administra- 
fioacf  the  estate  of  Wm.  Boyle:— (1)  Whether  or  no 
fte  som  of  £171  15s.  received  by  the  testator  in  part 
fifBeDt  of  the  purchase-money  of  a  plot  of  freehold 
hsA  from  the  purchaser  thereof,  or  any  part  of  the  said 

1^,  belonged  to  the  testator,  and  formed  part  of  his 

fStite  at  the  time  of   his  death;  (2)  whether,  if  the 

■ndiam  of  £171  ISs.,  or  any  part  thereof,  belonged  to 

^  testator  at  his  death,  the  use  of  the  same  was,  or  is, 
for  carrying  on  his  farming  business;    (3) 
the  defendant  Sarah  Boyle  ought  to  render 

BJ,  sad  if  so  what,  accounts  to  the  executors  and 

tfTitfsi  of   the  testator   in   respect   of   the   farming 

baiMsi  of    tiie   teatator ;    (4)   consequential  relief.*' 

MBepnMI  bj  M*  J,  B|.axs,  Eaq.,  Barri8ter*at«Law. 


The  defendant  Sarah  Boyle,  on  being  served  with  this 
summons,  made  an  affidavit,  in  which  she  claimed  that 
the  said  sum  of  £171  158.  had  been  given  to  her  as  a 
gift  by  the  testator  in  his  lifetime.  The  affidavit,  how- 
ever, raised  no  objection  on  the  point  of  jurisdiction. 

The  defendant  Sarah  Boyle  appeared  on  the  hearing 
of  the  summons,  and  counsel  on  her  behalf  then  took 
the  objection  that  the  court  had  no  jurisdiction  to  deal 
with  the  matter  on  originating  summons.  Kekewioh,  J., 
however,  considered  he  had  jurisdiction,  and,  after 
hearing  the  evidence  filed  by  the  plaintiff  and  the 
defendants  respectively,  he  decided  that  there  had  been 
uo  gift  of  the  £171  15b.  in  queBtion,  by  the  tefltator  in 
his  lifetime,  to  the  defendant  Sarah  Boyle. 

The  defendant  Sarah  Boyle  appealed. 

Levett,  tot  the  appellant. — The  court  had  no  jurisdic- 
tion  on  an  originating  Rummons  to  try  and  determine  a 
claim  such  as  that  of  the  defendant's — vi9.»  a  claim 
hostile  and  adverse  to  the  will  of  the  testator— such  a 
claim  could  not  be  determined  in  an  action  for  adminls* 
tration  of  the  testator's  estate,  and,  therefore,  cannot  be 
determined  on  an  originating  summons ;  In  re  Davies, 
Davies  v,  Davies,  38  W.  B.  587,  38  Oli.  D.  210.  [He 
was  stopped  by  the  court.] 

Ford,  contra. — The  question  raised  by  the  summons 
is  really  a  question  of  account,  and  the  defendant 
Sarah  Boyle,  the  widow,  is  a  beneficiary  under  the  will. 
[OoTTON,  L.J.— But  the  widow  claims  this  sum  as  having 
been  given  to  her  by  the  testator  in  his  lifetime,  and 
not  as  forming  part  of  his  estate  at  the  time  of  his 
death.]  The  point  as  to  the  jurisdiction  was  not  taken 
until  the  summons  came  on  for  hearing  before  the  judge 
below,  and  the  submission  of  the  defendant  was  suffi- 
cient to  give  the  court  jurisdiction :  In  re  Turcan,  37 
W.  B.  70,  Annual  Practice,  1888-9,  p.  728.  The  case 
of  In  re  Davies  was  a  question  arising  between  two 
beneficiaries,  and  not  a  question  raised  between  an 
executor  and  a  beneficiary,  as  this  is. 

GoTTOK,  L.J. — On  the  question  of  jurisdiction  Keke* 
wicb,  J.,  considered  he  had  jurisdiction  to  deal  with  the 
question  raised,  on  an  originating  summons  under  ord. 
55,  r.  3,  but  in  my  opinion  that  view  is  erroneous. 
Under  ord.  55,  r.  3,  questions  between  executors  and 
legatees,  as  legatees,  may  be  determined  on  an  origina- 
ting summons,  but  the  claim  dealt  with  on  this  sum- 
mons is  not  a  claim  by  the  widow  as  legatee,  but  is  a 
claim  raised  by  her  in  respect  of  a  sum  of  money 
alleged  by  her  to  have  been  given  to  her  by  her  husband 
in  his  lifetime.  It  is  therefore  a  question  arising 
between  executors  and  a  person  who  says  she  is 
entitled  to  the  sum  of  money  in  question,  not  as 
a  legacy,  but  as  a  gift  inter  vivos.  That  is  not  a 
question  which  could  be  properly  decided  in  an  ad- 
ministration action.  In  an  administration  action  it 
would  have  been  proper  to  direct  an  inquiry  as  to  what 
sums  of  money  formed  part  of  the  testator's  estate,  but 
on  such  inquiry  there  could  not  have  been  any  decision 
against  the  clslm  of  the  widow,  who  does  not  claim  this 
money  as  part  of  the  testator's  estate*  I  therefore 
think  that  Mr.  Levetf  s  objection  must  prevail. 

BowBN,  L.J. — With  regard  to  the  point  as  to  juris- 
diction, I  agree  that  the  question  arising  for  determina- 
tion on  this  originating  summons  is  one  which  cannot, 
adversely  to  the  wish  and  without  the  consent  of  the 
defendant,  be  decided  or  dealt  with  by  the  court,  and 
that  it  does  not  come  within  ord.  55,  r.  3  {g).  It  was 
contended  that  the  defendant  had  submitted  to  the 
jurisdiction  by  filing  evidence  and  appearing  on  the 
hearing  of  the  summons,  and  the  case  of  In  re  Turcan 
was  relied  on  as  an  authority  for  that  contention.  9ut 
that  case  only  decided  that  if  a  person  who  claimed 
adversely  to  the  trusts  declared  by  an  instrument, 
appeared  on  the  hearing;  of  proceedings  taken  for  the 
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Bdminiatration  ol  tbe  trnati,  and  took  no  objection  to 
the  Jnzisdiotlon  in  the  court  below,  it  was  not  open  to 
him  on  appeal  to  raise  the  qaeetion  of  Jariwliotion. 
That  ie  an  entifelj  different  caae  from  the  present  one. 
In  mj  opinion  in  the  present  case  the  court  had  no 
Jurisdiction  to  deal,  as  it  did  deal,  with  this  matter  on 
an  originating  summons. 

Fry,  L.J. — I  am  of  entirely  the  same  opinion.  I 
think  that  ord.  56,  r.  3  (g),  is  not  intended  to  give  Juris- 
diction except  in  matters  which  might  have  been  deter- 
mined in  an  administration  action.  The  words  '*  deter- 
mination of  any  question  arising  in  the  administration 
of  the  estate  or  trust "  are  emphatic.  I  entirely  concur 
with  the  Tiews  expressed  by  North,  J.,  in  the  case  of 
In  re  Davies,  on  this  point 

Subsequently  counsel  for  the  respondent,  the  defend- 
ant Sarah  Royle,  agreed  to  waive  the  objection  as  to 
Jurisdiction,  and  submitted  the  daim  raised  by  her  for 
the  determination  of  the  court  in  the  present  proceed- 
ings, and  tbe  court,  after  hearing  the  OTidence,  decided 
that  there  had  been  a  gift  of  the  £171  ISs.  made  by  the 
testator  in  his  lifetime  to  the  defendant  Sarah  Boyle. 

Appeal  alhwed. 

Solicitors  for  the  appellant.  Yielding,  Barhw,  A 
Piper,  for  OohbtU,  Wheder,  A  OoUeU,  Ifanohester. 

Solioitors  for  the  respondent.  Bower,  Ooiton,  <fc  Bother, 
for  FT.  ff.  Vaughan,  Oheadle. 


From  Ohan.  DIt.  Aug.  6,  1889. 

In  re  Fonn),  Son,  &  Hutghins. 
Mf  parte  Debsntubb  CoBPosiiiioN.  (a.) 

Company^-Winding  vp  —  Debenture  —  Mortgage^Be^ 
eeiver^^Bighi  of  deSenture-'holdere  to  take  poeeetiian 
of  mortgaged  property  after  winding-up  order — 
Oon^MtnUe  Act,  1862  (S5  A  86  Viet.  e.  89),  u.  87. 
168^Conv^ancin^  Act,  1881  (44  dh  45  Viei.  e.  41), 
«f.  19,  i4. 

WTiere  a  limOed  company,  which  hoe  mortgaged 
property  to  dehenture'holders,  ie  being  wound  up,  a 
receiver  appointed  by  the  dehenture-JiolderB  under  their 
deed,  ha$  a  right  to  poteeeeion  of  the  mortgaged  property, 
though  it  ie  neoeeaary,  in  order  to  avoid  committing  a 
contempt  of  court,  to  apply  for  the  permieeion  of  t?ie  court 
for  him  to  take  poeeeeHon, 

A  limited  company  charged  dU  iU  preeent  and  future 
property  and  undertaking  with  payment  of  debenturee, 
which  provided  that,  at  any  time  after  a  winding-up 
petiUon  agaimt  the  company  had  been  preeenied,  tne 
debeniure-hUden  might  appoint  a  receiver  of  ail  the 
property  charged,  ae  if  tltey  were  mortgageee  wUhin  the 
Conveyancing  Act,  1881,  and  thai  euch  receiver  ehould 
have  power  to  tdie  poeeeeeion  of  the  property,  carry  on 
the  bueineu  of  ihe  company^  eeUorletthe  property,  and 
eaU  up  capital.  After  a  petition  had  been  preeentei,  and 
an  order  made  to  wind  up  the  company,^the  debenture' 
holders  appointed  a  receiver 9  and  applied  to  the  court  for 
leave  for  him,  notwithetanding  the  appoinkneni  of  an 
Official  limtidator,  to  take  poeeeeeion  of  the  aeeete. 

Eddf  that  leave  to  ihe  receiver  to  take  poeeeeeion  ought 
to  be  given,  the  applicante  coneenting  that  it  ehoM  be 
wUhouH  pr^'udiee  to  any  queetion  ae  to  the  receiver'e 
powere  other  than  the  powere  to  take  poeeeeeion  of  and 
eeU  ihe  property. 
Judgment  of  Kay,  J.,  37  FF.  B.  786,  revereed. 

Appeal  from  Kay,  J. 

nis  was  an  appeal  by  the  Debenture  Oorporatioii 

(a.)  Reported  b^  B.  H.  Dbanx^  Esq.,  Banriater*at-Law» 


(Limited),  from  an  order  of  Kay,  J.,  appointing  the 
liquidator  of  Henry  Found,  Son,  &  Hutohins  (Limited) 
to  be  reoeiTer  of  the  assets  comprised  in  the  security 
given  to  the  debeutnre-holders,  with  liberty  to  the 
Debenture  Corporation,  who  were  the  holders  of  all  the 
debentures,  to  attend  tbe  proceedings  till  they  were 
paid  off. 

Tbe  company  (Henry  Found,  Son,  &  Hutchins 
(Limited) )  had  in  1888  issued  first  mortgage  debentures 
to  the  amount  of  £20,000,  which  were  all  taken  by  the 
Debenture  Ck>rporation,  and  all  the  present  and  future 
capita],  property,  and  undertaking  of  the  company  were, 
by  the  debentures,  charged  with  payment  of  the 
amounts  owing  on  them.  An  express  power  was  also 
given  for  the  corporation,  at  any  time  after  a  petition 
for  winding  up  the  company  should  have  been  pre- 
sented (and  in  certain  other  events),  to  appoint  a 
receiver  of  all  tbe  property  charged,  as  if  the  corporation 
were  mortgagees  within  the  meaning  of  the  Conveyano- 
ing  and  Law  of  Froperty  Act,  1881,  and  had  become 
entitled  under  that  Act  to  exerdse  the  power  of  aale 
thereby  conferred,  and  such  receiver  was  to  have  power 
to  take  possession  of  the  property  charged,  carry  on  the 
business  of  the  company,  sell  or  let  the  proper^,  oall 
up  imoalled  capital  of  the  company,  and  do  other  speci- 
fled  acts. 

In  1889  a  winding-up  order  was  made  on  a  creditor's 
petition,  and  an  of&dal  liquidator  was  appointed.  A  few 
days  after  the  winding-up  order,  the  Debenture  Oorporm* 
tion,  under  the  powers  given  by  the  debentorae, 
appointed  a  receiver  of  the  company'e  property,  and 
served  notice  of  the  appointment  on  the  ofloial 
liquidator.  The  liquidator  considered  the  assets  were 
worth  considerably  more  than  the  amount  due  on  the 
debentures,  so  as  to  leave  something  for  the  nnaaoared 
creditors. 

The  corporation  then  took  out  a  summons  that,  not- 
withstanding the  appointment  of  an  offloial  liquidator, 
the  receiver  appoint^  by  the  corporation  might  be  at 
liberty  forthwith  to  take  possession  of  all  the  undar- 
taking  and  property,  both  real  and  personal,  of  the 
company. 

The  case  is  reported  below  at  37  W.  B.  726,  where 
the  facts,  and  the  provisions  of  the  debentures,  are  more 
fuUy  stated. 

Kay,  J.,  held  that  the  court  had  power  to  Impooe 
terms  on  debenture-holders  who  apply  in  a  winding 
up  for  leave  to  take  possession  of  all  the  assets  of  the 
company  under  the  powers  of  their  debentures,  and 
that,  under  the  drcnmstances,  leave  to  take  possoeeion 
should  not  be  given  in  the  present  case,  but  that  th« 
oi&cial  liquidator  should  be  appointed  reoeiver  on 
behalf  of  tiie  debenture-holders,  with  liberty  to  them  toj 
attend  the  proceedings  until  their  claims  were  aatia* 
fled. 

The  corporation  appealed. 

Bigby,  Q.O.9  Benehaw,  Q.O.^  and  H.  8.  Theobald,  f^ 
the  appcdlants.-»We  come  to  the  court  to  ask  for  direq 
tions  merely  because  it  would  be  a  contempt  to  disrogaa 
the  winding-up  order  and  take  posseseion  without  th 
leave  of  the  court.  It  is  a  matter  of  course  to  give  fin 
mortgagees  leave  to  take  possession.  That  isso  even  whes 
a  puiene  incumbrancer  has  obtained  the  appointment  f 
a  reoeiver :  Langtonr.  Langton,  3  W.  R  822,  7  Da  G 
M.  &  G.  80.  When  an  action  is  brought  by  debentar« 
holders  it  has  been  laid  down  f  requentiy  that,  though  th 
court  has  Jurisdiction  to  stop  the  action,  it  will  not  do  at 
But  where  the  action  is  for  a  receiver,  then  the  reoeWi 
is  appointed  by  the  court,  which  accordingly  appolnta  th 
official  liquidator  as  receiver.  The  court,  being  aaka 
for  a  reoeiver,  grants  it  en  debiito  fuetiHte^  but  fiadiii 
one,  in  the  shape  of  the  offtdal  liquidator,  already 
possession  for  another  party,  appoints  him,  if  a  fit  ai 
propel    peno&i   as    «  matter  of  couie,     Bat 
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leetkm  87  of  the  Oompaaies  Act,  1862,  we  ooald  take 
posMirioD  of  onr  own  motioa  aad  give  effect  to  our 
i^htf.  If  the  liquidator,  aa  he  swears  in  his  af&da? it, 
can  make  more  of  the  property  than  the  amoaat  owing 
to  lis,  let  him  redeem  us.  It  is  said  we  onght  to  have 
applied  before  the  liquidator  vas  appointed.  There  is 
DO  aafehoritj  for  that,  and,  moreover,  if  we  had  done  so, 
we  should  have  been  told  we  must  wait  till  he  was 
appointed.  There  has  been,  in  fact,  no  delay.  The 
propertj  is  our  own,  and  we  onlj  come  here  out  of 
respect  for  the  court.  We  relj  on  In  re  David  Lhyd  A 
Co.,  35  W.  B.  872,  6  Oh.  D.  889.  [Thej  were 
stopped.] 

Marten,  Q,G.,  and  John  Oh^tAer,  for  the  oi&cial 
Hqaidator.— As  soon  as  the  winding  up  begins  the 
rights  of  the  creditors  intervene,  and  it  becomes 
tlie  dot/  of  the  court  to  oonduct  the  winding  up. 
BeeUon  87  says  no  proceedings  are  to  be  commenced 
against  the  company  without  the  leave  of  the  ooui^ 
Uftder  these  debentures,  the  holder  may  take  immediate 
possesaioQ  of  the  propertj  of  the  company,  sell,  let, 
make  calls,  carry  on  the  business,  and  do  everything  that 
oin  be  done  by  the  official  liquidator.  The  cases  show 
tbat,  if  it  is  a  mere  question  of  protecting  the 
mortgagees'  rights,  the  liquidator  is  the  proper 
persou.  As  soon  as  the  winding  up  has  begun,  the 
oalj  person  who  can  be  appointed  is  the  liquidator. 
Under  the  terms  of  the  debentures,  the  holders  can  make 
ealls  on  the  shareholders  and  act  inconsistently  with  the 
winding  up  so  as  to  interfere  with  it.  Such  powers  can 
oslj  apply  where  the  company  is  a  going  concern. 
[Far,  LJ.— Is  there  any  case  in  which  the  court  has 
appointed  a  reoeiwer  for  a  man  who  has  not  asked  for 
ooe?]  Perry  t.  Oriental  ffateU  Co.,  18  W.  B.  779, 
L  B.  5  Gh.  420 ;  Camphdl  v.  Oompagnie  QSniraU  de 
BdUgarde,  24  W.  B.  573,  2  Oh.  D.  181.  In  In  re 
^f^n,  Bayley,  A  Diaxm,  Ex  parte  Boberte^  30  W.  B. 
5i  18  Cb.  D.  649,  which  was  a  debenture-holders'  case, 
liberty  to  distrain  under  their  contract  was  refused  to 
fniBtees  for  debenture-holders.  Here  there  is  only  a 
flflstbg  security — there  is  no  assignment  or  definite 
charge  on  any  specific  property.  Tottenham  v.  8wan$ea 
Zinc  Ore  Co.,  32  W.  B.  716,  is  another  case.  It  would 
be  totaUy  inconsistent  with  the  Acta  to  allow  all  these 
powers  to  be  exercised.  A  mortgagee  cannot  appoint 
•  receiver  under  the  Conveyancing  Act  after  commence- 
ment of  winding  up  proceedings.  It  would  be  inconsistent 
vith  the  Oompanies  Acts  to  allow  an  agent  of  the  company 
Mninsted  after  the  winding-up  order  to  call  up  fresh 
capital  and  exhaust  the  remaining  means  of  the  company 
ud  UTolve  it  in  fresh  liabilities.  Then  if  the  receiver 
ttnsot  be  appointed  to  act  according  to  the  terms  of  the 
M,  there  mnst  be  a  discretion  in  the  court  whether  to 
ippouit  him  or  not.  [Cotton,  L.J.— Assuming  we  are 
■geinst  jon  on  the  main  point,  we  think  at  present  that 
^  oogfat  to  limit  the  powers  of  this  receiver  to  taking 
I^^Ottsion,  readving  the  rents  and  profits,  and  perhaps 
*^g.]  The  order  of  Kay,  J.,  onght  to  be  maintained 
hits  entirety.  It  not,  it  can  only  be  discharged.  The 
Wgment  is  twofold.  [Cotiok,  LuJ.— Taking  posses- 
Ban  nader  a  mortgage  is  not  a  "  proceeding  "  within 
''cte  87.]  The  f  aet  that  an  officer  of  the  court  is  in 
poaession  is  sufficient  ground  to  give  the  court  a  discre- 
^*  It  the  court  has  not  a  discretion  it  cannot  inter- 
*^  to  limit  the  powers  given  by  the  contract  They 
^  referred  to  BarUett  v.  Northumberland-avenue 
««  Co,  53  L.  T.  N.  8.  611,  34  W.  B.  Dig.  36; 
JwsK*  T.  London  CeUuloid  Oo.,  52  L.  T.  N.  8.  642, 
2^.  H.  Dig.  45.  [Cotton,  L.  J.— Mr.  Bigby,  we  think 
«w  are  a  good  many  powers  which  this  proviso  pur- 
M  to  give  to  the  receiver  which  cannot  be  exercised 
"71dm,  or,  at  my  ntSi  it  Is  questionable  whether  they 
*"|^be;  but  what  we  propose  (and  if  yon  are  satisfied 
Wit  ve need  not  hear  you  in  reply)  is  this— to  give 


the  receiver  liberty  to  take  immediate  possession  of  all 
the  undertaking  and  property,  real  and  personal,  of  the 
company,  without  prejudice  to  any  question  to  be  raised 
by  the  company  as  to  the  powers  of  the  receiver  other 
than  the  power  to  take  possession  of  the  property  and  to 
sell  all  or  any  part  of  it  Bighy,  Q.O, — We  cannot 
object  to  that.  The  court  has  a  certain  amount  of 
control  oyer  this  propertj.  We  submit  to  what  your 
lordship  proposes.] 

Cotton,  L.J.— This  is  an  appeal  from  an  order  of 
Kay,  J.,  and  it  is  one  of  a  somewhat  extraordinary 
nature.  The  debenture-holders,  under  their  debentures, 
had,  by  contract  with  the  company,  a  right  to  appoint  a 
receiver,  who  represented  them  for  the  purpose  of  taking 
possession  of  the  property  and  selling  ic,  if  it  shoald  be 
deemed  advisable  to  sell  it.  It  also  gave  him  various 
other  powers.  I  think  that  the  winding  up  does  prevent 
the  ezeroioe  of  many  ot  those  powers,  but  I  do  not  see 
that  that  can  interfere  with  the  mortgagees*  receiver's 
right  to  take  possession.  There  is  no  dispute  that  the  whole 
property  of  the  company  was  subject  to  this  mortgage— 
which  was  a  charge  (not  exactly  a  legal  mortgage)— and 
as  a  part  of  this  security  a  receiver  was  to  be  appointed 
with  power  to  take  possession  and  to  selL  It  is  said  that 
it  this  receiver  is  only  to  have  the  powers  of  a  receiver 
appointed  by  the  court,  he  must,  for  the  purposes  of  this 
application,  be  treated  as  if  he  were  a  receiver  so 
appointed.  That  argument  seems  to  me  entirely  to 
miss  the  point  If  the  court  is  applied  to  by  a  mort- 
gagee to  appoint  a  receiver,  the  mortgagee  not  having, 
without  the  assistance  of  the  court,  power  to  appoint  a 
receiver,  then  the  court  exercises  its  discretion  as  to  who 
shall  be  appointed  receiver,  and  appoints  the  person  whom 
it  thinks  best  to  appoint  for  the  interest  of  the  mortgagee 
and  of  the  mortgagor ;  and  when  a  company  is  being 
wound  up,  whether  there  is  a  winding  up  at  the  time 
the  receiver  is  appointed  or  afterwards,  then  the  court 
says  it  is  quite  useless  to  incur  the  expense  of  having 
two  receivers,  the  liquidator,  who  is  in  fact. in  some 
senses  a  receiver,  and  another  receiver  appointed  in  this 
action.  There  the  court  exercises  its  discretion  as  to 
whom  it  shall  appoint.  But  those  cases  do  not  at  all 
apply,  in  my  opinion,  where  a  receiver  who  is  asking  to 
be  let  into  possession  has  not  been  appointed  by  the 
court,  but  is  appointed  by  the  mortgagees  under  and  in 
exercise  of  the  power  given  them  by  the  mortgage  deed. 
In  such  a  case  it  is  not  left  to  the  court  to  determine 
who  shall  be  the  receiver  best  for  the  interest  of  all 
parties,  but  the  mortgagee  comes  and  says,  '*  My  deed 
enables  me  to  appoint  A.  B.,  and  I  have  appointed  him : 
let  him  into  possession."  Then  it  is  said,  H  that  is  so 
why  do  the  debenture-holders  apply  to  the  court  in 
respect  of  their  receiver  at  all  P  That  is  an  admission 
that  the  court  has  a  discretion.  Ko,  it  is  not  that— it  is 
this :  a  person  having  security  on  a  property  which  is  in 
the  possession  of  an  ofOcer  of  the  court,  cannot,  if  he 
would  otherwise  take  possession,  take  possession  without 
the  leave  of  the  court,  so  as  to  dispossess  the  ofQcer  of 
the  court  who  is  in  possession. 

It  has  been  argued  by  Mr.  Chester  (and  he  wished  to 
thrust  that  argument  on  the  other  side)  that  this  was  an 
application  under  section  87,  which  says  '*  No  suit,  action, 
or  other  proceeding  shall  be  proceeded  with  or  commenced 
against  the  company  except  with  the  leave  of  the  court" 
Certainly  nothing  has  been  said  here,  either  by  Mr. 
Bigby  or  by  Mr.  Benshaw,  to  lead  to  the  suggestion  that 
they  were  applying  with  reference  to  that  section ;  but 
it  is  this— that  they  would  be  guilty  of  contempt  of 
court  if  the  receiver  appointed  under  this  deed,  after 
the  appointment  of  the  liquidator,  and  after  the 
liquidator  was  in  possession,  had  taken  possession  oC 
that  which  the  liquidator,  the  oiBoer  of  the  oonrt,  held. 
This  is  why  th^  apply  to  ask  the  court  to  enable 
them,  notwithstanding    he  possewion  of  th^  ofiPtor  o| 
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the  court,  to  ezerdie  the  fights  which  thoj  have  under 
their  own  deed.  Bat  it  ie  said  that  this  will  eatfrely 
put  an  end  to  the  winding  up,  and  that  it  will  entirely 
withdraw  the  winding  up  from  the  control  of  the  court. 
To  some  extent  no  doubt  it  would,  where  the  company 
whioh  is  being  wound  up  has  entirely  parted  with  all 
its  property,  and  where  it  has  given  a  simple  mortgage  of 
all  its  property.  That  would  paralyze  the  winding  up, 
and  would  paralyze  the  action  of  the  liquidator,  and 
would  certainly  take  away  any  provision  for  the  costs  of 
the  liquidation,  or  anything  with  whioh  the  liquidator 
could  deal,  if  the  property  mortgaged  were  the  entire 
property  of  the  company.  But  I  do  not  think  at  all 
that  here  the  receiver  appointed  under  this  deed,  who  is 
under  some  necessity  to  be  called  a  receiver,  which 
raises  the  preeumption  that  he  is  like  a  receiver 
appointed  by  the  court,  can  do  all  the  things  whioh  ere 
mentioned  in  this  provieion  contained  in  the  deben- 
tures. For  he  certainly  cannot  oarry  on  the  business  of 
the  company  after  the  winding  up ;  he  cannot  make  calls ; 
he  cannot  use  the  name  of  the  company  in  any  proceed- 
ings. There  are  a  vast  variety  of  things  which 
we  do  not  interfere  with  by  any  exerdse  of  discretion 
by  the  court  as  to  allowing  the  receiver  to  take 
possession,  for  this  reason,  that,  so  far  as  my  present 
information  goes,  the  altered  position  of  the  company 
is  such  as  to  prevent  various  things,  which  this  debenture 
authorizes  the  receiver  to  do,  being  done.  Therefore,  I 
think  it  is  the  right  of  the  mortgagees  or  the  debenture- 
holders  (I  treat  them  as  mortgagees)  to  take  possession 
of  the  mortgaged  property,  the  winding  up  not  in  any 
way  interfering  with  that,  or  with  the  selling  of  the 
property,  nor  enabling  the  liquidator  to  employ  and  use 
in  carrying  on  the  business  of  this  company  (as  he  may 
do  for  the  purpose  of  the  winding  up)  that  which  is  not 
the  property  of  the  company,  but  whioh  is  the  pro- 
perty of  the  debenture-holders— that  is  to  say,  the 
mortgagees. 

I  cannot  understand,  I  must  say  with  great  respect, 
how  Kay,  J.,  could  appdnt  the  liquidator  receiver, 
because  there  was  no  action  in  which  any  receiver  could 
be  appointed  by  the  court,  and  if  he  did  not  give  to 
the  receiver  appointed  under  this  deed  what  I  think  it 
was  the  right  of  the  debenture-holders  to  take  posses- 
sion of,  I  cannot  see  how  he  could  appoint  the  liquidator 
to  be  a  receiver  on  behalf  of  the  debenture-holders. 
What  I  think  we  ought  to  do,  will  be  to  discharge  the 
order,  and  to  make  an  order  for  liberty  for  the  receiver 
to  take  possession,  adding  that  saving  clause  which 
Fry,  L.J.,  has  sketched  out,  and  which  I  haye  already 
read. 

Fbt,  L.J.— Substantially  this  is  an  application  by  a 
mortgagee  for  leave  to  take  possession  of  property 
which  is  in  the  custody  of  the  oi&oer  of  the  court.  There 
is  a  difference,  which  I  will  refer  to  presently,  between 
such  an  application  and  the  present  one,  but  in  substance 
it  seeoif  to  me  to  be  of  the  same  nature. 

Where  the  property  is  in  the  possession  of  an  ofScer  of 
the  court  and  there  are  legal  or  equitable  rights  in  that 
property  not  vested  in'  the  parties  to  the  action  or  t^e 
persona  who  are  before  the  court,  and  such  legal  or 
equitable  rights  are  not  the  sul^ect  of  the  administra- 
tion then  going  on— then  the  court  requirea  that  the 
person  who  claims  to  enforce  those  rights  shall  apply 
for  leave  to  enforce  them.  Those  rights  may  be  rights 
to  take  possession,  bring  an  action,  or  do  various  other 
things,  but  the  court  requires  an  application  to  be  made 
to  it  Now,  on  what  principle  would  the  court  proceed 
in  considering  whether  that  application  should  be 
granted  P  I  conceive  that  it  proceeds  on  the  principle 
of  paying  the  utmost  respect  to  the  legal  or  equitable 
rights  of  the  persons  whose  interests  are  not  being  ad- 
ministered before  it.  If  it  were  to  do  otherwise  the 
xcanlt  would  be  that  the  tights  of  a  stranger  to  the 


litigation  would  be  diminished  by  the  pendency  of  that 
litigation,  and  that  the  rights  of  the  parties  to  the 
litigation  would  be  increased  and  improved  by  the 
pendency  of  that  litigation— a  result  which  is  obviooslj 
unjust,  and  which  the  court  ought  never  to  airlfe  at, 
,and  one  at  whioh,  in  my  opinion,  it  never  yet  hu 
arrived. 

That  principle,  as  ezpoonded  by  James,  L.J.,  in  the 
case  of  In  re  David  Lloyd  A  Oo.,  is  that  the  anxiety 
of  the  court  must  be,  though  requiring  the  application  to 
be  made  to  it,  not  to  interfere  with  the  rights  of 
strangers.  That  being  the  general  prinotple,  it  sppean 
to  me  that  this  was  primarily  an  applioatioa  for  lesie 
to  take  possession  by  a  person  who  has  a  right  to 
possession,  and  I  do  not  think  the  court  has  aay  gronnd 
for  interfering  with  that  right. 

The  discretion  which  the  court  exercises  when  aikod 
to  appoint  a  receiver  differs  Mo  cmlo  from  the  diiore- 
tion  the  court  is  asked  to  exercise  here.  In  the  former 
case  the  court  has  before  it,  assuming  it  to  be  an 
application  by  a  mortgagee,  both  mortgagee  and  mort- 
gagor, and  it  has  regard  to  the  rights  of  all  the 
litigant  parties  before  it.  Tn  that  way.  where  the 
mortgagor  happens  to  be  a  limited  company  whieh  ii 
in  course  of  winding  up,  the  court  has,  on  the  ground 
of  convenience  and  on  the  ground  of  saving  expense 
frequently  appointed  the  liquidator  to  be  the  receiver, 
and  in  that  case  there  is  an  application  made  bj  the 
mortgagee  to  the  discretion  of  the  court,  and  he  cannot 
object  to  the  discretion  of  the  court  being  ezerdsed. 

The  main  argument  in  this  case  seems  to  me  to  bs 
based  merely  upon  a  confusion  of  two  kinds  of  applica- 
tion— between  an  application  to  enforce  the  rights  o(  a 
stranger  and  an  application  to  the  discretion  of  thf 
coort  by  a  litigant  asking  to  be  appointed  receiver. 

But  this  is  not  a  simple  case  of  a  mortgagee  applyhii 
for  leave  to  take  possession ;  because  in  the  debentorai 
under  which  the  applicants  daim,  power  is  given,  not  to 
take  possession  themselves,  but  to  appoint  a  receiver  foi 
the  purpose.  That  is,  probably,  merely  for  the  sake  ol 
convenience.  Being  a  corporation  they  can  only  aot  b] 
an  agent.  The  receiver  appointed  to  take  possession  li 
a  mere  agent  for  the  mortgagees.  £  can  see  no  reason 
why  we  should  not  give  possession  to  the  agent  of  tiM 
mortgagees  as  well  as  to  the  mortgagees  directly.  It  ii 
equivalent  to  the  debenture-holders  taking  possessioi 
under  their  mortgage,  and  the  application  is  meiel] 
necessitated  in  order  to  avoid  a  contempt,  owing  to  thi 
winding  up  having  placed  the  affairs  of  the  compaiq 
under  the  control  of  the  court  But  then  it  is  said 
**  The  powers  of  the  receiver  are  very  large,  and  sobu 
of  them  necessarily  come  to  an  end  on  the  happsnini 
of  a  winding-up  order."  That  may  or  may  not  be  thi 
true  construction  of  the  deed.  I  incline  to  think  tha 
it  is  so,  and  that  some  of  the  powers  will  not  continiv 
after  the  winding  up  of  the  company,  bat  it  is  m 
necessary  to  dedde  the  point.  No  argument  has  bes 
addressed  to  ns  to  show  that  the  power  to  take  poasei 
slon  is  one  which  neoeasarlly  oomes  to  an  end  on  tii 
winding  up  of  the  mortgagor.  The  deed,  therefon 
stands  as  a  valid  one,  although,  according  to  its  tm 
construction,  It  may  be  that  some  of  the  powers  canne 
be  exercised.  I  think,  therefore,  that  the  order  wbi6 
Gotten,  LbJ.,  has  suggested  is  the  right  one. 

LoFBS,  L.  J«-»I  am  of  the  same  opinion. 

Appeal  aUowed. 

Solicitors  for  the  appellants,  Litiklater  A  do. 

Solicitors  for  thexeepondent,  Bonfisr,  Wrighi,  Thomf 
ionf  <fe  Oo. 
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Fiom  Ohao.  Dif.  Jane  1,  1889. 

In  re  Oallao  Bis  Go.  (a.) 

ComjMny— FoJttntory  toindifi^  up — 8aU  and  tramfer 
of  iUttU  to  new  oompany  -»  Special  retciuiian  — 
SmcUon  of  eouH^Oompt^iea  Ad,  1862  (85  A  S6 
Ftde.89),  «f.  138,  161. 

TheiMcUon  of  the  eouri  to  a  ipedal  retokUianfor  the 
traMfer,  mider  Bedion  161  of  the  Companiee  Act,  1868, 
of  the  huinea  or  property  of  a  company  to  another  com" 
fony  {mikmU  toMch  eanetion  the  epicial  reeciuUon,  in 
fkt  etmf  of  au  order  being  made  vfUhin  a  year  for 
winding  up  the  old  company  (y,  or  under  the  euperviiion 
of,  the  ami,  will  he  of  no  validity)^  cannot  he  ohtained 
tmder  tedien  138  in  a  vohmtary  winding  up,  hut  muit 
h  obtained  in  the  matter  of  the  winding  up^  either  ai  the 
Ume  of  the  making  of  an  order  for  winding  up  by,  or 
under  (he  tuptrvieion  of,  the  court,  or  alt  the  time  of  the 
meUng  of  any  order  euleegumi  thereto. 

Judgment  of  North,  J.,  affirmed. 

Appeal  from  North,  J. 

The  OillAo  Bis  Oo.  was  incorporated  in  1885  with  a 
nomfaiftl  eapical  of  £800,000  it  £1  sharea,  nearly  all  of 
wfeieb  were  allotted  and  folly  paid  np.  An  extra- 
cndfaiaiy  general  meeting  of  the  aharoholdera  was  held 
in  March,  1889,  when  the  following  reaolntiona  were 
paiMd:— (1)  That  the  Gallao  Bia  Ck>.  (Liinited)  be 
woimd  up  Tolnntarilj  coder  the  profiaiona  of  the 
Ompeaiea  Acta,  1868—1867.  (2)  That  paranant  to 
lection  161  of  the  Oompaniea  Act,  1862,  the  liquidator 
be  and  he  la  hezeby  anthoriaed  to  aell  and  tranafer 
{iubject  to  dee  proTiaion  being  made  for  diaaentient 
ihareholdera,  if  any)  all  the  property  and  aaaeta  of  the 
eompany  to  a  new  company,  npon  the  terma  of  the 
Bebaaie  ot  reoonatruction  now  aubmitted  to  the  meeting 
nd  identifled  by  the  chairman. 

The  aeheme  referred  to,  contemplated  the  formation  of 
a  aew  eompany,  which  waa  to  take  over  the  aaaeta  and 
liafailitiea  of  the  old  company,  and,  by  way  of  payment, 
vaa  to  allot  the  bnlk  of  ita  ordinary  £1  aharea  oreditad 
vith  15a.  paid  np»  and  a  certain  nnmber  of  ita  prefer- 
owe  aharea  fnlly  paid  np,  to  the  liquidator  for  diatribu- 
tioB  to  the  abareholdera  in  the  old  company  in  proportion 
to  their  holdinga  therein.  The  above  reaolntiona  were 
daly  confirmed  aa  apecial  reaolntiona  at  another  eztra- 
otdinaij  general  meeting  held  aizteen  daya  afterwarda. 

The  new  oompany  having  been  formed,  and  an  agree- 
BMDt  for  aale  of  the  aaaeta  to  them  in  accordance  with 
tba  terma  of  the  second  reaolntion  executed,  the  old 
company  and  its  liquidator  applied  to  the  court  by 
Micm  that  the  salo  might  be  sanctioned  by  the  conrt, 
|a  order  to  avoid  the  riak  o(  the  reaolntion  being 
iavalidated  under  eeotion  161  of  the  Oompaniea  Act, 
1M8,  in  case  of  a  compulaory  winding-up  order,  or  a 
npeniaion  order,  being  made  within  a  year. 

North,  J.,  held  that  the  aanction  of  the  court  referred 
to  at  the  end  of  section  161  was  intended  to  be  obtained 
in  the  compulsory  winding  up  or  winding  up  under 
operviaioDj  and  not  in  the  voluntary  winding  up,  and 
^  alao  caressed  a  doubt  whether  the  court  had  Jnrla- 
^Mm  to  entertain  auch  an  application  in  a  voluntary 
viadiBg  upf  though  he  thought  aeotion  138  might 
peidhly  cover  it. 

The  eompany  appealed. 

Oemne^aard^,  Q,0.,  and  G^roavenor  Woode,  for  the 
fPpcOaat  eompamj.T-The  diaaentient  shareholders  are 
>MigBiflcant  in  number.  It  would  be  extrelnely  ineon- 
HBknt  that  the  validity  of  a  aeheme  like  thta  ahould 
iQiafai  in  auspenae  for  a  year.  There  ia  nothing  to 
pievBUt  the  court  giving  its  aanction  now.  That  can  be 
itne  under  section  138  in  the   voluntary  winding  up 

(i*)  Bapofted  by  B.  H.  DiA»,,Eeq,9  Barrister-at-Law. 


Just  the  eamse  as  if  the  eompany  were  bdng  wound  up 
compulaorily  by  the  court.  No  time  ia  apeoified  in 
aeotion  161  within  which  the  court  ia  to  give  ita  sane* 
tion.  Though  Parliament  aaya  thla  can  be  done  in  a 
voluntary  winding  up,  tbe  leaned  Judge  oonaidered  that 
all  the  expenae  of  getting  a  supervision  order  from  the 
court  must  be  Incurred.  There  ia  nothing  in  the  aeetion 
which  prevents  the  oenrt  exercising  ita  Juriadlction  at 
the  preaent  time.  Bvery  protection  has  been  given  to 
the  diaaentient  abareholdera.  IBeetfon  138  haa  certainly 
been  held  applicable  to  a  oaae  ariaing  uncler  a  aeheme  of 
thia  deaeription  :  In  re  Union  Bank  of  Kingeton^upon^ 
Hull,  88  W.  B.  808,  13  Oh.  D.  808;  Ex  parte  Fwd, 
L.  B.  6  Oh.  App.  176,  at  p.  186,  19  W.  B.  Oh.  Dig.  54. 

Q.  F,  Hart,  for  a  dissentient  shareholder. — Fiiat,  as 
to  the  grammatical  wording  of  the  section,  the  words 
are  not  '*auoh  reaolntion  aball  not  be  o(  any  validity 
unlesait  'ahall  be'  aanctioned  by  the  court,"  but  the 
word  used  is  "  is  "—'*  unless  it  is  sanctioned  by  the 
court."  Unless  such  an  event  as  a  winding-up  or 
supervision  order  happens,  the  question  of  going  to  the 
oourt  for  its  sanction  does  not  arise  at  all.  Bach  an 
order  ia  a  condition  precedent.  There  ia  no  machinery 
in  aeotion  161.  The  laat  part  of  that  aeetion  was  not 
intended  to  give  anyone  the  power  of  any  freah  maehinory 
for  obtaining  the  opinion  of  the  court.  "  Such  reaoln- 
tion "  meana,  not  a  resolution  for  transferring  or  selling 
the  property  of  the  oompany,  but  a  resolution  to  enable 
the  liquidator  to  aoeept  the  consideration  in  a  particular 
way.  The  sentenoe  "  and  any  aale  made  or  arMugement 
entered  into  by  the  liquidatora  in  purauance  of  thia 
section  shall  be  binding  on  the  members  of  the  company 
being  wound  up"  only  applies  between  the  company 
and  its  members.  It  is  admitted  there  may  be  oreditors 
of  whom  nothing  ia  known  yet,  and  the  policy  of  the 
Aot  waa  to  let  them  have  a  year  to  oome  in.  The  power 
ia  to  aell  the  whole  or  a  portion  of  the  company'a  pro- 
perty. Clan  it  be  aaid  a  oompany  can  paaa  a  reaolntion 
giving  the  liquidator  power  to  aell  any  part;  and  then 
the  liquidator  can  come  to  the  oourt  with  the  reaolntion 
to  make  any  arrangement,  and  aak  the  court  to  aanction 
it  f  No  winding-up  order  to  be  made  would  in  any  way 
affect  the  membera  of  the  company.  Though  the  argu- 
ment ah  ineonvenienii  ia  very  strong,  the  worda  of  the 
aeotion  are  very  atrong  alao,  and  there  are  argnmenta  of 
oonvenienoe  on  the  other  aide.  Aa  to  the  queation  of 
Jnriadiotiouy  everyone  intereated  in  the  aoheme  mnat  be 
repreaented  or  aerved.  If  done  in  a  winding  up,  the 
liquidator  will  repreaent  everyone  except  a  particular 
creditor  who  may  be  prejudiced  by  the  aeheme.  The 
court  will  reqtdre  a  thorough  disousaion  and  inveatiga- 
tion  of  the  sdieme  in  all  its  branches,  and  therefore  all 
shareholderty  creditors,  Ac,  must  be  represonted. 
Nothing  in  tJie  nature  of  this  application  has  ever  been 
granted  under  section  138.  Only  ordess  determining  a 
question,  not  orders  sanotioning  a  scheme,  have  been  so 
granted.  That  was  the  case  in  the  Union  Bank  oaee, 
and  In  Ex  parte  Fox  there  was  merely  a  suggestton  as 
to  tbe  Jurisdiction  under  section  138.  The  winding-up 
Jurisdiction  is  not  the  remediy  for  a  contributory  to 
invuke  In  such  a  case^he  must  bring  an  action.  Such 
an  application  as  the  present  ought  not  to  be  granted 
for  the  first  time  twenty-seven  years  after  the  passing  of 
the  statute.  He  referred  to  In  re  The  Taurine  Co., 
32  W.  B.  189,  25  Oh.  D.  118. 

0 09en$'Hardy,  Q.C,  replied. 

OoTTON,  LiJ. — ^Thia  ia  an  application  by  way  of 
appeal  from  an  order  of  North,  J.,  who  decided  that, 
when  a  reaolntion  has  bcenpaeacd  under  aeotion  161  of  the 
Oompaniee  Act,  1868,  the  aanction  of  the  court  cannot 
bo  given  to  it,  under  that  aeetion,  when  no  compulaory 
or  aupervialon  order  haa  been  made. 

The  firat  queation  ia  whether  aeotloc  186  gifts  the 
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coBit  power  to  entertain  thii  applioation.  If  it  doee 
not,  tbere  Is  no  power  to  do  so.  In  my  opinion  that 
cection  does  give  power  to  the  court  to  entertain  the 
qnestlon,  as  one  arlaing  in  the  winding  vp,  beoanae 
this  if  a  qneation  how  the  winding  np  la  to  beoondaeted, 
and  how  the  shareholders  are  to  get  the  Talne  of  their 
shares ;  hot  then  it  applies  onlj  nnless  the  Act  points 
out  a  different  mode  of  proeednre.  It  is  dear  the 
sanction  of  the  conrt  could  be  given  if  a  compulsory 
order  or  supervision  order  were  made*  Then  it  is  said 
it  is  inconvenient  to  have  recourse  to  such  an  order. 
But  it  often  happens  that  the  Legislature  does  not  pro- 
vide against  the  inconveniences  which  may  arise  in  anj 
particular  case  in  resorting  to  a  remedy  which  it  has 
provided. 

In  my  opinion  the  view  of  North,  J.,  is  un- 
fortunately the  correct  one.  Seotlon  161  enables  a  reso- 
lution to  be  passed  in  a  Toluntary  winding  up 
authorising  the  liquidator,  either  ^en^rally  or  in  carry- 
ing out  a  particular  scheme,  to  sell  the  assets  and 
mi^e  payment  to  the  shareholders  by  giving  them 
shares  In  another  oompany  ;  and  it  provides  &at  this 
shall  be  binding  on  all  the  members  of  the  oompany 
which  is  being  wound  up,  subject  to  this  proviso  :  that 
dissenting  members  can  require  the  liquidator  either  to 
abstain  from  oariying  the  resolution  into  efleot,  or  to 
pay  them  the  value  of  their  shares.  No  provision  is 
made  there  for  creditors. 

When  we  look  back  to  section  146  we  find  that, 
where  a  company  is  being  voluntarily  wound  up,  and 
then  an  order  for  compulsory  winding  up  is  made,  the 
conrt  may,  if  It  thinks  lit,  provide  in  such  order  or  any 
other  order,  for  the  adoption  of  all  or  any  of  the  pro- 
ceedings taken  in  the  course  of  the  voluntary  winding 
up.  ^at  does  not  apply  to  the  oase  of  the  supervision 
order.  But  the  proviso  at  the  end  of  section  161 
applies  to  both  supervision  and  compulsory  orders.  In 
my  opinion,  what  Is  intended  by  the  proviso  is  the 
carrying  out  more  fully,  with  reference  to  such  sales  as  are 
contemplated  by  that  section  (and  whether  a  winding-up 
order  or  a  supervision  order  is  made),  of  that  which  is 
provided  for  generally  as  regards  a  compulsory  winding-up 
order  in  section  146.  As  there  is  not  in  section  161  any- 
thhig  which  points  to  the  sanction  being  given  in  the 
voluntary  winding  up,  I  think  the  fair  construction  is, 
that  this  resolution  would  be  binding  on  the  share- 
holders, but  that,  as  possibly  there  are  other  creditors 
who  may  not  know  d  the  resolution  or  see  how  it  will 
affect  their  interests,  their  rights  are  reserved ;  and  so 
if  within  a  year  proceedings  are  taken  which  lead  to  an 
order  for  compulsory  winding  up,  or  continuing  the 
winding  up  under  supervision,  then  the  resolution,  and 
consequently  the  sale  made  under  It,  are  to  be  of  no 
validity,  unless  the  court,  either  by  the  order  directing 
the  winding  up  or  supervision,  or  by  a  subsequent  order, 
directs  that  the  resolution  shall  be  a  good  resolution. 
In  my  opinion  that  is  the  correct  construction  of  section 
161.  It  may  be  inconvenient,  but  I  think  this  is  the 
course  whloh  must  be  adopted,  notwithstanding  the  In- 
convenience. (Generally  speaking,  the  creditors  would 
be  the  only  persons  who  could  raise  this  question  and 
ask  for  an  order  to  invalidate  the  resolution.  I  am  not 
prepared  to  say  that  the  court  will  never  interfere  by 
making  a  (upervislon  order  at  the  instance  of  a  share- 
holder, but  the  court  is  very  unwilling  to  do  it,  and,  prac- 
tically, the  only  difficulty  is  as  regards  the  creditors  who 
are  not  treated  by  section  161  as  intended  to  be  bound 
by  any  resolution  made  under  it    The  appeal  must  be 


Fbt,  L.  J.^I  am  of  the  same  opinion.  I  am  thoroughly 
impressed  with  the  inconveniences  of  the  oonolnsion  we 
have  arrived  at,  because  I  cannot  help  seeing  that  the 
sale,  though  made  perfectly  hondfide^  may  be  impeached  I 
at  any  time  within  a  year,  and  after  various  things  have  J 


been  done  under  it.  Still,  I  think  North,  J.,  has  pat 
the  true  construction  on  the  clause.  Fhnt,  the  words  st 
the  end  of  section  161  seem  rather  to  import  a  sanctioa 
in  a  winding  up,  compulsorlly  or  under  supervision,  than 
a  sanction  independently  of  it.  The  oondadlng  words  are 
to  the  effect  that,  if  an  order  for  winding  up  by,  or 
under  the  supervision  of,  the  court  be  made,  the  reaola- 
tion  is  to  be  of  no  validity  unless  sanctioned  by  tlie 
court,  the  natural  meaning  of  which  is,  unless  tbe 
court  at  the  Ume  of  making  the  order,  or  1^  subseqneot 
order,  sanctions  the  resolution.  That  oonolnsloD,  si 
pointed  out  by  Gotten,  L.  J.,  fits  in  well  with  seotioD  146, 
which,  in  the  case  of  a  compulsory  winding  up  being 
ordered  after  the  voluntary  winding  up  has  been  goiiig 
on,  provides  for  the  adoption,  if  tbe  oourt  thinks  fit,  of 
the  prooeedings  in  the  voluntary  winding  up.  Tht 
effect,  therefore,  appears  to  me  to  be  that  strong  prei- 
sure  is  put  on  all  persons  concerned  in  mskiog  and 
carrying  out  these  resolutions  to  make  auoh  a  resohition 
as  shall  be  sure  of  receiving  the  sanction  of  the  ooatt 
If  that  is  done  the  purchaser  will  have  very  little  to  fear 
of  the  oourt  refusing  its  sanction.  The  appeal  most  be 
dismissed,  with  costs,  and  the  appellants  must  pay  the 
respondents'  costs  of  the  appeal,  though  the  questioii  ii 
a  proper  one  to  be  brought  before  tbe  oourt. 

Appetd  diinUBHd, 

Solicitors  for  the  appellant  oompany,  Snellf  Sen,  k 
Cfreenip, 

Solidtors  for  the  respondent,  Ort$ham,  DavUt,  4 
DiOlat. 


From  Ghan.  Div.  May  80—22, 1889. 

TuBiOK  V.  Tubtok.  (a.) 

Trad$  name^Un  of  HmUar  fuime — De/endaiU  haimg 
$arM  name  as  plaitUiff-^InfuntHon, 

The  plaintiffs  had  for  many  yean  carried  on  the 
bu»ine$»  of  $ie3  pkUe  manu/acturert  at  Sheffidd  under 
the  corporate  name  of  '*  'Thomae  Tarton  A  Sont 
{Limited),'*  and  that  name  had  obtained  a  preOige  in 
the  trade.  The  defendant^  John  Turton,  had  alio  for 
many  years  carried  on  at  Sheffield  a  eimilar  hueintu 
under  the  name  of  **  John  Turton  A  Co."  In  1888  John 
TurUm  took  two  of  hie  eone  into  partnerehip  with  Aim, 
and  they  adopted  the  name  of  **  John  Turton  A  8oni' 
a»  their  firm  name. 

The  plaintiffs  sought  to  Tiave  the  de/endantst  John 
Turton  and  his  sons,  restrained  from  carrying  on 
business  under  the  name  of  **  John  'Turton  ds  Sons,**  (^ 
any  other  name  so  closely  resembling  the  name  of  the 
plaintiffs  as  to  be  ealeulated  to  decHve.  The  evidenee 
showed  that  the  d/tfendanU  had  done  nathing-^poH 
from  the  adoption  of  ike  name  of  "  John  Turton  A 
8ons^ — to  represent  their  goods  or  the  business  earri^ 
on  by  them  as  being  the  same  as,  or  in  any  way  oonneded 
with,  the  goods  or  business  of  the  plaintiffs  ;  there  watt 
however,  some  evidence  to  show  that,  owing  to  fM 
similarity  of  the  names  of  the  two  firms,  letters  intended 
for  the  plaintiffs  had  been  sent  to  the  dtfendants. 

Held,  that  the  plaintiffs  were  not  entitUd  to  an  infunc 
tion  against  the  defendants, 

Hendrika  v.  Montague,  80  W.  B.  168,  17  Oh.  D,  638, 
discussed. 

Decision  o/ North,  J.,  reversed. 

Appeal  from  North,  J. 

The  plaintifb  in  this  action  were  a  limited  company 
carrying  on  at  Sheffield  tbe  busiuess  of  steel  plate  manu- 
facturers under  the  corporate  naaie  of  *'  Thomas  Tarton 

(a.)  Beported  by  M.  J.  hidja,  Esq.,  BanliterHit-Law. 
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ftSoofl(Liiiiitod)."    The  plaintifb  were  the  saocessors 
in  bouDeM  of  a  firm  who  had  for  many  jears  oarried  on 

I  the  Mffle  bmioesfl  at  Sheffield  under  the  name  of 
"Thomas  Tuiton  ft  Sons/' and  that  name  had  become 
well  known  m  the  market  and  carried  prestige  with  it. 
He  defendants  were  John  Tnrton  and  bis  two  sons. 
The  clelendant  Jolm  Turton  had  for  many  years  carried 
on  at  Sheffield  a  bnsiness  similar  to  that  of  the  plaintiiEs 
endsr  the  name  **  John  Tnrton  ft  Go."  In  Jnne»  1888, 
John  TortoB  took  his  two  sons  into  partnership  with 

i  hiDi  and  tbey  then  adopted  as  the  name  of  their  firm 
"JohnT^irtonftSone." 

i       The  pliintiiEi  by  this  action  claimed  an  injunction  to 

'  mtnhi  the  defendants  from  carrying  on  their  bnsiness 
udei  the  firm  name  of  '*  John  Turton  ft  Sons/'  or  any 
otter  firai  name  so  closely  resembling  the  plaintifls'  name 
11  to  be  oslenlated  to  deeelTe. 

The  evidence  showed  that,  apart  from  the  adoption  of 
the  nemo  of  "  John  Turton  ft  Sons,"  the  defendants  had 
done  nothing  to  represent  their  goods,  or  the  bnsiness 
emied  on  by  them,  as  being  the  same  as,  or  in  any  way 

!    eooneeted  with,  the  goods  or  business  of  the  plaintiffs. 

I  Ae  erideace  also  showed  that  the  defendant  John 
Tntoa'i  eons  had  entered  into  a  hond  fid«  partnership 

!    fith  their  father. 

There  wae  some  evidence  to  show  that  since  the  de- 
ffladaats  bad  adopted  the  name  of  **  John  Tnrton  ft 
Sons  "letters  intended  for  the  plaintiffs  had  been  deli- 
loed  to  tho  defendants,  and  that  the  similarity  of  the 
MMs  was  calculated  to  cause  mistakes  and  blunders. 
Vorth,  J.,    granted    the   injunction    the    plaintiffs 


The  defendants  appealed. 

Rigiy,  Q.a,  EveriUj  Q.C.,  and  Chadwyck  Hedley,  for 
fteippelUnts. 

Cosens-ffardy,  Q.G.,  MoulUm,  Q.O.,  and  J.  Gutter, 
iar  the  respondents. 

The  arguments  need  and  the  material  oases  relied  on 
in  fnUj  dealt  with  in  the  Judgments. 

Lord  Ebhbb,  M.R. — In  this  case  an  action  was 
Inaght  for  an  in j auction  against  the  defendants,  not 
iff  nriagsny  trade-mark  of  the  plaintiffs,  but  for  carry - 
iig  on  business  under  the  name  in  which  they  ha?e 
emied  on  businees  and  in  which  they  propose  to  carry 
«  boaiaeai,  and  to  which  they  claim  to  have  a  right 

The  plaintiffs  had  carried  on  business  under  the  firm 

vae  of  Thomas  Turton  ft  Sons.     That  business  had 

lien  earried  on  by  the  plaintiffs  and  tbeir  predecessors 

ivalong  series  of  years  at  the  same  manufactory,  and 

their  bn^ees  had  been  carried  on  in  such  an  excellent 

Mtter  that  the  name  of  Thomas  Turton  ft  Sons  had 

hwne  known  in  the  steel  or  iron  trade,  and  oarried 

lift  it  the  prestige  of  the  name,  as  signifying  that  if 

M  VBB  bought  from  them  it  would  be  of  the  excel- 

te^Qslity  that  had  always  been  maintained  by  the 

MMklory.    It  was  not  only  that  they  had  used  the 

^■e,  bnt  that  the  name  had  come  to  be  a  name  which 

'*mM  fjjt  a  preetige  to    goods  in  the  market.    As 

*|nde  the  defendants,  it  has  been  proved  John  Turton, 

^  father  ol  the  other  defendants,  first  of  all  set  up  in 

AiBae  town  a  business,  a  considerable  part  of  ^hich 

^  Hm  earae  kind  of  manufacture  of    steel  as  the 

I^HBtilb.    After  a  time  he  took  into  partnership  his  two 

■^  the  other  defendants.    He  had  first  of  all  oarried 

*hBBHBMin  bis  own  name  of  John  Turton,  and  when 

^M  his  aons  in  as  partners  he  took  aa  bis  business 

^oniHim  "John  Turton   ft  Sons."    Now,  it  is  not 

^JP^eertsinly  it  is  not  proved — against  him,  that  he 

^iWBg  in  the  way  of  his  trade  which  tended  to 

i^*^slher  mieaning  to  the  name  in  which  he  oarried 

l^hia^iBeas,  or  whioh  could  give  any  other  meaning 

"i^te  merely  the  fact  that  he  did  carry  on  business 

•d  via  it  partoeiahip  with  his  sons.     He  had  not 


done  anything  with  the  intent  or  for  the  purpose  of 
making  the  use  of  his  simple  name  look  as  if 
bis  name  were  the  name  of  the  plaintiffs.  In  some 
oases,  besides  using  the  name,  parties  have,  to  use 
what  I  think  is  a  happy  phrase  of  Gotten,  L.J.'s, 
"  garnished "  that  use— that  ie,  they  have  done  things 
besides  using  the  name,  in  order  that  the  use  of  that 
name  might  look  as  if  it  were  being  used  by  the  old 
firm.  There  is  nothing  of  that  kind  here.  The  defend- 
ants have  carried  on  a  business  a  great  part  of  which  is 
the  same  as  the  plaintifEe,  but  they  have  carried  it  on  in 
the  name  of  John. Turton  ft  Sons,  the  name  of  the 
principal  being  John  Turton,  and,  it  being  true  that  he 
has  taken  his  sons  in  as  partners ;  the  defendants  have 
done  nothing  but  that,  ^at  ia  all  the  defendants  pro- 
pose to  do,  and,  as  has  been  pointed  out  by  Mr.  Bigby, 
although  at  one  time  there  seems  to  have  been  an 
allegation  that  the  defendants  were  doing  something 
more  than  that,  in  order  to  make  people  believe  that  the 
manufactory  was  the  manufactory  of  the  plaintiffs,  that 
allegation  is  withdrawn,  and  therefore  it  is  dear  that 
there  is  no  charge  that  the  defendants  have  done  any- 
thhug  but  simply  used  it  as  their  busineas  name,  and 
simply  oarried  on  their  business  with  a  statement  that 
the  father  is  carrying  on  his  bnsiness  himself  as  John 
Turton  and  with  his  sons  as  partners,  which  io  the 
accurate  and  exact  truth. 

Therefore  the  first  question  of  law  in  this  case  is  this  : 
Supposing  that,  and  that  only,  is  done  by  the  defend- 
ants, but,  nevertheless,  some  people,  or,  if  you  please, 
many  people,  in  the  market  do  from  time  to  time  give 
orders  intending  them  for  the.  plain tifEs'  firm,  which,  on 
account  of  the  dmilarity  of  name,  go  to  the  defendants' 
firm,  are  the  plaintiffs  entitled  to  an  injunction  ?  If 
there  had  been  anything  more  than  the  mere  use  of  the 
name  by  the  defendants  in  the  way  I  have  stated,  that 
there  might  have  been  a  neoessity  for  an  injunction,  I 
think,  cannot  be  denied.  Here  are  two  firms :  Thomas 
Tnrton  ft  Sons  and  John  Turton  ft  Sons  ;  well,  careless 
people  may  not  notice  the  difference  of  Ohristian  name, 
and  may  look  more  to  the  name  of  "  Turton  ft  Sons," 
which  are  the  same  in  both.  That  might  be  so.  There* 
fore,  for  this  purpose,  I  assume  that  the  names  are 
soiOoiently  alike  to  cause  those  blunders  in  trade ;  but 
they  are  blunders  of  the  people  who  make  the  blunders. 
Has  the  defendant  John  Turton  done  anything  to  so  far 
cause  that  blunder,  even  though  he  did  not  intend  it, 
which  entitles  the  court  to  stop  him  from  doiog  what  he  is 
doing.  He  is  simply  stating  that  he  is  carrying  on 
business  with  his  two  sons  as  partners.  I  say  that  is 
the  accurate  and  exact  truth  of  what  he  is  doing.  I 
will  assume  for  the  moment  that  it  is  pointed  out  to  him 
that,  he  doing  that,  blunders  will  occur  in  the  buainesa, 
and  that  the  results  which  are  complained  of  will  hap- 
pen. Is  there  anything  dishonest— is  there  anything 
wrong  morally  in  any,  even  in  the  strictest  sense— in  a 
man  using  his  own  name,  or  stating  that  he  is  carrying 
on  business  exactly  as  he  is  carrying  it  on  f  Is  there 
anything  wrong  in  his  continuing  to  do  so  because 
people  mnke  blunders,  and  even,  if  you  please^  because 
they  make  probable  blunders  f  What  is  there  wrong  in 
what  he  is  doing  f 

Now  it  is  said  that  the  plaintiffs  have  a  trade  name 
and  a  property  in  tbeir  name.  I  doubt  about  property, 
though  they  have  this  right :  That  no  man  shall  wrong* 
fully  interfere  with  their  name.  But  they,  have  no  right 
to  say  that  a  man  may  not  rightly  uec  his  own  name. 
I  cannot  conceive  that  the  law  is  such.  If  the  law  were 
such,  the  law  would  be  most  extraordinary,  and,  to  my 
mind,  most  unjuat  to  prevent  a  man's  uaing  hie  own 
name.  And  I  must  say  this,  that  nil  the  arguments 
which  have  been  need  in  this  case  would  have  been 
rqaaily  applicable  if  there  had  been  nothing  about  sons, 
and  if  one  man  were  carrying  on  business  as  Thomas 
Turton   under   the   dxoumstanoes   in   whioh   Thomas 
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Tarton  &  Sons  woie  oarrjing  on  their  busineas,  and 
another  man  named  John  Tarton  were  to  oome  and 
oarry  on  bis  basiness  simply  in  his  own  name.  There- 
fore,  the  proposition  goes  to  this  length :  that  if  one 
man  is  in  business,  and  has  so  carried  on  his  business 
that  bis  name  has  become  a  value  in  the  market, 
another  man  must  not  use  his  own  name.  If  that  other 
man  comes  and  carries  on  business,  be  must  discard  bis 
own  name  and  take  a  false  name.  The  proposition 
seems  to  me  eo  monstrous  that  the  statement  of  it 
carries  its  own  refutation.  Therefore,  upon  principle,  I 
shoald  say  it  is  perfectly  dear  that  if  all  that  a  man 
does  is  to  carry  on  the  same  business,  and  to  state  how 
ho  is  carrying  it  on,  that  statement  being  the  simple 
truth,  and  he  does  nothing  more  with  regard  to  the 
respectire  names,  he  is  doing  no  wrong.  He  le  doing 
what  be  has  an  absolute  right  by  the  law  of  England  to 
do,  and  he  cannot  be  restrained  from  doing  that. 

Now  let  me  see  if  there  is  authority  for  what  I  am 
saying.  I  am  not  going  to  read  what  is  called  the 
epigrammatic  Judgment  of  Knight  Bruce,  LJ.,  in 
Burg€$a  ▼.  Burgeu,  3  De  G.  M.  ft  G.  896.  I  do  not 
thiok  that  a  truthful  proposition  is  a  bit  worse  because 
it  is  put  in  an  epigrammatic  form.  It  fixes  the  proposi- 
tion on  one's  memory ;  and  when  I  look  at  the  Judg- 
ment of  Knight  Bruce,  L.J.,  I  can  see  no  difference  in 
the  smsllest  respect  between  that  Judgment  and  the 
Judgment  of  Turner,  L.J.,  which  immediately  follows  it, 
except  in  the  form  of  expression.  But  as  something 
which  will  not  gife  rise  to  cavil  I  will  take  the  Judgment 
of  Turner,  L.  J,,  in  BurgesB  ▼.  Burgeat :  **  No  man  can 
ha?e  any  right  to  represent  his  goods  as  the  goods  of 
another  person,  but  in  applications  of  this  kind  it  must 
be  made  out  that  the  defendant  is  selling  bis  own  goods 
as  the  goods  of  another."  That,  he  says,  is  the  funda- 
mental proposition  *'  where  a  person  is  seUing  goods 
under  a  particular  name,  and  another  person,  not 
having  that  name"~that  is,  where  it  is  not  bis  real 
name — *Ms  using  it,  it  may  be  presumed  that  he  so  uses 
it  to  represent  the  goods  sold  by  himself  as  the  goods 
of  the  person  whose  name  he  uses.!'  It  looks  to  me 
rather  as  if  that  would  be  a  primd  faoie  case.  One 
name  is  stamped  with  peculiar  Talue  which  is  given  to 
it,  another  man  who  has  not  that  name  comes  and  takes 
that  name.  I  think  primd  facie  that  would  look  as  if 
be  were  doing  it  for  the  purpose  of  interfering,  and  for 
the  purpose  of  representing  his  goods  to  be  the  goods 
of  the  other.  '*  But  where  the  defendant  sells  goods 
under  his  own  name,  and  it  happens  that  the  plaintiff 
has  the  same  name,  it  does  not  follow  that  the  defendant 
is  selling  his  goods  as  the  goods  of  the  plaintiff."  That 
is  to  say,  if  only  those  two  facts  are  established,  that 
does  not  make  a  primd  facie  case.  The  first  does  make 
a  primd  faeit  case,  but  the  second  does  not.  Then 
Turner,  L.  J.,  goes  into  the  second  case.  He  does  not 
say  so,  but  the  next  sentence  is,  '*  It  ia  a  question  of 
sTldence  in  each  case."  The  first  is  a  primd  fade  case, 
but  it  may  be  answered  by  sTidenoe.  In  the  second 
case,  although  that  is  not  a  primd  facie  casci  there  may 
be  other  circumstances.  "It  is  a  question  of  evidence 
in  each  case  whether  there  is  false  representation  or 
not."  He  does  not  say  whether  there  is  *'  representa- 
tion" or  not,  but  "  false  representation."  That  is,  he 
goes  back  to  bis  fundamental  proposition :  No  man  can 
have  the  right  to  represent  his  goods  as  the  goods  of 
another  person.  Therefore,  if  a  man  uses  his  own 
name,  that  is  no  primd  fade  case,  but  if,  besides  using 
his  own  name,  he  does  other  things  so  as  to  produce 
other  drcumstanoes  which  show  that  he  is  intending  to 
represent,  and  is  in  point  of  fact  making  his  goods 
represent,  the  goods  of  anuther  person,  then  he  is  to  be 
prohibited,  but  not  otherwise. 

I  take  that  to  be  a  perfectly  correct  representation  of 
what  I  think  the  law  i^  and  I  think  that  when  you  look 
at  the  judgment  of  Lord  Blackburn  in  the  case  of  The  i 


^'Singer  "  Machine  Manufaduree  v.  Wihon,  26  W.  B.  664, 
8  App.  Oas.  376,  yon  will  see  that  he  really  oomes  to  the 
same  conclusion.  At  page  400  Lord  Blackburn  says, 
"  This  is  not  an  action  to  recover  damages  for  a  wrong 
already  committed,  but  an  application  for  an  injnnctfam 
to  prevent  the  continuance  of  a  wrong  which  has  been 
committed,  and  is  threatened  to  be  repeated,  and  I 
think  that  if  it  were  proved  that  if  the  course  pursued 
would  really  produce  the  effect  of  passing  off  the  de- 
fendant's goods  as  and  for  the  plaintiffs  "  he  is  speak- 
ing of  the  particular  case  in  which  a  man  had  taken  a 
name  not  his  own—"  the  injunction  should  be  granted 
(whateTer  might  be  the  case  as  to  the  account)  whether 
the  defendant  heretofore  meant  it  to  produce  that  effect 
or  not."  There  he  had  the  case  of  a  business  carried  on 
by  one  man  in  such  a  way  that  the  name  had  beoonie 
Taluable  to  him,  and  there  was  another  man  not  using 
bis  own  name,  but  taking  a  name  which  was  not  bis, 
but  closely  resembling  the  plaintiff's  name.  That  is  the 
first  case  mentioned  by  Turner,  L.J.  Lord  Blaekbara 
seems  to  me,  by  what  I  am  next  going  to  read,  to  s^y 
that  might  be  innocent  up  to  that  time  became  the 
defendant  might  not  know  and  might  not  intend  any 
interference.  If  a  plaintiff  were  asking  for  damsges 
for  what  was  past  be  would  have  to  prove  more  than 
the  fact  that  the  defendant  had  taken  the  name  and 
had  injured  the  plaintiff— the  plaintiff  would  have  to 
proTC  that  the  defendant  intended  it,  that  what  the 
defendant  was  doing  was  fraudulent  That  is  olesr. 
But  Lord  Bladibnm  says  if  the  defendant  had  not  that 
intent,  what  he  had  done,  although  injurious  to  the 
plaintiff  up  to  that  time,  might  be  innocent,  and  if  it 
were  innocent  the  law  cannot .  interfere.  But  Lord 
Blackburn  goes  on  to  say  that  under  those  circanutances 
the  plaintiff,  having  shown  the  facts  and  what  was 
done  before,  would  not  be  called  upon  to  prore  the 
fraud  in  order  to  get  an  injunction.  Why  P  Because 
after  the  matter  had  been  made  clear  to  the  defendant 
and  the  injury  he  bad  been  doing,  not  by  taking  his  own 
name  but  by  taking  another  name,  if  he  had  per- 
severed as  he  threatened  to  do  after  learning  that  what 
he  was  doing  produced  these  effects,  he  would,  unless 
in  Tory  exceptlonai  oases,  do  a  wrong.  Therefore  it 
seems  clear  to  me  that  you  cannot  grant  an  injunction 
on  the  ground  that  a  man  is  doing  an  innocent  or  pro- 
poses to  do  an  innocent  thing.  But  Lord  Blackbam 
says  an  injunction  must  be  granted  in  such  a  case  as 
that  although  the  damages  might  not  be  recoverable 
from  the  past,  because  if  the  defendant  went  on  as  he 
threatened  to  do  after  the  matter  is  pointed  out  to  bhn, 
he  would  be  doing  a  wrong  thing.  That  seems  to  me 
to  adopt  the  prindple  which  Turner,  L.J.,  laid  down. 
It  comes  to  this,  that  you  cannot  recover  damages 
against  a  man  if  he  has  only  done  that  which  he  baa  a 
perfect  right  to  do;  yon  cannot  recover  damages 
against  a  man  unless  he  baa  done  something  which  is  a 
wrong  against  the  plaintiiL  Ton  can  grant  an  injonc- 
tion  against  a  man  if  he  is  proposing  to  do,  and  insist- 
ing that  he  has  a  right  to  do,  that  which  if  he  does  it 
in  the  future  will  be  a  wrong  act  against  the  plaintiff* 
Therefore  it  is  not  neoessary  to  show  a  paat  wrong.  It 
is  suffldent  in  order  to  support  a  claim  for  an  IsJ  unc- 
tion that  a  man  is  proposing  to  do  that  which  will  be 
wrong  in  future.  But  if  aU  that  you  are  proposing  to 
do  in  the  future  is  simply  that  which  by  the  law  of  \ 
this  country  you  have  a  right  to  do,  no  injunction  can 

Therefore  if  you  take  the  case  before  us  and  try  it  by 
those  prindples,  the  defendants  have  done  no  wrong  in 
the  past  and  even  though  that  which  is  alleged  to  be  the 
result,  and  which  for  this  purpose  I  will  assume  to  be  the 
result,  follows,  and  will  take  place  in  the  future,  never- 
theless that  result  is  not  the  result  of  any  act  of  the  | 
defendants  which  can  be  said  to  be  a  wrong  act  even 
against  the  plftintifh    The  defendants  have  done  no- 
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ttiDg  but  otnry  on  basinew  and  atate  to  tihe  world  that 
tb^  mnj  on  that  bntineaa  in  the  exaet  acmmte  ipay  in 
whiBh  they  oany  it  on ;  John  Tnrton  has  done  nothing 
flwnthtn  to  carry  qn  bnsineea  nnder  this  statement, 
"lesifyon  my  business  as  the  father,  John  Tnrton, 
fttfa  my  tvo  sons  as  partners."  That  is  strictly  accurate 
and  he  hss  done  nothing  more.  And  I  desire  to  say 
tiiskifthenameof  tho  plaintifEs'  business  which  they 
hadesrried  on  had  been  Thomas  Torton  &  Oo.  and  that 
Bsnehsd  become  valnable,  and  if  the  defendants  had 
iM^  ^esnd  honestly  formed  a  company  themselTSS 
and  had  carried  on  business  merely  stating  that  their 
bfuiBes  was  earned  on  by  John  Turton  &  Oo.,  if  that 
wen  an  aocnrate  description  of  a  bonctfide  company  con- 
ititDted  by  themselTcs  the  same  result  would  have 
foUowed  if  they  had  done  nothing  more  than  that,  be- 
eioM  that  statement  also  would  be  only  simply  and 
petfeeOy  soourate. 

Therefore  on  these  grounds  I  think  that,  even  though 
tbedefradsnts  bad  done  damage  to  the  plaintiffs,  there 
voald  have  been  no  ground  for  an  injunction  against 
the  defendants. 

J  therefore  think  it  unnecessary  to  detormtne-- 
although  I  do  not  mean  to  determine  it  the  other  way— 
vhstthe  exact  result  of  tiie  e?idenoe  is  with  regard  to 
thebniinesB  of  the  plaintifEs. 

Ism  of  opinion  in  this  case,  both  on  principle  and 
aathoiity,  that  the  appeal  must  suoceed. 

As  to  the  esse  of  Hendri&a  ▼.  Montague^  80  W.  R. 
168)  17  Ob.  D.  636,  which  hati  been  cited  as  against  my- 
lit  sod  Gotten,  L.J.,  in  order,  I  suppose,  to  frighten  us 
hf  aeoiething  whioh  we  had  said  in  that  case,  I  can 
nljiaj,,  speaking  for  myself,  that  if  I  have  said  some- 
tUsg  in  a  former  case  not  necessary  to  the  decision  of 
the  eaw,  and  I  have  found  now  that  what  I  have  said 
VH  wrong,  I  should  nevertheless  go  home  with  a  quiet 
Bosd,  believing  that  when  the  point  came  to  be  material 
IMded  it  rightly,  although  when  it  was  immaterial  I 
M  Slid  something  wrong  about  it. 

OoiToir,  UJ. — ^This  case  is  one  of  considerable  import- 
ia«^  sad  I  think  the  judgment  that  has  been  given  by 
the  Master  of  the  Bolls  is  a  right  one.  It  would  lead  to 
■oit  aerious  consequences  if  people  having  acquired  a 
bHhieasioputotion  with  a  name  could  prevent  any  man 
^  the  esme  name  from  carrying  on  the  same  business. 
^  is  dear  and  simple. 

is  to  the  fkctB,  I  i«ree  with  what  was  steted  by  the 
Vaaterof  the  BoUa,  but  I  think  it  right  to  stoto  them 
■frin  shortly.  The  defendant  John  Turton,  the  father, 
M  euried  on  business  as  steel  roller  only  originaUy, 
tesftsrwards,  and  before  he  formed  the  present  part- 
^  be  carried  on  that  business  and  added  to  it  the 
Mas  of  steel  manufacturer,  and  a  year  ago  he  took 
^wnBB,  who  had  been  biou^t  up  in  the  business^  into 
pntMiilii|i^  Now  it  Is  not  for  one  moment  suggested 
^  ibsss  sons  had  not  a  substantial  interest  in  that 
P^iteasriup;  it  is  not  suggested  that  they  were  brought 
^^^iBply  tor  the  purpose  of  adding  their  names  to  the 
te  BssM  under  which  the  father  oatxied  on  business, 
yjtws  sasumed  that  they  were  fairly  and  honestly 
1"taB  in  the  bosteess.  Then  the  father  having 
^■B  his  two  sons  in  and  made  them  partners,  takes  the 
^of  John  Tnrton  &  Sons.  In  my  opinion  he  does 
">*bi  the  ordinary  way  of  expressing  to  the  mercantile 
**^1hs foot  that  his  twosons  were  taken  into  the  busi- 
|<"vith  him  in  order  to  introduce  them  and  to  put  them 
""tt  the  world  as  persons  who  were  interested  as  part- 
^  is  this  business.  Hb  sends  round  a  circular  to  all 
f' /"ftoiacrs,  indiidlng  the  present  plaintifEs,  an- 
^""■ng  that  fact  in  terms  to  which  no  objection  is 
*"^  «ttept  as  applies  to  the  use  of  the  name  John 
Isrtsa^SMi.. 

^^fPlvBtiaB  wore  a  company  who  had  been  carrying 

^*M"<isH  vfaiah  in  maay  reapacto  is  sioaikr  to  the  ^ 


bnsineas  carried  on  by  the  defendants,  nnder  the  name 
of  Thomas  Tnrton  &  Sons,  to  whioh  they  add  the  word 
Limited  wherever  they  express  their  name  In  vaakHis 
doonmente — ^invoices,  &o.  That  ia  their  name.  Ko 
bills  or  billheads  have  been  produced  by  the  respondents. 
I  assume — because  the  plaintiils  have  not  shown  any- 
thing to  the  contrary,  and  it  would  have  been  an  im- 
portant thing — ^that  there  is  nothing  in  the  plaintifEs' 
billheads  which  it  can  be  said  the  defendanto  are  imi- 
tating so  as  to  make  any  false  representotion  as  to  the 
name  of  the  firm  which  they  are  carrying  on.  There  is 
no  trade-mark — ^no  goods  of  the  plaintifEs  have  been 
produced  with  any  marks  upon  them  whioh  it  is  said  the 
defendanto  are  imitating  or  have  upon  their  goods. 

Therefore  it  simply  comes  to  this,  that  there  is  tha 
name  of  the  defendants,  taken  under  the  circumstances 
which  I  have  mentioned,  John  Turton  &  Sons.  North,  J., 
has  restrained  them  from  using  that  nafu^  in  the  busi- 
ness which  they  carry  on,  though  there  is  nothing  at  all 
to  represent  in  any  way  that  the  business  which  they 
are  carrying  on  as  John  Turton  ii  Sons  is  in  any  way 
connected  with  or  is  the  same  business  as  that  carried 
on  by  the  limited  company,  Thomas  Turton  &  Sons. 

We  had  laid  down  to  us  various  ingenious  proposi- 
tions by  Mr.  Monlton  whioh  I  will  not  discuss  seriaHnu 
What  is  the  principle  of  these  things  P  It  is  expressed 
in  what  was  said  by  Turner,  Ii.J.,  in  BurgeiB  v.  Burge$$p 
That  has  been  read  by  the  Master  of  the  Bolls,  and  I 
will  not  read  it  again.  But  the  principle  is  this— Ko 
man  must  pass  off  his  goods  as  the  goods  of  another. 
That  is  the  principle  upon  whioh  it  goes.  Of  course, 
that  may  be  done  unintentionally,  but  where  there  is  a 
manifest  and  natural  meaning  in  the  words  used  that 
the  goods  are  the  goods  of  somebody  else,  and  the  man 
who  uses  those  terms  uses,  not  bis  own  name,  but 
somebody  else's,  he  would  be  stopped  from  doing  so  as 
soon  as  he  is  aware  of  the  facto  whioh  make  the  primcl 
fade  intention  and  result  of  what  he  is  doing,  passing 
off  his  goods  as  the  goods  of  somebody  else.  It  was 
formerly  said  that  no  action  could  be  maintained  unices 
a  man  had  done  so  fraudulently  and  intentlonallyi  but 
when  he  finds  out* that  the  natural  and  primd  /ao(6 
meaning  and  the  construction  of  what  he  is  doing,  when 
the  facto  are  known,  is  to  represent  his  goods  to  be 
somebody  else's,  then  he  would  be  stopped,  even  though 
he  had  done  that  origlnaUy,  unintontionally,  and  inno- 
cently. 

I  may  say  here  that  the  cases  as  to  the  trade^raaxka 
which  were  a  great  deal  relied  upon  by  Mr.  Moulton  an 
very  different  from  the  ease  of  a  name,  because  a  trade- 
mark is  a  thing  which  is  assumed  and  Invented  by  a  man 
for  the  purpose  of  his  goods,  and  there  is  no  necessity 
for  anybody  else  putting  that  mark  upon  the  goods 
unless  the  mark  is  meant  to  identify  them  in  such  a  way 
as  to  represent  that  they  are  the  goods  of  somebody  else 
whose  goods  are  identified  in  the  same  way.  Of  course, 
if  a  DMu  takes  a  mark  for  his  goods,  the  same  as  that  of 
another  man,  if  he  has  not  done  it  intentionally,  it  is 
wrong  to  go  on  with  that  representation  on  his  goods 
when  primd  faeie  it  would  be  taken  to  mean,  not  that 
they  are  his,  but  those  of  some  other  well-knosn  saanu- 
lacturer.  But  here  tiiere  is  no  question  of  tsade-nark. 
As  I  said  before,  it  is  simply  a  question  of  name.  Here, 
in  my  opinion,  what  has  been  done  by  the  defendanto  is 
simply  in  the  ordinary  mercantile  way  to  indicate  to  the 
world  and  to  the  customers  of  his  firm  that  the  sons 
have  been  taken  into  the  business  and  are  canying  on 
the  business  with  their  father.  North,  J.,  said— and  I 
think  it  was  one  of  the  foundations  of  his  Judgmen^^ 
that  this  was  a  firm  name,  or  a  ttaxcy  name,  and  that 
was  argued  by  Mr.  Qionlton.  But  what  does  this  aigu* 
ment  come  to?  I  will  put  it  in  a  syllogistic  form. 
He  says,  some  part  of  firm  names  are  fancy  names, 
therefore  all  may  be  so,  therefore  all  are.  It  comes  to 
this :  that  aU  are  fancy  namea  becanse  some  art,  andtidl 
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may  be.  That  is  entirely  wrong.  It  is  very  trae  that  a 
firm  name  may  be  a  mere  fanoy  name  not  indicating  any 
members  of  the  firm,  bnt  only  indicating  that  the  firm 
oontinued  to  oarry  on  the  bneineas,  where  originally  the 
firm  name  was  a  mere  short  desoription  of  tboee  partners 
who  carried  on  the  firm.  Farther,  it  may  not  be  even 
any  description  at  all  of  the  partners  who  oarry  on  the 
business,  bnt  some  name  which  has  been  adopted  lor 
some  reason  or  other ;  then  it  can  perhaps  be  called  a 
fanoy  name.  Here,  if  I  am  right  in  the  conclasion  at 
which  I  hare  arrired  as  to  matters  of  faot,  that  without 
any  f raudnlent  intention,  but  merely  in  the  ordinary  mer- 
cantile way  of  indicating  the  faot  that  the  sons  are  part- 
ners, the  defendants  have  taken  the  name  that  they  ha^e 
taken,  it  would  be  wrong  to  hold  that  this  was  a  fanoy 
name,  or  anything  but  a  short  convenient  way  of  indicating 
that  the  sons  are  in  the  business,  and  have  been  taken 
in  as  partners.  That  once  established,  we  ought  not  to 
deal  with  it  on  the  footing  upon  which  North,  J.,  doalt 
with  it — that  it  was  a  fancy  name  assumed  by  the  defen- 
dants— ^but  it  is  a  mere  statement  in  ordinary  language, 
an  honest  statement  of  the  persons  who  oarry  on  the 
business,  and  it  must  be  dealt  with,  it  is  suggested,  in 
the  same  way  as  if  It  was  not  the  name  of  the  firm 
describing  those  members  who  make  up  the  firm,  but 
the  name  of  an  individual  carrying  on  business  in  his 
own  name.  In  my  opinion  the  court  cannot  stop  a  man 
from  carrying  on  hie  business  in  his  own  name,  although 
it  may  be  the  name  of  a  better  known  manufacturer, 
when  he  docs  nothing  at  all  in  any  way  to  try  and 
repreeent  that  he  is  that  better  known  and  successful 
manufacturer.  If  that  were  to  be  so,  there  would  be  at 
once  a  monopoly  obtained  in  the  use  of  names  by  any 
persons  who  by  carrying  on  business  in  one  name  got  a 
reputation ;  and  it  would  be  a  very  convenient  way  of 
enabling  traders  to  prevent  any  oompetition  with  them 
by  any  persons  who  had  the  same  name  in  the  same 
trade.  Of  course  necessarily,  in  my  opinion,  there 
must  be  some  confusion  when  a  person  who  has  the 
same  name  as  another  carries  on  the  same  business  in 
the  same  town  or  place,  because,  unless  people  are  care- 
ful to  see  that  it  is  Thomas  or  John  they  may  easily  go 
to  one,  when  probably  they  intend  to  go  to  the  other, 
and  the  Post-office  may  very  frequently  mi^e  mistakes, 
even  although  one  has  been  established  for  a  long  time, 
if  both  carry  on  business  together.  If  one  man  has 
been  established  a  year  before  the  other,  could  the 
court  properly  be  asked  successfully  to  prevent  another 
man  of  the  same  name  from  coming  into  the  town  and 
carrying  on  the  same  business  in  the  same  goods  simply 
because  the  Post-office  would  be  likely  to  make  mistakee 
and  deliver  letters  to  the  wrong  person  P  Of  course,  if 
anything  were  done  by  the  second  man  to  hold  out  or 
represent  that  his  shop  was  the  shop  of  the  other,  or 
that  he  was  connected  with  the  other  when  he  was  not, 
If  there  were  something  added  to  the  name  which  would 
enable  the  court  to  interfere  on  the  ground  that  he  was 
trying  to  represent  his  business  to  be  the  business  of  the 
other  man,  then  the  court  would  interfere  properly. 

QThen  it  was  said  that  the  authorities  are  in  favour  of 
the  plaintiffii  in  this  casci  and  various  cases  were  referred 
to.  Th^  are  well-known  oases  and  do  not  require, 
therefore,  any  consideration  for  the  purpose  of  support- 
ing that  view.  One  case  that  was  mentioned  was  the 
case  of  Oroft  v.  Day,  7  Beav.  84.  There  Oroft  was  the 
executor  of  Day,  who  had  owned  the  business  of  Day  & 
Martin.  The  defendant  was  a  man  of  the  nsme  of  Day. 
I  think  a  relation  of  the  last  Day.  He  was  restrained, 
not  from  carrying  on  business  in  the  uame  of  Day  & 
Martin,  but  from  representing  that  his  goods  were  goods 
manufactured  by  the  old  firm  of  Day  &  Martin.  What 
had  he  doneP  He  had  got  somebody  of  the  name  of 
Martin  who  was  no  connection  in  business  with  him  to 
agree  to  come  in  and  be  his  partner  so  as  to  get  the 
benefit  of  the  name  of  Day  k  Martin.    Getting  a  man 


who  is  not  interested  in  the  bnsiaefls  to  come  in  and  Join 
him  for  the  pnrpoae  of  saying  he  has  the  name  of  Day  ft 
Martin  would  be  very  strong  evidence  indeed  to  show 
that  he  was  trying  to  represent  his  goods  as  those  of  the 
old  firm  of  Day  ft  Martin,  to  which  the  ezeontors  had  a 
right.  When  we  come  to  the  judgment  of  Lord  Lang- 
dale  he  goes  through  the  instances  that  were  given  tor 
the  purpose  of  showing  that  the  defendant  had  mads 
those  representations.  There  was  such  a  similarity  in 
the  advertisements  of  the  defendant  as  to  show  an 
intention  on  his  part  to  pass  off  his  goods  as  the 
goods  of  another.  I  do  not  in  any  way  say  that 
fraud  is  necessary  to  induce  the  court  to  interfere. 
When  a  man  knows  that  the  natural  consequenoe 
of  what  he  is  doing  is  to  represent  his  goods  as  tiie 
goods  of  somebody  else,  then  it  is  wrong  on  his  part 
to  continue  that  act.  Mr.  Moulton  pressed  in  argument 
this :  that  the  court  ought  to  interfere  and  stop  any- 
thing which  may  be  injurious  to  another  person.  Yes, 
if  the  act  done  is  a  vrrong  one ;  but  whenever  a  man 
sets  up  in  business  in  a  town,  although  it  would  bs  in- 
terfering with,  and  to  a  certain  extent  injuring,  those 
who  were  carrying  on  business  before  under  the  same 
name,  in  my  opinion  it  would  be  a  wrongful  act  on  the 
part  of  the  court  on  those  gromnda  to  stop  that  man 
from  carrying  on  hia  business. 

Then  there  was  a  case  quoted  which  I  was  rather 
surprised  to   hear  cited;    that  was  the  case  of  STAe 
Merthafd  Banking  Oo.  of  London  y.  The  MorehoHU 
JoifU'Sioek    Bank,  26  W.   B.  847,    9    Oh.   D.   560. 
In  that  case  there  was  a  judgment  of  the  late  Master 
of  the  Bolls.     I  shall  refer  to  it  because  it  gave  a 
short,  and  therefore  not  complete  or  accurate,  state- 
ment of   Oro/t  V.  Day,     What    the    Master   of   tfas 
Rolls  said  was  this:    "As  the   law  originally  stood 
I  think  that  any  person  might  use  bis  own  name  for  the 
purpose  of  trade,    He  might  use  any  fanoy  name  for  the 
purpose  of  trade.    If  a  man's  name  was  Brown  or  Jones 
he  was  not  compelled  according  to  the  common  law  to 
oarry  on  trade  under  the  name  of  Brown  or  Jones.    He 
might  carry  it  on  under  any  fancy  name  he  choose,  and 
the  mere  faot  of  somebody  else  having  the  same  name 
and  carrying  on  trade  under  that  name  does  not  prevent 
another  person  from  doing  the  same.     If  John  Brown 
sells  coak,  another  John  Brown  may  sell  potatoes,"  and  I 
should  add  he  may  also  sell  coale.     '*  There  is  no  law 
that  I  know  of  to  prevent  his  selling  his  potatoes  under 
the  name  of  John  Brown,  and  the  first  John  Brown  could 
not  in  such  a  case  restrain  the  second  John  Brown  from 
carrying  on  trade  under  his  own  name."     Then  he  goes 
on  in  a  similar  way  to  show  that  where  there  is  the  mere 
faot  that  one  man  of  a  partioular  name  oarriea  on  a  par- 
ticular  budnese,  the  court  will  not  interfere  to  prevent  a 
man  who  honestly  does  it  from  carrying  on  under  the 
same  name  a  similar  trade  or  the  same  trade* 

Now  I  come  to  another  case  which  was  referred  to 
both  by  Mr.  Ooaens-Hardy  and  Mr.  Moulton-— ^Tencfrtfis 
V.  ifofttaj/tt— on  which  North,  J.,  founds  his  Judgment, 
and  founds  it,  I  think,  without  considering  what  was  the 
subject  the  learned  judges  were  dealing  with  in  their 
judgment  when  they  used  the  expression  on  which  he 
relies.  That,  I  say,  has  always  to  be  considered^  because 
judges  do  not  always  guard  themselves  carefully  when 
they  are  addressing  people  whom  they  suppose  to  have 
a  knowledge  of  the  law,  so  as  to  prevent  their  judg- 
ments being  applied  to  all  the  possible  oases  which 
might  arise  under  entirely  dissimilar  oiicniastaaces.  In 
Hwdriki  V.  Afowtagu  there  was  a  question  between  two 
companies.  One  was  called  the  Universal  life  Assurance 
Society— that  was  the  plaintiff  company — and  the  de« 
fendants  chose  to  call  themselves  the  Universe  Llfs 
Assurance  Association.  That  name  of  the  defendants 
was  in  no  way  a  statemeut  of  the  facts,  or  of  the  peiaooi 
who  were  going  to  carry  on  the  business.  It  waa  then 
really  a  Uaaj  name  which  they  adopted— a  luune  whioh 
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they  bad  mannfaotiiTed  themeeWes — and  the  oonrt 
thought  they  ought  not  to  be  allowed  to  do  that,  having 
legard  to  the  fact  that  there  was  a  then  existing  com- 
pany carrying  on  the  bnsineas  which  the  defendants 
proposed  to  carry  on  under  that  name — the  XJniferaal 
life  Aatorance  Society.  It  could  not  bnt  be  according 
to  the  ordinary  course  in  the  understanding  of  the  peo- 
ple who  had  to  deal  with  them,  a  representation  that 
the  business  carried  on  by  the  defendants  was  the  busi- 
ness, in  fact,  carried  on  by  the  plaintiffs.  Therefore  the 
court  stopped  that,  and  prevented  it  from  being  done. 
In  that  case,  also,  this  fact  was  not  immaterial,  that, 
although  it  waa  not  a  case  under  the  Gompanies  Act, 
they  were  governed  by  a  provision  there  that  no  name 
should  be  registered  like  a  name  already  registered.  In 
ay  opinion  that  case  cannot  in  any  way  be  relied  upon 
in  the  present  case. 

A  man  takes  a  fancy  name  not  to  express  real  facts, 
but  he  takea  a  name  which  for  some  reason  or  other  be 
ehoosea.     If  that  had  been  the  case  here  it  would  have 
been  a  different  thing.     In  my  opinion  it  would  be 
wrong  to  come  to  the  conclusion  here  that  there  was  any 
passing  off  of  the  goods  of  the  defendants  as  the  goods 
of  the  plaintilb.    It  must  be   a  question  of   fact,  as 
indicated  by  Turner,  L.J.,  in   the  caee  of  BurgeM  v. 
Bwgeu.    The  mere  fact  that  the  name  is  the  same  as 
that  of  another  person,  in  my  opinion,  will  not  justify 
the  court  in  assuming  that  they  are  passing  oil  their 
goods  as  the  goods  of  that  other  person.     It  may  lead  to 
the  conclusion  that  there  will  be  some  dii&oulty  occa- 
itoned  by  the  fact,  as  undoubtedly  there  will  be ;  but, 
in  my  opinion,  when  a  man  fairly  states  the  business 
which  is  carried  on  in  his  own  name  or  in  the  names  of 
htt  partners^  it  is  not  that  his  goods  may  be  passed  off 
as  the  goods  of  some  other  person ;  it  is  only  a  repre- 
sentation that  they  are  made  by  himselt 

In  my  opinion,  therefore,  this  Judgment  is  wrong,  and 
the  appeal  succeeds. 

Fbt,  IfcJ.— I  also  find  myself  unable  to  agree  with 
the  decision  of  the  learned  judge  who  first  tried  this 
case.  The  facta  of  the  case  seem  to  me  shortly  to 
snount  to  this,  that  the  defendants  have  made  a  state- 
aent  of  a  fact — namely,  that  John  Turton  and  his  sons 
sie  partnera.  They  made  that  statement  simply,  and 
without  any  rarnish  or  colour.  They  made  it  honestly, 
and  in  the  usual  manner  in  which  such  statements  are 
Bade  in  the  course  of  business.  Furthermore,  they 
Bade  it  vrithout  auy  misrepresentation,  either  fraudn- 
kat  or  innocent ;  and  they  made  it  equidly  without  any 
Asdgn  or  intention  to  injure  the  plaintiffs.  The  state* 
■cat  whieh  they  thus  made  was  one  which  they  had  a 
frimd  fade  right  to  make,  and  it  was  one  which  they 
vete  interested  in  making.  Those  are  the  facts  of  the 
caae  aoeording  to  my  apprehenaion  of  them. 

How  the  legal  question  which  emerges  is  this :  Is  the 

ptttng  forth  of  such  a  statement  by  the  defendants 

"  ihj  the  fact  that  it  will  be  misapprehended  by 

perKma,  and  that  the  plaintiffs  will,  by  reason  of 

aisappxehension,  suffer  loss.     In  my  opinion  that 

i  muat  decisively  be  answered  in  the  negative. 

It  appears  to  me  that  to  answer  it  in  any  other  way  is  to 

■tetfere  with  the   undoubted  right  of  her  Majesty's 

BibJeelB  to  nee  their  own  names  and  to  make  statements 

it  tsA  which  they  are  interested  in  making,  and  which 

^  commit  no  wrong  in  making.    If  we  were  to  hold 

ftai  a  eawae  of  action  arose  from  the  misapprehension 

tttteplaiBtifEs'  customers,  we  should  be  doing  this,  we 

AeiU  be  creating  a   cause    of    action    a^net    the 

teadinta  by  reason  of  the  carelessness  or  stupidity  of 

ihe|iiriatilKB'  customers.    Now  I  know  of  no  principle 

«f  Inr  Qc  equity  whieh  creates  such  a  cause  of  action  as 

fti*.    I  tevited  Mr.  Moulton  to  tell  me  whether  the 

inae  ef  letton  waa  equitable  or  legal.    He  said  ic  wan 

I  know  of  no  snob  equity  as  the  one  which  I 


have  just  stated.  We  muat  regard,  again,  the  results  of 
the  affirmative  of  the  proposition  I  have  stated.  It 
would  be  perpetually  to  interfere  with  the  legitlwats 
and  honest  use  by  a  man  of  his  own  name,  and  to 
interfere  with  it  in  a  manner  which  I  think  is  entirely 
novel  to  the  law  of  England. 

Now,  with  r^ard  to  the  authorities,  I  shall  say  very 
little,  it  appears  to  me  that  the  plaintiff's  contention  is 
diametrically  opposed  to  the  well-known  case  of 
Burgea$  v.  BurgeM*  It  can  stand  neither  with  the 
judgment  of  Knight^Bruoe,  L.J.,nor  with  the  judgment 
of  Turner,  L.J.,  and  further,  I  am  of  opinion  that  the 
cases  which  have  been  cited  in  support  of  the  proposition 
are  not  relevant.  The  assumption  and  use  of  a  trade- 
mark ia  not  the  statement  of  an  existing  fact.  And 
again,  the  creation  and  assumption  of  a  fancy  title  for 
a  new  company  is  not  the  stating  of  a  fact,  and  it  may 
well  be,  especially  having  regard  to  the  section  of  the 
Companies*  Act  which  prohibits  the  registration  of 
companies  with  similar  names,  that  the  court  may  inter- 
fere to  prevent  promoters  of  a  company  assuming  a  name 
which  is  sure  to  result  in  deception.  I  think,  there- 
fore, that  there  is  no  authority  in  favour  of  the  plaintiffs 
contention,  and  there  is  distinct  authority  against  it.  I 
think,  therefore,  that  on  the  question  of  law  which  has 
been  raised  and  discussed  the  plaintiils  are  plainly 
wrong. 

But  to  my  mind  they  are  scarcely,  if  at  all,  less 
wrong  in  point  of  fact,  because,  to  my  mind  at  any  rate, 
it  has  not  been  proved  in  the  way  in  which  it  ought  to 
be  proved  to  justify  the  granting  of  such  an  injunction, 
that  in  the  present  case  the  use  by  the  defendants  of 
their  firm  name  will  be  so  misapprehended  by  any  con- 
siderable number  of  persons  as  to  result  in  any  sub- 
stantial or  coosiderable  loss,  or  any  loss  by  the  plaintiffs 
which  ought  to  be  regarded  at  all  by  the  court. 

The  evidence,  to  my  mind,  is  of  the  most  unsatisfactory 
description,  a  large  number  of  gentlemen,  no  doubt  of 
eminence  and  high  position  in  their  trades,  come  forward 
and  swear  one  aa  much  like  the  other  as  is  conceivable. 
There  are  slight  variations  no  doubt,  in  the  affidavits, 
but  substantially  they  come  and  swear  the  aame  words. 
I  think  the  case  ought  to  have  been  approached  with 
totaUy  different  evidence  if  we  were  to  find  the  point  of 
fact  in  favour  of  the  plaintiffs.  We  should  have  been 
shown  to  what  extent  the  two  trades  were  identical. 
We  should  have  been  shown  in  what  way  the  deception 
would  operate.  We  have  to  bear  in  mind  in  this  oaao 
that  it  is  not  a  new  ilrm  which  has  started  into 
existence.  We  have  not  to  measure  the  use  of  the  wdrd 
'*  Turton  '*  but  we  have  only  to  measure  the  effect  of  the 
change  from  **  Turton  ft  Go."  to  **  Turton  &  Sons." 
Much  of  the  evidence  goes  to  show  that  the  confusion 
arises  from  the  name  of  "  Turton,"  because  sometimes 
one  and  sometimes  the  other  waa  addressed  as  '*  Turton 
&  Co." 

And,  further  than  that,  it  is  in  evidence  that  thejf 
have  distinct  trade-marks.  To  what  extent  are  thoae 
trade-marks  used  in  the  orders  which  are  given  P  I 
have  no  doubt  they  are  extensively  used.  To  what  ex« 
tent  is  it  conceivable  that  the  engineers  who  know  all 
about  the  different  firms  will  either  ultimately  be 
deluded  or  for  any  length  of  time  be  deluded  by  the 
likeness  of  the  two  names. 

I  think,  therefore,  that  the  case  breaks  down  entirely 
upon  the  evidence,  and  I  repeat  thai  if  the  plaintiffs 
desired  to  maintain  their  case  they  should  have  pro- 
duced a  very  different  kind  of  evidence  from  that  which 
they  have  produced.  They  have  endeavoured  rather  to 
support  this  case  by  a  large  body  of  compurgators  than 
by  evidence  revelant  to  the  issue  which  was  to  be 
decided.  I  think,  therefore,  that  the  appeal  should  be 
allowed,  and  the  action  dismissed,  with  costs. 

Evttm^  Q.C— I  ask  that  the  costs  should  be  on  the 
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BsAOKLET  V.  Ybstbt  OP  St.  Mabt,  Battbbsba. 


OouBT  OP  Appeal. 


higher  BoaleP  My  friends  penaaded  the  learned  Judge 
below  that  the  case  was  of  the  greatest  importanoe,  and 
that  tbe  costs  should  be  on  the  higher  scale,  and  he  gAve 
them.  Therefore  I  ask  that  your  lordships  will  do  the 
same. 

Frt,  L.J.— Mr.   Hardy    will  hardly    resist    that,  I 
think. 

Solicitors  for  the  plaintifPf,  Johnaon,    Weatherall^  A 
Bturt^  for  Burdtkin  <£  Co.,  Sheffteld. 

Solicitors  for  the  defendants,  PaUiMn^  W4gg,  A  King^ 
for  Broomhead  A  Oo„  Sheffield. 


From  Q.  B.  Di?.  May  2;  Aug.  8,  1889. 

[and  Q.  B.  Di?.] 

Bkacklkt  v.  Vbstbt  of  St.  Mabt,  Battebhea.  (a.) 

MetropoUa — Regidaiion  of  iWftU — Hand-^harrow  placed 
in  itreO^Power  of  vegtry  to  seize  and  detain-^bl  Gto. 
3,  e.  oxDtse.,  $.  65  {heal  and  pertonaX), 

The  local  authority ^  having  tht  eonfrol  of  the  itreeU 
and  puhlie  places  in  the  mekvpoiie,  has  powety  under 
eeetion  65  of  67  Geo.  3,  c.  moix.,  after  giving  due  notice, 
to  eeize  and  detain  the  articles  therein  enumerated  which 
are  placed  hy  any  person  in  any  siree$  or  public  place 
within  the  district  of  the  local  authority,  even  thtmgh  the 
person  so  offtnding  may  not  have  been  convicted  of  the 
offence  before  a  magistrate^ 

Action  to  reooTer  damages  for  the  alleged  wrongful 
seisure  and  detention  by  the  defendants  of  a  hand-barrow 
belonging  to  the  plaintifT,  with  certain  articles  thereon. 

Tbe  defence  was  that  tbe  defendants  were  Justified  in 
the  seizure  and  detention  under  57  Geo.  8,  c.  xzix.,  s. 
65  (local  and  personal). 

The  plaintifl  sent  out  a  hand-barrow  with  certain  goods 
thereon  for  tbe  purposes  of  sale  into  one  of  the  public 
streets  within  the  defendants'  district,  and  the  barrow 
remained  in  tbe  street  in  charge  of  one  of  the  plaintilTs 
serTants.  Tbe  streetkeeper  employed  by  the  defendants 
serred  a  written  notice  upon  the  plaintiff's  serfant  that 
if  he  did  not  remove  the  barrow  from  tbe  street,  or  if 
be  placed  it  there  again,  the  barrow  would  be  seiaed  and 
removed  to  the  parish  yard,  to  be  there  dealt  with  in 
accordance  with  the  statute.  After  service  of  the  above 
notice  the  plaintifF  again  placed  his  barrow  in  tbe 
street  in  charge  of  one  of  his  servants,  and  the  barrow 
and  goods  thereon  were  accordingly  seiaed  by  the  street- 
keeper,  and  upon  the  plaintiff  demanding  them  back 
the  defendants  refused  to  deliver  them  up  until  their 
charges  were  paid. 

Tbe  plaintifl  thereupon  brought  this  action,  contend- 
ing that  section  65  of  the  statute  only  gave  power  to 
seiae  and  detain  after  conviction  of  the  offender  before  a 
magistrate.  In  the  present  case  the  plaintiff  had  not 
been  charged  or  convicted  of  the  offence  before  a  magis- 
trate. 

The  action  was  tried  by  Charles,  J.,  without  a  Jury. 

May  S.— LttfiOsy  i9m«f A,  Q.a,  and  Tindal  Atkinson, 
for  the  plaintiiE. 

Ohannell,  Q.C,  and  J,  C.  Earle,  for  the  defendants. 

0HABX.B8,  J.— In  this  case  the  plaintifl  seeks  to  recover 
from  the  defendants  a  sum  which  it  is  agreed  between 
the  parties  is  to  be  £15  as  compenatlon  lor  the 
seizure  by  tbe  defendants  of  a  hand-barrow  belong- 
ing to  the  plaintiff,  while  the  barrow  waa  upon  tbe 
evening  of  July  14  in  one  of  the  public  streets  over 
which  the  defendants  exercise  supervision  and  control. 
The  defendants  justify  the  aeiiore  of  the  barrow  under 

(a.)  Beported  by  W.  F.  Baurt,  Esq.,  Barristei.at.Law. 


section  65  of  57  G-eo.  3,  c.  zxix.,  and  the  question  I 
have  to  decide  is  this,  whether  that  section  authcriaes 
the  defendants  to  seize  any  hand-barrow  in  the  streets 
within  their  Jurisdiction  after  having  given  the  owner 
of  the  hand-barrow  notice  to  remove  it  from  the  street 
In  this  case,  upon  three  occasions,  notice  had  been  given 
to  servants  of  the  plaintiff  that  he  must  not  keep  his 
hand-barrow  in  the  street,  and  in  particular  a  written 
notice  was  given  on  the  14th  of  July  to  one  Tyler,  who 
then  had   the  hand-barrow  under  his   control,  to  this 
effect : — "  Unless  you  do  immediately  remove  and  keep 
removed  all  goods,  stalls,  barrows,  and  any  other  matter 
or  thing  as  hereunto  required,  or  if,  having  removed  the 
same,  you  shall  at  any  time  hereafter  replace,  or  cause 
to  be  replaced,  any  of  them  or  any  other  goods,  stalls, 
barrows,  matters,  or  things  in  or  over  any  part  of  the 
said  carriage  or  footway,  I  shall  seisse  and  remove  such 
goods,  stalls,  barrows,  or  any  other  matter  or  thing  to 
the  perish  yard,  to  be  there  dealt  with  in  accordance 
with  the  statute    in   that   case  made  and  provided." 
That  is  signed  by  the  streetkeeper  to   the    defendant 
Testry.    The  contention  on  the  part  of  the  plaintiff  is 
that  this  power  of  seizure  is  ancillary  to  the  power 
which  the  section  gives  to  the  vestry  to  bring  a  person 
who  disobeys  a  notice  of  that  kind  before  a  justice  with 
a  view  to  his  being  convicted  of  the  offence.     I  do  not 
say  that  there  are  not  words   in  the  section   which 
warrant  such  a  construction  of  it,  beoauae  the  section 
provides,  in  the  first  part  of  it,  that  if  a  person  disobeys 
a  notioe  of  the  description  I  have  Just  read,  it  shall  and 
may  be  lawful  for  any  Justice  of  tbe  peace,  on  com- 
plaint being  made  to  him,  to  issue  a  summons  requiring 
a  person  accused  of  such  an  offence  to  appear  before 
him.    It  is  then  provided  that  if  it  be  found  that  such 
person  has  kept  his  barrow  in  the  street  in  defiance  of 
the  notice  of  the  vestry,  the  Justices  can  inflict  a  fine  of 
40s.  for  the  first  offence,  and  for  the  second  and  every 
subeequent  offence  a  sum  not  exceeding  £5.   Then  there 
follows  this  clause  :—*' And  also,  not  only  shall  such 
penalties    become   payable   and  be  recovered,   but  it 
shall  and  may  be  lawful  to  and  for  any  person  or  persons 
appointed,  or  to  be  appointed,  by  the  said  commissioners, 
or  trustees,  or  other  persons  as  aforesaid  for  that  pur- 
pose, without  any  warrant  or  other  authority  than  this 
Act,  to  seize  any    such  stall,  board,     •     .    .    hand- 
barrow,"  fto.,  and  any  material  upon  it.     I  own  that  I 
feel  the  force  of  what  haa  been  contended  on  the  part  of 
the  plaintiff,  that  if  that  does  give  an  out  and  out  power 
of  seizure,  it  has  this  effect,  that  before  any  Judicial  hi- 
vestigation  has  been  made  as  to  whether  or  not  tbe 
owner  of  the  barrow  has  been  guilty  of  any  offence 
pointed  out  by  the  Act  the  vestry  may  actually  seize  a 
barrow  in  the  street.    I  think,  however,  that  the  words 
of  the  statute  are  too  strong.    I  should   like  to  have 
been  able  to  take  another  view  of  the  section,  but  I  can- 
not  help   feeling  that  this  is  in    terms  an  absolute 
statutory  authority  to  seize  the  hand-barrow  of  a  person 
who  disobeys  such  a  notice  as  was  served  in  this  case. 
On  looking  further  into  the  section,  my  view  of  tbe 
statute  is  much  strengthened  by   the  directions  as  to 
what  is  to  be  done  in  case  the  goods  seized  are  of  a 
perishable  nature. 

The  section  goes  on  to  provide  :— "  And  in  case  any 
of  the  wares,  goods,  and  merchandises  so  seized  shall  be 
perishable,  or  shall  be  articles  of  food,  then  the  same 
shall  be  immediately  forfeited,  and  such  person  or  per- 
sons who  shall  seize  the  same  shall  deliver  the  same,  or 
cause  the  same  to  be  delivered,  to  the  churchwardens  or 
overseers  of  the  poor,  or  to  some  of  them,  or  to  the 
master  of  any  workhouse  situate  in  the  said  pvocbisl 
or  other  district,  or  of  the  parish  whereunto  such  district 
shaU  belong."  That  clause  indicates  to  me  that  the 
power  to  seize  is  not  simply  a  power  to  seize  in  order  u> 
enforce  a  penalty  that  has  been  already  imposed,  but  is 
'\  a  power  to  aeize  in  order  to  remove  obatniotiins  fiov  ^^ 
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itMot.  There  k  nothing  in  the  preamble  of  the  vtatate 
that  helps  me  very  maoh,  but  without  the  preamble  it  is 
obfioos  that»  from  the  terms  of  section  65,  the  objeot  of 
this  portion  of  the  seotion  of  the  statute  is  to  keep  the 
streets  clear ;  and*  having  regard  to  the  fact  that  the 
power  to  seise  is  imaediatelj  followed  by  an  enaotment 
that  if  the  goods  aeizea  are  perishable  they  are  to  be 
instantly  sold,  it  seems  to  be  that  it  would  be  wrong  to 
construe  the  daose  as  contended  for  by  the  plaintifE— 
namely,  that  it  confers  simply  a  power  to  seise  in  order 
to  enforoe  payment  of  a  penalty  which  has  already  been 
imposed. 

Tbeo  there  are  words  in  the  latter  part  of  the  section 
wbioh  are  relied  upon  by  the  plaintiff,  and  to  which  I 
mutt  refer.  The  section  proceeds  to  provide  for  what  is 
to  be  done  with  the  goods  if  they  are  not  perishable.  If 
the/  are  not  perishable  they  are  to  be  removed  to  some 
place  named  for  the  reception  of  them,  and  notice  of 
that  place  is  to  be  given  to  the  owner  of  the  gooda, 
"  and  the  same  shall  be  there  kept  and  detained  until  such 
owner,  driver,  or  other  person  interested  therein  as 
aforesaid  shall  cause  to  be  paid  the  said  penalty,  together 
with  the  charges  for  taking  or  removing  the  same  and 
of  keeping  such  horse  or  horses,  asses  or  mules,  if  any." 
How,  it  is  said  that  that  indicates  dearly  that  the  seizure 
if  not  to  take  place  until  the  penalty  is  imposed,  other- 
wise what  would  be  the  sense  of  sayiog  that  the  goods 
are  to  be  detained  until  the  said  peualty,  together  with 
the  charges,  shall  be  paid  P  It  seems  to  me  that  the  true 
answer  to  that  is,  that  the  enactment  with  reference  to 
the  disposition  of  the  goods  must  be  read  in  connection 
with  what  has  been  done  before  the  goods  are  seized, 
and  that  these  words  must  mean  that  the  goods  are  to 
be  detained  until  the  owner  shall  cause  to  be  paid  the 
penalty  and  the  charges  if  the  vestry  have  thought  fit 
to  proceed  to  the  enforcement  of  the  penalty,  or,  if  not, 
until  the  charges  of  taking  or  removing  the  goods  have 
been  paid.  In  other  words,  that,  the  power  to  seize 
being  unlimited,  the  goods  are  to  be  detained,  if  the 
vestry  do  not  think  fit  to  proceed  before  the  magistrate, 
until  the  charges  are  paid,  and,  if  they  have  thought  fit 
to  proceed  before  the  magistrate,  until  the  penalty  as 
wdl  as  the  charges  have  been  paid.  Then  the  section 
proceeds  to  use  other  language,  which  at  flret  sight  un- 
doubtedly supporto  the  view  of  the  plaintiff,  for  it 
directs  in  its  dosing  words  that  ''the  overplus  of  the 
money  arising  by  such  sale  shall  be  returned  to  the 
owner  or  owners  thereof  if  he  or  they  shall  have  given 
such  notice  as  aforesaid,  after  deducting  the  said  penaliy 
sod  sooh  costs,  charges,  and  expenses "  as  have  been 
inoQired.  There,  again,  I  think  that  must  mean,  after 
deducting  in  the  one  case  the  penalty,  with  the  costs 
and  charges,  and  in  the  other  case  the  costs  and  charges 
only.  That  is  the  condusion  I  have  come  to  in  this 
esse.  It  is,  no  doubt,  a  strong  thing  that  the  vestry 
should  have  power  to  seize  before  any  judicial  investiga- 
tion has  taken  place,  but  the  language  of  the  Act  seems 
to  me  to  give  that  power,  and  in  doing  so  the  Legisla- 
ture have  giTcn  them  credit  for  not  exercising  it  im- 
properly. The  defendants,  therefore^  are  entitled  to 
judgment 

Jwd§m€Hifor  the  ^frnukMU, 

The  plaintlfl  appealed. 

An^  8.«-Tbe  aame  ooansd  appeared  as  before. 

Losd  BnuB,  H.B.*— The  only  judgment  that  we  need 
pie  hi  this  case  is  to  sey  that  we  entirdy  agree ^with 
the  JadgsMSt  «f  Oharias,  J.,  and  with  the  reasons  ^iven 

haaoMf  and  Bowur,  L. JJ*,  ooncuxred. 

Sdktorforthe  plaintiff,^.  J.  PerJc9. 
8QUeitaifoKthodefeiidaQts»  W.  W.  Twng. 


From  Q.  B.  Div.  June  27 ;  July  13,  1889. 

BlSCX  0.  FlRBODB.    (a.) 

HuBhand^Wi/e^LiabiUty  of  huiband  /or  wi/e^i  ante" 
nuptial  debt -^Judgment  aga%n$t  Mparate  ttlaU  of 
wife— Married  Women'a  Property  Act,  1882  (45  &  46 
Viet.  e.  75),  b$,  18,  14,  l6^8tatvU  of  Limitatiom. 

The  plaintiff  having  recovered  judgment  agaimt  a 
married  tooman  for  a  debt  incurred  by  her  before  her 
marriage,  and  euch  judgment  being  unBatisfltd  becauee 
»he  had  no  separate  estate,  sued  her  htUband,  who  had 
received  property  from  his  wife,  for  the  amoant  of  the 
debt. 

Held,  that  the  action  woe  not  barred  by  the  prior 
judgment  against  the  wife, 

A  husband  who  is  sued  for  the  ante^nuptial  debts  of 
hie  wife  is  entitled  to  the  benefit  of  the  Statute  of  Limi^ 
tations  from  the  time  when  such  debte  first  cucrued 
against  ker» 

Appeal  from  the  decision  of  Grantham,  J. 

The  action  was  brought  by  a  solicitor  for  work  done 
for  the  defendant's  wife  previous  to  bis  marriage  with 
her.  The  defendant  pleaded  a  prior  judgment  for  the 
same  debt  subsequent  to  the  marriage  against  the 
separate  estate  of  his  wife,  and  relied,  as  to  part  of  the 
debt,  on  the  Statute  of  Limitations. 

It  appeared  that  the  whole  of  the  work  was  done  by 
the  pUintifi  for  the  wife  within  six  years  before  her 
marriage  with  the  defendant.  The  judgment  against 
her  was  wholly  unsatisfied,  she  having  no  separate 
estate,  but  the  defendant  admitted  that  he  had  reodved 
from  bis  wife  assets  more  than  auffloient  to  satisfy  tiie 
plaintiff's  debt. 

G-rantbaoi,  J.,  on  the  authority  of.  King  ▼.  floors,  18 
M.  &  W.  494,  gave  judgment  foi  the  defendant,  and  the 
plaintiff  appealed. 

Henn  Collins^  Q.(7.,  and  Clare,  for  the  appdlant— 
The  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  o.  75)  creates  two  separate  liabilities  for  the  ante- 
nuptial debts  of  the  wife.  The  wife  is  liable  by  section 
13  to  the  extent  of  her  separate  property ;  the  husband, 
by  section  14,  is  liable  to  the  extent  of  dl  property 
which  he  has  acquired  through  or  from  his  wife.  The 
husband  and  wife  are  not,  therefore,  joint  contractors, 
and  judgment  against  the  one  cannot  be  a  bar  to  an 
aotlon  against  "* the  other.  The  judgment  against  the 
wife  was  a  judgment  agdnat  property,  and  not  agdnst 
the  person.  [They  cited  Axford  v.  Reid,  37  W.  B. 
291,  22  Q.  B.  D.  548 ;  Beott  ▼.  Morley,  36  W.  B.  67, 
20  Q.  B.  D.  120 ;  Drayeott  t.  Harrison^  34  W.  B. 
546,  17  Q.  B.  D.  147;  King  v.  ffoare;  Kendall  v, 
HamiUon.  28  W.  B.  97,  4  App.  Oas.  604 ;  and  SaUeU 
V.  Hastings,  35  W.  B.  135,  35  Oh.  D.  94.]  Tha  hus- 
band's liability  commenced  with  his  marriage.,  so  the 
Statute  of  Limitations  only  begins  to  run  from  then. 
The  plaintiff's  employment  was  a  oontinuoos  employ- 
ment, and  the  Statute  of  Limitations  does  not  apply 
if  any  part  of  their  debt  accrued  within  the  dx  years* 

Bighorn,  Q.O.,  and  Oarver^  for  the  respondent. — 
Judgment  was  recovered  against  the  defendant's  wife 
for  the  whole  amount  of  the  debt.  That  therefore 
satisfied  the  debt,  and  no  further  action  can  be  brought 
for  it.  The  only  liability  of  the  husband  is  a  joint 
liability  with  hU  wife  :  Married  Women's  Property  Act, 
1882,  s.  15.  There  is  no  power  to  sue  the  husband 
done,  and  section  14  only  refers  to  his  being  sued 
jointly  with  his  wife.  Judgment  agdnst  one  of  two 
persons  jointly  liable  is  an  answer  to  any  action  against 
the  other :  King  t.  Soart.     The  husband  would  be 

able  to  have  his  wife  joined  as  a  co-defendant  if  he  was 

■       II    ■  I  ■  -  I.  ■  I .  ■    .  -  ■  ■  ■  ^ 

(a.)  Beported  by  A.  P.  PnaoayAA  Esbp,  Esq.,  Barrister* 
at-Law. 
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sned  alone :  Kendall  t.  HamiUon,  Ae  to  the  Statute  of 
Limitations,  the  hnaband  may  avail  himself  of  anj 
defence  open  to  the  wife.  The  statnte  begtin  to  ran  in 
her  fa?onr  from  the  moment  the  debt  aocmed. 


Bmn  ChUinSt  Q.C,  replied. 


Cur.  €tdv.  fmli. 


Joly  18. — The  jadgment  of  the  oonrt  was  read  by 

Lekdlbt,  L.J,— The  plain  tilt  ie  a  •olidtor,  and  he 
snes  for  payment  of  a  bill  of  costs  incnrred  by  the 
defendant's  wife  before  her  marriage.  About  one-half 
of  the  bill  is  for  work  done  more  than  six  years  before 
the  commeneement  of  the  action,  the  other  half  is  for 
work  done  since ;  and  all  the  work  was  done  within  six 
years  before  the  defendant's  marriage. 

After  the  marriage  the  plaintiff  sued  the  wife  and 
obtained  judgment  against  her  for  the  full  amount  of 
the  billy  but  payable  out  of  her  separate  estate.  She 
has  none,  and  the  Judgment  is  wholly  unsatisfied.  The 
defendant  was  not  made  a  party  to  these  proceedings. 

Two  defences  are  relied  upon — lim,,  first,  the  judg- 
ment reoovered  against  the  wife  is  said  to  be  a  defence 
to  the  whole  action;  second,  the  Statute  of  Limitations 
is  pleaded  to  so  much  of  the  plaintifTs  claim  as  became 
due  more  than  six  years  before  the  writ  was  issued. 
Both  these  defences  require  attention. 

The  Married  Women's  Property  Act  has  materially 
altered  the  position  of  husbands  and  wives  towards  the 
ereditors  of  wives.  The  rights  of  creditors  of  women 
who  marry  before  they  have  paid  their  debts  are  totally 
different  from  what  they  were  at  common  law.  At 
common  law  a  husband  was  liable  for  such  debts  to  the 
whole  extent  of  his  property,  whether  he  knew  of  their 
existence  or  not,  and  whether  he  obtained  any  property 
from  his  wife  or  none.  But  he  could  not  be  sued  alone 
for  such  debts  if  his  wife  was  alive  ;  and  he  could  not 
be  sued  at  all  for  them  after  his  wife's  death :  Oo.  Lit. 
851b,  Com.  Dig.  Baron  &  Feme,  1  and  2c.  Nor  was  a 
promise  by  him  to  pay  such  debts  of  any  avail  if  the 
only  consideration  for  the  promise  was  his  pre-existing 
liability  to  pay  them :  MUcMnaon  v.  Bewion,  7  T.  B. 
348,  where  such  a  promise  was  averred.  Nor  would  a 
court  of  equity  assist  his  wife's  creditors  against  him 
even  if  he  had  acquired  property  through  her :  Heard 
V.  Stanford,  2  £q.  Oas.  Abr.  184,  pt.  5.  If  he  and  she 
were  both  sued,  and  judgment  was  recovered  against 
both,  such  Judgment  could  be  enforced  against  the 
survivor.  If  Judgment  was  recovered  against  her  before 
her  marriage,  set.  /a.  lay  against  him  and  her  after 
marriage,  and  if  Judgment  was  obtained  against  them 
both  on  such  sci.  /a.,  and  then  she  died,  such  judgment 
bound  him :  Obrian  v.  Aam,  8  Mod.  186,  cited  in  1  Salk. 
116.  But  a  Judgment  against  her  alone  did  not  affect 
him  after  her  death,  except,  of  course,  in  his  character 
of  administrator. 

The  Married  Women's  Property  Act,  1882  (45  &  46 
Yiot.  c.  75),  has  entirely  altered  the  law  as  regards  the 
liabilities  of  husbands  for  their  wives'  ante-nuptial  debts. 
(1)  He  can  now  be  sued  without  her,  and  whether  she 
be  alive  or  dead  (see  section  14,  and  the  expression  in 
section  15,  **  if  in  any  action  brought  against  the  hus- 
band alone ").  (2)  He  can  be  sued  with  her  under 
section  15  if  the  plaintiff  seeks  to  establish  his  claim 
wholly  or  in  part  against  both  husband  and  wife ;  but 
in  this  case  the  Judgments  may  be  separate,  although 
to  the  extent  to  which  they  are  both  liable  the  Judgment 
may  be  "a  joint  judgment  against  the  husband  per- 
sonally and  against  tiie  wife  as  to  her  separate  pro- 
perty." What  the  word  "  Joint "  means  in  this  sentence 
is  not  dear.  Having  regard  to  sections  18  and  14,  it 
would  be  Btnmge  if,  on  the  death  of  husband  or  wife,  the 
■urvlfor  should  alone  be  liable  if  Judgment  against 
them  both  were  obtained  under  section  15.  (8)  The 
huabaad'i  liability  la  no  longw  onlimitedi  as  at  common 


law;  it  is  limited  to  the  value  of  his  wife's  property 
which  he  may  have  acquired  (aeotion  14).  (4)  As  be- 
tween him  and  her  he  is  entitled  to  be  indemnified  out  of 
her  separate  property  (section  18j. 

The  husband's  liability  since  the  Married  Women's 
Property  Act  is,  as  it  was  before,  a  liability  in  respeot 
of  his  wife's  contracts  and  torts,  and  not  a  liability  in 
respect  of  his  own  contracts  or  torts  ;  and  although  hs 
is  not  a  surety,  any  defenoe  open  to  her  appears  to  be 
open  to  him  also ;  for  otherwis3  the  credii'or,  by  suing 
the  husband  first,  would  be  able  to  obtain  Judgment 
against  him,  and  then  he  would  be  able  to  obtain  indem- 
nity against  his  wife,  and  in  that  way  she  could  be  made 
liable  indirectly  to  a  greater  extent  than  she  could  be 
made  liable  directly.  Such  a  result  does  not  seem 
oonsifitent  with  the  Act,  nor  with  ordinary  prinoiplsi  of 
Justice. 

Such  being  the  husband's  liability,  it  cannot  be  re- 
garded as  a  Joint  liability  only  ;  if  sued  alone  he  cannot 
require  his  wife  to  be  Joined ;  and  if  she  is  sued  alone  in 
respect  of  her  separate  estate,  she  cannot  require  her 
husband  to  be  joined  (see  section  1,  ol.  2,  and  seotion 
13). 

The  oases,  therefore,  of  King  v.  Saare  and  Kendall 
V.  Hamilton  have  no  application  to  actions  against  bus- 
bands  for  their  wives'  ante-nuptial  debt ;  and  notwith- 
standing the  Judgment  obtained  by  the  present  plaiotiil 
against  the  defendant's  wife,  as  that  Judgment  ii 
wholly  unsatisfied,  this  action  is  dearly  maintainable, 
except  so  far  as  it  may  be  barred  by  the  Statute  of 
Limitations.  The  husband's  liability  for  his  wife's 
ante-nuptial  contracts  first  aocrues  on  his  marriage, 
unless  he  has  previously  done  some  act  making  him 
responsible  for  them.  Tbii  prop38ltiou  is  self-evident, 
and  is  equally  true  whether  his  liability  is  imposed  by 
common  law  or  by  statute.  Perhaps,  therefore,  it 
might  have  been  originally  held  that,  as  no  right  of 
action  against  him  existed  until  marriage,  the  Statute  of 
Limitations  did  not  begin  to  mo  against  him  until  the 
happening  of  the  same  event.  But  the  cause  of  action 
in  respect  of  whioh  he  is  liable  is  his  wife's  contract,  not 
his  own  ;  and  the  Statute  of  Limitations  has  always  been 
regarded  as  beginning  to  run  in  his  favour,  as  weU  as  his 
wife's,  from  the  time  when  the  cause  of  action  accrued 
against  her,  and  any  acknowledgment  or  part  payment 
by  her  before  marriage  kept  her  debt  alive  both  as 
against  her  and  her  after-taken  husband ;  but  similar 
acts  by  her  after  m'*rriage  were  of  no  avail  either 
against  herself  or  as  against  her  husband  :  PUtam  v. 
Foiter,  1  B.  &  0.  248  ;  Neve  v.  Holland,  18  Q.  B.  268. 

The  Statute  of  Limitations  applies  to  debts  payable  by 
a  married  woman  out  of  her  separate  estate  (see  HaiMt 
V.  Haetinge) ;  and  the  Married  Women's  Property  Act 
apparentiy  enables  a  wife  to  keep  alive  her  liabilities  in 
respeot  of  her  separate  estate  by  making  an  aoknowledg- 
ment  or  by  part  payment,  or  by  suffering  Judgment  to 
be  obtained  against  her,  but  such  acts  of  hers  do  not,  we 
apprehend,  affect  her  husband.  On  the  other  hand 
similar  acto  by  him  will  not  affect  her  direct  UabOity  to 
her  creditors.  Whether,  if  he  chooses  to  keep  alive  his 
HabiUty,  he  can  stiU  daim  the  benefit  of  his  right  to 
indemnity  under  section  18  is  a  question  not  necessary 
now  to  determine.  But  we  can  find  nothing  in  the 
Married  Women's  Property  Act  to  alter  the  cause  of 
action  of  the  plaintiff.  The  plaintiff's  cause  of  action 
against  the  defendant  is  still  founded  on  his  wife's 
contract ;  and  the  plaintiff's  cause  of  action  is  no  more 
now  the  defendant's  marriage  than  it  was  before  the 
passing  of  the  Act.  Although  the  defendant's  marriage 
is  what  makes  him  liable,  there  is  no  more  reason  now 
than  there  was  before,  for  saying  that,  with  reference  to 
the  Statute  of.  Limitations,  the  cause  of  action  accruss 
against  him  on  his  marriage,  as  distinguished  from  the 
time  when  it  accrued  against  his  wife.  The  Married 
Women's  Property  Act  does  not  purport  to  amend  or 
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iltor  the  Uir  aa  regards  the  time  within  which  actions 
muit  be  commenced.  The  law  in  that  reepeot  is  what  it 
vai.  It  was  contended  that  the  plaintiiTs  cause  of 
action  against  the  wife  did  not  in  fact  accrue  until  all 
the  vork  which  the  plaintiH  did  for  her  was  wholly 
ooaiplete,  and  reliance  was  placed  on  WhiUhead  ▼. 
Lord,  7  Ex.  691.  Thia  point  was  dispoaed  of  in 
the  oonne  of  the  argument:  we  cannot  think  that 
the  reasoning  in  that  case  applies  to  miscellaneous  work 
done  by  a  solicitor  for  his  client,  although  it  may 
apply  to  such  continuous  work  as  bringing  and  proseont- 
iog  aa  actioo.  The  defendant  in  this  case  can  therefore 
avail  himself  of  the  Statute  of  Limitations  as  to  so  much 
of  the  phuntifTa  demand  as  accrued  to  him  against  the 
de/eadant's  wife  more  than  six  years  before  the  com- 
meaesoieat  of  the  present  action.  Bat  as  to  the  rest, 
the  de/eodant  is  liable. 

The  appeal,  therefore,  will  bs  allowed,  and  judgment  be 
entered  for  the  plaintiff  for  the  amount  sued,  less  £33  Is., 
the  amount  barred  by  the  statute. 

Appeal  aUowed, 

Solicitors  for  the  plaintiff,  Ohe%ter  A  Oo,,  for  Qhap^ 
man^  Boherii,  A  Beck,  Manchester. 

Solidtora  for  the  defendant,  Hamlin^  Qrammet,  A 
BamUn,  for  Brighouse,  Brighou$e,  Jk  Jonee^  Southport. 


"U^^-^-^t^ 


(T^^^J 


JLq<.    6v^ 


?. 


1^19$  itowct  of  S^iUct. 


"ujH:-]  Aug.  6. 1889. 

In  re  Dsab. 

HXLBY  V,  D^HR,  (a.) 
Wm—Oi/t  during  widotvhood^Gi/t  over  on  death. 

A  (esfofor  gaw  all  hi$  property  io  hie  wife  in  irusi 
/or  (he  hene/U  of  hi$  children  so  long  ae  the  remained 
wmanied.  In  the  event  of  her  marrying  again  $he 
Ml  to  have  a  life  iniereet  only  in  a  eum  of  £2,000.  He 
wthorimd  hia  wife  and  truitee  to  advance  to  either  of  the 
Mdrm  £2,000  from  the  eetaie.  At  hU  wife'e  death  the 
ataie  (hen  remaining  ivm  to  be  divided  into  four  parte, 
9Md  the  proeeede  divided  equally  among  the  children 
that  wrvimng.  The  widow  married  again  before  any 
of  the  children  came  of  age. 

Held,  thai  the  reeidue  veeied  in  the  children  at  the 
wariage  of  the  widow. 

Adjourned  aummons. 

Ohadee  Dear,  by  hie  wiU,  dated  the  16th  of  NoTcmber, 

1886,  gsTe  to  his  wife  all  his  property,  to  be  held  by  her 

"  in  tnat  for  the  benefit  of  my  children  so  long  as  she 

lemaiB  unmarried  »'*  with  the  exception  of  one- fourth, 

vhieh  he  directed  to  be  inyested  and  accumulated.    .    . 

'*  la  the  event  of  her  marrying  after  my  death  she  is  to 

bave  a  life  intereat  only  in  the  sum  of  £2,000,"  to  be  re- 

msted  aa  theieixi  mentioned,  "  and  in  the  event  of  her 

dnth  to  be  dMded  equally  between  my  children."    He 

SBthcriBed  hia  wife  and  trustee  to  advance  to  either  of 

ibsdiildren*' £2.000  from  the  eetate."    ...     "At 

ay  wile's  death  the  estate  then  remaining  to  be  divided 

bto  lour  parts,  and  the  proceeds  divided  equally  amongst 

^sfaildten  then  enrviving."    The  testator  died  on  the 

^  of  November^  1886,  and  his  will  was  proved  on  the 

SlitofQeeember  following.  The  trustee  appointed  Jointly 

vi^  ^  testator's  widow  renounced  the  trusts  of  the 

vilL 

(«•)  Bepoited  by  O.  H.  F.  OBBxnn>  I!flq.»  Baniflter -at- 
Law. 


The  widow  married  again  in  1889,  and  took  out  a 
summons  as  plaintiff  aikiog  for  the  decision  of  the  court 
as  to  who  were  the  persons  tntitled,  during  the  period 
between  her  second  marriage  and  her  death,  to  the 
income  of  the  testator's  estate  beyond  the  income  of  the 
£2,000  payable  to  her  during  her  life ;  whether,  during 
such  or  any  other  period,  any  part  of  the  income  of  the 
said  estate  ought  to  be  accumulated ;  and  whether,  on 
her  second  marriage,  the  interests  of  the  defendants  (the 
testator's  children,  of  whom  there  were  four,  all  of  them 
infants)  in  his  estate,  other  than  the  £2,000,  became 
vested,  or  whether  such  interests  were  contingent  on 
their  respectively  surviving  the  plaintiff. 

Marten,  Q,0.,  and  A.  J,  Allen,  for  the  plaintiff. — 
The  income  is  undisposed  of.  The  trust  for  accumula- 
tion has  stopped  bacause  it  depends  upon  the  widow  not 
marrying  again.  '*  Estate  '*  means  here  '*  capital,"  and 
does  not  include  income.  There  is  no  gilt  of  eetate  to 
children  who  do  not  survive  their  mother,  nor  a  gift  of 
intermediate  income. 

Millar,  Q.O.,  and  J.  W,  Williameon,  jun,,  for  the  de- 
fendants.— **  At  my  wife's  death  "  must  mean  "  when 
the  estate  comes  to  an  end." 

They  cited  Luxford  v.  Oheeke,  3  Lev.  125 ;  Bain' 
bridge  v.  Oream,  16  Beav.  25 ;  Stafford  ▼•  Stanford, 
35  W.  B.  191,  34  Ch.  D.  362  ;  and  In  re  Tucker, 
Bowchier  ▼.  Gordon,  35  W.  B.  344,  W.  N.,  1887,  p.  87. 

Marten,  Q.C,  replied. 

Eat,  J.— The  testator's  will  clearly  shows  that  the 
only  objects  of  his  bounty  were  intended  to  be  his 
widow  and  children — no  intestacy  can  be  implied. 
It  haa  been  held  that  a  gift  for  the  wife  during 
her  life  or  widowhood,  and  at  her  death  then  over, 
is  an  imperfect  gift  intended  to  take  effect  on  failure 
of  the  preceding  trusts — i.e.,  on  death  or  re-marriage. 
In  this  case  I  think  the  gift  is  to  a  contingent 
class,  to  be  ascertained  at  the  death  of  the  wife,  the 
children  then  surviving.  The  death  of  the  wife  means 
the  petlod  of  distribution,  according  to  the  cases  that 
have  been  cited,  which  I  think  apply.  Otherwise  this 
result  would  happen— although  this  is  a  residuary  gift 
among  children,  yet  one  of  these  children  might  attain 
twentyone  and  die  in  the  lifetime  of  the  fddow,  and 
between  his  attainment  of  twenty-one  and  the  death  of 
the  widow  there  would  be  no  provision  for  him  at  alL 
The  only  power  of  maintenance  would  be  under  the 
Oonveyancing  Act,  1881,  s.  43. 

I  do  not  dissent  from  Bainbridge  v.  Cream  and 
Stanford  v.  Stanford,  which  are  rather  an  extension  of 
Luarford  ▼.  GheAe,  and  I  think  a  reasonable  extension. 
The  principle  of  Luxford  v.  Oheeke  is,  that  when  a 
testator  gives  property  to  his  wife  for  life  or  until  re- 
marriage, and  then,  forgetting  that  that  provision  is 
determinable  on  marriage,  giyes  it  over  on  her  death 
only,  that  is  held  to  mean  death  or  remarriage.  And  it 
is  not  a  very  considerable  extension  of  that  doctrine, 
even  if  the  property  is  given  to  a  class  surviving  at  the 
widow's  death,  to  refer  the  words  '*  then  surviving"  to 
the  marriage  as  well  as  death,  whichever  shall  first 
happeti.  In  the  event  which  haa  happened,  I  hold  that 
the  residue  vested  in  the  children  of  the  testator  living 
at  the  marriage  of  his  widow. 

Solicitors  for  the  plaintiff,  AUen  A  Son, 

Solidtors  for  the  defendants,  Lawrence  &  Son. 
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High  Oovbt. 


.In  bs  Stammt'b  SMrrtJiD  Bstaibb.— Ex  pabtb  Habt. 


High  Coubt. 


Ohtti.  Dlv.  j  ^^.  5  1889. 

In  re  Staitlbt's  Sktteed  Ebtaibs.  (a.) 
Froidiu—SttKM  eOaie -^  Married  woman -^  Separate 

examinatitmSeUled  Esiaiee  Ad^,  1877,  ««.  24,  26,  50 

-^Ordwe  oflkomltT,  1878,  rr.  4, 13. 

A  married  unman  intereeied  in  a  eMed  eetate,  w7u> 
hoB  heen  eerved  with  a  notice  of  a  petition  for  the  ap- 
proved  Jni  the  court  of  a  lease  prepoeed  to  he  made  under 
the  Setaed  Eataies  Act,  1877.  and  who,  in  anewer  to 
iuch  notice,  states  in  writing  that  she  eubmits  her  righte 
and  interesU  to  he  dealt  with  hy  the  court,  need  not  he 
separately  eaximined. 

Petition. 

By  Tirtae  of  a  settlement,  dated  the  20th  of  January, 
1871,  and  of  a  sabeeqnent  partition  deed,  certain  real 
estate  was  settled  upon  trust  for  J.  T.  Talbot  Stanley 
for  life,  fvith  remainder  to  his  sons  sucoesslTely  in  tail 
male,  with  remainders  over.  The  real  estate  was  also 
charged  with  a  sum  of  £10,000  and  interest  by  way  of 
Jointure  for  F.  8.  0.  Stanley,  the  wife  of  the  said 
J.  T.  Talbot  Stanley,  and  portions  for  their  younger 
•hildren.  ^  ^, 

This  petition  was  presented  by  the  trustees  of  the 
settlement  under  the  Leases  and  Sales  of  Settled  Estates 
Act,  1877,  for  the  oonflrmatton  of  a  mining  lease  for 
ninety-nine  years.  The  petition  was  not  served  on 
anyone,  but  notices  were  delirered  to  all  the  parties 
interested,  including  Mrs.  F.  S.  0.  Stanley,  under  sec- 
tion 26  of  the  Act,  requiring  them  to  state  whether  they 
assented  or  dissented  to  the  application,  or  submitted 
their  rights  and  interests,  so  far  as  they  might  be  affected 
by  the  application,  to  the  court. 

Mrs.  F.  a  0.  Stanley  answered,  in  writing,  that  she 
submitted  her  rights  and  interests  to  the  court.  She  had 
not  been  separately  examined. 

Oimsns^Bdrdy,     Q.O.,  and   John   JHwon,    for    the 
petition.— When  a  married  woman  submits  her  interests 
to  the  court  it  is  not  necessary   that  she  should  be 
separately  examined :  Seton,  4th  ed.,  at  p.  1484 
St.  John  Gierke,  for  the  proposed  lessee. 
NoBTS,  J.-— I  do  not  think  it  is  necessary  that  Mis. 
Stanley  should  be  examined. 
Solldton,  BeU,  Brodrick,  ^  Gray. 


July  2. 


EST  BANKRTJPTOT. 
Q.  B.  Dif.  (Gave,  J.) 

J!r  parte  Hast. 

In  re  Habt.  (J.) 

Liquidation    hy   arrangement  —  Dieeharge-^Refiual    to 

reaister  reeolutionr^Banhruptoy  Act,  1869  (32  <fc  33 

net,  e,   71),  #.   126,   suh'teotion  {10)— Bankruptcy 

RuUt,  1870,  r.  ZOZ -- Bankruptcy   (Discharge    and 

Closure)  Act,  1887  (60  4"  61  Viet.  o.  66),  *.  2. 

In  1882  a  debtor  presented  a  petition  which  resulted 

in  a  liquidatian  hy  arrangement,  ojuI  w  1884  resoUOions 

were  patsed  at  a  meeting  of  oreditcrs  closing  the  liquida-' 

tion  and  refusing  the  dehtor  hU  discharge.     In  1889  a 

further  meeting  cf  creditors  mu  heldy  at^  nhUA  the  dehtor 

obtained  a  retolution  granting  him  his  discharge,  and  he 

applied  to  the  county  couH  registrar,  under  section  126, 

sub-section  (10),  qfthe  Bankruptcy  Act,  1869,  to  register 

sueh  resolution.  

(o.)  Beported  by  G.  E.  Jbvtbbt,  Esq.,  Barrister-at-Law. 

(6.)  Beported  by  0.  F.  Mdbbml,  Eaq.,  Barriftter-at- 

Iaw. 


Held,  that  the  registrar  foas  right  in  refuting  te  register 
the  resolution,  and  that  the  proper  course  was  for  the 
dehtor  to  apply  for  his  discharge  under  section  2  of  the 
BanhruptGy  {Discharge  and  Closwre)  Act,  1887. 

Appeal  036  pofrte  by  tiie  debtor  agaioBt  the  refusal  of 
the  iudge  of  the  Ooyentry  Otmntj  Gonvt  to  direct  the 
regisizar  of  the  oourt  ta  oertiiy  the  debtor*8  discharge 
under  section  126,  aub-eeotion  (10),  of  the  Bankruptcy 
Act,  1869. 

In  1882  a  petition  under  the  Bankruptcy  Act,  1869, 
was  presented  by  the  debtor  in  the  county  court,  which 
resulted  in  a  liquidation  by  arrangement.  On  June  18, 
1884,  a  meeting  of  the  creditors  was  held,  at  which  reso- 
lutions were  passed  releasing  the  truetee  and  cloaing  the 
liquidation,  and  it  was  also  resolved  that  the  discharge 
of  the  debtor  be  refused.  On  the  11th  of  April,  1889, 
however,  a  further  meeting  was  oaUed,  at  which  the 
debtor  obtained  a  resolution  granting  him  his  discharge, 
and  he  thereupon  appUed  to  the  county  oourt  reglstnr, 
under  section  126,  sub-section  (10),  of  the  Bankruptcy 
Act,  1869,  for  a  certificate  to  that  effect.  The  matter 
was  referred  by  the  registrar  to  the  oounty  oourt  judge, 
who  ref need  to  direct  the  registrar  to  register  the  reso- 
lution, on  the  ground  that  the  oreditora  had  no  right  to 
pass  it,  and  that  the  debtor's  proper  course  was  to  sppiy 
for  his  discharge  under  section  2  of  the  Bankmptqy 
(Discharge  and  Closure)  Act,  1887. 
The  debtor  now  appealed  from  that  decision. 

Sidney  Woolf,  for  tiie  debtor,— The  real  ground  of  the 
refusal  was  that  the  registrar  was  of  opinion  that  since 
the  passing  of  the  Bankmpt<qr  (Discharge  and  dosuw) 
Act,  188T,  the  undischarged  Uquidating  debtor  or  bank- 
rupt must  apply  under  that  Act,  and  cannot  apply  ander 
the  procedure  provided  by  tiie  Act  of  1869;  But  it  « 
simply  optional  with  the  debtor.  The  Act  of  1887  doce 
not  take  away  the  right  of  the  debtor  to  apply  for  nj" 
discharge  under  the  Act  of  1869.  Here  all  the  fo'»»"" 
ties  were  compUed  with,  and  the  oertifioate  ought  » 
have  been  granted. 

Oavk,  J.— In  this  case  the  county  oourt  judge  has 
affirmed  the  refusal  of  the  registrar  to  register  a  resoi* 
tion  of  the  creditors  granting  the  debtor  his  disohsjgj 
and  from  that  decision  the  debtor  has  *PP«^*^.  .^"JJ 
bankruptcy  was  an  old  bankruptcy  under  t^/<*^ 
1869,  which,  in  fact,  resulted  in  a  lMd*ti«»  ^ 
arrangement,  and  some  yeais  ago  there  was  a  resduoOT 
of  the  creditors  refusing  the  debtor  hie  discharge  siw 
olosing  the  bankruptqr.  Quite  reoentiy  a  'nrther  need- 
ing was  held,  at  which  the  creditors  have  ««>*^.^ 
grant  the  discharge,  and  it  waa  that  '«ol'»**^,  TrJ: 
the  registrar  refused  to  register,  on  the  ground  thai  uw 
oreditora  had  no  power  to  pass  it.  . 

Now,  I  have  read  the  judgment  of  tJ»«  oo'^^y  f^  jt 
judge,  and  I  must  say  tiiat  I  entirely  concur  ▼»<»  "T^  ** 
seems  dear  upon  the  enactment  that  the  creai«i^» 
having  doaed  the  Uquidation  in  1884,  had  no  power 
now  to  pass  a  resolution  granting  the  debtor  ms^ 
charge.  It  may  be  that  tiie  oreditora  had  no  ^Vi^^^ 
place  themselvea  in  the  position  in  which  they  ««•  r^ 
it  was  argued  in  the  court  below  that  it  was  a  J**"**^ 
on  a  Uquidating  debtor,  who  had  in  such  a  case  no  mw^ 
of  obtaining  his  discharge.  But,  aa  was  V^^^^^]^ 
the  county  court  judge,  there  were  two  ««''®?.JVbT 
contention  ;  for,  in  tiie  first  place,  if  the  ^^^^ 
their  resolution  put  the  debtor  into  such  a  PO"*?*"*^ 
he  could  not  obtain  his  diacharge  from  them,  ^^rr^ 
would  have  granted  it  of  its  own  autiwrity  ^^^ 
satisfied  of  the  propriety  of  doing  so;  ^^*^^J^Z!\ 
section  2  of  tiie  Bankruptcy  (Discharge  •a^^J^ 
Act,  1887,  now  affords  a  oomplete  remedy,  for  ^  "^^ 
ia  ezpren  powergiien  to  the  oourt  to  grant  •debtor  »j 
diaofaaxge  on  his  application  fasaob  a  case  aatiiu.  ^o 
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Houtx  Of  Loss*. 


Dbxbt  v.  Pbbk. 


HOUSB  OF  LORM. 


Ji  the  ooone  which  ooght  to  be  adopted,  and  the  debtor 
ooght  not^  after  the  liqaidation  had  been  oloeed  in  1884, 
to  bare  anmmoned  anoh  crediton  as  would  attend  and 
gfk  them  to  pais  a  reaolntion  whioh  th^  had  no  right  to 
do. 

Ajrpeal  diiwUuetL 

Solioiton  for    the  debtor,    Crowdert    ^    Vhrnrd,   for 
Bnwrttt,  OoTentry. 


Hayeif  anU,  p. 


GoBnonoM*— Jfi  re  Boyh,  Boyle  t.  ^  ^ 
18;  IfeMfi.  Bower,  Oottott,  A  Bower,  agenie  for  IT.' 
Vaegkanf  were  the  t  olioitors  for  the  appellant,  not  for 
the  MBpondeoty  on  this  appeal.  The  respondent's  lolioi- 
tora  were  Meeen.  YUlding^  Barlow,  dt  Piper,  agento 
for  CoibeU,  Whetler,  A  ColbeU. 


3IQott0r  oC  iLor)i0. 


a  A.  I 

(England),  j 


March  %S,  S9 ;  April  6, 
9,11;  Jolj  1,1889. 


Peek,  (a.) 

in  proepeoiue^LMiliiy 


Dmbbt  v. 
OemfOKg    Miorepreeeniation 

of  dlredore'^ Action  of  deceit. 

In  order  to  iusiain  an  atUon  of  deceit  there  mtut  he 
fm/ef  framdt  and  ndhing  ehort  of  thai  will  euffloe. 
Fiwtd  ii  proved  when  it  i$  ihown  thai  a  /alee  repreeen* 
Idion  hoe  leen  made  (1)  knowin^y,  or  (9)  wUhout 
Mfe/ia  iU  tndh,  or  (3)  reddeeotpy  earelm  whdhor  it 
U  true  or /alee,  Xf  fraud  he  proved  the  motive  o/  the 
P99im  guilty  of  ii  ie  immateriaU 

The  dkedore  of  a  tramway  company  ieeued  a  pro* 
tptdbu  eoutaining  the  etatement  ^ai  the  company  had 
Ai  right  to  uee  eUam  or  other  mochanioal  power.  Thie 
•H  aafme,  hd,  under  the  dreumotanoee  diecfoeod,  the 
Undert  were  coneidered  to  have  aetod  honeetly,  heiieving 
ttatttt/od  wa$  a$  etated  hy  thorn.  In  an  action  hy  a 
dwrdMor  agaivwt  the  diredorCf  eUdming  dam/ageefor 
^frwMUtd  mierepreeentaaone  cmdained  in  the  pro- 
fftim,  en  the  faith  of  which  he  had  taken  choree  in  the 

*  add  {reverHng  the  dedeion  of  the  Ooort  of  Appeal, 
M  W.E.h99,  87  Oh.  D.  641],  ihaiihe  aotion  muti  he 


lUiViaan  appeal  fkom  a  didiioii  of  the  Ooort  of 

Ap9Ml(Se  W.  B.  899,37  Ob.  D.541)  refening  Stirling,  J. 

^  Mi  are  given  at  length  in  the  report  below,  and 

>M  teftf  as  fSlows  ^— The  Flymoath,  Devonport,  and 

IMictftniwaje  Oo.  was  ineorporated  bj  spedal  Act 

^ymlUmmt  in  188S,  and  soon  after  thediieetoie  issoed 

•^IWifiitus  iavitlQg  snbsoriptioiis  for  ordinary  share 

•■VitiL  The  oumyemj  was  anthoriaed  bj  the  spedal 

V^  te  las  stsaa  ot  nay  oOier  mechanioal  motife  power 

of  bone  power,  but  with  the  oonsent  of  the 

i  d  Tnde  and  the  eorpomtions*    The  proopectns 

I  a  stateiaent  that  the  companj  by  its  spedal 

A«**kast^  light  to  nse  steam  or  aeobanieal  motive 

IwwiMtmdofbotias." 

Iks  oooipeny  bad  aot»  at  the  time  this  statement  was 

*i<^  hi  iwt  obtained,  and  it  snbeeqnentlr  failed  to 

^^^tteesasoftt  of  the  Board  of  Tiade  or  of  the  oor- 


^**J^  d  Ftymoiith  and  Devonport,  as  reqoired  by 
■*>>«»  d  thdr  spedal  Aet 


(^)  fi«|tM  by  Cmaum  H.  GaAnoir,  Esq.,Barristei-at- 


A  petition  for  winding  np  wai  presented,  and  a  wind- 
ing-up order  made  in  May,  1885. 

The  retpondent  had  taken  400  shares  in  tlie  company, 
and  in  Febraary,  18S6  (shortly  after  the  petition  for 
winding  np  was  presented),  brought  this  aotion  agdnst 
the  directors  for  damages  for  the  misrepresentations  in ' 
the  prospectus.  Stirling,  J.,  before  whom  the  case  was 
heard,  came  to  the  condosion  that  the  directors  belicfcd 
that  they  had  the  right  stated  in  the  prospectus,  and 
dismissed  the  action.  The  Oourt  of  Appeal  considered 
the  appellants  liable,  the  court  being  of  opinion  that  the 
directors  had  not  reasonable  grounds  for  their  belief. 
Against  this  the  directors  appealed. 

Sir  H.  Davey,  Q.O.,  Moulton,  Q.O.  (Hair  Maekenuie 
with  them),  for  the  appellants. — ^Ttiis  it  the  first  case  in 
which  an  imperfect  statement  has  been  hdd  snificient  to 
found  an  action  of  deceit.  At  the  most  the  statement  is  in- 
accurate in  the  kotkeo  ot  being  imperfect.  The  real  ques- 
tion is,  Did  they  make  this  statement  with  a  guilty  intent 
to  deceife  P  The  common  law  U  laid  down  dearly  in 
Taylor  ▼.  Aehton,  11  M.  ft  W.  401  (the  headnote  wrong) 
and  Jolife  w.  Baker,  82  W.  B.  69,  11  a  B.  D.  S55. 
PMill  V.  Walter,  3  B.  ft  Ad.  114,  is  relied  on  oonfr^. 
There,  defendant  represented  be  had  anthoritj.  The 
idea  tb«t  aometbing  lees  than  fraud  was  enough,  crept  in 
in  FTfsfam  Bank  of  Se^Mand  ▼.  Addie,  L.  B.  1  H.  L.  Se. 
145,  15  W.  B.  H.  L.  Dig.  14.  8mUh  v.  Ohadwiek, 
30  W.  B.  661,  39  Ihid.  687,  20  Ob.  D.  27.  9  App.  Oao.. 
187 ;  and  Weir  v.  Bell,  26  W.  B.  147,  3  Ex.  D.  238, 
were  also  referred  to. 

Bompae,  Q.O.,  Widdrington  Byrne,  Q.O.  (Pattullo 
with  them),  for  the  respondent.— The  inference  of  fact 
when  a  man  does  not  take  proper  care  is  recklessnef  s^ 
and  it  is  not  for  the  defendants  to  Judge  whether  the 
inaccuracy  is  material  or  not :  Peek  v.  Gamey,  22  W.  B. 
29,  L.  B.  6,  H.  L.  377  ;  Lord  Westbury  in  New  Brune- 
wick  Railway  and  Land  Oo.  y.  OonyhMre,  10  W.  B.  305, 
9  H.  L.  Oas.  711 ;  jSf^m  v.  Lroucher,  8  W.  B.  347,  1 
De  G.  F.  ft  J.  518,  528 ;  Svane  v.  BickneU,  6  Yes.  174 ; 
Smith  y.  Ohadwick  ;  Brownlie  v.  Oamphell,  5  App.  Oas. 
925,  29  W.  B.  Dig.  232  ;  Paeley  v.  ^eemsfi,  3  T.  B. 
51;  Hayeraft  y.  Oreaey.  2  East,  92;  Ohandeior  v 
Zopus,  Oioke  Jac  4;  PolhiU  v.  Walter;  MUno  v. 
Marwood,  16  0.  B.  778,  3  W.  B.  0.  L.  Dig.  173; 
Denfofi  y.  Great  Northern  Railway,  4  W.  B.  240,  5 
EL  ft  BL  860 ;  Thorn  v.  Bigland,  1  W.  B.  290,  8  Ex. 
726 ;  Batoline  v.  Wickham,  7  W.  B.  145,  3  De  G.  ft  J. 
304 ;  Mathiae  v.  Tette,  30  W.  B.  215,  were  referred  to. 

The  Honse  took  time  for  consideration. 

July  1. — Lord  Halsbuet,  0.— I  have  so  reosntly  ex« 
pressed  an  qpUiion  in  the  Oonrt  of  Appeal  on  the  sob* 
Jeet  of  aettons  of  this  dwraoter,  that  I  do  not  think  it 
neosssary  to  do  more  than  say  that  I  ndheie  to  whet 
I  there  said.*  To  quote  langnage^  now  some  oeatnries 
old,  in  dealing  with  aettons  of  this  duuaeter,  ^'Fnmd 
without  damage,  or  damage  without  Inad,*'  does  not 

Sfe  rise  to  soeh  aettons  {per  Oroke,  J.,  in  BaUy  v. 
^erreU,  3  Bnlstiede^  95).  I  have  had  also  the  oppor* 
tnnity  of  reading  the  Judgment  of  my  noble  and  learned 
friend.  Lord  Hersohell,  and  I  eould  desiie  to  ikdd  nothteg 
to  his  ezhanstive  and  Indd  treatment  of  tbe  authoiities. 
When  I  turn  to  the  question  of  laet,  I  oonfaas  I  am 
not  altogether  satidled.  In  tbe  first  plees,  I  think  the 
statement  in  the  prospeetus  was  untrue,  untrue  in  faot^ 
and,  to  the  minds  of  sndi  peiiona  as  were  likdy  to  take 
shares,  I  think  well  oaloulated  to  mistoad.  I  think  such 
persons  would  have  no  idea  of  tbe  tecbnieal  diviston 
between  tramways  that  had  rights  to  use  medumioal 
means,  and  tramwio^s  that  had  not.  What  I  think  they 
would  understand  would  be  that  this  parllonlar  tramway 
.  ■  ■ ■  ■  » 

*  See  Amieon  v.  Smith  (No.  8\  37  W.  B.,  at  p.  741 » 
41  Oh.  D.,  at  p.  367. 

8 


34 


THE  WEEKLY  BEPORTER.  i»ot.i«.i8».]     Vol.  XXXVIII. 


HaUBB  07  LOBDB. 


DxBXj  V.  Fxjuu 


HOVBI  OP  LOEDS. 


was  ill  an  exceptionaUj  advantag^iotis  position — that  the 
statement  was  of  a  present  existing  iaot — that  it  bad,  at 
t|)e  time  of  the  in?ited  subscription  for  shares,  the  right 
to  use  steam.  And  I  think  suoh.a  statement,  if  wilfally 
made  with  the  consoioosnees  of  its  inaoonracj,  would 
give  rise  to  an  action  for  deceit  p«o?ided  that  damage 
had  been  sustained,  if  a  person  had  acted  upon  a  belief 
induced  by  such  a  prospectus.  But  upon  the  question 
that  these  statements  were  made  with  a  consciousness  of 
their  misleading  character,  I  cannot  but  be  influenced  bj 
the  opinions  entertained  by  so  many  of  your  lordships, 
that  they  are  consistent  with  the  directors'  innocence  of 
any  intention  to  deceive.  The  learned  judge  who  saw 
and  heard  the  witnesses  acquitted  the  defendunts  of 
intentional  deceit,  and  although  the  Court  of  Appeal 
held  them  liable,  overruling  the  decision  of  the  learned 
judge  below,  they  appear  to  me  to  have  justified  their 
decisbn  upon  grounds  which,  as  I  have  already  said,  I 
do  not  think  tenable— namely,  that  they,  the  directors, 
were  liable  because  they  had  no  reasonable  ground  for 
the  belief,  which  nevertheless  it  is  assumed,  they  sincerely 
entertained.  I  think  it  would  have  been  satisfactory  to 
have  had  a  more  minute  and  exact  acoount  of  how  this 
prospectus  was  framed,  the  actual  evidence  of  the  drafts- 
man of  it,  and  the  discussions  which  took  place  upon 
the  slteration  in  form  j  which  alteration  gave  such 
marked  and  peculiar  prominence  to  the  special  feature 
of  this  particular  tramway  in  respect*  of  the  peasesBion 
ol  power  to  use  steam.  Nevertheless,  if,  ai  I  have  said, 
the  facts  are  reconcilable  with  the  innocence  of  the 
direotouy  and  with  the  absence  of  the  mmi$  rea  which  I 
coniidez  an  essential  condition  of  an  action  for  deceit, 
the  mere  fact  of  the  inaccuracy  of  the  statement  ought 
hot  to  be  pressed  into  constituting  a  liability,  which 
appears  to  me  not  to  exist  according  to  the  law  of 
England.  As  to  the  question  whether  Sir  Heni^  Peek 
was  induced  to  take  his  shares  by  reliance  on  the  mis- 
leading statement,  I  admit  that  I  have  very  considerable 
doubt.  On  the  one  hand,  I  do  not  believe  that  anyone 
ckn  so  fat  analyse  his  mental  impressions  as  to  be  able 
to  say  what  particular  fact  in  a  prospectus  induced  him 
to  subscribe.  Qn  the  other  hand,  the  description. of  9ir 
Henry  Feek»  even  how  that  the  question  has  been 
pointedly  ,z^ed  and  brought  to  his  mind,  of  what  did 
or  did  not  induce  him  to  cake  his  shares,  is  hardly  re- 
concilable with  bis  having  been  subatan^aUy '  induced 
by  the  statement  in  question  te  take  them.  On  .the 
whole,  I  acquiesce  in  the  Judgment  which  one  of  yonr 
lordship's  is  about  to  move — namely,  tliat  tiie  judgment 
appealed  from  be  reveraed. 

•  Loid  Wjinoiif.-*^  Bj^pee  with  atidkig^  J.,  tbat,  aaa 
naatter  of  fact,  the  appeUsmti.  did.  honeatly  beUeie  iik 
the  troth  of  the.  repiescntitieo  npon  whieh  thii  totionr 
d  dM^cit  ii  baaed.  It  i«.  by.  no  ■eanscdeat  that  tba 
leaned  judgea  oi  theCknat  of  .A|vpML  meaal  ta  difled 
fl«K  that  coaflhudDn,:  but  they  have  held  th«6  a  nuui 
wlie  makea  a  ref  rcaaatetioa  wttk  the  ^iew.iif  !itSibaiag 
atted^  npoui  in.the.bMttst  ^b«liel>  tin*  it  la  tn%  eomislte 
a  f laud  in  the  eye  of  theilawv  if.thflL«ant»>ra  jw^ 
shall  be  of  opiniMi  that  he  had  not  maonabla  gmiida 
Hot  hia  belieL  I  have  bo  faasitation  in  zejeetiBg  tha^ 
doctrine,  for  whieh  I  cam  JSnd  na  wanaat  hi  the  law  of 
England,  ^t  I  shall  not:  Iraqble  yo«r  lotddiipa  with 
any  Abamaticaa  of  Bine^  taecaaao.  I  aooept  withont 
leaerve  the  opinion  aboit^to  be  deUxeodl^  my  nohb 
aad  learned  frtend  Loid  HewpheiL 

Lofd  BBAicwnL,— lam  of  opinion  that  this  judg- 
ment should  be  reversed*  I  am  glad  to  come  to  this 
condnsion,  for,  aa  f ar  as  a^y  Judgment  goes,  it  exonerates 
Ave  men  of  good  character  and  conduct  from  a  charge 
of  fraud  which,  with  all  submission,  I  think  wholly 
unfounded— a  diarge  supported  on  such  materials  as  to 
make  all  character  precarious.  I  hope  this  will  not  be 
misunderstood ;  that  promoten  of  oompanies  will  not 


^  suppose  HbfLi  they  can  «ately  make  inaoourate  statementa 
with  jno  responsibility.    I  should  much  regret  any  soeh, 

I  notion,  for  t^e  general  public  is  so  at  the  mercy  of 
company  promoters,  sometimei  dishonest,  sometiaei 
over-sanguine,  that  it  requires  al  the  protection  thst 
the  law  can  give  it.  Particularly  should  I  regvet. if  it 
waa  eiipiMapd  ,th#t  i  did.  not  entirely  disapprove  of  the 
conduct  of  those  directors  who  accepted  their  qualite^^ 
tion  from  the  contractor  or  intended  contractor.  It  U 
wonderful  to  me  that  honest  men  of  ordinary  intelli- 
gence cannot  see  the  impropriety  of  this.  It  is  obviou 
that  the  contractor  can  only    give  this  qualidcatioQ 

>  because  he  means  to ,  get  it  back  in  the  price  given  foi 
the  work  he  is  to  do.  That  price  is  to  be  fixed  bj  the 
dhrectors  who  have  taken  his  money.  They  are  paid  b| 
him  to  give  him  a  good  price,  as  high  a  price  as  tbay 
can,  while  their  duty  to  their  shareholders  is  to  give  him 
one  as  lew  as  they  can.  But  there  is  another  tbiog. 
The  public,  seeing  these  names,  may  well  say,  "  Thees 
are  respectable  and  intelligent  men  who  think  well 
enough  of  this  scheme  to  adventure  their  money  ia  it ; 
we  will  do  the  same,'*  little  knowing  that  those  thtu 
trusted  had  made  themselves  safe  against  loss  if  the 
thing  turned  out  ill,  while  they  might  gain  if  it  was 
successful.  I  am  glad  to  think  that  Mr.  WMe,  a  mem- 
ber of  my  old  profession,  was  not  one  of  those  eo  bribed. 
The  only  shade  of  doubt  I  have  in  the  case  is  that  thii 
safety  from  loss  in  the  directors  may  have  joiadetbsqi 
less  careful  in  judging  of  the  truth  of  any  statementi 
they  have  made.  There  is  another  matter  I  wish  to 
dispose  of  before  going  hito  the  particular  facts  of  the 
case.  I  think  we  need*  not  trouble  ourselves  about 
**  legal  fraud,"  nor  whether  it  is  a  good  or  bad  expt«- 
sion ;  because  I  hom  that  actual  fraud  must  be  proved 
in  this  case  to  make  the  defendants  liable,  and,  si  I 
understand,  there  is  never  any  occasion  to  use  the 
phrase,  "  legal  fraud,"  except  when  actual  fnuA 
cannot  be  established.  "Legal  fraud''  is  oolj 
used  when  some  ?ague  ground  of  action  is  to  be 
resorted  to^  or«  generally  speaking,  when  tbs 
peraon  using  it  will  not  take  the  trouble  to  iU4i 
or  cannot  find,  what  duty  has  bean  violatsd  oc 
right  infringed,  but  thinks  a  claim  is  somehow  sisds 
out.  With  the  most  sincere  reepeot  for  Sir  J. 
Haaaen,  I  cannot  think  the  expression  "  convenient 
I  do  not  think  it  ia  "an  expression  which  verydeadf 
conveyaanidea" ;  at  least,  I  am  certain  it  does  not  ts 
mgr  inind.  I  tWnk  it. a  mischievous  phrase,  a^d  one 
which  has  contributed  to  what  I  must  consider  tbs 
etioneona  dedaioi&  in  this  case.  Bi^t  with  these  re- 
aaskifZ  have  doB»  wi^i  tt,  and  will  proceed  to  oonrid«. 
whether  the  law  is  not  that  actual  fraud  must  be  paofA 
and .  whether  that  has  been  done.  Now  I  really  am 
rdnctapt.to  dto  authorities  to  show  that  ,aetui4  .^'*"4 
must  be  estabHsfacd  in  such  a  case  as  this.  It  is  qnaef 
the  flrsttlringBene  leanit,  and  one  has  neter  heaid  it 
doubM  mitirrcoetttiy.    I  amvevyglad  te  fihfok.tb«| 

'  my  nqble  asi4  leaned  friend  now  sitti^  omovite  to^ 
(LM'  ETer^^l),  jirho  has  been  referred  to  by  mr^m 
and  leanjod  "tfipAd,  on  the  woolsack,  haa  taken  ibc 
trouble  to  ge  iatp^  the  antfaoritiee  fnlty ;  but  ta  some 
extent  I  deprecate  it,  because  it  aeema  te  me.80aiawb«| 
within  the  principle  **  Qui  s'etecuse  i^txemeJ*  As  I  bars 
said,  I  never  heard  a  doubt  on  this  subject,  till  veiy 
recently.  When  a  man  makea  a  contract  with  anofli^ 
he  ia  bound  by  it ;  and,  in  maklBg  it,  he  ii  .bound  ndito 

bring  it  about  by  fraud.  Warrantknndo  vmdidU  |M 
a  cause  of  action  if  the  warranty  is  brokm ;  haewingj 
and  fraudttlentiy  stating  a  material  untruth  wUcb 
brings  about  wholly  or  partly  the  contract  also  1^^ 
cause  of  action.  •  To  this  may  now  be  adtf ed  the  aqun* 
able  rule  (which  is  not  in  quesliloB  here)  that  a  material 
misrepresentation,  though  not  fraudulent,  may  cd^  ^ 
right  to  avoid  or  resdnd  a  eontraet  where  <»V^^  ^ 
such  rescisaioQ.    To  found  an  action  for  damages  theco 
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Biut  be  a  contract  and  breach,  or  fraad.     The  state- 
ment of  claim  in  this  case  states  fraud.     Of  coarse  that 
need  not  be  proved,  merely  because  it  is  stated.     But  no 
one  ever  Jieard    of    or  saw  a  statement   of  claim  or 
declaration'  for  deceit  without  it.      There  is  not    an 
tathoritj  «t  common  law,  or  by  a  6omm\}n-law  lawyer, 
to  the  eontcary ;  none  has  been  cited,  though  there  may 
be  some  iudautiouc,  hesitating  expressions,  which  point 
that  way.     Every  oase^  from   the  earliest  in   Comyn's 
Digest  to  the   present  day,   alleges  it.     Farther,   the 
karn^  judges  of  the  Court  of  Appeal  hardly  deny  it. 
Ibere  is,  indeed,  an  opinion  to  the  contrary  of  the  late 
Kssteiof  the   KoUe,  but  it  must  be  rememtbered  that 
Us  knowledge  of  actions  of  deceit  was  small.    I  icaanot 
thiok,  then,  that  it  is  necessary   to  otte  oases  to  show 
tfast  to  ir.aiotain  this  action   fraud   in  the 'defendants 
BOfit  be  shown.    Now  as  to  the  evidence.    The  plaiotifi'd 
esis  is  that  the  defendaifts  made  an  untrue  statement, 
which  they  knew  to  be  untrue,  tthd '  likely  to  influence 
'icttons  reading  it  ;  therefore  they  were  fraudulent,    it 
is  not  necessary  to  consider  whether  a  primd  facie  case 
VBS  made  out  by  the  plaintiff.    We  have  all  the  evidence 
before  us,  and  must  Judge  on  the  whole.     The  »lieged 
tutrae  statement  is  that  *'  the  company  has  the  right  to 
XkH  steam  or  mechanical  power  iu^tettd  of  horses,"  and 
thst<sa?ing  would  be  thereby  efiected.    Now,  thif  is 
O0itainly  untrue;   because  It  is  stated  as  an  mbsolnte 
light;  when  in  truth  it  was  cbndltional  on 'the  approval 
af  thtt  Board  of  Trade,  and  the  sanction  t>T  consent  of 
two  local  boards ;   aitd  a  conditional  right  is  not  the 
.samessanabeolnte  right.    It  is  also  certain  that  the 
"defendants  knew  what  the  truth  was,  and  therefore 
knew  that  what  they  said  was  untrue.    But  it  does  not 
foQov  that  ^th«    tftatemdnt   was-  fraudulently   madei 
Thers  are    varSou    kinds  of    untruth.    .There  is  an 
absolQte  untcntb,  an  untruth  in  itself,  that  no  addition 
or  qoallfleation  can  make  true ;   as,  if  a  nan  says  a 
fhisg  he  saw  waa  black,  when  it  was  white,  as  he 
ttBembers  and  knows.    So,  as  to  knowing  th«  tntth« 
laum.  Diay  know  it,  and  yet  it  may  not  be  present  to  hit 
Bind  at  the  momtei|trof  ipaaking  ;  or,  if  the  faet4s  present 
to  his  mind,  it  maj  not  occur  to  him  to  be  of  any  vseto 
mention  it     For  example,  suppose  a  man  was  asked 
whether  A  writing  was  necessary  in  a  contract  for  the 
vaUng  and  purdbase  of  goods,  he  might  well  say  yes, 
lithont  adding  that  payment  on  receipt  of  the  goods, 
or  part,  would  auffioe.    He  might  wdU  think  that  the 
{QSition  he  Was  asked  was  whether  a  contract  for  goods, 
to  be  made,  required  a  Writing  like  a  contract  for  goods 
h  existence.    If   he  was  writing  on  the  subject  he 
voold,  of   course,  state    the    exception    or    gualifloa* 
tton.   Now,  consider  the  case  here.    These  dfarectors 
astoially  trust    to   their    solicitors    to    prepare    their 
pioBpeetus.      It    is  '  prepared  and    laid    before  them, 
tbsy  find    the    statement    of    their    power    to   use 
itittB,  without    qualification.      It   does  liot   occur  to 
fboft  to  alter  it.    They  swear  they  had  no  fraudulent 
Jttttttoa.    At  the  very  last  they  dannpt  see  the  fraud, 
xbtie  iitiieir  oath,  their  previous  chhracter  uniinpeached, 
Old  there  is  ttf  my  mind  this  further  oonsidenktion,  the 
J^ipuld.  have  served  their,  purpose  as  well.    •'We 
Wepover  to  use  steaqa,  &c.,  of  course  with  the  iieual 
.  Mltwns  ef  the  approval  of  the  Board  of  Trade,  and 
weoms&t  of  the  loc^  authorities,  but  we  may  make 
M^  of  U^  being  granted,  as  the  Board  of  Trade  ha^ 
{Wsdy  aQpweii  tbe  powfr  to  be.lnsetted  in  the  Act,  ctn4 


,  As  kad  Authorities  have  expressed  their  lipprobation  of 

.  f|«  Mtea^**     BUrtng  jlilii  argument  I  said  1  am  not 

.^  13»t  1  ig^ould  not  hilve  passed  tfa^ 'prospectus.    I 

ijjMj*/«Mr so' now,  because  certainly  1 'would not  pas^ 

^Z!l![^^^^^^^'^^*^  imfottutikt^  Use  made  of  th^ 

.  2SjNi^tp  end  bn;  one  cah.  tell  whtft^weulit  baVe  been  the 

WMfWi  blind;  if  obe  of 'the  f AWorg  irffltonchig^it  w4 

.•**■*  *^t  l^&rnfly believe  it  might  !iate*)een,  an4 

«**  Mostly  dbtftfwr  thesenttdfeiidantb.'  ^tWIiig,  J-l 


saw  and  heard  them,  and  was  of  that  opiuion.     It  is 
difflcult  to  say  that  the  plaintiff  was  not.    The  report  of 
the  6th  of  November,  1884,  showed  that  the  consent  of 
the  Board  of  Trade  was  necessary,  showed  also  that  the 
Corporation  of  Devonport  would  not  consent,  showed 
therefore  the  **  untruth,"  and  yet  the  plaintiS  "had 
every  •confidence  in  the  -directors."    And  see  his  answer 
to  questions  53  and  865.     I  now  proceed  to  consider  the 
Judgments  that  have  been  delivered.    It  is  not  neoeisary 
to  declare  my  great  leepect  for  those  who  have  delivered 
them.    Stirling,  J.,  ref  usee  to  say  whether  actual  fraud 
must  be  shown,  and  deals  with  the  case  on  the  footing 
that  the  question  is  whether  the  defendants  had  reason- 
able grounds  for  making  the  statement  they  did.    He 
holds,  as  I  do,  that  they  thought  the  company  had  the 
right,  as  put  in  the  prospectus,  to  use  steam.    Then  he 
says  he  must  "  cume  to  the  condusion  that  they  had 
reaeonalble- grounds  for  their  belief;  at  all  e?ents  their 
grounds  were  not  so  unreasonable  .as  to  justify  me  in 
changing  them  with  having  been  guilty  of  Irattd."     It  is 
singular  that  the  learned  j  ndge  seems  to  consider  that 
unreesonableness  must  be  proved  to  such  an  extfent  as  to 
show  fraud.     He  then  prooeeds,.  for  what  seems  to  me 
unanswerable  reasons,  to  show  that  they  did  efery  one 
believe  that  they  had  the  right  stated  in  the  prospeotoe. 
He  refers  to- what  heeaW  of  them  In  the  box.    He  says 
he  cannot  come  to  theoonolnsion  that  their  belief  wae 
so  unreasonable  (and  sb  mfounded,  and  their  proosedings 
so  reckless  or  careless  that  they  ought  to  be  fixed  witii 
the  consequences  of  deceit    He  miUns  an  exoeUent  re- 
mark that  **  mercantile  men  dealing  with  matters  of 
business  Would  bel  the  first  to  ery  out  if  I  extended  the 
notien  of  deceit  into  what  ia  honestly  done  in  the  belief 
that  those  thinge  would  come  about,  and  when  they  did 
not  come*  about,  make  ttom  liable  in  an  action  of  tsaud.'^ 
My  onlyvariation  of  this  would  be  thht  it!  mhy  be  that 
the  objeotien  did  not,  and  naturally  did  >  not,  occur  to 
them.    It  has  not  been  argued,  and  I  wHl  say  no  more 
on  the  question  whether  ^  bad  the  fllaintilt  known  the 
contents  x>t  the  Act  he  woifld  or  wbuld  not  haea  applied 
idt  the  shares,  than  tiiat  I  agtea  wilih  Stirling,  J.  Ootten, 
L.J.,  aays  the  law  Is  '*  that  whera  a  bmo  makes  a  state- 
ment to  be  acted  on  by  others^  which  is  false,  and  which 
is  known  by  him  to  be  false,  or  is  made  by  him  reckleesly, 
or  without  a  care  whether  it  is  true  or  false,  that  U, 
without  any  reasonable  ground  for  believing  it  to  be 
true,*'  he  is  liable  to  an  action  fbr  deceit.    Well,  I  agree 
to  all  before  the  "  that  is,"  and  I  agree  to  what  oomes 
after  if  it  is  taken  as  equivalent  to  what  goes  before— 
viz.,  **^  recklessly  or  without  oare  whether  ift  is  true  or 
false,"  Dttderstanding   **  i«oklessly "  as   axplained    by 
"  without  care  whether  it  Is  true  or  false."    For  a  man 
who  nnkes  a  statement  without  oare  and  regard  for  its 
truth  or  falsity  oomniits  a  fraud.     He  Is  a^rogue.    For 
every  man  who  mdces  a  sbstenient  says,  **  The  truth  is 
so-and-so,  and  I'kiloWit  ok  brieve  It.*'    I  say  I  agree 
to  this  as  I  undttstand  It  •  It  seems  to  tte^  with  great 
respect,  that  the  learned  Lord  Jnstloe  lort  sight  of  his 
own  definition,  and  glidad  into  a  diflereat  opinion.    He 
says,  **  There  Is  a  duty  «oaBt  upon  a  dlBeefeer^who  aiakes 
that  statement  to  take  oare  tiat  theee  are  no  stalemants 
in  it  which  itf  fact  ure  fake;  to  tdoe'cara  that  he  bts 
reasonable  grounds  fbr  the*  alalsrlal  btntaments*  wjhich 
are  Oontained  lu  tlMt  (document  (proApedtui),  vbiob  he 
intends  should  be'aoted'oiib/ofiuMB.    (Aid  idthos^bb  in 
iny  opinion,  it  is  %6tf  nseesifarytbaro  ehtfuld'^bewkat  I 
"^should  cffll  firaud,  <ther»  must  hi  a  depaktmSb  from  dui^y, 
and  he  hse  violatdd  theiitght  #hidk  flhoseiwbo  neefcve 
the  stAtefltiente  hate,  td  b«V8  tfui'  sltdaBMhtS  only  nMde 
to  them."^    This  aeaais  Id  be  a  neat  fOtanUable  matter. 
I  agree  there  is  settie.iuoh  duty.    I  «g|ree'  that  not 
only  diraDtorsift  prospeotunesi  but  all  pessons  in  all  deal- 
ings, should  teb  the  truth.  ^  It  tbej  do  not  tiksy  furnish 
etidenoefoff  fraud;  they  iolbjtet  tbemselvetf  to  hftve  the 
eoftttfactreeoiuded.    But  to  say  that  thsfais  << a  tight 
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to  bftTe  true  atstements  only  made/'  I  oannot  agree,  an<^ 
I  thiok  it  would  be  much  to  be  regretted  if  there  wa* 
any  inch  right.  Mercantile  meo,  as  Stirling,  J«,  says, 
would  indeed  cry  out.  No  qualffloation  is  stated.  If 
this  is  law,  the  statement  may  be  reasonably  believed  to 
be  true  by  him  who  makes  it,  bat  i(  untrue  there  is  to 
be  a  cause  of  action,  and  that  although  he  may  faa?e  re- 
fused a  warranty.  I  hope  not.  There  is  a  duty  lo  tell 
the  truth.  But  it  is  a  duty  of  imperfect  obligation.  It 
is  a  duty  far  the  non-obseiTanoe  of  which  the  law  glTes 
no  remedy  if  there  i«  no  fraud.  His  lordship  says : — 
**  Where  a  man  makes  a  false  statement  without 
reasonable  ground  to  suppose  it  to  be  true,  and  without 
taking  care  to  ascertain  if  it  is  true,  he  is  liable  civilly 
as  much  as  a  person  who  commits  what  is  usually  called 
fraud."  I  say  I  agree,  if  that  means  making  a  statement 
of  whioh  he  knows  or  believes  not  the  truth.  His  lord- 
ship proceeds  to  examine  whether  the  def endante  had 
reasonable  ground  for  believing  what  they  said,  and 
comes  to  the  conclusion  that  they  had  not,  and  so  holds 
them  liable,  not  because  they  were  dishonest,  but 
because  they  were  unreasonable.  I  say  they  never 
undertook  to  be  otherwise.  He  says :— "  It  is  not  that 
I  attribute  to  them  any  intention  to  oommit  fraud,  but 
they  have  made  a  statement  without  any  sui&cient 
reason  for  believing  it  to  be  true."  Sir  James  Etannen 
eays  that  he  agrees  with  Gotten,  L.J.*s,  statement  of  the 
law,  and  adds :  "  If  a  man  takes  upon  himself  to  assert 
a  tbiog  to  be  true  which  he  does  not  know  to  be  true, 
and  has  no  reasonable  ground  to  believe  to  be  true,"  it 
is  sufBcient  in  an  aotion  of  deoeit.  I  agree,  if  he  knows 
he  has  no  such  reasonable  ground  s  otherwise,  with 
great  respect,  I  differ.  He  cites  Lord  Oaims  [Reese 
Bitter  Bilver  Mining  Co.  v.  Smith,  17  W.  B.  1046, 
L.  B.  4  H.  L.  79),  that  ''if  persons  take  upon 
themselves  to  make  asertiions  as  to  whioh  they  are 
ignorant,  whether  they  are  true  or  not,  they  must, 
in  a  dvil  point  of  view,  be  held  aa  responsible 
at  if  they  had  asserted  that  alone."  So  say  I ;  but  thU 
does  not  support  Sir  James's  proposition.  Nor  does  he 
deal  with  what  he  quotes  from  Lord  Oranworth.  But, 
farther,  he  speaks  of  legal  fraud  ao  meaning  "that 
degree  of  moral  culpability  in  the  statement  of  aa  un- 
truth to  induce  another  to  alter  his  position  to  which 
the  law  attaches  responsibility."  But  if  there  is  moral 
culpability,  I  agree  there  is  responsibility.  But  to 
believe  vrithout  reasonable  grounds  is  not  moral  culpa- 
bility, but  (if  there  is  such  a  thing)  mental  culpability. 
He  says:  '*The  word  fraud  is,  in  common  parlance, 
reserved  for  actions  of  great  turpitude,  but  the  law 
applies  it  to  lesser  breaches  of  moral  du^."  I  agree  the 
law  applies  it  to  all  breaches  of  the  moral  duty  to  tell 
the  truth  in  dealing  with  others;  but  that  duty  oannot 
be  honestly  broken.  To  be  actionable  a  breach  of  that 
duty  must  be  dishonest.  Nay,  it  is  a  man's  duty  some- 
times to  tell  an  untruth.  For  instance,  when  asked  as 
to  a  servant's  character,  he  must  say  what  he  believes  is 
the  truth,  however  he  may  have  formed  his  opinion,  and 
however  it  wrong  it  may  be.  His  lordship  says  he  can- 
not think  the  direetors  had  any  reasonable  ground  for 
believing  the  prospectus  to  be  true.  But  had  they  the 
question  present  to  their  minds  t  Even  if  this  were  the 
question,  I  should  dedde  in  their  favour.  As  to  the 
Judgment  of  Lopes,  L.J.,  I  quite  agree  with  what  he 
•ays:— *'I  know  of  no  fraud  whioh  will  support  an 
action  of  deceit  to  whioh  some  moral  delinqueni^  does 
not  belong."  I  think  that  shows  themeaning  of  what 
be  says,  "fourtUy,"  though  that  if  made  doubtful  by 
what  he  eays  daewhere.  I  think,  with  all  respect^  that 
In  all  the  Judgments  there  is,  I  must  aay  it,  a  confusion 
of  unreasonableness  of  belief  aa  evidenoe  of  dishonesty, 
and  unreasonableness  of  belief  as  of  itself  a  ground  of 
action.  I  have  examined  these  Judgments  at  this  length 
owing  to  my  sense  of  their  importsnoe,  and  the  import- 
anoe  of  the  question  they  deal  with*    I  think  it  meet 


undesirable  that  actions  should  be  maintainable  io 
respect  of  statements  made  unreasonably  perhapi,  hot 
honestly.  I  think  it  would  be  disastrous  if  there  wai 
"  a  right  to  have  true  statements  only  made.'*  This  caaa 
is  an  example.  I  think  that  in  this,  as  in  soaie  other 
cases,  courts  of  equity  have  made  the  mistake  of  disre- 
garding  a  valuable  general  principle  in  the  desire  to 
effect  what  is,  or  is  thought  to  be,  Justioe  in  a  particQltt 
instance.  It  might,  perhaps,  be  desirable  to  enact  thit 
in  prospectuses  of  public  companies  there  should  be  s 
warranty  of  the  truth  of  all  statements,  exoept  where  it 
was  expressly  said  there  was  no  warranty.  TIm 
objection  is  to  exceptional  legislation,  and  to  thedsagw 
of  driving  respectable  and  responsible  men  from  bdag 
promoters,  and  of  substituting  for  them  those  who  lie 
neither.  In  this  particular  case  I  hold  that,  unlen 
fraud  in  the  defendants  could  be  shown,  the  aotioB  ii 
not  maintainable.  I  am  satisfied  there  was  no  frsui 
Further,  if  an  unreasonable  misstatement  were  enough, 
I  hold  there  was  none.  .  Still  further,  I  do  not  belisfe 
that  the  plaintiff  was  influenoed  by  the  misstatement 
though  I  am  entirely  satisfied  that  he  was  aa  hooMt 
witness. 

Lord  FiTsoBBJLLn.«-The  pleadings  and  the  facts  hiie 
already  been  referred  to  1^  the  noble  lords  who  hsve 
addressed  the  House.  The  aotion  is  for  deoeii  The 
writ  was  sued  out  in  February,  1886,  and  origiaally 
claimed  rescission  of  the  contract  with  the  company.  It 
was  subseqnentiy  amended  by  striking  out  the  oompaay 
as  defendants,  and  also  the  prayer  for  rescission,  and  it 
assumed  the  character  of  an  action  for  deoeit  against  the 
present  appellanta  (five  of  the  dhreotors),  and  claimed 
<*  Damages  for  the  fraudulent  miarepresentationi  of  the 
defendants." 

The  statement  of  claim,  which  is  sufiloient  in  form  to 
raise  the  real  question,  alleged  the  miarepresentatioD  to 
exist  in  the  prospectus  issued  in  January,  1888,  and  to 
consist  of  the  paragraph  so  often  read,  that  the  compsiiy 
had  a  right  to  use  steam  or  other  mechanical  motive 
power;  and  it  was  further  alleged  **  that  the  defeodanti 
intended  thereby  to  represent  that  the  company  hid  ul 
absolute  right  to  use  steam  and  other  mechanical  power, 
and  that  such  representation  was  made  fraudalentlyi 
and  with  the  view  to  induce  the  plaintiff  to  take  ehsns 
in  the  company. 

So  far  the  real  issue  seems  to  have  been  raised  fairly 
and  clearly,  and  to  depend  on  matter  of  fact.  Then 
were  ciroumstances  connected  with  the  promotion  of  the 
company,  and  the  procuring  of  four  of  the  defendaata  to 
act  aa  directors  which  tended  to  create  suspioion  aa  to 
tiiese  statements  and  their  bona  fldee,  and  atiaracted  the 
attention  directly  of  the  learned  Judge  before  whom  ma 
cause  was  tried.  The  defendanto,  who  were  aeversUy 
produced  as  witneeses  at  the  trial,  were  exposed  to  a 
very  lengthened  and  searching  cross-examination  by 
counsel  for  the  plaintiff,  and  were  also  oarefoSy 
examined  by  the  Judge,  aa  to  these  transactions,  with 
the  result  apparentiy  of  freeing  them  from  any  impata- 
tion  therein  of  mond  misconduct. 

The  question  which  I  am  about  to  examine  in  the  w 
instance,  and  excluding  for  the  present  the  element  of 
fraud,  is  whether  the  unsigned  statement  in  the  pn*" 
pectus  was  a  false  statement  hi  the  sense  of  being  untrue. 
That  it  was  inaccurate  so  far  as  it  purported  to  gira  the 
legal  effect  of  the  spedal  Act  I  do  not  doubt,  but  was  it 
untrue  as  representing  the  position  of  the  company  in  • 
popular  and  business  tenser  The  General  Tramway  Aot, 
88  ft  84  Vict.  c.  78,  which  regulates  tramwayi  generaUyi 
but  subject  to  the  provisions  of  the  speoial  Aot,  if  anj> 
of  each  company,  places  them  under  the  supervision^ 
tiie  Board  of  Trade  with  a  view  to  public  aaf ety,  end  jbr 
public  protection  generally,  and  t^  its  84tii  aeotton 
it  provides  **  that  oairiages  used  on  tramwayi  sh^  ^ 
moved  bj  the  powen  preaoribed  bj  the  apeeial  Aot. 
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Hm  Bpadal  Act  of  this  ooinptiiy  became  law  on  the 
lltt  of  Jalj,  188S,  and  by  leotion  4  the  oompany  buwr- 
pontad  If  the  Act  ia  empowered  to  make  the  eeTen 
toMBwtys  in  qneitlon  in  all  reepeott  in  aoooidanoe  with 
tte  plans  and  eeotiona.  Section  15  profides  minutely 
lor  their  formation,  enbjcot  to  the  ordere  of  the  Board 
ol  TMe,  and  bj  eeetfon  16  the  tramway  ia  not  to  be 
opnad  for  pnblio  tralBo  until  it  ahall  haTC  been  inipeoted 
md  oartifled  by  the  Board  of  Trade  to  be  fit  for  sneh 

Before  referring  to  the  85th  eeotion  of  the  epedal  Aet, 
we  aaj  glanoe  at  aection  37  of  that  Act  which  empowere 
(Im  Board  of  Trade  to  make  bya-laws  as  to  any  of  the 
taawaja  on  which  steam  may  be  used  under  the 
•nftoiity  of  the  Aot»  and  seotton  44,  whioh  pioiidea 
ttat  where  the  company  intend  to  use  steam  they  shall 
ffn  two  montha'  notice.  There  are  several  other  sec* 
flow  pmiiding  for  the  use  of  steam  power  if  the  company 
ihoald  elect  to  nae  it  ee  a  motor.  In  the  light  of  &oee 
Mdiooa  ef  the  apeeial  Act  and  of  section  34  of  the 
gnezal  Aet^  let  ns  now  look  at  the  particular  paragraph 
of  the  pieepeetasy  and  section  36  of  the  special  Act  By 
thst  saetion  Parliament  has  done  that  which  Parliament  | 
eseld  demand  which  the  Board  of  Trade  oonld  not  do.  It' 
hsaeonfened  on  the  company  authority  to  use  steam  as  its 
•olive  power.  It  haa  not  imposed  on  the  company  the  nee 
if  ftosm-power,  bat  it  says  they  may  nee  it  if  th^  elect 
todo  aOi  Before  dealing  with  the  consent  of  the  Board 
of  IMe,  I  desire  to  call  attention  to  the  provision  in 
the  86th  aection.  **that  the  ezerciae  of  the  powers 
heietay  eonf erred  with  reepect  to  the  nee  of  steam  shall 
ba  at^aet  to  the  regulations  in  sohednle  A.,  and  to  any 
Hgdattoiia  which  may  be  added  thereto,  or  substituted 
thenfn;  by  tiie  Board  of  Tkade  for  securing  to  the 
pablio  all  reasonable  protection  against  danger,  in  the 
enniia  of  the  powers  by  thia  Act  conferred,  with 
Mpaat  to  the  nee  of  steam."  Schedule  A.^  referred  to 
hi  aeetioa  36,  contains  no  lees  than  ten  regulations  for 
tha  direction  of  the  company  in  the  ezerdse  ef  the 
itfit  ro  conferred  to  use  steam-power.  Now,  turning 
hsek  to  the  worda  **  with  the  consent  of  the  Board  of 
l^adf,"  ia  aection  36  of  the  spedalAet,  that  consent 
ooald  not  oonfer,  nor  would  its  absence  take  away,  the 
iVtt  conferred  by  the  Legislature  to  use  steam  as  a 
wotor.  Its  true  chaiaoter  is  that  of  a  precaution 
inpond  by  the  Legislature  to  defer  the  actual  ezerciee 
of  tha  right  conferred  until  the  aupervision  of  the  Board 
«( Trade  aeonree  to  the  pubUo  all  reaaonable  protections 
igaiaat  danger.  To  attain  these  objects,  the  Legislature 
pTOfidea  th^  the  powers  it  has  conferred  should  not  be 
■ttsallj  ezsreiaed  without  the  consent  of  the  Board  of 
Tndf. 

I  hava^  though  with  difBcolty,  arrived  at  the  oon- 
^toAm  that  the  atatemeat  in  the  proepectos,  that  by 
Iha  apadsl  Act  the  company  had  the  right  to  use  steam- 
power,  wee  untme  in  a  popular  or  buaiaeee  sense. 

let  oa  aee  f or  a  moment  in  what  way  and  with  what 
naaahig  Qeneral  Hutchinson  used  similar  expreasions. 
labia  report  of  the  13th  of  July,  1884,  he  says :  **  The 
4et  of  1883  giwes,  howefcr,  power  to  the  company  to 
waa  neohaaiiml  power  over  all  their  ayetem ;  and  I 
thhik  it  would  be  meet  objectionable  that  thia  power 
ikoald  be  exercised  on  parts  of  Tramway  No.  1  on 
eeeoQBt  of  the  narrowness  of  three  of  the  roads." 

the  ramalndeT  of  the  incriminated  paragraph  of  the 
VmpootuB  ie  "  amd  it  is  fnlly  expected  that  by  means 
of  thia  (te.,  the  nae  of  steam)  a  considerable  saving 
«i&  iBaelt  in  the  working  expensee  of  the  line,  as 
Mspued  with  other  tramwaye  worked  by  horsee." 
lUa  wtt  not  untrue ;  there  had  been  a  division  of 
^fatioa  ia  the  directory  on  the  subject,  whioh  was 
te^,  and  before  the  issue  of  the  prospectas,  resolved 
^  iatoir  of  steam,  as  appears  from  Mr.  Pethe6k*a 
^^^  of  the  7th  of  January,  1883.  The  conoluslon  I 
^<v»srrired  at  is  that  this  paragraph  of  the  prospectus, 


I 


though  inaceurate  in  point  of  law  in  one  ptrtioolar, 
seems  on  the  whole  to  have  been  morally  true.  If  thia 
view  ia  correct,  it  is  an  answer  to  the  action;  but| 
assuming  that  it  is  not  correct,  or  that  your  lordships  are 
not  prepared  to  adopt  it,  I  proceed  to  ezpreaa  my 
opinion  on  the  remaining  substance  of  the  action* 
Gotten,  L.J.,  describes  the  action  as  ''an  action  of 
deceit,  a  mere  common  law  action."  The  description  ia 
accurate,  and  I  proce^  to  deal  with  it  aa  a  mere 
common  law  action.  It  haa  not  been  in  the  leaat  altered 
in  the  oharaoteristioe  by  having  been  Inatituted  in  the 
Ohanoery  Biviiion,  or  tried  by  a  Jadge,  without  the  aid 
of  a  Jury,  nor  are  your  lordahipa  neceBaarily  driven  to 
conaider  on  the  preaent  appeal  aome  of  the  eubtle  and 
refined  dlstinctiona,  whioh  have  been  engrafted  on  the 
dear  and  simple  principles  of  the  common  law.  The 
action  for  deceit  at  common  law  ia  founded  on  fraud. 
It  ia  eesentidl  to  the  aotion  that  moral  fraud  ehonld  be 
eatablished,  and  since  the  caee  of  Evan$  v.  OoUim^  5  Q.  B. 
880,  in  the  Exchequer  Chamber,  it  has  never  been 
doubted  that  fraud  muet  concur  with  the  false  statement  to 
maintain  the  action.  It  would  not  be  sufficient  to  show 
that  a  false  repreeentation  had  been  made.  It  must 
further  be  eetablished  that  the  defendant  knew  at  the 
time  of  making  it  that  the  representation  was  untrue, 
or,  to  adopt  the  language  of  the  learned  editors  of 
"The  Loading  Oases,"  that  ''the  defendant  must  be 
shown  to  have  been  actually  and  fraudulently  cogniawt 
of  tlie  falsehood  of  his  repreeentation  or  to  have  made 
it  fraudulently  without  belief  thit  it  was  trae."  The 
leading  counsel  for  the  reepondent  met  the  argument 
fairly  on  the  allegations  of  facts.  He  alleged  "that 
the  defendants  were  not  honest;  that  they  stated  in  the 
proepectua  a  definite  lie,  and  knew  that  it  waa  a  lie.*' 
That  ia  the  very  iaaue,  in  fact,  in  the  case. 

The  whole  law  and  all  the  casee  on  the  sabject  will 
be  found  in  the  notes  of  Chandelor  v.  Lopui  and 
PaiUy  V.  Freemati.  There  is  also  a  dear  and  able 
summary  of  the  dadsions  both  bi  law  and  iu  equity, 
brooght  down  to  the  preeent  iime  in  the  recent  elition 
of  "  Benjamin  on  Sales,"  by  Pearaon,  Gee,  and  Royd. 

I  dedre  to  m^ike  an  observation  on  Ch'indelor  v. 
ZopiM.  The  report  in  Gro.  Jac.  4  would  seem  to  have 
but  little  direct  bearing  on  the  preeent  oaae  were  it  not 
for  the  opinion  attributed  to  Anderson,  J. ;  but  there  ia 
a  valuable  note  in  8  Dyer  by  Ydllant  (75  a),  whioh  ia 
aa  follows: — ^Lopus  brought  an  aotion  upou  the  case 
agdnat  Ohanddor,  and  showed  that^  whereas  the  de- 
fendant waa  a  gcddamith,  and  akilLed  in  the  nature  of 
predous  stones,  and  being  poeseaaed  of  a  atone  which 
the  defendant  asserted  and  assured  the  sdd  pUhntilE 
to  be  a  true  and  perfect  stone,  fto.,  called  the  bezdir 
stone,  ftc,  upon  whioh  the  defendant  boaght  it,  Ac  ; 
there  the  opinion  of  Popham,  O.J.,  was, "  that  if  I  have 
any  conunodities  which  are  damaged  (whether  victuals 
or  otherwise),  and  I,  knowing  them  to  be  eo,  sell  them 
for  good,  and  affirm  them  to  be  so,  an  action  apon  the 
case  lies  for  the  deceit;  buf,  although  they  may  be 
damaged,  i(  I,  knowing  not  that,  affiroa  them  to  be 
good,  still  no  action  liee,  without  I  warrant  them  to  be 
good."  The  action  seems  originally  to  have  been  on  a 
warranty  whioh  failed  in  fact,  as  there  has  been  no 
warranty,  and  it  was  then  eonght  to  support  it  as  »n 
action  for  decdt ;  but  it  waa  not  alleged  in  the  court 
that  the  defendant  knew  the  repreeentation  to  be  untrue. 
It  waa  in  reference  to  that  that  the  obaervation  of 
Popham,  O.J.,  waa  made.  He  bad  the  reputation  of 
being  a  oonsummate  lawyer. 

The  note  in  8  Dyer  (75  a)  was  probably  by  Mr.  Treby, 
afterwards  Ohief  JostioeTrebj.  Ha  edited  an  edition 
of  "  Dyer,"  published  in  1688.  I  have  not  had  an 
opportunity  of  referring  to  it,  bat  it  ia  aaid  that  he  gave 
the  public  aome  highly  authoritative  notee  in  that  edition. 
I  have  quoted  from  Mr.  Vaillant's  edition,  p«iblished  in 
.1793. 
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The  whole  evidence  gWen  on  this  iippeal  has  been  laid 
liclore  your  lordshipe,  and  we  have  tu  deal  with  it  as  a 
whole.  That  evidenoe  has  been  already  so  fully  sftaittd 
mfd  criticized  that  it  is  not  neoessary  tor  me  to  do  more 
than  to  state  the  conclosions  of  fact  which,  in  my 
dpinion,  are  reasonably  to  be  dednced  from  it—vis., 
that  the  several  defeiidants  did  not  know  that  the  in* 
aiiainated  statement  in  the  prospectus  was  uAtzae  ; 
find  that,  on  the  contrary,  they  ibeverally,  and  in  good 
laitb,  believed  it  to  be  true.  The  conclusions,  in  fact, 
at  which  I  have  arrived  render  it  unnecessary  for  me  to 
soiisider  tbi*  long  and  rather  blundering  list  of  authori* 
ties  to  which  your  lordships  were  referred,  or  to  criticize 
the  reasons  given  in  the  Oourt  of  Appeal  for  their  de- 
cision in  the  pr*  sent  case.  I  desire^  however,  to  make  a 
single  obseivation. 

There  is  one  characteristic  which,  as  it  seems  to  me, 
pervades  each  of  the  several  judgments  of  the  Oourt  of 
Appeal — viz.,  that  the  bond  fide  belief  of  the  defendants 
in  ihe  truth  of  the  representation  was  unavailing,  unless 
it  was  a  reasooAble  belief  resting  6n  reaeenable  grounds. 
If.  this  is  correct,  it  seeoM  to  me  that  in  an  action  for 
'* deceit"  it  would  be  necessary  to  submit  to  the  Jury  (if 
tried  before  that  tribunal),  not  only  the  existence  of 
tliat  belief  lond  fide^  but  also  the  grounds  on  which.it 
was  anived  at,  and  their  nasonableness. 

I  am  by  no  means  satisfied  Ihat  soeh  Is  the  laVr,  and, 
if  now  driven  to  express  an  opinion  on  it^  I  would 
mrcfer  following  the  opinion  of  Lord  Oruiworth  in 
JFtitem  Bank  of  Scotland  v.  Addie^  in  whkdi  he  said, 
*'  I  confess  that  my  opinion  was  tbot  In  what  his  loxdsfaip 
(Lord  Chelmsford)  thus;  stated  he  went  beyond  what 
principle  warrants*  If  persona  In  the  situations  of 
directors  of  a  bank  make  statements  as  to  the  conditions 
of  its  affairs  which  they  hand  fide  believe  to  be  true,  I 
cannot  think  they  can  be  guilty  «f  fraud,  beoaose  other 
persons  think,  or  the  court  thinks,  or  your  lordahips 
think,  that  there  Was  no  sufficient  ground  to  woniant 
the  opinion  which  they  had  formed.  If  a  little  more 
care  or  caution  must  have  led  the  directors  to  a  con* 
dosion  different  from  that  which  they  put  forth,  tfais 
may  afford  strong  evidence,  to  show  that  they  did  not 
really  believe  in  the  truth  of  what  they  stated,  and  so 
that  they  were  guilty  of  fraud.  But  this  would  be  the 
eonsequeoce,  npt  of  their  havihg:  stated  as  true  what 
they  had  not  reasonable  gitound  to  belioTe  to  be  true, 
but  of  their  having  stated  as  true  what  they  did  not 
believe  to  be  true."  A  director  is  bound  in  aU  particu- 
lars to  be  careful  and  circumspect,  and  not|  ^ther  in 
his  statements  to  the  public  or  In  the  performanae  of 
tho  duties  he  has  undertaken,  to  be  careless  or  n^U* 
gent  or  rash.  Want  of  oare  or  circumspection,  as  well 
as  recklessness,  may  in  such  a  case  as  the  present  be 
token  into  conaideration  in  determining  at  eveiy  stage 
the  question  of  bona  fidtt. 

I  am  of  opinion  that  the  decision  of  the  Court  of 
Appeal  should  be  reversed. 

Loid  Hbrschsll.-^Iu  the  statement  of  claim  in  this 
Mtion,  the  respondent,  who  ii  the  plaintiff,  alleges  that 
the  appellants  made,  in  a  prospectus  issued  by  them, 
eertoin  statements  which  were  untrue,  that  they  well 
knew  the  facts  were  uot  as  stated  in  the  prospectus,  and 
mode  the  representations  fraudulently  and  with  a  view 
to  induce  the  pUiutiff  to  take  shares  in  the  company. 
**  The  action  is  one  which  is  commonly  called  an  action 
of  deceit,  a  mere  common  law  action.''  This  is  the 
desctiption  of  it  given  by  Cotton,  L^J.,  in  delivering 
Judgment.  I  think  it.  is  important  that  it  should  be 
borne  in  mind  that  sach  an  aetion  differs  essentially 
from  one  brought  to  obtain  reecission  of  a  contract  on 
the  ground  of  misrepresentation  of  a  material  fact.  The 
principles  which  govern  the.  two  actions  differ  widely-*- 
where  i^scission  is  claimed,  it  is  only  necessary  to  prove 
that    there     was    misrepresentation;    then,    however 


'honestly  it  may  hAvd  been  mode,  however  free  froti' 
blame  the  person  who  mods  it,  the  contraot,  having  been 
obtained  by  misrepresentation,  oiinnot  stand.  In  a* 
action  of  deceit,  on  the  contrary.,  it  is  not  enough  to 
establish  misrepresentation  alone  \  it  is  conceded  on  all 
hands  that  something  more  uufBt  be  pcoTed  to  cast  lia- 
bility upon  the  defendant,  though  it  has  been  a  matter 
of  oontroveny  what  additional  elements  are  requisite.  I 
lay  stress  upon  this,  because  observations  made  by  leaned 
judges  in  actions  for  readseion  have  been  cited  and  mush 
reli^  upon  at  the  bar  by  counsel  for  the  respondent 
Care  must  ob^oukly  b^  observed  in  applying  the  language 
used  in  relation  to  such  actions  to  an  action  of  deeeil. 
Bven  if  the  scope  cK'  the  langaage  used  extend  bsyoai 
the  particular  action  which  was  beiog^dealt  with,  it  mmt 
be  remembered  that  the  learned  judges  were  not  engaged 
in  determining  what  is  necessary  to  support  an  action  of 
deceit,  or  In  disoiiminating  with  nicety  the  elemsnti 
which  enter  into  it. 

There  is  another  class  of  actions  which  I  taast  refer  ts 
also  for  the  purpose  ef  potting  it  aside.  I  mean  tkoas 
cases  where  a  person  within  whose  special  province  it 
lay  to  know  a  parttcular  foot,  'has*  given  an  erroasoos 
answer  to  on  infUiry  mode  with  regard  to  it  by  a  perssa 
desirons  of  asoertalniag  the  faot  for  ther  purposs  ot 
determiniBg  his  course  aooordifigly,  and  has  been  leU 
bound  to  taake  good  ihe  nssuranoe  he  has  given.  0»r> 
rotMS  V.  Lofkt  10  Ves.:470,'may  be  cited  as>an  exampU, 
where  a  truMoe  had  been  asked  by  un  intending  lender 
upon  the  security  of  a  trust  fund,  whether  notice  of  sny 
prior  ifacUMihriAice  upon  the  fimd  had  been  given  to  him* 
In  cases  like  this,  it  has  been  said  that  the  drcumstaim 
that  tliie  answer  was  honestly  made  in  the  belief  that  it 
was  true  affords  no  defence  to  the  action.  -  Lord  6el* 
borne  pdnted  out  in  BrcwrdU  v.  GampbeU  that  these 
oaees  were  in  an  altogether  different  category  fioai 
aetlons  to  recover  damages  lor  false  representation,  soeh 
as  we  are  now  dealing  with. 

One  other  observation  I  have  to  make  before  proceed* 
ing  to  consider  the  low  which  has  been  laid  down  by  tiis 
learned  judges  in  the  Oourt  of  Appeal  in  the  cose  before 
your  loidsbipe.  **  An  action  of  deceit  is  a  common  Uiv 
action,  and  must  be  decided  bn  the  same  princi^sa. 
whether  it  be  brought  in  the  Cfaaneery  Division  or  in  onf 
of  the  Common  Law  DiviHotts,  thtee  being  in  my  opioion 
no  such  thing  as  an  equitable  actiou  for  deceit."  Thia 
wae  the  language  of  Ctotton.  L.J.,  la  Arkwright  v.  N€w* 
bold,  89  W.  fi.  456,  17  Ch.  D.  301.  It  was  adopted  by 
Lord  Blackburn  in  Smith  v.  Chadwi4ikf  and  is  not,  I 
think,  open  to  dispute. 

In  the  court  below.  Cotton,  L.J.,  said,  **  What,  in  my 
eplidon,  Is  a  covfeet  statement  of  the  law  la  this :  tbat 
where  a  man  makes  a  stateoaent,  to  be  acted  upon  bj 
ethers,  which  Is  false,  and  which  Is  known  by  him  to  be 
false,  or  is  made  by  him  recklessly,  or  without  core 
whether  it  is  true  or  false,  that  is,  irithout  any 
reasonable  ground  lor  believing  it  to  be  true,  he  Ib  liable 
In  au  action  of  deceit  at  the  suit '  of  anyone  to  whom 
it  was  addressed,  and  who  iras  materially  induced  by 
the  misstatement  to  do  an  act  to  his  prejudice."  About 
much  that  is'  here  stated  there  eannot,  I  think, 
be  tWo  opittiona  But  when  the  learned  Lord  Jostioe 
speaks  of  a  siateknent  made  recklessly  or  without  caie, 
*'  whether  it  Is  true  or  false,  that  is,  without  any  reason- 
able ground  for  believing  it  to  be  true,"  I  find  myself, 
with  all  respect,  unable  to  agree  that  these  }are  eos^ 
T^rtible  expressions.  To  make  a  statement,  oareless 
whether  it  be  true  or  false,  and  therefore  without  soy 
real  belief  in  its  truth,  appears  to-  me  to  be  an  essentially 
different  thing  firom  making,  through  want  ot  care,  a  f  a«se 
statement  which  is  nevertheless  honestly  believed  to  be 
true.  And  it  Is  surely  conceivable  that  a  man  msy 
believe  that  what  he  states  ii  the  fact,  though  he  has 
been  so  wanting  in  care  that  the  oourt  may  think  (bat 
there  were  no  sufficient  grounds  to  warrant  his  belief «    1* 
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ihatl'liftTe  to  oontider  hereafter  whether  the  want  of 
zeMODA^le  groand  for  beliefing  the  etatement  male  ie 
iidBdeiit  io'rapporC  an  actidS  of  deeeft  I  aai  only 
ooDoemed  for  the  moment  to  point  out '  thai  it  doee  not 
follow' that  it  it  10  beoaaee'there  is  anthoiltjr  for  sajing 
that  a  statement  made  reckleMy,  without  oaring  whother 
it  be  tme  orfaleoi  affords  suffloient  fonndatloa  for  sooh 
an  action.  That  the  learned^ Lord  Jasfloe  thought  that 
if  a  false  statement  were  made  withont'  treasonable 
gronn^  for  believing  it  to  be  trne,  an  aoHon  of  deoett 
wonld  He,  is  clear  from  a  sabeequent  passage  tn  his 
jodgment.*  He  says  that  wheo  statements  aro  made  in 
a  pioepeotos  like  the  present,  to  be  circulated  amongst 
persons  in  order  to  Induce  them  to  take  shares,  **  there  fis 
a  duty  cast  npoik  the  director  or  other  person  who  makes 
those  statements  to  take  care  that  there  are  no  ex* 
pressiona  In  them  which  in  fact  are  false ;  to  take  oaro 
tiiat  he  has.  raasonable  ground  for  the  material  statements 
iriiieh  are  contained  in  that  docnment  which  he  prepares 
•ad  dicalateslor  the  Tory  purpose  of  its  being  acted  npon 
by  otherei"  The  learned  j udgeproceeds  to  say,  <*  Aithongh 
in  my  opinion  it  is  not  necessary  that  therd  should  be 
what  I  should  call  fraud,  yet,  in  these  actions,  according 
to  my  view  of  the  law,  there  mutt  be  a  departure  from 
duty,  that  fa  to  say,  an  untrue  statement  made  without 
•ay  reasonable  ground  for  beliering  that  statement  to  be 
true ;  and,  in  my  opinion,  when  a  man  makes  an  un- 
true statement,  with  an  intontion  that  it  shall  be 
•eted  npoD,  without  any  reasonable  ground  for 
believing  tfaat  statement  to  be  true,  he  makes  a  default4n 
a  duty  which  was  thrown  upon  him  from  the  position  he 
has  taken  upon  himself,  and  he  violates  the  righti  which 
those  to  whom  he  makes  the  statement  have,  to  have 
true  stetemente  only  made  to  them."  Kow,  I  have  first 
to  remark  on  these  observations  that  the  alleged  **  right  '* 
must  snrel  J  be  here  stated  too  widely  if  it  is  Intended  to 
refer  to  a  legal  right,  the  violation  of  which  may  give 
rise  to  an  action  for  damges.  For,  if  there  be  a  right 
to  have  true  statemente  only  made,  this  will  render 
liable  to  an  action  those  who  make  nntme  statements, 
however  innocently.  This  cannot  have  been  meant  I 
tidnk  it  mnat  have  been  intended  to  make  the  statement 
of  the  right  correspond  with  that  of  the  alleged  duty, 
the  departare  from  which  is  said  to  be  making  an  un- 
true statement  without  any  reasonable  ground  for 
belSering  it  to  true.  I  have  further  to  observe  that  the 
Lord  Justipe  distinctly  says  that  if  there  be  sudh  a  depar- 
ture from  ^ty,  an  action  of  deceit  can  be  midntained, 
fiiough  there  be  not  what  he  should  call  fraud.  •  I  shall 
have  by-and-bye  to  consider  the  discussions  which  have 
•risen  as  to  the  difference  between  the  populur  under- 
standing of  the  word  '*  frand,'*  and  the  interpretation 
given  to  it  by  lawyers,  which  have  led  to  the  use  of  such 
expreniona  as  "legal  fravfd"  or  *' fraud  in  law,"  but  I 
aiay  atato  at  once  that,  in'  my  opinloti,  without  proof  of 
fr&ud,  no  aetioD  of  deceit  is  maintainable.  When  I 
ezmalne  the  cases  which  hav6  been  decided  upon  this 
bionph  of  the  law,  I  shall  endeavouf  to  show  that  there 
io  atMmdant  authority  to  warrant  this  propositidn. 

I  return  dow  tp  the  judgmento  delivered  In  the  Court 
of,  Ame^i,  t|ir  James  Uannen  says,  **  I  take  the  law  to 
U  tifit  ix  k  mun  takes  upon^  himself  to  assert  a  thing  to 
btf  trne^  whioh  he  does  not' lino w  to  be  true  <and  has  no 
r«ifDibdde  ground  to  believe  to  be  true,  in  order  to 
i'ldnee  anther  to <  act  upon -the  assertioui  who  does  so 
«-^  and  la  thereby  damnified,  the  person  se  damnified  is 
'utfUed  to  mtintain  an  action  for  deceit."  Again, 
icpec,  L.J.,  states  what  In  his  opinion  is  the  result  of 
t^  eases.  I  will  uot  trouble  your  lordships  with  quoting- 
*hs  first  three  propositione  which  he  lays  down,  although 
I  ds  not  feel  sure  that  the  third  is  distinct  froso,  and 
not  rather  an  instance  of,  the  case  dealt  with  by  the 
weond  piopOftitinn.  But  he  says  that  a  person  making  a 
tdse  statement  u  tended  to  be,  and  in  fact  relied  on  by 
fte  penon  to  whom  it  la  made,  may  be  sued  by  the 


peiaon  damaged  thaieby.  **  Fourthly,  if  It  is  untrue  iu' 
fact,  but  bdlared  to  be  true  without  any  reasonabler 
grounds  for  soch  belief." 

It  will  thus  be  seen  that  all  the  learned  Judges  con« 
eurred.in  thinking  thut  tt  was  suffieient  to  prove  that 
the  fepEsaetttattops  made  wete  not  in  acoordaDce  with 
faot^  and  that  the  person  nudring  them  had  no  reason<^i 
able  ground  for  believing  them.    They  did  not  treat  the 
absence  of  such  neasonaUe  igrounds  as  evidence  merely  . 
that   the   •totements    were   made    recklessly,  careless. 
whether  they  were  true  or  f  ^e,  and.  without  belief  that . 
they  were  true,  but  they  adopted  as  the  test  of  llabilify, ; 
not  the  ezistenoe  of  belief  in  the  truth  of  the  assertions^ 
made,  but  whether  the  belief  in  them  was  fouodad  upon 
any  reasonable  grounds*    It  will  be  seen  further,  that 
the  court  did  not  purport  to  be  establishing  any  new 
doctrine.    They  deemed  that  they  were  only  following 
the  oaaea  already  decided,  and  tliat  the  proposition  which 
they  oonoarred  in  laying  down  waa  established  by  prior 
authorities:    Indeed,  Lopes>  L.J.,  expressly  states  the 
law  in  this  respect  to  be  well  settled.    This  renders  a 
close  and  critical  examination  of  the  earlier  authoritiea 
necessary. 

I  need  not  go  further  back  than  the  leading  case  of 
Paaky  v.  Freeman.  If  it  was  not  there  for  the  first 
time  held  that  an  actton  of  deceit  would  lie  in  respect  of 
fraudulent  representations  against  a  person  not  a  party 
to  a  contract  induced  by  them,  the  law  was  at  all  evento 
not  so  well  settled  but  that  a  distinguished  judge,  Grose, 
J.,  diHering  from  his  brethren  on  the  bench,  held  that 
such  an  action  was  not  maintainable*  BuUer^  J.,  who 
held  that  the  action  lay,  adopted  in  relation  to  it  the 
language  of  Oroke»  J.,  in  3  Biiistro4e,  who  said,  *'  Fraud 
without  daouge,  or  damage  without  fraud,  gives  no 
cause  of  action,  but  where  these  two  concur  an  action 
lies" :  JBmUp  v.  MerreU^  3  Bulstrode,  95.  In  reviewing 
the  ease  of  Oroeee  v.  Oardn^r,  Oartb,  90,  Buller,  J.,  in 
Piuley  T.  Freeman,  says»  "  Knowledge  ol  the  falsehood 
of  the  thing  asserted  is  fraud  and  deceit,"  and  further, 
after  pointing  out  that  in  Bieney  v.  Belby,  Salk.  211, 
the  judgment  proceeded  wholly  on  the  ground  that  the 
defendant  knew  what  he  asserted  to  be  false,  he  adds 
(3  T.  B.,  at  p.  60),  "  The  assertton  alone  will  not  maintain 
the  action,  but  the  plaintiiE  must  go  on  to  prove  that  it 
was  false,  and  that  the  defendant  knew  it  to  be  so,"  the 
latter  worda  being  specially  emphasiiad.  Kenyoo,  0.  J., 
said,  **  The  plalntifl  applied  to  the  defendant,  teUiug  him 
that  they  were  going  to  deal  with  Falok,  and  desired  to 
be  informed  of  hla  credit,  when  the  defendant,  fraudu- 
lently, and  knowing  it  to  be  otherwise*  and  with  the 
design  to  deceiv/d  the  plaintiff,  made  the/Alse  affirmation 
stated  on  the  record,  by  which  he  euatained  damage. 
Can  a  doubt  be  cBtortained  for  la  mofnent  that  this  i« 
injnriowB  to  the  plidntlfl  F  "  In  thla  caae  it  was  evidently 
considered  that  fraud  waa  th^  basis  of  the  action,  and 
that  such  fraad  might  eonstet  In  making  a  statement 
known  to  be  false. 

Baijfamfiy.  Oreaey  was,  again,  an  actioo  in  respect  pf 
a  false  affinnatlon  made.by  the  defendant  to  the  plaiutifl 
about  the  credit  of  &  third  party  whom  the  plaiutiff  was 
about  to  trust  The  wei4i  oomplaineRl  of  wpre,  *'  I  can 
assure  you  of  my  own  knowledge  that  you  may  credit 
Miss  B.  to  any  amouBt  nitix  perfect  safety."-  All  the 
j«dges  were  agreed  that  fraud  was  of  the  essence  of  the 
action,  but  th^  difCerad  hi  their  riew  of  the  conclusion 
to  be  drawn  from  the  facto.  Lord  Eenyon  thoagbt  that 
fraud  had  been  ^ro^ed  becaupe  the  defendant  stated  tbat 
to  be  tone  within  his  own  knowledge  whioh  be  did  not , 
know  to  be  true.  The  other  judges,  thinkiug  that  tho 
defendant's  words  tonchiag  his  own  knowledge  were  no 
more  than  a  strong  expresripn  of  opinioD,  inasmuch  an  a 
statement  concerning  the  credit  of  another  can  be  no 
more  than  a  matter  of  opinion,  and  fhat  ha  (lid  believe 
the  lady's  credit  to  be  what  he  represented,  held  that 
the  action  wonld  not  lie.  It  is  beside  the  present  purpose 
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to  inquire  which  Tlew  of  the  faoti  was  the  more  sound. 
Upon  the  law,  there  was  no  diflerenoe  of  opinion.  It  is 
a  distinct  decision  that  knowledge  of  the  falsitj  of  the 
affirmation  made  is  essential  to  the  maintenance  of  the 
action,  and  that  belief  in  its  truth  affords  a  defence. 

I  may  pass  now  to  Foiter  t,  Charkif  7  Bing.  105. 
It  was  there  contended  that  the  defendant  was  not  liable^ 
even  though  the  representation  he  had  made  was  falre  to 
bis  knowledge,  because  he  had  no  intention  of  defraud- 
ing or  injuring  the  plaintiff.  This  contention  was  not 
upheld  bj  the  court ;  Tindal,  O.J.,  saying,  '*It  ia  fraud 
in  law  if  a  party  makes  representations  which  he  knows 
to  be  false,  and  injury  ensues,  although  the  motiTcs 
from  which  the  representations  proceeded  may  not  have 
been  bad."  This  is  the  first  of  the  cases  in  which  I 
have  met  with  the  expression  "fraud  in  law."  It 
was  manifestly  used  in  relation  to  the  argument  that 
the  defendant  was  not  actuated  by  a  desire  to  defraud 
or  injure  the  person  to  whom  the  representation  was 
made.  The  popular  use  of  the  word  "  fraud  '*  perhaps 
inTol?es  generally  the  conception  of  such  a  motive  as 
one  of.  its  elements.  But  I  do  not  think  the  Chief 
Justice  intended  to  indicate  any  doubt  that  the  act 
which  he  characterised  as  a  fraud  in  law  waa  in  tmtti 
fraudulent  as  a  matter  of  fact  also.  Wilfully  to  tell  a 
falsehood  intending  that  another  shall  be  led  to  act 
upon  it  as  if  it  were  the  truth  may  well  be  termed 
fraudulent,  whatever  the  motive  which  induces  it,  though 
it  be  neither  gain  to  the  person  making  the  assertion 
nor  injury  to  the  person  to  whom  it  is  made. 

FotUr  v.  Chanu  waa  followed  in  CctM  t.  Brown 
8  Bing.  83,  and  shortly  afterwards  in  FolhiU  v.  Walter. 
The  learned  counsel  for  the  respondent  placed  great 
reliance  on  this  case^  because  although  tiie  jury  had 
negatived  the  existence  of  fraud  in  fact  the  defendant 
was  neveithelcss  held  liable.  It  is  plain,  however,  that 
all  that  was  meant  by  this  finding  of  the  Jury  was 
that  the  defendant  was  not  actuated  by  any  corrupt  or 
improper  motive,  for  Lord  Tenterden  says,  *'It  was 
oon tended  that  in  order  to  maintain  this  spedes  of 
action  it  is  not  necessary  to  prove  that  the  false  repre- 
sentation was  made  from  a  corrupt  motive  of  gain  to  the 
defendant,  or  a  wicked  motive  of  injury  to  the  plaintiff ; 
it  was  said  to  be  enough  if  a  representation  ia  made 
whicli  the  party  making  it  knows  to  be  untrue,  and 
which  la  intended  by  him,  or  which,  from  the  mode  in 
which  it  is  made,  is  oalculated  to  induce  another  to  act 
on  the  faith  of  it  in  such  a  way  as  that  he  may  incur 
damage,  and  that  damage  ia  actually  incurred.  A 
wilful  falsehood  of  such  a  nature  was  oontended  to  be, 
in  the  legal  sense  of  the  word,  fraud,  and  for  this 
position  waa  cited  toiler  t.  OharlUf  to  which  may  be 
added  the  recent  oaae  of  OorM  v.  Brawn^  The  prin- 
ciple of  tbeee  cases  appeara  to  ua  to  be  well  founded, 
and  to  apply  to  the  preaent." 

In  a  later  caseof  Craumhay  t.  ThMnpion^  4  IL  A  G. 
357,  Maule,  J.,  explaina  PMiU  T.  TFiittsr  thua:  <<If 
^  wrong  be  done  by  a  ftdse  representation  of  a  party 
%ho  knows  such  representation  to  be  false,  the  law  will 
Infer  an  intention  to  injure.  That  is  the  effect  of 
FolhiU  V.  WaUer:'  In  the  same  case  Oiesswell,  J., 
deflnea  **  fraud  in  law"  in  terms  which  have  been  often 
quoted.  "  The  oase^*  he  says,  ''  may  be  considered  to 
establish  the  principle  that  fraud  in  law  eonaista  in 
knowingly  asserting  that  which  is  false  in  fact,  to  the 
injury  of  another.'' 

In  Jlioeni  v.  Aytsorl^  10  M.  k  W.  157,  which  was 
decided  in  the  same  year  aa  Craw$hay  t.  Thompiont 
Jjotd  Abinger  having  tuggested  that  an  action  of  frand 
might  be  maintained  where  uo  moral  Uame  waa  to  be 
imputed,  Baion  Fluke  said,  *'To  support  that  oonnt 
(vis.,  a  oonnt  for  fraudulent  representation)  It  was 
essential  to  prove  that  the  defendants  knowingly,'*  and 
Iobsen»  that  this  word  is  emphasiaed'^by  words  or 
llieb  a  rtpreieotation  as  is  ati^  in  the 


third  count  relative  to  the  invoice  of  these  goodii  is 
they  knew  to  be  lutrue." 

The  next  case  in  the  series,  Taylor  v.  Aihion^  is  o&s 
which  strikes  me  as  being  of  great  importance.  It 
was  an  action  brought  agidnat  directors  of  a  baiJc,  foi 
fraudulent  representations  as  to  its  affairs  whereby  the 
plaintiff  was  induced  to  take  shares.  The  jury  foond 
the  defendants  not  guilty  of  fraud|  but  expressed  the 
opinion  that  they  had  been  guilty  of  gross  negligenoe. 
^ception  was  taken  to  the  mode  in  which  the  om 
was  left  to  the  jury,  and  it  was  oontended  that  theic 
verdict  entitled  the  plaintiff  to  judgment  Bana 
Parke,  however,  in  delivering  the  opinion  of  the  ooaii> 
said,  "  It  is  insisted  that  even  that  (via.,  the  gron 
negligence  which  the  jury  had  found)  aocompuiied 
with  damage  to  the  plaintiff  in  consequence  of  that 
gross  negligence  would  be  sufficient  to  gain  him  a  right 
of  action.  From  this  proposition  we  entirely  dissent, 
because  we  are  of  opinion  that,  independenUy  of  any 
contract  between  the  partiee,  no  one  can  be  mads 
responsible  for  a  repressntation  of  this  kind  unless  it 
be  fraudulently  made.  •  .  .  But  then  it  was  sail 
that  in  order  to  constitute  that  fraud,  it  was  not 
neceasary  to  show  the  defendants  knew  the  fact  they 
stated  to  be  untrue,  that  it  was  enough  that  the  fact 
was  untrue,  if  they  communicated  that  fact  for  a 
deceitful  purpose,  and  to  that  proposition  the  coart  Is 
prepared  to  assent.  It  is  not  neceasary  to  show  that 
the  defendants  knew  the  facts  to  be  untrue ;  if  they 
stated  a  fact  which  was  untrue  for  a  fraudulent  par* 
poae,  they  at  the  same  time  not  believing  that  Mt  to 
be  true,  in  that  case  it  would  be  both  a  legal  and 
moral  fraud." 

Now,  it:  s  impossible  to  conceive  a  more  emphaUo 
declaration:  han  this,  that  to  support  an  action  of 
deceit  fraud  must  be  proved,  and  that  nothing  less  thaa 
fraud  will  do.  I  can  find  no  trace  of  the  idea  that  it 
would  auifioe  if  it  were  shown  that  the  defendants  had 
not  reasonable  grounds  for  believing  the  statements  they 
made.  It  is  difficult  to  underatand  how  the  defendanta. 
could,  in  the  case  on  which  I  am  commenting,  have  been 
guilty  of  gross  negligence  in  making  the  statements, 
they  did,  if  they  had  reasonable  grounds  for  beUevia^ 
them  to  be  true,  or  if  they  had  Uken  care  that  they  bad 
reasonable  grounds  for  making  them. 

All  the  cases  I  have  hitherto  referred  to  weie  ia 
courts  of  first  instance.  But  in  OoUim  v.  JSwanSt  5 
Q.  B.  805,  they  were  reviewed  by  the  Sxoheqner 
Chamber.  The  Judgment  of  the  court  waa  delivered 
by  Tindal,  0. J.  After  steting  the  question  at  issue  to 
be  "  whether  a  statement  or  representation  which  is 
false  in  fact,  but  not  known  to  be  ao  by  the  psrty 
making  it,  but>  on  the  contrary,  made  honestly,  and  in 
the  full  belief  that  it  is  true,  affords  a  ground  for 
action,"  he  prooeeda  to  say  :  "The  current  of  autt|Oii- 
ties  from  Fatky  v.  IVeemaii  downwards,  has  laid  Awn 
the  general  rule  of  law  to  be  that  f^nd  must  concor 
with  the  false  statement  in  order  to  give  a  ground  of 
action."  Is  it  not  dear  that  the  oonrt  considered  that 
fraud  was  absent  if  the  statement  waa  ^  made  honsitly^ 
and  in  the  fnU  beUef  that  it  was  truer  '* 

In  B9aM  T.  Edmundi.  1  W.  B.  4IS,  13  a  B. 
777,  Maule,  J«  aqgnm&Si  an  important  opinion  often 
quoted,  which  has  been  thought  to  carry  the  Uw 
further  than  the  previoua  authoritiee,  thou|^  I  really 
do  not  think  it  does  so.  He  said,  ««n  a  msft 
having  no  knowledge  whatcTer  on  the  subjsot 
takes  upon  himself  to  repreaent  a  certain  state  of 
facts  to  exist,  he  does  ao  at  his  peril,  and  if  it 
be  done  either  with  a  view  to  secure  some  benefit  to 
himself,  or  to  deceive  a  third  person,  he  is  in  law 
guilty  of  fraud,  for  ha  takes  upon  himself  to  warrant 
his  own  belief  of  that  whioh  he  so  asserts.  Although 
the  person  making  the  lepieaentation  may  have  no 
knowledge  of  its  fdaehood,  the  representation  m^  wu. 
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Iittfe  been  inadiileDtly  made,"  Tha  fonndation  of  thia 
pnpoiitioii  Danifestly  Ib,  that  a  person  making  any 
itetenent  which  he  intends  another  to  aot  npon,  mutt 
be  tiken  to  warrant  his  belief  in  its  tmtb.  Any  person 
aaUsg  such  a  statement  mast  always  be  aware  that  the 
BOBon  to  whom  it  is  made  will  understand,  if  not  that 
he  who  makes  it  knows,  yet  at  least  that  he  believe i  it 
fo  be  tme.  And  if  he  has  no  such  belief,  he  is  as  much 
fdl^  of  fraud  as  if  he  had  made  any  other  representa- 
floa  vhich  he  knew  to  be  false,  or  did  not  belieTe  to  be 
tne. 

Ibov  snive  at  the  earliest  case  in  which  I  find  the 
fSlggertiaD  that  an  untrue    statement    made    without 
teseooable  ground  for  beliering  it,  will   support   an 
aeCioBfor  deceit.    In  Addie  t.  The  Weitem  Bank  of 
SuBand  the  Lord  President  told  the  jury  <'tbat  if  a 
tm  should  occur  of  dbreotors  taking  upon  themselres 
topDt  forth  in  their  report  statements  of  importance  in 
1^  to  the  afflairs  of  the  bank,  false  in  themseWes, 
ad  vUoh  th^  did  not  belicTe,  or  had  no  reasonable 
groimd  to  belicTe,  to  be  tme,  that  would  be  misrepre- 
MBtttion  or  deceit«"    Exception  having  been  taken  to 
tUi  diieotlon  witfaont  avail  in  the  Court  of  Session, 
Loid  GbeUnsford  In  this  House  said,  **  I  agree  in  the 
poptie^  of  thia  Interlocutor.    In  the  argument  upon 
fldi  exception,  the  case  was  put  of  an  honest  belief 
bebg  entertained  by  the  directors,  of  the  reasonableness 
of  vhieh,  it  was  aaid,  the  Jury,   upon  this  direction, 
vouU  hsTe  to  Judge.    Bat  supposing  a  person  makes 
i&  VDtne  statement,  which  he  asserts  to  be  the  result 
dulmSJIde  belief  in  its  truth,  how  can  the  honaftdei 
be  teefad,  except  by  considering  the  grounds  of  sudi 
heBef.   And  If  an  untrue  statement  Is  made  whioh  is 
tended  upon  a  belief  which  is  destitute  of  all  reasonable 
giOQiidi,  or  which  the  least  inquiry  would  immediately 
coneet,  I  do  not  see  that  it  is  not  fairly  and  correctly 
dmisteriied  as  misrepresentation  and  deceit.*'    I  think 
ftneii  here  some  confusion  between  that  which  is  evi- 
taes  of  fraud,    and  that  which  constitutes  it      A 
eomideration  of  the  grounds  of  belief  is  no  doubt  an 
laportint  aid  in  aecpTtufnfng  whether   the  belief   was 
ndly  entertained.     A  man's  mere  assertion  that  he  be- 
Ihrcd  the  statement  he  made  to  be  true  is  not  accepted  as 
eoadoiifo  proof  he   did  to.      There  may  bo  such  an 
■hsenes  of   reasonable    ground   for  his    belief  as,  in 
^^^  et  Us  assertion,  to  carry  oouTictlon  to  the  mind 
ftithshadnot  reaUy  the  belief  whioh  he  alleges.    If 
thekamed  lord  intended  to  go  further,  as  apparently  ho 
tt,  sad  to  say  that,  though    the    belief    was    really 
CBtntiined,  yet  if  there  were  no  reasonable  grounds  for 
^  ths  person  making  the  statement  was  guilty  of  fraud 
nlhesBme  way  as  if  he  had  known  what  he  stated  to  be 
"K I  my  with  all  respect  that  the  prcTlons  authorities 
^Mno  wmaat  fbr  the  Tiew  that  an  action  of  deceit 
JH^ddtts  under  snoh  circumstances.    A  man  who  forms 
™  j^Msf  earelaaaly,  or  la  unreasonably  credulous,  may 
*'' JXwwthy  when  he  makes  a  representation  on 
"f  ttottier  if  to  act,  but  he  is  not  in  my  opinion 
™*^Blnt  hi  the  aense  in  whioh  that  word  was  used  In 
M^thecmssfiDm  PtuUy  t.  Freeman  down  to  that  with 
wh  lam  now  dealing.    Eren  when  the  expression 
**^fajaw**  has  been  employed,  there  has  always 
JH^lRintaad  regarded  as  an  essential  element,  that 
■•  ^eeeptton  wao   wilful,   either   because  the  untrue 
^'■■Mt  was  known  to  be  untrue,  or  because  belief  In 
•M  SBstzted  without  such   belief  existing.    I  have 
yt  ttsss  remarka  with  the  more  confidence  because 
"g^gpearto  me  to  haye  tlie  high  sanction  of  Lord 
In  deliTerIng  his  opinion  in  the  same  case 
I  oonfeaa  that  my  opinion  was,  that  In  what 


hs«i| 


?**!■%  (tlM  Lord  President)  then  stated,  he  went 
S^*>  principle  warrants.  If  persons  in  the 
JT***  ^  iireetora  of  a  bank  made  statements  as  to 
«e«iditlaa  of  its  affairs  which  they  5onJ  fide  beliefe 
•••troe,  I  Qtnnot  think  they  can  be  guilty  of  fraud 


because  other  persons  think,  or  the  court  thinks,  or 
your  lordships  think,  that  there  was  no  sui&oie&t 
ground  to  warrant  the  opinion  which  they  had  formed. 
If  a  little  more  care  and  caution  must  hafe  led  the 
directors  to  a  conclusion  different  from  that  whicAi  th^ 
put  fcrth,  this  may  afford  strong  oTidenoe  to  show  that 
they  did  not  really  beliere  in  the  truth  of  what  they 
stated,  and  so  that  they  were  guilty  of  fraud.  But 
this  would  be  a  oonsequenoe,  not  of  their  stating  as 
true  what  they  had  not  reasonable  ground  to  beliefe  to 
be  tme,  but  of  their  baying  stated  as  true  what  they 
did  not  believe  to  be  true."  Sir  James  Hannen  in  the 
court  below  seeks  to  limit  the  application  of  what  Lord 
Oranworth  says  to  cases  where  the  statement  made  is  a 
mutter  of  opinion  only.  With  all  deference,  I  do  not 
think  it  was  intended  to  be,  or  can  be,  so  limited.  Hm 
direction  which  he  was  considering  and  whioh  ha 
thought  went  beyond  what  true  principle  warranted 
had  relation  to  making  false  statements  of  importanoe 
in  regard  to  the  affairs  of  the  bank.  When  this  U 
borne  in  mind,  and  the  words  which  follow  those  whi^ 
are  quoted  by  Sir  James  Hannen  are  looked  at,  it 
becomes  to  my  mind  obvious  that  Lord  Oranworth  dUl 
not  use  the  words  "the  opbiion  which  th^  had 
formed"  as  meaning  anything  different  from  "tha 
belief  which  th^  entertained." 

The  opinions  expressed  by  Lord  Oalms  In  two  well- 
known  eases  have  been  cited  as  though  they  supported 
the  view  that  an  action  of  deceit  might  be  maintained 
without  any  fraud  on  the  part  of  the  persons  sued.  I 
do  not  think  they  bear  any  such  oonstmotlon.  In  the  caie 
of  the  Seeee  Meer  Mining  Oo,  t.  Bmiih^  17  W.  B.  1046, 
L.  B.  4  H.  L.  64,  he  ssid :  — "  If  persons  take  upon 
themselves  to  make  assertions  as  to  which  th^  are 
ignorant  whether  they  are  true  or  untrue,  they  must. 
In  a  civil  point  of  view,  be  held  as  responsible  as  if  they 
had  asserted  that  which  they  knew  to  be  untrue."  This 
must  mean  that  the  persons  referred  to  were  oonaoioua, 
when  making  the  assertion,  that  they  were  ignocant 
whether  It  was  true  or  untrue.  For  if  not,  it  might  be 
said  of  anyone  who  innocently  makes  a  falee  stitement. 
He  must  be  Ignorant  that  it  ie  untrue,  for  otherwise  he 
would  not  make  It  Innocently ;  he  must  be  Ignorant 
that  it  is  tme,  for  by  the  hypotheeis  it  Is  false.  Oon- 
stming  the  language  of  Lord  Oairns  in  the  sense  I  have 
indicated,  it  is  no  more  than  an  adoption  of  the 
opinion  expressed  by  Haule,  J.,  in  Evane  v.  Bdmundt* 
It  is  a  case  of  the  representation  of  a  person's  belief  In 
a  fact  when  he  is  conscious  that  he  knows  not  whether 
it  be  tme  or  false,  and  when  he  has  therefore  no  suoh 
belief.  When  Lord  Oairas  speaks  of  it  as  not  being 
fraud  in  the  more  invidious  sense,  he  refers,  I  think, 
only  to  the  fact  that  there  was  no  intention  to  cheat  or 
injure. 

In  Peek  v.  Oumey  the  same  learned  lord,  after 
alluding  to  the  oiroumstanoes  that  the  defendants 
had  been  acquitted  of  fraud  upon  a  criminal  chargCt 
and  that  there  was  a  great  deal  to  show  that  they 
were  labouring  under  the  Impreesion  that  the  oon- 
cera  had  In  it  the  elements  of  a  profitable  commerolal 
undertaking,  proceeds  to  say,  '*  They  may  be  absolved 
from  any  charge  of  a  wilful  design  or  motive  to  mislead 
or  defraud  the  public.  But  In  a  civil  proceeding  of  thif 
kind,  all  that  your  lordships  have  to  examine  is  the 
question— Was  there  or  was  there  not  misrepresentation 
in  point  of  fact  f  If  there  was,  however  innocent  the 
moti?e  may  have  been,  your  lordships  will  be  obliged  to 
arrive  at  the  ooneequences  which  probably  would  result 
from  what  was  done."  In  the  ease  then  under  ooa- 
sideration  it  woa  dear,  that  if  there  had  been  a  fsJoe 
statement  of  fact,  it  had  been  knowingly  made.  Lord 
Oairas  certainly  oould  not  have  meant  that  In  an  aotlcii 
of  deceit  the  only  question  to  be  considered  was  whetiier 
or  not  there  was  misrepresentation  in  point  of  fact  All 
that  he  hod  there  pointed  out  waS|  that  in  such  a  oaoa 
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■ttoftite  wto  immaterial ;  that  it  mattered  not  that  there 
•was  ho  design  to  mislead  or  defraud  the  public,  if  a  false 
.representation  wer«  knowini^y  made.  It  was  therefore 
but  an  affirmation  of  the  law  laid  down  in  Fester  y. 
fOhofhi,  PothiU  t.  WdUer,  and  other  oases  I  ha? e  already 
lefemd  to* 

.  I  dome  now  to  very  recent  eases.  In  Weir  ▼.  Bell, 
Lord  Bramwell  tigoronsly  critioized  the  expression 
^  legal  fraud,"  and  indicated  a  very  decided  opinion 
ofthat  an  aotion  founded  on  fraud  could  not  be  sustained 
Toooept  by  the  proof  of  fraud  in  faot.  I  have  already 
■  ghren  my  reasons  fofc  thinking  that,  until  recent  times, 
twt  mH  cTentl,  the  judges  who  spoke  of  fraud  in  law  did 
/Bflft  mean  to  exclude  the  existence  of  fraud  in  fact,  but 
)OBly  of  hn  intention  to  defraiud  or  injure.  In  the  same 
CMC  Ootton,  L.J.,  stated  the  law  in  much  the  same  way 
isiB  he  did  in  the  present  case,  treating  "  recklessly  "  as 
iMtuifalent  to  *<  without  any  reasonable  groundr  for 
4ieUMiiog  **  the  statements  m«de.  But ,  the  same  learned 
i^Jodg*  in  AMktJurifht  ▼.  HftwhoktM^  down  the  law  aome- 
fMM  ditteteiitly,  for  ha -said,  *'  Int  an  action,  of  deceit, 
ithe"  «e|^r#Bentatkm  to  f eund  the  action  r  muat  not  be 
flUnodant,  that  is  to  say#  it  mnst  be  made  either  with 
•knoiriedge  of  its  being  false,  or  with  a  reckless  disregard 
'flito  whether  it  is  cr  is  net  true."  And  his  exposition 
of  the  law  was  substantially  the  same  in  Edgington  ▼. 
'VibmaMrine,  33  W.  B.  911,  S9  Ob,  D.  459.  In  this 
Wter  case^  Bowcn,  Ii.J.,  defined  what  the  plaintiff  must, 
fprove  iitt  addition  to  the  faluty  of  the  statement  as, 
I*'  Secondly,  that  it  was  false  to  the  knowledge  of  the 
^defendants,  or  that  they  made  it  not  caring  whether  it 
Mbm  true.ov  fiOse." 

;•  It  only  remains  to  notice  the  case  of  BmiiK  t.  Qhai' 
wUL  The  late  Master  of  the  Bolls  there  said,  '*  A  man 
,lMij  issue  a  prospectus  or  make  any  other  statement  to 
ifaiduoe  another  to  enter  into  a  contraet»  belicTing  his 
-MUtement  is  true,  and  not  intending  to  doceif  e ;  but  he 
may,  tiirough  carelessness,  have  made  statements  which 
*n6  not  true,  and  which  he  ought  to  ha?e  known  were 
iiot  true,  and  if  he  does  so,  he  is  liable  in  an  aotion  for 
.Aseeit.  He  cannot  be  allowed  to  escape  merely  because 
jhe  had  good  intentions  and  did  not  intend  to  defraud.*' 
.ffhis,  like  CTerything  else  that  fell  from  that  learned 
-Judge,,  is  worthy  of  respectful  consideration.  With  the 
'last  sintenoe  I  quite  agree,  but  I  cannot  assent  to  the 
Adoctrine  that  a  false  statement  made  through  careless - 
.aess,  and  which  ought  tq  have  been  known  to  be  untrue, 
lof  itself  renders  the  person  who  makes  it  liable  to  an 
wetion  for  deceit.  This  does  not  seem  to  ma  by  any 
ineana  neoeesarily  to  amount  to  fraud ;  without  which, 
"the  action  will  not,  in  my  opinion,  lie.  •  It  must  be  re- 
tMiembered  that  it  was  not  requisite  for  Sir  George  Jesscl 
in  BmUk  t«  Ohad^ick  to  form  an  opinion  whether  a 
statement  carelessly  made,  but  honestly  belie?ed,  could 
•rbto  the  foundation  of  an  action  of  deosit.  .  The  decision 
•did  not  turn  on  any  auch  point.  The  conclusioa  at 
tlHiich  he  arrived  is  expressed  in  these  terms  :  *'  On  the 
^hole  I  have  come  to  the  conclusion  that  this,  although 
•Ib  some  respects  inaccurate,  and  in  some  respects  not 
(altogether  free  from  imputation  of  carelessness,  was  a 
Jsir,  honest,  and  h<md  fide  statement  on  the  part  of  the 
Idefendants,  and  by  no  means  exposes  them  to  an  aotion 
lor  deceit."  I  msor  further  note  that  in  the  same  case 
(Ltndley,  KJ.,  said  :— ''The  plaiutiff  has  to  pipve,  first, 
/that  the  misrepresentation  was  made  to  him ;  secondly, 
'iM  must  prove  that  it  was  false ;  thirdly,  tha^  it  was 
<ftdse  to  the  knowledge  of  the  defendants,  or,  at  all 
:6vents,  that  they  did  net  believe  it  to  be  true."  This 
-appears  to  me  to  be  a  diJBerent  statement  of  the  law 
olfom  that  which  I  have  just  criticised,  and  one  much 
iasore  hi  accord  with  tfie  prior  decisions.  The  case  of 
t§hnM  V.  Chodwkk  waa carried  to  your  lordship's  House., 
-JiOrd  Selbome  thus  laid  down  the  law: — *' I  conceive 
itbat  in  an  action  of  deceit  it  is  the  duty  of  the  plaintifE  to' 
aitablish  two  things :  firet,  actual  fraud,  which  is  to  be 


judged  of  by  the  nature  and  character  of  the  repreienta- 
tion  made,  considered  with  reference  to  the  object  lot 
which  they  were  made,  the  knowledge  or  meani  of 
knowledge  of  the  person  making  them,  and  the  intea* 
tion  which  the  law  justly  imputes  to  every  man  to  pro. 
duce  those  oonaequences  which  are  the  natural  rssolta  of 
his  acts  I  and,  secondly,  he  must  establish  that  thh 
fraud  was  an  inducing  cause  to  the  contraet."  It  wiU  be 
noticed  that  the  noble  and  learned  lord  regaids  the 
pro9f  of  actual  fraud  as  essential ;  all  the  otW  maftew 
to  which  he  refers  ai^  elements  to  be  considered  la 
detemdning  wheUier  such  fraud  has  been  estahUs^d. 
Lord  Blackburn  indicated  that  although  he  needy 
agreed  with  the  Master  of  the  Bolls,  that  l^eamedjoSip 
had  not  quite  stated  what  he  oonceiTed  fo  be  the  liv. 
He  did  not  point  out  precisely  how  far  be  differed,  hst 
it  is  impossible  to  read  his  judgment  in  thi^  case,  or  fa 
that  of  Brovmlie  v.  t)a7n^heU,  without  seeing  thsl,  in 
his  opinion,  proof  of  actual  fraud,  of  a  wilful  decepto, 
was  requisite. 

Having  now  drawn  attention,  I  believe,  to  all  (b 
cases  having  a  material  bearing  \ii>on  tiie  qaeittoft 
under  cousideration,  I  proceed  to  state  brieflj  the  oo&- 
ohiaions  to  which  I  have  been  led.  I  think  tite 
authorities  establish  tl^  following  propositions  ^— Hot, 
in  order  to  sustain  an  action  of  deceit,  ther^  mnstlN 
proof  of  fraud,  and  nothing  short  of  thst  will  lofjloe. 
Secondly,  fraud  is  proved  when  it  is  shown  thst  a  falie 
representation  has  been  made  {Ti\  kno'winglj,  oc  (S) 
wi()w>ut  belief  in  its  truth,  or  (3)  recklesdy,  caielea 
whe^ier  it  be  true  or  false.  Although  X  have  treated 
the  second  and  third  as  dtstinct  cases^  I  think' t^e  third 
is  but  an  instance  of  the  second,  for  cue  vbo  mafoi  a 
statement  under  such  circumstances  can  have  no  zeal 
belief  in  the  truth  of  what  be  atates.  To  prevent  a 
false  statement  being  fraudulent  there  musk  I  think, 
always  be  an  honest  belief  in  its  truth.  And,,  uda  prob- 
ably  oovere  the  whole  ground,  for  one  who  knowing 
alleges  that  which  is  false  has  obviously  no  such  'honMt 
belief.  Thirdly,  if  fraud  be  proved,  the  motif e  of  the 
person  guilty  of  it  is  immaterial.  It  matters  not  tbat 
there  was  no  intention  to  dieat  or  bijare  the  person  to 
whom  the  statement  was  made.  I  think  these  propod- 
tions  embrace  aU  that  can  be  supported  by  dedded  oaaei 
from  the  time  of  Pailey  v.  Freeman  down  to  Addi^i 
cose  in  1867,  when  the  first  suggestion  ie  to  be  foand 
that  belief  in  the  truth  of  what  he  has  stated,  will  not 
suffice  to  absolve  the  defendant  if  hia  belief  be  based  oa 
no  reasonable  grounds^  I  have  shown  that  this  view  wai^ 
at  once  dissented  from  by  Lord  Oranworth,  so.  that  there 
was  at  the  outset  as  much  authority  against  it  as  for  it 
And  I  have  met  with  no  further  assertion  of  Lord 
Ofaelmaford's  view  until  the  case  of  Weir  v.  BeU,  wheM 
it  seenu  tO|be  involved  in  Ootton,  L.J.'s  enunciatka  of 
the  law  of  deceit.  But  no  reason  is  the^e  given  ia 
support  of  the  view ;  it  is  treated  as  weU-est^bliahel  Uw. 
The  didtm  of  the  late  Master  of  tbe  Bolls— that  a  fdie 
atatament  nmde  through  careleasneas,  which  the  penoa 
making  it  ought  to  have  known  to^  be  uatms, 
woul4  austain  an  action  of  deceit  •«-  ^f^ried  W 
matter  atill  further*  Bi^t  that  such,  an  acticpi  cwU 
be  maintained  notwithstanding  an  honest  o^^  ^^*^  *^ 
atatement  made  was  true,  if  there  were  no  reasonabk 
grqunds  for  the  beUef,  was,  I  think,  for  the  fiittti«< 
decided  in  the  case  now  under  appeal.  In  n^  opiaioi^ 
makii^g  a  false  stateinent  throng^  want  of  fCare  falli  w 
short  of  and  is  a  very  different  thing  from  fraud,  ai^ 
the  same  may  be  said  of  a  false  representation  boneafq 
believed,  though  on  inauffioient  grounds.  Indeed 
Cotton,  L.J.,  himaelf  iudicated  in  ifbti  words  J 
have  already  quoted  that  he  ^ould  no^  call  it  fraw 
But  the  whole  current  of  antl^rities/  with  which  I 
have  so  long  detained  your  lords^ps,  shows  U 
my  mind  conclusively  that  fraud  is  essential  to  found  ti 
"faction  of  deceit,  and  that  it  cannot  be  maintained  whtv 


Vol  XXlTVrill. 

LNoY.  le,  1S80.J 

THE    WEEKLY  RBPOBTBK. 

43 

Hora  07  Lobm. 

Dbbvt  ».  PSBX. 

fhe  sets  proTe^  cannot  piopetlj  be  ao  termed.  And  the 
MM  of  royZor  ▼.  AiMon  appean  to  me  to  be  iu  direot 
eofidel  with  the  dUium  of  Sir  Gheorge  Jeaeel*  and  inoon- 
diteni  with  the  Tiew  taken  by  tfie  learned  Jndge  in  the 
oonrt  below.  •  I  obeerre  that  Mr.  Pollook,  in  his  able 
woik  en  Toiti^  at  page  243  »»  referring,  I  pretuaey  to 
the  dida  of  Cotton,  L.  J-  ai^d  Jec«el,  M.B.,  Mje  that  the 
actual  deoidon  in  Taylor  t.  Aihion  ia  not  coneiitent 
with  the  modem  oaaea  on  the  dutj  of  direotors  of  oom- 
paniea.  I  think  he  ia  right.  Bnt  for  the  reasons  I  hare 
giren  I  am  nnable  to  hold  that  anything  less  than  fraud 
will  render  directors  or  any  other  persons  liable  to  an 
aiita  of  deceit^  At  the  same  time  I  desire  to  say  dis- 
tinetly  that  when  a  false  statement  has  been  made  the 
qnsdoos' whether  there  ware  reaaonable  groands  for 
beUsfiag  it,  and  what  were  the  means  of  knowledge  in 
tbs  poflMSBiott  of  the  person  making  it,  are  most  we^hty 
Astlsis  !er  ooweidevation.  The  ground  upon  which  an 
lUegsd  belief  was  fomided  is  a  most  importmit  test  of 
iti  reality.  I  oinn  concsl? e  many  oases  wber«3  the  fact 
ttst  ah  alleged  belief  wns  destitute  of  all  reasonable 
fMadslion  would  suAce  of  itself  to  convince  the  ooart 
that  it  was  not  really  entertained,  and  that  the  lepreeen- 
titioii  was  a  fraudulent  one.  So,  too,  although  means 
if  taioirledge  4re,  as  waa  pointed  out  by  Lord  Blaek- 
buu  in  Broumiie  t.  OampbeU^  a  very  different  thing 
fram  knowledge.  If  I  thought  that  a  werson  making  a 
Un  statement  liad  shut  his  eyes  to  the  facts,  or  pur- 
posely abstained  from  faiquiriog  into  them,  I  should  hold 
list  hoMst  belief  waa  absent,  anil  that  be  was  Just  as 
fnaduleat  as  if  he  had  knewhsgly  staked  that  which  wns 
fitlsa.  I  hare  arrived  with  some  reluAta«oe  at  the  oen- 
dnaion  to  which  I  hpive  fe(t  my^lf  oompelledt  for  I 
tUiik  thoss  who  pat  before  the  pubUo  a  prospectus  to 
iadaos  them  to  embark  their  money  in  a  oommercial 
mtsiprias  ought  to  be  Yigilan^  to  see  thi|t  it  contains 
mfk  ropinentatiana  on}y  as  ava  in  strict  aqoordanoe  with 
Im^  snd  I  should  be  Tery  unwilling  to  give  any  oonn* 
tnsDce  to  the  oontiary  idea.  I  th|nk  there  is  muoh  to 
bs  sidd  to  the  view  that  this  moral  duty  ought  to  be 
oo&reited  into  a  legal  obtligation,  and  that  the  want  of 
NMonable  care  to  see  that  statementSi  made  under  such  oir« 
ABstaaoss,  are  true,  should  betnade  an  actionable  wrong. 
M  tUs  is  not  a  nwtter  fit  for  disoussion  on  the  present 
ooesiian.  If  it  is  to  be  done  the  Legidatore  must  inter- 
ims sad  sspieaaly  give  a  right  of  ablion  in  respect  of 
nch  a  dspmtara  from  daty.  It  ought  not,  I  think,  te 
be  done  by  straining  the  law,  and  holding  that  to  be 
hndolent  wU^  tde  tribunal  f  opls  oannyoti  prcf  es(y  be 
ndsieribed.  I  think  mischief  is  likely  to  result  from 
Uorring  the  distinction  between  carelessness  and  fraud, 
md  equally  holding  a  man  fraudolent  whether  what  he 
iNSbeotbewytdeasrvingofthaidarignattao.  Itnbw 
ioKflteto*pf^Ma*  I  battel  to  be  the  Uw  to 
s<  the  presenb'oaae«  The  charge  against  the 
is  that  they  fi^dtleiitty  rapMstated  that  by 
Aak  of  Fteiiament  wfaioh  tbe  otafany  had 
Mrinsd  «h^  bad  a  tight  to  kise  steam  or  othtf  SMhani- 
^yovirhistead  of  liarses.  Tim  tmt  which  I  purpoae 
■"••iijliig  is  to  inquire  ifhathet  the  defaaidamta  know» 
Wf  B«^.a  false  statmnent  intthis  respaet,  cr  whether, 
«thiesntmry,  tti^  hesMally  bsMevad  what  tbey  steted 
teheatneaad  lair  MffteasntatioB  of  the  fasts.  Betofe 
^■iUering  whether  the  charge  of  fraud  is  provad,  I  may 
grthat  I  i^pRMoh  the  oaseot  ail  the  defendants  except 
WfldawiA  tka  hmiinatiim  to  sormtfaiiae  their  conduct 
^Miisferi^y.  They  most  ia^ropetly  received  subm  of 
iMas|  fmoi  the  p|ometsm,  and  this  unquestionably  lays 
g^fm  tothaaospidanof  befa^  ready  to  put  bef oca 
taeiihlie  irhatavar  wm  dmiiad  by  thorn  who  were.pro^ 
^■^^thi  undertaking,  B*t  I  think  this  must  not  be 
^^liwed^  and  whan  I  find  that  the  statement  im- 
1  wm  eenmumd  In  bf  one  whose  conduct  in  the 
^  aavamsaniDBed  waa  fraonom  blame,  and  who 
«>  idmlte  pnmoiei  the  case  aisnmw,  I  thhik, 


a  different  complexion.  I  must  further  remark  that  the 
learned  Judge  who  tried  the  cause,  and  who  tells  us  that" 
ha  carefully  watched  the  demeanour  of  the  witnemea 
and  scanned  their  evidence,  came  without  hesitation  W 
the  conolusion  that  they  were  witnesfes  of  truth,  and 
that  their  evidence,  whatever  may  be  its  effect,  mfght* 
safely  be  relied  on.  An  opinion  so  formed  ooghi 
not  to  be  differed  from  except  on  very  deer  grounda^ 
and,  after  carefully  considering  the  evidence,  I  see  no 
reason  to  dissent  from  Stirling,  J. 'a  conolusion.  T 
shall,  therefore, .  assume  the  truth  of  their  testimony* 
I  agree  with  the  coui«t  below,  that  the  statement  made 
did  not  accurately  oonv^  to  the  mind  of  a  person  read^ 
ing  it  what  the  rights  of  the  company  were,  bat  tw 
judge  whether  it  may  nevertheless  have  been  put  forward 
without  subjecting  the  defendants  to  the  imputation  oi 
fraud,  your  lordahipo  must  consider  what  were  the  clr»> 
oumstanoes.  By  the  General  Tramways  Act  of  1870  ft 
is  provided  that  all  carriages  used  on  any  tramway  sbaUf 
be  moved  by  the  power  prescribed  by  the  special  Aoty 
and,  where  no  such  power  is  pvesoribed,  by  animal  power 
only.  Ia  order,  therefore,  to  enable  the  company  to  uso 
steam  power,  an  Act  of  Parliament  had  to  be  obtained 
empowering  ita  use«  This  had  been  done,  but  the  power 
waa  dogged  with  the  condition  that  it  was  only  to  be 
used  with  the  ccnaent  of  the  Board  of  Trade.  It  waa 
therefore  incorrect  to  say  that  tbe  oompiny  had  the 
right  to  us»  steam ;  they  would  only  have  taat  right  if 
they  obtained  the  consent  of  the  Board  of  Trade.  But 
it  is  impoMible  not  to  see  that  the  fact  which  would 
imprem  itself  upon  -the  minds  of  those  connected  with 
the  company  was  that  they  had,  after  submitting  the 
plans  to  the  Board  of  Trade,  obtained  a  special  Act 
empowering  tbe  use  of  steam*  It  might  well  ba  that 
the  fact  that  the  oonsent  of  the  Board  of  Trade  was 
neoeesary  would  not  dwell  in  the  same  way  upoa  their 
minds  if  they  thought  that  the  eoasenc  of  tiM  board 
would  be  obttiaed  as  a  matter  of  oonrae  if  their  re- 
quirements were  complied  with,  and  that  it  was  therefore 
a  mere  question  of  expenditure  and  care.  The  pro« 
rision  m^ht  seem  to  them  analogous  to  that  contained 
in  the  General  Tfamways  Act,  and  I  beMeve  ia  the  Rail* 
ways  Act  alao,  prohibiting  the  line  being  opened  until  it 
had  been  inspected*  by  the  Board  of  Trade  and  certifle<i 
ilt  for  traf&o,  which  no  one  would  regard  as  a  condition 
practically  limiting  the  right  to  use  the  line  for  the  pur« 
poee  of  a  tramway  or  railway.  I  do  not  say  that  the 
two  casM  arc  atriotly  analogous  hi  point  of  law,  but  thsf 
may  well  have  been  thought  so  by  business  men.  I  turn 
now  to  the  evidence  of  the  defendants.  I  will  take- first 
that  of  likr.  Wilde,  whose  eonduot  in  relation  to  the 
promotion  of  the  company  is  free  from  eufpicioa.  He 
is  a  member  of  the  bar  and  director  ef  one  of  t\A 
London  tramway  companies.  He  states  that  bfe  was' 
aware  that  tbe  consent  of  tbe  Board  of  Tfnde  wai 
necessary,  but  that  he  thought  that  snch  consefat  had 
been  practicslly  given,  inasmuch  as,  pursuant  to  thA 
standing 'orders,  tbe  plana  had  been  laid  before  the 
Board  of  Trade  with  the  statement  that  it  was  iatended 
to  use  meehanfcal  as  well  as  horse  power,  aud,  no  ob*^ 
Jection  having  been  raised  by  the  Board  of  Trade,  and 
the  Bill  obtained,  he  took  it  for  granted  that  no  •  object 
tion  would  be  raised  afterwards,  provided  the  works 
were  properly  carried  -  out.  He  considered,  therefore^ 
that  practically  and  substantially  they  had<  the  right  tc 
use  steam,  and  that  the  statement  was  perfectly  trnCb 
lir.  Pethick's  evidence  is  to  much  the  mme  effect.  He 
thought  the  Board  of  Trade*  bad  no  more  right  to  refuel 
their  oonsent  than  they  would  in  the  case  of  a  rail  way  J 
that  they  m%ht  haae  required  additions  or  alterations ; 
but  that,  on  any  reasonable  requirements  being  complied 
with,  they  could  not  refuse  their  consent*  It  nevef 
entered  his  thoughts  thalL,  after  the  board  had  passed 
their  plans,  with  the  knowledge  that  it  was  proposed  ik 
use  steam,  they  would  refuse  their  consent,    m.  MooH 
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states  that  be  was  under  the  iapressioii  that  the  passage 
in  the  prospeotas  represented  the  efEeot  of  seotion  35  of 
the  Aot,  inasmaoh  as  be  understood  that  the  consent 
was  obtained.  He  so  nnderstood  from  the  ststements 
made  at  the  board  by  the  solicitors  to  the  oonpanyi 
to  the  general  effect  that  everytbiog  was  in  order  for  the 
use  of  steam ;  the  Aot  had  been  obtained  subject  to  the 
usual  restrictionsv  and  that  they  were  starting  as  a  tram- 
way company,  with  full  power  to  use  steam  as  other 
oompanies  were  doing,  Mr.  Wakefield,  according  to  his 
eridenoe,  belicTed  that  the  statement  in  the  prospsctus 
was  fair;  he  nefer  had  a  doubt  about  it.  It  never 
occurred  to  him  to  say  anything  about  the  consent  of 
the  Board  of  Trade,  because,  as  they  had  got  the  Act  of 
Parliament  for  steam,  be  presumed  at  once  that  they 
would  get  it  Mr.  Derry's  evidence  ii  somewhat  con* 
fused  ;  but  I  think  the  bare  effect  of  it  is  that,  though 
he  was  aware  that  under  the  Act  the  consent  of  tho 
Board  of  Trade  was  necessary,  be  thought  that»  the 
company  having  obtained  their  Act,  the  board  were 
going  to  give  thek  ooment,  and  that  the  question  of 
such  consent  being  necessary  never  crossed  his  mind  at 
the  time  the  prospeetns  was  issued.  He  believed  at  that 
time  that  it  was  correct  to  ssy  they  had  the  right  to  use 
steam.  As  I  have  said,  Stirling,  J.,  gave  cvsdit  to  these 
witneases,  and  I  see  no  reason  todiflar  from  him.  Whatcon- 
•lusion  ought  tobedrawnfrom  their  evidenoeP  Ithinkthey 
were  mistaken  in  supposing  that  the  consent  of  the 
Board  of  Trade  would  follow  as  a  matter  of  course 
because  they  had  obtained  their  Aot.  It  was  absolutely 
in  the  discretion  of  the  board  whether  such  consent 
should  be  given,  ^e  proepectns  was  therefore  inaccur- 
ate. But  that  U  not  the  question.  If  they  believed  that 
the  consent  of  the  Board  of  Trade  was  practically  con- 
cluded by  the  passing  of  the  Act,  has  the  plaintifl  made 
out,  which  it  was  for  him  to  do,  that  they  had  been 
guilty  of  a  fraudulent  misrepresentation  f  I  think  not. 
I.canoct  hold  it  proved  as  to  any  one  of  them  that  he 
knowingly  made  a  false  statement,  or  one  which  he  did 
not  believe  to  be  true,  or  was  careless  whether  what  he 
stated  was  true  or  fslse.  In  short,  I  think  th^ 
honeatly  believed  that  what  they  asserted  was  true,  and 
I. am  of  opinion  that  the  charge  of  fraud  made  against 
them  has  not  been  SBtabliiihed.  It  is  not  unworthy  of 
note  that  in  his  report  to  the  Board  of  Trade,  General 
Hutchinson,  who  was  obviously  aware  of  the  provisions 
of  the  special  Act,  falls  into  the  very  same  inaccuracy  of 
language  as  is  complained  of  in  the  defendants,  for  he 
says,  **  The  Aot  of  1882  gives  the  company  authority  to 
use  mechanical  power  over  all  their  system."  I  quite 
admit  that  the  statements  of  witnesses  as  to  their  belief 
•re  by  no  means  to  be  accepted  blindfold.  The  proba- 
Ulities  must  be  oonsidered.  Whenever  it  is  necessary 
to  anive  at  a  conclusion  as  to  the  state  of  mind  of 
another  person,  and  to  determine  whether  his  belief 
under  given  circumstances  was  such  as  he  allies,  we 
can  only  do  so  by  applying  the  standard  of  conduct 
which  our  own  experience  of  the  ways  of  men  has  enabled 
us  to  form ;  by  asking  oursslves  whether  a  reasonable 
man  wonld  be  likely  under  tho  circumstanosa  so  to 
believe.  I  have  appUed  this  test  with  the  rssult  that  I 
have  a  strong  conviction  that  a  reasonable  man,  situated 
as  the  defendants  were,  with  their  knowledge  and  means 
of  knowledge,  might  weU  believe  what  th^  state  they 
did  believe,  and  consider  that  the  repreeentation  made 
was  substantially  true.  Adopting  the  language  of  Sir 
O.  Jessel,  M.B.,  in  Smith  v.  Chadwkh,  I  conduda  by 
saying  that,  upon  the  whole,  I  have  come  to  the  con- 
clusion that  the  statement  "  though  in  some  respects 
inaccurate  and  not  altogether  free  from  imputation  of 
careUssnesri  was  a  fair  honsst,  and  bond  fide  statement 
on  the  part  of  the  defendants,  snd  by  no  means  ezpoees 
them  to  an  action  for  deceit.''  I  think  the  Judgment 
of  the  Oourt  of  Appeal  should  be  reversed. 
Order  ef  Court  ^f  Appeal  of  the  Wh  of  November  ^ 


1887,  so  far  a$  appealed  from,  repereed;  Judgmad  of 
the  Chancery  Divi$ion  of  the  tUh  of  March,  1887,  ra. 
etored;  the  respondent  to  pay  to  the  appeUanU  (Aslrooifi 
in  the  Court  of  Appeal  and  in  iMe  3ou$e. 

Solicitors,  LinkMer,  Haekwood^  Addison,  A  Brom  ; 
Tamplin,  Taylor,  A  Joseph. 


'SiLM  M«oh4.6.7;April8.im 

Magdouoall  9.  EmGHX.  («.) 
LiM^PrivVege^FuXlieaHon  ofjud^/mnL 

A  Jury  found  thai  an  alleMd  libel  was  (1)  a  /air, 
aeeuraie,  and  honeet  report  of  the  fudgm/eni  of  a  judge; 
(S)  that  it  wae  published  bouA  fide  and  wUh  the  hontd 
intention  of  making  known  the  true  fads  of  the  case,  in 
ordtr  to  prOeet  the  reputation  of  the  defendanU,  and  in 
reasondbU  self-d^ence  ;  and  (3)  thai  the  publieaiioH  was 
not  mtUielous* 

Held,ihat  it  was  too  laU  aftor  the  trialtoniissik 
guesiion  whether  or  not  the  fudgment  did  truly  reprmm 
aU  the  evidence  given. 

Decision  of  the  Ctourt  of  Appeal  (34  W.  B.  737,  17 
Q,  B.  Z>.  636)  affirmed,  but  for  different  reasons. 

To  whai  eateni  a  fudge^s  fudgmoni  or  summing  up  is 
a  Jury  is  privHeged,  discussed. 

This  was  an  appsal  from  an  order  of  the  Oooit  <A 
Appeal  (reported  34  W.  R.  797,  17  Q,  B.  D.  636). 

The  action  was  brought  by  the  appellant  agaiDitUM 
respondents  to  recover  damages  for  the  poblicatioa  of  tt 
all^Bed  libel  contained  in  a  pamphlet  which  purpoM 
to  be  a  verbatim  repott  of  the  judgment  of  North,  Jp 
pronounced  in  a  cause  in  the  Ohanoery  Division  bioogw 
by  the  appellant  against  the  respondents. 

The  whole  course  of  the  proceedings  are  given  ia  the 
Judgment  of  Lord  Halsbury,  0. 

The  appellant  in  person. 

CUeman  v.  West  Hartlepool  JRailway  Co.,  8  W.  B. 
734 ;  SUoens  v.  Sampson,  28  W.  B.  87,  5  Kx.  D.  53 ; 
Milissich  v.  Lloyd^s,  25  W.  B.  353  ;  LewU  v.  CUmss^ 
8  B.  ft  A.  702;  Lewis  v.  Levyt  6  W.  B.  629,  ILB.k& 
637,  were  referred  to. 

Sir  E.  Clarke,  8.G.,  and  W.  B.  Odgers,  for  tlit 
respondents,  were  not  hesrd. 

The  House  took  time  for  consideration. 

Lord  Haububt,  0.-— This  is  an  action  of  libel  in 
which  the  plaintifl  oonn^lains  of  tho  def  endsnts  V^^ 
ing  a  pamphlet  purporting  to  be  a  verbaiiM  report  ci 
the  Judgment  of  North,  J.,  pronounced  in  a  oMie  » 
which  the  plaintifl  sued  the  present  defendanti  in  at 
Ohancery  Division  of  the  High  Oourt  of  Juslios.  W 
statement  of  dahn  alleges  tiiat  the  Ubd  complained  « 
was  the  puUishing  of  a  pamphlet  purporting  to  bs  i 
verbaHm  leport  of  tiie  judgment  of  Nortii,  J.,  m  • 
something  turns  in  this  case  upon  the  question  wuoa  m 
plaintiff  sought  to  raise,  it  U  material  to  coniidsr  m 
pleadings.  J 

The  psssages  of  which  the  plaintifl  complains  sre  i 
out  as  the  particulars  of  the  statements  and  inaneofl^ 
farming  the  alleged  Ubel,  and  the  third  paragraph  c^  H 
defendants'  defence  is  as  foUows :— (3) «'  The  MetxdsM 
are  auctioneers  and  upholsterera  carrying  on  ^'^"'^^ 
Bath,  and  having  a  large  numlMr  of  customeri  rawM 
in  Bath  and  the  neighbourhood.  Tho  plaintiff  broog 
the  said  aoticn  against  the  defendanta  in  the  Ohanoa 
DivUlon  of  the  High  Oourt  of  Justice  charging 

(a.)  Beported  by  Chablbs  H.  GBirroir,  Beq.,  Banii*^ 
at*Law. 
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drfendaoti  with  breach  of  oontnot,  miirepreteatatlon, 
uA  breuh  of  faith.  The  said  action  was  assigned  for 
Ml  to  the  Hon.  North,  J.,  who»  after  a  trial  whioh 
laitid  Ats  dajs,  gate  Judgment  in  favour  of  the  defend - 
s&tk  The  nUd  pamphlet  is  a  fair,  aocnrate,  and  honest 
isport  of  the  said  judgment  of  the  Hon.  North,  J.,  and 
«M  pnblisbed  bj  the  defendants  hand  fide  and  with  the 
honat  intention  of  making  known  the  trne  facts  of  the 
ssie,  and  in  order  to  protect  their  reputation  and  their 
add  business,  and  in  reasonable  self-defence  and  with- 
out say  malice  towards  the  plaintiff. 

The  plsintiff  replied  by  Joining  issue  on  the  defend* 
saW  defnoe,  and  these  ware  the  issues  which  came 
before  Hnddlsaton,  B.,  and  a  Jury  to  be  determined. 

The  publication  of  the  pamphlet  was  admitted,  and  it 
vnNoght  to  be  Justified  as  a  fair,  accurate,  and  honest 
leportof  the  Judgment  of  North,  J.,  and  was  alleged  to 
be  published  by  the  defendants  hand  fide,  and  with  the 
boaett  iatention  of  making  known  the  true  facts  of  the 
eaie,  and  in  order  to  protect  their  reputation  and  their 
Hid  boiinese,  and  in  reasonable  self-defence  and  without 
iBj  nudioe  towards  the  plaintiff. 

The  Jury  found  all  the  queaUons  intoWed  in  these 
inaes  in  fa?our  of  the  defendants.  They  found  that  the 
puspblet  was  a  fair,  accurate,  and  honent  report  of  the 
jsdgment  of  North,  J. ;  they  found  that  it  was  published 
by  tbe  defendants  hand  fide^  and  with  the  honest  inten- 
tion of  making  known  the  true  facts  of  the  case  in  order 
to  proteet  their  reputation,  and  in  reasonable  self-defence, 
tad  they  found  that  the  publication  was  not  malicious. 

)!ow,  it  Ib  impoaaible  to  deny  upon  the  issues  thus 
iiiNdipon  the  pleadings  that  the  Judgment  must  be 
lor  tbe  defendants,  or  that  if  the  third  parsgraph  of  the 
dtfenes  is  not  an  answer  to  the  action  a  motion  should 
ksfe  bsen  made  for  Judgment  for  the  plaintifl,  notwith- 
■taadfaig  that  there  waa  a  finding  by  the  Jury  upon  the 
imsB  hi  f^Touz  of  the  defendants.  No  such  motion  was 
wsds,  but  the  notice  of  motion  to  the  Bif  isional  Oourt 
Mae,  as  the  ground  of  the  application  to  that  court  for 
snev  trial,  that  the  Judge  misdirected  the  Jury  by  teU- 
isg  tbem  that  the  oocaaion  waa  privileged,  and  in  telling 
tbem  that  if  the  pamphlet  was  a  fair,  accurate,  and 
boneit  report  of  the  Judgment  of  North,  J.,  its  publica- 
tion was  prtrQeged  ;  and  in  not  telling  them  that  to  be 
pMeged  it  must  be  a  fair,  accurate,  and  honest  report 
of  ill  the  proceedings  at  the  triaL  Also  on  the  ground 
fbst  the  Judge  improperly  ruled  that  the  plaintiff  was 
not  entitled  on  the  pleadings  to  object  to  the  third 
psngraph  of  the  defence  as  bad  in  law.  Also  on  the 
Bioond  that  the  Judge  Improperly  refused  to  give  the 
pbdatiir  leave  to  amend  his  reply  by  adding  that  he 
cbjeetsd  to  the  third  paragraph  in  point  of  law,  and  also 
« tbe  ground  that  the  verdict  waa  against  the  weight  of 
ffidsaoe.  None  of  these  pointi  seem  really  to  have  been 
■gosd  either  before  the  Divisional  Oourt  or  the  Oourt 
il  Appeal  eisept  the  point  as  to  the  Judgment  being  a 
W|inlB  and  independent  portion  of  the  proceedings  at 
ttskUwhieh  need  not  dlsdose  aU  that  took  place  at 
tbstrid. 

I^tbbk     seveial     queetloni    which    might     have 

viMBssto  that  point  aie  oonduded  by  the  conduct  of 

Ibe  partiv  at  the  trial,  and  in  the  course  they  took 

bfloretheDivialonal  Orart  and  the  Oourt  of  Appeal. 

Huddkiton,  B.  (page  143  of  the  appendix),  says  :— 

Wbat  I  ihaU  ask  the  Jury  In  subsUnce  is  tUs.    The 

iMatit  complains  of  what  he  calls  a  libel.    The  defend- 

«t  tsys,  flnt  of  aU,  that  the  pamphlet  is  a  verhatim 

i^otoC  the  Judgment  of  North,  J. ;  and  then  next  he 

"2«i  in  luhstance  the  words  were  in  fact  spoken  by  tbe 

?:  'wth,  J.,  in  delivering  Judgment.    Those  are  the 

Ml  eompialned  of.    He  does  not  say  that  the  whole 

«  tte  book  is  put  in  the  ttetement  of  daim ;  he  merely 

U^>  tbe  psssages.   Then  the  defendant  has  pleaded  that 

wepunges  were  in  fact  uttered  by  North,  J.    Then 

■«  MTs  that   they  afe  *  auctioneers  and  upholsterers 


carrying  on  buriness  at  Bath,  and  having  a  large  number 
of  customers  resident  In  Bath  and  the  neighbourhood. 
The  plaintiff  brought  the  said  action  against  the  defen- 
dants in  the  Chancery  Division  of  tbe  High  Coutt  of 
Justice,  charging  the  defendants  with  breach  of  con t tact, 
misrepresentation,  and  breach  of  faith.  The  said  action 
was  assigned  for  trial  to  the  Hon.  North,  J.,  who,  after 
a  trial  whioh  lasted  five  days,  gave  Judgment  in  favour 
of  the  defendants.'  Those  facte  seem  to  be  admitted. 
Then  they  go  on  to  say  this  :  '  The  said  pamphlet  is  a 
fair,  accurate,  and  honest  report  of  the  said  jadgment 
of  the  Hon.  North,  J.,  and  was  published  by  the  defend- 
ants bon^  fide,  and  with  the  honest  intention  of  making 
known  the  true  facta  of  the  case,  and  in  order  to  protect 
their  reputation  and  their  said  businesii^  and  in  reason, 
able  self-defence,  and  without  any  malice  towards  the 
plaintiff.'  Then,  if  the  Jury  say  that  in  their  opiuion 
that  is  so,  there  is  a  verdict  for  the  defendante.  Tb  t 
is  the  quettlon." 

Now,  I  think  it  was  the  duty  of  those  who  are  suggei. » 
log  that  other  questions  ought  to  have  been  asked  and 
other  issues  rsised  to  have  intervened  at  this  point,  and 
to  have  requested  Huddleston,  B.,  definitely  and  dis- 
tinctly to  put  the  questions  that  they  now  insist  ought 
to  have  been  submitted  to  the  Jury.  But  nothing  of  the 
soit  was  done.  The  parties  took  their  chance  of  what 
the  Jury  would  do,  and  I  think  nothing  could  be  more 
mitohieveus  than  to  allow  litigants  to  ndse  new  questions 
when,  under  such  circumstances,  the  Jury  have  decided 
against  them.  If  such  a  course  were  permitted,  no  end 
could  poeslbly  be  found  for  litigation.  But  I  do  not 
think  it  is  alone  from  this  omission  that  the  coarse  pur- 
sued by  the  plaintiff  prevents  him  from  complaining. 

Oa  a  careful  review  of  what  passed  at  the  trial,  I 
think  that  the  plaintiff  did  mean  to  deny  the  verhatim 
accuracy  of  the  report  of  the  Judgment,  and  I  think, 
f  uither,  that  the  effort  which  was  made  at  the  trial,  and 
partly  renewed  at  your  lordships'  bar,  wss  not  so  much 
to  contest  the  accuracy  of  the  report,  as  a  report  of  what 
actually  took  place,  as  to  ahow  that  North,  J.,  had  drawn 
erroneous  conclusions  from  the  facts  put  in  proof  before 
him. 

The  ground  on  which  the  privilege  of  accurately 
reporting  what  takes  place  in  a  court  of  Justice  is  based 
if,  that  Judicial  procMdings  are  In  this  country  public^ 
and  that  the  publication  of  what  takes  place  there^ 
even  though  matters  defamatory  to  an  individual  may 
thus  obtain  wider  circulation  than  they  otherwise  would,, 
is  allowed  tiecause  such  publication  is  merely  enlargiufi^ 
the  area  of  the  court,  and  communicating  to  all  that 
which  all  had  the  right  to  know. 

I  am  not  prepared  to  admit  that  the  Judgment  of  a 
learned  Judge  must  necessarily  be  privileged.  It  is 
obvious  that  a  partial  account  of  what,  takes  place  In  a 
court  of  Justice  may  be  the  ezaot  reverse  of  putting 
the  person  to  whom  publication  is  made  In  the  same 
position  as  if  he  were  present  himself.  If  the  evidence 
of  a  witness  containing  matter  deftunatory  to  an  indU 
vidual  were  published^  and  the  cross-samminatlon  which 
showed  the  witness  to  be  a  person  unworthy  of  belief 
were  suppressed,  it  would  obviously  be  a  partial  and 
inaconrate  account  of  what  took  place ;  and  if  a  learned 
Judge's  Judgment  or  summing-up  to  a  Jury  did  not,  in 
fact,  give  reasonable  opportunities  to  the  reader  to  form 
his  own  Judgment  as  to  what  conclusion  should  be 
drawn  from  the  evidence  given,  I  think  the  publication 
of  such  partial,  and  in  that  respect  inaccurate,  repre- 
sentations of  the  evidence  might  be  the  subject  of  an 
action  for  libel  to  which  the  supposed  pririlege  in  what 
was  said  by  a  Judge  would  be  no  answer.  Nor  do  I 
think  there  is  any  presumption  one  way  or  the  other  as 
to  whether  a  Judge's  Judgment  does  or  does  not  give 
such  a  complete  and  substantially  accurate  account  of 
the  matters  upon  which  he  U  adjudicating  as  to  bring  it 
Within  the  privilege.    If  it  be  sc,  it  muet  be  proved  to 
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be  BO  by  eTidence,  and  oeitainly  not  inferred  as  a  pre* 
sumption  of  law. 

But  in  this  case  it  is  ?er7  obvious  that  the  learned 
judge  was  ne?er  asked  to  submit  any  such  questions  as 
are  now  insisted  on  to  the  jury.  The  plaintiff  was  him- 
self cioss»ez8inined  aa  to  whether  there  was  any  evidence 
in  the  oause  not  referred  to  in  what  is  called  the 
eummlng*upy  and  I  think  he  wholly  failed  to  suggest 
that  the  judge's  judgment  was  erroneous  in  omitting  to 
notice  any  oTidenoe  given  in  the  canse ;  he  .complains  of 
it,  not  becanse  it  did  not  fairly  represent  the  evideiioe 
which  in  fact  had  been  given,  but  because  the  learned 
judge  did  not  draw  from  the  evidence  that  was  given,  the 
same  oonolusions  which  Mr.  McDougsll  insists  he  should 
have  drawn. 

Now,  the  question  whether  or  not  the  judgment  did 
truly  represent  all  the  evidence  which  had  been  given 
was  a  question  of  fact  to  be  tried,  if  tried  at  aU,  before 
the  jury,  with  the  witnesses  there,  and  with  the  docu- 
ments before  them.  It  is  too  late,  either  in  the 
Divisional  Court,  in  the  Court  of  Appeal,  or  in  this 
House,  to  suggest  that  that  question  should  have  been 
submitted  to  the  jury  when  no  such  suggestion  was 
made  at  the  trial  itself. 

It  seems  to  me  that  it  would  be  most  unjust  to  allow 
such  a  question  to  be  raised  at  oo  late  a  period,  and  thus 
to  allow  •  new  case  to  be  started  by  a  plaintiff  who  had 
failed  upon  the  questions  of  fact  upon  which  be  had 
elected  to  stand. 

It  seems  to  me  that  substantial  justice  was  done  by 
the  course  Huddleetosi,  B.,  pursued,  and  I  therefore 
think  this  appeal  should  be  dismissed  with  costs. 

'  Lord  Watson.^I  concur  in  the  judgment  which 
has  been  moved.  The  plaintiff  joined  Issue  with 
the  defendants  upon  the  defence  stated,  and  the  jury 
found  upon  all  points  against  him,  and  I  have  seen  no 
good  cause  for  disturbing  their  verdict.  Various  other 
questions  of  delicacy  and  importance  were  discussed  at 
the  bar ;  but  seeing  that  I  agree  with  the  Lord  Chan- 
cellor in  thinking  that  not  one  of  these  questions  has 
been  competently  raised  for  the  consideration  of  the 
House,  I  express  no  opinion  with  regard  to  them. 

Lord  Bbamwblu — I  agree  with  the  opinion  of  the 
noble  and  learned  lord  on  the  woolsack,  and  with  the 
reasons  that  he  has  given  for  it ;  but  I  wish  to  say  a 
few  words  partly  in  justice  to  the  plaintiff  and  partly  to 
prevent  the  poisibility  of  the  decision  of  this  House 
being  mis^ken,  though  I  do  not  think  it  ought  to  be 
after  what  the  noble  and  .learned  lord  has  said. 

The  case  is  aborl^  this :  The  •  plaintiff  brought  a 
former  sfction  againa^  the  defeadatpta  in  the  Chancery 
Division*  Nonh»  J.,  rightly  or  wrongly,  in  .the  course  of, 
hiAJudgn^^t  in  that  case  ezpreaiod  an  op^n  which 
waa  not  creditable  to  the  plaintiff  and  which,  when 
publiah<'d,r would  be  the  subjeot-matter  of  an  action  for 
libel.  TJ{¥)iix  the  same  maisnals  the  Court  of  Appeal 
afterwarcb^  though  they  afkmed  the  judgment  of 
Korth,  J.,  stated  their  dissent  from  the  couments. which 
he  had  made  anfavonraUe  to  the  pltdntfcff'a  oharacter  in 
the  matter.  The  4ef epdmts  in  that  aetioo,  who  are  also 
the  defendants  in  this  aotien,;befQre  the  judgment  of  the 
Court  of  Appeal  had  been  given, published  the  judgment 
of  Korth,  J.,  with  the  disparaging  remarks  in  it  to  which 
I  have  referred,  and  distributed,  I  think,  1,500  copies  nf 
it  to  their  own  oustomera  and  patrons  as  they  called 
them,  and  they  did  not  accompany  the  publication  of 
that  judgment  with  the  publication  of  the  evidence. 

Now,  it  is  perfectly  clear  that  upon  that  statement 
they  did  not  give  the  plaintiff  that  chance  of  a  favour- 
able opinion  being  taken  of  his  conduct  in  the  case  which 
they  would  have  done  if  they  had  published  the  evidence, 
which,  when  it  was  before  the  Court  of  Appeal^  caused 
the  learned  judges  of  that  oouzt  to  entertain  the  favour- 
able opinion  to  which  I  have  referred.    It  is  perfectly 


clear,  therefore,  that  even  if  the  judgment  was  correctly 
published — and  I  have  no  doubt  it  was— it  was  so  found 
by  the  jury>— it  was  not  a  publication  of  all  the  ciream* 
stances  of  the  case  such  as  to  enable  persons  to  form 
possibly  opinions  unfavoiurable  to  the  plaintiff,  bat 
possibly  opinions  favourable  to  bitn.  Kow  this  was 
done  by  the  defendants  not  as  purveyors  of  news ;  not 
that  I  mean  to  say  a  newspaper  has  any  partioolsr 
privilege  except  so  far  as  it  may  be  given  by  statute. 
It  was  not  published  by  them  for  that  purpose,  bat  it 
was  published  by  them  for  the  sake  of  vindicating,  ss 
they  said,  their  characters  with  their  customers. 

Now,  what  I  wish  to  say  in  point  of  law  is  this  (the 
noble  and  learned  lord  on  the  woolsack  has  expressed 
his  doubt  upon  it  already) :  That  I  am  by  no  means 
prepared  to  say  that  under  those  circumstances  there  wss 
not  a  cause  of  aotion  on  the  part  of  the  plaintiff  agamat 
the  defendants  for  Ubel  for  th*)  publication  of  this  jadg- 
ment  unaccompanied  by  the  evidence.  It  is  to  bs 
observed  that  there  is  no  justification.  That  what 
North,  J.,  said  was  true  ;  the  only  statement  in  the 
statement  of  defence  is  that  the  report  of  the  judgment 
WAS  accurate,  and  was  published  without  malice.  I  wish, 
to  guard  against  its  being  supposed  that  this  House  is 
holdieg  that  there  was  not  a  subject-matter  of  an  aotion 
for  libel  there. 

Then  why  is  it  that  the  plaintiff  has  not  succeeded? 
For  the  f.eason  that  has  been  given  by  the  Lord  Cban- 
cellor.  After  the  verdict  of  the  jury  had  been  given  the 
objection  should  have  been  taken — "  But  I  am  entitled 
to  judgment  because,  although  the  jury  have  found  the 
facta  -in  issue  against  me,  no  cause  of  action  is  stated  in 
the  declaration,  because  it  is  not  stated  in  the  decUration 
that  it  was  a  fair  report  of  the  proceedings  at  the  trial, 
but  merely  a  fair  report  of  the  judgment."  That  is  the 
course  that  should  have  been  taken,  and  if  the  learned 
judge  had  refused  to  give  judgment  for  the  plaintiff, 
then  an  application  should  have  been  made  to  the 
Divisional  Court,  and  their  refusal,  if  they  had  refused, 
should  have  been  the  subject-matter  of  an  appeid  upon 
that  ground.  But  the  point  has  never  been  so  taken. 
There  has  been  some  curious  suggestion  that  in  soma 
way  or  other  the  jury  ought  to  have  been  asked  a  ques- 
tion which,  in  truth,  was  a  question  of  law.  The  con- 
sequence is  that  the  true  ground  for  maintaining  the 
plaintiff's  aotion  has  never  been  put  before  any  tribunal 
as  it  ought  to  have  been.  It  has  been  put,  aa  I  say,  not 
as  an  objection  to  the  statement  of  claim,  but  in  some 
way,  not  very  intelligibly,  that  the  learned  judge  did  not 
leave  some  question  to  the  jury  which,  in  realitf.  if  it 
was  anything,  was  npt  a  question  raised  upon  the  plead- 
ings,  but  which  waa  a  question  of  law. 

I  have  Lhonght  it  right  to  make  these  remarks^  as  I 
baire^aid,  partly  in  justice  to  the  plaintiff,  and  partly  in 
order  that.it  mighhnot  be  supposed,  that  this  Housift  is 
affirmmg..that  theret  was  ^ not  a  subject-matter  of  an 
action  lor  libel  in  thia  case. 

Lord  FiTzosnALD.— -The  pleadings  and  .the  fafts 
have  been  already  6Ummatized.  The  replication  "  Joins 
issue  on  the  defence,"  but  it  contains  np  aver- 
ment that  the  defence  ia  insu^ftcientiu  law,  mid,  on  the 
contrary,  as  the  defence  consists  entirely  of  matters  of 
fact,  the  replication  imports  that  if  the  facta  reliad  on  in 
the  defence  should  be  established  in  proof,  the  defence 
is  good  in  law^ 

The  defendants' .  pamphlet  contains  the  paragu^hs 
complained  of  in  the  statement  of  daim,  which  un- 
doubtedly are  libellous  of  the  plaintiff,  and  sufflctont  to 
maintain  bia  aetion  if  the  publication  be  not  juatified*  or 
protected,  or  exoosed. 

The  defence  admita  the  publication  of  the  paaipblet» 
but  alleges  that  the  pamphlet  is  a  fair,  acciinae,,and 
honest  report  of  the  judgment  of  North,  J.,  in  the 
chancery  action,  and  that  it  was  published  in  good  Uith 
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and  wi^ioat  malioe.  That  is  the  sabstuice  of  the  defence, 
ttongh  the  pleading  oomprises  some  other  allegations, 
not  absolatelj  necessary,  bat  which  go  to  rebat  any 
Weienoe  of  malioe  and  to  show  the  defendants'  interest 
hi  the  matter,  and  that  in  the  publication  they  wero  not 
eiceeding  the  limits  of  pri? ilege.  The  defencoi  then, 
eoMisted  of  two  main  allegations — ?!■.,  (1)  that  the 
Mport  gai«  aconrately  what  North,  J.,  did  actnally  say 
in  his  jodgment  in  the  obancery  action ;  (2)  that  the 
paoiphleft  was  published  without  malice.  This  cause 
cane  to  trial/  and  there  was  a  perplexing  contest  as  to- 
what  ought  to  be  receited  ia  e?idenae  and  what  rejected ; 
but  fiaaUy  eoosider able  latitude  was  gi? en  by  the  learned 
judfce,  and  out  of  the  tangle  and  confusion  created  prin- 
cipally 1^  the  plaintiff's  ezamination  it  appeared  pltdnly 
that  the  plaintiff  failed  to  establish  that  the  pamphlet 
WW  unfair  or  inaocurale,  or  that  any  material  part  of 
:lk#  efidenee  had  been  omit(^ed  in  North,  J.'s  summary » 
I3ie  del sncteto'  evidence  proved  thfi(t  it  did  oontain  a 
ftdr,  aeoofate,  and  honest  report  of  what  North,  J.,  had 
,  aaid  in  his  Judgment  in  the  ohanoery  cause. 

1/  it  waa  expedient  to  enter  on  the  question,  I  may 
point  ovt  that  although  the  plaintiff  got  the  utmost 
latitude  from  Huddleston,  B.,  yet  he  failed  in  his  con- 
tention to  establish  t&at  the  judgment  of  North,  J.,  did 
not  contain .  a  full  summary  of  the  proceedings  and 
eridenee  in  the  trial  before  him. 

The  jury  fonnd  aflarmatively  that  the  pamphlet  was  a 
Ittr,  accnratev  and  honest  report  of  that  Judgment,  and 
pdiUihed  by  the  defendants  hanS  fide,  with  the  honest 
intsntion  of  making  known  the  facts  of  the  case,  in  order 
to  protect  their  reputation  and  in  reasonable  self- 
dsfcaee;  and  also  found  negatively  that  there  was  no 
■aiiee.  Thereupon  jadgoMut  was  giYen-  for  the 
defendants. 

I  ooMHir  with  the  Judge  that  there  ought  to  have  been 
then  an  end  of  this  case,  but  the  plain w a  counsel  had, 
in  the  comae  of  the  trial,  put  it  rather  doubtfully  that 
the  delenee  was  not  good  in  law.  After  the  close  of  his 
sase  he  aays :  '*  Your  lordship  understands  I  do  not 
sdmit  that  this  is  a  good  plea  of  prifilege."  The  defend- 
aati^  eonitoel  does  not  appear  to  have  taken  any  objec- 
tisn  to  the  summing  up,  or  asked  for  any  specific 
theotkm  in  point  of  law. 

I  eoUeet  from  what  occurred  that  the  allegation  of 
tiie plaintiff  was  that  a  publication  of  the  Judge's  Judg- 
ment alone  ooold  not  raise  a  justification ;  it  must  be  a 
leport  of  the  whole  proceedings  at  the  trial ;  that  such 
a  report^  to  be  full  and  to  be  Justified,  should  have  con- 
taiaed  the  whole  ptcceedings  and  the  evidence  at  the 
trial,  which  bad  been  dragging  along  for  nmny  days 
before  the  Jndge  pronounced  bis  Judgment. . 

Now  let  ua  see  what  this  Judgment  of  North,  J.,  really 
vat.  It  wae  not  exactly  similar  to  a  summing  up  of  a 
Judge  to  a  Jary  who  have  heard  the  evidence,  where  he 
is  acting  in  their  aid  as  to  the  findings  in  fact  which 
tbey  are  to  determine,  and  directing  them  on  such  ques- 
tioMof  law  as  have  arisen.  North,  J.,  without  a  jury 
hal  the-f uaotion  of  deciding  on  the  facts  and  on  the 
hm,  and  had  necessarily  to  review  the  evidence  and 
slals  Ur  conelaaions  on  tbe  facta.  His  decision  on  both 
.IfeBtB  and  law  waa  final  between  the  partiee  unless 
'  ttvmse4  or  varied  on  appeal.  The  plaintiff  did  appeal, 
both  en  fact  and  in  law,  and  he  has  failed  in  the 
iXvisbaal  Court,  In  the  Court  of  Appeal,  and  before 
yoar  loidahips. 

-  Hoclh,  J.;  was  therefore  pronouncing^  and  did  pro- 
Mnoe,  what  was  and  la  the  final  decision  on  the  rights 
si  the  parties  in  that  very  complicated  suit,  and  so  far 
•kthsy  could  be  then  determined  at  that  stage  of  the 

■k.  But  before  announcing  his  decision  he  precedes  it 
.  ^Ytsttow  of  the  trial,  and  surnmarises  the  pleadings, 
^  W^edibee',  and  the  issues,  and  also  gives  his  reasons 

tl  halite  the  Jtidgment  he  is  about  to  pronounce* 
*<Mtl«sttifdrttoV}ndgment  and  the  Judgment  itself 


are  quite  distinct,  though  together  usually  described  as 
the  Judgment  of  the  Judge.  If  the  decision  of  the  Judge, 
aa  pronounced  by  him,  and  subeequently  recorded  in  his 
ofder  or  decree,  had  been  accurately  published,  it  would 
not  be  libellous  unless  the  privilege  which  protects  such 
a  publication  had  been  displaced  by  proof  of  actual 
malice. 

The  appellant  pressed  on  your  lordships  that  the 
defence  (assuming  it  to  be  true  in  fact)  presented  no 
answer  to  the  action,  and  he  claimed  to  have  Judgment 
entered  for  him.  He  ought  to  have  raised  that  question 
before  the  Divisional  Court,  but  did  not  do  so;  but  I 
assume,  for  the  purpose  of  this  ^  appeal,  that  If  the 
pleading  presents  no  legal  defence,  then  even  at  this 
stage  of  the  cause  the  appellant's  contention  should  pre- 
vail. 

The  privilege  which  attaches  to  the  publication  of  the 
proceedings  of  courts  of  Justice  rests  on  the  foundation 
j  that 'the  law  of  this  land  is  administered  publicly  and 
openly,  and  its  administration  is  at  once  subjected  to, 
and  protected  by,  the  full  and  searching  light  of  public 
opinion  and  public  criticism.  The  openness  and  publicity 
of  our  courts  forms  one  of  the  excellences  of  our  prac- 
tice of  the  law,  and  admits  of  exception  only  in  rare 
cases  of  such  a  character  that  public  morality  requires 
that  the  proceedings  should  be  in  camera  wholly  or  in 
part.  This  openness  and  publicity  was  at  one  time 
peculiar  to  the  law  of  England. 

Barrington,  in  his  observations  on  the  statutes,  and 
speaUng  of  our  open  courts,  says : — "I  do  not  recollect 
to  have  met  in  any  of  the  European  laws  with  an  in- 
junction  that  all  causes  shall  be  heard  o$ti%8  qpertia, 
except  in  those  of  the  Bepublic  of  Lucca.  In  Scotland, 
by  a  statute  of  William  and  ICary,  all  causes  must  be 
tried  with  open  doors,  rape  and  the  like  being  excepted, 
and  Mr.  Emlyn,  in  his  preface  to  his  edition  of  State 
Trials,  says:—"  In  other  countries  the  courts  of  justice 
are  held  in  secret,  with  us  publicly  and  In  open  view ; 
there  the  witnesses  are  examined  in  private,  and  in  the 
prisoner's  absence ;  with  us  face  to  face,  and  in  the 
prisoner's  presence." 

From  this  practice  of  the  law  the  principle  has  been 
deduced,  and  in  modem  times  expanded,  that  as  a 
general  rule  the  publication  of  a  fair  and  bond  fide 
report  of  the  proceedhaga  cf  a  court  of  justice  is  prima 
facie  to  be  protected,  and  I  may  add  that,  speaking  for 
myself  alone,  I  am  not  disposed  to  narrow  or  limit  that 
privilege.  So  far  the  law  is  not  contested.  But  the 
appellant  contends,  in  this  particular  case,  that  the 
occasion  is  not  privileged  because  the  defendants  did  not 
publish  the  whole  trial,  but  only  the  Judgment. 

I  do  not  intend  to  indulge  in  any  abstract  propositions. 
There  is  danger  in  doing  so,  and  eepeoially  where  the 
appellant  has  not  been  repreaented  by  counsel  before 
your  lordships.  No  authority  has  been  broiight  before 
your  lordships  for  the  aesertion  that  the  piifUege  cannot 
exist  where  the  publication  is  of  a  part  only  of  the 
proceeding.  Lewie  v.  Lewf  is  directly  contrary.  Where, 
as  in  the.  case  before  North,  J.,  the  trial  had  beei^  com- 
pleted, and  the  publisher,  in  his  publication,  gives  only 
the  last  scene«-t.e.y  the  deoiabm,  with  the  Judge'e.reasons 
for  that  decision— the  may  inou  oonsidenible  i]aks-»-e.y., 
ha  may  exceed  the  limits  of  privilege, .  and  ha  leaves 
himself  open  to  the  imputation  that  he  has  adopted  the 
plan  of  a  partial  publication  as  the  vehinle  of  malice. 
In  the  present  case  the  defcndanla  are  freed  from  those 
dangers  by  their  defence,  which  is  now  .to  be  taken  as 
true  In  all  its  facts. 

The  trial  of  the<  chanoeiy  mnse  ..faetoie  North,  J.,  is 
stated  to  have  ecenpledr  five  4i!yf„' and  hia  jLudgment  and 
reasons  were  delivCMd  otf  'a  aubaequeot  day,  and  I  can 
entsortain  nd^  doubt  that  hi  iibls  pastlcalar  lywe  the 
puUloation  of  that  docifli0n,  pveoeded  \\xf  the  Judge's 
anmmaiyof  the  case,  and 'the  evidence,  with  his  own 
reasons,  comet  j9rim^/ac<e  within  the  protection  afforded 
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to  the  pQblioatinn  of  prooeediogi  of  publio  courts  of 
jastice,  and  that  to  obtain  that  proteotion  it  was  not 
necessary  to  give  a  roport  of  all  prior  proceedings  at  the 
trial. 

I  oonfloe  my  judgment  to  the  particular  case  before 
yonr  lordships'  Houie.  Toux  lordships  fzill  flad  some 
mord  eztenfiYe  propositions  expressed  in  the  reasons  of 
the  ooorts  below  also  diioussed  here.  I  do  not  mean 
to  express  disfent.  but,  as  to  some  of  them»  I  think  that 
it  would  be  desirable  that  they  should  be  fully  and 
pointedly  discussed,  before  your  lordships  should  be  caUed 
on  finally  to  accept  them. 

Lord  lliCHAOHTBif.— I  concur  in  the  motion  proposed, 
but  I  prefer  to  do  so  upon  the  grounds  which  have  been 
expressed  by  my  noble  and  learned  friend  opposite 
(Lord  Watson). 

Lord  Watson. — I  desire  to  make  an  explanation. 

I  did  not  think  it  necessary  to  express  any  opinion  as 
to  whether  the  plea  stated  by  the  defendants  was  a  good 
plea,  because  it  did  not  occur  to  me,  for  the  reasons 
aseigued  by  the  Lord  Ohancellor,  that  the  plea  had  been 
competently  challenged  in  these  proceedings. 

Oa  the  other  hsnd,  I  am  free  to  state  my  opioion  that, 
if  the  plea  had  been  held  bad,  it  would  have  been  a 
qaestion,  not  for  the  court,  but  for  the  Jury  to  deter- 
mioe,  whether  the  facts  were  sufficiently  and  fairly  dis- 
closed in  the  opinion  of  the  learned  Judge. 

Order  appealed  from  afirmed,  and  appeal  dUmiend^ 
toith  cosU, 

Solicitors  for  the  appellant,  Hermann  H.  Myer, 

Solicitors  for  the  respondents,  Torr,  Janewaye^ 
Oribb.e,  4t  Od^iie^  for  Payne  d:  Fuller,  Bath. 


Court  of  AppeaU 


From  Oban.  Dif. 


Oct.  29. 


^  re  BsAOKEV. 
DOUOHTT  V.  Towwsow.  (a.) 

AdminiitraHcn — Executor — Statutory  notice  to  creditore 
and  othere — AdifertiiemenU'^SuilMency  of  publico^ 
ftfon— Practtce— 2S  db  83  Vict,  c  35,  s.  29—^.  S.  (7., 
1888,  ord.  55,  rr.  4A,  46. 

There  U  no  rule  of  practice  in  the  Chancery  Diviiion 
rendering  it  in  evtry  eaee  neceeeary/or  the  iuffldeney  of 
the  publication  of  noUeee  to  creditore  and  othere,  under 
section  29  of  the  2%  dc  23  Vict,  c,  85,  to  have  an  ad" 
tfertieemmt  of  eueh  notice  inserted  in  the  Times,  or  some 
otJier  London  daily  paper,  in  addition  to  the  London 
OsEette. 

On  the  death  of  a  testator,  who  had  for  many  years 
previously  thereto  resided  in  Lancashire,  where  he 
had  carried  on  the  business  of  a  farmer,  the  usual 
statutory  netice  to  creditors  and  others  was  published  by 
his  executor  in  the  London  Gaaette  and  in  three  local 
weekly  papers,  hut  not  in  the  Times  nor  in  any  other 
London  daily  paper, 

EM,  that  there  had  been  sufficient  puhlication  of  the 
ttotice  to  discharge  the  eopeeutor/rom  liability. 

The  noOee  in  aue&tion  was  dated  the  i^th  of  Beptem'^ 
her,  1876,  and  the  advertisement  was  published  in  the 
local  papers  on  the  17IA  and  18M  of  B«atember,  and  in 
the  London  Oasetto  on  the  21jI  of  September,  The 
time  Umited  hy  the  noties  for  sending  in  claims  was, 
not  one  month  from  the  duSte  of  puhUeation  of  the  last 
advertisement,  hut  one  month  from  the  date  of  the  notiee, 

(a.)  Reported  by  M«  J.  Blaxb,  Esq.,  Barrister-at-Law. 


Held,  that  the  notiee  was  not  insufficient  on  that 
ground. 

Wood  v,  Weightman,  20  W,  B,  459,  L.  R,  13  E^, 
434,  diecuesed. 

Appeal  from  North,  J« 

The  plsintiif  in  this  action  claimed  to  be  ectitlsd, 
under  the  will  of  John  Bracken,  to  a  share  in  the  pro- 
ceeds of  sale  of  certain  property  which  had  been  sold  in 
1847  by  John  Chapman,  as  the  then  sole  snrfiTing  exsea- 
tor  of  John  Bracken,  and  which,  as  the  plaintif!  sllegsd, 
Ohapman  had  ne?er  accounted  for.  Ohapman  bad  died 
in  1875,  and  this  action  was  brought  in  1888  against  flis 
defendant  Townson,  the  sole  surfiting  executor  of  Obap« 


The  defendant,  by  his  defence,  admitted  ^eX  he  M 
reoeited  assets  of  Chapman's  estate  sufficient  to  ansvsi 
all  claims  against  the  same,  but  pleaded  that  he  or  Ui 
co-executors  had  long  since  fully  administered  the  ssbm 
in  a  due  course  of  administration,  and  had  adtertlsed  for 
and  paid  all  daima  against  the  estate  as  by  law  reqaiisd, 
and  had  not  now  in  his  possession  any  such  assets. 

North,  J.,  had  ordered  that  the  pdnt  of  law  as  to  the 
suffloiency  of  the  adfertisements  raided  by  this  dereooe 
should,  under  crd.  25,  r.  2,  be  disposed  of  before  tiis 
trial  of  the  action.  A  statement  of  facte,  admittsl  I7 
both  plaintiff  and  defendant^  was  put  in  epidencs  for 
this  purpose. 

It  appeared  from  this  statement  that  John  Ohsposn 
was  a  farmer  who,  at  the  time  of  his  death  and  for  foitj 
years  prefions  thereto,  had  resided  in  the  parish  of 
Tatham,  in  the  county  of  Lancaster,  and  that  the  psr- 
sons  residing  in  that  parish  use  Lancaster  as  their  market 
town.  A  notice  in  the  usual  statutory  form  rsquliiDg 
all  creditors  or  claimants  upon  the  estate  of  Jobn  Ctasp* 
man  to  send  in  particulars  of  their  debts  or  claims  (0  the 
executors  of  Ohapman  *'  before  the  expiration  of  oDS 
calendar  month  from  the  date  hereof  "-— pit.,  the  16th  of 
September,  1875— was  advertisfd  in  the  London  OsedU 
of  the  21st  of  St>ptember,  1875,  in  the  Lancaster  €hs4teet 
the  18th  of  September,  1875,in  the  LancaeterOuardianol 
the  ssmedate.  and  in  the  Lancaster  Observer  ot  the  17thof 
September,  1 875.  The  three  iMt-mentioned  papers  wsie 
weekly  psp^rs,  and  were  admitted  to  hare  a  local  cinm- 
lation  ill  Tatham.  The  plaintiff  in  the  action  resided  st 
New  York,  in  America,  where  her  mother  and  grand- 
mother, through  whom  she  dtimed,  bad  also  resided 
some  years  prerious  to  1847. 

Section  29  of  22  *  23  Vict.  c.  35  enacts  that :  '*  Wbsis 
an  executor  or  administrator  shall  haYCgifen  anoh  or  the 
like  notices  as,  in  the  opioion  of  the  court  in  whiob  luoh 
executor  or  administrator  is  sought  to  t>e  charged,  woald 
have  been  giren  by  the  Court  of  Chancery  in  an  sd- 
ministration  suit  for  creditors  and  others  to  send  in  h> 
the  executor  or  administrator  their  claims  against  the 
estate  of  the  testator  or  intestate,  such  executor  or  sd- 
ministrator  shall  at  the  expiration  of  the  time  named  ia 
the  said  notices,  or  the  last  of  the  said  notices  for  seod- 
ing  in  such  claims,  be  at  liberty  to  distribute  the  ssssti 
of  the  testator  or  intestate,  or  any  part  thereof,  amoogrt 
the  parties  entitled  thereto,  haring  regard  to  the  claiiii 
of  which  such  executor  or  administrator  has  then  noUos, 
and  shall  not  be  liable  for  the  assets  or  any  part  thsrsof 
so  distributed  to  any  person  of  whose  daim  such  exssa- 
tor  or  administrator  shall  not  hare  had  notice  at  the  tisM 
of  the  distribttUon  of  the  said  asaets." 

On  the  abore  stated  facts  North,  J.,  held  that  ths 
advertisements  issued  were  sufficient,  and  that  no  oiiiai 
could  now  be  sustsined  against  the  executor. 

The  plaintiff  appealed. 

Seward  Briee,  Q,0.,  and  F.  S.  OoU,  for  theappellaai 
—The  advertisements  ought  to  hare  been  inserted  in  the 
Times  or  some  other  weU-known  London  paper  as  wsU 
as  in  the  London  Qaeette  and  the  local  papers ;  it  is  the 
practice  of  the  Court  of  Chancery  in  Mdministiatlon 
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GOUBT  07  A.F7BAL. 


Mlis  to  mStweitiae  in  the  Times  or  some  well-kaown 
LoDdon  paper  in  addition  to  the  London  Gazette :  Wood 
T.  Weighiman,  30  W.  R.  459,  L.  B.  13  Eq.  43i.  [Fbt, 
L.J.— la  tbie  point  open  to  appeal  P  The  etatate  saye : 
**  finch  notioee  as  would  have  been  giten  bj  the  Oonrt  of 
Cbanoerj  •  .  .  in  the  opinion  of  the  oonrt  in  which 
the  ezeontor  i«  aoaght  to  be  charged/*  doea  that  indade 
the  Oonrt  of  Appeal  P]  We  contend  that  the  oondnsion 
«oaieto  bj  the  jadge  below  aa  to  the  practice  of  the 
Gout  of  Chancer  J  waa  erroneons,  and  we  are  entitled 
to  appeal  on  that  gronnd.  Again,  the  time  limited  by 
the  notice  waa  not  anfficient,  it  ahonlc  ha?e  been  at  leaat 
a  month  from  the  date  on  whtoh  the  laat  adTcrtiaement 
of  tbe  notice  waa  publiahed  and  not  a  month  from  the 
data  of  the  notice  itaelf :  Wood  ?.  Weighiman. 

Jhej  referred  alao  to  Newton  ?.  Sherry,  24  W.  B. 
371, 1  a  P.  D.  246. 

Oatqf,  for  the  reapondent,  the  ezeontor,   waa  not 
called  on. 

OonovyIj.J. — ^Tbia  ia  an  appeal  from  a  dedvicn  of 
Horth,  J.»  on  a  point  of  law  raiaed  on  an  admitted  atato- 
aent  of  facta.  It  waa  contended  on  behalf  of  the 
plahittil,  the  preaent  appellant,  that  the  defendant  waa 
not  relieved  from  liability  beoauae  tbe  atatntory  notice  to 
CRditon  of  the  eatato  of  J«  Chapman,  giren  by  the 
defendant  and  hie  co-ezeontois,  waa  not— aa  tbe  plaintiff 
aihgee— aofUciently  advertiaed.  Tbe  notice  wm  adrer- 
tiaad  in  the  London  Gaaette  and  in  three  Lancaahire 
pap«ra  droolating  in  tbe  locality  where  the  teatator  had 
fifed  lor  many  yeara ;  bnt  the  plaintiff  contonda  tbat 
itahonld  have  been  adrertiaed  alao  in  tbe  Timee  or  aome 
ather  well*known  daily  London  paper,  on  the  gronnd 
ttat  it  waa  the  practice  of  the  Oonrt  of  Chancery  in  a 
cnditon'  admini«tratk>n  action  to  direct  adfertiaemeato 
to  be  iaaerted  in  anch  papera.  In  my  opinion,  bowcTer, 
lor  aeteral  reaeona,  thia  contention  cannot  be  anpported. 
Both  the  learned  Jadge  below  and  hia  chief  clerk  have 
fooad  that  each  advertiaement  waa  not  neceeiary. 
Then  in  the  oaae  of  Wood  ?.  Weightman,  before  Lord 
Boarilly,  there  had  been  no  adfertiaement  in  the  London 
OeatUe,  and  in  my  opinion  that  caae  laya  down  no  act 
nle  of  piaetioe  as  to  the  papera  in  which  anch  adYertiae- 
aenta  ahonld  be  inaerted.  In  Daoiell'a  Chancery  Prac- 
tke,  «th  ed.,  p.  1014^  itia  etated  that  "the  adtertiae- 
aant  ia  inaeried  .  .  .  in  the  London  Oaz^ie,  and 
ia  anch  other  papera  aa  may  be  directed  by  tbe  judg«," 
and  that  tadioafa^  no  anch  aet  mle  of  practice  aa  ia 
aOcged  bj  the  plaintiff.  In  tbe  chambera,  at  all  efent% 
ef  the  learned  Jndge  who  decided  thia  caae  the  practice 
la  aet  to  reqaire,  aa  an  abaoloto  rnl^,  an  adYeniaemeut 
is  tbe  Timet  or  other  London  daily  paper.  Thongh  I 
aa  not  aa  laoifliar  as  my  brothers  are  with  the  practice 
ia  chaaabora^  yet  my  own  view  is  that,  nnder  the 
Himmslaneee  of  a  oaae  like  thia,  where  the  teatotor  had 
fifing  for  many  years  prerions  to  bis  death  in 
J  and  not  carrying  on  bnsiaess  in  London,  an 
adfwflaamiiiit  in  the  local  papers,  in  addition  to  an 
in  the  London  OoMtUe,  was  all  that  was 


ijt  waa  said  that  the  time  fixed  by  the  notice  was 
ind  that  there  shonld  have  been  one 
feBBtb  allowed  from  the  date  of  the  publication  of  tbe 
aiattieeoaeBt.  instead  of  one  month  from  the  day  of 
ihe  date  of  the  notice.  In  the  present  case  the  notice 
VM  dated  *' September  16,  1876,"  and  the  advertise- 
ants  wato  isaoed  on  the  17th  and  16th  of  September 
^  the  local  papers  and  on  the  Slst  of  September  in  tbe 
Uodm  GaaaUe.  I  eannot  think  that  that  makes  the 
MtteefaisaiBcicnt,  and  I  think  that  the  time  giren  was 
nMat.  In  my  opinion  the  decision  of  the  learned 
Jadge  hdow  was  qnito  right 

BowBn,  LJ.— I    am  of   the    same    opinion.     The 
\  we  have  to  decide  ia  whether  the  executor  has 


given  snch  or  the  like  notice  as,  io  tbe  opinion  of  the 
court  in  which  the  executor  is  sought  to  be  charged, 
would  have  ba^n  given  by  the  Oonrt  of  Chancery  in  an 
adminiatration  anit  It  atill  remaina  an  open  question 
whether  thia  caae  is  one  in  which  an  appeal  to  thia 
court  lies.  But,  asauming  that  an  appeal  does  lie  to 
this  court,  we  should  be  extremely  chary  to  interfere 
with  the  view  of  the  court  below— the  court  which 
is  the  proper  tribunal  to  dedde  this  matter.  Is  the 
opinton  expressed  by  North,  J.,  dearly  wrong  P  As  to 
the  practice  of  the  Court  of  Chancery,  I  leave  it  to  my 
learned  brothers  to  express  thdr  views  of  the  dedaion 
of  North,  J.,  on  that  point  But  I  find  with  regard 
to  the  sufBoien<7  of  these  advertiaemento  the  following 
facto  :~Fhrst»  that  North,  J.,  has,  after  conanltetton 
with  his  chief  clerk,  come  to  the  condusion  tbat  it  waa 
not  the  practice  of  the  Court  of  Chancery  to  require 
advertisementa  to  be  inserted,  as  a  matter  of  necessity, 
in  the  Times  or  other  London  ddly  paper;  and, 
aecondly,  that  no  authority  has  been  or  can  be  produced 
to  show  that  there  has  been  any  practice  of  the  Court 
of  Chancery  contrary  to  the  opinion  taken  by  North,  J., 
for  the  caae  of  Wood  v.  Weightman  Is  notauoh  an 
authority.  It  ia,  therefore,  quite  ioipoaaible  for  U9  to 
ofermle  the  decision  of  that  learned  Judgt*. 

Fbt,  L  .1. — I  am  of  the  same  opinion. 

Jppeal  diemitted, 

Solidtora  for  the  appellaut,  Warriner  <b  Kimh,  for 
•/.  Stone,  Derby. 

Solidtora  for  tbe  respondent,    T-ihourdine  di  Bar' 
greavte,  for  Johneon  A  Tilly,  Linoaatir. 


From  Chan.  Div.  Aug.  9,  1889. 

OUBWIIT  V.   UlLBUBir.    (tf.) 

Practice — Solieilor  and  client — Ooitt-^Taxition^BiU 
of  code  including  iteme  barred  by  Statute  of  Limita^ 
iione-^Solieitor'e  lien. 

M,  had  acted  for  many  yeare  as  solicitor  for  G,  In 
June,  1888,  0„  becoming  dietaUifiid  w^t^  M.,  tigned  an 
authority  to  o*her  eolicitore  to  obtain  and  receive  from 
M.  all  deede  and  documente  in  M.U  poeitetion  belonging 
to  C.  or  relating  io  hie  property.  The  neuf  eolieitore 
wrote  to  Af.  requesting  him,  if  he  had  any  claim  to  a 
lien  upon  0,*e  deede,  dbc,  to  send  them  full  partieulare, 
and  indoeing  a  copy  cf  their  authority.  In  further 
oorreepondenoe  they  aehed  for  an  early  appointment  for 
delivery  up  of  (7. 'a  deeds,  documents,  <fec.,  and  intimated 
that  G,  only  required  Jf.  to  deliver  particulars  of  any 
unseMed  biU  of  costs  if.  might  have  against  hinu 
Early  in  July,  1888,  G.  took  out  an  originating  sum' 
mons  as  plaintiff  against  M.  as  defendant  for  tasMtion, 
and  ddivery  up  of  deede,  dtc,  instead  of  proceeding  by 
the  usucU  petition  of  course  {the  summons  containing  no 
undertaking  by  G,,  such  as  would  have  been  contained  in 
a  petition  tf  course,  to  pay  what  should  be  found  due  on 
the  taxation),  and  obtained  an  order  for  delivery  by  If. 
{within  fifteen  days  of  service  of  the  order)  to  G.of  a 
biU  of  M^sfees  and  disbursements  in  tdl  m(Uters  in 
which  M,  had  been  employed  as  sotieitcr  for  G,,  wUh  a 
reference  io  the  taming  master  to  tax  and  settle  "  the  said 
biU,"  and  to  certify  the  amount  due  on  either  eide^  and 
for  payment  of  Me  amount  certified.  And  it  was 
further  ordered  that  G.  should  be  lot  liberty  to  pay  £350 
into  court,  and  that  Jf.  should  thereupon  deliver  up  io 
G,  on  oath  cdl  G*s  documents,  dc,  which  were  in  M,*s 
posseesion  or  power,  and  th'd  M.*s  lien  on  such  doou* 
mentSf  ^c,  should  attach  to  the  £350  when  paid  into 

(a.)  Beported  by  B.  H.  Dbasci,  Esq.,  Barrister-at-Law. 
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eourif  and  that  the  delivery  of  the  documents  ekould  be 
without  prejudice  to  M,*s  lien.  The  taxing  master,  in 
taxing  the  hill,  struck  out  the  iiems,  incurred  more  than 
six  years  previous  to  the  procecdifigs,  on  the  ground  that 
they  were  statute-harredt  without  reference  to  their  pro» 
priety  in  other  respects^ 

Held,  that,  the  real  ohfect  of  the  proceeding  being  clearly 
to  obtain  delivery  up  of  Q*s  documents,  and  for  that 
purpose  to  cucertain,  the  amount  of  M*s  lien  on  them,  it 
must  have  been  intended  by  the.  order  to  treat  all  the 
items  as  "  due,^^  whether  they  were  recoverable  by  action 
or  not,  and  therefore  the  taxing  master  ought  to  have 
taxed  them  aXl,  whether  statute^barred  or  otherwise. 

Decision  of  Korth,  J.,  cfMrmed, 

Whether  there  was  in  the  correspondence  ani(  cu^now^ 
ledgment  sufficient  to  tcike  the  items,  whdehwould'  other' 
u^ise  have  been  barred,  out  of  the  B^lvAs  0/  Limitations, 
gusre. 

,  Appeal  from  Kortb,  7. 

In  this  0806  it  appeared  that  Mr.  Milbnro,  the 
defendant,  had  acted  for  many  years  as  the  plaintUf s 
aolioitor.  EYentually,  howevez,  becoming  dissatiafied 
with  the  defendant,  the  plaintiff,  on  the  16th  of  June, 
1888,  signed  a  written  authority,  addressed  to  another 
firm  of  solicitors,  requesting  them  to  obtain  and  reoei? e 
from  the  defendant  all  deeds  and  doenmenta  in  the 
possession,  custody,  01  power  of  the  defendant  belonging 
to  the  plaintifE,  or  in  any  way  relating  to  his  manor  of 
P.,  and  also  all  other  deeds,  Ac,  in  the  possession, 
custody,  oz  power  of  the  defendant  belonging  to  the 
plaintiff,  or  in  any  way  relating  to  the  lands,  tenements, 
hereditaments,  matters,  actions,  things,  and  premises  in 
which  the  plaintiff  was  hi  any  way  interested,  and  of  which 
deeds,  &c.,  the  defendant  had  the  possession,  custody,  or 
power  as  solicitor  for  the  plaintiff,  and  also  to  obtain 
and  receif e  from  the  defendant  an  account  of  his  deal- 
ings and  transactions  with  the  plaintiff's  lands,  tene- 
ments, hereditaments,  matters,  actions,  things,  and  pre- 
mises since  the  defendant  was  appointed  the  plaintiff*s 
solicitor  many  years  ago,  or  for  such  other  period  as  the 
new  solicitors  might  think  fit,  and  the  plaintiff  thereby 
authorized  and  requested  the  defendant  to  deUrer  up  to 
the  new  solicitors  all  such  deeds,  books,  papers,  and 
documents  as  aforesaid.  The  new  solicitors  accordingly 
wrote  to  the  defendant,  inclosing  t  copy  of  the 
authority,  and  requesting  him,  if  he  claimed  any  lien 
upon  the  deeds,  &c.,  of  their  client,  to  deliyer  them  full 
particulars  thereof  without  delay.  Later  on  they  wrote, 
in  answer  to  questions,  "  Oar  client  only  requires  you 
to  dellFcr  partloulm  of  any  Unsettled  bill  of  costs  you 
may  have  against  him,'*  and  asking  for  an  early  appoint- 
ment  for  deliFery  up  of  their  client's  deeds,  books, 
papers,  and  documents.  That  was  on  the  26th  of  June, 
1688. 

Hr.   Ourwen,  on  the  4tl^  of  July,  1888,  issued  an 
originating  summons,  as  plafntiff,  against  Milbum   as 
dei!endant,  instead  of  proceeding  by  an  ordinary  petition 
of  course,  and  the  summon^  did  not  contain  the  sub- 
inission  by  the  plaintiff  (which  would  ha?e  been  con- 
tained in  a  petition  of  course)  to  t>ay  wfiat  should  be 
iound  due  on  taxation.    An  order,  however,  was  made 
on  the  suD^mons  (upon  the  undertaking  of  the  plaintiff 
to  pay  any  additional  costs  caused  by  the  form  of  pio« 
<^4ing)  that  the  plaintiff  should  pay  to  the  defendant 
4QJ  'such   additional    costs,  such  costs    to  'be   taxed, 
and  that  the  defendant  should,  on  or  before  the  1st  of 
Cotter,  1688,  or  subsequently  within  fifteeb  days  after 
SjBKTice  of  the  order,  deliver  to  the' plaintiff  ''  a  bil^  of 
hi^  fees  and  disbtlraements  in  aU  sui&,  causes,  or  ofhe? 
•  ^[^ait^rs  of  business  iu  which  he  baa  1t>een  employed  as 
,  solicitor  for  the  plaintiff,'*  and  that  it  be  referred  tcr  the 
'  taxing  master  to  tax  and  settle '  the  said  bill,  and  there 
.JEM  A  ioxthfir  order  for  the  production  on  oath  by  the 
dsfendant  of  books,  papers,  ftc,  and  that  the  defendant 


should  give  credit  for  all  sums  of  money  by  him  recdTsd 
of,  or  Qu  account  of,  the  plaintiff,  and  that  he  should  be 
at  libeHy  to  charge  all  sums  of  money  paid  by  him  to, 
or  on  account  0^  the  plaintiff.  And  it  was  ordeied 
that  if  such  Mil,  when  taxed,  be  less  by  a  sixth  psrt 
than  the  said  bill  as  delivered,  the  master  to  tax  the 
plaintiff  his  costs  of  this  application'  and  Of  such  refer- 
ence, such  last- mentioned  costs  to  include  only  sach 
costs  as  would  have  been  incurred  if  the  plainttf  had 
proceeded  by  a  petition  of  course;  and  that  if  atieb 
bill,  when  taxed,  shall  not  be  less  by  a  sixth  part  tlisa 
the  said  bill  as  delivered,  the  master  do  tax  the 
defendant  his  costs  of  this  application  and  of  sndi 
reference.  And  it  was  ordered  that  the  master  diotdd 
certify  the  amount  due  from  the  plaintiff  to  the  defend* 
ant,  or  frbm  the  defendant  to  thb  plaintiff,  as  the  osie 
might  be,  having  regard  to  th6  costs  of  th6  appUeatlQa 
and  of  such  reference  so  to  be  taxed  as' al6retaid,  itfd 
any  sum  or  soma  jpf  money  which  might  have  bssa 
so  receiveil  or  paid  as  aforesaid.  Then,  after  JUreotto^i 
for  the  payment  of  the  amount  so  certified,  the  ordsc 
proceeded  to  direct  that  the  plaintiff  should  be  st 
liberty  to  pay  into  court  the  sum  of  £850,  and  that  the 
defendant  should  thereupon  deUver  over  to  ^e  |[>laiatiit 
on  oath,  on  or  before  the  Ist  of  October,  1886,  all  dseds, 
&c,  iu  his  custody  or  power  belonging  to  the  plslnttfl, 
and,  the  plaintiff  so  requesting,  and  th«  dsfwdsat 
assenting,  that  the  defendant  should,  within  fifteen  dsyt 
after  the  payment  into  oourt  of  the  £850,  hand  oier  to 
the  plaintiff  suoh  doonments  as  the  plaintiff  might)  bj 
himself  or  his  solidtor,  designate  as  wanted  foi  Sar 
mediate  use.  And  it  was  ordered  that  the  existing  Usa 
of  the  defendant  upon  the  documents  fn  his  pSssssriett 
do  attach  to  the  sum  of  £350  when  paid  into  coart,  sod 
that  the  delivery  over  of  suoh  doouments  by  him  to-  tike 
plaintiff  be  also  without  prejudice  to  the  defeodaat's 
lien. 

The  taxing  master  proceeded  accordingly  to  tax  ti» 
defendant's  bill,  and  in  doing  so  struck  out  all  the  itsiBi 
incurred  before  a  certain  date  on  the  ground  that  thsf 
were  statute-barred,  without  reference  to  their  proprietj 
in  other  respects. 

The  defendant  then  delivered  the  following  oljeotioiii 
to  the  taxation  :— (1)  That  he  had  a  lien  fbr  his  eost» 
which  was  not  affected  by  the  Statute  of  Limitations ; 
and  (2)  that  the  corzespondenoe  contained  a  suffldsat 
acknowledgment  of  the  plaintiff's  indebtedaess,  as  is* 
gards  the  items  struck  out,  to  take  the  case  out  of  tbe 
statute.  The  master  replied  :^*'  The  question  of  Itsois 
not  one  for  the  taxing  master,  and  does  not  render  it 
incumbent  upon  him  to  tax  a  bill  barred  by  the  statutBi 
or  open  to  valid  -objection  of  any  other  description  thsn 
that  of  amount.  No  evidence  has  been  produced  which, 
in  my  opinion,  is  sufficient  to  take  the  disallowed  itesH 
out  of  the  statute."  He  accordingly  certified  that  lie 
bad  taxed  and  settled  the  bill  of  fees  at  the  sum  of 
£204  lis.  9d.,  and,  after  allowing  for  moneys  recsifsd 
by  the  defeiidant,  and  payments  made  by  him,  and  lor 
the  costs  of  the  reference,  he  certified  tbsit  a  sam  of 
£25  Ids.  2d.  remained  due  from  the  defendant  te  the 
plaintiff. 

The  defendaiit  then  took  out  a  summons  to'  review  the 
taxation  on  the  ground  that  the  taxing  master^s  cettifl* 
oate,  finding  that  only  so  much  was  due  in  respect  of 
the  biU  he  had'  been  directed  to  tax,  would  prejidioe 
the  defendant's  lien  in  teepect  of  the  Statute-barred 
items,  and  might  prevent  him  from  enforcing  it,  ts  be 
would  have  no  answer  to  an  apptfoation  for  dditery  «p 
of  the  plainHffs  documents. 

North,  J.,  held  that  tb^re  was  In  the  ooirtfes^ondence  a 
sufficient  acknowledgment  to  take  the  case  out  of  the 
statute,  and  that  the  master  ought  td  hiive- taxed  the 
items  he  had  disallowed,  but  he  declined  to  decide 
whether,  under  the  common  order  to  tax,  the  master 
would  be  right  in  disallowing'  Witfidtft'  tazAtion  aU 
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itooM  in  a  Mil  of  oosla  Which  weM  statate^Nvrad.  He 
held  that  tfiftt  qoastion  did  not  ariee  In  the  poesent  onae, 
M  the  partiee  dearl/  intended  to  hate  a  taxation  for 
the  porpoee  of  detenninin^  the  amount  of  the  soliciton' 
lien. 
The  plaintiff  appealed. 

OoseM- Hardy,  Q.C^  and  Aihion  CroBi,  for  the 
appellant.— The  latter  of  the  SMt  of  Jeine  is  leUedon 
bj  the  other  ett  as  taking  the  eaae  ont  of  the  etatnte. 
eCrioUj  tpeaUttg,  no  hills  of  ooete  had  been  deli?ei«d» 
bat  merely  Mootuais.  The  hill  in  queetion  began  in 
1873  and  wen*  doMm  to  187a»  The  Jadge  held  that  the 
letteii  asionntcd  to  a  pr^niis^  to  pay.  There  are  two 
peinti>-Fint,  the  kttera  wei«  pot  written  by  Onrwen 
hlaeeU;  bat  by  his  agentSy  wlso-.  bad  only  a  limited 
anthori^  glien  by  the  doonment  of  the  I6M1  of  June, 
nat  did  not  aatfaorhse  the  eoUcitor  to  promise  to  pay  a 
debt  which  would  otherwiee  hare  been  statute-barred. 
In  the  ftcst  plaop,  thie  was  not  signed  by  the  client  him* 
sslf ;  and,  secondly,  even  if  it  had  been*  it  would  not 
be  a  snlBelent  acknowledgment.  In  Quincey  ▼•  Sharpe, 
i4W.JGL  373,  1  Ex.  D.  78,  whioh  is  reUed  on  for  the 
defendant,  there  was  a  clear  demand,  made  twice  over, 
for  the  aoooant,  and  the  letters  had  been  written  before 
the  statate  had  run»  though  the  action  was  brought 
■Iter  it  had  run.  Here  the  statute  had  run  before  the 
letter  was  written.  It  is  admitted  there  were  accounta 
witbio  BIX  yeare,  and  the  document  must  be  taken  as 
reltering  to  them.  Where  there  are  soTeral  debts,  some 
barred  and  othera  nni,  can  it  be  reasonable  to  hold  that 
addng  for  an  aaeoont  ie.  a  promise  to  pay  the  barred 
debts  as  well  aa  the  othera  f  The  authorities  were  reviewed 
io  ffreeH  t.  ffwmfhreySt  26  Oh.  D.  474,  32  W.  R.  Di|^ 
120.  In  Sheet  ▼.  Undtay,  25  W.  B.  322,  there  was  a  clear 
piDBise  to  pay  what  waa  due.  If  it  were  the  law  that, 
ty  mere^  aakiog  for  your  account  you  rendered  your- 
self liaUe  for  an  old  Btatute-barred  debt  wbich^was  not 
IB  yoor  mind  at  all.  It,  would  be  going  much  further 
tbtt  any  caee  hae.  yet  gone.  We  are  not  asking  to 
defsat  the  eoUdtor'a  lien  aa  to  the  statute-barred  debt. 
There  mnat  be  a  reception  by  the  debtor  of  the  debt 
ss  a  debt  binding  upon  him :  Bowe  t.  Hopuoood,  17 
W.B.  29,  U  £.  4  Q.  B.  1.  If  a  man  merely  asks  for 
sa  aceeuat  it  ia  an  acknowledgment ;  but  if  he  signs  at 
Uie  loot  of  an  aooount  that  it  is  correct  that  is  no 
scfcaowledgosent.  In  8p§ng  ▼.  Wright,  9  M.  ft  W. 
ttS,  the  qnali^ing  worda  "if  Juat*'  were  held  to  pre- 
HBta  pnnniee  to  pay  being  an  acknowledgment.  So 
ia  JftfeAeZTa  claim,  19  W.  fi.  1130,  L.  B,  6  Ob.  822, 
wterait  waa  held  there  waa  no  unoonditional  promise  to 
psy.  That  ie  exactly  what  occurred  here.  The  clause 
ksre  b  e^valent  to  "if  Juat.*'  We  are  willing  (if 
■seeaniy)  to  anbmit  to  the  order  beina  Taried  so  aa  to 
askait  witboat  prejudice  toi the  defendantVi  Hen.  The- 
taiiag  mooter  would  nof^'  ui^r  ih^  eommoa  order  for  a 
texitea  of  a  blU  of  ooete,  tax  statute  ^barred  itemr. 
to^F  ^  plaistiff  could  not  haye  been  ordered  per- 
sonally to  pay  debts  barred  .Ipy  the  statute  when  he  bad 
■■ds  no  acknowledgment  and  doae  nothing  to  take 
ftem  oot  of  the  statute. 

fisawr,  Q.O^  and  Bwinftn  Eady,  for  the  respondents. 
-What  the  platntilf  wanted  to  haye  taxed  was  all  the 
ttb  et  ooete  -sinoe,  the  defendant  was  appointed  his 
many  yei^  ago^  That  authority  was 
to  Ae  respondent,'  and  an  early  appobitment 
kr  detifeqr  up  of  aB  books';  deeds,  and  papers  was 
n^BiiluiL  The  object,  of  the  applichtion  was  to  obtain 
yydun  of  tfae  deeds;  ftc,  for  which  purpose  it  was 
**Mniy  to  aaoertaln  the  amount  d^  the  defendant's  lien 
*  tettT  Xhider' the' order  our  client  is  bound  to  hand 
'''^^jM*  of  the  deede  t)n  payment  into  oourt  of 
i3S0.  Ttstaraet  refer  to  the  lien.  The  order  directs 
Wmy  Qi  <«  a  bOl,"  and  taxation  of  "  the  said  bill."  The 
*'*'^       .^  therefore,  had  no  jurisdiciiott  to^  mufei- 
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late  th^  aooounts,  and  only  deal  with  those  parts  of 
them  which  refer  to  the  last  six  yearr.  Secondly,  as  to 
the  autfatority  of  the  eolidtors,  the  letter  was  ample 
authority  in  itself,  but  we  can  look  at  the  other  circumv 
stances  as  well  as .  that.  They  were  .  the  oUent'a 
solicitors.  Are  we  to  inquire  whether  they  went 
beyond  their  authoiity  f  The  client  himself  baa  not  ?en* 
(ured  to  deny  the  authority.  [They  oited  Bright  t. 
Legtrion,  8  W.  B.  678,  9  W.  E.  239.]  Delivery  of 
all  the  bills  was  demanded.  [Far,  Ii.J.«-I  think 
asking  for  one's  account  really  means  tbi^  (apart  from 
authority),  *'Let  me  see  what  you  claim,"  Lope8» 
L. J.— I  think  it  is  an .  admission  that  be  owes  some* 
thing.]  In  Prance  ▼.  Sympion,  3  W.  B.  Ob.  Dig.  4% 
Kaj,  678,  at  p.  681,  P.ige-Waod,  V.O.,  said :— <*  It  i« 
not  necessary  for  the  purpose  of  a  suit  for  au  acoount 
to  hare  an  aokowledgment  that  a  debt  is  actually  due ; 
but  it  is  enough  that  there  is  an  aokaowledgment  that 
an  account  is  pending,  and  that  the  defendaut  promises 
to  pay  the  balance.'*  A  statute-barred  debt  ia 
"  due,"  though  it  cannot  be  recovered.  The  common 
form  of  undertaking:  in  an  order  to  tax  a  bill  o(  costs  ia 
to  pay  what  shall  appear  to  be  "  due  "  (1  Seton,  4th  ed., 
p.  604).  That  must  include  statute-barred  debts: 
otherwiae  the  clients  could  reooTer  their  deeds  without 
reference  to  the  solioitor's  lien. 

Goztnt' Hardy,  Q,V,,  in  reply .-^^r^AI  ?.  Legerton 
has  no  application  to  this  case. 

Ooffiox,  liJ.—- We  hare  a  question  to  decide  here  on 
the  effect  of  an  order  inade  on  a  summons.  It  doea  not 
ariae  upon  an  order  for  taxation  under  the  Soliciton 
Act,  made  upon  the  usual  petition  of  course,  but  upon 
an  order  made  on  a  special  application  for  delivery  and 
taxation  of  the  defendant's  bills  of  costs,  and  for  delivery 
up  of  the  plaintiffs  documents,  the  order  being  that 
the  defendant  do  deliver  to  the  plaintiff  a  bill  of  his 
fees  and  disburtements  in  all  causes  and  other  matters 
in  whioh  he  has  acted  as  the  plaiDttfTs  solicitor,  and 
that  the  biU  be  taxed.  Then  it  is  cindered  that  the 
taxing  master  shaU  certify  the  amount  that  is  due  froqi 
the  plaintiff  to  the  defendant,  or  from  the  defendant  to 
the  plaintiff,  and  that  the  balance  so  oertifled  to  be  due 
be  paid.  And  the  plaintiff  ia  to  be  at  liberty  to  pay 
into  court  £350,  on  which  the  eolicitor  ia  to  have  a  lien 
Inatead  of  on  the  books  and  papers,  which,  in  the  event 
of  the  £350  being  so  paid  io,  are  to  be  delivered  up  to 
the  plaintiff.  If  taxation  was  all  that  was  wanted,  this 
certainly  seems  a  mokk  extraordinary  method  of 
obtaining  it.  The  evident  purpose  was  to  enable  the 
plaintiff  to  obtain  possession  of  his  documejits,  and  the 
real  object  of  the«  taxation  was  to  asoertain  .the  amount 
of  the  ,dofendant|e. lien  on  those  documentis..  In  my 
opinion  the  solicitoi^  wa^.  bound  to  bring,  in  bil^ol  cost^ 
as  to  all  the  transactions,  and  the  taxing  master  did 
not  obey^  the  order  ia  only  ta^^ii^g  the  buls  inoonpd 
witl^in  six  years,  and  ref  asii^g  to  tax  Hie  other  i^ma  pn  . 
the  ground,  that  they  were  statttte-'barred;  It  is  argued 
that  the  taxing  ma^er  ^ould  not  certify  as  dtte,.iteine 
ao  barred^  In  my  opinion  the  meaning  of  the  ord.er 
was  that  everything  properly  owing  froiii  the  client, 
whether  statute-banted  or  not,  wee  to  be  r^gardqd  aa 
"  due!"  Debts  barred  by  the  Statute  of  Limitations 
are  due,  though  no  tBO^toji  can  be  brought  to  enforoe 
payment  of  them,  Then  it  is  contended  that  as  the 
plaintiff  gave  no  Undertaking  to  pay,  he  cannot  be 
ordered  to  pay  an  amount  which  includes  debts  barred 
by  statute.  But  the  plaintiff  has  submitted  to  an 
order  to  pay  what  ia  found  due  on  takibg  aa  aooount. 

In  my  opinion,  thenfore,  we  cannot  differ  from  the 
judgment  appealed  from,  though  wb  do  not  affirm  it  oa 
predaely  the  same  groonda.  The  whole  matter  ia 
governed  by  thia  eider-  made- on  the  summons,  the 
object  of  whiqh  waa  to  aaaertahi  the  amouut  for  which 
the  defendant  has  a  lien. en  the  plaintiff's  documenta. 
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It  If  nnneoeafarj  to  decide  whether  the  plaintUt  has 
done  aaythiog  amoantiiig  to  an  aoknoirledgoteat  ot  his 
indebtedness  in  respeot  of  the  statnte-barred  items. 

Fat,  L. J.— I  am  of  the  same  opinion.  The  dient, 
for  some  leuon  Icnown  to  himself,  was  minded  to 
depart  from  the  ordinary  conrse»  and  obtained  an  5rder 
upon  a  special  application,  which  order  was  not  in  the 
nsoal  form  of  an  order  made  npon  a  petition  of  oonrse. 
The  substance  of  the  order  reqnfares  the  plaintiffs 
solicitor  to  deliTer  a  biU  of  costs  of  all  the  suits,  causes, 
and  all  other  matters  of  business  in  which  the  defendant 
was  employed  or  acted  as  the  plaintifTs  solicitor,  and 
the  taxing  master  was  to  tax  and  settle  the  bill  as  one 
bilL 

Then  the  taxing  master  was  to  certify  the  amount  or 
balance  due  from  the  plaintiff  to  the  defendant,  or  from 
the  defendant  to  the  plaintiff,  which  was  to  be  done  in 
one  certifloate  on  the  one  bill,  so  that  the  certificate  was 
to  certify  what  was  due  for  all  matters  of  business 
extending  o?er  the  entire   period  during    which    the 
defendant  had  acted  as  the  plaintiff's  solicitor.     Liberty 
was  given  to  the  plaintiff  to  pay  £350  into  court,  and 
upon  bis  doing  so  his  documents  were  to  be  handed 
over  to  him  by  the  defendant.    It  appears  to  me  that  if 
this  appeal  were  right,  this  order  would  have  directed  two 
oertifloates  to  be  made,  one  for  the  amount  for  which  the 
^intifl  was  personally  liable,  and   another  for   the 
amount     for     which     the    defendant    had    a     lien ; 
whereas,  in  f act^  it  only  directed  one  certificate  to  be 
made.    Therefore,  I  think  the  appellant  is  now  too  late 
in  trying  to  raise  this  distinction.    He  ought  to  haTc 
asked  only  for  the  bill  of  costs  as  to  the   items  not 
barred  by  the  statute. 

We  all  know  that  the  effect  of  the  Statute  of  Limita- 
tions is  not  to  extinguish  a  debt,  but  only  to  prevent  its 
reoorery.    The  appeal  fails. 
L9PBS,  L.  J.— I  an  of  the  same  opinion. 
Appeal  dUmi$ud. 

Solicitors  for  the  appellant,  SpeeMy,  Mamford^    dt 
Oo. 
Solicitors  for  the  respondent,  Wood  A  Wix^iu 


App.  Bankruptcy.  Oct.  25. 

Ex  parte  Ball. 
In  r$  EmENGH.  (a.) 

Bankruptcy -^iUoeiving  wdgr  ^  Petition  prmnted  in 
wrong  court-judgment  dehl-^Appetd  pending  from 
jfudgmeni^Diecretion  of  regiiirar^Bankruptey  Act, 
1883  (46  A  47  Viet,  c  52),  $8.  95,  97,  and  s.  7  (4). 
The  preeentment  of  a  lanhruptey  fetUion  in  a  wrong 
hankruptcy  court  by  inadvertence  will  not  invalidate  the 
furiedietionf  as,  by  eection  97  of  the  BiMkrupicy  Act, 


1883,  wfien  read  with  eection  95,  the  proceedinge  can  he 
removed  into  the  proper  court. 

Ex  parte  May,  In  re  Brightmore,  33  W.  B.  598,  14 
Q.  B,  D,  37,  approved, 

A  judgment  debtor  cannot,  on  the  ground  thai  an 
appeal  from  eueh  judgment  ie  pending,  claim  a  etay  of 
bankruptcy  proceedinge  for  the  Judgment  debt  ae  of  right, 
a$  a  itay  on  eueh  grounde  ie  entirely  in  the  diecrdion 
of  the  rtgiitrar  under  eection  7  (4)  of  the  BanJeruptcy 
Act,  1883. 

Appeal  of  J.  B.  French,  the  debtor,  against  a  receiTlng 
order  made  by  lir.  Registrar  LinUateron  the  petition  of 
the  trustee  of  the  estate  of  T.  &  Ashwin. 

The  grounds  of  the  appellant  were:— *(1)  That  the 

(a.)  Reported  by  Spmroaa  L.  HollaxDp  Esq.,  Banister- 
at-Law. 


London  Bankruptcy  Oourt  had  no  Jurisdiction  to  mske 
the  receifing  order  as  the  debtox^a  reeidenoe  anddomioOe 
were  in  the  country.  (8)  That  the  order  was  mads  in 
the  matter  of  a  Judgment  for  ooeto  in  the  High  Oourt 
upon  which  an  eppeal  was  pending.  (3)  That  this 
Judgment  debt  was  the  only  debt  of  the  debtor,  and  that 
he  had  no  asseto  to  distribute. 

Morton  Daniel,  for  the  appellant.— The  only  sfidsnoe 
in  this  case  upon  which  the  registrar  oould  act  wai  an 
aiftdaTit  of  the  debtor  alleging  that  he  Ured  at  Soutbses, 
and  had  only  once  been  to  the  offioe  in  London  where  it 
was  alleged  he  transacted  bnslnees.  A  man  who  had 
been  made  a  debtor  under  a  Judgment  from  which  an 
appeal  had  been  lodged,  had  a  right  to  daim  that  pro- 
ceedings  in  bankruptcy  against  him  for  that  debt  shoidd 
be  suspended  pending  the  hearing  of  an  appeal.  The 
affidavit  of  the  debtor  ahowed  that  he  had  no  other 
debts,  and  had  no  property  to  be  distributed.  Baok- 
ruptoy  proceedings  were  for  the  purpose  of  distrlbuiiog 
a  debtor's  estates  among  his  creditors.  Here  there  vu 
only  one  debt  and  no  estate  to  distribute.  Admitting 
the  discretion  of  the  registrar  te  make  the  order,  it 
should  be  rcTcrsed  upon  the  merite  of  the  case.  Ashvia 
had  brought  an  action  against  the  debtor  for  the  re* 
coTcry  of  certain  deeds  which  had  passed  to  the  debtor 
for  good  consideration  and  were  no  longer  in  his  po»e«» 
sion. 

Bariley'Denniet,  for  the  respondent,  the  trustee  of 
Ashwin's  estate,  was  not  called  upon. 

Lord  EsHBB,  M.R.— Three  grounds  for  this  motion 
hsTe  been  stated.  I  will  take  them  in  order.  Firit, 
it  is  said  there  was  no  jurisdiction  in  the  London  Bank- 
ruptoy  Oourt  to  make  the  original  order,  because  the 
debtor  was  resident  in  the  country.  It  is  dear  that  the 
decision  In  Bx  parte  May,  In  re  Brightmore,  33  w.  B. 
698,  14  Q.  B.  D.  87,  has  put  the  proper  construction  on 
sections  95  and  97  of  the  Bankruptoy  Act,  1883  («  * 
47  Vict,  c  52),  as  applicable  to  auch  oases.  When  a  re* 
ceifing  order  has  been  made  inadtertently  in  the  wcoog 
court,  that  is  not  sufficient  ground  to  make  out  no  Jaris- 
dicUon,  but,  on  the  contrary,  by  the  proTieions  of  seotloa 
97,  the  proceedings  can  be  remo? ed  to  the  proper  ooart, 
thus  iffl^ying  that  the  jurisdiction  of  the  first  oourt  is  not 
ousted,  but  is  only  transferred.  There  is  no  contentton 
here  that  the  commencement  of  the  bankruptoy  proceed- 
ings before  the  registrar  in  London  was  otherwise  than  by 
inadTertenoe :  indeed  we  haTC  only  the  statement  of  the 
debtor  on  affldafit  that  he  has  no  residence  in  Londo^ 
on  which  the  suggestion  of  such  inadtertence  can  W 
raised.  At  any  rate  no  harm  oould  be  done  to  the  dsDCor 
by  such  inadrertence,  if  any,  since  section  97  profldei 
for  the  remof al  of  the  proceedings  to  any  other  eoun. 
The  Bankruptoy  Rules,  1884,  rr.  19, 4c.,forthetr«Brer 
of  proceedings,  equally  assume  that  there  is  no  la«oi 
jurisdiction  owing  to  the  commencement  of  the  piooesa. 
ings  being  taken  in  the  wrong  court.  This  point  of  want 
of  jurisdiction,  therefore,  fails.  . 

Secondly,  it  is  said  that  the  Judgment  of  the  ^ga 
Court,  on  the  failure  to  comply  with  which  the  raceittog 
order  was  applied  for,  being  made  the  subject  of  an 
appeal,  there  was  no  jurisdiction  in  the  regUtrar  toiswe 
a  receiring  order  under  such  drcumstanbss.  Bat  by  ww 
construction  of  section  7  (4)  of  tiie  Bankruptoy  Act  we 
mere  fact  of  an  appeal  bdng  pending  is  not  sufflflWa* 
as  of  right  to  preTont  a  receiring  order  being  maoe. 
The  matter  is  within  the  discretion  of  the  registratj  ana, 
acting  upon  the  weU-known  rule  that  we  shaU  no» 
interfere  with  discretionary  powers  unless  ws  a" 
"clearly  of  opinion"  that  it  was  wrongly  ««***?!?• 
I  see  no  reason  for  being  of  such  dear  opinion,  aw 
registrar  in  his  discretion  hdd  that  the  apped  did  no» 


seem  a  hopeful  one,  and  my  riew  would  be  the  same. 
Thirdly,  it  is  add  that  no  receiring  order  is  w  »• 
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■ida  upon  the  mero  negleot  of  the  debtor  to  pa/  a 
Ml  under  a  Judgment  If  it  la  proted  to  be  the  onlj 
debt  he  owea,  aad  that  ha  haa  no  ataeta  to  be  dit- 
tdbnted.  To  anake  an  older  onder  each  droamstanoes 
Si  laid  to  be  an  aboae  of  Uie  bankzaptej  law.  It  is 
not  aeoeaaazj  for  na  here  to  determine  whether  thia  ia 
groimd  for  atayiog  a  bankraptoj  prooeediog. 
I  tbe  bankmpt  fails  to  prore  either  faot.  The  mere 
in  his  affldafit  before  oa  ia  not  enoogh.  He 
ahow  in  hia  examination  before  the  ooort  that 
I  la  the  atate  of  the  eaae  before  any  appeal  to  na 
be  made  on  anoh  gionnd.  The  faot  of  hia  UviDg 
t  any  aaaeta  ia  in  itaclf  a  snbjeot  for  examination. 
Wa  cannot  act  npon  that  aaaamption  here.  I  think» 
ttarefore,  the  appeal  mnat  fail  upon  thia  ground  alao, 
and  moat  be  diamiaaed. 

LmLBTy  Lb  J. — I  am  of  the  aame  opinion.  The  third 
gioand  o(  appeal  depends  upon  prored  faota  before  we 
can  entertain  it.  There  moat  alwaja  be  a  certain 
amonntol  ambigaitj  in  tbe  afBdavit  of  a  bankmpt  who 
aaja  that  he  haa  no  property  and  no  debta. 

lionst  Ifc  J.— I  entirely  agree. 

Appeal  diimUied. 

flolioitor  for  the  appellant,  T,  5.  Aihwin. 

BoUdtoia  for  the  respondent,  New/nan,  Bayi,  db  Oo, 


Jfiom  Q.  B.  IMt. 


Oct.  31. 


Phillips  d.  Bees.*  (o.) 

Landlord  and  Unant^^Disirtii  for  reni^Ohargei  of 
dMrti$^^  BaUifs  right  to  peneniage  fee^  Aqri- 
cnUural  HMing$  {ISngland)  Ad,  1883  (48  A  47  Viet. 
e.  61),  f.  49;  tnd  uhedult. 

In  a  distreu  for  r%n%  iht  hiilijf  and  not  iKt  landlord 
it  entUUd  to  the  percentage  fee  for  "  levying  dietreee  " 
aMd/Ul  in  the  2nd  echedule  to  the  Agricultural  Bold- 
iifi  [England)  Act,  1883. 

Ooode  V.  Johns,  35  IT.  B.  47,  17  Q.  B.  D,  714,  die- 
makdfrom. 

Appeal  from  the  jadgmant  of  tbe  Qaeen's  Banoh 
BMibn  on  a  apeoial  oaae. 

-  Tbe  plalntiib,  who  were  the  ownera  of  a  farm, 
Mlhoiiaed  the  defendant,  a  oertifleated  bailiff  under 
tibi  Agrieollafal  Holdinga  (BogUnd)  Aot»  1883,  to  levy 
a  dktnaa  on  the  gooda  of  the  tenant  of  the  farm  for 
1900  axMaia  of  rent.  The  defendant  lefied  the  diatreaa, 
mil  raeelfad  from  the  tenant  the  amount  of  the  rent 
and  47  10a.,  being  2^  per  cent,  upon  the  amount  of  the 
mldva^  aa  well  aa  tne  fee  of  il  la.  to  the  bailiff  for 
Wwj,  being,  the  ohargea  authoriaed  by  the  aeoond 
iriHdale  to  the  Aot.  The  plainttfta  olaimad  to  be  en- 
lillad  to  the  £7  10s.,  and  brought  thia  notion  to  reooTer 
that  aaM>aiit.  The  DiTiaional  Oonrt  (Hathew  and 
(liMitlinia.  JX},  on  the  authority  of  Oooie  t.  John$,  35 
W.  B.  47«  17   Q.  B.  D.  714,  ga?e  Judgment  for  the 


The  defendant  appealed. 

Seetion  49  of  the  Agrioultural  Holdinga  (England) 
Agti  1883,  eoaeta  that  "  no  peraon  whataoeTer  making 
a^r  diatreaa  for  rent"  when  the  aum  demanded  and 
tea  mwfdB  ISO  shall  be  entitled  to  more  ooata  and 
rtwgBa  for  aooh  diatreaa  than  auoh  aa  are  aet  forth  in 
ftaseeond  aehedole. 

*The  Law  of  Distreea  Amendment  Aot,  1888,  and  the 
niMmide  thereunder,  did  not  apply  to  thia  oaae,  aa 
the  adion  waa  oommenoed  before  the  Act  oame  into 


(■•)  Baparted  by  W.  F.  BAaaT,  Esq.,  Barriater-at-Law. 


The  aeoond  aohedule  proTldes  a  seale  of  oharges,  the 
two  first  Items  being  (I)  "Lerjing  diatreaa.  Three 
per  centum  on  any  aum  exceeding  £30  and  not  ex- 
oeeding  £50.  Two  and  a  half  per  centum  on  any  sum- 
exceeding  £50.''    (2)  "  To  baUifl  for  le?y,  £1  Is." 

Bowen  Bowlande,  Q.O.f  and  /.  A.  Foote,  tot  the 
defendant.— Coo(2s  ▼.  Johne  was  wrongly  decided. 
There  is  no  diatinotion  between  **  making "  and 
"levying"  a  diatreaa.  57  Geo.  3,  c.  93,  whiob 
fixed  a  aoale  of  ohargea  for  diatreaasa  not  exceeding  £20, 
apeaka  of  a  broker  "making"  a  diatreaa.  Formerly 
the  bailiff  got  a  percentage  of  one  ahilling  in  the 
pound.  The  Agrioultural  Holdinga  Act,  1883,  waa  not 
intended  to  alter  the  law  in  thia  reapeoti  but  only  te 
regulate  the  ohargea.  In  the  aeoond  aohedule  to  that 
Aot  the  peroentage  ia  out  down,  and  one  guinea  ia  giren 
in  addition.  But  both  auma  go  to  the  baiUfL  The 
worda  **  lerying  diatreaa  *'  are  alao  used  in  the  schedule 
to  the  rulea  made  under  the  Law  of  Diatreaa  Amend- 
ment Aot,  1888,  but  the  guinea  to  the  bailiff  for  levy  is 
omitted.  It  ia  admitted  that  the  peroentage  for  leTjfiug 
diatreaa  under  that  Aot  will  go  to  the  bailiff,  and  the 
same  words  ought  to  be  construed  in  the  same  way  in 
the  schedule  to  the  Act  of  1883. 

They  alao  referred  to  Hart  t.  Leach,  1  M.  &  W.  560.. 

Gore,  for  the  plaintiffs. — ^The  language  uaed  in  the 
rulea  made  by  the  Lord  Ohanoellor  under  the  Aot  of 
1888  ia  no  teat  for  oonatruing  the  language  of  Parlia- 
ment in  1883.  The  worda  in  aeotion  49  of  the  Aot  of 
1883,  which  ia  the  go?emlng  aeotion,  are  "  making  any 
diatreaa"  which  mean  authoriaing  a  distress.  The 
second  schedule  doee  not  say  to  whom  the  peroentage 
for  '*  levying  dlatresa  "  ia  to  go,  and  as  It  is  expressly 
stated  that  the  bailiff  ia  to  hare  one  guinea  for  lery, 
tbe  bailiff  cannot  be  entitled  to  the  peroentage  fee, 
and  therefore  the  peraon  authoriaing  the  dlatreah — that 
ii,  the  landlord— ia  entitled. 

He  referred  to  Harding  t.  HaUf  14  W.  R.  646. 

Foote  replied. 

Lord  EaniE,  M.B.— Thia  was  an  action  between  a 
landlord  and  a  bailiff  who  had  been  employed  by  the 
former  in  carrying  out  a  distress  for  rent.  The  bailiff 
levied  the  distress,  and  realised  in  addition  to  the  rent 
certain  charges  aa  against  the  tenant  which  are  set  out 
in  the  aeoond  achedule  to  the  Agricultural  Holdings  ^ot, 
1883.  The  landlord  aaserts  that  he  is  entitled  to  part 
of  those  charges^-namely,  the  2}  per  cent,  on  the  sum 
of  £300,  the  amount  of  the  rent  due.  That  depends 
npon  the  true  oonatmction  of  the  Act  of  1883.  The 
aame  point  waa  raised  in  1886  in  the  oaae  of  Coode  t. 
Johne,  and  it  waa  there  deoided  by  the  Diriaional  Oourt 
in  favour  of  the  landlord,  and  we  are  now  asked  to  aay 
that  we  do  not  agree  with  that  deoiaion. 

In  order  to  conatrue  the  Aot  we  are  entitled,  or  rather 
bound,  to  oonalder  the  atate  of  the  law  at  the  time  when 
the  Aot  waa  passed.  Prior  to  the  pasting  of  tbe  Aot  the 
landlord  had  a  right,  when  rent  was  in  arrear,  to  distraia 
for  the  amount  of  the  rent  and  for  the  expenses  of 
realizing  the  rent  by  means  of  the  diatreaa.  Tbe  ordinary 
oourae  waa  to  employ  a  bailiff.  The  gooda  of  the  tenant 
would  be  aeised  and  aold  for  the  pnrpoae  of  realiaing  the 
rent  in  arrear  and  the  expenses  of  the  distress,  and  so 
far  aa  the  tenant  waa  concerned  the  matter  ended.  Aa 
between  tbe  landlord  and  the  bailiff,  thefar  relation  waa 
that  of  principal  and  agent.  The  usual  course  was  for 
the  landlord  not  to  give  express  directions  to  the  baiUfE, 
but  merely  to  authoriae  him  to  distrain  the  tenant's 
gooda  for  the  amount  of  the  rent  in  arrear.  That 
relationahip  and  the  contract  implied  from  it  were 
well  known  to  the  law.  The  authority  of  the  bailiff 
waa  to  realize  by  the  diatreaa  the  amount  of  the 
rent  and  the  expenaea  of  realiaing  the  rent  by  the 
diatreaa.    The  terma   of   the   implied   oontraot   were 
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to  well  koowD  to  the  law  that  the  law  took  judicial 
notiM  of  them.  Apart  from  apeoial  atipulatioDs,  those 
terms  were  th^t  the  landlord  ehoald  pay  the  bailiff  a 
reasonable  sum  for  his  serfioes.  The  bailifl  oaaally  got 
that  som  from  the  tenant  as  part  of .  the  expenses,  bat  if 
he  was  unable  to  do  so  the  landlord  would  pay  it  to  him. 
What  was  a  reasonable  sum  caftie  as  a  matter  of  custom 
to  be  fixed  in  most  parts  of  England.  It  was  fixed  at 
five  per  cent,  on  the  amouat  of  the  rent  distrained  for. 
Ihen  came  the  Agricultural  Holdings  Act,  1883,  one  of 
its  objfots  being  to  regulate  the  charges  of  a  distress. 
That  Act  waa  passed  for  the  protection  of  tenants,  and  it 
fixed  the  jsum  payable  lot  the  costs  and  charges  of  a 
distress.  It  does  not  saem  to  me  that  the  object  of  the 
Act  was  to.intarfere  in  any  w«y  with  the  contract  between 
the  landlord  and  the  bailifl.  It  .only  regulated  the 
amount  of  the  expenses  of  the  distress  in  favour  of  the 
tenant.  There  is  nothing  in  the  Act  to  show  that  it  goes 
beyond  the  relief  of  the  tenant.  It  is  said  that  section 
49  shows  that  the  Act  goes  further.  The  words — "  no 
person  wbatsoerer  making  any  distress  for  rent  *'  exceed- 
ing £20  shall  be  entitled  to  any  more  costs  and  charges 
^han  are  set  forth  in  the  second  schedule—are  relied 
upon  as  referring  to  the  landlord  and  not  to  the  bailiff. 
It  seems  to  me  that  they  naturally  include  the  person 
who  actually  levies  the  distress—that  is,  the  bailiiZ. 
They  would  no  doubt  also  include  t^e  landlord,  who 
authorizes  the  distress.  Than  turning  to  the  second 
schedule,  the  object  of  which  Is  to  fix  the  costs 
and  charges  beyond  which  the  tenant  is  not  to 
be  harassed,  the  first  item  is  "levying  distress'* 
so  much  per  cent.  It  is  not  said  to  whpm  the 
percentage  is  to  be  paid.  Nor  when  one  considers  the 
matter  was  it  necessary  for  the  Legislature  to  say  so. 
It  matters  not  to  the  tenant  to  whom  the  sum  is  to  go. 
The  essential  point  for  him  is  the  amount.  The  next 
item  is  "  to  bailiff  for  levy,"  JSl  Is.  The  other  items  are 
not  material  to  the  present  case.  It  seems  to  me  that 
there  is  xu)thtng  to  ^how  that  these  two  items  are  any- 
thing more  than  in  substitution  for  the  costs  and 
charges  which  the  bailiff  levied  before  the  JLct  and  which 
he  kept  for  himself .  Instead  of  a  charge  of  5  per  cent, 
the  bailiff  is  now  to  receive  3  per  cent  or  2|  per  cent., 
as  the  case  may  be,  and  also  one  guinea  for  levy.  The  Im- 
plied contract  between  the  landlord  and  the  bailiff  is  not 
altered,  and  that  part  of  the  expenses  of  realizing  the 
rent  the  bailiff  can  keep,  and  he  can  make  no  further 
charge  against  the  landlord.  There  is  nothing  to  show 
that  the  landlord  is  to  get  more  than  he  got  before  the 
Act.  Therefore  he  gets  his  rent  and  no  more.  That 
being  my  construction  of  the  Act,  I  cannot  agree  with 
the  decision  in  Coode  t.  Johns.  Kor  are  we  bound  to 
follow  it  in  aocordancte  with  the  weU-known  rule  that 
where  a  particular  construction  has  been  given  to  a 
statute  or  mercantile  contract,  and  that  construction  has 
been  acted  upon  throughout  the  country,  and  men's 
dealings  have  been  regulated  by  it,  th^  court  will  follow 
it  though  they  may  disagree  with  it,  because  in  my 
opinion  the  time  that  has  elapsed  since  that  decision  is 
not  sufficiently  long.  Nor  can  I  see  anything  in  the 
Law  of  l)iatres8  Amendment  Act,  1888,  which  shows 
that  the  Legiiilature  thought  that  decieiou  right,  and 
baaed  the  new  legislation  upon  it.  Therefore  we  must 
say  tiiat  we  do  not  agree  with  it,  and  thip  appeal  must 
be  allowM. 

JjoaOiVT,  L.J.— •The  question  before  us  turns  upon  one 
or  two  sectionsof  the  Agrienltural  Holdings  Act,  1883,  and 
upon  the  second  schedule  to  that  Act.  To  understand 
the  Afit  it  la  neoeaaaif  to  baar  in  mind  the  law  aa  it  stood 
before  the  Act  At  common  law  a  landlord  had  no  right 
to  aell  gooda  distrained  upon  at  all.  The  landlord  had 
only  the  right  to  hold  them,  and  the  tenant  had  the 
right  to  redtan  them  on  paying  the  rent  due  and  the 
expenaaa.  By  2  W.  &>M.  8eaa.  1,  c  5,  the  landlord  waa 
given  tha  right  to  aeU,  and  the  light  to  realiie  the  rent 


due,  and  the  chnrgea  of  the  distress  is  expressly  refensd 
to.  So  far  there  was  no  scheduled  scale  of  charges.  Th9 
charges  were  to  be  reasonable  charges.  It  is  well  koDWft 
that  the  charges  made  were  in  many  cases  extortionate, 
and  to  remedy  that  the  57  Geo.  3,  c.  93  created  a 
scale  of  charges  where  the  rent  distrained  for  did  not 
exceed  £20,  and  that  scald  was  fixed  as  between  landlozd 
and  tenant,  as  between  landlord  and  bailiff,  and  f| 
between  tenant  and  bailiff.  The  common  law  remain^ 
applicable  to  distresses  for  rent  above  £2  0.  The  landloid 
was  still  entitled  in  those  cases  to  reasonable  chaigei. 

But  when  one  looks  at  the  authorities  and  ths  bookl 
on  the  subject,  one  sees  that  the  charges  never  went  to 
the  landlord.  The  landlord  only  got  his  rent.  Thci 
came  the  Act  of  1883,  which  substituted  a  schedule  of 
charges  for  reasonable  charges.  Section  49  does  not,  in 
my  opinion,  touch  the  right  to  the  authorized  costs  aad 
charges ;  it  only  touches  the  amount,  and  lectea  the 
person  entitled  to  them  as  before  the  Act.  The  land* 
lord  says  that  he  is  entitled  to  the  percentage  charga% 
and  he  relies  mainly  upon  the  language  of  the  second 
schedule.  It  Is  said  on  his  behalf  that  the  express 
mention  of  the  bailiff  being  entitled  to  the  guinea  foe 
levy  suggests  that  the  bailiff  is  to  have  uo  more.  Primi 
facie  that  Is  so,  but  when  I  consider  the  effeot  of  it,  sooh 
a  construction  seems  to  me  to  be  utterly  unreason- 
able, and  I  decline  to  draw  that  primd  facie  inferenae. 
The  reault  of  auch  a  construotiun  would  be  that  whereas 
before  the  Act  the  bailiff  would  be  entitled  to  reaaonaUs 
chargea,  after  the  Act  he  was  only  to  have  a  gnmsa. 
The  true  view  seems  to  me  to  be  that  the  scheduled  charges, 
are  simply  substituted  for  the  former  reasonable  chargei 
which  generally  amounted  to  five  per  cent,  on  the  not 
distrained  for.  That  being  so,  I  am  unable  to  cooeoi 
in  the  decision  In  Ooode  v.  John9,  and  this  appeal  mnife 
be  idlowed. 

Lopxs,  L,J.— I  am  of  the  same  opinion.  The  ques- 
tion is  whether  the  landlord  or  the  bailiff  la  entitled  to 
the  percentage.  Precisely  the  same  question  arose  in 
Coo&  T.  Johns,  but  I  am  unable  to  agree  ^^^*^ 
decision.  It  Is  material  to  consider  the  law  as  it  stoof 
before  the  Act  of  1883.  The  baiUff  induded  in  his  Uft 
the  ooeta  and  ohi^ea  of  realising  the  distresa  Thaw 
costs  and  charges  usually  amounted  to  Is.  in  the  poura. 
The  landlord  received  only  his  rent,  the  bailiff  took  m 
peroentage.  The  Act  of  1883  was  passed  to  prefvent  ex- 
tortion by  bailifb  and  to  regulate  the  chwges  to  M 
made.  It  seema  to  me  that  the  words,  •*  making  a  dis* 
treaa"  and  ^'levyfaig  a  dUtreas,"  uaed  in  aectiona  49  1i» 
52  and  in  the  aeoondvachednle  to  the  Act,  are  equivalett- 
terma.  The  Act  waa  not  intended  to  make  any  ehaiia» 
aa  regards  the  person  #ho  was  to  receive  the  ^^^^''^ 
The  bailiff  received  the  pareentage  charge  before.  fba> 
Act,  and  he  la  t»  receive  it  now.  Tcannot  iinagide  |^ 
reaaon  why  it  ahouia  be  given  to  the  landlord.  Xv 
landlord  incurs  no  ea^nsea  aa  a  general  rule.  The  bajm 
on  tha  other  hand,  may  have  travelling  expenaea  to  V^t 
and  also  board  and  lodging,  and  it  atema  only  i^^^f^ 
able  that  he  aboald  btiU  reoeive  the  percentage.  JDi> 
same  words  antljoriiing  the  peroentage  for  '<  lavyiaf 
diatreaa"  arauaed in  the  nUaa .made  under  the  Um:w 
Distress  Amendment  Act,  1888,  the  only  diflssiiiip 
being  that  the  words  *' to  bailiff  for  levy,  £1  la^  ^ 
omitted;  TbeielcMre  if  the  proper  constmotion  of  W 
Act  of  1883  waa  tiiat  the  landlord  should  get  the  ^ 
centage  fCr  ''  letylnflr  distreas,"  he  would  alao  W  » 
under  the  Actof  1888,  and  the  baiUfl  would  get  ^^^^ 
In  my  opi^on  the  bailiff  takea  the  percentage,  and  thtf 
appeal  muat  be  allowed. 

Appeal  aXhwed^ 

SoUdtonfor  the  plaintifb.  Peacock  <ft  Goddard,  fof 
Eatan^  Evans,  A  Wuliams,  Haverfordwest. 

SoUoltors  for  the  defendant.  Prior,  Ohwreh,  S  Admh 
tot  J,  Fries,  Haverfordwest  ) 
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Oojjvi  OF  Appeal. 


Ebbn  V,  Bidsdalb'b  Kailwat  Lamp  and  Liohtixo  Oo. 


COiffif  OP  Appbal. 


Fran  a  B.  DU.  June  SO,  1889. 

Sdht  9.  Eidbdaxe's  Railwat  Lamp  aks  LioHiiira 
Co.  (tf.) 

<hmptmy^IHredar$-^Fidueiarp  potUUm-^Oifi   hy 
promtukrB  to  tmitor. 

During  the  negoiiaiions  hdween  the  promoiert  of  a 
company  and  the  company ^  oim  of  the  promokr»  gave  io 
om  ^<Ae  tUrtUore  certain  sharee  in  the  company. 

Edd,  that  the  company  had  lAe  option  of  claiming 
Jfkm  iiuh  director  t?ie  shares,  or  their  h^Tiett  value  while 
mi^him. 

Appul  bom  the  deoMon  of  GmAkflim,  J, 

TbA  a0tion  was  brought  to  twovex  fees  alleged  to  be 
due  to  the  pUintlit  as  a  direotonof  the  defendant  oom- 
jHogr.  I^  defendants  ooanter-olalmed  for  a  deolaiation 
tliat  the  plaintiil  was  a  trustee  for  tlie  defendants  of  200 
'fbim  of  the  aompany  standing  in  his  name,  or  their 
Vlliie,  at  tbe  defendants'  eleotioiL 

33ie  company  was  f osmed  tp  take  over  a  lamp  business, 
ttje  pmnotexa  being  iwo  persons  named  Flatau  and 
jlbfzongli,  the  former  of  whomhad  purchased  tha  busi- 
aeis,  whioh  he  sold  to  the  company.  Flatau  and  the 
plaintiff,  among  others,  became  directors,  and  FJatau,  at 
fte  plaintiiPs  request,  transferred  to  him  200  shares, 
wUflb  were  thereupon  registered  in  bis  name.  At  this 
time  the  terms  of  the  oontrsadt  for  sale  had  not  been  i 
cmied  out,  and  there  were  still  qaestions  pending  with 
ngMdtoit. 

QnnSSkun,  J.,  gate  judgment  for  th6  plaintiff  on  claim 
and  comter-claim,  and  the  defendants  appealed. 

W.  Qrahani  and  Cfwynne  Jamee,  tat  the  appellants. 

Bidmoy  Wooifand  A.  H,  Carrington,  for  the  lespon- 


Tbe  following  eases  were  efted:— ^ay'f  can,  24 
W.*K.  191,  L.  B.  10  Oh.  593 ;  Oarling'e  case,  84  W.  B. 
le,  1  Ob.  D.  115 ;  MoKayUcaee,  84  W.  B.  49,  8  Oh.  D. 
1;  De  Buvign^i  cose,  25  W.  B.  476,  5  Oh.  D.  306 ; 
Pmnon's  case,  36  W.  B.  618,  5  Oh.  i>.  836 ;  PMrook 
>.  Bkkmond  ContolidaSed  Mining  Oo.,  27  W.  B.  377, 
^  Gh.  D.  610;  Nant-y^Oh  and  Blaina  Iron  Works 
Ob.  ▼.  (Trove,  26  W.  B.  594,  18  Oh.  D.  738  ;  Coventry 
and  lH9on*$  ease,  28  W.  B.  775,  14  Oh.  D.  660 ;  Clarke 
aid  BMmes  eaee,  37  L.  T.  282. 

•  Iiotd  Sun,  1I.B.— TUb  is  an  action  brought  bj  the 
jHriBttfl  against  the  defendant  company,  of  whioh  he 
«lte  a  dfrcetoT,  to  recoter  fees  whioh  he  alleged  weie  due 
4s  Um  m  a  direetor.  The  company  not  only  ^teafersed 
.ifaliclaiai,  but  tiiey  set  up  a  counter-claim  on  t^e  ground 
fM  As  pjaftitiff,  as  direetor,  was  agent  lor  the  com- 

S.aad  tlMirwhilBt  he  was  agent  he  misoondueted 
rif<  to  a.  particular  manner,  so  as  to  irtnder  him 
jUUi  in  dmtmgfsa.  'With  r^rd  to  the  claim,  it  appears 
Aatte  pWnliiE  was  appointed  a  diieotor,  and  acted  in 
|bt<lipadty»  and  no  defence  has  been  established  to 
•Mr  cWb  fotf  fees,  so  that  he  i4  entitled  to  reeoter  the 
J(0O  whioh  Jindaims  as  lees.  As  to  the  counter-claim, 
ihi  OMs  atamM  thu**  Tb«  j^aintifE  waa  appointed 
Aeelar  bafoMu  the  oontcaet,  whidi  the  Company  was 
AfttMdte  maty  out»  wasfmade,  and  atihat  time  he  had 
^  l-fsr>aad  fand  allotted  4o  liim-a  sufflcieBt  number 
I  io 'qualify  him  Aa  dirador^  Whilst  he  was  in 
tbsr  eooitraet  was  ent»te4  lnto»  ao  as  to 


warn  Undinlr  oa  the  eompatty ,  aad  4heia^was  nothing 
^laanpalBof  iatiie  condoot  of  tihe  plafaitifl  at  that 
<<^  Bift  the  DaolTaet  hating  beini:ai«de,  had  to  be 


X-;  ilMrowoBa  obkigottons  oa  either  aide,  and  it 
gfci^sdn^ol  tbe  diliotors  to  lodk  to  the  intereat  of 

(^}  Bsfocted  by  A.  P.  LPaaaBTAL  Ebbp,  Eaq.,  Barrister- 
at-Law. 


the  company  in  carrying  It  out,  and  the  duty  of  the 
plaintiff,  as  one  of  the  directors  and  an  agent  for  the 
oompany,  to  aot  for  the  cempatoy  in  all  maitters  con- 
nected with  the  contract  between  tbe  oompany  and 
Flatau,  the  other  contracting  party.  Whilst  things  were 
in  that  condition  the  plaintiff  suggested  to  Flatau  that 
he,  the  plaintiff,  waa  in  an  unftiTOurable  position  as 
compared  with  the  other  directors,  to  each  of  whom 
Flatau  had  giren  Tenders'  shares  to  the  amount  qf  their 
qualification,  while  tbe  plaintiff  had  quaMfiat  l^mself, 
and,  thereupon,  Flatau  gave  the  plaintiff  200  vendors' 
shares.  The  reason  suggested  fbr  the'  gift.  traa<  to  put 
the  plaintiff  on  the  same  footing  as  the  tfther  directon. 
They  were  giTcn  beoanse  he  itas  an  agent,  and  in  the 
course  of  carrying  ott  of  the  contract.  I  dd  not  say 
that  the  plaintiff  took  these  shares  from  a  nmn  whose 
actions  hs  was,  as  agent  for  the  ooaapaty,  bomid  to 
watch,  upon  any  agreement,  or  etisn  randerstaoding  that 
he  waste  betray  his  trust  and  aot  faTotuEaUyito  Flatau— • 
that  would  probal^  be  to  go  teo  far,  further  than  the 
learned  judge  who  tried  the  ease  has  gone  ;  but  J  do  not 
hesitate  to  say  that  the  plaintiff  ptt  himself  in  a  position 
which  the  law  does  aot  allow  an  agent  to  asstUne.  It 
was  not  that  he  intended  to  defraud  his  prino^tals,  but 
he  pat  himself  in  a  position  of  tsmptation  to  do  so.  The 
duty  of  an  agent  to  his  prinqipal  does  not  pemit  the 
agent  to  put  himself  in  such  a  position,  and  if  he  does 
so  he  commits  a  wrong  against  his  principal. 

It  has  been  argued  that  the  oases  which  have  been 
decided  between  a  direotor  and  Ut  company  do  not 
apply  where  there  is,  as  here,  a  binding  contract  between 
the  promoter  and  the  company.  It  may  be  that  none  of 
the  casee  have  been  decided  under  such  circumstances  as 
the  present,  but  this  rule  of  law  is  applicable  to  all 
agents.  In  such  a  case  the  remedy  of  the  principal  is 
an  optihn  either  to  claim  what  the  agent  has  reoeiTed,  or 
to  sue  for  damages.  If  that  wUoh  the  agent  has 
recelTsd  is  money  ne 'must  hand  it  loTcr  to  his  principal ; 
if  it  is  not  money,  but  something  else,  tbe  principal  may 
insist  on  baring  it,  or^  if  he  chooses,  tbe  Talae  of  it 
An  agent  who  has  so  failed -in  his  duty  ought  to  have  at 
once  inforaaed  his  principal  ol  the  breach  of  duty.  In 
such  a  case  the  principal  would  daim  that  whioh  the 
agent  has  receiTed,  and  would  thus  haTs  an  opportunity 
of  aellbig  at  the  highest  Tslae  reached.  So  if  the  agent 
does  not  disclose  the  matter,  the  value  which  the  princi- 
pal may  daim,  is  the  value  which  he  might  ^ave  obtaine  d 
for  the  tiling  at  any  time  between  the  wrongful  act  an  d 
the  time  when  it  came  to  his  knowledge.  Ap);>ljing  this 
to  the  case  before  us,  the  question  is,  what  was  the 
highest  value  of  the  shmras  after  the  plaintiff' adquired 
them,  and  before  the  disclosure  of  tbe  facts.  The 
burden  of  proof  of  value  would  be  on  the  defendants, 
but  if  they  give  primd  facie  proof,  then  the  onus  would 
be  shifted. 

Transfers  have  been  put  in  showing  that  the  shares 
reached  par  value,  so  that  the  defendants  kte  entitled  to 
recover  on  their  oounter-daim  the  sum  of  £200.  Under 
the  drcumstanees  there  should  be  no  *oosts  of  either 
claim  or  oounter-daim,  but  the  appeal  has  succeeded,  and 
must  be  allowed  with  costs. 

Lutdlbt,  L.  J.^I  am  of  tha'same  opinion.  The  ques- 
tion on  the  counter-claim- is,  what  are  the  rights  of  the 
defendants  in  respect  of  the  800  fully  paid*up  shares 
whioh  the  plaintiff  received  froth  Flatau.  The  podtlon 
of  affairs  Was  this :— Under  the,  contract  Flatau  was  en- 
titled to  a  very  large  sum  of  ihoney,  and  ths  company 
had  nothing  out  of  wMdi  to  pay  it.  In  that  state  of 
things  Flatau  gave  the  plaintiff  800  ahar es.  It  would, 
in  my  6pinion,  be  contrary  to  all  prtndplei  ef  law  and 
equity  to  allow  the  plaintiff  tb  retain  a  gift  so  made  to 
him  by  Flatau^  A  gifb  by  a  promoter  to  a  direotor 
whilst  there  are  any  questions  open  between  the  company 
and  the  promoter,  must  be  accounted  for  by  the  direotos 
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CouBT  OP  Appeal^  . 

•to  the  oompany  for  whom  hole  an  agent,  and  the  oompany 
haa  the  option  of  claiming  what  is  given,  or  its  valae — 
4,e,,  the  highest  Talae  whilst  held  by  the  director.  The 
defendants,  therefore,  in  thia  case  are  entitled  to  recover 
■the  sharet,  or  their  Talae.  The  CTidence  shows  that  at 
some  time  or  other  the  shares  were  at  par,  and  that  is, 
therefore,  the  Talae  which  the  defendants  are  entitled  to 
aet  on  them  and  to  reooTer.  The  appeal  mast  saooeed, 
and  I  agree  with  the  Master  of  the  Bolls  as  to  the 


LopBs,  L.  J.— I  am  of  the  same  opinion.  The  import- 
ant qaestlon  in  the  case  is  that  of  the  right  of  a  director 
to  retain  a  gift  made  to  him  by  the  promoter  of  a  com- 
pany. The  resalt  of  the  cases  is  that,  if  a  director 
reoelTes  a  gift  from  a  Tender  at  a  time  when  a  contract 
«f  sale  is  not  completed,  he  cannot  retain  it  against  the 
company,  bat  mast  either  hand  it  oTer  to  the  company 
-or  pay  its  highest  Talae.  Here  the  plaintlfl  was  agent 
for  ^e  defendants  when  he  zeoeiTCd  the  shares  from 
Flatan,  the  contract  was  still  incomplete,  and  qoestions 
might  arise  between  Flatan  and  the  company.  Under 
these  cironmstances  the  plaintiff  mast  aoooant  for  the 
shares  to  the  defendants.  The  Talae  has  been  shown 
from  the  transfers,  and  the  defendants  are  entitled  to 
YeooTer  that  Talae.  I  qaite  agree  on  the  qaestlon  of 
-costs. 

Appeal  allowed. 

Bolldtors  for  the  plaintiir,  SakheU'Jonei,  A  Co. 

Solicitor  for  the  defendants,  Horace  IF.  OhaUerion. 


From  Prob.  Div.  and  Adm.  Div. 


Jane  24,  1889. 


**Thb  Wwtboubhe."  (a.) 

Ship — 8dlffaffe—Tou>age  agreemeni^Supervening   cir- 
eumetaneei  rendering  agreement  impoeeihU. 

The  d^endanU*  sieamehip  becoming  diiaUed  when 
ahout  260  miUe  from  OihraUar  and  about  sixty  from 
Oarthagena,  an  agreemwt  toae  made  toith  the  maeter  of 
the  plaintiffi*  eteam$hip  tTuU  the  plaintiff e'  veeeel  ehoald 
tow  her  to  Gibraltar  for  £600,  iht  de/endanttf  veeeel  to 
provide  the  haweere.  At  thie  time  the  weather  woe 
moderate.  The  next  day  tlie  wind  increased  to  a  hurri- 
'Cane,  and,  in  coneequencet  several  of  the  haweers  broke^ 
only  one  rope  being  left.  The  maeter  of  the  plaintiffs" 
vessel,  finding  it  imposeible  to  tow  to  Gibraltar,  towed 
the  drfendants*  vessel  to  Oarthagena*  The  plaintiffs 
having  brought  an  action  ofsalifage, 

Eeid,  affirming  the  Judgment  of  Batt,  J.,  that  the 
euvervening  eircumttancet  had  made  the  service  rendered 
wnoUy  different  from  that  contracted  for,  and  that  the 
«0Mf  f  had  Juriediction  to  award  eatvage  entirely  in^ 
dependent  of  the  contracL 

Appeal  from  the  Jadgment  of  Batt,  J.,  In  an  action  of 
aalTage. 

The  plaintiffs  were  the  owners  of  the  steamship 
Howick,  and  the  defendants  were  the  owners  of  the 
ateamship  We$tboume.  On  the  Snd  of  NoTember,  1887, 
The  Weetbo¥me  broke  down  in  the  Mediterranean,  abont 
S60  miles  from  Gibraltar  and  between  50  and  60  miles 
Ikom  Oarthagena.  The  Rowick  fell  in  with  her,  and  the 
maater  of  Tho  Rowick  agreed  to  tow  Th»  Wesibowme  to 
Gibraltar  for  £600,  The  WeetAaume  to  supply  the 
hawsen.  Soon  after  the  hawsers  had  been  made  fast 
bad  weather  sprang  ap,  the  wicd  blowing  a  harrloane. 
Nest  morning,  the  3rd  of  Kofember^  the  steel  hawsers 
broke,  the  towage  being  contlnaed  with  an  ordinary 
rope.  This  rope  also  broke,  and  a  fresh  steel  hawser 
and  another  rope  were  made  fast.    This  steel  hawser 


(a.)  Beported  by  W,  F.  Babbt,  Esq.,  Barrlster*at-Law. 


also  broke,  Injaring  an*  officer  and  a  seaman  of  The 
Rowick,  The  master  of  The  Howick  thereapoa 
resoWed  to  tow  The  Weetboume  to  Oarthagena,  sigeaUiog, 
in  answer  to  a  protest  from  the  master  of  The  West* 
bourne,  that  it  was  impcaslble  to  tow  to  Gibraltar.  The 
Weetboume  was  aooordlngly  towed  to  Oarthagena. 

The  plaintUts  brought  this  action,  claiming  salngs 
apart  from  the  agreement.  The  defendants  paid  £600^ 
the  agreed  snm,  into  court. 

Batt,  J.,  found,  on  the  adTice  of  the  Blder  Brethren, 
that  it  was  impossible,  owing  to  wind  and  weather,  to 
tow  direct  to  Gibraltar,  and  held  that,  the  agreement 
haTing  been  put  an  end  to  by  saperTcning  ofaronmstanos^ 
he  could  award  aalTage  apart  from  the  agreement.  Hs 
accordingly  awarded  £900. 

The  defendants  appealed. 

Sir  W.  PhiUimore  and  Raikee,  for  the  defendants.— 
The  agreement  in  this  case  was  a  salTage  agreement,  and 
snperTening  circumstances  could  not  affect  It  It  is  not 
like  a  towage  agreement.  The  going  to  Oartiiagena  wss 
merely  in  sabstitution  for  Gibraltar  in  the  agreement. 

They  referred  to  The  True  Blue,  t  W.  Bob.  176; 
The  Minnehaha,  9  W.  B.  925, 16  Moo.  P.  a  133  ;  Lash. 
835  ;  The  Bctey,  2  W.  Bob.  167  ;  The  Waverley,  L.  B. 
3  A.  d;  E.  369,  20  W.  B.  Adm.  Dig.  19. 

J.  GoreU  Bamee,  Q.O.,  and  J.  P.  AepinaU^  tot  ths 
plaintiitB,  were  not  called  upon. 

Lord  EsHBB,  M.B.— I  am  of  opinion  that  this  was  i 
towage  agreement  entered  into  while  The  Weetboume 
was  in  such  danger  that  she  might  require  salfage  assist- 
ance, and  in  that  sense  might  be  called  a  towage  agrss* 
ment  In  the  nature  of  salfage.  The  f alfllment  of  ths 
agreement  becoming  more  difflonlt  by  reason  of  sipsr- 
Tening  drcumatances  would  not  of  itself  enable  ths 
Oourt  of  Admiralty  to  alter  it.  It  would  be  binding. 
But  iff  owing  to  droumstanoes  OTer  whioh  the  salvon 
had  no  aontroli  the  agreed  stfTice  was  eo  far  altersd  ai 
to  become  in  reality  a  wholly  different  kind  of  serties, 
or  a  serTioe  of  a  wholly  different  class,  the  Oourt  of 
Admiralty  would  haTe  a  right  to  deal  with  the  case  as  if 
the  original  agreement  had  not  been  made.  If,  tbeie- 
fore,  new  circumstances  superTened  to  the  extent  I  bsfs 
desoribedy  the  court  would  have  authority  to  deal  with 
the  case  as  one  of  salTage  pure  and  simple,  and  to  award 
each  a  sum  as,  under  all  the  drcumstancej^  it  might 
think  proper.  In  the  present  case  when  the  agreement 
was  made  the  weather  was  only  moderately  bad.  Tki 
Weetboume,  howeTer,  was  so  damaged  that  thoofl^ 
she  could  sail  she  could  not  steer.  She  could  oalfy 
therefore,  be  placed  in  safety  Ij  being  towed.  An  agiee- 
ment  waa  ^erefore  made  to  tow  her  to  Gibraltsi. 
Whether  that  was  a  pure  towage  agreement,  or  a  towaga 
agreement  partly  In  the  nature  of  salTage,  it  was  an 
agreement  to  tow  direct  to  Gibraltar,  and  not  by  way  oC 
Oarthagena  or  any  other  place.  The  contract  havinf 
been  made,  the  efidence  as  to  the  snperTening  droaa- 
stances  condaslTely  supports  the  finding  of  the  '^^^^ 
Brethren.  After  the  ship  had  been  taken  in  tow,  with- 
out any  fault  or  without  any  wrong  manosnTre,  the  xopas 
broke,  in  consequence  of  the  wind  haTing  increased  to  a 
hurricane.  Owliig  to  the  increase  of  the  weather  ns 
ciroamstanoea  were  wholly  altered,  so  that  the  shlpt 
which  was  not  in  Imminent  danger  before,  must  bars 
been  placed  in  a  podtion  of  imminent  danger.  The 
Howick  waa  boond  to  stay  by  her,  but  the  nature  d 
the  serflce  was  ao  altered  that  she  would  haTe  to  tow  • 
ship  in  Imminent  danger  with  only  one  icpe.  It  wooKl 
haTe  inTolTcd  Imminent  danger  to  both  Tessels  to  to«  to 
Gibraltar.  Shaconld not  attempt  to  tow  to  C^Ibw^ 
with  any  safety.  It  had  therafore  become  pM^W 
Impossible  to  fulfil  the  contract.  The  aerfice  mb^^ 
was  altogether  altered.  The  JFeetboume  was  inM 
saTed  by  the  eerTloes  of  The  Howick.    The  Oourt  d 
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EnnOowr, 


Lt  XB  WATBBf ,  WaTBBS  V.  BOXBB. 


HzoK  Court. 


Adainllj  therefore  had  power  id  deal  with  the  oontraotf 
nd  avaid  aalfage  apart  from  it.  The  appeal  mast, 
tttiefore,  be  diBodued. 

LuDLiT,  L.J.— I  am  of  the  aame  opinion.  The 
coatnek  was  to  tow  T^  Wutbounu  to  Gibraltar  bj 
Oa  oidiaaiy  route,  and  not  xoond  by  the  coast.  The 
flnding  of  tbe  learned  Jadge,  aotlng  on  the  adfioe  of  his 
»,  diapoiea  of  the  caeeb 


fiownr,  L.  J.— I  am  of  the  same  opinion.  The  first 
fOMkioB  ii,  What  was  the  oontiaet  between  the  parties  P 
I  sm  of  opfaiion  that  it  was  to  tow  The  Wuthoume 
dhesttoCmaaltar.  It  may  be  that  if  The  WeUbourne 
M  ben  towed  xoond  bj  the  coast,  her  owners  could 
not  aftenrsrds  object  that  the  contract  had  not  been 
paferaed.  There  was  this  farther  element  in  the 
Mshaet,  Ihat  it  was  to  be  performed  in  a  partioalar 
iij,  fie  WtiOwume  finding  the  ropef .  It  was  a  con- 
tnet  for  a  partlonlar  Und  of  serfioe  to  be  performed 
qpon  tbs  high  seas  and  to  be  paid  for  In  a  partlonlar 
nj.  The  Wteiboume  was  in  a  position  of  danger,  but 
il  dreoinitaaees  snperrened  and  rendered  it  impossible 
Id  mnj  oat  the  oontmet,  the  contract  wonld  be  at  an 
«d,  sad  if  the  ship  was  then  towed  into  a  place  of 
mikj,  the  mlee  aa  to  salvage  serTices  wonld  apply. 
Bm  the  jndge  fdond  that  it  became  Impossible  to 
parfona  the  oontnct  in  the  way  in  which  it  was  to  haTC 
bM  peiiormed,  and  for  which  the  payment  was  to  be 
■sde.  The  weather  had  changed.  CHronmstances  had 
npsnsDsd  which  z«ndered  it  practically  impossible  to 
fiSmm  the  contract  The  coort  was^  therefore^  qoite 
ijgkt  h  Ming  wiUk  the  caac  aa  it  did. 

goliAnsfbrtfae  plaintlib,  B.  0.  OcoUABaO. 
SdUdtoia  for   the   defendants,   Wdthm^   Bu^,    A 


W^  <Soittt  of  3IU0Mtf . 


I^;,?;-}  Ang,6.1889. 

In  re  yfkm^  yfAXsaa  «.  Boxsb.  (a.) 

tfl^-Msefiofi  to  mi  aeide  epedjlc  sums,  wUh  inUreei, 

Sr  wUh  dmpU  imUree^  from  tptdJUd  daiee-^ 
fromwhkh  th^  inUrmi paydUe. 
A  ftifaftii  gave  nroporiy  to  trudeu  upon  truti  a/ier  hie 
««Vf  dntt  to  eiUmul  reUUn  two  eume  qf  £1,000,  uiih 
'"'nd,  iegdher  wUh  Hmple  interett  thereon  at  four  per 
<^M«i  certain  daiee  to  the  date  of  rdainert  apcn 
<f<>fe  kweb.  Be  empowered  hie  trueteee  to  poetpone 
^^ebtfikerealeikie^florhUwV'^e  death  for  any 
F*M  mC  tweeeding  three  yeare^  and  declared  that  the 
^rmktmiproflte  of  emh  of  hi%  reaX eetate  ae  ehould 
Mthamlmn  mid  ehovdd  he  appHied  ae  the  proeeedeof 
wimU  hm  leen.  A/Ur  the  widaui^e  death  in  1887 
^fnJ  tetete  woe  not  eoUL 

odd,  tket  intereot  on  the  two  earn  of  £1,000  woe 
f'JS^^fimrper  oonLJ^rom  the  doath  of  the  widow. 
Jttnsr  f.  Bode,  SS  W.  B.  748,  L.  ff.  18  £q.  801, 


^^  viD,  dated  the  7th  of  Ifaroh,  1882,  Az^iriah 
Wrtmappoini^  his  wife,  Kary  Ann  Waters,  sole 
~  gave  her  all  his  personal  estate,  and  he 


1^)  fi^foM  by  C.  H.  F.  Gmsnn,  Bsq.,  Barrister*at- 
Law. 


devised  to  her  all  his  real  estate  for  life,  and  after  her 
decease  he  devised  the  real  estate  to  tmstoes  opon  tmst- 
to  sell  and  retain  thereoot  two  soma  of  £1,000,  with 
interest  thereon  zespeotively,  and  to  stand  possessed 
thereof,  together  with  simple  interest  thereoni  at  foor 
per  oent.  per  annom  from  certain  dates  op  to  the  date  of 
snch  retainer,  opon  certaio  trusts  in  favour  of  his 
daoghtars,  and  their  child  or  children,  as  therein 
mentioned.  And  he  empowered  his  trostees  to  postpone 
the  sale  of  the  whole  or  any  part  of  his  real  estate  for  sc 
long  after  the  death  of  his  wife  ae  they  should  thhihr 
proper,  bot  not  szceeding  three  years.  And  he  declared 
that  the  net  rents  and  profits  of  sooh  of  his  said  real 
estate  as  should  not  fox  the  time  being  have  been  sold 
should  be  applied  as  the  annual  income  of  the  proceedr 
of  sale  thereof  wonld  be  applied  if  the  same  premises 
had  been  actually  sold  and  the  proceeds  of  sale  invested 
under  the  trusts  therein  contained.  The.  testator  died 
on  the  10th  of  February,  1885,  and  his  will  was  proved 
on  the  2l8t  of  April  following. 

Mary  Ann  Waters  died  on  the  12  th  of  December^ 
1887.  The  real  estate  was  not  sold,  and  in  1889  this 
summons  was  taken  out  by  one  of  the  trustees  of  the 
will  to  determine  the  question  from  what  date  intereet 
became  payable  on  the  two  soma  of  £1,000. 

Martdli,  for  the  plaintiili. 

Christopher  Jamee^  for  two  of  the  defendanta*' 
legatees. 

Dunning^  for  penona  interetted  in  the  xcaidae,  dted 
Turner  v.  Buek^  22  W.  fi.  748,  L.  B.  18  Eq.  SOU 

Kat,  J.— This  is  a  primary  charge  on  the  proceeds  of 
sale,  and  so  a  prbnaiy  charge  on  we  real  eetate.  [His 
lordship  stated  the  effect  of  the  will,  and  conttnoed  :— } 
No  doubt  the  testator's  meaning  was  that  from  the  time 
when  these  legadea  became  payable— ihat  is,  from  the 
death  of  the  tenant  for  life,  the  lime  iri&cn  it  became 
an  actoal  dharge  on  the  real  estate  and  was  raisable— 
the  rents  of  the  nal  eetate  were  to  be  applied  as  if  the 
£1,000  had  been  raised  and  invested,  and  the  income 
were  payable  to  the  tenant  f6r  life. 

In  the  case  of  Turner  v.  Buck  legaoiee  were  given 
f  com  the  death  of  the  testator,  and  the  wHl  directed 
one  year  in  which  the  realiaation  should  take  place. 
The  learned  Judge  who  decided  that  case  applied  the 
rule  as  to  personal  estate,  and  held  that  one  year  from 
the  testator'a  death  mnat  be  allowed  to  the  trostees  to 
give  them  time  to  realise,  and  that  the  legaoiee  did  not 
bear  intereet  till  a  year  from  the  death  of  the  testator. 
This  is  aa  attempt  to  apply  that  decision,  which,  so  far 
as  I  know,  is  quite  unique,  to  this  caae^  where  the 
direction  is  to  sell,  not  at  the  death  of  the  testator,  but 
after  the  death  of  the  tenant  for  life,  and  to  say 
that  one  year  must  be  given  to  reallae  the  estate  of 
the  tenant  for  life,  and  that  the  income  is  charged,  not 
on  the  proceeds  of  sale,  but  on  the  residoaxy  estate.  I 
am  of  opinion  that  that  is  quite  wrong.  There  is  » 
discretion  in  the  trastees  to  postpone  the  sale  and  a 
direction  as  to  the  income  as  if  the  sale  had  taken  place. 
That  is  a  distinet  direction  to  pay  the  income  out  of  tho 
charge  on  the  teal  estate. 

I  therefore  hold  that  interest  is  payable  at  four  per 
cent,  on  the  two  sums  of  £1,000  from  the  death  of  tho 
tenant  fbr  life. 

Solidtor  for  tho  plaintifti,  MarteUi,  for  Burton  dt 
Son,  Oreat  Yarmouth. 

Solidtoit  for  tho  defendants,  Whike^Oo. 

Solioiton  for  persons  interested  in  the  residue,  WU" 
S091,  Brietowe,  dt  Oarpmad. 
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High  Oqust. 


Ilf  ^  SOTBBBION  LiPB'AbSUBANOB  Oo. 


High  Ooust. 


Chan.  Bit.  { 


July  30,  1889. 


Chitty, 

In  re  Boyekel^  Life  AsauEAscB  Co.  (a.) 

Ztye  aMttrano0  company— ITiiidto^  up'^^Policy^holderi 
^^SchefM  of  arrangemmd — LiU  AMUTanc%  Compcmiet 
Ac^  1870  (33  <ft  34  Vict,  c.  61),  m.  2,  U. 

Where  annuUitt  are  eecured  hy  the  gtiaranteef  under 
ieal,  of  a  life  aeauranee  company^  to  iruatete  for  the 
annuitanie,  tueh  trueteee  are  policy 'holder  e  within  the 
meaning  of  eectiom  2  and  14  of  the  Life  Aaeurance 
Companiee  Ad^  1870 ;  and  if  a  life  a$surance  company 
hae,  under  ite  deed  of  eeUlementf  no  power  to  sell  or 
travi/er  it$  life  aaurance  hiuinett^  it  cannot^  under 
eeetion  14  of  that  Act,  enter  into  any  arrangement  for  t?ie 
tale  or  tranefer  of  He  life  aeeurance  huainetB. 

This  was  a  petition  for  the  compalsory  winding  up 
of  the  Sofereign  Life  Assoxanee  Co.,  ani  a  scheme  for 
the  transfer  of  part  of  the  company's  basiness  to 
another  company  having  been  prepared  by  a  large 
number  of  the  policy-holders  with  the  ooncurrouce  of 
the  directors,  an  application  was  made  aakiog  the 
court  to  order  the  petitian  to  stand  byer,  and  in  the 
meantime  to  allow  the  direojkoralo  preaent  a  petition 
nnder  sec^tton  14  of  the  LifQ  Assurance  Companies  Act, 
1870,  for  the  sanction  of  the  oouri  to  the  scheme. 

Objections  were  taken  to  the  scheme,  and  two  qaes- 
tion  were  raised : — First,  whether  section  14  of  the 
Life  Assurance  Companies  Act,  1870,  conferred  ctpon  a ' 
company  power  to  trailer.  iU  Ulia  a«si|rfmcp^bttBiBeaf^ 
notwithstanding  the  company's  dee4  of  settlement 
contained  no  such  pi;^Ti0ion ;  and,  secondly,  whether 
the  trustees  with  whom  the  SoTerefgn  Life  Assurance 
Co.  bad  cove&anted  to  guarantee  oeftain  annuitants 
wese  policy rholdeiM  wi^in  th^  qraaning  of  section  2  of 
the  Life  Aasni^Dce  Opmpaniea  Aot»  1,870.* 

The  oompaoy  was  inoorpofatad  in  184^  by  a  deed  of 
eettlement  which  contained  no  power  for  the  sale  or 
transfer  of  the  company's  bnaiaeas  to  another  company, 

*  The  material  parts  of  sections  2  and  14  of  the  Life 
Assurance  Companies  Act,  1870,  are  as  follows : — Sec- 
tion 2.**''  The  term  '  policy-holder '  means  the  person 
who.  for  the  time  being  ii  the  legal  holder  of  the  policy 
for  eecufing  the  life  assurance,  endowment,  annuity,  or 
other  contract  with  the  compai^y.*' 

Section  14.—*'  Where  it  is  intended  to  amalgamate 
two  or  more  companies,  or  to  transfer  the  life  assoranoe 
business  of  one  compl^ly  to  another,  the  directors  of  any 
one  or  more  of  such  oompani^a  may  apply  to  the  court 
by  petition  to  sanction  the  proposed  arrangement^  notice 
of  such  application  being  puUfshed  in  the  Gazette,  and 
the  ooort,  after  hearing  the  directors  and  other  persons 
whom,  it  eoBsii^ers  entitled  to  bj»  heard  upon  the  petition, 
may  confirm  tl)e  tame  if  it  is  aatiaded  that  no  sufficient 
objection  to  the  arrangement  has  beeueatahliahed,*'  .  •  . 

'*  The  oqurt  shall  not  aanotion,  any  amalgamation 
or  transfer  in  any  case  in  which  it  appeara  to  the 
court  that  policy-holders  repreeenting  one-tenth  or  more 
of  the  total  amount  aasuifed  in  any  company  which  it  is 
proposed  to  amalgamate  or^  in  any  company,,  the  business 
of  which  it  is  proposed  to  tranfer,  dissent  from  snch 
amalgamation  or  transfer." 

"No  company  shall  amalgamate  with  another,  or 
transfer  its  business  to  another,  unless  snch  amalgama- 
tion or  transfer  tt  confirmed  by  the  conct  in  aooordance 
with  this  section." 

**  FroYided  always  that  this  section  aball  not  apply  in 
any  case  in  which  the  bnsinees  of  any  company  which  is 
sought  to  be  amalgamated  or  transferred  does  not  com- 
prise the  business  of  life  asanrance." 

(a.)  Reported  by  A.  D.  Maolabin,  Esq.,  Barrister- at- 
Law. 


but  a  power  was  contained  for  a  majority  of  two-tiiir& 
of  the  shareholders  to  alter,  vary,  and  add  to  the  prori-  . 
sions  of  the  deed  of  settlement  It  appeared  at  the 
hearing,  that  80  per  cent  of  the  shareboldeis  iim 
against  any  alteration  being  made  in  the  deed  of  settis* 
ment  for  tl\e  p^rpo6e  of  insertlDg  a  power  of  sale  or' 
transfer.  '' 

Subaeqnently  to  1862  the  oompany  was  registered  ssa 
]oint*stock  company. 

In  1865  the  company  ^uoqohred  by  purchase  the  bosi- 
ness  of  the  Genered  A^nu^J  Endowment  Assodatiooi 
and  by  a  deed  dated  the  ^nd^  of  June,  1866,  certain 
funds  were  Yested  in  trustees  for  the  benefit  of  tlM 
annnitanta  of  the  association,  and  the  company  coTe? 
nanted  with  the  tiiuteea  to  guarantee  to  them  tntk 
amount,  if  any,  as  n^ght  be  required  to  make  good  ai^ 
deficiency  in  the  said  funds. 

This  petition  was  presented  by  a  policy-holder  in 
August^  1887,  and  after  the  appointment  of  a  pioii- 
sional  liquidator  the  farther  hearing  of  the  petitioQ^  with 
the  consent  of  all  parties  interested,  from  time  to  tins 
stood  over  in  order  to  see  if  the  disaster  of  a  winding«ap 
order  oould  be  averted.  It  appeared  that  the  compsnj's 
assets  were  valued  at  £235,000,  and  the  liabilities  at 
£460,000,  the  latter  indudiDg  a  claim  for  £70,600  msds 
against  the  company  by  the  trustees  for  the  annuitsnti 
of  the  General  Annuity  Endowment  Association  uadsr 
the  aboTe-mantiooed  dejsd  of  the  22nd. of  Jane,  1S66. 

On  the  11th  of  Janaary,  1889,  a  oonimittee  of  policj- 
huldera  was  appoti^tad  to  prepare,  wi.hh  t^e  assistance  of 
the  provisional  Uqui^^tof  and  aotuariea,  a  scheme  to  uifi 
the  company  from  being  wound  up.  ,  This  scheme  wis 
completed  in  the  middle  of  July,  1889;  and  it?  was  thsifc- 
by  proposed  to  transfer  'tiie  life  assurance  bopsiness  of  tM 
company  and  ^(itaawets  p>  appther  life  assurance  ooob 
pany,  and  to  provide  that  the  policy-holders  of  the  com- 
pany should  become  policy-holders  In  the  purchasing 
company  without  undergoing  any  further  mediosl 
examination,  and  that  the  premiums  payable  by  them 
should  remain  unaltered|  but  that  the  amounts  of  the 
policies  should  be  reduced  according  to  the  age  of  the 
insured  at  the  date  of  the  transfer.  No  provitioa  was 
made  in  the  proposed  scheme  for  tb^  idaims  of  the 
annuitants  of  the  General  Annuity  Endowment  Assooia- 
tion. 

The  Sua  Office  was  willing  to  negotiate  wlCh  the 
company  upon  the  footing  of  the  above  scheme,  and  the 
directo««,  at  tfie  reqiiv^  of  .t|i^  pplioj-^^ars,  took  oat 
a  summons  for  leave  tq  preaent  a  pe^tiilon  under  seotipiE 
14  of .  the  Life  Assurance  Cfompaniea  Act,  1^70,  or  to 
take  such  other  eteps  as  ti^ey  qiight  be  a^^ifl^d  for  the 
purpose  of    endeavouring    to  carry  out  the  propoM 
s<dieme  of  tranaf er,  and  that  the  boots^  oharges,  and  tt* 
penees  6f  aU  sneh  pceoeediaga  origbt  tts  aUowed<  abA4 
paid  out  of  the  estate  of  the  oooipaAy,  and '  that  tb^4 
might  also  be   Meihiiiaed  agoiase    the  oosts  e(_di| 
paiHef   appealing :  \6n:  this  psoppeed 'petitiui.     '^' 
lUBmoBs  wak directed  to  tteiienrd' #ith  the  winding-«p| 
petiti6n,  and  ths^y  dame. on  t^igethito.  ,   ' 

WMtehorne,  Q,C.t  a^d  j9o^\^v^j^pr,thp  petition. 

Latham,  Q*C*i  and  Whinn^^  lot  the  diceoton. 

8wit\fen  Eady,  for  the  committee  of  poHpy-hol40it|f 
contended  that  the  annuitants  of  the  General  Anaoit* 
Endowment  Association  were  not  poHoy-bdlders  withf 
the  meaning  x>f  'that  term  in  the  life  'Assuraa 
Companiee  Act,  1870.  ^' 

Dauney,  for  the  representatives  of  a  deceased  polioy< 
holder,  supported  the  application. 

Maclean,  Q.C»t  and  Devonehire,  for  the  trustees  fci 
the  annuitantf. 

Sir  Arthur   Wafion,  Q,C.,  and   Ohadwyck-Healeff 
for  eighty  per  cent,  of  the  shareholder!. 
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HmkOovbt. 


In  SB  SoTxuQGK  Lin  Amubaxcb  Go.--*Ik  &b  Barrett. 


HiaE  Oou&T. 


J2titoii9  for  another  shAMholdar ;  aad 

J.  Tniitram,  for  a  poUoj-holder,  oppoaed  the  ap- 

plioitio&. 

Smer,  Q.G,,  and  SuU,  for  the  jptoYirional  llqnidator, 
utand  to  In  re  London  and  Southwarh  Insurance 
CsrporatiM  (LimUed),  28  W.  B.  565»  and  to  In  re 
Aggus  Life  Aisuranw  Oo.,  37  W.  B.  815,  39  Ob.  D. 
S71,  ttd  approved  the  applioationi  bat  feared  it  would 
IieiiiBeiilt  to  woik  out. 

WyUhme,  Q.O.,  replied. 

QvuTT,  J.,  after  stating  the  above-mentioned  facta, 
oonttoMd  as  follows : — ^Numerona  objections  have  been 
mM  to  the  proposed  soheme.  The  first  is,  that  it  is 
qitodesr  that  section  14  it  not  an  enabling  section, 
vi  ot  itMlf  confers  no  power  on  a  life  asAurance 
WBpsQj  to  tronafdff  Us  life  asanranoe  business  to 
«o^cooipanj.  'The'seope  of  this  section  is,  in  fact, 
iknUj  Bcgatife,  and  its  opmtion  is  best  seen  by  read- 
ing tbs  psiagraph  towards  the  eB(d  which  says ,  '*  Ko 
Mipssy  fhsU  amalgAmate  with  another,  or  transfer  its 
teBDciB  to  soother,  unless  such  amalgamation  or 
tnu/er  be  ooofirmed  by  the  court  in  accordance  with 
tiui  MetioB."  Now  the  position  of  the  Sovereign  Life 
AnniBos  Co.  is  this.  It  haa,  at  the  present  moment, 
BO  power  to  tranaler  ita  asaeta  to  another  company, 
ttoiVth  there  is  a  provision  in  the  deed  of  settlement 
MWDg  a  majority  of  two-thirds  of  the  shareholders  to 
wj  sradd  te  the  provisions  of  that  deed  ;  but  eighty 
peicc&k.  are  adverae  to  the  proposed  soheme;  what 
ctenli  there,  tjieat  Ifbikt  the  two-thiida  of  the  share- 
hoUn  lOl  agree  to  alter  their  deed  of  oonatitutlon  so 
SI  to  sosfei  the  power  on  the  company  itsdf  of  making 
tUi  tiiBfeL  The  cfaanoea  ere  ao  small  that  1  think  that 
gnoDd  alone  would  be  snfftoient  for  me  to  dispose  of 
tts  question. 

te  then  are  other  objections  irhich  I  will  not  pass 

bj*  Ihe  principal  aignment  for  the  sobeime  proposed 

euMsfiom  tiie  committee  of  poUcy-hclders.    The  pro« 

podttoB  embodisd  in  the  scheme  is,  putting  it  shortly, 

tataoifer  a  portion  only  of  the  insurance  business  of 

tesompsayto  an  existing  company,  the  Sun  OiBoe. 

^  Utti  section  ia  ao  framed  aa  to  show  that  what  must 

be  done  under  this  section,  where  the  power  already 

oirtB  in  the  company,  is  to  transfer  what  the  section 

itidf  tems  *'  the  bosineas  of  life  assurance,'^  and  Mr. 

Min  lady  was  compelled  to  say  that  this  would 

]«%  the  transfer  of  a  part  of  that  business ;  he  was 

M^dlMl  to  say  that  because,  if  the  term  ''  policy- 

kite'*  ia  the  aection  includes  the  annuitants  claiming 

«fo  t|M  deed  of  Jane,  1866,  it  is  plaiu  that  there 

^"dA  ks  s  dissent  eOBdeediag  the  one-tenth  which  is 

*idnt,  seoordfaig  to  the  subsequent  part  of  this  sec- 

jyito  pssteat  the  eonrt  giving  its  sanction  to  this 

^^  Ido  no4  ptopcae  to  £po  through  all  the  objec- 

y  <*tt  to  the  propeaed  scheme,  some  of  which  I 

*?*■<>  daalt  with  ia  the  course  of  the  agreement 

lyafcrtiiss  ta  fhe  aanatrMtion  of  thia  section.    It 

^^■•fllsnt  for  me  now  merely  to  state  the  sbort 

^^  tr  oaofiluaioiia.  The  term  *'  poUcf-holda^  "  is . 

^hthebody  of  tho  14th  Mtion,  aad  it  is  said  that 

|">^ni  voald  not  incbida  the  aanuitaota  or  the  traa- 

^^<sr  the  deed  of  1866.    Ba.t  the  tiustees  have  a 

iy*<  fhm  the  Sovereign  LifiB  Aaenrance  Oo«  guaran- 

*|%1bssiMonts,  if  any,  that  are  required  to  make 

21^  dsfldsnay  in  the  fund.    The  fund  that  the; 

7|^«f  this  deed  hold  being  insuffioient  for  payment, 

W^  ^  smiuities  at  the  present  time,  the  trustees/ 

y^of  that  guarantee,  have  a  demand  against  the, 

<?*^^  ^e  Assurance  Qj^.,  sind  that  demand  makes 

^"^  ay  op^oVi,  pblicy-liolders  witlun  section  2  of 

J*M^Wah  declares  that  "policy-holder"   means 

^^V^^vho  for  the  time  beiag  i9  the  legal  holder 

"^P^lor  securing  the  life  assurance,  endowment, 


annuity,  or  other  contract  with  the  oompany."  The 
trustees  are  the  covenantees  ;  they  have  the  legal  right 
to  sue  on  the  covenant,  and  the  oofsnant  is  the  contract 
for  securing  the  annuities.  That  is  iulBolent,  therefore, 
to  show  that  the  trustees  are  poUcy-holdars  within  the 
14th  section,  and  then  when  ttie  qneetion  of  dissent  of 
the  one-tenth  comes  to  he  considered,  their  dissent, 
which  is  plainly  expressed  now,  would  be  suAbient  to 
prevent  any  order  being  made  adverse  to  it.  [His  lord* 
ship  then  dealt  with  som4  other  qnditions  which  do  not 
call  for  a  report,  and  made  the  winding-up  order  in  the 
usual  form.] 

Solicitors,  Jamn  Robinson;  Withamf  Lambert,  dfe 
Roekell ;  R^  C,  Devonshire  A  Mohkland;  Hepburn, 
Son,  <k  OutUffe;  Eardley-HoU,  &  HMeri;  LinUater 
&  Co.  ;   W.  H.  Mason  A  Son. 


In  re  Basbaxi. 
Wbiiakkr  r.  Baxsaxt.  (ow) 

Administration  action — Order  for  acoonnts^^Eooecutor 
-^Trustee — lUtainer — Set-off-^ Payment  of  debts^ 
Rules  of  Court,  1883,  ord..  15,  r.  1  ;•  ord.  55,  r.  10a. 

An  order  /or  accounts  under  ord.  15,  r.  1,  without  a 
decree  for  administration,  mads  in  an  administration 
action,  does  not  prevent  a  creditor  of  the  estate  from 
euin§  the  executor,  or  the  exeeuior  from  paying  a  debt 
due  from  the  estate* 

.  Where,  tn  a  pwrriags  sMemenlt,  a  husband  cove- 
nanted  to  pay  to  a  trustee  certain  sums  of  money  upon 
trust  to  pay  the  ineome  to  the  wife  for  life,  with  an  ulti* 
mate  trmet  for  himself  dbeolutelyf  and  died  without  per* 
forming  his  covenant,  having  appoiuted  his  wife  sole 
eoceeutrix;  and  his  creditors  brought  an  administration 
action  againet  the  executrix  and  obtained  an  order  for 
accounts  under  ord.  15,  r.  1,  voUhovi  a  decree  for  ad* 
ministraiion,  and  the  executrix  was  afterwards  ap* 
pointed  trustee  of  the  marriage  setUemeni,  and  the 
testator*e  estate  proved  insolvent, 

Held,  that  the  executrix,  notwithetanding  the  order  for 
accounts,  was  entiUed  to  apply  lAe  osfsfs  in  her  hands 
as  egucutrix  in  paymiCkt  to  hersdf  as  trustee  of  the  debt 
due  on  the  covenant  in  the  marriage  settiement. 

Adjourned  summons. 

By  an  indenture  dated  the  25th  of  August,  1884,  and 
made  between  G.  Barrett,  the  testator  Lu  the  action,  of 
the  first  part,  S.  J.  Barrett,  of  the  second  part,  and 
Gt,  J.  Tu^r,  of.  the  third  part,  in  consideration  of  the 
marriage  which  was  solemnised  on  the  27th  of 
September  between  G.  Barrett  and  S.  J.  Barrett,  G. 
iBarratt  oovf nanted  with  G.  J.  Tuclcer  to  pay  him  within 
three  years  of  the  marriage  the  sum  of  £300  upon 
trust  during  the  Joint  lives  of  G.  Barrett  and  8.  J. 
Barrett^  to  pay  the  income  to  S.  J.  Bairatt,  and,  after 
the  death  of  either  pf  them,  to  pay  the  income  to  the 
eorvivor,.  and  after  the  death  of  the  survivor,  and  In 
default  of  children  of  the .  marriage,  upon  trust  for  G. 
Barrett  abaolutaly.  (And  by  another  Indenture,  dated 
the  2dcd  of  Ssptembar,  1884,  and  made  between  the 
same  parties  in  consecration  of  the  same  marriage,  G. 
Barrett  covenanted  with  G.  J.  Tuclcer  to  pay  him  within 
twelve  months  of  the  marriage  the  farther  sum  of 
£4,000  upon  the  same  trusts  as  were  declared  respecting 
the  sum  of  £300. 

G.  Barrett  died  on  the  6th  of  August,  1885,  having 
by  his  will,  dated  the  23rd  of  October,  1884,  given  all 
his  property  to  8.  J.  Barrett,  and  appointed  her  sole 

(a.)  Beported  by  J.  T&vstbak,  Esq.,  Barrister-at*Law. 
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High  Oovbt. 


In  xb  Babbitt,— In  bb  Bitkbat. 


High  Ooubt. 


executrix ;  and  bis  will  wu  proTed  by  her  on  the  13th 
of  OotobeTi  1885.  There  were  no  ohQdren  of  the  mar- 
riage. 

The  action  was  brought  on  the  28th  of  Ootobtr, 
1887,  by  creditors  of  the  testator  to  the  amoont  of 
£167  ISs.  4d.  against  8«  J,  Barrett  for  administration  of 
the  testator's  estate,  and  on  the  20th  of  Febmsrj,  1888, 
an  order  was  made  nnder  ord,  15,  r.  1,  of  the  Boles  of 
Oourt,  1888,  for  an  account  of  the  testator's  personal 
estate  not  speeifleellj  bequeathed,  and  for  an  aooonnt  of 
the  testator's  debts ;  and  the  Jndge  not  requiring  an/ 
trial  of  the  action  other  than  that  application  it  was 
ordered  that  the  further  consideration  of  the  action  be 
adjourned  with  liberty  for  all  parties  to  apply. 

By  an  indenture  dated  the  16th  of  Meroh,  1889,  the 
defendant  8.  J.  Barrett  was  appointed  trustee  of  the 
indentures  of  the  25th  of  August  and  the  23rd  of 
September,  1884,  in  the  place  of  G.  J.  Tucker. 

The  defendant  brought  in  her  aoooonts  of  receipts  and 
payments  on  account  of  the  teetatw'e  estate.  From 
such  accounts  it  appeared  that  the  eetate  was  insnffioient 
for  the  payment  in  full  of  the  debts  and  liabilities  of  the 
teetator,  and  it  further  appeared  that  the  defendant  had 
receif  ed  assets  of  the  testator  since  his  death  amounting 
to  44,370  3f.  8d.,  and  that,  after  deducting  certain 
amounts,  there  remained  a  balance  fai  her  hands  of 
£8,633  18s.  8d. 

In  the  course  of  taking  the  accounts  the  defendant 
claimed  that  she  had  either  under  the  general  law 
regulating  retaiaers  by  legal  personal  representatiTes,  or 
by  way  of  set-ofl  nnder  the  conjoint  operations  of  the 
10th  »ection  of  the  Sapieme  Oonrt  of  Judicature  Act, 
1875,  end  the  38ih  section  of  the  Bankruptcy  Act,  1883, 
a  right  to  retain  Ihis  balance  or  some  part  thereof  in  or 
towards  payment  or  satlaf sction  of  the  said  sums  of  £300 
and  £4,000  or  of  the  Talue  of  her  life  intereet  therein. 
The  plaintiffs  resisted  this  claim  by  the  defendant,  and 
the  matter  was  ultimately  adjourned  into  court  for 
argument  upon  a  statement  of  the  material  facts  of  the 


F.  Th&mp§on^  for  the  plaintifb.— The  defendant  has 
no  right  of  retainer.  There  was  no  debt  due  to  her  at 
law  and  she  had  no  right  to  receife  the  £4,000: 
Ooekro/t  Y.  Blacky  2  P.  Wmv.  298  ;  Loane  ▼•  Caiey,  2 
W.  Bl.  965  ;  Thompmrn  f.  Thampion,  9  Price,  464.  Her 
appointment  as  trustee  did  not  give  her  any  new  right 
^because  an  order  for  accGunte  had  been  inade :  In  re 
ComptoHf  83  W.  E.  160,  30  Oh.  D.  15 ;  JoMi  T.  J^vans, 
24  W.  R.  778,  2  Ob.  D.  420 ;  Jonei  t.  JmAm,  2  Yes. 
Jun.  518.  The  mutual  credit  clause  does  not  apply  in 
this  case  as  there  were  no  mutusl  dealings,  and  the  debts 
mubt  be  in  the  same  right :  46  &  47  Vict.  c.  62,  s.  38 ; 
Wtat  V.  iVtce,  2  Bing.  455. 

Coatn§' Hardy,  Q.O,^  and  T.  Ribton^  for  the  defend- 
ant.— ^The  widow  is  entitled  to  retain  the  whole  amount : 
Ooekro/t  T.  Black ;  Loane  t.  Oaay.  It  not  she  is 
entitled  to  retain  the  value  of  her  equitable  life  interest : 
In  re  Compton.  The  order  for  accounts  is  not  an 
administration  decree  so  as  to  prevent  creditors  from 
auing  and  the  defendant  from  paying :  Bules  of  Oourt, 
1883,  ord.  55,  r.  10  (a);  MarrioU  t.  Thompion,  Willes, 
186 ;  In  re  MiUa.  W.  N.,  1884,  p.  21;  Btedman  t.  DungUr, 
^5  W.  fi.  624,  34  Oh.  D.  742.  The  wideet  interpretotion 
ought  to  be  given  to  the  mutusl  credit  clause:  The 
Eherla  Hotel  and  ButaurarU  Go,  {LimiUd)  t.  Jonat  <fe 
Broi.,  35  W.  B.  467, 18  Q.  B.  D.  459. 

F.  TJumpeon  replied. 

KoBTH,  J."There  are  two  questions  raised  in  this 
•case — first,  as  to  the  widow*s  right  of  retainer,  and, 
secondlj,  as  to  her  right  to  pay  herself.  First,  as  to  her 
right  of  retainer.  It  was  said  that  the  widow  could 
have  git  en  a  receipt  for  the  money.  I  do  not  think  she 
isould.  6be  was  tenant  for  life  of  the  fund,  but,  subject  to 


that,  it  belonged  to  the  testator's  estate,  of  whioh  ibs 
was  executrix;  but  as  executiis  alone  she  could  not  osU 
for  it.  As  tenant  for  life  of  the  fund  she  could  not  oill 
for  it.  If  she  had  chosen  to  release  her  life  intereat  dM, 
as  executrix,  might  have  git  en  a  receipt  for  the  fand, 
but  in  that  case  she  would  have  deprived  herself  of  the 
benefit  she  claims.  She  cannot  say  that  the  whole  fond 
ro  bdons^  to  her  as  to  give  her  a  right  of  recsinsr. 
Secondly,  she  is  trustee  of  the  whole  fund,  and  olsfaiii 
the  right  to  pay  herself.  She  is  not  benefioisUy  entltlsd 
except  to  a  life  interest  under  the  settlement.  She  wsi, 
however,  appointed  trustee  of  the  fund  at  a  date  subse- 
quent to  the  making  of  the  order  of  the  20th  of  Feb- 
ruary, 1888.  Before  the  order  she  could  have  paid  the 
trustee,  and  the  order  does  hot  prevent  her  doing  so,  u 
it  did  not  put  an  end  to  her  powers.  The  order  f« 
aooounte  does  not  prevent  a  creditor  from  suing  hei  u 
executrix,  or  prevent  her  from  paying  a  debt,  and  thii 
view  Is  supported  by  ord.  46,  r.  10  (a}  of  the  Bolei  of 
Oourt^  1883.  The  case  of  Jonei  v.  Jukei  is  not  i& 
point,  aa  there  was  a  decree  directing  the  nmal  aoooonti 
and  a  distribution.  The  order  does  not  therefore  pre- 
vent her  from  applying  the  aasets  in  paying  the  dsbd 
due  on  the  covenants  in  the  settlements. 
Solicitors^  Kemhle  Jb  do. ;  AgaU  Jt  Garnets 


A  re  BiXEBAT.  (a.) 

Judgment  ereddor^PetiHonfor  taU  of  intereU  in  la»d 
-^DUpenHng  uUh  inquiriee^^udgmeni  Law  Ammi' 
nrni  Ad,  1864  (27  «ft  28  FM  c.  112).  M.  4,  5. 

Upon  a  pdiiion  by  a  fudgmeni  creditor  wh^  ^ 
Mained  equUaUe  easecuiion  by  the  appoinimmU  of  « 
reoe^ver,  an  order  unm  made^  wiihmti  diredvng  ingaine^ 
for  the  immMaie  eale  of  the  debior*t  iniereU  inJMd 
which  wa$  eulied  to  a  legal  mortgage,  there  mijv 
evidence  that  the  mortgagee  {ttho  contented  to  the  laUj 
had  not  rto&lved  any  noiice  of  any  ir^cundrance onm 
land;  thai  eearehee  had  been  made  by  the  p^itiontri 
eoUokor.  who  had  found  thai  no  txecution  or  oMjr 
proosM  aJfedUng  the  land  had  been  regietered,  ^^'^/'^J* 
order  appointing  the  receiver,  and  that  no  banhrvfkf 
petition  had  betn  preeentod  or  receiving  order  fMOil 
againet  the  debtor. 

Petition. 

This  was  a  petition  by  a  Judgment  creditor  for  tM 
eale  of  his  debtor's  interest  in  land.  The  petitioner  hsi 
obtained  an  order  for  the  appointment  of  a  '^^J^ 
the  rents  and  profits  of  the  debtor's  land,  witboM 
prejudice  to  the  rights  of  prior  inoumbrancen. 

The  land  was  subject  to  a  legal  mortgage^  •nd  tt^ 
mortgagee  consented  to  the  sale.  The  order  ^?P^^ 
the  receiver  had  been  registered  In  compUance  with  fl 
Land  Oharges  Begistration  and  Seainhee  Act,  1888.  XI 
petitioner  adduced  evidence  that  the  mortgagee  bad  iM 
received  notice  of  any  incumbrance  affecting  the  Iw 
and  that  searohee  had  been  made  by  the  P^*^^ 
solicitor,  who  had  found  that  no  execution,  order,  or  otti 
process  affecting  the  Judgment  debtor  or  his  «*^"^2 
been  registered  except  the  order  appointing  the  M«Ni 
and  that  no  bankruptcy  petition  had  been  piessiitsd  ( 
receifing  order  in  bankruptcy  made  against  him. 

Wdby  King,  for  the  petitioner,  asked  that  an 
order  for  sale  might  be  made  without  any  pi 
inquiries,  and  referred  to  Jn  re  (Mne  Batlway  Oo^  u 
9  Bq.  658,  18  W.  B.  Oh.  Dig.  116,  and  in  r«  Ooor 
37  W.  B.  330. 

(a.)  Beported  by  Q.  E.  JiFriRT,  Esq.,  Barrirter-at-W 
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Ih  ui  Prtthbbok. — Eat  fabtb  Sohool  Board  of  London. 


High  Oourt. 


NoBTH,  J.— I  think  I  oan  dispense  with  inqalries  ia 
thii  oaie.  Tbe  difflool^  I  at  fliet  felt  was  that  the  5th 
eeetionof  the  Jadgmenta  Law  Amendment  Aot,  1864, 
sijf :  "  If  it  than  appear  on  making  raoh  inquiries  that 
so/  other  deht  due  on  any  Judgment  .  •  •  is  a 
oharge  oa  laeh  land^  the  creditor  entitled  to  tbe  benefit 
of  thst  charge  shall  be  serred  with  notice  of  the  said 
order  for  sale."  It  might  not  unreasonably  be  said  that 
thst  lection  necesaarilj  infolfed  the  making  of  inquiries. 
Bot  B9  ioqoiiies  hare  been  dispensed  with  in  the  case  of 
isilwsj  oompaniea,  I  think  I  can  dispense  with  them  io 
tbe  pretest  ease,  since  I  do  not  find  that  the  Act  has 
msde  soy  distinction  between  railway  and  other 
eoDpaoiei.  On  the  CTidence  before  me  I  will,  therefore. 
Dike  an  order  for  immediate  sale  dispensing  with 
iogoiriee. 

Solicitor,  0.  Gardner  Ltader. 


^!l:i  July  .«.  1889. 

In  T$  Pbythksch. 
Pbytheech  9.  Williams,  (a.) 

Mortgagor  and  mortgagtt^Ltgol  mortgagee  in  poBS€$' 
riuk—ApptdnimmU  of  recdver'^Judieaiuft  Act,  1873, 
I.  Uf  iub-ioetion  8, 

A  ligal  mortgoffoo  who  haa  once  gone  into  poBieaiion  of 
Hu  mortgaged  priperiff  cannot  a/terwardi  go  out  o/pos- 
tmion^  Mri$h4  entUM^  a$  of  rights  to  have  a  receiver 


V.  WmM/j,  84  TF.  iZ.  498,  32  Ch.  D.  206, 


This  action  was  brought  by  a  person  who  was  entitled 
toaahareof  the  real  estate  of  a  testator  against  the 
lisateea  of  bis  will,  a  soUdtor  named  Bishop,  and  other 
jcnoDs. 

The  testator  bequeathed  the  residue  of  his  personal 
titata  to  his  tnistees  upon  trust  to  permit  hie  wife  to 
leedfe  the  inoome  thereof  during  her  life,  and  after  her 
death  npon  trust  thereout  and  out  of  the  moneys  to 
siiie  out  of  his  real  estate  (which  he  charged  for  this 
ptrpoes  in  aid  of  the  residue  of  his  personal  estate,  if 
inndBeient)  to  pay  to  his  younger  children  a  legacy  of 
41i,000,  in  equal  shares,  to  be  absolutely  tested  at 
tveaty-cne,  with  a  clause  of  accruer  in  the  cFent  of  the 
death  of  any  eueh  child  under  twenty- one.  The  plain- 
tiflsQeged  that  the  trustees  had  raised  by  legal  mort. 
CVgeaof  the  testator^s  real  estate  sums  largely  in  excess 
•I  the  amount  which  they  were  entitled  to  raise  by  mort- 
The  mortgages  had  been  transferred  to  the  de- 
Bishop,  and  he  was  in  possession.  The  plaintiff 
(infer  iUia)  an  inquiry  what  amount  tbe  trustees 
vcssesutled  to  raise  and  a  declaration  that  Bishop  was 
»oittfitled  to  rank  as  a  mortgagee  in  respect  of  ths 
OMsa  He  also  asked  that  the  accounts  might  be  taken 
tt  flw  footing  of  the  abo? e  declaration,  and  that  Biehop 
>V^  he  charged  as  a  mortgagee  in  possession.  The 
jUatii!  also  claimed  to  redeem  the  mortgsge. 

Ihhep  dellTered  a  counter-claim,  by  which  he  claimed 
Asseoont  of  what  was  due  to  him  under  the  mortgages, 
*4  b  deiault  of  payment,  foreclosure  or  sale.  He  also 
liiteed  the  appointment  of  a  reoei? er. 
Oss  of  the  questions  raised  during  the  hearing  of  the 
^Mbavai  whether  Bishop,  hating  gone  into  possession, 
Ml  |o  out  of  possession  again,  and  whether  he  could 
^Mathe  appointment  of  a  recelTer. 

■ftsriB;  Q.(7.,  and  E.  Ford,  for  Bishop,  asked  that  a 
t^}  ported  by  G*  £.  JivrBRT,  Esq.,  Barrister-at-Iiaw. 


recelTor  might  be  appointed,  and  ref<$rred  to  Jfoaoit  t. 
Weetoby,  34  W.  B.  498,  32  Oh.  D.  206. 

Napier  Biggins,  Q.C,  and  C.Walktr,tor  the  pUiatiif, 
oppoeed  the  appointment  of  a  recdiver. 

Ooaeni' Hardy,  Q.C,  and  0.  Leigh  Clare,  Upjohn^ 
and  WaggeU,  tot  other  parties. 

North,  J. — I  am  not  aware  of  any  right  of  a  mort- 
gagee who  has  taken  possession  to  give  up  possession 
agfdn  whencTcr  he  pleases.  A  mortgagee  has  a  right  to 
take  possession  at  any  time,  but,  in  my  opinion,  when  a 
mortgagee  takes  upon  himself  the  burden  which  is 
imposed  on  a  mortgagee  in  posseesion,  he  cannot  glTC 
it  up  wheneter  he  pleases.  I  feel  sure  that  i(  any  such 
right  existed,  some  case  on  the  point,  or  some  pcMsage 
in  a  text-book,  would  haTC  been  found.  Nothing  of 
the  kind  has,  however,  been  found.  It  ii  said,  how- 
CTcr,  that  the  mortgagee  is  entitled  to  hare  a  receiTec 
appointed.  I  cannot  see  that  a  mortgagee  who  is  in 
possession  is  entitled  to  hsTe  a  person  appointed  to  assist 
him.  I  can  understsnd  that  a  mortgsgee  who  is  not  in 
that  poeition  msy  have  such  a  right.  No  doubt,  under 
sub-section  8  of  section  25  of  the  Judicatare  Act, 
1873,  a  legal  mortgagee  can  now  obtain  the  appoint- 
ment of  a  reoei?er  if  he  makes  cot  a  proper  case. 

Sub-section  8  profides:— [His  lordship  read  sub^sec- 
tion  8  of  ssction  25,  and  continued : — ]  The  court,  no 
doubt,  has  the  same  power  at  the  trial  of  tbe  action  as 
it  would  have  upon  an  interlocutory  application.  But 
the  words  of  sub-section  8  are  ^  may  *'  be  appointed  in 
all  cases  in  which  it  shall  appear  "  Just  or  convenient." 
Will  it  be '<  Just  or  couTenient "  in  the  present  cascP 
If  there  should  happen  to  be  a  foreclosure,  the  costs  of 
ths  receiver  will  be  paid  out  of  the  rents,  but  if  tfia 
mortgagor  redeems  he  will  haTc  to  pay  them.  I  can 
see  no  reason  why  the  mortgagor  should  have  to  bear 
the  costs  of  a  receiver.  I  think  I  have  a  discretion  in 
the  matter. 

In  Maeon  t.  Wesiohy  there  was,  no  doubt,  some 
reason  why  it  wss  "  Just  or  oouTenient "  to  appoint  a 
receiver,  but  I  cannot  treat  that  case  as  an  authority 
that  the  word  **  may,"  in  sub-section  8,  is  to  be  read 
"must."  I  do  not  think  it  will  be  ''Just  or  con- 
venient" in  the  present  case  to  appoint  a  receiver  at 
the  expense  of  the  persons  entitled  to  the  equity  of 
redemption.  Ae,  however,  the  persons  interested  in  the 
equity  of  redemption  do  not  object,  I  will  appoint  the 
mortgagee  himself  receiver  without  salary  and  without 
security. 

Solidtora,  Berkeky  A  Oaleoti;  Burton,  YeaUi,  <fe 
Co. ;  Orowdy,  Son,  A  Tarry  ;  Clarke,  Rawline,  A  Co. 


^r^.Ji:-[  Ap.U8.1889. 

Sa  parte  School  Boasp  of  Loin)ov.  (a.) 

Copyholdi  — -  Tenancy    in    tail  —  Enjhinchieemeni  -« 
Barring  the  eniaU. 

A  tenani  in  tail  of  land  {forming  part  of  a  copyhold 
manor  in  which  there  wae  a  custom  to  entail)  died^ 
having  hy  hie  wHl  devieed  hie  rood  eriate  to  trueteee  upon 
certain  truete,  under  which  hie  only  daughter  {who  wa$ 
hie  heireee  in  tail)  wae  henefioiaUy  entiUed  to  euch  real 
estate.  The  trustees  were  admitted  tenants  of  the  copy- 
hold  land  upon  the  trusts  of  the  will,  and  in  1876  the 
lord  of  the  manor  executed  an  ettfranchieement  to  the 
trustees  upon  the  trusts  of  the  wiU,  and  tlie  trustees 
sJiorily  afterwards  executed  a  conveyance  to  the  teetator^s 
daughter  in  fee.  The  enfranchisement  was  not  made 
under  ihe  Copyhold  Acts. 

(a.)  Reported  by  G.  E,  Jbffbet,  Esq.,  Barrister-at-Law* 
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High  Ck>uRT. 


Ez  JJMCM  SCHOOIi  BoAttD  OP  LOSDOV.-^DUBOUT  &  Co.  V.  MAOPHBBSOir. 


High  OoiniT. 


ffdd,  that  the  effect  of  the  en/ranchiBemint  and  the 
conveyance  woe  to  har  th$  etiaU  tail  in  the  eopyholda, 
Ghalloner  v.  Murball,  2  Vei.  524,  followed. 

Petition. 

On  the  5th  of  August,  1887,  the  Sohool  Board  for 
London  gave  Andrew  Hart  notice,  pttrsuant  to  the  Lands 
Olaases  Consolidation  Act,  1845,  to  treat  for  the  pnr- 
chaee  of  certain  hereditaments  in  Stoke  Kewington 
which  ihe  board  were  authorized  to  take  under  the 
Elementary  Education  Act,  1870.  These  lauds  were 
formerly  copyhold  of  the  manor  of  Stoke  Kewington, 
but  at  the  date  of  the  notice  they  had  been  enfranchised, 
and  Hart  claimed  to  be  entitled  to  them  in  fee  simple. 

The  board  refused  to  accept  Hart's  title,  and  paid  the 

purcfaaae-money  (amounting  to  £1,771}  into  court. 

The  title  shown  to  the  property  was  as  follows  2— 

On  the  27th  of  May,  1802,  Sarah  Ann  Cotton  was 

admitt<*d  tenant  to  the  land,  and  immediately  'there* 

upon  fihe  surrendered  the  same  to  the  use  of  herself  for 

life,  with  remainder  to  the  use  of  her  children  as  she 

should    by   deed  or  will  appoint,  with  remainder  la 

default  of  such  appointment  to  the  use  of  her  first  and 

other  sons  successively  in  tail,  with  remainders  over, 

Sarah  Anu  Cotton  died  without  having  exercised  the 

]^wer  of  appointment,  «nd    William   Charles    Cotton 

(who  was  the  only  son  aild  heir  in  tail  of  her  eldest  sod, 

T.  B.  Cotton^  deceased)  va^  on  the'  2lst  of  Koiember, 

1843,  admitted  tenant  aooo])ding  to  the  custom  of  the 

mauor.    W.  C.  Cotton  died  on  the  20th  ot^  Ju&e,,1860, 

having  by  his  will,  dated  the  10th  of  January,   1860, 

;  devitted  all  the  real  estate  to  J.  Holiqe  and  W.  Tattersall, 

'  their  heirs  and  assigns,  upon  certain  trusts. 

On  the  12th  of  Febiui^»  1863,  J.  H0I19C  and  W. 
Tattersall  were  admitted  tenants  to  the  copyhold 
hereditaments,  to  hold  the  same  unto  them,  their  heirs 
and  assigns,  upon  the  trusts  of  the  inll.  By  a  deed  dated 
the  10th  of  July,  1876,  the  lord  of  the  manor  of  Stoke 
Newington  granted  and  enfranchised  the  said  heredita- 
ments unto  and  to  the  use  of  J.  Holme  and  W.  Tatter« 
sail,  their  heirs  and  assigns,  to  be  holden  in  free  an4 
common  socage,  discharged  of  the  copyhold  tenure  and 
all  the  incidents  thereof.  W.  C.  Cotton  left  an  only 
child— viz.,  Elizabeth  Maria  Procter  (the  wife  of  Gilbert 
Procter}— and  shebecf^me,  under  the  trusts  of  het 
father's  will,  beneficially  entitled  to  all  the  real  estate 
which  passed  by  the  devise  oontained'  therein. 

By  an  indenture  dated  the  21st  of  September,  1876, 
and  made  b^ween  J.  Holme  and  W.  Tattersall  of  the 
first  part,  Mr.  aod  Mrs.  Procter  of  the  second  part,  and 
H.  A.  Gregg  of  thd  third  ^art,  wherein  it  was  recited 
that  the  aforesaid  enftmohisemeat  was  made  by  J. 
Holme  and  W.  Tattersall  at  the  request  of  Gilbert 
Piocter  and  Elizabeth  Maria,  his  wife,  and  the  consider* 
ation  moneys  paid  out  of  their  moneys,  J.  Holme  and 
W.  Tattersall  conveyed  the  hereditaments  to  Gregg  and 
.his  heirs  to  the  use  of  Elizabeth  Maria  Procter,  her  heirs 
and  assigns. 

'  Andrew  Hart  craimed  to  ^haye  acquired  title  through 
Elizabeth  Maria  Procter,  and  the  boasd  did  not  dispute 
that,  if  the  effect  of  the  eAfraaohisement  and  the  deed  of 
21st  of  September,  1876,  was  to  vest  the  hereditaments 
in  !p:iizabeth  Maria  Procter  in  fee  simple.  Hart 
acquired  such  fee  simple  through  her.  Hart  contended 
tfaatEk  M.  Procter,  as  the  only  child  of  W.  C.  Cotton, 
beoam^  entitled  on  his  death  to  be  admitted  to  the  said 
copyhold  hereditaments  as  his  heiress  in  tail,  and  that 
fldthough  she  vrae  never  admitted  thereto,  yet  the  effeot 
of  the  enfranchisement  and  the  conveyance  of  the  2l6t  of 
September,  1876,  was  to  bar  the  entail  in  the  land,  and 
to  make  E.  M.  Procter  abaolute  owner  of  it  in  fee  simple 
as  of  freehold  tenure.  The  school  board  disputed  ^h^ 
above  contention. 

On  the  27th  of  December,  1888,  the  school  board  paid 
the  purchase-money  into  court,  and  ezeouted  a  deed- 


poll,  under  the  provisions  d  section  77  o<  the  Land^ 
danses  Consolidation  Act,  1845,  vesting  the  land  in 
themselves  absolutely  in  fee  simple  in  posseBsion  free 
from  inoombrances. 

Hart  now  presented  this  petition  for  the  payment  oat 
to  him  of  the  £1,771  purchase -money  in  court 

OozenS' Hardy,  Q.O.f  and  Bctuney^  for  tiie  petitionn. 
^The  petitioner  is  entitied  to  the  purchasennoney  is 
court  by  virtue  of  the  enfranchisement  deed  and  ihe 
subsequent  conveyance  of  the  21st  of  September,  1876. 
It  is  now  well  settled  that  m  estate  tail  in  copyholds  is 
barred  by  an  enfrancihisement  deed :  OhaUoner  v.  Jlfttr- 
hall,  2  Ves.  623  ;  Wilson  v.  Allen,  1  Jac.  &  W.  611. 

P.  r.  Smitft,  for  ^he  sohool  board.-*Thi8  it  not  the 
case  of  enfranchisement  under  the  Copyhold  /cti.  In 
order  to  bar  the  entail  something  active  is  required  on 
the  part  of  the  tanant  in  tail :  Margaret  Podger'i  catf^ 
9  Rep.  104a,  106b.  The  case  of  ChalUmer  v.  MwM 
goes  too  far,  for  if  it  is  correct  an  estate  for  llfs  wonld 
be  capable  of  being  defeated  by  an  enfranchisement. 
With  the  exception  of  that  case  and  Dann  v.  Oretn^  ^ 
P.  Wms.  8,  the  authorities  are  against  the  petttioner. 

He  referred  to  Parker  v.  Turner,  1  Vew.  8W; 
Taylor  Y.  Shaw,  Outev'i.Btpbrtsb  22 ;  Bernard  v.  8imp' 
eon,  Clayton,  138;  and  Wynne  t.  Oookes,  1  Bro.aa 
515. 

CozenS'Hardy^  Q.C,^  replied. 

North,  J.— Whatever  the  case  might  be,  if  Ih^penon 
taklug  the  enfranchisement  bad  been  tenant,  for  life,  I 
think  it  is  clear  that  the  efledt  of  an  enfrancfaistdient  is 
to  bar  a  tenancy  in  tail.    It  seems  to  me  that  the  cem 
of  Ohdlloner  t.  MurhaU  and  Dunn  v.  (?^e6n  are  desr 
authorities  on  the  point,  e[^»ecial!y  as  th^y  Bgree  vrifh 
the  statement  as  to  the  law  Ifi  Serireu  bn  Oopyfaoldi, 
4th  ed.,  p.  558,  and  WatUns  on  Copyholds,  and  the  onlj 
doubt  which  has  been  thrown  upon  it  is  in  the  notss  by 
Mr.  Coventry  to  WatUns  on  Copyholds,  4th  ed.,  pp. 
236,  4$8«    Mr*  CoTentiy  w«s  a  oonveyanoer,  and  his 
remarks  are  move  purtioulaHy  ftddnemd  to  <soaveyaodiig 
matters,  and  I  cannot,  on  the  strength  of  the  doabt 
expressed  by  him,  deoline  to  foUow  Chailon$r  v.  Muf 
?iall  and  ZHinn  v.  Grata.    The  formec  ^af e  ap peers  to 
me  to  decide  the  actual  point  now  heforp  me,  and  I» 
therefore,  held  that  the  enfranchisement   barred  ^ 
entail. 

Solicitors,  W.  Beck;  Gedge,  KMy,  &  Milkti. 


July  22, 1«W. 


Q.  B.  Blv.  (AI<.Smith,\ 
and  Pay,  JJ.)  J 

DuBouT  db  Co.  V.  KiCFHSBSOir.  (a.) 
Praetiee'-^Thirdparty^^Procedure^'Sertiee  of  nethe  oftt 

ofjuriidietiof^^R.  8,  C,  1883,  ord,  11,  r.  1  (e);  ord, 

16,  r.  48. 

A  third-party  notice  may  he  served  out  of  thejuriidie' 
tion  in  any  action  founded  on  a  breach^  coinmitteil  mthi^ 
the  jurisdiction f  of  a  contract  which,  according  to  th 
terms  thereof,  ought  to  be  performed  within  the  JurlsiU' 
tion^  unless  such  third  party  is  domiciled  or  ordinarUj 
resident  in  Scotland  or  Irelaifd, 

This  sraa  an  appUeation  for  lasve^to  serve  a  third- 
party  notice  on  oite  >Boisduval,  lesiding  In- France. 

The  defendant,  who  made  Idie  application,  alaimed  ai 
indemnity  against  Boiaduval  in  respect  ol  a  portion  o: 
the  liability  alleged  to  hSrTe  bean  inquired  by  the  fonae 
as  acceptor  of  twoMlla  of  exchange  payable  in  London 
upon  whioh  tha  {daintiff  sued  jft^  ixid^rsef  ^  1    , 

(a.)  Reported  by  G*  K.  Palvt,  Esq.,  Baniatex-at-Uw. 
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HXOH  COUBT. 


DvBOUT  k  Go.  V.  MACPR^Molr.-^WAuaB  v.  Hobbs. 


HiohCov&t.  ^' 


Irak,  J.,  at  duunbeiB,  donbting  w)ieth«r  he  had  power 
to  gire  Itave  to  serve  booH  a  ootioe  oat  of  &it  jtirisdic- 
tkn,  zeferred  the  question  to  the  oonirt. 

J,E,£avenf  for  the  deiendaoL  relied  on  Swarwa 
Skifpug  Co.  ▼.  Duncan^  1  Q.  B.  J>.  644, 24  W,  E.  lAg. 
i05t  and  distingniahed  the  caaea  of  Speller  y.  Bristol 
SUtmSa^^tion  Go,,  33  W,  K  670^  13  Q.  B.  ©.  96,  and 
MreBitijMy  84  W.  £.  37E,  32  Ch.  D.  123. 

A.  L  SmxBy  J,^^Fri9ul  fane  the  mlea  areapplioaUe 
only  to  pvwna  within  the  j«riBdiotIo»y  adid  the  qttefltf  on 
iiwhflthei  there  is  anything  in  those  relailing  to  third- 
pnt7  notes  which  speoially  permits  of  sei^ee  npen 
psmiiiMitof  the  jarisdiotfon.  This  qneetion  arose  in 
Skuuu  SM^ng  Co,  ▼.  Duncan  under  the  rules  of 
1875,  and  the  Gonrt  of  Appeal  there  held  that  the  pro. 
fisioBin<ad.  16,  r.  18,  of  those  mlee,  tatfae  eifeot  that 
i|»h  s  aotiee  should  be  served  "  agoovding  to  the  rules 
nhting  tp  the  serriqe  of  writs  o^  sumiponsi"  Wpowered 
Ike  oout  to  allow  servioe  of  such  a  notice  out  of  the 
jflxiidiotiQn.  That  pro? ision,  as  to  the  senrioe  of  third- 
par^  notioes,  is  reproduoed  in  terms  in  ord.  16»  r.  48,  of 
thsnlss  of  1883.  The  third  parl^  in  Smantea  Shying 
(k  7.  Jhimean  was  a  company  carrying  on  business  in 
Sootlsod,  but  there  waa  no  exception  in  th^..i:u^sof 
1875  to  the  aerrioe  of  writs  out  of  the  jurisdiction  in 
fsTou  of  person  ordin^y  reaident  in  Scotland  corre^ 
ipoidmg  to  that  which  is  to  be  found  in  the'  rules  of 
1188.^ 

A.  iittUar  point  arose  after  the  rules  of  1883  came 
latoMlla  the  case  of  Spoiled  r.  BtUtol  JSfteam  NatU 
g^Hm  di«  Where  leave  was  sought  to  serte  a  third- 
party  astlee  out  of  the  jurisdiction  on  a  person  ordi- 
BSril^  imldent  in  Scotland,  on  the  suggested  ground 
tetbswas a** proper  party"  to  the  aotidn  within  the 
flmaiapof  cid.  II,  r.  1  (g).  The  court  there  held  tiiat 
Ihif.  lad  b6  power  to  giro  such  leaYC,  and  that  sub* 
notion  {g)  of  that  rule  did  not  apply  to  tUrd-party 
Botkei.  That  decision  is  not  in  any  way  in  conffiot 
Vit^  Uifi  decision  in  Swansea  Shipping  Co.  t.  Duncan, 
ttd  is  00  authority  against  the  present  ^[>plioation. 
teii4ieopie,of  in  re  Bu^ld  any  authority  against 
tt>  It  was  there  decided  that  the  C9urt  cannot  order 
■KW^^  ai^  originating  summons  out  of  the  jurjsdic- 
tjoBiji^  with  that  decision  I  quite  agreCi  because  there 
h  so  x^.  Iipplioable  to  the  aerrioe  of  an  originating 
vnfovi  OQTieqxmding  to  tl^  proTiaion  as  to  the  serTioe 
i  ttid.-pwty  notices  in  ord.  16f,  r.  48., 

IbSfP^dplCy.  then,  of  the  Swansea  ease  ,MSL  applies, 
^  w^  efltet  of  the  decision  in  that  ca^,  when  read 
dov.wWih  Old.  11,  r.  1  {e\  amounta  to  this,  that  whe^e- 
wwt^  nation  is  founded  on  a  breaoh«  within  the  jnris- 
fitipa^  of  a  contract  whiol^  according  to  the  terms 
^(|fi  oqght  to  be  performed  within  we,  jurisdiction, 
%SB«tJiMiy  allow  serTioe  of  a  tlurd*^par^  notice  out 
^  %|  jvps^icMpn* '  unless  the  thM  parar  &  domiciled 
^^m^jx^a^ml  ii>  S6oUf«4  0^  ieliyxi 

^  JljBM^glym  must  be  graAte4»  b4t,thp,cfMe  must 
|i>Wjjlo.  wiUs^  J.,  to  a«oe)rM^.whe^ei;  thf|re,waB,  in 
^  %  oailnw^  of  indemnity,  and  w^etibez,  conse- 
VlWaatlivl-party  notice  sbonUl  ispu^  f^^>U* 

^J^^ivn  granted. 

Wflflf|r«i^ihe  defendant,  a  X  CoU. 


^^'^^^o^rnr^Tt 


I 


Q.  B.  Dif .  (Lord  Ooleridga, ) 
C.J.,  and  Mathew,  J.)      3 

Walksb  v.  Hobbs. 


Jaly  2,  1889. 


(«0 


Landlord  and  tenant — Housing  of  the  Working  Classes 
Aot,  1885  (48  ^  49  Viet.  o.  72),  s,  n-^Eeme  unfit  J^i 
habite^ion^^Breaeh  of  implied  condition'^DanageB, 

A  tenant  residing  in  premises  vshich  came  under  the 
Housing  of  the  Working  Classes  Act,  1885,  was  ir^ured 
by  the  fall  of  a  ceiling. 

Eeld,  that  lie  teas  entitled  to  me  the  landlord  for 
damages  for  breach  of  the  implied  condition  that  the 
premises  were  reasonably  fit  for  habitation  as  provided 
/or  b'j  section  12  of  the  Act  (48  &  49  Vict.  c.  72). 

Appeal  from  the  oounty  court  of  Lambeth. 

The  plaintiffs  were  tenants  of  the  defendant  in  a 
block  of  buildings  provided  for  the  working  olaaaea  in 
Bermondsey.  At  the  time  of  the  letting  acme  plaster 
had  fallen  from  the  ceiling  in  the  plaintiffs'  room,  and' 
the  ceiling  had  bettl  repaired  by  the  landlord.  Shortly 
afterwards  a  second  fall  of  plaster  took  place,  and  finally, 
a  third  fall  took  place,  which  injured  the  female  plaiii- 
titt.  '     ' 

The  plaintifb  sued  the  landlord  upon  three  groundfr— 
^1)  for  bireach  of  warranty  that  the  ceiling  was  sound  ; 
(2)  for  wrongfully  leaving  the  ceiling  in  an  unsafe  con- 
dition ;  and  (3)  under  section  12  of  the  Housing  of  the 
Working  Classes  Act,  1885,  for  breach  of  the  implied 
condition  that  the  premises  were  reasonably  fit  fbr 
human  habitatioii. 

The  county  court  judge  nonsuited  the  plaintiffs  upon 
the  first  two  grounds,  hut  upon  the  third  left  the  quaa- 
tton  to  the  jury,  who  fdund  a  rerdict  for  the  plaintiffs^ 
with  A50  damages. 

The  defendant  i^ipealsd. 

A.  Clavell  Salter,  for  the  appellant.-— The  only  ques- 
tion  is  whether  the  defendant  is  liable  under  section 
12  of  48  &  49  Viot.  c.  72.  The  words  are,  "  In  any 
contract  for  letting  for  habitation  by  persons  of  the 
working  classes  a  house  or  part  of  a  house,  there  shall 
be  implied  a  condition  that  t^e  house  ia,  at  the  com- 
mencement of  the  holding,  in  all  respects  reasonably  fit 
for  human  habitation.*'  That  simply  makes  the  tenant's 
promise  to  pay  rent  conditional  upon  the  premiaee  being 
habitable ;  it  creates  no  new  promise  on  the  part  of  the 
landlord.  At  conunon  law  there  is  no  implied  covenant 
on  the  part  of  the  landlord  that  the  premises  are  reason- 
aUy  fit  for  human  habitation  or  occnpatioh:  Martr. 
Windsor,  12  M.  A  W.  <1,  and  the  landlord  is  not  liable 
to  his  tenant  for  any  injury  arising  from  the  condition 
ol  the  premises.  To  imply  a  new  du^  on  the  part  of  th|) 
landlord  is  to  alter  the  law  in  a  way  which  w^s  nev^r 
intended*  Further,  the  Act  is  pure]y  a  sanita^Aot, 
and  does  not  refer  to  matters  of  generiJ  repair.  This  ia 
shewil  by  section  5,  which  speaks  of  **  pieiDuees  in  « 
condition  or  state  dangerous  to  heajitb,  so  as  to  be, unfit, 
for  hunuu)  habttati9n." 

Zambertf  for  the  plaintifb,  was  not  called  on. 

Lord  CoLEBiDGB,  C.J. — ^The  learned  county  court 
judge  was  perfectly  right  in  his  conatmcUon  of  this  Act. 
The  facts  of  thii  case  are,  shortly,  that  the  plaintiffs 
w^nt  into  these  rooms  aa  tenants.  The  ce&ings  were  in' 
a  ruinous  and  dangerous  condition,  and  fell  down  and 
seriou$ly  Injured  the  female  plaintiff.  It  is  admitted 
Chat  'th^  osilifags  irere  in  a  dangerous  condition,  and 
therefore  thalt  the  rooms  •were  not,  speaking  in  a  broad 
sense,  fit  for  humaii  habitation. 

iSbe  quesdon  i»,'  whedier  this  action  will  lie — that  is, 
whether  t^e  landlord  i*^  liable  to  an  action  for  damages 

(a'.)^B^'Jrted'  bfOattt'  OkxfUAXf,  Esq.,  Barriflicr««t*LRlli 
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nader  seofeion  12  of  the  Hooaing  of  the  WorUag  Gluaee 
Aot,  1885  (48  k  49  Viot.  o.  72).  That  eeotion  prorides 
that,  <<  in  any  oontraot  made  after  the  paesing  of  the  Act 
for  letting  for  habitation  by  persons  of  the  working 
(dasses  a  honse  or  part  of  a  hoase,  there  shall  be  implied 
a  condition  that  the  house  is  in  aU  respects  reasonably 
fit  for  haman  habitation."  It  is  admitted  that  this  part 
of  a  honse  was  not  reasonably  fit  for  habitation,  and 
that  the  condition  was  not  f  nifilled.  It  is  contended  by 
the  defendant  that  the  word  "  condition  **  in  this  Act 
is  to  be  constmed  according  to  the  strict  common  law 
meaning  of  the  term,  and  that  it  only  means  that  the 
tenant  may,  at  his  option,  repudiate  the  contract  of 
tenancy  if  the  condition  is  not  fulfilled;  but  that  it  does 
not  imply  any  promise  by  the  landlord  to  the  tenant. 
The  term  **  condition  "  might  have  that  limited  meaning 
in  some  Acts,  but  it  would  be  utterly  irrational  so  to 
construe  it  in  this  Act.  The  object  of  the  Act  was  to 
piOTide  the  working  classes  with  reasonably  fit  and 
proper  dwellings,  and  therefore  to  bind  the  landlords  to 
proTide  such  dwellings.  It  would  not  afford  much  pro- 
tection to  the  tenant  if  his  only  remedy  was  to  gi? e  ap 
his  tenancy  and  turn  out  after  he  had  been  injured  by 
the  improper  condition  of  the  dwelling.  The  reason- 
able interpretation  of  the  Act  is  that  it  imports  a  pro- 
mise by  the  landlord  to  the  tenant  that  the  dwelling  is 
reasonably  fit  for  habitation,  upon  which  promise,  if  it  is 
broken,  the  tenant  can  sue. 

The  judge  was  quite  right  in  leaving  it  to  the  jury  to 
say  whether  the  dwelling  was  reasonably  fit  for  habita- 
tion, and  this  appeal  must  be  dismissed. 

Mathbw,  J.— I  am  of  the  same  opinion.  The  term 
*' condition"  in  this  section  does  not  mean  simply  a 
condition  precedent  affeeting  the  whole  consideration  for 
the  contract  of  tenancy ;  but  even  if  it  did,  it  would,  in 
my  opinion,  upon  the  most  technical  construotioo,  imply 
a  promise  by  the  landlord  to  the  tenant. 

Appeal  dUmiited, 

Solicitor  for  the  plaintifb,  WortfeU. 

Solicitors  for  the  defendant,  Bonner,  Wright,  Thomp" 
eon,  ^  Co* 


Q.  B.  Div.  (Denman  and  1 
Obarles,JJ.)  \ 


June  24, 1889. 


LowDCf  r.  Blaket.  (a.) 

Fractiee-'-ProductionofdoeuvienU  forimpection^PrM' 
Ufei  commMnieatioti. 

L.  bronght  an  action  of  liM  agaimt  B.  in  retpeet  of 
an  advertiiement  in  a  nenfipaper  eontaining  an  aeeount 
of  certain  chancerg  preceedingt  in  which  B.  had  eueeeu^ 
fully  sued  L,  and  othertfor  infHngement  of  hie  rights  in 
a  trade-marh.  In  an  afidavit  hg  B.  mention  nae  made 
of  a  draft  advertitement  prepared  bg  him  and  settled  bg 
counsel  before  the  pubHoation  complained  of^ 

Held^  that  L.  was  not  entUled  to  an  order  for  the  pro- 
duction ef.  the  draft  adoertisement  for  inspection. 

Minet  v.  Morgan,  21  W.  B.  467,  L.  B.  8  Oi.  861, 
followed. 

Appeal  from  an  oiderof  a  master  vefened  1^  Wills, 
J.,  at  chambeia  to  the  court 

In  an  action  biooght  in  the  Ohanoery  DifiaioiL  by  the 
present  defendant  against  the  present  plaintiff  and 
others  to  restrain  an  infringement  of  his  rights  in  car* 
tain  trademarks,  Ohitty,  J.,  granted  an  injonotion, 
which  was  affirmed  by  the  Oonrt  of  AppeaL  The  present 
defendant^  oonsidering  that  the  injunetfam  had  been 
disobeyed,  caused  an  advertieement  of  the  proceedings 

(a.)  Reported  1^  F.  Q.  Bookbb,  Bsq.,  Banlstir^at-Law. 


in  the  chancery  action  and  the  deolaion  therein  to  be 
published  in  a  trade  journal.  The  present  pUintiff  then 
brought  this  action,  in  which  he  complained  of  the 
advertisement  as  being  a  libel. 

A  summons  baring  been  taken  out  to  restrain  the 
continued  publication  of  the  advertisement,  an  affidsTit 
was  made  by  the  defendant,  in  which  he  said  that  he 
had  himself  prepared  a  draft  advertisement  whidh  hsd 
been  settled  by  the  oonnsel  who  appeared  for  him  in  the 
chancery  action,  the  form  in  which  it  was  so  settUd 
being  that  in  which  it  was  pnblished  in  the  journal. 

The  plaintiff  then  took  ont  a  summons  under  ofd.  81, 
r.  18,  asking  that  the  draft  advertisement  might  be  pro- 
duced for  inspection.  The  master  made  an  order  for 
production,  but  Wills,  J.,  on  appeal,  referred  the  mittv 
to  the  court. 

The  defendant  appealed. 

Rosenthal^  for  the  defendant.— The  draft  advertlie- 
ment  is  privileged  from  production,  having  been  origi- 
nally drawn  by  the  defendant  in  reference  to  the  ohaa- 
eery  action,  and  for  the  purpose  of  being  submitted  to 
his  legal  adviser.  The  definition  of  *<  privil^jfed  oommmii* 
cation  "  laid  down  in  Minet  v.  Morgan^  21  W.  B.  467, 
L.  B.  8  Oh.  861.  indndes  documents  prepared  and  need 
ante  litem  eu^toei. 

He  also  cited  JPearte  v.  Pearse^  1  De  G.  ft  Sm.  12,  ind 
Manser  v.  Dix,  8  W.  B.  818, 1  K.  &  J.  461. 

Oraerqftt  tot  the  plaintiff  .—There  is  no  good  objesttoa 
to  this  application  for  discoveiy.  The  ease  of  JFksdsr 
V.  Ze  Marchantf  17  Oh.  D.  675, 29  W.  B.  Dig.  72,  ihofft 
that  professional  privilege  is  of  a  very  limited  ehanster, 
and  is  restrioted  to  the  obtaining  the  asnittanirft  of  Isw- 
yers  as  regards  the  conduct  of  litl^tion  or  the  rigkti  of 
property :  see  judgnmit  of  Jessel,  M.B.  Tlds  draft  dosi 
not  come  within  that  rule,  for  it  was  prepaied,  not  isft. 
the  purpose  of  submitting  to  counsel,  bat  lor  the  put* 
poses  of  publication. 

He  referred  to  oid.  81,  rr.  15—18. 

Dehxah,  J. — ^I  am  of  opinion  that  this  order  oogbt 
not  to  have  been  made.     The  defendant  brought  sa 
action  against  certain  persons,  Induding  the  plabitif^ 
for  infringement  of  his  rights  In  a  trade-mark,  and  loe- 
oeeded  in  obtaining  an  injunction.    He  thought  he  had . 
reason  to  complain  of  the  plalntilf s  oondnot,  and,  after 
the  action  was  concluded,  he  oonenlted  his  counsel  ai  to 
the  extent  of  his  success.    I  assume  that  the  defsndint 
had  it  in  his  mind  that  any  publioation  about  the  Utigi- 
tion  might  be  dangerous  if  it  stated  anything  with  the 
least  incorrectness.    I  assume  also  that  he  had  a  vsUd 
and  honest  complaint  against  the  plaintiff,  becaois  hs 
was  successful.    That   being  the  state  of  thhugs,  ht' 
drafted  an  advertisement  and  sent  it  to  hie  counsel,  is. 
order  that  he  might  see  whether  the  statementa  wem 
accurate.    This  draft  advertisement,  or  something  lihi 
it,  was  subsequently  published.    There  is  no  doubt  tiui 
the  defendant  so  acted  partly  with  a  view  of  preventloff| 
some  sale  by  the  plaintiff  of  goods  witii  the  teade-msife 
in  question.    I  am  not  sure  that  this  was  not  privikgeJ 
as  being  a  communication  with  regard  to  the  rights  4 
property,  within  the  limited  definition  of  privO^  l«i 
down  by  Jesael,  M.B.,  in  Wheder  v«  Zs  Marehani,  but: 
prefer  to  rely  on  the  general  and  broad  words  used  I 
Kindersley,  Y.O.,in  Lawrence  v.  Oimpbell^  7  W.  B.884 
4  Drew.  485,  and  approved  of  in  JfiiMt  v.  Morgan.  1  Uild 
it  was  a  confidential  communication  to  eounsel  for  tl 
purpoee  of  obtaining  his  idvice,  and  tliat  it  was  fM 
leged,  although  it  did  not  relate  to  existing  litigation. 

As  to  the  rules,  I  do  not  think  th^  apply  to  thii  eel 
The  effect  of  a  notice  under  ord.  31,  r.  15,  is  that 
document,  if  not  produced,  cannot  be  given  in  evideni 
at  the  trial.    But  it  is  not  suggeated  that  the  defeodti^ 
could  himself  give  this  draft  in  evidence. 

I  think  the  appeal  must  he  allowed. 


foi.  xxxvin. 
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CbUXrOfAFFBAL. 

In  bb  Fbisst.                                                  Court  of  Appbai;. 

(ifffPT.M,  J, — ^I  am  of  the  same  opinion.    I  think 
that  tiiiB  ease  la  gOTerned  bj  Minet  r,  Morgan, 

StOioitor  for  the  plftintifE,  A.  F.  Green. 
Solicitor  for  the  defendant^  M^meit  Saiama/n^ 


(Sdurt  of  9l99<&l« 


Fnm  Cbaa.  IHt. 


Oct  30 ;  Hot,  12. 


In  re  Fbisby. 

AXUBOK  V,  PSIBBT.    (tf.) 

Mifei  of  Limitaii&M-^Prineipctl  and  ourdy — Joird 
wd  Hmiral  eovonani  to  pay  morigage  doH — (7o-con- 
indor— Payment  of  interut  within  period  of  limita' 
Mm  hy  mortgagor  ^8wrHy*$  liability,  whdher  kept 
aUi»-3  <fe  4   Will.  4,  c.  37,  «.  40—3  <ft  4  YftU  4»  c« 
42,  M.  3,  5 — Mercantile  Law  Amendment  Act,  1856 
(19iftJ0F«.  c.  97). «.  14— 5Mrf  Property  LimUa- 
fkm  Ad,  1874  (37  A  38  Fief.  e.  57),  «.  8. 
2/  tetUon  8  o/  <A«  £eaZ  Property  Limitatidn  Act 
1874,  opp2i«<  at  aU  to  adione  Ifrought  against  one  who, 
wmaMiig  esepreeUy  as  surety,  Juu,  jointly  and  sever' 
oBy  wOil  a  mortgagor^  covenanted  for  payment  of  the 
Wfigaige  debt,  then  payments  made  by  the  principal 
Mtfthtp  alive  the  remedy  against  the  surety. 
MtumofKxy,  J.  (37  W.  B.  603),  affirmed. 
Wkdhtr  setHan  8  does  apply  at  aU  to  actions  brought 
sgaiiut  a  wrety  on  such  a  covenant,  qusore. 
Ptt  Ootton,  liJ. — The  sedion  does  so  apply. 
Vtt  Bowra,  L.J.— /<  does  not  apply. 

Appeal  ftom  Ka7»  J« 

^  a  deed,  dated  Deoember  10, 1872,  Edward  Friaby 

«0feiiaated  to  aoxrender  oopyhold  property  to  Mary 

Abb  SoDteey  to  aecore  £800.    The  deed  contained  the 

UMng  eorenant.  to    pay  the   mortgage- money :— 

^And  they,  the  aaid  Edward   rrisby  and    Matthew 

?iii^(as  anre^  for  the  aaid  Edward  Friaby),  do  and 

ladi  of  them  doth  hereby  for  himaelf  and  themaeWea, 

and  «eh  of  their  heira,  executora,  and  adminiatratora, 

eoTCDaat,  promiae,   and  agree  to  and   with  the  aaid 

Hsif  Aim  Sootnoy,  her  heira,  executora,  and  adminis- 

takn,  hi  manner  following  (that  ia  to  aay),  that  they, 

the  Hid  Edward  Friaby  and  Matthew  Friaby,  their 

ken,  eaeoatora,  or  adminiatratora,  shall  and  will,  on 

tka  10th  day  of  Jane  next,  well  and  truly  pay  or  oauae 

to  ha  paid,  nnto    the  aaid  Mary  Ann    Scotney,  her 

•SBenkna,  adminiatratora,  or  aaaigna,  the  af  oreaaid  aum 

qIIMO  of  lawful  money  af  oreaaid,  with  intereat  thereon 

•t  fta  late  of  £4  5f.  per  cent,  per  annum,  to  be  oom- 

priM  Inxn  the  day  of   the  date  of    theae   preaenta 

vttoQiB&y  deduetion  or  abatement  whataoeTer."    The 

pmin  for  redemption  was  on  payment  by  Edward 

Ai4y  (the  mortgagor),  hia  heira,  executora,  or  ad- 

lUMoia.  He  duly  paid  the  intereat  up  to  Deoember, 

1S80.   There  waa  no  expreaa  ooTenant  to  pay  intereat 

<ttK  the  10th  of  June,  1873,  in  oaae  the  principal  or 

pat  of  itnmained  unpaid.    On  the  2lBt  of  NoTember, 

Ittl,  the  mortgaged  estate  waa  taken  in  execution  by 

^Mvidera  judgment  obtained  by  a  prior  mortgagee. 

iajoaiiaty,  1889,  a  Judgment  waa  obtained  againat  the 

Ml|pigiii  for   the    mortgage-money    due    under    the 

Fttat  flujrtgage,  but  he  had  not  the  meana  of  aatia- 

4^1  it.   In  1888  Matthew  Friaby,  the  aurel^,  died, 

aad  tUi  eUhn  for  principal  and  intereat  waa  made  in 

'^^the  preaent  year  by  the  moxtgagee'a  executrix 

yPMt  Matfligw    Frial^'a    eatate    upon   his    acTeral 

M  ported  by  B.  H.  Pbaxb,  Esq.,  Banrister-at-Law. 


coTenant,  The  executrix  took  out  an  orip^inatiDg 
aummona  (afterwards  adjourned  into  court),  asking  for 
a  declaration  that  she  was  entitled  to  rank  as  a  creditor 
against  Matthew  Frisby's  estate  for  £800  and  interest 
since  December  10, 1880,  and  an  order  foir  the  adminia- 
tration  of  hia  eatate  if  hia  executor  did  not  admit  aasets. 

The  question  waa  whether,  Matthew  Friaby  hsTlng 
paid  nothing  under  hia  oorenant,  his  liability  had  not 
now  ceased  by  virtue  of  section  8  of  the  Real  Property . 
Limitation  Act,  1874,  and  section  14  of  the  Mercantile 
Law  Amendment  Act,  1856.  The  laat-mentbned  sec- 
tion is  aa  followa  :— "  In  reference  to  tiie  proTislons  of 
the  Acts  of  the  twenty-first  year  of  the  reign  of  King 
James  tiie  First,  chapter  aixteen,  aection  three,  and  of 
the  Act  of  the  third  and  fourth  yeara  of  the  reigu  of 
King  William  the  Fourth,  chapter  forty-two,  aection 
three,  and  of  the  Act  of  the  aixteenth  and  aeTenteenth 
years  of  the  reign  of  her  preaent  Majeaty,  chapter  one 
hundred  and  thirteen,  aection  twenty,  when  there  shall 
be  two  or  more  oo-oontractors.  or  co-debtors,  whether 
bound  or  liable  jointly  only  or  jointly  and  ssTorally,  or 
executors  or  administrators  of  any  contractor,  no  such 
co-contractor  or  co-debtor,  executor  or  administrator, 
ahall  loae  the  benefit  of  the  aaid  enactmenta  or  any  of 
them,  ao  aa  to  be  chargeable  in  reapeot  or  by  reaaon 
only  of  payment  of  any  principal,  intereat,  or  other 
money,  by  any  other  or  othera  of  auoh  co-oontractora  or 
co-debtors,  executors  or  administrators." 

Section  8  of  the  Beal  Property  Limitation  Act,  1874, 
is  as  follows :— *'  No  action  or  suit  or  other  proceeding 
shall  be  brought  to  reooTer  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  otherwiae  charged 
upon,  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equi^,  or  any  legacy,  but  within  twelve  yeara  next 
after  a  present  right  to  receive  the  aame  ahall  have 
accrued  to  aome  peraon  capable  of  giving  a  disoharge 
for  or  release  of  the  same,  unless  in  the  meantime  aome 
part  of  the  principal  money,  or  aome  intereat  thereon, 
shall  have  been  paid,  or  aome  acknowledgment  of  the 
right  thereto  ahall  have  been  given  *>  in  writing  aign^d 
by  the  peraon  by  whom  the  aame  ahall  be  payable,  or  his 
agent,  to  the  person  entitled  thereto,  or  his  agent ;  and 
in  such  case  no  such  action  or  suit  or  proceeding  shall 
be  brought,  but  within  twelve  years  after  suoh  payment 
or  acknowledgment,  or  the  last  of  suoh  paymenta  or 
acknowledgmenta,  if  more  than  one,  waa  given."  The 
caae  ia  reported  below,  37  W.  B.  603. 

Eay,  J.,  held  that  aection  8  did  not  operate  to  bar  the 
remedy  of  the  mortgagee  againat  the  aurety,  but  only 
againat  the  mortgagor,  and  that  even  If  he  were  wrong 
in  that,  the  payment  of  intereat  by  the  mortgagor  kept 
alive  the  aurety'a  liability ;  alao  that  section  14  of  the 
Mercantile  Law  Amendment  Act  only  applied  to  the 
enactmenta  expreaaly  mentioned  in  it 

Matthew  Friaby'a  executor  appealed. 

Marten,  Q.O.,  and  H.  Perdval,  for  the  appellant.— 
The  case  comea  within  the  very  worda  of  aection  14  of 
the  Mercantile  Law  Amendment  Act  [Bowbk,  L.J.— 
It  ia  not  the  aame  aum  of  money  that  the  mortgagor  and 
Surety  here  covenanted  to  pay ;  but  only  an  equivalent 
aum.l  It  waa  the  aame  aum— that  ia,  it  was  not  the 
aum  advanced,  but  "  the  aforesaid  sum  of  A800,"  men- 
tioned just  previously  in  the  proviso  for  redemption. 
On  the  construction  of  section  8  of  the  Beal  Property 
Limitation  Act,  the  payment  muat  have  been  made  by 
the  person  himself  who  is  to  be  bound  thereby.  It  would 
be  hard  that  payment  by  another  should  keep  up  the 
liability.  In  In  re  Powers,  LindseU  v.  Phillips,  30  Ob. 
D.  291,  34  W.  B.  Dig.  108,  payment  by  the  mortgagor 
was  held  sufdoient  on  the  peculiar  form  of  the  bond  in 
that  case.  Here  there  is  only  a  simple  covenant  for  pay- 
ment by  two  persons.  The  argument  as  to  there  being 
two  different  debts  would  apply  Juat  aa  well  if  there 
ware  only  one  covenantor,  there  being  the  debt  on  the 
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Oouss  OF  Appeal. 


1h  bb  Fbibbt. 


CouBT  OP  Appeal. 


ooYenanti  and  that  oharged  on  the  land.    Bat  it  is  really 
the  same  debt— it  ooold  not  be  demanded  twice  over. 

They  also  referred  to  Suiton  ▼.  BtUUm,  31  W.  B.  369, 
S2  Oh.  D.  511 ;  FeamMe  ▼.  Flint,  31  W.  B.  318,  22 
Oh.  D.  579 ;  Oackrill  ▼.  Bparhes,  11  W.  B.  428,  1 
H.  &  0.  699;  Ohinnery  ▼.  Evana,  11  H.  L.  Oas.  115, 
12  W.  B.  H.  L.  Dig.  7  ;  and  Dicketaon  t.  Tecuddle,  1 
De  G.  J.  &  S.  52,  11  W.  B.  Oh.  Dig.  55. 

Benshato,  Q»0^  and  Towtuendj  for  the  respondent. — 
BvUon  ▼.  BuUan  merely  decides  that  as  between  mort- 
gagor and  mortgagee  the  remedy  on  oovenant  is  barred 
in  twelfe  years.  That  does  not  afleot  the  present  oase, 
nUoh  is  one  of  surety.  There  was  nothing  on  the  face 
of  the  mortgage  to  show  that  this  was  only  a  third 
mortgage,  as  was  the  case.  The  second  mortgage  was 
for  £4,000  and  interest  to  one  Ferkias,  who  took 
poasession  in  Norember,  1882.  The  tweWe  years  had 
not  expired  when  he  was  put  into  possession.  Section 
42  of  3  ft  4  Will.  4y  o.  27,  proYides  that  where  prior 
mortgagees  are  in  possession  subsequent  incumbrancers 
nay  reoover  arrears  of  interest  accrued  due  during  such 
possession  if  they  bring  their  actions  within  a  year 
of  the  prior  mortgagees  going  out  of  possesaioD.  So 
that,  as  regards  the  biterest,  time  never  has  run  at  all. 
Here,  as  there  was  no  express  covenant  to  pay  interest 
after  the  six  months,  "  damages  in  respect  of  "  arrears  of 
interest  are  payable,  and  the  section  specifies  and 
applies  to  sudi.  [Fbt,  L.J. — But  the  proviso  at  the 
end  of  the  section  does  not.]  The  damages  are  com- 
mensurate with  the  rate  of  interest.  The  debts  are 
not  the  same  debts  where  one  covenanting  party 
covenants  on  behalf  of  the  other.  The  debt  of  the 
principal  is  for  a  sum  secured  on  the  land;  but  the 
debt  A  the  surety  is  only  in  the  event  of  default  by 
the  principal.  "  In  fact,  the  one  debt  is  not  a  part  of 
the  other— they  are  different  debts  "  :  In  re  PowerB, 
aO  Oh.  D.,  at  p.  295.  As  to  damages  in  respect  of 
interest,  Chodohap  v.  BoberU,  28  W.  B.  870,  14  Ob.  D. 
49,  is  in  point.  There,  as  here,  there  was  no  covenant 
for  payment  of  interest  after  the  day  named  for  re- 
payment of  the  prindpaL  Here  one  of  the  covenantors 
is  described  on  the  face  of  the  document  as  a  surety. 
A  surety  only  Joins  to  indemnify.  Our  claim  is  that  he 
shall  indemnify  us,  the  principal  debtor  having  made 
default.  Even  if  section  8  would  otherwise  apply  to 
the  case  of  a  surety,  it  is  quaUfled  by  the  latter  part  of 
the  section  relating  to  the  person  by  whom  the  payment 
must  be  made— i.d.,  "  the  person  by  whom  ttie  same 
shall  be  payable."  The  Mercantile  Law  Amendment 
Act  does  not  help  the  appellant  at  all,  as  section  14 
does  not  apply  to  the  Beal  Property  Limitation  Act  of 
1883,  nor  to  that  of  1874.  Here  the  mortgagor  has 
paid,  so  that  the  liability  of  the  surety  never  arose. 

lfar<e»,0.(7.,  in  reply.  [Ootton,  L.  J.— Does  the  Act  of 
1874  apply  except  where  the  action  is  brought  against  the 
person  liable  on  the  mortgage;  and  if  it  does, does  not  pay- 
ment by  the  mortgagor  take  the  oase  out  of  the  statute  P] 
— ^There  are  many  oases  where  the  surety  is  discharged 
without  the  principal  being  discharged.  This  case  can* 
not  be  distingoished  from  SuUon  v.  BuUon.  The  surety 
ought  not  to  be  in  a  worse  position  than  the  principal 
debtor;  The  words  "  by  whom  the  same  shall  be  pay- 
aUe,**  in  section  8,  include  the  surety.  That  payment 
mnst  have  been  made  by  some  person  against  whom  the 
action  is  brought.  [Oonox,  LbJ. — ^Was  not  the  chief 
object  of  the  Act  to  prevent  a  personal  liability  remain- 
ing when  there  was  no  charge  left  on  the  land  ?] 

Our.  adv.  tuU. 

Nov.  12.*M)oTT02f,  L.J.^-This  is  an  appeal  from  a 
dedaion  of  Kay,  J.,  deciding  that  section  8  of  the  Beal 
Propertj  limitation  Act,  1874,  has  no  operation  in 
barring  the  remedy  of  a  mort^sgee  against  a  surety 
who,  wH&i  the  mortgagor,  has  entered  into  a  joint  and 


several  covenant  to  pay  the  mortgage  debt  and  interest, 
and  that,  even  if  it  had  such  operation,  payment;  of  in* 
terest  by  the  mortgagor  would  keep  alive  the  mort- 
gagee's remedy  against  the  surety.     This  court  hu 
already  decided  in  the  case  of  Button  t.  Sutton  that  eec- 
tion  8  applies  not  only  to  actions  brought  to  enforce  a 
mortgage  against  the  land  subject  to  it,  but  also  to  per- 
sonal actions  on  covenants  contained  in  a  mortgage  of 
land.    It  has  been  argued  that  the  section  only  applies 
to  an  action  brought  against  the  person  who  has  givea 
the  eeourity,  but  I  fail  to  find  any  such  limitation  ex- 
pressed or  implied  in  the  words  of  the  Act,  and  that 
being  so,  the  court  has  now  no  right  to  put  enoh  a  con- 
struction upon  it.     It  is  true  that  at  a  time  when  there 
were  two  Acts  in  foroe,  one  of  which  related  to  actioni 
for  the  recovery  of  land,  and  the  other  to*  personal 
actions,  a  decision  was  given  {Hunter  v,  Nockoldst  1  &Iac. 
&  G.  640)  which  was  not  in  accordance  with  what  this 
court  has  decided  upon  the  present  Act.    Bat  ia  my 
opinion  it  would  not  be  reasonable  to  hold  that  that  Act 
only  applies  to  the  person  who  has  given  the  mortgage 
when  another  person  has  made  himself  liable  for  the 
debt.    Then  it  was  contended  on  the  other  side  that  tlie 
remedy  is  not  kept  alive  against  the  surety  when  a  pay- 
ment has  been  made  by  the  principal  debtor  within  the 
period  of  limitation.     But  in  my  opinion  the  remedy  is  . 
kept  alive  by  such  a  payment,  because  the  section  says  | 
nothing  as  to  the  person  by  whom  the  payment  is  to  be  | 
made.    If  the  surety  is  to  get  the  benefit  of  the  section  j 
where  no  payment  has  been  made,  I  think  it  is  only 
reasonable  to  suppose  that  he  was  intended  to  bear  the 
burden  of  the  exception  where  payment  has  been  made 
within  the  period  of  limitation.    In  my  opinion  it  would 
be  unreasonable  to  hold  that  the  action  is  covered  by  the 
section,  and  yet  that  the  dause  relating  to  payment  ia 
the  meanwhile  does  not  apply  when  the  action  ia  brought, 
not  against  the  mortgagor,  who  has  paid,  bat  against 
the  surety,  who  has  not.     It  has  been  already  held  that 
the  14th  section  of  the  Mercantile  Law  Amendment  Act, 
which  section  expressly  refers  to  special  Acts,  of  which 
the  Beal  Property  Limitation  Act  of  1874  ia  not  one, 
does  not  apply  to  that  Act.    There  seem  to  be  no  cases 
which  exacUy  cover  the  point  in  dispute,  but  the  case  of 
Ohinnery  v.  Evane,  though  it  is  not  exactly  in  poiatt 
tends  in  some  degree  to  confirm  the  view  which  I  have 
expressed.    I  think,  therefore,  that  this  appeal  must  be 
dismissed. 

BowBN,  Ljr.^I  am  of  the  same  opinion,  tboagh  I 
have  coma  to  it  on  somewhat  dilEerent  grounds.  I 
should  myself  have  concurred  with  Kay,  J.,  not  only 
in  the  result  at  which  he  arrived,  but  aleo  in  the  reasons 
which  he  assigned  for  arriving  at  it.  In  my  opinion, 
section  8  was  only  intended  to  apply  to  actions  brought 
against  the  mortgagor,  but  if  I  am  wrong  in  that,  and 
the  section  does  apply  to  actions  against  a  surety,  then 
I  am  of  opinion  that  payments  made  by  the  principal 
debtor  have  the  effect  of  keeping  alive  the  remedy 
against  the  surety. 

F&T,  L.J. — Whether  section  8  does  or  does  not  spplyi 
I  must  express  my  concurrence  in  the  condasiou 
arrived  at  \xj  my  learned  brethren.  If  the  section  does 
not  apply,  cadU  quastio.  If  it  does  apply,  the  ques- 
tion we  have  to  consider  is  under  what  circumstanosi 
and  by  what  person  must  payment  be  made  in  order  to 
prevent  the  right  of  action  from  being  barred.  The 
words  are,  "  unless  in  the  meantime  some  part  of  the 
prinoipal  money,  or  some  interest  thereon,  shall  have 
been  paid."  In  my  opinion,  a  payment  satisfying  thou 
words  is  made  whenever  there  is  a  render  of  money  to  i 
person  entitled  to  receive  it  by  any  person  liable  to  pay 
it  I  quite  agree  that  a  voluntary  payment  by  > 
stranger  who  is  under  no  liability  to  pay,  will  not  be 
suflQcient  to  satisfy  the  terms  of  the  section.  But,  on  the 
other  hand,  if  the  words  are  to  be  confined  to  payment! 


▼•LXXXVm.     iN<»T.t8.i88B.j    THE    WEEKLY  REPORTER. 


67 


GovBT  OP  Affbal* 


In  bb  Gombinbd  Weiohino  and  Adybbtisimo  Machinb  Go. 


OOUBT  OF  ApPEAIi. 


made  by  the  penon  aought  to  be  ohaxged,  I  think  it 
would  lead  to  great  injaatioe;  beoaose,  to  take  the 
oommon  case,  where  there  is  a  sarety,  as  here,  for  the 
mortgagor^  if  payments  of  interest,  as  is  usually  the 
case,  are  made  punotually  by  the  mortgagor  himself,  it 
would,  in  my  opinion,  be  contrary  both  to  good  sense 
and  to  the  ordinary  understanding  as  to  the  nature  and 
eileot  of  these  arrangements,  if  it  were  held  that  the 
remedy  against  the  surety  was  not  kept  alive  by  those 
payments,  but  that  in  order  to  keep  it  alive,  part  of  the 
payments  must  be  made  by  the  surety,  though  the 
mortgagor  is  able  and  willing  to  pay  the  whole. 

Appeal  dUmiand. 

SoliBftorB,  Clarke^  Bawlins,  ^  Oo,^  for  PwHval 
S  Son,  Peterborough ;  BeaumorU,  Son,  A  Bigden,  for 
Maurice  Brown,  Peterborough. 


Pfom  Oban.  Di?. 


Oct.  28. 


Jl  rO  OOXBINKD   WsiOHIffa   AVD   Aj)T£BIISOra 

Machine  Co.  (a.) 

Company -^Winding  up  —  OamUTiee  —  "  Creditor  "— 

Companiee  Ad,  1862  (25  4h  26  Vid.  c.  89),  s.  82,  suh- 

fftiion  (2>— A  a  a,  1883,  ord.  45,  r.  2. 

A  penon  who  ha$  obtained  a  gamiehee  order  againet 

a  oompany  as  gamiehee,  is  not  iJierehy  eonstituted  a 

eredUor  of  the  company,  and,  therefore,  cannot  present  a 

peUtion,  a$  a  creditor,  to  wind  up  the  company. 

Appeal  from  a  decision  of  North,  J. 
Tbia  was  a  petition  to  wind  up  the  abofe-mentioned 
eompaay.  t£s  petitioner  had  recovered  Judgment  for 
£57  against  one  Wright,  to  whom  the  company  were 
indebted  in  the  sum  of  £38.  The  petitioner  subse- 
q[aantly  obtained  a  garnishee  order  absolute  directing 
the  company  to  pay  to  him  £88,  and  in  default  that 
ezeontion  should  issue  against  the  company  for  the 
saiM.  The  petitioner  issued  execution  against  the 
company,  and  the  sheriff  made  a  return  of  nuUa  bona. 
Ha  thereupon  presented  this  present  petition  to  wind  up 
ft»  company. 

The  petition  was  heard  by  North,  J.,  on  the  let  of 
Joae,  when  hia  lordship  held  that  the  petitioner  was  not 
sft  assignee  of  the  debt,  and  was  not  a  creditor  of  the 
oonpaDy  within  the  meaning  of  the  Oompanies  Act, 
1862.    The  petitioner  appealed  from  that  decision. 

Eee,  for  the  appellant. — ^Xhe  petitioner  is  entitled  to 
piesent  a  petition  under  section  80,  sub-section  (2),  of 
the  Obmpaniea  Act,  1862.  The  fact  that  the  petitioner 
oblsined  the  garnishee  order  showed  that  he  is  en- 
tilled  to  be  placed  in  the  position  of  creditor  of  the  com- 
pany. The  efEaot  of  gamiahee  proceedings  was  not  to  con- 
fer a  new  r^ht,  but  to  dedare  a  pre-ezisting  right.  But 
even  if  the  petitioner  were  not  entitied  under  sub-section 
(2)  of  section  80  the  evidence  is  sufOoient  to  show  that 
the  company  la  insolvent.  [Oottok,  L.J.— Then  are  you 
a  enditor  within  section  82  of  the  Act  P] 

He  cited  Ex  parte  Chinery,  32  W.  B.  469,  12 
Q.  B.  D.  342 ;  Ohatterton  v.  Watney,  29  W.  B.  373, 573, 
IS  Oh.  D.  378,  17  Gh.  B.  259 ;  Ex  parte  Moore,  33 
W.  B.  438,  14  Q.  B.  D.  627 ;  Ex  parte  Blanchette,  34 
W.  B.  538, 17  Q.  B.  D.  308. 

Firminger,  for  the  company,  cited  In  re  Connan,  20 
d  B.  D.  690,  36  W.  B.  Dig.  16. 

Oeo.  WMte,  for  shareholders,  cited  Butler  v.  Wear- 
ins,  n  Q.  B.  D.  182,  34  W.  B.  Dig.  17;  Wood 
V.  2>ttim,  14  W.  B.  84,  L.  B.  1  Q.  B.  77,  15  W.  B.  180, 

(a.)  Beported  by  L.  S.  Bbutowb,  Esq..  Barristei-at-Law. 


L.  B.  2  Q.  B.  23 ;  Ex  parte  Baylis,  L.  B,  2  Bq.  521,  14 
W.  B.  Oh.  Dig.  62. 

GoT^OK,  L.J. — From  the  way  in  which  this  case  was 
opened  to  us,  we  thought  it  turned  oc  the  question 
whether  the  petitioner  had  a  case  under  section  80, 
sub-section  2,  of  the  Oompanies  Act,  1862.  That,  how- 
ever, is  not  the  point  we  have  really  to  consider.  The 
queatton  is  not  only  whether  the  petitioner  has  made  out 
a  case  for  winding  up  the  company,  which  I  very  much 
doubt,  but  whether  he  is  a  person  entitled  to  present  a 
petition.  The  latter  point  turns  upon  the  construction 
of  section  82.  The  appellant  says :  *'  I  am  entitled 
to  present  a  petition ;  I  am  not  a  contributory,  but 
I  am  a  creditor.*'  Is  he  a  creditor?  He  is  no 
creditor  of  the  company  except  in  so  far  as  the 
garnishee  order  which  he  obtained,  made  him  so.  Mr. 
Wright  owed  him  money  for  which  he  obtained  a 
judgment.  Having  done  that,  he  attached  a  debt 
due  from  the  company  to  Wright,  and  the  order 
has  been  made  absolute.  What  does  a  garnishee  order 
do  ?  It  is  not  an  assignment  of  the  debt  due  by  the 
garnishee  to  the  debtor  of  the  garnishor,  it  merely  gives 
the  garnishor  a  lien  upon  that  debt.  That  was  laid 
down" by  Sir  Qeorge  Jessel,  M.B.,  conflrming  the  view 
taken  by  myself  in  the  case  of  Chatterton  v.  Watney,  17 
Oh.  D.  262,  where  he  says,  "I  quite  agree  with  the 
view  of  Gotten,  L.J.,  that  a  garnishee  order  does  not 
operate  as  a  transfer  of  the  debt."  Transfer  does  not 
necessarily  mean  absolute  transfer,  but  a  transfer  of  the 
debt  by  way  of  assignment,  security,  or  otherwise.  In 
this  case,  even  if  there  were  a  transfer  or  assignment  of 
the  debt  so  as  to  constitute  the  petitioner  an  assignee 
either  in  law  or  equity  of  this  debt  so  that  he  oould 
daim  to  be  a  creditor  under  section  82,  and  entitled  to 
present  a  petition,  we  should  still  have  to  consider  the 
question  whether  he  had  made  out  a  case  for  winding  up 
this  company.  But  on  the  ground  that  he  is  not  en« 
titied  to  present  the  petition,  I  think  it  unnecessary  to 
go  into  the  case  on  the  merits.  I  am  of  opinion  that 
this  gentleman  is  not  in  any  way  a  creditor  of  the  com- 
pany, and  not  in  any  way  one  of  the  persons  entitied  to 
present  a  petition. 

I  ought  to  refer  to  the  question  whether  this  is  an 
equitable  assignment  of  the  debt.  Of  course  if  there 
had  been  an  order  by  the  person  to  whom  the  debt  was 
owing  to  pay  to  the  petitioner  that  would  have  been  a 
good  equitable  assignment.  But  in  n\j  opinion  a  mere 
order  in  the  nature  of  a  garnishee  order  made  by  a  com- 
petent authority  attaching  the  fund,  and  enabling  the 
person  who  has  obtained  the  order  to  give  a  good  dis- 
charge for  it,  is  not  an  equitable  assignment.  The 
petitioner,  therefore,  cannot  under  the  doctrine  of  equit- 
able assignment  daim  to  be  a  creditor  in  tiiis  case. 

BowEN,  KJ. — ^I  am  of  the  same  opinion.  The  real 
point  is  whether  the  appellant  is  a  cr^itor  within  sec- 
tion 82  of  the  Oompanies  Act,  1862.  I  think,  in  all 
probability,  having  regard  to  the  language  of  the  pre- 
ceding section,  that  a  creditor  under  section  82  includes 
a  creditor  in  equity  as  well  as  in  law.  It  is  not 
necessary  to  decide  it;  I  believe  the  point  has  been 
expressly  left  undedded  in  a  previous  case,  and  I  desire 
to  keep  it  open,  but  I  should  think  it  would  indude  a 
creditor  in  equity.  In  any  case  I  cannot  see  that  this 
statutory  position  (which  was  created  originally  by  the 
Oommon  Law  Procedure  Act,  1854,  and  has  been  perpetu- 
ated by  the  rules  under  the  Judicature  Act)— namely,  the 
relation  which  exists  between  a  judgment  creditor  and 
the  garnishee— is  a  position  which  involves  the  relation 
of  debtor  and  creditor.  There  cannot  be  said  to  be  any 
equitable  debt  There  is  no  assignment  in  equi^,  and 
I  cannot  see  that  there  is  any  legal  debt.  There  is  an 
order  of  a  court  of  oommon  law  that  the  original  debt 
shall  be  paid  by  the  garnishee  to  the  Judgment  creditor, 
or  as  an  alternative  that  execution  may  israe;  but  I 
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think  that  the  relation  whioh  ia  created  by  that  seotiont 
and  the  orders  made  under  it»  does  not  oreate  a  debt  at 
all;  it  creates  an  attachment  of  the  debt»  or  of  a 
portion  of  the  debt,  and  in  case  of  non-payment  confers 
the  light  of  issuing  ezecntion,  and  nothing  more.  One 
mast  remember  that  these  winding-up  sections  cannot 
be  extended  lightly  or  loosely,  because  they  relate  to 
prooedura  in  the  nature  of  execution  against  the  com- 
pany»  and  InTolve  considerable  results  against  property. 

Fbt,  L.J.— I  am  of  the  same  opinion.  The  Snd 
rule  of  order  45  of  the  Bules  of  Ck>nrt  proYides  that  the 
serYioe  of  the  garnishee  order  on  the  garnishee  **  shall 
bind  such  debts  in  his  hands."  Ihe  question,  I  take  it, 
ia  what  is  the  meaning  of  the  words  "  bind  such  debts 
in  his  hands" P  Now  it  has  been  argued  that  it 
amounts  to  a  transfer  of  the  debt.  It  is  remaikable  if 
that  wen  the  meaning  of  the  words  that  those  words  were 
not  used,  and  that  the  order  does  not  say  '*  transfer  " 
the  debt.  Bot,  further  than  that,  the  whole  scheme  of 
the  order  is  inconsistent  with  its  being  a  transf  er,  Mod  in 
fact  the  question  has  been  settled  by  the  court  It  is 
plain,  to  my  mind,  that  there  is  no  transfer  of  the  debt. 
It  is  equally  plain,  to  my  mind,  that  the  garnishee  order 
does  not  make  the  garnishor  a  creditor  of  the  garnishee. 
What  the  order  does  is  this:  it  gives  the  garnishor 
certain  statutory  rights.  It  enables  the  garnishor  to 
•ay  to  the  garnishee,  **  Ton  shall  not  pay  the  money 
which  you  owe  to  your  creditor.  I  can  gi? e  a  valid 
receipt  for  it."  It  enables  him,  in  the  event  of  the 
money  not  being  paid,  to  obtain  execution.  He  has  all 
these  rlghtSi  but  there  is  no  transfer  of  the  debt,  and  he 
is  not  created  a  creditor.  The  appeal  must  be  dismiased, 
withooats. 

TTA^— ^^11  your  lordahipa  give  the  shareholders  any 
oosts  P  We  weie  not  served,  but  we  appeared  in  the 
court  below. 

O0TCQN9  L. J.— No,  wo  cannot  give  you  any  coats. 

Appeal  diimUted. 

Solidtors,  Norriif  AUeni,  A  Chapman;  Perkins  A 
Bawyer* 


From  Q.  B.  Div.  Nov.  6. 

EOLIBT  V.   HODGfiOir. 

Baibsok  {Ghxmieheey  (0.) 

Hmband  and  wife-^Married  vfomanr-Judgmeni  dM^ 
OamUhee  order— Separate  property^-Entry  of  fudg^ 
mmii^BaaUon  hack-^IL  &  0.,  1883,  ord.  41,  r.  3; 
ord,  45,  r.  1— itfarried  Women*e  Properki  Ad,  1882 
(45  dbMVUsLc.  76), «.  1. 

The  plainHfft  i^  1887,  recovered  judgrmeni  againet  the 
drfendani^  a  married  ufoman,  in  the  form  laid  doum  in 
Scott  V.  Morley,  36  fV.  B.  67,  20  Q.  B.  D.  120.  On 
July  23f  ci,  1889,  fAe  defendant  obtained  a  wrdidfor  £150 
OQointt  a  third  pereon  for  ma9kioue  proeecuHon^  and  the 
fudge  at  the  trial  gave  fudgmmU,  hut  Judgmmt  wae  not 
entered  tfU  October.  On  July  Slit,  1889,  the  plainUf, 
whoee  Judgment  remained  umati^fled,  obtained  an  order 
aUaehing  the  £150  to  answer  hisfudgnnent 

HM^  ajglmUng  the  judgment  of  the  Queen's  Bench 
Diviaion,  that  the  order  wae  rightly  made,  as  the  plain* 
tiff  had  obtained  a  **  judgment**  againet  the  defendant 
uHthin  the  meaning  of  ord,  45,  r.  1,  and  the  £150  was  a 
^  debt  owing  "  to  the  d^endant  within  that  order. 

SM  also,  thai,  by  ord.  41,  r.  3,  the  Judgment,  when 
entered,  related  back  to  the  day  on  which  it  was  pro- 
nounced,  and  that,  therefore,  there  was  a  deU  at  the 
date  of  the  garnishee  proceedings. 


(a.)  Reported  by  W.  F.  Babbt,  Bsq.,  Barriater-at-Law, 


Appeal  from  the  Queen'a  Bench  Division. 

In  1887  the  plaintiil  recovered  Judgment  for  a  vwn 
of  money  against  the  defendant,  a  married  woman,  ia 
default  of  appearance,  the  Judgment  being  in  tiie  form 
laid  down  in  Bcott  v.  Morley,  36  W.  R.  67,  20  a  B.  D. 
120.* 

On  July  23rd,  1889,  the  defendant  obtained  a  verdiet 
for  £150  against  Bateson,  the  garnishee,  for  malidoae 
protecution,  and  the  Judge  at  the  trial  gave  Jadgoieat 
for  this  amount.  Judgment,  however,  was  not  entend 
until  October,  1889. 

On  July  31st,  1889,  upon  the  applioation  of  tiie 
plaintiff,  whose  Judgment  remained  unsatisfied,  the 
master  made  an  order  attaching  the  £150  to  aniwer  bii 
judgment.  Upon  appeal  the  Judge  referred  the  matter 
to  tibe  court. 

The  court  (Hathew  and  Cave,  JJ.)  afftrmed  the 
order. 

The  defendant  appealed. 

Orumpf  Q.O.,  and  OyrU  Dodd,  for  the  defendant- 
The  Judgment  against  the  defendant  was  not  a  persooal 
Judgment ;  it  was  only  a  judgment  agaiast  her  sepaiate 
estate,  and  therefore  did  not  constitute  a*'Jadgmeat" 
and  the  plaintiff  was  not  made  a  judgment  creditor 
within  ord.  45,  r.  1.  It  created  only  a  "  proprietiij 
liabiUty  " :  per  Bowen,  LJ.,  in  BcoU  v.  MorUy.  [They 
referred  to  Chapman  v.  Biggs,  11  Q.  B.  D.  27,  31 W.  B. 
Dig.  S\  In  re  Gardiner,  36  W.  B.  142,  20  Q.  B.  D. 
249.]  Secondly,  the  £150  cannot  be  attached.  Seotlon 
1,  sub-section  2,  of  the  Married  Women's  Property 
Act,  1882,  makes  this  sum  her  separate  property.  It 
doea  not  make  it  a  '*  debt "  due  to  her.  It  is  not  theze- 
fore  attachable  within  ord.  45,  r.  1,  aa  that  order  only 
refera  to  **  debta  owing  or  aocming."  Thirdly,  then 
was  no  "  debt "  due  to  the  defendant  in  reepeot  of  the 
£150  until  judgment  was  signed.  Therefore  there  wu 
no  debt  at  the  time  when  the  garnishee  order  was  made. 
[LoPBS,  LJ.,  referred  to  ord.  41,  r.  3.]  That  appUei 
to  aotiona  tried  without  juries ;  rule  4  applies  to  oases  tii  e 
with  juries.  [They  also  contended  that,  as  they  ooul 
prove  that  the  defendant  had  no  separate  property  at 
the  date  of  the  contract  in  respect  of  whioh  the  plaintiiE 
obtained  Judgment  against  her,  the  decision  in  FaUiMt 
V.  Gumey,  35  W.  B.  761,  19  Q.  B.  D.  519,  appUed, 
and  the  defendant  was  not  liable  on  the  Judgment.  The 
Oounr,  however,  said  that  the  Judgment  was  oonda« 
dve,  and  could  not  be  reopened,  the  defendant  having 
allowed  judgment  to  go  by  default.] 

T.  Waies  Chitty,  for  the  plaintiff,  was  not  called 
upon. 

Lord  EsHBB,  H.B.-«The  first  objection  taken  in  this 
case  is  that  the  plaintiff  has  not  obtained  such  a  jndg" 
ment  against  the  defendant,  a  married  woman,  as  conies 
within  ord.  45,  r.  1,  so  as  to  entitle  him  to  obtain  a 
garnishee  order.  The  ground  of  this  contention  is  that 
the  Judgment  is  not  a  personal  judgment  against  the 
married  woman,  but  merely  a  judgment  against  her 
separate  estate.  The  judgment  was  in  the  form  laid 
down  in  Scott  v.  Morley^  It  was  a  judgment  obtained 
by  default,  and  it  followed  the  writ,  whioh  was  framed 
so  as  to  obtain  a  Judgment  in  the  form  laid  down  in 

*  The  form  in  Scott  v.  Morley  is  as  follows :—"  It  is 
adjudged  that  the  plaintiff  do  recover  £  and  costs 
(to  be  taxed)  against  the  defendant  (the  married 
woman)|  such  sum  and  costs  to  be  payable  out  of  her 
separate  property,  as  hereinafter  mentioned,  and  not 
otherwise.  And  it  is  ordered  that  execution  hereon  be 
limited  to  the  separate  property  of  the  defendant  (the 
married  woman)  not  subject  to  any  restriction  against 
anticipation,  unleas,  by  reason  of  section  19  of  tha 
Harried  Women's  Property  Act,  1882,  the  property 
shall  be  liable  to  exegotloQ  notwithstanding  auoh 
restriction." 
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tiiat  ciM.  Bj  the  Jadgment  the  plaintiil  was  to  zeooTer 
a  oeztdn  gam  and  costs  to  be  taxed,  sueh  sam  and  oosts 
to  be  payable  oat  of  her  separate  property  and  not 
otherwise,  and  execution  to  be  limited  to  her  separate 
property  not  subject  to  any  restriction  against  antioipa- 
(ioo.  The  married  woman  is  only  liable  on  certain 
eonditions,  all  those  conditions  being  stated  in  the  writ. 
Alknring  Judgment  to  go  by  default  was  an  admission 
tbat  all  those  conditions  existed.  That  being  so,  the 
jodgmeot  was  against  her,  though  execution  could  only 
iaott  agunst  her  separate  property.  Such  a  judgment 
oomcB  vitiijn  ord.  45,  r.  1.  The  Judgment  was  for  the 
pajBsat  of  money,  and  tlie  Judgment  debtor  was  liable 
muler  the  Judgment,  though  the  money  could  only  be 
realiMd  in  a  particular  way.  All  conditions  existed 
wJdeh  entitled  the  plaintiff  to  an  attachment  order,  the 
asiiied  ipoman  being  "  a  debtor  liable  under  the  Judg- 
flient"  A  phrase  of  Bowen,  L.  J.,  in  ScoU  ▼.  MorUy 
mt  relied  upon — Yia.,  that  section  1,  eub-section  2,  of 
tiie  MsRied  Women's  Property  Act,  1882,  only  subjected 
His  msiried  woman  to  a  "proprietary  liability."  That 
was  only  a  short  way  of  saying  that  the  Judgment 
Boat  be  realised  out  of  her  property,  and  that  she  could 
not  be  made  liable  to  any  personal  consequences,  such 
SB  bsnkmptf^  prooeediugs  or  attachment  under  the 
Btbtora  Act,  1869. 

It  was  then  said  that  the  married  woman  had  not 
oMsioed  a  Judgment  against  a  third  person  so  as  to 
make  her  a  judgment  creditor,  but  that  it  was  only  a 
judgment  which  gaTe  her  something  as  her  separate 
property,  and  that,  therefore,  there  was  no  "debt 
owisg  or  accruing^'  to  her.  She  has,  howcTer,  a  Judg- 
■eot,  and  the  Judgment  debtor,  the  present  garnishee, 
owes  her  the  money.  It  is  a  play  upon  words  to  say 
flat  aha  has  not  obtained  a  Judgment  within  the  mean- 
ing of  ord.  45,  r.  1. 

The  hut  point  taken  was  that  there  was  no  debt  at 
tte  time  the  garnishee  proceedings  were  taken,  inas- 
muh  as  the  Judgment  for  £150  had  not  then  been 
^gaed.  The  law  before  the  Judicature  Act  was  that  the 
lerdict  was  entered  by  the  officer  of  the  court  at  NM 
Mu,  The  NM  Priua  record  was  then  made  up.  Upon 
tiat  record  the  coats  were  taxed  and  the  allocatur  giren. 
iodgnent  was  then  signed  upon  the  allocatur.  Under 
tfca  Judicature  Aeft  there  might  be  Judgment  without  a 
wriiet,  as  in  the  old  chancery  courts.  Therefore  in 
iBdi  a  oiie  there  was  no  occasion  for  a  NiH  Priua 
RCQfd,  and  so,  to  assimilate  the  procedure  throughout, 
ike  Nki  Pritu  xeoord  was  aboliahed.  The  Judge  at  the 
Mai  haa  the  power  to  pronounce  Judgment  according  to 
the  ferdict.  The  officer  enters  the  rerdiot  and  gi? es  his 
MrtHkate.  Judgment  has  then  to  be  signed  or  entered, 
that  brings  me  to  ord.  41,  r.  3,  which  profides  that 
"where  any  Judgment  is  pronounced  by  the  court  or  a 
l^ge  in  eourt^  the  entry  of  the  Judgment  shall  be  dated 
aa  ot  the  day  on  which  such  Judgment  is  pronounced, 
nlfitttbe  court  or  Judge  shall  otherwise  order,  and  the 
Mgneot  shall  take  effect  from  that  date."  The  Judg- 
■ent  becomes  effective  from  the  day  on  which  it  is  pro- 
OMiBced  hi  court  by  the  Judge  at  the  trial.  It  was 
ttgoed  that  that  only  applied  to  a  Judgment  pronounced 
bacaaetxied  without  a  Jury,  and  that  rule  4  applied 
to  a  oBie  tried  with  a  Jury.  There  is,  howcTcr,  nothing 
to  iapport  that  contention.  Therefore  this  Judgment 
took  efleet  from  the  day  on  which  it  was  pronounced  in 
CDort  Accordingly  there  was  a  judgment  in  existence 
xt the  time  when  the  application  for  the  garnishee  order 
^vnade.  I  agree  with  the  judgment  of  the  BiTisional 
^^BSrt^  aad  this  appeal  muat  be  ^missed. 

Lisssar,  L.J. — ^The  question  raised  in  this  case  is 
vhefiar  a  judgment  for  a  sum  of  money  recoTered  by  a 
^sRifid  woman  can  be  attached.  I  feel  no  difScnlty  in 
^mmg  to  the  oonolusion  that  it  can.  The  order  dealing 
^  atiaohneDt  of  debta  is  order  45.    The  applicant 


must  prove  that  he  has  obtained  a  Judgment,  and  that 
the  Judgment  is  unsatisfied.  He  must  show  that  some- 
one within  the  jurisdiction  owes  money  to  the  Judgment 
debtor.  Thereupon  he  gets  a  garnishee  order  attaching 
the  debt.  It  is  first  said  that  a  Judgment  against  a 
married  woman  is  not  such  a  judgment  as  can  be  made 
the  foundation  for  garnishee  proceedings,  on  the  ground 
that  it  does  not  bind  her  personally,  but  only  binds  her 
separate  estate.  The  Judgment,  however,  is  that  the 
plaintiff  do  recover  against  the  married  woman  a  certain 
sum  and  oosts,  such  sum  and  oosts  to  be  realisable  out  of 
her  separate  estate  and  not  otherwise.  The  Judgment  is 
against  her,  and  if  her  husband  were  to  die  the  Judgment 
would  bind  her,  and  execution  could  issue  against  her 
property  in  the  ordinary  way.  The  Judgment,  as  long 
as  she  is  married,  is  not  to  be  executed  in  every  way,  but 
only  against  her  separate  property  not  subject  to  a 
restriction  against  anticipation.  It  is  a  mistake,  there- 
fore, to  say  that  the  Judgment  is  not  against  her.  It  is 
true  that  she  cannot  be  made  bankrupt  under  it,  or 
imprisoned  under  the  Debtors  Act,  but  it  does  not 
follow  that  it  is  not  a  Judgment  against  her  within 
ord.  45,  r.  1. 

The  next  point  is  that  the  judgment  for  £150  which 
the  married  woman  has  recovered  cannot  be  attached  as 
a  *<  debt''  I  fail  to  see  any  ground  for  this  ooctention* 
The  Judgment  oonstitutea  a  debt  due  to  her.  The  fact 
that  it  is  part  of  her  separate  estate  does  not  prevent  it 
being  attached.  It  seems  to  me  to  come  within  the 
words  of  ord.  45,  r.  1.  The  last  point  is  that  the 
attachment  was  premature  because  no  Judgment  for  £150 
had  then  been  entered.  I  do  not  propose  to  add  to  what 
the  Master  of  the  Bolls  has  said  upon  this  point  The 
words  of  ord.  45,  r.  1,  seem  to  me  to  dispose  of  this 
contention. 

LoPBs,  L.J. — I  am  of  the  same  opinion.  The  oon- 
ditions  precedent  to  a  debt  being  attachable  are  that  it 
must  be  a  debt  owing  by  the  garnishee,  and  it  must  be  a 
debt  which  the  Judgment  debtor  can  compel  payment 
of  when  he  wishes.  In  the  present  case  there  was  a 
debt  owing  by  the  garnishee  which  the  Judgment 
debtor  of  the  gamlBhor  could  enforce  payment  of. 
That  being  so,  there  was  an  attachable  debt  within 
ord.  45,  r.  1.  With  regard  to  the  Judgment  against 
the  married  womaui  it  is  a  judgment  against  a  married 
woman  enforceable  only  against  her  separate  pro- 
perty. There  can  be  no  personal  remedy  against 
her  under  the  Debtors  Act,  nor  can  the  Judgment 
be  made  the  foundation  of  bankruptcy  proceedings 
against  her.  Those  are  the  only  distinctions  between  a 
Judgment  against  a  married  woman  payable  out  of  her 
separate  property  not  subject  to  a  restriction  against 
anticipation  and  a  Judgment  against  an  unmarried 
woman.  It  was  then  said  that  there  was  no  attachable 
debt  until  final  Judgment  was  signed.  It  seems  to  me 
that  ord.  41,  r.  3,  is  a  complete  answer  to  that  point 

Appeal  ditmiated,. 

Solicitors  for  the  plaintiff,  Emniii,  Son,  A  8M>U* 

Solidton  for  the  defendant,  QlinUm  <fe  Buchhy, 


From  Plob.  Dir.  and  Adm.  Div.  July  8, 1889. 

"  The  Yitoomoea,"  (a.) 

ahip-^OoUition^DtOy  of  veaid  in  fog. 

There  U  no  rule  of  navigation  that  a  vessel  i$  not  to 
aUer  her  helm  in  a  fog. 

Appeal  from  the  decision  of  Butt,  J.,  hohlhig  The 

(a.)  Beported  by  A.  P.  PsaoBTAi.  Kbep,  Esq.,  Barristez- 
at-Law. 
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High  Ooubt. 


H088  V,  BUXTOK. 


High  Cfousr. 


'  ffeld,  flrat,  thai  the  £50  eonMuUd  the  fruiU  of  (A« 
action,  and  ihai  W,  woi  eni^ed  to  a  lien  upon  it  for 
his  coats. 

Held,  secondly f  that  the  dsfendanVs  solicitors  were 
liable  to  pay  the  £50,'  or  so  much  thereof  cu  would 
satisfy  the  lien,  to  W. 

Htid,  thirdly,  that  the  plaintiff  was  oho  liable,  but 
not  the  defendant,  who  had  received  no  notice  of  the  lien. 

Motion. 

Thifl  was  a  motion  on  behalf  of  E.  T.  Ratclifl,?  the 
trastee  in  bankruptcy  of  the  estate  of  E.  J.  Waid, 
formerly  the  eolioitor  to  the  plaintiil  in  this  action,  for 
tfn  Older  that  it  might  be  referred  to  the  taxing  master 
to  tax  Ward's  bill  of  costa  againet  the  plaintiff  in  this 
action,  and  to  ascertain  the  balance  dne  to  Batclifl  as 
such  trustee  in  respect  of  such  costs  and  the  amount  of 
the  lien  or  charge  of  Ward,  or  Batdifl  in  his  right,  for 
the  same  OTer  the  sum  of  £56  paid  to  the  plaintiff  in 
compromise  of  the  action,  and  that,  upon  such  balance 
being  ascertained,  the  plaintiff,  the  defendant,  and 
Messrs.  Olapham  &  Fitch,  the  defendant's  solicitors, 
might  pay  to  Batcliff  the  sum  of  £56,  or  such  lees  sum 
as  should  be  sufficient  to  satisfy  the  lien.  The  writ  in 
the  action  was  issued  on  the  15th  of  July,'  1887,  claim- 
ing specific  performance  of  an  agreement  for  a  lease, 
damages  for  breach  of  the  agreement,  and  an  in- 
junction. 

On  the  89th  of  July,  1887,  the  statement  of  claim  was 
delivered,  and  the  claim  was  to  the  same  effect  as  set 
forth  in  the  writ. 

On  the  3xd  of  December,  1 887,  the  defendant  put  in 
a  defence  and  counter-claim.  The  defendant,  by  his 
defence,  denied  liability,  and  paid  into  court  £50  in 
satisfaction  of  all  damages,  if  any,  to  whioh  the  plaintiff 
might  be  entitled. 

By  the  counter-claim  the  defendant  sought  to  recoTer 
from  the  plaintiff  a  quarter  of  the  year's  rent  of  the 
premises  and  damages  for  edleged  breaohes  of  the  agree- 
ment by  the  plaintiff. 

On  the  12th  of  January,  1888,  on  the  motion  of  the 
plaintiff,  an  ex  parte  injunction  was  granted,  and  on 
the  28th  of  the  same  month  a  reply  was  deliTcred. 

On  the  24th  of  February,  1888,  the  ex  parte  injunc- 
tion was  dissoWed,  and  an  inquiry  was  directed,  as  to  the 
damages  caused  by  the  injunction,  the  defendant  having 
liberty  to  apply  for  payment  of  his  costs  of  that 
application  la  case  the  action  should  not  be  further 
proceeded  with. 

On  the  22nd  of  March,  1888,  notice  of  trial  was 
gi?en. 

The  chief  clerk,  by  his  certificate,  dated  the  3rd  of 
Nofember,  1888,  certified  the  sum  of  £40  68.  9d.  to  be 
the  damages  sustained  by  the  defendant  in  consequence 
of  the  injunction,  and  that  was  subsequently  confirmed 
by  the  judge. 

At  the  time  the  action  was  brought  Ward  was 
solicitor  for  the  plaintiff,  but  on  the  25tb  of  January, 
1888,  the  plaintiff  appointed  Messrs.  Boxall  &  Boxall  to 
act  as  his  solicitors  instead  of  Ward. 

On  the  18th  of  May,  1888,  another  change  took  place, 
and  the  firm  of  Messrs.  Ward  &  Bees,  of  which  Ward 
was  a  member,  became  solicitoru  for  the  plaintiff. 

Towards  the  end  of  October  and  at  the  beginning  of 
Nofember,  1888,  negotiations  took  place  between  the 
defendant  and  his  sclidtors  and  the  plafntiif,  which 
resulted  in  the  following  agreement|  dated  the  2nd  of 
Ko?ember,  1888 : — **  It  is  agreed  that  this  action  shall 
be  settled  on  the  following  terms :  Plaintiff  to  receive 
the  £50  paid  into  court  in  f  nU  discharge  of  all  claims 
by  him.  Defendant  to  do  whatever  may  be  necessary 
to  enable  the  plaintiff  to  obtain  payment  out  of  court 
of  the  £50.  Each  party  to  pay  his  own  costa  of  the 
action."  Tliat  agreement  was  signed  by  Bofts  aa  plain-' 
tiff  in  person  and  by  Mesisrr.  Olapham  ft  Fitch,  the 


defendant's  solicitors.  At  the  date  of  this  agreement  the 
plaintiff  was  impecunious.  There  was  no  evidence  to 
show  that  this  compromise  was  entered  into  to  deprife 
the  plaintiff's  solicitor  of  his  costs,  and  the  applicant 
did  not  complain  of  the  compromise,  but  of  what  took 
place  afterwards.  It  appeared  from  the  evidence  that 
the  plaintiff  called  at  the  office  of  Messrs.  Olapham  ft 
Fitch  on  the  3rd  of  November,  1888,  for  the  purpose  of 
carrying  out  the  terms  which  had  been  arranged.  Mr. 
Fitch  then  told  the  plaintiff  that  he  should  go  to  his 
own  solicitor  and  instruct  him  to  carry  out  the  teroia. 
The  plaintiff  declined  to  do  so,  and  Mr.  Fitch  then  told 
him  that  he  could  either  appoint  other  solicitors  to  sot 
for  him  in  the  action  or  file  a  notice  of  appearance  in 
person.  The  plaintiff  adopted  the  latter  course,  and 
signed  a  notice  of  intention  to  appear  in  person  whioh 
was  served  upon  E.  J.  Ward,  the  firm  of  Ward  ft  Eeei 
having  apparently  then  ceased  to  exist. 

Ward,  after  having  received  this  notice  on  the  9th  of 
November,  1888,  wrote  to  Messrs.  Olapham  ft  Kteh  11 
follows  :— '*  As  I  have  received  a  notice  from  Mr.  Bom 
that  he  intends  to  act  in  person  in  this  action,  I  shall  be 
glad  to  know  if  you  have  arrived  at  a  settlement  with 
him  in  the  matter,  and  I  give  you  notloe  not  to  paj  hia 
any  money  until  my  costs  in  the  action  have  been  paid." 
To  that  letter  he  received  no  reply,  and  then  he  wrote  to 
the  plaintiff  in  the  action  complaining  of  the  notice  and 
of  the  neglect  to  pay  his  costs.  No  notloe  was  given  by 
Ward  to  the  defendant. 

On  the  10th  of  November,  1888,  Messrs.  Olapham  ft 
Fitch  obtained  payment  to  themselves  out  of  court  of  the 
£50,  and  on  the  13th  of  November  they  paid  it  over  to 
the  plaintiff.  The  plaintiff  was  also  paid  by  the 
defendant  an  additional  sum  of  £6  to  recoup  him  for 
certain  payments  which  he  had  made  in  respect  of  the 
house,  the  subject  of  the  action.  These  two  sums  of 
£50  and  £6  made  up  the  £56  mentioned  in  the  notice  of 
motion. 

C,  Johnston  Edwards,  for  the  applicant.— Notloe  waa 
given  by  Ward  to  Messrs.  Olapham  ft  Fitch  of  his  lien 
before  they  paid  this  money  over  to  the  plaintifL  The 
evidence  shows  that  there  was  collusion  between  the 
plaintiff  and  the  defendant's  solicitors  to  deprive  Waid 
of  his  costs.  The  applicant  is  therefore  entitled  to  have 
his  lien  satisfied  out  of  the  money  so  paid  over. 

He  referred  to  Welsh  v.  /lole,  1  Doug.  237 ;  Ormeroi 
V.  Tate,  1  East,  464;  White  v.  Pearee,  7  Hare,  276; 
Ex  parte  Bryant,  1  Madd.  49  :  Slater  v.  Mayor,  Ac, 
of  Sunderland,  12  W.  B.  0.  L.  Dig.  9;  The  Sops,^ 
P.  D.  144,  31  W.  B.  Dig.  50. 

Pearson,  Q.C.,  and  Beddall,  for  the  defendant  and 
his  solioitors.'The  cases  cited  on  behalf  of  the  appUoant 
are  distinguishable.  In  each  case  there  was  a  jndgm^* 
or  verdict.  There  is  nothing  in  the  present  case  equivs' 
lent  to  either,  nor  has  any  collusion  been  proved. 

They  referred  to  NeUon  v.  WUson,  6  Bing.  568; 
Ex  parte  Bart,  In  re  Tovery  v.  Payne,  1  B.  ft  Ad.  660; 
Quested  v.  OaUis^  10  M.  ft  W.  18;  in  re  SuUivan  ▼. 
Pearson,  Ex  parte  Morrison,  L.  B.  4  Q.  B.  168,  IJ 
W.  B.  0.  L.  Dig.  5  ;  Brunsdon  v.  Allard,  7  W.  B  68*» 
2  E.  ft  E.  19. 

Baldenstein,  for  the  plsintiff. 

Edwards,  in  reply.— The  £50  paid  to  the  defendant 
in  compromise  of  the  action  was  property  recovered  ^ 
preserved  by  the  solicitor :  Twynam  v.  Porter,  19  W.  B^ 
151,  L.  B.  11  Eq.  181;  Townsend  v.  Beade,  4  L.  J' 
N.  &  Oh.  233. 

April  17.— STiBLnro,  J.  [after  stating  the  facts,  and 
holding  that  the  £6  was  not  part  of  the  money  men- 
tioned in  the  compromise,  but  an  additional  snm,  and 
therefore  distinct  from  the  £60,  continued  **H--*^PS 
tbese  facts,  1  think  the  £50  was  handed  to  the  plai&tis 
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M  the  reralt  of  the  aotioD,  and  oonatitated  the  fniira  of 
it.    Now  the  qaestion  U,  what  is  the  law  with  refeienoe 
to  this  cue  f  and,  first  of  all,  does  a  solicitor's  lien  for 
hit  ooats  attach  to  money  received  by  way  of  oompro- 
mise  P   It  has  been  repeatedly  held  that  it  does.    Thus, 
in  Davin  ▼.  Lowndei,  3  0.  B.  808»  883,  there  was  a  writ 
of  right,  which  came  on  for  trial  at  bar  on  the  17th  of 
December,  1846,  when,  by  consent  of  conosel  for  the 
RspectiTe  parties,  a  rerdiot  was  taken,  and  Judgment 
tbereopon  entered  up  for  the  tenant,  the  tenant  by  the 
like  couent  entering  loto  a  rule  for  payment  to  Mr. 
G.  W.  F.  Oook,  the  demandant's  attorney  on  the  record, 
of  the  «Qa  of  £^,000  within  a  month.    A  rule  had  been 
ohttioed  on  behalf  of  Henry  Olarke,  one  of  the  former 
attonieye  in  the  action,  caUing  upon  the  demandant  and 
the  tenant  respectively  to  show  cause  why  it  should  not 
be  referred  to    one  of    the  masters  to  ascertain  the 
imoant  of  the  lien,  if  any,  of  Clarke  upon  the  sum  of 
i5,O0O  agreed  by   the  role  of    court  of   the  17th  of 
December,  1846,  to  be  paid  by  the  tenant  to  Oook,  the 
deaandanf s  then  attorney,  for  the  oompromise  of  the 
action,  and  why  tbe  tenant,  or  bis  attorneys,  should  not 
pay  to  GUrke  the  amount  of  such  lien  when  so  aeoer- 
tiised.    Upon  cause  being  shown,  the  court  made  tbe 
nlea]aolnte»  and  ordered  that  such  a  sum  should  be 
paid  into  court  to  abide  the  taxation  of  Clarke's  bill  as 
shoald  be  euffloient  to  pay  him.     Wilde,   C.J.,   said, 
**  We  feel  no  doubt  that  Clarke's  lien  attaches  upon  the 
fond  in  question,  and  we  think  it  is  not  extinguished  by 
the  taking  of   aecnrities  that  hare  turned  out  to  be 
voithlets."    Again,  in  the  case  of  Slater  ▼•  Mayor  of 
Smdffrhxnd,  33  L.   J.  Q.  B.  37,  this  had  happened. 
At  the  trial  of   the  action  a  verdict   was  taken  for 
the  phdntifC  for   £100,  subject  to  a  point  reserred. 
Then   segotiatlonB   were    entered    into,    and    it    was 
■greed   between     the    defendants    and    the    plaiutifi 
hj  their  respeotlTe  attorneys   that   the  action  should 
he  compromised,   the  point    reserved   given  up,    and 
that  the  £100  should  be  taken  for  debts  and  costs. 
Then  the   plaintifr,    having    equitably    assigned    the 
£160  to  another   person,  the  plaintiffs  solicitor  gave 
Botice  of   his   lien  to  the   defendants'  solicitor,    and 
required  the  £100  to  be  paid  to  him.    The  defendants 
tbereupon  refrained  from  paying  the  money  to  anyone, 
hat  vers  ready  and  willing  to  pay  the  money  as  the 
Gout  sbonld  order ;  and  Crompton,  J.,  in  gi? ing  judg- 
BeDt,njs,  ''The  rule  is,  I  thhik,  that  the  court  will 
net  interfere  to  set  aside  any  arrangement  which  has 
heen  come  to  between  the  plaintiil  and  the  defendant, 
n  ISToar  of  the  attorney,  except  where  there  has  been 
hand  or  collusion  between  the  parties.    That  is  dedded 
hi  Bnaudon  v.  AUard."    Then  he  goes  on  to  say, 
'*Onnerod  v.  Itite  goes  to  the  length  that,  after  the 
defendant  has  had  notice  of  the  plaintiffs  attorney's 
lien,  the  court  will  make  him  pay  the  money  over  agaio. 
1  certably  could  not  go  contrary  to  that  case  without 
great  conaideration.    But  here  there  is  no  attempt  to 
hiterferevith  any  arrangement  between  the  plaintiff  and 
tbe  defendants.    I  cannot  refiuin  from  acting  upon  the 
<^iae  that,  where  no  attempt  is  made  to  interfere 
vith  a  compromise  arranged  between  the  plaintiff  and 
fte  defendant,  the  court  may  lay  hold  of  the  fruits  of 
^e  Judgment  for  the  benefit  of  the  attorney."    Then 
D^  refers  to  Davie$  v.  l$ovmde8f  and  points  out  the 
^iattsfitioii  between  that  case  and  the  cases  which  fall 
^«  the  rule  of  Brurudon  v.  AUard,    In  both  those 
caaet  to  which  I  have  referred  the  fund  was  still  in 
f>*(^  vhen  the  order  was  made,  but  the  oases  appear  to 
^  to  go  farther  than  that. 

1  ifll  next  refer  to  the  case  of  WhiU  v.  Pearce. 
™t^aaa8uit  for  foreclosure,  and  at  the  hearing  an 
wder  Vtt  made  for  payment  by  the  defendant  to  the 
Pnuitilf  d  prii^dpal,  interest,  and  costs  within  six 
noatfas'  Act  the  master's  report ;  and  by  consent,  in 
^wut  d  neh  payment,  that  the  mortgaged  estate 


should  be  sold  ¥Fith  the  approbation  of  the  master,  antf 
the  purchase-money  paid  into  court.  Default  was  made, 
and  the  particulars  and  conditions  of  sale  were  carried 
in  and  approved  by  the  master,  and  the  sale  appointed 
and  advertised  to  take  place  on  the  2nd  of  June,  1849. 
The  solicitor  of  the  plaintiff,  having  reason  to  suppose 
that  an  intention  to  compromise  the  suit  was  entertained 
by   the  plaintiff  and   defendant,  gave  notice  to    the 
defendant,   and  also  to  his  solicitors,  of  his  claim,  as 
solicitor  for  the  plaintiff  in  the  cause,  for  the  costs  of  the 
suit.    The  plaintiff  and  the  solicitors  of  the  defendant, 
acting  oh  behalf  of  the  latter,  afterwards  agreed  to  settle 
the  mortgage  debt  and  the  suit  for  a  sum  of  £300,  to  be 
paid  by   the  defendant  to  the  plaintiff,  £200  of  which 
was  then  paid,  and  £100  retained  in  the  hands  of  the 
defendant's  solicitors,  and  the  sale  was  countermanded. 
The  solicitor  for  the  plaintiff  by  petition  prayed  that 
the  plaintiff  or  tbe  defendant  might  be  ordered  to  pay 
the  petitioner  his  costs  out  of  any  moneys  paid,  or  to  be 
paid,  to  the  plaintiff  in  respect  of  the  debt  and  costs, 
the  subject  of  the  suit ;  and  if  it  should  appear  that  the 
defendant's  solicitors  had  received  from,  or  on  behalf  of , 
the  defendant  any  moneys  in  respect  of   the  amount 
of  the  debt  and  costs  for  the  purpose  of  settling  the 
plaintiff's  claim,  that  the  defendant's  solicitors  might  be 
ordered  to  pay  the  petitioner  his  costs  thereout,  so  far  as 
such  moneys  would  extend.    The  Vice-chancellor  says 
this : — "  The  petitioner  has  undoubtedly  a  lien  for  his 
costs  upon  whatever  has  been  received  or  paid  for  com- 
promising the  suit.    The  court  does  not,  however,  allow 
the  lien  to  stand  in  the  way  of  an  amicable  arrange- 
ment   There  is  nothing  improper  iu  the  oompromise ; 
but  if  the  defendant,  not  being  under  any  preasore, 
except  that  which  was  the  consequence  of  the  decree, 
pays   the  debt  of    the  plaintiff,    with   notice  of   his 
solicitor's  lien,  the  question  then  is  whether  the  pay- 
ment is  or  not  made  by  the  defendant  in  his  own  wrong. 
In   WtUh  V.   HiiiU  Lord  Mansfield  puts  the  case  of 
the  assignment  of  a  cAose  in  adUm^  which  in  legal 
strictness  is  not  effectual,  but  still  he  says,  as  against 
the  right  of  the  assignee,  the  debtor,  after  notice,  oonld 
not  in  equity  discharge  himself  by  a  payment  to  the 
principal.    Tbe  present  is  certainly  not  a  weaker  case . 
The  defendant  was  asked  to  pay  the  money  to  the 
petitioner,  and  notice  was  glfen  to  him  of  the  petitioner's 
lien  for  the  costs  of  the  suit.    The  estate  would  have 
been  sold,  and  the  money  paid  into  court,  if  it  had  not 
been  for  this  agreement  between  the  plaintiff  and  the 
defendant.    The  agreement  come  to   appears  to  be  a 
very  proper  one,  and  I  have  no  doubt  that  it  was  made 
lond  fide^  but  I  think  the  defendant,  in  the  oboum- 
stances  of  the  case,  has  paid  the  money  in  his  own 
wrong,  and  that  the  petitioner  has  a  right  to  proceed 
either  against  the  plaintiff  or  defendant.'' 

Xow  that  is  a  very  strong  case,  and  it  decides  two 
things— first,  that  where  money  is  received  or  paid  as  a 
oompromise  of  a  suit,  and  that  money  is  in  truth  and  in 
substance  the  fruit  of  the  action,  the  solicitor's  lien  for 
costs  extends  to  that ;  and  further,  upon  the  authority 
of  the  case  of  WeUh  v.  HoU^  before  Lord  Mansfield, 
that  if  a  valid  compromise  is  made,  and  after  the 
compromise  has  been  made  the  solicitor  gives  notice 
that  he  has  a  lien  for  costs,  it  will  be  at  the  defendant's 
own  peril  if  in  the  face  of  that  notice  he  pays  the 
money  over  which  has  been  agreed  to  be  paid  to  the 
plaintiff  by  way  of  compromise. 

Now  the  authority  cited  by  the  Vice-Chanoellor  in 
that  case  is  WeUh  v.  HoU;  but  that  is  not  the  only  caae 
which  exists  on  the  subject.  Another  and  very  remark- 
able cs«e  is  that  of  Bead  v.  DuppeTt  6  T.  B.  361.  There 
the  principal  cause  of  action,  which  was  for  business 
done  by  the  plaintiff  for  the  defendant,  was  agreed  to  be 
referred  to  the  master,  who  awarded  a  certain  sum  to  be 
paid  to  the  plaintiff,  together  with  costs.  The  pUdntifl 
afterwards  threatened  to  take  the  defendant  in  execntion 


74 

TS&  WEEKLY  KBPORTER.   [Not.m.i8».]  Vol.  XXXVni. 

HlSH  OOTOT. 

Boss  «.  Buxton.                                                      Hioh  Oovn. 

uoleas  the  money  due  to  hitn  wae  immediately  paid; 
whereupon  the  defendant's  attorney,  after  a  notioe  from 
the  plaintiffs  attorneys  not  to  pay  it  to  the  plaintiff  him- 
self, beoause  their  bill  was  not  satisfied,  paid  the  whole 
snm  to  the  plaintiff  himself.  In  conseqnenoeof  that  the 
plaintiff's  attorneys  obtained  a  [role  ealling  on  the  de- 
fendant's attorney  to  show  oaose  why  it  shonld  not  be 
referred  to  the  master  to  see  what  Uen  the  plaintiff's 
attorneys  had  upon  the  debt  and  costs  reoofered  in  the 
action  as  against  the  plaintiff  himself,  and  why  the  de- 
fendant's attorney  should  not  pay  ofer  that  sum  to  the 
plaintiff's  attorneys.  Lord  Eenyon  says  this:  *'Tbe 
principle  by  which  this  application  is  to  be  decided  was 
settled  long  ago— namely,  that  the  party  should  not 
run  away  with  the  fruits  of  the  cause  without  satisfying 
the  legid  demands  of  his  attorney,  by  whose  industry, 
and  in  many  instances  at  whose  expense,  those  fruits  are 
obtained.  If,  indeed,  the  money  had  been  paid  over 
bond  fide  to  the  plaintiff  before  notice  from  his  attorney 
of  his  lien,  such  payment  would  have  been  good ;  but 
here  the  payment  was  made  in  violation  of  the  notice, 
which  cannot  be  suffered."  And  then  he  refers  to  the 
case,  which  the  Vioe-Ohancellor  dCed,  of  Welsh  t.  EoUy 
before  Lord  Mansfield.  The  rule,  which  was  for  pay- 
ment by  the  defendant's  attorney,  was  made  absolute. 
Again,  in  the  case  of  Ormerod  ▼.  Tate,  the  cause  being 
at  issue  at  the  York  Spring  Assises,  1800,  the  parties 
entered  into  bonds  to  refer  it  to  arbitration,  and  the 
itrbitrator  awarded  the  defendant  to  pay  the  plaintiff  £26 
by  two  instalments— £10  on  the  24th  of  May,  1800,  and 
the  remaining  £16  on  a  certain  future  day.  On  the  16th 
of  May  the  plaintiff's  attorney,  having  been  informed 
that  the  parties  intended  to  settle  the  matter  between 
themselves  for  the  purpose  of  ousting  him  from  his  lien 
for  costs,  served  the  defendant  with  notice  to  pay 
the  amount  of  the  damages  and  costs  to  him,  and  not  to 
settle  the  same  with  the  plaintiff  or  any  other  person,  as 
he  had  a  Uen  upon  the  damages  for  his  fees,  &c. ;  not- 
withstanding which  the  defendant,  on  demand  of  the  first 
instalment  by  the  plaintiff's  attorney  when  it  became 
due,  refused  to  pay  it  to  him,  but  paid  it  over  to  the 
plaintiff  himself.  Thereupon  a  rule  was  applied  for  and 
obtained,  and  Lord  Kenyon  said  :  "  The  convenience, 
good  sense,  and  justice  of  the  thing  require  that  an 
attorney  should  have  the  same  lien  on  damages  awarded 
as  if  they  were  recovered  by  the  Judgment  of  the  oourt 
in  the  ordinary  course  of  the  cause.  The  public  have  an 
interest  that  it  should  be  so  ;  for  otherwise  no  attorney 
will  be  forward  to  advise  a  reference.  As  to  the  right  of 
the  plaintiff  to  release  any  of  the  damages,  it  is  out  of 
the  question  here ;  for  this  appears  to  be  no  other  than 
a  mere  shuffle  between  the  plaintiff  and  the  defendant  to 
cheat  the  attorney  of  his  Uen." 

Now  it  was  said  that  those  cases  had  been  overruled 
or  questioned ;  but  I  cannot  find  any  ground  for  coming 
to  that  conclusion.  Certainly  none  of  the  oases  to 
which  I  have  referred  are  inconsistent  with  those  two 
which  were  chiefly  relied  npon  by  the  respondents  upon 
this  application — ^namely.  Ex  parte  Morriion  and  The 
Hope.  In  fact,  the  cases  divide  themselves  into  two 
classes.  In  the  last  case,  of  The  Hope,  Lindley,  L.J., 
referred  to  a  passage  in  Ohitty's  Archbold's  Practice  as 
correctly  stating  the  law  npon  the  subject*  I  will  refer 
to  that  first.  It  is  there  stated  (14th  ed.,  p.  164)  that 
the  solicitor's  lien  is  merely,  in  truth,  a  claim  for  the 
equitable  interference  of  the  court  on  behalf  of  the  solioi« 
tor,  and  then  follows  this  passage :— "  The  court  will 
exercise  this  equitable  Interference  where  the  solicitor 
has  given  the  opposite  party,  or  his  solicitor,  notice  of 
his  lien,  and  that  he  daims  the  amount  payable  to  his 
client,  to  be  paid  to  him  in  the  first  instance ;  in  which 
case  the  opposite  party  will,  at  his  peri],  pay  the  client 
or  release  the  claim,  or  compromise  it  without  the 
assent  of  the  solicitor,"  In  support  of  that  proposition 
Ibe  oases  to  which  I  have  referred  aie  dted,  and  thay 


appear  to  me  to  bear  out  the  principle  which  is  laid  down 
in  the  text-book.    That  is  the  first  class  of  casee.    Then 
with  regard  to  the  other  class  of  cases  he  says  *.— '*  8o 
the  court  will  exercise  it,  though  no  such '  notioe  "— 
that  is,  of  his  lien — "  has  been  given,  in  cases  where  it  la 
clearly  made  out  that  there  has  been  some  oollusion  or 
fraudulent  conspiracy  between  the  parties  to  cheat  the 
solicitor  of  his  costs.    But,  unless  such  notioe  has  been 
given,  or  there  has  been  such  collusion  or  fraudnlent 
conspiracy,  the    client,   although    he    sues   in  forma 
pauperiSf  may  compromise  with  the  other  party,  and 
give'  him  a  release,  without  the  intervention  of  his  soli- 
dtor ;  and  the  solicitor,  in  such  a  case,  can  afterwards 
look  to  him  only  for  payment,  and  cannot  prooeed  in 
the  action."    There  is  one  sentence  more  which  I  oaght 
to  read,  because  it  seems  at  first  sight  to  pomt  hi  the 
respondent's  favour.      ''Even   after  such   notice,  the 
parties  may,  it  seems,  compromise  before  verdiot  or 
judgment  without  regard  to  the  solidtor's  daim  for 
costs."    But  that  is  not  to  be  understood,  I  think,  as 
in  any  manner  inconsistent  with  the  prior  part  of  the 
paragraph.    It  means,  as  I  read  it,  dmply  this— and 
that  is  the  law  as  I  take  it—  that  a  lond  fid^  oom- 
promise  entered  into  before  verdict  or  judgment,  and 
even  after  notice  of  the  solidtor's  daim  for  costs,  is 
good,  and  will  not  be   set   aside   or  affected  at  the 
instance  of  the  solidtor,  unless  oollusion  or  f raadolent 
conspiracy  exists  between  the  parties. 

The  cases  of  Bx  parte  Morriean  and  The  Hope  are 
authorities  that  the  compromise  of  the  2nd  of  Kovember 
is  valid,   and  they  would  also  be  authorities  that  if  the 
money  had  been  paid  over  on  the  3rd  of  l^ovember, 
before  Ward  gave    notice    of    his    ddm,    the  ooort 
could  not  interfere.    But  they  do  not  seem  to  me  to 
conflict  with  this  proposition,  that  where  a  valid  oom- 
promise  has  been  entered  into  under  which  a  sum  of 
money,  the  fruit  of  the  action,  is  coming  to  the  plaintiil, 
the  defendant  or  his  solicitor  is  not  at  liberty,  after  ex- 
press notice  by  the  plaintiff's  solidtor  of  his  daim  to  a 
lien,  to  pay  that  sum  over  to  the  plaintiff  in  disregard  of 
the  notice.    That  being  the  law,  how  do  the  facts  stai^ 
here?    In  the  flrst  place,  is  the  sum  of  £50,  whiohis 
the  subject-matter  of  the  agreement  of  the  2Dd  of 
November,  to  be  treated  as  the  fruits  of  the  action  ?   It 
seems  to  me  it  must  be.    It  was  plainly  paid  under 
pressure  of  the  action  in  order  to  settle  it    It  was  a 
fund  which  was  paid  into  court,   and  which,  in  the 
ordinary  course,  could  not  have  been  got  out  wiUiont 
notice  to  the  plaintiff's  solicitor  had  it  not  been  for  the 
notice  which  was  given  of  the  plaintiff  appearing  in 
person.      Then,    secondly,    was  notioe    given   of  the 
plaintiff's  solidtor's  daim  for  costs  P     It  plainly  was 
given  to  Messrs.  Olapham  Sc  Fitch.    They  had  distinct 
notice  of  it  on  the  9th  of  November,  and  after  that  they 
got  the  fund  into  their  own  hands  and  paid  the  fond 
over  to  the  plaintiff  in  disregard  of  the  notice.    Accord- 
ingly, I  think,  subject  to  one  further  remark,  that  an 
order  against  them  ought  to  go.    I  do  not,  however, 
upon  the  materiaLs  before  me,  see  that  the  defendant 
Buxton  is  liable.    No  notice  is  shown  to  have  been  given 
to  him,  and  the  fund  did  not  come  into  his  hands ; 
ndther  did  he,  as  I  think,  authorize  his  own  solidtors  to 
receive  payment  of  the  money  and  hand  it  over  to  the 
plainttfiE.    AU  that  he  agreed  to  do  was  to  do  what  was 
necessary  to  enable  the  plaintiff  to  obtain  payment  out 
of  court  of  the  £50.    That  payment  out  of  court  could 
not  have  been  obtained  without  an  order  of  the  court. 
But  it  was  not  necessary  for  the  purpose  of  getting  it 
out  of  court  that  an  application  should  be  made  either 
by  the  defendant  or  his  solidtors.    It  might  have  been 
made  by  the  plaintiff,  and  all  the  defendant  would  have 
had  to  do  would  have  been  to  consent.    I  do  not  see, 
therefore,  that  the  money  came  into  the  hands  of  the 
defendant  or  that  he  had  notice  given  to  him,  and  there- 
fore I  think  there  should  be  no  order  made  againat  him 
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Hab&u  v:  Tubb. 


Hwx  OOVBT. 


Only  0B6  reoMrk  remaini  to  be  mode,  and  that  ia  that 
the  ididfton  on  the  zeoord  were  Meesrs.  Ward  &  Beea, 
aod  not  Ward  alone.  I  ha?e  no  ezpUnation  before  me 
b£  the  present  moment  ae  to  how  Mr.  Bees  oeased  to 
bare  an  intoiest  in  the  f  and ;  that  defect  must  be  sap- 
pHod,  01  else  Mr.  Sees  mnst  in  some  way  be  made  a 
partj  to  the  application.  The  plaintiff,  who  has  re- 
ceifed  the  fnnd,  is  liable  as  well  as  Messrs.  Olapham  & 
FStcb. 

MatfMi  Bdtaarda,^—!  will  produce  etidenoe  that 
Btea  hsnded  oyer  his  interest  in  the  fund  to  Ward. 

6oliflttoa»^.  T.  JSatdiff;  Clapham  <ft  FUeh;  J.  E. 
CoswelL 


S^X]  April  8.  8.  1889. 

Hakbtp  r.  Tubb.  (a.) 
Leatekoldi-^AiiijfnfneTU — Consideration — Vendor* a  lien. 

An  atiignmeni  of  lea$ehold$  in  coMideraiion  of 
watmU  fove  and  affection  ia  not  voluntary. 

LeaaehokU,  on  which  there  toaa  a  ifendor'a  lien,  were 
oaApud  hf  the  purehaaer  to  hie  aon  in  eonaideration  of 
mini  Una  and  affection*  The  aon  had  no  notice  of  the 
wtdoi'a  Hen, 

Odd,  foUowing  Price  v.  Jenkins,  5  Ch.  D.  619,  25 
W.  E,  Dig,  253,  that  there  waa  aufflcient  consideration 
iuiktaatignment  to  make  the  aon  a  purehaaer  for  value 
inibadof  a  volvnteeTf  and^  therefore,  tluU  the  vendor^ a 
litMiidw4  hold  ttgainvt  the  aon  aa  tisaignee  of  the  lease" 

Trial  of  action. 

One  William  Tabb  was»  at  the  date  of  the  indenture 
uxt  hereinafter  mentioned|  owner  of  certain  leaseholds 
for  s  term  of  eighty-six  years  and  three-quarters,  eubject 
to  a  peppercorn  rent  and  lessee's  oo^enants,  and,  in  the 
viswtskenbj  the  court  of  the  evidence,  to  a  Tender's 
fiaifor£148. 

ByaaiDdentore  dated  the  24th  of  March,  1880,  and 
oude  between  William  Tubb  of  the  one  part,  and  his 
no  Alfred  John  Tubb  of  the  other  part,  in  ooneideration 
of  the  pstemal  love  and  affection  which  the  said  William 
Xiibb  had  towards  the  said  Alfred  John  Tubb,  he  the 
wd  WtDism  Tobb  assigned  the  same  hereditaments  and 
pteodsee  onto  the  said  Alfred  John  Tubb  for  the  residue 
of  the  aid  term  of  eighty-six  years  and  three-quarters, 
nbjeet  to  the  peppercorn  rent  and  to  the  lessee's  oo?e- 


ItwM  act  alleged  that  Alfred  John  Tubb  had  notice 
o<Uieiendor*8]ien. 

AIM  John  Tubb  subsequently  mortgaged  the  same 
boeditRments  and  premises,  with  other  property,  to  the 
plibtUi;  Smma  Harris,  and  died.  She  brought  this 
•ction  sgainst  Amelia  Bayley  Tubb,  the  administratrix 
•I  Alftod  John  Tabb,  and  m gainst  the  Tenders  to 
▼iUiu  T^bb»  claiming,  inter  alia,  a  declaration  that 
"■y  elisrge  sr  lien  to  which  the  vendors  might  be 
«tiilad  onght   to    be   postponed    to    the     plaintiff's 


^vndMglon,  Q.C,  and  MaoSwinney,  for  the  plaintiff. 

U,  Q.C^  and  P.  V.  Smith,  for  the  defendants,  the 
^*"te.-*There  is  a  Tender's  lien  for  £148,  which  can 
^•ifand,  as  the  deed  of  1880  was  a  voluntary  deed. 

'^^"NOifor  another  defendant. 

^MmU,I«  AmelU  B.  Tubb.^The  deed  of  1880  re- 
swed^TOjMtt  Tubb  from  liabilities  under  the  lease,  and 

(^)  fi^poitod  by  C.  Hbebbbt  Baowv,  Esq.,  Barrister-at- 
Law. 


therefore  was  for  Taluable  consideration :  Prioei.  Jenkins^ 
5  Oh.  B.  619.  There  was  moreover  no  notice  of  any 
lien. 

Sou,  Q.  (7.,  in  reply.— A  conTeyance  of  leaseholds  is  not 
necessarily  for  Talne.  If  there  is  a  real  bargsin  and  sale, 
and  some  inducement  to  get  rid  of  proper^,  the  con- 
sideration may  be  Taluable :  In  re  Luiham,  82  W.  B. 
1013.  But  that  was  not  the  case  here,  as  the  property 
was  valuable  and  was  at  once  mortgaged.  Price  t. 
Jenkins  has  not  been  approTed  of  and  wiU  not  be  ex- 
tended, and  was  under  the  statute  27  Eliz.  o.  4. 

He  referred  also  to  the  following  oases :  Green  t« 
Patersan,  34  W.  B.  724,  32  Ob.  D.  95;  HamiUon  t. 
Molloy,  5  L.  B.  Ir.  339. 28  W.  B.  Dig.  197 ;  Gardiner  r. 
Gardiner,  12  Ir.  0.  L.  B.  665 ;  Ex  parte  HiUman,  27 
W.  B.  567,  10  Oh.  D.  622 ;  In  re  Bidler,  31  W.  B.  93, 
22  Oh.  D.  74;  In  re  Marah  and  Earl  GranviUe.  81 
W.  B.  845,  24  Oh.  D.  11 ;  Lee  v.  Maihewat  6  L.  B.  Ir. 
580,  29  W.  B.  Dig.  71. 

Kbkxwioh,  J.,  having  decided  on  the  facts  that  the 
vendors  had  a  lien  on  the  property  for  £148  unpaid 
purchase-money  as  against  William  Tubb,  continued  as 
follows:  If  Alfred  John  Tubb  was  a  mere  voluntary 
assignee  of  William  Tubb,  he  was  in  no  better  position 
than  his  father,  nor  can  his  legal  personal  representative 
be  in  any  better  position.  Now  on  the  face  of  it  the 
deed  of  the  24th  of  March,  1880,  is  a  voluntary  deed^- 
f.e.,  there  is  a  good  consideration,  which  is  natural  love 
and  affection,  as  distinguished  from  a  valuable  considera- 
tion* That  this  was  so  appears  from  the  fact  that  the 
property  was  valuable  and  money  was  raised  upon  it  soon 
afterwards.  If  it  were  not  for  the  decision  in  Price  v. 
Jenkina  I  should  regard  that  deed  as  a  voluntary  deed 
and  declare  the  vendor's  lien  good  as  against  the  zepre- 
centatiyes  of  Alfred  John  Tubb.  But  that  case  was 
decided  twelve  years  ago,  and  though  it  has  been  very 
much  canvassed,  and  probably  it  is  not  too  much  to  say 
that  it  has  not  received  the  unqualified  approval  of  the 
profession,  yet  it  has  not  been  overruled.  That  case 
arose,  it  is  true,  under  the  statute  27  Elis.  c.  4 ;  and 
there  was  everything  to  make  the  court  uphold  the 
assignment,  which  was  for  value,  because  there  can  be 
no  question  that  to  set  aside  such  an  assignment  is  to 
countenance  a  fraud.  But  James,  L.  J.,  though  in  his 
judgment  he  decided  the  question  which  he  had  to  con- 
sider, arising  as  I  have  said,  under  the  statute  of 
Elizabeth,  used  language  in  that  case  which,  as  I  mnst 
not  forget,  has  passed  under  his  eye  and  been  allowed 
to  stand  as  part  of  the  case  after  revision  by  him.  He 
says :  "  Oan  an  assignment  of  leasehold  property  ever 
be,  properly  speaking,  voluntary  P  I  remember  a  case 
in  my  own  practice  at  the  bar,  which  is  not  reported,  in 
which  the  owner  of  three  leasehold  houses  made  a  pro- 
mise on  his  deathbed  to  give  one  of  them  to  his  widow ; 
and  the  executor  accordingly  signed  a  written  agreement 
to  assign  one  of  the  houses  to  the  widow,  she  undertaking 
to  pay  an  apportioned  rent  of  one  guinea  to  the  ground 
landlord  and  performing  the  covenants  of  the  lease.  I 
advised  that  this  was  a  nudum  padum;  but  It  was  held 
by  Shadwell,  V.O.,  to  be  an  agreement  for  valuable 
consideration."  It  may  be  that  Shadwell,  T.O.'s 
decision  was  wrong.  It  may  be  that  the  question  which 
James,  L.J.,  there  puts  ought  to  be  answered  in  the 
affirmative,  that  an  assignment  of  leasehold  property  can, 
striotly  speaking,  be  voluntary.  But  that  is  npt  con- 
sistent with  the  way  in  which  it  is  put  in  the  case,  or,  as 
I  understand  it,  with  the  decision  in  the  case,'  wKdoh 
seems  to  be  founded  on  that  general  proposition.  It  is 
not  for  me  to  canvass  that,  and  to  say  how  far  it  ought 
to  go.  Mr.  Hall  presses  me  not  to  extend  PHce  v. 
Jenkina  ;  but,  if  my  view  of  the  case  is  right,  I  dionld 
not  be  extending  it,  but  following  it  exactly. 

A  more  difficult  argument  to  deal  with  i^  this :  that 
that  decision  is  limited  to  oases  under  27  Blis«  «•  4.    I 
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Gb&habd  v«  Homtaoub  &  Go. 


High  Ooma. 


oannot  mysaU  see  tbftt,  oq  the  face  of  the  report.    It 
was,  it  is  trae,  a  case  under  that  statute ;  and  no  doubt 
there  hsTe  been  cases  decided  sinoo'— 0.9.,  Sso  parte  Hill~ 
man^  In  re  Bidder ^  and,  I  think,  also  Ghreen  t.  Paiersan'- 
in  which  the  court  seems  to  have  treated  Price  t.  Jenkins 
as  applicable  only  to  cases  arising  under  that  statute ; 
but  my  difficulty  is,  that  I  nowhere  find  any  Judgment 
of  the  Ocurt  of  Appeal  saying  that  that  is  so.    What 
has  been  said  is  no  doubt  consistent  with  that  view ;  and 
it  may  be  that  when  the  Oourt  of  Appeal  is  called  upon  to 
consider  the  matter  it  may  hold  that  Tiew.    But  when  I 
find,  for  instance.  Gotten,  L. J.,  in  Green  ▼•  Poteraon,  refer- 
ring to  Price  t.  Jenkins,  not  at  great  length,  but  still  at 
sufficient  length  for  the  purposes  of  the  case  then  before 
him,  and  referriog  to  it  as  decided  under  the  statute  of 
Elisabeth,  but  not  saying  in  so  many  words  that  it  is 
applicable  to  oases  under  that  statute  and  to  none  other, 
I  do  not  think  that  I  am  competent  to  supply  those 
words  and  to  say  that  it  is  applicable  to  no  oUier  cases. 
In  Irish  cases,  where  the  Judges  are  apparently  not 
bound  by  the  decisions  of  the  Oourt  of  Appeal  here,  they 
haTe  gone  the  other  way,  and  thought  themselves  at 
liberty  to  decide  diflerenUy.    It  would  not  be  right  for 
me  to  listen  to  those  cases,  because  they  ha?e  no  authority 
here  against  the  decisions  of  our  own  Oourt  of  Appeal. 
I  am  told  that  there  are  text-books  which  point  to  a 
review  of  Price  v.  Jenkins  when  the  opportunity  occurs ; 
and  if  the  amount  in  dispute  in  this  case  were  larger  I 
might  express  the  hope  that  it  would  go  to  the  Oourt  of 
Appeal,  and  that  this  question  which  has  agitated  the 
professional  mind  would  be  set  at  rest.    I  should  not  of 
course  apply  the  dedsion  in  Ptics  1.  Jenkins  to  any  of 
those  cases  to  which  the  Oourt  of  Appeal  says  that  it  is 
not  applicable ;  but  that  sooms  to  me  to  come  to  this  : 
that  it  is  not  applicable  to  oases  where,  according  to  the 
statute  or  the  practice  of  the  oourt,  you  do  look  into 
the  consideration  to  see  whether  it  is  suflloient  or  not. 
In  ordinary  cases  that  is  not  the  rule ;  and  so  long  as 
there  is  some  consideration,  and  in  the  absence  of  fraud, 
the  court  does  not  inQnire--does  not  "  weigh  in  golden 
scales,"  as  the  phrase  is — the  consideration  which  has 
passed.    I  think  that  there  was,  according  to  Price  ▼. 
Jenkins,  some  consideration  suficient  to  make  Alfred 
John  Tubb  a  purchaser  for  ?alue  instead  of  a  Tolunteer, 
and  that  therefore  the  Tendors'  lien  will  not  hold  as 
against  him  and  those  claiming  under  him^ 

Solidtors,  A.  H.  OnnMer;  F.  Bradley. 


Q.  B.  BiT.  (Huddleetoni ) 
B.,  and  Stephen,  J.)    J 


Oct  31 ;  Not.  1. 


QXBHABD  V.  THoTSTXatVE  &  Co. 

Low,  SoKs,  &  Co.,  Okdmanis.  (0.) 

Interpleader  •*  JurisiicHon  to  order  issue  —  Claimant 
substituted  as  defendant  *^in  lieu  of  '*  applicant'^ 
LimUation  of  '  claimant  to  applieanfs  defences  — 
B.  8.  a,  1883,  ord.  67,  rr.  1  (a),  7. 

M,  Jt  Cb,  were  sued  hy  0,  as  acoeptors  on  a  HU  of  eo^ 
change.  M.  4'  Co,  had  handed  the  hiU  to  L,  &  Co.  for 
fuU  valme  receieed.  L.  ^  Co.  had  reaUy  obtained  the 
hill  for  one  ff.  in  eonsideration  of  the  value  qf  a  eargo 
sent  by  G.to  England  from  Bussia,  which  H.  instructed 
L.  4  Co.  to  sell  on  commission.  H.  obtained  possession  of 
the  cargo  on  handing  over  the  bill  to  Q.*s  agents  in  Eng* 
land.  The  biU  was  then  forwarded  to  O.  in  Bussia,  and. 
being  duly  presented^  was  dishonoured,  whereupon  Cf, 
sued  M.  ^  Co,  as  acoeptors.  L,  4"  Oo,  me€mtime  give 
M.  4  Co,  notice  not  to  pay  the  biU^  on  the  ground  that 

(a.)  Reported  by  Spxhobb  L.  Holland^  Esq.,  Barrister- 
at-Law. 


theyj  L.  &  a.,  had  parted  with  the  bUl  through  ih$ 
fraud  qf  H,,  and  that,  the  eargo  being  deteriorated,  then 
had  not  receifoedfuU  value  for  the  biU,  and  claimei  to  ht 
recouped  for  their  lossoniUsale  from  the  moneys  handed 
U  M.4  Co.  for  the  biU.  M.  Jt  Co.  apply  for  «iia<«- 
pleader  issue  to  be  ordered,  which  the  master  gnuM^ 
and  on  which  he  substituted  L.S  Co.  as  defendaaUt  in 
lieu  of  M.  4  Co.  On  appeal  to  the  judge  at  eham^t 
the  order  for  interpleader  was  affirmed,  but  a  ooniUitn 
imposed  limiting  L.  Jt  Co.,  as  defendants,  to  sueh  dsfmeet 
only  asM.A  Co,  could  have  raised, 

mid,  that,  M.  di  Co,  being  *^  persons  seeking  relief  wis 
were  under  liability  for  a  debt  in  which  they  were,  or 
empected  to  be,  sued  by  two  or  more  parties  making  «^ 
verse  claims''  wUhin  the  terms  of  B.  8,  C,  ori.  B% 
r.  1  (a),  there  was  jurisdiction  for  the  court  or  judgs  t$ 
exercise  their  discretion  in  ordering  an  interpleader  ism, 
and  that  sueh  discretion  had  heen  rightly  exercised;  M 
that  there  was  no  juriedicHon  under  ord.  67,  r.  7,  to  Unit 
the  defenees  qf  the  claimant,  who  is  substituted  as  d^snd- 
ant,U  such  defences  as  theoriginal  defendant  eoMrcits, 
since  the  words  of  ord.  57,  r.  7,  empowering  the  eewier 
judge  to  substitute  any  claimant  as  defendant  "iaties 
of"  the  applicant,  the  original  drfandant,  did  not  mesn^ 
that  such  elaimant  should  stand  <<  in  the  aetualplacs  of, 
but  instead  of,  sueh  defendant 

Oroes-motionB  against  an  order  f6r  an  interpkate 
issue  made  by  WillS|  J.,  at  ohamben. 

Upon  the  hearing  of  an  application  for  an  interpleiaer 
issue  to  be  granted  the  master  made  snoh  order,  sntetitat' 
ing  the  claimants  as  defendants,  and  npon  appeal  to  ite 
judge  at  chambers  Wills,  J.,  made  the  following  ocdsr^-- 

Def  endant  to  pay  into  court  the  snm  of  £688  ISs.  7d. 
within  a  week.  Low,  Sons,  &  Go.  (the  olaimaots)  to  be 
substituted  as  defendants  in  the  action  brought  hj  toe 
plaintiffs  against  Montague  &  Ga,  but  such  snbetitalied 
defendants  to  be  confined  to  snoh  defences  and  nA 
grounds  of  counterclaim  as  the  present  defendanti 
(Montague  &  Go.)  might  have  set  up. 

The  claimants  (Low,  &  Sons,  Go.)  now  mored  agtioafe 
the  abore  order  in  so  far  as  it  limited  their  defence  to 
that  available  to  Montague  &  Go.,  on  the  ground  tiiat  w 
judge  had  no  power  to  impose  any  such  limitation. 

The  plaintiffs,  Gerhard  and  Hey,  moved  that  the  whole 
order  should  be  diaoharged,  on  the  ground  that  there  wtf 
no  jurifldiotion  to  make  an  interpleader  order  at  all,  <»• 
if  there  was,  that  the  disoretion  of  the  judge  had  been 
wrongly  exeroised. 

Both  orders  were  heard  together,  and  the  facts  sie 
fully  set  out  in  tiie  judgment. 

Pike,  for  the  daimants.— The  sola  authority  for  intor- 
pleader  orders  is  now  contained  in  order  67  of  B*  8*  ^ 
1888.  By  rule  7  of  that  order  the  judge  may  substttato 
a  claimant  aa  defendant  <<  in  lieu  of  or  in  addition  to  tte 
appUoant,"  but  he  has  no  jurisdiotion  to  impose  Unit^ 
tions  on  the  defenoe  of  such  suhetituted  defendant 

J.  B.  Banks,  for  the  plaintiffs.— This  Is  not  a  case  ibc 
an  interpleader  order  because  the  two  claimants  ^^ 
claiming  for  the  same  subject-matter.  An  ^^^^P'^^JhA 
oannot  be  granted  when,  in  the  issue  between  W 
parties,  either  claimant  would  not  be  in  the  same  poo* 
tion  or  could  not  assert  the  same  rights  of  P'^'P^'^'.  J\!t 
plaintiib'  daim  against  Montague  &  Co.  is  on  a^  » 
exchange,  for  the  value  of  which  the  whole  ^'"^Jf 
Montague  &  Co.  are  liable.  The  claimants,  Low  &  ^ 
can  oBdy  daim  against  Montague  &  Go.  for  a  "P^^^Jf"} 
of  money,  the  price  for  which  they  bought  the  biu» 
exchange  from  them.  No  issue  can  be  framed  wiuof 
would  give  the  plaintiffs  the  same  rights  against  Low  a 
Go.  as  against  Montague  &  Go ;  and  if  so,  no  inter^^e<>» 
wiU  ]iei--Baker  t.  Australasian  Bank,  6  W.  B.  250»  ^ 
G.  B.  N.  a  616  ;  Ihrr  ▼.  Ward,  2  M.  &  W.  844 ;  ^»^J; 
Midland  Bailway  Co,^  12  G.  B.  468.  If  then  ii  jariiOiow^ 
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HiSH  OoxrBT* 

(JhEHABD  v.  MONTAOUI  &  Oo. 

High  OouBTt 

the  disantion  of  the  Judge  has  been  rightly  ezeroised  in 
impodo;  a  limitation  on  the  defence  to  be  raised  by  Low 
Ic  Oo.  Sinoe  ord.  57,  r.  7,  the  claimant  can  be  snbstitnted 
"in  Uss  of"  the  first  defendant^i.^^.,  « in  the  place  of  " 
iliit  defeodant.  The  claimant,  being  exactly  in  the  place 
of  the  lb8t  defendant,  ia  limited  to  that  defendant's  right 
<rf  " ' 


B,3rajf^fot^e  defendant,  Montagne  &  Oo. — ^The  de- 
todiati  are  entitled  to  tne  relief  of  an  interpleader 
Older,  and  are  not  concerned  as  to  any  conditions  imposed 
on  the  other  two  parties.  They  are  persons  **  seeking 
lelifit  under  liability  for  a  debt  in  respect  of  which  they 
are  gaed,  or  expect  to  be  sned,  by  two  or  more  parties  *': 
ord.  57,  r.  1  (a).  They  have  been  sned  by  the  plaintiffs 
oathebiU,  and  they  can  also  be  sned  by  Low  k  Co.,  who 
altege  that  thqr  parted  with  the  bill  by  fraud,  and  who,  if 
89,  leoain  the  true  holders  of  the  bill :  Hegan  ▼.  Serle, 
9DowIiiig'8  P.  Gas.  193;  Attenbormtgh  y.  St.Katherine*8 
Doeh  a.,  26  W.  B.  583,  3  C.  P.  D.  450. 

FQe,  ha,  reply. — Ord.  67,  r.  1,  clearly  gives  the  judge 
diBoretioDary  power  in  granting  an  interpleader  applies- 
tioo.  Bole  7  gives  power  to  order  an  issue  to  be  stated 
where  adriaable,  bat  also  a  power  to  substitute  or  add  a 
dainant  as  defendant,  who,  when  so  substituted,  be- 
oonea  a  defendant  in  every  respect  instead  of,  and  not  in 
the  shoes  of,  the  former  defendant.  The  discretion  of 
bolh  master  and  jadge  has  been  practically  exercised  in 
laworof  an  interpleader,  and  ought  not  to  be  reversed. 

HUDDLBBTON,  B.— Wc  havc  to  deal  with  two  cross- 
motioiu.  The  daimants,  Low  k  Co.,  move  that  the 
iDteipleader  order  may  so  far  stand,  but  that  the  condi- 
tioDa  impoMd  by  my  brother  Wills  be  struck  out  from  it. 
The  pkintifEs  seek  to  set  aside  the  interpleader  order 
attogether,  though,  if  it  is  allowed  to  stand,  they  are 
viDiog  it  should  remain,  provided  the  conditions  imposed 
OS  tike  claimants  be  maintained.  The  applicants  for  the 
ndei^  tiie  present  defendants,  Montague  8c  Co.,  are  con- 
tent to  have  the  interpleader  order,  whether  with  or 
vikhoot  conditions,  imposed  on  the  other  parties. 

What  are  the  real  facts?  The  subject-matter  of  the 
Htigafeioa  is  really  a  cargo  of  game  to  be  sent  from 
BaaBia.  The  plaintifb  are  Russian  merchants  consigning 
tUa  OKgo  to  London.  Their  agents  are  Shenker  ic  Co., 
ia  iKmdon.  Their  instructions  to  their  agents  are  that 
the  cargo  is  to  be  consigned  to  one  Hasf  eld,  but  that  they 
KB  act  to  part  with  the  bill  of  lading  until  payment, 
■  ita  equivalent,  is  received  from  a  responsible  person. 
Httfild,  knowing  this,  sees  Low  k  Oo.,  and  by  repre- 
aafciDg  to  them,  as  is  alleged,  that  the  cargo  was  about 
to  aitiTe^  and  that  they  (Low  k  Oo.)  were  to  act  as 
iCnta  for  its  sale  with  a  payment  on  commission, 
bkdaeas  them  to  find  him  means  to  pay  for  the  goods. 
I^  k  Go.  f or  that  purpose  propose  to  purchase  the  bill 
of  exdiange  in  question  from  Montagne  k  Oo.  Hasfeld 
^jrapon  goes  to  Montague  k  Oo.  and  gets  the  draft 
picpaied  by  whioh  the  plaintiffs  in  Russia  can  obtain 
<^  the  value  of  their  consignment.  Low  k  Oo.  take 
ttA,  £500  odd,  to  Montagne  k  Co.,  and  obtain  from 


Shaoher  k  Oo.  the  bill  of  lading  by  handing  to  them  the 
m^  enhange.  This  is  sent  out  to  the  plaintiffs  in 
*■«»,  and  on  being  presented  by  them  when  due  is 
Ajwwred,  Low  k  Oo.  aUege  that  they  parted  with 
we  yi  to  Hasfeld  through  a  fraud  on  his  part,  because 
^lipeaented  the  cargo  as  on  the  point  of  starting 
*hea  it  vas  really  in  harbour,  and  being  composed  of 
P"*^  artidee  was  becoming  deteriorated.  The 
caigD  bdag  detained,  was  eventuaUy  sold  by  Low  k  Oo. 
*  a  loa»-««mely,  for  £800  odd  instead  of  *600  odd, 
•jJMwtmt  of  the  bilL  They  now  allege  their  right  to 
"•"^  the  hOl  or  its  value,  because  they  only  parted 


with  it  through  the  fraud  of  Hasfeld,  whom  they  further 
allege  to  have  been  in  realil^  the  agent  of  the  plaintiffs, 
who  would  therefore  be  answerable  for  his  fraud.  The 
plaintiffs  sue  Montagne  k  Oo.  upon  the  bill  as  its 
aooeptors.  Low  k  Oo.,  however,  have  given  notice  to 
Montagne  k  Oo.  not  to  pay  the  bill,  alleging  that  th^ 
have  a  cause  of  action  against  Montague  k  Oa  for  the 
same,  and  intend  to  maintoin  it.  Montague  k  Oo.  being 
sned,  or  threatened  to  be  sned,  by  these  two  parties, 
daim  the  benefit  of  an  interpleader  issue. 

The  master  orders  it,  and  Wills,  J.,  confirms  his  order 
so  far,  but  he  incorporates  into  the  master's  order  oer» 
tain  terms. 

The  questions  for  us  are  whether,  under  such  ciroam- 
stances,  there  is  a  right  of  interpleader  at  all)  and, 
secondly,  whether,  if  so,  the  judge  has  power  to  insert 
such  conditions  upon  the  claimants,  who  are  substituted 
as  defendants.    When  may  relief  by  way  of  interpleader 
be  granted  ?    By  ord.  57,  r.  1  (a),  **  where  the  person 
seeking  relief  is  under  liability  for  any  debt    .... 
for  or  in  respect  of  which  he  is,  or  expects  to  be,  sued 
by  two  or  more  parties  making  adverse  claims  thereto.*' 
Olearly  Montague  k  Oo.  were  persons  seeking  relief  as 
being  **  under  a  liability  for  a  debt  for  or  in  respect  of 
which  two  parties  were  making  adverse  claims."    They 
had  been,  in  fact,  sued  by  the  plaintiffs,  and  had  notice 
from  Low  k  Oo.  of  their  claim,  in  respect  of  whioh  they 
might  expect  to  be  sued.     The  i^uiding  words  of  the 
rule  are,  relief  "  may  be  granted  "  under  such  cironm- 
stanoes.    A  discretion  is  g^ven  to  the  judge  to  refuse  or 
to  grant  the  relief  so  applied  for.    Therefore  the  master 
and  judge  had  jurisdiction  to  make  this  interpleader 
order.    Ought  that  discretion  to  have  been  exercised  in 
granting  the  relief?    I  should  be  quite  ready  to  exercise 
my  discretion  here  in  ordering  Uiis  relief,  even  if  it  had 
not  been  already  so  exercised  by  the  judge  and  master^ 
and  I  see  no  reason  to  overrule  their  discretion  so  far. 
It  is  hard  upon  the  plaintiffs,  who  have  parted  with  their 
cargo,  to  have  to  go  from  one  person  to  another  to 
recover  its  value.    But  Low  k  Oo.    have   equally  a 
grievance  in  having  been,  as  they  say,  imposed  upon  by 
a  person  alleged  to  be  an  agent  of  the  plaintifb.    Mon- 
tague k  Oo.  are  certainly  in  a  very  hard  position,  sinoe 
they  are  absolutely  innocent  parties,  who  have  parted 
with  a  bill  of  exchange  for  value  received,  and  are  now 
called  upon  to  meet  that  bill  which  they  had  reason  to 
believe  would  be  met  elsewhere.    Low  k  Oo.,  again^ 
have  paid  cash  to  obtain  the  bill,  and  have  lost  the  full 
value  of  the  cargo  as  well.  Montague  and  Oo.  are  olearly 
liable  as  acceptors  of  the  bill,  and,  if  so,  have  praoti* 
cally  no  defence.    Low  dc  Oo.  are  equally  clearly  entitled 
to  recover  from  someone  their  loss  on  the  depreciated 
cargo,  for  which  thqr  had   paid  full  value  in  the  pur- 
chase of  the  biU.    If  they  can  show  fraud  in  their  part- 
ing wich  the  bill,  they  have  a  good  defence  to  the  action 
by  the  plaintiffs,  which,  if  sustained,  would  make  Low 
k  Oo.  the  true  holders  of  the  bill,  on  whioh  they  oould 
recover  from  Montague  k  Oo.  the  difference  between  the 
value  paid  for  it  and  the  less  amount  realized  for  the 
sale  of  the  cargo.    Olearly,  under  such  circumstances, 
Montague  k  Oo.  are  entitled  to  be  relieved  from  being 
made  parties  to  this  action.    I  hold,  therefore,  that  the 
discretion  was  rightly  exercised,  and  that  the   inter- 
pleader order  ought  to  be  granted. 

The  question  remains  whether  the  terms  imposed  by 
Wilb,  J.,  on  the  claimants.  Low  k  Oo.,  can  be  main- 
tained— that  is  to  say,  whether  he  bad  jurisdiction  to 
attach  any  such  conditions  to  an  interpleader  order, 
limiting  Low  k  Oo,  to  those  defences  only  which 
Montagne  k  Oo.  could  set  up.  I  am  of  opinion  that  the 
judge  had  no  power  to  grant  an  interpleader  order  and 
yet  impose  conditions  on  the  claimants  other  than 
security  for  costs.  By  rule  7  of  order  57  the  judge 
<^  may  order  any  claimant  to  be  made  a  defendant  in  lieu 
of  or  in  addition  to  the  applicant/*  or  *^  may  order  that 
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Hh«  Or.      Thabbis  Bvlphitb  and  Goffbr  Co.  v,  Socixtb  Imsustribilb  st  Goiqceroialb  dbs  Mbtaux*     He.  Ou 


An  iifue  between  the  olaimuits  be  stated  and  tried.*'  It 
is  said  that  the  claimant  being  sabstitated  **  in  lien  of '' 
the  original  defendant,  means  that  he  must  stand  exactly 
in  that  defendant's  shoes,  but  the  words  do^not  admit  of 
snoh  a  narrow  interpretation.  The  claimant  may  be 
made  an  additional  defendant,  in  which  case  olearly  he 
would  be  at  liberty  to  raise  any  additional  defences  open 
to  him,  or  he  may  be  substituted  altogether  as  defendant 
for  the  original  defendant,  in  which  case  the  same  liberty 
must  be  left  to  him.  The  words  mean  "instead  of* 
rather  than  in  the  actual  place  of  the  original  defendant. 
I  think,  therefore,  the  limitation  of  Low  &  Go.  to  the 
defences  only  which  Montague  Sc  Go.  might  have  set  up, 
is  not  wazranted  under  the  rules  as  to  interpleader  now 
in  force.  The  order  of  the  master,  therefore,  for  an 
interpleader  issue  and  for  the  substitution  of  the 
claimants  as  defendants  will  stand,  and  the  order  of 
Wills,  J.,  will  be  varied  so  far  as  the  limitation  to 
particular  defences  is  concerned. 

Stbphen,  J. — I  agree.  If  there  is  anything  in  the 
plaintiif  s  contention  that  the  words  <'  in  lien  of  "  in  rule 
7,  order  67,  ought  to  have  the  narrow  interpretation  he 
wishes  to  impose  on  them,  there  is  nothing  to  preyent 
him  raising  that  contention  at  the  trial,  so  as  to  prevent 
Xiow  U  Go.  going  into  other  defences  than  those  open  to 
Montague  &  Co.,  but  I  find  no  jurisdiction  to  make  snoh 
an  interpretation  a  condition  of  the  grant  of  an  inter- 
pleader order  as  has  been  done  here. 

Crou-moiion  of  the  plaintiff s  dismissed, 

Motion  of  the  defendants  granted, 

Bolidton  for  the  plaintiffs.  Bird  db  Moore, 

Solicitors  for  Low  k  Go.,  Jngledew  <k  Co, 

Solioitora  for  Montague  k  Go.,  Bill,  Son,  &s  Richards, 


Thabsis    Soxphub   and    Cofpbb    Co.    v,    Sogiste 

IhDVSIBIELLB  ZT   COIEMSBCIIALE  BES  MetaUX.   (tf.) 

Praotio&^Serviee  of  writ — Qmtract  with  foreign  ear- 
pormtion^^Appointment  by  foreign  corporation  of  agent 
to  accept  serviee'^ Power  of  parties  to  contract  them^ 
selves  out  of  the  rules — Bankruptcy  of  foreign  cor- 
poration — Effeot  of  on  authority  of  agent — Ord,  9,  r.  8, 

It  is  competent  for  parties  to  a  contract,  to  contract 
themselves  out  of  the  rules  as  to  the  mode  of  service  of 
writs,  and  to  appoint  a  partic^ilar  person  to  accept  such 
service  :  hence,  where,  in  a  contract  made  by  an  English 
company  with  a  foreign  corporoition,  the  foreign  corpora 
tion  appoint  a  person  within  the  jurisdiction  of  the  Eng- 
lish courts  their  agent  to  accept  service  of  any  writ  or 
other  legal  process  arising  out  of  tJte  contract,  and  where 
such  appointment  is  to  be  irrevocable  until  some  other 
agent  is  appointed,  and  no  other  agent  is  appointed, 
service  of  a  writ  upon  nich  person  is  a  good  and  effective 
service,  although  not  in  acoerdanee  with  the  rule  as  to 
service  upon  corporations^  even  though  the  foreign  cor* 
poraUon  has  become  banhrupt  before  the  date  of  such 
service,  as  such  bankruptcy  does  not  operate  as  a  revoca^ 
Uon  of  the  authority  of  the  agent  to  accept  service. 

Appeal  from  an  order  of  Pollock,  B.,  at  chambers, 
afi&rming  an  order  of  a  master,  refusing  an  application 
to  set  aside  a  writ  on  the  ground  that  the  defendants 
reside  and  carry  on  business  in  France  out  of  the  juris- 
diction of  the  court,  and  that  the  writ  was  not  properly 
lerred. 

The  plaintiffs  are  a  company  who  carry  on  business  in 

(a.)  Eeported  b^  S|r  SHaneroN  BAips^,?ai?ri9ter-9t-Law. 


England,  the  defendants  are  a  company  inooiporated 
under  articles  of  association  carrying  on  their  bosinen 
in  Paris,  and  they  neyer  have  had,  and  had  not  at  the 
date  of  the  service  of  this  writ,  any  office  or  plsoe  of 
business  in  the  United  Kingdom. 

The  plaintiffs,  in  April,  1888,  entered  into  acontrtot 
with  the  defendants  for  the  sale  and  delivery  to  the 
defendants  of  certain  quantities  of  copper,  whioh  the 
defendants  were  to  accept  f^om  time  to  time. 

This  contract  contained  the  following  danae :— "This 
contract  shall  be  constmed  according  to  English  law,  and 
for  the  purposes  thereof  the  defendants  hereby  aobmit 
themselves  to  the  jurisdiction  of  the  High  Court  of 
Justice  in  England,  and  they  hereby  appoint  A  E 
Berthond  and  John  Beeves,  of  No.  41,  Threadneedle- 
street,  in  the  Gity  of  London,  and  every  member  for  the 
time  being  of  the  firm  of  Coulon  &  Berthond,  of  No.  41, 
Threadneedle-street  aforesaid,  or  of  any  firm  soooeedinf 
them  in  business,  and  every  olerk  for  the  time  being  of 
such  firms,  their  agents  on  whom  any  writ  or  other 
legal  process  in  respect  of  any  matter  arising  out  of  thii 
contract  may  be  served,  and  such  appointment  shaU  not 
be  revocable  unless  and  until  the  defendants  shall  hire 
appointed  other  agents  carrying  on  busio ess  in  London 
.  .  .  and  service  of  any  writ  or  other  legal  prooea 
upon  the  agents  hereby  appointed  shall  be  deemed  to  be 
good  service  on  the  defendants,  and  for  the  purpoaes  of 
this  clause  the  defendants  elect  domicile  at  the  offioe  of 
A.  H.  Berthond  and  John  Eeeves  aforesaid." 

In  April,  1889,  the  defendants  were  declared  by  a 
French  court  to  be  in  judioial  liquidation,  and  a  jodioial 
liquidator  was  appointed,  and  the  business  was  being 
wound  up  under  the  French  bankruptoy  laws. 

The  defendants  thereupon  refused  to  accept  any  more 
deliveries  of  copper,  and  an  action  for  breach  of  the  oon- 
tract  to  accept  the  copper  was  brought  by  the  plaintiib 
againsv  the  defendants. 

The  writ  was  personally  served  upon  Mr.  John  Beevee, 
a  member  of  the  firm  of  Coulon  &  Berthond,  at  41| 
Threadneedle-street.  The  defendants  did  not  appear  to 
the  writ,  but  made  an  application  to  set  aside  the  ttf- 
vice,  on  the  ground  that  it  had  not  been  properly  served 
according  to  the  provisions  of  ord.  9,  r.  8.  The  defend- 
ants had  not  revoked  the  authority  of  Mr.  John  BeeTei 
to  accept  service  on  their  behalf. 

The  master  and  judge  at  chambers  held  that  the  ler- 
▼ioe  was  good,  and  refused  to  set  aside  the  writ ;  the 
defendants  appealed. 

Tiudal  AtUnson,  for  the  appellnnts.— The  ssirioi 
here  is  bad,  as  it  is  not  in  accordance  with  the  terma  j 
the  rule,  and  it  is  not  competent  for  parties  to  oonMl| 
themselves  out  of  the  rule.  The  contract  to  accept  b*^ 
vice  at  a  particular  place  is  a  contract  which  ^^  l'^  ^ 
voked  at  any  time  ;  it  is  not  binding  upon  theliquidito^ 
and  the  bankruptcy  revokes  the  power. 

Barnes,  Q,C.,  and  Houghton,  for  the  respondents^ 
The  parties  can  contract  as  to  the  mode  of  service  as  w 
have  done  in  this  case,  and  such  contract  is  fS9^  ^ 
power  to  accept  service  is  irrevocable  unless  and  ^ 
another  person  is  appointed,  and  no  other  agent  b*"^ 
appointed  here.  The  contract  to  accept  service  in  Londi 
is  good,  and  the  bankruptcy  of  the  defendants  does  n 
revoke  the  authority  of  Mr.  John  Eeeves  to  accept  ss 
vice. 

The  following  cases  were  cited : — Nutter  v.  ^^*^^. 
MarUimes  de  France,  54  L.  J.  Q.  B.  527,  84  W. 
Dig.  150  ;  Copin  v.  Adamson,  24  W.  B.  85,  1  I*  | 
17;  Gibson  v.  Carruthers,  8  M.  &  W.  888;  ^**^^ 
Buchanan,  1  Bast,  6  ;  Lewis  v.  Owen,  4  B.  &  ^^^r. 
Phillips  V.  Allan,  8  B.  &  G.  477 ;  BaHley  v.  Uo4^ 
9  W.  E.  693 ;  EUis  v.  McHenry,  19  W.  E.  60S,  L.  J*. 
G.  P.  228 ;  Gardiner  v.  Houghton,  2  B.  &  S.  748. 

FiBLD,  J.— This  is  an  action  brought  by  w  BogW 
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High  Oottst. 


Ih  the  Goods  op  Saxuel  Goysll. 


HlOH  OOVBT. 


oorpontion  against  a  foreign  oorporation,  and  the  qnes- 
tioD  now  before  ns  is  whether  the  seryioe  of  a  writ  which 
has  been  effected  is  a  good  servioe,  and  the  defendants 
eoffle,  fuia  timet,  and  say,  ''  Declare  this  to  be  a  bad 
Berrioe,  and  do  not  let  any  judgment  follow  npoa  it 
QsIesB  ve  appear/  The  qnestion  therefore  is,  whether 
(he  writ  has  been  eflectnally  served. 

Nov,  the  prinoiple  of  the  rules  of  practice  is  that  in 
all  cuoBj  where  possible,  personal  service  should  be 
effected,  and  if  prompt  personal  seryioe  cannot  be 
effected,  then  that  there  may  be  a  service  in  such  manner 
u  a  jodge  may  direct.  In  the  case  of  a  corporation 
wmoe  ii  effected  according  to  the  rule  declaring  what 
the  tenai  of  that  service  and  the  mode  of  service  shall 
be;  bittbat  mode  has  not  been  adopted  in  the  present 
ease,  tberafore  the  case  dees  not  fall  within  that  rule. 

rJie  senrioe  has  been  effected  by  delivering  a  copy  of 
tbe  writ  to  Mr.  John  Beeves  at  his  place  of  business  in 
I^don,  and  Mr.  Beeves  is  a  partner  in  a  firm  known  as 
Bfftbood  k  Beeves,  who  acted  sometimes  as  agents 
far  tbe  defendant  corporation,  and  not  merely  as 
igeat?,  beoaose  the  service  would  be  bad  in  accord- 
anee  irith  the  decision  {Nuttsr  v.  Menageries  MaritivMs 
ie  f^ratue)  to  which  my  lord  was  party  some  years  ago, 
vfaicb  says  that  any  person  to  be  served  must  be  an 
ofioff  at  the  head  office  of  the  defendant  company ;  but 
then  the  service  is  alleged  to  be  good  shortly  by  contract. 
ITov,  by  the  clause  in  question  in  the  contract  there  is 
Bota  meie  power  of  attorney  given  to  Beeves  ;  there  is 
Botapower  given  to  him  to  do  anything  whatever ;  but 
then  ii  a  contract,  whereby,  for  good  consideration,  the 
defeadanta  contract  that  they  attorn  to  the  jurisdiction 
of  this  ooorty  and  further,  that  they  have  appointed 
tetun  persons  to  be  their  agents,  on  whom  any  writ  for 
the  purpose  of  this  contract  may  be  served.  Had  the 
Batter  rested  there,  it  seems  to  me  that  that  is  an  irre- 
neaUe  appointment  of  those  people  ;  but  it  is  clear 
that  that  is  so  by  the  dause  itself,  for  the  clause  goes  on 
to  my  that  sndi  appointment  shall  not  be  revocable 
qbIm  and  until  the  defendants  shall  have  appointed 
other  agents  carrying  on  business  in  London.  Therefore 
a  was  elearly  within  the  power  of  the  defendants  to 
bare,  fhst  of  all,  appointed  other  agents,  and  then  they 
■lifht  hare  revoked  the  authority  of  Berthoud  Sc  Beeves, 
bat  that  they  have  not  done.  There  is  no  suggestion 
tt/where  that  this  appointment  has  been  revoked,  nor, 
indeed,  would  it  have  been  possible  to  revoke  it  unless  or 
until  aome  other  persons  had  been  appointed. 

the  question,  therefore,  is  raised  whether  or  not, 
o^  the  oironmstances,  this  service  is  an  effective  ser- 
^  Nov  it  is  clearly  not  a  service  in  the  manner  pro- 
^^  bj  the  rules,  but  then  is  it  to  be  competent  to  any- 
^  to  contract  themselves  out  of  the  rules,  at  all  events 
^  ifree  to  a  particular  mode  of  service,  and  not  only 
^  but  to  appoint  a  particular  person  to  accept  seryioe 
te  bin.  It  ia  quite  clear,  on  principle,  that  a  person 
^7  appoint  another  for  consideration  as  agent  to  accept 
arriee,  and  may  contract  with  someone  else  that  that 
poua  shall  be  the  person,  until  revocation,  to  accept 
«"i«.  Not  only  ia  that  so  on  principle,  but  there  is  an 
J^orityto  that  effect  North,  J.,  has  very  recently 
Wd  that  view  in  the  case  of  this  very  company,  where 
*Wd  that  a  foreign  person  can  contract  to  have  a 
j^||nB]e  for  tiie  porpoee  of  being  sued  within  the  juris- 
««*a  [S^eUte  Ijuluttrielle  dcs  Metaux  v.  Ginnpan- 
••  P^rtvfueia  dos  Minas  de  Huelva,  33  S.  J. 
y)'  Therefore  a  person  may  so  contract,  and  it 
to  me  that  the  defendants  here  have  so  contracted. 


It 


to  me  that  if  the  matter  had  rested  simply 


vithint  baakruptqy  or  liquidation,  there  could  be  no 
^^^*««i  at  an  but  Uiat  that  would  be  good  service. 

The  neit  point  ia,  does  the  bankruptcy  of  the  defend- 
■ata  render  the  service  bad.  The  way  in  which  it  was 
"^^  fa  fee  defendants  was  this :  It  was  said  this 
vn  a  penooal  oontiaot  between  the  plaintiffs  and  the 


defendants,  and  that  is  not  binding  upon  the  judicial 
liquidator,  but  is  like  the  case  of  the  zeroc«tion  of  a 
power  of  attorney  by  death  or  otherwise.  That  does  not 
seem  to  me  to  apply  here.  What  is  the  effect  of  the 
bankruptcy  ?  We  have  a  statement  of  the  French  law 
with  reference  to  it,  but  I  do  not  rely  on  that,  because  I 
assume  that  in  French  law  oesHo  bonorum  is  very  much 
the  same  as  it  is  in  this  country— namely,  that  if  a  man 
has  given  up  his  property  to  be  divided  among  his 
creditors,  then  the  Legislature  has  said  that  a  oontraot 
shall  not  be  dissolved,  but  that  there  shall  be  simply  a 
remedy  against  the  property  of  the  person  who  has  made 
the  contract.  It  is  quite  dear  that  it  has  long  been  the 
law  that  this  country  does  not  recognize  the  dissolution 
of  a  contract  made  in  this  oountiy  and  declared  to  be  the 
law  by  the  legislation  of  a  foreign  State. 

Under  these  circumstances,  what  effect  can  be  given 
to  the  fact  that  the  company  has  been  put  into  judicial 
liquidation?  The  limits  of  the  rule  have  been  very  well 
fixed  in  the  case  cited  of  Phillipt  r,  AUaniy  which  was 
the  case  of  the  discharge  of  an  insolvent  debtor  by 
eestio  bonorntn  in  the  Court  of  Session  in  Scotland,  and 
it  was  held— -in  accordance  with  a  previous  case  of  Smith 
V.  Buehanan — that  such  discharge  is  no  answer  to  an 
action  brought  by  an  English  subject  in  a  oourt  in  this 
country  to  recover  a  debt  contracted  in  England  ;  and  it 
was  held  in  that  case  that  the  foreign  law  of  Scotland 
did  not  affect  the  contract.  It  was  sought  for  the  defend- 
ants to  distinguish  these  cases  by  saying  that  may  be 
true  with  regard  to  the  construction  of  the  contract.  It 
must  be  true  also  with  regard  to  the  remedy  provided  by 
the  contract,  because  that  was  the  very  point  there — 
whether  a  man  could  still  sue  upon  a  debt  although,  by 
the  eeesio  bonorum  of  Scotland,  the  Legislature  there  ha!d 
discharged  him.  However,  I  fail  to  see  what  distinction 
can  be  drawn  between  the  construction  of  the  contract 
or  remedy,  and  this  provision  which  is  to  give  this  mode 
of  service,  and  it  is  a  very  important  matter,  generally  as 
well  as  in  this  particular  case,  as  this  is  a  contract 
which  the  plaintiff  company  would  not  have  entered  into 
but  for  that  provision. 

I  think  it  would  be  a  very  dangerous  precedent  to 
decide  that  such  a  contract  should  be  void  for  the  pur- 
pose for  which  it  was  entered  into— namely,  for  the 
service,  and  that  a  man  should  be  relegated  to  somebody 
somewhere  else.  I  am  certain  the  parties  never  intended 
that  state  of  things  to  exist. 

The  motion,  therefore,  must  be  refused,  with  costs. 

Lord  G0LEBID9E,  C.J. — I  will  only  say  that  I  concur 
in  the  judgment  of  my  learned  brother,  because  it 
appears  to  me  quite  clear  that  any  judge  would  give 
substituted  service  in  a  case  of  this  sort,  and  that  would 
be  the  same  practically. 

Appeal  dismiteed. 

Solicitors  for  the  plaintiffs,  Upton,  Atkey,  &  Upton, 

Solicitors  for  the  defendants,  Murray^  Eutohintf  & 
Stirling, 


October  29 


Prob.  Div.  &  Adm.  Div.  I 
Probate.  \ 

In  the  Ghods  of  Samuel  Covell  (a.) 

Probate — Practice — Administrator  a bsoonding — Bevooa' 
tion  of  grant — New  grant. 

Where  an  administrator  could  not  be  founds  having 
abseondedy  after  threatening  to  commit  auieide,  and  the 

(a.)  Beported  by  J.  Gerabd  Laing,  Esq.,  Barrlster-at- 
Law. 
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In  ths  Gk)0D8  of  HnraHuiiXf                                              Hiqh  OovBf . 

only  sitate  remaining  unadminUtitred  was  a  claim  for 
deH  against  a  hankrupft  estate^  the  court  without  oitation 
revoked  the  grant  and  made  a  new  grant  to  one  of  the 
neegt  of  kin. 

Application  to  roToke  the  grant  to  Samuel  Henry  Smyth 
Oorell  of  letters  of  administration  de  bonis  non  of  the 
personal  estate  and  effects  of  Samuel  Smythe,  and  to 
make  the  grant  to  Mrs.  Welsh. 

Samoel  Goyell,  the  testator,  died  on  September  1, 1875, 
leaving,  by  his  will,  his  residnazy  estate  to  the  four 
children  of  his  son  Samuel  Henry  OoTell. 

Samuel  Henry  OoTell  proyed  the  will  on  the  15th  of 
September,  1875,  and  died  on  the  13th  of  January, 
1880,  leavhig  part  of  the  personal  estate  and  effeote  of  the 
said  Samuel  OotoU  unadministeredj  and  after  making  his 
will,  by  which  he  left  all  his  property  to  his  wife,  who 
predeceased  him,  and  appointed  her  sole  executrix. 

On  the  17th  of  March,  1880,  letters  of  adminiscration 
de  bonie  non  to  the  personal  estate  and  effecto  of  the  said 
Samuel  Ooyell  were  granted  to  Samuel  Henry  Smyth 
Oovell,  one  of  four  children  of  the  said  Samuel  Henry 
Covell. 

Samuel  Henry  Smyth  Oovell  partly  administered  the 
«8tete  of  Samuel  Govell,  and  on  the  9th  of  December,  1884, 
he  left  his  home,  and  had  never  since  been  heard  of  by  his 
relations  or  friends.  He  left  behind  him  a  letter  to  his 
sister  which  pointed  to  suicide,  and  three  days  before,  he 
had  attempted  to  commit  suicide  by  takiug  laudanum. 
A  detective  was  employed  and  advertisements  issued  for 
several  months,  but  without  his  friends  being  able  to 
discover  if  he  was  alive  or  dead. 

The  only  unadministered  personal  estate  of  the  said 
Samuel  Oovell  was  a  claim  for  about  £1,084  against  a 
bankrupt's  estate  expected  to  pay  about  5s.  in  the  pound, 
and  it  was  desired  to  obtain  representation  to  the  de- 
oeased's  estate  for  the  purpose  of  proving  against  the 
bankrupt's  estate  and  receiving  the  dividend.  The  ap- 
plicant, Mrs.  Welsh,  was  a  married  woman,  one  of 
the  four  children  of  tiie  said  Samuel  Henry  Covell. 

Bargrave  DeanOy  in  support  of  the  application,  re- 
ferred to  In  the  Goods  of  Bradshaw,  86  W.  H.  848,  18 
P.  D.  18.  [Butt,  J. — In  that  case  the  administrator 
was  abroad ;  here,  if  alive,  it  is  not  shown  that  he  is 
abroad.    Must  he  not  be  cited  ?] 

He  also  referred  to  In  re  JenhinSy  3  Phill.  Eocl.  Gas. 
S8i  In  re  Hoare,  2  Sw.  k,  Tr.  dOln. 

BXTTT,  J. — I  think  the  preoedento  cited  show  that  I 
have  the  power  to  do  what  is  asked,  and  on  the  facto  I 
am  satisfied  that  the  applicant  is  entitled  to  the  grant. 

Solioitors,  F.  Venn  ^  Co. 


Prob.  Div.  &  Adm.  Div.  I 
Probate.  f 


June  25, 1889. 


In  the  (hods  of  Mixshull  (a.) 

Administration — Special  oireumstanoes — Uneertainty  as 
to  newt  of  Hn^Agreemsnt  between  parties  altema- 
tively  entUled-^Qfurt  of  Probate  Act,  1857  (20  #  21 
Vict.  e.  77),  s.  73. 

A  douhtf  depending  on  the  validity  of  a  marriage  of 
the  grandmother  of  one  of  two  persons,  having  arisen  as 
to  which  of  them  was  the  sole  next  of  kin  of  the  deceated, 
who  died  intestate,  an  agreement  was  made  between  them 
that  one  of  them  should  apply  for  a  grant  of  letters  of 
administration  to  the  deceased^s  estate,  and,  after  pay- 
ment efaU  esBpenses  and  eosts^  divide  the  residue  between 
them* 

(a.)  Beported  by  J.  Gbbabd  Laxng,  Esq.,  Barrister-at- 
Law. 


Held,  that  there  were  special  dreumstanui  in  tU  em 
which  authorized  the  court  to  grant  sueh  letten  ofai- 
ministration  to  the  applicant  under  teation  73  of  tk 
Court  of  Probate  Act,  1867. 

In  the  Goods  of  Hopkins,  Z.  B.  S  P,  &  D,  235, 
23  W.  B.  Big.  7,  followed. 

Application  on  behalf  of  Mary  Frances  Hall,  for  i 
grant  to  her  of  letters  of  administration  of  the  penontl 
estate  and  effects  of  Harriet  Minshull,  deceased,  nndar 
section  73  of  the  Court  of  Probate  Act,  1857. 

Harriet  MinshuU  died  on  the  20th  of  November, 
1888,  in  the  Marylebone  Workhouse,  in  the  ooantj  of 
Middlesex,  a  spinster,  and  intestate.  She  was  entitled 
to  £200  Gonsols  under  the  will  of  Samuel  Minshnll,  de- 
ceased, which  became  payable  to  her  estate  on  the  death 
of  Harriot  Lalliment,  who  died  on  the  20th  of  Haioh, 
1888.  This  sum  was  believed  to  be  subject  to  a  mort- 
gage, on  which  about  ;£150  was  due.  She  wu  ak) 
entitled,  as  sole  next  of  kin  of  her  sister,  Ellzabetb 
Grindley,  to  a  legacy  of  the  same  amount  under  the 
same  will,  which  also  became  payable  on  the  death  of 
Harriet  Lalliment. 

Mary  Frances  Hall,  the  wife  of  William  Henry  Johi 
Hall,  was  the  greatniece  and  sole  next  of  kin  of  Harriet 
MinsJiull,  and  the  only  person  entitled  in  distribation  to 
her  personal  estate  and  effects,  if  Mary  MinshnU,  a  siBter  of 
the  said  Harriet  Minshull,  was  lawfully  married  to  Idwud 
Francis  Finden,  the  grandfather  of  Mary  Franoes  fialL 
If  Mary  MinshuU  was  not  lawfully  married  to  Edward 
Francis  Finden,  the  sole  next  of  kin  of  Harriet  Minsliall, 
and  the  only  person  entitled  in  distribution  to  her  por- 
sonal  estate  and  effects,  was  Harriet  Louisa  MinshnU 
Demarest,  the  first  cousin  twice  removed  of  Harriet 
MinshuU.    • 

A  doubt  having  been  raised  whether  Mary  Minaholl 
and  Edward  Francis  Finden  were  lawfuUy  married,  Maiy 
Frances  HaU  and  Harriet  Louisa  MinshuU  Demaiest,  in 
order  to  avoid  Utigation,  agreed  that  Mary  Franoea  Hall 
should  apply  for  the  grant  of  letters  of  administratum} 
and  that  she  should,  as  such  administratrix,  collect  and 
receive  the  estate,  and  after  payment  thereont  of  the 
charges  thereon  and  of  theooste  of  administration  andoi 
the  oosto,  oharges,  and  expenses  of  both  parties  of  and 
in  relation  to  the  grant  and  the  administrafeioa  of  the 
estate,  should  divide  the  residue  equaUy  between 
Harriet  Louisa  MinshuU  Demarest  and  herseU. 

The  trustees  of  the  wiU  of  Samuel  MinshuU  had  paid 
into  the  Chancery  Division  of  the  High  Ooort  the 
amount  of  the  legacies  due  to  the  estates  of  Haniefc 
MinshuU  and  Elizabeth  Grindley. 

Searle,  in  support  of  the  motion,  referred  to  the  caae 
cf  In  the  Goods  of  Sophins,  L.  E.  8  P.  &  D.  286, 
23  W.  R.  Dig.  7. 

Middletonf  for  Mrs.  Demarest,  consented. 

Burr,  J.— That  case  seems  stronger  than  the  pieeentj 
I  shaU  therefore  follow  it. 

Application  allowed. 

Solioitors  for  the  applicant^  E.W.dk  B.  Oliver. 

SoUdtors  for  Mrs.  Demarest,  Oush,  Phillips,  <t  Co. 
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Aoa  Frob.  Div.  and  Adm.  Div.  No?.  7,  19. 

TiTBTlCB  V*   LZBXSB.  (a.) 

2)jwro0— iVaelioe— iKMo^MiAm  of  marHage^DiBereiion 
9/ Jwdife-^ Permanent  mainienanee  —  "Dam  sola" 
dmu    80  dl  21  Vid.  e.  85,  «.  38. 

It  U  within  the  dieereiion  0/  the  fudge,  vnder  the 
^ind  mcUen  of  tU  Ad  80  <ft  81  Yi^.  c  86,  tipon  « 
iearetfor  dieeilution  of  marriage  being  made^  to  order 
(he  hiband  to  ieeure  to  the  wife,  by  way  of  mainimanetf, 
on  WKwl  enm  for  her  life  abiolut^y,  withovt  limiting 
tkefoymeni  of  it  by  a  "  dam  sola  "  dauee."  Thie  die- 
eretion  ought  to  be  exerdeed  in  each  eaee  with  regard  to 
ih%  fade  thereof  and  th$  eondud  and  eirounutaneee  of 
fkepertieif  a§  preeeHbed  in  the  $edion,  and  no  primA 
faci0  mle  ought  to  be  laid  down  with  reference  to  the 
iueriUm  or  omieeion  of  the  above  worde  limiting  the 
fojfnmt  of  the  annual  $um  to  the  wife  with  reeped  to  the 
cimthgency  of  her  marrying  again. 

Appeal  from  Batt»J. 

This  wai  an  appeal  by  a  hasband  from  an  order  of 
Butt,  J.,  direoting  him  to  aeean  the  payment  of  an 
nsoilaomby  way  of  permanent  maintenanoe  to  his 
viff,  who  had  obtained  a  dissolation  of  the  marriage 
oa  tiie  ground  of  hia  adoltery  and  oroelty. 

The  deeroe  waa  made  abaolate  on  Febraazy  18,  1889, 
tad  OB  Ifareh  1  the  lady  presented  a  petition  for  per* 
■saeat  alimony. 

The  question  was  whether  a  "  dum  tola "  dense 
oaghtnot  to  haTo  been  inserted  in  the  order. 

Ssetion  83  of  80  &  81  Yiot.  0.  85  b  as  follows  :— 
"The  eoart  may,  if  it  shall  think  fit,  on  any  saeh 
dtene,  order  that  the  hasband  shall,  to  the  satlsfMtion 
of  the  coorty  aeearo  to  the  wife  each  gross  snm  of 
Bousy,  or  such  annual  sum  of  money  for  any  term  not 
•xecedhig  her  own  life,  as,  having  regard  to  her  fortune 
(if  say),  to  the  ahOity  of  the  hasband,  and  to  the  oon- 
tot  of  the  parties,  it  shall  deem  reasonable,  and  for 
Ihst  purpose  may  refer  it  to  any  one  of  the  eonveyandng 
eouassl  of  the  Oourt  of  Ohaaoery  to  settle  and  approve 
ofapnper  deed  or  instrument  to  be  ezeeuted  by  all 
ainfiisij  pavtiao;  and  the  said  oourt  may,  in  suoh 
cms.  If  It  shall  aee  fit,  suspend  the  pronoundng  of  its 
tone  unto  suoh  deed  shall  have  been  duly  ezeouted ; 
ttd  upon  any  petition  for  dissolution  of  marriage  the 
ODwt  shall  have  the  same  power  to  make  interim  orders 
fer  payment  of  mooey,  by  way  of  alimony  or  otherwise, 
to  the  wife,  aa  It  would  hare  in  a  suit  institated  for 
NldBl  separation.'* 

The  rsfljstrar'B  report  reoommended  that  an  annual 
na  of  il95  oat  of  the  husband's  income  should  be 
iMarsd  to  the  wife  for  life,  or  until  rhe  marry  again. 

Butt,  J.,  made  an  otder  omitting  the  words  ^'  or  until 
*o  marry  again.*' 

The  husband  appealed. 

Fhlay,  Q,0»,  and  Henry  Stdhee,  for  the  appellant. — 
The  words  omitted  ought  to  have  been  Inserted.  It  Is 
lot  reasonable  that  the  husband  ahonld  have  to  go  on 
l^gthe  maintenanoe  money  if  the  wife  ronuuries. 
U  WM  not  fadtended  to  enable  her  to  Indulge  In  the 
Imny  of  maintaining  another  husband.  The  purpose  of 
fts  Nethm  was  to  provide  for  the  maintenanoe  of  the 
vUe,  sad  not  for  the  punishment  of  the  hus- 
bsad.  [VxT,  L.J.— At  the  time  the  Aot  was 
pmsed  it  was  the  praotioe  to  insert  the  *'<fum 
mte''  caause.]  [They  referred  to  Fisher  v.  Fiiher, 
10  W.  K.  188,  8  8w.  &  Tr.  410;  Ohetwynd  v, 
Ohdwynd,  U  W.  B.  184,  L.  B.  1  P.  d;  D.  89,  44; 
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Sidney  v.  Sidney,  18  W.  R.  Div.  Dig.  16,  4  Sw.  ft  Tr. 
178;  Gladetone  v.  Gladstone,  84  W.  R.  739,  1  P.  D. 
448 ;  Medley  v.  ilfsefZoy,  80  W.  R.  937,  7  P.  D.  188  ; 
Hart  V.  HaH,  18  Oh.  D.  670,  89  W.  R.  Dig.  100; 
Harrison  v.  Harrison,  85  W.  R.  708,  13  P.  D.  130.] 
In  Oladstone  v.  Gladetone  the  wife  had  brought  monef 
Into  settlement.    Hero  she  brought  nothing. 

Inderwiek,  Q.O.,  and  Searle,  for  the  wlfe.^The 
opinions  of  the  divoroe  Judgee  have  been  modified  afanee 
Sir  0.  Oresswell'a  time  hi  the  direotion  of  greater 
liberality  to  the  wife  when  the  husband  b  the  guilty 
party.  8ir  0.  Oreeswell's  piaotloe  was  to  give  a  bare 
maintenanoe  beoause  the  wife  need  not  have  obtained 
the  divoroe.  In  Fisher  v,  ^tsAer  the  money  was  the 
husband's,  so  the  dum  sola  d  casta  olaose  was  inserted. 
In  Gladdone  v.  Gladstone  it  waa  held  that  the  wif  e'a 
own  property  ought  to  be  givea  baok  to  her  unoon- 
ditlonaUy,  but  that  the  oondition  should  be  imposed  on 
what  was  to  be  paid  her  out  of  the  husband's  property. 
In  Medley  v.  Medley  longer  experience  had  altered 
Sir  J.  Hannen'a  opinion,  and  he  would  not  make  any 
reatriotion.  In  Harriion  v.  Harrison  Butt,  J.,  gave  a 
portion  of  thelneome  of  the  hasband  to  the  wile  during 
her  UU  ("Joint  Uvea "  was  a  mistake  hi  the  wport),  and 
after  postponing  the  qoeatlon  to  the  drawing  up  of  the 
order  refused  to  direet  the  restrlotion  to  be  hiaerted. 
In  an  unreported  ease  the  Judge  tbooght  that  under  the 
droumatanoea  the  providon  should  be  for  life,  the 
woman  behig  young,  and  the  ease  a  gross  one.  We 
ask  your  loiddiipo  10  ai&rm  the  similar  order  In  the 
present  ease.  In  Oorhdt  v.  Oorbdt,  18  P.  IX  186,  86 
W.  R.  Dig.  78,  the  maintenanoe  was  ordered  to  be 
paid  to  the  wife  for  her  life,  her  husband  having  a 
pension.  In  the  present  ease  Butt,  J.,  tried  the  oase 
and  heard  the  evldenoe,  and  oonddered  the  ease  a  very 
aggravated  one,  both  as  to  the  oiuelty  and  the 
adultery. 

Stokes,  In  roply.— Cor^ett  v.  Corbdt  had  nothing  to 
do  with  a  dum  sola  d  auta  elause.  [Oonoir,  L.J.-* 
Is  tbero  any  praotioe  in  the  Diroree  Oourt  as  to  the 
insertion  of  theee  clauses  P]  The  praotioe  was  to  insert 
them  till  Butt,  J.,  set  his  face  agahut  It.  It  is  contrary 
to  publio  policy  io  omit  them. 

Our*  adu*  vuU, 

Nov.  19.~CoTTON,  LJ.— This  was  an  appeal  agafaiat 
an  order  of  Butt,  J.,  direoting  payment  of  an  annual' 
sum  aa  permanent  alimony  to  a  wife  after  she  had 
obtained  a  deoree  absolute  for  dissolution  of  OMrrlage 
on  the  ground  of  her  husband'a  cruelty  and  adultery. 
The  ground  of  the  appeal  was  that  the  Judge  ezduded 
from  the  order  for  the  wife's  maintenanoe  that  which  is 
usually  inaerted  In  these  ordsrs— that  is  to  say,  the 
words  ''as  long  as  she  shall  nmdn  unmarried,"  or  words 
to  that  effect. 

Now,  if  he  bad  Idd  down  that,  as  a  general  rule,  the 
payment  should  be  for  the  life  of  the  wife  abBdately,  I 
should  have  desired  to  have  the  case  ro-argued  before 
the  full  Oourt  of  Appeal.  But  he  did  nothing  of  the 
sort,  be  merdy  expressed  his  opinion  that  the  Judge  had 
a  discrotion,  whioh  was  to  be  exerdsed  in  each  case 
aoeordmg  to  the  particular  facts  of  that  ease,  and 
he  did  not  oonslder  the  chtonmstanoes  of  the  present 
case  were  such  as  to  call  for  the  Introduction  of  the 
limitation.  He  puts  it  aa  a  mero  matter  of  exeroiaing 
his  discrotion,  under  the  drcumstanoea  of  the  partioulai; 
case,  and  under  the  88nd  section  of  the  Act  of  80  k  81 
yioti  0.  85  he  has,  in  my  opinion,  suoh  a  dlaorotion. 
The  section  says  **  the  court  may,  if  it  shall  think  fit,  on 
any  suoh  decree,  order  that  the  husband  shdl,  to  the 
satisfaction  of  the  eoart,  securo  to  the  wife  .  .  •  suoh 
annud  sum  of  money  for  any  term  not  exceeding  her 
own  life  as,  having  regard  to  her  fortune  (if  any),  to 
the  aUUty  of  the  husband,  and  to  the  oondnot  of  th« 

0 


82 


THE  WBEKLr  REPORTBiL    [Kef^aMmi    VoLXXXVni. 


OOUBT  07  AtFIAL. 


liiBTBS  V.  LuTEB*— White  v.  Oitt  ov  Lombon  Bbswibt  Oo. 


Oovst  or  AmuL. 


paztiesy  it  shall  deem  reasonable."  That  leafes  it  to  the 
Judge's  discretion  absolately.  I  do  not  saj  that  it  is  a 
disoretion  the  exercise  of  which  cannot  be  appealed 
from,  bat  I  can  see  no  reason  in  the  present  case  for 
interfering  with  the  manner  in  which  the  Jndge  has 
exercised  his  discretion.  He  knows  mnoh  more  of  the 
circumstances  of  the  case,  and  of  the  conduct  of  the 
husband,  than  we  can  do.  £  think,  therefore,  that  it 
would  be  wrong  here  for  us  to  interfere  with  the  exer- 
cise of  bis  discretion^  and  that  this  appeal  should  accord- 
ingly be  dismissed. 

Fat,  L.J.— The  discretion  exercised  by  the  Jadge  in 
this  case  is  giyen  by  tiie  Act  to  which  Oocton,  LJ.,  has 
referred.  By  section  82  of  that  Act  the  court  may  order 
the  husband  to  secure  to  the  wife  either  such  gross  sum 
of  money,  or  such  annual  sum  of  money  for  anj  term 
not  exceeding  her  own  life,  as,  having  regard  to  the 
circumstances  of  the  case  and  the  conduct  of  the 
partiep,  it  shall  deem  reasonable.  How,  it  was  said 
here  that  Butt,  J.,  had  laid  down  a  general  rule  that 
ffimdfacU  any  alimony  should  be  for  the  life  of  the 
wife  who  had  obtained  the  divorce ;  but  a  reference  to 
his  actual  Judgment  shows  that  he  did  nothing  of  the 
sort.  It  was  contended,  on  the  other  hand,  that  TprimA 
facie  the  rule  ought  to  be  to  give  the  wife  the  annual 
sum  allowed  as  alimony  only  till  she  marries  again. 
But  that  does  not  appear  to  me  to  be  any  more  correct 
than  the  other  contention.  The  Act  empowers  the 
Judge  to  gi?e  the  wife  an  annual  sum  for  any  period 
not  exceedUbog  her  life,  or  in  the  altematiTC  to  give  her 
a  gross  sum  of  money,  and  It  could  not  be  said  that  the 
enjoymont  of  the  latter  would  be  taken  from  her  on 
her  second  marriage.  The  Legislature,  therefore,  is  not, 
it  may  be  inferred,  unfavourable  to  the  principle  of 
granting  an  annuity  for  the  whole  life  of  an  innocent 
wife.  Therefore,  it  seems  to  ms  that  the  effect  of  the 
statute  is  to  leave  an  unfettered  discretion  to  the  Judge 
in  each  case,  and  I  think  we  should  be  doing  wrong  if 
we  attempted  to  lay  down  any  primd  fade  rule  on  the 
subject.  The  duty  of  the  Judge  is  to  exercise  his  dis- 
cretion in  each  case  according  to  its  circumstancee.  The 
only  question  for  us,  therefore,  is  whether,  in  the  pre- 
sent case,  he  exercised  it  in  a  manner  which  we  oughc 
to  reverse.  The  facts  of  the  case  are  these :— The  wife 
wus  married  at  the  age  of  seventeen ;  she  had  no  pro- 
perty of  her  own ;  but  the  husband  had  property  pro- 
ducing an  inoome  of  between  five  and  six  hundred  a 
jear.  The  husband  turned  out  to  be  an  intemperate 
and  cruel  man,  and  an  unfaithful  husband,  and  he  made 
the  life  of  his  wife  unbearable,  drove  her  from  his  house, 
and  compelled  her  to  seek  the  aid  of  the  Divorce  Court 
against  him.  That  is  as  great  a  wrong  as  it  is  possible  for  a 
man  to  inflict  on  his  wife.  Under  those  elroumstanoes  the 
Judge  has  given  her  an  annuity  of  £195  for  life  (about  a 
third  of  her  husband's  income),  which  I  think  Is  not  at  all 
an  unreasonable  compensation  to  be  made  by  a  man  who 
has  acted  as  the  husband  in  this  case  has  been  shown  to 
have  done,  and  violated  all  his  marital  duties. 

I  think  this  appeal  should  be  dismissed  with  costs. 

Appeal  dUmiaed* 

Leave  to  appeal  to  the  House  of  Lords  was  lef  uaed. 

SdUeitors  for  the  appellaat,  amUh,  Fawdon^  4b  Low^ 
for  WrigM,  WiUiam,  df  Wrighi.  Leicester. 

Solicitors  for  the  petitioner,  Boehe  A  San, 


From  Chan.  Div.  June  3,  4, 1889. 

Whtdb  v.  Cm  or  Londoit  Bbewikt  Co.  («.) 
Mortgage -^Puhlie'houte'-Morigagee  in  poasdNioa— 
Ptemiiti  Id  by  mortgagee,  wiih  iUpiMUm  (hat 
tenanU  ehotdd  take  beef  from  mortgage&^Amiud^ 
Trade  profiU^Proviio  UmUing  sum  to  be  reomni 
by  mortgagee. 

In  an  action  fof  ooeoim^  by  a  morigagor  againd  a 
mortgagee,  a  brewer,  toko  had  gone  into  posMM^  and 
had  a/terwardi  eold  the  mortgaged  premieei'^a  pa&tte- 
AotMe-HS  decree  had  been  made  directing  (inter  alls) "  as 
account  of  the  rente  and  profite  of  the  morig^ei 
premieee  received,  or  which,  withotd  wilful  de/auU^ 
might  have  been  received,'*  by  the  mortgagee,  and  obo 
directing  an  inquiry  ae  to  "  the  proflU  made  hg  (k» 
mortgagee  in  carrying  on  the  bueineee  in  the  pkadin^t 
mentioned,'*  iince  he  took  poaeeeion  of  the  mortgo^d 
premieee  ; 

Held,  upon  further  coneideration  of  the  action,  that 
the  profite  arising  from  the  eupply  of  beer  by  the  moH' 
gagee  to  pereone  to  whom  the  mortgagee  had  let  the 
public'house,  with  a  etipulation  that  they  were  to  tak 
da  beer  from  him,  were  not  "  profite  of  the  mortgaged 
premieee,**  but  were  profite  of  the  mortgaget^e  bretoem 
bueineet,  which  wae  not  in  any  way  carried  on  on  the 
mortgaged  premieee,  and  tJuU  the  mortgagee  wot  wd 
bound  to  account  for  such  profite  ; 

But  held,  alBo,  that  if  it  could  b6  ehown  that  the 
mortgagee  could  have  got  a  higher  rent  for  the  marl' 
gaged  premieee  if  thi&y  had  been  let  free  from  the  eti/patO' 
tion  that  the  tenante  should  take  aU  beer  from  the 
mortgagee,  then  the  mortgagor  would  be  etiHtled  to  rdirf 
in  reepect  of  the  difference  of  the  rents. 

Decision  of  North,  J.,  a  firmed. 

Appeal  from  North,  J. 

This  action  had  been  brought  by  the  mortgagor  U  t 
leasehold  publio-house  against  the  flist  morlgigsei, 
who  bad  been  in  possession  of  and  had  sold  the  mon^ 
gaged  premises,  and  by  it  the  plaintiff  sought  tt 
account  of  what  was  due  to  the  defendants  on  tiuir 
mortgage;  an  account  of  the  rents  and  pnAtioftht 
mortgaged  premises  which  the  defendants  had  rsosifsd, 
or,  but  for  their  wUful  default,  might  have  reosivsd ; 
and  that  the  defendants  might  be  charged  with  aa  oooe- 
pation  rent  for  the  period  during  which  they  wsrsia 
occupation  of  the  premises;  aa  account  of  thepioAti 
of  the  bosinees  carried  on  upon  the  mortgaged  P'l'P^ 
by  the  defendants  or  their  agents ;  an  account  of  ne 
proceeds  of  sale ;  and  payment  of  what  should  be  foond 
due  by  the  defendants. 

Judgment  had  been  given  in  the  action,  and  the 
following  accounts  were  thereby  directed :— KO  ^ 
account  of  what  was  due  to  the  defendants  under  the 
mortgage ;  (S}  an  account  of  all  sums  of  money  laid  oot 
by  the  defendants  in  necessary  repairs  and  impioVB* 
ments;  (8)  an  account  of  the  rents  and  profits  of  tas 
mortgaged  hereditaments  received  by  the  defendant  ot 
by  their  order,  or  for  their  use,  or  which,  without  thaw 
wilful  default,  might  have  been  so  received;  (i)  « >% 
quiry  (without  prejudice  to  any  question  In  the  •^^'^ 
aa  to  what  profits  were  made  by  the  defendants  l^i 
carrying  on  ''the  boainess  in  the  pleadings  i><^ 
tioned"  since  they  took  possession  of  the  martg^im 
premises,  and  what  sums  might  properly  be  allowed  to  tl^ 
defendants  for  expensea  in  carrying  on  such  bnsfaissa    , 

The  chief  clerk  certified  {inter  alia) :— (1)  That  thsii 
was  due  to  the  defendants  at  the  date  ot  the  sale  of  tii 
mortgaged  premisea  £1,415  17s.,  principal  m<n^/*J 
that  the  property  had  been  sold  for  £S,650.  oat  4 
which  the  defendants  had  paid  a  second  mortgagse  tlM 

(ck)  B^portod  bjU.J.  Buauh  J^»  Barriflfew**^^^ 
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lan  of  i377  la.  3d. ;  (3)  fhat  the  defendanto  had,  or, 
wlthoat  their  wilful  default,  might  ha?e,  reoeifed  rente 
and  profiti  to  the  amomit  of  £896  99.  lOd.;  (3)  that  he 
dimllowed  a  anroharge  brought  in  hj  the  plaintiff  for 
il,991  18s.  lOd.,  the  profits  on  beer  supplied  bj  tlie 
defendants  to  the  premises  from  December,  1869  (shortly 
after  the  date  when  thej  had  entered  into  possession  of 
(he  premises),  to  September,  1879  (shortly  before  the  date 
of  the  sale) ;  (4)  that  no  profits  had  been  made  by  the 
defendants  in  carrying  on  the  business,  but  that  their 
carrying  it  on  resulted  in  a  losf . 

The  action  then  oame  on  again  before  North,  J.,  for 
further  eon«ideration,  and  on  summons  to  vary  the  chief 
clerk's  certificate,  and  his  lordship  held  that  the  defend- 
ants could  not  be  charged  with  the  profits  made  by 
them  on  beer  supplied  to  their  tenants  of  the  premises, 
but  that  the  defendants  were  chargeable  with  such  rent 
as  might  haFe  been  obtained  if  the  premises  had  been 
Ut  by  them  free  from  any  reatriction  to  take  the  beer 
from  a  particular  firm ;  and  he  charged  the  defendants 
with  £20  a  year  extra  rent  in  this  respect. 

This  was  an  appeal  by  the  plaintiff,  the  mortgagor, 
ftom  this  decision  of  Kortfa,  J. 
The  material  facts  are  as  follows  :^ 
The  plaintifl  was  the  leasee  of  a  pablic-hoose  and 
carried  on  the  bosinesa  of  a  publican,  and  in  1868  he 
mortgaged  the  public-house  to  the  defendants,  who  were 
hieweis;  the  mortgage  was  to  secure  repayment  of 
f700  and  such  further  aums  as  might  become  due  to  the 
nottgagees  for  money  advanced,  goods  sold,  or  other- 
viae,  with  interest.  The  mortgage  contained  a  power  of 
nle  by  the  defendants  if  any  default  in  payment  should 
be  made,  and  it  was  declared  that  the  sale  moneys 
•honld,  after  payment  of  all  costs  and  expenses  incidental 
to  luch  sale,  and  the  reimbursement  to  the  mortgagees 
of  all  moneys  they  might  have  paid,  or  be  liable  to  pay, 
for  the  repairs,  insurance,  or  otherwise,  or  for  keeping 
on  foot  the  leaae  of  the  premises,  be  applied  in  payment 
of  the  prineipal  and  interest  moneys  then  due  on  the 
Mcurity,'  and,  anbjeot  thereto,  in  payment  of  the  moneys 
then  due  to  a  aeeond  mortgagee,  and  the  residue  (if  any) 
piid  to  the  mortgagor ;  and  then  followed  a  proviso 
that "  the  total  amount  to  be  recovered  by  the  mort- 
m«ei"-4he  defendaati—"  under  these  presents  shall 
Doleioeed  £900/' 

The  defendants  entered  into  possession  of  the  mort- 
Med  ptemieee  in  September,  1869,  from  which  date 
utillbtob,  1871,  they  carried  on  on  the  premises  the 
pahUe-hoiiae  bosiness  through  a  manager.  The  business 
vss  during  that  time  carried  on  at  a  loss. 

^Kaieb,  1871,  the  defendants  let  the  premises  to 
Xoulton,  as  tenant,  at  a  rent  of  A80  the  first  year  (half 
of  which  sum  waa  for  furniture  and  fixtures  put  In  by 
the  defendants),  and  £40  a  year  afterwards,  but  the 
M  was  subsequently  reduced  to  £30. 

In  August,  1873,  the  defendants  let  the  premises  to 
Hake  at  a  rent  of  £60  a  year. 

Both  Moultott  and  Hake,  by  the  terms  of  their 
■gnesents,  were  bound  to  take  beer  from  the  defend - 
aati. 

la  September,  1879,  the  defendants  sold  the  mort- 
giged  promisee,  and  the  purchase-money,  £2,650,  was 
piid  on  the  S4th  of  Kovember,  1879. 

Coasm^Hardff,  Q.O.,  and  A.  a*B.  Terrell,  for  the 
■PpeHant,  the  plaintifl. 

iMaf  Bigghu,  Q.C.,  and  J.  B.  Fikgerald,  for  the 
KipndSBta,  the  defendants. 

The  argumenta  are  folly  dealt  with  in  the  iudg- 
Bents. 

I'OidEBBVB,  H.B.  [His  lordship  referred  shortly  to  the 
{Mtoae  above  stated,  and  continued  :-—]•— Proceedings 
have  bean  taken  in  flie  pUdntilTa  name  calling  upon  the 
the  biewery  oompaiijry  to  aoooant  for  the 


purohase-money  which  they  had  received  on  the  sale, 
and  for  the  rents  and  profits  during  tjhe  time  of  thehr 
being  in  possession.  That  the  proceedings  are  in 
reality  taken  in  favour  of  the  seoond  mortgagee  oan  hardly 
be  doubted. 

Disregarding,  however,  the  form  of  the  proceedings, 
let  us  see  what  must  be  the  rights  of  the  parties.  l%e 
defendants  are  bound  to  account  to  the  plaintifl,  after 
the  sale — ^for  the  proceeds  of  the  sale—for  any  rents 
which  they  have  received,  or  but  for  their  wilful  default 
or  neglect  might  have  received,  from  the*  property  while 
they  were  in  possession,  and  for  any  profits  which,  during 
that  period,  they  made  out  of  and  by  the  mortgaged 
property.  They  have  not  to  account  for  anything  more, 
and  as  against  that  they  are  entitled  to  set  the  expenses 
which  they  have  fairly  incurred  in  consequence  of  having 
been  obliged  to  take  possession,  and  keep  possession,  and 
to  sell.  They  have  a  right  to  set  off  against  the  sale  the 
expenses  of  the  sale.  They  have  a  right  to  set  ofl 
against  the  rents  and  profits  they  have  received  any 
rents  they  have  been  obliged  to  pay  (inasmuch  as  this 
was  leasehold  property),  and  any  insurance  they  were 
obliged  to  pay,  and  anything  else  which  was  an  expense 
put  upon  them  by  reason  of  their  being  obliged  to  take 
and  iMep  poeseedon,  expenses  which  they  were  obliged 
to  incur  in  order  to  receive  the  rents  and  profits  which 
they  are  to  account  for. 

But  the  nominal  plaintifl  aaya,  ''No,  you  mutt 
account  to  me  for  the  profits  whioh  you  have  made  upon 
beer  whioh  you  have  supplied  to  the  house,  as  being 
part  of  the  rent  and  profits  whioh  you  have  got  out  of 
the  mortgaged  property."  Oan  these  profits  on  beer 
supplied  to  the  house  be  said  to  be  profits  by  and  out 
of  the  premises  f  Such  an  idea  seems  to  me  simply  pre- 
posterous, and  we  cannot  entertain  it.  Mortgagee  of 
beer-houses  are  of  everyday  occurrence,  and  the 
failure  of  the  mortgagor  to  repay  the  brewer  is  a 
matter  of  every  other  day  occurrence.  Have  the 
publicans  who  have  fallen  by  the  way  in  such  numbers 
ever  thought  of  raising  this  question  f  Not  one. 
Neither  did  this  man.  It  is  the  second  mortgagee  who 
thought  of  this.  I  suppose  somebody  has  put  this 
experiment  into  his  head ;  it  is  an  experiment  which 
failed  in  the  oourt  below,  and  whioh  falls  here. 

The  question  as  to  the  profits  on  beer  was  the  real 
fighting  part  of  the  case,  and  if  the  learned  Judge  below 
had  refused  to  oondder  anything  else  in  the  matter 
nobody  could  have  objeeted.  The  plaintifl  was  playing 
for  high  stakes.  He  did  not  care  about  the  diflerenee 
of  rent,  he  wanted  £1,990  to  be  brought  in,  and  then 
his  surplus  of  a  little  less  than  £iOO  would  have  been 
nearly  £2,400. 

If  a  man  plays  for  such  high  stakes  and  utterly  fails, 
I  feel  inclined  to  say,  "  You  cannot  turn  round  when 
you  have  failed  on  that,  and  say  you  are  entitled  to  a 
trifling  advantage  on  another  view  of  the  matter."  But 
the  learned  Judge  took  a  more  indulgent  view,  and  said 
to  the  mortgagees,  V  You  took  possession  of  the  property, 
and  you  let  the  property ;  you  were  bound  to  the  mort- 
gagor to  let  it  at  a  fair  rent— you  had  no  right,  for 
instance,  to  let  those  premiies  for  nothing,  and  then 
make  a  profit  out  of  supplying  beer  to  them.  If  yon 
did  not  let  the  property  for  as  good  a  rent  as  you  oould 
reasonably  get,  you  ought  to  aooount  for  the  difler- 
enee between  what  you  £d  let  it  for,  and  what  you  ought 
to  have  let  it  for." 

The  learned  Judge  dealt  with  the  matter  upon  that 
footing,  and  if  he  was  to  deal  with  it  at  all,  that  was  the 
right  footing.  What  the  fair  rent  was  is  a  matter  of 
evidence,  and  the  evidence  here  is  as  bad  at  the 
pleading ;  it  goes  to  every  point  except  the  real  point  In 
the  case.  Now  does  the  evidence  show  that  the  nu»t> 
gagees  let  this  house  at  any  time  f6r  a  less  rent  than 
they  ought  to  have  got  P  For  the  flnt  two  yean  they 
kept  it  in  their  own  b«iidB«    Thezo  U  AO  qQMtioil  tnrt 
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that  thej  had  a  right  to  do  that,  and  the  efidenoe  is  that 
if  they  had  tried  to  let  it  at  the  time  when  they  took 
poflseasion  they  coald  not  have  got  a  tenant.  The 
defendants  then  pat  Moolton  in  as  their  serrant,  and 
the  Talae  of  the  business  is  oarried  from  nothing  at  all, 
by  their  money  and  by  their  serrants,  to  something. 
After  this,  Monlton  takes  the  house  at  a  rent  of  £30  for 
the  first  year,  and  £40  for  the  next,  and  he  was  to  take 
his  beer  from  the  defendants.  Bfi  found  that  he  could 
not  make  anything  of  it  and  asked  them  to  reduce  his 
rent  to  £30,  and  half  of  that  was  for  furniture  belonging 
to  the  defendants.  The  evidence  is  dear  that  nobody 
at  that  time  would  have  given  more. 

In  1873  Hake  oame  in  at  a  rent  of  £60,  and  the  evidence 
is  that  nobody  at  that  time  would  have  gi? en  more  than 
he  gave.  The  learned  Judge  oame  to  the  conclusion 
that  from  the  year  1874  to  the  year  1879  the  property 
was  let  for  a  less  rent  than  might  have  been  got  if 
there  had  been  no  stipulation  to  take  beer  from  the 
defendants,  and  there  being  no  evidence  given  on  behalf 
of  the  plaintiff  what  amount  of  rent  ought  to  have  been 
got,  the  learned  judge  was  obliged  to  make  a  guess,  and 
he  allowed  £20  a  year.  If  he  had  given  only  £10,  the 
plaintiff  could  not  have  complained.  He  has  got  £100, 
which  will  go  perhaps  to  assist  the  second  mortgagee  to 
pay  the  costs,  for  which  I  have  no  doubt  he  is  liable,  and 
with  that  he  must  be  content.  The  appeal  must  be  dis- 
missed. 

OonoNy  L.J. — ^This  case  came  on  upon  further  con* 
sideration,  and  a  motion  to  vary  the  chief  clerk's  eerti- 
flcate.  Tlie  action  was  brought  by  a  mortgagor  against 
the  mortgagees,  who  had  been  in  possession  and  had  sold 
the  mortgaged  property,  to  take  an  account  of  what  the 
mortgagees  onght  to  hand  over  to  the  second  mortgagee 
or  to  the  plaintiff  out  of  the  moneys  which  had  arisen 
by  the  sale.  The  sale  is  not  in  any  way  impeached,  but 
on  various  grounds  it  is  contended  that  the  oertiflcate 
ought  to  be  varied  so  as  to  be  less  favourable  to  the 
mortgagees.  The  great  contention  wasj  that  the  mort- 
gagor was  entitled  to  the  profits  made  by  the  mortgagees 
as  brewers  in  supplying  the  mortgaged  property,  which 
was  a  public-house,  with  their  own  beer.  Now,  first, 
is  that  question  open  on  this  decree  f 

There  are  two  clauses  on  the  decree  under  which  it  is 
said  to  be  open.  The  first  is  an  account/'  of  the  rents  and 
profits  of  the  mortgaged  premises  received  by  the 
defendant  company,  or  which,  without  the  wilful 
default  of  the  defendant  company,  might  have  been  so 
received."  In  my  opinion  the  profits  of  the  brewers 
from  supplying  beer  do  not  come  within  that.  They  are 
not  the  profits  of  the  mortgaged  hereditaments;  they 
are  the  profits  of  the  brewer's  business,  which  is  not  ^ 
any  way  carried  on  upon  the  mortgaged  premises.  I 
know  of  no  authority,  and  Mr.  Oozens-Hardy  can  give 
me  none,  that  a  mortgagee  is  bound  to  account  for  any 
profits  thus  made.  There  was  a  suggestion  that  a  mort- 
gagee was,  in  some  respects,  in  the  same  position  as  a 
trustee ;  but  that  was  not  pressed.  As  regards  certain 
matters  no  doubt  a  mortgagee  is  liable  to  the  same 
obligations  and  restrictions  as  a  trustee ;  but  he  is  not  a 
trustee;  and  there  is  no  authority  to  show  that  if  a 
mortgagee  of  a  public-house,  who  is  a  brewer,  supplies 
the  pu^o-house  with  his  beer,  he  is  liable  to  account 
for  the  profits  he  makes  by  so  supplying  it. 

The  other  clause  cf  the  decree,  under  which  it  is  said 
that  this  point  is  open,  is  that  directing,  without  preju- 
dice to  any  question,  an  inquiry  what  profits  were  made 
by  the  defendant  company  in  carrying  on  the  business 
in  the  pleadings  rr.rn^ioxiod  ffnce  they  took  possession. 
In  my  opinion  that  doen  uc^t  lu  any  way  touch  the  ques- 
tion. Tbe  business  there  referred  to  is  not  the  brewery 
business,  but  the  business  of  the  public-house,  and  this 
Inquiry  is  directed  to  such  profits  (if  any)  as  were  made 
biy  tbe  defendant  compan;^  in  the  business  9anrie4  on  in 


the  public-house  during  the  period  they  were  in  ] 
sion  by  their  manager  or  servant,  and  in  no  way  gave  the 
plaintiff  any  opportunity  of  raising  this  question,  not 
entitled  him  to  make  the  defendant  company  acoount  for 
any  profits  they  made  as  brewers,  not  in  carrying  on  tfas 
business  of  the  public-house,  but  in  carrying  on  their 
own  business.  That  was  the  main  contention.  The 
plaintiffs  claim  was  disallowed  in  chambers  before  the 
chief  derk,  and  then  was  disallowed  by  the  judge,  audi 
think  it  was  rightly  disallowed. 

There  is  then  another  point  to  be  considered.  A 
mortgagee  in  possession  must  account  for  the  renti 
which,  but  for  his  wilful  default,  he  would  hsfs 
received.  The  plaintiff  says  that  if  he  fails  astoths 
brewer's  profits,  yet  he  ought  to  have  a  laiger  ram 
in  respect  of  the  rents  which  the  mortgagees  would,  but 
for  their  wilful  default,  have  received.  I  think  the 
learned  judge  was  a  litae  indulgent  to  the  plaintiil,  but 
in  these  days,  if  there  is  a  question  to  be  decided  on  tks 
evidence  before  the  court,  we  are  not  inclined  to  restriot 
the  suitor  very  closely  to  the  pleadings. 

The  learned  judge  has  allowed  the  pl^ntiff  an  addi- 
tion of  £20  a  year  from  the  19th  of  August,  1874,  to 
the  date  of  the  sale,  in  addition  to  the  rent  obtahied  bj 
the  mortgagees.  Before  1873  there  had  been  a  peiiod 
during  which  the  brewers  had  been  in  occupation  by 
their  servant,  then  a  period  daring  which  th^  let 
nominally  at  £30,  but  really  at  £16  a  year,  since  hiU 
the  £30  was  paid  by  the  tenant  for  the  f umitore  sod 
fixtures  which  belonged  to  the  brewers,  and  then  a 
period  of  letting  at  £60  a  year.  I  was  rather  straok  st 
first  at  there  being  no  occupation  rent  charged  sgshiit 
the  brewers  while  they  were  in  possession  by  their 
serrant;  it  does  not  appear  to  hare  been  asked  for; 
but  if  it  had  been,  is  there  any  case  made  for  gifing  it  r 
I  think  the  evidence  is  the  other  way.  At  the  time  tbe 
brewers  took  possession  the  trade  in  the  neighbourhood 
was  in  a  bad  state.  We  know  that  when  trade  is  in  a 
bad  state  workmen  have  not  money  to  spend  in  beer,  so 
the  custom  would  fall  off,  and  when  a  publio-homse  hsi 
got  into  a  low  state  there  is  a  diffionlty  in  re-estabUsh- 
ing  its  business. 

This  house,  at  the  time  when  the  brewers  took 
possession  of  it,  could  not  be  let,  beoanse  nobody  coold 
carry  it  on  without  a  loss,  as  the  brewers  found  by  «x- 
perience.  As  soon  as  they  could  let  it  at  all,  they  let  it 
to  Houlton,  who  found  a  rent  of  £40  too  high  andwai 
allowed  to  remain  at  a  rent  of  £30.  On  the  efidsnse 
before  us  there  is  nothing  which  satisfies  my  mhid  that 
the  defendants  could  by  any  possibttity  have  obtained  a 
larger  rent  than  that,  during  the  tenancy  of  HooltoB. 
Then,  I  think,  the  learned  Judge  was  right  in  sajing 
— when  there  was  a  change  in  the  tenancy— that  there 
was  no  ground  for  charging  the  defendants  with  more 
than  the  £60  rent  which  they  received  from  Hake 
during  the  first  year  of  his  oocupation ;  but  after  that 
time,  when  he  had  established  himself,  the  learned 
Judge  thought  that  something  more  ought  to  have  been 
allowed.  The  evidence  on  that  point  is  of  a  sosaewhit 
doubtful  character,  but  I  think  the  plaintiff  has  not 
established  that  more  should  be  given  him  than  wh^ 


the  learned  Judge  has  allowed— vm.,  £20  a  year,  warn 
comes  altogether  to  £100,  as  the  Master  of  the  BoUa  bai 
said. 

niere  is  one  other  point  to  be  considered.  The 
mortgage  contained  a  proviso  limiting  the  amount tobe 
reoovered  under  it  by  the  defendant  company  to  £900* 
The  mortgage  b  a  mortgage  for  £700,  and  for  sooh 
other  sums  as  might  be  due  from  the  mortgagor  for 
money  advanced  or  goods  sold  and  delivered  or  upon 
any  other  acoount  whatsoever,  and  in  a  mortgage  of 
that  kind  there  must  be  some  limit  to  the  amount  to 
be  secured  to  the  mortgagees.  I  think  the  oertiflcate  » 
framed  in  a  somewhat  awkward  way  in  ilndingtiiat 
there  was  due  £1,416  170.  principal,  without  mention* 
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iDg  liow  It  waa  made  up.  It  oonaiBted  of  prindpal 
aoii678  of  some  aort,  bat  only  £788  5s.  9d.  waa  dae 
in  ropeet  of  the  £700  origindlj  adraiioed  and  goods 
iapplied,  and,  aa  I  understand  the  proTiso»  it  only 
applied  to  the  £700,  soma  afterwaida  advanoed,  and 
Booeydne  for  gooda  supplied,  and  as  the  amount  of 
thsfle  did  not  ezoeed  £900  the  limit  was  not  ezoeeded. 
Let  US  look  at  the  declaration  in  the  mortgage  as  to 
the  spplioation  of  the  moneys  arising  from  the  sale. 
<<  All  moneys  to  arise  from  any  snoh  sale  shall,  after 
payment  of  all  costs  and  ezpenaea  incidental  to  snoh 
isle,  or  in  anywise  oonseqnent  on  snch  default "  (i.s., 
detsalt  in  payment  of  the  money) — **  and  the  reim- 
Inmement  to  the  aaid  company  of  all  moneys  they 
msj  have  paid  or  be  liable  to  pay  for  the  insaranoe, 
lepsin,  or  otherwise,  or  for  keeping  on  foot  the  said 
ktte  ud  the  licences  belonging  to  the  said  premises  " 
— tbeie  mon^s^  then,  were  first  to  be  paid  oat  of  the 
■QMy  azising  from  the  sale — and  after  this  the  money 
ii  to  be  *'  applied  in  or  towards  the  payment  of  the 
prinsipal  and  interest  moneys  then  due  on  the  security 
henof,**  That  is  entirely  distinct  from  reimbursing 
As  mortgagees  what  they  paid  for  insnrsnce  or  for  re- 
psin,  or  in  any  other  way  for  keeping  the  security  on 
foot.  In  my  opinion  the  proviso  limiting  the  amount 
to  be  reeovered  does  not  apply  to  the  moneys  which 
tlw  mortgagees  can  claim  for  their  reimbursement,  but 
■imply  to  ttie  prfnoipfd  moneys  due  on  the  mortgage, 
wliidi  are  to  be  paid  out  of  tiie  aale  moneya  after  tiie 
nms  diroeted  to  be  reimbursed  have  been  paid,  and  does 
act  prerent  payment  beyond  the  £900  either  for 
istnsBt  or  In  respect  of  anything  which  is  directed  to 
beidmbnmed.  The  objection  on  this  ground,  there- 
Ion,  ii  not  a  good  one.    The  appeal,  therefore,  fails. 

hr,  IiJ.  —  The  main  contention  in  the  present 
CHS  is  a  daim  on  the  part  of  the  appellant  to  receive  a 
ihste  of  the  profits  made  by  the  defendants  in  brewing 
bnr  aupplied  to  a  public-house.  In  my  Judgment  the 
^Motion  does  not  arise  here.  The  statement  of  daim 
Mb  for  *'aa  aoooont  of  the  rents  and  profits  of  the 
BortRsged  premises  recdved  by  the  defendant  oom- 
pBDj**;  but  it  doea  not  ddm  any  portion  of  the  profits 
■sis  by  them  in  brewing  beer  sappUed  to  the  tenant  of 
^  bouse.  The  decree  follows  the  same  lines.  It 
dhseli  aa  account  of  the  rents  and  profits  of  the  mort- 
PgBd  bereditamonts.  It  also  directs  an  account  of  the 
fnSUia  made  by  the  defendants  whilst  actually  carrying 
OB  boifaiess  on  the  mortgaged  premises ;  but  it  does  not 
'hset  say  aoeoont  of  the  profits  made  by  them  in  brew- 
iBglhe  beer.  I  thinks  therefore,  it  is  entirdy  out  of  the 
^eitba  to  raiae  that  point  in  the  present  case. 
^nieCher,  if  it  vrere  raised,  it  would  have  any  chance  of 
Mmm  is  very  doubtful.  I  do  not  doubt  that,  if  the 
■Brtgsgee  be  a  brewer,  and  let  the  house  with  a 
cnoisBt  to  take  all  the  beer  from  himself,  and  it  can 
be  ibown  that  he  could  have  got  a  larger  amount  of 
>«t  it  the  house  had  been  free  from  that  covenant^  the 
■(irtgsgor,  either  nnder  the  wilful  default  clause  or 
*ttaviss,  must  have  some  rdief  in  respect  of  the  diiler- 
^  between  tiie  two  rents.  And  some  reUef  has  been 
IM  bfaa  in  this  case ;  but  I  think  the  daim  for  a  share 
dfbs  profits  made  by  the  brewers  in  supplying  beer  is 
ttMy  outride  this  order. 

^  to  the  rest  of  the  caae,  I  shall  content  myself  with 
"9^  tbat  I  entirely  concur  in  the  Judgments  whidi 
bve  been  pronoonoed  by  the  Master  of  the  Bolls  and 

'"^liiton  for  the  appellant,  Oarr  A  Oo, 

^f^mt  for  the  defendant  company,  Wedem  A  Boni* 


From  Q.  B.  Div.  Nov.  2,  7. 

HoBirgsr  Locax  Board  v.  Moitabce  Bumam^   . 

SodBTT.  (a.) 

Local  govemmmi'^BecovBry  of  eaopenBet^'Oharge  on 
premi9€$  —  Apportionment^-'  Limitaiion  of  ootibns— 
Local  Government  Act,  1858  (21  dt  22  Vid.  c.  98),  s. 
62^iZM;  Property  Limitation  Act,  1874  (37  &  88 
Vict,  c  67),  s.  8. 

A  local  autJiority  who  had  incurred,  in  1875,  eX" 
penaeB  which,  hy  eeetion  62  of  the  Local  Government  Act, 
1858,  were  made  a  charge  upon  the  premieee  in  reepeet 
of  which  they  were  incurred,  did  not  apportion  the 
expeneea  tUl  1885,  and  in  1889  brought  an  action  against 
the  tJien  owner  of  the  premieee  to  effectuaie  the  charge. 

Heldy  affirming  the  Queen's  Bench  Division  (37  W.  B. 
556,  23  Q.  B.  D.  149),  that  the  eupeneee  heeame  a  charge 
upon  the  premieee  at  the  date  alt  which  they  were  in-- 
eurred;  thai  the  period  of  twelve  years  limited  hy  the 
Beal  Property  LimitaUon  Act,  1874,  s.  8,  commenced  to 
run  from  then,  and  therefore  that  the  action  was 
IrougM  too  late. 

Appeal  from  the  decision  of  a  diTiilonal  court 
(Ifathew  and  Grantham,  JJ.)  reported  37  W.  B.  566, 
23  Q.  B.  D.  149. 

In  1875  the  local  board,  in  pursuance  of  section  69  of 
the  Public  Health  Act,  1848,  after  notices  having  been 
duly  aerved,  and  default  made  by  tb'e  owners,  completed 
certain  paving  works  in  respect  {inter  alia)  of  premises 
of  which  the  defendants  subsequently  became  owners. 

In  1885  these  expenses  were  apportioned,  and  in  1886 
notice  of  the  apportionment  was  served  on  the  defend- 
ants, and  a  demand  made  for  payment.  In  1889  this 
action  was  commenced  in  the  Olerkenwell  Oounty 
Oourt  for  a  declaration  that  the  expenses  were  a  charge 
on  the  premises,  and  for  a  sale  of  the  premises  to  give 
effect  to  the  charge.  The  oounty  court  Judge  gave 
judgment  for  the  local  board,  but  this  was  set  aside  by  the 
Divlrional  Ck>urton  the  ground  that  the  expenses  beoame 
a  charge  on  the  premises  at  the  date  at  which  they  were 
incurred,  and  therefore  that  the  action  was  barred  by 
section  8  of  the  Bed  Property  Limitation  Act,  1874. 

The  plaintias  appeded. 

Bhireee  WiU,  Q.O,,  and  Maomorran,  for  the  appd-' 
lants.— A  present  right  to  receive  cannot  arise  .untU  the 
expenses  have  been  apportioned.  Until  then  there  is  a 
charge  for  an  unascertdned  amount,  and  there  can  be  no 
right  to  recdve. 

Henn'OoUins,  Q.O.,  and  Montague  Lush,  for  the 
reapondents.— The  charge  is  imposed  on  the  land  the 
moment  that  the  expenses  are  incurred :  Tottenham  Local 
Board  v.  BaweU,  15  Oh.  D.  392,  28  W.  B.  Dig.  138,  and 
In  re  Bettesworth  and  Bicher,  36  W.  B.  544,  37  Oh.  D. 
535.  The  right  to  receive  accrues  at  the  same  time, 
and  is  a  present  right  to  receive,  dthough  incapable  of 
being  enforced  until  after  apportionment.  Secondly,  on 
the  evidence  the  defendants  were  purohasers  without 
notice  of  the  charge,  which,  therefore,  cannot  be  imposed 
against  them. 

They  dted  Bassett  v.  Nosworthy,  2  White  ft  Tudor 
L.  a  1 ;  Ind,  Chops,  A  Co.  v.  Emmereon,  36  W.  ^. 
243,  12  App.  Oas.  300;  Westbury  Bural  Sanitary 
Authority  v.  MeredUh,  30  Ob.  D.  387,  33  W.  B.  Big. 
109;  In  re  PoMe  Estate,  25  W.  B.  862,  6  Oh.  D. 
739  ;  OorporaUon  of  Sunderland  v.  Aloock,  30  W.  B. 
655 ;  Famworih  LoeoSL  Board  v.  Oompton^  34  W.  B. 
334;  Thomson  v.  Eastwood,  2  App.  Oaa.  216,  25 
W.  B.Dig.  341;  BnAhery  v.  Mwmings,  1  B.  ft  Ad.  15; 
BaOsv.  BdOe,  SO  W.  B.  534,  L.  B.  18  Bq.  497. 

(a.)  Beported  by  A.  P.  PnoivAL  Bjnp»  Bsq.^  Banlit^r- 
at-Law. 
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OouxT  OF  Atfsal. 


HoBKSBT  Local  Boasd  v*  Movabos  BuiLDnro  Sooibtt. 


CtoUBT  07  APFIAL. 


Shire$$  WUl,  Q.O.,  repUed. 


Our.  adv.  vuU. 


Hot.  7.— Lpi^  Ebkbb,  M«B.— TUs  was  an  aotion 
broaght  by  a  local  board  to  enforce  a  oharge  imposed  on 
certain  land  by  reason  of  the  local  board  ha?ing  done 
certain  woska  in  the  street  in  front  of  such  land.  The 
defence  set  np  by  the  owners  of  the  land  is,  that  the 
local  board  are  too  late»  and  that  their  action  is  barred 
by  the  Beal  Property  Limitation  Act,  1874,  s.  8.  The 
first  question  which  arises— namely,  as  to  when  the 
oharge  attaches  to  the  land — ^has  already  been  settled  by 
the  Oonrt  of  Appeal  in  the  ToUenhatn  ease,  which  has 
been  followed  by  In  re  BetUiworih  and  BieJier.  The 
charge  attaches  from  the  moment  that  the  works  have  been 
completed<~that  is  to  say,  in  this  case,  that  the  charge 
was  imposed  on  the  land  in  1875,  more  than  twelve 
years  after  which  the  present  action  is  brought.  Then 
comes  the  question  as  to  the  construction  which  we 
must'  put  on  section  8  of  the  Statute  of  Limitations. 
This  is  clearly  a  proceeding  to  rscofer  a  sum  of  money 
charged  upon,  and  payable  out  of,  land  within  the 
meanfog  of  that  section,  and  so  far  the  case  is  within 
the  words  of  the  section.  But  it  is  said  the  section  does 
not  apply,  because  in  1875  there  was  no  one  who  had  a 
present  right  to  receive  the  money,  and  that  right  did 
not  arise  until  the  expenses  had  been  apportioned.  So 
to  construe  the  section  would,  I  think,  be  to  say  that  the 
words  "  to  receive  **  meant  to  enforce  payment,  which 
certainly,  in  the  ordinary  use  of  language,  they  do  not. 
Until  the  expenses  were  apportioned  the  local  board 
could  not  enforce  payment,  but  they  had  a  perfect  right 
to  receive  the  money,  and  were — being  able  to  receive 
it — capable  of  giving  a  disobsrge  for,  or  release  of,  it. 
To  construe  the  section  otherwise  would  land  us  in  in- 
superable  difficulties,  and  would  give  the  local  board  the 
power  of  indefinitely  postponing  their  action  by  post- 
poning the  apportionment  It  has  been,  no  doubt, 
argued  that  if  they  postpone  the  apportionment  beyond 
a  reasonable  time  a  mandamuB  would  lie  to  compel 
them  to  apportion ;  but  why  should  we  consider  such 
difficulties  when,  according  to  the  plain  and  ordinary 
meaning  of  the  section,  they  will  not  arise.  Then  it 
was  said  that,  in  1875,  because  the  expenses  had  not 
been  apportioned,  the  local  board  were  not  capable  of 
giving  a  discharge  for  them.  But  I  have  already  said 
that  I  think  they  had  then  a  present  right  to  receive  the 
money,  and,  if  so,  they  were  capable  of  giving  a  dis- 
charge for  it,  because  the  receipt  indndes  a  disoharge. 
The  local  board  were  not  mnder  any  incapacity,  which 
is,  I  think,  what  the  words  refer  to.  Therefore,  in  my 
opinion,  the  case  falls  within  the  section  if  the  section  is 
to  be  read  according  to  its  ordinary  grammatical  mean- 
ing. There  is  no  reason  why  we  should  construe  it 
otherwise,  and,  that  beiugso,  the  plaintiffs'  action  Is  too 
late,  and  the  appeal  must  be  dismissed. 

A  point  was  taken  as  to  the  defendants  having  pur- 
chased without  notice,  and  therefore  it  was  said  that  the 
charge  could  not  be  enforced  against  them.  According 
to  the  view  we  take  of  the  Statute  of  Limitations,  that 
point  becomes  immaterial ;  but  I  will  only  say  that  I 
should  hesitate  before  acceding  to  such  a  proposition. 

LurnLBT,  L.J.— The  question  in  this  oase  turns  upon 
the  true  oonstraction  of  the  Public  Health  Act  and  of 
the  Statute  of  Limitations.  The  piosent  action  was 
brought  to  raise  a  charge  on  land  on  which  an  appor- 
tioned sum  was  chargeable.  If  a  pMsent  right  to  reoeive 
the  sum  chargeable  fcuscmed  iat.1875  the  Statute  of 
Limitations  fs  a  bar  to  the  aatioD.  The  oharge  is  created 
by  the  LocaL^Qofsmment  Aol^  1B58.  A  distinction  is 
drawn  between  the-  summary  remedy  for  the  money 
against  the  person  and  the  oharge  upon  tha  land,  and  a 
special  liinltation  is  given  in  the  case  of  the  summary 
remedy  ior  the- personal -action  (6^^000  v.  Bunif  86 
W.  B.  548^^   Q.  B.D.  880).     The  question  now 


arises  as  to  what  limitation  is  to  be  imposed  vith 
regard  to  the  charge  on  the  land.  That  appoan  to 
be  given  by  section  8  of  the  Statute  of  limita- 
tions. That  section  is  a  mere  repetition  of  the  simi- 
lar enactment  in  the  old  statute  (3  &  4  Will  4,  c.  7), 
and  I  therefore  have  looked  to  see  whether  our  deoiiioa 
is  in  any  way  inconsistent  with  the  oaaes  on  that 
statute.  The  language  used  in  section  8  and  eeotlon  S 
differs ;  in  section  2  the  time  is  said  to  ran  from  the 
period  when  a  right  of  sotion  aocraes,  section  8  apeaki 
of  a  present  right  to  receive.  The  phrase  is  perhapi  1 
little  ambiguous,  and  therefore  it  is  necessary  to  look 
at  the  object  of  the  Act  and  the  consequences  of  the 
different  suggested  constructions.  If  one  of  thoBo  oos- 
struotions  would  give  rise  to  an  anomaly  no  lawyer 
would  adopt  it  if  the  other  construction  would  not  hsfe 
such  an  effect.  If  the  right  to  reoeive  is  to  be  read  aa 
equivalent  to  the  right  to  sue  the  anomaly  ia  prodooad 
that  the  creditor  can  by  his  own  aot  postpone  practically 
for  ever  the  operation  of  the  Statute  of  Limitations.  No 
doubt  it  is  the  duty  of  the  local  board  to  ascertain  tba 
precise  sum  due  by  apportionment,  but  no  time 
is  fixed  for  that  apportionment,  and  if  we  were  to 
hold  that  the  operation  of  the  Statute  of  LfmitatioiM 
only  begios  on  the  apportionment  we  should  be  givlog 
the  local  board  an  indefinite  time  within  which  to  bring 
their  action,  which,  as  I  have  said,  would,  I  think,  be 
anomalous.  But  I  do  not  think  we  are  driven  to  aaoh 
a  construction.  If  we  take  the  right  to  receive  is  Its 
ordinary  meaning,  and  not  as  meaning  a  right  to  sae, 
then  the  moment  that  the  charge  attaches  to  the  land 
the  Statute  of  limitations  begins  to  run.  Looking 
closely  at  section  8  we  see  that  it  refers  to  ohargea  both 
present  and  future.  A  "present"  right  to  reoeifei 
therefore,  refers  to  a  reversionary  oharge  falling  in,  and 
becoming  an  actual  charge.  Then  what  do  the  words 
"a  person  capable  of  giring  a  discharge"  mean?  1 
think  that  they  were  inserted  to  exolade  peraona 
labouring  under  any  incapacity  such  as  infancy  or 
insanity. 

The  case  of  the  Tottenham  Local  Board  shows  that 
the  charge  is  a  present  existing  charge  from  the  moment 
ot  the  completion  of  the  works,  and  the  present  right 
to  reoeive  tiie  money  then  arises,  although  the  amount 
may  not  have  bcjan  reduced  to  pounds,  shiUiDga,  and 
pence.  It  is  not  necessary  that  the  amount  shooJd  be 
ascertained  before  there  can  be  a  right  to  reoeive.  Take 
for  instance  the  case  of  a  dissolution  of  partnership : 
each  partner  has  at  once  a  right  to  reoeive  the  amoont 
which  may  be  found  due  to  him  on  partnership  aoooanta 
being  taken,  and  the  Statute  of  limitations  begins  to 
run  although  the  amount  due  to  each  partner  has  not 
been  ascertained.  There  is  no  real  difficulty  about  the 
question,  and  none  of  the  oases  decided  under  the  old 
Act  sure  in  opposition  to  the  view  which  we  take.  1 
have  therefore  no  hesitation  in  saying  that  the 
Divisional  Ck>urt  were  right  in  holding  that  this  action 
was  too  late.  As  to  the  other  question,  it  beoomes  no- 
necessary  to  consider  it,  and  I  will  only  say  that  I  am 
not  at  all  captivated  by  Mr.  Henn  Collins'  argument. 

Lopns,  L.J. — ^The  case  raises  an  important  question! 
and  therefore,  although  I  entirely  agree  with  the  Jadg* 
ments  which  have  been  delivered^  I  think  I  ought  to 
add  a  few  words  of  my  own.  It  is  said  that  a  present 
right  to  receive  means  an  effective  right  which  can  be 
enforced  by  action.  In  my  opinion  the  words  should  be 
given  their  plain  and  ordinary  meaning.  The  ToUen' 
ham  Gate  says  that  the  expenses  become  a  oharge  oa 
the  land  the  moment  that  they  sure  incurred.  Various 
things  may  have  to  be  done  after  that  before  the  right 
to  rMeive  them  can  be  enforced,  but,  in  my  opinion, 
the  right  to  reoeive  them  arises  concurrently  with  the 
imposition  of  the  charge.  It  is  a  present  right  to  rs- 
ceive,  although  the  amount  is  not  yet  ascertained.    So 
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OniiT  or  Atpbal.   Oakada  Shippiko  Oo,  v.  Bbxtisk  Shvownbbs'  Mutual  PBononoN  Amoo,  Ooust  or  Afpbal. 


Id  a  OBM  where  notice  of  aetion  is  neoeaiaKy,  a  light  of 
MitioB  ezifta  although  it  cannot  be  enforced  until  the 
Botiee  has  been  glfon.  In  my  opinion  the  words 
''eipable  of  giving  a  discharge"  were  only  Intended 
to  arolode  people  labouring  under  an  incapacity.  This 
eoMtmetion  of  the  Statute  of  Limitations  is  consistent 
with  the  intention  of  the  statute,  and  the  opposite 
eoDftiuction  would,  in  my  opinion,  be  anomalousi  and 
loold  encourage  the  very  unoerUdnty  which  the  Act 
118  intended  to  discourage. 
On  the  other  question  raised,  I  say  nothing.  It  is 
todosa 


Appeal  dUmUied, 

Solieiton  lor  the  appellants,  Tatham  A  Hardy. 

BoMbon  lor  the  respondents,  W.  B.  WUhaU  A  Oo. 


IW  Q.  B.  BIT.  July  30, 1889. 

Gaitaba  SmFFDra  Ck>.  v.  Bioxibh  SjnApawmma* 
MirruA£  "Bjuraonxm  ABBOfOAnox.  (a.) 

Murine  kuuranee^^  Mutual  imuranee  osaocidliem -* 
Damage  muMd  hy  **  improper  fiov^^oMon  "  — /m- 
pnper  condition  qf  $hip  to  nxeive  cargo. 

By  ike  ruUe  of  a  iMdudl  insunMnee  aaeocioHon,  the 

fkMiffe^  who  had  entered  their  $hip  on  the  hooke  of  the 

;    mocMonf  wore  entitled  io  protection  in  reeped  of  lose 

I    i/,  or  damage  to,  any  goode  or  merchandise  on  board  the 

•^  eaaeed  hythe**  improper  navigation  "  of  the  ehip. 

A  cargo  of  wheat  wa$  loaded  on  hoard  the  $hip,  and 
M  arripol  at  its  deetination  H  wa§  found  that  the  wheat 
Ml  tainted  with  the  $mdl  of  paraffin,  and  it  uhu  re- 
jakilytheconeignee.  The  imell  arose  from  a  cargo  of 
ttjirfd  oompoeition,  carried  on  the  previous  voyage, 
wkidihadleaked  into  the  hold  and  saturaied  the  Umber 
tMT^  and  celling  of  the  ship. 

Rdd,  that  the  damage  to  the  cargo  was  not  caused  by 
"improper  naeigaition  *'  of  the  ship  within  the  meaning 
•fik  fiies^  and  iT^at  the  plaintiffs  were  not  entitled  to 
the  loss. 


Appeal  from  the  Judgment  ol  Cfharles,  J.,  in  lavour 
«f  Os  defendanta  (22  Q.  a  J).  727). 

The  plaintUBs  were  the  owners  of  a  ship  oaUed  TTie 
Ut  (htario,  which  was  entered  on  the  books  ol  the 
Mndsoti,  an  aaaodation  ol  shipowners,  for  the  whole 
ttosnt  d  her  tonnage.  Among  the  risks,  events,  and 
wonnees  in  reepeot  ol  which,  according  to  the  defend* 
■kV  nlsi,  the  plaintifEs  were  by  reason  of  such  entry 
vHflsd  to  protection  were  the  following :—"  4  (<2). 
hm  of  or  damage  to  any  goodsi  or  merchandise,  or 
«A*r  property,  or  things  on  board,  or  in  charge  of  any 
^  tttsred  for  protection  under  these  rules  (not  being 
ft*  ddp  herself,  or  her  taoUe,  furniture,  or  stores) 
itesnbh  loss  or  damage  has  been  caused  by  the  im- 
popsr  navigation  ol  such  ship,  or  by  collision  with  any 
■Maoe  otiier  than  water.  •  .  •  Damage  to  or  loss 
^  goods  or  things  on  any  pier,  or  Jetty,  or  like  structure 
^■■ad  by  Uke  improper  navigation  shall  be  deemed 
tmndl^  this  douse."  **12.  No  member  shall  have 
^  dafan  under  these  rules  lor  costs  or  charges  of 
>^Nthig  any  ship  entered  lor  protection  under  these 
nd«,aorfor  any  damage  to,  or  loss  ol  cargo,  or  other 
y»gi  wheie  the  same  shall  have  been  caused  by 
■ppwitowage.'' 

n  VEs  proved  at  the  trial  that  hi  November,  1884, 
2f^  Ontario  carried  a  general  cargo  Irom  Middles- 
'^'ovri^to  Adelaide,  part  consisting  ol  seventy  casks  ol 
prt«atli|g|d  coating  composition,  to  be  used  as  paint 
i«iMhfae  eastings. 


I 


(p*)  BspQited  bj  W.  F.  Babbt,  Biq.,  Bavtister^at-Law. 


The  ship  arrived  at  Adelaide  in  Hay,  1885,  and  it  was 
lound  that  a  quantity  ol  the  composition  had  leaked 
from  the  casks  into  the  hold,  and  had  saturated  a 
portion  of  the  dunnage,  and  the  ceiling,  and  limber, 
boards  of  the  ship.  The  whole  ship  was  pervaded  with 
a  strong  smell  of  creosote  or  paraffin.  When  she  was 
emply  the  ceiling  and  limber-boards  were  scraped  in  the 
usual  way,  but  no  spedal  measures  were  adopted  to  get 
rid  of  the  smelL 

In  June  she  was  loaded  with  a  cargo  of  wheat  in  bags 
for  Dublin.  On  her  arrival  in  Dublin,  alter  a  few  bags 
had  been  discharged,  a  complaint  was  made  by  the  con- 
signee that  they  smelt  of  paraffin.  The  discharge  was 
stopped  in  consequence,  and  the  plaintiils  bought  in  the 
cargo  at  the  market  price  ol  undamaged  wheat.  The 
cargo  was  taken  to  Liverpool,  where  the  whole  was 
lound  to  be  more  or  less  tainted  with  the  smell  of 
paraffin,  and  the  plaintifls  sold  the  cargo  for  the  best 
price  they  could  get,  and  were  losers  to  the  extent  of 
about  £2,400.  The  present  action  was  brought  to 
recover  this  amount. 

Oharles,  J.,  held  that  the  damage  was  not  caused  by 
"  improper  navigation "  ;  and  seoondly,  even  assuming 
that  it  was,  that  the  cas^  was  one  of  '*  improper 
stowage."  He  accordingly  gave  Judgment  for  the 
delondants. 

The  plaintifls  appealed. 

J.  ChreU  Barnes,  Q.O.,  and  Carvsr,  for  the  plain- 
tifls.— "Improper  navigation"  in  this  clause,  as 
applied  to  a  cargo-carrying  ship,  includes  taking  the 
ship  to  aea  in  a  condition  unfit  for  oarrjing  her  cargo  : 
Oarmichael  v.  Liverpool  Sailing  Shipowners*  Mutual 
Indemnity  Association,  35  W.  B.  793,  19  Q.  B.  D.  242. 
The  ship  was  fit  to  go  to  sea  as  far  as  her  safety  was 
concerned,  but  she  was  not  fit  to  carry  the  cargo.  It 
was  therefore  **  improper  navigation  "  to  take  her  to  sea 
in  such  a  condition.  This  was  not  "  improper  stowage." 
Improper  stowage  has  nothing  to  do  with  the  atate  of 
the  ship ;  it  relates  to  the  mode  In  which  the  cargo  is 
loaded. 

They  also  cited  The  Warkworth,  33  W.  B.  112,  9 
P.  D.  145 ;  TattersdU  v.  National  Steamship  Oo.,  32 
W.  B.  567,  12  Q.  B.  D.  297 ;  Stanton  v.  Richardson^ 
L.  B.  9  0.  P.  390,  22  W.  B.  Dig.  223 ;  and  Good  v. 
London  Steamship  Owners'  Association,  20  W.  B.  33, 
L.  B.  6  0.  P.  563. 

Oohen,  Q.O.,  and  Joseph  Walton,  lor  the  delendants , 
were  not  called  upon. 

Lord  EsKiB,  M.B.— I  do  not  agree  that  this  court,  in 
Oarmichad  v.  Liverpool  Sailing  Shipowners^  Mutual 
Indemnity  Association,  placed  upon  the  words  "im- 
proper navigation"  a  meiming  other  than  their  ordinary 
meaning.  If  the  court  had  done  so,  I  should  think 
that  the  decision  could  not  be  a  right  one.  The  court 
paraphrased  the  meaning  of  the  word  "navigation," 
so  as  to  enable  it  to  apply  that  word  to  the  facts  of  the 
case.  In  my  opinion  the  case  wosr^tly  decided,  and 
the  phraseology  used  was  perfectly  accurate.  In  my 
judgment  in  that  case  I  said: — **1  think,  therefore, 
that  if  there  be  negligence  before  the  navigation  of  the 
ship  commencee— 'negligence,  of.,  the  owner  or  his  ser- 
vants—which has  the  effect  of  causing  the  ship  to  be 
unsafdy  navigated  during  the  navigation  with  regard  to 
the  safety  ol  the  goods,  that  msJcea  the  navigation, 
under  those  droumstanoes,  improper  navigation  by  the 
shipowner  Off  thoee  lor  whom  he  b  liaUe.  •  •  •  Her* 
the  negligence  commenoed  belore  the  navigation  ol  the 
ship  commenoed,  but  it  was  negligence  ol  the  ahipovner 
and  of  those  lor  whom  he  was  responsible,  and  it  bad 
the  effect  that  it  rendered  impossible,  unless  that 
matter  were  lound  out  and  put  right,  to  navigate  that 
ship,  alter  her  navigation  had  begun,  safely  with  regMEd 
to  the  safety  of  the  goods." 
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High  Ooubt. 


In  bb  Bbab  ahd  Gbxswbcl^s  Dbhon. 


HioH  Oomff* 


That  seems  to  me  to  be  a  oonreot  statement  as  to  safe 
or  unsafe  naTfgation  with  regard  to  a  oargo-oarrying 
ship.  It  is  not,  of  oonrsei  eTdiaostife.  If  that  is  the 
true  meaning  of  the  term  ^  navigation  "  in  an  instru- 
ment like  this,  the  qnestion  arises  whether  there  was 
improper  navigation  in  this  case.  The  ship,  with  regard 
to  her  sailing  qoalities,  was  in  perfect  otder.  Bat  there 
was  a  bad  smell  in  her  hold.  I  oannot  call  that  '*  im- 
proper navigation.''  I  agree  with  the  reasoning  and 
Judgment  of  the  learned  judge  upon  that  point.  With 
regcurd  to  the  question  of  '*  improper  stoirage  "  it  is  not 
material  to  consider  it. 

Ldtdlbt,  L.J. — I  am  of  the  same  opinion.  I  cannot 
see  how  the  smell  of  the  creosote  in  the  hold  of  the  ship 
can  be  called  improper  navigation.  It  had  nothing  to 
do  with  the  safe  sailing  of  the  ship.  There  was,  no 
doubt,  something  improper  done,  but  I  cannot  bring  it 
within  the  meaning  of  the  term  **  improper  navigation." 
It  was  said  that  Carmiehad*B  etue  oompelled  us  so  to 
hold.  The  facts  were  wholly  different.  The  Judgment 
in  OamUchad^B  case  is  psvf  eotly  consistent  with  our 
present  decision. 

Bowmr,  £iJ«— I  am  of  the  same  opinion.  The  quss- 
tion  is  whether  the  damage  hen  was  caused  by  *'  im- 
proper navigation.'*  and  what  is  the  meaning  of  those 
words  in  the  instrument  before  us.  It  is  dear  that 
damage  caused  by  improper  navigation  must  be  caused 
by  navigation  of  an  improper  kind,  and  that  damage  not 
caused  by  navigation  cannot  be  caused  by  improper 
navigation,  navigation  means  the  sailing  of  the  ship, 
having  regard  neoessarfly  to  whether  it  is  a  passenger  or 
a  cargo«carrying  ship. 

It  la  said  that  Oarmichael^i  ca»e  is  contrary  to  this, 
and  that  it  decided  that  the  damage  was  caused  by 
**  improper  navigation  "  when  it  was  not  caused  by  any- 
thing to  do  with  navigation  in  the  ordinary  sense  at  all. 
It  seems  to  me  to  decide  nothing  of  the  sort.  I  think 
that  the  language  used  by  the  Master  of  the  Bolls  in 
that  case,  assuming  that  the  instrument  was  in  the  same 
words  as  this,  was  perfectly  accurate.  The  language 
uaed  by  the  other  members  of  the  court  must  be  con- 
strued with  reference  to  the  facts  befbre  them.  Instead 
of  that  their  language  has  been  taken  out  and  pressed 
upon  us  without  the  context  tmd  the  surrounding  dr- 
onmstanoes.  Damage  caused  by  improper  navigation 
must  be  damage  caused  by  navigation  of  an  improper 
|dnd,  and  according  to  OairmieluulFB  ease  the  navigation 
is  not  the  less  improper  navigation  because  it  arises 
from  something  which  was  done  before  the  voyage  oom- 
BMnoed  for  which  the  owner  is  responidble. 

Appeal  dUmiaed. 

SoUdtoEs  for  the  plaintUfs,  Boufcliffti^  Bawle,  A  Ch., 
for  HiU^  DicMfuan,  S  Oo.,  Liverpool. 

Solidtoia  for  the  defendants,  W.  A.  Orump  A  8&n. 


39(89  tUmct  of  3wtU$. 


Ohitty,  J.  /  July  10,  11, 1889. 

In  r$  Bead  ajtd  Gsiswxll's  Jhsaas.  (a.) 

Palmi^PaUnU,  <!«.,  Ad,  1888,  s#.  47,  58,  00,  90— 
Similar  de^igm^Differmi  tkuns-^Deiigni  £ule$, 
1888. 

Where  a  pereon  hat  regUiered  a  deeign  in  one  of  the 
eUteeee  epecifiedin  $chedule  3  to  the  Deeigne  BuU$,  1883, 

(a.)  Beported  bj  Y.  di  8.  Fdwu,  Esq.,  Barrister-at- 
Law. 


another  person  cannot  regieter  a  tknOar  detign  in 
another  eUtee  for  eimUar  artidee  made  of  difemA 
nuderidl. 

ThlB  WBB  an  application  by  a  Miss  J.  Taylor,  who  had 
in  January,  1886,  registered  a  design  in  clsss  5  in 
sdiedule  3  of  the  Designs  Bules,  1883,  that  the  entij 
of  a  design  registered  by  the  respondents  in  Nofsmberi 
1886,  in  class  18  of  the  above  sobedtds  might  be 
expunged  from  the  register. 

Glass  5  b  for  ''artides  composed  wholly  or  partly  of 
paper  (except  hangings),''  and  class  IS  is  for  **goodi 
not  included  in  the  other  dasses."  The  desfgna  wen 
substantially  identical. 

Morion  Dani^  fbr  the  applicant.— The  respcindeati' 
design  is  not  new  and  original  at  the  date  of  registntioB 
as  required  by  section  47 :  Le  May  v.  Wekh,  38  W.  B. 
33,  28  Oh.  D.  84,  36. 

G.  WhOe,  tot  the  respondents.— The  applicant  hM 
no  rights  in  her  design  outside  the  class  in  which  it  ii 
registered :  Edwards  v.  Dennis,  30  Oh.  D.  454, 30  W.  & 
Dig.  197 ;  In  re  Lyndon*s  Trade^Mark,  34  W.  B.  403, 
32  Oh.  D.  109 ;  Jay  v.  LadUr,  37  W.  B.  606, 40  Oh.  D. 
649. 

Ohxitt,   J.— The  appUoant's  design  is  registend  in 
class  6,  which  is  for  artides  composed  whdly  or  partially 
of   paper,    ezoept    hangings,    which  are   included  in 
another  class.    The  respondents'  design  is  registered  in 
dass  12,  which  is  for  goods  not  indnded  in  the  other 
dasses,  and  it  is  argued  on  their  behalf  that,  dthooffh 
their  dedgn  may  not  by  itsdf  be  new  and  original,  /it 
that  it  is  so  within  the  meaning  of  section  47  of  the  Aet 
That  argument  comes  to  this,  that  where  a  new  aad 
origind  design  is  registered  in  one  class,  a  rivd  deaigner 
is  at  Uberi^y  to  take  the  design  and  transfer  It  bodily  to 
another  dass,  and  register  it  In  that  dass,  or,  U  it  he 
on  the  register,  may  maintain  it  there.    I  do  not  ihfaik 
this  argument  can  be  sustained.    No  doubt  the  copy- 
right in  a  design  conferred  by  section  60  of  the  Act  li 
limited  to  the  goods  in  the  dass  or  dasses  in  whioh  the 
design  is  registered,  and  this  is  dearly  the  case,  for 
under   section  68,  whioh  gives  a  spedal  remedy  by 
pendty  for  the  infiingement  of  a  registered  design,  the 
legistared  proprietor  cannot  proceed   against  the  in* 
fiinger  in  respect  of  goods  outside  the  dass  in  whioh 
the  design  is  reglstexed,  and  for  this  reason,  that  the 
person   rogistering,    having    knowingly    confined  the 
registration  to  one  dass  of  goods,  has,  by  so  dofaigi 
impliedly  given  notice  to  all  the  world  that  tii^  tre  at 
liberty  to  use  the  design  for  goods  not  induded  ia  the 
dass  or  dasses,  for  a  person  may  regiater  a  design  in 
more  than  one  dass.    It  is  on  this  that  the  respondeata 
argument  is  based.    But  can  the  Legislature  have  had 
this   intention  P    I  suggested    the   case   of  a  design 
registered  for  Jewellery,  and  another  trader,  finding  thk 
to  be  so,  and  that  artides  marked  with  such  design  wen 
bdng  put  on  the  market^  and  people  were  beoooisg 
generaUy  acquainted  with  the  design,  taking  this  design 
and  regiatering  it  in  some  other  dass  of  goods,  snch  si 
glass  (dass  4)  or  lace  (dass  9),  a  thing  which  hi  the 
case  of   many  designs  might  eaaOy  be  done.    I  •■ 
satisfied  that  it  was  not  the  intention  of  the  LegisUtnis 
to  allow  this  to  be  done.    The  answer  to  the  aigmnsst 
is  to  be  found  really  in  section  47  of  the  Aot,  where  the 
words  need  are,  "Any  new  origind  design  not  prs- 
vioudy  pubUshed  in  the  United  Kingdom."     To  be 
capable  of  bdng  registered  a  design  must  be  "  new  or 
origind  **  in  fact,  and  not,  as  is  suggested,  "  new  or 
origind  "  as  to  some  particular  dass  of  goods.    It  can* 
not  be  sdd  to  be  new  and  origind  if  it  has  already  been 
applied  to  artides  of  an  andogous  oharaoter. 

This  applioation  must»   therefore,  be  granted,  and 
with  costs. 

Sdidton,  Beader  S  Hioks;  TyrreU,  Lewis,  4k  Oo. 
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BoBLAXD  V.  Bboxbvsx  Oil  Oo. 


HxqhOovbt. 


^^^«  ^^'  I  T   1      R    toon 

cutty,  J.  \  July  6, 1889. 

BUBLAITD  9.  BBOXBITBir  QlL  Co. 

In  re  Bublaitd's  Tsads-Maxk.  (a.) 

kih$irwIe''^R«iifleaH«m'^P<amU,  <fto.,  ilc<,  1883, 
ii.  H  (1),  (o),  amd  (8).  74,  (1).  (b),  (8).  (8).  90. 

TA0  iwfd  **  diiHnciive*'  used  in  teeUon  74  (1).  (b),  of 
tt«Pitoilf,  Jtc,  Act,  1883,  meaiu  prim/l  faoie  diitine- 
ttipe,  afl<2  any  word  tohieh^  though  primft  fade  dUHnc- 
tliMf  (i,  M/oef,  oommon  to  the  trcuU,  muii  he  dUdaimed 
vkm  rtgiriered  ae  part  of  a  eombinaHon^ 

The  worde  **cofnmon  to  the  trade,"  in  eedion  74  (1), 
(b),  are  t^vaUiU  to  "  open  to  the  trade.'' 


TUi  was  a  motion  bj  the  defendant  company  onder 
ttsFMenti,  4a|  Aot,  1883,  that  the  renter  of  trade- 
wki  might  be  xeotified  by  ezpuoging  the  word 
**  Waiherine"  (which  word  had  already  been  dedded  by 
OUt^,  J.,  to  be  deioriptif e  only)  from  the  Mark  No. 
77,935,  or  in  the  alternative  for  Uie  entry  of  a  diadaimer 
d  lay  eidndve  right  to  the  nee  of  snoh  word. 

The  Dark  was  for  a  labd  to  b«  pat  round  bottles  in 
wUeh  laundry  preparations  were  sold.  The  mark  ooo- 
tdned  the  word  **  Waaherlne  "  in  large  letters  at  the  top, 
middle,  and  bottom  of  the  label,  and  again  some  se?en 
tfasM  in  smaller  letters ;  secondly,  the  written  signature 
of  "f .  A.  Borland  ft  Oo. "  ;  and  thirdly,  a  quantity  of 
priated  matter,  part  of  which  was  laudatory  of 
*'WaiberiQe,*  and  part  of  which  consisted  of  directions 
for  see.  The  defendant!  (the  present  applicants)  also 
nsiralsctured  and  sold  for  laundry  purposes  a  prepara- 
tba  which  they  advertised  as  <'  Washerine." 

Amer,  Q.C?.,  and  Cbrpmoet,  for  the  motton,  dted 
Bebntian  on  Trade-'liarks,  p.  316,  note  6.,  Snd  ed. ; 
/sn  ranDmaer'e  Trade^Mark,  36  W.  B.  894,  34  Oh. 
D.6i3;  Hmnphriee  t.  Taylor  Drug  Co,,  37  W.  B. 
IM;  in  re  Budeon*§  Trade-Marke,  34  W.  B.  616,  3 
lafu  Pet. Oas.  155, 168;  In  re  Kuhn  S  Oo.*b  Trade- 
IM»,  63  L.  J.  Oi.  888;  Ffttents,  ftc.  Act,  1888,  ss. 
10^16. 

Barm,  Q.O.,  and  John  Cutler,  for  the  respondents  (the 
l/itiMte),  dted  In  re  Boriburgh  S  Co.'b  ApplieaUon, 
n  W.  B.  530n,  and  Thompion  ?•  Montgomery,  37  W.  B. 
«7, 41  OLD.  49. 

Corner,  Q.C»,  lepBed. 

Gum,  J. — I  have  to  condder  sections  64  and  74  of 
&•  Act  d  1883,  which  have  both  been  repealed  by  the 
Add  1888,  and  new  sections  have  been  substituted  for 
ttn.  I  am  not  at  Uberfy  to  interpret  the  Act  of  1883 
kftks  Act  of  1888,  because  the  Act  of  1888  comes  after 
^  Ad  d  1883,  and  because  the  language  of  the  new 
■rtioss  via.,  10  and  16  of  the  Aot  of  1888— when  com- 
pvd  vUh  aeotions  64  and  74  of  the  Act  of  188]^  varies, 
■■disainot  able  Judicially  to  say  to  what  extent  the 
*<SUdQre  was  onlj  making  a  variation  in  its  language, 
■dtowtiat  extent  it  was  making  subetftutially  a  new 
WtsMUt;  I  refer  to  those  two  sections  10  and  16 
■<Niy  lor  the  purpose  of  saying  that  much  that  ia 
wne  on  the  seetiona  as  they  stood  in  the  Act  of  1883 
^  bMa  now  made  dear,  and  that  the  substitution  of 
^  fecw  •DBctments  is  to  distinguish  the  essentids  from 
ihs  ssn-esseatids  when  anything  that  is  a  trade-mark  is 
''l|>t«ed,  and  to  compd  the  person  who  seeks  for 
J^Misttan  to  distinguish  upon  the  face  of  the  register 
g^ftd  which  ia  essential  and  that  which  is  not.  If ow 
l^jMMly  the  respondents  have  a  good  trade-mark  with 
"**— Pteihe  written  aignatore  of  the  firm,  and  they 

(*•)  SepoM  by  y.  91  8.  Fown,  Esq.,  Baftitter-at- 
Lbw. 


say  that  they  are  entitled  to  register  with  that,  withoutany 
disddmer,  the  term  ''Washerine,"  as  being  a  mere 
simple  addition  to  the  trade-mark,  and  a  word  in  respect 
of  which  they  can  claim  no  rights. 

Without  going  through  the  arguments  at  length,  I 
wUl  take  the  74th  section,  which  runs  thus :— "Nothing 
in  this  Act  shall  be  construed  to  prevent  the  Oompt  roller 
entering  on  the  register  ...  as  an  addition  to  any 
trade-mark,"  and  then  oomes  the  two  sub-sections.  It 
is  not  dear  on  the  face  of  this  Aot,  looking  at  the  words 
"  as  an  addition  to  any  trade-mark,"  whether  that  which 
is  registered,  is  registered  as  part  of  the  trade- mark,  or  is 
registered  as  an  addition  to  the  trade-mark ;  the  lan- 
guage as  it  stands  would  appear,  until  I  read  what  comes 
afterwards,  to  denote  that  it  is  an  addition  to  the  trade- 
mark, and  not  a  part  of  the  trade-mark  itself.  It  is 
dear  from  some  portions  of  the  subsequent  part  of  this 
section  that  something  which  can  be  registered  as  an 
addition  to  the  trade-mark  is  not  part  of  the  trade-mark, 
because  sub«seotion  2  of  this  section  contdns  a  provision 
for  a  disclaimer  of  some  of  this  additiond  matter,  and  if 
on  the  face  of  the  register  the  person  registering  dis- 
claim a  part  of  the  addition,  it  is  plain  that  that  part  of 
the  addition  so  disddmed  is  not  part  of  the  trade-mark. 
Now  the  two  sub-sections  are  (a)  and  ((),  and  I  may,  for 
the  purposes  of  this  case,  lay  adds  the  sub-sectioD  (a), 
beoaase  that  relates  to  a  trade-mark  used  before  the 
13th  of  August,  1875,  and  this  trade-mark  was  not  used 
before  that  date.  Sub-section  (()  runs  thus  :  "  In  the 
case  of  an  application  for  registration  of  a  trade-mark 
not  used  before  "  the  date  I  havo  mentioned,  "  any  dis- 
tinctive word  or  oomUnatiou  of  words,  though  the  same 
is  common  to  the  trade  " — that  is  to  say,  nothing  in  the 
Act  shall  predude  the  OomptroUer  from  entering  on  the 
register  as  an  addition  to  any  trade-mark  any  distinctive 
word  or  combination  of  words,  though  the  same  is 
common  to  the  trade  in  the  goods  with  respect  to  which 
his  application  is  made.  Now,  staying  there  for  one 
moment,  the  term  **  distinctive,"  as  has  been  pointed 
out  by  Mr.  Sebastian,  is  not  consistent  with  the  rest  of 
the  section,  because  if  the  word  is  common  to  the  trade 
it  is  not  distinctlvs.  Therefore  I  take  It,  it  means  any 
word  which  is  primdfade  distinctive,  or  whioh  might  be 
otherwise  distinotive.  Of  course,  directly  it  is  really 
found  to  be  common  to  the  trade  it  ceases  to  be  distinc- 
tive, but  I  think  the  meaning  of  it  must  be  a  word  which 
is  primS  facie  distinctive. 

In  the  case  before  me  the  word  "  Washertoe  "  dearly 
was  inserted  on  the  register,  as  is  shown  by  the  evidence, 
as  a  distinctive  word,  and  I  take  it  that  this  part  of  the 
enactment,  "  any  distinotive  word,"  relates  back  to  the 
64th  section,  where  the  term  *'  fancy  word  or  words  not 
in  common  use  "  occur,  and  as  I  read  that  seotioo,  and 
ia  conformity  with  what  I  understand  to  be  Ootton, 
Li.J.'s  opinion  upou  it,  the  word  "distinctive"  runs 
through  the  whole  of  the  sob -section  (e),  so  that  the 
latter  portion  of  that  sub-section  in  eflect  stands  **  a  dis* 
tinctive  fancy  word  or  words  not  in  oommon  use.*'  The 
same  section  64,  in  snb*section  (3),  uses  other  phrase* 
ology— namdy,  "  any  spedd  and  distinctive  word."'  I 
think,  therefore,  that  the  phrase  "  any  distinctlvs  word  " 
in  Bub«section  (I)  (()  of  the  74th  section  has  a  reference 
to  the  language  of  the  64th  section,  but  it  now  appears, 
and  it  is  made  part  of  the  argument  for  the  respondents, 
that  in  the  result,  though  the  respondents  considered  that 
the  word  **  Washerine  "  was  a  distinctive  word,  it  is  not. 
Then  I  have  to  aacertafai  what  is  the  meaning  of  the 
phrase  "oommon  to  the  tradey"  and  the  respondents' 
argument  is  that  those  words  are  not  used  ia  their 
grammaticd  signification,  but  that  they  mean  in 
oommon  use  in  the  trade,  and  thdr  object  in  asking  me 
to  vary  the  language  of  the  LegisUture  in  that  sub- 
section is  apparent,  because  then  they  think  they  oan 
escape  from  sub-section  (S)  of  the  74th  section,  whioh 
requires  them  to  enter  a  disdaimer  where  there  is  any 
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■uoh  oommon  partiotiltT  or  partionlan  to  be  found  on 
the  register,  or  proposed  to  be  entered  on  the  register. 
They  were  bound  to  disclaim  any  right  to  the  exolusi? e 
nse  of  the  same.  The  argnmeot  in  sapport  of  the 
interpretation  of  the  words  "oommon  to  the  trade" 
being  eqaivalent  to  "  commonly  need  in  the  trade  "  Is 
founded  on  the  third  proTiso  of  the  74th  section,  the 
substance  of  which  is  that  **  any  deTioe,  word,"  and  so 
forth,  pnblidy  used  before  the  date  mentioned  in  1875 
*'  by  more  than  three  persons  on  the  same  or  a  similar 
description  of  goods  shall,  for  the  purposes  of  this 
section,  be  deemed  common  to  the  trade  in  such  goods." 
But  that  is  no  definition  nor  ezpUnation  of  the  term 
«  common  to  the  trade,"  except  an  explanation  to  the 
limited  extent  which  I  am  about  to  mention.  It  might 
ha?o  been  a  question  whether  user  by  three  or  four  or 
five  or  six  pezsons  would  ha?e  made  a  word  or  com- 
bination of  words  oommon  to  the  trade,  and  the  proTiso 
is  introduced  merely  for  the  purpose  of  settling  that 
question,  which  might  ha?e  been  a  difficult  one  of  fact, 
and  saying  that,  where  you  have  user  in  the  trade  by 
more  than  three  persons,  then  the  name  so  used  shall  be 
deemed  to  be  oommon  to  the  trade.  But  that  is  only  a 
particular  case,  and  it  has  not  the  efleot  of  defining  the 
meaning  of  the  term* 

Now,  the  applioants'  contention  is  that  **  oommon  to 
the  trade  '*  means  that  which  Is  open  to  the  trade  to  use, 
substituting    another   phrase   in  order    to    bring    out 
exaoUy  the  meaning  which  the  applicants  contended 
ought  to  be  plaoed  upon  the  word,  and  in  support  of 
this  contention  they  put  this  case :  Supposing  that  there 
b  some  word  which  has  been  used  by  the  trade  largely 
some  ten  years  or  so,  or  by  twenty  or  thirty  persons 
before  the  application  for  registration  under  this  Aot 
of  1888,  but  for  certain  reasons  all  those  persons  except 
two  have  dropped  the  user,  any  of  the  others  may  have 
leaourse  to  the  user  again  at  any  time;  but  say  the 
applicants,  if  the  term  "  common    to  the  trade  **  is 
confined  to  user,  it  must  mean  user  at  the  time  of  the 
application.    That  was  (I  put  the  question  specially  to 
Mr.  Byrne)  also  the  contention  on  the  part  of    the 
lespondents,   that   "oommon    to   the   trade"    meant 
oommon  nse  at  the  date  when  the  appUoation  waa  made, 
and  I  think  that  is  a  ?ery  good  illustration  to  show  that 
tiie  Legislature  could  not  have  intended  to  employ  this 
term  in  that  limited    sense.     The   true   solution  of 
the  question  is  very  simple.    The  phrase  "  common  to 
the  trade"  is  not  to  be  interpreted  otherwise  than 
aooording  to  the  ordinary  rules  of  grammar,  and  I  think 
*' oommon  to  the  trade*'  means  exactly  what  it  says. 
I  cannot  really  make  use  of  a  better  term,  which  I 
think  exactly  corresponds  with  the  meaning  that  it  Is 
**  open  to  the  trade."    Therefore,  I  bold  that  the  appli- 
oants are  entitled  to  an  order  which  is,  within  the  f  0th 
section,  a  variation,  in   fact,  of   the    register,  where : 
without  sufficient  cause  something  has  been  entered 
upon  it ;  or  I  will  make  the  order  as  asked,  that  the 
respondents  should  disclaim  any  right  to  the  exdusire 
use  of  the  term  "  Washerine,"  and  make  the  order  with 
ooito.    I  may  add,  as  this  case  may  go  elsewhere,  that, 
as  I  understand,  Eekewioh,  J.,  has  oome  to  the  same 
oonolusion  in  Humphriei  v.   Taylor  Drug  Oo,t  and  I 
also  gather  that  there  are  dida  of  Gotten,  L.J.,  in  the 
two  cases  mentioned  in  the  Board  of  Trade  reports  in 
oonformity  with  what  I  have  decided. 

Solioitors,  WiUont  BriitowB,  A  Oarpmad ;  Jantways, 
QriblOe,  .<«  Oddie^  for  fT.  BurUm$haw,  Orowle. 


Ohan.Div.   •  q.^,  jg. 

North,  J.    I 

In  re  Joinss. 
DoTTOK  V.  BROocnsXiD.  (a.) 
WiU^TrusU&-'Power  to  mortgage  ietMUn^e  f soJ  eMe. 

A  tedator,  after  appoitUing  tufo  penom  exeadori  and 
trueteea  of  hU  vM,  directed  **  that  the  trmteee  far  Of 
time  being  of  my  will  ehall  have  fuU  power  to  iHOe  my 
aeeotifi<a  and  wind  up  my  affaire  cm  they  or  he  BhaU 
think  fit,  and  in  bo  doing  to  make  any  $ale$  and 
arrangemente  they  or  he  ihaU  fadge  expedienV*  And 
the  teetator  devieed  and  bequeathed  all  hie  real  and 
renduary  perianal  eeiate  unto  and  to  the  use  of  hii 
truiteee  upon  the  trueU  therHn  declared.  Shortly  afUr 
the  teetator*$  death  one  of  the  truiteee  named  in  tht  wt» 
(the  other  having  renmtneed  probate  and  diedaivwi  the 
tmeU  thereof)  raised  a  $um  of  £600  ly  a  morigageofa 
portion  of  the  testator*  i  real  estate  for  the  purpoee^ 
eoHsfying  eomie  pressing  daims  against  the  testatori 
estaiSm 

Held,  that  the  mortgage  was  atUhoriMsd  by  the  term 
of  the  win. 

Adjourned  summons. 

John  Jones  (hereinafter  called  the  teetator)  by  hii  wQl, 
dated  the  5th  of  April,  188i,  appointed  his  son-in-law, 
John  Hignett.  and  his  son,  W.  R,  Jones,  executors  sod 
trustees  of  his  will.  And  the  testator  directed  that  the 
trustees  or  trustee  for  the  time  being  of  his  will  should 
have  full  power  to  settte  his  acoounts  and  wind  up  hit 
afCairs  as  they  or  he  should  think  beet,  and  in  so  doiog 
**  to  make  any  sales  and  arrangements  they  or  he  shsU 
Judge  eicpedient.'*  And  the  teetator  devised  sad 
bequeathed  all  his  real  and  residuary  personal  etMe 
unto  and  to  the  use  of  his  trustees  upon  the  trusts  there- 
in declared. 

The  testator  died  on  the  7th  day  of  April,  1884,  sod 
his  will  was  proved  by  W.  B.  Jones  alone^  iohn  Higm 
the  other  executor,  having  renounced  probate  and  db- 
claimed  the  trusts  thereof* 

The  testator  had  during  his  lifetime  deposited  a  pm 
of  assurance  on  his  life  with  the  defendant  BrookflsU  si 
security  for  the  sum  of  £500,  advanced  by  the  defeadsrt 
to  the  testator,  with  interest.    After  the  testator's  dastt 
the  defendant,  at  the  request  of  W.  R.  Jones,  handsd  » 
him  the  policy  to  enable  him  to  obtain  payment  of  tbs 
policy  moneys  from  the  insurance  society,  Jones  under- 
taking to  pay  the  defendant  the  moneys  owing  to  him  cot 
of  the  policy  moneys  when  received.     After  Jooei  had 
received  the  policy  moneys  he  requested  the  defendsnt 
to  allow  the  sum  of  £500  to  remain  in  his  bands  st 
interest  for  a  further  period  of  five  years  on  mortgsge  ot 
a  portion  of  the  testator's  real  esUte,  Jones  aUeging  twl 
he  requited  the  money  to  satisfy  some  pressing  cUUm 
against  the  tesUtor's  estate.    The  defendant  aqeeded  to 
this   request,    and  an  agreement   dated   the   6Ul  oc 
September,  1884,  was  entered  into  between  the  defead- 
ant  of  the  one  part  and  Jones  (described  as  «*»*[ 
and  trustee  of  the  wUl  of  John  Jones)  of  the  other  pArt 
whereby  the  defendant  agreed  that  if  interest  on  tne 
said  sum  of  £500  should  be  paid  half-yearly  at  the  raw 
of  five  per  cent,  per  annum  for  the  term  of  five  jesrs, 
from  the  29th  of  July,  1884,  then  last,  the  same  sua  oi 
£500  should  not  be  caUed  in  during  that  term.    Ano 
Jones  agreed  that  the  said  sum  of  £500  with  interesi 
thereon  at  the  rate  aforesaid  should  be  charged  upo*. 
the  eleven  houses  in  St.  Anne-street,  Chester,  then  w 
mortgage  to  the  Provincial  Insurance  Co.  for  »*»^ 
The  houses  referred  to  in  the  agreement  '<>'™*^,/*? ! 
of  the  testator's  real  estate.    Interest  was  duly  pud  to  , 
the  defendant  by  Jones  until  the  S9th  day  o(  Jiuji-I 
1886.     No   interest   was   paid  after  that  ^^^_Z^ 

(a.)  BiBfOsMi  bf  Q.  E.  Jbriet,  Esq.,  BMrrister-ftt-I*^'] 
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In  be  JoiTBfl. — In  bb  Dixon. 


HlOK  OOUBT. 


Jaaasij,  1887,  Jodm  died.  In  October,  1888,  Wil- 
liam BnttoD  and  Hanxy  Bmall  were  appointed  trtuteee 
o(  the  testator's  will,  and  in  tbe  same  year  letters 
of  administration  dt  honU  non  to  the  testator's  estate 
were  granted  to  the  said  William  Dntton,  who  claimed 
to  be  a  ereditor  against  the  estate.  The  testator's  estate 
proffog  to  be  fnspWent  the  trustees  of  his  will  reftiaed 
to  reoognise  the  defei\dant's  claim  to  be  a  secured 
creditor  ap^n  the  property  oomprised  in  the  i^reement 
oftlieMbof  September,  1884,  on  the  ground,  as  they 
alleged,  that  under  the  terms  of  the  testator's  will  Jones 
had  no  power  to  mortgage  or  charge  the  testator's  real 
estate.  They  accordingly  took  out  this  originating 
tommoBB  to  have  it  determined  whether  by  the  agree- 
ment of  the  6th  of  September,  1864^  a  Talid  charge  was 
created  in  f aToiir  of  the  defendant  over  tiie  property  oom- 
piised  in  the  ^agfeement. 

Nf^^Ei^9iM,  Q.O.,  and  P.  i9.  Si^kft,  to  iha  de- 
fa^aalL— W«  4o  not  think  this  qaestion.oaii  ttopsrly  be 
dtddsd  on  an  originatliiir  eamvioQa  nn4ex  order  55. 
(Mltws  w«9ild  not  ba  boanO*  TlftOiplaintifl  D{ittoii»  no 
doabtkis  a  ereditor^  bat  ha  doaa  not  sue  9n  behalf  of 
Unaelf  and  all  otter  cyoedi^rs.  We  avAi  hc^weveK» 
williac  to  have  ^ba,qaestion  daoidad  on  tbiis  summons  if 
TOW  loidsUp  tlbink  yop  own  do  so.  [1)obtH|  J.— The 
auMMBs  •oat  ba  ananded  by  aiaktag  anoUiar  araditor 
of  the  teitater  plaictifl  on  behalC  of  bio^f  elf  and  aH  o/bhar 
endi^n  of  tha  testator  other  than  tha  delendant,  an4 
maUog  Datton  (as  adpii»ia|irator  d4  6ottis  aoo  of  the 
tflstitoi)  a  defendant  instead  of  a  pUintiif.  If  tills 
ooone  is  adofttedl  I  think  X  can  got  o?er  the  difficulty 
B^igcsted  by  the  dafendaat*s  oounfol.  Tbe  aomoMna 
shoald  also  be  aoiondad  by  asking  for  acUnioiatratioa  of 
tbess^.] 

Cesena-Aniy,  0.(7.,  and  RuBaell  BobeHij  for  the  snm- 
■oos.— mie  trastee  had  no  power  tinder  the  testator's 
afll  to  mortgage  tho  real  estate :  StrwakUl  r.Antieyil 
Bs  a.  IL  ^  a.  635.    Tha  will  oontiADe  no  charge  of 


if^pter^Bjtggip^,  Q.O.,  and  Skh^,  Ipr  tha.  deleii^i^t 
BiDQUeld.— We  zely  upon  tha  words  '*  make  a^y  sales 
•nd  aifai)gmqita.f'  We.  say  t)ioDe  worda  anthoria^  a 
aoctgi^.  We  do  not  want  a  ohasge  of  d^bts.  Siraug" 
kiU^Ai^st^  doea  not;  apply,  as  in  that  case, tbe  tmsts 
oCtheffllixiatmolated  aoonverflloaoujbandQat:  B€lU 
T.  Barri$^  4  My.  S  Or.  264»  apples. 

They  also  refened  to  Dispaunei  ▼.  Schin^ont  5  W.  B. 
509,^^aT*86.' 

Cmnt'Mardf^  Q.O.,  In  reply.— In  BaU  ▼.  Harris 
there  was  a  charge  of  debts. 

KearH,  J.^BAwtog  legaid  to  tbe  laagoage  of  this 
pavtidBlar  will,  I  think  I  most  hold  that  tha  agreement 
of  tbe*6th  of  September,,  1'884«  areatad  a  nXlA  obarge 
vpoa  tbe  testator's  real  estate  oompilsad  thereta.  It  is 
Ml  sag^setad  thai  the  condoot  of  Mr.  BrodkftelA  has 
Ml  thioagboat  been  in  peifeatly  good  fallb»  and  If  he 
ielhtofcaTa  a  good  seouH^  it  is  by  reason  of  miofortaoe, 
«d  not  tkiroagb  aa^  f aali  of  Us  own,  HIa  ooadoot  has 
heeo  isaif  /Ids  from  the  arst.  [His  lordship  stated  the 
tes  and  aontlniiid :—]  The  quastiou  now  raised  is 
whether  tbie  saawitr  so  oreatad  in  Saptamber,  1884, 
spoa  the  property  in  St.  Anne's^street  is  a  good  security 
«  not,  Ifit  is  Mr.  Biookfleld  will  be  paid  in  fuU;  if  it 
^  Bot  he  will  only  reootre  a  difidead  lor  the  amount  of 
hiseiate. 

la  Mf  opinion,  the  arrangement  which  was  mada  by 
Mr.  JsBss  wteh  Mr.  Brookfteld  was  one  wbiqh  it  was 
within  tha  patwar  of  Mr.  aonas,  as  exeaator  and  trastee, 
t»  Bshs.  Thar  paint  has  beoi  pal  tliat  if  he  had  not 
been  aassoloa,  and  if  tha  tniitsa  bad  beaa  one  person, 
>Bi  the  amalor  or  adodaistBBtor  anathery  tha  troatee 
ithaira.aaade  tha  anangemfiih.    01  oouw»  ba 


conld  not  without  the  executor,  and  the  executor  could 
not  have  made  it  without  the  trustee.  Mr.  Jones  filled 
both  characters.  He  had  the  legal  estate  doTised  to  him, 
and  the  terms  upon  which  it  was  de?ised  to  him  are 
stated  in  the  wilL  The  will  begins  by  appointing  Mr. 
Jones  executor  with  another  person,  who  did  not  act ; 
then  it  proceeds,  "And  I  direct  that  the  trustees  or 
trustee  for  the  time  being  of  my  will  shall  have  full 
power  to  settle  my  accounts  and  wind  up  my  affairs  aa 
they  or  he  shall  think  best,  and  in  doing  so  to  make  any 
sales  and  arrangements  they  or  he  shall  Judge  ex- 
pedient." Mr.  Jones  was  sole  executor  and  trustee,  and 
according  to  the  evidence  it  appears  that  he  required 
the  money  in  question  for  pressing  claims  against  the 
testator's  estate.  Under  those  circumstances,  tha 
defendant's  right  to  receive  the  £500  was  olear  if  ha 
Insiated  upon  it,  but  the  right  of  Mr.  Jonea  to  sell  the 
real  estate  to  raiee  the  iSOO  which  he  required  for 
pressing  purpoees  was  equally  olear,  and  is  not  disputed. 
Further  than  that,  I  think  it  is  quite  dear  that  he 
ooold,  if  he  liked,  have  raised  money  by  mortgage,  and 
that  is  in  point  of  fact  what  he  did  do.  In  my  opinion, 
he  was  Justified  by  the  terms  of  the  will  in  maUng  an 
arrangement  by  which  the  money  required  for  tha 
pressing  claims  was  retained  in  his  hands,  instead  of 
being  paid  to  the  defendant,  upon  the  terma  of  hia 
giving  the  defendant  the  mortgage  of  the  6th  of- 
September,  1884. 

So  far  as  authorities  go,  BaU  ▼.  Harfi$  seems  to  me 
to  be  nearer  than  any  other  to  the  present  case.  It  is 
quite  true  that  there  is  not  here  any  charge  of  debts 
as  there  was  in  that  case,  and  it  was  admitted  that  if 
there  had  been  a  charge  of  debts  Ball  v.  HarrU  would 
not  have  been  diatinguiahable.  But  here  there  are 
words  whioh.  In  my  opinion.  Justified  the  trustee  in 
dealing  with  and  ssttling  the  accounts,  and  which 
Justified  his  dealing  with  the  estate  in  the  manner  he 
did.  In  my  opinion,  those  words  give  him  exactly  tha 
same  power  as  he  would  have  had  if  the  power  had  been 
given  him,  not  by  these  words,  but  by  a  direct  charge 
of  debts  upon  the  eetate. 

Under  these  circumstances,  I  am  of  opinion  that  the 
defendant  is  entitled  to  retain  the  seeuiity,  and  is  not 
compelled  to  give  it  up  for  the  benefit  of  the  other 
creditors  of  the  testator. 

Solidtora,  Kminady,  HmghM,  A  K^nnady;  Ohe$Ur  A 
Oo. 


Ik  re  BizoH'. 
Btsax  v.  Tull.  (a.) 

WiU^Oondrttctioti'-'Gi/i  to  huihand  and  wife  and  a 
third  person — rndleaiion  of  intentUm  thai  husband 
and  t9i/e  to  take  one  share  each. 

A  testaier  gave  the  neidue  of  hie  teiaie  to  W^  E.  (the 
wife  of  W.\  iS.,  the  wife  qf  ff.,  /.,  the  wife  of  G..  3.^ 
a.,  ancf  a  (the  wife  of  C.)>  to  he  equally  divided  between 
thetn^  share  and  share  alike. 

Held,  that,  under  that  pi/X,  W.,  and  S.,  the  wife  of 
IF.,  took  one  s?iare  each,  not  one  share  between  them  ;  and 
that  Cand  Z>.,  the  wife  of  (7.,  also  took  one  share  each, 
not  one  share  between  thenu 

Warrington  v.  Warrington,  2  Hare,  54,  followed* 

In  re  Jupp,  36  W.  R.  712,  39  Ch.  D.  148,  disHfiM 
from. 

Thomas  G^rge  Dixon,  by  his  will,  gave  the  residae 
of  his  estate,  after  the  death  of  hia  wife,  ^*  uato  WUUam 

(a.)  Bepotted  by  J.  Tbvstbam,  Bsq.,  Barrister-at«Law. 
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Byzam,  EUsabetti  BTrami  his  wife,  Sarah  Byram,  the 
wife  of  Henry  Eiohards,  Jane  Byram,  the  wife  of  George 
Da?iB,  Gkorge  Dixon  Byram,  Oyriu  Oarter,  and  Oharlbtte 
Oarter»  his  wife,  to  be  equally  divided  between  them 
share  and  share  alike." 

The  testator  died  in  September,  188S,  and  his  widow 
in  December,  1887. 

This  was  an  orlginatiag  summons  by  the  residuary 
legatees,  other  than  Gyrus  Oarter  and  Oharlotte,  his 
wife,  for  the  determination  of  the  question  whether 
William  Byram,  Elizabeth  Byram,  Gyrus  Garter,  and 
Oharlotte  Garter  each  took  one  share  of  the  residue,  or 
whether  William  Byram  and  Elizabeth,  hit  wife,  took 
one  share  only  between  them,  and  Gyrus  Garter  and 
Oharlotte,  his  wife,  also  took  one  share  only  between 
tiiem* 

.  The  defendants  were  Gyrus  Gaiter  and  Oharlotte,  his 
wife,  and  the  snzTi? ing  trustee  of  the  will. 

Ingi>en,  for  the  plaintifEs,  ezoept  William  Byram  and 
Elizabeth,  his  wile.— Under  this  gift  husband  and  wife 
take  one  share  only  between  them.  The  Married 
Women's  Ftoperty  Act,  1882,  has  not  destroyed  the  rule 
of  law  that  husband  and  wife  take  as  one  person  under 
a  gift  to  them  with  other  persons :  In  re  March,  33 
W.  B.  941,  87  Ob.  D.  166 ;  In  re  Jupp,  36  W.  B.  712, 
89  Oh.  D.  148. 

B,  T.  Eve,  for  the  defendants.— A  slight  indication  of 
an  intention  that  husband  and  wife  shall  take  separately 
will  defeat  the  application  of  the  rule  of  law  that  a  gift 
to  a  husband  and  wife  and  to  a  third  person  is  to  be 
construed  as  a  gift  of  a  moiety  to  the  husband  and  wife 
and  a  moiety  to  a  third  person :  Dios  ▼.  De  LivercL,  6 
App.  Gas.  123,  28  W.  B.  Dig.  34.  The  wording  of  the 
gift  in  the  present  case  is  a  suf&oient  indication  of  an 
Sitention  that  husband  and  wife  are  to  take  separately ; 
Brkher  ▼.  WhaUey,  1  Vein.  233 ;  Warrington  ▼•  War* 
ringUm,^  Hare,  54;  Paine  t.  Wagntr,l2  Sim.  184; 
In  re  Wylde,  I  W.  B.  9,  2  De  G.  M.  ft  G.  724.  The 
decision  in  In  re  Jupp  referred  chiefly  to  the  efEeot  of 
the  Married  Women's  Property  Act,  1882. 

Ingpen,  in  reply.— The  decision  in  Warrington  ▼. 
Warrington  rested  upon  the  fact  that  there  the  husband 
and  wife  were  equally  related  to  the  testator.  It  was 
not  referred  to  by  Kay,  J.,  in  In  re  Jupp» 

NoBTK,  J.,  read  the  gift  in  the  will,  and  proceeded  :— 
There  are  se?en  persons  named  in  the  gift,  and  there  is 
no  oopulatife  except  between  the  sixth  and  se?enth. 
The  question  is  whether  the  rule  of  law  that  a  gift  to  a 
man,  his  wife,  and  a  third  person  is  to  be  construed  as  a 
gift  of  one  moiety  to  the  husband  and  wife  and  of  the 
other  moiety  to  the  third  person,  should  be  applied  in 
this  case,  so  that  William  Byram  and  BUsabeth,  his 
wile,  take  one  share  only  between  them,  and  Qyrus 
Oarter  and  Oharlotte  Oarter,  his  wife,  also  take  one 
share  only  between  them.  It  is  pointed  out  in  the  cases 
that  a  very  little  indication  to  the  contrary  is  sufficient 
to  lead  to  an  opposite  oonstr notion.  In  the  Judgment  of 
the  Prify  Goundl  in  Bias  t.  De  Livera  it  is  stated : 
''The  rule  of  English  law  that  a  gift  to  a  man  and  his 
wife  and  to  a  third  person  is  to  be  construed  as  a  gift  of 
a  moiety  to  the  husband  and  wife  and  a  moiety  to  a  third 
person  is  founded  on  the  doctrine  of  English  law  that 
husband  and  wife  are,  for  most  purposes,  one  person. 
And  yet  any  indication,  however  slight,  of  an  intention 
that  each  shall  take  separately  has  been  held  to  defeat 
the  application  of  this  doctrine.  Warrington  ▼.  War" 
rington,  Paine  ▼.  Wagner,  and  other  oases  illustrate  the 
nioe  distinctions  which  have  been  given  effect  to  on  this 
snbjeot.  Knight-Bruce,  L.  J.,  in  In  re  Wylde,  attributes 
iha  rule  to  the  position,  which  he  describes  as  *  peooliar,' 
of  hasbaad  and  wife  nnder  our  law." 

That  Is  a  statement  of  the  law  by  the  Privy  Oonndl 
Md  alio  a  recognition  of  Warringtoni,  WarringUm  and 


Bricker  v.  WhaUey,  as  cases  well  decided  upon  the  nioe 
distinction  recognized.    It  is  material,  then,  to  ooniidec 
those  oases.    In    Warrington  v.  Warrington  the  word« 
are :  **  All  the  rest,  residue,  and  remainder  of  mj  trait 
estate  and  property,  whatever  and  wherever  not  hanla 
disposed  of,  I  leave  equally  between  my  brother,  Thorn- 
hill  Warrington,  my  sister,  Anne  Van  Oorlandt^  widov, 
my  nephew,  William  Henry   Warrington,  and  Eaiau, 
his  wife  "—that  is,  between  four  legatees  named,  the 
only  copulative  being  between  the  third  and  fourth, 
*' their  heirs  and  assigns,  nevertheless  subject  to  say 
bequest  and  legacy  herein  mentioned."    It  was  giraa 
equally  between  them,    and  they,  therefore,  took  ai 
tenants  in  common.    It  was  held  that  the  gift  was  be- 
tween all  four  equally,  the  wife  and  hueband  not  taUDg 
merely  one  share  between  them.    The  Yice-Ohsnoelloc 
referred   to  BHckor  v.    WhaUey  thue :  "  It  may  be 
observed  that  Littleton,  in  stating  the  rule  whioh  hu 
been  referred  to,  always  illustrates  it  by  placbg  the  hni- 
band  and  wife  as  the  first  parties  to  whom  the  eetite 
is  made ;  and  in  Bricker  v.  WhaUey  the  ooonrrenoe  o( 
the  word  'and'  before  the  names  of  the  husband  sad 
wife  is  adverted  to  by  the  Lord  Keeper."     Thsa  he 
says,  ''The  hustiand  and  wife  are  equally  of  Un  to  the 
testatrix,  and  there  is  nothing  in  the  disposition  of  (he 
names  which  can  import  any  intention  to  treat  either  of 
them  differently  from  the  other  legatees.    I  cannot  do 
otherwise  than  hold  the  gift  to  be  a  gift  in  severely  to 
several  persons,  and  the   residue   must   therefore  be 
divided  into  four  shares,  and  the  husband  and  wife 
declared  to  be  entitled  each  to  one  of  such  eharee.** 
It  is  said  that  the  decision  turned  on  the  faotthatthe 
legatees  were  equally  related  to  the  testatrix.    That  \» 
not  the  case.     The  hueband  and  wife  were  eqatllj 
related  to  the  testatrix,  but  the  other  Isgateee  were 
not.     The   fact   that   the   husband   and   wifs  were^ 
the  other  legatees  not  being  so,  can  throw  no  light  QpoQ 
the  construction.  I  do  not  understand  how  that  can  sieot 
the  meaning,  and  I  do  not  think  it  was  a  govsmiog 
ground  of  the  decision.    That  decision  is  recognteed  m 
law  in  the  Privy  Oonndl  in  the  case  to  whioh  I  hate 
referred. 

The  case  of  Paine  v.  Wagner  was  also  referred  to  s&d 
recognized  as  law.  That  is  rather  a  complicated  oeie 
and  the  words  are  distinct  I  do  not  think  it  thiowf 
much  light  on  the  present  case  ;  but  Bricker  v.  Wha&en 
seems  to  me  undietioguishable  from  the  present  oaee. 
Then  In  re  Jupp,  a  decision  of  Kay,  J.,  is  relied  opos ; 
and  if  that  had  been  the  only  case  on  the  eubjeet  I 
should  have  thought  the  words  in  the  will  fai  that  osie 
so  like  those  in  the  present  that  I  should  have  been  pre* 
pared  to  follow  it.  The  words  there  were  "ani  cm 
share  between  my  sister  Mary  Buokwell,  Daniel  Baek- 
well,  her  husband,  and  HarrietBuokwell,  her  stepdaughter 
in  equal  parts,"  and  Kay,  J.,  there  held  that  Kr.  aad 
Mrs.  Buokwell  took  one  half  share  only  and  their  etep* 
daughter  took  the  other  half.  The  ground  of  the 
decision  is  put  in  the  Judgment  shortty  in  this  vey* 
"  Unless  this  gift  is  affected  by  the  Married  Womea'e 
Property  Act,  1882,  Mr.  and  Mrs.  Buokwell  would  tsks 
one  half  and  Harriet,  the  stepdaoghteri  the  other  hslf : 
Bri€ker  v.  WhaUey,  In  re  Wylde,  In  the  last  case,  Fo^ 
V.  Wagner,  whioh  was  relied  on  before  me»  wasconsidefed 
as  not  a  binding  authority."  I  put  Paine  v.  Wagwr  on 
one  side  and  look  at  the  two  oases  refened  to.  In 
Bricker  v.  WhaUey  there  was  a  gift  by  a  testator  of  lUl 
the  reeidue  and  surplus  of  his  estate  to  A.,  B.,  and  0>i 
and  the  wife  of  0.,  there  being  an  ''and"  so  that  there 
was  a  copulative  conjunction  between  the  second  and 
third  names  as  well  as  another  linking  the  husband  and 
wife.  The  Lord  Keeper  held  "  that  the  husband  and  wife 
should  have  but  one  third  part ;  and  the  rather  for  that 
he  observed  the  two  '  aods'  in  the  devise,  namely,  to  A«i 
B.,  and  0.,  and  W.,  his  wife;  and  though  a  man  miy 
devise  to  ten  persons  and  add  an  'and'  betwixt  eveiy 
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B'a  name^  jet  it  is  not  natuial  or  niaml  to  add  an 

<  lad '  tin  70a  oome  to  the  last  penon." 

Tbm  in  in  re  Wylde^  the  other  oaae  ref ened  to  by 
KviJ.,theglftwaato  J.  a  and  0.,  hie  wif 6»  and  W.  L. 
fai  equal  aharea  and  pioportiona.  There  ia  the  con- 
Jonation  **and*'  between  each  of  the  three  persons 
oiMd;  thereforey  that  case  oame  exaotly  within  the 
obwraitioas  of  the  Lord  Keeper,  and  the  same  view  is 
tdMo  by  Sni^t-Bnioet  who  sajs :  '*  For  reasons  stated 
in  the  argoment^  my  oondnsion  here  may  possibly  be 
ontbtent  with  the  oases  of  Warrington  ?.  Warrington 
isd  Fakio  ▼.  Wagnor,  I  am  not  sore  that  it  is  not." 
80  that  he  did  not  oonsider  he  was  ofermling  Warring'^ 
taiT.  Wanrhigion.  Loid  Onnworth  says:  '^I  oonfess 
Oat  I  was  at  ilrat  Tery  mooh  stmok  with  the  decision 
of  Sir  James  WIgram  in  the  ease  of  Warrington  y, 
Wmfkufton^  and  I  felt  a  difflcnlty  in  seeing  a  distino- 
tiM  between  that  ease  and  the  present.  The  distinction 
betvMB  it  and  Brichtr  ▼•  WhaUoy  is  very  fins,  as  Sir 
JiBMi  WIgiam  himself  thought.  I  think,  however, 
that  the  cases  were  distinguiahable.  The  ground  upon 
wUeb  the  Loid  Keeper  relied  in  Brielm  ▼.  Whaiky  was 
that  the  use  of  the  word  '  and '  occurring  twice  in  the 
nsmeistion  of  the  legatees  was  not  the  ordinary  form 
of  language,  if  it  was  meant  that  all  the  four  legatees 
aasMd  were  to  pevtidpate  equally;  therefofe  it  was 
mU  that,  aocciding  to  the  ordinary  construction  of  a 
MBteaoe  so  framed,  the  word  '  and '  occurring  before 
tte  name  of  Stephen  Whatley  and  Hester,  his  wife, 
nait  be  taken  to  mean  that  the  persons  foUowing  it 
voa  meant  to  take,  as  If  they  were  one  person  only, 
the  mme  interest  as  each  of  the  legatees  previously 
Bamed,tfae  second  <and'  which  occurred  between  the 
UMi  of  the  husband  and  wife  being  merely  a  sub- 
aopnlative,  showing  that  the  two  were  to  be  treated  as 
«ie  penon  fai  the  distribution  of  the  benefits  given,  Just 
■  th^  would  hawe  been,  according  to  Littleton,  had 
tta  ease  been  one  of  a  devise  of  land.  There  being, 
thocfore,  that  distinction  between  the  cases  of  BHekor 
T.  WkaOeg  and  Warrington  v.  Warrington^  the  latter 
eneii  not  in  the  way  of  the  appUoation  of  the  original 
AwWae  hdd  down  by  Littleton." 

The  question  ia  whether  I  ought  to  take  a  diilerent 
viev  beeause  of  the  decision  in  In  re  Jupp,  There 
Xaji  ^«i  deals  with  oases  in  whieh  the  words  differ  from 
ttme  ia  Warrington  t.  Warrington^  and  professes  to 
Uiow  ttose  caeca.  I  find  that  in  thooe  cases  the 
popadtion  is  reoognfaed  that  a  slight  difference  of 
^■gaaga  is  saiBolent  to  prevent  the  application  of  the 
1^  of  law  on  which  they  are  founded.  Kay,  J., 
dadded  that  caae  at  variance  with  what  I  am  now 
^>Ubfr  But  I  do  not  find  that  Warrington  v. 
^ffrmgtm  waa  referred  to  by  him  in  his  Judgment; 
*d  be  leflgn  to  two  cases  as  supporting  the  view  he 
^  vbkh  I  find  not  only  do  not  support  his  view,  but 
^  nppott  the  case  of  Warrington  t.  Warrington, 
vli^Imiiat  follow  in  this  case. 

UieitQffa,  Al/rod  T.  Lawden;  John  NiehdlU  A  Oo. 


Nov.  8. 


<^B.IXw.(llaftfaewa]idl 
TOb,JJ.)  / 

IjMAXm  9,  BBIFFnCD.   (0.) 

Oonirttet^Deemed  to  he  contract  mUh 
'"9«ct  t»,  and  to  Hnd^  separate  property — Shoming 
«•  awtrary — Queetien  cf  reasonable  inference'^ 
^^MUsf  \tmgkt  mth  separate  income  -*  Married 
J^'t^iPnierty  Act,  1882  (46  <t  46  Via.  e.  76), ». 

^^^^efesmtrattagaikui  a  married 


N  Beported  by  V.  G.  Bvcbb>  Esq.,  Baoiatn-at-Law. 


section  1,  evA-^eetion  3,  cf  the  Harried  Wemen*$  Pro^ 
perty  Aet,  1882,  is  anewered,  if  it  appears  that^  at  the 
tiaie  of  entering  into  the  eontraot,  the  married  nxman 
had  not  any  separate  property  whieh  she  eonld  reasonably 
be  supposed  to  have  intended  to  bind. 

A  married  leoman  was  entitled  to  the  income  of  eerta4n 
stoohfor  her  separate  use  without  power  of  anticipation. 
At  the  time  of  entering  into  the  contract  sued  uyoUf  she 
had  spent  all  the  income  then  accrued  in  clothing  for 
herself  and  her  children : 

Eeld,  that  it  was  unreasonable  to  st^^pose  that  she 
intended  to  bind  the  clothing  by  her  contract. 

Appeal  from  a  judgment  of  the  oonn^  court  of  Tork* 
shire. 

The  plaintiffs  were  a  firm  of  drapers,  and  they  sued 
the  defendant  for  the  prioe  of  goods  sold  and  delivered. 
The  defendant  was  at  the  commencement  of  the  action 
a  married  woman,  and  she  was  sued  as  such  under  the 
Harried  Women's  Property  Ao^  1862.  Before  the  hear- 
ing, however,  she  was  divoroed  from  her  husband.  It 
appeared  that  by  a  settlement  made  previously  to  her 
marriage,  which  took  place  in  1867,  she  was  entitled  to 
the  income  of  about  £2,800  Oonsols  for  her  separate  use 
without  power  of  anticipation.  For  many  years  ahe 
paid  for  her  own  dothing  out  of  this  income.  She  gave 
her  orders  to  the  plaintifEs,  and  duly  paid  for  all  the 
clothes  supplied  1^  them  to  her  up  to  the  1st  of  March, 
1884.  In  November,  1884,  it  was  arranged  between 
her  and  her  husband  that  she  should  for  the  future  pay 
for  the  clothing  of  some  of  their  children  as  well  aa  for 
her  own,  out  of  her  separate  income.  From  March, 
1884,  to  Mi^,  1886,  during  which  time  the  defendant 
liTod  with  her  husband,  the  plaintiffs  supplied  her  with 
goods  to  the  amount  of  £21  19b.  lOd.,  and  it  waa  for 
this  sum  that  they  sued. 

The  case  came  before  his  Honour  Judge  Turner  in  the 
county  court  at  York  on  a  default  summons,  under  sec- 
tion 86  of  the  County  Gourts  Act,  1888,  in  answer  to 
whioh  the  defendant  pleaded  her  coTorture. 

It  appeared  that  the  marriage  had  been  dissolved  by  a 
decree  absolute  on  the  29th  of  May,  1888. 

The  county  court  judge  came  to  the  conclusion 
that  the  defendant  failed  to  show  that  she  had  not 
entered  into  the  contraot  with  respect  to  and  to  bind  her 
separate  property,  and  he  thought  that  at  the  time  when 
she  ordered  the  goods  she  was  possessed  of  free  separate 
property — via.,  the  clothes  on  whioh  she  had  spent  her 
income.  He  therefore  gave  judgment  for  the  plaintilfa 
for  the  amount  claimed,  execution  to  be  limited  to  aepa« 
rate  property  belonging  to  the  defendant  on  the  29th  of 
May,  1888,  which  waa  not  on  that  day  sul^ect  to  any 
restraint  against  anticipation. 

The  defendant  appeiJed. 

J.  V.  Auitin,  for  the  defendant.— It  waa  deddad  in 
PdUiser  t.  Gumey,  85  W.  B.  760,  19  Q.  B.  D.  619,  that 
in  an  action  against  a  married  woman  under  the  Act  of 
1882  it  was  necessary  for  the  plaintiff  to  show  that  the 
defendant  had  separate  property  at  the  time  of  entering 
into  the  contract.  Here  there  ia  no  evidence  of  any 
separate  property  which  it  ia  reaaonable  to  anppoae  iha 
defendant  intended  to  bind.  The  aeparate  property  to 
which  ahe  waa  entitled,  independently  of  her  own  and 
her  children's  dothing,  waa  suljeot  to  a  restraint  against 
anticipation,  and  that  ia  suiident  to  rdmt  the  preanmp* 
tion  that  ahe  entered  into  the  contraot  with  retoenoe  to 
Budi  property.  The  dothing  waa  her  only  frsa  aepaiata 
property,  and  it  ia  nnreaaonable  to  suppose  she  omu 
traoted  with  respect  to  that  Section  1,  snh«eotba  8, 
of  the  Act  says:— **Bvery  contraot  entered  into  by  a 
married  woman  diall  be  deemed  to  be  a  contraot  entered 
into  by  her  with  reepect  to  and  to  bind  her  aeparate 
property,  unices  the  contraiy  be  diown.**  Snb-seotion  4 
aaya :— *<  Hveiy  oontiaet  entsrad  into  bgr  a  aairied  womaa 
withnaapeob  to  and  to  bind  her  eepnate  praptrtjr  duA 
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bl&d,  not  6tlf  the  separate  propertj  whicli  she  is  pos-  I 
seBsed  of  or  entitled  to  at  the  date  of  the  oontraot,  but  | 
aho  aU  separate  property  which  she  may  thereafter 
aoquire.**  Before  the  Act  there  was  a  doubt  as  to  how 
far  a  married  woman's  general  engagements  bound  her 
separate  estate.  The  Aot  says  two  things — (1)  a  married 
woman's  general  engagements  shall  bind  all  separate 
property  which  she  has  at  the  time  of  any  particular 
engagement,  and  which  it  is  reasonable  to  suppose  she 
meant  to  bind  ;  (2)  where  a  married  woman  so  binds 
such  separate  property  she  binds  all  future  separate  pro- 
perty as  well.  A  question  of  fact  lies  at  the  basis  of 
the  matter — ^ria.,  what  is  the  reasonable  inference  to 
draw  in  each  partionlar  case  ?  see  Jehntan  t.  GaUagher^ 
9  W.  R.  506,  8  De  G.  F.  A:  J.  494  ;  London  Chartered 
Bank  of  Auttralim  ▼.  Lempriere,  21  W.  B.  518,  K  B.  4 
P.  0.  572.  In  HarrUon  T.  Harri$o%,  86  W.  B.  748,  18 
P.  D.  180,  where  a  married  woman's  separate  property 
was  for  her  *'  sole,  separate,  and  inalienable  use,"  it  was 
held  that  it  was  unreasonable  to  assume  that  she  in- 
tended to  contract  with  respect  to  it.  It  is  equally 
unreasonable  to  make  such  an  assumption  here. 

Seott  liw,  for  the  plaintifEs. — Bven  before  the  Aot  such 
a  contract  as  the  present  would  not  have  been  treated  as 
a  nullity.  It  would  have  been  enforced  to  the  extent  of 
binding  all  separate  estate  existing  at  the  time  of  the 
contract  which  was  capable  of  being  taken  in  exeou- 
Uon.  Pieard  v.  Bine,  18  W.  B.  178,  L.  R.  5  Oh.  274, 
decided  that  where  a  married  woman  contracts  a  debt 
which  she  can  only  satisfy  out  of  her  separate  estate,  her 
•eparate  estate  will  in  equity  be  made  liable  to  the  debt: 
see  also  Piio  t.  lUsgibhon,  29  W.  K.  551,  17  Gh.  D. 
454.  Under  the  Act,  which  cannot  have  intended  to 
relieve  a  married  woman's  separate  property  from  any 
liability,  it  is  sufficient  for  the  plaintiff  to  show  that  the 
defendant  had  some  separate  property  at  the  time  of  the 
contract ;  the  nature  or  the  amount  of  it  is  immaterial. 
The  contract  will  then  be  deemed  to  have  been  entered 
into  by  the  married  woman  with  respect  to  and  to  bind 
her  separate  property.  Sub-section  8  places  the  burden 
of  showing  the  contrary  en  the  defendant. 

J.  V.  Austin  replied. 

Kathbw,  J. — ^In  this  case  I  differ  with  reluctance 
from  the  judgment  of  the  county  court  judge. 
I  think  that  the  plaintifEs'  claim  has  been  answered. 
The  case  put  forward  is,  that  the  married  woman 
had,  at  the  time  of  entering  into  the  oontraot,  free 
separate  estate  which  became  liable  to  satisfy  her  en- 
gagement; and  the  question  is  whether  there  was 
separate  estate  in  existence  such  as  would  be  bound  by 
her  engagements.  It  was  proved  to  the  satisfsction  of 
the  county  court  judge  that  she  had  spent  the  income 
arising  from  her  separate  estate  in  buying  clothes  for 
herself  and  her  children,  and  that  at  the  time  of  the 
contract  these  clothes  constituted  the  whole  of  her  free 
separate  estate.  It  was  said  that,  being  possessed  of 
such  separate  estate  (and  the  amount  of  it  was  imma- 
terial), any  ooutraet  made  by  her  came  within  the  Act, 
and  was  enforceable  against  any  private  income  from 
time  to  time  aooruing  to  her.  It  was  said,  on  the  other 
hand,  that  no  such  consequence  arises  from  the  Act^ 
and  that  the  liability  only  exiata  when  there  ia  reason- 
able ground  for  supposing  that  the  contract  was  made 
with  reference  to  separate  estate.  Sub  section  8  of 
section  1  sigrs  chat  every  oontraet  by  a  mairied  woman  is 
to  be  deemed  to  have  been  made  with  respect  to  her 
separate  estate,  *'  unices  the  oontraKy  be  shown."  Is  it 
reasonable  to  presnine  that  this  lady  entered  into  this 
contract  with  respect  to  her  clothing  or  that  of  hex  ohiU 
dren? 

Patlinr  v.  Owmo^  ahowa  that  the  budflB  ia  on  the 
plaintiff  to  prove  that  the  naniad  wwaan  has  mifmukft 
pKopwIiy  which  om  be  made  liable*     Smrimn  r. 


BiarrUon  is  an  authodly  tUht,  where  ttie 
property  of  a  married'  woman  is  nol'aliMiable,  ft  it  u- 
reasonabl^  to  assume  that  she  euHMed  into  any  coutmofc 
with  respect  to  or  to  bind  her  selpsffa^  property;  ths 
very  faot  of  its  being  inallenaUe  ehowe  the  contrary  to 
that  assumption  within  the  meaning  of  sub^eotbn  t. 
I  think  it  would  be  equally  unreaseiiable  to  aanuM  that 
the  present  defendant  entered  into  thia  conttaeb  wHk 
reapeot  to  proper^  which  she  could  not  do  wiltttot 

WxLLS^  J, — I  am  of  the  aame  opinion.  I  think  thst^ 
under  sub-seotion  8,  the  buiden  is  on  the  deisoda&t  to 
show  the  oontrary.  .  Has,  then,  the  oontrary  bsm 
shown?  The  defendant  apfMan  to.  have  spent  fths 
whole  of  her  income  on  dothes  i  and  they  were  the  oalj 
free  separate  property  belonging  to  her  when  she  gavt 
her  orders  to  the  plaintlfb*  Is  it  poesiUe  to  sQppoM 
that  she  was  then  lucofessing  to  oontraot  with  refsieoos 
to  her  separate  property  ?  I  think  it  would  be  joit  si 
absurd  if  she  had  no  separate  property  at  all,  and  thit 
this  is  a  case  in  which  a  judge  ought  to  dhceot  a  }vj 
that  it  was  impoarible  to  draw  the  inference  that  Iks 
defendant  intended  to  charge  the  piepeefy. 

Appeal  attowed;  leave  to  appeal, 

Selieitora  far  the  pUntlAi,  BUOodaU  S  8en,  te 
G.  Onmbio,  Toiic. 

Solicitors  for  the  defendant^  Cromder,  Anetie,  t 
Viward. 


Q.B.Div.(MMihewaiidV 
Wllls,JJ.)  f 


Nor.& 


Gbihthak  9.  Child. 
Thountok,  Olaimant.  (a.) 


Bill  of  sale — Deeeription  of  grantor — Affidavit— BefA- 
denee'-4l  f  42  Viet  o.  81,  t.  10—45  iS:  46  Viot,  e,  4S, 
«.  11. 

Tkegraniorof  abUlof  eals  had  deeeribed  MmeOf  ^ 
the  affidavit  as  **  residing- at  20,  AtiatgUm-grooe,  in  tk» 
hamlot  of  Penge,  in  the  oountff  of  Smrre^:'  In  them 
of  ealo  ho  was  deooriied  ae  '^of  20^  Avlmgiion^gromf  eed 
of  72,  Beohenhdm-road,  both  in  the  hmnUt  ef  P^m 
and  of  100,  mgh^Mtroet,  Crogdon^M  itn  the  oomtg  ^ 
Snrreg:*  The  gramtor  had  ofioeo  at  aU  ik^oo  phete,  M 
he  rended  onlg  at  the  JhtL  The  goodo eohedwUd  intk^ 
hill  of  sale  were  diotribmted  among  all  three  pltKoe. 

Held,  thai  he  wae  omfioiontlg  deeeribed  in  ike  ^^UMT 
wthim  f^  roqiHremonte  of  eeoHon  10  of  tko  BiOe  ^  8A ' 
Aeti,  1878  amd  1882. 

Appeal  from  a  judgment  of  his  Honour  JTudge  Bajh^  \ 
sitting  at  the  county  oourt  of  Westminster.  .  i 

The  defendant,  as  the  grantor  of  a  bill  of  sale,  w 
described  himself  in  the  aflldavit  attached  to-  the  ttil  ftl  i 
*<  the  said  Alfred  John  OhUds,  residing  at  20,  Afingtoa* 
grove,  in  the  hamlet  of  Pengs,  in  the  county  of  Bon^* 
In  the  biU  of  sale  he  was  described  as  •^of  20,  Avbigtw: 
grove,  and  of  72,  Beokenbam-road,  both  in  the  hamyjj 
of  Penge^andof  100,  High-sttfeet,  Otoydon^  idi  hi'V*^ 
county  of  Surrey."    All  three  were  places  of  busineiiNj 
being  several  offices  of  the  defendant  as  auctionesr,  iM 
the  goods  affected  by  the  bill  of  sale  were  difitribatsa 
among  the  three  places,  but  he  resided  only  et^fi 
Avington-grove.    The  plaintiff,  the  judgment  credit^ 
sought  to  set  aside  the  bill  on  the  ground  ^'^iPf 
grantor  was  insnffloiently  described  in  the  affidavit  Tfli 
conntiy  oourt  judge  upheld  the  biU  of  sale,  against  wU» 
decision  the  plaintiff  now  appealed.  _ 

(a.)  Bepoited  by  Smron  L.  Hcuaiis,  Bsq^f  BanM^ 
at-Lam 
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BiosOom!. 


Ex  PABn  BoAXD  OY  Tradb.— Bm.  v.  Joshva  Bbowh. 


atm  CdmiT* 


a  a  Soati,  to  the  plaintiff.— The  searoher  for  bUli  o' 
nie  is  Bot  bound  to  look  beyond  the  affidaTit,  nnlMS  the 
deMription  therein  of  the  grantor  of  the  bill  is  obTionsly 
iosuflloient.  A  man  might  have  residenoee  in  different 
Moqtin,  bat  if  only  deaoribed  as  of  one  ooanty  the 
erediton  in  another  oonnlgr  might  not  reoogniie  the 
denription :  Seuw  t.  Cbx,  9  W.  E.  148 ;  WallU  ▼. 
MM,  W.  N.»  1882,  p.  77 ;  In  re  Wood,  En  parte 
MemtMe,  87  W.  S.  827, 10  Oh.  D.  898. 

B,  Bra^f  for  the  defendant,  was  not  oalied  npon. 

KITHXW,  J. — The  objeot  of  ^e  aiflidant  to  a  bill  of 
nb  is  to  make  enre  of  the  identity  of  the  grantor  of  the 
UIL  In  deeoribing  hie  resfdenoe  he  is  taken,  in  popular 
Itnguge,  to  be  deeoribing  the  place  in  whioh  he  lives 
ud  for  which  he  pays  rates  and  taxes.  Here  a  bill  of 
nle  is  made  affeoting  goods  in  different  places  belonging 
to  the  grantor.  In  ti^e  bill  he  is  admittedly  properly 
dttoribed  as  of  the  three  places  of  business,  but  it  b  said 
that  this  must  be  invalidated,  because,  in  the  affidavit, 
he  is  described  aa  of  only  one  place.  But  that  place  is 
hii  pUoe  of  reddenoe.  If  so,  that  Is  sufficient  for  the 
xeqainments  of  the  Act.  We  are  referred  to  the 
is^ority  of  Hewer  v.  Oox^  bnt  that  rules  that  where  a 
■an  caniea  on  bnaineas  at  a  plaoe  he  is  sufficiently 
denribed  as  residing  there.  Some  dietwm  of  Bacon,  V.O., 
in  a  case  only  reported  in  the  Weehly  Natee  in  1882,  haa 
been  cited,  bnt  the  Vice-chancellor's  later  decision  in  In 
n  Woods  is  againat  the  present  appellant. 

WiUA,  J.— I  a^rree. 

Agpeol  dismissed^ 

idOrnkm  for  the  plaintiff,  Vanderpump  S  Eve. 

Arfidton  for  the  claimant,  CWd  <t  Son. 


IN  BANKRUPTCY. 


Nov.  1. 


aaBif.  (Cave,  J.) 

JSg  parte  Boabd  o7  Trade. 
In  re  Watmak.  (a.) 

£>ainip(ey — CoeU  of  eoUcUor — Appoint/neni  of  eolid' 

Uir  01  (nisfee  in  hmkruptcy — RemunorcUioi^^Bank' 

rvfkg  Ad^  1883  (46  <ft  47  Vict.  e.  52),  $$.  72,  78— 

BnbnpUsjf  Eulea,  1886,  rr.  305,  306. 

Whm  a  edieOor  is  appoifiied  truUee  in  a  bankr  upUy^ 

^rmtmeraiion  mmt  he  in  the  nature  of  a  eommieeion 

frpenmiage,  and  the  ereditore  have  no  power  to  paee  a 

r«p2«tt»  diredUng  that  the  remuneration  of  euch  tnuitee 

•ioU  ie  &ii  proper  profieeional  ehargee  ae  a  eolieitor  for 

vori  deae  tmd  expeneee  incurred  hy  him  in  or  about  the 

^ainip^  prcceedinge. 

AppHwUfam  by  tlie  Board  of  Trade  for  review  of  taxa- 
^QtMUfllfeQi'aeoflfte. 

^  ease  raised  a  question  of  oonaiderable  importance 
tunJWku  appointed  to  aot  as  trustees  in  bankruptcy. 

Ou  Jne  1, 1888,  the  first  meeting  of  the  creditors  of 
tkahnioaptay  wm  held,  at  whioh  Mr.  William  Peed,  a 
■■"Hoi  at  Cambridge,  was  appointed  trustee  at  a 
"Mnsntfon  to  be  fixed  hf  the  committee  of  inspeotion. 
|^AagaitS4,  1888,  the  committee  passed  the  foUow- 
i^CiwIalloB : — **Thab  the  remuneration  of  the  trustee 
^M  natter  ahall  be  his  proper  professional  eharges  as 
'~^*'  ttoattemflMine  and  wodc  done  and  expenses 
Vj  Urn  in  or  about  the  proceedings  in  this 


^■^•tMimBoiottonthe  trustee  did  the  legal  work 
M  Bgfwlsil  by  a  F.  MoBUtti^  Bs^.,  BanMer-at- 


arising  in  oonneotion  with  tho  estate,  and  oanled  in  a 
bill  of  coats  therefor. 

Objection  was  taken  befdre  the  registrar  by  the  official 
receiver  that  the  resolution  was  uUrd  viree^  but  the 
charges  were  allowed.  It  was  alao  held  by  the  taxing 
master  on  review  that  the  resolution  was  valid,  but  the 
question  was  referred  to  Cave,  J.,  aa  the  judge  in  bank- 
ruptcy, for  decision. 

Jfwir  Maekenzie,  tot  the  Board  of  Trade.-— The  objec- 
tions  of  the  Board  of  Trade  to  the  aUowanoe  of  theee 
costs  are  that,  having  regard  to  section  72,  sub-section 
(1),  and  section  78,  sub-section  (2)  of  the  Bankruptcy 
Act,  1888,  and  to  rules  805  and  306  of  the  Bankruptpy 
Bules,  1886,  the  resolntion  which  the  committee  of 
inspection  passed  on  August  24  was  bad  in  law  and 
inoperative.  The  trustee  being  a  solicitor  cannot  charge 
the  estate  for  business  done  in  that  character.  A  trustee 
who  is  a  solicitor  is  not  entitled  to  charge  the  trust 
estate  with  costs  for  professional  services. 

Tindal  Atkinsonf  for  the  truatee. — If,  where  the  trustee 
b  a  solioitor,  he  is  only  to  be  paid  by  a  percentage,  it  is 
difficult  to  see  why  sub-section  (2)  of  section  78  was 
enacted  at  all.  Where  the  creditors  employ  a  solicitor 
as  their  trustee  they  mijr  then  contract  with  that 
solioitor  that  he  may  charge  in  addition  to  his  percentage^ 
his  dharges  as  a  solicitor.  It  does  not  follow  that  the 
remuneration  provided  for  by  section  73  must  be  limited 
to  the  remuneration  mentioned  in  section  72. 

Cavs,  J. — I  am  of  opinion  that  the  committee  of 
in^Mction  have  in  this  case  done  what  th«y  have  no 
power  to  do.  Seetion  72  is  very  plain,  and  it  says  that 
where  the  creditors  appoint  any  person  to  be  trustee  of 
a  debtor's  estate,  his  remuneration  shall  be  fixed  by  an 
ordinary  resolntion  Of  the  creditors,  or,  if  the  otediton 
so  resolve,  by  the  committee  of  inspection,  and  shall  be 
in  the  nature  of  a  commission  or  percentage,  of  which 
one  part  shall  be  pv^able  on  the  amount  realiied,  and 
the  other  part  on  the  amonnt  distributed  in  dividend. 
Then,  all  that  section  73,  sub-section  (2),  says,  is  that 
"  where  the  truatee  is  a  solicitor  he  may  contract  that 
the  remuneration  for  his  services  as  trustee  shall  include 
all  professional  services.''  The  result  of  that  would  be 
that  hia  remuneration  would  be  higher  than  in  the  ease 
of  an  ordinary  trustee,  but  still  it  must  be  in  the  nature 
of  commiBsion  or  percentage  by  virtue  of  section  72. 
The  result  is  that  the  resohitlon  is  worthlees,  and  no 
remuneration  has  been  voted  to  the  trustee.  He  must 
therefore  send  in  his  bill  for  taxation  under  sub^seotion 
(4)  of  seotion  72,  which  provides  that  where  no  remu- 
neration haa  been  voted  to  a  trustee  he  shall  be  allowed 
out  of  the  bankrupt's  estate  snob  proper  oosts  and 
expenses  incurred  by  him  in  or  about  the  proceedings  of 
the  bankruptcy  as  the  taxing  officer  may  allow. 

Oljoetion  allomed. 

Solioitor  for  the  Board  of  Trade,  The  Solieitor  to  the 
Board  of  Trade, 

Solicitors  for  the  trustee,  F.  f  T.  Smith  Jt  8one^  tot 
W.  Peedy  Cambridge. 


C.  C.  B.  Nov.  2« 

Bie.  V.  Joshua  Bbowv.  (a.) 

Criminal  law—Juritdiction  of  the  Court  for  Crown 
Caeee  Seeerved  after  plea  of  guilty  —  Unnatural 
o/eace—Fow2i— 24  A  25  Vict,  c  100,  i.  61^ 
Attempted  felony. 

It  ie  not  a  condition  precedent  to  give  furiediction  to 

(a.)  Beported  by  B.  E.  MaLSHiuaa,  Esq.,  Barristev«at« 
TiftW. 


^6 
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HxflDK  OOUBS* 


Bm.  V.  JofHVA  Bbowx.— *'  Thb  STRTHr." 


HlOH  OOUIT. 


the  Oavrtof  OrinUnal  Appeal  that  a  point  of  law  exUt' 
ing  *'  on  the  trial  '*  »hould  he  formaUy  taken  ai  the  trial. 

R.  lb  Olark,  15  FT.  B.  4»,  L.  B.  I  0.  0.  B.  64,  die- 
approved. 

A  fowl  ie  an  animal  udthin  the  meaning  of  the 
S4  A  25  Viet.  e.  100,  e.  61. 

B.  V.  Dodds  {unreported)  ovtrrided. 

A  conviction  for  an  attem^  at  an  offence  may  he 
iupportedf  although  the  attempt  could  not  poeeihly  have 
culminated  in  the  fuU  ofence  in  the  manner  intended, 

IL  v.  OoUins,  12  W.  H.  886,  L.  A  0.  471.  overruled. 

The  prisoner  bad  been  oonTioted  before  Lord  Ooleridge, 
O.J.,  upon  his  own  oonfeasion,  at  tbe  aaaiaea  for  the 
Qonntj  of  Esaex,  on  an  indiotment  charging  him  with 
an  attempt  to  oommit  nnnatnral  offenoea  with  domeetio 
fowls.  The  depositions  showed  that  in  all  probability 
the  offenoe  had  been  habitnal  with  him,  and  had  resulted 
in  the  death  of  soTeral  of  the  birds  and  serious  injury  to 
several  others  who  were  foand  torn  and  bleeding,  ap- 
parently from  the  effeots  of  attempted  penetration. 

After  sentence  passed,  the  learned  jndgewas  informed 
that  the  Ooart  of  Criminal  Appeal,  in  an  unreported 
oase,  had  unanimously  held  tlu^t  a  dnok  was  not  an 
animal  within  34  A;  36  Yiot.  c.  100,  s.  61,  and  the  ques- 
tion for  this  oourt  was  whether  the  oouTietion  should 
aooordiogly  be  quashed. 

Ko  oonnael  appeared. 

The  judgment  of  the  Goubt  (Lord  Oolbbidgb,  OJ., 
PoiiLOOX^  B.,  Fobld,  MAHiBTTy  Oaye,  Dat,  and 
GsANTHAM,  JJ.)  was  delivered  by 

Lord  OOLBBlsaB,  OJ.^  There  is  a  preliminary 
question  •  arising  out  of  the  judgment  in  JReg,  t. 
CSark,  16  W.  R.  48,  L.  B.  1  0.  0.  B.  64,  as  to 
whether  we  have  jurisdietion  to  consider  a  case 
in  which  the  prisoner  has  pleaded  guilty.  The  juris- 
diction of  this  court  is,  by  the  11  4(  12  Yict.  c.  78, 
s,  1,  confined  to  questions  of  law  **  which  shall  hare 
arisen  on  the  trial/'  bat  we  think  that  the  not  taking 
objection  to  an  indictment,  owing,  for  instance,  to  acci- 
dent or  ignorance,  is  not  final,  because  any  point  upon 
which  the  sufllciencqr  of  the  indiotment  depends  does 
Mdst  at  the  trial,  though  not  formally  taken.  Thia  is 
not  a  qoeatlon  of  sufllciencqr  of  proof,  as  in  Beg.  t.  Clark, 
which  oase  ia  not>  therefore,  quite  in  point,  and  we  are 
not  obliged  to  diite  from  it  in  terms. 

.  We  axe  agreed  that  the  nnreported  case  (J7.  t.  Dodde) 
should  equally  be  oremiled  whether  the  judgment 
turned  solely  upon  the  question  of  the  construction  of  the 
24  k  26  Vict.  &  100,  a.  61,  or,  whether  as  we  are  in- 
formed by  flome  of  the  judges  who  took  part  in  the  de- 
dalon  it  proceeded  upon  another  ground — via.,  that 
upon  which  the  case  of  J2.  v.  CbUUu^  12  W.  B. 
886,  Leigh  k  Gave,  471,  was  baaed.  It  waa  there 
held  that  an  attempt  at  larceny  cannot  be  com- 
mitted by  a  person  putting  his  hand  into  the  pocket 
of  another  for  the  purpose  of  committing  larceny, 
there  being  at  the  time  nothing  in  the  pocket— that^ 
in  fact,  if  the  attempt  had  proceeded  without  interrup- 
tion, and  could  not  possibly  have  onlminated  in  the  lull 
offence,  there  conld  be  no  conviction  for  the  attempt. 
Tiie  depositions  in  the  present  case  seemed  to  make  this 
reasoning  inapplicable  i  but,  independently  of  this,  we 
do  not  think  the  dedaion  in  i^  v.  OoUine  ahould  any 
longer  be  considered  binding. 

OmvieHen  tvfirmed. 


^'•JdmJaf^r'''"}  June  1,18, 1886. 

<<Thb  SxBxxor."  (0.) 

BiU  of  lading^Moiter  Uahle  far  wrong  deHverf  irtiR 
biUi!f  lading  net  produced. 

Ooode  were  eh^ed  im  London  far  a  German  pert  «a 
heard  a  Qerman  ship  under  the  terme  ^  ahUlef  leiki§ 
in  two  parte,  estelueire  of  the  maeter^e  eepg,  vuMng  tke 
eame  deliverable  to  M.  or  to  hit  or  their  aeeignt.  M.  vm 
theagentaf  P.,  and  the  ehippere  of  the  geade  eentene^ 
theparU  of  the  hill  ef  lading  to  P.,  and  P.  afterwarit 
returned  it  to  an  agent  ef  the  shippers.  When  the  tklg 
arrived  at  its  destination  the  master  delivered  the  geoit 
to  M.  without  produetian  ef  the  hiU  ef  lading.  In  iS 
action  against  the  shipanmere  for  wrong  delivery  ef  0$ 
goodi  the  oourt  found  that  the  German  law  gavemiof  tk 
ease  did  not  essentially  difer  from  the  law  of  EngUmi. 

Held,  that  the  defendants  had  net  delivered  the  geek 
according  to  the  contract  of  shipment,  and  that  the  plem- 
tiffs  ware  entitled  to  judgment,  subject  to  a  referensees 
to  the  amount  of  damages. 

This  waa  an  action  inatitated  in  the  Oii^  of  Loata 
Oourt  on  behalf  of  8ir  Charles  Price  be  Oo.  against  fths 
Qerman  vessel  Stettin,  and  against  her  owners,  defea- 
dants,  intervening,  and  subsequently  transferred  to  tUi 
oourt 

The  action  waa  brought  to  recover  damages  lor  tiw 
wrongful  delivery  of  fifty-seven  barrds  of  seed  oil 
which  had  been  shipped  1^  the  plaintiffs  on  board  Tk» 
Stettin  in  the  port  of  London  under  the  terms  of  a  UH 
of  lading,  of  the  material  portion  of  which  the  following  ii 
a  copy: — 

*«  Shipped,  in  good  order  and  condition,  by  Bir  Ohsda 
Price  4c  Oo  on  board  the  steamship  oalled  The  Ststtia 
.  .  .  now  lying  in  this  port  boiud  for  Stettin,  fiftif- 
seven  barrels  of  seed  oil  ...  to  be  delivered,  sub- 
ject to  the  ezoeptions  and  conditions  hereinafter  nea- 
tioned  ...  at  the  port  of  Stettin  unto  S.  Mendel- 
sohn or  to  his  or  their  assigns,  he  or  they  paying  frd^ 

for  the  said  goods  in  London In  witn«s 

whereof  the  master  or  agent  of  the  said  vessel  bstk 
affirmed  to  two  bills  of  lading,  exduaive  of  the  maita^ 
copy,  one  of  which  bills  being  aocompliahed  the  otben 
to  stand  void. — ^Dated  in  London." 

Jnne  1, 18.— The  action  waa  now  heard  before  Butt, 
J.  It  appeared  by  evidence  taken  under  oommisrion  h 
Stettin  that  the  seed  oil,  the  subject-matter  in  tbe  ni^ 
arrived  at  Stettin  on  the  26th  of  June,  1888  ;  tbst  JM 
next  day  Mendelsohn  obtained  them  from  on  boaid  Tee 
Stettin,  and,  acting  on  a  letter  from  the  plaintifb,  for- 
warded them  the  next  day  to  Julius  Manasse,  BwMi  t 
that  Mendelsohn  never  produced  any  bill  of  lading  wbaa 
the  goods  were  delivered  to  him;  and  that  Us  iun 
carried  on  business  as  a  forwarding  agent  at  SfcettiB.  It 
also  appeared  from  a  letter  written  by  Manssse  to  Jun* 
deisohn,  and  put  in  evidence  nnder  the  saaMConuniitt^ 
that  the  biU  of  Isding  for  the  fiftgr-aeven  barrels  of  cfl 
had  been  sent  at  the  time  to  Manasse  at  Breslan  by  Mi 
Treder,  the  representatives  of  the  plaintifb  at  ym 
place,  and  that  after  they  had  been  deepstohed  to  BMW 
Manasse  had  at  the  request  of  another  member  of  t^ 
firm  of  Measn.  Trealer  given  the  bQl  of  lading  baok 
them. 

The  result  of  the  remainder  of  the  evidenoe 
from  the  judgment. 

CbAM,  Q<.4  and  iViki,  lor  the  plaintiib.—ThA 
law  governing  this  case  fa  the  same  as  the  BngUih  w 
namely,  that  the  maater  of  The  Stettin  was  not  jiu^ 
in  delivering  the  oU  to  any  person  who  waa  not 
holder  of  one  of  the  UUa  oi  lading. 

(0.)  Beportod  by  a  7.  Ja 
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Sanut,  Q,C,  and  Jo%t$h  Waltony  for  the  defendantB. 
«->DIeiidabohn  was  the  oondgnee  named  in  the  bill  of 
lading,  and  he  neyer  assigned  OTer  either  the  oil  or  the  bill 
of  kding,  whilst  the  shippers  sent  the  bill  of  ladin|^  to 
MaiuMe,  to  whom  Mendelsohn  forwarded  the  goods. 
The  mtseer,  therefore,  performed  his  oontraot,  and  both 
parts  of  the  bill  of  lading  were  aooomplished  by  a  deli- 
Tttj  of  the  oil  to  Mendelsohn.  This  is  so  whether  the 
hv  to  be  applied  is  German  law  or  Eoglish  law,  for,  so 
far  as  this  case  is  oonoemed,  the  two  laws  do  not  differ 
to  any  important  extent.  Moreover,  Mendelsohn,  in 
iorwaiding  the  oil  to  Manasse,  aoted  as  the  plaintiffs' 
agent,  aod  the  plaintiffs  have  not  in  reali^  suffered  from 
aayUdng  the  shipowners  have  done.  If  they  have  sns- 
tuoed  aoy  damage  it  is  by  the  default  of  their  own 
agsnt. 

fiOTT,  J. — ^I  have  no  doubt,  on  the  eridenoe,  that 
KeodeMiB  was  the  agent  of  Manasse,  and  not  of  the 

lUppen  of  the  goods.  This  disposee  of  one  contention 
fuaed  by  the  defendants,  but  the  main  point  contended 
for  by  them  is  that,  by  German  law,  the  shipowner 
k  entitled  to  deliTer  to  the  consignee  named  in  the  bill 
of  lading  without  production  of  either  part  of  the  bill  of 
ladiDg.  Now  G«rman  adTocates  haTe  been  called  on 
both  sides,  but  as  they  differ,  I  must,  in  this  divergence 
of  opmion,  decide  what,  in  the  result,  the  German  law 
appears  to  be.  Having  considered  the  reasons  given  by 
these  advocates  for  their  opinions,  I  hare  come  to  the 
eondnaion  that  on  this  point  German  law  does  not 
esseetially  differ  from  English  law.  According  to 
the  Saglkh  law  and  the  Eogliah  mode  of  conducting 
bniioess  a  shipowner  is  not  entitled  to  deliver  goods  to 
the  eoDsignee  without  the  production  of  the  bill  of 
hidiiig.  I  hold  that  the  shipowners  must  take  the 
eooseqnenees  of  baving  delivered  these  goods  without 
the  production  of  one  of  the  parts  of  the  bill  of  lading. 

There  wiU  be  jodgment  for  the  plaintiffs,  with,  if 
necessary,  a  referenoe  to  the  registrar  and  merchants  for 
^  assessment  of  damages. 

Solicitors  for  the  plaintiffs,  J.  S.  4-  S.  E.  Furnfield. 

SaJidtorB  for  the  defendants,  T.  Cooper  ^  Co» 
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From  Chan.  Div.  Nov.  19,  20. 

In  re  Nxw  Eberhabdt  Co. 
Ex  parU  Mjbnziss.  (a.) 

Company^ Shar €9 — Itsue  of  $haret  oi  fully  paid  up — 
** Contract  duly  made  in  writing  ^^-^Companiei  Act, 
IWJ  (30  A  31  Vict.  c.  131),  i.  25. 

The  emiditianM  required  by  eeetion  25  of  the  Com' 
ftada  Ad^  1867,  to  exempt  eJiares  from  being  ietued 
sad  kdd  tubject  to  the  paym/ent  of  the  whole  amount 
tkrmfin  cask,  are  {I)  the  exietence  of  a  contraet,  (2) 
that  the  contract  be  duly  made  in  writing,  (8)  thai  the 
mked  be  filed  unth  the  Eegietrar  of  JoinUStoek  Oom- 
pnies,  and  theee  three  things  must  be  in  eaoietenee  and 
h  dime  at  or  before  the  dale  of  the  iaeue  of  the  eJhares, 

Bdd,  aecordinglyf  that  a  document,  conlaining  an 
^Sneaenl  to  iaeue  eharee  a$  fully  paid  up,  which  was 
<*Med  by  one  of  the  parties  thereto  only,  and,  being 
McsBmM,  waefUtd  at  or  before  the  dale  of  the  issue  of 
the  lAares,  did  not,  by  reason  of  the  acceptance  of  its 
Csnw  ly  the  oiher  party  after  the  issue  of  the  shares, 
<9e9Ntete  a  eontraet  *'  duly  made  in  Vfriting  and  filed 

W  fiepoited  by  M.  J.  Blakb,  Eiq.,  Barrister-at-Law. 


with  theBegiitrar  of  Joint' Stock  Companies  at  or  before 
the  issue  of  such  shares  "  within  the  meaning  of  section 
25. 
Decision  0/ Stirling,  J.,  reversed. 

Appeal  from  Stirling,  J. 

In  August,  1888,  the  Eberhardt  and  Monitor  Cou, 
hereinafter  called  the  old  company,  went  into  voluntary 
liquidation  for  the  purpose  of  a  reconstruction  scheme 
being  arrived  at,  and  by  this  scheme  it  was  proposed 
that  the  assets  and  business  of  the  old  company  should 
be  transferred  to  the  New  Eberhardt  Go.,  and  that  each 
£1  debenture  in  the  old  company  should  be  exchanged 
for  four  preference  shares  in  the  new  company  of  58. 
each  fully  paid.  The  present  appellant,  E.  F.  Menzies, 
was  a  debenture-holder  in  the  old  company,  and  at  a 
meeting  of  the  debenture-holders  held  on  the  3 1st  of 
August,  1888,  he  voted  by  proxy  for  a  resolution  ap- 
proving of  the  proposed  scheme^  and  this  resolution  was 
duly  passed. 

In  pursuance  of  the  proposed  scheme,  by  an  agree- 
ment dated  the  25th  of  September,  1888,  and  made 
between  the  liquidator  of  the  old  company,  and  the  new 
oompany,  the  latter  company  purchased  the  assets  and 
bueiness  of  the  old  oompany  on  the  terms  (inter  alia) 
that  the  new  company  should  allot  and  issue  to  the 
holders  of  debentures  in  the  old  company  four  fully 
paid-up  preference  shares  in  the  new  company  of  5s. 
each  for  every  £1  of  principal  due  on  the  debentures,  in 
full  satisfaction  and  discharge  of  prinoipal  and  interest 
due  to  them  on  their  debentures. 

This  agreement  was  duly  executed,  both  by  the  old 
company,  through  their  liquidator,  and  by  the  new 
company,  but  it  was  not  registered  at  the  Joint-Stock 
Begietration  Office. 

On  the  28th  of  September,  1888,  the  New  Eberhardt 
Ca  affixed  its  common  seal  to  a  document  bearing  date 
the  same  day,  and  which  purported  to  be  an  agreement 
made  between  the  new  company  and  the  several  persons 
whose  names  and  addresses  were  set  forth  in  the 
schedule  thereto ;  this  document  recited  the  agreement 
of  the  25th  of  September,  and  the  fact  that  the  liquida- 
tor of  the  old  company  had  requested  the  new  company 
to  allot  and  issue  to  the  persons  named  in  the  schedule 
to  the  present  document,  45,724  fully-paid  shares  of  6s» 
eaoh,  in  satisfaction  of  the  amount  secured  by  their  de- 
bentures ;  and  it  was  thereby  witnessed  that  the  new  com- 
pany should  allot  and  issue  to  the  persons  named  in  the 
schedule  thereto  the  number  of  shares  set  opposite  their 
respective  names,  specifying  the  distinctive  numbers  of 
such  shares,  and  credited  as  having  the  full  sum  of  58. 
per  share  paid  up  thereon ;  and  it  was  thereby  agreed 
and  declared  that  the  shares  included  in  the  schedule 
thereto  so  to  be  allotted  were  to  be  held  as  shares  upon 
which  the  full  sum  of  5a.  per  share  had  been  paid,  and 
that  they  should  be  liable  and  subject  to  no  further 
payment ;  and  the  new  company  thereby  undertook  to 
cauae  this  agreement  to  be  duly  rsgietered  at  the  Joint- 
Stock  Registration  Office  before  the  said  shares,  or  any 
of  them,  were  issued.  The  schedule  to  this  document 
contained  the  names  and  addresses  of  the  debenture* 
holders  in  the  old  company,  including  the  name  of  the 
present  appellant,  Mr.  Menzies,  but  neither  Menatos 
nor  any  of  the  other  persons  therein  named  as  parties  to 
this  document,  nor  any  person  on  his  or  their  behalf, 
had  ever  signed  this  document. 

On  the  let  of  October,  1888,  the  document  of  the  28th 
of  September  was  registered  at  the  Joiut-Stock  Hegis- 
tration  Office. 

On  the  8th  of  November,  1888,  Mr.  Menziea  received 
notice  from  the  new  oompany  that  400  fully  paid-up 
preference  shares  in  the  new  company  had  been  allotted 
to  him,  and  on  the  5th  of  December,  1888,  a  certificate 
of  theee  share*,  treating  them  as  fully  paid  up,  wai* 
received  by  him. 
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At  that  time  Mr.  Messiw  bellered  that  the  new 
company  bad  regiatered  a  proper  and  sofflcient  agree- 
ment for  the  pnrpoae  of  providing  for  the  iaaae  of  the 
■aid  aharea  as  fully  paid  ap>  and  that  he  waa  under  no 
liability  to  pay  any  money  on  them. 

Shortly  before  the  19th  of  Jnnei  1889,  however,  Hr. 
Meoziea  became  aware  of  the  faet  that  the  only  document 
regiatered  at  the  Joint-Htock  Begiatration  OfBoe  waa  the 
docnment  of  the  S8th  of  September,  1888,  and  he  there- 
npon  required  the  new  company  to  canoel  the  allotment, 
and  the  certificate  of  the  aharea  allotted  to  him,  and  to 
file  a  proper  agreement,  and  re-aUot  new  aharea  and 
iaane  a  fieah  certificate.  Tie  new  company  having 
refused  to  do  eo,  on  the  ground  that  the  regiatered 
document  waa  a  auffloient  agreement,  Mr.  Menaiea 
applied  by  way  of  motion  to  have  the  register  of 
membera  of  the  new  company  rectified  by  atiiking  out 
hifl  name  aa  the  holder  of  the  400  aharea  therelD,  and 
that  the  new  company  might  be  ordered  to  enter  into 
and  execute  a  proper  agreement  with  the  applicant  ao 
aa  to  aecure  to  the  applicant  400  fully  paid-up  aharea  in 
the  new  company,  and  that,  upon  regbtration  of  auoh 
agreement,  the  new  company  might  be  ordered  to  iaane 
400  fully  paid-up  preference  aharea  to  the  applicant. 

It  appeared  from  the  evidence  that  Mr.  Menziea  had 
not,  aince  the  certificate  of  aharea  waa  aent  him  by  the 
new  company,  in  any  way  acted  aa  a  ahareholder  in  the 
new  company,  either  by  reoeiving  dividend,  attending 
meetings,  or  otherwise.  It  also  appeared  that  the  new 
company  ia  a  perfectly  aolvent  company. 

Section  25  of  tte  Companiea  Act,  1867  (30  &  31  Vict, 
c.  131),  providea  that,  ''Every  ahare  in  any  company 
shall  be  deemed  and  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof 
in  cash,  unleaa  the  aame  ahall  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing,  and 
filed  with  the  Begistrar  of  Joint  Stock  Companiea  at  or 
before  the  iaane  of  anch  aharea." 

Stirling,  J.,  dismissed  Mr.  Menztes'  applioation,  on 
the  ground  that  the  requirements  of  section  25  of  the 
Companies  Act,  1867,  had  been  snfQoiently  complied 
vdth  by  the  registration,  before  the  issue  of  the  shares, 
of  the  document  of  the  28th  of  September,  and  the 
acceptance,  after  the  issue  of  the  shares,  of  the  terms  of 
that  document  by  Mr.  Menzies. 

Mr.  Menzies  appealed. 

Whinney,  for  the  appellant. — The  document  of  the 
28th  of  September,  1888,  which  is  the  only  document 
filed  at  the  Joint-Stock  Begistry  (Moe,  did  not,  in  fact, 
at  the  time  it  was  filed,  constitute  an  agreement  at  all, 
because  at  that  time  neither  the  appellant  nor  any  of  the 
other  debenture-holders  whose  names  are  mentioned  in 
the  schedule  to  the  document,  nor  any  person  pur- 
porting to  act  for  them,  had,  in  fact,  assented  to  the 
terms  of  that  document ;  neither,  therefore,  could  there 
be  any  aubaequent  ratification,  by  the  acceptance  of  the 
aharea  by  the  appellant,  becauae  there  waa  no  existing 
contract  or  agreement  to  ratify.  Secondly,  the  document 
of  the  28tb  of  September  waa  not  a  "  contract  duly  made 
in  writing"  within  the  meaning  of  aeotlon  25  of  the 
Companiea  Act,  1867,  aa  the  document  waa  only  executed 
by  the  new  company,  and  waa  not  aigned  by  the  appel- 
lant, nor  by  anyone  purporting  to  act  for  him.  To 
constitute  an  "  agreement  in  writing  ^  in  the  atriet  legal 
aence,  "  it  ia  necessary  that  each  of  the  parties  abould 

!rat  hia  signature  to  the  document" :  Bewlet/  v.  Atkinson 
a  caae  on  section  3  of  the  Prescription  Act),  28  W.  B. 
638,  13  Cb.  D.  283,  pir  Thesiger,  LJ.,  28  W.  B.,  at  p. 
641,  13  Ch.  D.,  at  p.  298 ;  and  Jesse],  M.B.,  in  Firm* 
siont*$  case,  23  W.  B.  867,  L.  B.  20  £q.  624,  said  that 
the  words  "  duly  made  in  writing"  in  section  25  of  the 
Companies  Act,  1867,  meant  *'made  by  the  contracting 
party,"  using  these  words,  I  submit,  in  the  compre- 
hensive aenee  of  "  each  contracting  party." 


He  alao  referred  to  Jn  ra  Lewis^  24  W.  B.  1017^ 
1  Q.  B.  D.  724  (a  oaae  on  the  Attorn^  and  Sdieitoii 
Act). 

Oroswenor  Woods,  for  the  New  Ebeifaardt  Co.,  tha 
reapondent. — At  the  date  of  the  reglatration  of  tUs 
docnment  there  waa  an  existing  agreement  to  whieh  Xr. 
Menziea  had  aaaented,  binding  the  new  oompany  to  allot 
theae  aharea  as  fully  paid  np  In  ezcfaange  lor  tha 
debentures  in  the  old  company.  The  document  of  the 
28th  of  September,  whieh  waa  registered,  contaiaad  a 
atatement  of  all  the  material  parte  of  thia  agreeaMBt 
between  the  old  and  the  new  companyt  and  tbeiebn 
really  amounted  to  a  reglatration  of  that  agreement  la 
Anderson's  case,  26  W.  R,  442,  7  Ch.  B.  75,  BeggaOaj, 
LJ.,  referring  to  the  contract  required  to  be  regiftaRi 
under  aeetion  25  of  the  Act  of  1867,  quoiee  with  appnml 
the  atatement  of  James,  L.  J.,  txt  Oriikmst's  oast^  U 
W.  B.  219,  L.  B.  10  Ch.  App.  614:  **It  must  bs 
a  contract  which  shows  what  shares  are  to  be  issued  fnllj 
paid  np,  and  for  what  consideration  they  are  to  be 
issued.'*  As  to  the  seoond  point— viz.,  that  there  wsi  as 
"  oontraot  duly  msdo  in  writing,"  becanae  the  registsnd 
docnment  waa  not  aigned  by  Mr.  Menziea,  I  say  tbs 
aignature  U  not  part  of  the  contract,  and  it  ii 
aufftclent  to  aatiafy  the  requirementa  of  the  asction,  iC 
that  which  both  partiea  have  in  fact  oonaented  to»  be 
evidenced  in  writing,  and  it  U  not  eeaential  that  the 
consensus  of  the  two  minda  ahould  be  declared  hi  the 
written  document  itaelf :  Layihoarp  v.  BrywU,  I 
Scott,  238,  2  Bing.  N.  a  735  ;  WtUiams  v.  Bymst,  U 
W.  B.  487, 1  Moore  P.'C.  C.  N.  S.  154 ;  Beuss  v.  Ficktteif, 
14  W.  B.  924,  L.  B.  1  Ex.  342,  which  were  aU  cases  on 
the  Statute  of  Frauds.  An  offer  made  in  writing  asd 
afterwards  accepted  by  parol  will  bind  as  a  contrast 
under  the  Statute  of  Frauds,  for  it  is  **  quite  a  fsllsey  to 
suppose  that  because  certain  acta  happen  at  diffsreat 
perioda  they  cannot  be  ao  connected  aa  to  form  onstfaai- 
aotion  "  per  WUles,  J.,  in  Beuis  v.  PiekOeif.  When  the 
shares  allotted  and  issued  by  the  new  oompany  to  Hr. 
Menzies  were  accepted  by  him  the  document  of  the  S8tb 
of  September  became  a  contract  in  writing  as  from  iti 
date.  Again,  the  document  of  the  28th  of  Septesibec 
may  be  treated  as  an  aoceptanoe  by  the  new  coiapaay  of 
the  terms,  as  to  the  fssue  of  shares,  which  Mr.  Meniiei  had 
previously  aseented  to.  The  document  which  hss  beta 
registered,  at  all  events,  satisfies  the  object  of  seotloaSS, 
as  it  gives  the  names  and  addresses  of  all  the  persons  to 
whom  these  shares  were  issued,  and  the  number  of  ibarai 
issued  to  each,  and  the  amount  which  was  to  be  creditsd 
lui  paid  up  on  each. 

Cotton,  L.J.— The  question  is  whether  Mr.  MeDzlM 
has  contracted  and  agreed  with  the  New  Eberhardt  Co. 
to  take  from  it  certidn  fully  paid-up  sharee— t.s.,  sharei 
which  in  law  could  have  no  further  claim  made  epos 
them.  But  he  says  that  section  25  of  the  Act  of  1867 
has  not  been  complied  with  because  there  has  not  been, 
before  the  shares  were  issued,  a  registration  of  snob  an 
agreement  as  is  required  by  the  statute,  and  what  the 
stetute  requires  is  thia.  [The  Lord  Justice  read  ssotioa 
25,  and  continued : — "]» 

The  question  upon  which  this  tnma  is,  whsther,  beftne  | 
the  issue  of  the  shares,  there  waa  a  contract  duly  oads 
in  writing  and  registered  witii  the  Begistrar  of  Joint' 
Stock  Companies  ? 

What  has  been  done  here  may  have  been  pertsotly 
honest  and  well-intentioned,  but  I  an  afraid  there  bai 
not  been  a  compliance  with  the  statute. 

There  had  been  a  proposal  in  the  winding  up  of  tba 
old  company  to  transfer  all  the  assets  of  the  old  com- 
pany to  the  new  oompany  on  certain  terms— viz.t  ^^ 
the  debenture-holders  of  the  old  oompany  were  to 
have  5s.  shares,  fully  paid  op,  in  the  new  oompany  to 
the  amount  of  their  debentures.  The  law  has  enauea 
that  to  be  done,  provided  there  was  a  special  reaolatioB 
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pMMd  by  the  debenture-holderv,  and  that  was  done— 
that  is  to  sajy  the  debentare-holdera  aathorised  the 
diieeton  ot  the  old  oompanj  to  make  a  contract  with 
thanewoompany^and  to  transfer  to  the  new  company 
the  proper^  of  the  old  company  on  thoee  terms,  and  the 
pretent  appellant  assented  to  tba^i.  Then  what  was 
done?  A  memorandnm  of  agreement  was  prepared, 
whJeh  recited  a  contract  between  the  new  company  and 
the  Uqoldator  of  the  old  company,  and  then  went  on  in 
this  way :— "  And  In  pnrsoance  of  the  said  agreement " 
—that  is,  the  agreement  between  the  new  company  and 
the  liquidator  of  the  old  company — *'  and  of  each  re- 
quest and  direction  of  the  liquidator,  as  aforesaid,  the 
new  eoDpany  shall  allot  and  issne  to  the  persoos  named 
in  the  soliedale  hereto  the  number  of  shares  set  opposite 
their  respectiTe  names  in  the  4th  column  of  the  schedule 
and  credited  aa  ha?iDg  the  full  sum  of  Atc  shillings  per 
share  paid  np  thereon ;  and  it  is  hereby  agreed  and 
deelaicd  that  the  shares  included  in  the  schedule 
so  to  be  allotted  as  aforesaid  are  to  be  held  as  shares 
■pen  which  the  full  sum  of  5s.  per  share  has  been  paid." 

How,  this  memorandum  of  agreement,  this  document, 
which  was  the  thing  that  was  registered,  in  my  opinion 
contained  no  agreement  at  all ;  but  I  think  it  oontained 
an  oifer  to  give  all  the  debentnre*holders  named  in  the 
sehedule  fully  paid-up  shares  to  the  amount  standing 
to  their  namee»  and  as  soon  as  that  offer  was  accepted  by 
tlM  debenture- holders  then  there  became,  no  doubt,  a 
contract  between  them  and  the  new  company  in  the 
tenas  of,  and  in  accordance  with,  this  memorandum. 

But  I  cannot  see  that  there  is  anything  here  which 
can  aoMKUit  to  a  contract  in  writing  registered.  What, 
hi  het,  was  it  that  was  registered  P  As  I  haTc  before 
stid,  it  was  merely  an  offer  made  by  the  new  company 
to  issue  durea  as  fully  paid  np  to  those  persons  named 
hi  the  tcbednle  who  would  come  in  to  accept  them. 
Kow  I  cannot  see  how  that  can  be,  within  the  words  of 
•setion  25,  **  a  contract  made  in  writhig  and  filed  with 
tbe  registrar  at  or  before  the  issuing  of  such  shares." 

At  the  time  when  this  was  filed  there  had  been  no 
aseeptance  by  any  person  to  whom  it  was  intended  to 
isBoe  these  pidd  np  shares,  and  therefore  there  was  then 
BO  contract  at  all. 

I  doubt  whether  there  would  have  t>een  a  ''contract 
made  hi  writing,"  even  although  a  contract  had  been 
Bisde  by  reason  of  the  acceptance  by  those  persons  of 
the  terms  offered.  The  words  of  section  25  are,  ''a 
coatrsct  made  in  writing,"  and  that  is  very  different 
fnm  the  terma  of  the  Statute  of  Frauds,  bcMuse  what 
that  statute  says  is,  thiht  no  action  shall  be  brought 
mless  the  agreement  upon  which  such  action  Is  brought, 
*'or  some  note  or  memorandum  thereof,"  be  in  writing, 
ngnsd  by  the  party  to  be  charged  therewith.  It  may 
be— though  I  do  not  intend  to  express  any  opinion  as  to 
thst — that  in  accordance  with  the  decisions  on  the 
Ststnte  of  Frauds  there  might  be  a  memoran- 
dnm in  writing  withhi  the  meaning  of  that  statute, 
shbough  there  had  been  no  acceptance  in  writing,  but 
Bieiely  an  acceptance  arising  from  acts  or  circumstances 
thst  were  held  to  amount  to  an  acceptance.  Those 
esses  turned,  however,  on  the  words,  **  a  note  or  memo- 
imdum  in  writing  of  the  agreement."  In  one  of  those 
cttes  {Reutt  t.  PitMey}  It  was  held  that  there  was  an 
iigieeiiient  constituted  by  acts  and  circumstances  which 
siBoiuited  to  an  acceptance  of  an  offer  made  in  writing, 
sad,  there  being  an  agreement,  it  was  held  that  there 
vss,  within  the  Statute  of  Frauds,  a  good  memorandum 
hi  wrltbig  of  the  agreement,  because  all  the  terms  were 
■tited  in  the  document.  That  was  apparently  tbe  ground 
upon  which  the  court  decided  the  case,  for  Willes,  J., 
ssid,**AlldifBoulty  as  to  the  terms  ot  the  proposal  is 
out  of  lAie  case.  It  contained  the  names  of  the  parties 
md  sU  the  terms  by  reference  to  the  letter  of  the  8th  of 
September,  which  must  be  taken  to  be  recited  in  the 
letter  of  the  9th.    The  only  question  is,  whether  it  is 


sufficient  to  satisfy  the  statute  that  the  party  charged 
should  sign  what  he  proposed  as  an  agreement,  and  that 
the  other  party  should  afterwards  assent,  without  writ* 
ing,  to  the  proposal  P  As  to  this  It  is  dear,  both  on 
reasoning  and  authority,  that  the  proposal  so  signed  and 
assented  to  does  become  a  memorandum  or  note  of  an 
agreement  within  the  4th  section  of  the  statute.''  But 
in  the  present  case  the  words  of  the  statute  are  not  **  an 
agreement  in  writing  or  some  note  or  memorandum  of 
an  agreement  in  writing,"  but  "  an  agreement  made  in 
writing."  That  Is  something  very  different  from  a 
memorandum  thereof  made  in  writing,  and  in  my 
opinion  it  is  impossible  to  say  that,  when  at  the  time  of 
registration  of  thia  document  there  was  only,  in  fact,  an 
offer,  there  was  an  agreement  made  in  writing  at  or  be* 
fore  the  Issue  of  the  shares,  and  which  was  registered  at 
or  before  the  issue  of  the  sharcf . 

But  then  it  was  ingeniously  suggested  by  Mr.  Gros- 
▼enor  Woods  that  the  document  of  the  28th  of  Septem- 
ber was  not  a  proposal  at  all,  but  was  in  fact  an 
acceptance  by  the  company  of  a  proposal  previously 
made  by  the  shareholders,  and  assented  to  by  the 
appellant.  But  as  I  understand  the  facts,  what  the 
appellant  assented  to  at  the  general  meeting  was  the 
resolution  authorising  the  liquidator  to  enter  into  this 
agreement  with  the  new  company.  That  was  not  a 
proposal  made  by  the  debenture-holders  to  the  new 
company,  it  was  merely  that  they  gave  authority  to  the 
liquidator  to  make  tbe  proposal  to  the  new  company, 
and,  in  my  opinion,  the  document  registered  does  not 
purpott  to  be  an  acceptance  of  any  offer  made  by  the 
debenture-holders  so  as  to  constitute  an  agreement 
made  in  writing  within  the  requirements  of  section  26. 
In  my  opinion,  in  the  present  case,  there  being  merely 
a  proposal  made  in  writing  by  the  company,  it  cannot 
be  considered  to  t>e  an  **  agreement  made  in  writing  " 
within  section  25,  or  that  that  section  has  been  complied 
with. 

In  my  opinion,  therefore,  an  order  ought  to  be  made 
that  the  name  of  the  appellant  be  taken  off  the  register 
of  shareholders. 

BowBN,  L.  J. — ^I  am  of  the  same  opinion,  and  I  only 
express  my  indiridoal  view  because  we  are  differing 
from  tbe  learned  Judge  in  the  court  below. 

For  the  reasons  given  by  Gotten,  L.J.,  it  is  plain  that 
the  document  which  has  been  registered  is  not  an 
acceptance  by  the  company  of  an  offer  by  the  appellant. 
There  was  no  offer  capable  of  being  accepted  made  by 
the  appellant  to  the  company,  but  only  a  consent  given 
by  him  to  a  resolutiou  which  authorizftd  the  agreement 
between  the  two  companies. 

If  this  document  which  has  been  filed  is  not  the 
acceptance  of  an  offer  already  made,  what  Is  it  P  It  la 
an  offer,  and  only  an  offer,  duly  made  in  writing,  and 
filed  while  it  waa  only  an  offer.  The  offer  being  some- 
thing short  of  a  complete  contract,  it  was  not  a  com- 
plete contract  when  it  was  filed.  It  is  true  that  it  did 
afterwards  turn  into  a  contract  when  It  was  accepted^ 
but  it  did  not,  I  think,  turn  Into  a  contract  duly  made 
in  writing,  and  it  certainly  did  not  turn  into  a  contract 
duly  made  in  writing  at  the  time  this  document  was 
filed,  because  it  only  became  a  contract  long  after  the 
document  was  filed. 

It  la  obrious,  therefore,  that,  unless  we  are  to  fritter 
away  this  section  by  putting  a  forced  construction  npon 
it,  the  section  has  not  been  complied  witb.  I  regret 
this  Judgment  for  the  reasons  given  in  the  argument  by 
Gotten,  L.J.  I  think  it  is  a  meet  unfortunate  slip,  and 
that  in  substance  the  object  of  the  Act  has  been 
fulfilled,  thongh  the  requbements  of  the  Act  have  not 
been  complied  with.  But  we  must  see  that  the  Act  of 
Parliament  Is  carried  out  In  its  letter  as  well  as  in  its 
spirit. 

The  oasee  on  the  Statute  of  Frauds  can  have  nothing 
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At  that  time  Mr.  MessiM  belioTod  that  the  new 
conpanj  bad  regiatered  a  proper  and  ani&cieiit  agree- 
ment for  the  purpose  of  prodding  for  the  iaane  of  the 
said  aharea  aa  folly  paid  op,  and  that  he  waa  nnder  no 
liabllitj  to  pay  an j  money  on  them. 

Shortly  before  the  19th  of  Jnne,  1889,  howerer,  Mr. 
Menziea  beeame  aware  of  the  faot  that  the  only  document 
regiatered  at  the  Joint-Stock  KeglairaUon  Office  waa  the 
document  of  the  S8th  of  September,  1888,  and  he  there- 
upon required  the  new  company  to  canoel  the  allotment, 
and  the  certificate  of  the  sbarea  allotted  to  him,  and  to 
file  a  proper  agreement,  and  re*allot  new  aharea  and 
isflue  a  fresh  certificate.  Tie  new  company  hating 
refused  to  do  to,  on  the  ground  tbat  the  registered 
document  was  a  sufficient  agreement,  Mr.  Menaies 
applied  by  way  of  motion  to  hate  the  register  of 
members  of  the  new  company  rectified  by  stiiking  out 
his  name  as  the  holder  of  the  400  shares  therein,  and 
that  the  new  company  might  be  ordered  to  enter  into 
and  execute  a  proper  agreement  with  the  applicant  so 
as  to  secure  to  the  applicant  400  fully  paid-up  aharea  in 
the  new  company,  and  that,  upon  regiitraUon  of  suoh 
agreement,  the  new  company  might  be  ordered  to  issue 
400  fully  paid*up  preferenoe  sharea  to  the  applioant. 

It  appeared  i^m  the  eiidenoe  that  Mr.  Menzies  had 
not,  since  the  certificate  of  sharea  waa  sent  him  by  the 
new  company,  in  any  way  aoted  as  a  shareholder  in  the 
new  company,  either  by  reoelTing  difidend,  attending 
meetings,  or  otherwise.  It  also  appeared  that  the  new 
company  is  a  perfectly  solvent  company. 

Section  25  of  tte  Ck>mpaniea  Act,  1867  (30  &  81  Vict, 
c.  181),  provides  that,  ''Every  share  in  any  company 
shall  be  deemed  and  ti^en  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof 
in  cash,  unless  the  same  shall  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing,  and 
filed  with  the  Begistrar  of  Joint  Stock  Oompanies  at  or 
before  the  issue  of  such  shares." 

Stirling,  J.,  dismissed  Mr.  Menzies'  application,  on 
the  ground  that  the  requirements  of  section  25  of  the 
Companies  Act,  1867,  had  been  sufficiently  complied 
vdth  by  the  registration,  before  the  issue  of  the  sharea, 
of  the  document  of  the  28th  of  September,  and  the 
acceptance,  after  the  issue  of  the  shares,  of  the  terms  of 
that  document  by  Mr.  Menzies. 

Mr.  Menzies  appealed. 

Whinntj/f  for  the  appellant. — The  document  of  the 
28th  of  September,  1888,  which  is  the  only  document 
filed  at  the  Joint-Stock  Begistry  Office,  did  not,  in  fact, 
at  the  time  it  was  filed,  constitute  an  agreement  at  all, 
because  at  that  time  neither  the  appellant  nor  any  of  the 
other  debenture-holders  whose  namea  are  mentioned  in 
the  achedule  to  the  document,  nor  any  person  pur- 
porting to  act  for  them,  had,  in  fact,  assented  to  the 
terms  of  that  document ;  neither,  therefore,  could  there 
be  any  subsequent  ratification,  by  the  acceptance  of  the 
shares  by  the  appellant,  because  there  was  no  existing 
contract  or  agreement  to  ratify.  Secondly,  the  document 
of  the  28tb  of  September  was  not  a  "  contract  duly  mode 
in  writing"  within  the  meaning  of  section  25  of  the 
Companies  Act,  1867,  as  the  document  was  only  executed 
by  the  new  company,  and  was  not  signed  by  the  appel- 
lant, nor  by  anyone  purporting  to  act  for  him.  To 
constitute  an  "  agreement  in  writing  "  in  the  strict  legal 
sense,  '*  it  is  necessary  that  each  of  the  parties  ahould 
put  his  signature  to  the  document":  Btwley  v.  Aikin»(m 
(a  case  on  section  3  of  the  Prescription  Act),  28  W.  B. 
638,  18  Oh.  D.  283,  ptr  Thesiger,  L.J.,  28  W.  R.,  at  p. 
641,  18  Ch.  D.,  at  p.  298 ;  and  Jeasel,  M.B.,  in  Fim^ 
aone$  case,  23  W.  B.  867,  L.  B.  20  £q.  624,  said  that 
the  words  <'  duly  made  in  writing"  in  aection  25  of  the 
Companies  Act,  1867,  meant "  made  by  the  contracting 
party,''  using  these  words,  I  submit,  in  the  compre- 
hensive senee  of  **  each  contracting  party." 


He  alao  referred  to  J»  rs  Xete^s,  24  W.  R.  1017^ 
1  Q.  B.  D.  724  (a  case  on  the  Attomeya  and  SoUoitotf 
Act). 

Oro9wenor  Woodi^  for  the  New  Ebethardt  Co.,  ths 
respondent.— At  the  date  of  the  reglatration  of  tUs 
document  there  waa  an  existing  agreement  to  which  Xr. 
Menzies  had  assented,  binding  the  new  company  to  sUot 
these  sharea  aa  fully  paid  up  In  exchange  foe  tlie 
debentures  in  the  old  company.  The  document  o(  tlis 
28th  of  September,  which  waa  regiatered,  oontainsd  a 
statement  of  all  the  material  parte  of  this  agreeaMat 
between  the  old  and  the  new  company,  and  thereto 
really  amounted  to  a  registration  of  that  agreemsnt.  la 
Andenon*$  case,  26  W.  B,  442,  7  Ch.  B.  75,  BaggsSsj, 
LJ.,  referring  to  the  contract  required  to  be  regiitsrei 
under  section  25  of  the  Act  of  1867,  qnotee  with  appcofil 
the  statement  of  James,  L. J.,  in  Orfdhner'l  eoM^  U 
W.  B.  219,  L.  B.  10  Ch.  App.  614:  *<It  most  be 
a  contract  which  shows  what  sharea  are  to  be  issuedfnllj 
paid  up,  and  for  what  coosidermtion  they  are  to  lie 
issued.'*  As  to  the  second  point—  viz.,  that  there  was  as 
*'  contract  duly  made  in  writing,"  beoauae  the  registered 
document  waa  not  signed  by  Mr.  Menzies,  I  say  tiis 
signature  is  not  part  of  the  contract,  and  it  is 
sufficient  to  satisfy  the  requirementa  of  the  ssction,  iC 
that  which  both  partiea  have  In  fact  consented  to»  be 
evidenced  in  writing,  and  it  U  not  essential  that  lbs 
consensiM  of  the  two  minds  should  be  declared  ia  the 
written  document  itself:  Layihoarp  v.  Aifaai,  ^ 
Scott,  238,  2  Bing.  N.  C.  735  ;  WiUiaxM  v.  ^ymsi,  U 
W.  a.  487, 1  Moore  P.  0.  C.  N.  S.  154 ;  Bmtu  v.  PiM^, 
14  W.  B.  924,  L.  B.  1  Ex.  342,  which  were  all  cases  oa 
the  Statute  of  Frauds.  An  offer  made  In  writing  sad 
af  terwarda  aooepted  by  parol  will  bind  as  a  contisst 
under  the  Statute  of  Frauds,  for  it  is  '^  quite  a  f alls^  to 
suppose  that  because  certain  acta  happen  at  diffsreat 
periods  they  cannot  be  so  connected  aa  to  form  one  trsai- 
action  "  per  WUles,  J.,  in  BevM  v.  PidcdBy.  When  As 
sharea  allotted  and  issued  by  the  new  company  to  Mc. 
Menzies  were  aooepted  by  him  the  document  of  the  S8tk 
of  September  became  a  contract  In  writing  as  f>om  Ui 
date.  Again,  the  document  of  the  28th  of  SeptesiDec 
may  be  treated  as  an  acceptance  by  the  new  coiapaaj  ot 
the  terms,  as  to  the  issue  of  shares,  which  Mr.  Menciss  bed 
previously  aseented  to.  The  docuuMiit  which  has  beM 
registered,  at  all  events,  satisfies  the  object  of  section  So, 
as  it  gives  the  names  and  addreasea  of  all  the  persons  to 
whom  these  sharea  were  issued,  and  the  number  ^  f^ff" 
issued  to  each,  and  the  amount  which  waa  to  be  creditel 
lui  paid  up  on  each. 

CoTTOH,  L.J.— The  question  la  whether  Mr.  MeoaUii 
has  contracted  and  agreed  with  the  New  Eberhardt  0^ 
to  take  from  it  certain  f uUy  paid-up  aharee— *.«^  «•[* 
which  In  law  could  have  no  further  claim  m^^^Pj! 
them.  But  he  says  that  section  25  of  the  Act  of  18^ 
haa  not  been  complied  with  because  there  has  not  beeat 
before  the  shares  were  issued,  a  registration  of  w**  " 
agreement  aa  la  required  by  the  stetute,  and  ''■^^^ 
stetute  requires  Is  this.  [The  Lord  Justice  read  ' 
25,  and  continued : — ^]. 

Thequeation  upon  which  this  tnma  Is,  whetheri 
the  issue  of  the  shares,  there  was  a  contract  duly 
In  writing  and  registered  with  the  Begistrar  of  J* 
Stock  Companies  P 

What  has  been  done  here  may  have  been  ^ 
honeat  and  well-intentioned,  but  I  am  afraid  there 
not  been  a  compliance  with  the  atatnte.  .  ^ 

There  had  been  a  proposal  in  the  winding  ^.^J^ 
old  company  to  transfer  aU  the  assets  of  the  oM  oo» 
pany  to  the  new  company  on  certain  terms^V''^ 
the  debenture-holders  of  the  old  company  "^^  u 
have  5s.  shares,  fully  paid  up,  in  thenewcompm* 
the  amount  of  their  debentures.  The  law  has  enaD^ 
that  to  be  done,  provided  there  was  a  special  resoiaw- 
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fmuA  hj  the  debentare-bolderv,  and  tb«t  was  done^- 
that  ii  to  say,  the  debentare*holden  aathorised  the 
dineton  ot  the  old  oompaay  to  makn  a  contract  with 
tbenawcompanj*  and  to  transfer  to  the  new  company 
the  propertj  of  the  old  eompany  on  thoee  terms,  and  the 
pRssDt  appellant  assented  to  that.  Then  what  was 
dooe?  A  memorandnm  of  agreement  was  prepared, 
vhidi  redtsd  a  contract  between  the  new  company  and 
the  liquidator  of  the  old  company,  and  then  went  on  in 
this  way :— *'  And  in  porsnanoe  of  the  said  agreement " 
— tiiat  is,  the  agreement  between  the  new  company  and 
the  Bquidator  of  the  old  company — "  and  of  snob  re- 
qivsit  and  direction  of  the  liqnidator,  as  aforesaid,  the 
Bsv  soDpany  shall  allot  and  issne  to  the  persons  named 
Ib  the  nliednle  hereto  the  number  of  shares  set  opposite 
thdriespective  names  in  the  4th  column  of  the  schedule 
sad  credited  as  having  the  full  sum  of  Ave  sbilUnge  per 
ibaie  paid  up  thereon;  and  it  is  hereby  agreed  and 
dseisied  that  the  shares  included  in  the  schedule 
IS  to  be  allotted  as  aforesaid  are  to  be  held  as  shares 
apoQ  wliich  the  full  sum  of  5s.  per  share  has  been  paid." 

Kev,  tills  memorandum  of  agreement,  this  document, 
vUeli  was  the  thing  that  was  registered,  in  my  opinion 
sonteiBsd  no  agreement  at  all ;  but  I  think  it  oontained 
SB  ciEer  to  give  all  the  debenture-holders  named  in  the 
Mhsdule  fully  paid-up  shares  to  the  amount  standing 
to  tbdr  names,  and  as  soon  as  that  offer  was  accepted  by 
tbs  debenture- holders  then  there  became,  no  doubt,  a 
ooBtrsct  between  them  and  the  new  company  in  the 
isms  of,  and  in  accordance  with,  this  memorandum. 

Bet  I  cannot  see  that  there  is  anything  here  which 
en  snooBt  to  a  contract  in  writing  registered.  What, 
iB  CMt,  was  it  tliat  was  registered  P  As  I  haTc  before 
Slid,  it  was  merely  an  offer  made  by  the  new  company 
tBims  shares  as  fully  paid  up  to  those  persons  named 
in  the  ichednle  who  would  come  in  to  accept  them. 
Hew  I  oannot  aae  how  that  can  be,  within  the  words  of 
leetioB  S5,  **  a  contract  made  in  writhig  and  filed  with 
IfasregiBtrar  at  ot  before  the  issuing  of  such  shares." 

At  the  time  when  this  was  filed  there  had  been  no 
seeeptanoe  by  any  person  to  whom  it  was  intended  to 
imie  theie  paid  np  shares,  and  therefore  there  was  then 
Boeontiaetatall. 

I  doubt  whether  there  would  have  been  a  *' contract 

made  in  writing,"  even  although  a  contract  had  been 

Bids  by  reason  of  the  acceptance  by  those  persons  of 

the  ttrms  offered.     The  words  of  section  25  are,  **  a 

eoBtisct  made  in  writiog,"  and  that  is  Tery  different 

fnai  the  terms  of  the  Statute  of  Frauds,  because  what 

ftst  statute  saya  is,  thitt  no  action  shsJl  be  brought 

BBleei  the  agreement  upon  which  such  action  is  brought, 

"or  aoBie  note  or  memorandum  thereof,"  be  in  writing, 

ligasd  by  the  party  to  be  charged  therewith.    It  may 

her— though  I  do  not  intend  to  express  any  opinion  as  to 

ttst— that  in  accordance  with  the  decisions  on  the 

fltitQts    of    Frauds    there    might   be   a     memoran- 

tes  in  writing   within  the  meaning  of  that  statute, 

although  there  had  been  no  acceptance  in  writiog,  but 

Bieidy  an  acceptance  arising  from  acts  or  circumstances 

flist  were  held  to  amount  to  an  acceptance.     Those 

OMes  turned,  however,  on  the  words,  *'  a  note  or  memo- 

nadum  in  writing  of  the  agreement."    In  one  of  those 

I  {Ram  V.  Pickdey)  it  was  held  that  there  was  an 

constituted  by  acts  and  circumstances  which 

•aovited  to  an  acceptance  of  an  offer  made  in  writing, 

eed,  there  being  an  agreement,  it  was  held  that  there 

VM,  within  the  Statute  of  Frauds,  a  good  memorandum 

b  vdting  of  the  agreement,  because  all  the  ternu  were 

>A>M  ia  the  document.  That  was  apparently  the  ground 

BpoBuhieh  the  court  decided  the  case,  for  Willes,  J., 

■■^"Alldiifioulty  as  to  the  terms  of  the  proposal  is 

oat  cf  the  ease.    It  contained  the  names  of  -the  parties 

nd  sn  lbs  terms  by  reference  to  the  letter  of  the  8th  of 

^•pteaibn,  which  must  be  taken  to  be  recited  in  the 

«tter  of  the  9th.    The  only  question  is,  whether  it  is 


sufficient  to  satisfy  the  statute  that  the  party  charged 
should  sign  what  he  proposed  as  an  agreement,  and  that 
the  other  party  should  afterwards  assent,  without  writ* 
ing,  to  the  proposal  P  As  to  this  it  is  clear,  both  on 
reasoning  and  authority,  that  the  proposal  so  signed  and 
assented  to  does  become  a  memorandum  or  note  of  an 
agreement  within  the  4th  section  of  the  statute."  But 
in  the  present  case  the  words  of  the  statute  are  not  *'  an 
agreement  in  writing  or  some  note  or  memorandum  of 
an  agreement  in  writing,"  but  *'  an  agreement  made  in 
writing."  That  is  something  rery  different  from  a 
memorandum  thereof  made  in  writing,  and  in  my 
opinion  it  is  impossible  to  say  that,  when  at  the  time  of 
registration  of  this  document  there  was  only,  in  fact,  an 
offer,  there  was  an  agreement  made  in  writiog  at  or  be- 
fore the  issue  of  the  shsres,  and  which  was  registered  at 
or  before  the  issue  of  the  sharer. 

But  then  it  was  ingeniously  suggested  by  Mr.  Gros- 
venor  Woods  that  the  document  of  the  28th  of  Septem- 
ber was  not  a  proposal  at  all,  but  was  in  fact  an 
acceptance  by  the  company  of  a  propoeal  previously 
made  by  the  shareholders,  and  aseented  to  by  the 
appellant.  But  as  I  underetand  the  facts,  what  the 
appellant  assented  to  at  the  general  meeting  was  the 
resolution  authorising  the  liquidator  to  enter  into  this 
agreement  with  the  new  company.  That  was  not  a 
proposal  made  by  the  debenture-holders  to  the  new 
company,  it  was  merely  that  they  gave  authority  to  the 
liquidator  to  malce  the  proposal  to  the  new  company, 
and,  in  my  opinion,  the  document  registered  does  not 
purpott  to  be  an  acceptance  of  any  dSer  made  by  the 
debenture-holders  so  as  to  constitute  an  agreement 
made  in  writing  within  the  requirements  of  section  26. 
In  my  opinion,  in  the  present  case,  there  being  merely 
a  proposal  made  in  writing  by  the  company,  it  cannot 
be  considered  to  be  an  **  agreement  msde  in  writing  " 
within  section  25,  or  that  that  section  has  been  complied 
with. 

In  my  opinion,  therefore,  an  order  ought  to  be  made 
that  the  name  of  the  appellant  be  talcen  off  the  register 
of  shareholders. 


BowBN,  L.J. — ^I  am  of  the  same  opinion,  and  I  only 
express  my  individual  Tiew  because  we  are  difCering 
from  the  learned  Judge  in  the  court  below. 

For  the  reasons  given  by  Gotten,  L.  J.,  it  is  plain  tiiat 
the  document  which  has  been  registered  is  not  an 
acceptance  by  the  company  of  an  offer  by  the  appellant. 
There  was  no  offer  capable  of  being  accepted  made  by 
the  appellant  to  the  company,  but  only  a  consent  given 
by  him  to  a  resolution  which  authorized  the  agreement 
between  the  two  companies. 

If  this  document  which  has  been  filed  is  not  the 
acceptance  of  an  offer  already  made,  what  is  it  P  It  ie 
an  offer,  and  only  an  offer,  duly  made  in  writing,  and 
filed  while  it  was  only  an  offer.  The  offer  being  some- 
thing short  of  a  complete  contract,  it  was  not  a  com- 
plete contract  when  it  was  filed.  It  is  true  that  it  did 
afterwards  turn  into  a  contract  when  it  waa  accepted,, 
but  it  did  not,  I  think,  turn  into  a  contract  duly  made 
in  writing,  and  it  certainly  did  not  turn  into  a  contract 
duly  made  in  writing  at  the  time  this  document  was 
filed,  because  it  only  became  a  contract  long  after  the 
document  was  filed. 

It  is  obvious,  therefore,  that,  unless  we  are  to  fritter 
away  this  section  by  putting  a  forced  constmction  upon 
it,  the  section  has  not  been  complied  with.  I  regret 
this  judgment  for  the  reasons  given  in  the  argument  by 
Gotten,  L.J.  I  think  it  is  a  most  unfortunate  slip,  and 
that  in  substance  the  object  of  the  Act  has  been 
fulfilled,  though  the  requirements  of  the  Act  haTe  not 
been  complied  with.  But  we  must  see  that  the  Act  of 
Parliament  is  carried  out  in  its  letter  as  well  as  in  its 
spirit. 

The  oases  on  the  Statute  of  Frauds  can  hate  nothing 
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to  do  with  tbis  caae,  and  it  would  not  follow,  flven  if 
this  were  held  to  be  »  oontroot  within  the  Statate  of 
Fraads,  that  the  contract  dealt  with  bj  this  section 
may  not  be  different.  Beuis  ▼.  Piekaley,  and  tho  case 
of  Smith  F.  N^le,  5  W.  R  563,  2  0.  B.  N.  8.  67, 
wblch  preceded  it,  were  not  deoisions  that  the  docu- 
oente  amounted  to  a  contract,  bat  only  that  they 
Hmounted  to  a  memorandnm  of  a  contract.  We  are 
bound  by  JUu$$  f.  Pidctltyy  and  that  case  no  doubt 
pushed  the  literal  conatrnotion  of  the  Statute  of  Frauds 
to  a  limit,  beyond  which  it  would  perhaps  be  not  easy 
to  go ;  but  unless  we  found  the  language  of  the  Statute 
of  Frauds  repeated  in  this  section,  we  should  not  be 
bound  by  ReuM  f.  Piclcsleyt  and  if  we  were  to  follow  it 
we  should  be  following  that  which  has  not  a  real 
analogy. 

Fry,  L.J. — I  am  of  the  same  opinion. 

Section  25  of  the  Companies  Act,  1867,  requires 
certain  conditions  to  exempt  shares  from  liability  lo  be 
paid  for  in  cash. 

Now,  those  conditions  are  as  follows :  The  ezi«tence, 
at  or  before  the  date  of  the  issue  of  these  shares,  first, 
ci  a  contract ;  secondly,  that  the  contract  be  duly  made 
iu  writing ;  and,  thirdly,  that  the  contract  be  filed  with 
the  Registrar  o(  Joint-Stock  Companies. 

Now,  all  these  things  must  be  done  or  be  in  existence 
at  or  before  the  date  of  the  issue  of  the  shares.  Tou 
cannot  haFe  a  contract  filed  before  the  issue  of  the 
shares  if  it  is  not  a  contract  till  after  the  issue  of  the 
shares.  You  cannot  haFe  it  duly  made  in  writing  at 
that  time  unless  it  has  been  made  before  the  issue  of 
the  shares.  All  these  thiugr,  therefore,  must  be  done  at 
or  before  that  time. 

Now,  what  we  haFe  here  is  thio.  There  was  a  con- 
tract between  the  old  and  the  new  company,  which 
provided  for  the  issue  of  these  shares,  but  that  was 
ueFor  registered ;  therefore,  that  is  out  of  the  question. 
But  instead  ot  that  a  certain  memorandum  of  sgree- 
ment  of  the  28th  of  September,  1888,  was  filed  with  the 
registrar. 

Now,  that  purported  to  be  between  the  new  company 
and  the  several  persons  whose  names  and  addresses  are 
set  forth  in  the  schedule  thereto.  Not  one  of  these 
persons,  however,  signed  that  agreement;  not  one  of 
tbem  Is  shown  to  have  given  any  assent  to  the  agree- 
ment nntil,  by  the  acceptance  of  the  shares  after  issue, 
they  may  be  said  to  have  concurred  in  the  agreement. 

It  appears  to  me,  therefore,  that  at  the  time  of  the 
issue  of  the  shares  there  was  no  contract  between  the 
parties  as  to  the  terms  of  this  instrument,  and  still  less 
was  there  any  contract  duly  made  in  writing. 

Now,  it  is  to  be  observed  that  we  have  been  asked  to 
attend  to  cases  on  the  Statute  of  Frauds,  but  nothing 
can  be  more  different  than  tlie  language  of  this  statute 
and  the  langunge  of  the  Statate  of  Fraudn.  That  is 
satisfied  if  the  contract  be  in  writing,  or  if  the  memo- 
randum of  the  contract  be  in  writing,  signed  by  the 
party  to  be  charged  therewith ;  but  here  the  contract 
must  be  made  in  writing,  by  which  I  underataud  that 
both  parties  to  the  contract  must  signify  their  assent  to 
the  terms  of  it  in  writing,  and  that,  without  going 
beyond  the  writing,  you  can  see  the  existence  of  the 
contract  between  the  contracting  parties.  That  is  the 
ground  on  which  it  appears  to  me  that  we  cannot  convert 
tbis  document  into  a  contract  satisfying  the  language 
used  In  the  aection,  by  reason  of  the  sulMequent 
acceptance  of  its  terms  by  some  of  the  persons  making 
the  contract. 

But  then  it  is  said  that  this  document  is  not  an  offer 
by  the  company,  but  is  an  aooeptanoe  by  the  company 
of  an  offer  previously  made  by  the  shareholders.  But 
the  misfortune  of  that  is,  that  tbis  document  does  not 
contain  any  writing  stating  the  offer.  It  does  not  pur« 
.  port  to  be  an  acceptance  of  the  offer  ;  It  proceeds  on  an 


entirely  different  footing.  Therefore,  if  it  were  the  fhet 
that  there  were  any  suoh  offer  (and  I  agree  in  thhiUng 
there  was  not]  this  docnment  contains  no  embodiment  of 
such  offer,  and,  therefore,  is  not  a  contract  duly  msde 
in  writing,  by  reason  of  the  proposals  of  the  sham- 
holders. 

I  regret  to  have  to  come  to  this  oonclusioo,  besadie  the 
document  registered  is  an  honest  one,  and  one  obvioiuly 
disclosing  the  real  transaction  between  the  parties. 

Appeal  aUowed* 

Solicitors,  StuU,  8on^  A  Greenip. 


From  Lancaster  Palatine  1 
Ct.  of  Chan.  | 


Aug.  2, 1889. 


Fboctob  V,  Batlst.  (a.) 

Patent  —  Iti/ringement  -•-  Infringement     diiei>»Uniud 

he/are  ocHqh  brought^Intention  to  infringe^Injim' 

Uan^^DamcKfte* 

An  injandion  againei  the  infringement  of  a  paM 
will  not  be  granted  where,  though  there  hoe  been  an  is- 
fringement,  it  ha»  been  ditcontinued  eeveral  yean  befm 
action  brought,  and  thtre  is  no  intention  or  probahUUif 
of  a  renewal  of  the  wrongful  uier. 

In  1882  A.  commenced  using  experimentally  eerim 
machines  supplied  by  B,  la  1883,  A,  being  diteatiifid 
with  the'  machines,  the  user  was  discontinued  and  never 
resumed^  and  B,  was  rtquested  to  remove  them,  which  hi 
did  in  1885.  In  1887  (7.  obtiined  a  fudgment  againd 
B,  that  the  machines  were  an  infringement  of  CM 
pcUent,  and  shortly  afterwards  O.  claimed  royattia 
from  A»  for  the  use  of  the  machines  supplied  by  B.  i. 
replied  that  he  was  not  using,  and  had  no  intention  of 
using,  either  B,'s  or  C»*s  machines,  and  stated  the  cir- 
eumstances  under  which  he  had  formerly  used  them.  In 
1888  C.  brought  an  action  against  A.  for  an  inJMdm 
and  account  of  damages^  A.,  by  his  defence,  denied  in- 
fringement, and  stated  that,  if  there  had  ever  been  i»- 
fringement,  it  had  been  discontinued  long  before  w 
cu:tion,  and  that  there  was  no  threat  or  intention  is 
infringe  in  the  future. 

Held,  reversing  the  decision  of  Bristowe,  V.Om  w* 
though  there  had  been  an  infringement,  the  circsij^ 
siances  were  such  as  not  to  afford  any  inference  thattm 
infringement  wcls  likely  to  be  repeated,  and,  therefore, 
an  injunction  ought  not  to  be  granted  ;  consequently,  wll 
being  a  Palatine  ease,  to  which  the  Judicature  Ads  di4 
not  apply,  damages  could  not  be  given  except  vm^ 
Cairns's  Act,  under  which  they  can  only  be  given  wMft 
there  is  a  proper  case  for  an  injunction, 

MilliDgton  v.  Fox,  3  My.  ife  Cr.  338,  and  asary* 
Norton «  I  De  O,  dt  8,  9,  distinguished,  , 

Appeal  from  Bristowe,  V.C.,  of  the  Lancaster  Palstiaii 
Court  of  Chancery. 

The  plaintiff  was  the  owner  of  a  patent  for  msoUBtji 
(for  feeding  fumaoes)  kuown  as  "  automatic  stokefi* 
A  Mr.  Bennis  had  induced  the  defendants  in  1888  to  tjf 
some  of  his  *"  automatic  stokers,"  on  the  terms  that  fit 
was  not  to  be  paid  for  them  unless  the  defendants  foanft 
tbem  saUsfaotory.  The  defendanta  not  being  ^^^ 
with  the  working  of  the  machinea,  requested  ^'^'^^ 
remove  them,  and  in  the  meantime  discontinued  OiiOi 
them,  and  placed  them  in  their  yard.  They  were  nevtf 
used  again,  and  were  removed  by  Bennis  early  ^^  J^^ 
The  present  plaintiff  brought  an  action  against  Bsdbh 
(Prorfor  F.  Bennis,  86  W.  R.  456,  86  Ch.  D-  740)  on  t^ 
ground  that  Bennis's  *< stokers"  were  an  infringsoitf^ 
of  the  plaintiff's  patent,  and  he  obUined  jadgDanCfii{ 


(ff.)  Reported  by  E.  H.  Dbanb,  Esq.,  Barrister-it-I*^ 
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fliit  idion  io  February,  1887.  In  the  following  month 
]» tpi^  to  the  present  defendant*,  olalming  a  rojMy 
from  then  for  having  naed  the  "  stokers  "  supplied  by 
BibbIi.  Hie  defendants  intimated  in  reply  that  they 
used  Bcitber  the  plaintfifa  nor  Bonnie's  stokezst  Mid 
did  Bot  intend  to  nee  them.  There  was  some  f  orthek 
ooRwpoodeoee,  whioh  ended  with  a  denial  by  the 
defoadsats  that  they  had  need  or  were  using  any 
BSsUno  which  infringed  the  plaintiiTs  patent^  or  that 
they  wne  nader  any  liability  to  him. 

The  pltfaitiff,  in  January,  1888,oommeneed  this  aotion 
ia  the  Felatine  Conrt  of  che  Daoby  of  Lanoaster, 
dsinbg  sa  injanotion  to  restrain  the  defendants  from 
isfrisgiBg  bis  patent,  and  an  aooonnt  of  profits  or 
dsfflsget.  In  their  defence  the  defendants,  while 
adwittiDg  the  validity  of  the  patent,  denied  their  user 
of  iBj  machines  whioh  were  an  infringement  ^of  it. 
Attenistifolj,  thej  said  if  they  had  used  any  snoh 
ateliines  it  bed  been  done  in  ignorance  of  the  plaintiffs 
pstest,  end  only  experimentally,  that  the  experiment 
bavisg  been  a  fsUnre  they  had  disoontinaed  the  user 
jsan  before  this  aotion  was  commenced,  and  they  had 
Bok  thieafcsDcd  and  had  no  intention  .to  use  any  such 
BseUnsi  in  fntnre. 

Biiitovo,  Y.C.,  gnnted  an  iojanction,  and  directed 
tt  inqoiiy  as  to  damages,  ordering  the  defendants  to 
ptj  the  coots  of  the  aotion. 

Tbo  defendants  appealed. 

Bmtr,  Q.C.,  RUch^  and  Staff arih,  for  the  appellants. 

—The  ]ndge  was  oyer-pemuaded  in  the  reply  by  the 

esM  of  MiUingion  ▼.  Fox,  3  Myl.  ft  Or.  338  ;  bat  the 

praeot  ease  U  differenf.     Here  there  had  been  no  in- 

hiogementfor  years  before  action  brought,  and  there 

fSf  no  intention  or  threat  to  infringe,  and  consequently 

ftere  wss  no  ground  for  an  injanotion.     As  to  dttmages 

is  lieu  of  an  injanotion,  the  case  of  FerguBon  ▼.  Wilton ^ 

15W.  B.  80,  L.  B.  S  Ch.  77,  is  in  point  as  showing 

thtj  cannot  he  giTen  under  Lord  Cairns's  Act  in  a  case 

lib  this  where  the  plaintiff  was  not  entitled  to  equitable 

R&i    An  acooant  io  eqaity  cannot  be  ordered  where 

a  iBjoBction  cannot  be  granted :  Baily  t.  Taylor,  1 

Ssn.  &  Mj.  73.    An  injanctton  oaght  not  to  hare  been 

gmatsd  in  a  conrt  of  equity  to  restrain  a  party  from 

imig  what  he  doea  not  threaten  or  intend  to  do: 

Stauwrd  ▼.   Feslry  of  St.  QiU$,  30  W.  B.  693,  20 

Ql  D.  190.    In  that  case  there  had  been  a  threat  or 

iitaatioa  to  infringe,  but  it  had  been  abandoned.    In 

0Mry  T.  Notion,    1  Do  G.   ft  &    9,  on  which,  and 

JfO&^Con  r.  IVmr,   the  Yioe-Ohancellor  relied,  there 

>itailij  wss  an  intcingement.    In  MiUingion  t.  Fox, 

vtieh  was  a  trade-mark  case,  the  defendante  had  ussd 

the  plsiatiirs  trsde-nurks  on  steel  bars  in  ignorance  of 

the  plauktiifs  rights,  and  though  the  defendante  aban- 

^^^  their  user  when  they  found  the  marks  were  prlrate 

P>op«t7,  and  offered  to  pay  compensation,  that  was 

Brt  tin  after  action  broughr,  and  the  Lord  Ghancelior 

instcd  the  iojanction  but  gave  no  costs.    So  far  from 

"fftttbg  his  case,  Millinyion  i.  Fox  is  really  against 

^plsfailiS.    There  the  judge  came  to  the  conclusion 

t^thepldintiflb  under  the  circumstances  required  and 

fne  catiUed  to  the  protection  of  an  injunction.    Here 

iimaBot  be  eo,  aa  the  defendants  wrote  (in  answer  to  a 

^"■vUat  ^  the  plaintiff)  that  they  were  not  using  any 

ciftiis  plahitUf's  machines,   infringing   his   patent  or 

jj**ag  to  do  so.     Geary  ▼.  Notion  merely  decided 

w  plibtiflh  were  not  bound  to  rely  on  assurances  by 

Mnidaats  that  they  woald  not  infringe  again   when 

«»«  already  wilfully  inftioged. 

^•Im  cited  Caldwell  ▼.  V^anvliaiengen,  9  Ha.  415, 
•II  the  mas  point. 

ifsattiM,  Q,o,,  and  Maberly,  for  the  respondent. — 

IheplsiBtiS  established  at  tbe  trial  the  fact  of  the  in- 

*>t  bjr  the  defendants  of  bid  rights  under  the 

<nd  the  denial  by  the  defendants  of  the  extent 


and  scope  of  those  rights,  and  their  refusal  to  pay 
damages  before  action  brought.  The  plaintiff  was  thu« 
obliged  to  proTe  that  the  articles  used  by  the  defendante 
were  within  the  scope  of  the  patent.  [FaT»  L.J.— -Was 
there  any  ground  for  belieting  at  the  time  of  the  trial 
that  ^he  defendante  would  continue  their  infHnge- 
meets  P  Infringements  discootinuod  years  before 
wonll  not  Justify  an  injunction.]  What  difference 
does  it  make  whether  you  deny  the  Talidity  of  the 
patent  or  deny  that  the  machines  used  are  within  the 
patents  The  defendants  claimed  to  use  them  as  of 
right.  The  assertion  of  the  right  to  use  them  is  incon- 
sistent with  absolute  certainty  of  the  user  not  being 
repeated.  There  is  no  case  which  shows  that  the 
plsintiff  must  prore  affirmati?ely  that  the  defendants 
will  repeat  the  offence.  The  user  was  discontinued,  not 
because  it  was  an  infringement,  but  because  the 
machines,  being  bsdly  managed,  wasted  coal.  [They 
referred  to  Oeary  ▼.  Norton  and  Losh  ▼.  Hague, 
1  Webst.  Pat.  Gas.  200.]  As  to  the  question  whether 
an  injunction  ought  to  hare  been  granted,  the  position 
of  the  defendants  here  was  Tory  similar  to  that  of  the 
defendants  in  MiUingion  ▼.  Fox. 

Bomer  replied  on  the  question  of  costs  only. 

Cotton,  I<.  J.— >This  is  an  application  by  way  of  appeal 
f rom  a  j  udgment  of  tbe  yice-Chancellor  of  the  Duchy 
of  Lancaster  granting  an  injanotion  and  an  inquiry  as 
to  damagep.  The  aotion  was  brought  on  tbe  ground 
that  the  defendants  had  infringed  the  plaintiffs  patent. 
They  did  infringe  it.  Is  there  ground  here  to  justify  the 
exercise  of  the  extraordinary  jurisdiction  of  the  Oourt  of 
Chancery  in  granting  an  injunction  P  It  is  not  enough 
for  that  purpose  that  a  man  has  done  a  wrong,  as  the 
injured  person  may  get  damages  for  the  wrong.  But  in 
a  proper  oase  tbe  oourt  says :  We  will  do  more  than 
tha&— where  a  wrongful  act  is  threatened  and  intended 
we  will  preTont  it  being  done  by  granting  an  injunction 
beforehand  to  stop  it.  Now  that  all  the  superior  courts 
exercise  the  same  jurisdiction,  the  distinction  between 
the  jurisdiction  of  the  Oourt  of  Chancery  and  of  the  oom. 
mon  law  coorts  is  apt  to  be  lost  sight  of.  The  Palatine 
Court  of  Obanoery,  bower er  (unlike  the  Chancery  Di? islon 
of  the  High  Court),  hating  only  the  old  jurisdiction  in 
equity,  oan  only  giro  damages  where  the  case  is  one  for 
au  injunction.  In  the  present  case,  therefore,  it  becomes 
necessary  to  consider  whether  the  order  for  an  injunction 
oan  be  sustained.  Where  a  peraon  has  done  a  wrongful 
act  there  is  a  prt'm^  fade  ground  for  an  injunction, 
because  a  presumption  is  afforded  that  he  will  go  on 
doing  it.  Similarly  the  patentee  may  be  entitled  to  an 
injunction  if,  though  there  has  been  no  infringement  in 
the  past,  there  is  proof  of  an  intention  to  infringe  in  the 
future. 

But  here,  though  the  defendants  did  infringe  the 
patent,  we  must  consider  all  the  circumstances  of  the 
case  to  eee  whether  the  court  ooght  to  draw  the 
inference  that  an  injunction  is  neoessary  in  order  to 
pierent  the  wrongful  act  being  repeated.  The  defend- 
ants here  are  not  manufacturers  or  vendors,  but  merely 
persons  who  hare  used  the  patent  stokers.  When  did 
they  use  them  P  It  was  a  long  time  ago.  They  hare 
discontinued  the  user  erer  since  1883.  That  user,  when 
it  occurred  and  while  it  lasted,  was  no  doubt  a  wrongful 
act  as  against  the  plaintiff,  and  an  infringement  of  his 
patent.  It  wss,  howerer,  disoontlnued  because  the  de- 
fendants found  the  patent  stokers  useless.  Then,  that 
being  the  case,  is  there  any  probability  that  there  will 
be  a  repetition  of  the  act  P  I  think  the  answer  must  be 
that  there  ia  not.  The  strong  point  against  the  defend- 
ants is  the  course  they  took  both  before  and  after  the 
action  was  brought. 

The  first  letter  rather  puts  the  matter  as  if  the  in- 
fringement were  being  continued,  asking  for  the  pay* 
ment  of  a  moderate  royalty,  and  threatening  proceed* 
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OouBT  0?  Afpbal. 


ingB  if  that  is  declined.  Now  before  writing  in  that 
strain  the  plaintifl  onght  to  have  made  inqniries  as  to 
when  and  nnder  what  cironmstanoes  the  neer  had 
occurred.  I  cannot,  howerer,  commend  the  answer  to 
that  letter,  for  it  refrains  from  giving  information  which 
would  probably.  If  given,  hare  put  a  stop  to  the  bring- 
ing of  the  action.  What  it  said  was  that  the  defendants 
were  not  using  the  plaintiff's  patent  and  had  no  Inten- 
tion of  nsing  It.  Now,  If  the  plaintiff  had,  after 
receiving  that  answer  made  inquiries,  he  would  have 
ascertained  that  It  was  four  years  since  the  defendants 
had  need  the  patent  stokers.  In  August  the  defendants 
wrote  to  the  plaintiff  informing  him,  in  reply  to  bla 
circular,  that  Mr.  Bennls*s  stokers  had  been  used  by 
them  but  not  found  satisfactory.  I  do  not  think  that 
was  the  letter  of  persons  desirous  of  avoiding  litlgatioo, 
which  might  probably  have  been  averted  if  there  had 
been  a  greater  desire  to  avert  it.  Then  we  come  to  the 
defence,  which,  the  action  having  been  brought  to  get 
damages  and  an  injunction,  does  not  take  the  course  It 
ought  to  have  taken,  because  it  disputes  the  fact  of  in* 
fringement,  and  thus  implicitly  denlee  the  plaintifTs 
right,  but  no  intention  was  expressed  or  Implied  to 
continue  the  wrongful  act.  The  plaintiff  relies  on  the 
denial  of  his  right  by  the  defendants  as  showing  their 
intention  to  continue  the  wrongful  act.  I  agree  with 
the  Yice-Chancellor  that  it  afforded  no  inference  of  their 
intention  to  continue  the  act,  though  it  might  have  done 
so  had  they  been  manufacturers  of  the.  machines,  and,  in 
my  opinion,  no  inference  could  be  drawn  from  it  that 
the  summary  action  of  the  Oourt  of  Chancery  was 
required  to  protect  the  plaintiff  from  injury.  There  is 
no  ground  for  the  plaintiff  coming  here  to  claim  pro- 
tection by  the  exercise  of  this  extraordinary  Jurisdiction 
of  a  court  of  equity  because  there  is  really  nothing 
to  be  protected  from.  But  the  Yioe*Ohancellor  seems 
to  have  thought  he  was  bound  by  the  reported  cases, 
and  especially  by  the  decision  in  MillingUm  v.  Fox, 
where  the  defendants  had  probably  nied  the  plaintiff's 
trade-mark  in  ignorance,  and  did  not  intend  to  use  Ifc 
again.  But  in  that  case  the  natural  inference  from  the 
defendants*  conduct,  so  far  as  it  wac  within  the  plaintiff's 
knowledge,  at  the  time  the  bill  was  filed,  was  that  they 
did  intend  to  continue  the  user.  That  being  so,  and  it 
being  shown  that  the  defendants  had  stamped  the  plain* 
tiff's  mark  on  their  steel  barr,  the  court  might  have 
drawn  the  inference  that  the  defendants  there  were 
felling  the  steel  and  not  merely  manufacturing  ic  at 
that  time.  If  there  had  been  anything  to  lead  to  the 
inference  that  the  defendants  here  intended  to  continue 
the  user  of  the  patent  stokers  the  injunction  would  have 
been  rightly  granted,  but  I  do  not  think  that  was  so  in 
this  case. 

Then  in  Oeary  v.  Norton  one  of  the  defendants, 
though  knowing  of  the  patent,  offered  to  sell  the 
shawls  which  infringed  the  plaintift'a  rights  at  two- 
thirds  less  than  the  patentees'  price,  and  the  proper 
inference  was  that  there  was  a  probability  of  the  wrong 
act  being  repeated,  and  that  the  plaintiffs  would  not  be 
ssfe  unless  protected  by  an  injunction.  In  my  opinion, 
on  the  facts  of  the  present  case  we  ought  not  to  infer 
that  there  was  any  intention  to  continue  the  infriogemi'nt, 
and,  therefore,  I  think  the  Yioe-Ohanoellor  was  wroog 
in  granting  the  injunction. 

Then,  in  the  Palatine  Oourt  of  Chancery  there  is  no 
jurisdictioii  to  give  damages  except  nnder  Lord  Caims's 
Act,  and  nnder  that  Act  damages  can  only  be  given 
where  an  injunction  might  be  granted ;  but  where  there 
is  no  case  for  an  injunction  damages  cannot  be  given 
under  that  Act.  There  beiog  no  case  for  an  injunction 
here,  we  cannot  givo  damages.  And  we  cannot  give 
damages  undei  the  old  common  law  practice  where  the 
plaintiff  has  brought  an  action  for  equitable  relief  to 
which  he  ie  not  entitled.  However,  the  defendants  have 
so  acted  here  as  not  to  deserve  ocsts  below,  but  as  the 


I  appeal   is   successful   they    must  have   the  ooeti  of 
that. 

Fbt,  L.  J.— In  this  case  the  Yioe-Ohanoellor  granted  la 
order  for  an  in  junction,  and  further  directed  an  inqoiry 
as  to  damages.     Now  he  had  no  Juriadiotioa  to  give 
damages  In  an  aetion  like  this  ;  except  as  hi  lieu  of,  or 
in  addition  to,  an  injunction  under  Lord  Odras'i  Aet. 
The  question  as  to  whether  damages  could  be  glrea 
therefore  depends  on  whether  this  was  a  proper  csm  for 
an  injunction.    The  defendants  are  not  manafsetnren 
or  vendors  of  the  articles  which  infringed  the  plaiBtilf i 
patent— they  are  merely  persons  who  have  uiel  thoH 
articles,  and  that  only  on  one  occasion  which  wai  nsiiiy 
five  years  ago.    They  have  never  used  them  sgiin,  snd 
the  reason    they    abandoned   the   uie  of   them  wii 
because  they  did  not  anawer.      They  are,  therefore, 
not  at  all  likely  to  repeat  the  act.    That  beisg  m, 
ought  an  iojnnctlon  to  be  granted  f     An  iDJancfcio&  ii 
intended  to  prevent  injury,  and  not  to  protect  zighta, 
except  so  far  as  you  protect  rights  by  preventing  wrosgi. 
I  think,  therefore,  there   is  no  ground  here  for  en 
injunction.    What  waa  meet  strongly  pressed  upon  ai 
wss  that  the  defendants  asserted,  even  in  their  wiittaa 
defence,  that  they  had  a  tight  to  use  the  artidei,  bat, 
in  my  opinion,  having  regard  to  all  the  circutnetsiieM 
of  the  case,  there  is  no  real  probability  of  a  repetitloa 
of  the  offence,  though  the  defendants  may  have  been 
tyollBh  or  iU-adviied  enough  to  make  that  aMortios. 
The  claim  for  an  injunction  fails,  and  with  it  that  for 
damages.    The  plaintiff   himself  assesses  the  dsmagei 
at  a  sum  of  £iO,  and  instead  of  bringing  an  sodoa  it 
common  law,  he  actually  puts  in  motion  all  the  maehineiy 
of  a  patent  action  in  the  Palatine  Court  of  Ohsnoei;. 
There  is  nothing  in  the  conduct  of  the  defendsnta  to 
support  such  a  proceeding. 

LoPBS,  L.J. — The  wrongful  act  complained  of  here  bad 
been  discontinued  five  years  before  action  brought,  sad 
no  repetition  of  it,  or  threat  of  repetition,  has  ainoetakm 
place.  If  there  were  nothing  more  than  this  it  would  be 
abundantly  clear  that  there  was  no  case  for  an  iojanctioD. 
But  the  defendants  challenged  the  plaintiff's  right,  sad 
even  up  to  and  at  the  time  of  the  trial  they  never  adoiitted 
that  they  had  infringed  it.  I  have  felt  great  doubt  whether 
an  inference  ought  not  to  be  drawn  from  that  ooaduet 
of  theirs  that  a  repetition  of  the  infringement  wss 
probable.  If  so,  the  pUintiff  would,  I  think,  be  enUaed 
to  the  protection  of  an  injunction.  However,  the  reat 
of  the  court  who  are  most  likely  much  more  familiar 
with  this  jurisdiction,  do  not  take  that  riew,  and  there- 
fore, though  I  arrive  at  their  condueion  with  cooaider- 
able  doubt,  I  do  not  dissent  from  them. 

Appeal  allowei. 

Solidtora,  Danger fidd  di  Blyihe,  for  John  Ball,  Son^ 
A  Lord^  Manchester  ;  A,  McDonald  Blair,  Msnebeater. 


From  Q.  B.  Div.  Nov,  JT. 

AnOBNEY-OmrEBAL  V.  EVEBSOV.   (a.) 
Fradiee  —  Stay  of  proceeding$  pending  appeal'^Dit' 
crefabn  of  eouri^'Ord.  68,  r.  16. 

There  »9,  and  there  can  he,  no  practice  to  lifnit  the 
aheoluie  diecretion  given  to  the  court  by  order  68,  r.  1^ 
to  grant  or  re/uee  a  etay  of  proceedings  pending  as 
oppfoi. 

Application  for  a  stay  of  proceedings  pending  sa 
appeal  to  the  House  of  Lords. 
Sir  B.  E.  Webeter,  A.G.^  and  IngU  Joyce,  for  th< 

(a.)  Beported  by  A.  P.  Pbbobval  Ebbp,  Esq.,  Barrister 
at- Law. 
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Attoshst-Oxnbbal  v.  EioRtoN.— P&axd  v.  Gbakam. 


Court  of  ApraAL. 


•ppllotBt— It  it  Ml  MUblUbed  and  anif^rsal  praotioe  In 
«idk  OMM  to  ftay  prooeedingt  unless  the  soUoitor  to  the 
mpondMBti  will  giTa  his  personal  nndertaldog  to  re- 
tam  the  ooata  in  the  event  of  the  appeal  being  saooesa- 
fill:  Meny  t.  NiehaOi,  SI  W.  B.  305,  L.  B.  8  Oh.  App. 
105 ;  Orani  t.  Banque  Franco^Egypiienne^  26  W.  B. 
«69,  3  a  P.  D.  202 ;  Morgan  t.  Klford^  25  W.  B. 
1S«»  4  Ch.  D.  352  ;  WiUwi  t.  Church,  27  W.  B.  8i3, 
11  Ob.  D.  576. 

BImri  Moore^  tot  the  respondents.— There  is  no  snob 
piaotioe  as  is  soggested.  Theeonrt  bae  an  absolate  die* 
^ntioi,  under  ord.  58,  r.  16,  to  grant  or  refme  the 
stay. 

Lord  EsBSB,  M.B.^In  this  case  application  is  made 
to  the  eonrt  to  stay  prooeedings  nader  ord.  58,  r.  16. 
That  nle  is  in  the  following  terms :— **  An  appeal  shall 
sot  operate  as  a  stay  of  exeontion  or  of  proceedings 
under  the  decision  appealed  from,  except  so  far  as  the 
cosrt  appealed  from,  or  any  Judge  thereof,  or  the  Oonrt 
•of  Appeal  may  order." 

Now,  it  is  contended  for  the  Grown  that,  whether 
ibsre  are  any  special  cireamstances  or  not,  there  is  a 
mdTersal  praetioe  in  this  court  to  stay  execution  for  costs 
pendmg  an  appeal  to  the  House  of  Lords,  unless  the 
soUdtor  will  giro  his  personal  undertaking  to  return 
the  costs  in  the  event  of  that  appeal  being  suooessf  nl. 
Oises  have  been  cited,  and  expressions  ot  Judges  have 
been  relied  upon,  to  show  that  the  court  has  laid  down 
sad  established  this  practice.  As  to  any  expressions 
niedbj  the  Judges  before  the  Judicature  Aot,  I  think 
thattiiej  are  absolutely  immaterial.  The  rule  has  been 
made  ifaiee  thoee  expressions,  and  it  is  a  valid  and  bind- 
ing nle.  I  cannot  think  that  any  of  the  expressions 
vbieh  have  been  used  since  the  making  of  the  rule  are 
aiesiit  to  convey  that  there  is  any  practice  of  the  kind 
niggested.  The  question  really  torus  on  the  true  con- 
itnction  of  the  rule.  It  is  clear  that  the  rule  gives  the 
eoiirt  a  discretion— that  is  to  say,  of  course,  a  Judicial 
discretion— to  grant  or  refuse  a  stay.  If  any  such 
pndioe  as  was  soggested  had  been  established,  it  would 
be  a  limitation  of  the  discretion  gi\en  by  the  rule.  No 
eoBit  has  any  authority  to  lay  down  such  a  practice  to 
sitsr  the  mie.  The.  rule  alone  is  binding  on  the  court, 
sad  there  Is  no  snob  practice  as  is  contended  for ;  but 
the  eoQzt  baa  an  absolute  discretion  to  grant  or  refuse 
the  sppUcation  according  to  the  circumstances  of  each 
esse. 

LomuT,  LJ. — I  am  of  the  same  opinion.  I  protest 
agsfaist  the  notion  of  limiting,  by  tbe  practice  of  the 
mort,  the  abeolnte  discretion  given  by  tbe  rule.  If  a 
disaetion  is  given  to  any  oonrt,  it  is  their  bounden 
doty  to  exercise  it,  and  it  is  not  competent  to  them  to 
Bait  that  exercise  by  laying  down  any  rules  of  practice. 
Ko  doubt  tbie  ia  often  done,  and  saves  trouble  ;  but,  in 
ay  opinion,  it  la  entirely  and  utterly  wrong.  There 
iif  sad  there  can  be,  no  snob  practice  as  that  contended 
tebytbe  Attom^-General.  Tbe  rule  gives  a  discre- 
te, wliieh  must  be  exercised  on  the  drenmstances  of 
ctshease. 

tois,  L.J. — The  application  is  made  under  ord.  58, 
'•  16.  Aeoording  to  my  mind  the  interpretation  of  that 
tale  is  dear.  Tbe  court  has  an  absolute  Judidal  dis- 
mttoB  to  grant  or  refuse  the  stay,  and  it  would,  in  my 
^pUoD,  bo  in  contravention  of  the  rule  were  we  to  hold 
thsttbsre  was  any  practice  limiting  that  discretion. 

BsBdtor  for  the  Crown,  SolieiUnr  to  f  Ae  Oommiaioneri 
•of  Weeds  ami  ForesU. 

Widtw  for  the  respondents,  F.  B.  Goodhart 


From  Q.  B.  Div. 


Nov.  13. 


Fbaxd  «•  Orahak.  (a.) 


Pranike — Ntw  trials  Adion  o/Uhd'^Exceuive  dam<tge$ 
'-'PrineipU  upon  which  new  trial  granted. 

In  an  adian  ex  delicto  in  the  nature  of  an  adion  oflihet 
anew  trial  ought  not  to  be  granted  on  the  ground  that 
the  damagee  are  exce$9ive  ufdeei  the  court  eomee  to  the 
oonciuston,  upon  all  the  drewmtaneee^  that  the  damagee 
awarded  by  the  Jury  are  so  large  that  no  twelve  reaBon* 
able  men  eould  have  given  them* 

Appeal  from  the  Judgment  of  the  Queen's  Bench 
Division,  refusing  a  new  trial  in  an  action  of  libel. 

The  jury  found  a  verdict  for  the  plaintiff,  damages 
£500.  Tbe  defendant  moved  for  a  new  trial,  on  tbe 
ground  that  the  damagea  were  excessive^.  The  Divisional 
Cfourt  (Field  and  Manisty,  JJ.)  refused  the  application. 

The  defendant  appealed. 

FiUan^  for  the  appellant. 

Lookwood^  Q,0.9  and  Atherley  Jonee,  for  the  respond- 
ent. 

Lord  EsHaa,  M.B. — ^The  rule  of  conduct  upon  which 
the  court  acts  when  it  is  asked  to  set  aside  the  verdict 
of  a  Jury  in  an  action  e»  delicto  in  the  nature  of  an  action 
for  libel  on  the  ground  that  the  damagea  are  excessive, 
seems  to  me  to  l>e  tbe  same  aa  that  upon  which  tbe 
court  acts  when  asked  to  set  aside  a  verdict  on  the 
ground  that  it  is  against  the  weight  of  evidence.  The 
rule  may  be  stated  thus :— If  the  court  comes  to  the 
conclusion,  having  all  the  facts  and  dronmstanoes  before  . 
it,  that  the  damages  are  so  large  that  no  twelve  reason- 
able men  could  have  given  them,  then  tbe  court  ought 
to  interfere  and  set  aside  the  verdict.  But  if,  on  the 
other  hand,  the  court  should  come  to  the  conclusion 
that,  though  the  damages  are  larger  than  the  court,  if 
it  was  acting  as  a  Jury,  would  give,  yet  it-  eould  not 
say  that  they  are  so  large  that  no  twelve  reasonable  men 
could  have  given  them,  then  the  court  cannot  interfere 
with  the  verdict.  That,  in  my  opinion,  is  the  general 
prindple,  and  all  the  special  grounds  for  disturbing  a 
verdict,  such  as  the  Jury  having  misconcdved  the  facts, 
or  having  been  carried  away  by  the  speeches  of  counsel, 
will  be  found  to  come  within  the  above  rule.  The  same 
principle  was  stated  in  other  language  by  Fitagerald,  B., 
and  adopted  by  Fallen,  O.B.,  in  Ai*Orath  v.  Bourne^  10 
Ir.  Bep.  0.  L.  160,  24  W.  B.  Dig.  131,  that  to  render 
the  damages  excessive  '*  the  amount  should  be  euch  that 
no  reasonable  proportion  existed  between  it  and  the 
Circumstances  of  the  case."  [Bis  lordship  then  came 
to  the  conclusion,  upon  all  the  facts,  that  the  verdict 
should  not  be  set  aside,  and  that  the  appeal  should  be 
dismissed.] 

LnrDLSY,  L.J.— I  am  of  the  same  opinion.  I  cannot 
say  that  twelve  men  could  not  have  reasonably  given 
£500  damages. 

LopSB,  L.  J. — In  an  action  of  libel  there  is  no  exact 
measure  of  damages.  The  damages  are  at  large  iu  tbe 
discretion  of  the  Jury.  To  enable  the  court  to  grant  a 
new  trial  it  Is  not  suffldent  for  the  court  to  say  that  the 
damages  are  larger  than  they  would  themsdves  have 
given.  The  oonrt  mnst  come  to  the  ooneludon  that  the 
damages  are  so  obviondy  unreasonable  as  to  lead  to  tbe 
condudon  that  no  twelve  reasonable  men  could  have 
given  tbem. 

Appeal  diemiued. 

SoUdtora  for  the  appellant,  White  A  De  Buriatle. 

Solidtor  for  the  respondent,  W.  Bohm, 


(a.)  Beported  by  W.  F.  Baubt,  Esq.,  Barrister-at-Law. 
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boats.  Thie  would  in  praotioe  be  neeldM  iiiileaB  the 
light  extended  abore,  at  least,  ordinary  high-water 
mark,  and,  seeing  this,  and  the  poseibllltj  of  more 
dli&cult  qnestions  arising  respecting  the  shore  below 
that  line,  I  suggested  to  the  plaintiffs  oounsel  thtt  it 
would  be  as  well  to  limit  his  daim  to  an  injunction  to 
the  soil  aboTo  it.  This  he  properly  conceded — ^not  by 
way  of  abandonment  of  his  larger  daim,  but  as 
sufficiently  meeting  the  exigency  of  the  present  case- 
on  the  understanding  that  words  should  be  inserted  in 
the  Judgment  to  prevent  the  concession  from  being 
cited  against  him  hereafter.  I  see  no  answer  to  the 
plaintiiFs  claim  thus  limited.  He  admits,  as  he  was 
bound  to  do,  that,  deriving  title  to  the  foreshore  by 
royal  grant,  he  can  claim  nothing  that  was  not 
originally  vested  in  the  Grown,  and  that  paramount  to 
the  right  of  the  Grown  in  the  open  sea  is  the  right  of 
the  public  to  navigate  and  fish. 

It  has  long  been  settled  that  this  right  does  not  extend 
to  places  only  occasionally  co? ered  by  water,  and  the 
necessity  of  laying  down  some  rule  of  reasonable  cer* 
tainty  has  introduced  one  which  fully  supports  the  diim 
jnet  mentioned.  It  was  solemnly  decided  in  Attorney " 
General  v.  Ohamhere,  in  1854,  and  it  has  never  sinoe 
been  questioned,  that  the  aferage  of  the  medium  tides 
in  each  quarter  of  a  lunar  revolution  daring  the  year 
gives  the  limit  in  the  absence  oC  usage  to  the  rights  of 
the  Grown  on  the  seashore.  There  is  here  no  ofidence  of 
usage  to  interfere  with  the  application  of  this  rule. 
Instances  have  no  doubt  been  mentioned  of  fishing 
vessels  having  been  drawn,  not  only  up,  but  over  the  Ghesll 
Beach,  but  this  has  occurred  only  in  stress  of  weather, 
actual  or  immineut^that  is,  under  circumstances  suf- 
ficient to  repel  usage  even  if  they  did  not  imply  that 
peril  or  necessity  which  has  ever  been  admitted  to  Jus- 
tify interference  with  proprietary  rights.  I  take  it, 
therefore,  to  be  clear  that  whatever  the  rights  of  the 
plaintifC  may  be  below  the  line  of  the  ordinary  high- 
water  mark,  as  defined  In  the  case  above  quoted,  no  right 
can  be  asserted  against  him  above  that  line.  The  title 
of  the  public,  which  Is  paramount  to  that  of  the  Grown, 
can  only  extend  as  far  as  the  title  of  the  Grown  itself, 
and  the  grantee  of  the  Grown,  if  he  can  be  iu  no  better 
position  than  his  grantor,  cannot,  without  special  reasons, 
of  which  there  is  not  a  trace  here,  be  placed  iu  a  worse 
one. 

There  remains  the  principal  point  In  the  case,  and 
to  my  mind  the  only  one  presenting  any  real  difficulty. 
The  defendants  clilm  to  pass  at  their  pleasure  in  suit- 
able craft  over  the  waters  of  the  Fleet,  including  that 
part  which  alone  the  plaintiff  seeks  to  protect-^viz.,  that 
situate  between  Reed's  End  and  a  point  250  yards  to  the 
west  of  the  Abbotsbury  Stone.  They  disclaim  all  right 
or  intention  to  enter  within  the  limits  of  the  decoy  or 
to  disturb  the  swans,  and,  farther,  they  profess  to  care 
for  the  privilege  claimed  only  for  the  purpose  of  carry- 
ing thehr  fish  from  spots  at  which  they  happen  to  land 
them  to  the  shore  of  the  mainland  ;  but  their  position, 
if  tenable  at  all,  can  be  so  only  on  the  footing  of  this 
water  being  navigable  as  of  right^-that  is,  open  to  all 
her  Majesty's  subjects.  So  far  as  any  argument  was 
made  In  support  of  a  different  position— that  is,  in  favour 
of  fishermen  or  a  class  of  fishermen^->it  is  disposed  of  by 
the  remarks  above  made  on  the  evidence  of  custom, 
which  are  equally  applicable  to  this  part  of  the  case. 
The  question  in  dispute  admits  of  being  thus  plainly 
and  tersely  stated.  Is  the  water  of  the  Fleet  within  the 
spedfted  limits  navigable  or  not  P  If  it  be  navigable  In 
the  proper  sense  in  which  that  word  is  used  concerning 
legal  rights  over  water,  the  defendants  are  entitled  to 
Judgment.  If,  on  the  other  hand,  It  be  not  In  that  sense 
navigable,  they  certainly  fail.  It  becomes,  therefore,  im- 
portant to  determine  the  proper  meaning  of  the  word 
*'  navigable."  Mr.  Grackanthorpe,  in  reply,  invited  me 
to  hold  that  the  definition  of  «  foreshore  *'  must  deter- 


mine what  is  navigable,  and  that,  if  any  water,  or  rather 
land  covered  with  water,  cannot  properly  be  styled  fois* 
shore,  neither  can  It  be  properly  styled  naflgabls.  It  is 
a  tempting  argument,  because  offering  an  easy  metliod 
of  solving  a  troublesome  question.  Aboat  the  limiti  of 
the  foreshore  there  is  no  doubt,  and  if  I  could  hive 
securely  taken  those  limits  as  my  Infallible  and  only 
guide,  there  would  have  been  no  occasion  for  any  farther 
argument  on  this  part  of  the  case.  I  am  not,  howew, 
satisfied  that  this  is  enough. 

It  ie  of  coarse  of  the  first  importance  to  bsar  la  misd 
not  merely  the  rale  respecting  the  limits  of  foresbore, 
but  the  more  general  doctrine  on  whioh  that  rule  reili, 
and  to  use  that  rule  In  applying  the  doctrlae  to  the 
queetion  of  navigability.    But  I  think  that  one  most  go 
further  back  and  not  be  content  with  the  rale  ai  belog 
itself  the  only  guide.    The  defendants  point  oat  thit 
the  plainUff,  while  insisting  that  this  water  is  not  nsrig- 
able,  seeks  to  restrain  them  fr)m  navigating  it,  aad  that 
although  it  may  be,  and  is,  the  fact  that  this  water  does 
not  admit  navigation  by  their  ordinary  fishing  hosts,  to 
say  nothing  of  vessels  of  larger  draught,  yet  it  ean  tw 
navigated  by  those  lighter  boats  whioh  they  find  con- 
venient to  their  trade  purposes,  and  which  are  sdspted 
to  water  of  this  particular  character  and  depth.   Is 
short,  they  say  that,  being  navigable  by  craft  salted  t) 
the  circumstanoes,  it  cannot  be  said  to  be  not  nsvigsbls 
at  all.    The  answer  to  this  plausible  argament  is  thit, 
as  stated  in  Murphy  v.  Ryan,  the  word  navigable  has  s 
popular  and   also  a   legal  and  technical  meanlog,  snd 
that  this  legal  and  technloal  meaning,  although  no  doaht 
essentially  requiring  navigation  to  be  possible,  reqoirss 
also  something  more — namely,  the  ebb  and  flow  of  the 
Hde.    The  history  of  this  limit  of  distinotioa  betwees 
waters  which  are  technicslly  navigable  and  those  which 
are  not,  is  far  too  long  and  intricate  for  examinatloBhers. 
Such  an  examination  would  Involve  reference  to  msoy 
ancient  writers,   such  as  Lord  Ooke  and  Lord  Hsle, 
supplemented  by  others  who  have  contrlbnted  maeh 
learning  on  those  and  other  serious  branches  of  law— si, 
for  insUnce,   Mr.  Angell,  the  13th  chapter  of  whose 
work  on  watercourses,  contrasting  as  it  does  the  laws  of 
Eogland  and  America,  deserves  more  attention  tbsa  I 
have  been  able  to  give  to  it,  and  Ghanoellor  Kent,  wboes 
commentaries  have  often  been  quoted  in  connection  with 
this  subject.     He  devotes  a  section  in  the  second  patt  of 
his  commentaries  to  the  division  line,  which  has  exer- 
cised the  minds  of  many  writers,  between  the  jorisdie- 
tton  of  the  Admiralty  and  of  courts  of  oommoa  Isv. 
That  division  line  has  had  something  to  do  with  the 
matter  in  hand,  and  so  has  also  the  broad  eommoB- 
sense  which  so  often  underlies  the  prindples  of  EogUsh 
law  and  their  application  to  the  affairs  of  daily  lif^   1 
am  far  from  saying  that  the  legal  and  technical  msaoiog 
of  "  navigable  "  has  been  plainly  rested  upon  any  saeh 
practical  reason  as  that  navigation  is  impossible  for  any 
ueeful  purpose  of  trade  or  commerce  except  where  the 
tide  ebbs  and  flows  ;  but  yet  I  cannot  read  any  of  the 
numerous  treatLses,   whether  In   text-book  or  Jadleisl 
decisions  on  the  subject,  without  concluding  thst  this 
practical  reason  is  at  the  bottom  of  it.    That  is  bone 
out  by  the  legal  meaning  (for  these  words  also  bare  a 
legal  meaning)  of  ebb  and  flow.      Those    who  have 
framed  the  law  of  Eogland  on  this  subject — I  ep^ 
principally,  of  course  of  the  two  great  men  above  men- 
tioned—saw  the  absurdity  of  treating  as  subject  for  this 
purpose  to  the  ebb  and  flow  of  the  tide,  such  land  as  is 
occasionally  covered  with  water,  but  Is  during  the  grester 
part  of  the  year  dry. 

They  have,  therefore,  excluded  from  the  meaning  of 
these  words  not  merely  those  exceptional  tides  which 
occur,  it  may  be,  only  twice  or  thrice  In  the  year,  bat 
also  those  high  tides  which  recur  more  often,  and  have 
limited  them  to  what  are  sometimes  oalled  average 
Rometimes  ordinary,  tides,  and  have  been  more  thsa 
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cnoo  pmMIj  deflnad— e.p.»    in    ilttorji«]f(?«iMfa{  t. 

Okamieru    It  is  oseleM  to  multiply  illiutratioiia,  b«t 

fona  wiU  be  found  In  the  following  oeeee  i^^  Mayor  of 
Lftn  f.  Turner^  Blundell  t.  OaUeraU^  The  King  t. 

MoMtagvi,  and  Pearee  t.  SeoteAer,  9  Q.  B.  D.  168— a 
flue  where  the  law  !■  laleed  and  stated  eomewhat 
Mutmtljt  but  enbetantially  on  the  aame  linee. 
Ndtber  to  these  nor  to  any  other  anthotities  do  I  pro- 
poM  to  refer  again.  Seldom,  I  auppoee,  hate  so  many 
bean  eifced«  even  in  a  ease  of  importanoe,  and  yet 
aone  bean  irrelevant  With  saoh  indaatry  and  zeal  as 
tba  opportanities  at  my  disposal  and  the  season  of  the 
jtn  permitted.  I  have  angled  in  all  these  waters,  and 
in  Km»  others,  whioh,  though  not  specified  by  coansel, 
wen  probably  in  their  minds.  Like  the  inhabitants  of 
Cbickarall  and  the  neighbouring  Tillages,  I  have,  as 
legarda  many  off  them,  been  only  more  or  less  a  flsher- 
■ao,  but,  like  them  also,  my  ooenpation  haa  not  been 
liUumt  profit.  There  are  not  wanting  paeaages  in  aome 
of  tba  hooka  already  qnoted,  and .  othera,  that  to  arma 
and  craeka  of  the  sea.  there  may  be  applied,  as  one 
aight  naturally  ezpeet,  eonsiderations  different  from 
tboia  applioable  to  the  open  aea  beating  agalnat  the 
■aia  ahore.  And  theae  eonaiderations  might  poaaibly 
}aitify  an  eaaier  oonelnsion  against  the  defendants  as 
leguds  the  Fleet,  or  at  least  the  part  of  it  here  in 
^oeition,  than  if  they  were  assertiog  rights  over  the 
open  tea.    But  it  is  nnneoessary  to  pursue  this. 

Tba  leault  of  the  evidence  ia,  in  my  Judgment,  ad^ 
nne  to  them,  even  on  the  assumption  that  what  they 
4sU  the  Littlo  Sea  ought  to  be  treated  on  the  same 
fbotiog  as  the  Great  Sea,  and  I  prefer  to  make  that 
smmption  in  their  favour.  What  is  the  evidence  P  On 
the  part  of  the  defendants  there  is  little  enough.  Of 
the  many  witneesea  called  on  their  behalf  some  pro- 
ienedlj  knew  nothing  about  tides,  and  those  who  knew 
aojthing  at  all  had  so  limited  the  scope  of  their  obaer* 
latiooa  that  they  oonld  afford  me  but  little  aaaiatance. 
XUi  makea  me  the  more  regret  that  the  defendanta 
vne  not  afforded  an  opportunity  of  witneaaing  and,  if 
^  plaaaed,  taking  part  in  the  ezperimenta  made  on 
behalf  of  the  plaintiff.  I  repeat  what  I  have  already 
ni^»  m  this  case  and  in  othera,  that  if,  whenever  a 
porty,  plaintiff  or  defendant,  intenda  to  adduce  evl- 
<koee  lequiring  experiments,  measurementa,  or  other 
•PpUcationaof  practical  acienoe,  he  offered  hia  opponent 
aoppoftonity  of  participating  in  the  prooeas  on  fair 
tenu,  he  would  aeaiat  the  court  and  advance  the  ad- 
■iairtiation  of  Jnatioe  without  riak  of  injury  to  himaelf. 
•Anoiding  to  my  experience  he  would,  in  a  large 
■ejority  of  caaes,  thereby  gain  some  advantage.  Here 
the  aiparimenta  were  made  without  any  such  offer,  and 
the  naolt  is  to  make  them  less  valuable  than  they  might 
*^  have  been,  and  to  lay  them  fairly  open  to  the 
^Ucbma  of  the  defendanta'  connael.  It  occurred  to 
■•  (hat  aome  independent  obaervation  would  be  naeful, 
tf  Mtneeeaaaiy  ;  but,  having  regard  to  what  really  la 
■hNaae  of  contradiction  on  the  part  of  the  defendanta, 
Md  the  confirmatory  evidence  on  the  part  of  the  plain- 
ts, I  hold  those  made,  which  I  have  no  doubt  were 
iaidj  made,  anfOdent.  The  confirmatory  evidence  ia 
^  of  persons  who  have  at  different  times  seen  dry 
poctioasof  the  land  alleged  to  be  covered  with  navi- 
9^  water.  That,  of  course,  might  be  poasible  and 
l>t  the  water  be  navigable,  but  the  evidence  goes  to 
^^•-tiiat  the  land  was  dry  for  days  together,  and  that, 
l^ak,  cxdudee  the  notion  of  navigability.  Whether 
the  witeff  la  more  properly  styled  brackish,  or  salt,  I 
«<not4starmlne,  but  if  it  be  really  salt  I  am  not  dls- 
V^^  to  sttrlbnte  much  importance^  still  less  draw  any 
^^^Med  hif erenee  from  the  fact,  remembering  that 
^wMitehi  conditions,  which  must  frequently  recur, 

»•  Is  a  npply  of  sea  water  coming  through  or  over 
^  ^Meh.  TMdttg  all  the  evidence  together,  it  has 
l<o*«d  to  ny  satisfaction,  and  I  must  hold,  that  so 


much  of  the  Fleet  as  ia  In  queatlon,  ia  not  a  creek  or 
arm  of  the  sea  in  whioh  the  tide  ordinarily  ebba  and 
flowa.  Yariatlona  there  are,  partly  due  to  land  atreamt 
or  other  causes,  either  constant  or  of  frequent  occur- 
rence, but  there  is  no  diurnal  ebb  and  flow.  I  must, 
therefore,  hold  that  it  ia  not  navigable,  and  therefore 
alao  that  the  defendanta  have  no  right  to  paaa  over  it, 
or,  in  other  worda,  that  the  defendanta  or  other  persona 
paaaing  over  it  without  the  plaintiffs  lloenoe  are  tres- 
paaaera.  If  my  view  of  the  law  and  the  reault  of  the 
evidence  be  correct,  thia  concluaion  ia  inevitable. 

My  duty  ia  to  decide  irreapective  of  consequences; 
but  yst  I  am  not  aoriy  to  think,  as  the  evidence  has  con- 
vinced me  I  fairly  may,  that  in  restraining  intsKferenee 
with  the  plaintiff's  private  property  I  shall  not  really  be 
checking  a  useful  industry  or  a  means  of  livelihood. 
T  am  far  from  saying  that  the  issue  between  the  plain- 
tiff and  defendanti  is  not  of  real  importance.  No 
doubt  it  is ;  and  as,  notwithstanding  some  irritability  in 
the  past,  the  defendanta  have  aaalated  me  to  determine 
that  iaaue  unincumbered  with  amaller  and  comparatively  . 
trivial  points,  I  should  have  been  disposed  to  have 
relieved  them  from  the  costs  of  an  adverse  Judgmenti 
I  am  pleaeed  to  be  able  to  follow  my  own  bent  with  the 
assent  of  the  plaintiff.  My  Judgment  will  take  the 
following  form  : — ^Tbe  defendants  by  their  counsel  die- 
claiming  any  intention  to  enter  the  plaintifTa  decoy 
(whioh  may  be  deacribed  by  reference  to  one  of  the 
plana  in  evidence)  or  to  disturb  or  injure  the  awana  fre- 
quenting the  Fleet,  and  the  plaintiff  by  hia  coonael  not 
aaking  aa  against  the  defendants  or  for  the'  purposes  of 
the  present  action  any  greater  relief  than  hereinafter 
mentioned,  reatrain  the  defendants,  &&,  from  (i)  tres- 
passing on  the  plaintiff's  soil  called  the  Oheall  Beach, 
between  Beed's  End  and  the  point  850  yards  to  the 
west  of  the  Abbotsbury  Stone  (whioh  limits  can  be 
defined  alao  by  reference  to  one  of  the  exhibited  plana) ; 
(8)  atationing  or  maintaining  fishing  or  other  boats 
above  the  line  of  ordinary  high-water  mark  within  the 
limits  aforesaid ;  (8)  passing  in  boats  or  otherwise  over 
the  water  or  land  of  the  Fleet  within  the  same  limits. 
No  order  as  to  costs. 

Solicitors  for  the  plaintiff,  FladgaUt. 
Solicitora  for  the  defendanta,   PiU§  A  Savage^  for 
Budge  A  Blade^  Wareham  and  Swanage. 


Q.  B.  Div.  (Huddleaton,  B.,  I 
and  Stephen,  J.)  J 


Nov.  4. 


OHAHBKBLAnr  W.    SlOKEHAlC.    (a.) 

CotU — Witnesi  in  hankruptoy-^AWnoanoe  to-^Soliciter 
— Lots  of  time — Bankrupted  Rules,  1886,  r.  71  — 
County  Court  Rulee,  1889,  ord.  50,  r.  16. 

Tke  decieicn  in  Gollina  e.  Godefroy,  I  B.  ik  Ad.  950, 
that  an  attorney  who  hoe  attended  on  eubjHjena  as  a 
witnest  in  a  oieil  suit  cannot  maintain  an  action  against 
the  party  who  suhpcdnaed  him  for  eompensation  for  loss  of 
timsy  does  not  interfere  with  the  sttituiory  right  of  a 
witness  in  a  bankruptcy  proceeding  to  payment  for 
expenses  and  loss  of  time. 

Appeal  from  the  Shoreditch  Oounty  Oourt. 

The  plaintiff  waa  a  aoUoitor,  and  attended  before  the 
regiatrar  in  the  Bamet  Oounty  Court  on  the  aummons  of 
the  oiBoial  receiver  to  give  evidence  in  certain  bank- 
ruptcy proceedings  as  to  alleged  dealings  of  the  bank- 
rupt with  his  property.  He  waa  given  8s.  6d.  as 
travelling  expenses,  but  before  being  sworn  asked  for  the 
usual  allowance  for  a  professional  witness.  The  regiatrar 

(a.)  Beported  by  T.  B.  Oolquhoun  Dill,  Esq.,  Barrister- 
at-Law. 
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HioH  Court. 


thdnght  thb  88.  6d.  niffioient,  and  the  plaintiff  gave  his 
eyidenoe,  and  afterwords  brought  thia  aotion  againat  the 
official  receiver  for  £1  10a.,  hie  ooits  as  a  witnesSi 

The  oonnt^  oonrt  Jodge,  on  the  authority  of  Cdllim  ▼. 
6hdefr0jf,  1  B.  &  Ad.  950,  dismissed  the  action,  with 
costs, -and  gaTe  leave  to  appeal. 

The  plaintiff  appealed. 

JR,  3.  Wright,  for  the  plaintiff.~-Althongh  (hlUns  t. 
Qod^roy  may  have  been  rightly  decided  in  1831,  the 
law  is  now  altered,  and  under  the  County  Oourt  Bules, 
1889,  ord.  50.  r.  16,  and  the  scale  thereto,,  and  the 
Bankruptcy  Bales,  1886,  r.  71,  the  plaintiff  is  entided 
to  an  aUowanoe  for  loss  of  time. 

jtrattinson,  for  the  defendant. — The  plain tifTs  remedy 
was  not  by  action  in  another  county  oourt,  but 
by  appeal  from  the  registrar  to  the  judge  of  the  oourt 
at  which  he  had  attended.  He  might  haye  done  this  by 
refusing  to  be  sworn.  On  the  authority  of  Collins  ▼. 
Oodefroy  he  is  only  entitled  to  recover  his  out-of-pocket 
expenses. 

HuBDLBSTOK,  B.-— The  only  difficulty  in  this  case 
arises  from  the  decision  in  Collins  v.  Godsfrojf,  Here  the 
plaintiff  says,  '*  I  am  entitled  by  statute  to  my  costs  and 
allowances — that  is,  under  the  Bankruptcy  Bules,  1886, 
and  the  County  Court  Bales,  1889."  Under  these  rules 
he  is  entitled  to  recover  the  proper  amount  for  his 
"expenses  and  loss  of  time,"  and  but  for  Callina  v. 
Oodefroy  this  would  be  quite  dear.  In  that  case,  bow- 
ever,  there  was  no  suggestion  that  the  plaintiff  could  be 
entitled  to  recover  for  his  loss  of  time  unless  upon  the 
ground  of  usage,  and  that  usage  he  was  unable  to  prove, 
laoid  Tenterden  held  that,  although  there  .was  a  promise 
to  pay,  there  was  no  consideration  to  support  it^  it  being 
the  plaintiff's  duty,  apart  from  any  payment,  to  attend 
and  give  evidence.  This  case  is  very  different.  The 
plahitiff's  case  is  based  on  the  rules.  In  In  rs  WotUh^ 
Men's  Mutual  Society,  80  W.  B.  988,  21  Ch.  D.  881, 
OoUins  V.  Qodefroy  was  cited  and  was  not  acted  upon, 
and  we  cannot  aot  upon  it  here. 

In  my  opinion  the  county  court  judge  was  wrong,  and 
the  case  must  go  back  to  him  to  assess  the  amount  to 
which  the  plaintiff  is  entitled. 

Stjephen,  J. — I  am  of  the  same  opinion.  There  is  no 
real  connection  between  Collins  v.  Qodefroy  and  this 
case,  because  now  the  plaintiff*s  right  rests  on  statutory 
authority. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  V,  I,  Chamberlain, 

Solicitor  for  the  defendant,  £rnest  Todd. 


Q.  B.  Div.  (Field  and  I 
MaDiety,  JJ.)         i 


Ocf.  29. 


Bazsti  0.  MouGAir.  (a.) 

Practice — Costi — Action  founded  on  contraet^^Less  than 
£50  recovered — Discretion  of  judge  oter  eosts-^Right 
of  appeal— Jtidicature  Aet,  1878  (86  ^  87  Viet.  e.  66), 
8,  id—Qmnty  Courts  Act,  1888  (51  Jf  52  Viot.  e.  48), 
s.  116. 

A  writ  in  an  action  founded  on  contract  fcas  specially 
indorsed  for  a  sum  of  £49  10«.  lid.  More  than  twenty* 
one  days  after  service  of  the  writ  the  plaintiff  obtained, 
under  order  14,  fnal  judgment  for  £28  16*.,  leave  being 
given  to  the  defendant  to  defend  as  to  the  remainder. 
An  order  was  afterwards  made  directing  the  case  tc  be 
tried  in  a  county  oourt ,  but  subteqnently  the  plaintiff 

(a.)  Beported  by  Sir  SHaasioir  BAKBa,Barrister-st-Law. 


abandoned  the  remainder,  emcept  £4,  which  was  hf 
consent  ordered  to  be  paid  to  the  plaintiff,  wUh  eestt 
to  be  taxedt  A  judge  at  chambers  gave  theplaii^iff  his 
cents  on  the  High  Court  scale.  The  defendant  appstM, 
Held,  that,  under  section  116  of  the  County  Caurtt 
Act,  1888,  the  judge  at  chambers  had  a  discretion  to  gwe 
costs  on  the  High  Court  scale,  and  that,  having  exereitei 
his  discretion  as  to  the  costs,  no  appeal  lay  from  hit  order. 

Appeal  from  an  order  mAde  at  chambers  by  Willi,  J. 

The  writ  in  the  action  was  specially  indorsed  for  a  ram 
of  £49  lOs.  lid.  for  the  board  and  tuition  of  the  de- 
fendant's son  supplied  by  the  plaintiff.  This  writ  vie 
served  on  the  19th  of  March,  1H89,  and  on  the  11th  of 
April  the  plaintiff  obtained  an  order,  under  order  U, 
allowing  him  to  sign  final  judgment  for  £28  158.,  with 
liberty  to  the  defendant  to  defend  as  to  the  remainder. 
The  summons  under  which  this  order  was  made  wm  re- 
turnable on  the  6th  of  April,  but  waa  adjourned  anfeil 
the  11th  of  Apra. 

On  the  80th  of  April  an  order  was  made  that  the  oaie 
should  be  tried  in  a  county  oourt ;  before  aoy  farther 
steps  were  taken  a  further  order  waa  made  by  ooDBent 
*'that  the  plaintiff  do  abandon  his  daim  to  the 
£25  15s.  lid.  (the  balance),  except  as  to  £4  lOe.  lU., 
part  thereof,  and  that  the  defendant  do  pay  to  the  plain- 
tiff the  sum  of  £4  10s.  lid.  and  coats  to  be  taxed." 

The  plaintiff  made  an  application  at  chambers  la  to 
the  costs,  and  Willf,  J.,  ordered  that  the  plaintiff  should 
be  allowed  the  costs  of  the  action  upon  the  scale  in  vie 
in  the  Supreme  Court 

The  defendant  appealed  against  this  order  upon  the 
ground  that  the  plaintiff  was  only  entitled  to  ooete  on 
the  county  court  scale.    No  leave  to  appeal  was  obtained. 

Morton  Smith,  for  the  plaintiff,  took  a  preliminsiy 
objection.  There  is  no  right  of  appeal,  as  the  order 
was  an  order  as  to  costs  only,  and  by  section  49  of 
the  Judicature  Act,  1878  (86  &  87  Tiot.  c.  66),  there  is 
no  right  of  appeal  against  such  an  order.  Here  the 
costs  are  in  the  discretion  of  the  judge,  and  no  leave  to 
appeal  was  obtained.  Order  65,  r.  12,  which  deals  with 
costr,  is  now  superseded  by  section  116  of  theConn^ 
Courts  Act,  1888,  which  in  effect  re-enacts  that  role 
and  gives  the  judge  a  discretion  over  the  costs :  Beirhf 
V.  Hempstead,  37  W.  B.  685,  23  Q.  B.  D.  8. 

Lincoln  JReed  {J.  E,  Palmer  with  him),  for  the  defen- 
dant.—The  order  under  order  14  was  not  obtained  bj  the 
plaintiff  within  twenty-one  days  after  service  of  the 
writ,  and  therefore  the  case  does  not  oome  within  the 
proviso  at  the  end  of  sub-section  2  of  section  116. 
[Field,  J. — You  have  to  show  that  thia  was  not  sn 
order  as  to  costs  only,  which  are  in  the  discretion  of  the 
judge.]  This  action  was  for  a  sum  above  £20  and  under 
£50,  and  so  comes  under  the  first  sub-section,  and  not 
under  the  second  sub-section.  That  part  of  aub-aeotioa 
2  which  gives  the  judge  a  discretion  as  to  coats  refen 
only  to  the  actions  mentioned  in  that  sub  •section,  and 
not  to  the  aoUons  mentioned  in  the  first  aub-section. 
The  case  comes  within  sub-section  1,  and  the  judge  has 
no  discretion  as  to  oosts,  which  ought  to  have  been  en 
the  bounty  oourt  scale,  as  provided  by  sub-section  1. 

FiSLD,  J.— The  plaintiff  brought  this  notion,  which  is 
founded  on  contraot,  to  recover  a  sum  less  than  ^1^0^  bat 
upwards  of  £20.  The  writ  was  served  on  the  19th  of 
March,  and  a  summons  was  taken  out,  under  order  14» 
returnable  on  the  6th  of  April ;  the  hearing  of  this 
summons  was  adjourned  until  the  lUh  of  April,  which 
was  more  than  twenty-one  days  after  the  aervioe  of  the 
writ,  and  on  that  day  the  plaintiff  obtained  judgment 
for  £23  15s.  We  do  not  decide  whether  the  case  comes 
within  the  proviso  at  the  end  of  sub-seotion  2  of  section 
116  of  the  Act ;  it  is  not  neoeseary  to  do  ao,  as  the  case 
comea  within  the  words  in  the  earlier  part  of  the  same 
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laintiif.  Pitman  4"  San,  for  Bazetty 
^"^fendanty  T,  JDurant. 


June  21,  1889. 

0.  Haslas.  (a.) 

^  in  negotiation —  Valu^  given  by 

^** — Notice  of  fraud ^Onnn  of 

90  Act,  1882  (45  d!  46  Vict.  o. 

^ion  2,  of  the  BUU  of  Ex- 
*inr»  Biq.,  Barristex-at-Law. 


ehange  Aeiy  1682,  the  onus  it  on  the  holder  of  a  frauds* 
lontly^negotiated  bill  to  prove,  not  only  that  he  ha$ 
aotualljf  given  value  for  the  biU  subsequently  to  the 
alleged  fraud,  but  that  lie  gave  such  value  in  good  faith 
without  notiee  of  the  fraud. 

Motion  for  a  new  trial,  or  that  judgment  should  be 
entered  for  the  plaintiff  on  the  ground  that  the  judge 
had  misdirected  the  jury,  and  that  the  rerdiot  was 
against  the  weight  of  eyidenoe. 

The  action  was  brought  by  the  indorsee  of  a  bill 
of  exchange  for  £500,  against  the  defendant  Haslar, 
as  acceptor,  and  the  defendant  Johnson,  as  indorser. 
Judgment  in  default  had  been  signed  against  Johnson, 
but  the  defendant  Haslar  pleaded  the  absence  of 
any  Tslne  or  consideration  for  the  aooeptanoe  or  payment 
of  the  said  bill  by  him,  and  alleged  that  he  had  merely 
aooepted  and  delivered  it  to  one  Leslie  for  the  purpose 
of  getting  it  discounted  for  him,  but  that  Leslie  had, 
without  his  consent,  handed  it  to  the  defendant  Johnson, 
who  fraudulently  indorsed  it  to  the  plaintiff.  At  the  trial, 
before  Field,  J.,  aod  a  special  jury,  the  defendant  Haslar 
ga^e  eyidence  to  the  above  effect,  and  the  plaintiff,  on 
Uie  other  hand,  proved  that  he  had  given  £450  to  John- 
son for  the  bill  after  making  inquiries  as  to  the  respect- 
ability of  both  defendants. 

The  judge  directed  the  jury  that  if  the  plaintiff 
honestly  and  really  advanced  the  sum  of  £450  in  cash* 
ing  or  discounting  the  bill  he  was  a  bond  fide  holder  for 
value,  and  that  the  onus  was  on  the  defendant  Haslar 
to  prove  that  the  plaintiff  had  reason  to  suspect  fraud. 
He  further  directed  that  there  was  evidence  of  the 
existence  of  circumstances  which  should  have  put  the 
plaintiff  on  inquiry  from  which  he  wilfully  abstained. 
The  jury  having  found  a  verdict  for  the  defendant,  the 
plaintiff  made  the  present  application,  on  the  grounds 
that  the  latter  direction  of  the  judge  was  wrong,  and 
that  the  verdict  was  against  the  weight  of  evidence. 

B.  2>.  Greene,  Q,G.,  and  A,  T,  Laurenecy  for  the 
plaintiff.— The  plaintiff  is  a  holder  "in  due  course" 
under  the  Bills  of  Exchange  Act,  1882,  and  the  judge 
ought  not  to  have  called  upon  the  plaintiff  to  prove  con- 
sideration and  bona  Jidee,  The  evidence  that  he  has 
given  full  consideration  to  the  indorser  is  not  disputed. 

Whateley  (  Cooky  Q,  C,  with  him),  for  the  defendant  Has- 
lar.— Whatever  may  have  been  the  state  of  the  law  before 
the  passing  of  the  Bills  of  Exchange  Act,  1882  (^Jonee  v. 
Gordony  26  W.  B.  172,  2  App.  Cas.  616),  it  is  now  clear 
that  where  fraud  is  proved  in  the  inception  or  negotia- 
tion of  a  bUl,  the  onu9  of  proof  is  on  the  holder,  not  only 
that  he  gave  value,  but  that  he  gave  it  in  good  faith  and 
without  notice  of  the  fraud :  Bailey  v.  Bidrvell,  13  M. 
<c  W.  73 ;  Raphael  v.  The  Bank  of  JEngland,  4  W.  B.  10. 

R.  D.  Greene,  Q.C.,  replied. 

DsNMAN,  J. — ^The  summing  up  of  the  learned  judge 
has  been  read  through  and  fully  commented  upon,  and  I 
have  come  to  the  conclusion  that,  upon  the  true  con- 
struction of  the  Bills  of  Exchange  Act,  1882  (45  &  46 
Vict.  c.  61,  he  put  the  case  too  favourably  for  the  plain- 
tiff. Inasmuch  as  the  argument  in  this  case  has  turned 
to  a  great  extent  upon  what  is  the  present  state  of  the 
law  under  the  Act,  I  think  that  we  must  express  our 
opinion  upon  it.  The  first  clause  with  which  we  must 
deal  is  section  80,  sub-section  2,  which  provides  that 
''Every  holder  of  a  bill  is  primd  faoie  deemed  to  be  a 
holder  in  due  course  ;  but  if  in  an  action  on  a  bill  ic  is 
admitted  or  proved  that  the  acceptance,  issue,  or  subse- 
quent negotiation  of  the  bill  is  affeoted  with  fraud,  .  .  . 
the  burden  of  proof  is  shifted,  unless  and  until  the 
holder  proves  that,  subsequent  to  the  alleged  fraud  or 
illegality,  value  has  in  good  faith  been  given  for  the 
bill."  Kow  the  learned  judge  told  the  jury  that,  if 
mon^  had  really  and  in  fact  been  given  for  the  bill. 
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Talae  had  in  good  faith  been  given.  I  hare  never  so 
read  this  seotion  of  the  Aot ;  and  I  think  that  the  atton. 
tion  of  the  learned  jadge  ooold  not  have  been  called  to 
the  other  danses  of  the  Act.  Giving  *' valoe  in  good 
faith  **  must  mean  something  more  than  the  mere  aotnal 
and  real  passing  of  money  or  other  value,  and  this 
appears  clearly  when  the  other  olaoses  of  the  Aot  are 
looked  at. 

A  "  holder  in  doe  course  "  is,  by  seotion  29,  snb-sec- 
tion  1  (b),  defined  to  be  a  person  who  has  taken  a  bill 
in  good  faith  and  for  valne,  and  without  notioe  of  any 
defect  in  the  title  of  the  person  who  negotiated  it.  Then 
section  30,  sub-section  2,  says,  in  effeo^y  that  if  fraud  in 
the  inception  or  negotiation  of  a  bill  is  proved  or  ad« 
mitted,  the  holder  must  prove  that  he  is  a  holder  in  due 
course  as  defined  by  seotion  29,  sub-section  1  (6).  Again, 
section  90  says  that  **  a  thing  is  deemed  to  be  done  in 
good  faith  •  .  •  when  it  is,  in  fact,  done  honestly, 
whether  it  is  done  negligently  or  not."  This  clause  is 
obviously  founded  upon  the  distinction  which  is  pointed 
out  by  Lord  Blackburn  in  Jones  v.  Gordon  between 
honest  blundering  or  carelessness,  and  a  dishonest 
refraining  from  inquiry.  Applying  that  construction  to 
the  words  **  value  given  in  good  faith/*  at  the  end  of 
seotion  30,  sub-section  2,  it  appears  to  me  that  those 
words  mean  value  given  honestly  and  without  any  notioe 
of  the  fraud,  in  the  sense  explained  by  Lord  Blaokburn, 
and  not  merely  the  actual  giving  of  value. 

The  words  of  seotion  30,  sub-section  2,  ^'  if  it  is  ad- 
mitted or  proved,"  mean  no  more  than  that  some  evi- 
dence of  circumstances  in  the  nature  of  fraud  must  be 
given  sufficient  to  be  left  to  the  jury.  That  was  the 
old  law,  as  stated  in  Ball  v.  Faatherstone^  3  H.  &  K. 
284,  which  has  not,  I  think,  been  altered  by  this  Act. 
When,  therefore,  some  sufficient  evidence  of  fraud  has 
been  given,  as  in  this  case,  the  onus  is  on  the  plaintiff 
to  prove  both  that  he  gave  value,  and  that  he  had  no 
notioe  of  the  fraud  in  the  sense  explained  by  Lord 
Blackburn  in  Jonet  v.  Gordon, 

In  this  case  there  was  evidence  of  fraud  which  could 
not  have  been  withdrawn  from  the  jury,  and  their  ver- 
dict on  that  point  cannot  be  set  aside  as  against  the 
weight  of  evidence.  The  onut  of  proving  that  he  had 
no  notioe  being  upon  the  plaintiff,  it  was  essentially  a 
matter  for  the  jury  to  say  whether  he  had  satisfied  them 
on  that  point ;  and  I  think  thac,  even  had  the  onui  been 
upon  the  defendant,  there  was  evidence  upon  which  the 
jury  were  entitled  to  find  a  verdict  for  him. 

The  verdict,  therefore,  cannot  be  disturbed. 

Ghables,  J. — It  is  impossible  to  say  that  there  was 
not  abundant  evidenoe  of  the  fraud  practised  upon  the 
plaintiff  to  support  the  verdict.  Then  arises  the  im- 
portant  question  in  the  case— whether  there  were  cir- 
cumstances in  the  transaction  which  ought  to  have  led 
the  plaintiff  to  make  inquiries,  and  he  wilfully  abstained 
from  inquiry. 

At  the  time  of  the  passing  of  the  Bills  of  Exchange 
Act,  1882,  it  was  uncertain  how  much  the  plaintiff  had 
to  prove  in  cases  of  this  kind  when  evidenoe  of  fraud 
had  been  given.  Lord  Blackburn,  in  Jones  v.  Gordon^ 
says: — "The  language  of  the  quotation  from  Parke, 
B.,  would  seem  to  c^ow  that  the  onm  as  to  both  is 
shifted,  but  I  do  not  think  that  has  ever  been  decided, 
nor  do  I  think  it  is  necessary  to  decide  it  in  the  present 
oase.'*  The  learned  judge  who  tried  this  case  took  the 
view  that  the  onus  was  shifted  only  to  the  extent  of 
making  the  plaintiff  prove  that  value  was,  in  fact, 
given,  not  that  it  was  also  given  horid  fide.  Upon  the 
construction  of  the  Act  I  respectfully  differ  from  him. 
The  plaintiff  was  bound  to  satisfy  the  jury  that  he  gave 
value,  and  that  he  gave  it  in  good  faith.  The  Aot  has 
settled  the  law  in  aooordanoe  with  the  opinion  expressed 
by  Parke,  B. 

I  agree  with  my  brother  Denman  as  to  the  meaning  of 


the  words  ^'  admitted  or  proved  "  in  the  earlier  part  of 
seotion  30,  sub-section  2.  The  latter  part  of  that  sao* 
tion  says  that  the  holder  must  prove  that  value  wti  ia 
good  faith  given  for  the  bill  Referring  back  to  ssotioa 
29,  sub-section  1  (ft),  a  holder  in  due  course  is  defioed  to 
be  a  person  who  lAu  taken  a  bill  in  good  faith  and  for 
value,  and  without  notioe  of  any  defect  in  the  title  of 
the  person  who  negotiated  it.  Therefore  a  holder  is,  Iqr 
seotion  30,  sub-section  2,  deemed  to  be  a  holder  in  doe 
oourse  until  fraud  is  proved;  but  in  that  oase  hs  mul 
prove  that  he  is  a  holder  in  due  oourse  as  defined  in 
seotion  29,  sub-secUon  I  {Jb),  '<  Good  faith  *'  is,  by  seo- 
tion 90,  defined  to  be  the  doing  of  a  thing  honestly. 
When,  therefore,  fraud  has  been  proved,  the  hdder  mvit 
prove  that  he  gave  value  honestly  without  notioe  of  Um 
fraud. 

The  jury  have  found  against  the  plaintiff,  and  tb* 
verdict  must  stand. 

Motion  dismissed. 

Solicitors  for  the  plaintiff,  Thorneyeroft  &  TFU^if. 

SoUdtors  for  the  defendant,  Roopen  ds  WkaUlsff. 


Q.  B.  Div.  (Denman,  1 
and  Stephen,  JJ.)    j 


Jan.  17;  April  10 ;  Hsy  4, 
1889. 

GLDCPSOir    9s   GOLBS.   («.) 

Bill  of  sale-^Builditig  agreement — Mortgage — Power  tf 
entry — Power  to  sell  materials — Bills  of  SeU  Act, 
1878  (41  S  42  Viet.  e.  31),  #.  ^^BUU  of  SaleAst, 
1882  (45  ik  46  Vict.  c.  43),  s.  8. 

By  a  mortgage  deed  the  plaintiff  assigned  to  the  it* 
fondants  certain  land^  and  buildingt  in  eouree  oferectis^ 
thereon,  '^  and  also  all  bricks,  timber,  slates,  and  ether 
building  materiaU  which  may  at  any  time  hereafter  U 
brought  by  or  for  the  mortgagor  into  the  said  premim 
for  cempleting  the  buUdingtJ*  The  plaintiff  eovenanttd 
that  all  such  building  materials  should  be  eonsideni  et 
immediately  attached  to^  and  forming  part  of,  the  fee 
simple  of  sueh  premises  ;  none  were  to  be  removed  without 
the  concurrence  of  the  mortgageet ;  and^  in  default  ffesmr' 
pletion  of  the  premises  to  the  satisfaction  of  the  meri§A' 
gees,  a  power  to  enter,  seize,  and  take  possession  of  ell 
such  building  materials  was  given  to  them.  Power  ffos 
further  given  to  the  mortgagees,  in  ease  of  default  bjf  the 
mortgagor,  to  sell  all  or  part  of  the  premises,  aid  sH 
building  materials^  bricks,  timber^  J^c,  standing  end 
being  thereon,  or  on  any  part  thereof,  either  together  or 
in  parcels. 

Held,  tliat,  inasmuch  as  the  deed  gave  a  power  to  sdl 
the  building  materials,  independently  of  the  powers  ef 
entry  and  of  taking  possession  of  the  premises,  and  exef" 
cisable  without  the  latter  powers  being  exereised,  it  wot 
an  assurance  of  personal  chattels,  or  a  licence  to  tski 
possession  of  personal  chattels  as  security  for  a  deit, 
within  ihe  meaning  of  section  4  of  the  Bills  of  Sale  Aeit 
1878,  and  therefore  was  a  biU  of  sale,  and  as  such  veiA 
under  section  ^  of  the  Aot  of  1882  for  want  of  registra- 
tion in  reject  of  the  personal  chattels  oomprised  therenM. 

In  re  Yates,  3(5  W.  R.  563,  38  Oi.  D.  112,  di«(ta- 
guished. 

Cross-motions  to  enter  judgment,  or  for  a  new  tna 

after  a  trial  before  Manisty,  J.,  and  a  speoial  jury. 

The  material  facts  of  this  oase  were  as  follows  :— 

The  plaintiff  Olimpson  sued  the  defendants  Ooles  am 

Garr  for  an  alleged  wrongful  conversiOQ   of  buildioj 

materials  and  plant  seized  by  them.      The  defendant 

(a.)  Eeported  by  Spbmosb  L.  Holland^  Esq.,  Baixistei 
at-Law. 
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jntiiMihaiefzDre  under  a  deed  of  the  13th  of  Feb- 

mujy  1886,  and  thej  farther  oonnter-daimed  against 

^  piainiiff,  on  the  gronnd  that,  1^  several  indentures, 

ioohidhig  the  one  of  the  13th  of  February,  1886,  the 

phiBtiff  hid  mortgaged  a  great  nnmber  of  baildisgs  at 

iMtbooma  to  seonre  separate  sums  of  money,  amounting 

to  £11,000 ;  and  that,  by  a  oonsolidation  danse  in  eaoh 

of  the  asid  indentnrea,  the  plaintiff  was  barred  from 

ladeeming  tay  one  of  the  mortgages  withoat  the  others. 

Hm  defendants  therefore  oonnter-daimed  for  the  whole 

noDBt^snd  asked  for  an  acoonnt  to  be  taken  of  the 

amoonl  dae^  and,  in  default  of  payment,  for  foreclosure. 

Ihe  plsiotifr  joined  issue,  but  alleged  further  that  the 

deed  of  Februaiy,  1886,  was  void  for  non-registration  as 

sbaiof  eale  under  sections  8  and  9  of  the  Bills  of  Sale 

Aet,  1883,  so  far  as  it  msde  personal  chattels  a  seouriify 

iorthep^ment  of  money ;  and  he  further  alleged  that 

theconeolidation  isrovision  had  never  been  made  known 

to  him.     Upon  the  trial,  before  Manisty,  J.,  and  a 

jajt  ^0  question  as  to  the  Bills  of  Sale  Aot,  1882, 

wee  lesened  as  a  point  of  law,  and  the  judge  held 

thtfc  tiie  instrument  was  not  a  bill  of  sale  requiring 

TV^etetion.    Upon  the  other  point  he  left  to  the  jury 

"whether  the  plaintiff  was  told  and  made  aware  of  the 

dbet  of  the  consolidation  clauses  ?  *'    The  jury  found 

thst"  the  plaintiff's  attention  was  oalled  to  the  oonsoli- 

ditioD  eUuses,  but  that  they  were  not  sufficiently  ez- 

Ffadoed,  for  him  to  understand  them.'*    The  judge,  upon 

ttil  iladiog,  gave  judgment  for  the  plaintiff  on  the 

eonster-dsiiD,  but  he  gave  judgment  for  the  defendants 

vpoa  the  plaintiff's  claim  for  wrongful  conversion,  for 

vWb,  \if  agreement^  £25  had  been  assessed  as  damage, 

if  aaj.   The  defendants  now  moved  for  judgment  on  the 

eooDtor-okim  or  for  a  new  trial   upon  the  question  of 

the  ooneolidation  of  ihe  mortgages.    The  plaintiff  made 

t  eroie-motion  for  judgment  upon  the  claim  for  the 

i'iS  against  the  decision  of  Manisty,  J.,  on  the  ground 

that  the  deed  of  February,  1886,  was  void  for  want  of 

ngiatntiMi  as  a  bill  of  sale. 

Bad,  Q.a,  and  R.  Wallace,  for  the  plaintiff's  tmatee. 

MiUr  Maekenzie  and  W.  Baker,  for  the  defendants. 

Ifamn,  for  Oolbran,  a  receirer  in  chancery. 

MarOaU  Hall,  for  Mrs.  Glimpson. 

BmiAH,  J.,  delivered  the  judgment  of  the  Oourt 
(Bdiiah  and  Stbphbn,  JJ.)  [The  learned  judge,  after 
notrng  the  facts  of  the  case,  held  that  the  verdict  of 
the  juy  upon  ^e  counter-claim  ought  not  to  be  dis- 
Med,  and  that  the  judgment  upon  that  in  favour  of 
fte  plaintiff  must  stand,  and  continued :— ].^With 
K|vd  to  the  other  question  raised  on  the  plaintiff's 
■fltioD,  that  depends  upon  the  construction  of  the  deed  of 
the  13th  of  February,  1886,  and  the  oases  relating  to 
Whofeale. 

Ae  deed  in  question  describes  the  plaintiff  as  mort- 
gagor and  the  defendanto  as  mortgagees.  It  recited  that 
the  BHftgagor  was  erecting  some  houses  on  the  land 
thezein  deeeribed  and  assigned  to  the  mortgagees,  and 
Hat  he  had  applied  to  the  mortgagees  to  lend  him 
dS,700  for  completing  the  said  houses  on  the  seourity  of 
^  Mid  premises,  to  be  advanced  in  certain  instalments. 

The  aaaterial  parts  of  the  deeds  were  as  follows  .-— 

The  mortgagor,  *'  in  pursuance  of  the  said  agreement, 
lad  ia  oonoderation  of  £65  paid  by  the  mortgagees,  the 
'^OBipt  of  which  he  acknowledges,  and  also  in  considera- 
^><)A«f  the  further  sums  to  be  advanced  by  iostalmento 
■*  lionBaid,"  covenanted  that  he  would,  on  the  13th  of 
Hsy  thea  next,  pay  the  sum  of  £2,700,  or  so  much  thereof 
'V^'^have  been  then  advanced,  with  interest  on  the 
whoJa  £2,700  at  £5  per  cent.,  to  be  calculated  from  the 
dste  of  the  deed,  and  also  the  amounto  paid  and  due  for 
•■[■[^▼•yw'a  certificates.  It  was  then  witnessed  as 
xiltovi:— «ne    mortgagor   doth  hereby  assign    and 


transfer  to  the  mortgagees  aD  those  pieces  of  land  '' 
(describing  them),  ^  and  also  all  those  three  messuages 
now  being  erected  thereon  by  the  mortgagor,  and  idso 
all  bricks,  timber,  slates,  and  other  building  materials 
which  may  at  any  time  hereafter  be  brought  by  or  for 
the  mortgagor  into  the  said  premises  for  completing  the 
said  bnUdings,  to  have,"  &o ,  <<for  aU  the  term,  esUt^ 
and  interest  of  the  mortgagor."  Then  followed  a  pro- 
viso that,  if  the  mortgagor  paid  all  sums  then  due  by 
virtue  of  the  indenture  on  the  18th  of  May,  the  inden- 
ture shall  be  absolutely  vdd.  Then  followed,  amongst 
others,  the  following  covenants  by  the  mortgagor :— 1.  To 
complete  the  buildings  with  all  possible  speed.  2.  That 
all  bricks,  timber,  slates,  building  materials,  and  other 
things  which  shall  be  brought  upon  the  premises  by  or 
for  ti^e  mortgagor  for  the  purpose  of  completing  the  said 
messuages  shaS  be  considered  as  immediately  attached  to 
and  forming  part  of  the  fee  simple  of  and  in  the  same 
premises,  and  no  part  of  the  nid  bricks,  &c.,  shall  be 
removed  from  the  premises,  but  with  the  concurrence  of 
the  mortgagees  in  writing.  3.  ''That,  in  case  the 
mortgagor  shall  not  proceed  with  the  completion,  &c.,  to 
the  satisfaction  of  the  mortgagees,  it  shall  be  lawful  for 
the  mortgagees  to  enter  upon  the  premises  and  to  seize  and 
take  possession  of  all  bricks,  dca,  and  other  building 
materials,  and  to  complete  the  said  messuages,  &c." 

The  deed  contained  the  following  proviso  : — ^It  the 
mortgagor  shall  make  default  in  payment  of  the  said 
sum  of  £2,700,  or  any  part  thereof  which  shall  have 
been  then  advanced  or  paid  in  pursuance  hereof,  with 
interest,  on  the  18th  of  May  next,  or  become  bankrupt, 
&e.,  whilst  any  money  remains  due  on  this  security,  it 
shall  be  lawful  for  t^e  mortgagees  at  any  time  there- 
after, without  any  further  consent  of  the  mortgagor,  to 
sell  aJl  or  any  part  of  the  said  hereditamento  or  premises, 
and  all  bricks,  timber,  slates,  and  other  materials  stand- 
ing and  being  thereon,  or  on  any  part  thereof,  either 
together  or  in  parcels,  either  by  public  auotion  or  by 
private  contract,  with  full  power  to  make  any  stipula- 
don  as  to  title  or  otherwise  as  they  may  think  fit,  and 
to  rescind  any  contraot  for  sale  and  to  re-sell  without 
being  reeponrible  for  any  loss  occasioned  thereby  ;  and 
to  execute  all  suoh  assurances  as  they  may  deem  ex- 
pedient, and  in  the  meantime  and  until  such  sale,  being 
in  actual  possession  of  the  premises  or  in  receipt  of  the 
rents  thereof,  to  demise  the  premises  or  any  part  thereof » 
for  any  term  not  exceeding  twenty-one  years,"  &o. 

It  was  contended  before  the  learned  judge  at  the  trial 
on  behalf  of  the  plaintiff  that  this  deed  was  a  bill  of  sale^ 
<<  void  "  for  want  of  registration  '<in  respect  of  the  per- 
sonal chattels  comprised  therein  "  under  section  8  of  the 
Bills  of  £ale  Aot,  1882.  The  learned  judge  thought 
that  the  case  was  covered  by  the  decisions  relating  to 
building  agreements,  and  held  that  it  was  not  a  bill  of 
Bale  requiring  registration.  This  question  was  elaborately 
discussed  before  us,  and  most,  if  not  all,  of  the  oases 
bearing  upon  the  point  were  dted.  In  Brown  v.  Bate-* 
fmn,  15  W.  B.  850,  L.  B.  2  G.  P.  272,  where  the  deed  in 
question  contained  almost  identioal  clauses  to  the  present 
one,  the  inatrument  was  held  not  to  be  "  an  assurance  of 
personal  ohattelB"or  ''a  licence  to  take  posseasion  of 
personal  chattels  as  a  security  for  a  debt "  within  the 
then  existing  Bills  of  Sale  Aot  (17.  &  18  Vict  o.  86).  It 
was  argued  for  the  plaintiff  that  in  that  case  the  deed 
was  not  a  mortgage  by  the  builder  to  the  money-lender, 
but  was  an  agreement  by  the  owner  to  demise  to  the 
builder  for  a  long  term,  at  certain  rente,  as  soon  as  the 
builder  should  have  erected  certain  messuages  upon  it,, 
but  we  cannot  see  that  that  makes  any  difference,  and 
the  olanees  in  that  deed  relating  to  the  right  to  enter 
and  take  posseasion  of  the  land  in  question  and  tho 
materials  thereon  are  undistinguishable  so  far  from 
those  in  this  deed  of  February  18,  1886.  In  substance,, 
the  relations  between  the  parties  as  mortgagor  and 
mortgagees  in  the  present  cue  seem  precisely  on  a  par 
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with  those  between  the  parties  in  Brotim  t.  Batemmn. 
In  Blake  ▼.  ^Mrd,  16  W.  R.  108,  the  oLaaae  provided 
that  all  materials  upon  the  land  shoold  beoome  the  pro* 
perty  of  the  intended  lessor.  The  ooort  there  followed 
Brown  ▼.  Bateman  in  deoidingr  that  tibie  instrnment  was 
not  a  bill  of  sale  (vide  Willes,  J.).  Ew  parte  Hewitt,  In 
re  Oarrudf  29  W.  B.  d4i,  16  Gh.  D.  522,  is  not  at 
TEtianoe  with  these  deoisions,  the  words  of  the  agree- 
ment being  too  different  from  the  present  oase  to  oon- 
stitnte  it  sn  aathorit^^  and  the  oonrt  elearly  held  that 
Brown  ▼.  Bateman  was  righUj  decided,  bat  was  not  an 
aothority  in  point  (vide  James^  L.J.*s  jadgment). 

In  Beeves  v.  Barlew,  82  W.  B.  672, 12  Q.  B.  D.  486,  the 
Ooort  of  Appeal  held  that  a  dooament  was  not  a  bill  of  sale 
whioh  provided  that  all  materials  brought  npon  the  land 
fihonld  beoome  the  property  of  the  lessor,  whether  affixed 
to  the  freehold  or  not.  Bat  the  argument  tarned  npon 
the  words  in  the  Bills  of  Sale  Act,  1878,  whioh  are  not 
relied  on  here — namely,  as  to  ''  an  agreement  by  which  a 
right  in  eqaity  to  personal  ohattels  is  oonf  erred."  Here  the 
words  relied  on  are  the  same  as  those  in  the  Act  of  1854 
— ^namely,  ^*  assnranoes  of  personal  ohattels  "  or  <*  lioenoes 
to  take  possession  of  personal  ohattels  as  security  for  a 
debt,"  which  were  the  words  relied  on  in  Brown  r. 
Bateman;  and  it  is  clear  from  Bowen,  L.J.'s  jadgment 
in  Beeves  Y.  BarUm,  that  he  considered  the  clanse  provide 
i  ng  for  the  property  in  the  land  to  pass  to  the  lessor 
was  of  the  same  effect  as  the  claase  in  Bown  ▼• 
Bateman,  which,  however,  he  distingaished  on  other 
grounds. 

So  far,  then,  on  the  contention  of  the  plaintiff  that  the 
above  cases  cited  did  not  apply  to  the  present  oase,  we 
think  that  on  this  one  ground  his  contention  was  nnten- 
able-*namely,  in  regard  to  any  distinction  between  the 
relation  of  the  parties  in  this  case  and  in  that  of  Brown 
V.  Bateman  and  the  cases  following  it. 

The  plaintiff,  however,  further  contends  that,  inas- 
mnoh  as  in  this  case  there  was  a  power  to  sell  any  part 
of  the  materials  npon  the  land  separately  npon  default 
of  performance  of  any  part  of  the  mortgagor's  agree- 
ments, including  that  to  repay  the  £65  advanced  upon 
the  execution  of  the  deed,  the  case  fell  within  the 
requirements  of  the  Bills  of  Sale  Act  according  to  the 
decision  of  the  Oourt  of  Appeal  in  la  re  Burdett,  Em 
parte  Byrne,  86  W.  B.  845, 20  Q.  B.  D.  810,  and  in  In  re 
Yates,  86  W.  B.  568,  88  Oh.  B.  112.  We  think  that  In 
re  Burdett  does  not  go  further  than  to  decide  that,  where 
«  deed  mortgages  both  personal  chattels  and  other  pro- 
perty, such  deed  is  valid  as  regards  the  other  property 
if  it  is  possible  to  sever  the  prayisions  of  the  deed  into 
two  parts,  so  as  to  apply  specifically  to  each  species  of 
property.  The  deed  was  a  mere  bill  of  sale  in  form,  and 
the  only  question  was  whether  it  was  void  in  tote  under 
section  9  of  the  Act  of  1878  for  want  of  registratioo,  or 
only  in  relation  to  the  part  affecting '<  peroonal  chattels  " 
as  distinct  from  '*  trade  machinery."  The  court  certainly 
4id  not  there  lay  down  any  rules  as  to  the  general  appli- 
cation of  the  Act  of  1878  to  building  agreements  con* 
taining  dausee  such  as  the  present  deed.  In  In  re 
Yafes,  however,  there  is  a  test  laid  down  which  seems 
to  US  applicable  to  the  present  case.  That  was  a  mort- 
gage in  consideration  of  an  advance  of  £950,  which  the 
mortgagor  covenanted  to  repay  on  a  certain  day  with 
interest  agreed.  It  conveyed  certain  land  and  buildings 
wiUi  a  proviso  for  reconveyance  on  payment  of  principal 
«nd  interest.  It  was  agreed  that  the  powers  in  section 
19  of  the  Oonveyandng  and  Law  of  Property  Act,  1881, 
should  be  exercisable  at  any  time  after  February  7  then 
next  without  it  being  neoessary  to  serve  the  notice  re- 
quired by  section  20  of  the  Act  (i,e.,  it  gave  power  to 
sell  the  mortgaged  proper^,  or  any  part  thereof,  either 
together  or  in  lots,  when  the  mortgage-money  became  due'' 
(iS,,  section  Id) ).  Upon  the  mortgaged  property  was  a 
considerable  smoont  of  trade  fixtures  ooming  within  the 
description  of  ''  trade  machinery  "  as  defined  by  the  Bills 


of  Sale  Aot»  1878,  s.  5,  and  therefore  coming  wiOiia  tbs 
desoription  of  ^  personal  chattels"  aocording  to  the  ei- 
oeption  in  section  4  of  that  Act.  Bat,  inaamadh  sb 
section  7  of  the  Act  provides  that  no  fixtures  are  to  bs 
deemed  to  be  separately  assigned  by  reason  only  that  tbey 
are  assigned  by  separate  words,  or  that  power  is  giveiito 
sever  them  from  the  buUding  to  whioh  they  are  affixed, 
or  if  by  the  same  instrument  any  freehold  or  leaiehold 
interest  in  the  building  to  which  they  are  afUxed  i«  oon- 
v^yed  to  aame  person,  it  was  held  that  the  mortgage  wu 
not  an  assignment  of  the  "  trade  machinery,"  whioh  odIj 
passed  by  virtue  of  being  fixed  to  the  freehold,  and  that 
the  deed  gave  no  power  to  take  posseasion  of  the 
machinery  as  ohattels,  and  that  the  power  of  sale  did 
not  anthoriae  the  mortgagee  to  sell  the  trade  maohiafliy 
apart  from  the  freehold,  and  that,  therefore,  the  deed 
was  not  a  bill  of  sale  of  the  '*  trade  machinery." 

The  decision,  therefore,  is  against  the  argament  that 
the  Bills  of  Sale  Act  applied.  But  the  ground  of  that 
decision  was  one  which  cannot  apply  to  a  oase  like  the 
present,  in  which  the  chattels  seised  are  pare  ohattela, 
and  in  which  the  power  to  deal  with  them  is  not  a  power 
to  be  derived  from  an  Act  of  Parliament,  but  from  the 
agreement  between  the  parties  themselves. 

In  In  re  Yates  Cotton,  L.J.,  very  dearly  draws  the  dii- 
tinotion.    He  says  :  *'  The  mortgage  is  simply  a  oonTS^* 
anoe  of  the  land  ;  it  givea  the  mortgagee  a  right  to  the 
trade  machinery,  not  as  something  assigned  by  the  deed,biit 
as  annexed  to  the  land,  and  so  passing  by  the  oonveiaiue 
of  the  land.    Nor,  I  think,  does  it  give  the  mortgagee 
power  to  take  possession  of  chattels.    It  empowen  hiu 
to  take  possession  of  the  land,  but  he  can  take  poeeeaioa 
of  the  trade  maohinery  in  no  other  way  than  by  takiof 
poesession  of  the  land  to  whioh  it  is  affixed.    Where  aa 
instrument  is  simply  a  mortgage  of  the  fee  simple  of  a 
freehold  property,  it  cannot  be  such  an  instrument  aa  ia 
pointed  out  by  the  Bills  of  Sale  Act— an  ineUument 
authorizing  the  holder  to  take  possession  of  chattels  apart 
from  the  land  on  whioh  they  are.     I  hold  that,  under 
this  mortgage,   the  mortgagee  had  no  power  to  serer 
the  chattels  from  the  land.     He  woald  only  have  a  right 
to  do  so  if  a  power  of  sale  was  given  to  him  which 
authorized  him  to  sell  them  separately.'*    Lindl^,  I<.J., 
eays :   "  The  question  is  whether  the  mortgages  of  a 
mill,  under  a  mortgage  framed  as  this  is,  can  seize  and 
sever  and  sell,  apart  from  the  land  or  mill,  the  trade 
machinery  on  it.    If  he  can,  then  it  strikes  me  that, 
as  regards  trade  maohinery,  it  would  be  imposaibls  to 
avoid  conclusions  that  this  is  a  bill  of  sale,  and  vtud 
because  it  is  not  registered."    He  agrees  in  holding  that 
the  deed^in  that  case  was  not  a  bill  of  sale,  beoanas 
<*  the  maohinery  passes  as  a  portion  of  the  land,  not  as 
personal  ohattels  '* ;  and  he  says :  ''  If  the  mortgagee  of 
a  mill  wants  to  have  the  power  of  selling  the  trade 
maohinery  apart  from  the  mortgaged  property,  he  mssl 
have  a  bill  of  saK"    Now  it  is  true  there  is  nothing  ia 
the  two  last-mentioned  decisions  that  overrule  the  oaaea 
of  Brown  v.    Bateman  or  Blake  v.    I^ard;  but,  oa 
the  other  hand,  there  is  nothing  to  show  that  thoae 
deoisions  can  extend  to  a  oase  where  the  deed  does 
give  express  power  to  the  mortgagee  to  enter  upon  the 
land  and  sell  any  materials  which  he  may  find  there, 
intended  to  be  used  for  the  completion  of  the  buildings 
which  the  mortgagor  had  covenanted  to  erect,  in  a  case 
where  the  power  to  sell  the  materials  ia  given  '*  upon  the 
neglect  to  pay  money  due  for  advances,  aa  well  as  for 
any  other  default."    It  seems  to  ns  impoesible  to  hfllA 
that  the  very  extensive  words  in  the  deed  of  Februaiy 
18,  1886,  do  not  give  the  mortgagee  power,  npon  detenlt 
in  payment  of  the  advances  made,  to  sell  any  *'  brioki, 
timber,  slates,  or  other  building  materials  ataading  and 
being  on  any  part  of  the  premises  "  withoat  even  enter- 
ing on  the  premises,  except  so  far  as  ia  neoeseaiy  ioi 
raising  the  amount  required  and  dispoaiag  of  the  goods. 
We  think  it  impoesible  to  hold  that  the  mere  provision 
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'*  tluit  the  matezialB  broagbt  upon  the  pramiaes  for  the^ 
parpose  of  baiUiiig  ahall  beeome  part  of  the  fee  simple," 
can  exempt  them  from  the  operation  of  the  Bills  of  Sale 
Act,  and  prevent  them  from  being  **  pexaonal  chattels  " 
within  the  meaning  of  that  Act. 

Therefore,  applying  the  test  given  by  the  learned 
jodlget  of  the  Oonrt  of  Appeal  in  In  re  latety  and  finding 
no  provision  there  snob  as  that  contained  in  the  present 
esse  with  regaid  to  the  power  of  selling  those  **  personal 
chattels"  which  are  the  subject  of  the  action,  we  feel 
boond  to  hold  that  the  plaintiff  is  entitled  to  judgment 
npon  his  cbdm  for  £25,  and  not  merely  to  have  the 
beseflt  of  it  in  account.  Oar  judgment,  therefore,  u^n 
holh  motions  moat  be  in  favonr  of  the  plaintiff,  and  of 
ooone  he  is  entitled  to  the  coats  of  the  action  and  of  the 
coonter-olaim  down  to  the  present  time,  and  of  both 
notions  heard  before  us.  The  oosta  of  Colbran  and 
Ma,  Climpeon  of  and  occasioned  by  their  having  been 
Krred  with  notice  of  the  defendants'  rule  must  be  paid 
bj  the  defendants. 

We  aay  nothing  at  present  aboat  any  future  costs  to 
he  inooned  in  taldng  the  aooonnts  upon  the  basis  which 
we  hold  to  be  appli<»ble,  as  above  mentioned. 

Jndgnent  far  the  plaintiff. 

Solioitor  for  the  plaintiff,  O.  R.  Grant, 

Solioiton  for  the  defendanta,  Tippett9  4*  8on> 

SoUoiton  for  Golbnui,  Alfred  Hicke  ^  Arnold. 

Solidtonfor  Mxa.  OUmpeon,  Frinee  Sf  Ce. 


OTotttt  of  AypfaU 

Froa  Chan.  Div.  July  25,  26  ;  Nov.  20. 

Olasikb  v.  Bolu.  (a.) 

Om^pany-^MiareprtienMion^PfimwU^  of 

<m^-A2M  iUUemaA  in  proepeetuB^^Proof  of  actual 
Jfrnimnuarf — Burden  of  proof-^OoiU^ Shorthand 
w4n  of  evidence — iVacftoo  as  to  allowance  of  eosie  of 
Bhorthand  noiee  of  evidenee^Special  direction  neceS" 
m^^Time  for  making  application  for^B,  8.  C7., 
1883,  orif.  58»  r.  I ;  ord.  70,  r.  1. 

In  order  to  maintain  an  adion  of  deceit  the  plaintiff 
wuiprooe  actual  fraud  or  diehonttiy  tm  the  part  of  the 
^mkud  in  making  the  itatement  relied  on  ae  a  mie* 
^tfmeMtion^  and  nothing  less  will  suffiee* 

Bo  held^  following  the  decieion  of  the  House  of  Lords 
kJknf  V.  Peek,  ante,  p,  33. 

H^wasthe  principal  partner  in  a  hueinese  whieh  was 
fo  k  tamed  into  a  limited  company,  of  which  Ae  toas  a 
fnmUertand  of  which  he  imm  to  he  a  director  as  soon  as 
tti  pareihaie  wcu  completed ;  the  prospectus  as  to  the 
Mepai^  ondained  a  statement  that  '*  the  lueiness  ait  the 
ptmet  Ume  rtiums  a  net  profU  of  over  seventeen  per  cent. 
«  ttc  eapttol  employed."  B.  did  not  see  the  prospectus, 
v  imred,  before  it  was  istued,  hut  saw  and  correeted  two 
«B^  0/  iL  The  truth  or  falsehood  of  the  statement 
'  to  depend  upon  the  doubtful  question  of  the 
wting  to  he  attached  to  the  words  "the  capital 
.  "— lAa<  is  to  M3f,  tipofi  the  amount  at  which 
^'^fM  ought  to  he  taken^-a  gueeUon  involving,  in 
^^fiey  somewhat  complex  calculaHonSf  and  depending 

vMk  M  Co  vheiher  the  value  of  the  busineu  wremises 

^'^^^i^Uinduded),  to  some  extent,  on  mercantile  usage, 

Bddlfesersing  the  decieion  of  Eekewioh,  J.),  that, 

«»  •/  tte  datement  had  been  false  in  fact,  of  which 


(^1  Beportsd  by  B.  H.  Dm«  and  M.  J.  Biakb,  Esqs., 
Barriatm-at-Law.  r 
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there  was  no  sufficient  proof,  the  plaintiff  had  failed  to 
discharge  the  burden,  which  lay  upon  him^  of  proving 
that  it  was  false  to  the  knowledge  of  the  defendant  so  as 
to  involve  dishonesty  on  his  part. 

At  the  time  the  case  was  decided  by  Kekewich,  «A,  the 
decision  of  the  Court  of  Appeal  in  Peek  v.  Darry,  36 
W.  B  899,  37  Oh,  D,  541,  not  having  been  then  reversed 
by  the  House  of  Lords,  the  law  was  understood  to  be  that 
it  was  not  necessary  for  a  plaintiff,  in  order  to  succeed 
in  an  action  of  deceit,  to  prove  actual  fraud.  The 
plaintiff  accordingly  did  not  press  that  part  of  his  case, 
and  the  fudge  did  not  decide  the  question  of  fraud,  but 
decided  in  favour  of  the  plaintiff  on  fAe  ground  that  the 
statement  was  untrue  in  fact,  and  that,  though  the 
defendant  may  have  believed  it  to  be  true,  he  nad  no 
reasonable  grounds  for  such  belief. 

Held,  that,  as  the  plaintiff  might  have  insisted  on 
pressing  the  case  of  fraud,  but  had  not  done  so,  he  ought 
not  now  to  be  allotoed  to  put  the  defendant  to  the  risk 
and  experne  of  a  new  trial  upon  that  issue. 

After  <Ae  order  of  the  Court  of  Appeal  in  the  present 
case,  allowing  the  appeal  and  dismissing  the  action, 
with  costs,  had  been  passed  and  entered,  the  successful 
appellant  applied  to  the  Court  of  Appeal  for  an  order 
that  the  coots  of  tJie  shorthand  notes  of  the  evidence  taken 
at  the  trial  of  the  action,  and  of  the  transcripts  of  the 
judgments  of  the  Lords  in  Derry  w.  Peek,  might  be 
allowed  on  taxation. 

Held,  that  the  court  had  no  furisdidion,  after  the  order 
?Md  been  passed  and  entered,  to  alter  it  in  the  manner 
sought,  the  order,  as  passed  arid  entered,  having  expressed 
what  it  was  the  intention  of  the  Court  of  Appeal  to  order 
at  the  time  the  order  was  rnade. 

The  costs  of  shorthand  notes  of  evidence  are  never 
allowed  on  taxation  without  a  epecial  direction  in  that 
behalf  given  by  tJie  court,  and  though  the  court,  in  the 
exercise  of  its  discretion,  can  give  such  a  direction,  yet  it 
is  a  discretion  whieh,  as  a  matter  of  practice,  is  only 
exercised  under  very  special  circumstances,  and  any 
application  to  the  court  to  exercise  such  discretion  should 
be  made  at  or  immediately  after  the  time  when  the  judg- 
ment is  given. 

Appeal  from  Kekewich,  J.  (37  W.  B.  430). 

In  this  case  an  old-established  business  of  linolenm 
and  floor-cloth  manufacturers,  belonging  to  Messrs. 
Jamea  Bolls  ft  Sons,  had  been  turned  into  a  limited 
company.  The  defendant  was  the  principal  partner  in 
the  old  firm,  and  he  was  to  be  a  director  of  the  com- 
pany, but  not  till  after  the  completion  of  the  purchase. 
The  company  was  incorporated  in  1886,  with  a  capitid 
of  £80,000  in  16,000  £5  shares.  Before  the  aharea 
were  allotted  a  prospectus  was  issued,  which  contained, 
amongst  other  statements,  the  following  :•—'' OThe 
annutd  sales  are  already  very  large,  and  the  business  at 
the  present  time  returns  a  net  profit  of  over  seventeen 
per  cent,  on  the  capitid  employed.*' 

Mr.  Glasier,  who  was  one  of  the  shareholders  in  the 
company,  brought  this  action  against  the  defendant,  on 
the  ground  that  he  (the  plaintiff)  had  been  induced  to 
take  shares  in  the  company  by  the  above  statement, 
which  was  alleged  to  be  false  and  known  to  be  so  at  the 
time  by  the  defendant,  and  for  the  issue  of  which  the 
defendant  was  sUeged  to  be  responsible.  The  defendant, 
George  BoUs,  had  not  seen  the  prospectus,  as  iaaued^ 
before  it  waa  iaaued,  but  bad  aeen  and  corrected 
two  drafts  of  it,  in  the  first  of  which  he  struck  out  a 
statement  that  the  profits  exceeded  twenty  per  'cent. 
Tho  defendant  maintained  that  there  were  good 
grounda  for  believing  that  at  the  time  the  proapeotui 
waa  iaaued  the  profits,  in  fact,  amounted  to  aeventeea 
per  cent,  on  the  capital ;  but  the  plaintiff  alleged  that» 
both  at  that  time  and  for  acme  time  previously,  the 
proflta  fell  considerably  short  of  that  amount.  The 
shares  had  become  much  depreciated  since  the  allot* 
rnent. 
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Kekewioh,  J.,  held  that  the  defendant,  aa  a  pro- 
moter, wan  reeponfeible  for  the  prospectnii  and  that  the 
statement  wae  incorreot  in  fact,  and  waa  made  reck- 
lessly and  without  taking  proper  means  to  asoertaia 
whether  it  was  true,  though  not  fraudulently,  and 
therefore  decided,  on  the  authority  of  Petk  r.  Derry, 
36  W.  R.  899,  37  Oh.  D.  541,  that  the  defendant 
must  make  good  the  loss  sustained  by  the  plaintiff. 

The  defendant  appealed,  and  the  hearing  of  the 
appeal,  haviog  been  postponed  to  await  the  decision  of 
the  House  of  Lords  in  Derry  ▼.  Peek,  ante,  p.  33,  came 
on  Again  immediately  after  the  decision  of  the  House  of 
Lords  in  Derry  ▼.  Peek  had  been  pronounced. 

MauUoti,  Q.O.,  and  Muir  Maekmusie,  tot  the  appel- 
lant.—The  first  fntimation  Mr.  Bolls  had  of  the  exbt- 
ence  uf  the  prospectus  was  by  seeing  it  in  the  news- 
papers ;  but,  believing  the  statement  as  to  the  profits 
being  equal  to  seyenteen  per  cent,  on  the  capital  em- 
ployed, to  be  true,  be  took  no  steps  to  have  it  withdrawn. 
There  is  a  dispute  as  to  the  meaning  of  the  term  "  the 
capital  employed,"  but  in  any  case  the  statement  was 
believed  by  Mr.  Bolls,  and  was  made  hand  fide,  [Lopns, 
L.  J. — If  he  made  the  statement  believing  it  to  be  true, 
even  though  he  bad  no  reasonable  grounds  for  so 
believing  it,  this  action  wiU  not  lie.]  8o  the  House  of 
Lords  have  decide  in  Derry  v.  Peek,  [Fbt,  L.  J.— This 
case  is  like  Peek  v.  Oumey,  2%  W.  B.  29,  L.  B.  6 
H.  L.  377.]  If  necessary,  we  say  the  defendant  had 
leaaonable  grounds  for  his  belief.  The  question  is 
whether  be  is  honest.  The  average  yearly  profit  gives 
more  than  seventeen  per  cent,  on  the  capital  employed, 
which  waa  (£13,000  odd,  not  including  the  value  of 
the  businesa  preaUses.  The  dedaion  of  the  House  of 
IioadB  in  Derry  v.  Peek  lays  down  that,  in  order  to 
support  an  action  like  tiiis,  the  statement  relied  on  must 
have  been  made  with  a  fraudulent  intention.  [Fbt, 
L.  J.-*Lord  Bfamwell  aays  a  false  statement  believed  in 
without  reasonable  groanda  is  aotionable  if  the  defend- 
ant knew  he  had  no  reasonable  gronnda.  Lens,  L.J. — 
If  a  man  deceives  himself  he  is  entitled  to  deceive 
others.]  Only  if  he  is  honest;  want  of  reasonable 
grounds  is  evidence  of  dishones^.  It  is  impossible  to 
conceive  a  man  having  an  honest  belief  where  he 
knows  he  has  no  reasonable  grounds.  The  statement 
here  was  correct  upon  the  true  view  of  what  the 
capital  was.  Bven  if  not  true,  the  defendant  believed  it 
true.  Bitber  of  those  propositions  is  sulficienc  for  our 
purpose.  The  capital,  in  the  proper  sense,  was  the 
balimce  of  assets  over  liabilities— >that  makes  it  less 
than  £149000.  That  is  a  question  of  mercantile  usage, 
not  a  question  of  law.  The  Judge  below  took  the 
capital  at  £28,000.  The  worda  '*  capital  employed " 
must  be  taken  in  the  sense  in  which  the  defendant 
meant  to  use  them,  not  in  what  the  Judge  may  think  the 
proper  sense.  An  untrue  statement  made  recklessly  is 
actionable ;  but  if  the  person  deceives  himself  there  is 
no  fraud,  and  it  made  without  any  knowledge  it  is  not 
actionable.  If  made  without  caring  whether  it  be  true 
or  false  the  statement  is  actionable ;  but  if  made  with- 
out consideration,  yet  not  wilfully,  it  is  not  actionable. 
It  mnst  be  found  to  have  been  made  purposely  ;  mere 
shutting  of  one's  eyes  is  not  sufficient  to  establish  lis- 
bility.  No  amount  of  mere  carelessness  Is  aotionable : 
Dtrry  v.  Peek,  [Fry,  L.J.— Is  no  amount  of  negligence 
fraud?]  Weight  may  be  given  to  it  aa  evidence  of 
fiaiid. 

WarmingUm,  Q.C,  and  J,  Jf.  Bohmon,  for  the 
leapondent. -- All  the  statements  in  the  prospectus 
■honld  be  looked  at.  It  is  impossible  that  BoUs  could 
have  honestly  believed  them.  Derry  v.  Peek  is  to  be 
oonsideied  with  leferenoe  to  the  facts  of  that  case.  It 
was  not  a  case  of  a  vendor,  but  of  outside  directors. 
[OonoN,  U  J.— What  la  the  difference  P  Tou  most  show 
that  the  statements  here  were   diehoneet,  or  we  aie 


against  you.]  Honesty  here  is  impossible.  A  fall 
account  was  made  out  in  1879,  and,  atartiog  with  that, 
the  capital  was  then  £22,000.  [Ootton,  L.J.— The 
plaintiff  was  never  asked  how  he  understood  the  worii 
"  capital  employed."]  Money  spent  in  produohig  what 
has  been  sold  is  capital  employed.  In  Arniion  v.  Smith, 
37  W.  B.  739,  41  Oh.  D.  348,  Lord  Halabary,  0.,  adopts 
what  Lord  Selbome  said  in  Smith  v.  Ohadtokk,  30 
W.  B.  661,  82  Ibid.  687,  20  Oh.  D.  27,  9  App  Osi, 
187,  and  in  Derry  v.  Peek  he  adopts  what  be  hiaseU 
said  in  Amieon  v.  Bmiih,  You  must  take  into 
consideration  the  man's  knowledge  and  means  of 
knowledge:  Smilh  v.  Ohadwiek,  per  Lord  Selbom«, 
0.  Bolls  had  the  knowledge  and  means  of  Inow- 
ledge  if  he  had  chosen  to  use  it.  In  the  pert- 
nership  deed  the  capital  Is  put  at  £17,000.  [Fbt, 
L.J.— The  goodwill  is  to  be  deducted  from  that.] 
No.  it  should  be  Included.  The  question  of  dis- 
honesty waa  not  much  dwelt  upon  below,  not  being 
then  considered  material.  In  the  defendant's  state- 
ment no  deduction  is  made  for  depreciation,  fto.  A 
fraudulent  statement  by  an  agent,  acting  for,  and  for  the 
benefit  of  bis  principal,  renders  the  principal  liaUs: 
BarwUik  v.  EnglUh  JoinUSioGk  Bank,  15  W.  R.  877. 
L.  B.  2  Ex.  259.  Here  Aahworth  was  the  sgeat 
of  BoUs  :  Weir  v.  BwmtU,  26  W.  B.  746,  3  Ex. 
D.  238.  [Fbt,  Ii.J.-*Tfae  Judge  below  not  hsvisg 
tried  the  question  whether  the  agent  was  fiaadalsat, 
ie  not  the  utmost  you  can  ask  for  a  new  trial  on  your  pay- 
ing costs  ?]  The  Judge's  finding  amounts  to  dishoneety ; 
he  says  the  statement  was  inserted  without  snf&oient 
Justifieation— that  is,  recklessly.  BoUs  admitted  he 
did  not  know  what  the  capital  was,  and  Lord  Hersohell, 
in  his  Judgment  in  Dwry  v.  Pe»Je,  asked  whether  s 
man  can  believe  what  he  knows  he  is  ignorant  of. 
Belief  must  have  rdferenoe  to  moral  eertaintj. 
In  Bmiih  v.  Chadwick  both  Jessel,  M.B.,  and  Loid 
Selbome  held  that  there  was  actual  fraud.  We 
put  it  to  Eekewich»  J.,  that  the  statement  was  made 
diehonestly,  and  he  found  that  no  one  concerned  is 
making  the  prospectus  had  the  means  of  stating  the 
facts  honestly.  The  finding  of  Kekewich,  J.,  is  a  flndbg 
within  Lord  Hersohell's  definition  of  fraud.  The  Jadge 
here  said  the  statement  was  made  recklessly.  [OonWf 
L.  J.— Was  it  not  an  honest  statement  by  a  man  vho 
took  it  in  a  different  way  P]  T^ng  it  in  his  own  ssnae, 
on  the  bads  of  any  possible  estimate  of  the  amoontof 
the  capital,  the  profits  were  In  fact  so  far  below  vbst 
was  stated  that  the  statement  could  not  have  been 
honestly  made.  Taking  it  on  any  basis  it  must  hsTe 
been  inaccurate.  "Beckleasly"  means  *  without  osi- 
iog  whether  true  or  not,"  and  not  merely  "  without 
care.'*  There  is  ample  in  this  case  to  enable  the 
court  to  decide  that  the  appellant  must  have  1°^ 
the  statement  was  untrue.  The  evidence  shows  that  the 
oapital,  without  reckoning  the  buildings,  must  have  beea 
in  exceaa  of  the  amount  upon  which  the  profits  wooM 
pay  17  per  cent.  The  account  allowed  nothing  for 
depreciation,  though  Bolls*  own  evidence  shows  he  wei 
aware  that  in  such  aoconnta  some  allowance  onght  to 
be  made  for  it.  The  burden  of  proof  was  on  tho 
defendant  to  ahow  that  his  statement  was  honeet,  it 
being  in  fact  so  unreasonable  as  to  make  it  unUkelj  that 
it  oould  be  true.  In  Amieon  v.  BmOh  Lord  Haiebnrj, 
C,  held  the  defendanta  guilty  of  actual  f rand,  and  that 
such  fraud  was  necessary  to  the  plaintifre'  case,  tbongft 
Eekewich,  J.,  had  declined  to  decide  the  question,  se  be 
held  that  actual  fraud  was  not  necessary. 

MofdUm,  Q.C.,  in  reply.— In  any  case  there  is  not 
enough  to  show  fraud.  It  requirea  a  dear  case  of  nntme 
figures  to  raise  even  a  presumption  of  fraud.  Ber^ 
there  is  great  doubt  even  whether  they  were  aotoaU/ 
untrue. 

Cotton,  L.J.— This  is  an  appeal  by  the  Mendent 
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from  a  jadgment  of  Kekewicb,  J.,  who  held  him  liable 
in  an  aotioa  of  deceit. 

Wliat  was  relied  on  was  this :  It  was  said  that  Mr. 
Bolls,  tiie  defendant,  was  a  party  to  the  bringing  out  of 
this  company  and  to  the  issuing  of  a  certain  statement  in 
the  proapeetus ;  or  that,  If  he  did  not  iasne  the  state- 
ment, be  recognised  and  adopted  it»  as  he  abstained 
from  oorrecting  It  after  it  was  brought  to  his  notice, 
and  that  the  plaintiff  took  his  shares  on  the  faith  of 
that  atatement,  which  was  a  false  one. 

The  question  really  turns  on  one  pasaage,  whioh  was 
fhia :  "  The  annual  aales  are  already  very  large,  and  the 
bnaineBa  at  the  present  time  returns  a  net  profit  of  over 
MTsnteen  per  cent,  on  the  capital  employed." 

It  is  reasonable  enough,  however,  to  refer  to  other 
pdnta  in  the  proapeetus,  and  to  see  if  it  contains  any 
etideoce  that  it  was  adopted  by  Mr.  Rolls,  or  anything 
to  ahow  diahonesty  on  his  part  ;  but  I  can  aee  nothiug 
whsterer  in  it  to  show  anything  of  the  kind.  He  did  not 
prapore  it ;  and  it  is  in  f  aronr  of  bis  honesty  that,  when 
the  flrat  draft  was  submitted  to  him,  he  struck  out  a 
psaaage  to  the  effect  that  the  returns  showed  a  net  profit 
of  over  twenty  per  cent.  At  the  time  the  case  was 
tried  before  Eekewich,  J.,  tho  law  as  laid  down  by  this 
eourt  then  atood,  that  a  man  was  liable  in  an  action  of 
deedt  if  be  made  a  false  statement  in  order  to  induce 
oflien  to  act  tipon  it,  without  haTing  reasonable  grounds 
for  beliering  it  to  be  true — in  other  words,  if  he  made 
it  redJessly.  That  was  laid  down  in  Peek  y.  Deny, 
Bat  Bince  that  time  the  decision  of  the  Houae  of  Lords 
b  that  case  baa  upset  that  view  of  the  law,  and  has  laid 
dovn  that  the  question  of  liability  is  to  be  governed  by 
the  old  rules  of  law  applying  to  an  action  of  deceit — 
thst  la  to  say,  that  the  statement  must  not  only  be  un- 
true in  fsct,  but  muat  be  made  dishonestly,  and  that 
no  amount  of  ignorance,  or  carelessnesS|  or  recklessness 
vill  make  a  man  liable  for  a  false  stetement  in  a  pro- 
ppeetof. 

The  two  questions  here  are,  flrat,  whether  the  state- 
ment made  was  in  fact  incorrect,  and,  secondly,  whether, 
if  ineorrect,  it  was  made  dishonestly  P  As  to  the  first 
qoeatlon.  Fry,  Ii.J.,  takes  a  more  favourable  view  than 
I  have  been  able  to,  though  I  do  not  thiuk  I  am  pre- 
pared to  say  positively  that  the  statement  is  untrue.  It 
Ksily  depends  on  what  is  to  be  taken  as  the  capital 
em^yed;  but  I  shall  not  go  into  that,  because  I  think 
this  ease  is  to  be  decided  on  the  second  point  — 
whether  the  statement  was  made  dishonestly.  We 
eannot  come  to  the  conclusion  that  it  was  so  made. 
I  thhik  the  burden  of  proof  as  to  that,  lies  on 
the  j^lsSntlff.  According  to  the  decision  of  the 
HoilBe  of  Lords,  it  lies  on  him  to  prove  fraud  by  the 
defendant.  Unless,  therefore,  there  is  the  clearest 
eiUenee  on  the  documents,  or  on  the  facts,  that  there 
baa  been  fraud,  it  would  not  be  right  for  us  to  find  that 
the  defendant  was  guilty  of  it,  when  the  Judge  below, 
vbo  aaw  and  heard  the  witnesses,  has  not  so  decided. 
It  has  been  argued  that  he  did  find  fraud.  But 
vbat  he  says  is  this :  "  I  cannot  doubt  on  the  evidence 
ftst  the  paragraph  was  inaerted  without  reasonable  or 
nffldent  grounds— that  is,  recklessly."  He  is  bringing 
itvithinthe  term  or  definition  of  arecklees  statement 
■dopted  by  tMs  court — Le.,  a  statement  made  without 
reaaoaable  grounds.  It  was  conceded  here  that  if  the 
jndge  ms  right  in  his  construction  of  the  words  **  the 
eepttsl  employed,"  the  statement  was  untrue  in  fact. 
B«t  we  are  not  oompeUed  to  decide  that  point,  because 
I  tiiink  it  has  not  been  shown  that  the  defendant  acted 
diaboiustly  in  making  the  statement,  and  that  is  there- 
fore the  only  question  we  need  determine.  [His  lordship 
then  ezamhted  the  evidence  to  see  if  there  was  any 
proof  of  dishonest  intention,  and  proceeded : — ]. 

There  is  no  evidence  that  the  defendant  here  was 
gnilty  of  what  the  House  of  Lords  says  is  essential^ — i.s., 
MKmestf— Skot  folly ;  not  acting  on  insufficient  grounds 


—but  fraud,  or,  to  use  the  term  whioh  I  prefer,  dis- 
honesty. The  plaintiff  has  asked  that,  as  the  question 
of  fraud  was  not  brought  before  the  judge  below,  the 
case  may  be  aent  back  for  a  new  trial.  No  doubt  the 
case  was  tried  when  the  law  was  suppoaed  to  be  what 
was  laid  down  by  this  court  in  Peek  y.  Derry,  yet  I 
always  hold  to  this  rule,  that  where  there  are  two  ways 
of  bringing  a  case  forward,  but  couuael,  in  the  exercise 
of  his  discretion,  elects  to  rely  on  only  one,  and  the  one 
relied  on  fails,  it  is  wrong  to  give  the  plaintiff  another 
opportunity  of  bringing  forward  the  other,  because  he 
might  and  ought  to  have  done  that  at  the  trial,  instead 
of  rrlying  on  the  one  only.  Bo  that  the  plaintiff  is  now 
too  late  in  saying  that  he  did  not  press  the  case  of  fraud 
because  it  was  not  necessary  as  the  law  then  stood  to  do 
so.  For  the  case  of  fraud  would  equally  have  given  him 
a  right  to  relief  even  if  the  decision  of  this  court  in 
Peek  V.  Derry  had  atood.  The  appeal,  therefore,  must 
be  allowed  and  the  action  diamiased,  with  coats,  and  the 
plaintiff  must  be  ordered  to  repay  the  costs  paid  to  him 
upon  the  Judgment  below. 

Fry,  L.J.— This  is  an  action  of  deceit,  and  it  is  really 
baaed  on  a  single  sentence  in  the  prospectus,  whioh  was 
thia :  **  The  business  at  the  present  time  returns  a  net 
profit  of  over  seventeen  per  cent  on  the  capital  em- 
ployed." Before  the  Judge  below,  the  case  was  con- 
ducted on  the  ground  that  this  statement  was  false  in 
fact,  and  that,  though  the  defendant  may  have  believed 
it  to  be  true,  he  had  no  adequate  or  reasonable  ground  for 
so  believing.  That  was  sufficient  as  the  law  was  under- 
stood to  be  at  that  time,  but  now,  by  the  decision  of  the 
House  of  Lords,  it  has  been  held  not  to  be  sufficient. 
The  case  accordingly  has  been  argued  here  on  the 
grounds,  first,  that  the  statement  was  false  in  fact; 
secondly,  that  the  defendant  knew  it  was  false ;  and, 
thirdly,  that  the  defendant's  alleged  agent  knew  it 
was  false,  and  that  that  made  the  defendant  liable. 
The  respondent  has  to  get  over  a  preliminary  diffi- 
culty arising  from  the  fact  that  the  case  of  fraud 
was  not  put  prominently  forward  in  the  court  below, 
and  we  are  asked  to  convict  a  man  of  fraud  on 
grounds  on  which  the  judge  who  heard  the  case  did  not 
convict  him.  I  should  pause  long  before  doing  that. 
The  plaintiff's  only  hope  of  success  would  be  by  obtain- 
ing a  new  trial,  and  therefore  the  real  question  is,  Oaght 
we  here  to  order  a  new  trial  on  points  not  depided  by 
the  Judge  below  merely  because  the  case  might  have 
been  put  in  o  different  way  but  was  not  P  I  think  we 
ought  not.  £  entirely  agree  with  the  remarks  of 
Cotton,  L.J.,  on  that  question.  The  plaintiff  might  have 
presented  the  two  cases  alternatively  in  the  court 
below— that  is,  first,  that  the  atatement  was  false 
in  fact,  even  if  not  fraudulent;  and,  secondly,  that 
it  was  false  and  also  fraudulent.  I  think  we  ought 
not  now  to  put  the  defendant  to  the  riak  and  ex- 
'  pense  of  a  new  trial.  There  are  two  queations  involved 
on  this  appeal.  First,  were  the  defendant's  allega- 
tions false  in  faot  P  Secondly,  were  they  false  to  the 
knowledge  of  the  defendant  P  I  confess  I  am  by  no 
means  convinced  that  they  were  false  in  fact.  The 
nearest  evidence  we  have  to  show  what  the  capital  em- 
ployed was,  is  from  the  partnership  deed  of  1885.  The 
;  father  was  then  dealing  with  his  sons,  and  made  what 
seems  to  be  an  honest  estimate.  In  the  absence  of  posi- 
tive evidence  I  know  of  no  firmer  ground  than  that  deed 
on  which  to  take  my  stand  in  estimating  the  amount  of 
capital  employed  in  this  bu'ainesa.  The  father  said  in 
his  evidence  that  no  capital  had  been  added  since.  I 
should  come,  If  it  yf^te  neceasary  to  decide  the  point|  to 
the  conclusion  that  the  capital  was  leas  than  £13,000, 
but  all  I  say  is  that  the  statement  is  not  shown  to  be 
false  in  faot. 

I  see  no  reason  to  doubt  that  the  report  on  whioh  the 
statement  was  based  was  substantially  correct,  but  it  is 
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not  neoetaary  to  express  a  oondaded  opinion  on  that 
point,  aa  the  oase  entizelj  fails  on  both  tiie  main  qnes* 
ttona.  Secondly,  Was  the  defendant  awaie  that  the 
statement  waa  nntrne,  assuming  that  it  was  so  in  f aot  ? 
On  the  faots  I  hold  he  dearly  was  not.  He  said  in  his 
efidenoe  that  he  believed  the  statement  waa  true,  and 
there  waa  nothing  to  show  that  he  waa  not  speaking  the 
truth.  The  aotiony  therefore,  fails,  and  the  appeal  mast 
be  allowed. 

liopis,  L.  J. — ^It  is  nnneoesaary  in  tUa  oase  to  express 
any  opinion  whether  the  Judgment  of  Kekewioh,  J., 
wonld  hare  been  maintainable  if  the  House  of  Lords 
had  not  reTersed  the  decdsion  of  tUs  court  in  Peek  t. 
Deny.  Hie  House  of  Lords,  however,  as  I  understand 
their  deeision,  have  held  that,  if  a  statement  ia  untrue 
in  fact,  but  believed  to  be  true,  though  without  any 
reasonable  grounda  for  that  belief,  no  action  can  be 
maintained— ^ere  must  be  moral  dellnquenoy  and  aome 
dishonesty. 

Lord  Hersehell,  in  his  Judgment,  adopted  the  fliat 
three  definitions  of  what  would  make  a  false  statement, 
suffloient  to  support  an  action  of  deceit,  whioh  I  gave  in 
Peth  V.  Derryt  and  rejected  the  fourth,  whioh  was 
this  :^^**  If  the  statement  is  untrue  in  fact,  but  believed 
to  be  true,  but  without  any  leaaonable  grounds  for  such 
belief."  The  Judge  below  acted  on  that  fourth  defini- 
tion. The  Houae  of  Lorda  have  decided  that,  however 
unreaaonaUa  it  would  be  for  the  defendant  to  bdieve 
tiie  statement  true^  yet,  if  he  doea  in  fact  honestly 
believe  it,  it  will  not  support  an  action  of  deceit.  So 
that,  even  if  nine^-nine  people  out  of  a  hundred  would 
understand  the  statement  in  a  sense  in  which  it  would 
be  inaccurate,  yet,  if  the  defendant  believed  that  it  bore 
a  meaning  wliioh  would  make  it  accurate,  he  would  not 
be  liable  for  it.  Eor  the  reasons  given  by  the  other 
Lords  Justices,  I  think  the  burden  of  proof  that  the 
statement  was  diahoneat  Ilea  on  the  plaintiff,  and  has 
not  been  diacharged  by  him,  and  alao  that  there  ought 
to  be  no  new  trial  granted  of  this  action. 

Appeal  dUowed. 

November  20.— On  this  day  an  application  was  made 
to  the  Court  of  Appeal,  after  the  above  Judgment  had 
been  passed  and  entered,  on  behalf  of  the  defendant,  the 
suocemf  ul  appellant,  that  an  order  might  be  made  to 
allow  the  costs  of  tiie  shorthand  notes  of  the  evidence 
taken  at  the  trial  of  the  action  before  Eekewich,  J.,  and 
alao  the  costs  of  the  transcripts  of  the  Judgments  of  the 
House  of  Lords  in  Derry  v.  Peek. 

Muir  Mackenssief  for  the  applicant— The  Judge  below 
only  took  short  notes  of  the  evidence,  as  he  ssdd  there 
were  shorthand  notes  being  taken  of  it ;  these  shorthand 
notes  were  transcribed  for  the  use  of  the  Judges  on  the 
hearing  of  the  appeal,  and  were  in  fact  used  and 
referred  to  by  them ;  the  hearing  of  the  appeal  would 
have  taken  a  much  longer  time  if  these  shorthand  notes 
had  not  been  taken  and  used.  One  of  the  questions  in 
the  case  was  as  to  the  meaning  of  the  word  **  capital," 
and  the  evidence  on  that  was  very  oonflicting.  As  to 
the  transcripts  of  the  Judgments  of  the  Lords,  the 
hearing  of  this  appeal  was  at  first  adjourned  till  after 
the  decision  of  the  House  of  Lords  in  Derry  v.  Peek^ 
and  it  came  on  again  for  hearing,  a  short  time  after  the 
decision  of  the  Lords  in  that  case  had  been  pronounced, 
bat  before  any  lull  report  of  it  had  been  published,  and 
therefore  it  was  necessary  for  the  appellant  to  obtain 
transcripts  of  the  Judgments  of  the  Lords.  He  referred 
to  Bigeby  v.  Diekineon,  85  W.  B.  89,  4  Oh.  D.  24 ; 
Pmippe  V.  PhUippe,  28  W.  K  376,  6  Q.  B.  D.  60. 
[Fry,  L. J.,  referred  to  Earl  De  la  Warr  v.  MiUe^  30 
W.  R.  85,  19  Cb«  D.  807.  ConoK,  LJ.— The  order 
made  by  the  Court  of  Appeal  has  been  passed  and 
entered,  and  how  can  we  now  alter  that  order,  by 


making  a  new  order  as  to  costs  P]  I  am  not  sddog 
that  the  former  order  of  the  Court  of  Appeal  be  sltend, 
but  that  a  new  order  be  made.  An  application  lib 
this  may  be  made  after  the  former  order  has  bea 
drawn  up :  Em  parte  8teed^  38  W.  R.  80. 
He  also  referred  to  ord.  58,  r.  4. 

Warmingtont  Q.O.^  and  J,  M.  BoUmKm^  eonkd,  v«re 
not  called  on. 

Cotton,  L.J.— This  is  an  application  made  to  oi,  to 
direct  that  the  appellant  should  be  allowed  the  coiti  o( 
the  shorthand  writer's  notes  of  the  evidence  in  thia  eata 
of  Okuier  v.  RoUe^  and  also  that  he  should  be  altoved 
the  shorthand  writer's  notes  of  the  Judgments  la  the 
House  of  Lords  in  Derry  v.  Peek. 

The  order  has  been  passed  and  entered,  and  except 
where  there  has  been  a  slip  in  not  embodying  in  the 
order  what  was  really  the  intention  of  the  court,  that 
order  cannot  be  varied,  because  that  would  be  reaDj 
altering  an  order  of  this  court,  after  that  order  has 
become  a  final  order  of  the  courX  Even  if  one  had 
thought  that  this  ought  to  be  done,  it  cannot  be.  It  ii 
not  merely  giving  some  direction  whioh  wsa  not 
embodied  in  the  order,  but  it  is  this.  The  older  hai 
dbected  that  the  costs  be  paid  by  one  party  to  the  other, 
and  ordered  those  costs  to  be  taxed.  Well,  aa  regardi 
the  costs  of  shorthand  notes  of  evidence,  the  master  ii 
directed  not  to  allow  them  unlesa  there  is  some  apeoial 
direction  given  by  the  Judge  or  by  the  court  whioh  hean 
the  case ;  and  it  has  been  already  laid  down  bj  this 
court*  that  any  application  for  that  purpose  ooght  to 
be  made  immediately  after  or  at  the  hearing  at  vhidt 
the  order  waa  directed,  because  then  the  court  ia  la 
possession  of  all  the  facts  of  the  case  and  can  aaj 
whether  or  not  it  is  reasonable  that  these  costs  should 
be  allowed. 

As  regards  the  costs  of  the  shorthand  notes  of  the 
evidence,  I  must  say,  although  that  is  not  what  mj 
Judgment  turns  upon,  that  we  should  never  have  alloved 
those  costs  here.  Either  the  Judge's  notes,  or  if  thoae 
notes  were  not  snifioient,  the  notes  taken  by  ooonMl 
would  be  quite  sufAdent,  especially  in  a  case  like  thii, 
which  really  did  not  turn  upon  the  minuUa  of  the 
evidenocb  but  upon  the  question  aa  to  what  the  lav 
applicable  to  the  case  waa.  I  am  only  now  spealdog 
from  recollection,  but  I  think  that  Kekewioh,  J.,  didnot 
hold  there  was  any  fraud  on  the  part  of  the  appel- 
lant, the  defendant^  but  only  that  he  made  a  oia- 
statement  as  to  the  capital,  which  was  as  to  an  inferenee 
to  be  drawn  from  the  facts.  There  was  some  disooM^ 
as  to  what  was  properly  called  capital,  !»•  ^^ 
certainly,  independently  of  that,  we  ought  never,  exA^ 
in  very  extreme  cases,  to  allow  the  shorthand  notes  oftos 
evidence,  when  there  are  the  Judge's  notes  to  be  ^'^^'^ 
to,  and  when  counsel,  by  the  note  whioh  they  tsi^ 
ought  to  be  able  to  correct  that  if  necessary.  Ideoidethe 
preaent  application  only  on  this  ground,  that  as  <<^|!^ 
the  altering  the  order  whioh  has  been  made,  and  vbieh 
this  in  effect  wonld  be  doing,  we  cannot  do  i^»  ^f 
ought  not  to  do  it,  after  the  order  has  become  the  nm 
order  of  the  court,  and  has  been  passed  and  watered. 
That  really  applies  to  the  appUoation  as  regards  the 
shorthand  notes,  both  of  the  Judgment  of  the  HoiueoK 
Lords  and  the  shorthand  notes  of  the  evidence. 

As  regards  the  notes  of  the  Judgment  of  the  Honae  ot 
Lords  those  stand  in  a  different  position  from  the  notes 
of  the  evidence,  and  if  the  taxing  master,  having  regajn 
to  the  circumstances  of  the  case,  thinks  that  those  ca&M 
allowed,  then  no  alteration  of  the  order  will  be  reqni^ 
But  I  am  of  opinion  that  we  cannot  and  ought  notw 
make  any  alteration  even  aa  regards  those,  so  as  to  nuun 
the  order  direct  that  which  in  fact  at  present  it  doei 
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Bot  direct.  I  do  not  say  at  all  what  the  effect  of  the 
Older  ae  it  now  atands  ifl  at  legaids  the  taxation ;  but  I 
dfdiiie  to  make  any  alteration  in  the  older  in  the  events 
which  hafe  happened— namelj^  after  the  order  has 
become  the  final  order  of  the  oonrt,  and  is  passed  and 
enteied,  and  there  has  been  no  slip  in  properly  express- 
ing what  the  order  of  the  oonit  was. 

Bownr,  L. J,— I  entirely  agree  with  Ctetton,  L.J.,  and  I 
thiDk  the  jndgment  of  the  oonit  in  this  matter  ought  to 
rett  DpoD  the  ground  on  whioh  he  has  put  it.  It  is  qnite 
a  dif  erent  thing  to  oome  after  a  judgment  and  ask  that 
it  fbould  be  alnended  so  as  to  express  the  real  inten- 
tion of  the  Gonrt,  entertained  by  the  oonrt  at  the  time 
the  judgment  is  given.  If  an  intention  so  entertained 
bj  the  court  is  not  expressed  by  the  order  there  has 
bren  a  miscarriage,  and  yon  set  it  right  as  a  slip ;  but 
to  fteek  to  alter  the  judgment  by  asking  that  something 
be  embodied  in  it»  the  demand  for  whioh  was  not  even 
thoaght  of  at  the  time,  and  was  never  brought  to  the 
attention  of  the  court,  is  really  to  ask  us  to  make  a 
diilerent  judgment  from  that  which  has  already  boen  per- 
fected. It  seema  to  me  therefore  it  is  too  late  now  for 
Hr.  Usckenae  to  come  with  any  part  of  his  request. 

I  entirely  agree  with  what  the  Lord  Justice  has  said 
aboat  the  general  practice  as  regards  shorthand  notes. 
Of  coQiee  it  is  a  matter  of  discretion.  We  cannot  bind 
tkediacretion  of  the  court,  nor  do  we  intend  to  do  so  in 
tttj  ifanilar  case,  but  looking  at  the  practice  of  the  court 
I  think  it  is  moat  expedient  that  suitors  should  knOw 
tbat  it  woold  require  an  extreme  case  to  induce  the 
eout  to  exercise  such  a  discretion.  To  easily  allow  the 
iboithsad  notes  on  appeal  would  be,  in  my  opinion,  to 
idd  a  new  terror  to  litigation,  of  whioh  there  are  plenty. 
Ifceeems  to  me  that  this  applioatfon  mnst  be  dismissed 
with 


Fn,  IhJ. — I  am  of  the  same  opinion. 

Af^ieaUoH  diamUied. 

Sdidtors,  E.  T.  Tadman;  Byrne  &  Lucas, 


C/sy&,i^,.^ 


SioB  Chan.  Div. 


Nov.  7. 


Stbovsbsbb  v.  Sakbebs.  {a,) 

^^—TimiU(m-^PTwMefii'-''OhJ€ciion  in  wrUing'* 
--Rintw  of  taauMm^BuleB  of  the  Supreme  Oouri, 
1«83,  erd.  65,  r.  27,  sub-ruUs  39—41. 

A^applieaUtm  by  a  party  to  a  fudge  under  ord,  65, 
r.  17,  tnb^ule  41,  /or  an  order  for  a  review  of  taxation 
•/•  UU  e/eosfs  ae  to  any  item  or  part  of  an  item  con- 
MMd  (herein,  eannot  be  entertained  Unleee  the  party 
<?rtrw9  has  Jkst  carried  in  an  objection  in  writing 
•>dw  sub-ruie  39  with  respect  to  each  such  item  or  part 
^nitem. 

I>Kiskm  of  Stirling,  J.,  afflrmed. 

Appeal  from  Stirling,  J. 

^^  wes  an  appeal  from  Stirling^  J.,  refusing  to  make 
«  Older  on  a  summons  under  ord.  66,  r.  27,  sub-rule 
*h  of  the  Bnlee  of  the  Supreme  Oouzt,  1883,  for  a 
review  of  taxatktn  of  coats. 

^  sppeared  that  an  order  had  been  made  in  the 
tctien  that  certain  costs  of  the  defendants,  the  Oom- 
aacial  Bank  of  Scotland,  ahould  be  taxed,  and  paid  by 
^plaintiff,  who  had  failed  in  an  application  for  an 
tSKfim  injunction  against  them.  Upon  taxation  the 
»^  ^eaUowed  some  of  the  items  in  the  said  defend- 
wa  Un  of  ooste  incurred  in  respect  of  the  said  applioa- 
^^^  The  defendants  then  carried  in  objections   in 

,  of  to  tte  diaallowance,  under  ord.  65,  r.  27,  sub- 
yeg>»<<tte  Bules  of  the  Supreme  Court,  1888.    The 
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taxing  master,  after  conaidering  the  objections,  changed 
his  mind,  and  allowed  the  items.  The  plaintiff  then, 
instead  of  carrying  in  objectiona  in  writing  to  the 
allowanoe  of  the  itema,  took  out  a  summons,  under  sub- 
rule  41,  to  review  the  taxation.  Sub-rule  39  is  as 
follows : — '*  Any  party  who  may  be  dissatisfied  with  the 
allowance  or  diaallowance  by  the  taxing  officer,  in  any 
bill  of  costs  taxed  by  him,  of  the  whole  or  any  part  of 
any  itema,  may,  at  any  time  before  the  certificate  or 
allocatur  ia  signed,  deliver  to  the  other  party  interested 
therein,  and  carry  in  before  the  taxing  officer,  an  objec- 
tion in  writing  to  such  allowance  or  disallowance, 
speoifjring  therdn  by  a  list,  in  a  abort  and  concise  form, 
the  items,  or  parts  thereof,  objected  to,  and  the  grounds 
and  reasons  for  such  objections,  and  may  thereupon 
apply  to  the  taxing  officer  to  review  the  taxation  in 
respect  of  the  aame."  Sub-rule  40  providea  for  the 
reconaideration  by  the  taxing  maater,  upon  the  objec- 
tions, of  his  taxation.  ^  Sub-rule  41  is  as  follows  :*- 
"  Any  party  who  may  be  dissatisfied  with  the  certificate 
or  allocatur  of  the  taxing  officer  as  to  any  item  or  part 
of  an  item  whioh  may  have  been  objected  to  as  afore- 
said may,  within  fourteen  days  from  the  date  of  the 
certificate  or  allocatur,  or  such  other  time  as  the  court 
or  judge,  or  taxing  oiBcer  at  the  time  he  signs  his 
certificate  or  allocatur,  may  allow,  apply  to  a  judge  at 
chambers  for  an  order  to  review  the  taxation  as  to  the 
same  item  or  part  of  an  item,  and  the  judge  may  there- 
npon  make  such  order  as  the  judge  may  think  just ;  but 
the  certificate  or  allocatur  of  the  taxing  officer  shall  be 
final  and  conclusive  as  to  all  matters  which  shall  not 
have  been  objected  to  in  maniker  aforesaid." 

Stirling,  J.,  held  that  the  plaintiff's  application  could 
not  be  entertained,  on  the  ground  that  he.  had  not 
carried  in  objections  in  writing  (under  sub-rule  39)  to 
the  allowance  of  the  items. 

The  plaintiff  appealed. 

Orackanthcrpe,  Q.O.,  and  A.  dB,  TerreU,  for  the 
appellant.-~8ub-rnle  39  was  satisfied  by  the  Baink  carry- 
ing in  objections  to  the  disallowance.  The  only  object 
of  the  written  objections  is  to  narrow  the  issue  by 
pinning  the  party  down  to  the  objections  taken,  and 
also  to  assist  the  judge  by  showing  him  what  items 
are  objected  to.  It  cannot  have  been  intended  that 
the  other  aide  must  then  carry  in  cross-objections  in 
writing.  That  would  be  endless,  as  the  first  objectors 
would  then  have  to  bring  in  counter  cross-objections,  if 
the  taxing  master  again  changed  his  mind,  and  so  on  cuf 
infinitum  ;  and  thus  the  path,  provided  by  sub-rule  41, 
to  the  judge  would  never  t>e  trodden.  The  plaintiff  . 
aaks  for  a  review  of  taxation  in  respect  of  items  as  to 
which  objections  in  writing  were  curied  in  by  the  other 
side.  That  is  sufficient  to  satisfy  sub-rule  39,  though 
the  objections  were  to  the  disallowance  of  the  items, 
and  we  now  object  to  their  allowance. 

Buckley f  Q,0.f  and  Upjohn^  for  the  defendant  Bank, 
were  not  called  upon. 

Cotton,  Ii.J.— This  is  an  appeal  from  an  order  of 
Stirling,  J.,  refusing  to  send  back  a  certificate,  for  the 
taxing  master  to  review  his  taxation.  The  order  was 
made  upon  an  application,  under  ord.  65,  r.  27,  snb- 
rnle  41,  for  a  review  of  the  taxation.  That  was  refosed. 
Was  Stirling,  J.,  right  in  refusing  to  order  a  review  ?  I 
think  be  was.  It  wiM  argued  here  very  strenuoualy  that 
the  only  object  of  aub>rule  39  was  to  narrow  the  issue  ao 
that  the  judge  might  know  which  of  the  itema  were 
objected  to.  But  in  my  opinion  that  was  not  the  only 
object.  The  objecting  party  has  by  sub-rule  39  to  state 
his  reasons,  so  tiiat  he  may  be  confined  to  the  grounds 
ho  has  taken  before  the  taxing  master.  [His  lordship 
read  sub-rule  39.]  Does  not  this  plaintiff  oome  within 
that?    He  is  a  party  dissatlsflfld  with  the  allowance 
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of  the  items.  Under  that  sab-rale,  therefore,  he  is  to 
specify  in  a  short  and  concise  form  his  objections,  and 
the  grounds  and  reasons  for  them,  and  may  thereupon 
apply  to  the  taxing  master  to  reyiew  the  taxation  in 
respect  of  the  iteme.  But  this  was  not  done.  Sub-rule 
40  is  not  so  material.  It  deals  with  the  duty  of  the 
taxing  master  to  refiew  his  taxation  and  gi? e  the  grounds 
of  his  decision.  The  plaintiff  has  not  got  that.  Then 
we  come  to  sub-rule  41.  [His  lordship  read  sub-rule 
41.]  Well  now,  it  is  said  that  the  plaintiff  has  com- 
plied with  that,  because  he  asked  for  a  review  of  taxa- 
tion as  to  items  which  had  been  objected  to.  That  is 
not  so.  The  obieotions  carried  in  by  the  other  side 
were  against  the  aUaUowance  of  certain  specified  items 
for  specified  reasons,  and  not  to  their  aUotoance,  which 
is  a  different  thing.  Anyone  who  wishes  to  avail  him- 
self of  that  sub-nde  can  only  do  so  when  he  has  carried  in 
objections  in  writing,  and  therefore  the  plaintiff  ought 
to  have  carried  in  objections  to  the  allowance.  Fairly 
construed,  sub-rule  41  must  mean  that  the  items  must 
have  been  objected  to  by  the  party  applying  for  a  review 
of  the  taxation.  Then  there  was  a  very  ingenious  argu- 
ment put  forward,  that  the  bringing  in  of  objections 
would  tend  to  perpetuity,  as  each  side  would  heap 
objections  on  objections  cid  infinitum.  That  would  not 
be  the  case.  After  one  party  has  carried  in  objections, 
and  when  the  other  party,  after  a  change  of  mind  by 
the  taxing  master,  has  carried  in  cross- objections,  the 
whole  thing  is  at  an  end.  I  think  that  the  plaintiff 
has  not  followed  the  course  required  by  the  rules.  He 
ought  to  have  begun  with  sub-rule  39  instead  of  sub- 
rule  41.  In  my  opinion,  therefore,  the  order  of 
Stirling,  J.,  was  quite  right,  and  this  appeal  fails. 

Fay,  L.J. — I  am  entirely  of  the  same  opinion.  The 
appellant  here  was  dissatisfied  with  the  allowance  by  the 
taxing  master  of  certain  items  in  a  bill  of  costs.  He 
says  that  sub-rule  39  has  been  satisfied  because  the  dis- 
allowance of  the  items  was  objected  to  by  the  other  side. 
But  that  is  not  what  the  rule  requires.  In  sub-rule  39 
the  objection  is  to  be  either  to  tiie  allowance  or  to  the 
disallowance,  and  the  grounds  of  the  objection  to  the 
allowance  or  disallowance  ought  to  be  given.  The 
objection  to  the  allowance  cannot  be  the  same  thing  as 
the  objection  to  the  disallowance.  I  think  therefore 
that  the  appeal  fails,  and  must  be  dismissed  with  costs. 

Appeal  d{9mi$$ed. 

Solicitors  for  the  appellant,  Ouddon  A  Co. 

Solicitors  for  the  respondents,  Boolu  A  Som. 


From  Q.  B.  Div.  Nov.  20. 

TOHUNSOK    V.   OOHSOLIDATED   CXKDIT  AVD  MOSTOAGE 
GOBPORATIOH.    (a.) 

Landlord  and  ienani^FrauduUnt  removal  of  goods  to 
avoid  dietreu^Bill  of  edU— Removal  of  goode  within 
Jive  days  of  eeizure—ll  Geo.  2,  e.  19,  tt.  1,  Z^Bille 
of  Sale  Ad  (1878)  Amendment  Act,  1882  (45  dk  46 
Vict,  c  43),  0. 13. 

The  ttatute  11  Oeo.  2,  c  19,  giving  a  landlord  power 
to  sue  for  the  fraudulent  removed  of  the  goods  of  a  tenant 
in  order  to  avoid  a  digress,  does  not  apply  where  the 
goods  have  heoome,  hy  the  execution  of  a  hill  of  sale  hy 
the  tenant,  the  property  of  the  hiU  of  sale  holder. 

The  landlord  has  no  power  to  sue  under  secUon  13  of 
the  Bills  of  Sale  Act,  1882,  where  goods  of  the  tenant 
grants  hy  him  under  a  hiU  of  sale  have  heen  removed  hy 
the  grantee,  ufilh  the  consent  of  the  tenant,  within  five 
days  after  seizure. 

(a.)  Keported  bj  A.  P.  Febobval  Keep,  Evq.,  Barrister- 
at-Law. 


Lane  v.  Tyler,  56  L.  J.  Q.  B.  461,  35  if.  R,  Dig,  32, 
approved. 

Appeal  from  the  decision  of  a  divisional  court  (Field 
and  Manisty,  JJ.). 

The  plaintiff  was  the  landlord  of  premises  at  Guniien* 
bury,  which  were  let  to  a  man  named  Flicker,  who  had 
given  a  bill  of  sale  over  his  furniture  to  the  defendants. 
On  the  29th  of  September,  1887,  rent  to  the  amoont  o( 
£30  was  due  from  Flicker  to  the  plaintiff  in  respect  ot 
the  premises,  and  on  the  evening  of  -that  day  the 
defendants,  with  Flicker's  consent,  seized  and  carried 
away  the  goods  in  order  to  avoid  a  distress.  The  goodi 
were  subeeqnenUy  returned  by  the  defendants  to 
Flicker. 

The  present  action  was  brought  under  section  13  of  the 
Bills  of  Sale  Act,  1882,  for  removing  the  goods  of 
Flicker  within  four  days  after  seizure,  contrary  to  the 
provisions  of  the  section,  and  a  claim  was  added  wder 
11  Geo.  2, 0.  19,  s.  8,  for  damages  for  fraudulently  is- 
moving  the  goods  of  Flicker  in  order  to  prevent  a 
distress  for  the  rent  due.  It  was  tried  before  aranthsm, 
J.,  and  a  verdict  and  judgment  were  given  for  the 
plaintiff,  but  were  set  aside  by  the  Divisional  Ooart. 

The  plaintiff  appealed. 

By  the  11  Geo.  2,  c  19,  s.  1,  power  is  given  to  land- 
lords within  thirty  days  to  follow  and  distrain  on  any 
goods  of  the  tenant  fraudulently  or  clandestinelj 
carried  away  in  order  to  avoid  a  distress  for  rent  then 
due. 

By  section  3,  "If  any  such  tenant  or  lessee  shdljo 
fraudulentiy  remove  and  convey  away  his  or  hsr  gosdi 
or  chattels,  or  if  any  person  or  persons  shall  wilfnlly 
or  knowingly  aid  or  assist  any  such  tenant  or  lessee  in 
such  fraudulent  conveying  away  or  carrying  off  of  anj 
part  of  his  or  her  goods  and  ohattds,  or  in  con- 
cealing the  same,  all  and  every  person  or  persons  so 
offending  shall  forfeit  and  pay  to  the  landlord  «  •  * 
from  whose  estate  such  goods  and  chattels  were 
fraudulentiy  carried  off  double  the  Talne  of  the  goods. 

By  section  13  of  the  Bills  of  Sate  Act  (1876)  Amend- 
ment Act,  1882,  "All  personal  chattels  seised,  or  of 
which  possession  is  taken  after  the  commencement  of 
this  Act  under  or  by  virtue  of  any  bill  of  sale,  .  •  ■ 
shall  remain  on  the  premises  where  they  were  sosefeefl 
or  so  taken  possession  of,  and  shall  not  be  removed  or 
sold  until  after  the  expiration  ol  five  dear  dKjsJion 
the  day  they  were  so  seised  or  taken  possession  of. 

Waddy,  Q.O.,  and  Ogle,  for  the  appeUanfc-Wj 
goods  removed  were  dlstralnable,  and  were  xemereA 
with  the  intention  of  defeating  the  distress  lor  raBt 
already  due.  Bven  if  the  ease  doea  not  fall  within  11 
Geo.  2,  0.  19,  a.  1,  the  defendants,  in  removing  the 
goods  within  five  days  after  seisure,  committed  • 
breach  of  section  13  of  the  Bills  of  Sale  Act,  1882,  foe 
which  the  landlord  can  sue. 

Oock,  Q,0.,  and  Clay,  for  the  respondent8.-Tbe 
goods  were  not  the  tenant's.  They  had  passed  to  the 
defendanto  under  the  bill  of  sale.  The  goods  were 
removed  no  doubt  within  the  five  days,  but  ^^  J'*!^? 
removed  by  the  consent  of  the  grantor,  and  the  landlon 
cannot  complain :  Lane  v.  Tyler,  35  W.  B.  Dig.  32. 

Lord  EsHu,  H.B.— In  my  opinion  this  appeal  moat 
fail.  The  action  was  brought  upon  the  sUtute  11  (f»[ 
2,  c.  19,  and  in  order  to  ouooeed  the  plaintiff  mv* 
bring  himself  within  the  statute.  That  statute  impMee 
certain  consequences  in  the  case  of  the  tenant's  goods  beug 
fraudulently  removed  in  order  to  defeat  a  distress  lo 
rent  which  is  due  at  the  time  of  removal  In  ^^ 
there  is  no  doubt  that  there  was  rent  due,  and  ^J^ 
goods  were  removed  in  order  to  defeat  the  landlom  ■ 
digress  for  that  rent.  But  they  were  not  tiie  ^JJJJ?. ' 
goods  ;  they  were  the  goods  of  the  def endantii  ^^IHm 
thebiUof  sale  was  execated  the  property  in  the  g^^ 
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pHNd  to  th«  defendantB.  Thenfore  the  case  does  not 
eme  witfain  the  statute.  Bat  it  ia  said  that  the  land- 
lord eta  zeooYer  against  the  defendants,  beoaase,  by 
BKika  13  of  the  Bills  of  Sale  Act,  1882,  the  grantee  of 
B  bUlot  Mle  oannot  remoTe  the  goods  seized  under  a 
UQ  of  8sle  nntil  the  expiration  of  five  days  from  the 
dite  of  the  seizare.  Bat  the  plaintiff  has  no  right  to 
eomplaiii  of  that.  The  case  of  Lane  t.  TyUr^  which 
MODS  to  me  to  be  rightly  decided,  shows  that  where 
goods  hsve  been  removed  by  the  consent  of  the  grantor 
of  a  bin  of  sale  within  the  five  days  the  landlord  has 
no  right  to  oomplsin.  The  Bills  of  Sale  Act  was  not 
pttood  in  the  interests  of  landlords,  but  to  regulate 
tbe  rights  of  grantors  and  grantees  of  bills  of  sale. 
That,  tberefore,  disposes  of  the  second  point,  and  the 
appeal  most  be  dismissed. 

LunxLn,  I^J. — I  am  of  the  same  opinioo.  The 
ilitato  of  George  IL  refers  to  the  frandalent  remoTal  of 
the  teaanf  8  goods  in  order  to  avoid  a  distress.  Here  it 
ii  plain  that  the  goods  were  not  those  of  the  tenant,  bat 
of  the  dofendants.  The  property  had  been  transferred 
bj  the  exeoation  of  this  bill  of  rale.  As  to  the  second 
poiat,  it  is  obvious,  when  the  Bills  of  Sale  Act  is  looked 
into,  especially  having  regard  to  section  7,  which  gives 
the  grsntor  power  to  apply  to  the  court  within  five  days 
o(  Os  seizare,  that  the  Act  was  not  passed  in  the  in- 
tansfs  of  the  landlord,  who  has  no  locus  ikmdi  to  com- 
plain of  its  breaob.  Therefore  the  decision  in  LaiM  v» 
T^kr  is  otmieot^  smd  most  be  adopted. 

Lons,  L.J. — Up  to  the  moment  of  the  distress  the 
goods  of  a  stranger  or  of  a  lodger  may  be  removed  in 
orier  to  svoid  the  distress  without  any  contravention  of 
tbs  Aet  of  Qeorse  II.  In  this  ease  the  goods  wete  not 
fboss  of  the  tenant.  They  had  passed  to  the  defendants 
ndsr  the  bUl  of  sale.  The  removal,  therefore,  does  not 
tome  within  the  statute.  On  the  second  point,  I  will 
Qolj  asy  that  I  entirely  agree  with  Lane  v.  TyUr^  which 
BppssB  to  me  to  be  good  law.  If,  with  the  consent  of 
tte  grantor  of  a  WX  of  sale,  the  goods  seized  are 
KBoved  by  the  grantee  within  five  days  of  the  seizare, 
tbe  landknd  has  no  right  to  complain.  I  agree,  there- 
ion,  that  this  appeal  must  be  dismissed. 

Afftal  ditmiiBed. 

Solieitor  for  the  appellaat,  J.  B.  ChurchUl. 

SoUeiton  for  the  respondent,  Vemderpwnp  A  Eve. 


From  Q.  B.  Div.  July  3,  4 ;  Aug.  9,  1889. 

JOHKSOK   9.   LiSDSAY.    (a.) 

MaAr  and  mtvcmi^  Employer' e  liahilUy^AeGiderU^ 

^^ynu—Chmaum  emfioynwat^Oomnum   matter 

—CkHorador  and  SMd-confracdor. 

tT.,  a  workmatif  woe  employed  wiih  others  by  H,,  a 
M2er,  tn  carrying  out  certain  works  whieh  H.  had 
Wkaeted  to  do.  Under  the  contract,  £.,  an  iron- 
fmnder,  was  to  do  certain  special  work  (required  to  he 
^hy  a  spedalitt)  at  a  price  to  be  paid  out  of  the 
nnfrael  price  for  the  whole  work,  but  L»  paid  and  had 
ttatrol  09er  his  own  workmen.  cT.,  having  been  injured 
H  fle  negligence  of  L.'s  workmen,  brought  an  action  for 
Senega  against  L. 

Bfldy  by  Ootton  and  Lopes,  L.JJ.  (dissentiente  Fry, 
I^0>  tikef  L.  woe  a  sub'COntrador  under  J7.|  and  was, 
vtt^  bis  workmen,  in  the  employment  and  under  the 
antrol  o/  H.,  te^o  was  accordingly  the  common  master 
of  the  iniwnng  and  in  fared  workmen  ;  that  the  ease  was, 
there/ort,  governed  by  WIggett  v.  Fox,  4  Jf..  5.  254, 
11  Ex,  832,  and  the  action  could  not  be  moMained, 

M  Bepoited  by  B.  H.  Dbaitb,  Esq.,  Barrister-at-Law. 


Decision  of  the  Divisional  Court  (Pollock,  B.,  and 
Manisty,  J.)  affirmed. 

Abraham  v.  Bsynolds,  8  PF.  R.  181,  B  S.dt  N.  143, 
explained  and  dieUnguished, 

Held,  by  Fry,  L.J.,  thai  L.  was  not  a  sub^eon^aetor 
under  B,;  that  the  burden  of  proving  that  H.  had 
control  over  L,*s  part  of  the  work  and  over  the  workmen 
engaged  on  tf,  lay  upon  L,,  and  thai  he  had  not  dis- 
chairged  thai  burden ;  thai,  even  if  there  was  common 
employment,  there  was  no  common  master;  and,  thai 
being  so,  the  ease  was  not  within  Wiggett  v.  Fox,  and 
the  defence  of  common  employmenl  was  not  matntain" 
able. 

This  was  an  appeal  by  the  plaintiff,  George  Johnson, 
from  an  order  of  a  IMvisioiud  Oourt  (PoUook,  B.,  and 
Manisty,  J.)  setting  aside  a  verdict  given  in  favour  of 
the  plaintiff,  and  entering  Judgment  for  the  defendants. 

Messrs.  Higgs  ft  Hill  were  contractors,  and  they 
entered  into  a  contract  with  an  architect,  acting  on 
behalf  of  the  landowners,  for  carrying  out  oervain 
building  operations.  Under  the  contract,  Lindsay  ft 
Go.,  or  any  other  firm  to  be  approved  by  the  architect, 
were  to  be  employed  to  do  a  part  of  the  work  required 
to  bo  done  by  speoiaUsts ;  and  in  fact  Lindsay  ft  Oo. 
were  so  employed.  The  plaintiff  was  a  workman  em- 
ployed by  Higgs  ft  Hill,  and  he  was  injured  by  a  bucket 
falling  on  him,  owing,  as  it  was  alleged,  to  the  negli- 
gence of  the  defendants^  workmen.  The  defendants 
denied  the  negligence  and  pleaded  contributory  negli« 
genoe ;  and  another  defence  set  ap,  and  on  which  this 
case  turned  in  the  Oourt  of  Appeal,  was  that  of  *'  common 
employment."  The  accident  arose  in  this  way:^A 
bucket  was  being  hoisted  up  by  Lindsay's  men  by 
means  of  a  pulley  to  an  elevated  platform  on  which 
tbe  defendants'  part  of  the  work  had  to  be  done,  when 
the  high  wind  unhooked  it  so  that  it  fell  on  the  plaintiff 
and  injured  him.  He  was  picked  up  by  one  of  the 
defendanta*  men,  who,  being  asked  by  the  plaintiff  why 
they  had  not  hooked  the  bucket  securely,  replied,  "  We 
were  in  a  hurry." 

The  action  was  tried  by  Grantham,  J.,  in  Middlesex, 
and  the  learned  judge  put  the  above  statement  (as  to 
the  cause  of  the  accident)  to  the  Jury  as  part  of  the 
evidence.  The  jury  found  a  verdict  for  fifty  guineas  for 
the  plaintiff.  On  appeal,  the  Divisional  Oourt,  consist- 
ing of  Pollock,  B.,  and  Manisty,  J.,  considered  they 
were  bound  by  the  case  of  Wiggetl  v.  Fox,  4  W.  B. 
854,  11  Ex.  832,  and  accordingly  set  aside  the 
verdict  on  the  ground  of  ''common  employment,"  and 
entered  judgment  for  the  defendants,  and  they  als3  held 
that  the  plaintiff's  statement  as  to  what  Lindsay's  men 
had  said  at  the  tim^  of  the  accident  was  not  admissible 
as  evidence. 

The  plaintiff  appealed. 

Ch^iry  {Harris,  Q,0.,  with  him),  for  the  appellant.— 
The  Divisional  Oourt  thought  they  were  bound  by  the 
decision  in  Wiggett  v.  Fox  ;  but,  in  the  first  place,  that 
case  is  diatingoishable  from  the  present  one,  and, 
secondly,  it  has  been  overruled  by  more  recent  cases. 
Here  the  employers  who  were  guilty  of  negligence  were 
not  sub-contractors  under  Higgs  ft  Hill.  The  latter 
had  no  control  over  Lindsay's  servants,  nor  Lindsay 
over  theirs,  and  each  paid  their  own.  Higgs  ft  HiU 
contracted  to  do  the  whole  of  the  work  in  accordance 
with  the  spedfloation,  and  the  total  amount  to  be 
paid  them  incladed  payment  for  the  part  of  the 
work  to  be  done  by  Lindsay.  It  was  all  put 
into  one  ao  as  to  make  a  lump  sqm,  but  really 
the  contracts  were  separate.  [Lorsf,  Ij.J.,  re<* 
ferred  to  the  case  of  Hutchinson  ▼•  The  York, 
Newcastle,  and  Berwick  Railway  Co,,  5  Ex.  348.]  The 
nearest  case  to  this  is  Wiggett  v.  Fox,  but  the  facts 
welre  not  the  same,  and  if  that  decision  were  out  of  the 
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way  this  could  not  be  held  to  be  a  oaae  of  "  common 
employment"  In  that  caae  the  defendants  were  the 
coDtrabtors,  and  let  oat  to  the  employer  of  the  deceased 
oextain  piece  work,  and  paid  the  deceased  with  their 
own  hands,  and  retained  the  control  over  the  deceased 
workman's  employer  and  his  workmen.  The  doctrine 
of ''  common  employment "  is  recognized  in  PrietUey  t. 
i^owleTf  3  M.  ft  W.  1,  but  there  the  plaintifE  does  not 
seem  to  have  been  aware  of  the  defect,  though  the  defend- 
ant was.  In  Abraham  ▼•  Beynolda,  8  W.  B.  181,  5 
H.  &  K.  143,  at  p.  149,  OhanneU,  B..  explained  WiggeU 
T.  Foxt  showing  the  facts  to  be  different  from  what  they 
are  here.  In  the  present  caae  neither  of  the  contrac- 
tors had  power  to  dismiss  the  servants  of  the  others. 
In  SaurJce  y.  The  WhUe  Mou  OoUiery  Oo^  25  W.  R. 
263,  2  0.  P.  D.  205,  WiggeU  ▼.  Fox  was  doabted.  The 
principle  that  underlies  the  doctrine  that  an  employer 
of  labour  is  held  not  to  be  liable  for  damage  to  a  work- 
man caused  by  a  person  in  the  same  employment,  is 
that  the  workman  can  say  Here  is  a  person  who  is 
wanting  in  skill  or  care,  if  yon  do  not  dismiss  him  you 
will  be  liable  for  any  mischief  done  by  him,  and  unless 
you  remove  the  source  of  danger  I  am  entitied  to  leave 
your  service  vrithout  notice.  [Lopbs,  L.J.— Defective 
machinery  or  an  incompetent  servant  takes  the  case  out 
of  the  doctrine  of  *'  common  employment.*']  Tea,  with 
tl)e  qualification  that  the  master  is  aware  of  the  defect 
or  incompetence.  The  principle  of  "  common  employ* 
ment  "  is  also  explained  in  Warhutton  v.  Oreat  Western 
Railway  Co.,  15  W.  B.  108,  L.  B.  2  Ex.  30,  at  pp.  32, 
33.  In  Turner  v.  QreaUEaeUrn  Railway  Co.,  83  L.  T. 
K.  8.  431,  24  W.  B.  Dig.  150,  it  was  held  that  there 
was  not  common  employment.  Here,  as  in  that  case, 
each  firm  of  contractors  paid  and  retained  control  over 
their  own  servants.  '*  Ck>mmon  employment"  is  where 
the  plaintiff  is  in  the  position  of  a  fellow  servant  of  the 
wrong-doer.  The  service,  employment,  and  payment 
must  be  common.  In  Rourke  v.  White  Mobs  Colliery 
Co,f  Oockbum,  O.J.,  in  considering  whether  WiggeU  v. 
Fox  was  rightly  decided,  said,  "  My  own  view  is  that 
it  was  not."  Therefore  that  case  is  not  binding  to  the 
full  extent  to  which  it  goes,  but  must  be  limited  to  its 
own  facts  and  circumstances.  BaU  v.  Johnson,  13 
W.  B.  411,  3  H.  ft  0.  589,  is  another  case  of 
<<  common  employment."  In  WiggeU  v.  Fox  the  man 
killed  was  under  the  control  of  the  defendant,  and 
in  that  case  the  wrongdoer  was  employed  by  the  con- 
tractors in  chief,  and  the  sufferer  by  the  sab*oontraotor, 
whereas  here  it  was  the  converse  case. 

Kemp,  Q.C.,  and  PouUer,  for  the  respondents. — ^The 
building  owners  made  their  contract  with  Higgs  ft  Hill, 
and  had  nothing  to  do  with  Lindsay  ft  Oo.,  but  they 
insisted  on  a  part  of  the  work  being  done  by  specialists, 
and  so  Lindsay  ft  Go.  were  brought  in  by  Higgs  ft  Hill. 
[Fjlt,  L.J. — How  can  the  sub-contractor  here,  when 
sued  by  a  servant  of  the  head  contractor,  set  up  the 
caae  that  his  own  servants  are  employed  by  the  head 
contractor  P  Is  that  a  defence  against  the  n^ligence  of 
hia  own  servants?]  Yes.  In  Rourke  v.  The  White 
Mots  CoUiery  Co.  the  other  Judges  did  not  express  any 
concurrence  in  the  Chief  Justice's  dictum  as  to  WiggeU 
V.  Fox.  The  question  of  negligence  arose  from  the  way 
the  bucket  was  fastened,  which  was  only  seen  by  the 
witness  from  a  distance.  Grantham,  J.,  put  to  the  jury 
as  part  of  the  evidence  what  was  said  to  have  passed 
between  the  injured  man  and  Lindsay's  workmen  imme- 
diately after  the  accident.  We  ask  to  keep  our  judg- 
ment, or,  in  the  alternative,  for  a  new  trial.  [They 
referred  to  ord.  31,  r.  6,  of  the  Bnlee  of  the  Supreme 
Ck>urt,  1888.]'  Lindsay  is  entitled  to  stand  in  the 
shoes  of  Higgs  ft  Hill  as  to  the  defence  of  common  em- 
ployment. Morgtm  v.  The  Vale  of  Neath  Railway  Co., 
14  W.  B.  144,  L.  B.  1  Q.  fi.  149»  5  B.  ft  a  570, 
referred  to  by  this  court  in  the  case  of  Charles  t« 


Taylor,  3  a  P.  D.  492,  26  W.  B.  Dig.  140,  is  itrooglj 
in  our  favour. 

Ouiry,  in  reply. — In  order  to  avail  themselves  of  tba 
defence  of  common  employment,  the  defendants  miutbe 
the  common  employer.  In  Swainson  v.  North*  EasUm 
Railway  Co.,  26  W.  B.  413,  3  Ex.  D.  841,  PoUook,  B., 
at  p.  344,  after  referring  to  WiggeU  v.  Fox  andthe  other 
cases,  said,  "  In  all  these  cases,  there  was  not  onlj  a 
common  employment,  that  is,  employment  with  a 
common  object,  but  also  common  service,  that  is,  aenice 
under  one  master."  [Lopbs,  L.J.— Was  not  Lladsij 
doing  the  work  for  which  Higgs  had  contracted,  so  that 
bothLindsayandhisservantswereinHiggs'semploTmentP] 
No.  In  order  to  ascertain  who  is  liable,  you  moat  look 
to  the  wrongdoer  himself  or  to  the  first  person  in  the 
ascending  line,  who  is  the  employer  and  has  oontml  OTer 
the  work:  Murray  v.  Currie,  19  W.  B.  104.  L.  B.  6 
0.  P.  24 ;  and  Bartonshm  Coal  Oo.  v.  BM,  6  W.  B. 
664,  where  Lord  Oranworth  explained  that  a  fellot 
workman  knows  the  risks  he  undertakes.  That  wh 
referred  to  and  approved  by  Lord  Oaims,  XX,  in 
WUson  V.  Merry,  L.  B.  1  Scotch  App.  Gas.  386, 
at  p.  381.  Higgs  ft  Hill  cannot  be  affected  with  the 
knowledge  of  the  risks  here.  The  principle  of  "cooimoa 
employment "  is  that  as  the  servant  has  as  good  aa 
opportunity  as  his  master  of  judging  as  to  the  inoom- 
petence  of  his  fellow-servant,  he  cannot  reoover  damagei 
from  his  master  for  injuries  caused  by  that  fellow-aec- 
vant.  That  was  not  so  here^the  plaintiff  had  no  oppor- 
tunity of  judging  whether  the  persons  employed  bj 
Lindsay  were  incompetent  or  not. 

P(mtt»r  asked  leave  to  refer  to  the  Scottish  caae  o( 
Woodhead  v.  Qartnsss  Mineral  Co.,  1877,  Court  of  Seek 
Oas.,  4th  series,  469. 

Cmr.  adv.  nit. 

Aug.  9. — ^OoTTON,  L.J. — I  have  had  the  opportunity 
of  reading  the  jn^^ent  of  Lopes,  L.J.,  with  which  T 
agree. 

LoFBs,  L.J.— The  plaintiff  in  this  case  was  employed 
by  Higgs  ft  HiU.  The  man  whose  ne^genoe  oanaad 
the  injury  to  the  plaintiff  was  directly  employed  by  the 
defendantp.  The  qaestion  to  be  determined  la  whethec 
the  plaintiff  has  a  cause  of  action  against  the  dsfeod* 
ants  as  the  masters  of  the  man  who  caused  the  injoxy. 
This  entirely  depends  on  the  relative  poeitlon  of  the 
injuring  and  injured  man.  Higgi  ft  Hill  had  eon- 
traoted  for  the  whole  work  of  improving  and  alteiiog 
certain  dwelling-houses  under  the  snpwviaion  of  sn 
architect.  A  certain  portion  of  this  work  waa  of  a 
special  and  definite  kind,  which  was  to  be  done  undsr  a 
special  clause  in  Higgs  ft  Hill's  contract.  The  architect 
was  to  select  the  persons  to  do  this  wcnrk,  and  Higga  t 
Hill  were  to  allow  the  persons  so  selected  the  use  of 
their  scaffolding,  and  were  to  provide  them  with  any 
needful  attendants  for  the  carrying  oat  of  the  moA, 
and  were  to  work  with  them  as  might  be  necesaarjr  for 
the  due  despatch  of  their  work.  The  work  was  to  be 
carried  out  in  accordance  with  a  specification  and  in- 
structions to  be  forwarded  by  the  architect  to  Higgt  ^ 
Hill.  The  architect  selected  the  defendants,  and 
obtained  an  estimate  for  the  work  from  them  for  £813| 
which  was  duly  forwarded  to  Higgs  ft  HiU.  ThU  aav 
was  included  in  the  contract  of  Higgs  ft  Hill,  and  wai 
to  be  paid  by  them.  It  was  admitted  that  the  man 
who  caused  the  injury  had  been  selected  with  reasonable 
caret  and  that  all  the  materials  and  resources  were 
adequate  and  proper.  In  these  dreumatances  we  ara  of 
opinion  that  the  defendants  became  sub-contractors 
under  Higgs  ft  Hill,  and  were,  together  with  the  men 
directly  employed  by  them,  in  the  employment  of,  sod 
under  the  general  control  of,  Higgs  ft  HiU^WDi^og 
together  for  one  common  object— i.e.».  the  oaayiog  out 
of  Higgs  ft  HiU's  oontnwt-«&d  tnUng  npoa  thflBMlfi* 
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•11  the  lukf  natiually  inddent  to  the  work  they  had 
Qodertikeii.    Higgs  ft  HiU  were  the  oommon  masters 
of  the  iojnzuig  and  injured  men,  both  were  in  their 
employment,  both  were  engaged  at  the  time  of  the 
isjoiy  in  performing  an  operation  inelnded  in  Higgs  & 
Hfll'i  contract,  and  lor  whioh  Higgs  k  HiU  were  to 
reeeiTe  pajment*  and  both,  the  one  directlj  and  the 
other  indiieotljr,  were  paid  bj  them.    This  ease  comes 
withhi  the  decision  of  Wiggdl  v.  Fom.     In  that  oase 
the  defendants  had  contracted  with  the  Crystal  Palace 
Go.  to  erect  two  towers.     They  themselTCS  supplied 
BAterials,  seaifolding,  and  tools,  bat  engaged  one  Moss 
as  a  piece-worker,  who  empbyed  Wiggett  and  others  as 
lorkmen  nnder  him.     Whilst  Wiggett  was  engaged  at 
Ua  work  one  of  Fox  ft  Oo.'s  own  workmen  let  fall  a 
keavy  tool  from  the  top  of  one  of  the  towers  and  killed 
him.     It  was  held  that  Fox  ft  Go.   were  not  liable. 
AUerson,  &,  said:  "Here  both  the  sezfants  were  at 
the  tiaie  of  the  injury  engaged  in  doing  the  common 
vork  of  the  contractors,  the  defendants,  and  we  think 
that  the  sub-oontractor  and  all  his  serYants  must  be 
eoBsldered  as  being  for:  tiUs  purpose  the  servants  of  the 
defendants  whilst  engaged  in  doing  work,  eachdaroting 
his  attention  to  the  work  necessary  for  the  completion 
of  the  whde,  and  working  together  for  that  purpose." 
Aad again,  further  on  in  his  Judgment,  he  says:  *'If 
WB  were  to  bold  the  defendants  liable,  we  should  be 
obliged  to  hold  that  every  contractor,  where  various 
todeemen,  bricklayers,  plumbers,  and  the  like  are  em- 
pl«7«l  to  buOd  a  house,  would  be  liable  for  all  accidents, 
Ae.,  Udtr  se,  to  the  various  workmen  so  employed  in  the 
eoianon  object,  and  it  is  difficult  to  see  that  it  could 
ifep  there ;  poadbly  the  common  employer  of  them  all 
might  be  made  liable  in  such  cases."    The  case  of 
WiygtU  v.  Fox  is  the  inverse  of  the  present  case,  but 
sppean  to  us  to  involve  the  same  principle.    It  has 
aerer  been  overruled,  but  has  been  commented  on  by 
ChsnneU,  B.,  and  Martin,  B.,  in  Abraham  v.  B«ynQld», 
The  defendants  hi  that  case  were  cotton  brokers,  and 
tbeplaintiilwas  the  servant  of  Jump  ft  Son,  who  had 
coBtwBted  to  do   all   the  defendants*  carting.      The 
llaiatifl  was  sent  by  Jump  ft  Son  with  a  lorry  to  feteh 
ootlni  lor  the  defendants  from  the  warehouse  of  a  third 
pwBoa.    Hie  cotton  was  lowered  by  the  defendants' 
manta  into  the  lorry,  and  there  received  by  the  plain- 
tiff.   Owing  to  their  negligence  a  bail  fell  upon  and 
iajured  him.    It  was  held  by  the  Court  of  Bxohequer 
that,  aa  he  was  not  under  the  control  of  the  defendants, 
he  TBS  entitled  to  recover  damages  from  them,  although 
he  TBS  eognged  in  a  common  operation  with   their 
iwvaats.    It  is  to  be  observed  that  it  is  not  and  could 
Mt  be  soggested  that  the  defendants  were  the  common 
■ertera  of  the  injuring  and  injured  man,  nor  were  they 
both  hi  anjr  sense  paid  by  the  defendants.    The  work 
vai  Jeint  but  the  employment  different.    Ohaunell,  B., 
ladMartiB,  B.,  say  they  assented  to  the  Judgment  in 
^%ett  ▼•  Faaoj  because  they  thought  Fox  ft  Oo.  had 
enrtnd  ever  Wiggett    Having  regwd  to  the  facts  of 
tbs  esse  which  th^  were  deciding,  we  think  they  must 
have  meant  beeause  they  thought  the  relation  of  master 
«d  servant  eziated  between  Wiggett  and  Fox  ft  Oo. 
Then  is,  therefore,  a  material  distinction  between  the 
«Me  of  Ahraham  v.  BeyncUds  and  the  present  case.    We 
kaov  of  no  oase  where  it  has  been  held  that  a  man  is 


lisUe  for  am  injury  cansed  by  his  servant  when  the  man 
doing  the  injury  and  the  infnred  man  are  to  be  con- 
lidend  as  employed  in  doing  the  work  of  another  who 
is  the  coamcm  master  of  both.  The  principle  of  oommon 
tmi^aymmt  has  been  carried  much  further  in  a  recent 
Sooteh  eass,  Woodhtad  v.  Qoflnm  Mineral  Co.,  where 
it  was  hdd  that  all  persons  engaged  upon  the  same 
vctk,  wheOer  in  the  same  service  or  not,  had  taken  the 
ihki  of  tile  wodc  upon  themselves  and  had  no  remedy 
for  anything  but  the  personal  negligence  of  those  oo- 
^intheworiE.    The  English  authoritiee  do  not 


go  so  far  as  this,  and  for  the  purpose  of  the  present  case 
it  is  unnecessary  to  go  so  far,  as  we  think  there  was 
not  only  co-operation  in  the  work,  but  a  oommon  master 
and  a  common  employment.  We  therefore  think  that 
the  appeal  must  be  dismissed. 

Fby,  L.J. — I  regret  that  I  am  unable  to  concur  in  the 
Judgment  that  has  been  delivered.  The  case  appears  to 
me  to  be  one  of  very  considerable  importance,  and  I  will 
therefore  state  my  reasons  for  difEering  from  my  learned 
brethren.  The  first  question  is  whether  Lindsay  ft  Oo. 
were  sub-oontraotors  to  Higgs  ft  Hill.  I  have  come 
to  the  conclusion  that  they  were  not. 

The  facts  were  as  follows : — Mr.  Burden,  the  arobiteot 
who  was  superintending  the  erection  of  the  building, 
obtained  an  estimate  from  the  defendants,  Lindsay  ft 
Oo.,  who  were  ironfounders,  of  the  cost  of  constructing 
and  fitting  a  fireproof  flooring  for  the  roof  of  the  building. 
Mr.  Burden  subsequently  entered  into  a  contract  with 
Higgs  ft  Hill  for  the  erection  of  the  buUdings.  That 
contract  nowhere  provided  that  Higgs  ft  Hill  should  do 
the  whole  of  the  work,  nor  is  there  any  specification  with 
regard  to  their  doing  that  particular  work.  It  contained 
a  general  provision  that  for  the  purpose  of  carrying  out 
the  works  specified  to  be  executed  by  other  trademen, 
and  for  whioh  provisional  amounts  were  included  in  the 
estimate,  the  contractors  were  to  allow  free  access  to  the 
premises  and  all  reasonable  facilities  to  such  tradesmen 
for  carrying  out  the  several  works  reserved  for  them  to 
perform.  It  also  contained  a  special  provision  that 
Higgs  ft  Hill  were  to  provide  a  sum  of  £813  to  be  paid 
to  Lindsay  ft  Oo.,  or  any  other  firm  to  be  approved  by 
the  architect,  for  the  fireproof  flooring  in  question ;  and 
were  to  allow  Lindeay  ft  Oo.  the  use  of  their  scailolding, 
and  to  provide  necessary  attendants  for  the  carrying 
out  of  their  work,  and  to  work  with  them  as  might  be 
neoessary  for  the  due  despatch  of  their  work,  all  of 
which  seem  to  me  to  be  quite  inconsistent  with  the  idea 
of  Lindsay  ft  Oo.  being  sub-contractors  to  Higgs  ft  Hill. 
When  the  building  had  reached  the  point  at  which  it  be- 
came necessary  for  the  flooring  to  be  laid,  the  architect 
communicated  with  Lindsay  ft  Oo.,  and  they  proceeded 
to  do  the  work.  On  that  state  of  facts  I  cannot  come  to 
the  conclusion  that  they  were  in  the  position  of  sub- 
contractors at  all,  but  in  my  opinion  they  were  inde- 
pendent contractors  for  a  particular  portion  of  the 
work. 

Secondly,  even  if  they  were  sub-contractors,  the 
further  question  arises  whether  the  contract  contained 
any  provision  for  Higgs  ft  Hill  having  control  over  that 
part  of  the  work  and  the  workmen  engaged  on  it. 
The  burden  of  proving  that  there  was  any  such  control 
lies  upon  the  defendants,  but  there  is  no  evidence  at  all 
to  show  that  Higgs  ft  Hill  had  any  power  to  control  the 
execution  of  this  part  of  the  work,  and  there  is  nothing 
to  show  that  they  had  any  control  over  Lindsay  ft  Oo.'s 
workmen,  or  that  they  had  power  to  dismiss  them,  or 
were  under  any  liability  to  pay  them,  and  the  proba- 
bilities of  the  case  seem  to  me  very  strong  against  thi^ 
hypothesis.  Lindsay  ft  Oo.  had  undertaken  to  do  this 
work,  and  they  were  responsible  for  doing  it  rightly. 
They  were  specialists  and  employed  their  own  skilled 
men,  and  therefore  the  notion  that  they  would  submit 
to  the  control  of  a  firm  of  general  builders  is  not  one 
that  commends  itself  to  my  mind.  I  think,  therefore, 
that  there  was  no  control  in  Higgs  ft  Hill  over  Lindsay 
ft  Oo.'s  woric  or  workmen.  Those  appear  to  me  to  be 
the  facts  of  the  case.  When  I  turn  to  the  authorities 
I  feel  I  am  placed  in  a  position  of  considerable  diffl- 
oulty.  There  nppear  to  me  to  be  oases  binding  on  this 
court  which  do  lay  down  oertain  principles  of  law  with 
sufficient  clearness.  On  the  other  hand,  there  are  cases 
(and  some  of  them  in  the  House  of  Lords)  which  have 
laid  down  principles  which,  it  fully  developed,  seem 
inconsistent  with  the  c^ses  which  I  consider  binding  on 
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HighOoubt. 


this  oourL  I  think  that  WiggtU  ▼•  Foo^  as  explained 
hy  Oookbnxn,  0.  J.,  in  ^uriSw  ▼.  Whiit  Mom  OoUiery  Co., 
and  by  Obannell,  B.,  in  Abraham  t.  BiynoUst  and  by 
Pollock,  B.,  in  Sumimon  t.  North-' EatUm  Railway  Oo.^ 
does  not  goietn  the  present  case.  All  those  oases 
prooeed  on  this— that  the  oontrol  of  odo  person  over  the 
work  and  the  men  is  the  test  to  be  applied  in  order  to 
ascertain  whether  the  master  is  liable  or  not.  In 
Rourke  ▼.  The  White  Mow  OoUiery  Oo.  Gookbnm,  GJ., 
expressed  his  opinion  that  the  decision  in  WigffeU  ▼. 
Fox  oould  only  be  supported  on  that  principle.  What 
he  says  is  this :  '*  It  is  qaite  annecessary  to  say  whether 
the  case  of  Wiggeli  ▼•  Fox^  which  was  relied  on  by  the 
defeodants,  was  rightly  dedded.  My  own  view  is  that 
it  was  not,  though  I  might  agree  with  the  decision  if  I 
could  come  to  the  conclusion  that  the  facts  were  what 
Ohannell,  B.,  appears  to  haye  thought  they  were  in  the 
explanation  he  gives  of  that  case  in  Ahraham  t. 
Biynolda"  And  in  Swaineon  t.  North-Ea^iern  Rail* 
way  Co,,  which  was  a  decision  of  this  court,  two  of  the 
Lords  Justices  took  the  same  view. 

I  think,  therefore^  that  in  the  present  case,  in  which 
there  was  no  oontrol  over  the  work  or  over  the  men 
by  one  common  master,  the  defence  of  common  em- 
ployment cannot  be  maintained.  But  the  next  cases 
—  Warhurion  ▼.  Great  Western  Railway  Go,  and 
Swainaon  ▼.  North'Eastem  Railway  Go,  —  seem  to 
me  to  establish  another  proposition — that,  in  order 
that  the  master  may  escape  liability,  there  must 
be  not  only  common  employment  but  a  common 
master.  In  the  former  case  Kelly,  O.B.,  referring 
to*  the  recent  authorities,  said :— ''  The  principle,  or, 
rather,  the  propobition,  of  law  established  by  these  oases 
is,  that  where  two  or  more  persons  are  the  servants  of 
one  master  and  engaged  in  one  common  employment, 
the  master  is  not  liable  to  an  action  for  any  injury 
sustained  by  one  servisnt  by  reason  of  the  negligence  of 
another  in  the  work  or  employment  which  is  common 
to  both  or  incidental  to  the  carrying  on  of  the  general 
business  or  the  operations  in  whldi  the  one  and  the 
other  are  engaged.  And  the  ground  upon  which  the 
decisions  have  been  pronounced  is,  that  it  must  be  pre- 
sumed that  a  servant  takes  upon  himself  the  risk  of  any 
injury  he  may  sustain  by  the  negligenoe  of  another 
servant  under  the  same  master  and  in  the  same  em- 
ployment, and  that  such  risk  is  part  of  the  consideration 
for  the  wages  which  he  is  entitled  to  receive.*' 

In  Swaineon  v.  North-Saetem  Railway  Go.  that 
view  was  adopted  not  only  in  the  Divisional  Court,  but 
by  the  learned  judges  of  this  oourt.  Lord  Bramwell 
said :  *'  The  two  forms  of  the  proposition  seem  to  me 
substantially  the  same ;  in  either  case  it  is  necessary  to 
prove  that  a  relation  has  been  established  between  the 
person  who  oomplains  and  the  master  of  the  person 
who  does  the  injury.'*  And  Lord  Esber  said :  "  I 
think  that  the  authorities  bear  out  the  proposition  laid 
down  in  the  Exchequer  Division— that  in  order  to  give 
rise  to  the  exemption  there  must  be  a  oommon  employ- 
ment and  a  oommon  master.'*  Applying  that  to  the 
present  case,  if  there  was  a  oommon  employment  there 
certainly  was  no  common  master. 

That,  again,  is  explained  in  Warhurton  v.  Chreat 
Western  Railway  Go,,  L.  E«  8  Ex.,  at  p.  33,  where  it 
is  said  "  the  ground  upon  whioh  these  decisions  have 
been  pronounced  is,  that  it  must  be  presumed  that  a 
servant  takes  upon  himself  the  risk  of  any  injury  he 
may  sustain  by  the  negligenoe  of  anotheft  servant  under 
the  same  master  and  in  the  same  employment,  and  that 
such  risk  is  part  of  the  consideratiou  for  the  wages 
which  he  is  entitled  to  receive.** 

The  plaintiff  here  never  received  any  wages  from 
Lindsay  &  Co.,  whether  they  were  sub^Bontraotors  or 
independent  contractors,  and  therefore  the  principle 
stated  by  Kelly,  C.B.,  for  the  exemption  of  the  master 
does  not  apply.    And  I  cannot  help  observing  that  thitf 


is  the  first  case  in  which  the  doctrine  of  comnum 
employment  has  been  held  to  apply  to  a  sub-oontrae* 
tor.  In  the  other  cases  the  person  complaining  has 
been  employed  by  the  sabHsontraotor*  and  the  wrong- 
doer by  the  head  contractor.  Those  authorities  iHdoh 
ars  binding  on  me  lead  me  to  the  oondnsion  tiiat  tha 
defence  of  common  employmeat  ought  not  to  snooeed* 
I  wiU  go  a  little  further,  however,  and  admit  ttiat  I 
feel  great  diiBoulty  in  understanding  the  grounds 
of  many  of  the  oases.  The  ease  of  WUeon  v.  Merry 
seems  to  approach  the  matter  from  a  difEer«nt 
side,  and  if  that  were  the  only  authority  to  be 
considered  X  might  conour  in  the  oondnsion  arrived 
at  by  my  learned  brethren.  I  should  then  say  that 
negligence  is  the  default  in  performing  some  duty  to 
take  care ;  and  I  should  say  that  the  duty  of  a  master 
to  the  general  public  is  to  take  care  that  they  are  not 
injured  by  himself  or  his  men,  and  that  the  duty  of  a 
master  towards  those  in  his  employment  in  any  given 
work  which  the  master  does  not  personally  exeente  is 
to  select  competsnt  workmen  and  furnish  them  with 
adeqaala  materials  and  resonioes,  and  that  if  be  doss 
that  he  has  discharged  his  duty.  Here  we  have  this 
question.  What  is  the  duty  of  a  maater  who  does  not 
personally  exeente  the  work  towards  a  workman  not 
employed  hf  him,  but  who  is  a  servant  of  another 
master  who  has  taken  part  in  the  common  enterprise  t 
I  know  of  no  authority  to  answer  that  question.  But  I  do 
know  that  in  WUion  v.  Merry  Lord  Osims  indicated  the 
difference  in  this  respect  between  a  member  of  the  general 
public  and  a  workman.  He  said  :-^*' A  servant  may  ohooae 
for  himself  between  serving  a  master  who  does  and  « 
master  who  does  not  attend  in  person  to  his  businees*" 
Applying  that  principle  to  the  present  case,  a  man  may 
choose  between  taking  part  in  an  enterprise  in  whioia 
there  is  the  co-operation  of  masters  who  employ  ser- 
vants, and  not  taking  part  in  snoh  an  enterprise.  If  he 
voluntarily  takes  part  in  such  an  enterprise  he  oanncyt 
complain  of  the  master  who  does  all  he  can,  who  ohooaos 
competent  servants  and  supplies  them  with  fitting 
materials  and  appliances.  That  view  might  have  cofD-> 
mended  itself  to  me  if  there  were  no  other  decision  on 
the  subject  bnt  WiUon  v.  Merry,  But  it  is  obvions 
that  that  law  of  reason  would  have  far-reaching  con- 
sequences,  and  it  would,  in  my  opinion,  overmla  sonae 
of  the  cases  whioh  are  binding  upon  me.  I  do  not, 
therefore,  feel  myself  at  liberty  to  adopt  it. 

Appeal  diBmiBacL 

Solicitors  for  the  appellant,  Langkie  dt  Biden^ 

Solicitor  for  the  respondents,  G»  H.  Fineh. 


Wib  <K0ttl1  of  fptt0t(ce. 


Chan.  Div.l 
Ohitty,  J.  j 


Oct  29,  30;  Nov.  ?• 
NbAXH    PKBMAiniRT    BXRXFET   BuTLDDre    SOCUTT    r. 

^  LxTCB.  (a.) 

BuOding  eoeiety-^Mortgagee-^XJiiti^  yitea^SHbrpgaiiom 
-^Building  Sodetiee  Act,  1874  (37  dfc  38  Viet,  c  4t), 
«.  16,  su^Mefiofs2. 

Under  aedion  15,  eub-iedion  2,  of  the  Building 
Sodetiee  Ad,  1874,  the  amount /or  the  Ume  being  eeeureci 
to  a  building  eoddy  by  mortgagee  from  ite  memben  im 
not  limiied  to  the  prineipal  men^e  thereby  eeeured^  hut 

(ok)  Beported  by  A.  D.  MAOLABiir,  Esq.,  Barristerial— 
Law. 
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HlOH  COUKT. 


Kbath  Pbsxakbkt  Bbnbpit  Buildino  SooniTY  V.  LUOB, 


High  Coubt* 


kMm  alio  aU  stteh  olher  iumi  at  ai  the  date  of 
hmwing  may  be  due  in  reaped  of  interesiy  finet  or 
UkerwUt,  and  inaialmenU  not  tAen  accrued,  hui  secured 
Ijf  tk  mertgaget  and  outetanding. 

When  noneye  were  horroufed  nitric  vires  hy  a  building 
toddff  and  a^ied  in  adtfaneing  membere  who  gave  to 
the  wcktjf  mortgagee  to  eecure  the  repayment  of  the 
odvantett  it  viae  hM  that  the  peraone  from  whom  the 
mmti$  were  horrotoed  by  t?ie  eocieiy  in  order  to  make  the 
adeancetwereenHUed  to/ollow  their  moneye  into  the  hands 
ofiheadeaneed  membere,  and  daim  agaimt  the  mart* 
9Qgt»  held  by  the  eocieiy  for  the  amounts  secured  by  the 
mortgages,  notwUhsianding  that  a  premium  was  deducted 
frm  that  amount  by  the  society  when  advancing  the 


Blaekbani  and  DIstriot  Benefit  Bailding  Society  v. 
CnalHIe  Biooks  &  Co.,  29  Oh.  D.  902,  34  FT.  R.  Dig. 
Ibjdhwed. 

Ibii  WM  en  aotion  bconght  in  the  name  of  the  above- 
DMMd  Mofetjr  by  the  offleUl  liquidator  againet  the 
dflr«ndaiit8  to  set  aside  certain  mortgages  1^  the  sodeiy, 
OS  tbe  gnmod  that  the  mortgagee  were  onanthotiBed 
and  iofslid  as  against  the  soolety.  The  borowing 
poten  of  the  societj  were  limited  In  terms  identioal 
with  those  of  section  16  of  the  Building  Sodetlea  Aot, 
1S74,  whiob,  so  far  aa  material,  is  as  follows :— 

"15.  With  respect  to  the  borrowing  of  money  by 
ndstiei  onder  this  Act,  the  following  provisions  shall 
tefsfibot:— 

"(1)  Any  society  under  this  Act  may  receive  deposits 
or  loaia  at  interest,  within  the  limits  In  this  section  pro- 
vided, from  tbe  members  or  other  persons,  or  from  cor- 
ponte  bodies.  Joint-stock  companies,  or  from  any 
tmslDfttiog  society  to  be  applied  to  the  purposes  of  the 

"(2)  In  a  permanent  sodeiy  the  total  amount  so 
nwfcd  on  deposit  or  loan,  and  not  repaid  by.  the 
Miifltj,  shall  not  at  any  time  exceed  two-thirds  of  the 
in^t  for  the  time  befaig  secured  to  the  society  by 
■ortgages  ftom  its  members.     ..." 

Certain  questions  of  law  were,  in  the  coune  of  the 
KtioD,  ordered  to  be  wt  down  to  be  heard  and  dbpoeed 
0f  beron  the  trial.  The  first  question  was,  whether  the 
«vd  "  AQiount,"  in  the  expression  ''  the  amount  for  the 
tine  beiog  secured  to  the  society  by  mortgages  from  its 
iMDiben"  (Bulding  Societiee  Act,  1874,  s.  15  (2)), 
mded  the  principal  sum  only  or  indnded  also  interest 
■d  other  moneys  outstanding  and  secured  by  the  mort- 
pga.  From  the  rules  of  the  sodety  it  appeared  that 
*^  the  sockAj  made  an  advance  to  one  of  its  members 
fto  neiDber  paid  a  premium  for  the  advance,  and  that 
h  «Mh  case  the  premium  amounted  to  £10  per  cent,  on 
^  nil  sdfanoed,  and  was  deducted  by  the  society  from 
tta  raoi  advanced  to  its  members.  It  also  appeiaed  that 
«|  Boasys  which  tbe  society  had  borrowed  from  the 
Wesdants  upon  the  security  of  the  mortgages  im- 
l^d  hi  this  action  were  applied  in  advancing  mem- 
■n*  Hid  thereupcm  a  second  question  was  raised— 
^eljf  whether,  in  the  event  of  the  mortgages  being 
^>«*lid,  the  mortgagees  would  be  entitled  to  follow  their 
HJAcy*  mto  the  hands  of  the  members  therewith 
«|tteedand  to  daim  under  the  mortgages  given  by 
^  •dfsaeed  members  to  the  extent  of  the  moneys 
^■•Nsd  to  be  secured  by  the  mortgages,  or  only  to 
^extent  less  £10  per  cent,  the  amount  deducted  as 


J^>  Boraee  Davey,  Q.C.,  and  /.  Q.  Wood,  for  tho 
mUt  toeiety,  on  the  first  point  referred  to  sections  15 
■«  ^Qf  the  Building  Societies  Act,  1874,  and  on  the 
^^  pofait  to  the  BlaMum  and  District  Benefit 
^«wf  Society  ▼.  Ounliffe  Brooks  A  Co.,  29  Oh.  D. 
*i«W.R.DIg,25. 

^»«r,  O.C.,    and   lAveU,  and  Byrne,  Q.O.,  and. 


Chadwyck  HecUey,  for  the  defendants,  on  the  first  point 
referred  to  Laing  v.  Bead,  18  W.  R.  76,  L.  R.  5  Oh.  App. 
4,  and  on  the  second  point  to  Mainland  v.  Upfohn,  37 
W.  R.  411,  41  Ob.  D.  126. 

Sir  Horace  Davey,  Q.O.,  in  reply,  referred  on  the 
second  to  Laing  v.  Read  and  to  the  terms  of  tbe  judgment 
in  the  Blackburn  and  District  Bmefii  Building  Society 
V.  Ounliffe  Brooks  dk  Oo,,  which  was  produced. 

Ohiitt,  J.^The  first  point  relates  to  the  borrowing 
power  of  the  society,  which  has  a  rule  expressed  in 
tenps  of  an  Act  of  Parliament,  so  I  will  address  myself 
to  the  general  dause  in  the  Act.  The  15  th  section  of 
the  Building  Societies  Act,  1874,  empowers  the  society 
to  borrow  money,  but  in  the  case  of  a  permanent 
society  such  as  this  there  is  a  limit  imposed  by  the 
2nd  sub-section  of  the  15th  section.  Now  two  terms 
are  there  compared.  There  is,  first,  the  total  amount 
received  on  depoeit  or  loan  and  not  repaid,  and  as 
to  that  term  no  question  has  been,  nor  could  I  think 
be,  raised. 

I  will,  by  way  of  illustration,  assume  that  on  a  given 
day  the  sooieiy  had  a  sum  of  £100  which  it  had,  at 
some  preceding  time,  received.  If,  then,  the  society 
repaid  a  portion  of  that  sum,  this  first  term  would  be  the 
bdance,  but  if  they  had  repaid  nothing,  this  first  term 
would  be  tbe  whole  amount  which  they  had  received. 
The  first  term  does  not  involve  any  computation  of 
interest  whatever  on  the  amount  received.  Thus  if  the 
sodety  had,  six  months  before  entering  into  the 
borrowing  transaction  now  in  question,  received  a  sum 
of  £100  and  had  agreed  to  pay  interest,  so  that  at  tbe  date 
of  the  borrowing  tbe  £100  and  some  intereet  were  owing, 
the  first  term  would  not  consist  of  £100  and  tbe  inter- 
est, but  simply  of  tbe  £100.  That  is  plain,  because  the 
language  of  the  Act  is  the  amount  received.  If  several 
amounts  are  received,  tbe  first  term  is  the  total  amount 
recdved  and  not  repaid. 

Then  a  comparison  has  to  be  instituted  between  that 
term  and  the  second  term  mentioned  in  the  sub-section 
— namely,  "  the  amount  for  the  time  being  secured  to 
the  society  by  mortgages  from  its  members."  The 
object  of  the  comparison  is  to  preclude  the  society  from 
borrowing  beyond  the  limit  of  the  two-thirds  mentioned— 
that  is  to  say,  the  sum  that  they  can  borrow  is  not  to 
exceed  two- thirds  of  the  amount  for  the  time  bdng 
secured  by  mortgages  from  its  members. 

The  first  point  raised  by  the  pldntiiZs  is,  that  the 
amount  secured  must  be  so  interpreted  as  to  exclude 
any  interest  owing  on  the  security.  The  best  way  is  to 
take  a  very  simple  case.  Suppose,  when  tbe  sodety 
receives  a  sum  of  money  on  loan,  that  a  mortgage  has 
been  made  to  it  for  £100,  payable  six  months  after  the 
date  of  the  mortgage,  with  interest  payable  half-yearly. 
Suppose,  also,  that  when  the  society  recdves  money  on 
deposit,  that  there  is  due  to  the  society  the  £100  in 
respect  of  the  principal,  and,  six  months  having  elapsed 
from  the  date  of  the  mortgage  but  a  few  days  before  the 
deposit,  £2  lOs.  in  respect  of  interest  calculated  at  the 
rate  of  £5  per  cent,  per  annum.  The  plaintiffs  con- 
tention is  that  the  amount  secured  does  not  indude  the 
interest.  But  why  not  P  It  the  question  is  put  in  the 
popular  or  in  the  legd  form  what  must  the  answer  be  P 
The  question  is.  What  is  tbe  amount  secured  ?  The 
answer  is  simple,  tbe  principal  secured  is  £100,  the 
interest  secured  is  £2  10s.,  the  amount  is  £102  10s.  I 
can  see  no  other  answer.  No  reason  can  be  suggested 
why  these  words  should  not  have  their  simple  meaning 
applied  in  a  case  like  this. 

Now  I  will  suppose,  by  way  of  adding  to  my  simple 
casCi  that  there  is  a  smdl  fine  due  in  respect  of  the  non- 
payment of  tbjB  £2  lOe.  interest.  We  will  say  there  is 
accordingly  a  fine  of  10s.  What,  then,  is  the  amount 
secured P  The  answsr  is:  £100,  £2  lOs.,  and  10s. 
I  am  unable  to  frame  any  other  answer'to  that  question. 
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of  these  terms,  each  party  agreeing  to  be  bound  by  bis 
decision.'* 

For  the  purpose  of  carrying  this  agreement  into  effect, 
Mr.  Wolstenholme,  after  consulting  with  the  respective 
eolicitors  of  Mr.  and  Mrs.  Bamaby,  settled  the  follow- 
ing indentures  of  the  11th  and  the  18th  of  May,  1887. 

By  the  indenture  dated  the  11th  of  May,  1887,  Mr. 
and  Mrs.  Burnaby,  in  exercise  of  the  power  of  joint 
appointment  giren  by  the  marriage  settlement,  Jointly 
and  irreTocably  appointed  that,  aiter  the  death  of  the 
husband  and  the  death  or  remarriage  of  the  wife,  one 
moiety  of  the  investments  representing  the  sum  of 
£10,000  should  be  held  in  trust  for  the  daughter  Ruby 
on  her  attaining  the  age  of  twenty-one  years  or  marrying 
under  that  age,  which  should  first  happen,  and  to  be 
then  vested  and  not  before  ;  and  also  that,  after  the 
death  of  the  husband  and  the  death  or  remarriage  of 
the  wife,  the  remaining  moiety  of  the  investments 
representing  the  sum  of  £10,000  should  be  held  in  trust 
for  the  daughter  Ruby  on  her  attaining  the  age  of  twenty- 
one  years  or  marrying  under  that  age,  which  should 
first  happen,  and  to  be  then  vested  and  not  before,  but 
subject  to  the  power  of  revocation  thereinafter  con- 
tained— viz.,  that  it  should  be  lawful  for  the  husband 
by  deed  to  revoke  the  appointment  thereinbefore  made  as 
to  all  or  any  part  of  the  moiety  lastly  appointed,  and 
to  permit  such  moiety,  or  the  put  thereof  to  which  the 
revocation  should  eirtend,  or  any  portion  thereof  re- 
spectively, to  devolve  as  nnappomted,  or  to  make  any 
new  appointment  thereof  which  would  be  made  by  him 
solely  in  case  he  had  survived  the  wife«  And  it  was 
thereby  provided  that,  in  case  of  any  such  revocation, 
the  daughter  Ruby  should  accept  the  moiety  first 
thereinbefore  appointed  in  satisfaction  of  the  moiety 
to  which  she  was  or  would  be  entitled  assuming  her  to 
be  the  only  child  of  the  husband  and  wife,  and  that  the 
moiety  to  which,  or  to  any  part  of  which,  such  revocation 
should  extend  should  be  taken  as  the  moiety  which,  in 
default  of  appointment,  and  in  case  of  there  being  only 
one  child  to  take  a  vested  interest,  would  dcTolve  as  if 
there  were  no  child  to  take  a  vested  interest.  Also  by 
the  same  deed  the  wife  irrevocably  appointed  that,  after 
her  death,  another  sum  of  £10,000  (part  of  funds 
brought  into  the  settlement  by  her)  should  be  held  on 
trust  for  the  daughter  Ruby. 

The  decree  niii  for  dissolution  of  the  marriage  was 
made  absolute  on  the  17th  of  May,  1887,  and  by  the 
indenture  dated  the  18th  of  May,  1887,  Mr.  Burnaby 
released  his  power  of  appointment  over  the  funds 
brought  into  the  marriage  settlement  by  the  now 
divorced  wife,  and  the  diTorced  wife  released  to  the 
trustees  all  the  interest,  dividends,  and  income  which 
under  the  marriage  settlement  she  would,  if  she  survived 
Mr.  Burnaby,  become  entitled  to  receive  from  the  invest- 
ments  representing  the  first  mentioned  sum  of  £10,000,  j 
to  the  intent  that  those  investments,  on  the  death  of  Mr. 
Burnaby,  should  be  held  on  the  like  trusts  as  if  she  were 
also  dead.  And  she  also  thereby  released  to  Mr. 
Burnaby  all  power  of  appointment  over  the  investments 
representing  the  first  mentioned  sum  of  £10,000. 

On  the  7th  of  June,  1887,  Mrs.  Bumal^  was  married 
to  Sidney  Willoughby. 

By  a  deed  poll  dated  the  30th  of  November,  1887,  Mr. 
Burnaby  revoked  his  appointment  secondly  niade  in  the 
indenture  of  the  11th  of  May,  1887,  of  the  moiety  of 
the  investments  representing  the  sum  of  £10,000  in 
favour  of  the  daughter  Ruby,  so  that  such  moiety  might 
(subject  to  any  future  appointment  thereof  which  might 
be  made  by  Urn)  devolve  as  if  the  appointment  in  that 
indenture  had  not  been  made. 

This  was  an  action  by  Mr.  Burnaby  against  the  child- 
ren Lancelot  and  Muriel,  the  child  Ruby,  Mrs. 
.Willoughby,  his  divoioed  wife,  and  the  trustees  of  the 
marriage  settlement,  in  which  action  he  alleged  that  the 
children  Lancelot  and  Muriel   were  illegitimate,  but 


admitted  the  legitimacy  of  his  daughter  Ruby,  and 
claimed  a  declaration  that  one  moiety  of  the  invMtmenti 
representing  the  £10,000  ought  to  be  held  bj  the 
trustees  of  the  marriage  settlement  upon  the  traats 
affecting  such  moiety  in  case  there  was  no  child  of  hit 
marriage  with  his  divorced  wife,  or  In  the  altematife 
rectification  of  the  indenture  of  the  llth  ot  Maj, 
1887. 

Mrs.  Willoughby  did  not  defend  the  action.  Thi 
defendant  Ruby  in  her  defence  upheld  the  appointment 
in  her  favour  in  the  indenture  of  the  llth  of  May,  1887, 
and  aUeged  that  the  deed  poll  of  the  30th  ot  November, 
1887,  was  void. 

At  the  trial  of  the  action  a  great  deal  of  evideuoA 
was  given  as  to  the  proceedings  of  Mr.  and  Hn. 
Willoughby  (formerly  Mrs.  Burnaby)  and  the  otroon- 
stances  attending  the  births  of  the  children  Lsnoelot 
and  Muriel,  the  effect  of  which  appears  from  the 
various  judgments  in  the  case. 

Napier  Biggim,  Q.O.,  0.  A.  MiddMon,  and  i. 
TounQy  tot  the  plaintiff. 

CUffard,  Q.C,  and  Melhold,  for  the  children  L%aeelot 
and  Muriel. 

8efton  Strickland,  for  the  daughter  Ruby. 

OaseM'Hardy,  Q.O.f  for  the  trustees  of  the  settle- 
ment. 

Napier  Higgim,  Q.O.,  called  Mrs.  Hook,  and  pro. 
ceeded  to  put  in  ei^dence  the  conversations  between 
Sidney  Willoughby  and  tbe  witness  respecting  the  Uith 
of  Lancelot. 

Oiffard,  Q.(7.->These  conversations  are  not  sdmii- 
sible,  as  declarations  of  a  husband  and  wife  are  not 
admissible  to  bastardiase  children  bom  in  wedlook,  or 
to  prove  non-access:  Ooodright  v.  Moit,  2  Cowp. 
591.  The  House  of  Lords  did  not  npset  this  role  is 
admitting  evidence  in  the  AyU»ford  Fwrage  coie,  U 
App.  Oas.  ],  34  W.  R.  Dig.  74. 

*  North,  J.— I  think  the  evidence  of  the  conversatioM 
is  admissible.  I  cannot  distinguish  these  statemeoti 
made  in  conversation  from  the  letter  of  Lord  BUndtoid, 
admitted  as  evidence  by  the  House  of  Lords  in  the 
AyUi/ord  Peerage  case.  I  think  tbe  verbal  statemesti 
of  Willoughby  are  as  admissible  as  if  they  had  been  put 
into  writing.  I  do  not  treat  them  as  evidence  of  the 
truth  of  the  matters  stated,  but  think  them  admitfiUa 
as  showing  that  he  made  arrangements  for  the  expeetsd 
confinement  of  Mrs.  Burnaby,  whom  he  was  then  Uriog 
with  and  representing  as  his  wife. 

Napier  HiggitUt  Q.O.,  for  the  plaintiff,  proposed  to 
tender  as  evidence  an  cffldai  French  certificate  of  the 
entry  in  the  register  at  the  maiHe  at  Hy^res  ot  the 
birth  of  the  child  Lancelot.  A  French  witness  namod 
Rous  proved  that  he  had  compared  tiie  certificate  with 
the  original  entry,  and  that  It  was  an  aooorate  oopy. 
There  was  evidence  that  the  original  book  could  not  bs 
removed  from  the  tnairie,  [Nobth,  J.— If  the  criginsl 
bock  cannot  be  prodnced  I  think  you  are  entitled  to 
give  secondary  evidence  of  its  contents,  bnt  I  do  aflt 
see  how  this  document  is  evidence  per  se.]  It  is  ad- 
missible under  section  7  of  Lord  Brougham's  Aetoi 
1851  (14  ft  15  Vict.  c.  99).  [Kobtk,  J.— I  do  not 
think  that  section  applies.  In  my  opinion  the  entry  ol 
the  birth  was  not  a  *'  judicial  proceeding  of  any  court 
of  justice  "  or  a  **  legal  document  filed  or  deposited  in 
any  such  court."] 

Oiffardt  Q»0.y  for  the  children  Lancelot  and  MniieL- 
Secondary  evidence  of  the  contents  of  the  regiitei 
cannot  be  admitted :  Taylor  on  Bvidencci  7th  ed.,  Tol.  S 
p.  1,828,  plao.  1,693. 

Nobth,  J.^I  think  this  document  is  admissible.    Tb 
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^ )  quoted  fiom  Taylor  on  E? idenoe  does  not  apply. 
Th«letraed  author  ii  there  ipeaking  of  offldal  doon- 
neati  which  aie  admisBiUe  as  snoh  ;  doouments  which 
pwn  th«iuel?ee.  The  witness  says  he  has  compared 
the  doeamflDt  with  the  original  boolE,  and  tells  me  what 
if  io  the  book.  The  doonment  is  admissible,  not  as  an 
Qftoal  dooameDt,  bat  becanse  the  witness  has  oompared 
it  with  the  original,  and  by  that  means  is  able  to  say 
ffhit  the  (Higlnal  contains.  I  am  not  now  deciding 
ajthiag  as  to  the  walne  of  the  evidence,  bat  only  that  it 
la  sdndMihle  reoondary  CYidenee  of  the  contents  of  a 
foidpi  ofBeisl  book  which  cannot  be  prodaced  here. 

Napier  Sigffint,  Q.O.,  C.  A,  MiddUU>n^  and  A. 
TmHft  tor  the  plaintiit  proposed  to  call  the  plaintiff  as 
I  witaeM.  — We  submit  that,  on  the  qoestion  of 
l^iioisoy,  the  plaintifTs  evidenoe  i«  admissible: 
AfidMMe  Further  Amendment  Act,  1869  (32  ft  83  Vict, 
e.  68),  f  .  3. 

Tliey  leferred  to  In  re  RideouVi  TruiU,  L.  R.  10 
Bq.41, 18  W.  B.  Ch,  Dig.  36  ;  In  re  Tearwood^B  Truiti^ 
t5  W.  B.  461,  5  Ob.  D.  545  ;  GuardianB  of  NoUingham 
T.  Tomkinmn,  28  W.  B.  151,  4  0.  P.  D.  343  ;  The 
Af^ford  Peerage  Gate, 

Oifard,  Q.G.,  and  Meihold,  for  the  children 
lasfielot  and  Mariel,  were  not  called  on. 

NosiH,  J.— I  cannot  accept  this  evidence.  In  re 
BikKtB  TrudB  seems  to  be  an  authority  against  Mr. 
fflggias  lather  than  in  his  favour.  The  view  taken  by 
yiM-(aumoeIlor  Hall  in  In  re  YearwoocFe  TrusU  seems  to 
ne  founded  on  a  misapprehension  of  In  re  RideouVe 
ftfuU.  I  should  have  hesitated  to  say  so  on  my  own 
taCbority  only,  but  the  Oommon  Fleas  Division  took  the 
■■e  view  in  Quardiane  of  NeUingham  v.  Tomkineon. 
I  hsfe  a  reference  also  to  a  ease  before  Kay,  J.-^In  re 
Wdker,  W.  N.,  1885,  at  p.  196.  That  was  a  summons 
lor^naintenaBoe  of  a  female  infant,  who  claimed,  as 
teUM  of  Oedlia  Ann  Jackson,  to  be  entitled  to  a  half- 
disn  of  a  fund  of  iSl,500.  The  husband  of  Mcs.  Jack- 
n>,  OB  behalf  of  a  child  of  the  marriage,  disputed  the 
fib  of  the  applicant,  alleging  that  she  was  bom  at  a 
ise  when  Hr*.  Jabkson  was  living  separate  from  him, 
■id  ftat  the  applicant  was  proved  by  the  dates  to  be 
fl^giCioMite.  The  husband  tendered  an  affidavit,  in 
vlfch  he  denied  having  had  sexual  intercourse  with  his 
vife  for  a  period  before  the  birth  of  the  child  ezoeediag 
tts  period  of  gestation.  In  re  Rideouffe  TnuU  and  In 
Tt  tearwood^s  TruiU  were  dted.  Elay,  J.,  declined  to 
Mbv  In  re  Tearwood^e  TrtuU,  and  held  that  the 
Bvifaiee  of  the  husband  to  prove  non-access  could  not 
he  noeived,  and  on  the  other  evidence  he  refused  the 
■ffMmtJMi,  That  eaee  appears  to  me  to  be  exactly  in 
potatyiod  I  cannot,  therefore,  receive  the  evidence  of 
ths|lAitttUIL 

Sofkr  HiggiuM,  Q.C..  C.  A.  Middldon,  and  A. 
^<MBi9»  fsv  the  plaintifL — ^The  presumption  in  favour 
^  legHtmaey  may  be  rebutted  by  evidence:  The 
Ajfatford  Peerage  ease  ;  BaemU  v.  AUom^-Qeneral, 
36  W.  B.  79.  12  P.  D.  177.  In  the  present  ease 
^tn  is  snffldeat  evidence  to  rebut  the  presumption 
si  legitimacy. 

Afford,  Q.C^  and  MHhM,  for  the  children  Lancelot 
lid  llarisL— When  there  is  any  reasonable  doubt,  the 
mirt  via  pramma  legftimaey :  Phwee  v.  Boeeey,  10 
W.R.  331.  S  Dr.  4;  8m.  145;  MarrU  v.  Davies,  5  01.  ft 
f.  163 ;  Feeler  ▼.  Cook^  3  Bro.  C.  0.  347.  The  pUlntiif 
■nst  prove  that  tt  is  impossible  that  he  should  have 
bMthefrtfaflr.    He  has  not  done  so. 

Seflon  aMUond,  for  the  child  Buby. 

OomnB-Bard^,  Q.C^  for  the  trasteet. 

,J. 


which  I  have  to  decide  is 
twe  of  tibe  three  children  bom  during  the 


marriage  of  the  plaintiff  with  his  divorced  wife  are  or  are 
not  bis  children,  and  I  have  come  to  the  conolusion  that 
there  is  ample  evidence  that  neither  of  the  two  is  a  child 
of  the  plaintiff.  [His  lordship,  after  stating  the  facts, 
continued : — ]  1  do  not  entertain  the  slightest  doubt 
that  Mrs.  Bamaby  went  to  Weymoutli  by  appointment 
with  Mr.  Willoughby,  or  that  adulterous  intercourse 
took  place  between  them  during  that  visit.  It  is  clear 
that,  daring  the  time  in  which  the  family  doctor  was 
attending  Mrs.  Bumaby  in  September  and  October, 
1884,  she  was  in  the  family  vray,  and  yet  she  never 
mentioned  this  fact  to  him.  Her  silence  is  very  sig- 
nificant, and  I  cannot  conceive  why  she  should  have 
concealed  her  condition  from  him,  unless  the  reason  was 
that  she  knew  the  child  of  which  she  was  then  pregnant 
was  not  the  child  of  her  husband.  During  the  same 
period  Mrs.  Bumaby  was  constantly  seeing  her  hue- 
band's  sister,  Mrs.  Manners  Sutton,  of  whom  she  was 
very  fond,  and  with  whom  she  was  very  intimate,  and 
yet  she  never  mentioned  tlie  fact  of  her  pregnancy  to 
her.  Why  it  should  not  have  been  mentioned,  if  the 
child  was  the  child  of  her  husband,  I  cannot  conoeive. 
On  the  15th  of  December  Mrs.  Bumaby  lett  her  home, 
without  having  commuuioatod  her  condition  to  anyone, 
and  there  can  be  little  doubt  that  she  went  away  with 
Willoughby.  Within  a  month  afterwards  she  was 
living  with  him  as  his  wife  at  an  hotel  at  Hydres,  in 
France. 

A  certificate  of  the  registration  of  the  birth  of  the 
child  Lancelot  at  the  mairie  was  put  in,  and  its  admis- 
sibility was  objected  to.  I  think  that  what  took  place 
is  fully  proved  without  the  certificate,  for  WiUoughby 
could  not  speak  French,  and  he  made  the  registration 
through  the  medium  of  Mr.  Hook  as  interpreter,  who 
has  given  evidence  as  to  what  took  place.  In  my 
opinion  the  certificate  is  admissible,  because  M.  Roux 
proved  that  he  had  oompared  it  with  the  original  entry 
in  the  register,  and  that  it  is  an  accurate  copy,  and  it 
stands  in  the  same  position  as  a  copy  made  by  himself 
to  refresh  his  memory.  I  think  it  is  also  admissible 
as  an  examined  copy  of  a  French  official  document. 
All  these  facts,  in  my  opinion,  tend  to  only  one  possible 
conclusion — vi&,  that  the  two  children,  Lancelot  and 
Muriel,  cannot  be  other  than  the  children  of  Mr.  and 
Mrs.  Willoughby.  I  treat  the  evidence  of  the  state- 
mento  which  were  made  by  them,  not  as  evidence  of  the 
troth  of  the  statements  which  they  made,  but  merely 
as  proving  that  tlrey  did  make  those  statements,  thus 
showing  what  their  conduct  was  at  the  time. 

The  only  question,  then,  is,  whether  there  was  such 
possibility  of  access  by  the  husband  to  the  wife  as  to 
displace  the  result  of  this  evidence  by  reason  of  the 
legal  presumption  in  favour  of  legitimacy.  This  applies 
only  to  the  child  Lancelot. 

The  2l8t  of  July,  1884,  the  day  on  which  Mrs. 
Bumaby  left  her  home,  was  the  279th  day  before  the 
day  on  which  the  child  was  bom.  A  good  deal  of 
medical  evidence  was  adduced  as  to  the  ordinary  length 
of  the  period  of  gestation.  The  witnesses  do  not  all 
qnite  agree  on  this  point,  but  they  agree  in  substance, 
with  the  exaeption  of  Dr.  Bamefe.  He  is  the  only 
medical  witness  who  differs  from  the  others,  and  I  can- 
not accept  his  view  in  opposition  to  theirs.  I  must 
accept  their  views  in  preference  to  his.  And  the  con- 
clusion to  which  I  have  come  upon  their  evidence  is, 
that  the  usual  period  of  gestation  is  from  273  or  274 
days  up  to  279  or  280  days,  though  there  hi  a  good 
deal  of  evidence  which  shows  that  the  period  is  some* 
times  longer  or  shorter  —  that  tiiere  is  sometimes  a 
difference  of  eight  or  nine  days  in  either  direction. 
But,  having  regard  to  the  noimal  or  usual  poiod  of 
gestation,  the  medical  evideaoe  does  not  enable  me  to 
come  to  a  positive  oondualon  that  the  diild  Lancelot 
was  the  child  of  WiQonghby  rather  than  cxf  the  plaintiflL 
But  I  do  find  this,  that  up  to  the  2l8t  of  July  Mrs. 
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Barsabj  waa  liYing  in  the  same  honBewlth  her  husband. 
Thai:,  however,  Ib  not  oonclaslTe,  and  I  have  to  decide 
the  question  of  fact  which  waa  thus  stated  by  Lord 
Lyndhurst  in  Morrii  ▼.  Davie$:  ''Whether  the  cir- 
cumstanoea  are  such  as  to  satisfy  me  that  no  sexual 
intercourse  did  take  place  between  these  parties  at  the 
period  to  which  reference  is  had."  Mr.  and  Mrs. 
Bumaby  had  for  a  long  time  been  leading  a  very  un- 
happy life.  The  cause  of  this  I  do  not  Imow.  They 
had  for  some  years  occupied  separate  bedrooms,  and  the 
wife  had  invariably  lodced  the  door  of  her  room  at 
night  when  her  husband  was  at  home.  Her  whole 
object  in  doing  so  was  to  exclude  him.  She  spoke  of 
him  in  terms  expressive  of  extreme  dislike.  Upon  this 
evidence  I  find,  as  matter  of  fact,  that  no  sexual 
intercourse  had  taken  place  between  them  for  some 
time  prior  to  the  21st  of  July.  Her  acts,  to  my  mind, 
are  clear  and  palpable,  and  I  am  satisfied  Uiat  an 
arrangement  had  been  made  between  her  and  Wil- 
longhby  for  the  purpose  of  his  taking  the  rooms  at 
Weymouth  to  which  she  went  on  that  day. 

I  hold,  therefore,  that  the  question  whether  the  cir- 
cumstances are  such  as  to  satisfy  the  court  that  no 
sexual  intercourse  took  place  between  Mr.  and  Mrs. 
Barnaby  within  a  period  prior  to  the  21st  of  July  to 
which  the  birth  of  the  child  Lancelot  could  be  referred, 
must  be  answered  in  the  affirmative. 

There  is,  however,  another  point  to  be  considered. 
The  husband  and  wife  were  living  together  again  in  the 
same  house  after  the  24th  of  September,  1884,  and  there 
is  no  evidence  of  non-access  at  that  time.  But  the 
evidence  of  Mrs.  Hodc  is  dear  and  reliable  that  the 
child  Lancelot  was  at  his  birth  at  least  an  eight 
months'  child,  and  indeed  that  he  waa  fully  matured. 
This  makes  it  dear  that  he  could  not  have  been  begotten 
in  the  previous  September.  Evidence  was  adduced  to 
show  a  strong  likeness  between  the  child  Lancelot  and 
WiUoughby.  But  there  was  also  evidence  to  the  con- 
trary, and  I  set  the  one  against  the  otheri  and  leave  this 
element  out  of  consideration  in  forming  my  opinion.  I 
am  satisfied  with  regard  to  the  child  Lancelot,  and  (here 
is  ample  evidence  that  he  is  not  the  child  of  the  plain- 
tiff. 

I  do  not  think  it  is  necessary  to  refer  at  any  length 
to  the  law  on  the  subject.  It  is  fully  stated  in  the 
Banbury  Peerage  eate;  Le  Marchant^e  Gardner  case, 
App.  389 ;  and  in  Morria  v.  Davies.  I  will  only  refer 
to  the  recent  case  of  BoeviU  v.  AUomey^Chneral,  in 
which  Sir  J.  Hannen  directed  the  jury  in  accordance 
with  MorrU  v.  Davies,  and  this  ruling  was  ap- 
proved by  the  Divisional  Oonrt,  who  said :  *'  There  is 
the  highest  authority  for  saying  that  the  presumption  in 
favour  of  legitimacy  may  be  rebutted  by  evidence." 
The  facta  of  that  case  were  very  like  those  of  the  present 
case,  and,  though  there  was  nothing  there  to  prove 
the  impossibility  of  access  by  the  husband,  the  court 
held  that  the  jury  were  not  wrong  in  regarding  the 
evidence  against  the  legitimaoy  of  the  child  as  oonduaive. 
In  my  opinion  the  evidence  against  legitimacy  is  much 
stronger  in  the  present  case.  In  that  case,  again,  the 
Divisional  Oourt  said  :  "  The  lady  herself  seems  to  have 
regarded  the  ohUd  as  the  child  of  Mr.  Graven,  and  not  of 
her  husband.  The  time  fixed  by  her  for  the  attendance  of 
the  monthly  nurao  waa  obvioudy  based  on  a  calculation 
which  placed  the  oommenoement  of  the  period  of  gesta- 
tion subeequent  to  the  day  on  which  she  left  her 
husband's  house,  from  which  day  she  was  living  in 
adultery  wiOi  Oraven.*'  I  think  that  what  took  place  in 
the  pceaent  oaae  with  rsgaid  to  the  attendance  of  the 
dootora  and  the  nurse  before  the  birth  of  Lancelot  is 
V6I7  strong  evidence  to  show  that  tha  odouUtion  of  t||iJ 
time  at  which  Mrs.  Bumaby's  confinement  waa  e- 
to  take  place  referred  to  aomething  which  I 
after  aha  left  her  husband's  house  on  the  21  st 
With  regard  to  the  conduct  of  WiUoughby 


Bumaby,  it  is  add  that  they  may  have  been  mistaken  la 
thinking  that  the  child  was  the  child  of  WiUoaghbj. 
But  their  conduct  is  the  strongest  possible  evide&oe  that 
something  had  taken  place  between  them  which  made  it 
not  only  possible  but  probable  that  the  child  wai 
Willoughby's  child. 

With  regard  to  the  child  Muriel,  I  think  the  ease  ii 
dear.  The  evidence  satisfies  me  that  there  was  no 
possibility  of  access  by  the  husband  during  the  period  to 
which  her  conception  can  be  referred. 

Adopting  the  ruleeof  law  Idd  down  intheeaisBto 
which  I  have  referred,  the  evidence  that  the  chfldren 
Lancdot  and  Muriel  are  not  the  children  of  the  pkintii! 
is  ample  and  conclusive,  and  I  must  declare  that  tho 
child  Buby  was  the  only  child  of  the  marriage  between 
the  plaintiff  and  his  late  wife. 

Najfder  HigginB,  Q.O.,  0.  A.  MiddleU>n,  and  A, 
Young,  for  the  pldntifl.— The  only  question  that  now 
remains  is  as  to  the  validity  of  the  appointment  of  the 
11th  of  May,  1887.  By  the  arrangement  whioh  was 
made,  the  child  Buby  has  obtdned  the  benefit  of  the 
appointment  made  in  her  favour  by  her  mother,  and  the 
appointment  of  hdf  the  £10,000.  If  neoesiary  the 
court  can  rectify  the  appointment.  On  the  exeroiae  of  a 
joint  power  of  appointment,  a  power  of  revocation  my 
be  reserved  to  one  of  the  appointors :  Brudendl  v.  Biuret, 
7  Yes.  382,  and  Sagden  on  Powers,  8th  ed.,  pp.  364, 
365. 

Be/ion  Strickland,  for  the  chad  Ruby,  was  not  oalld 
upon. 

Oosseni' Hardy,  Q.  (7.,  for  the  truateea. 

NoBTR,  J. — ^The  statement  of  ddm  asks  in  effect  fori 
declaration  that  the  trusteea  of  the  aettlement  ooght 
now  to  band  over  one  moiety  of  the  £10,000  to  the 
plaintiff.  In  my  opinion  he  is  not  entitled  to  call  for  it 
now.  No  one  suggests  that  the  appointment  of  the 
first  moiety  to  the  daughter  Ruby  is  not  perfectly  good, 
though,  of  course,  it  is  contingent  upon  its  beooniog 
absolutely  vested  in  her,  but,  so  far  as  it  goes,  it  is 
perfectly  good.  Then,  by  the  same  deed,  the  sesond 
moiety  is  appointed  to  her,  subject  to  the  power  of  the 
plaintiff  to  revoke  the  appointment  And,  by  the  died 
of  the  18th  of  May,  Mrs.  WiUoughby  purported  to  exe- 
cute a  rdease  of  sdl  powers  of  appointment  over  the 
£10,000. 

Now,  as  regards  the  arrangement  effected  by  these 
deeds,  I  am  not  satisfied  that  it  was  good  at  all,  and  foe 
this  reason :  the  object  of  it  is  admitted  to  have  been  to 
enable  Mr.  Bumaby  to  receive  £5,000  out  of  the  fonds 
absolutely  at  once.    That,  in  my  opinion,  was  not  a 
legitimate  object  for  the  exercise  of  the  power.    The 
power  was  simply  to  appoint  for  the  issue  of  the  mar- 
riage in  such  manner  as   the  parents  should  jointly 
appoint.    An  exercise  of  that  power,  to  be  valid,  muit  be 
for  the  benefit  of  the  issue,  and  for  no  other  purpose.    I 
am  not  satisfied,  therefore,  that  the  attempted  exeretie 
was  not  wholly  void.    Bu^  even  if  it  was  dearly  good 
as  to  the  first  moiety,  still,  as  to  the  second  mdety,  the 
appointment  is  to  the  daughter  Ruby,  subject  to  a 
power  of  revocation  by  one  of  tha  two  joint  appointora 
done.    No  authority  has  been  produced  to  ahow  that 
such  a  delegation  of  a  joint  power  to  one  of  the  two 
doneea  is  admlsdble.  What  the  aettlement  contanplated 
waa  a  revocation  by  the  two,  or  poadbly  by  the  aurvivor 
if  one  of  the  two  had  become  by  death  incapable  of 
acting ;  but  there  is  nothing  to  ahow  any  intention  that 
the  power  of  revocation  given  to  the  two  ahoold  be  exec- 
daed  by^ona  of  them  alone  daring  the  lifetime  of  the 
therefore,  this  attempt  to  give 
a  power  to  revoke  the  jdnt  i^pdni- 
"ttd  I  do  not,  therefore,  see  how  he 
%e  £5,000  under  andt  a  tcvocatioB« 
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Tkenlam  aaked  to  xectifj  the  deed  of  the  11th  of  Uaj, 
18^7,  bnt  I  do  not  see  any  poMlble  ground  f  of  leotifl- 
Mtioo.  1  have  xead  the  clause  bj  wbioh  the  pwUes 
■peed  to  leaye  the  settlement  of  the  deeds  wUoh  wexe 
to  earry  oat  the  tenns  agreed  upon  to  Mr.  Wolstenholme. 
l%e  matter  was  discussed  with  him  bjthe  solidtoxsof 
the  partieip  and  the  deed  of  the  11th  of  Haj  was  finally 
settled  bj  him  as  the  person  to  whom,  by  the  12th 
fllsQM  of  the  agreement  of  the  ilth  of  Ootober,  the 
power  of  settlinff  the  terms  had  been  delegated  by  the 
parties  who  had  agreed  to  be  bound  by  what  he  did. 
IliAt  power  was  vested  in  him»  and  I  do  not  see  how  I 
csn  say  that  what  he  did  was  not  done  rightly,  or  that  I 
hare  soy  oontrol  by  way  of  rectiflaation  over  what  he 
decided  to  be  right  between  the  parties.  Nor  do  I  see 
that  there  was  in  faet  any  mistake  in  what  was  done.  It 
IBS  done  deUbeiately  for  the  purpose  of  giving  efleot  to 
ibst  he  adfised  them  would  be  the  best  way  of  oarrying 
cot  the  agreement  between  them.  I  oannot,  therefore, 
mke  any  order  for  reotifloation. 

St/ton  SirieUand,  for  the  child  Buby,  asked  for  a 
dedsratioo  that  the  two  appointments  were  good. 

KoKTH,  J.— >!  feel  a  diffioulty  in  making  a  declaration 
thst  the  appointments  are  good,  because  the  matter  has 
sot  been  goud  into  so  fully  as  to  enable  me  to  decide 
vbetber  there  was  a  fraud  on  the  power  or  not.  I 
amply  refuse  to  make  a  declaration  that  the  plaintife  is 
atitled  to  have  a  moiety  of  the  trust  fund  handed  over 
to  him  now. 

SoIidtorB,  aandermm,  Holland,  A  Adkin  ;  The  OjfMid 
Bdidtor;  Boy  A  Oartwrighi;  Oook$on,  Wainmrighi,  k 
Pouiiiigton% 


J|ott0e  of  s;oth0. 


Asm  a  A. )  Kov.  30;  Dec.  3, 4,1888 ; 

(bifaad).  f  May  27, 1889. 

Hakiltov  p*  Baxeb. 
'•The  Saba."  (a.) 

MariHme  lien^DiihurtementB'^AdmiraUy  Ooufi  Ad^ 
1861  (24  Vid.  c  10),  s.  lO—Merchani  Shipping  Act, 
18S4  (17  Jb  18  Ftsl.  c  104),  $.  191. 

The  moBier  of  a  ship  has  no  mariHtM  lien  on  ii  for 
MmmenU.^ 

The  Glentanner,  8wa.  415;  The  Feronia,  18  (f.  B. 
K5,  L.  R.iA.di  E.  65 ;  Tiie  Mary  Ann,  14  W.  B.  136| 
l.M.1  A. db E.  S;  and  The  Eingdove,  34  W.  B.  744, 
11?.D.  120,  overmJetf. 

l^eetiion  of  ihe  Court  cf  Appeal,  35  FT.  B,  826, 
ISP.D.  168,  reversed. 

This  was  sn  appeal  from  the  decision  of  the  Oonrt  of 
Appeal  (Lord  Eaher,  M.B.,  and  Lindley  and  Lopes, 
UJ.),  reported  35  W.  R.  826, 12  P.  D.  168. 

The  respondent,  the  captain  of  The  Sara,  had  drawn  a 
Ul  on  the  owners  for  certain  necessary  disbursements, 
ad  (he  bill  had  been  dishonoured  by  the  owners. 

The  rsepondent,  being  liable  on  the  bill,  brought  this 
>jte  in  rem  in  the  Admiralty  Division  for  the  amount. 
TW  setion  was  defended  by  the  mortgagees  of  the 
wA  (the  appellantB)  who  had  intervened,  the  question 

^ly  1^  Merchant  Shipping  Act,  1889,  52  ft  53  Vict. 
SL^  ^  ^  master  of  a  ship  is  given  the  same  rights, 
■  ^^"(JtI  •"■•**«■  *o'  the  recofery  of  disbursements 
•  ^f**''^  to  tt»«  recovery  of  his  wages. 

i  Wf  Obablis  H.  Gbatton,  Esq.,  Barrister- 
at-Law. 


being  whether  the  respondent  had  a  maritime  Uen  for 
his  disbursements. 

Fiaday,  Q.O,  {A.  E,  Nehon  with  him),  for  the  appel- 
lants. 

Sir  W.  Phillimore  and  /.  G.  Barnes,  Q.O.,  for  the 
respondent. 

The  Henrieh  BJom,  11  App.  Oas.  270,  34  W.  B.  Dig. 
179;  In  re  Bio  Grande  do  Sid,  25  W.  R.  328,  5  Ob.  D. 
282  I  The  Pacific,  Br.  ft  L.  843,  12  W.  R.  Adm.  Dig. 
31 ;  The  Two  EUene,  20  W.  R.  592,  L.  R.  4  P.  0.  161 ; 
BriOow  V,  Whi^more,  9  W.  R.  621,  9  H.  L.  Oas»  391, 
were  refened  to  in  addition  to  the  oases  mentioned  in 
the  headnote. 

A,  E.  Nelion  replied. 

The  House  took  time  for  consideration. 

May  27, 1889.— Lord  Halbbubt,  0.— In  thb  case  the 
^plaintifE,  William  Baker,  brought  an  action  tfn  rem  against 
the  owners  of  the  steamship  Sara  as  defendants.  The 
plaintiff  claimed  for  disbursements  which  had  besn 
suppUed  upon  his  order  as  master  of  the  steamship  Sara 
at  St.  Vincent,  in  March,  1885. 

The  appellants  intervened  in  the  action,  and  their 
case  was  that  they  had  taken  a  mortgage  of  the  vessel  on 
the  23rd  of  April,  1884;  and,  stripped  of  the  other 
questions  whioh  have  been  dbpoaed  of  by  the  evideaoOi 
the  only  real  question  is  whether,  under  th»  elroom- 
stances  I  have  stated,  the  plaintifl  Baker  had  a  maritime 
lien  for  his  disbursements. 

I  believe  the  question  might  be  even  more  com- 
pendiously stated  by  saying  that  the  question  is  whether 
the  decision  of  Dr.  Lushington  in  the  case  of  The  Mary 
Ann  can  be  supported  by  your  lordships'  House. 

Kow  two  propositions  are  absolutely  certain :  one  is 
that  before  1854  no  such  lien  could  be  daimed ;  and  the 
other,  that  neither  the  Aot  of  1854  nor  the  Act  of  1861 
created  such  a  lien  In  express  terms. 

The  arguments  addressed  to  your  lordships  singulavly 
enough,  are  in  some  of  their  aspects  very  elttatively 
answered  by  some  of  the  passages  in  the  very  Judgment 
relied  on. 

It  is  not  true  to  say  that  the  mere  enacting  by  the 
Admiralty  Court  Aot  that  the  High  Oourt  of  Admiralty 
shall  have  Jnrisdiotion,  purports  to  confer  a  maritime  lien. 
Dr.  Lushington  himself  says  that  the  same  enactment 
proTides  that  the  proceedings  in  that  oourt  may  be 
either  in  rem  or  in  pereonam.  Further,  he  says  that 
there  is  a  clear  distinction  between  a  marithne  lien  and 
a  claim,  the  payment  of  which,  the  oourt  has  power  to 
enforce  from  the  ship  and  freight. 

The  whole  of  the  learned  judge's  reaaoning  upon: 
which  his  Judgment  ultimately  turned  was  this:  He 
says,  *'  Supposing  before  this  Act  this  oourt  had  Jurlsdfo- 
tion  to  deal  with  any  subject-matter  In  certain  cases, 
and  those  only,  and  that  in  those  cases  the  oourt  was 
bound  to  recognize  the  existence  of  a  maritime  lleui  and 
supposing  that  by  this  Act  the  Legislature  extended  the 
Jurisdiction  so  as  to  enable  the  court  to  deal  with  the 
same  subject-matter  in  other  oases  also,  then  I  think 
that  in  such  other  cases,  and  with  regard  to  the  same 
subject-matter,  the  Legislature  must  be  taken,  not- 
withstanding the  absence  of  any  express  words,  to  have 
intended  to  create  a  maritime  lien." 

This  is  the  whole  of  the  reasoning  upon  which  the 
Judgment  depends,  and  it  is  necessary  to  examine  how 
it  justifies  the  Judgment  when  applied  to  the  subjeot- 
matter  with  which  we  are  dealing. 

Is  it  true  ttiat  the  court  was  bound  to  reoogniM  a 
maritime  lien  for  diabursements  before  the  statute? 
OertainJiy  not. 

The  example  given  of  the  master  here  is  certainly  a 
very  strange  one,  sinOe  it  Is  in  a  sense  expressly  given 
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bj  the  oombined  operation  of  7  ft  8  Vlot  o.  112  and  the 
19l8t  sectlott  of  the  Merchant  Shipping  Act,  1854» 

The  learned  Judge  himeelf  points  out  that  the  10th 
section  of  the  Act  which  he  was  eonstming  cured  the 
difficulty  of  forum  in  such  a  case  bj  expresslj  giving 
the  Admiralty  Oourt  Jurisdiction  to  deal  with  anj  lien  the 
master  might  have,  and  we  ha?e  alreadj  seen  that  by 
the  two  former  statutes  the  lien  for  the  wages  was 
actually  and  in  terms  created* 

But  how  does  the  providing  the  forum  for  the  special 
lien  already  created  lead  to  any  inference  that  the 
giving  Jurisdiction  does  create  a  lien  P 

It  is  true  that  where  the  contract  was  under  seal, 
or  where  the  terms  were  special  and  unusual,  the 
Admiralty  Oourt  hai  no  jurisdiction,  because  it  was 
said  that  the  sailor's  ordinary  contract  with  the  master 
was  presumed  to  be  on  the  credit  of  the  ship,  whereas 
other  contracts  were  said  to  be  on  the  personal  credit  of 
the  owners,  but  whatever  may  be  said  as  to  the 
praotioal  abolition  of  the  distinction  as  regards  wages 
■*'  earned  on  board  the  vessel "  under  a  special  contract 
or  an  ordinary  contract,  what  relation  has  such  a 
provision  to  the  case  of  disbursements  P  Where'  the 
subject-matter,  whether  collision  or  seamen's  wages, 
had  in  its  own  nature  a  maritime  lien,  I  can  well 
understand  that  tbe  extension  of  the  Jurisdiction  to  a 
case  where  the  nature  of  the  subject-matter  was  the 
same — e.g»,  collisions  within  the  body  of  the  county — 
carried  with  it,  as  inherent  in  the  nature  of  the  tUng 
itself,  a  maritime  Hen,  and  it  may  well  be  argued  that 
the  Legislature  did  not  intend  to  alter  the  incidents  of 
the  subject-matter  thus  submitted  to  a  new  Jurisdiction. 

The  learned  Judge's  own  reasoning  seems  to  me  to 
lead  to  a  different  conclusion  from  that  at  which  he 
arrived.  Nor  does  the  power  to  enter  Into  the  whole 
account  given  by  the  section  already  referred  to,  appear 
to  me  to  carry  the  matter  any  farther. 

The  learned  Judge  himself  uses  the  most  powerful 
argument  against  hia  own  decision.  A  maritime  lien, 
he  says,  springs  into  existence  the  moment  the  dr- 
oumstances  give  birth  to  it,  as  damages,  salvage,  wages ; 
and  yet  it  is  said  here  that  whether  there  is  a  lien  or 
.  not,  is  to  depend  upon  whether  the  owners  set  up  by 
way   of  set-ofl   counter-claims  by  them  against  the 


I  share  with  many  Judges  the  difficulty  of  following 
.  the  reasoning,  and  I  am  unable,  therefore,  to  adopt 
the  conclusions ;  but  I  do  feel  very  strongly  what  has 
been  forcibly  expressed  by  Sir  James  Hannen  in  The 
Bingdove  and  by  the  Master  of  the  Bolls  in  the 
present  case — namely,*  the  difficulty  of  the  practical 
adoption  in  actual  business  of  the  decision  in  The 
Mary  Ann^  and  I  have  striven  to  see  whether  it  was 
possible  to  give  effect  to  that  practice ;  but  I  cannot 
omit  to  consider  that  we  are  construing  comparatively 
modern  statute  law  and  not  business  documents  merely. 
Your  Lordships'  House  is  asked  to  sanction  a  canon  of 
construction  that  may  extend  more  widely  than  the 
particular  case  now  dealt  with,  and  I  am  therefore  con- 
strained to  move  your  lordships  that  the  Judgment  be 
reversed  and  this  appeal  be  allowed. 

Lord  Watson. — ^There  is  but  one  substantial  question 
raised  in  this  appeal.  Has  the  master  of  a  British  ship 
a  maritime  lien,  enforceable  in  the  Oourt  of  Admiralty, 
for  disbursements  made  by  him  on  account  uf  the  ship 
i«  a  foreign  port  P 

By  the  common  law  of  England  the  master's  claims, 
whether  for  wages  or  disbursements,  did  not  carry 
with  them  any  hypothecary  interest  in  the  ship ;  and, 
inasmuch  as  they  rested  upon  contract  alone,  were  not 
cognizable  in  tbe  admiralty  courts.  The  Merchant 
Shipping  Act,  1854,  gave  the  master  in  express  terms 
the  same  lien  which  other  seamen  hod  for  recovery  of 
their  wages  by  law  or  custom  ;  and  also  conferred  upon 


the  Admiralty  Oourt  a  limited  Jurisdiction  to  entertaia 
other  claims  at  his  instance,  whilst  the  Admbaltj 
Oourt  Act,  1861,  extended  its  Jurisdiction  to  any  dalia 
for  disbursements  made  by  him  on  account  of  ship. 
Neither  statute  expressly  attaches  a  lien  to  his  olaimi 
for  disbursements ;  but  it  is  said  that  the  effect  of  their 
provisions  is  to  give  him  the  right  by  implication. 

Section  191  of  the  Act  of  1854,  which  creates  a  lien 
for  the  master's  wages,  concludes  thus :  **  If  in  a&y 
proceeding  in  any  court  of  admiralty  or  vioe-admiraltj 
touching  the  daim  of  a  master  to  wages  any  right  of 
set-off  or  counter-daim  is  set  up,  it  shall  be  lawful 
for  such  court  to  enter  into  and  adjudicate  upon  all 
questions  and  to  settle  all  accounts  then  arising  or  out- 
standing and  unsettled  between  the  parties  to  the  pro- 
ceeding, and  to  direct  payment  of  any  balance  which  is 
found  to  be  due." 

I  am  willing  to  assume  that  the  accounting  which 
the  provisions  contemplate  must  be  confined  to  items 
connected  with  the  ship,  and  I  do  not  doubt  that  a 
claim  for  disbursements  is  one  which  the  master  might 
competently  prefer  in  answer  to  any  set-off  or  counter- 
claim pleaded  in  defence  to  his  suit  for  wages.     But  it 
does  not  appear  to  me  to  be  a  necessary  or  natural  in* 
ferenoe  that  the  Legislature  meant  to  attach  a  maritime 
lien  to  every  demand  which  a  master  may  competently 
make  in  the  accounting,  or  to  his  claim  for  disburse- 
ments.   When  a  variety  of  personal    and  unsecured 
claims  are  dealt  with  in  a  single  clause,  and  it  is  ex- 
pressly declared  that  one  of  them  shall  bear  a  lien, 
there  arises  a  strong  presumption  that  a  similar  privilege 
is  not  to  attach  to  the  rest;  and  that  presumption  can- 
not be  overcome  except  by  very  plain  implication.    A 
proper  right  of  lien  constitutes  a  nexus  upon  the  ship, 
which  8ud  naturd  must  exist  and  accompany  the  claim 
from  its  inception ;  and  it  is  very  improbable  that  the 
Legislature  should  have  intended  to  create  a  maritime 
lien  which  does  not  come  into   existence  unless  and 
until  a  plea  of  set-off  is  Judicially  stated  In  answer  to 
a  claim  for  wages.    Tbe  strongest  argument  to    the 
contrary  is  to  be  found  in  the  suggestion  that  section 
191  necessarily  contemplates  a  decree  in  rem^  whiah  is 
said  to  imply  the  existence  of  a  maritime  lien.    But  the 
clause  enacts  that,    in  the  event    of    the  balance  ot 
accounts  being  agahist  the  master,  the  court  is  to  direct 
payment,  which  cannot  be  effected  by  a  decree  in  rem  ; 
and,  so  far  as  I  am  aware,  there  is  no  authority  for  the 
proposition  that  there  must  be  a  proper  maritime  lien 
for  every  daim  which  the  Legislature  has  made  enforoe- 
able  against  the  ship. 

The  Act  of  1861   which  provides  (section  10)  that 
the   Admiralty  Oourt   shall   have   Jurisdiction    **  over 
any  claim  by  the  master  of  a  ship  for  wages  earned 
by  him  on  board   the   ship    and   for   disbursementa 
mode  by  him  on  account  of  tbe  ship."    But  it  sdso 
provides  (section  85)  that  "the  Jurisdiction  conferred 
by  this  Act    on  the  High  Oourt  of  Admiralty  wMkMj 
be  exerdsed  dther  by  prooeedbigs  in  rem  or  by  pro- 
ceedings in  pereonam"    In  the  face  of  that  enactn^ent 
it  would  be  difficult  to  hold  that  the  submission  oC  si 
merdy  persond  or  contractud  ddm  to  the  Jurisdiction 
of  the  Oourt  of  Admirdty  converted  it  into  a  red  rl^lit 
agdnst  the  ship  from  the  time  when  it  came  iiato 
existence. 

In  The  Mary  Ann,  which  was  decided  by  Dr.  Lnali- 
ington  in    1865,    that   learned   Judge   held  that    «i^« 
master's  claim  for  disbursements  on  account  of  slsip 
does  bear  a  proper  maritime  lien.    In  arriving  at  ^liAt 
result,  I  do  not  think  the  learned  Judge  relied  solely 
npon  the  providons  of  the  Act  of  1861,  d  though  thoro 
are  oboervations  in  his  judgment  which  might  admie  of 
that   oonstruotion.     His  reasoning  leads  me  to  ixi.f  ex' 
that  if,  before  the  passing  of  the  Act,  claims  for  <Ua^ 
bursements  had  been  wholly  excluded  from  the  Jm^iri^.^ 
diction  of  his  court,  and  had  been  unaccompanied  fc>^    ^ 
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iieo,  hr.  Liuhmgton  would  ba?e  held  that  the  provisions 
of  the  Aot  w^re,  per  m,  insiiffloient  to  create  the  right. 
He  said  (L.  B.  1  Adm.  St  Eoc.  1 1)  :-*<<  There  is  a  dear  dis- 
tinction between  a  maritime  Uen  and  a  daim,  the  pay- 
ment of  which  the  court  has  power  to  enforce  against 
the  ibip  and  freight.  A  maritime  lien  springs  into 
ezlstenee  the  moment  the  oircnmstances  gi?e  birth  to  it 
$B  damsges,  salvage,  and  wages.  Bnt  it  does  not 
foUow  that  because  a  claim  may  by  Act  of  Parliament 
be  enforaeaUe  against  the  res,  that  therefore  it  created 
a  maritime  lien." 

The  law  had  already  been  laid  down  to  the  same 
effect  by  the  learned  jadge  in  the  case  of  The  Paeifie, 
which  related  to  the  claim  of  a  material  man.  He  there 
pointed  oat  that  in  cases  where  statute  gives  to  the 
ereditor  of  an  unsecured  personal  debt  an  action 
against  the  ship,  and  does  not  clearly  prescribe  that  his 
daim  shall  OForride  that  of  a  mortgagee,  such  creditor 
in  no  case  "  obtains  the  ship  as  a  eecurii^  until  he  In- 
stitutes his  suit  in  this  court*"  His  right  in  that  case 
is  sal^ect  to  any  registered  mortgage,  and  he  must 
"axreet  the  ship,  and  then  acquires  the  res  as  a 
sscority."  So  far  I  agree  with  the  reasoning  of  the 
learned  Judge. 

The  real  grounds  of  Dr.  Lushington's  dedsion  in  The 
Mary  Ann  are  to  be  found  in  the  fact  that,  before  the 
Act  of  1861,  his  court  had  a  limited  Jurisdiction  over 
elaims  for  disbursement,  and  in  the  assumption  that  in 
SDch  cases  the  master  had  a  maritime  Uen.  Upon  these 
premises  the  learned  Judge  argues,  with  considerable 
force,  that  it  must  have  been  the  intention  of  the  Legis- 
lature that,  under  the  enlarged  Jurisdiction  conferred  by 
section  10  of  the  later  Act,  the  master's  claim  for  dis- 
bozsenentB  should  have  the  same  privileges  which  were 
attached  to  it  under  the  limited  Jurisdiction  established 
by  the  Act  of  1854.  Referring  to  section  191  of  the 
earlier  statute,  and  the  effect  which  he  attributed  to  it 
ss  creating  a  lien,  pro  tanto,  for  disbursements.  Dr.  Lush- 
ington  says  (L.  B.  1  Adm.  &  Ecc.  12) : — **  If  this  be  so, 
then,  under  this  Act^-i.e.,  the  Act  of  1861-— the  master 
daimlng  his  disbursements  is  to  be  preferred  to  the 
mortgagee,  because,  before  the  Act,  his  dalm  for  dis- 
borsements  was  entitled  to  a  similar  preference  in  the 
ody  eaae  where  the  court  could  take  cognizance  of  such 
disbursements— namely,  in  the  case  of  a  set-off." 

In  my  opinion,  the  ratio  of  the  Judgment  in  The 
Mary  Ann  fails,  because  I  am  unable  to  hold  that  the 
enactments  of  section  191  of  the  Merchant  Shipping 
Aot  can  be  interpreted  as  creating  a  maritime  lien  for 
disbusementfl ;  and  the  enactments  of  the  statute  of 
1861,  even  when  tested  by  Dr.  Lushington's  own 
pricdples,  are  in  themselves  insufftoient  to  create  such  a 
ijght. 

In  The  Feronia  the  authority  of  T7ie  Mary  Ann  was 
followed  by  Sir  Robert  Phillimore,  who  refers  to  and 
adopts  the  Tiewa  of  his  predecessor.  It  was  again  fol- 
lowed in  the  case  of  The  Ringdove  by  Sir  James  Hannen, 
who  stated  that  the  reasoning  of  Dr.  Lushiogton  was  not 
■tistaotory  to  his  mind.  In  the  present  case  Butt,  J., 
eoDsidered  himadf  bound  by  these  precedents,  but  inti- 
aated  that,  apart  from  their  authority,  he  would  have 
had  considerable  difficulty  in  holding  that  there  is  any 
aaritime  lien  for  master's  disbursements. 

Hone  of  these  Judgments  in  the  Admindty  Oourt  were 
hough  t  under  review  ;  but  in  In  re  Bio  Qrande  do  8ul 
BItamehip  Co.  the  Oourt  of  Appeal,  in  a  liquidation, 
gave  incidental  effect  to  a  lien  for  disbursements.  An 
observation  is  attributed  to  James,  L.J.,  in  that  case, 
vhieh,  if  it  had  been  made  cawd  cognitd,  would  have 
bean  entitled  to  great  weight ;  but  the  report  shows  that 
^  Ben  was  conceded,  and  that  the  point  which  your 
^odahips  have  now  to  dedde  was  ndther  raised  nor  dis- 


ItvBs  strongly  nrged  by  the  respondent's  counsel 
fiiat  your  Widshipa  are  now  precluded,  by  a  eeriee  rerwn 


judioaiarumy  from  denying  effect  to  the  principle  laid 
down  in  The  Mary  Ann  and  The  Feronia.  But  I  do 
not  think  that  these  authorities,  whidi  have  been  fol- 
lowed bnt  not  approved  in  the  most  recent  oases,  are  of 
sufficient  weight  to  establish  a  latent  security  of  an  ex- 
ceptional character  against  purchasers  and  mortgagees. 

Lord  liAGNAOHTBN.— The  mdn  question  argued  in  this 
case,  and  the  only  question  upon  which  it  is  necessary 
to  pronounce  an  opinion,  is  reduced  to  a  narrow  point. 

It  is  dear  that  at  the  time  of  the  pasdng  of  the  Ad- 
miralty Oourt  Act,  1861,  disbursements  made  by  the 
master  of  a  ship  in  the  ordinary  course  of  his  employ- 
ment, did  not  create  any  lien  in  his  favour.  It  is  equally 
clear  that  neither  the  Act  of  1861,  nor  any  subsequent 
Act,  has  in  terms  conferred  a  maritime  lien  for  the 
master's  disbursements.  Section  10  of  the  Act  of  1861 
declares  that  "  The  Oourt  of  Admiralty  shall  have  Juris- 
dlotion  over  .  •  .  any  oldm  by  the  master  of  any 
ship  for  disburBcments  made  by  him  on  account  of  the 
ship."  That  section  gave  the  court  jurisdiction  to  enter- 
tain  iuits  falling  within  its  scope,  and  of  itself  it  did 
nothing  more.  The  Jurisdiction,  as  the  Act  declared, 
might  be  exercised,  either  by  proceedings  in  rem  or  by 
proceedings  in  personam.  It  thus  beioame  competent 
for  the  Oourt  of  Admirdty,  on  the  master  preferring  his 
claim  for  disbursements,  to  arrest  the  ship  on  account  of 
which  the  disbursements  were  made.  But  in  the  absence 
of  a  maritime  lien,  the  arrest  could  not  affect  a  subsist- 
ing mortgage  or  any  other  valid  charge  upon  the  ship. 

So  far  the  matter  seems  dear.  And  if  the  question 
depended  solely  upon  the  general  law  before  the  Aot  of 
1861,  and  upon  the  language  of  that  Act,  there  would 
be  no  ground  for  the  contention  put  forward  on  behalf 
of  the  master  in  the  present  case.  It  cannot,  however, 
be  disputed  that  ever  dnce  the  year  1865  it  has 
uniformly  been  hdd  that  the  daim  of  a  master  for  his 
disbursements  is  to  be  preferred  to  the  daim  of  a 
mortgagee.  Dr.  Lnshington  arrived  at  that  condusion 
without  any  hesitation  in  the  case  of  The  Mary  Ann. 
flis  view  was  adopted  and  approved  by  Sir  R.  Philll-^ 
more.  It  was  accepted  by  the  Oourt  of  Appeal  in  the 
case  of  In  re  Rio  Grande  do  8td  Skamehip  Co,,  and 
it  had  been  followed  in  The  Ringdove  by  Sir  James 
Hannen,  who  observed  that  be  did  not  fed  at  liberty 
to  disregard  the  authority  of  The  Mary  Ann,  though 
he  could  not  say  that  Dr.  Lusington's  reasoning  was 
altogether  satisfactory  to  his  mind. 

The  appellants  challenge  the  decision  in  The  Mary 
Ann  and  the  course  of  practice  which  has  followed  it. 
The  respondent  contends  that  the  decision  was  right. 
Bnt  whether  it  was  right  or  not  he  says  that  it  is  too  late 
now  eren  for  this  House  to  Interfere.  I  am  sendble  of 
the  inoonyenlence  of  disturbing  a  course  of  practice 
which  has  continued  unchallenged  for  such  a  length  of 
time,  and  which  has  been  sanctioned  by  such  high 
authority.  But  if  it  is  really  founded  upon  an  erroneous 
construction  of  an  Act  of  Parliament,  there  is  no 
prlndple  which  predudes  your  lordships  from  correcting 
the  error.  To  hold  that  the  matter  is  not  open  to 
review  would  be  to  give  the  effect  of  legislation  to  a 
decision  contrary  to  the  intention  of  the  Ijegislature, 
merely  because  it  has  happened,  for  some  reason  or 
other,  to  remain  unchdlenged  for  a  certain  length  of 
time.  I  propose,  therefore,  as  briefly  as  I  can,  to 
examine  the  decision  in  The  Mary  Ann^  and  thedrcum- 
stances  under  which  it  was  pronounced. 

Originally  the  master  had  no  right  to  resort  to  the 
Oourt  of  Admiralty  for  his  wages,  or  for  anything  due 
to  him  from  the  owners.  The  first  dteration  in  this 
respect  was  made  by  the  Merchant  Seamen  Act  of  1844 
(7  &  8  Vict.  c.  112,  s.  16),  which  gave  the  master,  for  the 
recovery  of  his  wages,  all  the  rights,  liens,  and  remedies 
of  an  ordinary  seaman,  but  only  in  tiie  case  of  the  bank- 
ruptcy of  the  owper,     As  however  ai^  ordinary  seamai^ 
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had  no  right  to  oome  to  the  Admiralty  Oonzt  when  his 
wages  were  due  under  a  epeoial  oontraot,  this  proYision 
did  not  mach  improve  the  master's  position. 

Then  oame  the  Merohant  Shipping  Aot,  1854,  which 
in  seotion  191  re-enaoted  the  provision  in  the  Act  of 
1844  as  regards  the  master's  wages,  omitting  all 
reference  to  the  bankraptoy  of  the  owner,  and  then  went 
on  to  enact  that  *'  if  in  any  proceeding  in  any  court  of 
admiralty  ...  touching  the  claim  of  a  master  to 
wages  any  right  to  set-off  or  oouAter-daim  is  set  up,  it 
shall  be  lawful  for  such  court  to  enter  into,  and 
adjudicate  upon,  all  questions,  and  to  settle  all  acoounts 
then  arising  or  outstanding  and  unsettled  between  the 
parties  to  the  proceeding,  and  to  direct  payment  of  any 
balance  which  is  found  to  be  due." 

The  first  case  of  importance  under  this  section  was  The 
Odledonia,  4  W.  B.  183,  Swa.  17,  decided  in  1855.  There 
the  maeter  preferred  a  claim  for  wages,  and  arrested  the 
ship  for  a  sum  suflioient  to  cover  his  disbursements  as 
well.  The  mortgagees  intervened.  They  declared  that 
they  had  no  intention  of  setting  up  any  right  of  set-ofC 
or  counter-claim,  but  they  tendered  a  sum  less  than  the 
amount  claimed  in  respect  of  wages,  on  the  ground 
that  payments  bad  been  made  on  account  of  wages  both 
by  theraselves  and  by  the  owners.  Dr.  Lusbington 
held  that,  under  the  Act  of  1854,  if  the  owners  chose 
to  avail  themselves  **  of  any  advances  or  anything  in  the 
nature  of  a  set-off,"  the  whole  account  between  the 
owner  and  the  master  was  opened,  and  he  thought  that 
the  mortgagees  could  be  in  no  better  position  tiian  the 
owners.  There  the  general  aoconot  between  the  master 
and  the  owners  was  not  taken  as  against  the  mortgagees, 
apparently  because  they  disclaimed  any  intention  of 
setting  up  a  2ight  of  set-off.  But  as  the  general 
account  was  not  opened,  they  did  not  get  the  benefit  of 
payments  made  by  the  owners  on  aoconnt  of  wages. 
They  were  only  liable  through  the  master's  lien;  but 
they  had  to  pay  more  than  the  lien  covered. 

In  the  case  of  2%e  Olentanner^  which  was  decided  in 
1859,  the  mortgagees  were  less  discreet  or  less  fortunate. 
They  declared  that  they  would  set  up  a  right  of  set-off 
or  counter-claim.  The  master  was  then  directed  to 
bring  in  his  accounts.  The  mortgagees  did  not  file  a 
counter-claim  or  set*o£^  but  they  objected  to  all  the 
items  in  the  master*s  account  except  those  relating  to 
the  payment  of  wages.  Dr.  Lushington,  in  giving 
Judgment,  stated  that  he  adhered  to  every  word  he  said 
in  The  Caiedonia*  He  thought  that  the  general 
account,  if  opened  at  all,  must  be  gone  through  and  a 
balsnoe  made.  He  was  of  opinion  that  the  accounts 
spoken  of.  in  the  Merchant  Shipping  Act  meant  *'  the 
accounts  between  the  master  and  the  ship,  exclusive  of 
any  private  account  between  the  maater  and  her  owners 
for  merely  extraneous  purposes,"  and  that  a  mortgagee 
taking  possession  of  the  ship,  and  claiming  the  benefit 
of  items  in  the  account  against  the  master's  claim  for 
wages,  thereby  made  blmaelf  a  party  to  the  whole 
account.  Why,  he  asked,  should  the  master  be  pre- 
judiced by  the  ssle  or  mortgage  of  the  ship  P  He  was 
of  opinion  that,  as  the  mortgagees  had  declared  to  set 
up  a  counter-claim,  and  had  opened  the  account,  an 
item  of  £400  claimed  for  disbursements  belonged  to 
''the  account  arising  and  outstanding  and  unsettled 
between  them  and  the  master,"  who  were,  he  said,  *^  the 
parties  to  the  proceeding." 

It  is  to  be  observed  that  the  learned  judge  does  not  in 
terms  say  that  the  master  had  a  maritime  lien  for  his 
disbursements.  His  argument,  if  I  understand  his 
judgment  aright|  rather  seems  to  be  that  a  mortgagee 
intervening  and  setting  up  a  right  of  set-off  or  counter- 
claim took  upon  himself  the  personal  liability  of  the 
owner  for  debts  due  in  connection  with  the  ship. 

Then  followed,  in  order  of  date,  the  Admiralty 
Jurisdiction  Act,  1861,  which  gives  the  Court  of 
Admiralty  jurisdiction  over  any  daim  by  the  master  for 


wages,  whether  due  under  a  special  contract  or  not, 
and  for  .disbursements  made  by  him  on  acooimt  of  fhs 
ship.  Soon  afterwards  the  question  arose  as  to  the 
effect  of  that  Act  on  the  master^s  claim  for  disboise- 
ments  as  between  the  master  and  a  mortgagee.  The 
point  was  raised  directly  in  The  Mary  Ann,  in  vhloh 
Dr.  Lushington  gave  judgment  on  the  7th  of  November, 
1865.  In  that  case,  dealing  with  the  Ungaage  of  the 
Act,  the  learned  judge  expressed  the  view  which  hss 
since  been  established  in  the  Privy  Oouncfl  and  in  this 
House.  He  thought  that  the  words  '<  the  High  Oouit 
of  Admiralty  shall  have  jurisdiction"  meant  ''only 
what  they  purport  to  say— neither  more  nor  less^thst 
is,  that  the  oourt  shall  take  cognisance  of  the  casei 
provided  for."  But  he  considered  that,  in  dstennining 
whether  in  these  cases  of  extended  jurisdiction  it  wsi 
meant  to  create  a  maritime  lien,  or  what  was  the  in- 
tention of  the  Legislature,  the  court  would  look  to  the 
law  as  it  stood  before  the  late  Act  And  he  cams  to 
the  conclusion  that,  under  the  Act  of  1861,  the  master 
claiming  for  disbursements  was  to  be  preferred  to  the 
mortgagee,  "  because  before  the  Act  his  daim  for  hii 
disbursements  was  entiUed  to  a  similar  preferenoe  in 
the  only  case  where  the  oourt  could  take  cogniMnee  ol 
such  disbursements— namely,  in  the  case  of  a  set-oil. 

I  may  observe  that  in  that  case  also,  the  leaned 
judge,  while  holding  that  the  ohiim  of  the  master  wsi 
to  be  preferred  to  that  of  the  mortgagee,  does  not  say 
in  terms  that  the  effect  of  the  Act  was  to  give  the 
master  a  maritime  lien  for  his  disbursements.  How- 
ever, in  The  Feronia^  which  was  decided  in  1868,  Hr 
Robert  Phillimore  expressly  stated  that  in  the  case  of 
The  Mary  Ann  it  was  decided  that  under  the  Act  of 
1861,  <'the  master  has  a  maritime  lien  both  for  bu 
wages  and  disbursements,  and  that  upon  this  g^wL 
his  daim  was  preferable  to  that  of  a  mor^sgee.  ho 
doubt  that  was  the  practical  result  of  the  decision,  and 
it  has  been  so*treated  ever  since. 

Under  these  dronmstances  the  question  whether  the 
decision  in  The  Mary  Ann,  and  the  practice  of  m 
Admiralty  Oourt,  which  rests  upon  it,  can  be  sopported, 
depends,  I  think,  on  the  answer  to  be  given  to  one  or 
both  of  these  further  questions,  (1)  whether  the  deoisbm 
in  The  aienianner  was  right,  and,  if  so  (8),  whe^er 
the  existence  of  the  rule  there  laid  down  justified  Dr. 
Lushington's  inference  as  to  the  intention  and  effect  of 
the  Act  of  1861.    It  is  not,  I  think,  necessary  to  go 
into  the  latter  question,  because  I  am  of  opinion  that 
the  decision  of  The  Olentanner  was  based  on  a  con- 
struction of  the  Act  of  1854  which  is  plainly  erroneooi. 
Did   the  Act  of   1854,  as  against  a   mortgagee  or 
purchaser,  give  the  master  of  a  vessd  a  maritime  nsn 
for  his  disbursements  in  the  event  of  his  instituting  a 
suit  in  the  Admiralty  Oourt  for  wages  (which  at  that 
time  he  could  only  do  in  the  absence  of  a  spedal  con* 
tract),  and  in  the  event  of  the  mortgagee  or  purchtfe^ 
thereupon  setting  Up  a  right  of  set-off  or  counter-claiDi  r 
The  question,  I  think,  answers  itself.      "A  maritime 
lien,"   as  was  observed  in  The  Two  EUene,  "most  be 
something  which  adheres  to  the  ship  from  the  time  that 
the  facts  happen  which  gave  the  maritime  lien,  and 
then    continues  binding  on  the  ship  until    ic  if  du* 
charged.    It  commences,  and  there  it  continues,  binding 
on  the  ship  until  it  comes  to  an   end."     A  lien  ^ 
preference,  which  is  supposed  to  have  its  origin  in  a 
certain  transaction,  and  yet  has  no  binding  force  or 
effect  unless  and  unttt  two  things  happen,  neither  of 
which  has  any  connection  with  the  original  transactioD, 
is  certainly  not  a  maritime  lien  in  the  ordinary  sense 
of  the  term.    But  then,  did  Parliament  intend  to  create 
this  anonaalons  preference  or  privilege— whatever  it  may 
be  called— in  the  particular  case  of  the  concurrence 
of  the  two  events  contemplated  by  section  191  of  the 
Act  of  1854  P    It  would  be  strange  If  it  did.    The  Act 
gave  the  master  a  maritime  lien  for  wages;  that  is,  1 
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rap^y  for  the  amoiint  of  hU  wages  f6r  the  time  being 
dae  nd  owlog.  Now,  a  man  is  bound  to  paj  hie  own 
debfi^  md  he  ii  slao  bound  to  dieoharge  a  pzef erantial 
eUm  cm  property  upon  which  he  haa  a  aeonrity,  if 
he  raeane  to  nuke  his  seontltj  available.  Bnt  even  an 
honest  man,  witiiont  any  dispaiagement  to  his  honestj, 
may  objeet  to  pay  another  man's  debt,  and  may  widi  to 
hireetigate  the  amoont  of  a  preferential  olaim  on  pro- 
pertj  belonging  to  him  as  porohaser  or  mortgagee.  Is 
it  oonoslvable  that  it  oonld  have  been  the  intention  of 
Fsriiament  that  if  the  master  brought  a  suit  lor  wages, 
lor  vUeh  the  statute  gave  him  a  maritime  lien,  a  mort- 
gigee  or  pnrohaser  intervening  for  the  prateotion  of  hb 
own  property,  should  not  be  at  liberty  to  investigate  the 
oteat  of  the  lien— to  see  both  sides  of  the  speoUl 
seoomit  with  whioh  he  is  conoened— ezoept  at  the  risk  of 
baring  to  pay  a  olaim  wbioh,  up  to  that  time,  was 
neither  a  debt  of  his  nor  a  charge  upon  his  property  P 
I  eooBot  imagine  that  even  in  hard  oases  nnil  these 
■le  all  oases  of  hardship  —  Parliament  meant  to 
meoiinge  ezoetsive  claims  by  masters,  or  to  set  a  trap 
fat  unwary  mortgagees.  Is  there  anything  in  tiie 
language  of  the  Act  of  1864  to  countenance  such  a 
notion  P  I  do  not  think  there  is.  The  Act  speaks  of 
seeovnti  '*  outstandhig  and  unsettled  between  the 
paitiee  to  the  proceeding."  When  a  mortgagee  inter- 
vened **  the  parties  to  the  proceeding,"  as  Dr.  Lushing* 
ton  said  in  The  GhnianneTf  were  the  master  on  the  one 
band,  and  the  mortgagee  on  the  other  ;  the  master's 
claim  for  disbursements  could  not  enter  into  the 
aoconnt  between  the  mortgagee  and  the  maater.  The 
dafaa  for  wages  might  properly  come  in,  because  it  was 
a  piefeiential  claim  on  property  belonging  to  the  mort- 
m««.  If  Parliament  bad  intended  by  the  Act  of 
1854  to  give  the  master  a  maritime  lien  or  a  preferential 
cUm  for  his  disbursements^  nothing  would  hare  been 
cader  than  to  have  said  ao.  And  it  is  to  be  observed 
that  in  the  very  section  in  question  a  lien  is  given  in 
piam  terms  for  the  maatei^s  wages. 

In  the  result,  therefore,  I  am  of  opinion  that  the  Act 
of  1854  did  not  in  any  event  give  the  master  a  maritime 
Hoi  or  preferential  daim  for  his  disbursements.  It  fol- 
lowa  that  fai  my  judgment  the  decision  in  The  Glen- 
Umner  proceeded  on  an  erroneous  construction  of  the 
Act,  and  that  the  decision  fai  The  Mary  Ann^  and  the 
piaetioe  of  the  Admiralty  which  rests  upon  it,  cannot  be 
npported. 

Tonr  lordabtps,  on  the  one  hand,  were  warned  of  the 
dinatroua  conaequences  of  disturbing  the  practice  of  the 
Admiralty  Court.  On  the  other  hand,  it  was  urged  that 
tbe  diasdvantages  reaultfaig  from  allowing  such  a  lien 
anre  than  counterbalance  any  possible  advantage,  and 
it  usa  aaid  that  the  fiadlitisa  of  communication  which 
oiit  nowa-days  between  all  parts  of  the  world  make  it 
sanecenary  to  give  the  master  a  power  which  certainly 
ns7  bo  abused.  Between  these  confflcting  views  I  do 
not  venture  to  express  any  opinion.  I  have  only  to  state 
vbat,  fai  my  Judgment,  the  law  really  is.  It  is  for  the 
Icgiilatore  to  alter  the  law  if  Parliament  in  its  wisdom 
tthka  an  alteration  desirable. 

I  thfaik  the  appeal  ought  to  be  allowed* 

Ordwi  mppeaUd  Jrom  reverted;  ufUh  eoeia  here  and 
hilcm, 

Solieitora  for  the  appsllaats,  LawUee  A  Co. 

Bolidtoia  for  the  respondents,  IngUdtWy  Inee^  A  CoU. 
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In  re  Shephabd. 
Atedts  v.  Shephabd.  (a.) 

iPracftce— Partial — Dtath  of  Judgment  dehtor-^Ahate* 
ment'^Appointment  of  receiver  of  iniere$t  of  deceaied 
judgment  deUor  in  real  tttaie — Beir  not  aerved— 
Juriedidion  —  **  Equitable  execution,"  nature  o/-— 
R  8.  C  1888,  ord.  17,  rr.  1,  4  $  ord.  42,  rr,  3 
23,  28. 

The  appoinknent  of  a  receiver  of  the  iniereet  of  a 
judgment  debtor  in  real  eetate,  though  eonutimee  in' 
aocurtUely  called  "equitable  eooecution,**  4$  not  a  mere 
form  of  execuiionf  but  it  ie  relief,  producing  the  eame 
benefit  m  execution  properly  eo  called,  but  obtainable^ 
and  obtainable  only,  by  meane  of  an  order  of  t?ie  court 
in  that  behalf,  band  on  the  fad  that  eaoeeution,  properly 
80  called,  cannot  be  had* 

After  the  death  of  a  judgment  debtor  the  court  hoe  no 
juriedidion,  on  the  ez  parte  applioation  of  the  judgment 
creditor,  to  make  an  order  appointing  a  receiver  of  the 
iniereet  of  the  deceaeed  fudgment  debtor  in  real  eetate, 
for  the  purpoee  of  aatiefying  the  judgment  debt,  when 
the  pereon  on  whom  the  real  eetate  hae  devolved  ienota 
party  to  the  proceedings 

8o  held,  affirming  {bvi  on  dfifferenJt  grounde)  the 
(^MMmo/Ohitty,  J. 

Appeal  from  Obitty,  J. 

On  October  25,  1888,  the  present  appellant,  B.  W. 
Oory,  who  was  the  plaintiff  in  an  action  {Cory  v.  Mark 
Shephard  A  8on)  in  the  Qaeen'a  Bench  Division,  ob- 
taioed  Judgment  for  the  payment  of  a  sum  of  money 
by  the  defendants  in  that  action,  who  were  a  solicitor 
firm  consisting  of  Mark  Shephard  (since  deceased) 
and  his  son,  Herbert  Shephard. 

On  August  8,  1889,  the  judgment  debt  being  still 
unsatiafled,  B.  W.  Oory  took  out  a  summonain  that 
action  for  the  appointment  of  a  receiver  over  certain 
freehold  property  in  which  Hark  Shephard  had  an 
equity  of  redemption.  The  hearing  of  thia  aummona 
was  adjourned  by  Pollock,  B.,  to  August  16,  1889,  and 
again  further  adjourned  to  August  22,  1889. 

On  August  17, 1889,  Mark  Shephard  died  intestate, 
leaving  another  apn,  Stuart  Shephard,  his  heir-at-law. 

On  August  20,  1889,  the  preeent  action  fdr  adminis- 
tration of  tbe  estate  of  Mark  Shephard  was  instituted 
in  the  Ohancery  .Diviaion  by  G.  J.  Atidns,  a  creditor  of 
Mark  Shepherd's.  The  son,  Stuart  Shephard,  was  made 
a  defendant  in  this  action. 

On  Augufit  21, 1889,  on  the  application  of  the  plain- 
tiff Atkins,  an  order  was  made  in  the  Ohancery  action 
by  the  vacation  judge,  acting  for  Ohitty,  J.,  whereby 
H.  J.  Pratt  was  at  once  appointed  receiver  ot  the  real 
and  personal  estate  of  Mark  Shephard  (deceased), 
until  a  legal  personal  representative  of  Mark  Shephard 
ahonld  be  conatituted  or  until  further  order,  the  receiver 
to  give  aecurity  on  or  before  September  4,  1889,  and 
the  plaintiff  in  the  action  meanwhile  undertaking  to  be 
anawerable  for  all  euma  received  by  the  receiver. 

Ou  August  22,  1889,  tbe  adjourned  summons  in  the 
Queen's  Bench  action  came  on  again  before  PoUoek^ 
B.,  and  he  made  an  order— which  purported  to  have 
been  made  on  hearing  the  defendants  in  that  action  in 
peraon — whereby  the  aaid '  H.  J.  Pratt  was  appointed 
receiver,  upon  first  giving  security,  of  the  interest  of 
Mark  Shephard  in  the  freehold  property  therein 
mentioned,  and  the  receiver  was  thereby  directed,  out 
of  the  rents  and  profits  or  the  proceeds  of  mIc  of  the 

(a.)  Beported  by  M.  J.  Bi.ajls,  Esq.,  Barrister-at-Law. 
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said  freehold  property,  to  pay  the  Jadgment  debt  due 
to  Cory. 

On  September  17,  1889,  letters  of  adminietration  of 
the  estate  of  Mark  Sbephard  were  granted  to  bis  son, 
the  said  Stuart  Sbephard ;  and  on  the  same  day  an  order 
was  made  in  the  Ohancery  action  directing  that  the  re* 
ceiTer  appointed  in  the  Ohancery  action  by  the  order  of 
August  21, 1889,  be  continued  until  further  order,  and 
directing  notice  of  this  order  to  be  gifen  to  B.  W. 
Oory,  the  plaintiff  in  the  Queen's  Bench  action,  with 
liberty  to  him  to  apply  in  the  Chancery  action. 

On  September  25,  1889,  the  usual  administration 
decree  was  made  in  the  Chancery  action. 

On  October  25,  1889,  E.  W.  Cory  applied  by  way  of 
motion  (under  the  liberty  to  apply)  in  the  Chancery 
action  that  the  reoeiTer  appointed  in  the  Queen's 
Bench  action,  by  the  order  of  August  22,  1889,  might 
be  directed  forthwith  to  reoeive  the  rents  and  moneys 
receivable  in  respect  of  the  interest  of  Mark  Sbephard 
in  the  freehold  property  therein  mentioned,  and  to 
appropriate  the  same  in  payment  of  the  judgment  debt 
due  to  Cory,  or  that  such  further  or  other  order  might 
be  made  as  might  seem  fit,  for  the  purpose  of 
enforcing  the  security  of  the  applicant  Cory. 

Chitty,  J.,  refused  this  apidioation,  on  the  grounds 
(1)  that  the  order  of  August  22  in  the  Queen's  Bench 
action  only  appointed  a  reoeiTer  of  the  freehold  estate 
therein  mentioned  upon  the  recelTer  first  giving  security, 
and  as  no  security  had  as  yet  been  given  that  there  was, 
in  fact,  no  reed? er  competent  to  act  under  that  order  ; 
and  (2)  that  the  receiver  appointed  by  the  order  of 
August  22  in  the  Queen's  Bench  action  could  not  have 
entered  into  possession  of  any  part  of  the  deceased 
debtor's  estate  without  committing  a  contempt  of  court 
on  account  of  the  receivership  order  made  previously — 
namely,  on  August  21— in  the  Chancery  action. 

The  learned  Judge  also  expressed  an  opinion  that 
Pollock,  B.,  had  no  Jurisdiction  to  make  the  order  of 
August  22,  appointing  a  receiver  over  what  was  then  in 
fact  the  property,  not  of  the  Judgment  debtor,  he  being 
then  dead,  but  of  another  person  who  was  not  then  in 
any  way  before  the  oourt,  and  without  any  proceedings 
having  been  taken  to  continue  the  Queen's  Bench 
action  against  such  person. 

The  applicant,  B.  W.  Cory,  appealed. 

BofMT,  Q.O.,  and  Haidane,  tot  the  appellant— First, 
Chitty,  J.,  was  wrong  in  holding  that  when  an  order  is 
made  appointing  a  receiver  upon  his  first  giving  security, 
the  receiver  is  not  competent  to  act  until  the  security  is 
given.  Ex  parU  Bvan$,  In  re  WtOkinB,  28  W.  B.  127, 
13  Ch.  D.  253,  a  decision  of  the  Court  of  AppesJ,  is 
direcfly  in  conflict  with  that  view.  IDibdin.-^We  do 
not  contest  that  now ;  that  case  was  overlooked  in  the  . 
oourt  below.]  Secondly,  the  action  in  the  Queen's! 
Bench  Division  did  not  abate  by  the  death  of  the 
defendant,  Mark  Sbephard :  ord.  17,  r.  1.  Then,  by 
ord.  42,  r.  23,  a  judgment  creditor  is  entitled,  not- 
withstanding the  death  of  the  Judgment  debtor,  to 
apply  for  and  obtain  ex  parte  leave  to  issue  execution 
against  the  chattels  of  the  deceased  judgment  debtor  ; 
one  mode  of  enforcing  payment  of  a  judgment  debt  is 
by  obtaining  equitable  execution  by  means  of  the 
appointment  of  a  receiver :  Anglo'Iiaiian  Batik  v.  Davies, 
27  W.  B.  3,  9  Ch.  D.  275 ;  and  an  order  appointing  a 
receiver  by  way  of  equitable  execution  may  be  obtained 
ex  parte  if  the  judge  consider  it  **  just  or  convenient " 
that  such  order  should  be  made :  Mancherier  and 
Liverpool  Dietriet  Banking  Co,  v.  Parkineon,  37  W.  B. 
264,  22  Q.  B.  D.  173.  PoUock,  B.,  had,  therefore, 
Jurisdiction  to  make  the  order  of  August  22,  1889, 
notwithstanding  the  death  of  Mark  Shephard.  Order 
17,  r.  1,  is  not  to  be  limited  to  matters  happening  before 
ludgment,  but  it  is  general  in  its  application.  /»  re 
^arher,  Oa$h  v.  Parher,  12  Cb.  D.  293,  shows  that 


after  the  death  of  a|  sole  defendant  after  judgment,  a 
receiver  may  be  appointed  over  the  property  of  the 
deceased  defendant,  though  no  personal  repreeentattTe 
of  the  defendant  had  been  then  constituted.  [Far,  L J. 
— But  in  that  case  the  plaintiff  was  a  person  entttlei  to 
take  out  the  administration,  and  was,  therefore,  befoie 
the  court.] 

Bounddl  v.  OurreTt  6  Yes.  250 ;  Eldridge  v.  Bwgoit 
26  W.  B.  435,  7  Ch.  D.  411 ;  and  Jackeon  v.  North- 
EaOem  BaUway  Co.,  25  W.  B.  518,  5  Ob.  D.  844, 
were  also  referred  to. 

Byrne,  Q.O,,  and  Dihdin,  for  the  respondent  (the 
plaintiff  in  the  Chancery  action),  were  not  called  on. 

P.  ii.  Kingdon,  for  the  administrator  of  Mark  Sbep^ 
hard. 

CoTToif,  L.J. — This  i%  an  appeal  from  a  dedrion  of 
Chitty,  J.  The  facts  are  shortiy  these.  There  had  been 
a  judgment  obtained  in  an  action  in  the  Queen's  Ben^ 
Division  against  Mark  Shephard  and  his  son  Herbert 
Shephard.  Then  Mark  Shephard  dies,  and  after  hifl 
death  an  administration  action  was  instituted  in  the 
Chancery  Division  and  an  order  appointing  an  itderin 
receiver  was-  made.  On  the  day  after  this  order  waa 
made,  the  judgment  creditor  in  the  Queen's  Bench  action 
applied  to,  and  obtained  from,  Pollock,  B.,  an  order  ap' 
pointing  the  same  person  receiver,  upon  lids  first  ginog 
security,  over  Mark  Shepherd's  interest  in  certain  re^ 
estate,  although  Mark  Shephard  was  in  fact  then  dead. 

Chitty,  J.,  decided  that  the  judgment  oredltor  ooaU 
obtain  no  priority  by  this  appointment  of  a  receiver,  on 
the  ground  that  it  was  only  effectual  on  the  reeeivec 
giving  security,  which  he  had  never  done.  That  viev 
has  now  been  admitted  to  be  erroneous,  and  was  not  con- 
tested on  this  appeal.  But  the  learned  judge  also  ei- 
pressed  an  opinion  that  the  court  had  no  Jurisdiction  to 
make  an  order  appointing  a  receiver  against  an  estafie, 
which,  at  the  time  the  order  was  made,  was  no  longer 
the  estate  of  Mark  Shephard,  for  he  was  then  de^id— bat 
had  become  the  estate  of  his  heir»at-law,  who  was  not  a 
party  to  the  Queen's  Bench  action.  In  my  opinion  there 
was  no  jurisdiction  to  make  that  order* 

It  was  said  that  the  order  was  an  equitable  execution, 
and  that,  as  l^gal  exeoution  might  be  had  after  the 
death  of  a  judgment  debtor,  there  was  no  renson  wby 
equitable  execution  should  not  be  granted  after  death  of 
the  Judgment  debtor  as  well  as  legal  exeoution. 

I  by  no  means  assent  to  the  propoaition  that  legal 
execution  could  have  been  obtained  after  a  judgment 
debtor's  death  at  once,  without  any  other  step  being 
taken.  I  think  there  are  strong  reasons  for  saying  tbat 
it  could  not.  But,  assuming  that  it  ooald,  oan  an  order 
for  the  appointment  of  a  receiver  be  likewiee  made  after 
the  judgment  debtor^s  death  P  In  my  opinion  the  whole 
argument  in  favour  of  that  view  arises  from  a  confusion 
iu  the  use  of  the  term  "equitable  exeoution."  Tbe 
term  itself  is  an  erroneous  expression.  It  is  merely  a 
term  which  has  often  been  used  as  a  aiiort  mode  of  ex* 
pressing  the  fact  that,  by  a  receivership  order,  the  sane 
benefit  might  be  obtained  iu  equity  aa  In  common  law 
was  obtained  by  legal  execution,  but  it  ia  quite  a  differ-* 
ent  thisg  from  exeoution  at  common  law.  A  receiver 
was  appointed  by  way  of  equitable  relief  only  when 
difficulties  existed  in  the  way  of  obtaining  legal  execu- 
tion. Under  the  old  practice  of  the  Court  of  Chancery  a 
plaintiff  came  into  equity  in  order  to  obtain  the  same 
benefit  which  he  might  have  got  by  meana  of  his  legal 
right  if  there  had  been  no  impedimenta  in  hia  way.  I^ 
is,  however,  wrong  to  say  that  the  Judicature  Aots  gave 
any  right  to  obtain  this  equitable  relief  againet  the  eatat< 
of  a  legal  debtor  when  there  was  no  difficulty  in  obtain* 
ing  execution  at  law,  and  if  any  praotioe  oontrarj  fei 
this  has  grown  up  of  late,  such  praotioe  ia,  in  my  opiaioa 
entirely  wrong. 
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BotypasBing  from  that,  dooB  the  appointment  of  a 
leeeiieT  stand  in  the  oame  poeitioii  as  legal  execution  P 
By  the  appointment  of  a  reodfer  the  Judgment  creditor 
obtidns  relief,  arising  not  from  the  mere  fact  of  haTing 
obtained  judigment  at  law,  but  relief  to  whioh,  under 
the  dioumstances,  he  is  entitled  iu  equity  against  the 
estate  of  the  judgment  debtor ;  the  appointment  of  a 
reodter,  therefore,  cannot  be  obtained  without  an  order 
of  the  court,  a  new  order  giving  the  applicant  equitable 
xdief.  Such  an  order  can  only  be  obtained  against  a 
person  orer  whom  the  court  has  Jurisdiction. 

In  the  present  case  the  order  was  obtained  against 
proper^  which,  by  reason  of  the  death  of  the  Judgment 
debtor  and  hj  operation  of  law,  bad  then  become  the 
property  of  his  heir,  and  the  order  was  obtained  with- 
out notice  to  the  heir.  It  is  against  the  heir  this  order 
is  made,  and  the  court  had  no  jurisdiction  OTcr  him, 
he  not  being  a  party  to  the  action. 

It  is  said  that  the  rules  and  orders  admit  of  this  being 
done.  It  ia  said  that  by  ord.  17,  r.  1,  the  action  is  kept 
a]i?e,  because  it  was  Iniought  against  father  and  son. 
The  aofian  no  doubt  is  aUye  against  the  son,  but  not 
agafaist  the  deceased  father.  That  rule  applied  when, 
by  reason  of  the  death  of  a  party,  there  was  a  dcYolution 
of  his  intereet  upon  a  person  who  was  a  party  to  the 
action,  but  it  did  not  apply  when  the  derolution  was 
upon  a  person  who  was  not  a  par^  to  the  action.  The 
action  was  not  ali?e  against  him.  The  light  to  make  an 
Older  against  the  father  was  gone  by  reason  of  his  death, 
and  no  order  could  be  made  against  the  property  which 
liad  been  his,  until  the  person  on  whom  it  had  devolf  ed 
had  been  made  a  party  to  the  action. 

Beference  has  been  made  to  the  order  made  by  Fry, 
J.,  In  Gash  T.  Parkeff  12  Oh.  D.  298.  There  the 
plaintiff  was  a  person  entitled  to^  take  out  administra- 
tion if  no  one  else  did,  and  there,  by  analogy  to  the 
pEsetice  in  the  Probate  DiTision  of  appointing  a  receiver 
pendente  lUe,  the  plaintiff,  on  his  undertaking  to  take 
out  administration,  was  appobited  receiver  in  order  to 
protect  the  property  until  a  legal  personal  representa- 
ttre  was  constitnted.  In  that  case,  therefore,  a  person 
who  was  entitled  to  invest  himself  with  a  legal  right  to 
the  property  was  before  the  court,  and  the  object  of  the 
order  was  to  protect  the  property  until  he  had  done  so. 

The  argument  is  based  on  a  misconception  of  ord.  17^ 
r.l. 

That  rule  does  not  enable  the  court  to  make  an  order 
adverae  to  a  person  not  a  par^  to  the  action  without 
hearing  what  such  person  may  have  to  say,  or  without 
iahmg  the  legal  means  to  bring  such  person  before  the 
court* 

In  my  opinion  this  reoeiverdiip  order  was  made  per 
ineuriam^  the  court  having  no  jurdisdiction  against  the 
hdr. 

The  decision  of  Ohitty,  J.,  is  therefore  right,  though 
he  deddedthe  case  on  dUforent  grounds. 

Bownr,  Ii»J. — ^I  am  of  the  same  opinion.  A  judg- 
ment had  been  obtained  againrt  Mark  Shephard  and  his 
•on  Herbert  in  the  Queen's  Bench  Dividon  ;  Mark 
Shephard  died  and  departed  this  world  and  the  suit  at 
the  aaae  time ;  afterwards  the  plaintiff  in  the  Queen's 
Bendi  action  obtained  an  order  eas  parte  (drawn  up 
nroaeoudy  stating  that  the  defendants  appeared  in 
penon)  for  a  receiver  of  the  renta  and  profits  of  the  pro- 
perty of  the  dead  man.  That  property  had  been  his, 
but  by  his  death  and  by  law  it  had  passed  to  somebody 
dw,  and  it  is  suggested  that  an  order  may  be  made 
cs  parte  against  property  whicb  no  longer  belongs  to  the 
dead  debtor,  but  whioh  bdongs  to  somebody  else  who 
^  not  been  served  with  notice  of  the  application.  That, 
I  tidnk,  cannot  be  right,  for  it  seems  contrary  to  natural 
jaafios. 

Botlhat  is  not  all.    It  is  said  that  this  can  be  done 
^Maiise  the  appointment  of  a  receiver  is  only  equitable 


execution,  and  that  at  common  law  execution  might 
issue  as  of  right  without  anyone  being  served.  I  doubt 
if  it  is  the  practice  at  common  law  that  you  may  as  of 
right  execute  a  judgment,  obtained  agdnst  a  debtor  who 
has  since  died,  againrt  his  executor.  If  such  is  the 
practice  I  am  not  airare  of  it.  There  are  certain  statu- 
tory provisions  which  allow  execution  after  death,  but  I 
think  notice  is  required  for  these  proceedings.  Certainly 
this  is  not  a  case  in  which  at  common  law  execution 
could  issue  as  of  course. 

Now  equitable  execution  is  not  merdy  execution,  but 
It  Is  relief  granted  because  execution  at  law  could  not  be 
obtained ;  it  is  a  substitute  for  legal  execution  where 
that  cannot  be  had.  It  is  wrong  to  say  that  an  order 
for  a  recdver  may  be  obtained  in  the  Chancery  Dividon 
ex  parte  without  notice  bdng  served  on  the  person 
entitied  to  the  property  to  be  affected. 

But  it  is  said  that  it  can  be  done  under  ord.  17|  r.  1. 
To  my  mind  that  is  not  so  ;  rule  1  must  be  read  with 
rule  4.  [The  Lord  Justice  read  the  rules,  and  con- 
tinued : — "]  The  fact  that  there  was  a  co-defendant  who 
survived,  kept  alive  the  action  agdnst  him,  but  not  as 
against  the  dead  man,  so  as  to  enable  proceedings  to  be 
taken  against  the  persons  entitied  to  the  proper^  of  the 
dead  man  without  notice  to  them.  Ord.  42,  r.  23,  does 
not  govem  this  case,  as  it  deals  with  execution,  not  with 
the  appointment  of  a  recdver,  and  if  it  did,  still  the 
order  could  not  be  made  ex  parte* 

FxT,  L.  J. — ^The  appellant  appears  to  me  to  assert  that 
the  appointment  of  a  receiyer  is  a  kind  of  execution 
which  may  be  had  against  a  dead  man's  estate  without 
notice  to  his  executors,  and  giving  priority  to  the  person 
obtaining  it  over  other  creditors. 

The  idea  that  the  appointment  of  a  recdver  is  a 
kind  of  execution  is  entirdy  erroneous.  It  is  quite  true 
that  the  old  Court  of  Chancery  exercised  this  jurisdic- 
tion where  a  legal  Judgment  had  been  obtained,  but 
only  when  the  applicant  had  shown  that  he  had  obtained 
judgment  and  had  sued  out  the  i4[>propriate  writs  of 
fi.  fa.  or  elegitt  and  was  then  met  by  certain  diiBculties 
arising  from  tiie  nature  of  the  property  of  the  debtor, 
then  and  then  only  did  the  Court  of  Chancery  grant  a 
receiver  in  aid  of  the  enforcement  of  legd  judgments 
for  legd  debts.  Belief  by  way  of  appointment  of  a 
receiver  proceeded  on  the  view  that  no  execution  could 
be  had  on  the  writ. 

Further,  the  appointment  of  a  receiver  was  an  act 
requiring  the  exerdse  of  Judidd  power  on  the  part  of 
the  court  The  droumstances  I  have  referred  to,  would 
have  to  be  proved  before  the  court  would  make  the 
order.  The  relief  therefore  granted  by  the  Court  of 
Chancery  was  not  an  execution  of  the  .Judgment,  but 
was  relief  granted  because  legal  execution  could  not  be 
obtained.  All  this  has  been  summarized  by  judges  at 
different  times,  under  the  expresdon  **  equitable  execu- 
tion," but  I  am  apprehensive  that  the  condensed  ex- 
pression has  led  to  misapprehendon,  and  to  the  idea  that 
the  obtaining  the  appointment  of  a  receiver  is  a  mere 
form  of  execution  whioh  can  be  obtained  without  the 
attention  of  the  court  being  called  to  the  droumstances 
which  creates  the  equity  on  whioh  alone  the  jurisdiction 
arises. 

It  has  been  said  that  in  all  cases  at  common  law 
execution  could  be  had  againrt  the  estate  of  deceased 
persons  without  notice  to  the  executors.  On  that  point 
I  will  confine  mysdf  to  eaqpresdng  great  doubt  whether 
it  is  so. 

Appeal  diimUeed. 

Solicitors  for  the  appellant.  Deacon^  OibeoUf  A  Med' 
calf. 

Solicitor  for  the  plaintiff,  B.  J.  Witty. 

Solldtors  fdr  the  defendant^  Marh  Shephard  A  9en 
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Hbaf  v.  Haetlbt. 


OouBT  OP  Afpbax. 


Aug.  2,  3,  5,  1889. 


From  Lancaster  Palatine  V 
Ot.  of  Ohan.  \ 

BsAjf  if.  Habxley.  (a.) 

P<;Uent-~'Eai6luiive  tiesMefor  limUed  period  and  dMrid 
— WhetJ^er  exduHve  lieenee  amtmnU  to  a$iignmeni  of 
p(AmA~-Bigh%  of  Ikmtee  to  »tt$  in  hit  own  narM-^ 
Notiee-^Patentef  dc,  Aet,  1883,  m.  83,  36,  87. 

An  eocdutive  licence  to  use  a  patented  invention  in  a 
particidar  district  for  a  limited  term  dots  not  amount  to 
an  assignmenfof  the  patent  rights  for  thcU  district,  and 
does  not  confer  any  rights  which  enable  the  licensee  in 
his  own  name  to  maintain  an  action  withouit  joining  the 
patentee  as  a  co-plaintiff  against  a  person  who  has 
infringed  th/s  licensees  rights  under  his  lieenee  hy  using 
the  invention  within  the  said  diitriet  and  term, 

M,,  a  patentee^  gave  H,  ly  deed  an  exclusive  licence 
to  use  M,s  patent  within  a  specified  district  for  four 
years,  and  covenanted  that  Tie  would  not  during  the  term 
seU  the  invention  or  grant  other  licences  to  use  U  within 
thedistrid,  and  that^  in  case  M»  failed  to  take  steps 
effectually  to  protect  the  patent  against  any  infringement 
which  should  take  place^  11.  shoidd  he  at  liberty  to  take 
euoh  steps  in  M.*s  name.  The  deed  was  duly  registered 
under  the  Patents  Act,  1883.  and  shorUy  afterwards  M. 
sold  one  of  hispateirAed  machines  to  8,,  carrying  on  husi' 
ness  outside  the  diitriet,  and  8.,  two  or  three  weeks  later, 
sold  the  machine  to  J,,  who  used  it  within  the  district. 

Held,  that  H,,  having  a  mere  lieenee  to  use  the  patent, 
and  no  property  in  it,  could  not  maintain  an  action 
against  J.  without  Joining  M,  as  a  co-plaintiff;  and, 
further,  that  H.,  having  failed  on  the  evidence  to  satisfy 
t?ie  court  that  J.,  at  the  time  he  bought  the  machine,  had 
actual  notice  of  H,*s  rights,  tJie  action  failed  on  that 
ground  also,  and  must  be  dismissed,  with  costs. 

Decision  o/Briatowe,  Y.O.,  affirmed. 

Whether  registration  under  the  Patents  Aet^  1883,  is 
notice  to  aU  the  world,  qnssre. 

Appeal  from  Bristowe,  Yioe-Obanoellor  of  the 
Lancaster  Palatine  Ooort  of  Olianoery* 

Oharles  Edward  Moser,  to  whom  letters  patent 
(No.  11,640)  had  been  granted  fai  September,  1885,  for 
**improYements  in  gig-mills  emplojred  in  the  finishing 
of  woren  fabrios,"  granted  bj  deed  in  1886  to  Mr. 
Heap,  the  plaintiff,  the  fall  and  ezolnslTe  licence  to 
use  and  exercise  the  said  patented  invention  at  all 
place*  within  the  borongh  of  Bodhdale  and  the  local 
board  districts  of  Norden,  Wardle,  Littleboroagh,  and 
Hilnrow  for  a  term  of  two  jrears,  which  was  extended  to 
fonr  years  by  a  subsequent  deed.  Moeer  also  covenanted 
with  Heap  that,  subject  to  a  right  lor  Moeer  to  sell  the 
inyention,  and  grant  licenoes  to  certain  speoifled  firms  to 
use  the  same  fox  themselves,  but  not  to  resell  or  transfer 
it,  Moser  would  not,  during  the  term,  sell  the  in? rntion, 
or  grant  licences  to  any  company  or  person  to  use  it 
within  the  aforesaid  limits,  and  that  if  there  should  be 
any  infringement  of  the  patent,  Moeer  would,  as  soon  as 
he  had  notice  thereof,  take  stops  at  his  own  expense 
effectually  to  protect  the  invention,  and  if  he  failed  to 
do  so  that  the  plaintiff  should  be  at  liberty  to  do  so  in 
Moset's  name*  This  deed,  and  also  that  extending  the 
term,  were  duly  registered  under  the  Patente,  ftc«,  Act, 
1883. 

Early  in  1888  Moeer  sold  two  of  his  patented 
machines  to  firms  in  Manchester,  who  resold  them  two 
or  three  weelcs  later  to  the  defendaBtey  Israel  Hartley 
and  bis  son  Edward  Hartley,  who  put  them  up  for  use 
within  the  district  subject  to  Heap's  exdusife  licence. 
The  defendanto  having  been  informed  of  the  rights 
claimed  by  the  plaintiff,  and  threatened  with  pro<- 
ceedings,  did  not  discontinue  the  use  of  the  machines, 
and  the  plaintiff,  accordingly,  in  May,  1888,  commenced 

(a.)  Beported  by  B.  H,  DsaiiB,  Esq.,  Baxrister«at-Law. 


this  action  in  the  Lancaster  Palatine  Oourt  as  saslgiiw 
or  exclusive  licensee  of  Moser's  patent  for  that  distriot, 
claiming  an  injunction  to  restrain  the  defendanti  from 
infringing  his  rights.  He  also  claimed  damagsB,  aa 
account,  and  other  relief.  The  plaintiff  alleged,  and  the 
defendanto  denied,  that  the  defendanto  had  notice  of  the 
plaintiff's  righte  under  the  licence  before  they  (urdhaeed 
the  machines.  The  evidence  on  this  point  was  not  ooa* 
dueive,  but  it  was  shown  that  Stephen  Hartley  (a 
brother  of  Israel  Hartley),  who  had  written  to  Moeer 
asking  for  one  of  the  machines,  had  recelyed  a  letter  in 
reply,  before  the  date  of  the  purchase,  informing  him  thai 
the  plaintiff  had  the  exclusive  use  of  the  patent  in  that 
district.  There  was  also  an  affidavit  by  a  workman 
named  Lord  as  to  what  took  plaoe  at  a  subaeqaeat 
interview  between  Stephen  and  Israel  Hartley  and  him* 
self  before  the  purchase.  The  hearing  of  a  motion  for 
an  interim  injunction  was  by  consent  treated  aa  the 
trial  of  the  action  before  the  Yice-Obancellor. 

Bristowe,  Y.C,  decided  that  registration  under  the 
Patente,  Ac,  Aot,  1883,  of  an  exdusife  licence  was  not 
notice  to  the  world,  that  actual  notioe  to  the  defendaati 
of  the  licence  before  the  date  of  their  purchase  had  not 
been  proved,  and  that  the  defendants,  as  porehaesn 
without  notice,  were  not  affected  by  the  priority  of  the 
plaintiff's  licence.  He  therefore  dismissed  the  aotion 
with  costs,  without  deciding  the  question  whether  aa 
exdnsive  licensee  could,  in  his  own  name,  maintala  an 
action  for  an  injunction  against  an  infringer  withont 
joining  the  patentee  as  a  oo*plaintiiI. 

The  plaintiff  appealed. 

MouUon,  Q.O.t  and  8taffurth,  for  the  appellant.— (1) 
The  plaintiff,  as  exclusive  licensee,  ia  entitled  to  faifaig 
this  action.    (2)  The  defendanto  were  perfectly  aware 
of  the  plaintiffs  righto  when  they  bought  the  maohinei. 
The  rights  of  a  patontee  are  by  law  assignable,  and  the 
effect  of  gifing  a  person  an  exclusive  licence  is  to  pan 
those  rights.    Why,  then,   should  the  patentee  be  a 
necessary  party  to  an  action  to  restrain  inMngemeat  of 
them  P     This   was   in   effect   an   assignment  of  the 
exclusive  right  to  make  and  sell  the  patented  maohiiM* 
Suppose  the  patentee  disappeared,  would  the  liosnsee 
be  deprived  of  his  righte  P     [Lopis,  L.J.,  referred  to 
Rmard  v.  Levinstein,  13  W.  B.  382,  2  H.  ft  M.  628.] 
Under  section  36  the  patentee  can  efleotnally  assign  sU 
his  righto.    [Fat,  L.J.~Is  this  licence  an  assignment 
of  the  patentee's  right  to  sue  P]    Yes.    As  far  as  the 
licence  extends,  the  assignee  has  all  the  rights  of  the 
patentee*    [Oorroir,  L.  J.,  referred  to  Newhy  v.  Harrilfif^ 
9  W.  B.  849,  1  J.  &  H.  393.]    In  that  case  the  Liffd 
Ohancellor  would  have  granted  an  injunction  if  then 
had  been  an  exdnsive  licensee.     [OonoN,  L.  J.— Wodd 
a  judgment  in  this  action    as   constituted   liind  the 
patontoe  ?]    No,  it  would  only  be  binding  inier  pcBrtet. 
[Cotton,  L.J.,  referred  to  Edison  <ft  Bwanf  <fte.,  Oo.  t. 
EMmd,  37  W.  B.  699,  41  Gh.  D.  28.]    In  Hassaa  ▼. 
Wright,  18  W.  B.  821,  L.  B.  10  Eq.  609,  a  Ucenoe  wai 
treated  as  equivalent  to  an  assignment.    Actual  notice 
is  not    necessary.      [Oottoic,   L.J.— Notice  raises  the 
equity  against  the  wrongdoer.     He  is  not  a  wrong- 
doer unless  he  has  had  notice.]    The  defendanto'  user  of 
these  machines  within  the  district  is  an  infringement  of 
the  patont,  and  if  they  are  doing  it  by  the  permiHion 
of  the  patontee  he  has  no  right  to  give  that  permissloD, 
because  he  has  given  the  plaintiff  an  exdnsive  right 
The  patontee  cannot  derogate  from  his  own  licence. 
[Fry,  L.  J. — ^Then  it  ia  possible  for  a  patentee  to  infringe 
his  own  patent  P]    Yes,  if  he  has  assigned  it,  or  given  an 
exdnsive  lioence  to  use  it.    As  to  notice  by  registrstiOD, 
the  object  of  the  registration  is  that  the  public  may  be 
perfectly  safe  if  they  examine  the  registor,  which  is 
notioe  to  all  the  world  as  to  where  the  ilghto  of  the 
patontee   are.     Moreover,  the  dcdfendanto  had  aotod 
notioe  of  oui  righto  before  th^  pordiMed* 
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OOUBT  OF  AfPBAL. 

Tlwy  alw  lefemd  to  MuikeU  r.  Em,  5  Bing.  N.  0. 
604s  HWer  t.  £a«,  30  W.  B.  866,  9  Q.  B.  D.  315 ; 
DflfotM  i^goMe,  1  Webit.  Pat  09«.  155  ;  Dunnidiff 
Y. MdUU^^yr.  B.  860,  7  0.  B.  K.  8.  209  ;  and  to  the 
Pttenti,  te.,  ABt»  1883,  n.  83,  86,  and  87. 

Cmeu-Hofdff.  Q.O.,  and  Maherly,  for  the  respond- 
enlk— {Onroir,  LbJ.— >We  need  only  trouble  yon  upon 
tfaequflitfon  whether  there  was  aotoal  notioe  here,  Mr. 
Hai^y.]  It  was  not  eoggeeted  even  at  the  bar  tiiat  the 
tvo  Xanflheste  flmie,  who  bought  these  maohinss  from 
Mosei^  had  notioe  of  the  plaintiif  a  lioenoe.  They  had, 
tfaairfon,  fun  power  to  deal  with  them,  and  ezerdaed 
it  bj  idlfaig  to  na.  It  would  be  oontraiy  to  all 
analogiss  if  yon  oonld  proTont  purohaaera  for  iralne 
wittoat  notioe  from  aelling  to  persona  in  the  diatriot 
vho  had  notioe.  Mere  notioe  as  diatinot  from  fraud  ia 
not  mfBoient  to  entitle  the  i^aintiir  to  relief,  and  there 
it  Bo  allegation  of  fraud  in  the  pleadings.  Ttdh  t. 
JUMay,  2PhiL  77^  iaaleading  oaae  on  the  equitable 
dooWne  of  notioe.  The  def endanta  themad?ea,  more- 
ater,  had  no  notioaw  On  auoh  evidenoe  aa  that  given  in 
tUa  ease  it  ia  impooaible  to  afleot  the  defendants  with 
Botiesi  The  anggaation  that  the  pnrohaae  waa  reaUy 
■ade  by  the  defandanti  from  Moaer,  the  Manohaater 
Unas  being  only  uaed  aa  the  medium  aa  being  ontaide 
the  dirtriot,  ia  quite  without  foundation. 

Btafiarthf  In  reply,  referred  to  De  MaUo$  t.  GV&eon,  7 
W.  6.  514,  4  Da  a.  ft  J.  8763 ;  MeBaageHe$  ImperidUa 
T.Baiafli,llW.B.388;  CaUr.  rotffZs,  17  W.  R  668, 
L.&4Gh.App.654;  Werdermann  y.  SoektS  Generdle 
DEIedMii,  30  W.  B.  33,  19  Oh.  B.  240  ;  HoWoyd  v. 
ManhaB,  11  W.  B.  171,  10  H.  L.  Oaa.  191. 


Oonw,  L.J.— Id  tfaia  eaae  the  point  aa  to  notioe  waa 

deiltwithlaatl^Mr.  Moulton,  but  I  will  deal  with  it 

lfail»  k  Older  that  It  may  be  diapoaed  of  before  the 

|M8&m  whether  a  lioenaee  oan  sue  for  infringement  of 

apetntiaoonaidered.    The  Yioe-Ohanoelkv  has  found 

&iktha  plaintiif  haa  not  made  out  that  the  defandanta 

bonght  theae  maoiiinea  with  notioe  of  the  agreement 

Bade  between  the  plaintiff  and  the  patentee.    Now  it 

fislertke  plaintiff  to  make  that  outaa  the  eaaential 

beeis  of  Ua  right  to  relief,  and  to  do  ao  in  auoh  a  way  aa 

t»  emUe  the  eourt  to  aot  upon  it,  or  elae  to  ahow  that 

a  aatnaivB  lioenaee  oan  aa  lioenaee  aue  for  infringe- 

MBt  vitbout  pvoYing   that  the  defendant  had  auoh 

Bottee.    In  mj  opinion  the  plaintiff  haa  not  made  out 

that  the  defendant  had  notice,  though  I  agree  that  the 

oee  is  one  of  aome  little  aoapioion.    That,  howerer,  ia 

BokiQflkient.    Hie  eaae  waa  not,  in  the  flrat  inatanoe, 

bnegbt  lorwaid  aa  one  of  notioe,  though  the  plaintiff 

dees  aantbn  and  support  by  affldavlta,  the  agreement 

Mreen  Umaalf  and  the  patentee.    Then,  in  answer  to 

thoeeaflUbnila,  the  defendant  aaya,  <' I  had  no  notioe  of 

^'';   though   he   aubaequently    admlta   in   oroaa- 

•aafaiatton  that  Stephen  HarU«y  had  aald  aometidng 

tohfaa  about  it    Ihen  the  atrongeat  point  againat  the 

dtdeadasta  ia  tfaia:  lliere  ia  an  affidavit  by  the  Lords 

Maud  and  wife),  and  that  ia  anawered  by  an  aiBdaTit 

^  one  of  the  defandanta.     But  there  waa  no  oroaa- 

Q""<Mtion  on  the  question  of  notioe  ao  fte  aa  referred 

^biihoaeafBdavita(whiohia  rather  a  atriUng  oiroum- 

>*Bee),  and,  theielore,  it  would*  in  my  opinion,  be 

vi«6  to  hold  upon  that  that  the  defendant  had  notioe 

^Ifto  agreement.    We  oome,  then,  to  the  queation 

vMer  fte  enhiaiva  lioenaee  for  a  partioular  diatriot 

eoudaafaitahi  an  aotion  alone,  without  proving  notioe 

\L  ^fa^JV^^"''^^^  againat  a  person  whom  he  alleged  to 

balnhfagjag  his  rights  under  that  agreement.    In  nky 

ofAte  ba  aould  not.    It  has  been  eontended  that  this, 

bebgaa  eiehiaiTe  lioenoe,  must  be  treated  ezaotiy  the 

**■>•  M  s  gmnt  or  aaaignment  of  the  patent  tot  tiie 

^jvttsd  period  and  diatdot.    But  It  ia  q^te  a  diffarent 

vftaadooeef  the  oases  referred  to  goes  to  show  the 
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distinotlon.  In  the  ioe  ease.  Newly  ▼.  Harriaon^  Wood, 
V.O.,  pointed  out  what  the  distinotion  b,  that  where 
tiiere  is  only  a  lioenoe  whioh  does  not  entitie  the 
lioensee  to  any  property,  it  remains  simply  a  lioenoe— 
that  is  to  say,  an  authority  ftrom  the  lioensor  to  the 
UoenseO)  enabling  bim  to  do  lawfully  something  he 
oould  not  otherwise  lawfully  do;  but  that  where  the 
lioenoe  entities  the  lioensee  to  take  something  away  or 
aoquire  aome  property  in  it,  then  it  amounts  to  a  grant. 
Wood,  V.O.,  aaid,  1  J.  ft  H.,  at  p.  398  :  «*  Witii 
regard  to  the  word  'lioenoe,'  there  is  some  littie 
ambiguity.  It  is,  howeyer,  well  defined  in  the  oaae  of 
Mu9k$U  ▼.  HiU,  and  I  prefer  atating  it  in  the  language 
there  dted  by  Tindal,  O.J.,  to  giving  my  own.  It  ia 
thua  alaa^ :  *  A  diapenaation  or  lioenoe  properly  paaaea 
no  intoreat^  but  only  makea  an  aotion  lawful  whioh 
without  it  had  been  unlawful ;  aa  a  lioenoe  to  go  beyond 
the  aeaa,  to  hunt  in  a  man'a  park,  to  oome  into  hia 
houae,  are  only  aetiona  whioh,  without  lioenoe^  had  been 
unlawful ;  but  a  lioenoe  to  hunt  in  a  man'a  park  and 
oany  away  the  deer  killed  to  his  own  use,  to  out  down 
a  tree  in  a  man'a  iti^und  and  to  oarry  it  away  the  next 
day  after  to  hia  own  uae,  am  liaenoea  aa  to  the  aota  of 
hunting  and  ootting  down,  but  aa  to  oarrying  away  the 
deer  kQled  and  the  tree  out  down,  they  am  granta.' 
So  here  alioenoe  to  enter  upon  a  oanal  and  take  the  ioe 
ia  a  mere  lioenoe,  and  the  right  of  oarrying  it  away  is  a 
grant  of  the  ioe  so  to  be  oarried  away."  In  that  par* 
tioular  ease  there  was  a  lioenoe  to  enter  upon  a  oanal 
and  take  the  ioe.  In  my  opinion  here  a  lioenoe  granted 
to  a  lioenaee,  though  ezdnaive  for  a  partioular  time  and 
in  a  partioular  diatrloti  oould  not  be  treated  aa  a  grant, 
but  aimply  aa  a  lioenoe  to  do  that  whidh  otherwiae  oould 
not  be  done  without  violating  the  rigfata  of  the  patentee. 
To  my  mind  it  ia  olear  that  thia  lioenoe  oould  not  have 
been  a  grant  of  any  right  to  aue,  beoauae  the  lioenoe 
itaelf  oontalna  a  oonditional  oontraot  that,  if  there  waa 
any  infringement  within  tiie  diatriot^  the  lioenaee  ahould 
be  allowed  to  uae  the  patentee'a  name  f of  the  purpoae 
of  auing  the  infringer.  It  ia  not  oontandtd  that  there 
haa  been  any  violation  of  the  agreement  between  the 
patentee  and  the  lioenaee.  If  there  had  been,  the 
lioenaee  oould  have  aued  the  patentee*  What  the 
lioensee  oontenda  is  that,  being  an  exdusive  Hoensee, 
his  lioenoe  is  in  effleot  a  grant,  and  that  he  oan,  there- 
fore,  without  the  oonourrenoe  of  the  patentee,  and  without 
any  violation  6f  the  lioensee^s  agreement  with  the  paten-* 
tee  having  taken  plaoe,  sue  the  person  who  is  infringing 
his  rifi^ts.  That  is  turning  what  is  merely  a  lioenoe 
into  a  grant  of  the  letten  patent.  It  is  not  neoeaaaiy 
to  go  into  the  queation  argued  by  Mr.  Moulton  whether 
aeotion  87  of  the  Patenta  Aot  renden  thia  aot  of  the 
defendauta  an  infringement  or  not  If  the  plaintiff 
oannot  aue  exoept  in  the  name  of  the  patentee,  it  ia 
immatbrlal  to  oonaider  whether,  aa  againat  the  patentee, 
thia  ia  a  right  whioh  he  oould  not  grant ;  and  therefore 
an  infringement.  In  my  opinion  the  Judgment  waa 
right,  and  tiie  rngpeel  fails. 

Fbt,  L.J.— I  am  of  the  same  opinion.  The  plaintiff 
here  is  suing  under  an  exolusive  lioenoe  to  use  a  oertain 
invention  for  a  speoified  period  of  time  within  a  spedfled 
distriot.  He  puts  his  ease  in  a  twofold  manner.  Fbcst, 
he  says,  *'I  am  in  the  position  of  an  assign  of  the 
patent  for  that  period  in  that  distriot,  and  I  have,  there* 
fore,  a  right  to  restrain  any  person  who  infrtofes  the 
patent  within  the  distriot."  That  argument  seems  to 
me  to  b(B  based  on  an  entire  error  aa  to  the  natum  of  a 
lioenoe.  Ihe  true  nature  of  a  lioenoe  is  this :  it  is  a 
leave  to  do  a  thing,  and  a  oontraet  not  to  allow  anyone 
else  to  do  it  But  it  oonfera  in  itaelf  no  interest  or  pro- 
perty, though  it  may  be,  and  often  is,  ooupled  with  a 
grant  of  an  huterest  in  property.  It  only  enaUea  a 
peraon  tb  do  lawfully  what  he  oould  not  otherwiae  do, 
ezoq^  unlawfully.    I  tidnht  fheisf ore^  that  an  esolinife 
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lioenaee  has  no  right  to  raa.  Then,  leoondlj,  the  plain- 
tifl  sajs  the  ezolnsiTe  licenoe  impliae  a  oontraot  not  to 
grant  to  anyone  elae  within  the  district,  and  that  the 
defendants  took  the  machines  with  notice  of  the  con- 
tract, and  therefore  ought  not  to  be  allowed  to  Tiolate  it. 
But  had  thej  notice  P  In  my  ophiion  that  was  not 
proTcd.  I  agree  that  there  are  many  drcomstanoes  of 
flospicion  which  might  reasonably  call  for  InTestigation. 
But,  in  fact,  the  plaintiff  did  not  launch  his  case  as  re- 
gards the  question  of  notice,  and  such  ragged  evidence 
as  there  is  upon  that  question  entirely  fails  to 
satisfy  me.  [His  lordship  then  adrerted  to  the  eridenoe 
on  the  question  of  notice,  and  concluded  i— ]  I  there- 
fore agree  with  Cotton,  L.J.,  that  this  appeal  fails. 

LopBB,  L.J. — I  am  of  the  same  opinion,  and  I  do  not 
desire  to.  add  anything. 

Appeal  dkmisied. 

Solicitor  for  the  appellant,  Churchy  for  JaekBom  A 
Oodbyy  Rochdale. 

Solicitors  for  the  respondents,  Btidford  A  Ftanldandf 
for  Bowdm  dt  Waiker,  Manchester. 


t'icm  (i.  B.  tHv. 


SiHTH  V.  Wood,  (a.) 


Not.  19. 


Penalty — Bale  of  eoaia  in  London — Deficienoy  in  weight 
— Liability  of  eeller-^Method  of  Vfeighing  preeorihed 
hy  etatute — Sacke  to  he  weighed  wUh  and  wUhovi  coals 
in  them^MetropoUs  Ooal  A<H1A2  WUL  4,  c.  laxovi.), 
i«.  6^  57. 

In  an  action  hy  apurehater  of  eoali  to  recover  penalties 
from  theseSUrfoT  deficiency  in  weight  under  the  JHetro* 
polis  Coal  Aetf  it  is  necessary  to  show  thai  ihe  sacks  of 
coal  were  weighed  in  the  particular  manner  prescribed 
by  the  Ad. 

Meredith  if.  Holman,  16  JIf .  Jb  W.  798,  approved. 

Decision  of  ihe  Queen's  Bench  Division,  37  W.  B.  800, 
'23  Q.  B.  D.  380,  affirmed. 

Appeal  from  the  decision  of  a  dirisional  court  (Den- 
man  and  Oharles,  JJ.),  reported  37  W.  B.  800,  23 
U  a  D.  380. 

The  action  was  brought  to  recoTer  penalties  under  the 
Metropolis  Ooal  Act  (1  ft  2  Will.  4»  c.  Izxfl.),  s.  67, 
irom  a  Tender  of  coals  for  deliTcring  sacks  of  oo^ 
4eficient  in  weight. 

By  section  54  of  the  Act  if  the  purchaser  require  the 
itecks  to  be  weighed  they  are  to  be  weighed  with  the 
ooals  therein,  and  also  afterwards  without  any  coals 
therein. 

By  section  57  a  person  requiring  the  coals  to  be 
weighed  shall  procure  the  attendance  of  a  policeman  or 
other  credible  person,  "and  the  said  sacks,  both 
with  and  without  the  coals  therein,"  shall  accordingly 
be  weighed  in  his  presence,  and  in  case  the  coal  in  any 
sack  shall  be  deficient  in  weight  the  seller  shall  forfeit 
for  every  such  sack  a  sum  not  exceeding  £5. 

The  plaintiff,  haTing  ordered  coal  from  the  defend- 
ant} who  was  a  coal  merchant,  ten  sacks  of  coal  each 
purporting  to  contain  two  cwt.  were  sent  to  his  resi- 
dence. He  desired  to  haTs  them  weighedi  and,  haTing 
procured  the  attendance  of  a  policeman,  the  sacks  were 
weighed  by  the  carman  in  charge  of  the  cqsl.  Instead, 
howcTer,  of  weighing  the  sack  first  with  the  coal  in  it 
and  then  empty  in  the  manner  required  by  the  Act,  the 
carman  weighed  each  sack  by  pladng  it  in  one  scale  and 
placing  in  &e  other  an  empty  sack  together  with  the 
wdghtB.  ScTcn  of  the  sacks  being  in  this  way  discoTcred 
to  be  deficient  in  wei^t  the  plaintiff  daimed  to  be  en- 
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titled  to  penalties.  At  the  trial,  before  WjUs,  J.,  nd 
a  common  Jury,  the  penalties  were  fixed  at  £10  lOi.,  and 
Judgment  was  giTCn  for  the  plaintiff  for  that  amooBt. 
The  Divisional  Qoort  set  this  aside,  oondderiog  thit 
they  were  bound  by  Meredith  t.  Hotman,  16  M  ft  W. 
798,  which  decided  that  the  method  of  weighing  p»- 
flcribed  by  the  statute  must  haTC  been  fdlowed  in  oider 
to  entitle  a  person  to  sue  for  penalties  under  it 
The  plaintiff  appealed. 

J.  B,  Walker  and  Bassd  Hopkins^  tat  the  appeUiat 
— Meredith  t.  Holman  was  wrong,  and  must  be  ovjt- 
ruled. 

Coek^  Q.O.,  and  Ohesier  Jones,  for  the  reBpondesti 
were  not  called  upon  to  argue. 

LordEsHBR,  M.B.— lamnotintheleastprepueito 
OTerrule  the  case  of  Meredith  t.  Holman.    On  the  «n- 
trary,  I  think  it  is  obrionsly  a  right  deoiaion.   Hie 
reason  why  the  method  of  weighing  adopted  both  iatbe 
present  and  in  that  case  is  objectionable  is  beosnae  it 
probably  results  in  a  wrong  weight  being  anivod  it. 
Unless  the  coal  is  weighed  in  the  accurate  and  csnfvl 
manner  prescribed  by  the  Act,  people  might  be  mide 
liable  to  penalties  who  had  not  really  inomred  tben. 
No  doubt  the  Legislature  were  aware  when  they  psned 
the  Act  that  the  weighing  would  haTe  to  be  doneby 
persons  who  were  not  Tciy  familiar  with  saeh  a  dntj, 
and  that  was  the  reason  that  the*  method  of  veigliiig  ii 
BO  spedfloally  proTided.    The  -statute  is. a  ponal  ststete, 
and  it  is  an  established  rule  that  such  statutes  disE  ha 
construed  strictly  in  faTonr  of  the  people  on  wIiob 
penalties  are  imposed.    In  my  opinion  it  is  a  oonditiai 
precedent  to  the  reooTery  of  the  penalty  that  the  ooil 
should  be  properiy  weighed— weighed,  that  Is,  hitiit 
mode  prescribed  by  the  Act  in  sections  54  and  57.    I 
therefore  think  that  the  case  of  Meredilh  t.  Edmas, 
which  was  decided  as  long  ago  as  1847,  is  ri^t,  and 
that  this  appeal  must  be  dismissed. 

LnbuT,  L.J.— I  am  of  the  same  opinloii.  On  i 
true  construction  of  the  Act  the  plaintiff  camic*  pc»- 
sibly  succeed.  I  regret  it,  for  there  is  no  doubt  thti 
the  coals  were  deficient  in  weight.  But  the  stetate  is  i 
penal  one,  and  must  be  construed  strictly.  It  preeoribi 
a  pfurticular  method  of  weighing  which  has  not  bea 
adopted,  but  a  rougher  and  more  Inaoonrate  method  ha 
been  followed.  That,  as  was  held  in  Mered/itk  i 
Sdman,  with  trhich  I  entirely  agree,  will  net  do.  Tli 
penalty,  therefore,  is  not  payable. 

LoPBs,  L.J.-^It  is  an  inflexible  rule  that  a  pen 
statute  is  to  be  construed  strictly,  and,  therefore,  if  tl 
mode  of  weighing  prescribed  by  the  Act  is  not  foQowe 
no  penalty  is  incurred.  It  is  clear  that  it  was  a  oond 
tion  precedent  to  the  recof  ery  of  the  penalty  that  tl 
sacks  should  be  weighed  first  full  and  then  ernpl 
They  were  not  so  weighed*  ^nd,  therefore,  not  on 
according  to  Meredith  t.  Eotman,  with  which  I  ag:n 
but  also  in  accordance  with  the  uniTersal  rule  of  oo 
struction  of  peui^i  oUtntes,  the  plaintiff  cannot  reooi 
the  penalty. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  8.  Scberts. 

Solicitors  for  the  respondent,  Lewis  <fe  Bons. 
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Vron  Q.  B.  Di?.  Aog.  9,  1889. 

OoBNiaa  9.  AooiBBirT  iNsirRAifCB  Co.  (a.) 

/iiJiiraiMe  (aeeideni) -^ Exception — "Exposure  of  the 
iniured  to  oMoim  rM  of  injury.** 

A  pciiof  of  imwrmnot  agaiiut  deaih  or  injury  ooMMd 
iy  oiiidaA  eonitUned  an  exooption  in  the  coie  of  **  the 
eoBponrt  of  the  ineured  to  obvious  risk  of  if^ury.  The 
inmreA  was  MUed  hy  a  train  while  he  was  attempting  to 
wm  the  main  line  of  a  railway  in  daylight.  There 
was  no  regular  crouing  at  the  spot :  tT^ere  W(u  nothing  to 
pmat  a  person  alout  to  cross  from  seeing  an  approach^ 
iiigtraiH.  TTie  insured  was  neither  short-sighted  nor 
^. 

Bdd,  ihtU  the  risk  would  have  been  obvious  to  him  if 
ht  had  been  paying  reasonaUe  attention  to  what  he  ufas 
doing,  and  Uiat  therefore  the  eoooeption  applied. 

Appesl  item  the  Judgment  of  Loid  Odleridge,  O.J.» 
aftihetiiBL 

The  aotioii  was  brought  bj  the  legal  personal  repre- 
MDtatife  of  th0  Insured  upon  a  polioj  of  insuranoe 
agsinifc  death  or  injury  from  aoddental  and  external 
iklsiioe.  The  insiured  was  killed  by  a  train  wliile 
cranng  a  railway  under  droumstanoes  mentioned  in  the 
jndgmaat.  The  policy  oontained  an  ezoeption  from  the 
nb  insured  against  in  the  ease  of  *'  death  or  disability 
sziriog  fiom  figb^"^  duelling,  the  hands  of  Justice, 
iateBttonai  self-injury,  whether  under  the  inflnenoa  of 
ioMoitj  or  not,  injuries  sustained  on  a  railway  whilst 
tiifeUhig  otherwise  than  in  a  passenger  carriage,  or 
vhilat  getting  into  or  alighting  from  any  carriage  in 
BMtiflo,  or  whilst  acting  in  fiolation  of  the  bye-laws  of 
iiiQvay  company,  or  occasioned  by  poison,  or  happen- 
ing by  expomue  of  the  hisured  to  obvious  risk  of  in- 

Laid  Coleridge,  O.J.,  directed  the  Jury  that  the 
inmd  had  lost  his  life  by  enoeure  to  obvioua  risk  of 
iBjvy  vitliin  the  meaning  of  the  ezoeption,  and  the 
Jvy  found  a  Tordict  that  they  were  compelled  by  the 
nitag  of  the  Lord  Oblef  Justice  to  find  that  the 
deeesssd  lost  his  life  by  incurring  obvious  risk,  but  that 
^  were  of  opinion  that  it  was  an  ordinary  mis- 
advBDtuiei  Lord  Odkaddge,  0.J*,  gave  Judgment  fox  the 
dflleodsBfeB.    The  plahitifC  appealed. 

Jdf,  Q.C,  and  A.  T.  Lawrenee^  for  the  appellant— 
"Obfjous  ride"  means  obvious  in  fttct  to  the  man  liim- 
iiif»  and  does  not  include  a  risk  which,  if  he  had  taken 
MKDsUe  caie,  he  might  have  seen.  It  does  not  apply 
to  men  a^gUgenoCb  There  must  be  an  intentional  ex- 
pwontotherlsk. 

Tb^  referred  to  Schneider  v.  Provident  Life  Insur- 
M  Co.,  1  Amer.  Bep.  157  ;  Burkhard  v.  TraveUers* 
hsmanee  Co.,  48  Amer.  Bep.  205. 

^  B.  T,  Md,  Q.O.,  and  Foohs^  for  the  respondents.— 
"  Obfions  "  means  obvious  to  a  man  using  ordinary  care. 
Boe  tte  risk  would  have  been  obvious  to  a  prudent  man. 
1!h^  referred  to  LoveU  v.  Accident  Insurance  Oo. 
(Mtieportad). 

^•Iff  (lO.t  replied. 

Cur,  adv:  vuU. 

Ang,  9.— The  Judgment  of  the  Ck)UBT  (Lord  Ebhbb, 
ILB.,  and  Lnmunr  and  Bowbn,  L.JJ.)  was  delivered  by 

IfloxuT,  L  J.— This  is  an  action  brought  by  the  legal 
P^Mal  representative  of  the  late  Richard  Oomish  to 
[IMOfn  the  sum  of  £1,000,  being  the  amount  for  which 
he  bad  efleeted  a  policy  with  the  defendants. 

Mr.  Oomish  was  a  farmer  ih  Herefordshire.  He  had 
^^wbioh  was  intersected  by  a  railway.  He  was  in 
we  habit  of  erosaing  the  railway  to  get  from  one  part  of 
^^^n  to  the  other,  and  was  kUled  whilst  so  doing  in 
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broad  daylight  one  day  in  July,  1887.  He  had  crossed 
the  line  to  get  a  match  from  a  man  iu  a  field  on  the 
other  side.  He  had  got  the  match  and  was  reorossing. 
He  had  Just  got  on  the  line  of  rails  nearest  to  him — i,e., 
the  down  Une — and  was  reoroeelng,  when  a  train  on  that 
line  knocked  him  down  and  killed  him.  At  the  place  |n 
question  there  was  no  station ;  no  proper  croesing ;  no 
obstruction  to  prevent  a  person  about  to  cross  from 
seeing  an  approaching  tndn.  There  was  no  evldenoe 
that  the  deceased  was  short-sighted  or  deaf.  A  train  on 
the  up  line  had  passed  shortly  before  the  aooident  hap- 
pened, and  the  deceased,  who  was  then  on  the  other  side 
of  the  Une,  had  seen  this  train  coming  and  had  waited 
for  it.  Whether  he  saw  or  heard  the  down  train,  which 
killed  him,  or  whether  he  did  not,  it  is  impossible  to  say. 
But  if  he  did  not  see  or  hear  it,  he  would,  nay,  he  must, 
have  done  so  If  he  had  been  paying  attention  to  what  he 
was  doing.  There  is  no  ground  for  imputing  negligence 
to  the  persons  in  charge  of  the  train  which  faiooked  him 
down. 

Under  these  droumstanoes  the  deceased  met  his  death 
by  what  may  be  properly  called  an  accident,  although 
his  own  want  of  care  unquestionably  contributed  to  his 
death,  and  the  Jury  m  efEect  found  that  he  wae  killed  by 
accident,  as  will  be  seen  presently.  But  the  policy 
excepts  from  the  risks  Insued  agidnst,  cases  of  deat^ 
happening  by  "  the  exposure  of  &e  insured  to  obvious 
risk  of  injury,"  and  the  defendants  contend  that  this 
case  falls  within  this  exception,  and  that  consequently 
th^  are  not  liable  on  the  policy.  The  Lord  Ohief 
Justice  was  of  this  opinion,  and  he  so  directed  the  Jury* 
The  Jury  found  as  follows :  '*  We  are  compelled  by  the 
ruling  of  the  Lord  Ohief  Justice  to  find  that  Mr. 
Oomish  lost  his  life  by  incurring  obvious  risk,  but  we 
are  of  opinion  that  it  was  an  ordinajry  misadventure.'* 
The  question  we  have  to  determine  is  whether  the  direc- 
tion of  the  Lord  Ohief  Justice  was  right. 

The  exception  on  which  the  defendants  rely  b  so- 
worded  as  to  leave  several  important  matters  in  doubt 
The  words  are ''  exposure  of  the  insured  to  obvious  risk 
of  injury."  These  words  suggest  the  following  questions  r 
Exposure  by  whom  P  Obvious  when  P  Obvious  to  whom  P' 
It  is  to  be  observed  that  the  words  are  very  general ; 
there  Is  no  such  word  as  ''  wilful,"  or ''  redUess,"  or 
*'  careless  "  ;  and  to  ascertain  the  true  meaning  of  the 
exception  the  whole  document  must  be  studied,  and  the 
object  of  the  parties  to  it  must  be  steadily  borne  in 
mind.  The  object  of  the  contract  is  to  insure  against 
accidental  death  and  Injuries,  and  the  contract  must 
not  be  construed  so  as  to  defeat  that  object ;  nor  so  as 
to  render  it  practically  Illusory. 

A  man  who  crosses  an  ordinary  crowded  street  Is 
exposed  to  obvious  risk  of  injury ;  and  if  the  words  in 
question  are  construed  litendly  the  defendants  would 
not  be  liable  in  the  event  of  an  assured  being  killed  or 
injured  In  so  crossing,  even  if  be  was  taking  reasonable 
care  of  himself.  Sudi  a  result  is  so  manifestly  contrary 
to  the  real  intention  of  the  parties  that  a  construction 
which  leads  to  it  ought  to  be  rejected.  But  If  this  be 
true,  a  literal  construction  is  Inadmisrfble,  and  some 
qualification  must  be  put  on  the  words  used.  In  the 
American  cases  cited  by  Mr.  Jelf  the  language  of  the 
policy  was  different,  but  the  foregoing  reasoning  was 
adopted  by  the  court,  The  real  diffloolty  is  to  exprees 
the  necessary  qualification  with  which  the  words  must 
be  taken.  In  a  case  on  the  line,  if  a  case  of  real  doubt, 
the  policy  ought  to  be  construed  most  strongly  against- 
the  Insurers;  they  frame  the  policy  and  insert  the 
exceptions.  But  this  principle  ought  only  to  be  applied 
for  the  purpose  of  removing  a  doubt,  not  for  the  pur* 
pose  of  creating  a  doubt  or  magnifying  an  ambiguity, 
when  the  droumstanoes  of  the  case  raise  no  real 
difficulty.  Without  attempting  to  paraphrase  the 
language  so  as  to  meet  all  cases,  it  ie,  we  think,  plain' 
that  two  classes  of  aoddeiiti  no  enluded  liom  tT 
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iaka  Inaiued  against— yIz.  (1),  aooidents  which  arise 
from  an  eiposiue  by  the  aaaored  to  riak  of  injofy,  whioh 
risk  is  oMoQS  to  him  at  the  time  he  exposes  himself  to 
it ;  (8)  aooiclents  whioh  arise  from  an  ezposue  bj  the 
assnied  to  risk  of  injozy,  whioh  risk  woold  be  ob^ns 
to  bim  at  the  time  if  he  were  paying  reasonable  atten- 
tion to  what  he  was  doing.  This  last  qualifioation  is  in 
aooordance  with  the  ruling  of  Ooekborn,  O.J.,  in  LowU 
T.  Accident  Imuramec  Oo.f  a  note  of  whioh  was 
famished  to  ns,  and  is  warranted  by  the  langoage  used 
and  by  the  objeots  to  be  attained.  Any  oonstmotion 
short  of  this  wonld  be  going  too  far  in  one  directioQ, 
jnst  as  a  literal  oonstraotion  wonld  be  going  too  far  in 
the  other. 

We  accept  the  view  of  the  Jniy  that  this  aoddent  may 
be  called  an  ordinary  misadventore,  but  the  question  is 
whether  the  policy  covers  it    We  think  not.    We  are 
not  prepared  to  say  that  injuries  oooaaioned  by  the  neg- 
ligence of  the  assured  are  in  all  cases  asoepted.    Such  a 
oonstraotion  would  render  the  polity  little  bettor  than  a 
snare  to  the  assured.    But  there  are  degrees  of  negli- 
genocy  and  we  are  unable  to  read  this  policy  as  protect- 
ing a  man  against  the  consequences  of  running  risks 
which  would  be  obvious  enough  to  him  if  he  paid  the 
slightest  attention  to  what  he  was  doing.    In  the  i^esent 
case  the  deceased  did  in  fact  expose  himself  to  risk  of 
imminent  death.    That  is  quite  dear.    If  he  looked  and 
saw  the  train  coming,  the  risk  to  which  he  exposed  him* 
self  must  have  been  obvious  to  him  at  the  time.    If  the 
risk  to  which  he  exposed  himself  was  not  then  obvious 
to  him,  that  droumstanoe  can  only  be  accounted  for  on 
the  supposition  that  he  was  not  attending  to  whnX  he  was 
doing--ie.,  not  looking  to  see  if  a  train  was  coming  and 
was  near.    We  cannot  construe  the  policy  as  covering  a 
risk  so  run,  and  we  agree  with  the  Lord  Ohief  Justice 
that  there  was  no  question  of  fact  to  leave  to  the  jury. 
The  appeal,  therefore,  ought  to  be  dismissed,  with 


BowBir,  L.J. — I  concur  in  the  Judgment.  I  should 
even  go  further,  and  say  that  the  risk  whioh  the  insured 
incurred  was  evident  to  bis  own  senses.  The  line  was  a 
main  line,  which  was  not  to  be  crossed  like  a  street,  and 
any  person  who  attempted  to  cross  it  at  such  a  place 
without  looking  to  see  if  a  train  was  coming  incurred  a 
risk  which  was  evident  to  himself. 

Appeal  dicmUced. 

Solicitors  for  the  appellant  LmfOt^  £km,  A  PUJMd 
for  Dayman  dt  WdUh^  Oxford. 

Solicitors  for  the  reepondentSy  Wunne^Baxler  A  Kcebk. 


Oct.  81. 


Chan.  Div.  ] 
North,  J.  j 

^  fe   BlACnEBITBF. 

Simn  V.  Blagkbubit.  (a.) 
Will^Ccdiea^OimaruMm^F&ufer  of  appainhnent^ 

A  iaiator,  having  under  hi$  marriage  eeUlement  a 
potver  of  appointment  foinUy  i»Uh  hi$  wife  during  her 
life^  and,  in  ease  of  her  predeceaeing  him  without  any 
joint  appointment  heing  made^  a  power  of  oiupcMbmmt 
CM  eiurvifMr  by  deed  or  wiU  among  the  ^Qdren  of  the 
marriage,  hy  hie  wiU^  made  in  the  UfeHme  of  hie  t£^e, 
e^tcrniaking certain  epedfle  devieee  and  hegueeUf  pro* 
vided  that  any  other  eetate  or  property  of  which  he  might 

(ot)  Beporled  by  J«  XsuiXBAic,  Esq«i  B«irist«Hit-I«ir. 


he  poaesied  at  the  time  of  hie  deceaee,  or  over  whichU 
might  have  a  fower  of  hegueet  or  diepoeal,  ehoM  U  M 
in  trust  for  the  ben^  of  any  younger  chUd  or  Minn 
of  the  marriage  ae  therein  meMoned  ;  and  iy  a  ciM\ 
made  after  the  decease  of  his  wife^  after  making  eerfoia 
epedfie  devises  and  lequeets,  and  giving  the  retidm  of 
his  real  and  nersonal  eOate  to  his  second  son,  conflrmi 
his  will  in  aU  reepeds  so  far  as  it  was  tapdbU  cf  (aU^ 
effecL 

BM,  that  the  power  of  appointment  was  well  eur- 
eised  hy  the  effed  of  the  oodioU  in  r^fumshing  thA  wQL 

Adjourned  summons. 

By  an  indenture  of  settlement,  dated  the  4tfa  of  febi 
rnaiy,  1858,  and  made  in  consideration  of  the  marriigB 
of  Joshua  and  Mary  Ann  Blackburn,  two  sums  of  Biok 
Annuities  of  £10,000  and  £S,000  respectively  wen 
settled  upon  trust,  after  the  death  of  the  snrrlior  cf 
Joshua  and  Mary  Ann  Blackburn,  for  the  childztt  of 
the  marriage  in  such  shares  and  proporttODS  as  JMbv 
and  Mary  Ann  Blackburn  should  Jdntiy  appoint,  sadb 
default  of  such  Joint  appointment  as  the  nirvifor  cf 
them  should  by  deed  or  will  appoint^  and  hi  dsfsdt  d 
any  appointment  for  the  children  equally  as  llMih 
mentioned. 

The  marriage  was  solemnized  <m  the  Gth  of  FAmij, 
1853. 

By  his  win,  dated  the  lltii  of  August,  1864^  Mm 
Blackburn,  after  making  certain  speotte  devises  sad  be- 
questo,  declared  that  any  other  estate  or  propsitf  vfait- 
soever,  whether  real  or  personal,  of  which  he  slight  be 
possessed  at  the  time  of  his  doeeaae,  or  over  iriridi  1m 
might  haye  the  power  of  bequest  or  disposal,  sboaU  be 
held  in  ttust  for  the  benefit  of  imy  younger  Md  cr 
children  as  therein  mentioned. 

By  another  indenture  of  settlement,  dated  the  Ulhof 
August,  1854,  indorsed  on  the  indenture  of  sstklsMBt 
of  the  4th  of  February,  1868,  a  further  smn  of  ti,W 
Bank  Annuities,  being  after-acquired  property  of  ittf 
Ann  Blackburn,  was  settled  sul^eot  to  a  gsMilpofV 
of  appointment  In  her  flavour,  which  was  never  sumM 
upon  the  same  truste  as  declared  by  the  setfloHd^ 
the  4th  of  February,  1868,  oonoeining  the  ^ 
thereby  settled. 

Mary  Ann  Blackburn  died  In  May,  188S, 
no  Joint  appointment  of  the  settled  properly  haviagbM 
made,  leaving  all  the  issue  of  flie  maniagob  two  0O« 
and  three  daughters,  her  surviving. 

By  a  first  codidl,  dated  the  lOth  of  Mf,  IW 
Joehua  Blackburn,  after  making  certain  spedflc  bsqoi* 
and  devises,  and  giving  the  residue  of  his  real  sad  p«- 
sonal  estate  to  his  second  son,  proceeded:  "In  il 
other  respecta  I  confirm  my  original  will  so  fsr  m  it  & 
Sim  CKpeSble  ot  taUng  effect,"  and  by  a  secondeodido 
the  same  date  he  appointed  an  ezeoutor  enA  eonfli** 
his  will  and  first  codicil. 

This  was  an  originating  summons  tsken  oat  bytt 
trustees  of  tbn  »pttiement  for  the  determination  of  ^ 
queetion  whttuvt  the  settled  moneys  were  appointed  b 
the  will  or  oodidls  of  Joshua  Blackburn,  or  wliel^ 
they  devolved  as  in  default  of  appointment  l^tdc 
fendante  were  the  five  children  of  the  marriage. 

W.  C7.  Druee,  for  the  plaintifls,  stated  the  fsctfc 

T.  Bolls  Warrington,  for  the  defendaht  Jos^wi  J«  I 
Blackburn,  the  eldest  son  of  the  marriage.— The  teetifc 
could  only  eseroiie  the  power  -of  <appointnMnt  u  M 
rivor  of  his  wife,  and  his  wOl,  made  in  her  lifetiii 
could  not  operate  as  an  ezerdse  of  the  power  by  kioii 
survivor :  Gave  v.  Cave,  8  De  G.  M.  ft  G.  181, 4  W.l 
Oh.  Dig.  68.  The  fact  that  it  vraa  confirmed  Iff  ti 
codicils  made  after  her  death  cannot  make  it  a  hi 
ezerdse  of  the  power :  if  ope  v.  Hope,  8  W.  B.  674, 
Giff.  18;  Bolmee  v.  OoglM,  7  Yes.  499,  18  Yes.  K 
On  the  true  oonstraotton  of  the  wiU  and  codlaOi  t 
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power  ^M  not  been  exeiefaed :  In  re  OoUomf  37  W.  B. 
tS), 4D  Oh.D.  41.    Thie  ▼lew  is  nipported  by  the  maia« 


Swiu/m  JBady^  for  the  younger  children. — The  first 
eodieil.  eieonted  after  the  death  of  the  testator's  wife, 
when  he  oonld  make  the  appointment,  brings  down  the 
wittto  the  date  of  theflratoodioil,  whioh  must  be  regarded 
ssiaeorpooiting  the  will.  The  power  was  in  exiitence  at 
the  date  of  thA  will.  Hop%  ▼«  Hope  is  in  my  fa?onr. 
The  will  and  oodioils  mnst  be  oonstmed  as  exercising 
the  power :  In  re  TeapeU  TnuU^  21  W.  B.  780,  L.  B. 
16  Bq.  442. 

He  aks  refeired  to  Shddan  ▼•  BhMmt  ^  Bobert* 
soo,81. 

KoBTH,  J. — ^I  think  that  in  this  case  the  power  of  ap- 
poiataient  was  well  exercised  by  tho  effect  of  the  will 
■nd  codicil.  I  quite  concur  in  the  decision  in  Cave  t.  Cave  ; 
and  I  do  not  think  that  the  power  could  hare  been  exer- 
cised by  the  will  alone.  I  think  that  the  codioa  had  the 
effeet  of  republishing  the  will  and  msUng  it  a  good  exer- 
cise of  the  power  of  appointment,  as  if  the  words  of  the 
win  hsd  been  repeated  in  the  oodioil.  The  will  indioates 
sa  intention  by  the  teststor  of  exercising  erery  power 
existuig  at  his  death.  When  the  oodioil  was  msde  that 
iOention  stiQ  existed.  The  effect  is  as  if  the  oodioil 
hsd  said  at  ito  date  what  the  will  said  at  iU  date, 
sad  the  oodldl  has  the  effect  of  exefcising  the  power 
wiiieh  the  testator  had  at  the  date  of  the  oodioU.  On 
the  conBtnietion  of  the  will  and  oodlcU.  I  think  this  is 
the  tree  view.  The  case  of  OoUon  t.  Cotton  is  dis- 
ttsguisbable.  In  the  maintenanoe  danse  the  testator 
gives  maintenanoa  oat  of  income,  and  it  wonld  be  absurd 
to  mske  It  apply  to  the  settled  funds  in  which  his  wife 
hsd  a  life  intenst.  I  think  that  the  oodidl  republished 
the  will,  and  exercised  the  power  of  appointment 

SoHclton,  Drucu  A  Atttee;  Ptehr  W.  Chandkr. 


kS^V)  July  25,  26,  1889. 

BlOBB  «.  AjSHBT.  (a.) 

PntUee  2^rd  party  —  Appearance  —  No  pleading^ 
Bigki  to  take  part  in  trial — Indemnity — CoeU  of 
wMmetufnl  defenee-^BuUe  of  Supreme  Court,  1883, 
ord.  16,  IT.  52,  53. 

The  defendant  in  an  adionfor  epeeific  performance  of 
a  emtraet  served  a  third-party  notice  upon  anMer 
penon^  atteging  that  he  signed  tM  contract  as  agent  for 
tkvtperson*  The  third  party  appeared,  hut  oUained  no 
diredions  as  to  delivery  of  pleadings  or  defending  the 
oetfoa.  Th§  defendant  obtained  an  order  that  the 
fuation  of  liability  between  himself  and  the  third  party 
ekoM  be  tried  as  soon  as  might  be  after  the  trial  of  the 


Held,  that  the  third  party  might  appear  by  counsel  and 
tahptvi  in  the  trial,  and  might  have  the  queetion  of  his 
lieimy  tried  immediately  after  the  trial  of  the  action. 

The  drfendaut  being  hdd  lidtle  to  th4  plainUff  on  the 
<oetrmdt,  M  enUOed  to  an  indemnity  from  the  third 
pviy, 

BeU,  that  the  third  party  must  pay  the  cats  of  the 
thWi'farijf  proceedings  between  hini  and  the  defendant, 
M  tikol  (fts  defendant  must  pay  the  costs  of  his  tin- 
emeetssfid  definee. 

This  wBs  sn  action  for  specific  performance  of  a  oon- 
traot  toponhsse  two  booses  at  Nottingham. 
The  daf sacs  was  that  Ashby  signed  the  eontiaot  as 

M  Bsportsd  by  T.  B,  Ooxauhoitn  Dill,  Esq.,  Barrister- 
at-Law. 


agent  lor  one  Shepperson.  Ashby  serred  a  third-par^ 
notice  upon  Shepperson^  who  appeared,  but  took  no 
further  steps  in  the  matter.  Ashby  made  an  application 
to  the  court  by  summons  under  ord.  16,  r.  52,  for 
directions,  and  on  Haroh  6,  1889,  it  was  ordered  that 
the  question  of  Shepperson's  liability  to  indemnify 
Ashby  should  be  tried  as  soon  as  conveniently  might  be 
after  the  trial  of  the  action.  No  directions  under  ord. 
16,  r.  53,  had  been  given. 

The  defendant  was  called  as  a  witness,  and  was 
examined  by  his  counsel  and  cross-examined  on  behalf 
of  the  plahitifl. 

On  counsel  for  Shepperson  proposing  to  cross-examine 
the  witness,  defendant's  counsel  objected. 

8.  EaU,  Q,C.,  and  Warrington,  for  the  plaintifE. 

J.  Q.  Wood,  for  the  defendant. 

Sufinfen  Body,  for  Shepperson. 

EsxawioH,  J. — This  thiid-party  praotioe  is  not  qnite 
settled  yet,  and  it  is  desirable  that  one  should  know  how 
far  one  ought  to  go.  Mr.  Wood  contends  that  because 
Mr.  Shepperson,  who  appears  on  a  third-party  notioe, 
has  not  applied,  as  he  m^ht  have  done  on  the  hearing 
of  defendant's  summons,  for  directions  as  to  deliveiy  of 
pleadings  and  so  forth,  he  has  admitted  his  liability,  and 
is  not  entitled  to  have  the  question  between  him  and 
the  defendant  tried  at  alL  But  the  order  of  March  6, 
1889,  states  that  there  is  a  question  to  be  tried  between 
the  defendant  and  Mr.  Shepperson ;  it  says  that ''  the 
question  whether  the  said  Frederick  Shepperson  is  UaUe 
to  indemnify  the  defendant  to  any  and  what  extent 
under  the  notioe  shall  be  tried  as  soon  as  conveniently 
may  be  after  the  trial  of  this  action,  or  after  the  defend- 
ant shall  have  submitted  to  Judgment."  It  is  therefore 
clear  that  there  is  a  question  to  be  tried.  Then  it  is  said 
that  Mr.  Shepperson  ought  to  have  got  directions,  and 
that  he  is  in  default  for  not  doing  so.  To  my  mind  it 
is  the  defendant  who  is  In  deftiult.  He  made  the 
proper  applioetlon  under  ord.  16,  r.  62,  and  now  he  says 
that  the  proper  directions  were  not  given  under  that 
order.  If  that  be  so  he  ought  to  have  appealed  and  got 
the  proper  directions.  If  tihe  order  Is  not  sni&olent  it  Is 
the  defendant's  fault  But  it  seems  to  me  that  it  is 
sufficient.  I  know  from  the  order,  that  I  have  to  try  the 
question  of  liability  between  the  defendant  and  the 
third  party,  and  that  it  is  to  1>e  tried  as  soon  as  may  be 
after  iSie  trial  of  the  question  between  the  plaintiff  and 
the  defendant — ^that  Is,  in  my  opinion.  Immediately  after 
the  trial  of  this  action.  As  there  are  no  pleadings  as 
between  the  defendant  and  the  third  party,  I  mnst  try  it 
as  best  I  can  upon  the  evidence  with  the  asilBtance  of 
counsel,  and  to  help  me  to  do  so  I  think  It  right  thst 
the  defendant  should  be  cross-examined  by  Mr.  Eady 
now. 

At  the  dose  of  the  trial  his  lordship  held  that,  as 
between  plsintiff  and  defendant,  the  defendant  was 
liable  upon  the  contract  The  queetion  between  the 
defendant  and  Shepperson  was  then  tried,  and  it  was 
held  that  the  defendant  entered  into  the  contract  as 
Shepperson's  agent  and  was  entitled  to  Indemnity  from 
him  in  respect  of  it.  Upon  these  findings  it  was  con- 
tended on  behalf  of  the  defendant,  that  Shepperson  mnst 
pay  the  costs,  both  of  the  third-party  proceedings  and  of 
the  action. 

Kbxbwich,  J.— As  to  the  costs  of  the  third«party 
proceedings,  there  is  no  resson  for  departing  from  the 
ordinary  role.  Mr.  Shepperson  must  pay  them.  As  to 
the  costs  of  the  action,  the  case  is  peculiar.  As  a  rule^ 
in  the  case  of  an  action  by  a  vendor  for  specific  per- 
formance if  the  purchaser  dafans  to  be  Indemnified  by  a 
third  party  either  as  sub-purchaser  or,  as  here,  prin- 
cipal, the  third  party.  If  the  case  goes  against  him, 
ought  to  pay  the  whole  costs  of  the  action,  iriileh  has 


142 


THIS    WJfiJ£JUj¥    BEfUKTJSJL     [Bm.ii.u8b.1     Vol.  XXXVni. 


HxOff  OoVBTa 


SOHWABTK  V.  LOGKST. 


HXQH  OOUBT. 


preBumably  been  defended  for  his  benefit.  But  here 
there  is  no  sooh  preenmption.  Mr.  Aahby  said  "  I  am 
not  liable  to  Blore  at  all ;  I  haTe  a  right  of  indemnity 
against  fiheppereon,  bat  I  haTe  -what  is  better  than  an 
indemnity,  I  have  the  absenoe  of  liability  to  the  Yen- 
dor."  This  contention  was  made  for  Ashby's  own  benefit ; 
it  did  not  help  Shepperson.  On  the  oontrary,  if  this 
contention  had  been  correct  Shepperson  would  have 
been  made  the  principal  in  the  contract  in  the  first  in- 
stance and  liable  directly  to  the  plaintiff  instead  of  by  a 
circuitous  process.  I  think  that  Mr.  Ashby  defended 
this  action  for  his  own  benefit,  and  whatever  benefit  he 
has  derived  from  it  he  must  pay  for  by  bearing  his  own 
costs — that  is  to  say,  he  has  got  an  order  against  him 
in  the  action,  and  he  has  no  tight  of  indemnity  against 
Mr.  Shepperson  as  regards  those  costs. 

Solicitors  for  the  plaintiff,  Matdand  A  Co,^  for 
W.  D.  Smiih,  Nottingham. 

Solicitors  for  the  defendant,  Harvey  A  OaproHf  for 
B.  H.  Oarhr,  Nottingham. 

Solicitors  for  Shepperson,  AldHdge,  2%ofti,  db  Morris, 
for  Adon  A  MarricU,  Nottingham. 


Q.  B.  Div.  (Lord  Ckileridge,  1 
aJ.,  and  Mathew,  J.)       { 


Nov.  22. 


ScHWABTz  V,  Locket,  (a.) 

Landlord  and  tenant — Ihnanoy  from  year  to  year — Evic 
tion  by  superior  landlord — ImpUed  oovenant  for  quiet 
ef^oyment. 

In  a  tenancy  from  year  to  year  there  is  no  implied 
eovenant  Jor  quiet  enjoyment  against  eviction  by  title 
paramount  on  the  determination  of  the  landlord's  interest^ 
and  i/t  on  such  determination^  the  tenant  is  evicted  by  the 
superior  landlord,  he  has^  in  Jthe  absenoe  of  an  express 
ayreement,  no  elaim  against  his  landlord  for  damages  for 
such  eviction  by  the  superior  landlord. 

Appeal  from  Bloomsbury  Ooonty  Oourt. 

The  plaintiff  brought  an  action  for  damages  for  evic- 
tion from  certain  premises  which  she  had  held  as  tenant 
from  year  to  year  from  the  defendant. 

In  1877  the  defendant,  who  held  the  premises  in 
question  by  lease,  let  the  premises  to  a  certain  tenant  for 
a  term  of  three  years.  Before  this  term  expired  the 
tenant  assigned  his  interest  to  the  plaintiff,  who  entered 
into  possession,  and,  on  the  expiration  of  the  term  in 
1880,  the  plaintiff  continued  on  in  possession  of  the 
premises  as  tenant  from  year  to  year  under  the  defendant 
as  landlord. 

About  the  year  1887  the  defendant's  lease  expired,  and 
both  he  and  the  plaintiff  were  soon  afterwards  evicted 
by  the  superior  landlord  in  the  middle  of  one  of  the 
years  of  the  tenancy. 

The  plaintiff  then  brought  an  action  for  damages  for 
such  eviction  against  the  defendant,  as  landlord,  upon  the 
ground  that  there  was  incident  to  the  tenancy  from  year 
to  year  an  implied  oovenant  for  quiet  enjoyment.  It 
was  admitted  that  there  was  no  express  covenant  for 
quiet  enjoyment. 

The  learned  county  oourt  judge  held  that  in  an  ordi- 
nary tenancy  from  year  to  year  there  is  no  implied  cove- 
nant for  quiet  enjoyment  to  protect  the  tenant  against 
eviction  by  title  paramount  on  the  expiration  of  the 
landlord's  interest,  and  he  nonsuited  the  plaintiff. 

The  plaintiff  appealed. 

Ashton  Cross,  lor  the  plaintiff.— It  is  said  that,  as  the 
lessor^s  interest  had  expired  before  the  end  of  the  year, 
there  was  no  implied  oovenant  for  title  or  for  quiet 

(a.)  Beported  by  Sir  Shsbston  BAXia,  Banister-at-Law. 


enjoyment  to  protect  the  tenant  from  eviotbn  sftn 
the  landUnd's  interest  had  determined.  The  can  of 
Stranks  v.  St.  John^  16  W.  B.  678,  L.  B.  2  a  P.  8?6, 
shows  that  that  is  not  so,  as  there  it  was  held  that  byagiee- 
ing  to  let,  a  lessor  impliedly  promises  that  he  has  a  good 
title.  Bach  year's  letting  is  a  fresh  letting,  and  loood- 
ing  to  Stranhs  v.  St.  John,  at  the  beginnmg  of  eioh 
year's  tenancy  there  is  an  implied  promise  that  the  lanor 
has  a  good  title  to  let  for  the  whole  of  that  year;  tlun 
is  an  implied  oovenant  for  quiet  enjoyment  whether  the 
lessor's  title  and  interest  continue  for  the  year  or  not 
The  case  of  Penfold  v.  AbboU,  11  W.  B.  169,reIudoa 
Yij  the  defendant,  is  peculiar,  and  is  easily  dirtingoidi- 
able  from  the  present  case.  In  that  case  the  tenart 
knew  that  the  landlord  had  only  an  unexpired  term  of  i 
limited  duration,  but  in  this  case  thero  is  no  snggwtioi 
that  the  tenant  knew  of  the  limited  interest  of  the  de. 
fendant.  The  case  of  Penfold  v.  Abbott  depeDdaoa 
Adams  v.  Oibney,  6  Bing.  656,  where  the  leaaor  vn 
tenant  for  life,  and  it  was  held  that  the  tenant,  hsm^ 
been  evicted  by  the  remainderman  after  the  death  of  fb6 
lessor,  could  not  maintain  an  action  against  the  ezem- 
tors  of  the  lessor ;  but  there  the  tenant  had  notice  that 
the  lessor  had  only  a  life  interest  in  the  premises,  ao  that 
the  principle  of  that  case  does  not  apply  to  the  preont 
case.  There  is  no  suggestion  here  that  the  tenant  knev 
of  the  limited  interest  of  the  defendant,  and  sinoe  the 
Vendors  and  Punhaaers  Act,  1874,  we  are  not  entitkd 
to  call  for  the  lessor's  title.  If  a  person  lets  premiaeito 
me,  and  I  know  nothing  of  his  title,  there  is  an  implied 
covenant  for  quiet  enjoyment:  Stranhs  v.  St.  Join, 

W.  S.  €hddard  {Cbeh,  Q.C,  with  him),  for  the  defend- 
ant.— ^The  oovenant  for  quiet  enjoyment,  even  if  then 
were  one,  came  to  an  end  when  the  defendant's  intemt 
expired,  and  the  plaintiff  is  not  protected  againA 
eviction  by  title  superior.  Penfold  v.  Abbott  shows  thai 
Wightman,  J.,  there  says :— "  The  present  is  the  ease  of 
an  agreement  for  a  lease  from  year  to  year  so  long  &i 
both  parties  please,  and  the  agreement  on  the  pait  of 
the  lessor  implies  no  mora  than  tiiat  the  lessee  shall  haye 
quiet  enjoyment  so  long  as  his,  the  lessor's,  interest  in 
the  premises  lasts."  That  is  precisely  the  oaae  heie. 
We  give  the  covenant  for  quiet  enjoyment  so  long  si 
our  interest  lasts  ;  when  our  interest  ends  onr  ooTensst 
for  quiet  enjoydient  ends  with  it:  Adams  v.  ffibnej/.  So 
in  Woodhoiue  v.  Jenkins,  9  Bing.  481,  there  was,  as  is 
the  present  case,  eviction  by  title  paramount,  and  it  wai 
held  that  the  lessor  was  not  liable  for  damages  fbr  sneh 
eviction,  the  eviction  being  by  title  paramount,  whiohbe 
had  no  means  of  defeating.    [He  was  stopped.] 

Cross  replied. 

Lord  GOLEBIDOB,  O.J. — ^In  this  case  it  seems  to  ne 
that  the  judgment  of  the  learned  county  court  jndge 
must  be  affirmed.  A  demise  from  year  to  year  does  not 
imply  a  oovenant  against  an  eviction  by  a  superior  land- 
lord. The  principle  is  laid  down  over  and  over  again, 
and  there  are  five  or  six  cases  to  that  effect  given  in 
Woodfall  on  Landlord  and  Tenant.  It  would  be  most 
nnreasonable  to  assume  that  the  law  imposss  any  sneh 
condition  as  this.  No  reason  has  been  suggested  why  ve 
should  throw  doubt  on  well-established  law. 

Mathbw,  J. — ^I  am  of  the  same  opinion.  Where  thaie 
is  a  tenancy  from  year  to  year,  if  the  tenant  wishes  to 
protect  himself  against  eviction  by  the  superior  laadkrii 
he  must  have  an  express  agreement  to  that  efleot.  It 
would  not  be  right  to  imply  any  such  agreement. 

Appeal  dismissed.     Leave  to  appeal  refused. 

Solicitor  for  the  plaintiff,  Behrend. 

Solicitor  for  the  defendant,  Leonard  NevHL 
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Q.  B,  BiT.  (Oave,  J.)  Not.  1. 

JSr  pairU  Boabd  ov  Tbadb. 
/»  re  Qeb.  (a.) 

Bankrupief — Lecmhold  premiiet-^Onerous  oov&nanti — 
Jisifwnent  h^  wojf  of  wu/rtgage^Banhniptey  of  Uuee 
^DisOaiaur^Batikrupteif  Act,  1888  (46  ^  47  Viet, 
e.  52),  9.  55. 

IFAtffv  ^A«  09911^  0/  UoMehold  premuM,  burdened  with 
oMereue  onenamU^  Mtigne  tmh  promisee  hy  way  of  mort* 
yagefor  tie  whole  of  the  reeidue  of  the  term  granted  by 
the  leaee,  and  eubeequeMy  becomes  banhrupt,  the  equity 
of  redemption  tohieh  vetts  in  the  tricttee  in  banhruptcy  i# 
90t  property  burdened  toUh  cnerout  covenants  ufithin 
geetion  56  of  the  Bankruptcy  Act,  1888,  and  an  appliea^ 
Uon  for  leaoe  to  declaim  the  lease  need  not  be  made  by 
the  trustee. 

Speoiftl  OMe  iteted  by  his  Hoooax  Jndge  Ohalmen 
from  the  Burmingham  Ooont^  Ooart  for  the  opinion  of 
tbe  High  Oonrt  of  JoBtioe,  nnder  seotion  97  of  the  Bftnk- 
nipti7  A0t^  18S8. 

On  Jannazy  4,  1889,  the  debtor  presented  a  bank- 
Ttxf^  petition  in  the  Birmingham  Oonnty  Oonrt,  and  a 
receiving  order  was  made  against  him  on  the  same  day. 
On  Jannaiy  16,  1889,  the  debtor  was  adjodioated  bank- 
npt^  and  on  January  18  an  order  was  made  for  the 
esansaiy  administration  of  his  estate,  whereby  th^  offi- 
eiil  reoetTer  beosme  trustee  of  the  bankrupt's  property. 

The  bankrupt  was  a  builder,  and  by  an  indenture  dated 
S^tsmber  20,  1886,  made  between  one  W.  Orowson  as 
ksMff  and  the  bankrupt  as  lessee,  the  said  lessor  demised  to 
the  baakrupti  his  ezeoutoxs,  administrators,  and  asBigns, 
a  pieoe  of  land  in  the  parish  of  Hands?rorth  for  a  term  of 
BfaNty-nine  years  at  a  ground-rent  of  £17,.  payable 
quarterly.  In  tiiis  indenture  were  oontained  .covenants 
ij  Umb  Issaee  to  pay  the  ground-rent,  to  pay  all  rates, 
tazBB,  and  outgoings  dhargeable  upon  the  demised  premises, 
to  hiOA  on  the  demised  land  six  houses  aooording  to 
piaai  and  speoifloations  to  be  approved  by  the  lessor  and 
to  ooit  at  iMst  £900,  to  oonstruot  drains  for  the  intended 
Mdinga,  and  to  pahit  and  keep  in  repair  the  houses  and 
I  when  built,  and  to  yield  up  the  buildings  and 
in  good  repair  to  the  lessor  at  the  end  of  the 
The  indenture  also  contained  oovenants  by  the 
leaee  to  fatsnre,  and  to  repair  after  notioe,  and  negative 
oofsnants  not  to  permit  the  premises  to  be  used  in  a 
ottniMrioibidden  l^  the  said  indenture. 

^  an  indenture  dated  July  27,  1887,  made  between 
tike  bankrupt  and  the  said  W.  Orowson,  redting, 
ttongat  other  things,  the  said  indenture  of  September, 
20, 1886,  and  also  redting'— as  was  the  fact— that  the 
bnknipt  had  built  on  the  demised  land  six  houses,  five 
ol  wbatah  were  occupied  and  one  of  which  was  unlet, 
ud  that  there  was  due  to  the  said  W.  Orowson  from  the 
Iwikrapt  a  sum  of  £810  for  advances  and  interest  on 
Bwh  advances,  the  bankrupt  assigned  to  the  said  W. 
Gcovion  the  demised  land  with  the  buildings  then 
enefesd  or  Oiereafter  to  be  erected  thereon  for  the  whole 
of  the  zeridne  of  the  term  of  ninety-nine  years  created 
by  the  indenture  of  September  20, 1886,  subject  to  a  pro. 
Tia>  for  the  redemption  of  the  said  premises  by  the  bank- 
n^t  on  payment  to  the  said  W.  Orowson  of  the  sum  of 
£S10  and  interest  thereon  at  the  rate  of  five  guineas  per 
e«aL  per  annum  on  January  25, 1888. 

Theeqidtyof  redemption  in  the  demised  premises  was  of 
no  vihift,  and  the  bankrupt's  estate  was  without  any  assets, 
iod<n  Jane  28, 1889,  the  oflioial  receiver,  as  trustee  of  the 
^lanknipt'i  property,  applied  to  the  county  court  for  its 

(a-)  BspQfted  1^  0.  F.  MonaiLL,  Esq.,  Barrister-at- 
Law. 


directions  as  to  whether  it  was,  under  the  oLwumstanoea 
of  the  case,  necessary,  in  order  to  free  the  bankrupt's 
estate  and  the  trustee  from  all  liability  under  the  inden* 
ture  of  September  20,  1886,  for  the  official  receiver,  as 
such  trustee,  to  apply  for  leave  to  disclaim  the  equity  of 
redemption  and  his  interest  in  the  demised  property.  For 
the  purpose  of  obtaining  leave  to  disclaim  such  equity  of 
redemption  and  interest  it  would  be  necessary  to  incur 
the  expense  of  an  application  to  the  court,  and  for  the 
official  receiver  to  give  notice  to  W.  Orowson. 

The  question  of  law  which  arose  upon  the  application 
was  whether  the  interest  which  the  bankrupt  had  in  the 
demised  premises  at  the  commencement  of  the  bank, 
raptoy  oonsisted  of  lands  burdened  with  onerous  cove- 
nants, or  binding  the  possessor  thereof  to  the  perform-, 
ance  of  any  onerous  acts,  or  to  the  payment  of  any  sum 
of  money,  within  the  meaning  of  section  55  cdE  the. 
Bankruptcy  Act,  1888;  and,  such  question  being  one 
which  might  frequently  arise,  the  county  court  judge 
thought  it  desirable  to  have  it  determined  in  the  first 
instanoe  in  the  High  Oourt  of  Justice. 

Muir  Machemtie  stated  the  case. — ^The  question  is  of 
importance,  because  if,  in  cases  of  summary  adminis- 
tration where  there  are  no  assets,  the  official  receiver 
must  apply  for  leave  to  disclaim,  the  expense  has  to  be 
paid  out  of  the  public  funds.  There  was  an  assignment 
here  for  the  whole  term,  and  there  are  no  aflBnnative 
covenants  left  to  the  trustee.  There  is  no  necessity  to 
apply  for  leave  to  disclaim,  because  the  whole  liability 
to  perform  the  covenants  is  vested  in  the  assignee.  The 
liability  of  the  bankrupt  on  his  personal  covenants  does 
not  devolve  on  the  trustee,  and  the  covenants  which  run 
with  the  land  pass  to  the  assignee. 

He  referred  to  ntterton  v.  Cboper,  80  W.  B.  866,  9 
Q.  B.  D.  478 ;  WiUon  v.  Wallani,  28  W.  B.  597,  5  Ex.  D. 
155  ;  Mayor  of  Carlisle  v.  Blamire,  8  East,  487;  Chllyer 
V.  Isaacs,  30  W.  B.  70,  19  Oh.  D.  842;  Morgan  v. 
Hardy,  85  W.  B.  588,  18  Q.  B.  D.  646  ;  Haywood  v. 
Brunswich  Building  Society,  80  W.  B.  299,  8  Q.  B.  D. 
403. 

Oayb,  J. — In  my  opinion  in  this  case  no  disclaimer 
under  section  55  is  required.  The  seotion  enacts  that 
*'  where  any  part  of  the  property  of  a  bankrupt  consists 
of  land  of  any  tenure  bui^lened  with  onerous  covenants," 
and  BO  on.  The  question  here  is  whether  the  bankrupt 
had  amongst  his  property  land  burdened  with  onerous 
oovenants.  Now  at  the  time  when  the  lease  was  exe- 
cuted he  undoubtedly  had,  because  he  was  lessee,  and  as 
such  was  bound  to  perform  the  covenants  of  the  lease, 
and  if  he  had  continued  to  be  lessee  up  to  the  time  of 
his  bankruptcy,  the  effect  of  the  bankruptcy  would  have 
been  that  the  trustee  would  have  become  asdgnee  of  the 
lease,  and,  as  such  assignee,  bound  to  perform  those  onerous 
covenants.  It  was  with  the  view  of  enabling  the  trustee 
to  get  rid  of  the  liability  in  such  a  case  that  section  55 
was  framed.  In  this  case,  however,  previous  to  the 
bankruptcy  the  bankrupt  had  assigned  the  lease.  Un- 
doubtedly in  an  ordinary  case  of  an  assignment  for  value 
the  assignor  after  the  assignment  remains  liable  on  his 
covenants  by  virtue  of  the  privity  of  contrsct.  The 
assignee  is  also  liable  on  them  by  virtue  of  the  privity 
of  estate.  It  is  only  on  the  ground  of  privity  of  estate 
that  the  trustee  would  have  ever  become  liable  on  those 
oovenants,  and  inasmuch  as  the  previous  assignment  has 
transferred  the  liability  to  the  assignee,  leaving  on  the 
bankrupt  only  the  liability  under  the  covenant  arising 
out  of  privity  of  contract,  he  ceases  to  have  the  land 
burdened  with  onerous  oovenants.  It  is  true  that  some 
years  ago  a  question  did  arise  as  to  whether,  in  the  case 
of  a  mortgage,  the  general  rule  applied.  This,  however, 
has  been  decided  in  the  affirmative,  and  it  cannot  be 
doubted  at  Uiis  day,  where  there. is  an  assignment  to  a 
mortgagee,  the  mortgagee  becomes,  by  virtue  of  the 
assignment^  the  owner  of  the  lease  burdened  with  the 
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00T8iuuitBy  and  the  Mdgnoz  no  longer  poBseaaeB  any  land 
hardened  with  oneioas ooTenanta  whioh  oan,  hy  rirtae  of 
the  statnte,  beoome  yeeted  in  the  tmstee.  It  is  true 
that  the  aaaigaor,  where  the  aadgnment  is  by  way  of 
mortgage,  retains  the  equity  of  redemption,  but  that  is  a 
right  whioh  is  not  bnrdened  with  ODerous  ooYonants.  It 
is  not  beoanse  he  is  owner  of  the  equity  of  redemption 
that  he  oan  be  oompelled  to  perform  the  ooTonants,  but 
solely  by  virtue  of  the  privity  of  oontraot  that  exists 
between  him  and  the  lessor,  and  that  liability  oannot  be 
transferred  by  bankmpt<7  to  the  trustee.  The  right  to 
oaU  for  a  reoonv^yanoe,  no  doubt,  is  conferred,  and 
does  pass  to  the  tmstee,  and  if  the  trustee  ohooees  to 
exercise  that  right,  and  have  a  reoonyeyanoe  or  a  re- 
assignment executed  to  him,  he  would  then  become  the 
owner  of  the  land  bnrdened  with  onerous  ooYonants. 
He  is  not  compelled  to  exercise  that  right.  Therefore 
the  object  of  the  statute,  which  is  to  free  him  from 
a  liability  which  he  is  compelled  to  take  on  himself, 
oannot  api^y  to  the  mere  case  of  the  transfer  to  him  of 
the  equity  of  redemption,  which  is  accompanied  by  no 
burden  unless  he  chooses  to  take  the  burden  on  him- 
self, which  he  is  not  oompelled  to  do. 

I  an  therefore  of  opinion  that  there  was  in  this  case 
no  land  betonging  to  the  bankrupt  within  section  55, 
and  oonseqnentiy  that  no  disclaimer  under  that  section 
is  necessary. 

Solicitor,  Tks  Mioitar  to  the  Board  of  Trade. 


Prob.  DiY.  &  Adm.  BIt. 
I>iforoe« 


July  16,  1889. 


GlLUTE  V.   GiLLKE.  (a.) 

JHvoroe  —  Aggravated  auemtt — Swmmary  eonvietUmr-' 
Ordor^^Wife  not  hound  to  oohdHt^  Order  for  weekly 
payment-^Matrimondal  Camea  Aet,  1878  (41  Viet.  e. 
19),  «.  4i^JBHforoinff  order^No  juriidietion  in  Sigh 
Court. 

The  Mgh  Court  has  not  power  to  enforee  an  order 
made  hg  a  oourt  of  eummarg  juriadietion  under  eeetion  4 
of  the  Matriwumial  Cameee  Aet,  1878,  for  a  weeklfpag- 
ment  of  money  hy  a  h%uiba/nd  convioM  of  an  aggravated 
atsauU  upon  hie  wife. 

On  a  wifift  peUtien  for  diaolution  of  marriage^  on  the 
grotmde  of  her  hueban^a  orueUy  and  aduUery^  two  orders 
were  made  for  payment  hy  the  hutband,  of  £16  and  £45, 
the  wif^a  eoata^  whioh  he  had  not  eomplied  with.  The 
cruelty  alleged  waa  an  aggravated  aatauUf  for  which  the 
huahand  had  been  eonvieted^  and  the  oourt  of  aummary 
juriadietion  had^  under  aeetion  4  of  the  Matrimomal 
Oauaea  Act,  1878,  made  an  order  that  the  wife  waa  no 
longer  hound  to  oohahit  with  her  huaband^  and  that  the 
hvaband  ahould  pay  her  a  weekly  aum.  The  huahand  naa 
;£58  in  arrear  of  auoh  paymenia.  The  huaband  waa 
entitled  to  a  aum  ef  money  under  a  wUl.  The  petitioner 
obtained  an  ex  parte  ittfunetion  to  reatram  the  huaband 
from  reoeiving  the  money  payaible  to  Aim  under  the  wUl, 
on  the  ground  that  he  had  not  paid  to  hia  wife  the 
amounta  before  atated. 

The  court  (Butt,  J.),  on  an  appUoation  to  eontinue  the 
in^unetion^  and  for  the  appoiaUment  of  a  reeeiver,  eon" 
tinued  the  injunetion  till  the  hearing  of  the  petition  aa  to 
the  two  auma  of  £16  and  £45  payable  under  the  order  of 
thit  eourt ;  but  refuaed  to  continue  it  in  reapeet  of  the 
aum  of  £58  payable  under  the  order  of  the  oourt  of 
aummary  jurMietion. 

Motion  to  continue  an  iafunction  which  the  petitioner 
had  obtained  on  an  «x  parte  application  to  restrain  the 
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respondent,  her  husband,  from  reoeiTing  a  Bom  of 
£1,400  to  which  he  was  entitled  under  the  will  of  Smh 
Oakes,  deceased,  and  for  the  appointment  of  a  reoeiToc. 

On  the  27th  of  June,  1887,  the  respondent  wib  oon- 
▼ioted  before  Mr.  Ohanoe,  one  of  the  metropolittn  polioe 
magistrates,  sitting  at  Lambeth,  of  an  sggnvited 
assault  on  his  wife,  and  the  magistrate  made  an  oidet, 
under  section  4  of  the  Matrimonial  Gaoses  Aot^  1878, 
that  the  wife  should  be  no  longer  bound  to  oohsUt  witt 
her  husband,  and  that  the  husband  should  pay  hii  wife 
£1  weekly.  A  sum  of  £58  was  now  doe  nndtt  this 
order. 

In  October,  1888,  the  wile  filed  her  petition  pniing 
for  a  dissolution  of  marriage  on  the  ground  d  onul^ 
and  adultery  committed  since  the  sepaiaticD,  tiie  qkobU^ 
alleged  being  the  aggravated  assault  of  whiehtiieliia- 
band  was  convicted.  In  this  snit  two  orders  wm  mada^ 
one  that  the  husband  should  pay  into  court  £ljS  6b.  71, 
the  amount  of  the  wife*s  taxed  costs  up  to  the  date  of  the 
order,  the  other  that  the  husband  should  pay  into  oout 
or  give  security  for  £45,  the  estimated  amonnt  of  thfi 
wife's  costs  for  the  hearing. 

The  husband  had  not  ob^ed  either  of  ihese  oiden. 

WMer,  for  the  petftioner,  in  support  of  tiismotiiNL 
— ^The  magistrate  has  made  an  order  for  the  paynuat  of 
money  in  a  matrimonial  oaaae,  and  his  oidsr  has  tb 
same  effect  as  a  judieial  separation  granted  bj  tiiii 
court  We  aie  oompelled  to  come  to  the  High  Grait 
because  the  magistrate  has  no  jurisdiction  to  gcant  an  in- 
junction,  and  as  there  is  now  a  suit  for  dissoiutioiiof  mv- 
riage  pending  in  this  division,  the  applioation  abooldbe 
madehere.  The  Oourt  of  Ohanc«iy  has enfoioedtiied«i- 
don  of  the  Divorce  Oourt  by  appointing  a  reoeiTer  under 
section  85,  sub-section  8,  of  the  Jodicature  Act,  1873: 
OUoer  V.  Lowther,  28  W.  B.  881 ;  Sidney  v.  Siinej/yU 
L.T.N.S.9.  This  was  a  case  where  we  weie  obliged  to 
apply  em  parte  in  the  first  instance  or  the  objeist  oi  tM 
application  might  have  been  defeated:  oid.  62,  i*  J* 
This  case  differs  fcom  Ifewton  v.  Newton,  84  W.  B.  128i 
11  P.  D.  11,  where  no  order  to  pay  had  been  made 
against  the  husband. 

Searle^  for  the  respondent-*>The  petitioner  is  en^ 
to  nothing  more  than  the  statute  gives  her.  The  om 
for  alimony  was  made  under  section  4  of  the  Matriau^- 
nial  Causes  Act,  1878,  and  sub-section  1  expresalj  ^ai» 
how  that  order  is  to  be  enforced— via.,  "in  the  aaae 
manner  as  the  payment  of  money  is  enforced  nndof  aa 
order  of  affiliation."  This  oourt  has  no  jarisOktaoa  » 
deal  with  or  enforce  that  order,  and  cannot  ''b*^^ 
magistrate's  order  as  a  decree  of  judicial  separation  wa» 
by  this  court.  I  admit  this  oourt  can  enfoxoe  the  pay- 
ments for  costs  ordered  by  this  court,  but  as  there  me  "^ 
dispute  on  our  part  as  to  that^  the  petitioner  ^^^^  °!! 
to  have  her  costs,  as  the  respondent  wonld  have  pen 
those  amounts. 

Butt,  J.— I  think  this  injunction  was  prop«|7 
granted  as  to  the  sums  of  £16  and  £45,  for  the  wifea 
costs,  to  be  paid  by  the  respondent  under  the  cider  oi 
this  courts  but  I  do  not  think  it  ought  to  have  been 
granted  as  to  the  daim  under  the  magistrate's  order,  i 
shaU  continue  the  injunction  untU  the  trial  and  sUov 
the  petitioner  her  costs  of  this  motion.  If  the  napond* 
ent  pays  the  two  amounts  he  can  always  apply  to  "U 
court. 

SoUoiton  for  the  petitioner,  Maynard  db  8ona. 

fiolicitora  for  the  respondent,  Alfred  Bieha  df  AmaU. 
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rnm  0.  A.  (England)  Ifay  13,  1     .889. 

JiuBBRT  IT.  Gbbat  Wesubjt  Bailway  Cc.  (a.) 
JTeyW^fjioe— Breach  of  dirfy—*' Volenti  non  fit  injuria." 

Where  a  toorkman  i$  engaged  by  an  employer  io  do 
Mfi  which  the  employer  mb  eontraeted  toiih  a  third 
fifton  iod^imthe  premieee  of  thai  third  pereon^  and  the 
wofi  i$  daageroue  trithoui  help,  it  is  not  the  dtdy  of  the 
third  pereon  io/urnieh  emh  hdp. 

The  maadm  Volenti  non  fit  iojuxia  ooneideTed. 

The  appellaiit  was  employed  bj  a  man  named  Toang- 
hmband,  who  had  eontraeted  witb  the  reepondente  to 
•apply  men  and  horfes  for  the  shunting  of  tmoks  npon 
tfadr  lioe.  When  engaged,  in  the  oourae  of  hie  employ- 
nnt,  in  shunting  trucks  the  appellant  sustained  injuries 
vbieh  led  to  the  lose  of  one  of  his  feet,  and  he  brought 
this  aeiion  against  the  railway  company  for  damages, 
iapatiag  negUgenee  to  them  in  not  piot iding  a  boy  to 
isiist  in  unl^king  the  trueks. 

It  appeared  that  the  railway  company  were  to  provide 
boys  if  they  had.  them ;  otherwise  the  shunting  was  to 
gs  OB  without  them.  To  do  so  was  dangerous,  but  the 
pUatilf,  the  present  appellant,  had  shunted  trucks 
■ometimes  witb,  aometimee  without,  boys,  and  had  been 
St  this  wwk  lor  years.  There  had  been  oonstantoom. 
pismU  to  the  oompany's  servants  of  the  want  of  boys. 
Upon  the  evening  in  question  he  had  asked  the  foreman 
for  a  boy,  and  was  told  he  could  have  one  when  there 
US  one  disengaged,  but  he  proceeded  to  do  the  work 
ikor,  in  the  oonrse  of  doing  which  the  aocident  hap- 
pened. 

The  railway  company  called  no  evidence,  and  sub- 
■Itled  that  there  was  no  evidence  of  liability,  but 
Mmisty,  J^  left  the  oaae  to  the  jury,  who  found  that 
thne  was  n^gllgenoe  in  the  railway  company,  whioh  was 
the  lole  oauae  of  the  injury  sustained,  and  gave  a  ver- 
diot  for  the  plaintiff  for  £50.  A  new  trial  was  refused 
^  a  difisional  court. 

On  appeal  the  Ooutt  of  Appeal  set  aside  the  verdict 
md  judgment,  and  entered  judgment  for  the  defendants. 

The  preeent  appeal  was  against  this  order. 

W.Lyndm  BeU  [Waddy,  Q.O,,  with  him),  for  the 
sppenant.— The  railway  company  were  bound  to  use  due 
pveeauUcna  for  people  coming  to  do  work  on  their  pre- 
■ises  and  for  their  advantage,  and  they  failed  to  do  so  : 
iftdffinaur  v.  Dames,  15  W.  B.  484,  L.  B.  2  0.  P.  311  ; 
fer  Brett,  H.B.,  in  Heaven  v.  Pender ^  11  Q.  B.  D.  503, 
S09.    The  question  of  voiene  is  a  qaebtion  of  fact. 

Weodley  v.  Meiropoliian  Dietrict  Railway  Co.,  2  Ex.D. 
384,  388,  25  W.  B.  Dig.  155  ;  Thomaey.  Quartermaine, 

35  W.  B.  555,  18  Q.  B.  D.  685  ;  Yarmouth  v.  France, 

36  W.  B.  281,  19  Q.  B.  D.  647,  were  also  referred  to. 

F,  LoAwoodf  Q.0.9  and  John  Dighyt  for  the  re- 
ipoadents,  were  not  heard. 

Lord  Halbbdut,  0.— In  some  reepects  this  is  certainly 
iveiy  remaikable  case,  because  the  ground  upon  which 
the  oiigmal  verdict  for  the  plaintiff  was  obtained  has 
heen  abandoned  by  the  learned  counsel  who  has 
■ppeered  in  support  of  the  judgment  of  the  learned 
l«dge  and  the  verdict  of  the  jury. 

Manisty,  J.,  upon  the  facts  with  whioh  we  are  now 
'^■S^f  appears  flret  to  have  rested  the  liability  of  the 
wnpsDy  on  Uie  ground  of  a  duty  oast  upon  them  by  a 
';  with  their  oontraotor.    He  says  that  it  was  a 


teim  ol  the  contract  that  the  company  should  find  a 
boy,  sad  he  proceeds  upon  that  assumption  to  rest  the 

(e.)  Beported  by  Oba^lis  H.  Gbaftoh,  Esq.,  Barrister. 
at-Law. 


whole  liability  of  the  company  upon  their  neglect  in 
that  respect  in  not  fulfilling  the  obligation  of  the  con- 
tract; and  that,  undoubtedly,  is  consistent  with  the 
statement  of  claim  which  the  plaintiff  brought  and  upon 
which  the  oase  was  decided.  We  have  now  an  admis- 
eion  that  that  fact,  cardinal  to  the  case  as  it  was  con- 
ducted at  the  trial  before  the  jury,  is  to  be  abandoned 
and  that  there  is  no  evidence  to  justify  that  allegation. 
We  are  therefore  remitted  to  what  is  practically  an 
application  by  the  learned  counsel  who  appears  in  sup- 
port of  the  verdict  that,  upon  another  ground  and  upon 
a  different  cause  of  aotion,  this  oase  should  be  sub- 
mitted to  another  jury  in  order  to  see  whether  they  cau 
found  a  verdict  upon  such  oause  of  action,  on  whioh  the 
plaintiff  can  retain  what  he  claims  against  the  defend- 
ants. 

Now,  it  appears  to  me  that,  the  original  ground  of  the 
action  having  been  abandoned,  and  the  verdict  of  the 
jury  upon  that  theory  being  perfectly  immaterial  to  the 
facts  whioh  are  now  put  in  proof  under  your  lordships' 
review,  it  would  be  almost  enough  for  the  purpose  of 
dispoeing  of  this  oase  to  say  that  the  whole  ground  of 
action  as  insisted  upon  at  the  trial  has  absolutely  failed, 
and  that  it  is  perfectly  impossible  to  maintain  the  right 
either  to  have  a  new  trial  or  to  have  the  verdict  entered 
for  the  plaintiff.  But  I  am  unwilling  to  treat  the  case 
upon  that  ground,  because  it  appears  to  me  that,  upon 
muoh  broader  grounds,  it  is  impossible  to  maintain  the 
right  of  the  plaintiff  in  this  oase  ;  and,  iu  truth,  one  is 
embarrassed  by  the  abundance  of  materials  for  showing 
that  he  has  no  case.  The  commencement  of  one's  em- 
barrassment in  that  respect  is  to  ascertain  in  what  way 
the  obligation  of  the  company  is  supposed  to  arise — 
What  is  the  duty  oaat  upon  the  railway  company  whioh 
the  railway  company  have  neglected  P 

The  learned  counsel  has  quoted  a  variety  of  casea 
establishing  a  proposition  which  I  think  at  this  time  of 
day  nobody  will  dispute — ^namely,  that  apart  from  a 
oontraet,  apart  from  .contractual  relations,  either  with 
the  plaintiff  himself  or  with  the  plaintifTs  emf^oyer,  if 
any  individual  is  brought  upon  premises  belonging  to 
the  person  charged  with  negligence,  and  some  act  is 
done  or  omitted  by  that  person,  or  he  omits  to  inform 
the  person  who  is  brought  upon  the  premises  of  some- 
thing in  the  nature  of  a  trap  from  which  he  may  suffer 
injury,  there  is  a  duty  cast  upon  all  such  persons. 
Those  cases  oommenced  with  the  case  as  to  the  Princess's 
Theatre,  and  continue  down  to  very  recent  cases  where 
it  has  been  established  that  such  an  obligation  does 
arise.  I  am  not  aware  of  any  case  in  whioh  there  is  a 
charge,  not  of  entrapping  a  person  into  a  dangerous 
hole,  but  where  it  is  supposed  that  there  is  some  positive 
duty  to  do  something  whioh  is  omitted  without  some 
obligation  cast  either  by  law  or  by  contract  upon  the 
owner  of  the  premises.  I  am  not  aware  that  any  case 
has  ever  been  heard  of  in  which  such  an  obligation  as  is 
now  insisted  upon  has  been  maintained.  In  the  case  of 
WoodUy  V.  The  Metropolitan  DieMct  Bailway  Co., 
where  MeUish,  L.J.,  pointed  out  the  circumstances 
under  which  in  his  view  the  defendants  were  liable,  the 
defendants  themselves  did  the  negligent  act  which 
occasioned  the  injury ;  the  defendants  themselves  ran 
the  train  at  its  ordinary  speed,  without  notice,  without 
giving  wammg  to  the  man  who  was  working  in  their 
tunnel,  or  the  opportunity  of  getting  out  of  the  way. 
Whether  or  not  it  would  have  been  found  one  way  or  the 
other  that  the  man  himself  was  so  careless  as  to  dis- 
entitle himself  from  reoovering,  the  fact  remains  that 
they  did  the  act  which  caused  the  injury — they  ran  him 
down  with  thehr  train,  which  was  going  at  an  undue 
speed  at  the  particular  point  by  which  they  were  passing, 
when  they  knew  that  a  person  was  there  who  might  be 
injured.  What  analogy  has  that  case  to  the  oase  now 
before  your  lordships  ?  It  is  almost  reducing  the  thing 
to  an  absurdity  by  the  mere  statement  of  the  proposi* 
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ment  unauthorised  by  the  tenofl  of  the  trust,  which  the 
eeaMa  gue  truris  must  accept  or  rejeot»  and  which  could 
only  be  rejected  when  the  cesktia  que  truaU  ascertained 
the  droumftanoea  under  which  the  investment  was 
made.  The  realization  of  the  property  was  merely  a 
carrying  out  of  the  authority  handed  over  by  the  former 
truatee  to  the  new  trustees  in  respect  of  this  mortgaged 
property. 

It  is  like  a  sale  of  mortgaged  property  by  the  mort- 
gagee under  a  power,  without  the  concurrence  of  the 
mortgagor.  If  the  sale  is  improperly  made,  it  may  be 
impeached,  but  the  mortgagor  ia  bound  by  it  if  made 
with  reasonable  prudence,  and. is  answerable  for  what 
zenmins  due  on  the  mortgage  after  deducting  the  pro- 
ceeds of  sale* 

In  my  opinion  in  this  case  the  former  trnatee  handed 
over  what  was  really  trust  property  to  the  new  trustees, 
with  this  power  of  sale,  and  therefore  no  duty  arose 
in  the  cesMi  que  tru$ta  to  say  whether  they  would 
accept  or  reject  it»  and  the  former  trustee  ia  liable  for 
the  deflcieney. 

Thornton  t.  SiokUl  was  referred  to  in  support  of 
the  case  of  the  former  trustee.  In  that  case  a 
testator,  who  had  been  a  trustee,  had  iuYCsted  part 
of  the  trust  funds  in  buying  cottage  prpperiiy,  which 
was  entirely  outside  the  scope  of  his  power  of  in- 
▼estment.  The  oeaftiii  que  trude  wanted  to  take  the 
ooUage  property  at  a  certain  sum  and  prove  against  the 
estate  for  tlie  residue  of  the  trust  fun£k  Lord 
Hatherley  held  that  they  had  a  claim  to  the  houses  as 
against  general  creditors,  but  that  they  had  no  right  to 
set  a  value  on  them  and  then  prove  for  the  deficiency. 
That  case  has  no  bearing  on  the  present  case. 

In  my  opinion  the  former  trustee  remained  liable  for 
the  defidenoy,  though  no  notice  was  given  to  him  by 
the  oeduie  que  trueU  that  tH^  would  hold  him  liable. 

Again,  the  plaintiff  is  not  open  to  the  objection  raised 
against  him  that  he  directed  a  sale.  He  did  not,  in 
fact,  direct  a  sale.  The  trustees  referred  to  him,  and  he 
merely  said  he  could  not  suggest  anything  better  than  a 
sale  t^  auction.  He  was  merely  passive.  I  cannot, 
therefore^  agree  with  the  view  taken  by  Kekewich,  J., 
and  there  must,  be  a  decree  against  the  former  trustee 
for  the  loss  occasioned  to  the  plaintiff  hj  this  improper 
investment. 

Fbt,  Ii.J.— I  have  been  requested  by  Bowen,  L.J.,  to 
deliver  Judgment  before  him. 

The  first  question  we  have  to  (Oonaider  is  whether  the 
investment  was  proper  P  whether  it  was  one  which  a 
prudent  man  would  make  P  I  am  of  opinion  ihstit  was 
improper.  A  trustee  who  disregards  the  well-known 
rules  of  court  as  to  the  amount  which  may  be  lent  on 
mortgage  of  a  property— 4;hough  they  are  not  hard  and 
fast  rules— takes  upon  himself  a  considerably  amount  of 
risk. 

The  investment  here  was  in  cottage  property,  and  the 
trustee  invested  on  mortgage  of  it  more  than  two-thirds 
of  its  value,  as  ascertained  by  his  own  valuer.  Again, 
the  character  of  the  property  was  such  that  it  depended 
for  its  value  on  shifting  dieomstaaces-^.^.,  the  charac- 
ter of  trade  in  the  locality;  and  the  fact  that  at  the 
time  of  the.mortgage  some  of  the  houses  were  unfinished 
and  unlet  strongly  corroborates  the  view  that  the  in- 
vestment was  improvident 

The  second  question  is  whether  the  plaintiff  has  in 
any  way  lost  his  primd  fade  right  to  call  on  the 
defendant  to  make  good  the  loss. 

Two  arguments  were  brought  forward  to  show  that  he 
had.  rait,  that  the  plaintiff  had  become  a  purchaser 
of  the  interest  of  one  of  the  ceeiuie  que  trude  with  full 
knowledge  of  the  investment,  and,  therefore,  oould  not 
impeach  it.  The  facts  hardly  support  this  argument. 
The  plaintiff  was  fs  mortgagee  before  the  investment 
Wis  made,  and  he  only  bought  the  equity  of  redemption 


afterwards,  and  the  only  information  he  hsd'efeaiiieD 
was  that  contained  in  the  letter  of  the  30th  of  Jmuaiy, 
1883,  which  only  told  him  what  the  trast  fundi  ven 
then  invested  in,  and  which  gave  him  no  tesfon  fu 
questioning  the  propriety  of  tiie  investment.  I  think, 
therefore,  there  is  no  reason  for  holding  thst,  on  this 
ground,  the  plaintiff  is  deprived  of  any  right  he  had. 

Secondly,  it  is  urged  that  the  plaintiff  was  a  party  to 
the  sale,  and  that  he  concurred  in  the  sale  of  Aptfl, 
1887.  I  do  not  think  he  did  anything  of  the  sort 
What  took  place  was  this :  the  solicitor  of  the  mv 
trustees  informed  the  plaintiiTs  solicitor  of  their  iatea- 
tion  to  offer  the  property  for  sale,  and,  on  the  19th  of 
April,  wrote  to  the  plaintiff  s  solicitor  that  they  vould 
do  so  *'  unless  you  can  suggest  some  other  coune" ;  aad 
to  this  the  plaintiiTs  solicitor  replies :— '<  As  we  pioiane 
there  is  no  prospect  of  the  property  in  queetioii  im- 
proving in  value,  we  presume  the  best  course  wiUbe 
to  offer  it  for  sale  by  public  auction."  There  ia  nothing 
in  that ;  the  plaintiff  was  not  a  person  who  was  boud 
to  concur  or  who  was  aaked  to  concur  in  the  aakbiDd 
what  was  done  merely  amounted  to  a  consoltationbe* 
tween  the  solidton,  and  did  not  make  the  pbuatiS  is 
any  way  a  party  to  the  sale.  The  substratum  on  wfaioh 
the  Judgment  of  the  learned  Judge  was  based  i<,  then* 
fore,  erroneous. 

But  then  it  is  said  tiiat  the  ccmduct  of  the  m 
trustees  has  released  the  formec  trustee  froai  Ui 
UabiUty,  because,  as  it  is  urged,  a  return— or  on  aff«  o( 
return— of  the  property  to  the  former  trustee,  who  hid 
improperly  invested. upon  it,  is  a  sine  qua  non  if  it  ht 
sought  to  make  him  liable  for  the  investment  In  my 
opiiSon,  however,  a  defaulting  trustee  has  no/noh  ligh^ 
nor  can  the  right  of  the  eesMs  {««  frtMfo  be  lost  ia  that 
way.  I  think  that  the  liabiUty  of  the  defaulting  tniitea 
is  to  make  good  the  loss  sustahied  by  the  Unproper  in- 
vestment. How  that  is  to  be  made  good  dependaontha 
droumstances  of  each  particular  case. 

In  some  cases  Justice  wiU  be  best  done  by  realisng 
the  security  and  making  him  pay  the  defidenoy ;  hot  m 
some  cases  it  may  be  right  to  make  him  pay  at  onoe  the 
full  amount  and  let  him  take  the  benefit  of  the  soouitj; 
but  there  is  no  general  principle  as  to  a  prelimfaiaiy  oon* 
dition  for  relief. 

In  the  present  case  all  the  new  trustees  did  wm  »» 
The  former  trustee  had  lent  on  a  mortgage  wMdt  om; 
tained  a  power  of  sale.  On  his  retirement  he  transfaow 
that  mortgage  to  tbe  new  trustees,  who  aftenraidi 
exerdsed  the  power  of  sale.  How  can  it  be  said  tiitf 
they  thereby  debarred  the  ceafuia  que  WueU  fiNN&daUa- 
ing  relief  against  the  former  trustee  f  They  sold  nada 
the  power  which  the  former  trustee  had  himself  gif» 
them  by  transferring  the  security  to  them. 

BowBH,  Ii.  J.— I  am  of  (be  same  opinion,  and  I  do  not 
propose  to  add  anything  as  to  the  law  of  *!» jiijj 
because  I  am  of  opfaiion  tlwt  the  question  of  law  deodac 
by  Kekewidi,  J.,  does  not  arise  at  aU.  I  do  not  aje 
that  there  is  any  evidence  that  the  plaintiff  direeted  toe 
sale  or  did  anything  more  than  merely  stand  by. 

I  do  not,  however,  differ  from  anything  said  sa  to  w 
law  by  the  Lords  Justices,  but  I  am  mysdt  dea^y  » 
opinion  that  the  question  of  law  does  not  arisci 

Solidtor  for  the  plaintiff,  E»  Hooomhe. 

SoUdtors  for  the  defendant  Uppleby,  Hid»  ^  Bm^ 
for  Broum  A  Son,  Barton-on-Humber. 

Solidtors  for  the  new  trustees  and  the  bendldaiifll 
T.  H.  Bird,  for  E.  0.  Li$U,  Nantwicfa. 
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Hovaa  ov  Lobdb, 


OBxeafoublfl.  The  master  aayg^  Here  is  the  work» 
do  it  «  let  It  alone.  If  yon  do  it»  I  pay  yon,  if  not 
I  do  not  If  he  haa  engaged  him  be  Bays,  I  dia- 
I  yon  if  yon  do  not  do  it,  I  think  I  am  right,  if 
I  am  liable  to  an  action.  The  maater  aaya 
.  tUt,  the  aerrant  doea  the  work  and  eama  hia  wagea, 
^  nd  la  paid,  bnt  ia  hnrt*  On  what  principle  of  reaaon  or 
"jWttea  ahonld  the  maater  be  liable  to  him  in  reapeot  of 
■ft$t  hnrtr  On  this  gronnd,  alao,  I  am  of  opinion  the 
at  ahonld  be  afBrmed.  I  may  obaenre  that  the 
i  of  Appeal  thought  that  neither  of  the  caaea  where 
"fdiBOfel  notion  was  entertained  bore  on  the  preaent. 

Lord  FiTiGBBALD.*- 1  alao  am  of  opinion  that  the 

Jadsnent  of  the  Oonrt  of  Appeal  ongfat  to  be  affirmed 

^  aad  this  appeal  diamiaaed  ;  and  I  reet  my  deoiaion  upon 

-  «pe,  aa  it  appears  to  me,  aolid  gronnd,  withont  entering 

-'  Mo  some  of  the  qneationa  which  have  been  diaoaaaed  in 

tto'  eonrte  of    the  argoment.    I  think   that,   having 

ligBd  to  the  statement  of  claim  in  the  caae  which  waa 

hatora  the  learned  jndge  who  preaided  at  the  trial,  it 

WtM  his  duty  at  the  close  of  the  plaintiif  a  caae  to  have 

yUded  to  the  reqniaition  of  the  def  endanto*  oonnael,  and 

t>  have  directed  either  a  nonanit  npon  the  caae  then 

aade.  or  a  verdict  and  Judgment  for  the  defendanta. 

Mr.  Ben  could  not  alter  the  plaint  which  ia  before  na 
hito  any  form  whieh  wonld  give  a  anbetantial  canae  of 


I  withont  abandoning  the  whole  caae,  both  made 
1^  the  preaent  atotement  of  claim  and  also  made  at 
ma  trial,  and  npon  wUch  the  jnry  dedded,  and  npon 
whieh  the  learned  jndge  gave  faja  judgment  to  favour  of 
fts  platotiir.  That  ia  a  thtog  not  to  be  allowed,  because 
.tfBtoggh  I  wonld  be  far  from  tying  any  snitor  down 
la  mere  teohnicaUtlea,  he  ought  to  aucceed,  if  he 
liaeecda  at  all,  upon  the  caae,  in  subatanoe,  which  he 
Itomiaed.'  How  I  turn  to  the  statement  of  claim,  and 
ftaonaiato  really  of  two  allegations,  both  of  whidh,  in 
fts  amendment  propoaed,  will  have  to  be  abandoned ; 
ttst  is,  iliBty  that  there  waa  a  contract  between  thia 
inmpany  aad  the  preaent  Mr.  Yonngbuaband,  Mr. 
fasaghusband,  Jnn.,  that  the  company,  in  consideration 
<f  hia  performing  thia  duty  of  ahunting,  would  provide 
Hb  on  all  oooaeiona  with  a  boy  to  aasiat  in  it ;  and  the 
iBsand  allegation  is  that,  in  breach  of  that  duty  and  that 
efeUgatlon,  the  company  failed  to  supply  that  boy.  I 
Ine  alieady  pointed  out,  in  the  course  of  the  discussion, 
ftst  that  entirely  fails.  There  was  not  any  such  contract 
Vith  the  preaent  Mr.  Yonnghuaband ;  there  waa  an 
itnogement  with  him  which  had  been  followed  out  by 
Mi  father  for  several  years  and  by  hia  father's  workmen. 
Bet  ttiat  the  company  ahonld  abaolutely  provide  boya  to 
~  J  but  that  they  should  be  relieved  from  that  obliga- 
i;  and  in  place  of  it  another  waa  substituted,  the  new 
■ttBgement  being  that  if  a  boy  was  available  upon  the 
fraaiaea  they  would  give  Mr.  Yonnghuaband  the  benefit 
ethls  aerviees.  To  atato  these  propoaitiona  ia  to  ahow 
thai,  as  the  oase  waa  orighially  ateted,  it  entirely  and 
siMlutoly  faHa;  and  npon  that  gronnd  I  think  the 
Isamed  Judge  ahonld  have  nonauited  the  plaintliE. 

It  la  further  to  be  remarked  that  thia  calamity  to  thia 
Vfottmiato  Bsan,  lor  whom  one  cannot  bnt  express  pity, 
ma  really  ooeaaioned  howP  By  his  doing  for  Mr. 
Tean^nrtmnd,  hia  employer,  the  duty  which  Mr. 
Tevaghnabaiid  had  undertaken  to  perform  with  refer- 
mm  to  the  oompaay,  that  la,  to  do  the  ahunting  without 
ttaaid  of  a  boj  If  thero  waa  not  a  boy  whoae  aervicea 
iMa  at  the  moment  avaiUtble.  It  ia  alao  plain  that 
I  waa  an  aboeace  of  any  oompnlaion.  Membery  had 
thia  doty  withont  the  aid  of  a  boy  for  at 
years  before  the  time  of  this  calamity. 
'  he  had  aometimea  aaked  for  and  aome- 
aad  at  other  timea  did  not  get,  anoh 
TTpon  the  oooaaion  In  queation  he  asked 
ot  a  boy,  poaaibly  not  unreaaon- 
which  he  got  was  in  substance 


this:  ''I  am  not  bound  to  give  you  one — ^if  a  boy 
becomea  diaengi^ged  and  ia  available  I  will  aend  him  to 
you,  but  at  preaent  I  have  no  boy."  There  ia  no  com« 
pulaion  there.  The  plaintiff  goea  to  do  the  work  which 
he  haa  been  proviously  doing  for  many  years,  and  in  the 
manner  in  which  he  has  been  previously  doing  it,  and  in 
the  course  of  ao  aeting  he  meets  with  a  calamity. 

I  therefore  rest  my  judgment  upon  this  solid  ground, 
that  the  learned  judge  at  the  trial  ought  either  to  have 
directed  a  verdict  for  the  defendanta  or  to  have  non- 
auited the  j^ahitlff— It  ia  immaterial  which — and  I  think 
that  upon  thia  ground  the  decision  of  the  Court  of 
Appeal  ought  to  be  affirmed.  Thero  are  some  other 
qneationa  which  are  qneationa  of  difficulty  and  are  not 
free  from  doubt,  but  upon  which,  aa  I  do  not  think  that 
they  arlae  In  the  oase,  I  forbear  expressing  any  opinion. 

Lord  Hbbsobsll.— I  am  of  the  same  opinion.  It  is 
perfectly  clear  that  In  the  present  caae  the  plaintiff  has 
no  right  of  action  founded  upon  any  contractual  rota- 
tion between  him  and  the  defendant  company.  But  hia 
caae  is,  that  upon  the  occaaion  in  question  he  was,  with 
the  assent  or  at  the  invitation  of  the  defendanta,  upon 
their  premises  engaged  about  work  in  which  they  had 
an  interest,  and  that  he  was  damaged  by  their  negli- 
gence. I  tiiink  that  whenever  thero  Is  a  charge  of 
negligence  it  is  of  the  utmost  importance,  in  order  to 
avoid  confusion  and  the  danger  of  mistake,  to  nmember 
that  negligence  Is  the  allegation  of  a  breach  of  duty,  a 
duty  to  take  care,  and  to  inquire  at  once  what  duty  (If 
any)  thero  was  on  the  part  of  the  persons  charged  with 
negligenoe  to  take  caro,  and  it  thero  was  any  such  duty 
what  was  the  extent  of  it  at  the  time  and  under  the 
dreumstances  which  existed  on  the  occasion  when 
negligence  is  alleged  to  have  been  committed. 

Now,  I  do  not  for  a  moment  doubt  that  thero  was  a 
duty  incumbent  npon  the  defendanta  towards  the  plain- 
tiff at  the  time  when  he  was  npon  their  premises.  They 
wen  not  without  duty  towards  him.  Bnt  It  is  not 
enough  to  arrive  at  the  oondusion  that  thero  was  a  duty 
or  even  a  duty  to  take  caro ;  the  extent  of  that  dxxtj 
roqniros  to  be  determined.  I  cannot  doubt  that  they  were 
bound  to  take  care  that  the  machinery  or  appliances 
or  taoUe  of  theirs  wUch  he  had  to  use  in  the  course 
of  his  discharge  of  these  duties  In  which  they  were  in- 
terested were  in  a  reasonably  fit  and  proper  condition  ; 
and  certainly  If  they  wero  not  in  such  a  condition,  and 
if  the  defect  in  them  was  unknown  to  the  plaintiff,  I 
cannot  doubt  that  the  plaintiff  would  have  his  remedy 
against  them.  In  addition  to  that,  I  think  they  were 
under  the  duty  to  him,  having  invited  him  npon  their 
promises,  not  to  permit  their  promises  to  be 
in  such  a  condition  that  he  unwittingly  might 
fall  into  a  tmp  of  the  exiatonce  of  which 
he,  unacquainted  with  their  premlaea,  would  be 
Ignorant^  by  which  he  might  auatain  an  injury.  Farther 
than  that,  it  might  be  (and  I  confeaa  that  I  ahonld  my- 
aelf  be  diapoeed  to  think  that  it  waa)  their  duty  to 
take  due  and  reaaonable  care  that  in  the  carrying  on  of 
their  business  they  did  not  sttbject  him  to  unreasonable 
risk  owing  to  the  acta  which  they  did  in  the  carrying 
on  ot  their  business.  It  they  wero  carrying  on  a 
dangerous  business,  and  one  which  woiUd  subject 
people  employed  upon  their  promises  for  their  benefit  to 
risk,  they  must  take  reasonable  care,  as  it  seems  to  me, 
that  they  do  not  do  any  act  (I  emphatically  use  the  word 
*'  act  *' )  which  wonld  endanger  the  safety  of  the  persons 
who  thus,  to  their  knowledge,  aro  employed  about  their 
business  npon  their  promises. 

Assuming  all  that  in  favour  of  the  plaintlfl,  his  case 
goes  much  further,  because  his  allegation  amounta  and 
must  amount  to  this,  that  the  defendanta  were  bound 
to  take  care  to  supply  all  the  assistenoe,  by  means  of 
the  employment  of  other  persona  in  addition  to  him- 
aelf,  which  waa  neceaaary  in  order  to  free  hia  employment 
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from  xiflk.  Tliat  ia  really,  when  you  analyse  it,  what  | 
the  allegation  of  the  plaintiff  really  amonntB  ta  Now 
I  am  unable  to  see  any  authority  for  fluch  a  proposi- 
tion ;  nor  am  I  able  to  see  that  it  is  to  be-  deriyed  by 
analogy  from  any  decided  oases,  or  that  it  is  really 
supported  by  any  principle.  It  is  ntterly  uDlike  that 
which  in  fFood^'s  ease  established  the  canse 
of  aotion-^namely,  you  must  take  care  that  the 
acts  which  you  do  are  not  done  iu  such  a  way  as  to 
endanger  others.  That  is  Tery  far  indeed  from  sup- 
porting the  proposition,  that  becausea  person  is  employed 
by  somebody  fAae  upon  your  promisee,  you  oome  under 
the  obligation  to  afford  to  him  all  tiie  assistance  of 
additional  persons  whioh  will  render  his  employment 
free  from  danger. 

It  appears  to  me,  therefore,  that  the  plaintiff  fails  in 
making  out  the  duty  the  breach  of  which  alone  would 
establish  his  case  here  and  would  enable  Um  to  maintain 
his  action  against  the  defendants. 

Taking  that  Tiew,  it  appears  to  me  to  be  unnecessary 
to  consider  the  further  question  whether  this  is  a  case  to 
which  the  maxim  VoUnii  non  fit  if^uria  applies, 
although  I  do  not  mean  for  a  moment  to  suggest  that  I 
entertain  any  doubt  that  in  this  case  it  would  be 
applicable ;  and  I  should  not  haTS  alluded  further  to 
the  question  but  for  some  obserTations  which  have  been 
made  by  Lord  Bramwell  with  regard  to  the  extent  of 
this  maxim.  It  is  certainly  not  necessary  on  the  present 
occasion  to  determine  the  limits  to  the  applioatfon  of 
that  maxim ;  but,  after  what  has  been  said,  I  desire  to 
say  a  word  or  two  further  with  reference  to  it,  because 
it  is  impossible  to  shut  one's  eyes  to  the  fact  that  what 
he  has  stated  is  in  conflict  with  opinions^  at  all  events, 
which  have  been  expressed  by  learned  judges  in  the 
courts  below.  I  do  not  propose  on  the  present  occasion 
to  express  any  opfaiion  with  regard  to  them.  They  have 
not  been  argaed  before  us,  at  all  events,  exhaustively, 
Inasmuoh  as  they  did  not  arise  in  the  present  case,  and 
I  do  not  desire  to  bind  myself  in  any  way  iu  future,  but 
I  want  to  make  distinct  that  which  I  consider  to  be  left 
absolutely  open  by  the  present  discussion. 

Lord  Bramwell  has  suggested  that  in  no  case  can  the 
maxim  be  said  to  be  inapplicable  unless  the  person  who 
has  done  the  act  was  under  some  physical  constraint 
or  compulsion  at  the  time  when  he  did  it,  and  that  the 
consideration  whether  he  would  have  oome  in  conflict 
with  his  employer  if  he  had  refused  to  do  it,  or  might 
have  been  dismissed  from  his  employment,  or  would 
have  been  compelled  to  throw  up  his  employment,  is  in 
no  case  a  material  consideration. 

Now,  the  question  whioh  has  arisen  in  former  oases, 
and  may  arise  again,  appears  to  be  this,  whether  a  per- 
son employed  in  a  manufaotory,  with  the  obligation  on 
the  part  of  his  employer  to  use  reasonable  care  to  have 
his  machinery  in  a  suitable  condition,  who  finds 
during  the  term  of  his  employment,  and  in  the  course  of 
his  employment,  that  the  machinery  has,  from  want  of 
care,  become  more  dangerous  than  it  otherwise  would 
be,  who,  nevertheless,  continues  making  the  best  of  it 
and  doing  his  work  and  performing  his  contract  of  ser- 
vice, would  be  precluded  from  maintaining  an  action 
against  his  employer  for  his  undoubted  breach  of  duty, 
because  there  would  be  a  complete  answer  to  it  on  the 
part  of  the  master  in  saying: — '* Yon  proceeded  with 
your  contract  of  servioe  and  to  fulfil  the  obligations  into 
whioh  you  had  entered  to  serve  me,  notwithstanding 
that  you  knew  of  this  defect."  Views  have  been  ex- 
pressed that  in  such  a  case  the  answer  VoUnH  nan  fit 
infuria  would  not  be  a  complete  or  sufftcient  answer  on 
the  part  of  the  employer.  I  desire  distinctiy  to  say 
that  nothing  whioh  has  fallen  from  me  to-day  is  to  be 
considered  as  throwing  any  doubt  upon  that  proposition. 
At  the  same  time  I  refrain  altogether  from  expressing 
any  opinion  upon  it  which  could  be  supposed  to  be  an 
afflrmance  of  ft    I  desire  to  have  the  matter  left  open 


for  argument  if  hereafter  the  question  should  arise  and 
should  be  thought  worthy  of  argument  It  is  sofflcisnt 
to  say  that,  even  supposing  the  doctrine  VoknU  non  fit 
infuria  could  not  be  set  up  iu  such  a  ease  as  that,  tfast 
has  no  application  to  the  present  case,  where  the  cir« 
cumstances  whioh  alone  will  prevent  its  being  an  answor 
do  not  exist. 

Lord  MACKAaHTBN.— I  entirely  agree  iu  the  result  at 
whioh  your  lordships  have  arrived. 

Lord  Halsbvrt,  0.— I  desire  to  conoor  in.  what 
Lord  Hsneheil  has  said  in  reference  to  leavhig  open  tlia 
question  as  to  the  doctrine  VoUnti  wmfii  injuria.  It 
was,  iu  truth,  upon  that  ground  that  I  thought  it  right 
to  call  attention  to  the  facts  in  this  case  affecting  the 
employer  and  the  employed. 

Order  appe(Ued  /ram  affirmed^  and  appeal  diaffiined. 

Solicitors  for  the  appellant,  Edward  BoyjU  dk  8oM. 

Solicitor  for  the  respondents,  fi.  JS.  NeUon, 


ffotttt  o{  HL^fui. 


App.  Bankruptcy.  Nov.  8. 

Sx  parte  Baibd. 
In  re  Hboquabd.  (a.) 

Banbruptoy -^  DeUor  domiciled  abroad -^  *'  DiDeUin§- 
hauee  in  England** — Single  credihr^AeUon  pending 
between  tame  parUee — Orounde  for  etatfing  praeteHngt 
^Bankruptcy  Ad,  1883  (46  A  47  Vict,  c  52),  a  6, 
Stt6.SMfioft  (1)  (d). 

A  deMor,  a  Frenchman  domMlcd  in  Franett  and 
Jundng  aparknemte  in  Parie,  againd  whom  a  fudgmmt 
had  been  ohtained  in  France  by  an  EngUeh  criHter, 
which  judgment  had  not  been  eaiiafied,  came  oeer  to 
London  to  condudt  on  acUon  upon  an  eniirdy  didintt 
daim  againd  the  eaid  creditor.  He  rented  per  month 
five  furtUehed  rooms  on  different  floore  in  a  Aoum  ooea- 
pied  by  an  agency  office  on  the  ground  floor ,  and  in  whiA 
the  leeeor  retained  another  room  far  hie  own  wse.  He 
brought  hie  wife  and  acme  eervante,  and  dayed  for  ikm 
monthe.  Subeequent  to  the  date  of  the  ieeue  of  the  writ 
in  t?ie  eecond  acUon  the  creditor,  brought  an  adkm 
in  thie  country  againd  the  debtor  to  ef^oroe  the  Freneh 
Judgment.  He  obtained  judgment  in  that  adion,  and, 
upon  the  failure  of  t?ie  debtor  to  comply  with  a  bamkruptai 
notice,  tJie  creditor  presented  a  pdition  againd  him. 
The  debtof'e  action  againd  the  creditor  woe  dOl 
pending,  cmd  the  debtor  alleged  that  there  wae  no  other 
creditor  than  the  pditioner,  and  that  there  were  no  oMeCi. 
The  registrar  made  a  receiving  order. 

Held,  that  the  debtor  ^'had  a  dwdUng-houee  in 
England**  within  the  meaning  of  ssdion  6,  sub^sedicn 
(1)  (d),  of  the  Bankruptcy  Act,  1883,  and  that,  prodded 
he  Tiad  each  a  dwelling-house  within  a  year  of  the  date 
of  the  presentation  of  the  petition,  no  cedent  of  ike  ftms 
of  such  occupation  was  necessary  to  make  him  UaUs  to 
bankruptcy  proceedings. 

Held,  further,  that  there  was  no  principle  of  law  that 
the  fad  of  there  bdng  no  dher  creditor  and  no  assds 
must  be  a  bar  to  bankruptcy  proceedings  ;  that  such  facts 
must  be  ehown  upon  the  examination  of  the  dehtor,  and 
not  upon  the  making  of  the  reedving  order;  and  thd 
such  fads  and  the  fad  of  dher  legal  proceeditkgs  bsmg 
pending  were  merdy  grounds  for  the  eaerdss  of  the 
registrar's  disordion. 

(a.)  Beported  by  Spbnorr  L.  Holland,  Esq.,  Barrister- 
at  Law. 
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Ex  FABTB  BaIBD. 


OOUBT  or  AfPBAL. 


Appaftl  by  the  debtor  agaiaet  a  zeoeifing  older  made 
by  Ml  Begistrar  HaiUtt. 

The  debtor,  the  i^peUant,  wae  a  Frenohmaa,  domieiled 
In  Fnace,  agalneft  iHiom  the  ereditor  Baird,  the  preeent 
iMpoadentf  had  obtained  judgment  in  Franoe  in 
NoToaber,  1886,  npon  a  bill  of  exchange  of  whioh  the 
debtor  was  the  aooq^.  The  judgment  wae  not  Mtia- 
fled. 

On  Maveh  18, 1889,  the  appellant  came  to  London  to 
eomaenoe  an  action  againtt  Baird  in  the  Qhanoery 
Diriaion,  and  for  that  pozpoae  lie  rented  five 
looiBs  in  a  fomished  honae.  He  brought  hli  wife 
eier  and  some  servanti.  Mid  took  the  looma  by 
the  OMmth.     Bii  whole  stay  eztnded  to  three  months. 

On  April  S6,  1889,  tiie  reepondent  oommenoed  an 
Mtton,  in  the  Queen's  Bench  Difision,  upon  his 
fnmch.  judgment,  and  obtained  judgment  on  June  6. 
Hie  writ  in  the  appellants  action  aga^  the  respondent 
WM  issued  in  March,  1889,  and  the  Utlgatlon  was  still 
peadfaig.  It  was  for  the  spedflo  performance  of  an 
agnement  relating  to  an  alleged  concession  of  ruby 
■hiii  hi  Burmah  by  the  late  King  Theebaw's  Ambas- 
aidor  to  Heoquard,  under  which  he  alleged  a  large  sum 
was  leeorerable  by  him  from  Baird. 

Tkd  respondent  served  a  bankruptcy  notioe  upon  tiie 
sppeOant  in  July,  1889,  and  upon  his  failure  to  comply 
filsd  a  petition  in  September,  1889. 

The  appellant  all4^  that  he  was  not  liable  to  bank- 
npt^  proceedings  in  England  on  the  ground  that  he 
had  90  residence  or  dwelling-house  there,  that  he  had  no 
other  creditorB  nor  any  assets,  and  that  other  proceedings 
veie  pending  which  wonld  aflect  the  respondent's  daim 
M  a  flieditor  against  him.  The  registrar  held  that  the 
debtor  had  ''otdlnarily  resided,  or  had  a  dwelling- house,in 
fii^and"  witliln  the  meaning  of  the  Bankruptcy  Act, 
188S  (46  ft  47  Tkst.  c  52),  s.  6  (1)  (d),  overruled  the 
other  objectiona,  and  made  the  receiiing  order,  against 
vfaidi  the  debtor  now  appealed. 

Sidmeif  Wool/  and  Bingwood,  for  Blecquard,  the 
sfpeUant  debtor. — ^Ihe  debtor  did  nof  ordinarily  reside 
or  hsTc  a  dweUing-houae  in  England."  The  word 
"ofdiBaiy  "  qnaliflea  dwelling-house  as  well  as  residence : 
Baskruptoy  Ast,  1883,  s.  6  (1)  {d);  In  re  NonU,  Ev 
?arfBi2eyiio2ds,5McnellBank«B6ps«lll«  The  question 
vhether  the  laet  of  there  being  no  other  creditors  has 
not  yet  bean  decided,  but  was  mooted  in  In  re  BuUen^ 
&  paria  Amaud,  86  W.  B.  836,  5  Morrell  Bank.  Beps. 
MS,  and  Ebporfe  Bofi,  In  re  French,  anie,  p.  62.  The 
fact  ol  Hiece  being  other  proceedings  pending  in  which  Uie 
dabtor  may  reooTer  far  more  than  sufBcient  to  meet  the 
anditor^B  daim  is  suiBdent  cause  for  theexerdse  1^  the 
ngtear  of  his  power  to  dismiss  the  bankruptcy  petition 
ate  seetion  7,  aub-eeotion  3,  of  the  Bankruptcy  Act, 
1M3.  The  dates  of  tiie  proceedings  taken  by  the 
oefitor  upon  a  judgment  obtained  some  years  ago,  show 
adedre  to  dbatruct  the  other  Utigatfon  of  the  debtor  to 
vUdi  he  is  a  par^. 

H.  Meed,  tot  Baird,  the  respondent  creditor.— Under 
ike  old  bankmptqr  hiw  residence  in  England  for  one  day 
us  saiBdent  to  make  a  debtor  liaUe  to  proceedings. 
A  BMu's  residence  or  dwelling»house  is  where  he 
wdmatily  alaepe,  and  no  extent  of  time  is  mentioned  in 
■MlioB  6  (1)  (iQ,  as  a  necessary  qualification:  In  re 
7aUemi,SlW.B.451,I..B.8au690.  The  registrar 
M  a  right  to  exercise  his  discretion  in  o?erraling  the 
«tte  o^eetiona. 

MaoylTeoI/ replied. 

Tod  EsuB,  ILB.— The  question  for  us  here  is, 
Wrthar  tiie  debtor  waa,  under  the  droumatanoes 
|n*id,]iahie  to  be  subjeeted  to  bankruptcy  proceedinga  P 
He  uaa  a  French  subject  not  dondcOed  in  England. 
Pia  qwaHnn  depenfla  on  section  6  (1)  (<Q  of  the  Bank. 
Ast»  1883,  bj  which  it  ia  CMWted  that   ''a 


creditor  diall  not  be  entitled  to  present  a  baakruptqr 
petition  against  a  debtor  unless  {inter  alia)  he  is 
domiciled  in  England,  or,  within  a  year  before  the  date 
of  the  presentation  of  the  petition,  has  ordinarily  re- 
dded or  had  a  dwelling-house  or  plaoe  of  business  in 
England."  It  is  dear  the  time  of  such  occupation  need 
not  be  for  a  whde  year.  It  is  stated  to  be  "  within  a 
year  "  before  the  date  of  the  petition.  If  he  has  had  a 
dwelling-house  in  England  within  a  year  the  time  of 
suoh  occupation  is  not  subset  to  any  spedfled  extent. 
The  pohit  is  whether  he  had  a  dwdliag*house  and  was 
not  a  mere  vidtor  in  this  country  P  What  is  a  dwelling- 
house  is  not  stated  in  the  Act.  The  question,  therefore, 
for  us,  ia  to  aay  whether,  upon  the  facts  as  found,  this 
debtor  had  a  dweUing-house  upon  a  reasonable  con- 
stmotlon  of  the  words  P  He  was  dearly  not  a  mere 
paasing  ddtor  in  this  country,  come  for  the  purpose  of 
dght-sedng  or  what  not.  He  came,  as  is  acknowledged, 
for  the  purpose  of  hdping  on  some  litigation  in  wkdoh 
he  was  engaged.  He  took,  not  a  mere  room  in  a  hotd 
by  the  day  or  under  the  ordinary  circumstances  of  a 
voyager,  into  which  the  landlord  can  put  someone  else 
the  moment  it  is  empty,  but  say  Atc  furnished  rooms 
(there  seems  a  dispute  about  the  exact  number),  three 
on  one  floor,  two  on  another,  in  a  building  belonging  to 
to  an  agent  of  a  raUway  company.  The  agent  lired  in 
part  of  the  premises,  whether  occupying  an  ofOee 
there  or  not,  I  do  not  know.  There  was  a  common 
staircase.  The  agent  is  not  alleged  to  have  had  exdudve 
use  of  the  outer  doo^  and  key.  A  Mr.  M— —  had  taken 
these  fire  rooms  and  another  one^  and  furnished  them. 
He  had  exdndve  use  of  them.  There  was  an  entrance 
to  the  rooms  on  each  floor  from  the  staircase.  H— — 
keeps  one  room  and  lets  the  other  fl?e  to  the  preeent 
appellant.  He  reserres  no  right  to  shut  the  appdlant 
out  of  any  of  these  rooms  or  to  control  the  outer  door. 
He  keeps  no  senrant  to  look  after  the  appellant's  rooms, 
nor  does  he  treat  him  in  any  sense  as  a  mere  lodger. 
The  appdlant  becomes  a  tenant  of  these  rooms  for  a 
definite  time,  for  one  month  first  and  extending  to  three 
months  finally.  He  has  exdudYC  use  and  absolute  con- 
trol of  them.  He  engages  two,  three,  or  four  serrants. 
There  seems,  again,  a  dispute  as  to  the  exact  number. 
At  any  rate  there  were  a  oook  and  a  butler.  He  brings 
his  wife.  His  children  were  left  at  school  in  France. 
Under  such  droumstanoes  he  must  be  held  to  have  had 
a  dwelling-house  in  England  within  a  year  previous  to 
the  bankruptcy  petition,  and  must,  therefore,  be  taken 
to  have  become  liable  to  be  proceeded  against  under  the 
Bankruptcy  Act  of  1883. 

The  other  points  urged  on  the  appellant's  behalf  do 
not  seem  to  me  any  more  mdntainable.  The  fact  of  the 
judgment  debt  on  which  the  bankruptoy  proceedings 
were  taken  bdng  two  years  dd  is  immaterid.  The 
judgment  creditor  was  an  Englishman.  The  debtor  was 
a  Frenchman,  up  to  this  year  residing  in  France.  The 
creditor  obtdned  judgment  against  him  in  France,  but 
could  not  act  upon  that.  Upon  the  debtor  ooming  to 
England,  the  creditor  obtdna  judgment  on  his  Froich 
judgment,  and  serres  the  bankruptoy  notice  npon  him 
owing  to  his  failure  to  pay.  It  is  sdd,  further,  that  the 
creditor  is  the  only  creditor  of  the  appellant.  How  do 
we  know  that  P  Other  creditors  may  come  forward  when 
the  notice  is  duly  advertised.  At  any  rate  it  is  no  duty 
of  the  creditor  to  show  that  there  are  other  creditors, 
and  the  mere  fact  of  a  debtor  saying  he  has  no  other 
creditor  ia  not  suffident  for  the  court  to  take  any 
action  to  protect  the  debtor  from  bdng  harassed  by 
allied  unnecessary  proceedings,  even  should  it  be 
thdr  opinion  that  they  ought  to  do  so.  It  is  sdd, 
again,  the  debtor  has  no  assets.  Again,  we  muat  aak. 
How  can  we  know  that,  on  the  preaent  oocadon  P  It  is 
quite  possible  that  there  may  be  property  which  can  be 
made  available  as  assets,  but  which  can  only  be  reached 
through  bankrupt^  piooeedingi.    That  muftbadioim 
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in  the  ezaminatloii  before  the  regifltrar.  The  time  for 
the  makiDg  of  the  reoeiTing  order  ia  not  the  time  when 
snob  a  plea  oan  be  advanMd.  It  most  be  aaoertained 
by  means  of  the  further  prooeedings.  Aa  to  the  plea 
that  other  prooeedings  are  pending,  which  woald  affeot 
the  same  parties,  and  in  which,  if  snooossfnl,  the  appel- 
lant would  have  ample  assets  to  meet  the  respondent's 
claim,  that  is  not  snfBoIent  to  bar  the  bankraptoy  pro- 
ceedings as  of  right  If  it  had  been  shown  that  the 
creditor  put  the  Kmnkruptoy  proceedings  in  motion  upon 
a  Jadgment  obtained  two  years  ago,  but  left  dormant, 
and  that  he  had  only  roYived  it  for  the  purpose  of 
preventiDg  the  appellant,  the  debtor,  secnriog  a  fair 
trial  upon  another  claim,  that  wonld  be  a  fair 
ground  upon  which  to  ask  us,  or  the  registrar,  to  exercise 
our  discretion  in  staying  or  dismissing  the  proceedings. 
Bat  here  the  creditor  has  obtained  an  honest  Jadgment 
for  a  debt.  He  has  taken  every  step  to  enforce  that 
judgmeot  that  was  in  his  power.  He  has  taken  the 
first  opportunity  he  has  heA  of  making  the  debtor 
amenable  to  that  jadgment,  and  upon  his  failare  to  pay 
the  creditor  takes  apparently  bonest  proceedings  to  secure 
what  he  can  of  a  jast  debt.  Why  shoald  he  be  pre- 
vented from  following  that  course  because  the  debtor 
shows  a  Tory  vague  and  shadowy  daim  against  other 
persons  which  he  is  endeavouring  to  establish  in 
another  division  of  the  court?  There  is  certainly  no 
right  to  a  stay  or  dismissal  of  the  petition,  tliere  being 
only  a  discretion.  I  think,  under  tlie  circumstances, 
the  registrar  exeroiBed  a  wise  discretion  in  refusing  to 
dismiss  or  grant  a  stay.    The  appeal  most  be  dismiaied. 

LiNDLBT,  L.J.-*The  only  point  in  this  case  really  is 
whether  the  debtor  may  be  said  to  have  had  a  *'  dweUing- 
house  "  in  this  country  within  the  ordinary  meaning  of 
those  words  P  A  dwelling-house  need  not  be  a  detaohed 
residence.  Nor  does  the  fact  of  its  being  vertical  (such 
as  a  flat)  as  distinct  from  horiaontal,  make  any  difference. 
Upon  the  facts  of  this  case,  as  shown  in  the  Judgment 
of  the  Master  of  the  Bolls,  I  think  it  would  be  undaly 
restricting  the  language  of  the  statute  to  hold  that  he 
did  not  occupy  a  dwellhig-house. 
.  As  to  the  suggestion  that  there  are  no  assets  of  the 
debtor  to  distribute  and  no  other  creditors,  there  is  no 
prinoiple  of  law  laid  down,  that  because  that  is  so,  no 
bankruptcy  prooeedings  oan  be  instituted.  We  know 
nothing  about  such  a  state  of  things  here  beyond  the 
statement  of  the  debtor.  Under  bankruptcy  proceed- 
ings assets  may  be  evolved  which  could  not  other- 
wise be  reached  or  even  be  treated  as  assets  apart 
from  such  proceedings.  Those  are  matters  to  be 
gone  into  in  the  examination  of  the  debtori  and 
may  form  grounds  for  the  exercise  o(  the  registrar's 
discretion,  but  it  is  premsture  to  ask  us  to  exflidse  any 
discretion  on  those  grounds.  As  to  the  argument  that 
other  proceedings  are  pending,  it  has  not  been  established 
that  they  relate  to  the  previous  action  of  the  creditor 
against  the  debtor.  The  creditor  is  entitled  to  say  that 
the  object  of  the  pending  action  has  no  relation  to  the 
object  of  his  action,  whicdi  was  simply  to  obtain  money 
wUch  has  been  now  properly  adjudicated  to  him,  in  fall- 
ing to  get  which,  be  is  entitled  to  pursue  his  remedy  in 
the  bankruptcy  court. 

LopBs,  L.  J.— It  is  dear  that  the  debtor  could  not  be 
described  as  a  mere  traveller  passing  through  London 
without  any  intention  of  remaining  for  any  length  ol 
time.  He  had  exdnsive  possession  of  certain  rooms  for 
three  months.  He  brings  some  servants.  The  fact  that 
he  had  not  the  run  of  the  entire  house  seems  immaterial 
under  the  circumstances.  I  thiuk  the  debtor  had  a 
dwelling-house  in  this  country  withio  the  meaning  of 
section  6,  sub-section  3,  of  the  Bankruptcy  Act,  1888. 

The  fact,  if  it  is  one,  of  there  being  no  other  creditor, 
md  no  aesets,  is  not  auffldent  to  oust  the  Jurisdiotion  of 


the  registrar,  though  it  might  be  a  ground  for  a  stay  of 
prooeedings.  At  present  no  opportunity  has  boon  given 
for  such  fact  to  be  prored. 

There  seems  no  substance  in  the  oontention  thst 
another  action  is  pending.  That  action  has  nothing  to 
do  with  the  partioular  judgment  debt  due  to  the  respond- 
ent  by  the  appellant.  It  the  bankruptcy  prooeedhigi 
had  been  shown  to  have  been  inatitated  for  the 
purpose  of  ousting  the  debtor's  proceedings  in  the 
the  pending  action,  that  would  be  ground  for  onr  inter- 
ference. The  ftwt  that  Jadgment  was  obtained  by  the 
respondent  in  hie  action  at  a  date  subsequent  to  the 
pending  action  of  the  appellant  is  explained  by  the  fast 
that  the  respondent  was  thereby  simply  enfordng  ths 
judgment  in  his  favour  already  obtained  in  Franoe  in 
1884,  but  which  he  could  not  enforae  before,  owing  to 
the  absence  of  the  debtor  from  this  country.  When  the 
debtor  comes  over  to  start  his  pending  action,  the 
creditor  simply  takes  advantage  of  the  debtor's  pis- 
senoe  here  to  enforce  the  creditor's  properly  obtainsd 
Judgment. 

App$oU  dUmiiieeL 

Solidtors  for  the  appdlant,  LunUey  A  LunUey* 

Solidtore  for  the  respondent,  8nUk»,  Bhiiffm,  A 
aOard. 


From  Ohan.  Div.  Hay  13, 14;  June  18, 19, 1889. 

^  r0  SAXMOir. 
Pbibbt  v.  TTfpibbt.  (a.) 

gVurfse  lnvakneni--ImpraMeni  invmhnmU  in  otrfAor 
(uedtecurUy—BMlUMUon  of  sscurtfy  hy  new  kudm 
—Nooffer  of  the $ecurUy  to  rdirtd d^auWng tnuim 
^LiahaUy  of  raited  tnutM^PmeUo^^Third^partu 
prooeduro—Appeal  hy  plaintiff  fivm  order  dumMa^ 
aetion  ayainBi  the  de/endani^Nctlee  of  appeal  to  tM 
party  —  By  whom  9ueh  noUee  ehould  he  giieen^ 
lU  8.  a,  1883,  ord.  58,  r.  S. 

U., a frusfss,  wdhmiaed  hy  the  terme  of  thetrudie 
inveet  in  real  eeDwriUee,  inveked  a  SMm  of  £1,300  on  a 
mortgage  of  freehold  property^  ctmHeUng  of  oMagti, 
mnne  of  wMch  were  at  the  Ume  mfinUhed,  and  (k 
remainder  of  which  were  let  at  weMy  retde  to  WMureru 
The  property  ai  the  Ume  of  the  mortage  had  been  vabm 
al  £1,7&0.  U.  afterwarde  retired  fiim  the  tr^ietp  «»d 
new  truiteee  were  appointed,  and  the  nwHgage  tsflM^ 
tons  trantferred  to  them.  The  new  trudeeif  wOh  w 
aeeent  of  the  plainiifft  who  *Dae  an  aeeignee  of  one  of  (ht 
cestnis  que  trusts,  iold  hyjnMie  anetien  the  m/origagd 
property  wnder  the  power  of  eale  eonMned  in  the  mert' 
gage.  The  property  reaUned  a  Um  on  the  ^lySOO,  M 
the  eale  iMf  woe  ntit  in  any  way  impeached*  No  (iffff 
had  been  made  to  U.  to  take  the  9eem6y  far  himedf  oa 
paying  ihe  tnwt  fnnd  the  amotmt  lent  on  the  eemUy* 
The  plainHff  hy  hU  adion  eonghi  to  make  U.  UdhU  M 
the  loi$  realined  hy  the  plaintiff. 

Held,  thai,  though  the  mortgage  inveelment  wot  en 
intfettment  auihorixed  by  the  terme  of  the  truet,  yd, 
having  regard  to  the  wdue  and  ihe  nature  of  the  properiv* 
it  toot  an  improper  inveetment;  that  U.  iOM  '^^^. 
make  good  to  the  plaintiff  the  hee  oeeanoned  <^^ 
and  that  U.  woe  not  relieved  from  that  liabiUlg  ^ 
reoion  of  the  fact  that  he  had  been  given  no  oppertw^^ 
of  eleeting  to  keep  the  eeeuHtyfor  himee^f. 

Deeieion  of  Kekewioh,  J.,  revereed. 

Where  a  d^endant  in  an  action  had  brought  in^  » 
third  party  for  the  purpotee  of  indemnity 9  and  the  adton 
of  the  plaintiff  againet  the  defendant  wai  at  the  trtai 
diemieeed,  but  the  plaintiff  had  appealed, 

(a.)  Reported  I7  H.  J.  Blaxb,  Esq.,  Barrister-at-Uv. 
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BM  (per  Lord  Eaher,  M.B.,  and  Fry,  U. ;  Cotton, 
IbJ.y  dinentiente),  tAol,  on  the  true  oonslrwHon  of  ord. 
58,  r.  S,  the  third  paHy  wae  not  a  patty  '*  direcUy 
afeded"  iy  the  appeid^  and  thai  it  wot  not  the  dtUy  of 
tiu  pktiniiff  as  c^ppeUani  to  serve  the  third  party  with 
meOce  of  the  appeal,  hU  that  the  proper  oourae  vfotdd  he 
for  the  defendcad  to  apply  to  the  Court  of  Appeal  for 
kaue  to  iorve  the  third  party  with  noUoe  of  the  appeoL 

Appeal  from  Kekewich,  J. 

The  action  was  brought  by  the  aaaignee  of  a  beneficiary 
eabUed  to  a  reToraionary  ahare  of  leaiduary  personal 
estate  under  the  tnuta  oC  the  will  of  the  testatrix,  Eliza 


The  defendants  to  the  action  were  Oeorge  Charles 
Upp]eby»  a  former  ezeoator  and  trustee  of  the  will,  and 
two  new  trustees,  who  had  been  appointed,  nnder  a 
power  in  that  behalf  contained  in  the  will,  on  the 
retirement  of  Uppleby. 

The  action  was  for  an  alleged  breach  of  trust  said  to 
hsTS  been  committed  by  the  defendant  Uppleby,  when 
lole  trustee  of  the  will,  by  reason  of  his  investing  part 
of  the  trust  funds  on  a  mortgage  in  fee  of  oottage 
property  in  Kingston-upon-Hull. 

The  material  facts  are  as  follows :— The  testatrix  had 
bequeathed  her  residuary  personal  estate  to  the  defend- 
iBt  Uppleby  on  trust  to  iuYcet  the  same  (inter  alia)  on 
real  securitiea  in  England,  with  power  to  vary  iuYest- 
menti,  and  to  hold  the  trust  premises  for  Annette 
Bower  for  life,  with  remainder  fbr  such  of  the  children 
of  Annette  Bower  as  should  attain  twenty-one  or  marry. 

Annette  Bower  had  six  children,  all  of  whom  attained 
tvenfy*one. 

In  1877  one  of  these  six  children  mortgaged  his 
reverrionary  sbare  in  the  trust  premises  to  the  plaintiff. 
(tethel8tfa  of  July,1881,  the  defendant  Uppleby  invested 
a  sum  of  i61,dOO,  part  of  the  trust  funds,  on  a  mortgage 
in  fee  of  real  estate  consisting  of  a  number  of  cottages, 
aoBe  of  which  were  not  finished  at  the  time,  and  the 
rest  of  which  were  let  at  weekly  rents  to  dock  labourers, 
llie  property  in  queetion  had  been  valued  by  a  local 
Tslner  at  a  sum  of  Jl,750«  On  the  10th  of  November, 
1888,  the  plaintiff  purchased  the  equity  of  redemption 
of  his  mor^agor'a  share  in  the  trust  premises.  On  the 
15th  of  November,  1884,  the  defendant  Uppleby  retired 
fnm  the  tmsta  of  the  will,  and,  under  a  power  in  that 
behalf  eontatned  m  the  wOl,  two  new  trustees  were 
•ppointed,  aad  the  mortgage  investment  of  the  £1,300 
vas  tnosferred  to  them. 

On  the  17th  of  November,  1884»  some  of  the  eeatuit 
imtnutiot  Uie trust  premises  released  the  defendant 
TJpplsl^  from  all  claims  in  respect  of  the  trust  estate 
■nd  eovenanted  to  indemnify  Uppleby  against  all  cost 
he  flight  inoox  on  acoount  of  any  acts  or  proceedings  in 
lelstion  to  the  trusts.  On  the  19th  of  April,  1887,  the 
Mlidtor  of  Uie  new  trustees  wrote  to  the  solicitor  of  the 
phdatiff  that  the  ill,300  mortgage  had  proved  a  bad 
nenrity,  and  that  the  trustees  proposed  to  sell  the  same 
vdeee  the  plaintiff's  solicitor  could  suggest  some  other 
eonne,  and  the  plaintiff's  solicitor  replied  on  the  S2nd  of 
April,  "As  we  presume  there  is  no  prospect  of  the 
pBopoty  in  question  improving  in  value,  we  presume  the 
belt  course  will  be  to  oHet  it  for  sale  by  public  auction." 
On  the  14th  of  liay,  1887,  the  mortgaged  property  in 
which  the  £1,300  had  been  invested  was  sold  by  auction 
bj  the  new  trustees,  under  the  power  of  sale  contained 
in  the  mortgage,  and  raaliaed  only  £840,  leaving  £820 
net  alter  deducting  the  costs  of  sale.  The  defendant 
Bppleby,  the  former  trustee,  had  no  notice  given  bim  as 
tothiaiale. 

I^Yebruary,  1888,  this  action  was  instituted. 

The  defendant  Uppleby  served  a  third-party  notice 

ebfadng  indemnity  against  the  oesftiis  gue  truite  who 

^^  oseiited  the   deed   of   release  of   the  17th  of 

Sofeobs,    1884,    and   the  third  parties  entered    an 


appearance  and  denied  such  liability.  On  the  1st  of 
May,  1888,  Stirling,  J.,  made  an  order  on  a  summons 
for  directions  taken  out  by  the  defendant  Uppleby  that 
the  third  parties  should  be  at  liberty  to  put  in  a  defence, 
and  that  the  question  of  indenmity  should  be  dealt  with 
at,  but  immediately  after,  the  trial  of  the  action,  and 
that  the  third  parties  should  be  at  liberty  to  appear  at 
the  trial  and  take  such  part  therein  as  the  judge  might 
think  proper,  and  also  to  apply  generally  as  there  might 
be  occasion. 

The  action  was  transferred  for  trial  to  Kekewich,  J., 
and  was  tried  on  the  S2nd  and  23rd  of  February,  1889. 

Kekewich,  J.,  dismissed  the  action,  on  the  ground  that 
the  phiintifl  was  a  party  to  the  sale  of  the  mortgaged 
premises  made  by  the  new  trustees  in  1887,  and  that  the 
plaintiff  could  not  call  on  the  defendant,  the  former 
trustee,  to  make  good  the  loss  realiaed  by  the  sale,  when 
the  former  trustee  had  not,  previously  to  the  sale,  been 
given  the  option  of  taking  the  property  himself  and 
makhig  good  the  £1,300  to  the  trust  estate. 

The  plaintiff  iq^pealed* 

Diay  13,  1889.^0n  the  appeal  being  opened, 

Warminytan,  Q.O.,  and  J.  (7.  Woodt  lor  the  defend- 
ant Uppleby,  took  the  prelinunary  ejection  that  the 
appellant  had  not  served  the  third  parties  with  notice  of 
the  appeal. 

They  referred  to  ord.  68,  r.  S.* 

8.  ffaU^  Q.O.,  and  P.  Btohee,  for  the  appellant,  con- 
tended that  it  was  not  the  duty  of  the  plaintiff  as 
appellant  to  serve  the  third  parties  with  notice  of  the 
appeaL 

Lord  EsH>B,  M.B. — ^The  defendant  in  this  action 
brought  in  third  parties  on  the  ground  that  he  claimed 
to  be  entitied  to  indemnity  from  them,  and  he  desired 
that  the  liabiUty  of  the  third  parties  to  him  might  be 
tried  at  the  same  time  as  the  question  between  him  and 
the  plaintiff,  so  that  if  he  were  made  liable  to  the 
plaintiff  he  might  insist  on  his  rights  against  the  third 
parties. 

I  cannot  quite  agree  with  what  Kekewich,  J.,  is  stated 
to  have  done  at  the  trial  of  the  action.  It  is  stated  that 
he  refused  to  allow  counsel  for  the  third  parties  to  cross- 
examhie  the  plaintiiTs  witnesses,  and  that  he  said  he 
would  try  the  case  as  between  the  plaintiff  and  the 
defendant  first,  and  as  between  the  defendant  and  the 
third  parties  afterwards.  If  the  learned  judge  meant 
that  he  would  try  the  question  of  the  liability  of  the 
defendant  to  the  plaintiff  over  again  as  between  the 
defendant  and  the  third  parties,  he  was,  in  my  opinion, 
going  contrary  to  the  theory  and  the  intention  of  the 
Judicature  Aot  and  the  third-party  rules.  However,  in 
the  result  he  gave  judgment  for  the  defendant  as  against 
the  plaintiff,  and  if  that  judgment  stands  the  third 
parties  will  be  relieved  from  liability.  But  the  plaintiff 
has  appealed,  and  if,  on  the  appeal,  the  plaintiff  should 
succeed,  the  original  question  as  to  indemnity  will  arise 
again  between  the  defendant  and  the  third  parties.  The 
position  of  the  third  parties  therefore  may  be  that  the 
case  would  have  to  be  tried  all  over  again,  and  thus  the 
position  of  the  third  parties  may  be  less  favourable  than 
it  was  before  the  appeaL  In  that  sense,  therefore,  the 
third  parties  are  interested  in  the  appeal. 

When  the  appeal  was  opened,  however,  the  delendant 

*  Ord.  58,  r.  S.—**  The  notice  of  appeal  shall  be 
served  upon  all  parties  directiy  affected  by  the  appeal, 
and  it  shall  not  be  necessary  to  serve  parties  not  so 
affected ;  but  the  Oourt  of  Appeal  may  direct  notice  of 
the  appeal  to  be  served  on  all  or  any  of  the  parties  to 
the  action  or  other  proceedings  or  upon  any  person  not 
a  party,  and  in  the  meantime  may  postpone  t^e  hearing 
^  of  the  appeal  on  such  terms  as  may  be  just    .    •    •" 
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takes  the  preliminary  objeotion  tbat  the  third  parties 
bad  not  been  serred  with .  notice  of  the  appeal  by  the 
plaintiff.  What  is  the  position  of  the  plaintiff  P  He 
cares  nothing  about  the  claim  of  the  defendant  against 
the  third  parties,  that  is  wholly  immaterial  to  him.  Tet, 
as  the  plaintiff  is  the  appellant,  and  as  the  third  parties 
are  interested  in  the  appeal,  it  may  be  that  the  appellant 
should  bring  in  all  persons  interested  in  the  appeal,  and 
the  defendant  says  that  the  plaintiff  ought  to  have 
served  the  third  parties  with  notice  of  the  appeal, 
although  not  himself  interested  in  the  third  party  claim. 
The  question  depends  on  the  right  construction  of  ord. 
58,  r.  2.  [His  lordship  read  the  rale,  and  continued  :^] 
Havlug  regard  to  the  rule  immediately  pTeceding— fis., 
rule  1  of  the  same  order — I  think  that  in  every  case  under 
rule  2  the  appellant  is  the  person  who  ought  to  senre 
the  notice  of  appeal.  But  the  rule  does  not  say  the 
notice  is  to  be  served  on  all  parties  affected  by  the 
appeal ;  it  is  only  to  be  served  on  all  parties  "  directly 
affected.'' 

Now,  it  must  be  remembered  that  this  rule  appliea  to 
the  Queen's  Bench  Division  as  well  as  the  Ohanoery 
Division,  and,  therefore,  does  not  depend  solely  on  the 
former  practice  of  the  Oonrt  of  Chancery,  but  it  is  to 
govern  appeals  from  both  divisions  of  the  High  OoiUrt. 

Now,  in  common  law  courts  there  never  ooold  have 
been  such  a  thing  as  the  introduction  of  a  third  par^.  I 
think  the  rule  must  be  construed  according  to  the  words 
used  in  it^  and  ought  not  to  be  construed  as  if  thq  word 
*<  directly  "  were  struck  out  and  then  applying  the  old 
rule  of  practice  in  chancery,  under  which  all  parties 
interested  were  served. 

I  cannot  think  that  a  third  party,  brought  in  on  the 
ground  that  he  has  undertaken  to  indemnify  the 
defendant,  can  be  properly  said  to  be  "directly 
affected"  within  the  meaning  of  this  rule.  The 
appeal,  if  successful,  would  not  deteroiine  the  whole 
case  against  him,  but  only  one  point  in  the  case. 

I  have,  therefore,  though  with  some  doubt,  come  to 
the  conclusion  that  the  third  parties  are  not,  and  never 
can  be,  "  directly  affected  **  by  the  appeal,  and,  oonse- 
quently,  that  the  preliminary  objection  taken  by  the 
defendant  fails. 

I  think,  however,  that  the  court,  in  the  exercise  of  its 
discretion, .  ought  not  to  hear  this  appeal  without  the 
presence  of  the  third  parties.  The  plaintiff  does  not 
want  the  third  parties  here,  and  therefore  it  was  the 
defendant — who  does  want  them — that  ought  to  have 
applied  to  the  Court  of  Appeal  under  the  latter  part  of 
the  rule  for  leave  to  serve  them  with  notice  of  the 
appeal.  If  the  defendant  should  now  make  such 
application,  the  court  Will  bo  ready  to  assist  him,  but 
as  the  defendant|  for  his  own  purposes,  asks  for  that 
which  is  wholly  immaterial  to  the  plaintiff,  and  solely 
for  the  benefit  of  the  defendant,  he  must  pay  the  costs 
of  the  adjournment. 

Cotton,  L. J. — I  differ  from  the  Master  of  the  Bolls, 
.  except  on  the  point  that  the  third  parties  ought  to  *be 
present  when  this  appeal  is  argued  and  decided.  It  is 
necessary,  in  order  to  carry  out  the  intention  of  the 
third- party  rules,  that  the  third  parties  should  be  pre- 
sent when  the  court  decides,  if  it  should  so  decide,  that 
the  defendant  is  liable  to  the  plaintiff. 

The  defendant  is  said  to  be  liable  to  the  plaintiff  for 
a  breach  of  trust;  the  defendant  denies  his  liability, 
but  says  that  if  he  is  liable,  the  third  parties  have 
agreed  to  indemnify  him.  The  third  parties  having 
been  summoned,  an  order  was  mutle,  on  the  application 
of  the  defendant  for  directions,  **  that  the  third  parties 
be  at  liberty  to  appear  at  the  trial."  What  is  meant 
by  *'  at  the  trial "  P  It  mn^t  mean  the  trial  of  the 
question  between  the  plaintiff  and  the  defendant.  It  is 
said  that  Kekewich,  J.,  refused  to  allow  the  oonnsel  for 
the  third  parties  to  croM-ezamlne  the  plaintUTs  wlt- 


neases.  If  counael  for  the  third  parties  dstired  to 
eross-examine  the  witnesses  on  the  question  o( 
indemnity,  which  was  to  be  tried  afterwards  betveen 
the  defendant  and  the  third  parties,  I  think  the  jadgs 
was  right  In  refusing  to  allow  it.  But  Kekewich,  J., 
seems  to  have  made  use  of  some  expressions  wbloh 
might  be  construed  to  mean  that  he  should  try  tin 
whole  case  over  again  between  the  third  parties  and  the 
defendant  That  would  defeat  the  intention  of  the 
third-party  rules,  and  I  thfaik,  therefore,  that  the 
learned  judge  must  have  been  misunderstood,  and  that 
what  he  meant  was  this,  *'  When  the  question  of  the 
liability  of  the  defendant  to  the  plaintiff  is  settled,  then 
I  must  decide  the  question  of  the  lisbUity  of  the  third 
parties  to  the  defendant."  The  third  parties  had  llbeitj 
to  appear  at  the  trial,  and  if  they  desired  to  oron- 
examine  the  plaintiff's  witnesses  on  the  qasetioa 
whether  the  defendant  was  liable  to  the  plainUS,  they 
were,  in  my  opinion,  entitled  to  do  so,  and  Kekewich, 
J.,  would  have  been  wrong  in  refusing  to  allow  theoi 
to  do  that.  I  do  net  think,  however,  that  the  learned 
judge  intended  to  do  that. 

Then  as  to  the  question  of  the  service  of  .tee  notiee  of 
appeal.  The  third  parties  were  present  ^t  the  trial. 
The  rules,  however,  contain  no  dlreotibn  as '  to  the 
defendant  serving  the  third  party  with  notice  of  the 
tdsl  between  the  plaintiff  and  the  defendant. 

It  is  the  duty  of  the  plaintifl,  however,  to  make  hii 
action  perfect  for  trial,  and  it  is  bis  duty  to  serve  all 
persons  who  ought  to  be  present  at  the  trial,  the 
plaintifl  was  not  successful  at  the  trial,  and'  he  has  ap« 
pealed.  The  Judgment  at  the  trial  entlrdy  swept  awaj 
the  case  of  the  plfdntifl  against  the  defendant,  and  with  it 
the  case  of  the  defendant  against  the  third  parties.  0& 
the  hearing  of  the  appeal  (subject  to  the  rule  of  the 
court  as  to  heaiisg  only  two. counsel  on  each  side)  the 
counsel  for  the  third  parties  must  have  the  same  right, 
to  bring  forward  any  point  in  favour  of  the  defendant  as 
against  the  plaintiff,  as  he  wouM  have  had  at  the  triali 
Who  is  to  see  that  all  persons  should  appear  on  the 
hearing  of  the  appeal  P  It  is  the  "duty  of  the  appellant 
— ^in  this  case  the  plaintiff — to  mike  'his  appeal  perfect 
as  regards  parties,  and  there  being  no  rule  to  require  a 
respondent  to  serve  a  third  party  with  notice  of  an 
appeal,  I  think  It  Is  the  duty  of  the  appellant  to  do  eo. 

I  doubt  whether  rUIe  2  of  order  58  refers  to  the  case 
of  third  parties  at  all.  The  third-party  procedure  wai 
new  in  both  divisions  of  the  court,  and  if  I  am  right  in 
thinking  that  rule  2  does  not  apply,  then  in  the  abseooe 
of  any  rule  we  must  be  guided  by  tula  princlple^that  it 
is  the  duty  of  an  appellant  to  bring  before  the  court 
those  who  are  necessary  to  make  his  appeal  perfect. 
But  even  if  rule  2  of  t>rder  58  does  apply  to  third  parties, 
stiU  I  think  that  the  third  party  is  '*  dlr^Iy  "  affected 
by  the  appeal,  for  the  Judgment  of  the  court  below  has 
destroyed  all  foundation  for  the  dadm  of  the  defendant 
against  him,  and  the  hppenl  may  possibly  restore  it.  1%6 
Court  of  Appeal  ought  not  to  dedde  the  question  of 
indemnity,  as  it  has  never  yet  been  tried,  but  it  Dsy 
send  it  back  to  the  Judge  bolow  to  be  tried. 

As  regards  the  costs  caused  by  this  objection  I  thfaik 
they  ought  to  depend  on  the  result  of  the  appeal. 

Fry,  L.J. — On  this  appeal  the  defendant  r<ftises  the 
preliminary  objection  that  the  appellant— *tbe  plsintifl-* 
has  not  served  the  third  parties  with  notice  of  the  ap- 
peal. Kow  are  the  third  parties,  within  mle  S,  order  58, 
persons  **  directly  affected  '*  by  the  appeal  P  Two  qaes* 
tions  arise  In  this  action.  First,  whether  the  defendant 
is  liable  to  the  plaintiff ;  and  secondly,  if  so,  whether  the 
defendant  has  a  right  over  agninst  the  third  parties  for 
contribution  or  Indemnity,  It  is  only  when  both  these 
questions  are  answered  in  the  afftrmative  that  the  tbiid 
parties  become  liable.  The  qnestion  of  the  Original 
liability  of  the  defendut  to  the  plWntifl  aileotii  tti^tiM 
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]MrtiMoi^tlii«nigfa  tiie  iaterreiitimi  of  the  tight  oTer; 
It  ii  talf  tkmigfa  the  iater?entioii  of  the  i^t  oTer 
that  tiM  flnt  qaeation  beoomes  material  to  the  tfaM 
putifla  nenfotoe,  I  think  the  tfaM  partieiaie  only  in- 
dine^j  iffsolod  bj  the  appeal.  The  language  of  inile 
IfOritfM^iienipbatio;  it  not  only  aaya  that  the  notioe 
of  MffBd  is  to  be  serred  On  all  pavtiee  dfareotly  affected 
^tiwapped,  but  it  adda  that  it  *<  shall  not  be  neoes- 
M17 to Bcne  parties  not  so  afleoted";  it  also  proYidee 
that  «<tbe  Osvt  of  Appeal  nu^  dheot  notiee  of  the 
Vpeal  tobe  serfod  on  all  or  any  parties  to  the  aotion  or 
otiier  pnseediBg,  or  npon  any  person  not  a  party."  I 
tUnk  the  proper  oonrse  Iras  for  the  plaintiff  to  senre 
lifh  xMtioe  of  the  i^peal  the  defendant,  who  was 
teofly  tifseted  by  the  appeal,  and  then  the  defendant, 
if  hsviahed  to  preserve  his  rights  over  against  third 
partiaa,  dioold  apply  to  the  Ooori;  of  Appeal  for  leave  to 


The  aeheme  of  the  roles  appears  to  me  to  be  to 
mab  piooaedfaigs  agafaist  third  parties  independent 
pooaattDga  hi  irtileh  the  defendant  is  rsidly  to  be  the 
aaftor.  It  is  he  who  serves  the  third  parties,  obtains 
itOgamt,  and  geta  exeention  against  tiiem. 

I  am,  tfaarefiore,  of  opinion  that  the  preMminary 
obfeetioa  fUIs ;  bnt  if  the  deibndant  dealies  tohave 
tte  tUid  parties  here,  the  appeal  wiU  stand  over,  he 
(^iog  theeost  of  the  adjonmment. 

At  theiegnest  of  the  defendant  TJppleby's  ooonael, 
Ae  ^peel  stood  over  to  allow  the  defendant  to  serve 
>otioe  of  the  appeal  on  the  third  parties,  and  it  oame  on 
te&aaring  agidn  on  Hhe  18th  and  19lh  of  Jane,  1889. 

AS,  0.a,  and  P.  ^0«oJlw,  >  fbr  the  pbdntilt  theap- 


WandngUm,  Q.C.,  and  J.  G,  Wood,  for  the 
defodaat  uppleby. 

Mmaa  SkurgeB,  for  the  third  parties. 

Ibe  signaents  appear  suffioiently  from  the  Judg- 
■atk 

Qa  following  oases  were  referred  to  on  beibalf  of  the 
<niallsat:— Ifaeteod  v.  AnneaUy,  1  W.  B.  250, 16  Bear. 
^;  Fry  V.  Tbpeoft,  33  W.  B.  113,  38  Ob.  D.  268 ; 
nHttanf  t.  Madings,  33  W.  B.  496,  30  Oh.  D.  490; 
wv.  Wedwmann,  34  Oh.  D.  70,  35  W.  B.  Dig.  213; 
^fiAmeiMm  of  aooOand  w.  8iddaU,  9  W.  B.  541> 
fl^a.  F.  &  J.  58;  FraneiB  v.  FraneU^  5  Do  G.  H. 
^d.  108;  KnoU  v.  (MUe,  16  Beav.  77;  and  Sm 
f^Sarrie,  17  W.  B.  452,  L.  B.  4  Ob.  App.  280. 

Dnr  (he  deCendant,  Thomkm  v.  SiokiU,  1  Jar.  N.  a 
pl>4  W.  a  Ob.  Dtg.  101;  Mani  v.  LeOh,  15  Beav. 
^indlnroGod/fkh  23  Oh.  D.  483,  31  W.  B.  Dig. 
^>  van  relied  on. 

Oomar,  L. J.^This  is  an  appeal  by  the  plaintiff  from 
*Mdan  of  Kekawiob,  J.^  dismissing  an  aotion  brooght 
JB"M  Ufpleby,  a  former  trostee  of  the  will  of  Sliaa 
won,  to  mnka  him   responsible   for   an  improper 


JDwe  are  two  questions  to  be  oonsidered.  The  first 
■HfiMtfaer  the  investment  in  question  was  wrongfaL 
^  iaveatment  was  an  investment  of  part  of  the 
''■'■faix'a  propertj  on  a  mortgage  of  freehold  estate, 
^aahivestment  of  that  kind  was  anthoriaed  by  the 
^■nsef'thetmat;  so  f ar,  tlierefore,  it  was  in  aooord'* 
ttsovithttietermaof  (be  traat,  aUd  if  the  traateo  took 
m  ardhiary  pteoamtions  as  to  the  soiZioienoy  of  the 
**|"tneBt  there  would  .V  no  breach  of  trost,  even 
■^^  the  fa&veatment  ultimately  proved  insufBdenti 
™  cms,  therefore^  difltes  from  tiiat  of  an  investment 
i  lot  vitida  the  terms  of  the  instrument,  whioh  is,  of 
^^f  OMeaaaii^  a  l»r8aoh  of  trust  The  only  question 
«a  bare  to  eonsjiiei'  is  whether  Uppleby  took  proper  oare 
m  aaaing  to  Oio  suffldenoy  of  the  seourity. 
Aa  ngaida  the  rule,  whioh  has  been  much  disoussed,- 


as  to  the  amount  whioh  may  be  lent  on  a  given  seourity, 
I  tennot  do  better  than  read  what  was  said  by  Lord 
Wafeaon  as  to  tha^  in  Heoro^  v.  WkUdey.  36  W.  B.721, 
12  App.  Oas.,  p.  733 :  '*  As  a  general  rule,  the  law  requires 
of  a  trustee  no  higher  degree  of  diligenoe  in  the  ezeou- 
tion  of  his  oi&oe  than  a  man  of  ordinary  prudenoe  would 
ezeroise  in  the  management  of  his  own  private  afEairs. 
Yet  he  is  not  allowed  the  same  discretion  in  inveethig 
the  mon^s  of  the  trust  as  if  he  were  a  person  $ui  JurU 
dealing  with  his  own  estate.  BusineM  men  of  ordinary 
prudenoe  may,  and  frequently  do,  seleot  iuveatments 
whioh  are  more  or  less  of  a  speoulattve  eharaoter,  but 
it  is  the  duty  of  a  trustee  to  oonflne  himself  to  the  class 
of  Investments  which  are  permitted  by  the  trust,  and 
likeiHse  to  avdd  all  investments  of  that  dass  whioh  are 
attended  with  hasard.  So,  so  long  as  he  acts  in  the 
honest  observance  of  these  Hmltflttona,  the  general  rule 
already  stated  wHI  apply.  The  courto  of  equity  in 
Wnglftnd  have  indicated  and  given  effect  to  oertain 
general  prindplflB  for  the  guidance  of  trustees  in 
lending  money  upon  the  security  of  real  estate. 
Thus  It  has  been  laid  down  that  in  the  case  of 
ordinary  agricultural  land  the  margin  ought  not  to  be 
less  than  one^third  of  ito  value;  whereas  in  cases  where 
the  sul^ect  of  the  security  derives  ito  value  firom 
buildings  erected  npon  the  land,  or  ito  use  for  trade 
purposes,  the  margin  ought  hot  to  be  less  than  one- 
hdf .  I  do  not  think  these  have  been  laid  down  as  hard 
and  fast  Hmito  up  to  which  the  trusteee  wiU  be  invari. 
ably  safe,  and  beyond  which  they  can  never  be  in  safety 
to  lend,  but  as  indicating  the  lowest  marginswhich  in 
ordinary  drcumstances  a  careful  investor  of  trust  funds 
ought  to  accept*" 

That  statement  reoogniaes  the  rule— whidi  has  been 
impeached  by  Ifr.  Warmington  and  Mr.  Wood— as  to 
the  amount  which  6nght  to  be  advanced,  frimiSi  facU^ 
on  agrictdtttral  land  and  on  bnildinga  respectively. 
In  the  present  case  the  4alue  of  the  property  was 
mainly  derived  ffom  buildings.  I  do  not  tMnk  the 
valuation  of  the  property  has  beta  successfully  im- 
peached. The  valuation  was  £1,750,  and  the  amount 
advanced  on 'the  property  by  the  trustees  was  £1,800. 
M6w,  we  must  have  regard,  not  only  to  tiie  value  of  the 
property  and  the  'ihnount  advanced,  but  "we  must  also 
consider  the  nature  of  the  property.  It  oonsistad  6f 
small  house  property  occupied  by  small  weekly  tenanto 
attracted  there  by  the  labour  at  the  docks  at  Hun.  In 
my  opinion  it  certainly  was  not  a  prudent  act  of  the 
trustee  to  lend  £1,900  on  property  only  vdned  at 
£l,750'wben  much  of  that  value  depended  on  the  fact 
of  labdntas  befu  employed  fai'tiiat  partbf'Htai  and 
living  there.  The  investment,  Iherefbre,  in  my 
opinion,  was  libt  a  proper  investment. 

The  second  pohit  raised  is  new,  and  no  authoflty  is  to 
be  found  on  it.  It  was  contended  that,  as  the  plaittttff 
was  cofpiiaant  of,  and  took  part  in,  the  sale  of  the 
mortgaged  property  by  the  new  trustees,  he  could  not 
cidl  6n  the  former  trustee  to  make  good  any  defldency 
arishig,  because  be  did  not  give  that  trustee  the  oppor- 
tunity bf  tsUng  the  mortgaged  property  for  himsdf 
and  paying  the  trust  fund  Qie  amount  lent  on  it. 

If  that  be  the  law,  the  former  trustee  is  not  liable. 
But  there  is  a  fallacy  in  this  argument ;  it  la  founded 
on  treating  the  mortgage  as  not  bdng  piirt  of  the  trust 
estate.  In  my  opinion,  however,' that  riew  is  wrong. 
The  mbney  was  invested  atfbording  to  the  terms  of  the 
trusty  thcngh  without  dne  ea^,  and  the  mortgage  was 
from  the  first  a  part  of  tiie  trust  Mate ;  then  the 
f6rmer  trustee  hai^  over^this  investment  so  made,  to 
the  n^  trustees  to  be  held  upon  the  trusto  of  thewiU, 
but,  unless  their  acceptance  of  it  exbnerated  the  old 
trustee  from  hia  liability  for  taking  an  insuiffiSftit 
seourityj  I  do  hot  see  hoWhe  was  esonerated  from  the 
oonflequenbee  of  his  ttegleiBt'cf  dnty. 

The  teels  <0Mfardy'diMUBt'fiMn  tirnlof  aii  Imit- 
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ment  unauthorized  by  the  terms  of  the  trust,  wbioh  the 
eeriuia  que  iruiU  must  accept  or  reject,  and  which  could 
only  be  rejected  when  the  cesfuis  que  trwU  ascertained 
the  droumstanoea  under  which  the  investment  was 
made.  The  realization  of  the  property  was  merely  a 
carrying  out  of  the  authority  handed  over  by  the  former 
trustee  to  the  new  trustees  in  respect  of  this  mortgaged 
property. 

It  is  like  a  sale  of  mortgaged  property  by  the  mort- 
gagee under  a  power,  without  the  concurrence  of  the 
mortgagor.  If  the  sale  is  improperly  made,  it  may  be 
impeached,  but  the  mortgagor  is  bound  by  it  if  made 
with  reasonable  prudence,  and  is  answerable  for  what 
renmins  due  on  the  mortgage  after  deducting  the  pro- 
ceeds of  sale* 

In  my  opinion  in  this  case  the  former  trustee  handed 
oYCf  what  was  really  trust  property  to  the  new  trustees, 
with  this  power  of  sale,  and  therefore  no  duty  arose 
in  the  oosliiii  que  tnuta  to  say  whether  they  would 
accept  or  reject  it»  and  the  former  trustee  is  liable  for 
the  defldenoy. 

Thomion  t.  Stokill  was  referred  to  in  support  of 
the  case  of  the  former  trustee.  In  that  case  a 
testator,  who  had  been  a  trustee,  had  invested  part 
of  the  trust  funds  in  buying  cottage  property,  which 
was  entirely  outside  the  scope  of  his  power  of  in- 
vestment. The  oefftiis  que  Irude  wanted  to  take  the 
ooUage  property  at  a  certain  sum  and  prove  agamst  the 
estate  for  the  residue  of  the  trust  funds.  Lord 
Hatherl^  held  that  they  had  a  claim  to  the  houses  as 
against  general  creditors,  but  that  they  had  no  right  to 
set  a  value  on  them  and  then  prove  for  the  deficiency, 
niat  case  has  no  bearing  on  the  present  case. 

In  my  opinion  the  former  trustee  remained  liable  for 
the  defldenpy,  though  no  notice  was  given  to  him  by 
the  ceduie  que  trueU  that  they  would  hold  him  liable. 

Again,  the  plaintiff  is  not  open  to  the  objection  raised 
against  him  that  he  directed  a  sale.  He  did  not,  in 
fact,  direct  a  sale.  The  trustees  referred  to  him,  and  he 
merely  said  he  could  not  suggest  anything  better  than  a 
sale  by  auction.  He  was  merely  passive.  I  cannot, 
therefore^  agree  with  the  view  taken  by  Kekewioh,  J., 
and  there  must,  be  a  decree  against  the  former  trustee 
for  the  loss  ocoaatoned  to  the  plaintiff  by  this  improper 
investment. 

Fry,  Ii.J.— I  have  been  requested  by  Bowen,  L. J.,  to 
deliver  Judgment  before  him. 

The  first  question  we  have  to  .consider  is  whether  the 
investment  was  proper  P  whether  it  was  one  which  a 
prudent  man  would  make  P  I  am  of  opinion  thaiit  was 
improper.  A  trustee  who  disregards  the  well-known 
rules  of  court  as  to  the  amount  which  may  be  lent  on 
mortgi^  of  a  property — though  they  are  not  hard  and 
fsst  rules  takes  upon  himself  a  considerable  amount  of 
risk. 

The  investment  here  was  in  cottage  property,  and  the 
trustee  invested  on  mortgage  of  it  more  than  two-thirds 
of  its  value,  as  ascertained  by  his  own  valuer.  Again, 
the  character  of  the  property  was  such  that  it  dapped 
for  its  value  on  shifting  dreomstances— e.^.,  the  charac- 
ter of  trade  in  the  locality;  and  the  fact  that  at  the 
time  of  the.mortgage  some  of  the  houses  were  unfinished 
and  unlet  strongly  corroborates  the  view  that  the  in- 
vestment was  improvident. 

The  second  question  is  whether  the  plaintiff  has  in 
any  way  lost  his  ffimiA  fade  right  to  call  on  the 
defendant  to  make  good  the  loss. 

Two  arguments  were  brought  forward  to  show  that  he 
had.  tint,  that  the  plaintiff  had  become  a  purohsser 
of  the  interest  of  one  of  the  ceehUe  que  frtiiff  with  full 
knowledge  of  the  investment,  and,  therefore,  could  not 
impeach  it.  The  facts  hardly  support  this  argument. 
The  plaintiff  was  ,%  mortgagee  before  the  investment 
wss  laade,  and  he  only  bought  the  equity  of  redemption 


afterwards,  and  the  only  information  he  hsd'erea  iiieD 
was  that  contained  in  the  letter  of  the  30th  of  Jmiiuy, 
1883,  wbioh  only  told  him  what  the  trast  fonda  ven 
then  invested  in,  and  which  gave  him  no  resion  in 
questioning  the  propriety  of  the  investment.  Itbink, 
therefore,  there  is  no  reason  for  holdhig  thst,  <m  tiiii 
ground,  the  plaintiff  is  deprived  of  any  right  he  had. 

Secondly,  it  is  urged  that  the  plaintiff  wss  a  psiij  to 
the  sale,  and  that  he  concurred  in  the  ssle  of  Apd, 
1887.  I  do  not  think  he  did  snything  of  the  sod 
What  took  place  was  this :  the  solicitor  of  the  oev 
trustees  informed  the  plaintiiTs  solicitor  of  their  hitn- 
tion  to  offer  the  property  for  sale,  and,  on  the  IMi  o( 
April,  wrote  to  the  phdntiff^s  solicitor  thst  th^  wwld 
do  so  "  unless  yon  can  suggest  some  other  conne" ;  and 
to  this  the  plaintiiTs  solidtor  replies:—"  As  we  praoBB 
there  is  no  prospect  of  the  property  in  question  im- 
proving in  vslue,  we  presume  the  best  course  wiUbe 
to  offer  it  for  sale  by  public  auction."  There  is  nothiag 
in  that ;  the  plaintiff  was  not  a  person  who  wsi  boud 
to  concur  or  who  was  asked  to  oononr  in  the  lalflbssd 
what  was  done  merely  amounted  to  a  consultation  be- 
tween  the  solidton,  and  did  not  make  the  plaintifl  is 
any  way  a  party  to  the  sale.  The  substratum  on  vfaicb 
the  Judgment  of  the  learned  Judge  was  based  is.  tiien- 
fore,  erroneous. 

But  then  it  is  said  that  the  conduct  of  ths  m 
trustees  has  released  the  formes  trustee  frosi  Ui 
liaWUty,  because,  as  it  is  urged,  a  return— or  an  olteoC 
return— of  the  property  to  the  former  trustee,  whomd 
improperly  invested  upon  it,  is  a  eine  jfua  noii  if  it  bt 
sought  to  make  him  liable  for  the  investment  In  my 
opinion,  however,  a  defftutting  trustee  has  no/nsh  ligli^ 
nor  can  the  right  of  the  eesfuis  jms  fetisfs  be  loot  fai  tbift 
way.  I  think  that  the  liability  of  the  defanltlDg  traitee 
is  to  make  good  the  loss  sustained  by  the  fanproper  in- 
vestment. How  that  is  to  be  made  good  depends  on  tto 
droumstances  of  each  paiticnlar  case. 

In  some  cases  Justice  wiU  be  best  done  by  resUiiag 
the  security  and  middng  him  pay  the  defidenoy ;  but  m 
some  cases  it  may  be  right  to  make  him  pay  at  onoe  tJM 
full  amount  and  let  him  take  the  benefit  of  the  seooiifeji 
but  there  is  no  general  prindpleas  to  a  prdiidnaij  oon- 
dition  for  relief. 

In  the  present  case  all  the  new  trustees  did  wm  ftii* 
The  former  trustee  had  lent  on  a  mortgage  wfaiflh  oqo« 
tained  a  power  of  sale.  On  his  retirement  he  transf oPd 
that  mortgage  to  the  new  trustees,  who  •««;* 
exeidsed  the  power  of  sale.  How  can  it  be  said  tt« 
tiiey  thereby  debarred  tiie  ceifiils  que  trutU  fJNN&daiBi- 
ing  relief  against  the  former  trustee  P  They  sold  soda 
tile  power  which  the  former  trustee  had  hhnself  gif» 
them  by  transferring  the  security  to  them. 

Bowmr,  Ii.  J.— I  am  of  the  same  opinion,  snd  I  do  not 
propose  to  add  anything  as  to  the  law  of  *hj JJJ 
because  I  am  of  opbiion  that  the  question  of  law  deeideC 
by  Kekewidi,  J.,  does  not  arise  at  aU.  I  do  not  sje 
that  there  is  any  evidence  that  the  plaintiff  directed  too 
sale  or  did  anytiiing  more  than  merely  atand  by. 

I  do  not,  however,  differ  from  anything  said  as  to  »• 
law  by  tiie  Lords  Justices,  but  I  am  myself  dssdy  of 
opinion  that  the  question  of  law  does  not  arisd 

Sdidtor  for  the  plaintiff,  A  HwxmAe. 

Sdidtors  for  the  defendant  Uppleby,  Eid»  ^  M, 
for  Brwm  A  Son,  Barton-on-Humber. 

Solidtors  for  the  new  trustees  and  the  benefidsl«i 
T.  E.  Bird,  for  E.  0.  Litk,  Nantwicfa. 
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QL48800GK  tf.   BaLLS.    (a.) 

Pnrnbwff  wU^DUcharge-^Indonemeni^BoaSi  fide 

l%ede/eiidaiU  gave  W.  a  pnminory  note  as  Becurity 
MadOidtuhyhim  to  W.  He  guha^uenOy  gave  W. 
acoBaUralteaarify  for  the  tame  debt,  whioh  W.  trana- 
ftmd  for  vaitu.  W.  euhiequenUy  indoned  tU  pro- 
muwywite  to  the  pMniiff,  who  had  no  notioe  of  the 
ceUtralmaKriiy,  to  ieatre  a  dMdue  from  W.  to  the 
vuMijf% 

,iW,Mtte  m<8  iMia  not  dUehargod,  and  thaM  the 
jMft/tMfoboilit  fide  holder  for  Vfduieenmod  to  9uie 
iUdtfmdadonihencte. 

Appflil  ffom  the  deddon  of  Lord  Coleridge,  a  J. 

The  aeHon  was  bcoiigfat  upon  a  piomiaBoiy  note  for 
iS89  ItaL  9d.,  made  by  the  defendant  on  the  11th  of 
OololMr,  188S,  in  favonr  of  one  Ephrain  Wajmaa  or 
Qidv,  nd  hidoned  by  Wayman  to  the  plaintiflL 

It  wnmnd  that  in  Kay,  1883,  the  defendant  was 
MchtedtoViymanto  the  extent  of  J641  lis.  9^^  as 
y^^  fcr  put  of  wbioh  som  Wayman  held  this  pro- 
■iiBOiy  nots.  He,  howoTer,  regnired  farther  secnrity, 
ad  the  defendant,  on  the  11th  of  Kay,  executed  a 
■■tgHSe  to  him  of  certain  property  as  a  seonrity  for 
ue^ls  debt,  which  by  the  mortgage  deed  he  also 
J^Mded  to  pay.  A  memorandam  was  made  stating 
■etflie  mortgage  was  an  extra  seonrity  for  tiie  amonnt 
of  tbopnadssorynote. 

On  the  ISth  of  Kay,  1883,  Wayman  transferred  by  a 
^tntoij  tnuisfer,  this  mortgage  to  a  man  named  Hall 
lor<700,  which  was  then  paid  to  him  by  Hall. 

h  1884  Wayman  was  indebted  to  the  plaintiff  to  the 
atmtof  iSOO,  and  on  the  6th  of  Kay  he  indorsed  the 
pni^my  note  to  him  as  seonrity  tor  this  debt.  Subee- 
fMitiy  Wayman  paid  the  plaintiff  £60,  and  the  present 
*^iniii  brought  to  recover  the  balance  of  AliO. 

IM  (Ufliidge,  O.J.,  gave  judgment  for  the  plaintiff, 
and  (be  defendant  appealed. 

ndsJ  JfMnsofi,  lor  the  appellant^The  payment 
ly  Ban  on  the  transfer  of  the  mortgage  to  him,  extin- 
pdM  the  note.  Therefore,  although  the  plaintiff  is  a 
m^jUb  holder,  the  note  oannot  be  sued  upon.  The 
■mBment  to  the  plaintiff  by  Wayman  was  really  a 
"■■e  of  Ihe  note,  and  could  pass  no  title  to  sue : 
m«esi.Fox,  9B.4  0.  130;  AirfrtimY.  Oaddy,  9 
«» c  £  J76. 

Betbodted  fio6erfs  y.  Bd^  1  B.  &  P.  398 ;  5edfc?. 
*%•  1  Hy.  Bl.  89n  ;  Thorogood  y.  Clarke,  2  Stark. 
n;Bffls  of  Exchange  Act,  1882  (45  &  46  Vict.  o.  61), 

^fm  Broume,  lor  the  respondent,  was  not  called 
^tDaigoe. 

UrUdob,  KJL— In  this  case  the  plaintiff  sues  as 
■I  iadonee  of  a  promieeory  note  made  by  the  defendant 
"■payable  on  demand.  It  is  admitted  that  the  plain- 
^mehUmSfide  Indonee  for  Yalue  without  notice  of 
aniUog  that  had  occurred.  At  the  trial  it  was  said 
•it  he  nragt  be  taken  to  have  had  notice,  because  he 
IM  idng  on  a  note  which  he  had  taken  when  it  was 
**>diie.  The  note,  howefer,  is  not  shoim  to  have  been 
2^^  It  is  not  diown  that  payment  of  it  was  ever 
J*J"*^ilf  and  the  law  is  dear  that  such  a  note  is  not 
»  be  tnsted  as  oYcrdne  merdy  because  it  is  a  note  to 
1^  on  dsBsnd  and  bears  date  some  time  back.    Under 


,  therefore,  primd  fade  the  indorsee 

■  entitled  to  nooYor  against  the  maker  of  the  note,  and 
aoidertoeaeapethispHm^/acieliabmiythe  defend- 


(••)  Bepoitdlby  A.  P.  FmuaYAL  Ebxp,  Eeq.,  Barrister- 
ot-Law. 


ant  must  bring  himsdf  within  some  recognised  prindple 
of  law  whidi  would  prcYent  the  plaintiff  from  suing. 
No  doubt  it  has  been  held  that  where  the  maker  of  a 
note  has  paid  it  and  it  has  come  back  into  his  hands, 
and  be  reissues  it,  a  bond  fide  indorsee  for  Ydue  oannot 
sue  on  the  note  so  reissued.  But  that  does  not  rest  on 
any  merits  on  the  part  of  tiie  defendant.  It  rests 
enthdy  on  the  proYidons  of  the  Stamp  Aots.  The 
proYisions  of  those  Acts  were  oYaded  by  the  reissue  of 
the  note.  The  effect  of  that  rdssue  was  as  it  it  had 
been  issued  without  a  stamp,  and,  therefore,  it  was  no 
longer  a  negotiable  instrument  and  did  not  pass  by 
faidorsement.  The  defence  raised  there,  therefore,  only 
turned  on  the  Stamp  Acts.  The  prindple  so  laid  down 
would  only  be  applicable  if  tiiere  were  a  reissue  of  the 
note,  and  there  can  be  no  rdssue  unless  the  note  comes 
back  into  the  power  and  control  of  the  maker  of  the 
note.  It  might  be  sofBdent  if  it  came  into  the  hands 
of  the  agent  or  serYant  of  the  maker,  but  it  must,  in 
order  to  be  reissued,  come  into  the  maker's  power  or 
controL  If  the  note  is  stOl  current,  cYcn  though  it  has 
been  paid,  there  is  nothing  to  prcYcnt  a  hind  fide 
indorsee  for  Yalue  from  suing  upon  it.  In  this  case  there 
is  nothing  which  could  aoMont  to  a  plea  of  payment. 

It  is  add  that,  dthough  the  note  had  not  been  paid, 
it  had  been  extinguished.  I  oannot  undentand  that 
suggestion.  I  think,  therefore,  that  the  defendant  fails 
to  bring  himself  within  the  raUo  dootdendi  oi  Bairirum 
Y.  Oaddy,  and  that,  therefore^  he  is  liable  to  a  lond  fide 
holder  fbr  Yalue.  I  think,  therefore,  that  the  Lord 
Chief  Justice  was  right,  and  that  this  apped  must  be 
dismissed. 

LmDUTf  LJ. — In  this  case  there  seems  to  me  to  iio» 
on  the  facts,  no  defence,  dther  at  law  or  in  equity.  It 
is  true  that  the  defendant  gave  Wayman  a  collateral 
security  for  his  debt  in  Kay,  1883 ;  but  the  memo- 
randum that  was  then  made  preYcnted  any  merger  from 
taUng  place.  That  mortgage  has  ncYor  been  realixed. 
It  certainly  was  not  realised  by  the  transfer  to  Hall, 
and  therefore,  in  no  sense  of  the  word,  has  there  been 
any  payment  of  this  promissory  note.  No  doubt,  as 
between  the  defendant  and  Wayman,  the  latter  coold 
not  eifeotiYdy  sue  the  former  upon  the  note,  because, 
by  the  transfer  to  Hall,  he  had  parted  with  all  bis 
interest  in  the  defendant's  debt  to  him.  The  only 
capadty  in  whidi  he  could  sue  on  the  note  would,  I 
thhik,  be  in  that  of  trustee  for  Hall,  and  he  might  be 
restrained  from  suing  in  any  other  capadty.  In  my 
opinion,  the  decision  of  the  Lord  Chief  Justice  is  per- 
fectly rights  and  must  be  afBrmed. 

LoFis,  L.J.,  concuned. 

Appeal  ditmieeed. 

Solidtors  for  the  appellant,  F.  dt  T.  8mUh  <£  8on$t 
tot  W.  PMf  Cambridge. 

Solidtors  for  the  respondent,  Torr,  Janewaye, 
QriMe,  db  Oddie,  for  Lyon,  Cambridge. 


From  Piob.  DiY.  and  Adm.  Uw.  July  10, 1889. 

''In  Oaujopb.''  (a.) 

Bhip^Damage-'NeaUgonee  of  fffAai/owfier— O&ffmc- 
tion  in  heiofriwr  hading  to  wharf. 

It  U  the  dtdy  of  wharfownere  to  keep  the  frontage  of 
thotr  wharf  over  whioh  veeeeU  muet  neeeeearily  paee  4n 
order  to  lie  at  their  wharf  in  a  reasonMy  eafe  oon- 
diXim,  or  to  warn  veeede  uHng  ihe  wharf  of  He  danger. 


(a.)  Reported  I7  A.  P.  PmuaYAL 
at-Law» 


Xkq*)  Banister- 
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"  Thb  Oaluqpi."— In  bb  Thubso  Nbw  Gab  Go. 


HlOS  OOURT. 


Appeal  from  the  deoisidn  of  Butt,  J. 

The  ship  OaUiope,  which  was  the  property  of  the 
plftintffflB,  was  chartered  by  the  Decide  Iron  Ore  Oo.  to 
load  a  cargo  of  iron  ore  and  take  it  to  Newport,  Hon., 
and  deliver  it  when  and  an  directed  by  the  consigneea 
or  their  agents.  By  the  bill  of  lading,  which  in- 
corporated all  the  conditions  of  the  charter-party,  the 
cargo  was  to  be  deli?ered  to  the  Decide  Iron  (he  Go.  or 
their  assigns.  They  indorsed  the  bill  to  the  defendants, 
who  were  the  owners  of  a  wharf  on  the  Bi?er  Usk  at 
Newport  and  the  leaseholdexs  of  the  part  of  the  river 
fronting  the  whaxf. 

On  the  arrlTal  of  The  GaUiope  at  Newport  on  the 
89th  of  May,  1886,  the  defendants  ordered  her  to  their 
wharf  to  discharge  her  cargo.  The  captain  was,  how* 
erer,  informed  that  there  would  not  be  snffloient  water 
to  reach  the  wharf,  and  delayed  till  the  31st  of  May, 
when  he  was  directed  by  a  man  named  GhrifBth  at  the 
wharf  that  he  conld  bring  the  Teasel  in  with  safety. 
He  then  endeafoored  to  bring  The  OaUiope  alongside, 
bat  she  grounded  on  a  ridge  of  mud,  which  had  been 
mised  between  the  two  berths  at  the  wharf  by  the 
aoUon  of  vessels  lying  in  the  berths,  and  snstained 
serious  damage,  for  whieh  this  action  was  brought. 

Bntt,  J.,  gaTC  Judgment  for  the  defendants,  and  the 
plaintiflB  appealed. 

Bamei,  Q.O;  and  BoheMf  for  the  plaintiffs. — ^The 
defendants  were  liable  as  wharfingers  to  have  the 
approaches  to  their  wharf  in  a  safe  condition  :  The 
Moorooch,  87  W.  B.  439,  14  P.  D.  64. 

FinlaVf  Q»0»f  and  Joseph  Walton^  for  the  defendants. 
'^The  mooreoek  only  referred  to  the  actual  ^fiaoe  in 
wliich  a  ship  lies,  and  not  to  the  appioacfaes  to  it. 

Lord  BsHXB,  M.B.— In  this  case  the  action  is  an 
action  of  negligence,  and  not  merely  one  for  misrepre- 
sentation by  a  person  for  whom  the  defendants  are 
responsible.  It  is  necessary,  therefore,  for  the  plaintiifs 
to  estabUsh  a  duty  on  the  part  of  the  defendants  and  a 
Ineach  of  that  du^.  The  defendants,  who  were  the 
asrignees  of  the  bill  of  lading,  ordered  The  OaUhpe  to 
go  to  tiieir  wharf.  If  they  had  ordered  her  to  go  to  a 
place  to  which  she  could  not  get  they  would  hsTe  been 
liable  to  pay  demurrage,  but  they  ordered  her  to  go  to 
their  wharf,  lliey  were  leaseholders  of  the  bed  of  the 
river  in  front  of  the  wharf.  The  frontage  of  a  wharf 
which  is  necessary  to  a  wharf  consists  of  that  part  of 
the  riter  through  which  vessels  must  necessarily  come 
to  the  wharf,  and  of  the  space  in  which  they  lie.  In 
this-  case  there  were  two  berths  at  the  wharf,  one  close 
against  the  side  and  another  outside  it  Tke  part 
between  those  two  berths  was  neosssarily  part  of  the 
frontage  of  the  wharf.  The  question  then  arises  as  to 
what  is  the  duty  of  the  owner  of  the  wharf  with  regard 
to  such  frontage.  In  the  case  of  The  Moorcock  we  held 
that  a  wharfinger  must  take  care  that  the  front  of  his 
iriiarf  is  reasonably  safe,  or  that  he  must  warn  persons 
using  it  that  it  is  unsafe.  This  case  is  stronger  than 
The  Moorcoekj  because  in  this  case  the  ship  was  bound 
by  contract  to  go  to  the  defendants'  wharf.  Iii  my 
opinkm  the  duty  of  the  wharfinger  extends,  not  only  to 
the  place  close  to  the  wharf;  but  to  places  over  which 
the  Tessel  murt  necessarily  go  to  get  into  the  berth  at 
the  wharf,  and  for  these  reasons  I  think  that  the 
defendants  are  liable  for  the  damage  caused  to  The 
OtdUope,  and  that  the  appeal  must  be  allowed. 

OonoN,  L.J. — I  am  of  the  same  opinion.  I  agree 
with  the  Master  of  the  Bolls  that  the  part  of  the  bed  of 
the  river  on  whidi  The  OaXUope  grounded  must  be 
treated  as  a  portion  of  the  frontage  of  the  wharf,  and, 
therefore,  that  the  defendants  had  a  duty  towards 
people  using  their  wharf  to  keep  it]  in  a  safe  condition, 
or  to  warn  persons  using  'it  of  their  danger.  The  acci- 
dMt  happened  in  ooMeqacMe  of  a  breach  el  this  duty, 
•ad  the  4ff1ir^flpntf  are  tiMMlore  liable. 


IiiiiD£BT,  L.J.— I  entirely  agree.  I  tUnk  Butt,  J., 
failed  to  attribute  sufficient  weight  to  the  fsct  tbat  the 
vettsel  grounded  on  part  of  the  bed  of  the  river  wUoh 
was  leased  by  the  defendants.  That  part  of  the  bed  vu 
liable,  as  the  defendants  knew,  to  become  uneven  free 
the  action  of  vessels  lying  in  the  berths  on  either  tide 
of  it,  and  it  was  their  duty  to  remove  the  hieqwlitj 
thus  caused. 

AjppeaX  oUowod. 

Solicitors  for  the  appellants,  Dwmdng^  EoIbmmi  k 
Co. 

Solicitors  f6r  the  respondents,  Prikhaird  ^  Son, 


In  re  Thdbso  New  Gas  Go.  (a.) 

Oompatiif'^Voltmtary  winding  up--Bight  to  dama$^ 
e^atUehed  against  company  hrfcfe  winding  iip— i^ 
of  oreddkr  to  aumi  the  same  ae  againtt  otker  tndiim 
-^Oompaniee  Act,  1862  (85  di  86  VScL  c  89), «.  13S, 
163. 

SeoUon  133  of  the  Oon^^anies  Act,  1868,  whk^  jm- 
videe  ihaif  on  the  voUuniary  winding  vp  of  a  oomposf, 
its  property  ehaU  he  appUed  in  eati^adion  o/  id  Sb- 
hUitiee  pari  passu,  ha$  the  effect  of  dieenMing  a  perm 
who  hae  eetaUieJied  a  right  to  damagee  agaM  tti 
company 9  huJthoBwA  enforced  U  5y  esoeoKMon,  Uf&rt  fti 
dafe  of  the  winding  up,  from  obtaining  priority  oeer  fk 
creditors  of  the  company,  although,  under  sedion  163  ef 
the  Act,  proceedings  to  recover  such  damages  agaM^ 
estate  and  effects  of  the  company  would  not  he  void,  M 
section  applying  only  to  the  case  of  a  eompaeng  Mif 
wound  up  hy  the  eovSi,  or  subfeet  to  its  auperviskm. 

Adjourned  summons. 

The  company  had  its  registered  office  in  England,  taC 
carried  on  its  business  at  Thurso,  in  Sootisnd.  Is 
June,  1887,  the  widow  and  chfldren  of  a  man  who  hid 
been  killed  in  the  company's  employment  broagiit  n 
action  in  Scotland  against  the  company  for  daiiBSgei< 
In  August  the  company  passed  a  readlntion  for  i 
voluntary  winding  up  and  appointed  liquidatoiSi  la 
October  the  plaintilb  took  proceedings  in  Soothuid,  liy 
letters  of  inhibition,  to  restrain  the  company  fK9> 
disposing  of  their  real  estate  to  the  prejudfoe  of  tM 
6li£n,  whereupon  the  liquidaton  gave  them  actloeei 
the  winding-up  resdntion,  but  the  action  waa  praoeedd 
with,  and  a  vodict  was  s^ven  for  £850  damages,  wfaiflt 
was  enforced  by  judgmnvit  in  January,  1888.  In  April 
1888,  letters  of  arrestmout,  which  had  the  effect  of  i 
writ  of  attachment,  were  issued  againrt  the  compaay'i 
personal  estate  in  Scotland  to  prevent  tiie  debtors  of  til 
company  from  paying  their  debts  to  the  liqoidatoB 
In  June  a  petition  was  presented  for  winding  up  tti 
company,  on  which  an  order  was  made  contiiHdng  fti 
winding  up  under  the  supervision  of  the  ooai 
The  plaintifls'  costs  in  their  action  had  been  escertaiBei 
at  £138  8b.  5d.  There  were  two  summonses  befbce  tii 
court— one  by  the  plaintiffa  in  the  Scotch  action  for 
deelaration  that  they  bad  a  paramount  charge  on  tii 
estate  and  debts  of  the  company  both  for  the  £850  as 
the  £138  88.  6d. ;  the  other  by  the  liquidators  to  resCraii 
the  plaintilb  from  enforcing  the  inlubition  and  arredl 

(a.)  Reported  l7HtF.AMB»ei,lSsq.,BaaMer-et-Lii 
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MBt,  ndlkom  pratentiiig  the  Uqvidaton  from  getting 
in  flie  pnpoKty  and  debts  of  the  oompany  in  Sootland. 

Bewhm,  Q.a^  and  12.  11  Nftrkm^  for  the  liqoidatonu 
«-A]thoqgli  A  volnntary  winding  up  i«  not  inelnded  in 
Mction  1«3  of  the  OompMieB  Aot»  186i^  aeetion  133 
bM  tbeafbot  of  bringing  a  Tolontai^  winding  np  within 
the  poMiple  of  aeetion  163.  The  prooeedings  on  the 
JndsBMot  in  the  Sootdh  notion  are  therefore  Toid. 

IhBjiefened  to  ThomoB'w.  PaUnl  Lioniie  Oo.,  29 
W.  B.  S96^  17  Oh.  B.  260 ;  Bnoklej,  5th  ed.,  p.  374 

JforCia,  Q.C.,  and  BirrtH,  for  the  plaintifls  in  the 
Scoteh  ictkwL— fleotion  163  doee  not  applj ;  therefore, 
a  ondttor  may  enforce  hie  rights  against  the  oompany 
•t  SBj  time  before  a  winding-up  or  saperTision  order. 
Thsliiioidaton  ahonld  have  applied  bafore  we  obtained 
the  letten  of  inhibition  and  arrestment,  and  we  ought 
MvtobeaDowed  to  proeeed :  Parry's  eate^  12  W.  B.  139, 
4DeG.J.fta63;  In  re  Emhall  Mining  Oo.,  12  W.  ^ 
m,  4DeG.  J.  k  8.  377;  In  re  London  Ootton  Oo.,  U 
W.B,575,  L.  B.  2  Eq.  53  ;  Rudow  ▼.  Great  Britain 
AMMy,S9W.B.5S5,  17  Oh.  D.  600.  [Kay,  J.,  re- 
hBsd  to  7«  fa  EuU  Forge  Oo.,  16  W.  R.  474,  and  In 
n  BMmiere  BoUi  Oo.,  15  W.  B.  85,  L.  B.  3  Eq.  74.] 
hkmj  rate,  onr  ooate  should  be  paid  in  fuU  out  of  the 
mMtMi  BaUeyamdLeeiham'e  can,  17  W.  B.  1079,  L.  B. 
1 19.  94;  JSb  parU  SmUh,  K  B.  3  Oh.  128;  In  re 
Ihniatoiaiid  Ownada  Plwmhago  Oo.,  32  W.  B.  425,  27 
a.D.83. 

KiT,  J.-*It  eeema  to  me  that  the  only  resist  the 
mot  ma  some  to  upon  the  Aot  is  simple  and  olear. 
kMdiUp  stated  the  faets,  and  continued  :— ] 
PS  asv  before  me  two  summonses,  one  was 
ttaa  oat  00  the  21st  of  November,  1888,  by  the 
fUalifli  itttiie  Seotoh  action,  asidng,  in  effect,  for  leaTo 
«»  poesed  with  the  aetlon,  the  necessity  for  the  appli- 
crika  arising  from  tlie  provisions  of  section  168  of  the 
OmpsriM  Aet,  1802,  whioh  says  that  «' where  »ny 
mipn/b  behag  woond  up  by  the  court,  or  subject  to 
ttsnpervision  of  tiie  court,  any  attachment,  sequestra- 
tioB,  dIstNss,  or  execution  put  in  force  against  the 
>i^  or  effeots  of  the  company  after  the  commence- 
MBt  of  the  wfaiding  up  shall  be  ?oid  to  all  intents.'' 
J^i  tiie  commenoement  of  the  winding  up  of  this 
•■pay  wu,  as  I  have  said,  on  the  22nd  of  August, 
W,  thflrefoie  the  letters  of  inhibition  of  the  17th  of 
ubMmt,  1887,  and  the  letters  of  arrestment  of  the  20th 
«t  April,  1888,  if  they  are  within  the  words  of  the 
Mflon,sre ''void  to aU  intents."  But,  notwithstanding 
WKoCioB,  it  has  been  held  that,  under  section  87  the 
iiBt  kas  power  to  give  leave  to  continue  proceedings 
J^  vers  pending  at  the  commencement  of  the 
*wDg  up,  and  that  is  the  reason  why  this  summons 
tH  taken  out  by  the  plaintiffs  in  the  action, 
^it  wifliin  the  sdheme  of  the  Act  that  the  plaintiffs 
mU  be  sllowed  to  continue  their  proceedings  P  Of 
2*>*  ^  object  of  liie  plalntifb  in  making  this  applica. 
■■h  to  get  a  priority  over  every  other  creditor  of  the 
^J^tty  for  their  Judgment  debt  and  costs.  Now,  the 
Sy»  *«  «>  »«oy  words  in  section  133,  "The 
J^frg  eonsequenoes  shall  ensue  upon  the  voluntary 
^■■hg  op  of  a  company :  (1)  The  property  of  the  oom- 
l«r  thaU  be  applied  in  satisfaction  of  its  liabilities 
F^V^^*  li;  thereforei  the  court  were,  in  the  exer- 
•jjrf  tts  discretion,  simply  to  permit  this  action  to 
J^JJjd  sod  eieeution  to  be  levied,  it  would  be  giving 
» m<ie  creditors,  the  plaintiffs,  a  priority  over  other 
MttonvUeh  section  133  says  expressly  shaU  not  be 
gwp-  Itappearathat  no  proceeding  in  the  nature  of 
r™^  *■•  taken,  no  Judgment  was  obtained,  and  no 


doubt  there  are  many  dnmmstancea  which  would  induce 
the  court  not  to  exercise  its  discretion  by  interfering 
with  prooeedings  continued  after  the  commencement  of 
a  winding  up,  for  instance,  where  there  has  been  great 
delay  or  negligence  on  the  part  of  the  company  in 
allowing  the  prooeedings  to  go  on,  the  court  ndght  say 
it  was  unreasonable  to  stay  the  proceedings,  and  that  it 
was  too  late  to  interfere,  or  where,  in  an  action  for 
debt,  exeoution  had  been  actually  obtained,  the  oourt 
would  not,  in  the  exercise  of  its  discretion,  interfere. 
This,  however,  is  not  an  action  for  debt,  but  for 
damages. 

The  question  whether  any  damages  were  payable,  and, 
if  so,  to  what  amount,  was  eminentiy  a  question  to  be 
determined  by  a  court.  Therefore  it  is  quite  proper  that 
the  action  should  go  on;  and  if  an  application  were 
made  by  the  liquidators  to  stay  the  action  the  oourt 
would  say,  '*  Ko  ;  it  is  proper  that  the  action  should  be 
tried."  But  the  question  whether  the  court  would 
allow  the  creditors,  the  plaintiffs  in  the  action,  priority 
for  the  fruits  of  their  Judgment  would  be  another  ques- 
tion. It  seems  to  me  that  there  is  no  reason  why  I 
should  stay  the  action  itself,  which  was  a  most  proper 
and  convenient  mode  of  ascertaining  whether  damages 
should  be  obtained,  and,  if  so,  what.  This  is  not  a  case 
in  which  I  can  say  that  any  creditor  of  the  company  has 
been  guilty  of  negligence  in  not  applying  to  the  court  to 
stay  tiie  proceedings.  The  supervision  order,  whioh  was 
made  on  the  16th  of  June,  1888,  made  all  prooeedings 
subsequentiy  taken  absolutely  void,  subject  only  to  the 
power  of  the  court,  under  section  87,  to  allow  the  pro- 
ceedhigs  to  go  on.  There  dote  not  appear  to  me  to  be 
any  siidncient  reason  to  induce  me  to  ^ve  the  plaintiflB 
priority  over  other  creditors  in  the  fece  of  section  133, 
whioh  says  that,  as  a  consequence  of  a  voluntary  wind- 
ing up,  the  property  of  the  company  shall  be  applied  in 
payment  of  its  liabilities  paH  pasBu. 

Accordingly,  I  am  of  ophiion  that  this  is  a  case  in 
which,  in  the  exerdse  of  the  discretion  given  to  the 
court,  I  ought  not  to  allow  these  creditors  to  obtain 
priority  over  the  other  creditors,  or  to  disturb  the  im- 
perative rule  laid  down  by  section  133. 

Then  it  is  said  that,  whatever  the  case  may  be  as  to 
the  damages,  the  plaintiffs  are  entitied  to  have  their 
costs  of  the  action  paid  in  full.  All  the  cases  upon  this 
point  are  referred  to  by  Mr.  Buckley  in  his  work  on  the 
Oompaniea  Acts,  5th  ed.,  p.  229,  where  they  are 
summed  up  as  follows : — *'  The  intention  of  the  Aot, 
where  there  is  a  resolution  passed  to  wind  up  voluntarily, 
is  (section  133)  that  all  the  creditors  shall  be  paid  pari 
paiiu,  and  the  court  will  therefore  interfere  by  injunc- 
tion to  restrain  one  creditor  from  seising  an  undue  share 
of  the  assets  for  his  own  benefit.  And  if  a  creditor 
commence  or  proceed  with  an  action  for  his  debt  after 
the  winding  up  commences,  he  can  at  most  only  add 
his  costs  to  his  debt."  Then  the  authorities  are  stated 
in  a  note.  That  appears  to  me  to  be  the  rule  I  must 
follow  in  this  case — namely,  that  the  plaintiffs  must  add 
the  costs  of  the  action  to  their  debt. 

One  of  the  authorities  dted  to  me  on  behalf  of  the  plain- 
tiff was  Parry's  oaee,  in  whioh  not  only  was  the  action 
begun  before  the  winding  up,  but  Judgment  was  obtained 
in  the  action,  execution  was  issued,  and  the  sheriff  went 
into  possession  and  was  about  to  sell,  all  before  the  pre- 
sentation of  the  petition  to  wind  up ;  and  on  those 
grounds  it  was  held  that  the  exeoution  creditor  ought 
not  to  be  deprived  of  the  fruits  of  his  execution,  be- 
cause, as  it  was  said,  the  court,  in  the  exercise  of  its 
discretion,  would  take  the  state  of  droumstances  into 
consideration. 

In  Smith,  Fleming,  di  Oo:s  ease,  15  W.  B.  78, 
L.  B.  1  Oh.  538,  Turner,  L.J.,  said:— *' The  main 
purpose  of  the  Aot,  as  I  understand  it,  is  the  col- 
lection and  distribution  of  the  assets  of  companies 
for    the    general    benefit    of    their     creditors,    and 
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•moDgBt  the  orediton  pari  pa$iu;  and  thia  diion- 
tion  of  the  oonrt  ought,  thetefon,  as  I  think,  to 
be  emralMd  not  for  the  benefit  of  any  parttoilar 
creditor  or  orediton,  but  for  the  benefit  of  the  general 
body  of  orediton  interested  under  the  Aet"  The  oaae 
which  I  think  ie  nearest  to  the  present  is  /n  re  Bah^ 
hniere  Hctd  Co.^  before  Stoart,  Y.O.,  where  a 
resolution  was  passed  for  a  Tolontaiy  winding  up,  and 
was  oonflrmed  on  the  S8tii  of  August,  1865,  and  on  the 
same  day  a  creditor  eommenoed  an  action  agidnst  the 
company  to  reoo? er  his  debt,  and  obtained  Judgment 
An  application  was  made  to  restrain  him  from  pro- 
ceeding under  that  Judgment.  Stuart,  Y.C,  said  the 
'*  question  is  whether,  having  regard  to  the  fact  that  this 
is  only  a  voluntary  winding  up,  the  court  will,  in  its 
discretion,  interfere*  By  section  133  of  the  Companies 
Act,  1862,  the  Legislature  dedaxes  that  the  effect  of  a 
resolution  to  wind  up  a  company  voluntarily  shall  be 
that  all  the  orediton  shall  be  paid  pari  paatu.  There- 
fore, after  the  resolution  is  passed  and  confirmed,  each 
of  the  creditors  is  entitled  to  a  proportionate  share  of 
the  assets.  But  to  allow  one  creiditor  to  seize  the 
whole,  or  an  undue  share,  of  the  assets  of  the  company 
for  bis  own  benefit,  would  be  in  eftect  to  render  nuga- 
tory the  provisions  of  the  statute.  The  execution  must, 
thenfore,  be  restmined.**  With  every  word  of  that  I 
entirely  agree ;  and  that  statement  of  the  law  has  never 
been  dissented  from.  It  appeam  to  me  to  express  pre- 
cisely what  I  understand  to  be  the  meaning  of  the 
statute ;  it  confirms  the  opinion  I  form  on  the  case  now 
before  me,  and  it  is  an  authority  which  I  very  readily 
follow. 

Then,  with  regard  to  the  other  summons— the  sum- 
mons by  the  liquidaton  to  restrain  the  plaintifb  from 
proceeding  to  enforce  the  inhibition  and  arrestment, 
and  from  preventing  them,  the  liquidaton,  from  getting 
in  the  property  and  debts  of  the  company  in  Scotland 
— that  comes  within  section  133,  and  the  liquidaton  are 
entitied  to  an  injunction  unless  the  plaintiiEs  remove 
the  obstacles  they  have  imposed  to  the  winding  up  of 
the  company.  I  think  the  proper  ooune  is  to  make  one 
order  on  both  summonses,  that,  so  far  as  the  orden  and 
proceedings  in  the  Scotch  action  do  interfere  with  the 
winding  up,  the  plaintiffs  shall  do  all  in  their  power  to 
enable  the  liquidaton  to  get  in  the  assets  of  the  com- 
pany in  Scotland. 

With  regard  to  the  costs  of  these  applications,  the 
costs  of  the  plaintiffs  are  to  be  added  to  their  debt, 
and  the  liquidators  will  take  their  costi  out  of  the  assets. 
The  plaintifb  will  have  liberty  to  prove  in  the  winding 
up  for  their  debt  and  costs.  The  liquidaton  will,  of 
course,  have  the  carriage  of  the  order. 

Solicitors,  Keeping  A  Qhag;  Bididdle  A  San. 


K^^2Ij.5  April  12.  16.  1889. 

AbEROATBNNY    ImPROYEHSNT    OOHKISSIOirEBS  9. 

Stsajueb.  (a.) 

MarM^ToUt—Penaliiea^Pnwaie  Aet^Diilurbanee^ 
Ancient  market — Modem  markH, 

The  Abergavenny  Improvement  Oommiaaionere  were 
hy  certain  private  AcU  [ineorporating  the  Marhe{a  and 
Fain  Claueee  Ad^  1847)  avthorissed  to  eet  up  a  market 
and  to  take  toUe  for  animaU  eM  there,  tolU  and  penaltiee 
being  impoeed  on  aU  pereom  eeUing  $ueh  aninMh  within 
the  dietrid,  except  in  their  own  dwdling^houne  or  ihope 
or  premiHi  in  their  own  oempaUon. 

(a.)  Bepoxted  by  0.  HaBBaar  Bbown,  Esq.,  Barrister-at- 
Law. 


The  de/endantf  am  auMmeer^  hM  eaUe  of  nd 
aeUmaU  in  a  field  in  hie  own  occi^mMoii. 

HM,thatthi$didnoteonditutea  didwrhanee  of  (k 
marM,  though  it  woM  ham  been  otherwiee  bd  for  (k 
fpssioi  ^eCi^  a$  the  defendantB  oomdmt  weM  hm 

Trial  of  action. 

By  the  Abergavenny  Impcovement  Act,  1854  (17  k  18 
Vict  c.  sUx.),  which  inooipoialed  the  ICaikstB  aad  AiB 
CSanses  Act,  1847  (10  ft  11  Vict  c  14),  except  tfie  SOtt 
and  50th  seeticBS  thereof,  the  Abergavenny  Imprais- 
ment  OommissionerB  were  empowered  to  h^  nailBiti 
and  take  tolls  as  therein  mentioned. 

By  the  Act  10  k  11  Vict  c.  14^  after  conferring  opn 
the  undertaken  power  to  open  nmrkets,  it  wai  estotad 
that "  After  the  maritot-plaoe  or  place  for  publio  ftin  it 
opened  for  public  use,  every  person  other  than  a  lieoBied 
hawker  who  shall  sell  or  expoee  for  sale  in  say  pliee 
within  the  prescribed  limits,  except  in  his  own  dwolUng- 
hoose  or  shop,  any  articles  in  respect  of  whiek  tdUiaie 
by  the  special  Act  authorlaed  to  be  taken  hi  the  miM 
shall  for  every  such  offence  be  liable  to  a  peasltjMt 
exceeding  40s. 

By  the  Abergavenny  Improveasent  Act,  1871,  whick 
incorporated  the  Act  of  1854,  the  oommiasionfln  i» 
(by  section  46)  enqpowered  to  demand  and  take  toUiin 
respect  of  the  several  articles  mentioned  in  the  Mhednle 
thereto.  By  the  schedule  tolls  were  authorisad  ia  n- 
spect  of  horses,  cattle,  sheep,  and  pigs  sold  in  or  brought 
for  sale  to  the  market  therein  mentioned. 

By  section  47  it  was  enacted  as  follows :— "  If  sayper- 
son  shall  sell  or  expoae  for  sale  in  any  plaee  vitliin  tke 
town,  except  in  or  upon  any  preosises  in  the  oeeapitioa 
of  such  person,  and  hi  respect  of  which  he  is  or  is  lisble  te 
be  rated  under  the  authority  of  the  Improvemoit  A(^ 
.  .  •  in  or  upon  any  premises  in  the  oeoapstiaaof 
any  other  person,  any  articles  in  respect  of  whioli  toOi, 
rents,  or  charges  are  by  this  Act  authoriaed  to  be  tdns 
in  any  market,  the  commissionen  may  levy  and  tika  tiie 
same  tolls,  rents,  and  chargee  on  all  such  attidei  si  ^ 
might  have  levied  and  taken  Jt  the  same  hsd  beeniold 
or  exposed  for  sale  in  snoh  madmt.'' 

By  section  48  it  was  enacted  that  if  any  person  Udde 
to  the  payment  of  any  toll  did  not  pay  tiie  ssme  wk« 
demanded,  the  oommissbnen  might  setae  and  dslsin  ill 
or  any  of  the  animals  or  articles  in  respect  of  whidi  auk 
toll  was  payable,  and  if  the  toll  and  chargei  ««n  not 
paid  within  four  days  the  commissionen  might  lett  tin 
artiides  seised. 

By  section  50  it  was  enacted  as  follows :— <'Tha«n- 
missioneiB  from  time  to  time  may  grant  liosnses  to  ny 
person  to  use  during  fairs  any  public  grounds,  or  my 
private  grounds  which  such  person  may  be  antboiiied  to 
use,  other  than  premises  in  the  occupation  of  soch  ptf" 
son  and  hi  respect  of  which  he  is  liable  to  be  rated  undtf 
the  authority  of  the  Improvement  Act,  for  any  of  tt^ 
purposes  following:— (1)  for  exhibitions  or  sbovi;(i) 
for  public  sales,  whether  by  auction  or  otherwise." 

The  commissionen  had  held  a  market  in  Abergsiouiy 
on  Tuesday  in  every  week  for  the  sale  of  horsei,  eeU^ 
sheep,  and  pigs,  and  had  oonatructed  a  proper  pliso  ^ 
holding  the  maricet. 

In  July,  1886,  the  defendant,  James  Strsker,  ■■ 
auctioneer,  In  a  field  of  his  ovm  at  Abergavenny,  eos- 
structed  a  market  which  he  called  "  Mr.  JaaMs  Sfirtktf'; 
Smithfidd,'*  or  "New  Smithfield,"  where  asln  o( 
animals  took  place  without  any  tolls  being  paid  to  the 
commissioners.  The  commissionen  attempted  to JeTf 
tolls  in  respect  of  these  animals,  but  found  it  impoaibla 
to  do  so  without  a  breach  of  the  peace. 

The  commissionen  thenfore    brought  tbii  soiioB» 

claiming  a  deeUration  tiiat  « New  Smitiifleld  **  Wf 

disturbance  of  their  market  and  an  infringement  oa  tiitf 

rights.    They  also  claimed  an  injunction  and  &m»tf^ 

By  his  defence  the  defendant  stoted  that  he  wsa  rsted 
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i»nsp«Qt  Qlbk  boaiiieaB  and  pnmiMB,  and  was  there- 
tee  -within  tiie  ezoeptlon  mentioned  in  the  Abeiga- 
fBDiiy  Inqwofenent  Act,  1871,  b.  41,  and  alleged  that 
BO  nleslnd  liken  place  in  hie  field  except  thzongh  hie 
iBtenentioB.  He  farther  ooanter-olainied  an  injunc- 
tion iwtmiBfaig  the  oommiasioneia  tiom  demanding  tolls 
oz  itiltag  to  his  customers  that  they  would  be  liable 
for  tolls  sad  penalties  if  th^  took  stock  to  his  field. 

lleeomiiiiaBioiMis  had^  on  the  10th  of  September, 
18M,  laid  an  infonnstion  and  complaint  before  the 
joitkea  agafaist  Straker,  alleging  that  he  had  on 
anotlMfpiMeof  hmd  nnlawfoUy  sold  sheep  io  respect 
of  iilddi  toDs  wcie  Iqr  the  Acts  authorized  to  be  taken 
in  tbek  Mrkef.  Ihe  Justices  had  dismiaBed  the  infor- 
notioB  and  complaint ;  and  on  appeal  to  a  dlTlsional 
eont  by  a  special  case  the  determinatToa  of  the  Justices 
had,  on  the  S3rd  of  March,  1887,  been  affirmed. 

Ambrm,  Q.O.,  LeveU,  and  B.  0.  GUn,  tot  the 
plafnttib.— A  maikat  is  in  the  nature  of  a  franohiae, 
lad  the  right  ia  not  cut  dovm  by  a  regulating  Act : 
fnmi.  MUehdi,  L.  B.  7  a  B.  690,  21  W.  B.  Dig. 
143.  Hare  the  Act  has  said  that  sheep  and  cattle  may 
aot  be  aold  except  in  a  man'a  own  ahop ;  and  a  man 
mj  not  open  a  place  where,  whether  he  intends  it  or 
not)  people  can  deal  with  one  another,  as  that  ia  a 
Mitot:  QddMdd  ▼.  (Treof  EaaUm  BaUway  Co.,  32 
W.  E.  341,  25  Oh.  D.  511 :  Elwes  ▼.  Payne,  27  W.  B. 
I^IUd,  Dig.  148,  12  Oh.  D.  468.  An  injunction  may 
lie  ffSD  if  tiie  case  does  not  come  under  the  dausc  as  to 


^h»  Q^O.,  Finlay,  Q.O.,  and  P.  BaylU,  for  the 
Madsnt— 'The  case  depends  on  statute:  Mayor  of 
Makkeder  v.  Lywu^  22  Oh.  B.  287,  31  W.  B.  Dig. 
lit.  A  eommon  law  right  is  not  even  alleged.  The 
Mndanf  a  liaUlii^  to  tolls  and  penalties  would  not 
Jnitily  an  action  agalnat  him  for  dipturbanoe.  And  he 
hai  been  held  by  the  BiviaionaT  Oourt  not  to  be  liable 
to  toOaaad  penalties. 

Awkrm,  Q.C,  in  reply,  referred  to  Mayor  of  Lick' 
fdd  T.  iStinpaon,  8  Q.  B.  65 ;  Oowh  ▼.  ateel,  2  W.  B. 
17C^3S.ftB.402. 

SiDwioH,  J. — ^If  this  were  the  case  of  an  andent 
■Blat,  or  of  a  modem  market  unrestricted  by  statutory 
pniidona^  I  ahonld  certainly  hold  that  the  defendant 
^  bean  guilty  of  the  .  offonce  .of  disturbing  the 
nakat,  and  on  &at  ground  waa  Uahle  to  an  injunction. 
1^  are  serenl  passages  in  the  Judgments  of  the 
<to  of  Appeal  in  the  case  of  Gokkmid  ▼.  Great 
Mera  BaOwa^  Oo,  which  go  that  length.  JBlwet  ▼. 
nyw  goea  to  show  that  an  auctioneer  carrying  on  hia 
Mmh  may,  under  certain  droumstancea,  be  doing 
ftit  vUoh  constitateB  a  disturbance  of  a  market.  As 
^lifaiBt  that  ii  la  said  that  thia  is  not  a  modem  market, 
bat  aa  aaeient  market.  But  it  has  been  held  more  than 
^^  psrtienlarly  in  Mayor  of  ManehesUr  ▼•  Lyone, 
^  vfaere  you  hsfe  the  old  franchise  strengthened  by 
y^toay  provision  the  priTilegas  of  the  aiiolent  fran- 
<Hm  are  gone,  and  you  must  look  to  the  statutory 
IBBflrions  only ;  and,  therefore,  I  regard  this  as  for  all 
FpMea  a  modem  market*  The  firat  point  made  by  the 
*>Msat  is  tiiat  there  is  a  remedy  given  to  the 
l^iMfli  under  their  Aot,  or  in  more  than  one  of  the 
^cteaathe  sul^eet,  and  that  having  that  ooe  remedy 
fointBd  out  by  statute  they,  have  no  other,  and  are 
MtcatHled  to  maintain  an  action  for  disturbing  the 
■■***»  To  my  mind,  it  ia  a  serious  question  whether 
fta  nde  atatad  in  Woherhampton  New.  WaUrworkt 
Ok  V.  Samlmford,  7  W.  B.  464,  and  foUowed.in 
•M^caaaa  of  the  same  dass,  would  be  appUcaUe  here, 
mn  then  is  no  remedy  given  against  dlsturbuig  the 
■^^  but  where,  if  there  is  any  remedy  at  all,  it  is 
«7  for  toQa^  or  for  penaltiea  in  lieu  of  tolls.    1  do  not 


propoae  to  say  any  more  on  that  queation,  which  would 
require  a  good  ded  of  conaideration  if  it  had  to  b^ 
dedded  in  thia  caae,  becauae  it  aeema  to  me  that  I 
ought  to  ded  witti  the  caae  on  another  ground,  and  that 
a  abort  and  almple  one. 

Section  47  of  the  Act  of  1871,  which  haa  been  relied 
on  for  the  defendant^  muat  be  oonstraed  by  the  light 
of  the  60th'  section  of  the  same  statute. '  Those  two 
sections,  in  conjunction  with  section  13  of  the  general 
Aot,  came  before  a  Diviaional  Oourt,  conaisting  of 
Mathcw,  J.,  and  Oave,  J.,  on  a  daim  for  pendtiea  by 
theae  very  Improvement  Oommiadonera  againat  this 
defendant  Straker;  and  the  aubstanoe  of  thdr  Judg- 
ment ia  that  Straker,  doing  then  what  he  ia  doing  now, 
carrying  on  his  businesa  aa  an  auctioneer,  though  not 
at  that  time  in  the  same  place,  but  in  another  place  in 
the  same  way,  was  not  liable  to  tolls  or  penalties  under 
the  Act.  The  question  before  them  was  whether  he 
was  liable  to  a  pendty,  and,  perhaps  unfortunately, 
aa  it  was  a  ddm  for  pendty,  the  matter  could  not  be 
taken  to  the  Oourt  of  Appeal  But  both  judges  in 
giving  Judgment  relied  upon  the  exemption  from 
pendty  depending  upon  the  exemption  from  toll.  Both 
the  leamed  Judges  gave  Judgment  to  that  eifeot. 

Now,  if  the  plaintiifti  are  right  in  thia  action,  being 
an  action  for  disturbance  of  the  marirat,  the  defendant  is 
not  liable  dther  to  toll  or  to  a  pendty  for  carrying  on . 
his  business  in  this  plaos  called  "  New  Smithfield  " ;  the 
two  must  stand  or  fall  together  according  to  the  Judg- 
ment of  the  Dividend  Oourt ;  and  yet  the  ve^  thing 
which  the  Act  does  not  prohibit  is  to  be  made  the  sub- 
ject of  an  action  for  the  disturbanoe  of  the  plaintifla' 
market.  It  seema  to  me  that  it  would  be  an  abanrd 
conduaion  to  say  that  this  defendant  is  spedally  exempt 
from  both  tolls  and  pendties*  in  order  that  he  might  be ' 
atopped  dtogether  by  an  action.  I  could  not  oonatrne 
the  atatute  in  that  way  without  atultifying  myself  in  any ' 
Jndidd  deddon  on  the  atatute  ;  and  accepting,  aa  I,  of 
oourae,  do,  without  even  inquiring  whether  it  ia  right 
or  wrong,  the  dedaion  of  the  Dividend  Oourt,  I  think  I 
am  bound  to  dedde  In  favour  of  the  defendant  in  thia 


Then  the  defendant  has  a  counter-cldm,  which  is  to 
restrain  an  interference  with  his  budnesa,  which  I  hold 
to  be  a  legitimate  buaineas,  and  one  that  therefore 
ought  not  to  be  Interfered  with.  It  by  no  means  fol- 
lowa  that,  because  It  is  an  interference  which  would 
Justify  an  injunction,  it  would  also  Justify  damagea 
bdng  given.  I  do  not  think  damages  have  been  proved 
here.  Oertdnly  they  are  not  capable  of  being  asseaaed, 
because,  dthough  two  of  the  witnesaea  have  aaid  that 
they  have  avoided  going  to  the  defendant* a  New  Smith- 
fidd  because  they  did  not  wish  to  be  mixed  up  in  law, 
still,  it  has  not  been  brought  down  to  a  queation  of 
pounda,  shillinga,  and  pence ;  and  it  would  be  impoa- 
dble  to  aay  that  any  particular  amount  of  damage  has 
been  sufEered.  But  I  have  it  in  evidence  that  these 
plaintifb  have  endeavoured  to  divert  persons  from  going 
to  the  defendant's  New  Smithfield  by  insisting  .  i^pon 
thdr  right  to  tolls,  and,  in  fact,  have  thus  prevented 
hfan  from  carrying  on  what  I  hold  to  be  his  lawful 
occupation.  What  I  propose,  therefore,  to  do,  is  to 
grant  an  injunction  to  prevent  the  plaintiflEa,  by  their 
agents  and  so  forth,  from  interfering  with  the  conduct 
by  the  defendant  of  his  budness  as  an  auctioneer  on  the 
premises  mentioned ;  and,  having  expreaaed  my  opinion 
aa  to  what  is  an  interference,  the  pldntiils  will  con- 
tinue to  do  what  they  have  been  doing  at  their  own  risk. 
The  defendant,  having  aucceeded  both  in  the  action  and 
on  the  connter-ddm,  muat  have  all  his  costs. 

SoUdtors  for  the  plalntiila,  J.  T.  A  G.  F.  Marahall, 
for  Gahh  Jt  Waiford,  Abergavenny. 

Solidtora  for  the  defendant,  Orowdera  S  Vizard,  for 
Oomer  A  Oomer,  Uexefot^ 
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a  B,  DiT,  (HQddUflt0D»  B.,  I 
and  liathew,  J.)  I 

THOBMToir  9.  Glmo  Aim  OxHBBS  (JusncBB).  (a.) 

lAemued  hmte^^NegUet  of  oatrnpier  to  apphf  for  renewal 
gf  Ueenee — Eefuial  to  tranqfer-^uriidietiou  of  quarter 
t$9tioni  on  appeal — Lioeneing  Act,  1828  (9  Oeo,  4»  e, 
eiV  «•  ^f  l^^Idoensing  Aot,  1872  (35  <&  SG  Viet.  o. 
94X  <^  T5,  iehedfOe  2. 

ii  Utemma^  cemrieted  of  am  offenee  under  the  IdeenHnf 
Acttf  deehnad  to  qwU  until  tJie  laet  dof  of  the  cUfjowm^ 
ment  of  the  ffoneral  anmnal  Ueeneing  seuUmt.  J,^  a 
nem  tenant^  obtained  a  temporary  Ueenoe,  and  applied  at 
the  next  speeial  seuiom  for  a  tramefer  of  the  fortner 
Ueenee  under  section  14  of  the  JAeenting  Aet,  1828,  on 
the  ground  that  the  former  holder  had  "  feUfuUy  omUted 
or  neglected  to  apply  "for  a  renewal  at  the  general 
Ueenting  eettiont.  The  Ueensing  justices  refiued  the 
appUcaiien,  and,  on  appeal,  the  fuetices  at  quarter 
sessions  held  that  they  had  no  jufisdietion  to  hear  the 
appeal,  on  the  ground  that  the  application  was  one  for  a 
new  licence  and  not  for  a  tranter,  and  that  the  powers  of 
appeals  in  that  respect  were  repealed  by  the  Licensing 
Act,  1872,  s.  75,  schedule  2. 

Held,  that  the  applicaiicn  was  one  for  the  transfer  of  a 
Uconee,  as  contemplated  by  sections  4  and  14  of  9  6h(K  4, 
c.  61,  and  thai  the  justices  had  Jurisdiction,  as  it  came 
within  the  exception  contained  inthcAct  (f  1872,  s.  75, 
schedule  Vi. 

Appeal  from  the  josUoes  of  the  West  Biding  of  York- 
ahiie,  aittiing  at  quarter  aeaaions,  dismissing  an  appeal 
fiom  the  licensing  jnstioea  in  special  session,  refusing 
•a  application  for  a  licence. 

A  Ucensee  for  1887-8,  being  oonvioted  of  an  offence 
daring  that  period,  was  ordered  by  the  owner  to  quit 
the  licensed  premises,  but  refused  to  do  so  until  the 
day  of  the  last  adjournment  of  the  general  annual 
licensing  sessions.  The  landlord  subsequently  agreed 
with  Thornton,  the  piesent  appellant,  that  he,  haTing 
obtained  a  temporary  licence  up  to  ONotober  10,  should 
become  the  tenant,  and  Thornton  applied,  under  section 
14  of  the  lacensing  Act,  1828  (9  Geo.  4,  o.  61),  to  the  spe- 
dal  sessions  held  on  that  day  for  the  transfer  of  the 
licence,  on  the  ground  that  the  occupier  had  ^<  wilfully 
omitted  or  neglected  to  apply"  for  a  renewal  of  the 
licence  at  the  general  quarter  sessions. 

The  licensing  justices  refused  the  application. 

Upon  appeal  to  the  quarter  sesdons  the  justices 
held  that  Uiej  had  no  jurisdiction  to  entertain  the 
appeal,  on  the  ground  that  the  application  was  not  pro- 
perly one  for  a  transfer,  but  for  a  new  licence,  and  that 
lor  such,  the  powers  of  appeal  given  by  sections  27,  28, 
and  29  of  the  Licensing  .Act^  1828,  were  repealed  by 
schedule  2  of  the  LioensUg  Act,  1872  (35  &  36  Vict.  o. 
94). 

Tliomton  appealed* 

J,  Ptttcrson,  for  the  respondents^  the  justices,  took  a 
preliminary  objection.— The  justices  have  not  beaid  the 
merits  of  this  case,  but  dismissed  the  application  on  the 
preliminary  ground  that  they  had  no  jurisdiction  to 
entertain  the  appeal.  Aasuming  that  the  court  held  thai 
there  was  jurisdiction  in  the  justices,  there  osn  be  no 
Older  on  this  motion  to  compel  them  to  hear  this  appli- 
cation, and  without  such  order  it  could  only  have  been 
heard  by  the  justices  at  the  last  quarter  sessions  as  being 
the  next  after  the  special  lioensing  sessions.  The 
ooort  will  not  hear  cases  stated  merely  for  the  considera- 
tion of  points  of  law  for  the  benefit  of  the  justices' 
giddance  generally:  Meg^  v.  Button  ioldJUlds  Overseers, 
22  W.  B.  324,  L.  B.  9  Q.  B.  153. 

(a.)  Beported  by  Smron  L.  HruiAMn,  Esq.,  Burtisler- 
at-Law. 


•    The  Oovwr  ovenmled  the  objeotioB  as  immsfettid  to 
the  present  motion. 

JR.8.  irH^A^aiidiljgw<«it,lortheappeihuit.-8«tteoi 
27,  28,  and  29  of  the  Act  of  1828  aie  repealed  is  ti» 
schedule  to  the  Act  of  1872  only  *<  empt  in  se  fsr  SI  tke 
three  Ust*mentioned  seoUons  relate  to  the  nnsvil  of 
licences,  or  to  the  tcaaaisr  of  lioenoes  under  ssotiiMu  i 
and  14  of  the  same  Aofc.*'  By  aeotion  74  of  the  Att  of 
,1872  the  interpittteitlon  of  <«the  tnuMler  of  a  lieeooo" 
is  stated  to  mean  a  tranafer  made  in  speoisl  seidOM  ia 
exeraiseof  the  power  granted  to  justioeB  by  ssotfes  4  of 
the  9  Qeo.  4,  c  61."  That  section  reien  to  eeotion  14 
of  the  same  Act  ftnr  the  provisions  under  wfaioh  teisifki 
can  be  applied  ftnr.  Thia  is  exaotiy  acase  contemplatodty 
section  14— namely,  where  ^  an  occupier  of  any  lioeiMd 
house,  being  about  to  quit  the  same,  shall  have  wUfnDj 
omitted,  or  shall  hare  neglected,  to  apply  at  (he  genenl 
annual  licensing  sessions  ...  for  a  lioenee  to  ooo^ 
tinue  to  sell  ezoiseable  liquors,"  power  is  gt?fln  to  tbe 
justices  at  the  special  sessions  to  grant  the  Uoanoe  to 
neglected  to  have  been  applied  for.  The  mar{pnsl  noto 
refers  to  these  sessions  as  '*  special  sesBiont  for  fcraoi- 
ferriog  licences,"  and  the  plain  meaning  of  both  seotkni 
applies  to  such  transfers.  It  is  immateiial  tbit  tiio 
licence  has  in  faot  expired  before  the  appUoatioii  iinade; 
the  justices  in  special  sessions  have  jurisdiction  btmi 
it  as  for  a  transfer :  Beg.  y.  Juetices  of  Uoerpool,  it 
W.  B.  20,  11  Q.  B.  D.  638. 

/.  PatersannadC.  8.  Bunter,  for  the  respoDdent  jai- 
tices.— The  appellant  applied  to  the  special  eenioos  for 
what  is  really  a  renewal  of  the  f6rmer  lioenee,  thoogh 
called  a  transfer.  But  the  licence  had  alresdy  expind. 
He  oould  only  apply  for  a  new  licence.  Such  iioenoe  did 
not  come  under  section  4  of  the  Act  of  1828  at  all,  ind 
section  14  is  confined  to  applicants  coming  under  the 
proYisions  of  section  4,  so  that  the  appellant  oannot 
claim  the  benefit  of  appeal  given  under  section  28,  to, 
in  reference  to  oases  under  section  14,  and  so  far  niu»- 
pealed  bj  the  schedule  of  the  Act  of  1872.  K  the 
application  is  held  to  be  on  the  subject  of  the  tramfvot 
a  licence,  it  is  not  such  a  transfer  as  is  inolndedirikh 
section  4  of  the  Act  of  1828.  The  foimer  lioeneee  nerer 
intended  to  app^  for  a  renewaL  The  owner  ahoild 
have  applied  for  a  renewal  nnder  37  Vict.  &  49,  ••  l^i 
on  account  of  the  conviotion  of  the  occupier  f or  s  nis- 
demeanour:  JReg.r.  Torhehire  West  Biding  JiuMi^^ 
Q.  B.  D.  417,  81  W.  B.  Dig.  109. 

HUDDLXBTOir,  Br-I  thhuk  the  order  of  the  jntiM  ^ 
this  case,  dismissing  the  i^peal  to  them  on  the  gtma^d 
their  lack  of  jnrisdiotion  to  entertain  it,  mnit  te 
quaahed.  I  think  they  had  jnrisdiotion.  TheqMiiM; 
depends  upon  the  eileot  of  the  lepeal  in  eobedokSoC 
the  Idoensing  Act  of  1872.  Powers  of  appeal  to  wj 
quarter  sensionn  in  respect,  among  other  mslteii,  « 
the  transfer  of,  or  lefusal  to  transfer,  licences  wen  giUB 
by  sections  28,  29,  and  30  of  the  Act  of  182a  Thise 
sections  are  stated  to  be  repealed  **  except  in  toftf  •> 
they  relate  to  the  renewal  or  transfer  of  HoeseeaaBW 
sections  4  and  14  of  the  Act  of  1828."  Was  the  pMM» 
ai^dtoation  one  coming  within  those  sections  ?  Ithm^ 
it  was  the  veiy  case  contemplated  by  aection  14  of  |m 
Act  of  1828.  The  holder  of  the  licence  misoondnotedUD- 
self ,  and  put  the  laadkttd  in  perU  in  regaid  to  the  fiiztw| 
lioensing  of  the  premises.  He  refused  to  quit  nB»  » 
was  too  late  for  the  landlord  to  apply  for  a  ieBe«ilfl| 
the  licence.  The  landhMsd  secures  another  tenant  W 
the  premises,  who,  at  the  earliest  opportunity,  eF^ 
for  the  renewal  of  the  licenca  which  the  Ute  licensee  had 
wilfully  omitted  ornegleoted  to  do.  That  is  sn  app^^ 
tion  for  a  tranafer,  and  seems  to  come  exaotly  withto 
the  oinmrnatanoea  contemplated  by  the  framefsof  aeeti* 
14,  and  for  which  a  remedy  was  made  possible. 
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Gorar  OF  Ajpsal. 


ALnANDBB  V.  Simpson. 


Court  op  Appsal. 


Vathkw,  J. — I  am  of  the  Mme  opinion. 

Appeal  tUloioed, 

Safioiton   for    the    appellant,   JPilman  ^  Sons,   to 
Olmmbin  db  Son^  Sheffield. 

SoUdton  to  the  respondents,  J^eaeock  ^  Goddard^ 
in  Vkien^  Son,  dt  Brown^  Sheffield. 


AMD  Oban.  Dir.  No?.  27. 

Alexaitdsb  v.  Sncpsoir.  (a.) 

Ctm^pany^Bpeeial  resoliUi&n — Bxtraordinary  general 
^swelni^— Fa/tdtly  of  n&tiee-^Gompaniu  Act,  1862, 
il51. 

The  eonitrudion  of  a  notice  convening  an  exira^ 
erdinary  general  metiing  of  ahareholdere  ie  not  a 
iiehmeal  matter.  It  ft  of  the  greateet  importance  that 
weft  Aoh'cfi  ehauld  he  perfectly  dear,  and  hear  the  een»e 
iM  which  the  haeinen  men  to  whom  they  are  addreeeed 
woM  reaeonahly  understand  them. 

Tht  artidee  of  aeeoeiaiion  of  a  company  provided  that 
men  dayiT  notice  in  writing,  specifying  the  place,  day, 
nd  hour  of  meeting,  and,  in  the  case  of  special  husiness, 
Oe  general  nature  of  such  husiness,  should  he  given  to 
(himemhers  he/ore  any  general  meeting.  On  the  drd  of 
Jidg,  1889,  notice  was  sent  to  the  shareholders  that  an 
taikiurdinary  general  meeting  would  he  held  on  the  12th 
•/  Jnly  at  a  given  hour  and  day,  for  the  purpose  of 
fmivg  special  resolutions  for  the  voluntary  liquidation 
esd  reconstruction  of  the  company,  and  adding  that, 
^  thmdd  such  resolutions  he  duly  passed,  the  same  will 
Uuimitted  for  confirmation  as  special  resolutions  to  a 
stAstjuent  extraordinary  general  meeting  of  the  eompany 
lekich  uHU  he  held  on  the  29th  of  July,  1889,  at  the 
Jsw  lime  and  place.*'  The  firtt  meeting  having  heen 
hdd  and  the  resolutions  duly  passed,  a  financial  news- 
foper,  containing  a  full  report  of  the  meeting  (the  report 
heimg  s^idaUy  marked  to  caU  attention  to  it),  was,  on  the 
15tt  of  July ^  sent  hy  pest  to  every  shareholder. 

Held  [affirming  the  judgment  of  Ohitty,  J.),  that  the 
wUee  ought  to  be  construed  in  the  sense  in  which  hminess 
««  m  the  position  of  the  shareholders  to  whom  it  was 
sddressed  loould,  as  reasonable  men,  understand  it  at  the 
time  they  received  it;  that  such  men  would  understand 
fnm  the  notice  in  potion  that  the  second  meeting  woiAld 
miy  he  held  in  the  event  of  the  proposed  resolutions  being 
rnsed  at  the  first  meeting  ;  that  the  notice  was  therefore 
a  wUee  conditional  upon  an  uncertain  future  event,  and 
that  such  a  notice  was  not  sufficient ;  that  the  subsequent 
seeding  of  the  newspapers  did  not  cure  the  defect  or  make 
s  gsod  nUiee  ;  and  the  resolutions  were  therefore  invalid, 
nd  the  injunction  ought  to  he  granted. 

Judgment  of  Chitfty,  J.,  affirmed. 

Appeal  from  Ohitty,  J. 

ThSi  was  au  appeal  by  the  defendants  from  an  order 
^  Chitty,  J.,  made  on  a  motion  for  an  Injanction, 
lettcaining  them  from  oarryiog  out  the  voluntary 
li^^iidatioa  and  reoonBtraciion  of  a  company  in  par- 
•Mnee  of  special  resolutions  passed  at  an  extraordinary 
Smtnl  meetinff  o{  the  shareholders.  The  company 
•Mmlled  the  Llsbon-Berlyn  Oold  Fields  (Limited). 

Oa  the  3rd  o!  July,  1889,  a  notioe  was  sent  to  the 
umholders  of  an  extraordinary  general  meeting  to  be 
h«d  CD  the  12tb  of  July,  for  the  purpose  of  passing 
wwiUon.  for  the  roluntary  liquidation  and  recon- 
■-wtlonofthe  company.    The  notioe  went  on  to  state 

W  Bapotted  hy  B.  H.  Diane,  Ebq.,  Barrister-at-Law. 


that,  should  the  resolutions  be  duly  passed,  they  would 
be  submitted  for  confirmation  as  special  resolutions  to  a 
subsequent  extraordinary  general  meeting  of  the  com* 
pany  to  be  held  on  the  29th  of  July,  1889,  at  the  same 
time  and  place.  The  first  meeting  was  duly  held»  and 
the  resolutions  passed.  The  company,  then,  on  the  15th 
of  July  sent  to  efery  shareholder  by  post  a  copy  of  a 
newspaper,  oontainiog  a  full  report  of  the  meeting,  the 
recipient's  attention  being  called  to  the  report  by  a 
special  mark  placed  against  it. 

The  plaintiff,  one  of  the  shareholders,  moved  for  an 
interim  injunction  to  restrain  the  directors  and  Tolnntary 
liquidator  from  carrying  the  resolutiona  into  effect,  on 
the  ground  that  the  notice  was  infalid  as  to  the  second 
meeting. 

Ghitty,  J.,  held  that  the  fair  meaning  of  the  notioe 
was  that  the  secood  meeting  would  be  held  if  the  reeo* 
lutioDs  were  passed  at  the  first  meeting ;  that  that  was  a 
conditional  notice,  and  that  a  conditional  notice  was  not 
a  good  notice;  that  the  subsequent  sending  of  the 
neaspapers  to  the  shareholders  did  not  cure  the  defect, 
not  biaiug  a  notioe  emanating  from  the  company*a  office. 
He  accordingly  held  that  there  was  no  good  notioe  of 
the  second  meeting,  and  that  the  resolutions  were 
consequently  in?alid,  and  granted  the  injanction. 

The  defendants  appealed. 

Righy,  Q,0,,  and  «7.  T,  Prior,  tot  the  appellants.-^ 
No  objection  was  made  at  the  time,  or  for  some  time 
afterward?.  The  new  company  has  been  formed,  and 
the  shares  hsTo  gone  from  hand  to  hand,  so  that  it 
would  be  extremely  incon?enient  and  inequitable  now 
1(0  upset  the  whole  transaction  on  a  teohnioal  point. 
Besides,  the  notioe,  according  to  its  true  construction,  is 
sufEloIent  in  itself.  The  trun  construction  is  the  literal 
one — that  the  meeting  would  be  held  on  such  a  day, 
and  the  words  "  should  such  resolutions  be  duly  passed  " 
were  only  intended  as  notice  of  the  business  to  be  dealt 
with  at  the  second  meeting  when  it  took  place.  Even  if 
that  were  not  so,  the  second  notice  by  Itself  would  be 
sufficient. 

Bomer,  Q,0,,  and  Bramufdl  Davies,  for  the  respond- 
ent,  were  not  called  on. 

BowxN,  L.J. — It  is  impossible  for  us  to  giye  effect  to 
thia  appeal,  which,  in  my  opinion,  mast  be  dismissed^ 
with  the  usual  consequences.  The  order  appealed 
against  is  an  order  of  Ohitty,  J.,  granting  an  injunction 
at  the  instance  of  the  plaintiff  suing  on  behalf  of  him* 
self  and  other  members  of  the  company,  which  Is  the 
Lisbon-Berlyn  Gtold  Fields  (Limited),  to  restrain  the 
defendants  (who  are  the  managing  director  and  aeore- 
tary  and  two  of  his  colleagues}  from  carrying  into  eflect» 
or  gif iug  any  further  effect  to,  two  resolutiona  passed  at 
two  meetings  of  the  shareholders  held  on  the  12th  and 
29th  days  of  July,  1889.  The  application  for  an  in- 
junction is  based  on  the  supposition  that  one  at  all 
efents  of  these  two  meetings  was  not  properly  couTened 
within  the  profisions  of  the  company's  articles  of 
association.  The  meetings  in  question  were  meetings 
which  were  go?emed  generally  by  the  51st  aeotion  of 
the  Companies  Act,  1862,  but  it  ia  not  neceaaary  for  oa 
to  disease  that,  because  the  real  point  in  this  case  ia 
whether  the  articles  of  association,  and  in  particular  the 
52nd  article,  ha?e  been  complied  with  so  far  as  regards 
the  summoning  of  these  two  meetings.  No  objection 
has  been  taken  to  the  ? alidity  of  the  proceedings  at  the 
first  meeting.  We  have,  therefore,  to  consider  whether 
the  meeting  of  the  29th  of  July,  which  is  the  second  of 
the  extraordinary  general  meetiuge,  and  which  was  pro- 
posed to  be  held  to  satisfy  the  resolutions  passed  at  the 
firet  meeting,  was  in  fact  properly  confoned  by  the 
notice  which  U  before  us.  The  52nd  article  of  associa- 
tion profides  that  sefen  dayb'  notice  in  writing^  specify- 
ing the  place,  the  day,  and  the  hqor  of  mating,  |^d,  fo 
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Albxamdbb  v.  Simpson.— In  bb  Datid. 


Court  op  Appial. 


oaie  of  ipeolal  bnsinesa,  the  general  natare  of  aaoh  bad- 
nesB  ahall  be  glTen  to  the  members  before  every  general 
meeting."  liie  question,  tberefoze,  wbioh  we  have  to 
dedde  is  a  question  of  oonetraotioD.  We  have  to  con- 
strue the  notioe  that  was  issued  on  the  3rd  of  July,  and 
which  is  a  compound  notice,  the  earlier  portion  of  which 
is  directed  to  notioe  of  the  first  of  the  two  meetings, 
while  the  later  portion  deals  with  the  meeting  of  the 
S9th  of  July,  the  yalidity  of  which  is  now  in  question. 
It  is  a  question  of  construction,  and  Mr.  Bigby  has 
asked  us  to  put  what  may  be  called  a  bencTolent  con- 
struction upon  this  notice,  so  as  to  give  effect  to  transac- 
tions which  were  honestiy  and  hond  fide  carried  through 
at  this  second  meeting,  and  which  it  would  be  a  pity, 
and  perhaps  injurious  to  the  company,  to  disturb. 

It  seems  to  me  it  is  impossible  for  us  to  adopt  the 
?iew  that  a  beneyolent  construction  ought  to  be  put  on 
commercial  notices.  What  we  ha?e  to  consider  is,  not 
what  in  the  result  is  to  be  the  construction,  but  what 
was  the  meaning  which  persons  of  the  character  of 
these  to  whom  this  notice  was  addressed  as  reasonable 
men  would  attach  to  it  at  the  time  they  received  it. 
It  is  hardly  necessary  to  dilate  upon  the  difficulty  in 
which  we  should  be  placed  if  we  were  to  consider  that  a 
document  was  capable  of  two  constructions— one  being 
the  proper  construction  to  be  placed  on  it  at  the  moment 
it  is  recei?ed,  and  another  being  a  subsequent  construction 
of  a  more  benevolent  character  to  be  placed  upon  it, 
in  the  event,  by  a  court  of  law  anxious  not  to  disturb 
matters  that  have  already  passed.  The  test  is,  what  is 
the  fair  business-like  construction  which  business  men 
in  the  position  of  shareholders  would  place  on  this 
document  when  they  received  it  ?  The  paragraph  is  as 
follows:— *' Should  such  resolutions  be  duly  passed'* 
(that  is,  the  resolutions  which  it  was  proposed  to  bring 
before  the  first  extraordinary  general  meeting),  "the 
■ame  will  be  submitted  for  confirmation  as  special 
resolutions  to  a  subsequent  extraordinary  general  meet- 
ing of  the  company,  which  will  be  held  on  Monday,  the 
39th  of  July,  1889,  at  the  same  time  and  place."  If 
that  paragraph  is  to  be  read  as  a  notice  that  the  subse- 
quent extraordinary  general  meeting  of  the  company 
would  only  be  held  in  the  event  of  the  passing  of  the 
resolution  at  the  former  meeting,  it  is  obvious  that  it 
would  not  be  a  good  notioe,  because  it  would  leave  the 
shareholders  in  ignorance  whether  the  second  general 
meeting  was  to  be  held  or  not.  They  would  only  know 
that  it  would  be  held  in  a  particular  contingency,  but 
they  would  not  know  whether  that  contingency  would 
occur  or  not.  That  uncertainty  could  not  be  cured  by 
snbsequentiy  acquiring  information  from  the  sources 
open  to  them  that  the  resolutions  had  in  fact  been 
passed.  The  point  is  not  what  the  notice  in  time 
became  when  it  was  perhaps  too  late  for  it  to  be  valid 
under  the  articles,  but  what  it  was  at  the  time  when  it 
was  received  by  the  shareholders,  and  while  it  was  still 
in  time  to  give  proper  notice. 

Mr.  Bigby  has  argued  that  this  paragraph  is  capable 
of  another  construction,  which  is  this — that  an  extra- 
ordinary general  meeting  would  at  all  events  be  held,  but 
that  the  words  "  should  such  resolutions  be  duly  passed  ** 
are  words  which  only  applied  to  what  was  to  be  done  at 
the  subsequent  meeting  of  the  company  when  it  took 
place.  Of  those  two  opposite  constructions,  which  is  the 
plain  and  business-like  one  F  Is  this  really  a  notioe  that 
an  extraordinary  general  meeting  would  be  held,  whether 
it  was  necessary  to  hold  it  or  not  P— because  that  is  what 
Mr.  Bigby's  construction  comes  to-— or  is  it  to  be  read  in 
the  more  obvious  way,  that  if  the  resolutions  which 
required  a  subsequent  extraordinary  general  meeting  to 
be  held  were  passed  at  the  former  meeting,  then,  and  in 
that  event  only,  the  extraordinary  general  meeting  would 
be  held  P  It  seems  to  me  that  a  shareholder  woidd  con- 
sider that  the  extraordinary  general  meeting  of  the  29th 
of  July  was  only  to  be  held  in  the  event  of  its  being 


necessary— that  is  to  say,  in  the  event  of  the  resolutioni 
being  passed  at  the  former  meeting,  because,  if  he  took 
any  otiier  view,  he  would  have  to  conclude  that  the 
directors  of  the  company  were  summoning  a  meetiiig 
which,  in  one  contingency,  would  bring  the  shaiehddsn 
from  idl  parts  of  London,  or,  for  anything  I  know,  froa 
all  parts  of  England,  for  no  purpose  at  all,  and  whea 
there  was  no  business  at  all  to  be  transacted.  It  doei 
not  seem  to  me  to  be  business-like  or  reasonable  to 
suppose  it  was  intended  by  this  general  notice  that  aa 
extraordinary  general  meeting  should  be  held  od  the 
S9th  of  July,  whether  there  was  any  businsss  for  it  or 
not,  when  apt  words  are  to  be  found  in  the  pars- 
graph  which,  in  thoir  ordinary  grammatical  sense,  implT 
that  the  extraordinary  general  meeting  of  the  29th  of  Jolj 
would  only  be  held  in  case  it  was  wanted*  I  regret  veij 
much  that  our  decision  is  a  decision  which  will  oaose  a 
great  deal  of  trouble  in  the  affairs  of  this  company,  hot 
it  is  not  a  technical  matter  at  all.  The  diflKcnlty  oaanot 
be  properly  described  as  a  technical  one.  l%e  con- 
■truction  of  a  notice  convening  an  extraordinary  geaenl 
meeting  of  a  company  is  not  a  technical  matter  at  all, 
and  I  agree  entirely  with  what  Ohitty,  J.,  has  pdated 
out — the  extreme  importance  that  these  notices  should 
be  so  plain  that  those  who  run  may  read,  and  that  they 
should  be  construed  in  a  sense  in  which  business  men  to 
whom  they  are  addressed  would  understand  them.  Gnat 
aa  is  the  Inconvenience,  we  are  bound  to  put  on  thia 
document  the  true  construction  which  all  the  ahaie- 
holders  would  put  upon  it  at  the  time  they  received  it, 
and  to  dismiss  this  appeal,  as,  in  my  opinion,  it  ought 
to  be  dismissed,  with  costs,  while  regretting  that  aay 
business  inconvenience  may  result  from  a  flaw  in  the 
notioe  which  has  been  sent. 

Fat,  L.J. — ^I  am  of  the  same  opinion. 

Appeal  diamisied. 

Solicitors,  Powell  db  Burt;  SneU,  Son^  db  Greenip, 


From  Ctian.  Div.  Kov.  8, 18, 13. 

In  re  Datid. 

BUCKLBT    V.    BOTAL     li^AIIOKAL     LlKSBOAT     Iimxni- 

Tiow.  (a.) 

Charity — Mortmain — Aaaiqnment  of  rcUe$,  ioU$,  rtnti, 
Ac-^Bridgt  toll^^Mortgage  of  the  general  under- 
taking^Intereet  in  (and— 9  Geo.  2,  c.  36. 
2Vtislsei,  incorporated  hyaepeeial  Ad  for  the  pwpm 
of  managing  a  harhanr^  toere  empowered  (amonget  otter 
thinge)  to  demand  certain  rates  for  the  me  of  t\e 
harbour t  to  levy  toll  for  the  paeeage  over  eertc^  Mdgett 
and  to  ieaee  any  of  the  raUe,  dues,  and  tolU  ai  a  reri; 
and  aho  to  lorrow,  for  the  purpoeee  of  the  Ad,  niMey, 
not  exceeding  a  certain  epeeified  eum,  '*  on  mortgage  of 
the  teveral  tolUy  rates,  and  dues  "  by  the  Act  authoriad, 
the  mortgagees  being  empowered  to  enforce  paymedof 
arrears  of  interest  by  appointing  a  receiver*  AU  tt< 
moneys  received  by  the  trustees  were  to  be  paid  to  the 
credit  of  the  Juurbour  fund,  and  U  was  provided  that  tte 
moneys  from  time  to  time  carried  to  the  credit  of  iM 
harbour  fund  should  be  applied,  first,  in  paying  the 
interest  on  moneys  borrowed  under  the  Ad  and  certain 
previous  Ads;  secondly,  in  maintaining  the  harhour$ 
Ac;  thirdly,  in  paying  certain  rent»charges ;  and 
fourthly,  in  paying  sums  required  tobesd  apart  to  fsm 
a  dnkingfund  to  pay  off  the  sums  borrowed. 

The  approaches  to,  and  the  land  under,  the  bridgtt 
bdonged  to  the  trustees. 

The  trustees  borrowed  under  the  Ad  money  upon  (hi 
security  of  bonds  by  which,  in  consideration  of  the  pa^' 

(o.)  Beported  by  B.  H.  DbanXi  Esq..  Barrlster-at-Uw« 
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m€ni  of  the  amount  expre$9ed  to  he  eecured  hy  the  honde 
reepeeUvely^  the  trutieei  granted  and  oBBtgned  to  the 
feraoKB  named  therein,  their  executors,  adminietratcTe, 
and  €uaign$,  "  such  proportion  of  the  eeveral  rates,  tolls, 
rents,  and  other  moneys  arising  and  accruing  by  virtue 
of  the  said  Act  as  the  said  sum  of  £  doth  or  shall  hear 
to  the  whole  sum  whith  is  or  shall  he  borrowed  upon  the 
credit  of  the  said  ratfs^  toUs,  rents,  and  other  moneys,  to 
hold  to  the  said  [assignee']  until  the  said  sum  of  £  ,  with 
interest  at  per  cent,  per  annum,  shall  he  lawfully 

faid  and  satitfled,"  t^c,  dbc, 

Bdd,  that  the  hands  amounted  to  an  assignment 
specifically  of  the  rates,  toUs,  and  dues  expressed  to  he 
assigned  hy  them  (which  included  the  bridge  tolls),  but 
not  to  an  assignment  of  the  entire  harbour  fund,  or 
{what  is  the  samt)  an  assignment  of  the  general  under^ 
taking  of  the  harbour  trust ;  that  the  bridge  tolls  were 
payments  made  for  permission  to  pass  over  the  bridges, 
and  therefore  {the  land  leading  to  and  supporting  the 
bridges  being  the  property  of  the  trustees)  over  land 
belonging  to  the  trustees,  which  land  might,  moreover,  he 
had  recoune  to  under  the  mortgagees*  power  of  appoint- 
ing  a  receiver  ;  that  such  tolls  were  therefore  an  interest 
in  land  ;  and  thaty  consequently,  the  bonds  assigning 
ihem  were  within  the  mischief  of  9  Qeo.  2,  c.  36,  and 
could  not  be  given  to  a  charity, 

Knapp  V.  Williams,  4  Ves.  430d,  discussed. 

In  re  ChtiBtmas,  34  W.  B.  S,  33  Ch,  D,  332,  and 
Gardner  v.  London,  Chatham,  and  Dover  Railway  Oo., 
15  W.  R.  325,  Z.  R.  2  Ch.  201,  distinguUhed. 

Judgment  p/Korth,  J.  (37  W.  R.  613,  41  Gh.  D.  168), 
affirmed. 

Appeal  from  North,  J. 

This  was  an  appeal  from  a  judgment  of  North,  J.,  on 
an  originating  feummona  taken  cut  nndcr  order  55  of  the 
Rules  of  the  Supreme  Oonrt  for  the  opinion  of  the  court 
on  certain  pointe.  The  case  is  reported  below  at  37 
W.  K.  613,  41  Oh.  B.  168,  where  the  facts  and  the 
pertinent  parts  of  the  Act  of  Parliament  are  somewhat 
more  folly  set  out. 

It  appeared  that  by  a  deed  of  August  8,  1882,  John 
David  and  bis  wife  appointed  certain  funds  o?er  which 
tbey  had  a  power  of  appointment  (subject  to  their  own 
life  estates)  to  trustees  upon  truot  to  pay  the  income 
to  another  person  for  life,  and  after  her  death  upon 
tmat  to  sell  and  convezt,  and  out  of  the  proceeds  to 
pa  J  certain  sums  to  specified  charities,  including  £1,000 
to  the  Boyal  National  Lifeboat  Institution,  and  to  pay 
or  retain  the  Tesid?e  to  or  for  the  plaintiff  for  her  own 
jue  and  benefit.  The  trust  property  included  £2,000 
seenied  by  Swansea  Harbour  bonds,  which  were  issued 
under  the  Swansea  Harbour  Act,  1854  (17  &  18  Vict. 
o.  120),  by  the  Swansea  Harbour  trustees,  who  were  in- 
corporated by  that  Act.  The  bonds,  in  consideration 
of  £  paid,  ftc,  purported  to  grant  and  assign  to 

the  persons  named  therein,  their  executors,  administra- 
tors, and  assigns  '*  such  proportion  of  the  se? eral  rates, 
tolls,  rents,  and  other  moneys  arieiog  and  accruing  by 
▼Irtue  of  the  said  Act  as  the  said  sum  of  £  doth 

or  shall  bear  to  the  whole  sum  which  is  or  shall  be 
borrowed  upon  the  credit  of  the  said  rates,  tolls, 
and  rents,  and  other  moneys,  to  hold  to  the  said,  &c., 
from  Ibis  day  until  the  said  sum  of  £  with  in- 

terest at  per  cent,  per  annum,  shall  be  lawfully 

paid  and  satisfied,  the  principal  sum  to  be  repaid  at 
the  end  of  ssTen  years  from  the  day  of,"  &c. 

The  Act  proTided  for  the  appointment,  election,  and 
incorporation  of  a  body  to  be  called  the  '*  Swansea 
Harbour  Trustees,"  and  gafe  them  power  to  purchase, 
take,  hold,  and  dispose  of  land  and  other  property  for 
the  purposes,  and  subject  to  the  restrictions  of  the 
Act,  with  power  in  all  respects  to  carry  it  into  effeot. 

The  purposes  of  the  Act  were  the  construction  and 
mtistenance  of  docks,  basins,  quays,  locks,  and  other 


works,  and  the  conser? ancy  of  the  bay  and  harbour  of 
Swansea.  Among  other  general  Acts  the  Oommissioneis* 
Clauses  Act,  1847  (10  Vict.  c.  16),  except  certain  speci- 
fied clauses  thereof,  was  incorporated  by  the  local  Act, 
and  the  bonds  now  in  question  followed  the  form  of 
mortgage  given  in  schedule  (B),  and  authorized  by  sec- 
tion 75  (one  of  the  incorporated  sections),  of  the  general 
Aot.  That  form  includes  the  word  "  rente  "  among  the 
things  to  be  assigned,  as  it  purports  to  assign  "  such 
proportion  of  the  rates,  rents,  profits,  and  other 
moneys,"  &o.  As  will  be  seen  below,  section  99  of  the 
special  Aot,  which  authorizes  the  trustees  to  mortgage 
tolls,  rates,  and  dues,  does  not  include  the  word  "  rents  " 
among  the  things  on  mortgage  of  which  the  trustees 
may  borrow. 

Section  43  of  the  special  Act  Tested  in  the  trustees  all 
property  of  or  to  which  certain  other  trustees  were  pos- 
sessed or  entitled  under  former  Acts,  which  were  re* 
pealed  by  the  present  one. 

Section  99  empowered  the  trustees,  for  the  purpose  of 
enabling  them  to  construct  the  works  authorized  by  the 
Act,  to  borrow  any  sum  not  exceeding  £80,000  "on 
mortgage  of  the  se?eral  tolls,  rates,  and  dues  by  this 
Aot  authorised,"  and  section  102  prorided  for  a  certain 
amount  being  set  apart  *' annually  out  of  the  rates, 
dues,  and  tolls "  as  a  sinking  fund,  to  be  applied  in 
paying  off  the  principal  sums  from  time  to  time  secured 
on  mortgage. 

Section  104  authorized  mortgagees  under  the  Aot  to 
enforce  payment  of  arrears  of  interest  due  to  them  by 
appointing  a  recelTer. 

Section  108  prorided  that  all  the  rates,  dues,  and 
other  -moneys  recei? ed  by  the  trustees  should  be  paid  to 
the  credit  of  the  "  Swansea  Harbour  Fund.*' 

Section  110  enacted  that  "  the  moneys  from  time  to 
time  carried  to  the  credit  of  the  Swansea  Harbour  Fund 
shall  be  applied,  first,  in  paying  the  interest  on  moneys 
borrowed  under  **  the  Act  and  certain  former  Acts  ; 
secondly,  in  maintaining  and  regulating  the  harbour  and 
the  navigation  thereof ;  thirdly,  in  payment  of  certain 
rent-charges  secured  under  the  Act ;  fourthly,  in  pay- 
ment of  the  sums  by  the  Aot  required  to  be  set  apart  to 
form  a  sinking  fund  ;  and  that  the  surplus,  if  any, 
should  be  applied  for  such  of  the  purposes  of  the  Aot  as 
the  trustees  should  from  time  to  time  think  fit. 

Section  136  empowered  the  trustees  to  erect  and 
maintain  toll-gates  upon  or  adjoining  certain  bridges, 
and  section  137  to  demand  certain  tolls  in  respect  of 
yehides,  beasts,  and  foot  passengers  passing  oTsr  the 
bridges. 

Section  152  authorized  them  to  lease  any  of  .the  rates, 
dues,  and  tolls  by  the  Act  authorized,  at  a  rent  to  be 
agreed  upon,  for  any  term  not  exceeding  three  years. 
The  Act  contained  no  power  for  the  trustees  to  mort- 
gage any  land  Tested  in  them. 

The  snrfifing  trustee,  under  the  deed  of  August, 
1882,  took  out  an  originating  summons  as  plaintiff 
against  the  charities  as  defendants,  asking  (inter  alia) 
for  a  declaration  that  the  sum  of  £2,000,  secured  by  the 
bonds,  was  an  interest  in,  or  a  charge  or  incumbrance 
affecting,  or  to  affect,  land  within  the  meaning  of  the 
Mortmain  Act. 

The  charities  were  not  authorized  to  hold  land.  The 
summons  was  adjourned  into  court. 

North,  J.f  held  that  the  bonds  created  a  charge  on 
the  particular  things  (i.e.,  rates,  tolls,  rents,  Ac.)  ex- 
pressed to  be  comprised  in  them,  and  did  not  amount 
to  a  mortgage  on  the  general  undertaking  of  the 
Swansea  Harbour  Trustees ;  that  the  bridge  tolls  were 
an  interest  in  land  within  the  Mortmain  Aot ;  and  that 
the  charities,  therefore,  could  not  take  the  bonds. 

The  defendants  appealed. 

Vaughan  Hawkins  and  Dibdin^  for  the  appellants.-^ 
These  bonds  are  pure,  and  not  impure,  personaltyi  and 
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fhe  giff,  therefoze,  ia  oot  inTalid  ander  the  Statnte  of 
Hortmain :  In  re  Chriifmoi,  34  W.  B.  8,  33  Ob.  D. 
882«  Firat^  oar  main  point  ia  that  these  dues  and  ratea 
aaeigned  hj  the  bonds  are  not  intareata  in  land  within 
the  atatate.  Secondly,  even  if  they  are,  the  charge  is 
not  on  the  interesta  themaelTea,  bat  on  the  general  fond 
of  which  they  form  a  part,  and,  therefore,  is  not  within 
the  statute :  Oardner  ▼.  London^  Ohathamf  and  Dover 
RaUway  Oo.,  15  W.  R  3S5,  L.  a  2  Oh.  801.  The 
judge  below  dedded  against  as,  on  the  ground  that 
Knapp  ▼.  Wittiamif  4  Yea.  430n,  ia  a  binding  authority, 
and  laya  down  a  general  rale  aa  to  theae  oasea.  But 
that  caae  waa  qneationed  in  In  re  Chrittmaif  which,  at 
all  efenta,  restaicted  the  generality  of  ite  application. 
The  Swanaea  Harbour  Fund  indudea  the  income  from 
land,  penaltiea,  and  other  aouroea  of  income,  beaidea 
the  ratea,  dnea,  and  tolla;  and  the  charge  ia  on  the 
whole  fond  and  undertaking.  [Lord  OoLBunoB,  O.J.— 
You  admit  part  of  the  fand  comea  from  land  P]  Yea. 
In  any  case  Knapp  ▼.  WiUiame  is  diatinguiahable,  for 
Myers  ▼.  Fertgal,  1  W.  B.  67,  2  De  Q.  M.  k  G.  699,  at 
p.  619,  ahowB  that  the  bonds  in  the  former  caae  contained 
an  actual  aasigninent  of  real  estate.  So  bonda  given  by  a 
railway  company  which  owna  land  are  pure  peraonalty : 
AUree  t.  Bawe,  26  W.  B.  871, 9  Oh.  D.  337.  Apart  from 
authority,  can  it  be  aaid  that  any  of  theae  ratea,  duea, 
or  tolla  are  an  interest  in  land  of  the  nature  of  real 
estate  f  Are  they  not  merely  taxes  ?  Why  is  the  toll 
for  going  oTer  a  public  bridge  more  an  intereat  in  land 
than  duea  for  ahipa  coming  into  harbour  ?  ToUa  are  of 
two  olaaaea— tolla  *' thorough"  and  tolls  "traTerae." 
[Fet,  L.  J.— Will  you  define  a  toll  thorough  PJ  It  ia  a 
toll  taken  of  men  for  paaaing  through  a  ?ill  in  the. high 
street,  or  for  passing  orer  a  public  ferry  or  a  public 
bridge:  Williams  on  Preacriptive  Bighta,  p.  299; 
Oomyn'a  Digeat,  6th  ed.,  fol.  7,  pp.  457—469.  Toll 
tra?erae  ia  a  payment  made  for  the  right  of  going 
through  another  peraon*a  property.  Toll  thorough  ia 
really  a  tax— aomething  that  doea  not  come  out  of  the 
dominant  or  aerfient  tenement,  but  ia  granted  by  the 
Orown  or  Parliament,  aa  here.  Knapp  ?.  WiUiams 
waa  referred  to  in  Fineh  ▼.  Squire,  10  Yea.  41,  in  which 
case  Sir  W.  Grant  held  that  the  right  to  collect  the  tolls 
there  in  question  gave  no  interest  in  the  land.  [Fry, 
L.J.— Does  the  aoil  in  the  approaches  to  the  bridges, 
or  the  soil  in  the  water  underneath  them,  belong  to  the 
trustees  P]  The  Act  does  not  Test  the  soil  in  the 
trustees.  The  Duke  of  Beaufort  appears  to  have  acme 
intereat  in  the  soil.  The  trustees  might  have  been 
directed  by  their  Act  to  build  a  public  bridge  on  public 
land  vested  in  the  Oorporation  of  Swansea  or  some  other 
public  body.  [Evtritt^  Q.a— By  a  local  Act  (6  &  7 
Will.  4,  c.  126},  B.  5,  the  trusteea  are  directed  to  pur- 
ohaae  land  and  build  faridgea,  ftc«]  We  cannot  aay  they 
did  not  buy.  We  wiU  aaaume  the  truateea  are  entitled 
to  the  land.  In  In  re  OhriHmae  the  prindple  of  Knapp 
▼.  WiUiams,  ao  f  ar  aa  it  can  be  ascertained,  ia  diaapproTed. 
There  la  another  point.  Seotiona  108—110  aay  cTcry- 
thlog  ia  to  go  into  the  Swanaea  Harbour  Fund.  Therefore 
there  is  no  power  to  disintegrate  the  fund  by  mortgaging 
the  tolls,  &0.,  separately  from  the  entire  fund:  Attree  ▼• 
Sawe;  (hirdnerw.London,Ohaihamtand  Dover  Railway 
Oo.  [OonoN,  L.  J.— Here  the  first  thing  to  be  paid  ia  the 
interest  on  the  debt,  but  there  it  was  the  expense  of 
keeping  up  and  working  the  railway.]  Th^  mortgagee 
may  have  the  first  daim  for  his  interest,  but  it  ia  not  oo 
with  the  prindpal.  [F&t,  L.J.— If  the  intereat  ia 
duurged  on  land,  ia  not  the  prindpal  an  intereat  in  land 
within  the  dedaionaP]  Ko.  [They  alao  referred  to 
Fripp  ▼•  Bridgewaier  emd  Tavnton  Oandl  Oo^  1  W.  B. 
477,  11  Ha.  241 ;  Houm  ▼.  Chapman,  4  Yea.  542 ;  and 
Blaher  ▼.  HerU  and  Essem  Waterworks  Oo.,  37  W.  B. 
601,  41  Oh.  D.  899.]  To  aum  up,  this  ia  a  mortgage  on 
the  whole  Swanaea  Harbour  Fund.  The  Act  aaya  the 
tolls  are  to  be  paid  into  the  fund,  and  tbst/b  the  mort- 


gageea  are  to  be  paid  out  of  the  fund.  The  seeurltj  ii 
on  the  fund,  and  not  on  the  tolls,  and  the  case  is  there- 
fore within  In  re  Harris,  29  W.  B.  119, 15  Oh.  D.  561. 
It  is  not  a  case  of  recei?enhip,  but  management :  In  n 
Manelieeter  and  Milford  Railway  Oo.,  14  Oh.  D.  645,18 
W.  B.  Dig.  190.  The  case  of  Gardner  ▼.  The  Londtm, 
Chatham,  and  Dover  Railway  Oo.  really  altered  the 
law.  This  is  not  a  security  on  land,  but  on  a  fand  onlj 
part  of  which  comes,  and  that  only  indirectly,  tiom 
land.  It  is  not  a  security  which  would  enable  the 
mortgagees  to  get  at,  or  ha?e  recourse  to,  the  land 
directly  or  indirectly — ^it  is  only  a  security  ou  frait 
fallen. 

EveriU,  Q.C.,  and  G.  Cruiekshank,  for  the  respond- 
ent, were  not  called  on. 

Lord  OoLBRiDoi,  0.  J.— -In  this  case  we  have  to  deter- 
mine whether  a  set  of  bonds,  a  spedmen  of  which  ii 
before  us  (I  presume  they  are  all  worded  alike},  are,  or 
are  not,  so  far  connected  with  land,  and  the  poiseBiie& 
and  use  of  land,  as  to  be  within  the  miachief  of  the 
Statute  of  Mortmain. 

The  bonda  are  bonds  the  power  to  iaaue  which  wai 
created  by  the  Swanaea  Harbour  Act,  1854.  Thia  bond 
is  in  the  form  given  in  the  aohedule  to  the  Oomniii- 
aionera'  Olauaea  Act,  1847,  and  the  bond  atatea  that  it 
aasigna  or  mortgagee  to  the  bondholder  "  auob  propor- 
tion of  the  ratea,  tolls,  rents,  and  other  moneya  arUbig 
and  aooruiog  by  virtue  of  the  aaid  Act,  aa  the  aaid  som 
of  £100  doth,  or  ahall,  bear  to  the  whole  aum  whieh  is, 
or  ahall  be,  borrowed  upon  the  credit  of  the  add  ratei, 
tolla,  rente,  and  other  moneya,"  whioh  are  the  wordi 
used  in  the  form  in  the  aohedule  to  the  generd  Aot 
The  Swansea  Harbour  Act,  1854,  leaTce  out  in  sectioa 
99  the  word  "  rents,"  and  empowers  the  truateea  to 
borrow  any  aum,  not  exceeding  £80,000,  "  on  mortgage 
of  thH  several  ratea,  tolla,  and  duea  by  ^  this  Aot 
authoiiaed.'*  Therefore,  the  words  differ  in  Veapeot  of 
the  word  "rents,"  which  occurs  in  the  bonds,  though 
it  does  not  seem  to  be  iu  terms  authoriiMd  by  seetfon  99 
of  the  special  Aot.  Bat  tliough  you  might  eay,  there- 
fore, that  to  that  extent  the  bond  was  not  such  a  bond 
aa  waa  authorized  by  t*ie  special  Act,  yet  one  of  the 
clauses  of  tbo  geueral  Act— the  Commissioners'  Olauses 
Act  (which  ia  iucorporated  by  the  special  Aet)^does 
seem  tu  authoiizs  the  terms  of  tie  bond,  and  empower 
the  trustees  to  moitxage  "route.**  But  it  ia  not 
necessary  to  disouss  that,  beoause,  Assuming  that  the 
word  ''rents"  was  not  authorized,  the  bond  wodd 
still  be  good  aa  to  "  ratea,  tolls,  and  dues,"  and  than 
the  queation  would  ariae  whether  thoae  ratea,  tolls,  and 
duea  are,  or  are  not,  an  interest  in  land  wiUiin  the  Moit- 
main  Act. 

There  has  been  a  great  deal  of  diacuaaion  on  a  case 
heard  before  Lord  Loughborough  in  1798 — Knapp  r. 
Williams.  That  caae  ia  oertdnly  open  to  the  obaerfa- 
tions  made  on  it  in  subsequent  cases,  and  eapedally  by 
my  learned  brother,  Ootton,  L.J.,  in  the  caae  of  /»  re 
Christmas.  If  Knapp  ▼.  Williams  Is  right  and  blndhig 
on  us,  there  is  an  end  of  Mr.  Hawkins's  argument  and 
of  the  appdlant^a  case,  because  in  that  caae  bonda  not 
diatinguiahable  from  theae  were  held  to  be  within  the 
Statute  of  Mortmain.  But  that  caae  ia  intereating  aa 
ahowing  the  now  well-eatabliahed  diatlnction  betvean 
two  aoita  of  toll,  of  which  one  ia  ao  intimatdy  oonneoted 
with  the  poaaeaaion  of  land,  and  ao  bound  up  with  land 
that  a  grant  of  auch  tolla  would  be  dearly  within  the 
atatutCi  but  a  grant  of  the  other  aort,  not  ariaing  out  of 
the  poaaeaaion  of  land,  would  not  be  within  the  atatate. 
The  oorreotnesa  of  that  distinction  baa  not,  I  auppoaa, 
been  doubted  by  anyone  of  thoae  who  have  commented 
on  the  caae.  The  queation  ia  of  which  aort  are  theae 
tolls  here.  It  would  have  been  more  aatiafactory  to  my 
mind  if  we  could  have  had  a  dearer  idea  of  the 
phydoal  podtion  of  tbaae  bridgaa  in  reapeot  of  the  vm 
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of  vbieh  these  tolle  ariae.  But,  aooazdinff  to  the  beet 
Jndgmoit  I  oen  form,  these  tolla  are  really  money  paid 
fsr  the  letiMl  nee  of  land  by  those  who  go  oyer  the 
teUga  lod  the  approaohee  to  them,  and,  therefore, 
mon^  to  intimately  eonneoted  with  land  and  arising 
turn  its  poaeesaion  that  a  mortgage  of  snch  tolls  is 
vMiB  the  mischief  of  the  Statute  of  Mortmain.  That 
MBS  to  me  to  be  sni&dently  and  reasonably  dear  to 
ibow  that  the  tolls  here  are  of  that  kind  which  is 
vithfai  the  misohief  of  the  statnte. 

That,  in  one  sense,  disposes  of  the  case,  but  Mr. 

HsiUbs  baa  raised  a  second  point.     He  says  the  true 

tint  of  this  bond  is  not  to  mortgage  these  tolls  only, 

Of  to  mortgage  esolnsiTely  the  rates,  dues,  and  tolls 

«B^,  hot  that,  becanse  of  certain  sections  of  the  special 

Mraeh  as  eepodally  the  lOSnd,  103rd,  108tb,  fto.,  it 

wfll  be  seen  that  this  is  really  a  mortgage,  not  of  the 

toDi,  bat  of  the  whole  undertaking — i.e.,  of  eTerything 

thstoomes  into  the  hands  of  the  traateee,  and  that  it  is 

thenfoie  really  a  mortgage  on  the  Swansea  Harbour 

Pimd,  which  ia  the  same  thing  as  the  undertaking  of 

the  tniitees,  and  that  it  is  therefore  within   the  dis- 

(bfltioD  drawn  in  Cfardntr  ▼.  London,  Chatham,  and 

Dmr  BaUioay    Co.  and  similar  cases.      That  makes 

it  a  mortgage  on   the  general  undertaking,  and  dis- 

tingoishss    it     from     a    mortgage    of     toUa    arialng 

oat  of  hud,  and   brings  it  within  the  protection  of 

the  nany   caseo    which    draw    a    distinction    on    the 

gnond  that  it  ia  a  mortgage,  not  of  the  land  itwlf, 

bot  of  that  which  oomes  from   the  land   after  it  is 

Nvwad  from  it*    If  that  were  made  out,  I  suppose  it 

voald  be  a  good  point,  beoanse  it  would  be  supported  by 

cam  bbdfaig  on  na ;  but  I  do  not  think  it  has  been  made 

out.    These  dausea  undoubtedly  giro  directions  to  the 

inrtses  Uiat  they  are  to  keep  down  the  interest  on  the 

Boitgage  and  eroata  a  ainking  fund  to  put  an  end  to  it 

oat  of  ail  the  funde  that  cocne  into  their  hands.     But 

it  MODS  to  me  those  clauses  are  really  orders  to  the 

tiHtass  as  to  the  fund  out  of  which  these  payments  are 

to  ht  made,  whieb  is  a  yery  different  thing  from  direc- 

tiBM  to  mortgage  the  moneys.    Therefore  the  second 

paiiit,  when  one  oomes  to  look  at  the  sections  in  queb- 

ftm,s]sofaila. 

I  thmk,  therefore,  that  the  Judgment  of  North,  J., 
VH  right,  and  must  he  affirmed,  and  that  this  appeal 
■nst  be  disaiJaaed. 

OoRov,  L.  J. — I  am  of  the  same  opinion,  and  I  will 
tAs  Mr,  Hawkina's  second  point  first,  because,  if  it  can 
bs  saitaJnedy  it  will  be  unnecessary  to  decide  whether  a 
charge  on  the  bridge  tolls  is  within  the  Mortmain  Act. 
^!hat  sseond  point  was  that  this  was  not  a  charge  upon 
vy  ipeeiflc  tolls  or  dues,  but  upon  the  general  under- 
tikhig— that  i#,  upon  the  moooy  after  it  has  been  re- 
Miwd  by  the  trusters.  If  that  were  so,  the  charge 
vrald  sot  be  an  intereet  in  land,  from  whatefer 
»the  moneys  eame  originally.  The  mortgage  or 
\  ia  giTen  under  the  powers  of  section  99  of  the 
Act  of  1854,  with  which  is  incorporated  the 
SMoal  Act  of  1847.  Section  99  gaTo  power  to  charge 
^tofis,  rates,  and  dues.  Mr.  Hawkins  said  that,  having 
><|ud  to  the  terms  of  the  bonds,  what  was  meant  to  be 
*l^»ged  was  not  the  apeoiflc  tolls,  rents,  and  dues,  but 
^general undertaking  of  the  Swansea  Harbour  Trust. 
Ba  did  not  call  our  attention  to  the  fact  that  the  charge 
^  cnated  under  the  powers  of  the  Oommissioners' 
^'■Sni  Act  as  well  as  under  the  spedal  Act,  We  do 
Hi  that  under  the  form  in  the  achednle  to  the  former 

^  ■octgageo  are  to  be  giTen  on  auoh  riitf>p,  rents, 
pnib,  tod  other  moneys  accruing  under  the  said  Act. 

xb  my  mind  that  very  much  ezpldns  why  this 
JMgmge  (induding  the  word  *<  rents  '*)  is  introduced 
i>^  tfaedebentnres^it  is  not  introduoed  for  the  purpose 
of  shevlag  that,  although  the  power  under  section  99  is 
^^kvge  spedfiosOly  toUs,  it  intende  to  gife,  or  pur- 


ports to  gi?e,  a  charge  only  on  the  generd  undertaking 
—that  is,  on  the  moneys,  from  whatcTer  source  recei?ed, 
when  they  come  into  the  coffers  of  the  trustees.  But 
even  on  Mr.  Hawkins's  argument,  if  there  is  a  charge 
here  spedflcally  on  tolls,  what  he  must  contend  is  that 
any  debentures  or  mortgagee  granted  under  the  Act  are 
charges  on  the  generd  undertaking  only,  and  not  on  the 
speolflo  tolls  which  are  referred  to  in  the  security ;  and 
be  did  so  contend,  relying  on  the  case  of  Oardner  ▼.  The 
London,  Chathani^  and  Dover  BaUway  Co,  Bat,  in  my 
opinion,  that  case  does  not  apply,  the  debentures  and 
charge  there  being  of  an  entirely  different  character 
from  these.  The  diarge  was  in  accordance  with  the 
Oompanies  Glauses  Act,  and  assigns  to  Gardner  the 
general  undertaking  of  the  company  as  defined  by  that 
Act,  and  dl  the  tolls  or  sums  of  money  arising  upon  or 
out  of  the  sdd  generd  undertaking.  Although  there  is 
there  a  reference  to  tolls  or  sums  of  money  arising  upon  or 
out  of  the  general  undertaking,  yet  the  court  construed 
that  as  a  charge,  not  on  tolla  speoifloally,  but  only  aa  a 
oiiarge  on  the  general  undertaking  mentioned  in  the 
Act;  and  that  Act  did  require  and  direct  that  the 
railway  should  be  kept  up  and  mdntained,  and  there- 
fore the  court  add  that  it  was  not  a  charge  which 
euabled  the  mortgagee  to  take  any  particular  land,  or 
any  particular  mooey  arising  from  the  undertakhiig, 
without  regard  to  the  undertaking  being  carried  on.  It 
was  a  mortgage  of  the  undertaking  as  defined  by  the 
Act — that  is,  a  mortgage  subject  to  the  obligations  cast 
upon  the  rdlway  company  by  Act  of  Parliament.  That 
entirely  differs  from  the  present  case,  because  here,  though 
there  is  power  to  charge  generally  the  undertaking  of  this 
harbour,  it  is  only  a  power  to  do  so  in  this  manner— to 
charge  the  particular  sums  of  money  arising  from  that 
undertaking,  and  in  the  direction  which  ia  gi? en  as  to 
the  application  of  the  generd  fund,  which  comprises 
various  sums  of  money  which  oome  into  the  trustees' 
chest,  the  first  direction  is  to  pay  the  interest  on  their 
debentures,  which  is  entirdy  different  from  the  directions 
contdned  in  the  Bailway  Act,  and  entirely  inconsistent 
with  the  ?iews  taken  in  the  caae  of  Gardner  t.  London, 
Chatham,  and  Dover  Bailway  Go.  by  the  Oourt  of 
Appeal  with  reference  to  the  Bdlway  Acta.  That,  to  my 
mind,  proTents  it  lieing  said  that  the  oases  on  which  Mr. 
Hawkins  relies  apply  to  the  present  case,  and  we  haTe 
to  consider,  therefore,  what  is  the  effect  of  giring  a 
charge,  in  the  way  this  is  done,  under  the  prorisions  of 
the  Act,  upon  tolls,  and  among  othera,  the  bridge  tolls. 
That  was  the  first  point  raised  in  the  argument — what  is 
the  effect  of  charges  specifically  on  the  bridge  tolls. 

The  Lord  Chief  Justice  has  referred  to  the  case  of 
Knapp  ▼.  Williams^  whioh  we  considered  in  In  re 
Chriimoi,  There  is  a  passage  in  the  former  case  whioh 
shows  the  principle  to  be  applied  in  considering  whether 
this  toll  is  a  toll  **  thorough  "  or  a  toll  by  whioh  an  in- 
terest in  the  land  is  given.  Mr.  Hawkins  admitted  that 
part  of  the  approaches  to  the  bridges,  and  the  land  sup- 
porting them,  belonged  to  the  trustees  done^  and  that 
the  bridges  over  their  land,  and  the  passage  over  the 
bridges,  i^as  connected  with  the  use  of  their  own  land. 
In  my  opinion,  therefore,  these  tolls  are  sums  of  money 
connected  with  the  land  and  which  the  trustees  are 
entitled  to  be  paid  for  the  use  of  their  land.  They  have 
power  by  Act  of  Parliament  to  prevent  anyone  passing 
without  paying  the  tolls.  They  are  not  at  all  like  tolls 
to  be  U^n  without  reference  to  the  use  of  the  land. 
In  In  re  Chrutmaa  the  money  was  in  no  way  connected 
with  the  use  of  the  laud  ;  so  that  it  could  not  be  said 
that  the  right  to  receive  it  was  an  interest  in  land.  Here 
the  money  was  only  to  be  received  from  those  who  used 
the  land,  and  the  bridges  constructed,  or  partly  oon- 
atructed,  on  the  land,  t>donging  to  the  trustees.  In  my 
opinion  it  would  be  wrong  to  hold  in  this  case  that  the 
right  to  receiver  this  money  is  not  connected  with  land* 
It  is  money  pdd  for  the  use  of  land,  and  it  comes  out  of 
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the  land.    I  think  thia  appeal  fails,  and  the  judgment 
of  North,  J.,  was  right. 

Fbt,  L.  J.— 'The  local  Act  in  question,  17  &  18  Vict.  c. 
126,  incorporates  the  Ck>oimissioner8*  Olaoses  Act,  1847, 
and  incorporates  those  clauses  of  it  which  contain  and 
authorize  the  form  of  mortgage.  Those  dauses  and  that 
form  authorize  the  mortgaging  of  the  rents  as  well  as 
the  rates,  tolls,  and  dues.  Section  99  of  the  local  Act 
authorizes  the  mortgaging  of  the  tolls,  rates,  and  dues. 
But  the  bond  comprises  rents,  rates,  tblis,  and  dues.  If 
the  word  **  rents  '*  is  rightly  put  in,  the  bond  is  dearly 
within  the  Mortmain  Act,  but  if  the  word  "rents" 
ought  to  be  omitted,  then  we  are  driven  to  inquire 
whether  the  toUs,  rates,  and  dues  are  so  connected  with 
the  land  as  to  fall  within  the  mischief  of  the  statute  as 
incorporeal  hereditaments.  The  cases  of  Knapp  t. 
WiUiamB  and  In  re  Chrii^mas  haTC  drawn  and  con- 
firmed the  distinction  between  the  two  kinds  of  tolls,  of 
which  the  one  is  so  connected  with  the  land  and  the 
other  is  not.  Whether  that  distinction  was  rightly 
drawn  in  Knapp  ▼.  Williams  with  reference  to  the  par- 
ticular tolls  there,  is  quite  immaterial  for  our  present 
purpose.  It  is  enough  that  decisions  binding  on  us 
have  drawn  the  distinction,  and  we  are  therefore  bound 
to  inquire  to  which  kind  these  tolls  belong.  They  are 
toUs  which  are  to  be  leried  for  passing  over  a  bridge. 
By  section  137  the  trustees  are  empowered  to  demand 
and  take  at  every  one  of  their  gates  which  they  may  erect 
the  tolls  in  question  before  any  persons  or  cattle  are 
permitted  to  pass  through.  There  is  also  power  for 
the  mortgagees  to  appoint  a  receiTcr  of  the  tolls, 
or  of  such  part  of  them  as  may  be  necessary.  The 
reoeiyer  must,  therefore,  I  think,  be  empowered  to 
occupy  the  toll-house,  and  therefore  to  go  on  the  land, 
shut  the  gates  if  necessary,  and  take  the  tolls.  The 
mortgage,  therefore,  carries  a  right  to  haye  recourse  to 
the  land  itself.  The  bridges  also,  haying  regard  to  the 
admissions  of  Mr.  Hawkfais,  or  a  substantial  part  of  the 
land  connected  with  them,  must  be  the  property  of  the 
trustees,  and,  therefore,  are  comprised  in  the  security. 
These  tolls,  therefore,  are  part  of  the  usufruct  of  the 
land,  and  consequently  so  connected  with  land  as  to  be 
an  incorporeal  hereditament,  and  accordingly  within  the 
Mortmain  Act.  Mr.  Hawkins  argued  that  this  was  only 
a  charge  on  tibe  floating  balance  for  the  time  being  of 
the  fund,  and  not  on  the  tolls,  rates,  and  dues.  In  my 
opinion  it  Is  impossible  yalidly  to  contend  that  that  is 
the  true  meaning  of  the  mortgage— a  mortgage  which 
chains  the  toUs  and  enables  a  receiyer  of  them  to  be 
appointed  cannot  be  a  mere  charge  on  the  floating 
balance  of  the  fund,  of  which  the  toll  is  only  one  con- 
stituent. The  true  effect  of  the  Act  is  yery  much  as  if 
the  trustees  had  created  a  mortgage  of  real  estate, 
accompanying  it  with  a  direction  to  their  bankers  to  pay 
the  interest  on  the  mortgage  out  of  their  balance  from 
time  to  time.  I  think  the  Judgment  of  North,  J.,  is 
quite  right,  and  that  this  appeal  should  be  dismissed, 
with  costs. 

Appeal  ditmissecL 

Sdidton  for  the  appellants,  Clayion,  Sons,  dt  Fargus, 

Solidtors  for  the  respondents,  Murray,  Hutehins,  dt 
SHrling. 


From  Q.  B.  Diy.  July  24,  1889. 

Edwasds  v.  Salmon,  (a.) 

Local   govemment'^-Offleer'^^' Allowance" -—Public 
BeaUh  Ack  1876  (38  <fe  39  VicL  c.  56),  is.  189,  193. 
The   defendant   uas   clerk   to   an    urban   sanitary 

(a.)  Keported  by  A.  P.  PsacsyAL  Exsp,  Esq.,  Barrister- 
at-Law. 


authority  at  a  Jwed  salary.  Subsequently  to  the  fixing 
of  the  defendant's  salary  the  authority  promoted  a 
sewage  scheme,  in  connection  with  which  a  large  amowU 
of  tidra  labour,  which  was  not  in  contemplation  tghtn 
the  defendant's  salary  was  fixed,  was  thrown  upon  km. 
On  the  completion  of  the  works  the  authority  resolved 
th%t  he  shotdd  be  paid  a  sum  of  money  /or  his  sernest 
in  connection  with  the  scheme. 

Held,  that  the  defendant,  in  accepting  this  sum,  did 
not  render  himself  liable  to  the  penalties  imposed  bjf 
section  193  of  the  Public  Hecdth  Act,  1875,  on  offken  or 
servants  of  local  authorities  accepting,  under  colour  of 
their  office  or  employment,  any  fee  or  reward  other  than 
their  proper  wages,  salaries,  or  allowances, 

Semble,  the  v?ord  **alloufance9*'  in  seotion  193  of  tks 
Public  Health  Act,  1876,  includes  extra  payment  for 
extra  work. 

Appeal  from  the  decision  of  Pollock,  B. 

The  action  was  broaght  to  recoyer  a  penalty  of  £50 
under  sectioc  193  of  the  Public  Health  Act,  1875. 

The  defendant  was  town  derk  of  Bury  St.  E imonds, 
and  dso  derk  to  the  town  council  as  the  urban  saaitAry 
authority. 

By  a  resolution  in  1879  the  town  council  fiiel  hi« 
salary  at  £365  per  annum,  '*  to  include  all  leg^l  ohsrgdi, 
except  for  contentious  business  matters,  trsTeltiog 
expenses,  and  payments  out  of  pocket." 

In  1883  the  town  council,  as  urban  sanitary  authority, 
promoted  a  drainage  scheme  which  after  some  opposidoa 
was  carried  out.  A  large  amount  of  extra  work,  which 
was  not  contemplated  when  the  defendant's  salary  wss 
fixed,  was  thrown  upon  the  defendant  in  connectioD  with 
carrying  out  this  scheme,  and  after  the  completion  of 
the  works  the  town  council,  on  December  6,  1885,  at 
the  recommendation  of  the  irrigation  committee  resohed 
that  the  defendant  should  be  paid  500  guiaeas  for  hit 
serTices  in  respect  of  the  scheme,  to  include  everythiog 
except  payments  out  of  pocket,  which  sum  the  defend- 
ant accordingly  receiyed. 

By  section  189  of  the  Public  Health  Act,  1875,  the 
urban  authority  may  pay  to  its  officers  and  serfsnti 
such  reasonable  salaries,  wages,  or  allowaooes  as  it  may 
think  proper. 

By  seotion  193,  if  any  offtoer  or  serfant,  under 
colour  of  his  office  or  employment,  exacts  or  accepts  any 
fee  or  reward  whatsoeyer  other  than  his  proper  salary, 
wages,  and  allowances,,  he  shall  be  incapable  of  after- 
wards holding  or  continuing  in  any  ofOce  or  employment 
under  this  Act,  and  shall  forfeit  and  pay  the  sum  of  £50 
'*  which  may  be  recoyered  by  any  person  with  full  coets 
of  suit  by  action  of  debt." 

At  the  trial,  whidi  took  place  without  a  Jury,  Pollock, 
B.,  gaye  judgment  for  the  defendant. 

The  plaintiff  appeded. 

Oandy,  Q.O.,  and  Slee,  for  the  appellant. -The 
defendant,  by  accepting  the  sum  of  500  guineas  yoted  by 
the  town  council,  has  brought  himself  within  the  section. 
The  payment  was  neither  sdary,  wages,  nor  allowanees : 
Burgess  y.  Clark,  33  W.  R.  269,  14  Q.  B.  D.  735 ;  B^ 
y.  Mayor  of  Bamsgate,  37  W.  B.  781,  23  Q.  B.  D.  6& 

Channeil,  Q.C.,  and  Poyser,  tot  the  respondent,  were 
not  cdled  upon  to  argue. 

Lord  Halsbv&t,  0. — ^In  my  opinion  this  is  a  friroloos 
and  yexations  action,  and  the  apped  ought  to  be 
dismissed  with  costs.  It  is  not  necessary  I  think  to 
giye  a  large  expodtion  of  the  seotion,  because  the  facte 
in  this  case  are' far  outdde  any  posdble  oonstruction  of 
it.  There  is  no  colour  or  pretence  for  the  allegation  that 
has  been  made  against  the  defendant.  The  section 
prohibits  officers  and  seryants  of  the  sanitary  authori^ 
from  exacting  or  accepting  any  fee  or  reward  other  than 
their  proper  salaries,  wages,  and  allowances  under  odoK 
\  of  their  office  or  employment.     Now  what  are  the  fasti 
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]ien«  The  ttlaiy  of  the  defendant  was  fixed  by  resolu- 
tkm  at  A  eertafn  amount.  Some  time  afterwards  an 
extsMiTB  aeheme  for  sewage  works,  which  was  not  in 
eontcnpIatioQ  at  the  time  the  defendant's  salary  was 
fixed,  was  entered  upon,  and  the  amount  of  labonr 
thrown  upon  the  defendant  was  consequently  very 
lugely  bereased.  Then  in  the  face  of  day,  and  by  the 
proper  authorities,  an  extra  amount  of  money  is 
regoltrly  foted  to  him.  What  part  of  the  section  has 
been  hifringed  ?  The  policy  of  the  section  is  clear.  It 
la  to  pre?ent  officers  and  serrants  of  a  local  authority 
fXoBi  bSTing  any  interest  in  any  contract  or  bargain 
Bade  with  their  employers  for  the  purposes  of  the  Act. 
Ho  doabt  there  are  some  provisions  of  the  statute  which 
a  pern  acting  perfectly  bond  fide  might  nsTertheless 
inAinge,  but  the  point  of  this  particular  action  is  that 
As  defendant  exacted  or  accepted  this  money  under 
ookiir  of  his  office  or  employment.  In  my  opinion  the 
langnage  of  the  section  points  to  a  tranaaotion  altogether 
ontiide  the  determination  by  the  local  authority  of  the 
lemimeration  to  be  paid  to  their  officers  and  setTants. 
HovBfer,  whether  that  be  so  or  not,  there  was  in  the 
ptesent  ease  every  element  to  give  the  local  authority 
Joziadietion  to  vote  the  defendant  this  snm. 

It  becomes,  therefore,  immaterial  to  consider  whether 
or  sot  this  snm  would  come  under  the  head  *'  allow- 
aaeas/*  For  mj  own  part  I  cannot  concur  with  the 
liew  ezpresaed  by  Cotton,  Ii.J.,  iu  BurgeaB  ▼.  Clark, 
and  adopted  by  Field,  J.,  in  E.  ▼.  Mayor  of  RamsgaU, 
that  the  meaning  of  the  word  is  confined  to  "the  use 
of  a  room  or  coals  or  candles  or  nr tides  of  the  like 
kind  or  an  allowance  for  the  payment  of  them." 

Wbatever  the  true  meaning  of  the  word  may  be  it 
obrioualy  includes  extra  payment  for  extra  work,  and 
ftii  case  cornea  exactly  within  it.  It  would  be  paying 
too  great  a  compliment  to  this  frivolous  caae  if  I  were 
to  expound  the  section  more  fully. 

The  appeal  muat  be  dismissed. 

Itfid  BaHXXt  M.B. — I  am  entirely  of  the  aame 
(i^Bisa,  and  I  wiU  only  add  that  I  do  not  alter  one 
vwd  of  what  I  said  in  Burge8$  t.  Clark  as  to  the 
Mttiog  of  the  vrord  "allowances."  "It  Is  a  payment 
beyoDd  the  salary  of  the  offloer  for  additional  services 
lodsied  by  him." 

Iaslxt,  L. J,— I  agree. 

BoKeitor  for  the  appellant,  Alewmder  Pope. 

fieUdtor  for  the  respondent,  O,  Rohina. 
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Bouxxx  V,  Davis,  (a.) 

Simir-^Eight  of  way — Boating  ^/{ecreolion— Oul-de-sac 
— Eighwaiy  —  Dedication  —  Evidence  —  AffldaviU  — 
Ooimniaitofier  to  adtniniater  oath9^R.  8,  C,  ord. 
8e,f.  54. 

Adkn  to  redrain  the  defendant  from  interfering  with 
poib  and  chains  whieh  the  plaintiff,  the  owner  of  the  bed 
•/  tAs  fiver  under  a  tUle  derived  from  the  Crown,  had 
placed  in  the  Biver  Mole  to  etap  the  waterway.  Counter-^ 
daim  by  the  defendant,  who  woe  not  a  riparian  ownrr^ 
for  am  injunition  to  reatrain  any  hindrance  to  the 
fWMVB  of  hia  boofs.  He  baaed  hie  claim  on  a  public 
right  of  highway  over  part  of  tJte  river,  not  on  a  right  of 
reereatioiL      The  evidence   ahowed   that  the  reach  in 
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uestion  waa  not  tidal ;  that  it  could  not  be  approached 
boats  from  below  ;  that  its  depth  waa  artificial,  and 
depended  on  mill  dama;  that  it  had  never  been  need  for 
purpoaea  of  commerce,  or  aa  a  way  from  one  public  place 
to  another  ;  that  there  waa  no  public  acceaa  to  it  at  one 
end,  and  it  waa  doubtful  whether  there  waa  any  public 
acceta  to  it  for  boata  at  any  point ;  that  no  one  except  the 
milUownera  had  done  anything  towarda  maintaining  it 
a  a  a  waterway;  tJiat  there  had  been  a  conaiderable 
amount  of  boating  on  the  reach  by  riparian  owner  a  and 
by  othera  in  boata  brought  from  a  distance,  chiefly  for 
fiahing,  but  that  no  right  to  fiah  waa  claimed,  and  that 
peraana  boating  had  hardly  ever  been  interfered  with. 

Held,  that  the  uaer  had  been  permisaive,  and  not  of 
right,  and  ifiat  the  defendant  muat  be  restrained  from 
removing  the  obatrudion. 

Obaervationa  on  the  manner  in  which  affldavita  are 
awom  before  commiaaionera  to  take  ocUha. 

Trial  of  action. 

This  action  was  brought  to  decide  whether  there  was 
a  public  right  of  boating  on  the  River  Mole  between 
Esher  and  Oobham.  It  was  commenced  by  the  plaintiif 
as  riparian  owner  of  both  banks,  but  he  subsequently 
bought  the  bed  of  the  river  from  persons  who  had 
obtained  it  by  grant  from  the  Grown,  and  was  permitted 
to  issue  a  new  writ  reljing  upon  the  title  thus  acquired. 
Adjournment  under  B.  8.  0.,  ord.  36,  r.  34,  was  waived, 
the  actions  were  consolidated,  and  the  hearing  proceeded 
with,  reserving  the  question  of  costs. 

A  large  number  of  witnesses  were  examined,  and  the 
facts  were  found  by  Eay,  J.,  as  follows : — 

The  River  Mole  runs  nnder  Oobham  Bridge  and  some 
miles  further  on  nnder  Esher  Bridge  into  the  Thames 
near  Hampton  Oonrt.  It  is  not  tidal.  Extraordinary 
high  tides  have  been  known  to  affect  the  Thames  as  far 
as  Hampton  Oonrt,  but  the  highest  known  tide  would 
not,  as  the  levels  show.  If  there  were  no  obstrnction, 
raise  the  water  of  the  Mole  much  beyond  its  month, 
and  not  nearly  so  far  as  Esher  Bridge.  But  there  are 
obstructions.  Some  distance  from  the  Thames  the 
Mole  divides  into  two  streams,  one  of  which  takes  the 
name  of  the  Emt>er.  Across  the  Mole,  at  a  point  where 
these  two  streams  again  approach  one  another,  about 
800  yards  from  the  Thames,  is  a  mill  which  completely 
stops  the  waterway.  Higher  up  is  another  obetruotion, 
and  egain  before  reaching  Esher  Bridge  the  river  is 
dammed  by  some  mills  which  formerly  were  paper  mills, 
which  were  burnt  about  1853,  and  remained  unocoupied 
for  many  years  until  they  were  used  for  the  manufacture 
of  linoleum.  It  is  proved  that  if  the  sluices  at  these 
mills  were  drawn  the  river  between  Esher  and  Oobham 
Bridges  could  not  be  used  for  boating,  except  in  times 
of  flood.  It  would  be  merely  a  string  of  pools  united 
hy  a  shallow  stream.  But  thus  dammed  up  there  is 
water  enough  to  float  canoes,  punts,  and  skiffs  nearly  up 
to  Oobham  Bridge.  For  100  yards  or  thereabouts  below 
that  bridge,  howefer,  the  river  is  very  shallow,  and 
occasionnlly  it  is  difficult  to  get  up  further.  Above 
Oobham  Bridge,  I  understand,  the  rlfer  is  dammed  up 
again.  This  waterway  has  not  been  used  for  pur- 
poees  of  commerce.  Once  when  a  railway  bridge  was 
being  built  some  brieks  were  brought  down  over  part  of 
j  it,  and  on  another  occasion  some  poles  cut  by  the  side 
of  the  stream  were  floated  down  on  a  punt ;  but  except 
these  instances  there  has  been  no  traffic  on  it  other  than 
boats  for  pleasure,  with  occasional  fishing.  There  is  no 
access  for  boats  from  the  Thames  without  taking  them 
out  of  the  water  and  carrying  them  over  the  land  of  pri- 
vate persons  past  the  mill  dams  I  have  mentioned.  An 
attempt  has  been  made  to  prove  a  right  of  access  for 
boats  from  the  road  over  Eaher  Bridge  by  the  aide  of 
that  bridge.  That  attempt  has  not  been  suooessfnl.  I 
am  satisfied  that  there  is  no  public  right  of  access  for 
boats  from  the  road  to  the  river  at  that  point.    At  tiie 
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paper  milla  lower  down  a  road  leads  under  a  railway 
aroh  and  thenoe  parallel  with  the  railway  on  the  Esher 
aide  of  the  river  to  the  paper  mills.  At  this  point  boats 
have  occasionally  been  brought  on  trolleys  and  laanched 
into  the  mill  dam. 

It  is  disputed  whether  this  road  is  pablic  for  Tehicles. 
A  footpath  crosses  the  ri¥er»  but  the  cart  road  stops  at 
the  milL  There  is  no  STldence  of  any  wayfarer  having 
ased  the  river  as  a  continuation  of  this  road.  Higher 
up  tbe  public  highway  approaches  the  rifer  at  two 
points.  One  is  where  the  defendant  keeps  some  boats. 
The  road  is  separated  from  the  river  by  posts  and  rails 
having  at  one  end  a  space  2ft.  wide  through  which  a 
man  can  pass,  but  boats  can  only  be  got  from  the  road 
to  the  river  by  passing  them  over  or  under  the  rails,  and 
across  a  narrow  strip  of  land  between  the  rails  and  the 
river.  Again,  at  a  place  called  the  Shrimper  the  road  is 
raOed  oil  in  like  manner,  leaving,  however,  a  space 
through  which  cattle  can  be  taken  to  the  river  to  water. 
This  place,  however,  does  not  seem  to  have  been  used 
much,  if  at  all,  as  an  access  for  boats.  There  is  a  lane 
running  down  to  the  river  called  Water-lane,  which  it  is 
suggested  led  to  a  ford  in  former  times  before  a  bridge 
was  buUt  at  Esber.  There  is  no  evidence  that  anyone 
ever  brought  a  boat  by  this  road  and  put  it  on  the  river 
at  this  place.  A  great  effort  has  been  made  to  prove 
that  there  was  a  public  access  to  the  riverside  at  Oobbam 
Bridge.  This  has  entirely  failed.  The  road  to  that 
bridge  cannot  be  reached  from  the  river  without  crossing 
the  land  of  private  owners,  over  which  there  is  no  right 
of  way.  The  result  is  that  the  Biver  Mole  from  Cobham 
Bridge  through  Esher  Bridge  to  the  dam  at  the  paper 
mill  is  a  natural  stream,  whose  depth,  if  the  dam  were 
removed,  would  not  be  sufficient  even  for  a  canoe  to  pass 
between  the  two  bridges.  Its  depth  is  entirely  artificial, 
and  upon  this  depends  its  capacity  for  boating  traffic.  It 
is  not,  and  never  was,  a  way  from  Esher  to  Oobham,  or 
from  any  one  public  pUce  to  another.  It  is,  in  fact,  a 
long  pond  approachable  by  a  high  road  at  one  or  more 
pointa  along  its  course.  It  has  never  been  used  aa  a 
waterway,  except  for  purposes  of  pleasure  and  recreatiou. 
The  defendant  has  let  boats  for  hire  for  about  eight 
years.  He  is  not  a  riparian  proprietor.  The  house  he 
occupies  is  at  some  little  distance  from  the  river.  He 
keeps  his  boats  by  the  river  at  the  place  I  have  described, 
which  does  not  belong  to  him.  He  has  no  right  of 
occupation  there.  The  plaintiff  is  owner  of  an  estate 
which  lies  on  both  rides  of  the  river,  and  for  some 
distance  indudee  the  opposite  banks.  He  has  recently 
stopped  the  waterway  with  posts  and  chains.  These  the 
defendant  broke  down.  Hence  arose  this  litigation.  The 
plaintiff  sudS  to  prevent  his  obstruction  being  interfered 
with.  The  defendant  counter-claims  for  an  injunction  to 
leatrain  any  hindrance  to  the  passage  of  his  boats. 
Originally  the  plaintiff  sued  as  riparian  proprietor, 
claiming  that  the  bed  of  the  river  where  hie  land  came 
down  to  it  on  both  sides,  and  half  the  bed  where  only 
on  one  side,  was  his  property.  At  the  hearing  this 
daim  was  abandoned  and  the  new  one  set  up  by  pur- 
chase, since  the  commencement  of  the  action,  of  the  soil 
and  bed  of  the  river  all  the  way  from  Oobham  Bridge 
downwards  from  persons  who  had  obtained  it  by  grant 
from  the  Orown  in  1820.  Since  that  time  the  property  so 
granted  has  been  in  settlement,  and  has  practically 
belonged  to  sucoessive  tenants  for  life  till  the  last  few 
year^  As  the  real  question  is  the  public  right  of  using 
the  river,  the  plaintiff  was  permitted  to  issue  a  new  writ 
relying  upon  the  title  to  the  bed  of  the  river  thus 
acquired  derivatively  under  the  Orown  grant  in  1820, 
the  question  of  costs  being  left  to  the  court. 

Mighy,  Q.O.,  Bmihaw,  Q.O.,  and  Le9dt,  for  the 
plaintiff,  referred  to  Hargrwves  v.  Diddami,  83  W.  B. 
888,  L.  B.  10  Q.  B.  582. 

Sarrit,  Q,0.,  NwmUh,  Q.G,,  and  Oswald,  for  the 


defendant. — ^The  public  have  access  to  the  titer  at 
various  points,  and  have  boated  on  it  as  of  right  lot 
many  years.  They  have  thus  acquired  a  right  of  way 
by  user  even  if  they  cannot  land  on  the  banks  or  get  oat 
at  tbe  other  end  without  trespasriog.  Other  riparian 
owners  used  the  whole  of  the  river,  and  they  ooold  onlj 
do  that  as  representing  the  public  The  bed  of  the  lifat 
was  in  tbe  Orown,  so  the  public  had  the  right  of  navigat- 
ing it,  and  the  Orown  could  not  interfere  with  that  right : 
Hargrave's  Tracts,  pp.  6,  8  ;  Ort'Ewing  v.  Oolgu^m, 
2  App.  Oas.  839  ;  MilM  v.  RoBt^  5  Taunt.  705  ;  Mwjihi 
V.  Ryan^  16  W.  B.  678,  2  Ir.  Bep.  0.  L.  143 ;  Phearoa 
Watercourses,  pp.  90,  95  ;  Blunddl  v.  0<M«raU,  5  B.  A 
Aid.  268  ;  Maepheraon  v.  SccUish,  Ac,  SocieUf,  13  App. 
Oas.  p.  760,  37  W.  B.  Dig.  156 ;  Mercer  v.  WoodgaU,  18 
W.  B.  116,  L.  B.  5  Q.  B.  26 ;  Mann  v.  Brodie,  10  App. 
Oas.  378,  33  W.  B.  Dig.  179 ;  MarshaU  v.  UUeswikir 
Co.,  20  W.  B.  U4,  L.  B.  7  Q.  B.  166 ;  Toung  v.  Oirfi- 
bertaon,  1  Macq.  455 ;  Buglw  Charity  v.  Merrywtaffur, 
11  East,  375  n. ;  Arnold  v.  Blahe,  19  W.  B.  1090,  L.  B. 
6  a  B.  433 ;  TrotUr  v.  Harri$,  2  T.  ft  J.  285 ;  Goddard 
on  Easements,  3id  ed.,  p.  355  ;  Mayor  of  ColchesUf  t. 
Brooke,  7  Q.  B.  339.  [Kay,  J.,  referred  to  Diekm  v. 
Shaw,  Hall  on  the  Seashore,  2nd  ed.,  app.,  p.  45.] 

Bigly,  Q.C,  in  reply.— No  right  of  way  from  oae 
place  to  another  has  l^en  proved.  The  riparian  ovnea 
have  at  most  acquired  private  rights  attached  to  their 
tenements,  but  we  say  that  all  boating  was  permisiiftt. 
There  was  no  dedication  to  the  public :  Dyce  v.  loiy 
Jame$  Hay,  1  Macq.  305 ;  Campbell  v.  Lang,  1  W.  B. 
538,  1  Macq.  451.  Since  1820  there  haa  never  been  aa 
owner  against  whom  dedication  could  be  presumed. 

Cur,  adv,  vwU* 

Dec  3. — Eat,  J.,  stated  the  facts,  and  proceeded :-« 
The  defendant  Justifies  his  acts  as  one  of  thepablio. 
His  case  is  that  the  river  from  Oobham  Bridge  through 
Esher  Bridge  to  the  paper  mills  is  a  highway.  He 
makes  no  claim  for  a  right  of  recreation  by  ouatom.  Sooh 
a  claim  is  known  to  our  law,  but  is  carefully  restrietad. 
It  cannot  exist  as  a  right  in  the  public  generallj,  bit 
must  be  confined  to  the  inhabitants  of  a  particular  dis- 
trict: FUch  V.  Bawlinge,  2  H.  Bl.  893;  SaH  of 
Coventry  v.  WiUet,  12  W.  B.  127.  For  all  the  par- 
posee  of  this  case  the  right  claimed  is  similar  to 
a  right  of  highway  on  land  not  covered  by  water.  Id 
Ort'Ewing  v.  Oolquhoun  Lord  Hatherley,  0.,  speak- 
ing of  the  Biver  Leven,  a  non-tidal  river  in  ScoUs&d, 
says:— "There  are  two  totally  distinct  and  diHeceofi 
things — the  one  is  the  right  of  property,  and  the  other 
is  the  right  of  navigation.  The  right  of  navigation  ia 
simply  a  right  of  way.**  Lord  Blackburn  in  the  saois 
case  says :— *'*  There  was  evidence  of  user  in  this  water- 
way by  vessels,  such  that  similar  evidence,  if  the  qaes* 
tion  had  been  as  to  the  user  of  a  land-way  by  carriages, 
would  have  established  the  public  right."  I  must  treat 
the  claim  of  the  defendant,  therefore,  as  if  it  wers  a 
claim  to  establish  a  right  of  highway  on  dry  land. 

Now,  in  the  case  of  such  a  claim,  a  very  material 
consideration  is.  By  whom  has  the  roadway  besa 
metalled,  repaired,  and  maintained  in  order  P  In  a  dis- 
pute as  to  the  alleged  right,  the  answer  to  this  question 
may  be  decisive.  Here  there  has  been  no  maintenaaes 
of  the  waterway  by  anyone,  except  that  the  mill-owner, 
I  suppose  to  insure  the  fiow  of  water  to  his  milU  seem 
to  have  employed  men  to  dredge  out  the  silt  or  ballast  as 
it  is  called.  The  width  and  direction  are  defined  by  the 
banks  of  the  river.  I  naked  during  the  argument  if 
there  was  any  authority  for  saying  that  a  lake  ia 
private  grounds,  touched  at  one  part  only  by  a  publie 
road,  could  be  subjected  to  a  right  which  would  make  it 
a  highway  by  persons  launching  boats  (rom  the  road 
and  boating  on  it  for  pleasure. 

No  such  authority  has  been  produced.    Bot  i 
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was  made  to  MarahaU  t.  The  UUeiwakr  Co.     That 
eaae,  howeTer,  was  one  in  which  the  right  of  naTigation 
in  the  Ulleflwater  Lake  waa  admitted,  although  the  soil 
of  the  bed  of   the  lake  waa  .aaid  to  be  tested  in  the 
plaintiiL    How  the  right  was  aoqaired  doee  not  appear, 
nor  does  the  aotoal  decision  touch  any  of  the  questions 
which  have  to  be  dedded  in  this  case.    The  nearest 
ana]<^g7  i&  the  case  of  a  way  claimed  on  dry  land  would 
be  to  suppose  a  track  determined  by  an  avenue  of  trees 
some  miles  long  in  the  park  or  other  land  of  a  private 
owner,   to  which  there  was  no  public  access  save  from 
a  road  oroasing  it  at  right  angles,  and  to  suppose  that 
penoas  driying  along  that  road  had  been  accustomed, 
when  they  pleased,  to  turn  into  one  or  other  part  of 
thia  aTenne   and  drive  up  and  down  it  for  pleasure. 
Would  that  user,  however  long  continued,  make  that 
avenne  a  highway  P  or  would  the  legal  inference  be  that 
anoh  use,  being  merely  for  amusement,  had  always  been 
permisaive,  which,    of  course,  could  not  grow  into  a 
right  P    When  it  is  sought  to  establish  a  right  by  evi. 
denoe  of  user  it  is  not  enough  to  say  that  such  a  right 
might  be  the  subject  of  an  actual  grant    Lord  St. 
Leonards,  0.,  said,     in    Dyce  v.  Lctdy  Hay :    "  That 
it  doee  not  follow  because  a  right  may  be  granted— i.6., 
becaose  it  is  grantable  by  law — therefore  it  may  be  pre- 
aoribed  for."    Another  important  fact  is  that  the  way 
dafmed  is  not  a  way  from  one  public  place  to  another. 
In   OamphtU  v.  Lang  Lord  Oranwortb,  0.,  said  that, 
■peaking  generally,  "A   public  right  of  way  means  a 
right  to  the  publio  of  passing  from  one  public  place  to 
another  pubUo  place.    It  was  suggested  that,  by  the 
law  of  Scotland,  there  might  be  a  public  right  of  way  from 
a  given  publio  place,  but  neither  terminating  in  a  public 
place  nor  leading  to  a  publio  place.     I  doubt  whether 
that  can  be  the  law  of  Scotland  any  more  than  it  is  the 
law  cf  England.*'    The  only  portion  of  the  way  in  dis- 
pute in  that  case  was  across  the  park  of  the  appellant 
to  the  confluence  of  the  rivers  Clyde  and  Oart.     But  the 
Loid  Ohanoellor  said  :^"  The  abstraot  question  whether 
the  eoofloenoe  of  two  rivers  can  be  a  terminua  a  quo  or 
a  termdnus  ad  quern  of  a  public  right  of  way  does  not 
in  the  pieeent  case  arise.    The  question  here  is  as  to  a 
poblic  right  of  way  up   to,   and    which   may  extend 
beyond,  the  confluence— a  right  to  go  further  on  so  as 
ultimately  to  reach  a  good  fermtntis  ad  guem.*'    I  have 
rqf erred  to  the  report  of  the  case  in   13  Sees.    Oas., 
Sad  aeries,  1180,  where  it  is  stated  that  the  claim  was 
to  a  footpath  to  the  confluenoe  of  the  Clyde  and  Cart, 
and  communioatiDg  with  a  path  along  the  east  bank  of 
the  Cart  leading  to  Inshinuan  Bridge." 

In  Tomng  v.  Ouihberiean  the  question  arose  upon  an 
iaaue  directed  whether  there  existed  a  public  right  of 
wuj  thioogh  the  appellant's  land  to  Starleybora,  and  the 
appeal  waa  from  the  disallowance  of  exceptions  to  the 
directions  of  the  Lord  Justice  Clerk  who  tried  the  ease. 
Lord  Oranwortb,  L.C.,  said:— It  was  said  that  the  issue 
vas  objectionable  for  this  reason,  that  Starleybum  is 
lot  a  public  phwe  ;  but  even  supposing  that  Starleyburn 
Is  net  a  publio  place,  still  if  the  right  of  way  went  be- 
yond it,  that  would  be  sufftdent.  If,  indeed,  Starley- 
b«m  had  been  a  mere  private  house  to  which  the 
pubUe  had  been  in  the  habit  of  going  from  Burntisland 
aad  returning  back  again,  I  believe  the  case  would  not 
have  properly  come  within  the  description  of  a  public 
light  of  way ;  for  the  owner  might  destroy  the  house 
and  shut  up  the  way,  and  then  there  would  be  an  end 
of  it  But  here  the  right  of  way  extended  further.  It 
had  a  publio  terminus  at  each  end.  If  Starleyburn 
were  not  a  public  place,  then,  in  order  to  prove  a  puldic 
right  of  way,  the  party  must  prove  that  the  road  to 
Bearieybom  and  beyond  Starleybum  on  to  Aberdour 
waa  a  publio  road.  So  held  the  learned  Judge  and  I 
qvlto  agree," 

The  right  claimed  by  the  defendant  in  the  present 
•etkm  does  net,  as  I  have  pointed  out,  fulfil  this  con- 


dition. There  ie  no  public  access  to  the  river  at  Cobham 
Bridge  or  navigable  waterway  beyond.  Nor  do  I  think 
there  is  any  publio  access  at  Esher  Bridge,  apd  it  is 
doubtful  if  there  is  at  the  paper  mill.  The  right 
claimed  is  therefore  a  right  of  boating  up  and  down  in 
a  part  of  a  river  which  has  no  public  acoess  at  one  end 
at  any  rate. 

But  it  is  argued  that  a  eul-ds-sae  may  be  a  highway. 
That  is  so  in  a  street  in  a  town  into  which  houses  open 
and  which  is  repaired,  sewered,  and  lighted  by    the 
publio  authority  at  the  expense  of  the  publio.     Lord 
Cranworth  instances  Connaught- place,  which  opens  into 
the  Edgware-road  {Toung  v.  Ouihberteon  and  see  Rughy 
Ohariiy  v.  MerryweaiJier).    But  I  am  not  awaro  that 
this  law  has  ever  been  applied  to  a  long  tract  of  land 
in  the  country  on  which  publio  money  has  never  been 
expended.    This  is  one  obrious  objection  to  the  defend- 
ant's claim.    I  have  examined  the  eridence  in  this  case 
with  care.      Many   of  the   witnesses   were    labourers, 
many  were  very  old  persons,  speaking  from  obviously 
defective  recollection.      Very  many  broke  down  com- 
pletely under  cross-examination.    The  true   result  of 
the  eridence  is  this.    As  far  back  as  anyone  can  recol- 
lect there  has  been  boating  on  this  part  of  the  Biver 
Mole.     Originally    it  was  only    by    the    owners    and 
occupiers  of  land  on  the  banks  who  kept  punts,  and 
then  some  few  boats  for  the  use  of  themselves  and  their 
workmen,  and  lent  them  oooasionally  to  friends.    Then 
by  degrees,  and  at  first  quite  secretly,  a  few   persons 
ocoupying  land    on   the   river    bank    began    to    take 
remuneration  for  lending  their   boats.     They  did   not 
make  any  charge,  but  received  what  the  borrower  chose 
to  give.    In  one  case,  it  is  said,  a  shoulder  of  mutton 
was  given  by  a  butcher  for  the  use  of  a  boat,  though 
the  alleged  recipient  denies  it.    In  another  case  the 
boat-owner,  meeting  a  man  who  had  borrowed  it,  sug- 
gested   to  him  that  he  had  made  no  payment,   and 
apologised  for  the  suggestion  by  saying  that  it  was  a 
perquisite  for  his  son,  who  took  care  of  the  boat.    The 
persons  who  so  began  to   let  boats  were  chiefly  the 
successive  occupants  of   a  cottage  near  Eeher  Bridge. 
Tills  cottage  had  a  garden  which  went  down  to  the  river, 
and  within  the  garden  was  a  creek  leading  from  the 
river  next  to  the  bridge  road,  in  which  boats  were  kept. 
These  cottagers  were  intrusted  with  the  oare  of   boats 
belonging  to  private  owners  ;  and  by  degrees  aoqaired 
one  or  two  boats  of  their  own,  and  let  or  lent  these  in 
the  manner  I  have  described.     Besides  this,  adventaroas 
persons  from  the  neighbourhood  of  Walton  or  Thames 
Ditton,  and  sometimefi  from  London,  have  hbred  oanoes 
and  sometimes  boats  from  boat  builders  on  the  Thames, 
and  sent  them  on  to  the  Mole,  generally,  by  the  road  to 
the  Paper  Mill,  for  a  day's  excursion  in  the  summer 
time,  and  this  practice  has  been  more  frequent  of  late 
years  till  somewhat  interfered  with  by  the  defendant's 
letting  of  boats.    This  growing  practice  of  boating  for 
pleasure,  indnding  flsUng,   has   not  been    effectively 
interfered  with  till  the  plaintiff  put  his  obstruction  across 
the  stream.    There  is  some  evidence  that  Mr.  Spicer, 
who  owned  land  below  Esher  Bridge,  made  objection  to 
persons  who  were  not  landowners  on  the  river.     One  of 
these  owners.  Sir  Biohard  Frederick,  also  made  objec- 
tion, and  since  1864  there  has  been  a  notioe  fixed  up 
near  the  river,  in  one  part  of  this  section  of  it,  warning 
persons  against  trespassing  in  boats  for  fishing  or  other- 
wise.     Probably  the  riparian  owners  did  not   oare  to 
interfere  with  one  another  in  boating,  if  they  had  the 
right  to  interfere,  and  it  was  not  easy  to  distinguish 
strangers.    The  real  owners  of  the  bed  of  the  stream 
under  the  Crown  grant  in  1820  had  no  land  on  this  part 
of  it.    They  did  not  interfere. 

How  does  this  eridenoe  establish  that  the  river  is  a 
highway  P  On  the  one  hand,  the  court  would  be 
reluctant  to  interfere  with  a  healthy  recreation  for  the 
people,  espeoiaUy  in  a  populous  district  like  Esher,  and 
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within  reach  of  such  a  oity  aa  London.  On  the  other, 
oare  muat  be  taken  that  private  property  is  not  unduly 
infaded.  If  the  defendant  ie  right,  he  or  any  other 
person  in  England  may  launch  any  number  of  canoes, 
boatF,  barges,  steam-launches,  or  the  like  upon  this 
riTer,  fill  it  with  a  crowd  of  pleasure-seekers,  and 
utterly  destroy  the  pri?acy  of  those  who  ha?e  houses  on 
the  stream.  The  use  at  present  made  of  it  by  the  public 
is  Tory  inconsiderable,  and  an  interference  will 
do  Tery  little  harm  to  anyone  except  to  the  defendant 
in  his  business  of  letting  boats.  I  cannot  oTerlook  these 
considerations,  though  they  do  not  determine  the  ques- 
tions of  law  iuYoWed  in  this  dispute. 

Upon  these  questions  my  opinion  is  against  the  defend- 
ant. His  claim  is  to  impose  on  land  a  new  serritude, 
or  rather  to  establish  a  highway  under  conditions  which 
are  inconsistent  with  a  right  of  that  kind.  I  think  the 
true  inference  from  all  the  e?idenoe  is  that  the  use  made 
of  the  riyer  has  been  permissiYe,  and  not  of  right.  It 
is  material  to  that  question  that  much  of  the  evidence 
shows  that  those  who  boated  on  this  ri?er  did  so  in 
many  cases  for  the  purpose  of  fishing.  There  is  no 
pretence  that  there  is  any  public  right  of  fishing,  or  any 
evidence  that  could  establish  such  a  right.  The  fishing, 
then,  must  have  been  permissive,  and  it  is  difficult  to 
say  that  boating  for  that  purpose  could  have  been  of 
right.  Moreover,  the  mode  in  which  those  who  let  boats 
took  remuneration  shows  they  were  aware  it  would  prob- 
ably be  objected  to,  if  known,  and  that  they  clearly 
understood  that  strangers  only  boated  there  by  toler- 
ance. It  is  possible  that  the  riparian  proprietors  may 
ba  able  to  establish  a  private  right  of  way,  or  a  right 
of  boating  for  recreation  for  themselves  and  their  friends 
by  custom. 

I  do  not  give  any  opinion  on  the  question  whether 
there  is  any  such  right  or  custom.  Neither  would 
entitle  the  public  to  boat  on  the  river  or  support  the 
claim  that  it  is  a  highway.  Even  if  the  boating  of  the 
public^  so  far  as  they  have  used  it,  was  not  permissive, 
I  am  of  opinion,  for  the  reasons  I  have  given,  that  the 
defendant  has  not  proved  that  this  part  of  the  River 
Mole  is  a  highway,  and,  as  his  claim  is  that  and  nothing 
else,  I  dismiss  his  counter-claim  with  costs.  As  the 
defendant  is  not  a  riparian  proprietor,  and  only  claims 
as  one  of  the  public,  he  had  no  right  to  remove  the 
obstruction  placed  by  the  plaintiff  in  the  river.  But  I 
must  take  it  to  be  clear  that  the  plaintiff,  when  he 
placed  that  obstruction  in  the  river,  was  acting  under  a 
supposed  right  to  the  bed  of  the  river  aa  riparian  pro- 
prietor, which  he  now  admits  he  had  not.  Under  the 
grant  from  the  real  owners,  he  has  since  obtained  the 
soil  of  the  river  bed,  and  may  now  maintain  that 
obstruction  against  the  defendant  at  any  rate.  There 
must,  therefore,  ba  an  injunction  to  restrain  the  defend- 
ant from  interfering  with  it.  I  give  no  costs  of  the 
plaintiff*a  action,  but  order  him  to  pay  the  defendant's 
costs  of  it  up  to  the  time  when  the  new  writ  was 
issued.  I  think  the  evidence  should  all  be  treated  as 
taken  on  the  counter-claim,  except  the  proof  of  the 
plaintifi^s  title;  and  the  costs  of  the  evidence,  with 
that  exception,  must  be  paid  by  the  defendant.  The 
summons  by  the  defendant  to  have  this  action  tried  by 
a  jary  I  refuse  with  costs.  There  must  be  the  usuid 
directions  for  set-off.  I  desire  to  call  the  attention  of 
the  profession  to  a  matter  of  importance,  which  has 
been  forcibly  brought  to  my  notice  in  this  case — I  mean 
the  duty  of  commissioners  to  administer  oaths  where  a 
witness  is  swearing  to  the  oontents  of  an  affidavit.  In 
this  case  certain  witnesses  contradicted  the  statements 
made  by  them  in  affidavits  sworn  in  this  cause  in  such  a 
startling  manner  that  I  required  an  explanation  of  the 
mode  in  which  those  affidavits  were  sworn.  The  com- 
missioner before  whom  they  were  sworn  attended  in 
coorty  and  in  answer  to  questions  from  me  he  informed 
me  thttt  he  went  with  a  solicitor  in  the  cause  to  the 


houses  of  the  several  witoeases  ;  that  the  affidavits  were 
not  read  over  in  his  presence,  and  that  be  took  no  means 
to  ascertain  whether  the  witnesses  knew  to  what  they 
were  swearing.  I  was  told  by  counsel  that  this  mode  of 
performing  the  duty  of  a  commissioner  to  adminiBter 
oaths  was  not  uncommon.  I  must  express  my  strong 
disapproval  of  such  a  practice.  The  commiseioQer'i 
duty  before  he  administers  the  oath  ia  to  satisfy  bimself 
that  the  witness  does  thoroughly  understand  what  he  \» 
going  to  swear  to ;  and  he  should  not  be  satisfied  on 
this  point  by  anyone  but  the' witness  himself.  For  thit 
reason  it  has  been  the  rule  since  the  time  of  Lord  Haid- 
wioke  that  the  court  does  not  accept  an  affidavit  sworo 
before  the  solicitor  in  the  cause,  nor  bis  clerk,  although 
be  may  be  a  commissioner  :  In  re  Hogan^  3  Attc.  S13 ; 
Wood  V.  Barpur,  3  Beav.  S90 ;  ffopkin  v.  Hopkin,  I 
W.  B.  275,  10  Hare  App.  2 ;  Duke  of  Northumherldnd 
v.  Todd,  26  W.  R.  350,  7  Oh.  D.  780.  The  court  re- 
quires the  security  of  an  independent  oommiaaioDer,  and 
it  is  obvious  that  he  ought  not  to  take  only  the  state- 
ment of  a  solicitor  in  the  cause  that  the  witness  knovs 
what  is  in  the  affidavit.  Where,  as  in  this  case,  man; 
of  the  witnesses  are  in  a  humble  position  of  life,  1  do 
not  see  how  the  commiBsioner  can  be  aatufled  without 
having  the  affidavits  read  over  in  his  presence.  If  an 
edueated  man  says  to  him,  "  I  have  read  over  thii  > 
affidavit,  to  the  truth  of  which  I  am  going  to  swear,'* 
and  all  the  statements  are  accurate,  that  may  in  sone 
cases  be  sufficient.  But  I  confess  I  wish  that  it  w ai 
made  incumbent  upon  the  commissioner  in  every  osee  to 
go  through  the  affidavit  with  the  witness,  and  to  refoae 
to  take  his  oath  until  he  was  satisfied  that  the  witjees 
understood  and  intended  every  statement  in  it.  A 
great  deal  of  false  swearing  would  be  prevented  if  thii 
were  done. 

Solicitors,  Lewis  &  Lewis  ;  Thomas  NoUm, 


In  re  Boskrtsoit  (a  Soucitob).  (a.) 

Soliciior-'Taxation  of  cosis^Third  parl^^DtUmy  of 

hiU^Peiition  of  course-Service  of  ordnr^AikirMjfi 

and  SolieUors  Ad,  1843  (6  <fe  7  VitL  e.  73),  s.  88. 

The  common  form  allegation  in  a  petition  of  count 

tJuit  the  solicitor  "  delivered  to  your  petitioners  his  Wl  of 

fees  and  dislursements'*  is  a  mate^al  aliegation  vfhieh 

is  not  satisfied  hy  a  merely  constructive  ddivery* 

The  ordinary  practice  as  to  delivery  of  hills  of  cofU 
hy  mortgagees*  and  hy  trustees*  sciidtors,  stated. 

Motion. 

Oeitain  copyholds  belonging  to  two  co-owners  were  sold 
in  September,  1888,  to  a  purchaser  named  Fien. 
Bobertaon  and  Bird,  aolicitors,  acted  jointly  in  the  sale, 
though  Bird  had  the  actual  conduct  of  the  sale.  In 
October,  1888,  Frere  wrote  to  Biid,  whom  he  beUeyed  to 
be  sole  solieitor  for  the  vni^ors,  reqneatiDg  biic  to 
arrange  for  the  enfranohisemeut  of  the  copyholdi » lo 
that  they  might  be  conveyed  as  freehold,  and  saying 
that  ho  would  pay  Burd  the  ohargea  and  expenses.  Bird 
informed  Bobertson  of  the  letter,  and  asked  him  to  take 
the  necessary  steps  for  the  enfranohiaement  so  far  ai 
Robertson's  clients  were  concerned. 

In  May,  1889,  Bobertson  was  lequeated  by  Bird  ^ 
send  all  his  coats  to  him,  and  he  made  out  bis  bul 
relating  to  the  enfranchisement,  addressed  to  his  dientoi 
amounting  to  £17  7s.,  which  he  sent  to  Bird,  whoaent 
it  on  to  Frere.    In  sending  the  biU  to  Bird,  BobertoM*^ 

(a.)  Reported  by  V.  db  8.  Fowxb,  Esq.,  BairiBter-i*- 
Law. 
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wrote  aajing  he  was  not  Bwaie  of  the  natare  of  the 
mdertaking  aa  to  ooete  between  the  porohaeer  and 
Yendore,  and  was  doabtf  al  what  coete  ooald  be  properly 
indoded ;  on  the  next  day  he  wrote  to  Frere,  stating 
that  he  had  aent  hia  bill  of  ooata  to  Bird,  bat  that  aa  he 
did  not  know  the  terma  of  the  undertaking  he  feared 
aooie  of  the  ooata  might  prove  inaocorate.  Frere  die- 
potad  the  bill  of  ooata,  and  Bobertaon  then  offered  to 
withdraw  it,  and  make  ont  a  freah  bill  atriotly  aa  againat 
the  pnrohater,  or  to  obtain  payment  of  hia  ooata  from 
Biid,  leaving  him  to  obtain  them  from  Frere.  Thia 
Fiere  declined. 

On  the  17tti  of  June,  1889,  Frere  obtained  an 
ordinary  third-party  order  for  taxation  on  the  uanal 
petition  of  coarse  by  a  third  party,  oontaining  the  uaaal 
alkgation  that  on  or  about  the  28th  day  of  May  the 
aaid  aoUdtor  "  deli?ered  unto  the  petitioner  hia  bill  of 
leea  and  diaburaementa  whioh  the  petitioner  ia  liable  to 
pay,"  under  which,  in  Bobertaon'a  abaenoe,  the  bill  waa 
taxed  down  to  J5  38.  Bobertaon  alleged  that  he  had 
never  been  aerred  with  the  order  to  tax,  though  he 
admitted  notioe  of  two  appointments  had  been  aent  bim 
from  the  taxhig  maater'a  office. 

fiobertiOB  now  mofed  that  all  farther  proceedings 
under  thia  order  might  be  atayed,  and  that  it  might  be 
diaoharged  aa  irregular. 

Otwcddy  tot  the  motion.— Firat,  Bobertaon  waa  never 
•errcd  with  the  order  to  tax.  Secondly,  Bobertaon 
never  delivered  any  bill  of  ooata  to  Frere :  In  re  Carven, 
8  Beav.  436 ;  In  re  Orundy,  Kwshaw.  &  Go.,  29  W.  B. 
581;  17  Oh.  D.  108. 

Fctrvdl,  for   Frere,  eontrm  [Ohitty,  J.,  referred    to 
In  «  Braum,  15  W.  B.  1030,  L.  B  4  Bq.  464]. 
(hwM  replieel. 

Curt,  J. — Im  thia  oaae  Mr.  Frere  haa  obtained  the 
eoemion  third-party  order  to  tax,  and  the  order  oontains 
what  leema,  from  the  various  forma  that  I  have  been 
able  to  look  at,  to  be  the  uaual  and  oommon  allegation  iu  a 
thiid*party  order,  that  the  aoUoitor  haa  "  delivered  "  the 
bill  "to  the  petitioner,"  the  peraon  whoae  right  to  tax 
of  eoosBe  ariaee  under  the  38th  aection.  The  faota  in 
the  pieeent  oaae,  however,  ahow  no  direct  delivery  to 
Mr.  Frere.  [Hia  lordahip,  after  referring  to  Bobertaon'a 
itatement  that  he  waa  not  aware  of  the  exact  terma  of 
the  pnrehaaer^a  undertaking  aa  to  the  ooata  of  the 
enfranehiaementi  to  the  fact  that  the  purchaaer  was  not 
aware  that  there  waa  more  than  one  aolicitor  acting  in 
the  matter,  and  to  Bobertaon'a  offer  to  deliver  a  freah 
bill  of  coita,  continued : — ]  Kow  I  am  going  to  decide 
thia  case  on  what,  after  all,  may  well  be  rather  a  narrow 
KRnmd,  bnt  what  I  am  aatiefled,  in  point  of  law,  is  the 
eoireet  ground.  There  are  aeveral  ordinary,  or  what  I 
may  call  <<  typical,"  third-party  oaaea— oaaea  where  the 
BMrtgagor  ia  liable  to  pay  the  ooata  of  hia  own  mort- 
gagee. In  auch  a  case  as  that,  where  the  bill  is  taxed 
u  between  the  mortgagor  on  the  one  hand  and  the 
mtgagee'a  soUoitor  on  the  other,  the  mortgagor  ia 
•Blitled  to  atand  in  the  poaition  of  the  mortgagee  him. 
lalt 

Kow  the  delivery  in  the  ordinary  practice  by  the  mort- 
gBgae'a  aolidtor  of  hia  bill  of  coata  ia  not  to  hia  own 
diMtt,  but  it  ia  to  the  mortgagor  or  to  the  mortgagor'a 
■alkttor,  and  conaequently  one  finda  that  in  the  oommon 
loim  in  the  ordera  there  ia  an  allegation  that  the  mort^ 
gagor  haa  had  the  biU  delivered  to  him  by  the  mort- 
Sagor'a  aoUeitora.  I  think,  for  the  reaaona  whioh  I  am 
BOW  about  to  atate,  that  that  ia  a  material  aUegation, 
beeauae  there  are  caaea  in  which  the  bill  whioh  the 
■nHcitor  dalivera  to  hia  own  client,  the  mortgagee,  ia  a 
bai  which  would  be  abaolutely  right  aa  between  himaelf 
ttd  the  mortgagee,  though  poaaibly  not  ao  between  him- 
adf  and  the  mortgagor.  The  mortgagee  might  have 
Md  hit  aolicitor  to  do  certain  thinga;  the  aolicitor 


might  have  explained,  in  hia  ordinary  oourae  of  duty, 
"  I  will  do  that  for  you,  but  recollect,  if  it  ia  done,  you 
cannot  charge  the  mortgagor."  The  mortgagee  might 
aay,  "  Well,  I  will  have  it  done,"  and  then  the  aolicitor 
delivere  his  bill  to  the  mortgagee,  whioh  ia  a  proper  bill 
aa  between  the  two.  That  bill  is  not  delivered,  I  will 
aaaume,  in  point  of  fact,  to  the  mortgagor  or  hia  aolici- 
tor. Can  the  mortgagor  obtain  taxation  of  it  upon  an 
allegation  that  the  biU  haa  been  *'  delivered  to  him  "  P 
In  my  opinion  he  cannot.  I  think  the  delivery  of  the 
bill  cannot  mean  a  oonatruotive  delivery  of  the  bill,  and 
there  would  be  no  oonatruotive  delivery  of  the  bill  in  the 
caae  which  I  have  juat  put. 

So  alao  in  the  caae  of  a  truetee  and  ce$tui8  que  iruai, 
where  the  truatee  employe  hia  own  aolicitor.  That  ia  an 
ordinary  typical  caae.  In  that  caae  the  truatee  may 
have  given  special  inatrnotiona  to  the  aolicitor  which 
would  warrant  him  and  juatify  him  aa  between  himaelf 
and  hia  individual  client,  the  truatee,  in  making  certain 
ohargea ;  upon  that  the  aolidtor  might  draw  ont  hia  bill 
and  aend  it  in  to  the  truatee,  but  I  think  that  that 
could  not  be  called  a  **  delivery."  Certainly  it  cannot 
be  aaid  in  point  of  fact  to  be  delivery  to  the  oetiuU  que 
truBit  and  I  think  in  the  oaae  I  am  putting  it  would  not 
be  right  to  hold  that  oonatruotively  it  waa  a  delivery  of 
the  bill  to  the  eestuis  que  truet  There  may  be  caaea,  of 
oouraei  in  which  the  bill  haa  been  paid,  aa  waa  the  case 
in  In  re  Broum — a  oaae  in  which  the  bill  had  been  paii 
out  of  the  truat  eatate.  I  am  not  putting  that  caae  at 
all,  I  am  putting  the  caae  of  the  unpaid  bill,  but  I  think 
juatice  would  be  done  to  the  aolicitor  in  auch  a  caae  aa 
that,  and  that  he  would  be  entitled  to  charge  hia  own 
individual  client  with  the  work  which  he  had  done, 
though  he  would  not  have  a  right  to  charge,  and  could 
not  oharge,  the  aame  bill  aa  againat  the  eatate. 

I  am  not  prepared  to  aaaent  to  the  propoaition  of 
oonatruotive  delivery.  Of  oourae  there  may  be  upon  the 
faota  auch  a  caae  aa  I  am  going  to  atate,  that  the  bill  ia 
aent  to  the  mortgagee  aimply  for  the  pnrpoee  of  hia 
handing  it  over  to  the  mortgagor  iu  auoh  a  way  that, 
upon  the  facta,  the  court  might  fairly  hold  that  it  waa  a 
delivery,  and  upon  the  particular  facta  before  mo  there 
ia  certainly  acme  ground  for  aaylng  In  the  flrat  Inatance 
thai  thia  bill  of  Mr.  Bobertaon'a  waa  aent  with  that  view. 
Bat  then  I  must  look  at  all  the  droumatanoea  of  the 
caae,  and  it  appeara  to  me  that  there  wan  a  right  on  the 
part  of  the  aolioitor  in  thia  oaae,  aa  between  himaelf  ou 
the  one  hand  and  Mr.  Frere  on  the  other,  to  withdraw 
the  bill  and  to  reoaat  it.  There  ia,  of  oourae,  one  of  the 
pointa  in  diapute.  Where  there  haa  been  a  delivery  of  a 
bill  the  aolicitor  cannot  withdraw  it  for  the  purpose  of 
eacaping  taxation.  That  ia  the  eatabliehed  law  on  the 
matter,  and,  if  the  bill  had  been  actually  ddivered  to 
Mr.  Frere,  Mr.  Bobertaon  could  certainly  not  have  with- 
drawn the  bill ;  but,  in  the  droumatancea  of  thia  case, 
I  think  the  allegation  in  the  petition  ia  not  made  out  in 
point  of  fact,  and  that,  aa  I  have  explained,  it  ia  a 
material  allegation,  and,  therefore,  though  I  wiah  to 
make  no  unneceaaary  reflection  on  either  aide,  the  case  is, 
in  my  opinion,  one  in  whioh  I  ought  first  to  diaohargo 
the  order,  on  the  ground  that  there  waa  that  miatake  iu 
the  obligation  aa  to  delivery ;  and,  secondly,  I  think, 
having  regard  to  all  the  droumatancea  of  the  caae,  and  to 
what  I  conaider  the  trumpery  and  trifling  natare  of  the 
whole  thing,  the  Juatioe  of  the  oaae  will  be  met  if  I  dia- 
oharge  the  order  without  coats. 

Solidtora,  Harold  A,  Farman  ;  Frere  &  Co. 
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COBFOBAHOF   OF  XHB   SOVS  OF  THB  ClKBAT  V.  ChXISI 
OKUBOKf   OZFOBD. 

UniverHiy^C6tt€g&^Exhiliiian8^G(md{Uons  of  tenure 
— "  Holy  orderi  "  —  College  eioMee  —  Univenitiei 
TeiU  Ad,  1871,  $$.  2,  ^-^UnivernHee  of  Choford  and 
Cambridge  Ad,  1877,  M.  S,  12,  14, 17,  51. 

P.,  10^0  died  in  1726,  5y  A<«  ttriU,  daied  in  1728,  jmM 
otfiain  property  to  a  eorporation  upon  trmi  thai  the 
income  thereof  ihouid  **  he  eqtaaUy  divided  between  ten  of 
the  $erviior$  of  ChriH  Church  College  in  Oaford,  §ueh 
ae  the  dean,  two  of  the  canons,  and  »i»  of  the  eenior 
itudenU  of  the  eaid  college  $haU  recommend  under  thdr 
hande  for  their  tolbriety,  diligence  at  their  etudiea^  and 
of  parte  fit  for  a  minister  of  the  Goepel  and  designed  for 
hqly  ordere." 

By  the  Univeniiiee  of  Omford  and  Cambridge  Ad, 
1877,  commieBionere  were  appointed,  who  were  empowered 
to  make  new  datutee  for  any  cdlege  (inter  alia)  for 
altering  or  regulating  the  oonditione  of  eligibility  or 
appointment  to  any  emolument  or  oj/tee  held  in  and 
connected  with  a  college.  The  Ad  alto  provided  for 
appeali  against  such  datutes  when  made,  and  enaded 
thai,  in  framing  them,  the  commissioners  should 
have  regard  to  the  original  intention  of  the  founder. 
Under  this  Ad  the  commiseioners  made  certain  datutes 
/or  Christ  Church,  one  of  which  provided  thai  the  P. 
foundation  should  be  applied  to  the  support  of  ooUege 
esnhibiiioners,  who  sJhould  be  elected  after  eooaminaiion  in 
such  subfeds  and  in  such  manner  as  the  governing  body 
shotdd  determine.  No  appeal  was  made  by  the  corpora" 
ticn  against  this  provision, 

EM,  that  the  commissioners  had  power  under  the  Ad 
to  make  this  provision,  and  that,  inaemuch  as  no  appeal 
againd  ii  had  bem  made  by  the  corporation,  it  was  now 
binding,  and  thai  the  P.  exhibitions  mud  now  be  regu- 
lated thereby,  without  regard  to  the  provieion  contained 
in  the  wHl  reloHve  to  the  fitness  of  the  emhibiHoners  for 
miniders  of  the  Qospd  and  deeigned  for  holy  orders. 

Adjoutned  rammona. 

Edward  Paanoefort,  who  died  in  1728,  bj  hie  will, 
dated  the  26th  of  May,  1723,  directed  hit  execntors  out 
of  hit  personal  estate  to  purchase  land  and  hereditaments 
of  good  fee  simple  estate  of  the  dear  yearly  Talne  of 
£100,  and  when  purchased  to  contey  the  same  to  the 
Corporation  of  the  Sons  of  the  Olergy  and  their  suc- 
cessors, upon  trust  by  and  out  of  the  annual  rents  and 
profits  of  the  said  lands  to  pay  to  eight  ministers'  widows 
of  honest  repute  and  known  industry  £5  per  annum 
each  as  therein  mentioned,  and  "upon  further  trust 
that  the  residue  of  the  rents  and  profits  of  the  lands 
that  shall  be  so  purchased  and  settled  shall  be  equally 
divided  between  ten  of  the  serritors  of  Christ  Church 
College  in  Oxford,  such  as  the  dean,  two  of  the  canons, 
and  5x  of  the  senior  students  of  the  said  college  shall 
recommend  under  their  hands,  for  their  sobriety  and 
diligence  at  theit  studies  and  of  parts  fit  for  a  minister 
of  the  Gospel  and  designed  for  holy  orders,  the  same  to 
be  paid  yearly  on  the  feast-day  of  the  Sons  of  the 
Clergy."  The  Corporation  of  the  Sons  of  the  Clergy 
aboTe  mentioned  was  incorporated  by  Royal  Charter  in 
1678  for  the  purpose  of  reoeiTing  and  distributing  funds 
for  the  benefit  of  the  widows  and  children  of  clergy  of 
the  Church  of  England,  and  they  hold  various  properties 
and  funds,  some  of  which  axe  applicable  for  special 
trusts. 

In  pursuance  of  the  directions  contained  in  the  will, 

(a.)  Beported  by  W.  Itdot  Coox,  Esq.,  Banrister-at- 
Law. 


the  executors,  shortly  after  the  death  of  the  testator, 
purchased  certain  lands,  and  the  rents  whereof  w«n 
applied  aa  directed  down  to  1856,  whan  they  wne  M 
and  the  proeeeds  invested  in  Oonaols  in  the  nssN  U 
the  corporation. 

Since  this  trust  came  into  operation  down  to  the 
year  1887  it  had  been  the  praotfoe  of  the  corporation  to 
pay  over  the  income  of  the  fond  which  represented  thii 
benefaction  upon  a  oertifloate  signed  by  the  dean,  tvo 
of  the  canons,  and  six  of  the  aenior  students  of  Ciiiiit 
Ohurch,  certifying  that  the  persona  named  in  that  oerti- 
flcate  were  servitors  of  Christ  Chnroh,  and  posMMl 
the  qualifications  which  were  mentioned  in  the  will  of 
the  testator.  But  recently  the  question  bad  sriasi 
whether  that  course  ought  any  longer  to  be  psnoad, 
and  whether,  in  point  of  fact,  tbe  qualifloations  width 
were  attached  by  the  testator  to  this  benefaetioB  osght 
to  be  regarded  aa  any  longer  in  force  or  required  it 
order  to  entitle  tbe  aervitors,  or  the  exhibitioDon  vlio 
had  taken  their  place,  to  the  benefit  of  the  obaritsbie 
trust  declared  by  the  wilL 

The  present  summons  was,  therefore,  taken  cot  br  the 
corporation  against  the  Dean  and  CAiapter  of  Obriit 
Church  and  others,  and  it  asked  for  the  determinatioD  of 
the  qneatio'ns:  (1)  Who  were  entitled  to  the  reddooof 
the  income  of  the  trust  estate  by  the  will  directed  to  he 
divided  aa  therein  mentioned  P  (2)  Whether  the  pleintiffB 
ought  to  pay  the  residue  of  the  inoome  to  tbe  defendiot 
corporation  for  division  amongst  persons  reoomoeDded 
by  the  dean,  two  of  the  canons,  and  six  of  the  itadesti 
without  such  persons  having  been  recommende.1  aeof 
parts  fit  for  a  minister  of  the  Gospel  and  designed  for 
holy  orders  P  (3)  What  conditions  (if  any)  were  attsohed 
to  the  gift,  and  what  certificate  or  recommendation  the 
plaintiib  were  entitled  to  demand  before  payment  of  the 
residue  of  the  income  to  the  defendant  corporation  P 

The  statutes  and  ordinanoes  dealing  with  oollogo 
emoluments  and  foundations,  so  far  as  they  ars  natariil 
to  the  present  question,  are  the  following  :— 

By  the  Oxford  University  Lot,  1854  (17  &  18  Bit.  & 
81),  commissioners  were  appointed  who  were  eaipoveiei 
to  make  ordinances  in  the  events  thereby  profidod. 

By  section  26  of  one  of  these  ordinances  it  was  pfo- 
vided  :  *'  It  shall  be  lawful  for  the  dean  and  chapter  to 
alter  in  such  manner  as  they  think  fit  the  designstioo  of 
the  servitors,  and  to  apply  the  exhibitions  of  the  foondip 
tion  of  Archbishop  Boulter  for  servitors,  Mr.  Paaneofoit, 
Dr.  Gardiner,  Bishop  Prampton,  Dr.  Cotton,  and  Ma. 
Paul,  to  the  supoort  of  tbe  persons  bearing  alteied 
designations." 

By  tbe  Christ  Chnrch,  Oxford,  Act,  1867,  two  orfia. 
anoes,  dated  respectively  the  9th  of  January  and  16tb  of 
April.  1858,  which  had  been  made  for  Christ  Chareh^ 
the  commissioners  under  the  Act  of  1854,  were  '^P^ 
and  the  ordinance  set  forth  in  the  schedule  to  the  A^ 
was  substituted  therefor.  The  latter  part  of  theflot 
clause  of  such  new  ordinance  provided  that  '*  '^^  ^ 
vitorships  existing  within  the  house  shall  bo  Difi»- 
tained  either  under  that  designation,  or  under  loeb 
new  designation  as  the  governing  body  b^'^^^ 
mentioned  may  determfnn;  and  the  exhibitione  of  w^ 
foundation  of  Archbiotiup  Boulter  for  eer»itoi«,  !«• 
Pauncefort,  Dr.  Gardiner,  Bishop  Framp ton,  Pr.  Cotninf 
and  Mrs.  Paul,  may,  in  the  latter  case,  be  appUed  torn 
support  of  persons  bearing  such  altered  deeignation. 

By  the  Univerattgr  Teats  Act,  1871  (84  Victc.  W^ 
s.  2,  the  word  "coUoge"  includes  the  <*thedrri  « 
house  of  Christ  Church  in  Oxford;  and  "ofaoe  n* 
eludes  (inter  alia)  every  <' studentship,  tatoiW> 
scholarship,  and  exhibition,  and  also  any  ofio^^V^u,^ 


ment  not  in  this  section  spedfled,  the  inoooie 


of  which 


is  payable  out  of  the  revenues  of  any  of  **»«••**  J}^ 
vezBities  "— <.f.,  Oxford,  Cambridge,  and  Dw^^*"*":.  Z 
any  ooUege  within  the  said  unifersities,  ^^^^. 
held  or  enjoyed  by  any  member  aa  such  of  tbeiiW  b^ 
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f«nitiM,  or  of  any  college  within  anj  of  the  aaid 
uniTenitiM.'* 

Bj  aeotion  8  it  ie  proTlded  that  pereona  taking  lay 
academical  degreea  or  holding  lay  academic^  or 
collegiate  o£9oea  are  not  to  be  reqaired  t^  subaoribe  any 
formnlaiy  of  faith.  Ac.  *<ProYided  that  (1)  Kothing 
in  this  aection  ahali  render  a  layman  or  a  peraon  not  a 
member  of  the  Ohnrcfa  of  England  eligible  to  any  oflloe 
or  capable  of  ezerciaing  any  right  or  privilege  in  any  of 
the  aaid  nniferaitiee  or  coUegea,  which  oflloe,  right,  or 
priTilege,  under  the  authority  of  any  Aot  of  Parliament 
or  any  statute  or  ordinance  of  such  uniYcraity  or  college 
in  force  at  the  time  of  the  paaaing  of  thia  Aot,  ia 
reatrioted  to  peraons  in  holy  ordera,  or  ahall  remoye  any 
obligation  to  enter  into  holy  orders  n  Lich  ia  by  such 
authority  attached  to  any  auch  ofllee." 

By  the  Universities  of  Oxford  and  Cambridge  Act, 
1877  (40  ft  41  Vict  c  48),  two  bodies  of  oommisaionera 
were  appointed,  for  a  limited  period,  for  the  pnrpoae 
of  reviaing  the  atatntes  of  the  IlniTeraitiea  of  Oxford 
and  Cambridge  and  their  reapective  collegea  and  halla, 
and  for  making  new  ones. 

The  more  material  parts  of  the  etatute  are  the  follow- 
ing :-*- 

By  section  2  "college"  ia  defined  aa  inolading 
the  cathedral  or  hoaae  of  Ohriat  Church  in  Oxford  ; 
and  "emolument**  aa  including,  among  other  things, 
"servltorahip,  sizarahip,  aub-Biaarahip,  or  oth«r  place 
in  the  nniveraity,  or  a  college  or  hall,  having  at- 
tached thereto  an  income  payable  out  of  the  revenues 
of  the  nniveraity,  or  of  a  college  or  hall,  or  being  a 
place  to  be  held  and  enjoyed  by  a  head  or  other  member 
of  a  college  or  hall  aa  auch,  or  bai iug  attached  thereto 
an  income  to  be  ao  held  aod  enjoyed,  arialng  wholly  or 
in  part  from  an  endowment,  benefaction,  or  truat/* 

By  eeetiou  12  power  ia  given  to  the  eommiaaioners  to 
make  statutes  for  the  university  and  for  any  college  or 
hall. 

By  section  14  "the  oommisaionera,  in  making  a 
stacota  all^ting  a  university  or  college  emolument, 
shall  have  regard  to  the  main  design  of  the  founder, 
except  where  the  same  has  ceased  to  be  observed  before 
the  passing  of  this  Act,  or  where  the  tmata,  oonditiona, 
or  directions  affecting  the  emolument  have  been  altered 
ia  anbatance  by  or  under  any  other  Act.'* 

By  aection  17  *'  the  oommisaionera,  in  atatutea  made 
by  ibem  for  a  college,  may  from  time  to  time  make  pro- 
vision for  the  following  purpoaes  relative  to  the  college, 
or  any  of  them : — 

"  (1)  For  altering  and  regulating  the  conditions  of 
eligibility  or  appointment,  including,  where  it  aeems 
ilt,  tlMiac  relating  to  age,  to  any  emolument  or  ofAce  held 
in  or  connected  with  the  college,  the  mode  of  election 
or  appointment  thereto,  and  the  value,  length,  and  con* 
ditiona  of  tenure  therof,  and  for  providing  a  retiring 
penaioa  for  a  holder  thereof  :     .     •     . 

**  (8)  for  modifying  the  truata,  oonditiona,  or  direc- 
tioiia  affecting  any  college  endowment,  foundation,  or 
gift,  or  aay  property  belonging  to  the  college,  or  the 
head  or  any  member  thereof  aa  auch,  as  far  as  the  com- 
misaioncsa  think  the  modification  thereof  necessary  or 
expedient  for  giving  effect  to  atatutes  made  by  them  for 
Ac  college." 

Tbo  Act  further  contains  provisions  (aection  44)  for 
tha  coostitntion  of  a  committee  to  be  styled  the 
Uniwdties  Committee  of  the  Privy  Council;  (aection 

45)  for  the  submission  by  ths  eommiaaioners  of  statutes 
made  by  them  to  the  Queen  in  Council ;  and  (section 

46)  for  petitions  to  the  Queen  in  Council  by  governing 
bodiea  and  others  directly  affected  by  such  atatutes  for 
their  disallowance. 

Bjr  section  51,  "Every  statute  or  part  of  a  statute 
made  iiy  the  commissioners,  and  approved  by  Order  in 
Council,  shall  be  binding  on  the  nniveraity,  and  on 
erary  college  and  hall;  and  shall  be  effectual,  notwith- 


atanding  any  instrument  of  foundation  or  any  Aot  of 
Parliament,  Order  in  Council,  decree,  order,  statute,  or 
other  instrument  or  thing  oonatituting  wholly  or  in  part 
an  instrument  of  foundation,  or  confirming  or  varying 
a  foundation  or  endowment,  or  otherwiae  regulating  the 
nniveraity,  or  a  college,  or  hall." 

By  section  57  nothing  in  the  Act  ia  to  be  conatined 
to  repeal  any  provision  of  the  Universities  Tests  Aot^ 
1871;  and  by  section  58,  "Where  the  commissioners, 
by  any  statute  made  by  them,  erect  or  endow  an  ofOce 
declared  by  them  in  the  statute  to  require  in  the 
incumbent  thereof  the  poaaeasion  of  theological  learning 
which  (notwithstanding  anything  in  this  Act)  they  are 
hereby  empowered  to  do,  provided  the  oflloe  be  not  a 
headship  or  feUowship  of  a  college,  then  the  Univeraities 
Tests  Act,  1871,  shall,  with  reference  to  that  office,  be 
read  and  have  effect  as  if  the  statute  had  been  made 
before  and  was  in  operation  at  the  passing  of  the 
Universities  Teats  Act,  1871." 

Under  the  last  mentioned  Act  the  Oxford  Oommis- 
aionera made  certain  statutes  for  Ohriat  Church,  of  which 
clause  23  was  as  follows  : — 

"The  exhibitions  of  the  foundations  of  Archbishop 
Boulter  for  servitora,  Hr.  Pannoefort,  Dr.  Gardiner, 
Biahop  Frampton,  Dr.  Cotton,  and  Mrs.  Pan!,  shall  be 
applied  to  the  support  of  college  exhibltionera,  who 
ahall  be  elected  after  examination  in  such  subjects  and 
auch  manner  as  the  governing  body  ahall  determine. 
Notice  of  each  election  shall  be  given  in  the  same 
manner  as  that  preaoribed  above  for  the  (lection  of  open 
Buholars,  and  the  exhibitioner  ahall  be  elected  at  first 
for  two  years  only,  the  tenure  of  theae  exhibitions  being 
renewable  in  the  same  manner  as  that  allowed  for 
acholarahips,  and  on  the  same  terms.  No  person  shall 
be  appointed  to  one  of  these  exhibitions  unless  he  ahall 
give  aufflcient  proof  to  the  dean  of  his  need  of  such 
arsiatanoe  to  enable  him  to  obtain  the  benefit  of  a 
univeraity  education." 

Olauae  22  dealt  with  open  acholarahips,  and  it  pro- 
vided:—"There  ahall  be  an  election  to  five  open 
acholarabipa  in  every  year;  they  shall  be  tenable  for  two 
years  from  the  day  of  election,  if  the  peraon  elected  be 
already  a  member  of  the  univeraity,  if  otherwise,  from 
the  Midsummer  Day  next  following,  and  (at  the  expira« 
tion  of  auch  two  yeara)  ahall  then  determine  unleae  the 
go? erniag  body  have  by  reaolutlon  declared  themselves 
satiafied  with  the  iuduatry  and  good  conduct  of  the 
scholar,  in  which  case  the  acholar's  tenure  ahall  be 
renewed  for  a  further  term  of  two  yeara." 

Bighy,  Q*0.f  and  Dibdin,  for  the  corporation*  -— 
Aaauming  that  thia  is  an  emolument  within  the  Aot  of 
1877,  the  commiasionera,  in  framing  the  statutes  for 
Ohriat  Church,  had  no  Jurisdiction  to  disregard  the 
express  deaign  of  the  founder,  which  waa  to  impose  a 
religious  qualification  upon  the  holders  of  his  Mchibi- 
tions.  We  aubmit^  however,  that  thia  ia  not  an  emolu- 
ment within  the  Act,  and  that  the  exhibitioners  are  not 
holders  of  any  **  office  "  within  the  meaning  of  the 
Univeraities  Tests  Act,  1871. 

Buckley ,  0.(7.,  and  Zifnydon,  for  the  Dean  and  Chapter 
of  Ohriat  Church  and  the  exhibitioners.— The  exhibi- 
tioners are  holders  of  an  *' office"  within  the  Act  of 
1871.  Further,  the  eommiaaioners  had  power  to  make 
theae  statutes  under  the  Act  of  1877,  which  have  been 
duly  approved  aa  required  by  the  Act.  No  appeal  was 
ever  made  sgainat  them,  and  they  are  therefore  now 
binding.  The  corporation  cannot,  therefore,  now 
require  that  the  recipients  of  this  benefaction  shall  be 
deaigned  for  holy  ordera* 

They  referred  to  AUorney-Oeneral  v.  Sidney  Sueun 
College,  L.  B.  4  Ch.  722,  18  W.  B.  Oh.  Dig.  148;  Seg. 
V.  Hertford  College,  27  W.  B.  347,  3  Q.  B.  D.  693. 

Ingle  Joyce,  for  the  Attomey-Oeneral,  aupported  the 
contention  of  tihe  other  d^f^ndanta, 
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High  Ck>nBT. 


In  bb  Paunobfobt.  —In  bb  Baoh's  Dbsion. 


High  Ooma. 


Jnne  4.— Stibijmo,  J.»  stated  the  will  and  con- 
tiDued  : — Now,  that  benefaction  is  one  which  had  in 
contemplation  that  the  recipients  of  it  should  be 
intended  for  holy  orders  in  the  Ohnrch  of  England. 
It  also  appears,  I  think,  plainly  enough  on  the  face  of 
this  will  that  poverty  was  to  be  an  element  in  the 
qualification  of  the  person  to  whom  the  benefaction  was 
to  be  made.  [His  lordship  then  stated  the  facts  and  the 
provisions  of  the  Tarions  statutes  and  ordinances  above 
set  forth.  With  reference  to  clause  26  of  the  statutes 
made  under  the  powers  contained  in  the  Act  of  1854, 
bis  lordship  observed  that  it  clearly  did  not  in  any  way 
affect  the  conditions  of  tenure  or  eligibility  to  this 
benefaccion,  but  simply  provided  that  if  the  olergy  saw 
fit  to  alter  the  designation  of  the  servitors  the  exhibi- 
tions on  the  foundation  might  be  applied  for  the 
persons  bearing  the  altered  designation.  As  to  the 
Universities  Tests  Act,  1871,  it  did  not  appear  to  bis 
lordship  to  be  necessary  for  the  decision  of  the  case 
that  he  should  express  any  opinion  as  to  the  eifect  of 
that  Act  on  the-  tenure  Of  those  exhibitions,  and,  there- 
fore, he  desired  to  abstain  altogether  from  in  any 
way  expressing  any  opinion  on  the  construction  of  the 
statute.  His  lordship  then  referred  to  the  Act  of  1877, 
and  continued : — ]  Now,  first  of  all,  what  is  the 
meaning  of  clause  23  of  the  statutes  of  Christ  Ohnrch  f 
It  seems  to  me  that  the  commissioners  who  framed  the 
statute  have  thereby  declared  that  these  exhibitions  of 
the  foundation  of  Mr.  Fauncefort  are  to  be  applied  to 
the  support  of  college  exhibitioners,  to  be  elected  after 
examination  in  such  manner  as  the  governing  body  shall 
determine,  the  notice  of  election  to  be  given  in  the  same 
manner  as  that  prescribed  for  the  election  of  open 
scholars,  and  the  tenure  of  the  exhibitions  is  to  be  for 
two  years  only,  but  renewable  in  the  same  manner  as 
the  scholarships,  and  on  the  same  terms ;  and  they  have 
attached  to  the  tenure  of  these  exhibitions  this  condi- 
tion, that  the  holder  shall  give  suiflcient  proof  of  his 
need  of  such  assistance  to  enable  him  to  obtain  the 
benefit  of  a  university  education.  I  confess  I  cannot 
bring  my  mind  to  doubt  but  that  the  framers  of  the 
statutes  intended  that  the  conditions  laid  down  in  the 
23  rd  clause  of  the  statutes  should  be  the  conditions,  and 
tho  only  conditions,  of  eligibility  for  the  tenure  of  these 
exhibitions. 

Then  the  next  question  is,  Had  they  power  to  make 
such  an  ordinance  with  reference  to  the  exhibitions  P  I 
thick  they  had.  The  first  part  of  section  17  of  the  Act 
of  1877  seems  to  me  to  be  enough  to  determine  the 
question.  It  provides  that  "The  commissioners,  in 
statutes  made  by  them  for  a  college,  may  from  time  to 
time  make  provision  for  the  following  purposes  relative 
to  the  college  or  any  of  them : — For  altering  and 
regulating  the  conditions  of  eligibility  or  appointment, 
including,  where  it  seems  fit,  those  relating  to  age,  to 
any  emolument  or  oifloe  held  in  or  connected  with  the 
college,  the  mode  of  election  or  appointment  thereto, 
and  the  value,  length,  and  conditions  of  tenure 
thereof."  £s  this  an  emolument  held  in  or  connected 
with  the  college?  The  definition  of  "emolument" 
includes  an  exhibition,  and  by  a  series  of  statutes,  one 
of  which  has  received  the  express  sanction  of  the 
Legislature,  this  benefaction  is  described  as  an  exhibi- 
tion of  the  foundation  of  Mr.  Pauncefort  It  seems  to 
me  this  was  an  exhibition,  and  therefore  an  emolument 
and  held  in  Christ  Church.  It  was  held  nowhere  else 
certainly.  That  would  seem  to  me  to  be  enough.  But 
the  commissioners  have  also  power  to  make  provision 
"for  modifying  the  trusts,  conditions,  or  directions 
affecting  a  college  endowment,  foundation,  or  gift " ; 
and,  again,  it  would  seem  to  me  that  it  would  fall  under 
those  words,  and  that  they  have  power  under  those 
words  to  do  what  they  have  done. 

But  then  it  is  aaid  that  section  14  requires  them  to 
hfkve  re|;axd  to  tbe  qiain  design  of  the  fo^^d6r  "  except 


where  the  same  has  ceased  to  be  observed  before  tlie 
passing  of  this  Act,  or  where  the  trusts,  oonditionB,or 
directions  affecting  the  emolument  have  been  sltered  in 
substance  by  or  under  any  other  Act."  It  is  not  for  me 
to  criticise  what  the  commissioners  have  done.  Tbe 
commissioners,  as  it  was  pointed  ont  during  the  srgn- 
ment,  were  men  of  the  greatest  possible  emineDee. 
They  were  dealing  with  the  endowments  of  the  Uoi* 
versities  and  Colleges  of  Oxford  and  Cambridge  aa  a 
whole,  and  they  had  probably  means  of  Judging  which 
are  not  open  to  me.  But,  however  that  may  be,  no 
doubt  the  Legislature  thought  that  difficult  qaeetioni 
might  arise  as  to  which  different  opinions  might  fairly 
be  entertained,  and  for  that  purpose  they  provided  thit 
the  decision  of  the  commissionera  with  referenoe  to  laoh 
matters  should  not  be  final,  but  tbat  there  should  be  an 
appeal  to  the  Universities  Committee  of  the  Prirj 
Council;  and  it  is  enough  for  me  to  say  that,  haiing 
looked  as  carefully  as  I  can  at  the  doonments  in  thii 
case,  I  think  the  Corporation  of  the  Sons  of  the  Glsigy 
might  very  fairly  have  laid  before  the  oommissionera,  or 
before  the  University  Committee  of  the  Privy  GoQBdl, 
the  facts  which  they  have  laid  before  me  on  thfa 
summons,  and  might  have  urged  that  these  exhibitioDi 
ought  to  be  devoted  for  what  they  have  termed  the 
professional  education  of  clergymen,  and  might  have 
asked  that  regard  should  be  paid  to  the  intention  of  the 
founder  as  shown  in  his  will.  However,  thai  ooatie 
was  not  taken,  and  the  statutes  as  a  whole  hsf e  been 
approved.  I  think,  therefore,  that  section  SI  ot  the 
Act  of  1877  applies,  and  that  this  atatute  is  binding  o& 
the  college,  and  is  effectual,  notwithstanding  anyinitn- 
ment  of  foundation. 

It  seems  to  me,  accordingly,  that  the  S3rd  dsuie  o( 
the  statutes  framed  by  the  commissioners  for  Ohiiit 
Church  now  regulates  the  conditions  of  eligibilitj  to 
these  exhibitions  and  their  tenure,  and  that  the  corpora- 
tion can  no  longer  require  from  the  dean,  canons,  and 
students  of  Christ  Church  a  certificate  in  the  formift 
which  they  have  hitherto  been  in  the  habit  of  giving  one, 
but  that  they  are  bound  to  pay  over  the  fund  in  qneitioB 
for  division  among  the  persons  who  are  entitled  to  the 
funds  as  exhibitioners  under  the  23rd  clause  of  the 
present  statutes,  and  that  a  certificate  to  that  effect  ii 
all  that  the  corporation  can  at  present  require. 

Solicitors,  Bridges,  Sawidl,  Heywood,  A  Co.;  Baker, 
Folder f  A  Upperton;  The  Solicitor  to  the  Treoivry. 


June  6, 1889. 


Chan.  Div.  I 
Kekewich,  J.  i 

In  re  Bach's  DESiev.  (a.) 

PaUnis,  Deeigne,  and  Trade-Marke  Act,  1883  (46<I47 

Vict  c.  67),  s.  47— D«iyn— ^tsfralfon  in  a  difirat 

claaa  of  design  already  regi^red — New  midM^ 

Novelty, 

A  design  which  was  already  registered  in  onedast  wa 
registered  in  another  dassfor  a  similar  artide,  hut  mow 
of  a  different  material, 

Hdd,  thai  the  difference  of  material  did  not  mais  fm 
design  "  new  or  original "  toithin  section  47  of  w 
Patents,  Designs,  and  I'rade-Marks  Ad,  1888,  andim 
it  must  be  removed  from  the  register. 

Le  May  v.  Welch,  33  W.  R.  83, 28  Oh.  D.  24,  fdkm. 

Motion  to  rectify  the  register  of  designs  undfic  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883. 

F.  W.  Bach  on  the  1st  of  April,  1886,  registeied  in 
Class  4  (No.  46,391)  the  design  of  a  lamp  shade  maderf 

(a.)  Reported  by  T.  R.  Oolquhouh  Dill,  Esq.,  Barrister- 
at-Law. 
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HlOH  CfoVBT. 


In  SB  Baoh's  Dbsion. — Ex  pabtb  Collins. 


High  Ooubt. 


poioelaiii  in  the  form  of  a  rose  for  fairy  lamps  or  night- 
lights.  In  1888  he  oommenoed  an  action  in  the  Queen's 
Bench  DiTiiion  against  the  Army  and  Nary  Oo-opera- 
tiTe  Society  for  damages  and  for  an  injnnction  to 
restrain  the  infringement  of  his  copyright  in  the  design. 
The  defence  of  want  of  novelty  was  set  up,  and  a 
motion  was  made  on  behalf  of  the  defendants  in  the 
Chancery  Division  for  rectification  of  the  register  by  tho 
remoTsl  therefrom  of  the  plaintiffs  design,  on  the 
ground  that  it  was  neither  new  nor  originfd.  This  was 
the  hearing  of  the  motion.  The  defendants  showed  that 
on  the  S2nd  of  January,  1886,  one  W.  H.  Beed  hal 
regittered  in  Class  13  a  linen  shade  in  the  shape  of  a 
rose  for  lamps  and  candles,  and  thnf.  these  shades  had 
been  sold  immediately  after  the  registration  by  Beed 
sod  by  file  defendants.  Lamp  shades  of  porcelain  in 
the  form  of  fiowers  had  also  been  sold  before  the  date  of 
the  plaintifTs  registration. 

ilsfon»  Q.G^  and  Maerary^  for  the  motion.— The  only 
dsim  that  Bach  can  make  to  novelty  or  originality  in 
this  deeiga  is  that  the  material  used  is  different  from 
that  naed  by  Beed  ;  but  that  is  not  enough  :  Le  May  ▼. 
WMi,  33  W.  B.  33,  88  Ch.  D.  24;  8miih  v.  Fope,  6 
Bep.  Pal.  Gas.  SOO. 

Chadwytk  HtdUy  and  Munroey  tot  Bach. — The  dif- 
ference of  material  is  important  here,  china  being  non- 
ioflsmmable.  Our  registration  is  in  a  different  class, 
sad  therefore  we  are  protected  by  sub-section  (4)  of 
lection  47. 

Th^  dted  Walker^  BunUr,  ^  Go.  ▼.  FaVcirh  Iron 
C%».»  4  Bep.  Pat.  Cas.  390;  Holdiwortk  t.  M*Orea,  16 
W.  B.  226,  Lb  B.  2  H.  L.  880 ;  HarrUon  ▼.  Taylor, 
4  H.  &  N.  815,  8  W.  B.  C.  L.  Dig.  18. 

EmuwiCH,  J. — ^The  appeal  in  a  case  of  this  kind  is,  as 
has  beea  said  in  argument,  both  in  the  first  instance  and 
ia  the  last  resort,  to  the  eye,  and  on  that  appeal  my  eyes 
sie  against  the  respondent.  Mr.  Bead  designed  a  lamp 
shade  in  the  form  of  a  rose,  and  registered  it  in  a  par- 
tiealar  ebwiL  Hr.  Bach  tried  to  improTC  upon  that,  and 
in  one  sense  he  haa  improTed  upon  it,  for  his  shade, 
Bade  of  cUnAy  ia  not  open  to  the  obvious  objection 
which  aiSaeted  the  linen  shade  of  Mr.  Beed.  He  was 
thus  enabled  to  make  farther  improTcmenta  by  narrow- 
ing the  apertnre,  and,  as  is  suggested,  inoteasing  the 
illuminating  power.  But  the  real  question  is,  did  he  or 
did  he  not  adopt  the  design  of  Mr.  Beed  P  For  the  Act 
says,  section  ^  that  what  may  be  registered  is  '*  any 
new  or  ordinal  design  not  prcTiously  published  in  tho 
United  Kiogdom." 

I  may  dfamiea  the  question  of  publication  here,  for 
Ihefe  ia  no  evidence  of  publication  in  the  sense  of  sale 
hafsie  the  date  of  Baoh's  registration ;  but  apart  from 
that»  the  design  mnat  be  new  or  original.  I  find  a  prin* 
ciple  upon  wUch  to  base  my  decision  in  the  judgment 
of  Fry,  LJ.,  in  Le  May  v.  Wtleh.  He  says  :— *'  The 
meaning  of  the  words  '  novel  or  original  *  is  this,  that 
the  design  mnat  either  be  substantially  novel  or  sub- 
stswtfally  original  having  regard  to  the  nature  and 
of  the  snbjeot-matter  to  whioh  it  is  to  bo 
"Snbjeot-matter,"  as  used  in  this  passage, 
)i  mean  the  material,  but  the  purpose,  of  tho 
.  and  here  in  each  case  the  purpose  was  to  produce 
a  iMsp-abade;  the  subject-matter  was  identioal. 
Bismiflfling  the  second  alternative,  '*  substantially 
•Vnal,'*  I  aak.  What  is  there  here  that  is  **  substan- 
tiaUy  new"?  If  I  look  at  the  specimens  before  me  of 
Mr.  Bead's  sad  Mr.  Bach'a  roses  I  see  distinctions,  but 
noi  aaoze  than  the  difference  of  materiel  would  natu- 
ndljr  ptoduoe.  But  I  am  entitled  to  look  also  at  the 
whidrwaa  actually  registered  by  Mr.  Bach,  and 
that  and  comparing  it  with  Mr.  Beed's  produc- 
tfae  similar!^  is  so  great  that  it  is  difficult  to 
the  one  from  the  other.  As  a  matter  of 
^P'Mig^t  the  design  is  precisely  the  same. 


A  Sootch  case  whioh  was  cited,  WalheTy  Hunter^  <ft 
Co.  V.  Faikirk  Iron  Co,  shows  that  you  may  have  a 
design  used  for  cabinet  doors  and  yet  well  registered  as 
applied  to  kitohen  range  doors.  But  that  is  not  like  the 
present  case.  Here  we  have  a  design  applied,  not  to  a 
difFerent  purpose,  but  to  the  same  purpose  as  the  pre- 
viously registered  design.  As  to  sub- section  (4)  of  section 
47  it  is  quite  true  that  a  design  may  be  registered  in  one 
class  for  particular  goods  although  it  has  been  already 
applied  to  goods  of  an  entirely  different  character  in 
another  class.  But  that  sub-section  does  not  say,  and 
cannot  have  intended  to  say,  that  by  selecting  a  dif- 
ferent class  a  man  may  register,  as  applied  to  certain 
articles  (such  as  lamp  shadeOt  ^  design  which  has 
already  been  registered  as  applied  to  the  same  articles^ 
merely  varying  the  material  in  which  the  articles  are 
made. 

It  seems  to  me  that  there  is  no  novelty  in  this  design 
it  has,  therefore,  not  complied  with  the  provisions  of  the 
statute,  and  the  application  must  be  granted,  with  oosts. 

Solicitors  for  the  applicants,  Tyrrell,  Lewit,  A  Co. 

Solicitors  for  the  respondent,  AUop  A  Co. 


IN  BANKBUPTCY. 


Q  B.  Div.  (Cave,  J.)  Ocf.  30,  1889. 

Ex  parte  Collins. 
In  re  Yabbow.  (a.) 

Bill  of  sale — Hiring  agreement — RegUtration — Bills  ef 
Sale  Act,  1878  (41  &  42  Viet.  o.  31),  *.  ^^BilU  of 
Sale  Act,  1882  (46  S  46  Vict.  c.  43),  «.  8. 

In  1887  a  dissolutUm  of  partnership  was  agreed  upon 
between  the  bankrupt  and  J.  F,  W.^  who  had  premously 
carried  on  business  together  as  saw  mill  proprietors,  and^ 
in  order  to  provide  the  sum  of  £SQ5  required  to  pay  out 
the  retiring  part ne?',  the  bankrupt  applied  to  W.  TF.,  his 
partner*s  brother^  who  was  a  solicitor,  to  advance  him 
£650.  An  agreement  was  come  to  between  the  bankrupt 
and  W,  W.,  by  which  the  bankrupt  sold  to  W.  W.  certain 
of  his  machinery  in  consideration  of  £650.  Hie  machinery 
was  to  remain  in  the  possession  of  the  bankrupt  upon 
certain  terms,  and  the  jS650  was  to  be  repaid  by  instaU 
vients  ewtending  over  ten  years.  A  receipt  was  given  by 
the  bankrupt  for  the  £650,  which  wan  specified  to  be  in 
full  payment  for  the  engine,  boiler,  and  machinery  agreed 
to  be  sold  at  that  price  on  the  termination  of  the  partner' 
ship,  and  a  hire-purchase  agreement  was  drawn  up, 
purporting  to  be  made  between  W,  W.,  called  the 
*^  owner ^*  and  the  bankrupt,  called  the  "  hirer,**  whereby 
the  said  maohinery  was  lot  to  the  bankrupt  upon  the 
terms  and  conditions  tfierein  specified.  Neither  the 
receipt  nor  the  hiring  agreement  were  registered  under 
the  Bills  of  Sale  Acts,  and,  the  bankrupt  having  fUed  his 
petition,  the  machinery  was  claimed  by  his  trustee  as 
forming  part  of  the  bankrupt's  estate. 

Held,  that  there  was  no  document  which  required  to  be 
registered  as  a  bUl  of  sale^  and  that  the  trustee  was  not 
entitled  to  the  proceeds  derived  from  the  sale  of  the 
machinery. 

Application  by  the  trustee  in  the  bankruptcy  for  an 
order  declaring  tiiat  a  certain  receipt  given  by  the  bank- 
rupt to  one  William  Weymouth,  and  a  certain  hiring 
agreement  made  between  the  bankrupt  and  William 
Weymouth,  were,  under  the  Bills  of  Sale  Acts,  Toid 
against  the  trustee,  and  that  ^he  sum  of  £279,  being 
the  prooeeds  of  the  sale  of  the  goods  covered  by  the 
agreement,  belonged  to  him. 

(a.)  Beported  by  0.  F.  Morbbll,  Esq.,  Barrister-at- 
Law. 
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High  Ooubt. 

Ex  PABTB  OOLLINS. 

High  Ooun. 

The  bankmpt  was  a  saw  mill  proprietor,  oarrying  on 
business  at  Upper  HoUoway,  and  in  1888  be  took  into 
partnership  one  J.  F.  Weymonth,  who  brought  the  sum 
of  £500  into  the  business,  which  was  afterwards  carried 
on  under  the  st^le  of  Yarrow  &  Go.  In  1887  J.  F.  Wey- 
mouth was  desirous  of  dissolving  the  partnership,  and  he 
agreed  to  take  for  his  share  the  sum  of  £865  which  was 
then  standing  to  the  orjsdit  of  his  capital  aooount  in  the 
books  of  the  firm.  In  order  to  provide  that  sum  the 
bankrupt  applied  to  William  Weymouth,  the  brother  of 
his  partner,  who  was  a  solicitor,  to  advance  him  a  sum  of 
£650,  and,  after  some  negotiation,  an  agreement  was 
come  to  between  the  bankrupt  and  William  Weymouth 
by  which  the  bankrupt  sold  to  William  Weymouth  certain 
of  his  machinery  in  consideration  of  the  sum  of  £650. 
The  machinery  was  to  remain  in  the  possession  of  the 
debtor,  and  the  £650  was  to  be  repaid  by  certain  instal- 
ments as  provided  by  a  hiring  agreement  to  be  entered 
into. 

Prior  to  the  execution  of  the  agreement  William  Wey- 
month paid  to  the  bankrupt  two  sums  of  £50  and  £25 
respectively  on  aooount  of  the  £650,  for  which  I.  0.  XJ.'s 
were  given,  and  also  the  sum  of  £575,  making  in  all  the 
sum  of  £650,  and  on  May  9,  1887,  the  partnership  was 
dissolved,  the  sum  of  £865  being  paid,  as  agreed  upon, 
to  J.  F.  Weymouth  by  the  bankrupt. 

On  May  16  the  following  receipt  was  handed  by  the 
bankrupt  to  William  Weymouth  :— «  Dear  Sir,— I  beg  to 
acknowledge  the  receipt  of  your  cheque  for  £575,  making, 
with  £50  and  £25  already  paid  me  by  you,  the  sum  of 
£650,  in  full  payment  for  Uie  engine,  boiler,  and  machi- 
nery which  I  agreed  to  sell  you  at  that  price  on  the  ter- 
mination  of  my  partnership  with  your  brother. — J.  T. 
Yabbow." 

Immediately  after  the  diuolution  of  partnership  was 
gazetted  an  agreement  was  drawn  up  which  purported  to 
be  made  between  William  Weymouth  (called  the  *' owner") 
and  the  bankrupt  (called  the  **  hirer  "),  whereby,  after 
reciting  that  after  the  dlBSolution  of  the  partnership  the 
several  articles  mentioned  in  the  schedule  were  purchased 
by  and  now  belonged  to  the  owner,  and  are  ad^tted  to 
be  of  such  value  that  the  amount  thereof,  if  paid  by 
instalments  extending  over  ten  years,  with  interest, 
would  be  £1,005,  and  that  it  had  been  agreed  to  enter 
into  the  arrangement  hereafter  contained,  the  hirer  thereby 
agreed  to  pay  the  owner  by  way  of  rent  for  the  articles 
£60  half  yearly,  to  pay  aU  rent  for  the  saw  mills  where 
the  articles  remained,  and  not  to  part  with  the  poeaession 
or  remove  the  articles,  or  to  assign  the  mills  ;  on  non- 
payment of  any  instalment  or  breach  of  any  of  the  con- 
ditions of  the  agreement  by  the  hirer,  or  on  seizure  of 
the  articles,  the  agreement  was  to  be  determined,  and 
the  owner  or  his  agents  might  re-enter  and  re- take  the 
articles,  and  all  payments  made  were  to  be  forfeited  to 
the  owner;  when  the  hirer  had  paid  £1,000  he  might, 
on  giving  notice  to  the  owner  and  on  paying  an  additionid 
£5,  purchase  the  articles;  until  the  whole  £1,000  and 
£5  were  paid  the  articles  were  to  remain  the  property  of 
the  owner,  and  are  only  let  on  hire  by  him,  but  on  pay- 
ment 08  above  they  were  to  become  the  property  of  the 
hirer. 

Neither  the  receipt  nor  the  agreement  were  registered 
under  the  Bills  of  Sale  Aots. 

The  debtor  failed  to  pay  the  instalments  under  the 
agreement,  and  on  December  20,  1888,  he  filed  bis  peti- 
tion in  bankruptcy. 

The  machinery  was  sold,  and  realized  £279  after 
deducting  expenses,  which  sum  the  trustee  claimed  as 
belonging  to  the  bankrupt's  estate. 

Herbert  Seed,  for  the  trustee.— 'The  whole  tmnsaotion 
here  amounted  to  a  bill  of  sale^  and  as  there  was  no 
document  registered  under  the  Bills  of  Sale  Acts,  the 
money  belongs  to  the  trustee.  Of  course,  if  transac- 
tiona  suoh  as  th^se  are  sepi^Ti^te  and  distinot,  the  Sills  of 


Sale  Acts  will  not  apply.  In  this  hiring  agreemest  then 
was  a  licence  to  seize  as  seouril^  for  the  payment  of  Os 
debt,  and  it  ought  to  have  been  registered.  Then  wii 
no- real  transfer  of  the  property  here.  The  case  is  oorend 
by  Gapp  v.  Bond,  35  W.  B.  683, 19  Q.  K  D.  200,  rsportad 
only  on  another  point,  but  the  shorthand  writer^t  notB 
shows  that  these  questions  were  decided.  The  point  h 
whether  it  can  be  said  that  the  real  transaction  wsb  one 
of  loan  secured  by  the  hiring  agreement  on  these  ohsfcteb. 
He  also  referred  to  7H  r^  Shane^  29  Soughobb 
JOUBKJLL,  70;  JSof  parte  Odell^  In  re  Walden,  87  W.  K. 
274, 10  Gh.  D.  76 ;  JShu  parte  Cooper^  In  re  i?«iMi,  27 
W.  B.  298,  299,  10  Oh.  D.  813. 

JJ.  Cfreenmod,  for  the  respondent. — ^The  esse  of  $epp 
V.  Bond  is  inconsistent  with  Mdneheeter,  ShifffitiiiMi 
Uneolnthire  BaUway  Co.  v.  NoHh  Central  Wage*  (k, 
37  W.  B.  805,  18  App.  Gas.  554.  A  hiring  agnementii 
not  a  document  which  requires  to  be  registeiid  under  (he 
Bills  of  Sale  Acts:  Tcrkehire  lUUwa^  WofenOf,^. 
Madure,  80  W.  B.  761,  21  Oh.  D.  809.  Here  then  wu 
no  equity  of  redemption  in  Yarrow. 

Ht  iUo  xetomA  to  Bedhead  T.  FkitwoM^  59  L.  T.  H.  a 
298. 

Oatb,  J.— The  question  in  this  case  is  one  of  aelaM 
which  it  is  always  most  difficult  to  deoide.  There  ii  m 
darker  page  in  the  annals  of  English  Jurisprudenoe  fhia 
the  law  of  bills  of  sale.  Although  it  is  a  recent  eoart- 
ment  it  is  most  illogical,  uncertain,  and  full  of  dmbt 
and  difficulty,  and  the  particular  question  to  be  deeidid 
here  is  a  very  good  illustration  of  those  doubts  and  diili- 
culties. 

The  first  matter  to  be  determined  is  whether  time 
was  in  this  case  a  loan,  or  whether  there  was  a  sals,  fol- 
lowed by  a  hire  and  purchase  agreement.  In  order  to 
determine  that  question  it  is  necessary  to  eee  in  whit 
sense  the  question  is  put.  If  it  is  asked  in  whatfom 
the  transaction  was,  the  answer  is  that  in  form  it  wai  e 
sale  f oUowed  by  a  letting  on  hire.  If  it  is  asked  wbet 
it  was  in  substance— or,  in  other  words,  what  wee  Ike 
result  which  the  parties  intended  to  arrive  at-th» 
answer  is,  the  same  result  as  would  have  been  anrired  it 
by  a  loan  and  a  mortgage  of  property.  Which  is  the  zig^t 
answer  to  give  in  the  present  case  it  is  ahnoit  impoi- 
sible  to  say  with  any  degree  of  certainty,  I'O""'^^ 
courts,  and  especially  the  Oourt  of  Appeal,  have  deeided 
that  question  in  two  different  ways. 

In  Yorhehire  BaUway  Wagon  Co.  v.  Maehm  ^ 
seem  to  have  had  regard  to  the  form,  in  the  sense  wu» 
I  have  attached  to  it  above,  and  not  to  the  sobstaBee  tn 
the  meaning  I  have  attached  to  it  In  Meneks^t 
Sheffield,  and  Lineolnshire  Railway  Co.  v.  NortX  Cf^tm 
Wagon  Co.,  some  members  of  the  House  of  Loidi  o^ 
pressed  a  similar  opinion,  and  that  case  went  ^poa  »0 
ground  that  the  Blacker  Oo.  had  nothing  to  part  win. 
Thpj  had  an  interest,  bat  they  had  forfeited  it^  altinap 
the  owners  did  not  choose  to  enforce  it.  Still  I  oesnot 
shut  my  eyes  to  the  fact  that  Lord  Macnaghtes  ii 
reported  to  have  said  the  result  would  be  the  »■> 
if  the  Blacker  Oo.  had  been  the  owners  of  the  wagooii 
The  same  view  was  taken  by  Kay,  J.,  in  BMeedjr* 
Westwood,  while  the  other  opinion  was  held  by  Mw"^ 
J.,  in  Gapp  t.  Bond^  which  was  supported  by  two  jsdf» 
in  the  Oourt  of  AppeaL  ^. 

Another  question  which  arises  is,  assuming  ^^^ 
was  a  transaction  in  the  nature  of  a  mortgage^  f«n 
here  any  document  which  requires  to  be  regiitefea  •■  ^ 
bill  of  sale  ?  It  does  not  follow  that  every  dootfB«« 
signed  in  a  mortgage  transaction  must  necessarily  d>  * 
bill  of  sale.  There,  again,  the  highest  authoritlee  •» 
at  issue.  In  North  Central  Wagon  Co.  v.  ^^^^ 
Sheffield,  and  Lineolnthire  Bailway  Co..  85  W.  »•  W 
447,  85  Oh.  D.  191,  Ootton,  L.J.,  says  that  » JJUJTt 
and  hire  agreement  itself  could,  under  no  oiroomitwff'^ 
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nqnixe  to  be  rogistered  na  a  bill  of  sale  giTen  1^  the 
binr,  nd  the  aame  Tiew  was  adopted  by  Kay,  J.,  in 
RMdad  T.  Westwood,  On  the  other  band,  in  Gapp  r. 
Bend  tiie  opposite  Tiew  appean  to  have  oommended 
itself.  Lord  Beher,  M.B.,  does  not  tay  bo  in  bo  many 
wwda^  bot  it  is  difflonlt  to  aee  how  his  jndgment  can 
be  Bopported  on  any  other  footing ;  and,  aooording  to  the 
ahorthand  writer^s  notes,  Fiy,  LJ^  aotnaHy  does  aay  so. 
Here  we  have  the  jadgea  of  the  Court  of  Appeal  ez- 
pnnng  directly  opposite  yiews  on  a  point  of  law,  and  it 
is  TBiy  diiflonlt  to  reconcile  these  conflicting  decisions. 

HMsg  regard  to  the  weight  of  anthority>  I  think  it 
the  Bsfer  oonrse  to  adopt  the  Tiew  pat  forward  by  the 
Lords  Jnitioes  and  Lord  Maonaghten  in  Mdnchetter, 
SkegMj  and  Lineolnthire  Railway  Co,  t.  North  Central 
Wofon  Cb.,  whioh  is  snbseqnent  to  6hpp  y,  Bond^  and 
bas  been  treated  as  the  ruling  authority  by  Kay,  J.,  in 
lUihmdY.  Wettwood,  It  is  true  that  Chpp  v.  Botid 
was  not  oited  in  that  case,  but  I  think  the  only  thing  to 
do  is  to  follow  ManehMter,  Sheffield,  and  Lincolnshire 
Sailway  Co.  r.  North  Central  Wagon  Cb.  and  Bedhead 
T.  Wettwoody  and  to  hold  that  there  are  not  here  any 
doonmento  which  require  registration,  and  that  the 
xeapondent  is  entitled  to  the  amount  paid  into  court  If 
tills  case  should  be  taken  to  the  Ck)urt  of  Appeal  I  only 
express  the  hope  that  some  definite  opinion  may  be  given 
which  will  be  of  serrice  in  guiding  ub  to  come  to  a  right 
oonelusion  in  any  future  cases  of  tiie  same  nature. 

Amplication  rtfueed. 

SdUdton  for  the  trustee,  Goldberg  f  Langdon* 

Solicitor  for  the  respondent,  W.  T.  WeymoutK 


<{Eoutt  fA  9lp9^8tl« 


Tnm  Chan.  Dir. 


Dec.  3,  4,  69  7. 


EdEYAIN  9.  COHEK.   (a.) 

Pradict^Fleadifigi^Amendmeni^R.  8.  C,  1883,  ord. 
19,  r.  15;  ord.  28,  r.  1. 

Om  of  two  dsfendanie  in  an  adion  0/  tori  applied^ 
€i  the  trial  of  the  action,  for  leave  to  amend  hie  etate- 
med  of  defence  hy  pleading,  ae  a  bar  to  the  action,  a 
prior  judgment  obtained  by  the  eame  plaintiffs  againet 
other  joint  tofir/«uor$  in  reepect  of  the  eame  tortious 
ad.  The  appUcaUon  for  leaife  to  amend  was  made  after 
the  eMenee  of  the  plaintiffs  and  of  the  othtr  defendant 
hadheengUfen^ 

EM,  ihat  ihs  merger  of  the  eauee  of  adion  in  the 
prier  fndgmeni  vku  a  matter  which  ought  to  have  been 
pleaded  iy  the  defendant,  and  thctt,  having  regard  to 
the  natetre  of  the  ease,  and  to  the  time  when  t?ie  applica* 
tUm  woe  made^  leave  to  amend  ought  not  to  be  given  to 
the  defendant. 

Deddon  of  Horth,  J,  {reported  ante,  p.  8,  41  Ch.  D, 
SM),  affirmed. 

Appeal  from  the  dedsion  of  North,  J.,  reported  ante^ 
p.  ^  41  Gb.  D.  563. 

The  actioa  was  for  the  deli? ery  up  to  the  plaintifEs  of 
esrtsin  fuxnitnxe  alleged  to  have  been  wrongfully  taken 
away  by  the  defendants  Morris  Cohen  and  F.  W.  Cook, 
and  lor  damages. 

Prior  to  the  action  being  brought  the  same  plaintifEs 
hid  raoovered  Judgment  in  an  action  in  respect  of  the 
siaie  tortious  act  against  tort-feaaors  other  than  the 
deCsndanta  to  the  present  action. 

Tbe  defendant  Monis  Cohen,  by  his  statement  of 

(a.)  Bepnted  liy  IC  J.  Blakb,  Esq.,  BaRiater-at-Law. 


defence  in  the  present  aotion,  pleaded  that  he  had 
nothing  to  do  with  the  acts  complained  of,  but  neither 
he  nor  the  other  defendant,  F.  W.  Cook,  by  their 
pleadings  raised  the  point  that  the  judgment  in  the 
former  action  against  the  other  Joint  tort-feasors  was  a 
bar  to  the  present  action.  At  the  trial  of  the  present 
action,  after  evidence  on  behalf  of  the  plaintifEs  and  on 
behalf  of  the  defendant  Morris  Cohen  had  been  given, 
counsel  for  the  other  defendant,  F.  W.  Cook,  asked 
leave  to  amend  his  pleading  by  raising  the  above- 
mentioned  point,  and  counsel  for  the  defendant  Morris 
Cohen  then  for  the  first  time  made  the  same  appU- 
catioD. 

North,  J.,  refused  to  allow  either  of  the  defendants  to 
amend,  and  on  the  merits  of  the  case  he  gave  Judgment 
in  favour  of  the  plaintifEr. 

The  defendant  Morris  Cohen  appealed. 

The  point  of  praetice  as  to  pleading  is  the  only  point 
on  whioh  the  case  on  appeal  calls  for  a  report 

Osufald,  for  the  appellant. — A  Judgment  against  one 
of  two  joint  tort-feasors  is  a  bar  to  an  action  against  the 
other  for  the  same  oause :  Brinsmead  v.  Harrison,  19 
W.  B.  956,  20  Ibid.  784,  L.  B.  6  C.  P.  684,  7  Ibid.  547, 
and  Kendall  v.  Hamilton,  28  W.  B.  97, 4  App.  Cas.  504 ; 
following  and  approving  of  King  v.  Hoare,  13  M.  &  W. 
494.  The  Judgment  in  the  former  action  was  a  matter 
knovm,  of  course,  to  the  plaintiiEs  in  this  action,  and  it 
oould  not,  therefore,  be  a  surprise  to  them  for  the  defendant 
to  rely  on  it  as  a  bar.  It  is  only  necessary  to  plead  as 
grounds  of  defence  mattera  whioh,  if  not  pleaded,  would 
take  the  other  side  by  surprise :  ord.  19,  r.  15 ;  it  is 
necessary  to  plead  the  Statute  of  Frauds  and  the  Statute 
of  Limitations,  only  because  the  rule  expressly  says  so. 
The  judgment  in  the  former  action  appeared  from  the 
evidence  given  by  the  plaintifEs  themE elves,  and  that 
faot  is  sufQoient  to  cause  it  to  operate  as  a  bar  without 
its  being  pleaded  by  the  defendants :  Ooote  v.  Judd,  81 
W.  B.  428,  23  Cb.  D.  727.  Assuming,  however,  that  the 
defendant  Morris  Cohen  ought  to  have  pleaded  this  matter, 
I  submit  that  liberty  to  amend  ought  to  have  been  giVitt 
him  on  his  paying  all  oosts  occasioned  thereby:  ord. 
28,  rr.  1,  12  ;  North,  J.,  distinguished  CoUette  v.  Qoode, 
7  Ch.  D.  842,  26  W.  B.  Dig.  177,  on  the  ground  that  the 
defendant  Morris  Cohen  knew  of  the  previous  action, 
but  such  knowledge,  I  submit,  is  immaterial  when 
there  was  no  evidence  that  be  knew  of  the  previous 
Judgment,  for  it  is  the  previous  Judgment,  not  the  pre- 
vious aotion,  whioh  operates  as  the  bar. 

He  also  referred  on  the  point  as  to  liberty  to  amend 
to  Tildesley  v.  Harper,  27  W.  B.  249,  10  Ch.  D.  393  ; 
Laird  v.  Briggs,  29  W.  B.  197,  on  appeal,  19  Ch.  D. 
22 ;  Cropper  v.  Smith,  33  W.  B.  60,  26  Ch.  D.  700, 
at  p.  710. 

Cozens'Hardy,  Q.C,  and  George  Hendenrntt  for  the 
respondents,  were  not  called  on. 

Cotton,  L.J.— In  dealing  with  this  case  I  wiU  first  of 
all  consider  what  the  appellant  is  entitled  to  raise  on 
this  appeal  having  regard  to  the  pleadings.  It  has 
been  contended  that  a  former  Judgment  obtained  in 
another  action  by  the  same  plaintifEs  against  other  tort- 
feasors engaged  in  the  same  tortious  aot  was  a  bar  to 
this  action,  and  that  the  appellant  was  entitled  to 
raise  that  point  without  any  amendment  of  the  plead- 
ings. Bat  when  ord.  19,  r.  15,  is  looked  at  it  appears  to 
me  it  is  impossible  to  come  to  that  conclujiion.  [His 
lordship  read  the  rule,  and  continued :— ]  The  point 
sought  to  be  raised  in  my  opinion  comes  within  the 
terms  of  that  rule.  That  is  material  because  if  the 
appellant  were  allowed  to  raise  this  point  the  plaintiffs 
would  have  been  entitled  to  amend  by  showing  that, 
notwithstanding  the  judgment  in  the  previous  aotiooi 
they  were  entitied  to  maintain  this  action. 

The  contention  of  the  appellant,  however,  is,  that  this 
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is  only  raising  a  point  of  law.  Bat  that  is  not  so,  it  \a 
raising  facts  to  enable  a  point  of  law  to  be  introduced 
and  relied  on,  and  therefore,  according  to  the  rules, 
those  facts  ought  to  have  been  pleaded  by  the 
appellant. 

Then  it  is  said  that  the  appellant  ought  to  hare 
liberty  to  amend  his  pleadings.  An  application  to  that 
effect  was  made  to  North,  J*,  and  the  learned  judge 
refused  leave  to  amend  after  hearing  the  evidence.  That 
was  done  by  the  learned  judge  in  the  exercise  of  his 
discretion,  and  that  alone  is  a  strong  reason,  to  my  mind, 
to  induce  us  now  to  refuse  the  appellant  leave  to  amend. 
Again,  I  do  not  think  that  this  amendment  is  necessary 
for  the  determination  of  the  real  question  in  issue 
between  the  parties  in  this  action.  I  think  the  amend- 
ment is  sought  merely  to  enable  the  appellant  to  aTail 
himself  of  what  I  may  call  a  technical  rule  of  law  sup- 
ported by  the  cases  which  haTe  been  referred  to. 

Farther,  this  objection  was  not  taken  or  insisted  upon 
at  once  by  Morris  Oohen,  the  present  appellant ;  it  was 
first  mentioned  and  the  objection  was  first  taken  by 
counsel  who  then  appeared  for  another  defendant,  and 
it  was  only  raised  and  insisted  on  on  behalf  of  Morris 
Cohen  after  all  the  evidence  had  been  taken,  and  after 
he  had  taken  his  chance  of  the  evidence  turning  out 
favourably  to  him. 

I,  therefore,  quite  agree  with  what  was  done  by 
North,  J.,  when  he  refused  this  defendant  libert;^  to 
amend,  and  I  think  it  was  well  within  his  power  to  come 
to  the  conclusion  at  which  he  arrived. 

BowBN  and  Fbt  L. JJ.,  concurred. 

Appeal  dUmuBtd. 

Solicitor  for  the  appellant,  M.  Nordon. 

Solicitors  for  the  respondents,  Morrii  S  Riekards. 


From  Lancaster  Palatine  | 
Ct.  of  Chan.  | 


June  6,  1889. 


In  re  Blackbttsn  aitd  Distbioi  Bbnefii  BuiLDiira 

BoCIETT. 

JSff  parte  Osahah.  (a.) 

Company-^  Winding  up^Orant  of  land  in  consideration 
of  a  rent'charge — Covenant  by  grantee  for  payment — 
Mcrtgage  hy  grantee's  aeeigneei  to  company — Mort' 
gagets  in  possession— Arrears  of  rent-^harge^LiahUity 
of  liquidators  of  company  in  possession  of  land  for 
arrears  of  rent'charge  acarued  after  eommeneement  of 
winding  up — Obligation  existing  at  date  of  winding- 
up  order  for  future  payments,  whdher  provable  as  a 
debt  in  the  winding  up^Cotfenant  running  with  land. 

G.  conveyed  land  to  tTie  use  that  an  annual  rent^eharge 
should  be  paid  thereout  to  himself,  his  Aeirs  and  assigns, 
with  powers  of  distress  and  entry  in  case  of  default,  and 
subfect  thereto  to  the  use  of  L.  in  fee,  and  L.  covenanted 
for  himself,  his  heirs  and  assigns,  for  payment  of 
the  rent-charge.  A  building  society  having  beeome 
mortgagees  in  fee  in  possession  of  the  land, 
leased  it  to  W,,  who  sub-let  it  to  a  tenant.  The 
society  was  now  being  wound  up  a$  an  unregistered 
company  under  section  208  of  the  Companies  Act,  1862, 
and  the  asieis  having,  by  an  order  of  the  court,  been 
veeted  in  the  liquidators,  they  continued  for  some  time  to 
receive  the  rent  from  the  tenant  and  pay  t?ie  rent'charge. 
Finding  that  they  were  paying  more  than  they  were 
receiving  for  the  land,  they  got  the  permission  of  the 
court  to  dispose  of  it,  and  gave  notice  both  to  the  tenant 
and  to  O,  that  they  renounced  their  posseseion  of,  and 
interest  in,  the  property.    They  a/terwarde  conveyed  it  to 

(a.)  Beiipited  by  R.  H.  Dbanb,  Esq.,  Bazri(rt6r««t-LAW. 


a  person  for  a  nominal  consideration^  G.  having  disi, 
the  eneciuAors  and  trutiees  of  his  unU  hroughJt  in  a  dsim 
to  prove  in  the  winding  up  for  arrears  of  the  net' 
charge  aoerued  due  between  the  daies  of  lAe  noties  fo 
renounce  and  the  conveyance  for  a  nominal  consideratioiu 

Held,  that,  at  the  time  of  the  commencement  of  the 
winding  up,  there  was  no  liabilUy  for  future  paynests 
of  the  rent-charge  capable  of  being  valued  and  proved  as 
a  debt  in  the  winding  up  within  section  158  of  the 
Companies  Act,  1862 ;  that  the  society  were  otdy  Uailk 
to  pay  tJie  renUcharge  as  long  as  they  were  holders  of  the 
land ;  that  the  notice  to  renounce  woe  sufficient  to  pd^ 
and  did  put,  an  end  to  their  holding  of  it ;  and  that  the 
covenant  to  pay  the  rent-charge  did  not  run  wUh  the 
land, 

Thomas  v,  Sylvester,  21  W.  B.  912,  X.  B.  %Q.  B. 
368,  explained. 

Appeal  from  the  Yice-Chanoellor  of  the  County  Pali- 
tine  of  Lancaster. 

This  appeal  was  brought  by' the  personal  representih 
tives  of  the  late  Bev.  Philip  Graham  from  an  order  of 
the  Yice-Ohanoellor  by  which  he  refused  to  Taiy  the 
certificate  of  the  registrar  disallowing  a  proof  or  diim 
made  in  the  winding  up  of  the  Blackburn  and  Distriot 
Benefit  Building  Society. 

The  claim  was  for  £89  lOs.,  being  the  diifsraBes 
between  £189  lOs. — the  amount  due  under  a  rent-ohsrgs 
on  a  piece  of  land  at  Over  Darwen,  in  Laneasbhre— end 
£50  which  had  been  paid  under  a  distreM  put  in  agaliiit 
the  occupier. 

The  land  had  been  oouTeyed  by  the  Ber.  P.  Gealun 
by  deed  of  June  20,  1872,  to  the  use  that  an  asnasl 
rent- charge  of  £59  2s.  9d.  should  be  paid  thereoat  to 
himself,  hie  heirs  and  assigns,  by  equal  half-yearly  pay- 
ments, with  powers  of  distress  and  entry  in  case  of 
default  in  payment,  and  subject  thereto  to  the  use  of 
two  purchasers  named  Joshua  Leaoh  and  John  Laaehii 
tsnants  in  common  in  fee. 

The  purchasers  also  covenanted  for  themselves,  thsiz 
heirs  and  assigns,  for  punctual  payment  of  the  rest- 
charge.  They  subsequently  couTeyed  the  land,  snbjset 
to  the  rent-charge,  to  the  Cotton  Hall  Brick  and  Pipe 
Co.,  who,  on  the  25th  of  March,  1875,  mortgaged  itia 
fee  to  this  building  society.  The  mortgaging  oomps^j 
having  been  wound  up  in  1878,  their  liquidator  dis- 
claimed the  property,  and  the  building  sooie^  m- 
mained  in  possession  as  mortgagees.  In  May,  1880, 
they  leased  the  land  to  one  Wray  for  five  years,  and 
Wray  sub-let  it  to  one  Grimes. 

On  the  23rd  of  July,  1881,  a  petition  was  prsssnted 
in  the  Palatine  Court  for  winding  np  the  boildiig 
society  as  an  unregistered  company,  and  a  winding*"? 
order  was  subsequently  made  on  that  petition. 

In  February,  1882,  an  order  was  made  Testing  ths 
society's  assets  in  the  of^oial  liquidators.  Grimes  paid 
his  rent  to  the  liquidators,  and  they  paid  the  rsnt- 
charge  up  to  the  expiration  of  Wray'a  lease  in  Hmj, 
1885. 

In  the  following  month,  the  income  from  the  propeitj 
being  insufadent  to  pay  the  rent-charge,  the  liqnidstoBi 
obtained  an  order  giving  them  liberty  to  assign  the  U» 
to  any  person  for  any  or  no  consideration,  or  to  qw 
poaseasion  upon  such  terms  as  they  might  think  sd- 
Tisablo.  They  thereupon  gave  notice  to  Grimes  and  to 
Mr.  Graham  that  they  renounced  their  possession  of  and 
interest  in  the  land,  but,  though  negotiations  ««^ 
entered  into  as  to  a  reoonTeyanoe  to  Mr.  Graham,  •» 
he  was  willing  to  accept  one,  no  written  agreement  oc 
reconveyance  was  in  fact  cTer  made.  Mr.  Grsl^» 
having  died  on  the  7th  of  May,  1887,  the  oiBoial  liqoidft- 
tors  then  applied  to  the  exeoutora  and  trnstess  of  dh 
wUI,  and  gate  them  notice  to  the  aame  effect  m  i»V 
had  given  Mr.  Gialuun  in  hii  lifetime.  ^. 

On   the   7th  oC  Beptembert^  1887,  the  liqaldatorf 
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«zeoated  a  ocmToyanoe  of  the  property  to  a  penon 
luuBied  Gbngh  for  a  nominal  oonsideration. 

On  the  i6th  of  Deoember»  1687,  the  executors  and 
tnuteee  of  Mr.  Graham's  will  put  in  a  diatresa  againat 
the  ooonpier,  G-rimea,  for  arrears  of  the  rent-charge,  and 
£50  WBs  then  paid  by  him. 

In  January,  1888,  the  traateea  issued  their  writ  in  the 
-Queen's  Bench  DiTiaion  against  the  liquidators  per- 
sonally for  the  arrears  of  the  rent-charge. 

The  liquidators  anccessfully  applied  to  the  Divisional 
-Oouxt  to  stay  the  action,  on  the  ground  of  the  leave  of 
the  court  not  having  been  obtained  under  section  87  of 
the  Oorapanlea  Aet,  1862.  It  was  held  on  appeal  that 
the  action  against  the  liquidators  personally  was  ground- 
lass,  and  ought  to  be  stayed.  The  case  is  reported 
as  Qraham  t.  Edge^  36  W.  B.  529,  20  Q.  B.  D.  538, 
<^8d.  The  trustees  then  carried  in  a  claim  for  the 
balance  of  the  rent-charge  from  the  1st  of  November, 
1885,  to  the  8th  of  September,  1887,  amounting  to 
£89  10s.  That  having  been  disallowed  by  the  registrar, 
they  obtained  an  order  on  the  19th  of  October,  1888, 
that,  notwithstanding  the  certifLoate  of  the  registrar, 
they  should  be  at  liberty  to  go  before  the  judge  and 
establish  such  claim  as  they  could. 

TheYice-Chanoellor  affirmed  the  decision  of  the  regis- 
tiar. 

The  truateea  appealed. 

BwckUy,  Q.C.,  and  T.  OlarJcMn^  for  the  appellants. — 
'Chaham  v.  Edge  was  decided  on  the  ground  that  the 
liquidators  were  not  penonally  liable,  and  the  case  on 
fhe  merits  waa  left  entirely  open.  After  the  order  made 
in  June,  1885,  the  liquidators  informed  Ghraham  that 
they  did  not  want  the  property  any  more,  and  after  he 
died,  on  the  7th  of  May,  1887,  they  told  the  trustees 
the  same.  On  the  7th  of  September,  1887,  the  liqui- 
dators executed  a  oonveyance  of  the  property  to  a  pauper 
named  Oiongh,  in  order  to  get  rid  of  their  liability.  The 
•dsim  is  made  on  the  footing  that  as  from  the  day  on 
which  the  aocie^  ceased  to  hold  the  land  they  are  not 
answerable.  Down  to  that  time  they  were  liable  through 
their  sub-tenant.  The  Yice-Ohancdlor  said  they  had 
no  power  to  disclaim,  though  the  creditor  ought  to  have 
acceded  to  their  request  and  taken  the  property  ofC  their 
bands.  The  liquidators  could  not  ^Usolaim  without  the 
leave  of  the  court,  and  the  company  was  liable  for  the 
ieni-«harge  till  the  land  was  actually  conveyed  to  some- 
one else :  Oooch  ▼.  TJu  London  Banking  AsiocicUiont 
38  Ch.  D.  41,  34  W.  B.  Dig.  38.  ThomaB  v.  Sylveiier, 
il  W.  B.  912,  L.  B.  8  Q.  B.  368.  is  an  authority  for  the 
proposition  that  the  liquidators  are  liable  for  such  a 
debt.  [Fbt,  L.J. — ^Does  it  go  further  than  this— that 
flieycan  maintain  an  action  against  the  same  person 
that  they  can  distrain  against  f ]  The  covenant  to  pay 
Hie  rent-charge  runs  with  the  land :  AuOerherry  v.  Oar- 
poraffon  of  Oldham,  83  W.  B.  807,  29  Ch.  D.  750,  781. 

They  slso  referred  to  Lillingaton'$  case,  4  Oo.  Bep. 
38a,  p.  126 ;  In  re  London  and  OoUmial  Oo,,  Horsey'i 
daim,  16  W.  B.  677,  L.  B.  5  Eq.  561 ;  In  re  Haytor 
GranUe  Oo.,  14  W.  B.  186,  L.  B.  1  Ch.  App.  77 ;  In  re 
Garineai  Iron  Oo.,  18  W.  B.  1103,  L.  B.  10  Eq.  412. 
Lend  EsxBB,  M.B.,  referred  to  Whitaker  v.  Forbes,  24 
V.  B.  841,  L.  B.  10  C.  P.  583, 1  C.  P.  D.  51,  and  Mac- 
farlan^e  daim,  17  Ch.  D.  337,  29  W.  B.  Dig.  47. 

NeoOU,  Q.O^  and  8now,  for  the  ofadal  liquidators, 
men  not  called  upon. 

Lort  EsBBB,  M.B. — ^In  this  case  there  is  an  appeal 
from  the  Ylce-Ohanoellor  of  the  Palatine  Couzt  who  re- 
fuaed  to  admit  a  claim  for  arrears  of  a  rent-charge. 
The  aodety  is  being  wound  up^  and  the  representativea 
at  Mr.  Graham  have  made  a  claim,  not  at  the  commence- 
•flMOt  of  the  winding  up  but  a  long  time  afterwards,  to 
pvovB  for  a  spedflo  sum  of  money,  which  they  said  was 
-^ne  as  rent-charge  at  the  time  the  winding-up  order 


was  made.  Bat  I  think  they  have  brought  it  as  a  claim 
which  was  not  due  at  that  time,  but  beoame  due  in  the 
subsequent  course  of  the  liquidation.  They  put  their 
claim  either  on  that  view  or  on  the  alternative  view,  that 
there  was  a  olaim  existing  at  the  commencement  of  the 
winding  up  which  could  have  been  then  valued.  There- 
fore they  are  now  proving  for  a  specific  sum.  We  must 
consider  first  of  all  what  this  claim  was.  It  was  made 
in  respect  of  a  rent-charge.  The  conveyance  of  the 
property  was  made  reserving  a  rent-charge  to  the 
grantor.  As  a  matter  of  fact  at  the  commencement  of 
this  winding  up  all  the  rent  that  was  theu  payable  had 
been  paid— none  of  the  rent-charge  was  in  arrear.  It  is 
said  there  was  then  a  claim  under  the  Companies  Act, 
1862,  s.  158,  against  the  society's  estate  for  a  rent-charge 
since  accrued  due.  But  a  claim  does  not  mean  what 
anyone  asks,  but  it  must  mean  a  legal  claim  resting  on  a 
liability  or  obligation.  Was  there  any  such  claim  with 
respect  to  the  rent-charge  on  the  property  of  the  society 
aforesaid  at  the  commencement  of  the  liquidation  F  The 
case  of  Thomae  v.  Sylvester  is  said  to  be  an  auttority 
for  this  claim  because  it  decides  that  the  liability  for 
rent-charge  is  a  debt.  It  does  not  decide  anything  of 
the  sort.  It  only  decided  that  there  was  in  that  case  a 
claim  arising  from  an  interest  which  a  tenant  has  in  the 
land  in  respect  of  the  possession  and  the  profits  of  it  at 
the  time  when  the  rent-oharge  accrues  due.  It  was  so 
much  a  right  in  respect  of  the  land  that  there  was 
formerly,  before  the  Common  Law  Procedure  Act  did 
away  with  it,  a  real  action  to  enforce  it,  not  brought  on 
contract,  but  on  a'  right  arising  out  of  the  land.  What 
was  decided  in  Thomas  v.  Sylvester  was  that,  though 
the  old  remedy  was  gone,  another  remedy  remained— that 
is,  the  court  held  that  an  action  of  debt  would  lie 
for  arrears  of  a  rent-charge,  but  the  court  did  not  say 
the  rent-charge  itself  was  a  debt.  An  action  of  debt 
was  not  confined  to  what  was  properly  a  debt,  but  might 
be  brought  for  anything  that  had  become  payable  before 
action  brought.  For  example,  if  a  person  had  incurred 
a  penalty  of  £50  under  an  Act  of  Parliament,  you  might 
bring  an  action  of  debt  for  it,  but  that  was  not  founded 
on  a  contract  But  it  there  was  no  debt  due  there 
could  be  no  action  of  debt,  though  there  might  be 
an  action  on  the  contract.  What  the  court  said 
in  Thomas  v.  Sylvester  was  that  that  was  not  an 
action  of  covenant  arising  out  of  the  land,  but  that  it 
was  a  case  in  which  there  would  be  an  aetion  of  debt  it 
there  was  a  debt.  They  said  that  a  man  is  liable,  whilst 
he  is  actually  the  pernor  of  the  profits,  for  non-payment 
of  a  rent-charge  created  by  a  former  tenant  in  fee,  and 
therefore  that  it  was  an  action  arising  out  of  the  posses- 
sion of  land. 

In  Whitaker  t.  Forbes,  where  the  same  question 
arose,  and  that  case  {Thomas  v.  Sylvester)  was  con- 
sidered, the  action  was  brought  for  a  rent-oharge  which 
was  due  at  the  time,  but  the  land  was  in  Australia.  It 
was  held  that  it  was  an  action  arising  out  of  the  pos- 
session of  the  land,  and  that  it  would  not  lie  iu 
England.  In  that  case  I  said  that  '*  In  an  action  of 
debt  the  venue  is  primd  fade  transitory,  but  I  think 
that,  though  that  is  so,  we  are  bound  by  the  authority 
of  the  decisions  cited  in  the  note  to  Thursby  v.  Plant 
in  1  Williams  Saunders,  Sir  E.  Williams'  Edition,  p. 
238,  to  hold  that  in  some  actions  of  debt  the  renue  is 
not  transitory,  ^as,  for  instance,  in  actions  for  penalties. 
There  the  statute  makes  the  venue  local,  but  the  note  is 
also  authority  for  saying  that  where  there  is  no  contract 
or  covenant,  but  the  debt  only  arises  by  reason  of  privity 
of  estate— that  is  to  say,  when  the  liability  depends  on 
the  defendant's  being  in  possession  of  the  estate  charged, 
and  not  on  privity  of  contract — ^then  the  venue  is  local, 
and  the  action  must  be  brought  in  the  locality  where 
the  land  is  situated."  And  so  it  was  held  by  the  court. 
That  Is  our  authority  for  saying  that  a  daim  to  recover 
a  rent-charge  arises,  not  out  of  contract,  but  out  of 
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privitj  of  eatate.  There  it  authority  for  the  proposition 
that  if  a  peiBon  who  did  not  create  the  rent-oharge,  and 
had  not  ooTenanted  to  pay  it,  waa  in  poseeeaion  of  the 
land  out  of  which  it  iesuea,  he  is  liable  for  breach  of 
duty  in  not  paying  it  while  he  is  in  possecsion  of  the 
land,  but  that,  unless  and  until  he  has  been  in  posses- 
sion whilst  the  rent-charge  accrued  due,  there  is  no 
claim  against  him.  If  that  be  so,  then,  these  arrears  of 
rent-charge  not  baring  accrued  due  when  this  society 
was  in  possession  at  the  commencement  of  the  winding 
up,  and  they  not  haTing  covenanted  to  pay  the  rent- 
charge,  there  was  no  duty  on  them  to  do  or  pay  anything 
in  respect  of  a  rent- charge  coming  due  in  the  future. 
There  was,  therefore,  no  liability  upon  them,  as  they 
were  not  in  possession  when  these  payments  became 
due.  I  have  no  doubt,  therefore,  that  you  cannot  bring 
in  section  158  of  the  Companies  Act,  1862,  to  make 
them  liable  at  the  commencement  of  the  winding  up. 
The  claim  must  be  one  arising  out  of  a  legal  liability. 
Then,  with  respeot  to  any  liability  arising  after  the 
commencement  of  the  winding  up,  the  only  way  you 
can  get  at  the  liquidators  is  to  say  they  have  taken  the 
estate  after  the  liquidation  commenced,  for  the  benefit 
of  the  liquidation,  and  that  they  mast,  therefore,  take 
it  with  its  burdens.  But  that  was  not  made  out.  They 
only  took  the  estate  so  far  as  they  could  not  help 
taking  it.  But  they  found  the  thing  would  be  an  injury 
to  the  creditors,  and  so  they  went  to  the  court  and  asked 
to  be  allowed  to  get  rid  of  what  was  a  white  elephant. 
The  court  said.  Yes,  if  anyone  will  give  you  anything 
fox  it.  Then  they  went  to  the  grantor,  and  told  him 
they  did  not  want  the  land,  but  he  said.  No,  I  will  not 
take  it— I  will  leave  you  to  pay  the  rent-oharge.  Bo  they 
went  to  the  tenant  and  said,  Bemember,  you  are  no 
longer  our  tenant.  That  is  in  point  as  to  the  argument 
that  they  were  in  possesBion  by  their  tenant. 

The  Yioe-Chancellor  fbund  as  a  fact  that  they  were 
out  of  possession.  He  'said :  "  How  can  I  fix  them 
with  the  possession  of  the  estate  when  they  did  every- 
thing in  their  power  to  get  rid  of  it  ? "  Therefore, 
there  being  no  liability  at  the  commencement  of  the 
winding  up,  and  no  liability  established  by  anything 
they  have  done  afterwards,  there  is  no  liability  at  all, 
and  the  appellants  cannot  prove  for  these  arrears  in 
the  winding  up. 

I  think,  therefore,  that  the  Judge  was  right,  and  that 
this  case  is  governed  by  the  two  cases  I  have  referred  to. 
The  case  decided  by  Bacon,  Y.C.  {In  re  Oartneu  Iron 
Co.),  is  no  authority  as  regards  English  law. 

Cotton,  L.J. — This  is  an  appeal  from  a  Judgment  of 
the  Vice- Chancellor  of  the  Duchy  of  Lancaster  aiflrming 
the  disallowance  by  the  registrar  of  the  appellant's 
daim. 

This  land  was  originally  conveyed  to  some  people  of 
the  name  of  Leach^  who  covenanted  to  pay  a  rent- 
charge,  and  the  land  was  afterwards  conveyed  to  this 
society,  now  in  liquidation. 

The  society  were  not  under  any  obligation  by  the 
contract  to  pay  this  rent-charge.  Their  liability,  if 
any,  depends  entirely  upon  their  possession  of  the  land, 
though  the  liability  of  the  original  purchasers  upon  their 
covenant  may  still  exist.  The  claim  simply  depends  on 
any  right  the  grantor  may  have  through  the  existence 
of  the  rent-charge  by  rirtue  of  the  society  being  in 
poBsesfion  by  themselves  or  their  tenant* 

By  an  order  made  in  the  winding  up  this  property 
became  vested  in  the  liquidators.  The  representatives 
of  Mr.  Ghraham,  the  grantor,  brought  an  action  against 
the  liquidators  personally  in  the  Queen's  Bench  Divirion. 
That  was  stayed  by  the  Court  of  Appeal,  without  preju- 
dice to  a  proof  being  brought  in  in  the  winding  up. 
After  that  order  the  only  question  really  is  whether  any 
debt  has  been  shown  against  the  society. 

But  we  may  also  decide  whether  the  appellant  has 


any  claim  against  the  liquidators  to  this  £89  lOi.  bj 
reason  of  their  baring  had  the  benefit  of  ibe  prop«^ 
during  the  winding  up. 

Debts  can  only  be  proved  against  flie  oompssy  if  tfaej 
existed  as  debts  at  the  time  of  the  windio(r-tip  ordst. 
The  liquidators  got  an  order  to  dispose  of  the  propertj. 
They  went  to  Oraham  and  to  Grimes  snd  said  tii^ 
wished  to  get  ild  of  it,  and  they  offered  to  reeonv^  it 
That,  in  my  opinion,  would  entirely  prevent  any  dslis 
being  made  against  the  liquidators  for  re&t^disige 
accrued  due  during  the  subsequent  portion  of  the 
winding  up. 

Then  we  come  back  to  the  real  question.  Iithen 
any  debt  here  that  was  a  debt  at  the  commenoeneDt  of 
the  winding  up?  An  action  of  debt  can  undoahtedfj 
now  be  brought  for  a  rent  not  due  by  contmet,  tet 
arising  out  of  land.  The  holder  of  hind  is  liable  foe 
payments  of  rent-charges  that  accrue  due  while  he 
holds :  TJioma$  v.  8ylvt$iw.  The  question  is  vhsthec 
there  is  any  liability  on  these  liquidators  in  respeetof 
the  rent*charge  since  the  date  of  the  winding-up  order. 
No  doubt  they  were  in  possession,  but  thehr  holding  doei 
not  seem  to  have  been  a  beneficial  one.  It  is  said  It 
comes  under  section  158  of  the  Companies  Act,  IMt; 
but  that  section  only  applies  to  obligations  existing  aft 
the  commencement  of  the  winding  up.  Oases  han 
been  quoted  and  referred  to  for  the  purpose  of  shoffisg 
that  that  is  not  the  true  construction  at  all,  but  tiiat 
this  claim  could  be  brought  within  the  section. 

The  only  two  cases  I  need  refer  to  are  In  re  Emfat 
QraniU  Co,  and  In  re  Gartnesa  Iron  Co,  In  tbe 
former  the  lessee  had  covenanted  to  pay  all  the  rent 
That  was  an  obligation  by  contract  existing  at  the  time  of 
the  winding-up  order,  and  the  amount  was  estimated  by 
calculating  bow  muoh  the  company  would  become  liabb 
for  under  the  oovenant.  In  tbe  latter,  tbe  case  befon 
Bacon,  Y.C,  in  which  the  company  were  assignee  of 
land  in  Scotland  subject  to  feu  duties,  the  court  treated 
the  company  as  if  they  had  contracted  to  pay  the  fea 
duties,  and  the  cases  cited  from  tbe  Sootch  Uw  wn 
admissible  to  show  what  their  liabilities  were  under  tbe 
law  of  Scotland.  It  has  no  bearing  on  the  present  osm, 
and  adds  nothing  whatever  to  the  Eaytor  eate,  bat 
appears  to  turn  on  tbe  relations  in  which,  by  theoontraet, 
the  parties  stood  to  each  other.  If  that  was  not  the 
ground  of  the  dedsion  of  Bacon,  V.C,  I  do  not  think 
we  are  bound  to  follow  it.  The  cases  which  decide  that 
an  action  of  debt  may  be  brought  where  there  ii  >& 
obligation  not  by  contract  but  by  law,  do  not  in  any 
way  Justify  the  court  in  admitting  this  claim  vhen, 
at  the  time  the  liquidation  began,  there  was  no  not 
payable  from  the  society  under  this  rent-charge.  One 
other  point  put  to  us  by  Mr.  Buckley  was  that  the 
covenant  to  pay  the  rent-charge  ran  with  the  land* 
ThomoM  T.  8yltfe$ier  is  against  that  contention.  In 
that  case  the  two  Judges  who  gave  an  opinion  on  the 
point  (I  was  not  one)  evidently  considered  that  the 
covenant  did  not  run  with  the  land,  as  they  decided  the 
case  upon  the  point  whether  the  owner  of  tbe  reo^ 
charge  could  sue  the  assigneo  as  the  holder  of  the  land 
in  an  action  of  debt.  I  think  tbe  Yice-Chanoelloi  wai 
right,  and  that  this  appeal  must  be  dismissed. 

Frt,  L.J. — I  am  of  the  same  opinion.  Tbe  M 
point  was  that  there  was  a  debt  or  obligation  existing 
at  the  commencement  of  the  winding  up;  *>>^^ 
second  was  that  it  was  said  the  company  have  enJoTsd 
the  benefit  of  the  property  since  tbe  winding  up  be^t 
and  that  they  must,  therefore,  take  the  liability  to  whiefc 
it  was  subject.  ^  ^_ 

As  to  the  first  point,  there  being  no  contract  betvtA 
the  company  and  tbe  owner  of  the  rent-charge,  the  only 
right  of  the  appellants  would  be  as  to  tbe  rent^chaigs 
which  accrued  due  while  the  company  wore  in  V^'"^ 
sion  of  the  land  and  the  profits  of  it.    Then  it  was  sa» 
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tiie  eovenant  was  one  wbich  runs  with  the  land.  I 
agxee  with  Cotton,  L.J.,  that  there  is  no  liability  exoept 
foK  rant  aoorned  dae  while  the  assignees  were  in  posses- 
aloB  of  the  land. 

As  to  the  seoond  point,  that  they  must  pay  for  the 
benefit  they  have  had,  the  facts  entirely  repel  that 
aignment.  They,  in  fact,  enjoyed  no  benefit  from  the 
land,  and  took  sTery  means  in  their  power  to  get  rid  of 
it.    I  agree,  therefore,  that  this  appeal  fails. 

Apptai  diUmiia«d. 

Solicitors  for  the  appellants.  Priichard,  Snglefield,  A 
Cto.,  for  CharU§  Cotteker^  Otot  Darwen. 

fioBdfeor  for  the  liqnidators.  Frith  Needham^  for 
Ikmger  Jt  NtwilU^  Liverpool. 


From  a  B.  Div.  Not.  83,  25. 

HlTOBy     ftc.,     07    BvSIOir-ON-TsEIlT    9.    AflSSBSMBNT 

QnoortEB  ov  thb  Bi7Bioir-OK-T£Birr  TTnion  ksd 

OXHKBS.   (tf.) 

Foot  raU^^Bateable  wdue'^Sewage  /arm  and  pumping 
MUan  —  HypUheiieal  tenant — Parochial  A$9e$tment 
Ad^  1836  (6  <fe  7  WUl.  4,  e.  96),  $.  1. 

The  Corporation  of  Bwiion*on^TrmA  were  the  ownere 
of  a  eewagt  farm  and  a  pumping  eioHonfor  the  purpose 
of  Heponng  of  ihe  eetiage  of  the  town,  in  respect  of 
which  the  eervoraiion  were  aeeeaeed  to  the  poor  rate.  It 
woM  impoenme  to  work  the  sewage  farm  except  at  a  loss 
to  long  as  it  remaintd  a  sewage  /arm,  and  if  the  cor^ 
poration  wished  to  let  it  as  a  sewage  farm,  no  one  would 
he  found  to  take  it  even  at  a  nominal  rental*  The 
pumping  etaKon,  while  used  a$  part  of  the  sewage 
egdan^  woe  incapable  of  yielding  a  profit^  and  cotUd 
mat  6e  need  henefieiaUy  for  any  other  purpose.  If  ihe 
eewoge  farm  and  pumping  station  belonged  to  a  private 
owner,  the  corporation  would  he  wiUing  to  hire  them  at 
a  yearly  rent  suJUciently  high  to  support  the  present 
ratee. 

Held  {reuening  the  decieion  of  the  Qneen's  Bench 
Division),  i&of,  in  ascertaining  the  rateable  value,  the 
corporation  mutt  he  taken  into  account  as  possible  hypo^' 
thdioal  tenants^  and  the  rent  that  they  toould  give  for 
ike  sewage  farm  and  pumping  ttation  as  a  sewage  farm 
aand  pumping  ttation  if  they  were  not  the  owners  in 
oocmpaOon  must  be  taken  irio  account  in  ascertaining 
ike  rateable  value,  and  that,  therefore,  the  rates  muit 
ttamd. 

Beg.  V.  Metropolitan  Board  of  Works,  17  W.  fi.  627, 
X.  A  4  Q.  B,  15  ;  Metropolitan  Board  of  Works  v. 
Wert  Ham,  19  W.  R  246,  L.  R,  6  Q.  B.  193 ;  and 
London  School  Board  v.  St.  Leonard,  Shoreditch,  34 
If.  12. 583,  17  Q.  B.  D.  788,  discussed. 

Appesl  finmi  the  judgment  of  the  Qneen's  Bench 
Sivjsian  on  two  spedal  oases  stated  by  an  arbitrator 
mder  12  ft  13  Yict.  c  45  on  appeal  to  quarter  sessions. 

First  Oasb. 
This  appeal  was  against  a  poor  rate  for  the  parish  of 
B^gjtnUm,  In  which  the  appellants'  sewage  farm  was  rated 
rt  42,000  gross  estimated  rental  and  £1,800  rateable 


The  sewage  farm  had  been  acquired,  laid  out,  and 
vsshid  at  considerable  cost  by  the  Oorporation  of 
B«rlDa«oft*Trent  nnder  the  provisions  of  the  Bnrton-on- 
Tfesait  Osrpaatlon  Act,  1880  (43  &44  Ylct.  c  ozxzix.),  and 
ttM  sswag e  was  delivered  on  to  the  farm  through  a  main 
ftoB  a  pumping  station  in  the  parish  of  Strettoo.  It 
waaJ^posBlble  to  work  the  sewage  farm  esDoept  at  a  loss 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister.at-Law. 


as  long  as  it  remained  a  sewage  farm,  and  if  the  cor- 
poration desired  to  let  it  as  a  sewage  farm  they  would  be 
unable  to  find  anyone  to  take  it,  even  at  a  nominal  rental ; 
but  if  disconnected  from  the  sewage  system  of  which  it 
formed  a  part  it  might  be  let  to  a  tenant  for  ordinary 
agtioultural  purposes  at  the  same  rate  per  acre  as 
similar  land  in  the  neighbourhood,  whioh  would  repre- 
sent £400gross  estimated  rental  and  £310  rateable  value. 
The  corporation  were  content  that  it  should  be  assessed 
and  rated  at  these  amounts.  The  corporation  laid  out 
and  worked  the  sewage  farm  suitably  and  economically, 
and  could  not  carry  out  their  statutory  duties  at  any 
smaller  expense  elsewhere.  If  the  sewage  farm  with  its 
present  appliances  belongod  to  a  private  owner  he 
would  let,  and  the  corporation  would  hire,  it  as  a  sewage 
farm  at  a  yearly  rent  sufficiently  high  to  support  the 
present  rate. 

The  corporation  contended  that  the  sewage  farm, 
being  incapable  of  beneficial  occupation  in  its  present 
condition,  was  not  rateable,  or  that,  if  rateable,  it  should 
be  rated  at  the  value  for  which  it  would  let  to  a  bypo- 
thetioal  tenant  from  year  to  year,  supposing  it  were  not 
used  as  part  of  the  sewage  system,  but  were  entirely  dis- 
connected therefrom  and  used  for  ordinary  agricultural 
purposes. 

The  Assessment  Oommittee  contended  that  it  was  not 
necessary  to  rateability  that  the  premises  as  actually 
occupied  and  utilized  should  yield  or  bo  capable  of 
yielding  a  commercial  profit ;  it  was  suffloient  if  they 
could  be  let  and  would  command  a  rent  from  any  possible 
\  hypothetical  yearly  tenant,  and  that  the  corporation 
ought  to  be  taken  into  account  as  one  of  the  possible 
hypothetical  yearly  tenants ;  and  that  the  present  rate 
was  right  and  reasonable,  inasmuch  as  it  was  found  and 
admitted  that  the  corporation,  if  they  were  not  occupy- 
ing owners,  might  reasonably  be  expected  and  would 
actually  be  willing  to  pay  fox  the  said  promises  a  yearly 
rent  sufficient  to  support  the  present  rate. 

Sboond  Oasb. 

This  appeal  was  against  a  poor  rate  for  the  township 
of  StrettoQ,  in  which  the  appellants'  land  and  sewage 
pumping  station  were  rated  at  £1,060  gross  estimated 
rental  and  £840  rateable  value. 

The  land  and  pumping  station  formed  part  of  the 
land  and  works  acquired  and  erected  by  the  Oorporation 
of  Burton-on-Trent,  under  the  provisions  of  the  Burton- 
on-Trent  Oorporation  Act,  1880.  For  the  purpose  of 
dealing  with  and  disposing  of  the  sewage  of  Burton-on- 
Trent,  it  was  necessary  to  have  a  pumpiog  station,  with 
all  necessary  engines  and  machinery,  to  pump  the 
sewage  on  to  the  sewage  farm  in  the  parish  of  Eggiu- 
ton.  The  machinery,  buildlngr,  and  works  at  the 
pumping  station  were  specially  designed  for  that  pur- 
pose, and  could  not  be  used  beneficially  for  any  other 
purpose.  The  mains,  land,  and  pumping  station  were 
suitable  and  necessary  to  enable  the  corporation  to  dis- 
pose of  the  sewage,  and  all  the  works  were  carried  out 
efficiently  and  economically  for  that  object,  but  they 
would  be  of  no  substantial  value  to  anyone  except  to  the 
corporation  for  the  above  object.  The  land  and 
pumping  station,  while  used  as  part  of  the  sewage 
system,  were  incapable  of  yielding  a  profit  or  advantage, 
except  that  they  enabled  the  oorporation  to  carry  the 
sewage  on  to  the  sewage  farm,  but  the  corporation  would 
not  be  able  to  carry  out  their  statutory  duties  as  to  the 
disposal  of  the  sewage  at  any  other  place  at  a  smaller 
expense.  If  the  land  and  pumping  station  belonged  to 
a  private  owner,  he  would  let,  and  the  corporation  would 
hire,  them  at  a  yearly  rent  sufficiently  high  to  support 
the  present  rate.  Except  for  the  purposes  of  the  sewage 
system,  the  value  of  the  land  and  pumping  station  would 
be  £100  gross. estimated  rental  and  £75  rateable  value. 

The  corporation  contended  that  the  land  and  pumping 
station,  being  only  capable  of  beneficial  occupation  if 
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rued  for  other  than  sewage  parpoaesf  should  be  rated 
at  the  Talae  for  which  the  same  woold  let  to  a  hypotheti- 
cal tenant  from  year  to  year  supposing  they  were  not 
used  as  part  of  the  sewage  system,  bat  were  entirely 
disoonneoted  therefrom  and  applied  to  such  useful 
purposes  as  they  might  be  made  available  for. 

llie  contention  of  the  assessment  committee  was  the 
same  as  that  set  out  in  the  first  case. 

If  the  court  should  be  of  opinion  that  the  contention 
of  the  corporation  was  correct,  the  appeals  should  be 
allowed,  and  the  gross  and  net  rateable  raluo  appealed 
against  should  be  reduced  to  £400  and  £810  respectively 
in  the  first  case,  and  to  £100  and  £75  respectively  in 
the  second  case* 

If  the  court  should  be  of  opinion  that  the  contention 
of  the  assessment  committee  was  correct,  the  appeals 
should  be  dismissed. 

The  Queen's  Bench  Division  (Lord  Coleridge,  O.J., 
and  Stephen,  J.)  held,  in  the  first  case,  that  the 
sewage  farm  was  not  rateable,  as  it  was  not  the 
subject  of  beneficial  occupation,  and,  in  the  second 
case,  that  the  land  and  pumping  station  were  rateable 
at  the  value  for  which  they  would  let  to  a  tenant 
from  year  to  year  supposing  they  were  entirely  dis- 
connected from  the  sewage  system,  upon  the  principle 
adopted  in  MdropolUan  Board  of  Worki  v.  West  Ham^ 
19  W.  B.  216,  L.  B.  6  Q.  B.  193.  (See  58  L.  J.  (H.  0.) 
187.) 

The  assessment  committee  appealed. 

FuUarUm  (Sir  Biehard  Webster,  A.G.,  with  him), 
for  the  assessment  committee.— -The  case  of  the  London 
School  Board  v.  St  Leonard,  Shortditch,  84  W.  B. 
588|  17  Q.  B.  D.  788,  shows  that  the  occopyiog 
owner  is  not  to  be  excluded  from  consideration  as  a 
hypothetical  tenant.  If  it  is  shown  that  any  tenant, 
not  excludiug  the  occupying  owner,  would  pay  a  rent 
fbr  the  premises,  then  that  rent  must  be  ti^en  into 
account  in  ascertaining  the  rateable  value.  The  motive 
for  taking  the  premises  and  the  question  of  profit  are 
both  immaterial.  Here  it  is  stated  in  the  case  that  the 
corporatloD,  if  they  were  not  the  owners,  would  be 
williog  to  become  tenants  of  the  sewage  farm  and 
pumping  station  at  a  rent  sufficiently  high  to  support 
the  present  rates.  In  Beg,  v.  Metropolitan  Board  of 
Works,  17  W.  R.  527,  L.  B.  4  Q.  B.  15,  and  ilfefro- 
politan  Board  of  Worki  v.  West  Ham,  19  W.  B.  246, 
L.  B.  6  Q.  B.  198,  sewers  were  held  not  to  be  rateable, 
and  in  the  latter  case  the  pumping  station  was  held  to 
be  rateable  at  the  value  for  which  it  would  let  to  a 
tenant  if  severed  from  the  main-drainage  scheme.  Those 
oases,  however,  are  not  consistent  with  the  London 
ScTiool  Board  case,  and  must  be  taken  as  overruled. 
Owens  College  v.  Chorlton-upon-Medhck,  85  W.  B. 
236,  IS  Q.  B.  D.  408,  is  distinguishable,  as  the  college 
were  prohibited  by  statute  from  becoming  tenants  of 
the  site  and  buildings.  The  corporation  here  might,  by 
their  Act|  have  become  tenants  of  the  sewage  farm. 

Bosanguet,  Q,0.,  and  Etherington  Smith,  for  the 
corporation. — For  the  purposes  of  the  present  case  the 
corporation  are  satisfied  to  contend  that  the  sewage 
farm  can  only  be  rated  at  its  agricultural  letting  value. 
The  decision  in  Beg,  v.  Metropolitan  Board  of  Works 
and  Metropolitan  Board  of  Works  v.  Wett  Earn  is 
that  until  the  works  are  disconnected  from  the  sewage 
qrstem  no  one  can  make  any  profit  out  of  them,  and  it 
Is  only  on  the  basis  of  disconnection  that  they  can  be 
xmted.  As  long  as  these  premises  are  part  of  the 
Mvage  system  tiiey  are  incapable  of  yielding  a  profit^ 
and  are  struck  with  sterility.  As  they  can  only  yield  a 
profit  by  being  disconnected  from  the  sewage  system 
they  can  only  be  rated  at  their  value  when  so  disoon- 
neoted. In  London  School  Board  v.  St,  Leonard, 
Shoredikh,  the  subject-matter  was  a  large  building 
capable  of  profitable  occupation  without  any  discon- 


nection, and  a  tenant  could  be  found  to  pay  a  rent  fbr 
it  if  the  school  board  vacated  it.  That  case  was  not 
intended  to  overrule  the  Wesi  Ham  ease.  [ThejalBo 
referred  to  Corporation  of  Worcester  v.  DroUwicih 
Union,  25  W.  B.  886,  2  Ex.  D.  49,  and  Guest  v.  Bad 
Dean,  20  W.  B.  332,  L.  B.  7  Q.  B.  834.]  Farther, 
this  case  comes  within  the  decision  in  Owens  GoUege  ?. 
Chorlton^upon'Medlock,  as  the  corporation,  being 
owners  of  the  premises  under  their  Act,  cannot  now 
part  with  it,  and,  therefore,  cannot  become  tensnti 
of  it. 

Sir  Biehard  Webster,  A,G.,  in  reply.— In  the  WeA 
Ham  case  there  was  no  finding  that  the  Board  of  Wotfci 
would  have  been  willing  to  become  tenants  at  a  rent  If 
they  bad  not  been  owners.  Therefore  the  question  wu 
not  raised  or  decided. 

He  also  referred  to  Beg.  v.  West  Bromwich  School 
Board,  82  W.  B.  866, 18  a  B.  D.  929. 

Lord  Ebhbb,  M.B. — ^The  decisions  in  rating  cases  ban 
been  progressive.  The  courts,  in  dealing  with  latiag 
cases,  have  wisely  confined  themselves  to  answering  the 
questions  put  to  them  in  each  case,  and  haveditn- 
garded  any  other  questions  that  might  have  arisen,  or 
that  might  have  been  taken.  New  points  would,  there- 
fore, continually  be  raised  as  each  case  was  decided,  and, 
in  that  sense,  the  decisions  may  be  said  to  be  progres* 
sive.  Looking  at  the  cases  with  that  gloss  upon  thoa, 
it  is  no  use  to  say  that  the  question  now  before  us  might 
have  arisen  in  the  earlier  cases,  for,  it  the  question  wis 
not  specifically  put  to  the  court,  the  court  would  not 
answer  it.  It  is  true  that  in  some  of  the  earlier  cases 
this  very  point  might  have  been  raised,  but,  for  the 
reason  I  have  given,  we  cannot  from  that  draw  the  oon- 
dnsion  that  the  court  has  decided  it.  The  qaeition 
whether  the  occupying  owner  of  premises  should  be 
regarded  as  a  possible  hypothetical  tenant  in  mj 
opinion  was  never  raised  before  the  case  of  the  Londxm 
School  Board  v.  St,  Leonard,  Shorediteh.  No  case  has 
been  cited  to  us  where  such  a  point  has  been  ejpresilj 
raised  before.  It  was  said  that  the  point  might  haw 
been  raised  in  Metropolitan  Board  of  Works  v.  West 
Ham,  In  that  case  there  was  this  peculiarity :  that  the 
court  had  power  to  draw  inferences  of  fact  Henoe, 
even  if  it  is  to  be  taken  that  the  point  was  raised,  the 
court  shut  themselves  out  from  deciding  it,  for  they 
drew  the  inference  of  fact  that  it  would  be  impossible  to 
find  any  tenant  for  the  property  proposed  to  be  rated-* 
namely,  the  aewers.  That  is  the  direct  contrary  of  the 
finding  in  the  London  School  Board  ccue,  where  it 
was  stated  that  the  school  board,  if  they  had  not  been 
the  ovmers  of  the  school,  would  be  willing  to  pay  a 
rent  for  it  as  tenants.  Nor  in  the  Mersey  Dwts  v« 
Llaneilian  Overseers,  33  W.  B.  97,  14  Q.  B.  D.  770,  wm 
the  question  ever  raised  or  even  glanced  at  The  question, 
therefore,  seems  to  have  been  raised  for  the  first  time 
in  the  London  School  Board  case.  The  ground  of  that 
decision  was  that  by  the  Act  the  court  is  to  look  for  any 
tenant  who  is  willing  to  pay  rent  for  the  premises.  If 
any  auch  tenant  can  be  found,  he  is  to  be  taken  into 
account  as  a  possible  hypothetical  tenant  If  the 
school  board,  who  were  the  owners  in  occupation  of  the 
school,  would  be  willing  to  become  tenants  of  the 
premises  used  as  a  school  at  a  rent,  supposing  they  wen 
not  the  owners,  then  they  could  not  be  excluded  from 
consideration,  even  though  no  other  person  wocldbe 
willing  to  become  tenant  of  the  premises  subject  to  the 
restrictions  then  placed  upon  their  use.  The  qnsition 
does  not  depend  upon  whether  there  is  a  profitable 
occupation  ;  it  depends  upon  whether  there  Is  a  benefldsl 
ooonpatioo,  and  as  soon  as  a  tenant  can  be  found  whs  if 
willing  to  pay  rent  for  the  premises  for  any  ressoa 
whatever  the  premises  become  the  subject  of  a  benflflsial 
ooeupation.  Mr.  Bosanquet  tried  to  show  that  the  Jadg* 
ment  of  Bowen,  L. J.,  differed  in  its  reasoning  from  tbe 
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Judgments  of  the  rest  of  the  court.  I  mytelf  cannot  see 
that  he  difflexed  in  any  way,  and  this  still  more  clearly 
appears  when  the  report  in  the  Law  Journal  (55  L.  J. 
H.  0.  169)  is  looked  at. 

The  point  raised  in  Oiven$  College  t.  Ohorlton^upon" 
IMoekwBs  anticipated  and  guarded  against  in  the  i^oneion 
Sckeol  Board  caao — namely,  that  if  the  occupying  owner 
eoald  notft  by  statute  or  otherwise,  become  a  tenant  at  all, 
then  be  must  be  excluded  from  consideration  as  a  pos- 
rfUe  hypothetical  tenant.  That  point  was  expressly 
decided  in  the  OtMias  OoUege  ecue,  but  it  was  distinctly 
nid  that  if  the  college  had  not  been  prohibited  by 
statute  from  becoming  tenants  of  the  premises  they  must 
have  been  taken  into  account  aa  hypothetical  tenants 
wiDmg  to  pay  a  rent. 

Is  the  pxeaent  case  the  Burton  Corporation  were 
aatfaoriied  by  their  Act  to  buy  or  rent  land  for  the  pur- 
pose of  carrying  out  their  sewage  works.  They  might, 
therefore,  have  rented  this  sewage  farm.  That  seems  to 
me  to  bring  the  case  exactly  within  the  last  two  de- 
drieDs.  The  ftet  that  they  are  not  prohibited  from 
teatiiig  the  farm  shows  that  they  cannot  be  excluded 
from  consideration  aa  bypothetioal  tenants.  There  is  an 
apnm  fiodiog  in  the  case  that  if  the  sewage  farm,  with 
its  pxsMnt  appliances,  belonged  to  a  private  owner,  the 
oorporatiofi  would  hire  it  aa  a  sewage  farm.  That  being 
so,  the  case  eomea  within  the  dedsions,  and  these  oocu- 
pyfaig  owner*,  who  would  have  paid  a  rent  for  the 
sewage  farm  to  be  used  as  a  sewage  farm,  must  be  taken 
into  account  aa  possible  hypothetical  tenants.  The 
sane  reasoning  applies  also  to  the  pumping  station.  In 
my  opinion  the  higher  rent  which  the  corporation  would 
give  is  the  rent  which  is  to  be  taken  into  account  in 
aaDsrtaining  the  rateable  value,  though  not  absolutely 
fODdoiive  of  it  We  have  nothing  to  do  with  any  ques- 
tion of  figures ;  vre  only  answer  the  question  put  to  us, 
and  say  that  both  rates  must  stand. 

LnroLXTy  L.J.— This  question  turns  upon  the  true 
eoutmction  of  seotion  1  of  the  Parochial  Assessment 
Aet,  1836y  which  enacts  that  the  rate  must  be  made 
upon  an  estimate  of  the  rent  at  which  the  property 
x^t  xeasonably  be  expected  to  let  from  year  to  year 
ine  at  tenaata'  ratea  and  taxes,  and  deducting  the  cost 
of  repair,  fto.  We  have  to  apply  that  enactment  to  this 
ease.  We  must  consider  whether  a  person,  who  is  oom- 
paUed  by  law  to  take  the  premises,  and  who  can  make 
no  psolit  out  of  them,  is  to  be  taken  into  consideration 
aa  a  hypotheticai  tenant  in  ascertaining  the  rateable 
value.  The  queation  has  not  arisen  for  the  first  time. 
Die  queetioB  was  raised  and  solved  in  the  case  of  the 
London  School  Board  t.  8t  Leonard,  Shoreditch,  where 
it  was  held  that  if  a  tenant  could  be  found  who,  whether 
uder  stress  of  statutory  requirements  or  otherwise, 
would  take  the  premises,  the  rent  that  tenant  would  pay 
most  be  taken  into  account,  and  that  the  occupying 
owner  must  not  be  excluded  from  consideration  as  a 
poasihle  tenant.  I  cannot  find  that  the  question  was 
ever  ndaod  before. 

Ho  doubt  it  might  have  been  raised  in  the  two  cases 
of  Stg^  V.  MtiropolUan  Board  of  Worhe  and  Mtiro* 
potUan  Board  of  Worki  y.  Woit  Bam,  and  also  in  the 
Marte^  Docke  v.  Lkmoilian  Ovorseere,  but  in  those  cases 
Umbb  waa  no  finding  such  as  there  is  in  this  case,  that  if 
fta  sewage  farm  with  its  present  appliances  belonged  to 
a  psivate  owner  he  would  let,  and  the  corporation  would 
kiie,  it  as  a  sewage  farm  at  a  yearly  rentsufQoiently  high 
ta  support  the  present  rate.  That  seems  to  me  to  be  the 
only  way  in  which  the  two  Mtiropolitan  Board  eaeee 
1  beside  the  London  School  Board  ease.  That 
\  appeals  to  ne  to  bring  this  case  exactly  within 
mdon  School  Board  ease.  The  case  of  Owen$ 
OMifg  V.  OhorUon-'upon'Medlock  would  have  been 
daslded  hi  the  saase  way  as  the  London  School  Board 
mm  bsid  it  not  been  that  the  court  came  to  the  conclu- 


sion that  Owens  College  oould  not  have  become  tenants 
of  the  site  and  buildings.  The  rate,  therefore,  for  the 
higher  amount  must  stand.  Oar  decision  aa  to  the 
pumping  station  rests  upon  the  same  principle. 

LoPBS,  L,  J. — Thvi  case  seems  to  me  to  be  covered  by  the 
LoTidon  School  Board  v.  St.  Leonard,  8?^oreditch,  and, 
therefore,  the  corporation  must  be  taken  into  account  as 
hypothetical  tenants  of  the  sewage  farm.  Having  re- 
gard to  the  finding  in  the  case  (whioh  the  Lord  Chief 
Justice  in  his  Judgment  seems  to  have  overlookei)  that 
the  corporation,  if  they  were  not  occupying  owners, 
would  become  tenants  at  a  rent  sufflciently  high  to 
support  the  present  rate,  the  corporation  must  be 
assessed  on  the  higher  value.  At  the  same  time  I 
feel  a  difficulty  in  reconciling  the  London  School  Board 
caie  with  the  West  Ham  case,  I  quite  see  that  the 
point  was  not  clearly  raised  in  the  Weet  Ham  case, 
but  I  cannot  help  thinking  that  the  Judges  did  decide 
the  point,  and  in  a  way  not  reconcilable  with  the 
latter  case.  If  this  is  the  true  view  the  only  result 
would  be  that  the  West  Ham  caee  is  overruled  by  the 
London  School  Board  case.  Speaking  for  myself,  had  it 
not  been  for  the  London  School  Board  case  and  Owens 
College  case  I  should  have  doubted  whether  a  tonant  who 
was  subject  to  certain  statutory  conditions  and  must 
take  the  premises  to  perform  a  statutory  duty  was  the 
kind  of  tenant  contemplated  by  the  Parochial  Assess- 
ment Act.  I  should  have  thought  that  the  statute  con- 
templated au  ordinary  tenant  and  not  a  tenant  who  waa 
forced  to  become  a  tenant  at  a  loss.  I  am  bound,  how- 
ever^ by  the  decision  in  the  London  School  Board  case. 
I  agree  also  as  to  the  pumping  station. 

Appeal  allowed. 

Solicitors  for  the  corporation,  Qtare,  Son,  ^  Pease, 
for  J,  &  W,  J.  Drevory,  Burton-on-Trent. 

Solicitors  for  the  assessment  committee,  J,  A  C. 
Bohinsofn  &  Wilhins,  lot  H,  Qoodger,  Burton-on- 
Trent. 
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Casb  V*  Casb.  (a.) 


Married  woman — Marriage  Mween  Englishman  and 
foreigner — Contract  —  Foreign  law  —  English  real 
estate — Incapacity  to  alienate— Restraint  on  anticipa- 
tion^DouU-^FamUy  arrangement. 

In  1834  a  domiciled  Englishman,  tenant  in  tail  in 
possession  of  real  estate  in  England,  married  in  Turkey 
a  subject  of  the  then  Kingdom  of  the  Two  Sicilies.  By  a 
contract  eaaecuted  before  marriage  he  gave  half  of  aU  his 
revenues  and  real  and  personal  estate  as  an  irrevocahls 
donation  in  augmentation  of  htr  dowry.  The  evidence 
shewed  that,  if  the  husband's  land  had  been  in  SicUy^ 
this  contract  would  have  transferred  half  of  it  at  once 
for  the  benefit  of  t?ie  wife  without  further  conveyance, 
that  that  half  would  have  been  inalienable  during  their 
joint  lives,  and  that  the  contract  was  irrevocable.  No 
steps  were  taken  to  carry  out  the  contract.  In  1846  ths 
husband  diisntailed  all  his  property  and  sold  part  of  it, 
and  in  1847  he  and  his  wife  executed  a  deed,  by  which, 
afUr  reciting  that  doubts  had  arisen  as  to  the  effect  of 
the  contract,  the  rest  of  the  property  was  setlledi  TJie 
husband  died  in  1887,  and  this  action  was  brought  by 
the  tenant  in  tail  under  the  deed  of  1847  to  have  ths 

\  (a.)  Beported  by  H.  C.  Bopek,  Esq.,  Barrister-at-Law. 
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ir%uU  of  that  dttd  carried  into  execution^  and  for  a 
declaration  that  a  deed  executed  tn  J886  hy  the  huehand 
and  foiff^  purporting  to  annul  the  deed  of  1847,  woe 
void.  The  vtife  defended  the  action^  and  at  first  alleged 
undue  influence  and  want  of  consideration  and  inde» 
pendent  advice,  hut  the  suhsequently  withdrew  these 
aUegaiiona.  Her  caee  wat  tliat  in  1847  the  land  com- 
prised  in  the  contract  wae  inalienable,  and  tJuit  a 
capacity  to  alienate  could  not  he  obtained  by  arrangement. 
She  brought  a  erosB-action  to  have  the  deed  of  1847 
dedared  void, 

Seldy  tJutt  in  1847  there  wa$  a  serious  doubt  cts  to  the 
rights  of  the  parties,  and  that  the  settlement  of  that  year 
was  a  family  arrangement,  with  which  the  court  would 
not  interfere  after  the  lapse  of  forty  years. 

Ttial  of  aotion. 

The  qaestion  in  thi«  oase  was  whether  io  1847  one- 
half  of  oevtain  land  was  so  olearl/  inalienable  that  a 
deed  of  family  arrangement  of  that  year,  based  upon 
donbte  as  to  the  rights  of  the  parties,  mast  be  set  aside 
or  declared  to  be  Toid. 

On  the  11th  of  January,  1834.  Thomas  Case,  being 
then  aged  twenty-three,  a  domiciled  Englishman  and 
tenant  in  tail  in  possession  of  certain  estates  in 
Lancashire  and  Stailordshire,  subject  to  incum- 
brances, entered  into  a  contract  of  marriage  with  Alex- 
andrina  MaTromatti,  a  youog  lady  aged  sixteen,  the 
daughter  of  a  father  who  in  the  early  part  of  the  century 
left  Messina,  in  Sicily,  and  had  since  lived  at  Therapia, 
in  Turkey,  and  had  died  there.  Alezandrina 
Mayromatti,  who  was  then  living  at  Therapia  with  her 
mother,  was  entitled  to  some  email  property,  part  of 
which  was  to  be  used  for  her  expenses,  trousseau, and  so  on, 
and  another  part  of  which  she  would  come  into  possession 
of  on  the  death  of  her  mother,  under  the  will  of  her  father. 
The  contract,  which  was  in  the  Italian  language,  was 
entered  into  in  Turkey,  and  the  original,  and  also  a 
sworn  translation  of  it,  were  produced  in  court.  So  far 
as  material  the  contract  was  to  the  following  effect. 
It  provided  that  Mr.  Thomas  Case  was  engaged  to 
Alexandrine  Mavromatti,  and  that  the  engagement  was 
accepted  by  her ;  hr r  mother  engaged  to  provide  a 
trousseau  of  the  %alue  of  9,520  piastres,  and  that,  inas* 
much  as  her  late  father  by  his  will  constituted  his  wife 
usufructuary  of  all  his  inheritance,  with  the  obligations 
that  after  her  death  it  should  be  divided  between  his 
sons  and  daughters  under  certain  conditions,  the  mother 
engaged  that  that  portion  of  the  paternal  inheritance 
which  would  come  to  Alexandrine  should  be  her  dowry, 
only  to  come  into  possession  after  the  death  of  the 
mother;  and  Mr.  Thomas  Case  gave  "by .this  present 
act  irrevocabiliter  inter  vivos  "  to  his  said  betrothed 
*'  half  of  all  his  revenues  and  of  all  his  possessions  both 
real  and  personal  that  he  now  holds,  or  may  at  any 
time  hold,  wherever  they  may  exist  or  be  situated," 
'*  under  the  following  conditions  and  rtghts,"  the  first  of 
which  was  that  the  donation  was  to  be  regarded  as  an 
increase  of  such  constituted  dowry,  and  in  any  oase  he 
was  to  hand  over  that  same  dowry,  "and  the  wife  may 
dispose  of  it  in  a  similar  manner  as  she  may  dispose  of 
the  dowry  itself,  with  which  the  said  gift  forms  one  Bole 
capital,  her  exclusive  and  sole  property."  Thomas  Case 
was  to  retain  the  said  half  as  her  trustee  and  admiaie- 
trator,  holding  it  in  the  name  of  the  receiver  of  the 
donation ;  and  to  guarantee  the  said  dowry  "  be  charges 
and  mortgages  both  jointly  and  severally  i\l  his  posses- 
■ions  over  and  above  the  legal  mortgage  without  any 
exception,  and  all  included."  It  did  not  appear  that  T. 
Case  had  any  personal  estate. 

On  the  18th  of  January,  1835,  the  marriage  was 
solemnized  at  Therapia,  and  on  the  28th  of  May,  1835, 
there  was  a  remarriage  at  Constantinople,  and  of  that 
maniage  two  children  were  bom,  one  on  the  27th  of 
July,  1839,  named  Charles  Case,  who  had  since  died 


leaving  children  who  were  partiee  to  this  litigation,  ml 
another  later  on  the  20th  of  September,  1843,  nims& 
(George  Alfred  Case  ;  Charles  Case  married  in  1863,  and 
the  plaintiff  in  the  first  aotion  was  his  eldest  son  ibo 
under  the  deed  of  1847,  which  it  was  sought  to  set  aiide, 
was  tenant  in  tail  of  the  Lancashire  estates. 

On  the  7th  of  Deoemb^r,  1846,  Thomas  Cms  dii- 
entailed  both  the  Staffordshire  estates  and  the  Lmoa- 
ahire  estates,  and  became  tenant  in  fee  in  possswiim. 
In  the  year  1846  the  Staffordshire  estate  was  sold,  lad 
the  money  was  applied  in  discharging  the  moitgigM 
upon  the  Staffordshire  estate,  and  also  upon  the 
Lancashire  estate.  On  the  17th  of  June,  1847,  the  dsed 
which  the  second  action  sought  to  set  aside,  and  which 
was  stated  to  form  part  of  the  aame  transaotioa  at  tlie 
disentailing  deeds,  was  made  between  Thomas  Osas,  the 
husband,  of  the  first  part,  and  Alexandrina  Oass^  ths 
wife,  of  the  second  part,  and  was  duly  executed  sad 
acknowledged  by  them  under  the  Fines  and  Bsoofedei 
Act;  the  other  parties  to  it  were  trustees  of  vaiiou 
terms.  It  recited  the  tiUe  of  Thomas  Case  to  the 
Lanoaahlre  eetates,  the  result  of  which  was  that,  latest 
to  a  jointure  of  £800  a  year  to  his  mother,  Elizs  Dim, 
he  was  tenant  in  tail  in  possession  of,  and  hsd  dis- 
entailed, the  estate,  and  it  recited  the  contract  of  tbs 
11th  of  January,  1834  ;  that  the  marriage  wtt 
solenuiaed  and  again  aolemniced,  and  that  there  hsd 
been  issue  of  the  marriage  Charles  Case  and  Qeoiga 
Alfred  Case ;  the  barring  the  entail  by  Thomas  Out, 
and  then  it  recited  that,  whereaa  the  heredttamcofci 
intended  to  be  thereby  conveyed  were  held  with  oths 
hereditaments,  subject  to  a  term  of  800  years,  and  t» 
the  yearly  rent-charge  of  £800  payable  to  Eliza  Om 
during  her  lifetime,  and  to  a  sum  of  £12,000  dns  to 
Colonel  Charles  Wood  and  interest,  and  to  a  torm  of 
500  years  on  certain  trusts,  and  also  to  the  inoorascf 
which  the  said  Alexandrina  Case  was  entitled  theieiii 
under  or  by  virtue  of  the  thereinbefore-mentioaad 
marrisge  articles  or  instrument  in  writing  bearing  date 
the  11th  of  January,  1884,  but  save  aa  aforesaid  thay 
were  not  subject  to  any  charge,  except  certaia  lesaa^ 
and  that  Thomas  Case  was  entitled  to  the  hereditsmeato 
in  fee  simple :  *'  And  whereas  doubts  are  entertainad  aa 
to  the  true  construction  and  effect  of  the  said  sttidaa 
or  instrument  of  the  11th  of  January,  1834,  sod 
whereas  the  said  articles  or  instrument  contahiad  no 
provision  for  any  payment  or  allowance  to  or  foe  the 
benefit  of  the  said  Alexandrina  Case  during  the  lifetiiM 
of  the  said  Thomas  Case,  nor  any  provision  for  the 
children  or  issue  of  the  marriage ;  and  wbersaa  the 
parties  to  these  presents  are  respectively  desirana  that 
such  doubts  should  be  avoided,  and  all  oocaaiona  for 
dispute  removed,  and  that  provision  should  be  mads  is 
manner  hereinafter  mentioned  for  payment  of  an  aonnal 
sum  by  way  of  pin  money  to  the  separate  use  of  tha 
said  Alexandrhia  Case,  and  a  further  annual  sum  for  htf 
benefit  during  her  life  in  case  she  survives  her  huabaad, 
and  that  provision  should  be  made  as  hereinsftof 
mentioned  for  the  children  of  the  said  Thomaa  Gaie 
and  Alexandrina  his  wife."  Then  a  settlement  «» 
made  by  the  deed  which  contained  a  provision  for  £100 
a  year  pin  money  for  Alexandrina  Case  during  the  joi^ 
lives  of  herself  and  her  husband ;  and  a  Jointois  of 
£400  a  year  for  Alexandrina  during  the  life  of  EUs*> 
which  £400  upon  the  death  of  the  Utter  was  to  be 
inoreaaed  to  £600.  It  contained  a  power  forThoiaaa 
Case  to  raise  £6.000,  and  appoint  it  as  he  ahonld  tiiiu 
fit,  and  ▼arious  other  powers  and  provisions,  snbjsot  to 
which  the  estate  was  settled  in  the  usual  way  to  Thomaa 
Case  for  life,  and  his  and  their  sons  in  taU,  with  la^ 
powers  to  raise  portions  for  his  younger  children,  sv 
power  to  hia  eldest  son  to  Jointure  the  widow  of  tttf 
eldest  son. 

In  1858,  1861,  and  1862  the  aum  of  £1.900  wM 
raised  and  paid  to  Thomas  Case,  the  husband,  in  pen 
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the  £6,000.  In  1868  put  of  the  pzopertj 
■  taken  1^  a  laflway  eompeny  end  e  large  snin  of 
n^  vae  |wkl  for  it»  end  in  1869  that  monej  was 
applied  in  pejing  oil  tome  of  the  mortgegee  left  npon  the 
eetat^  end  j61,100  more  to  Thomee  Oaee  in  pert  pajment 
«f  loB  16.000.  A  mortgage  ires  mede  in  1869  to  seenie 
him  £3,000,  the  remainlDg  part  of  the  £6.000  whioh  had 
not  bsen  rnieed,  end  in  1882,  on  the  83rd  of  Meroh,  he 
eppointed  thet  £6,000  one-half  to  his  son,  Bdwin 
Wmiam  Oaee,  who  hed  been  bom  efter  the  date  of  this 
deed  of  1847,  ebsolntely,  the  other  helf  npon  tmst  for 
George  Alfred  Oase  for  life,  with  remainder  to  Edwin 
"WiUiBm  Oase  absolntelj.  On  the  Hth  of  Aegnst,  1882, 
Ofasilss  Oase,  the  eldest  son,  appointed  a  Jointure  of 
£300  to  hie  wife,  and  portions  for  his  yonger  children. 
He  died  in  September  of  thet  jeer,  end  therefore  the 
pbiDtiir  in  the  first  aotion,  his  eldest  son,  became 
tenant  in  tail  in  poeseesion. 

On  the  9th  of  Jane,  1886,  a  deed  was  ezeonted 
between  Thomaa  Ceee  of  the  first  part,  Alexandrine 
(^se  of  the  seoond  part,  and  Alexandrine  Oase  and 
O.  F.  Gole,  troetees,  of  the  third  pert,  whioh  recited  the 
Bwiage,  the  marriage  contract,  that  part  of  the  pro- 
perfy  wee  sold  end  the  pnrohase-monej  applied  in  pey- 
fag  oir  iocambranoes,  end  thef,  by  a  deed  of  the  17th  of 
June,  1847,  a  settlement  was  made ;  that  the  said  Thomas 
OMeand  the  said  Alexandrine  Oase  were  advised  thet, 
seooidingtotheltalien  lew,  after  the  solemnisation  of 
file  mid  mertiege  the  marriage  egreement  coald  not, 
dnrbg  the  marriage  be  revoked  or  varied  by  the  parties 
thereto,  and  that  aooordiogly  the  setUement  of  1847,  so 
far  as  the  eeme  effected  the  moiety  of  the  estete  which, 
andsr  tte  merriege  egreement,  beeeme  part  of  the  dotal 
property,  wee  invelid;  and  Thomas  and  Alexandrina 
Osse  tlien  conveyed  "the  dotel  property"  to  such 
persons  ee  Alexandrina  and  Edwin,  the  son,  should 
eppobt,  to  pay  the  income  to  Themes  Gese,  the  fether. 
Sat  me,  with  en  annuity  of  £260  to  George  Alfred  Oase 
for  life,  with  remeinder  to  Alexandrine  for  life  to  her 
seperete  use,  end  then  to  Edwin  abeolntely  if  he  should 
survive,  with  farther  provisions  in  cese  he  should  not 


Thomes  Oese  made  a  will  dated  the  10th  of  June,  1886. 
He  confirmed  the  originel  agreement  of  1834  end  the 
settlement  of  the  9th  of  Jane,  1886,  end  geve  ell  the 
lesl  estete  of  which  he  should  be  seised  or  possessed  at 
his  death,  and  not  comprised  in  the  said  settlement  of 
the  9tli  of  June,  1886,  to  George  Fitsroy  Oole,  upon 
tnst  to  pay  the  rents,  profits,  end  income  thereof,  or  of 
the  investmento  representing  the  semo,  to  Alexandrina 
Oase  for  her  life,  end  efter  her  deoeese  in  tmst  for 
Edwin  WHliem  Oese,  absolntdy  cherged  with  an  annuity 
of  £250  per  ennum  to  George  Alfred  Oese,  end  he 
•ppoieted  Alexendrina  Oese  and  Gkiorge  FiCzroy  Oole 
«tteetrix  end  executor  of  his  will.  He  died  on  the 
23idolJaly,  1887. 

On  ths  8th  of  September,  1887,  Thomas  Elphinstone 
Oase,  sn  iofent,  the  eldest  son  of  Oherlee  Oese,  end 
tensat  in  tsQ  of  one  moiety  of  the  property,  et  eny  rate 
vndsr  the  deed  of  1847,  end,  if  the  deed  of  1847  wes 
altogether  good,  tenent  in  tea  of  ell  the  property, 
lastttutsd  the  flrat  ection  to  have  the  trusts  of  the  deed 
of  1847  eerried  into  execution,  and  to  have  it  declared 
that  the  deed  of  1886  wes  void.  Alexandrina  Oase,  the 
vidov,  thereupon  issned  the  writ  in  the  eeoond  action 
diteiBg  that  the  deed  of  1847  was  void  and  ought  to 
henstifiedor  eeteside.  In  her  etetement  of  daim  she 
aOcgeitiiat  she  wae  not  eoosnlted  ee  to  the  preparation 
of  the  deed  of  1647,  thet  it  wes  not  expleined  to  her, 
wtihe  hed  no  independent  legal  advioe,  thet  ehe 
jnjeiM  it  under  the  inflnenoe  of  her  hnsbead,  thet  she 
MIsvsd  it  wae  merely  to  oasry  out  the  merriege  con- 
tec^  that  she  never  received  eny  eonsiderationy  and 
Aitibe  wae  not  aware  of  tiie  aonteats  of  the  deed  till 
IM.  AllthceeeUegationaweraiabeeqiieiitly  withdrawn. 


Bm$7MW^  Q.O.^  and  WUkinton^  for  T.  E.  Oase,  the 
plaintiif  in  the  first  aotion,  referred  to  WiUon  v.  EiU, 
4  W.  B.  66,  25  L.  J.  Oh.  166. 

A.  a*B.  Terrell,  for  persons  in  the  seme  interest,  dted 
Addison  on  Oontraots,  8th  ed.,  pp.  204,  465  ;  Rohineon 
V.  Molldt,  L.  R.  7  H.  L.  803,  24  W.  B.  Dig.  222 ;  and 
BartkU  v.  PenUand,  10  B.  &  Or.  760. 

Jfarfen,  Q.C,  and  G,  JSTenderson,  for  Mrs.  Alexan« 
drina  Oase. — There  wes,  reelly,  no  doubt  es  to  the 
construction  of  the  oontreot,  and  it  was  irrevocable. 
The  Oourt  of  Ohanoery  would  heve  given  effect  to  it  by 
settling  half  the  estate  on  Alexandrina  without  power  of 
entioipation.  So  in  1847  there  was  no  power  in  any- 
body to  dispose  of  thet  helf,  end  the  setUement  of  1847 
is  void  to  that  extent.  A  family  errangement  cannot 
confer  a  capacity  to  convey  :  Di  8ora  v.  Phillippe,  10 
H.  L.  Oae.  624,  11  W.  B.  H.  L.  Dig.  6  ;  8tudd  v.  Gook, 
8  App.  Oas,  577,  32  W.  B.  H.  L.  Dig.  176 ;  Baggeti  v. 
Meux.  1  Ooll.  138,  1  Pb.  627 ;  In  re  TipptU*$  and  NeW" 
heuUee  Ooniraei,  36  W.  B.  597,  37  Oh.  D.  444;  Wall 
V.  Roger$t  18  W.  B.  203,  L.  B.  9  Eq.  58. 

Bohineon,  0.C7.,  R.  /.  Parker,  and  GaekeU,  for  other 
defendants,  supported  the  same  contention. 

Bmehavft  Q.O.,  in  reply,  cited  Stapilton  v.  Stapilton,  1 
Atk.  2,  2  W.  &  Tud's.  Eq.  Oas.  920,  and  Gordon  v. 
Gordon,  8  Swans.  400. 

Sat,  J.— I  win  deal,  in  the  first  place,  with  the 
second  of  these  two  suits.  It  is  a  suit  institated  by  a 
lady  named  Alexandrina  Oase,  a  widow,  and  seeks, 
according  to  the  claim  in  the  statement  of  d.aim,  to  have 
an  indenture,  dated  the  17th  of  June,  1847,  declared 
void  and  of  no  effect,  so  far  as  it  purports  to  convey 
more  than  one  moiety  of  the  hereditements  comprised 
therein,  and  an  order  directing  the  same  to  be  rectified 
eocordingly. 

Now  this  action  was  commenced  by  writ  dated  the 
13th  of  September,  1887— that  is,  full  forty  years  after 
the  date  of  the  deed.  The  statement  of  cleim  oon- 
teiued  theee  paregraphs.  [His  lordship  referred  to  the 
allegetions  stated  above  end  their  withdrawal,  and 
oontinued: — ]  That  is  a  very  proper  proceeding  by 
those  who  put  It  in.  Those  who  pleaded  it  found  they 
could  not  substantiate  it,  therefore  they  withdrew  it> 
Oounsel  at  the  bar  tell  me  quite  frankly  that  they 
adhere  to  that  withdrawal.  The  consequence  is  that  I 
am  to  decide  this  case  on  the  assumption  that  she 
did  know  what  she  wes  doing,  that  she  had  independent 
advice,  that  there  wes  ample  consideration,  and  that  she 
was  not  under  any  undue  influence ;  in  fact,  the  oon« 
trary  to  ell  those  statemsnts  in  those  paragraphs  is  now 
to  be  the  besis  of  the  decision  of  the  oourt. 

Then  what  is  the  law  P  So  far  as  this  action  of  ICrs. 
Alexandrina  Oase  seeks  equitable  relief,  to  oome  forty 
yeers  efter  to  have  a  deed  rectified  is  hopeloss.  She 
wes  bound  to  oome  by  the  role  of  this  court  at  the 
eerliest  possible  period.  One  of  the  ellegations  made, 
which  she  now  givee  up,  was  that  she  did  not  know  the 
feet.  She  gives  that  up,  she  did  know  the  fact,  she 
knew  really  what  she  was  doing,  she  had  competent 
edvice,  she  wes  not  under  any  kind  of  undue  inflaenoe, 
and,  therefore,  there  was  no  reeson  why,  the  day  after 
she  had  executed  this  deed,  she  could  not  have  sued. 
She  might  perfectly  well  have  had  the  deed  rectified  at 
any  time  between  that  year  1847  and  this  present  year. 
Now  the  lew  of  this  oourt  is  very  strict  upon  that  point. 
In  equity  yon  cennot  come  for  equiteble  relief,  lilce 
setting  eside  or  rectifying  a  deed,  unless  you  oome  with 
the  utmoet  possible  dUigenoe.  I  quite  egree  if  this  had 
been  a  cese  of  undue  ^flnenoe  exercised  npon  her  t^ 
her  husband,  there  is  plenty  of  authority  for  saying  that 
tliat  influence  isoonsklered  paramount  so  long  as  the 
merriege  lasts,  and,  therefore,  when  the  hnsband  diesy 
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ibe  would  be  treated  aa  at  liberty  to  come  when  she  was 
flnt  relioTed  from  that  inflaenoe  to  hare  the  deed  reoti- 
fled.  That  ia  exactly  why  I  refer  to  tbia.  She  saye,  '*  I 
was  not  under  any  undue  inflaenoe " ;  therefore,  there 
is  no  reason  whateTex  why  she  should  not  have  come  to 
ask  for  the  equitable  relief  she  was  entitled  to  at  any 
time  after  the  deed  of  1847  was  executed. 

Kow,  that  is  quite  fatal,  apart  from  any  claim  made 
by  her  for  equitable  relief.  Bat  it  may  be  said,  though 
the  argument  haa  not  been  adTanced,  part  of  this  relief 
which  is  asked  is  not  equitable.  It  is  true  there  is  a 
prayer  that  the  deed  may  be  rectified,  but  also  the  claim 
is  that  it  may  be  declared  to  be  Toid,  and,  if  it  be  void, 
the  mere  declaration  that  it  \a  Toid  would  not  be  treated 
as  equitable  relief  within  tbe  rule.  [His  lordship  stated 
the  facts,  and  continued  : — ]  The  case  she  makes — I 
am  still  dealing  with  the  second  action— is  this,  she 
■ays  it  may  be  that  I  am  debarred  by  lapse  of  time  from 
equitable  relief,  but  I  am  not  seeking  equitable  relief. 
What  I  ask  is  a  declaration  that  this  deed  is  Toid  (that 
eeems  to  me  the  most  favourable  way  to  her  of  putting 
her  case),  and  it  is  void,  because  I  was  incapacitated 
from  executing  that  deed  at  the  time.  The  way  that  is 
arrived  at  is  this.  It  is  said  that  she  was  in  1884,  when 
the  marriage  contract  was  entered  into,  and  at  the  time 
of  the  marrisge,  a  domiciled  Sicilian,  that,  by  the  law 
of  Sicily,  any  land  in  Sicily  (I  emphasise  that)  which 
belonged  to  the  intended  husband,  or  was  in  any  way 
added  to  her  dowry  and  made  to  become  part  of  the 
dowry  and  incorporated  with  the  dowry,  as  by  this 
contract  of  1834  was  purported  to  be  done,  would  have 
all  the  inddents  of  the  dowry  according  to  the  law  of 
the  two  Sicilies,  and  that  the  law  of  the  two  Sicilies  was 
ihia,  which  I  take  from  the  expert's  evidence.  [His 
lordship  read  the  evidence,  and  continued :— ]  So  that 
I  may  take  it  as  very  clearly  proved  that  if  this  real 
estate  were  situated  in  Sicily,  and  husband  and  wife  had 
both  been  domiciled  in  Sicily,  and  the  real  estate  were 
part  of  her  dotal  estate,  the  husband  and  wife  could 
not,  under  the  circumstances  that  occarred,  have 
alieuated  it  during  the  marriage. 

Now,  what  are  the  postulates  which  it  is  necessary  to 
aasume  in  order  to  make  oat  that  that  law  applies  to 
tbia  property  in  England  P  First  of  all,  that  the  lady 
was  domiciled  in  Sicily,  and  aa  to  that  there  is  no  very 
good  evidence,  but  in  particular  doubts  have  been  raised 
which  certainly  would  have  some  strength,  according  to 
our  law,  that  her  father,  having  left  Sicily  in  the  early 
part  of  the  century,  and  having  lived  from  that  time 
nntil  his  death  in  Turkey,  at  Therapia,  having  died 
there,  having  left  his  wife  and  children  there,  whether 
he  had  not  become  domiciled  in  Turkey.  However,  I 
do  not  give  any  opinion  upon  it.  For  the  present 
purpose  I  assume  that  the  domicile  of  the  lady  was, 
notwithstanding  all  that,  in  tbe  Kingdom  of  the  Two 
Sidlies.  Tbe  next  thing  is  this.  This  document  of 
1834  purports  to  be  an  actual  disposition  of  one-half 
of  the  property  of  Thomas  Oase,  and,  as  I  understand 
the  expert  evidence,  that  would  have  this  effect  if  the 
land  were  in  Sicily ;  without  any  other  deed  or  convey- 
ance or  anything  else  it  would  be  an  actual  disposition 
of  the  property.  But  beyond  all  question  it  would  not 
be  an  actual  disposition  of  the  property  in  England. 
That  is  not  argued.  Therefore,  it  could  not  have  effect 
in  EogUnd,  according  to  the  SicUian  law.  That  is  quite 
plain. 

But  it  is  said,  true,  it  could  not  have  effect  upon 
English  real  estate  according  to  tbe  Sicilian  law,  but  it 
was  a  contract  in  oonaideration  of  marriage,  and  the 
mode  of  enfordog  it  would  be  by  inatltating  proceedings 
in  England  to  have  fliat  contract  given  aa  much  effect 
to  aa  the  English  oonrta  would  think  right  to  do,  and 
although  it  oould  not  be  a  diapoaition  of  the  Eogliab 
property,  it  might  and  ahonld  be  treated  by  the  Engliah 
courts  aa  a  contract  at  any  rate,  and  being  treated  as  a 


contract  it  would  be  a  contract  to  impose  upon  the 
Engliah  property  predaely  the  aame  rights,  or  aa  nesrlj 
as  possible  the  same  rights,  for  the  benefit  of  the  vil^ 
which  would  have  been  impoaed  upon  the  property  if  it 
had  been  Sicilian  property.  It  is  said  there  is  no  toeh 
thing  aa  dotal  proper^  of  that  nature  in  England ;  those 
words  have  no  meaning  in  England— at  least,  no  eiufa 
meaning  as  would  be  given  to  them  by  the  SioUian  hw, 
but  an  English  court,  in  carrying  that  contract  hito 
effect,  it  is  said  should  approach  the  same  poeltian  ei 
nearly  aa  it  can,  and  therefore,  aa  I  understand  the 
argument,  ahould  decree  a  conveyance  of  one-haU  the 
real  eatate  of  Thomaa  Oaae  in  England  to  the  wife  or  t» 
truateea  for  her  absolutely  for  her  separate  use,  without 
power  of  anticipation.  That  is  said  to  be  the  neareit 
equivalent  which  the  Engliah  law  can  provide  for  tiie 
dotal  property  of  the  lady  in  Sicily.  Now  it  is  esid  that 
that  is  so  certain  and  clear  that  I  am  bound  to  aaj  that 
the  lady  had  no  capacity  to  alter  that,  no  capadtj  to- 
enter  into  tbe  aettlement  of  1847  at  all ;  that  the  vu 
wanting  in  capacity,  becauae  that  ia  obviously  a&d  oer> 
tainly  the  decision  to  which  an  English  coart  would 
come  in  such  an  action  as  I  have  supposed  to  cany  into 
effect  the  ante-nuptial  contract  of  1834.  Ishallgiis 
no  opinion  on  it  at  all.  Sufficient  for  me  to  answer  thst 
it  ia  a  very  doubtful  queation.  I  cannot  tell,  and  I 
should  require  very  grave  oonaideration  before  I  deter* 
mined,  how  that  contract  ahould  be  carried  oat  if  la 
application  had  been  made  to  carry  it  out  before  the 
deed  of  1847.  I  agree  that  the  partiea  at  the  tone  of 
that  deed  of  1847  were  very  well  adviaed  indeed  when 
they  were  told  that  the  effect  of  that  ante-nnptial  ooa- 
tract  of  1834  upon  the  real  property  of  Thomas  Cue  te 
England  waa  a  very  doubtful  queation,  and  it  aeeoisto 
me  tbia  court  need  go  no  further  in  the  matter,  became 
if  it  waa  doubtful,  that  deed  of  1847  haa  every  eleocat 
of  a  family  arrangement,  one  of  thoae  things  whieb,  in 
the  eyea  of  the  Ck>urt  of  Ohanoery,  haa  always  been  oo&- 
sidered  one  of  the  moat  aacred  traneactiona  possthla,  and 
one  which  it  most  carefully  avoida  interfering  with 
unleaa  it  ia  obliged.  Am  I  obliged,  forty  yeara  after,  si 
tbe  inatanoe  of  a  lady  who,  during  those  forty  yean,  by 
her  confeaaion,  haa  thoroughly  acquieeced  in  thisarraBge- 
ment,  and  haa  had  all  the  benefit  of  it,  when  the  Yhole 
family  haa  lived  upon  the  faith  that  the  tnuuaotioa  is 
1847  waa  a  valid  tranaaction,  waa  one  which  oferyons 
would  abide  by — am  I  bound  at  this  time  to  say  it  was 
ao  certainly  bad  that  even  now  the  court  wooldsajthe 
whole  thing  muat  be  ripped  up  and  undone,  and  thst 
family  arrangement  treated  aa  a  void  tranaaotion*  la 
my  opinion  to  do  so  would  be  to  go  counter  to  aserisi 
of  some  of  the  very  best  considered  decisions  of  this 
court  of  equity. 

Suppose  that  the  title  to  the  land  in  the  year  1847  had 
depended  upon  whether  a  certain  individual,  linag  or 
dead,  it  doea  not  matter,  waa  at  a  particular  data  of  ths 
age  of  twenty-one  or  not,  that  individual  having  exe- 
cnted  a  deed  on  which  the  title  depended,  and  bis  povct 
of  exeeutiog  that  deed  depending  upon  whether  he  wsi 
of  the  age  of  twenty-one,  or  had  aurvived  a  partioolsr 
individual,  or  any  other  thing  of  that  kind,  and  sappo*- 
ing  the  deed  of  1847  had  aa  party  to  it,  amongst  othsi^ 
that  individual,  then  of  the  age  of  twenty-one,  and  that 
it  had  been  redted  that  it  waa  doubtful  whether,  at  tte 
time  of  the  partionlar  deed,  he  waa  twenty-one  or  M 
but  in  order  to  compromlae  that,  and  to  prevent  liti8>* 
tion,  the  deed  of  1847  had  been  entered  into  oa  ths 
theory  that  he  waa  or  waa  not,  I  care  not  which,  t««B^- 
one— ia  it  to  be  said  that,  forty  yeara  after,  tbatindi- 
vidnal  might  come  and  aay,  I  waa  twenty-one,  <'' fj*! 
not,  and  therefore  the  transaction  muat  be  aet  amsx 
In  my  ophnion  it  ia  not.  I  ahould  aay  no,  even  thsii' 
The  eaaenca  of  a  family  anangement  ia  that  when  thsis 
waa  a  reaaonable  doubt  at  the  time,  the  court  «^af" 
enter  into  the  matter  and  aay  now,  if  the  matter  be  saD- 
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ndttod  to  the  oourt,  the  court  would  haTe  prooeeded  in 
thie  iray  oi  that  mj.  It  la  quite  enough  to  see  that 
them  waa  a  doubt,  and  if  there  was  a  doubt,  and  the 
aetOoiient,  or  whatever  the  aot  was,  proceeded  upon 
that  doubt,  and  waa  lor  the  pnrpoae  of  aettling  that 
donbt^  the  court  of  equity  aays,  "  We  will  not  enter  into 
the  doubt  at  all ;  there  waa  a  doubt,  that  la  quite  enough 
for  ua ;  it  will  not  do  for  people  to  come  forty  yearn 
afler  and  aay.  We  aaj  now  there  waa  not  a  doubt,  and 
therefore  the  court  muat  unrip  the  whole  transaction, 
becauae  there  waa  no  doubt  that  one  of  the  partiea  waa 
inoapacitoted  ftom  entering  into  It.'*  That  waa  the  very 
qneetion.  The  Tery  queatlon  here  waa,  what  the  eifeot 
of  that  document  of  1834  was,  and  the  queation  waa 
whether  the  property  waa  ao  bound  by  that  document 
that  aha  could  not  deal  with  it,  and  that  it  waa  irrcToc- 
aUj  dcToted  to  her  ao  that  it  could  not  be  dealt  with  at 
alL  That  waa  the  Tery  doubt,  the  Teiy  reaaon  why  the 
deed  of  1847  waa  executed.  The  deed  of  1847,  looked 
at  aa  I  have  endeavoured  to  look  at  it,  waa  a  very 
reaaonaUe  arrangement  to  come  to,  and  a  very  proper 
aettleraent.  The  lady  waa  amply  prorided  for.  Look- 
ing to  the  nature  and  value  of  the  property  aa  far  aa  I 
can  make  out,  ahe  receiTed  a  very  ample  prorieion,  and 
abe  adfflita  now  ahe  had  full  conaideration  for  what  ahe 
did.  I  have  entered  faito  thia,  I  deaire  it  to  be  under- 
itood,  after  giving  it  aa  full  a  conaideration  aa  I  could 
hi  the  time  it  haa  been  before  me,  and  I  am  clearly  of 
ophuop  that  the  tranaaotion  of  1847  waa  a  family 
anangement  which  thia  court  would  be  moat  reluctant 
to  interiere  with,  and  whiob,  in  my  opinion,  it  would  be 
going  counter  to  well-aettled  prinoiplea  of  equity  to 
attempt  to  interfere  with. 

There  ia  another  point  behind,  to  which  I  have  not  yet 
adverted,  and  which  it  may  be  aa  well  to  mention.    I 
have  no  doubt  myaelf  at  aU  that  the  diaentailing  deed 
of  1846,  under  which  the  Staflordahire  property  waa 
aold,  and  the  money  applied  in  paying  off  the  mort- 
gagee on  the   Lancaahire  property,  waa  part  of   the 
tisnaaetkm  which  reaulted  in  the  tettlement  of  1847. 
The  whole  thing  hange  together  plainly  enough,  and  it 
appears  on  the  jface  of  the  documenta  that  they  were 
tiaaaacied  by  the  aame  solicitor  in  the  aame  aolidtor'a 
oflke.    Therefore,  I  do  not  know  that  if  it  had  not  been 
In  thia  tranaaction  Thomaa  Oaae  would  have  barred  the 
entaiL    I  am  not  aure  whether  he  would  or  not.    No 
doubt  if  it  were  neceaaary  to  carry  out  the  contract  of 
1S34  this  court  would  have  the  power  to  compel  him  to 
cany  it  out.    I  do  not  doubt  that,  but  the  court  would 
not  have  power  to  compel  bim  to  disentail.    That  haa 
been  aettied  in  many  caaes,  and  it  came  recently  before 
the  Court  of  Appeal  in  Bankei  v.  Small,  35  W.  B.  765, 
86  Ch.  D.  716.    Therefore,  if  I  were  now  to  proceed  in 
tWa  eztraordhiary  litigation  to  upaet  the  tranaaction,  it 
■aeaa  to  me  the  diaentailing  deed  must  go  with  it,  and 
at  tUa  moment  it  would  be  impoaaible  to  compel  the 
ezacutora  of  Thomaa  Gaae  to  execute  another  diaentail- 
ing deed.    That  again  would  mean  the  application  of 
™on«y,  and  other  obligationa  would  arise  if   I  were 
Mnoed  t»  grant  the  reUef   asked.     As  far  as  Mrs. 
Alexndrina  Oaaa'a  auit  ia  concerned,  I  dismiss  it  with 
eaa^    That,  of  course,  will  not  include  the  costs  of 
mose  defendanta  who  have  tried  to  support  her  oaae. 
25  »«»t  pay  their  own  coats.    With  regard  to  the 
«r  action,  if  you  please  you  may  take  a  declaration 
»a»  the  deed  of  1886  waa  invaUd,  and  I  do  not  know 
wt  yoQ  wBfit  any  other  relief. 

fiolWors,  Venning,  Son,  <fe  Manningi ;  Bireham  A 
Co.;  Ford,  Banken,  Ford,  A  Ford. 
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Fraitgisoo  tf.  Basnttic.  (a.) 
In/ant — ApprenticeiMp — CovenanP^InJundion. 

An  in/ani  cannot  he  iued  upon  a  covenant  purporting 
to  he  enkred  into  hy  the  in/ant  in  an  apprentieeehip 
deed,  and  there/ore  an  injunction  toUl  not  he  granted  to 
rtitrain  an  in/ant  from  committing  a  hreach  of  a 
negative  etipulation  contained  in  a  deed  of  apprentieeehip 
executed  hy  the  in/ant. 

Fellows  V.  Wood,  59  L.  T.  N.  8.  518,  explained  and 
dietinguiehed. 

This  was  a  motion  by  the  plaintiff  raising  the  question 
whether  the  court  would  restrain  an  infant  by  injunc- 
tion from  committing  a  breach  of  a  covenant  contained 
in  a  deed  of  apprenticeship. 

By  an  indenture  dated  the  6th  of  December,  1886, 
and    made    between    the    defendant  Ada  Pamell,  an 
infant  of  twelve  years  of  age,  and  thereinafter  called 
**  the  said  apprentice  "  of  the  one  part,  the  defendant 
Elizabeth    Pamell,    widow,    thereinafter   called    *<the 
parent"  of  the  second  part,  and  the  plaintiff  of  the 
third  part,  the  aaid  apprentice  (with  the  parent's  con- 
sent) put  herself  apprentice  to  the  plaintiff,  to  learn  hia 
art  and  with  him  (after  the  manner  of  an  apprentice)  to 
aerve  from  the  6th  of  December,  1886,  until  the  end 
and  term  of  aeven  yean  from  thence  next  following,  and 
by  tbia  indenture  it  waa  provided  inter  alia  that  during 
the  term  the  aaid  apprentice  should  her  aaid  maater 
faithfully  serve,  his  secrets  keep,  his  lawful  commands 
everywhere  obey,  that  she  shotUd  do  no  damage  to  her 
aaid  maater  nor  aee  it  to  be  done  of  others,  but  that  ahe, 
to  the  utmoat  of  her  power,  ahould  forthwith  give  warn- 
ing to  her  aaid  master  of  the  aame,  that  she  should 
neither  contract  professional  engagements  nor  accept 
such,  unleaa  with  tiie  written  conaent  of  her  aaid  master, 
that  she  should  not  absent  herself  from  her  said  master's 
service    unlawfully,    but   in    all  things   as  a  faithful 
apprentice  abe  ahould  behave  heraelf  toward  her  aaid 
maater  and  all  hia  during  the  aaid  term.      And  that  the 
plaintiff,  in  consideration  of  the  faithful  aervioea  of  the 
aaid    apprentice,  should  teach  and    inatruot  the  aaid 
apprentice  aa  therein  mentioned.    The  indenture  alao 
contained  mutual  covenanta  between  the  plaintiff  and  the 
parent  that  the  plaintiff,  in  conjunction  with  qualified 
aasistants,  would  instruct  the  said  apprentice  in  the 
higher  branchea  of  the  choregrapbio  art  for  the  term  of 
aeven  yeara,  and  would  make  certain  paymenta  for  all 
dancing  engagementa  in  London  and  the  aubnrba  during 
the  said  term,  and  that  in  the  event  of  the  nonfnlfilment 
by  the  parent  of  any  of  the  terms  of  the  deed,  or  if; 
amongat  other  thinga,  the  aaid  apprentice  should  mia- 
oonduot    heraelf  in  or  out  of  achool,  or  decline  the 
plaintiff'a  engagements,  or  should  accept  any  engage- 
ment without  having  previously  obtained  the  written 
consent  of  the  plaintiff,  or  practise  the  art  of  stage 
dancing  under  the  direction  of  any  other  teacher,  tbe 
plaintiff   might,  by  notice  in  writing  to  tbe  parent, 
determine   tbe  apprenticeship,  and  l£e  parent  ahould 
thereupon   pay  to  the  plaintiff  the  aum   of   £50  aa 
liquidated  damagea.  This  indenture  was  executed  by  the 
defendants   Ada  and  Elizabeth  Pamell,  aud  another 
indenture  of  even  date  and  with  similar  provisions  waa 
executed  by  the  defendant  Elizabeth  Parnell  and  tbe 
defendant  Helen  Maude  Parnell,  an  infant  of  fourteen 
yeara  of  age. 

In  Auguat,  1889,  the  defendanta  Ada  and  Helen 
Maude  Pamell  arranged  with  the  defendant  Paravicini, 
the  agent  of  the  defendant  Bamum,  to  perform  as  atage 
dancen  at  Olympia,  at  a  salary  of  Sis.  per  week  each. 


(«•) 
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On  the  7th  of  NoTember  the  plaintiff  became  aware 
of  the  abo?e  arrangement,  and  thereupon  commenoed 
this  action  against  the  defendant  Barnnm»  hia  agent 
FaraTicini,  and  the  other  defendants,  Elizibethf  Ada, 
and  Helen  Maude  PameU,  for  an  injanoUon  to  restrain 
the  defendants  Ada  and  Helen  Maade  Pamell  from 
performing,  and  the  other  defendants  from  permitting 
or  allowing  them  to  perform,  without  the  plaintiff's 
permission. 

The  plaintiff  now  mo?ed  for  an  interim  injunction  to 
restrain  the  defendants  Bamum  and  Para?icini  from 
inducing  or  allowing  the  defendants  Ada  and  Helen 
Maude  Pamell  to  perform  as  stage  dancers  at  Olympia 
without  the  written  permission  of  the  plaintiff,  and  to 
restrain  the  two  last-mentioned  defendants  from  per- 
forming, and  the  defendant  Elfzabeth  Pamell  from 
allowing  them  to  perform,  at  Oljmpia  or  otherwise, 
without  the  consent  of  the  plaintiff,  in  Tiolation  of  the 
aboTe-mentioned  indentures. 

Bomer^  Q.O.,  and  Kalueh,  for  the  plaintiff,  referred 
to  Gilbert  t.  8chv)enek,  14  M.  ft  W.  488 ;  Fellow  ▼. 
Woodf  59  L.  T.  N.  S.  513;  Simpson  on  Infants, 
pp.  91,  92  ;  Burn's  Justice,  Tit.  Apprentices  in  General, 
p.  188;  Qylberti.  Fletcher,  Oto.  Oar.  179,  1  Eq.  Oas. 
Ab.  6,  Tit.  Account ;  Leslie  t.  FiitpaMck,  3  Q.  B.  D. 
229,  26  W.  B.  Dig.  139  ;  Wood  ▼.  Fenwick,  10  M.  ft  W. 
195 ;  Lylly's  case,  7  Mod.  16 ;  Pickering  t.  ll/raeombe 
BaUway  Co,,  16  W.  B.  458,  L.  B.  8  0.  P.  235  ;  LumUy 
T.  Wagner,  5  De  G.  ft  Sm.  485. 

Byrne,  Q.O.,  and  Lemon,  for  Mr.  Bamum,  the 
infants,  and  their  parent,  referred  to  Flight  t.  BoUand, 
4  Buss.  298;  Argles  t.  Heaeman,  1  Atk.  518; 
QylbeH  t.  Fletcher;  Reg.  v.  Lord,  12  Q.  B.  757 ;  C7om- 
wall  T.  Bawkine,  20  W.  B.  653,  41  L.  J.  Oh.  435. 

Bomtr,  Q.O.,  replied. 

WiUeinion,  for  the  defendant  ParaTicini,  took  no  part 
in  the  argument. 

Ohitty,  J. — ^In  this  case  the  plaintiff  asks  for  an  in- 
junction against  Mr.  Barnum,  two  joung  ladies,  and 
their  mother,  and  in  substance  the  injunction  asked  for 
is  to  prevent  the  young  ladies  dancing  at  Mr.  Baraum's 
entertainment  at  Olympia.  It  appears  that  they  and 
their  mother  (they  are  still  infants,  and  the  mother, 
being  a  widow,  is  by  law  their  legal  guardian}  haye 
entered  into  a  contract  with  Mr.  Bamum  for  certain 
performances  to  be  gi?en  there. 

The  plaintiff's  claim  for  an  injunction  is  based  upon 
two  indentures,  one  relating  to  one  infant  and  the  other 
to  the  other  infant,  each  relating  separately  to  one  of 
the  infants,  and  each  infant  has  executed  the  apprentice- 
ehip  instrument  and  the  mother  also.  The  plaintiff  is 
the  master  of  an  establishment  of  high  reputation. 
Each  indenture  is  separable  into  two  parts.  The 
first  part  contains  the  contract  on  the  part  of  the 
master  with  the  apprentice,  and  the  apprentice  in  terms 
with  the  master ;  and  the  second  part  of  the  instrument 
oontains  an  agreement  between  the  master  and  the 
mother,  who  was,  I  think,  in  1886,  but  it  is  quite  im- 
material, the  legal  guardian  of  the  children,  the  parent, 
in  fact,  she  being  the  only  parent  at  the  time. 

Now  this  deed  is  an  apprenticeship  deed,  and  it  was 
decided  in  the  time  of  Oharles  I.  that  no  action  would 
lie  on  an  apprenticeship  deed  against  the  apprentice 
himsell  The  statement  in  the  case  (Oylbert  ▼•  Fletcher) 
which  is  reported  in  Oroke  Oar.,  p.  179,  is  this: 
**  Oo?enant  against  an  apprentice  for  departing  from 
his  service  without  licence  within  the  time  of  his 
apprenticeship.  The  defendant  pleaded  at  the  time  of 
making  the  indenture  he  was  within  age,  and  there- 
npon  it  was  demurred.  It  was  argued  at  the  bar  that 
the  indenture  should  bind  the  infant,  because  it  was  for 
his  adTantage  to  be  bound  apprentice  to  be  instructed 
in  his  trade.    He  is  also  oompellable,  by  the  statute  of 


5th  Elisabetb,  c  4,  to  be  bound  out  as  an  appcentiee. 
But  all  the  court  reeohed  that,  though  an  infant  miy 
voluntarily  bind  himself  apprentice,  and  if  he  continae 
apprentice  for  seTcn  years,  may  have  the  benefit  to  rue 
his  trade,  yet  neither  at  l^e  common  law  nor  by  tnj 
words  of  the  5th  Elizabeth,  c  4,  shall  the  coTsniat 
or  obligation  of  an  infant  for  his  apprentieaaliip 
bind  him.  If  he  misbehaTO  himself  the  master  maj 
correct  him  in  his  service  or  complain  to  a  JasUoe  of  the 
peace  and  have  him  punished  according  to  the  etatate, 
but  no  remedy  lieth  against  an  infant  upon  such  a  ooie- 
nant,  therefore  it  was  adjudged  for  the  infant."  There 
were  sitting  in  the  King's  Bench  when  that  easewii 
decided  Sir  Nicholas  Hyde,  O.J.,  Sir  WiUlam  Jo&ei, 
Sir  James  Whitelock,  and  Sir  George  Croke. 

That  case  has  never  been  questioned  from  that  time  to 
this,  and  the  case  is  cited  in  the  various  tezt-boob  as 
an  authority.  It  is  in  Simpson  on  Infants,  and  it  ii  in 
Burn's  Justice  (I  refer  to  tbe  edition  of  1841)  treated 
as  an  authority,  and  no  question  whatever  raised.  Other 
cases  are  cited  in  Bora's  Justioe  aa  being  to  the  same 
effect.  So  that  ever  since  the  time  of  Obarles  t.  it  hai 
been  established  that  yon  cannot  sue  an  infant  even  upon 
the  covenants  which  he  purports  to  enter  into  daring  hit 
infancy  in  an  apprenticeship  deed. 

Now  the  covenant  on  wbich  the  plaintiff  is  leljing 
for  the  present  purpose  i«  a  covenant  on  the  part  of  the 
infants  that  they,  during  the  apprentioeehip,  which  is 
for  a  term  of  seven  years — one  of  the  young  ladiea  wai 
fourteen  and  the  other  was  twelve  when  tbey  entered 
into  the  apprenticeship — shaU  neither  contract  protei- 
sional  engagements,  nor  accept  such,  unless  with  tbe  foil 
written  permission  of  their  said  master.  That  is,  there- 
fore, on  the  face  of  it,  a  covenant  on  the  part  of  the 
apprentice  during  the  apprentioeahip.  That  is  the  oilj 
part  of  the  indenture  which  purports  to  bind  her,  to 
which  I  will  now  refer,  and  it  follows,  from  what  I  hate 
read,  unless  that  authority  can  be  overruled,  that  the 
infant,  without  inquiring  into  the  question  whether  the 
contract  is  for  the  benefit  of  the  infant  or  not,  caaoot 
be  sued.  That  being  so,  if  the  infant  cannot  be  sued 
on  covenant,  how  can  the  infant  be  sued  for  an  Injanc 
tion  P  Because  the  right  to  an  injunction  depsnde  npon 
the  legal  right  to  sue,  and  if  there  is  no  legal  right  to 
sue,  which  appears  to  be  the  result  of  the  anthoiity 
which  I  have  cited,  there  can  be  no  right  to  an  isjooo- 
tion.  Injunction  in  cases  of  thia  kind  to  restrain  s 
breach  of  a  negative  dause  in  a  contract  for  senioo  ia 
granted  because,  first,  it  is  a  negative  clause,  sad, 
secondly,  because  damages  are  not  an  adequate  rsnied/, 
and  it  is  considered  right  in  cases  of  that  Idnd  to  Inter 
fere  directly  by  preventing  a  breach  which  the  penea 
has  bound  Umself  not  to  make.  Therefore,  as  there  is 
no  right  to  sue  for  damages,  there  can  be  no  right  to  aa 
injunction. 

That  is  the  case,  therefore,  against  the  infants. 

But  the  case  with  regard  to  the  infants  does  not  mt 
there  for  the  purposes  of  this  injunction,  for,  withoat 
criticizing  the  terms  of  this  instrument,  the  pteacot 
state  of  things  appears  to  be  this.  The  plaintiff  is  not 
under  any  obligation  to  provide  employment  or  v«f8| 
or  remuneration  for  the  infants,  and  it  may  be— be  X 
see  nothing  whatever  to  affect  the  good  faith  of  the 
plaintiff  in  thia  case— it  may  be,  or  it  may  not  be,  that 
between  this  and  the  hearing  of  this  action,  if  it  ever 
should  be  heard,  he  will  provide  aome  employment  ftf 
the  young  ladies.  But  at  the  present  moment  there  ia 
none,  and  they  have  come  to  that  age  when  their  ser- 
vices, and  very  likely  from  the  training  that  they  bsis 
received  from  him,  are  of  value,  and  at  the  present 
moment  they  have  this  engagement  with  Mr.  BamB*i 
under  which  they  will  receive  their  Sis.  a  week.  W 
now,  exercising  a  discretion,  as  I  am  entitled  to  do  witli 
regard  to  an  interlocutory  injunction,  I  think  it  would aot 
be  fitting  to  grant  an  injunction  which  might  leave  theio 
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two  young  women  until  the  trial  without  any  remanerft- 
tltm  or  wUhont  any  employment  whatever,  I  think,  on 
the  balance— for  I  am  now  going  to  put  it  in  a  legal 
form— of  oontenienoe  and  inoonTenienoe,  it  would  be 
vroog  to  aot  adrerselj  to  the  infante  at  preeent.  There- 
Iota^  leering  the  rations  qneetiona  ae  to  the  reaionable- 
neee  or  nnioaaonableness  of  the  terms  of  some  parts  of 
thii  apprentioeahip  indenture  open,  I  think  that  T  ought 
not  to  grant,  and  I  decline  to  grant,  any  iojunotion 
against  theee  yonng  women. 

That  being  ao,  for  similar  reasons  I  ought  not  to 
interfere  with  Mr.  Bamnm.  I  ought  not,  for  the  reasons 
tiiat  I  hafe  last  giren  on  the  question  of  oonrenienoe, 
to  interfere  as  against  Mr.  Bamum,  because  if  I  restrain 
Mr.  Bamnm  from  employing  the  young  women,  they 
will  be  Just  in  the  same  position  as  if  I  restrained  them 
from  going  on  with  their  performances  at  Olympia. 

Tlien  it  would  be  idle,  as  I  refuse  the  injunction 
agafaDst  the  infants,  to  restrain  the  mother. 

I  think  it  better  to  leave  the  rest  of  the  case  with  as 
litHe  prejudice  from  any  Jadgment  of  my  own  at  the 
piesert  moment  as  can  be.  I  am  acting  as  I  ought  to 
ael^  with  refetenoe  to  the  immediate  motion  which  is 
before  me,  and  I  think,  under  the  circumstances  of  the 
case.  I  onght  not  to  grant,  and  I  ref om  to  grant,  any 
injunction.  But  as  there  may  be  some  matters  to  be 
tried,  I  will  make  the  eoits,  costs  in  the  action.  I  ought 
to  say  a  word  about  the  case  of  FeUow$  t.  Wood,  which 
was  dted  as  an  authority  for  an  injunction  against  an 
infant  where  the  infant  had  entered  into  a  contract.  On 
carefully  reading  the  report  I  am  persuaded  that  the 
defendemt  was  not  an  infant  at  the  time  when  the  in- 
junction was  granted,  and  it  was  not  a  contract  of 
apprentfeeshfp ;  it  was  a  mere  contract  of  sertlce.  There 
if  groond  for  thinking  (I  am  not  sure  whether  I  am 
z^t)  that  after  the  infancy  had  terminated  the  defend- 
ant did  continue  to  serve,  and  then,  although  he  might 
hare  vacated  the  employment  at  a  fortnight's  notice, 
what  he  did  was  to  go  away,  and  then,  in  breach  of  an 
article  to  be  found  in  the  contract  of  employment,  he 
served  the  pUdntiif s  customers  for  his  own  benefit. 
That  is  what  he  was  doing  and  that  is  what  he  was 
leetrained  from  doing.  As  I  say,  having  given  that  case 
considerable  attention,  I  think  as  a  fact  that  the  Injunc- 
tion was  not  granted  against  an  infant,  but  it  was 
gianted  against  a  man  of  age  who,  to  a  certain  extent, 
appears  to  have  acted  upon  the  contract — whether  he 
adopted  it  or  ratified  it  afterwards  I  cannot  say — ^after 
tiie  infsney  hsd  terminated.  But  that  is  a  contract  of 
service,  and  In  order  that  I  may  show  what  I  have 
dedded  on  the  preeent  motion  clearly,  I  have  decided 
this  ease  upon  the  footing  of  It  being  an  apprenticeship 
deed. 

In  the  case  of  FeUotoB  v.  Wood  there  could  have  been 
BO  groond  for  avoiding  this  contract  not  to  serve  the 
plsiatilTs  eustomers  as  being  an  unlawful  restraint  of 
trade.  Apart  from  this  being  an  apprenticeship  deed, 
there  wonld  be  ground  at  any  rate  for  saying  that  this 
general  itlpulation  not  to  contract  any  profesalonal 
engagement  whatever  without  the  licence  of  the  plaintiff 
was  a  reetraint  of  trade,  seeing  that  there  is  not  a  oon- 
tbnoQs  employment  on  the  part  of  the  plaintiff.  I  have 
only  added  this  to  show  that  I  have  proceeded  on  the 
footing  that  the   instrument   was    an    apprenticeship 
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North,  J.  1  July  5,  1889. 

In  re  Ooosall's  Tbade-Hasx.  (a.) 

Tfad^-^OMTk — RtgiilraUon — R9$emUane«  ecUeulaied  to 
deoeiff&^Dneriptive  word$  common  to  the  trctde — 
Diidaimer  of  emitutve  right — Diadaimer  a/tor  appli» 
eaiion  for  rigittraHon — Patents,  Duigns,  and  Trade^ 
Marki  Ad,  1875,  si.  7S,  74. 

An  applieaHon  to  regiiter  a  trade-markf  conHiting  of 
a  heart  hafdng  loUhin  it  "  No.  176,"  with  the  words 
**OoodalV8  Cream- Wove  Parchment  Bank''  above  it, 
and  the  words  "  Note  Paper  :  Charles  Oooddll  d  San, 
London^**  below  it,  the  whoU  being  endostd  in  a  rectangle, 
was  refused,  on  the  ground  that  there  was  already  on  the 
register  a  trade-mark  consisting  of  the  words  "  Pirie's 
Parchment  Bank,**  and  that  there  was  such  resemblance 
beiufeen  them  as  wis  calculated  to  deceive. 

A  disclaimer  of  any  right  to  the  eseclusive  use  of  a 
common  particular,  under  section  74  (2)  of  the  Patents, 
Designs,  and  Trade^Marks  Act,  1875,  must  be  made  in 
the  applicaiion  to  register  the  trade^mark  containing  the 
common  particular* 

Summons. 

Tills  was  a  summons  under  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  by  Oharles  Goodall  ft  Son  that 
the  Comptroller-General  of  Trade-Marks  might  be 
ordered  to  proceed  with  their  application  for  registra- 
tion of  a  trade-mark,  notwithstanding  the  oppoiitlon 
of  Alexander  Pirie  ft  Sons,  who  were  cited  by  the  sum- 
mons. 

Messrs.  Gtoodall  ft  Son  bad,  on  the  17tb  of  February, 
1888,  applied  for  the  registration  of  a  trade- mark  for 
paper  (other  than  wall  paper)  and  envelopes.  The 
trade-mark  conaisted  of  the  figure  of  a  heart  having 
within  It  "No.  176,"  with  the  worde  •«  GoodAll's 
Oream-Wove  Parchment  Bank"  above  it,  and  the 
words  "Note  Paper.  Oharles  Goodall  ft  Son,  London," 
below  it,  the  heart  and  surroondlng  words  being 
enclosed  in  a  rectangle.  Their  application,  however,  did 
not  contain  a  disclaimer  of  any  right  to  the  exclusive 
use  of  the  words  **  parchment  bank." 

Their  application  was  opposed  by  Mesers.  Pirie  ft 
Sons,  who  had  previously,  in  the  year  1885,  registered 
a  trade-mark  for  paper  and  envelopes  consisting  of  the 
words  "  Pirie's  Parchment  Bank "  placed  In  order  one 
over  the  other. 

The  evidence  adduced  by  Messrs.  Gh)odsll  ft  Son 
showed  that  the  word  **  parchment "  had  been  long 
used  in  the  trade  as  descriptive  of  a  hard  paper,  and 
that  the  word  "bank  "  had  been  long  need  in  the  trade 
as  descriptive  of  a  thin  paper,  as  bank  notes  were 
printed  on  thin  paper.  Also  that  they  had  used  those 
two  words  in  combination  to  denote  a  particular  kind 
of  paper  from  the  year  1883.  The  result  of  their  evi- 
dence was  that  all  the  words  of  the  trade-mark  they 
wished  to  register  were  descriptive  except  "No.  176" 
and  their  name. 

Messrs.  Pirie's  evidence  was  to  the  effect  that  the 
words  **  psrchment "  and  "  bank  "  in  combination  were 
not  descriptive  and  In  common  use,  but  had  been  used 
by  them  from  the  year  1880  to  denote  a  particular  kind 
of  paper  sold  by  them. 

B.  S.  Ford  {Aston,  Q,C.,  with  him),  for  the  sum- 
mons.— All  the  words  of  the  applicants'  trade-mark, 
except  their  names,  are  descriptive  and  In  common  use 
in  the  trade,  the  words  "  psrchment  bank  "  in  combina- 
tion denoting  paper  both  hard  and  thin.  But  these 
words  can  be  registered  as  an  addition  to  a  trade-mark : 
The  Patents,  Designs,  and  Trade- Marks  Act,  1883,  s. 
74  (1)  (().     The  design  of  a  heart  with  (No.  176) 
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inside,  ii  the  portion  which  might  be  registered 
separately  as  a  trade-mark,  of  the  applicants*  trade- 
mark. The  appearance  of  the  applicants'  trade-mark 
ie  80  diiferent  from  that  of  the  respondents'  trade-mark 
that  no  one  could  be  misled  by  it. 

CoaenS'Hardy,  Q,0.,  and  WittU  Bund^  for  the 
respondents.— The  applicants  haTe  included  in  their 
trade-mark  the  whole  of  the  respondents'  trade-mark, 
except  their  name,  and  this  is  calculated  to  deoeiTe : 
In  re  HorBhurgh  A  Oo,*$  ApplioatiMf  63  L.  J.  Oh.  237. 
The  words  "  parchment  bank "  in  combination  are  not 
descriptife  and  common  to  the  trade,  but  denote  par- 
ticular paper  sold  by  the  respondents.  Bat  as  the 
applicants  allege  that  their  trade-mark  contains  words 
common  to  the  trade,  they  ought  to  haTO  disclaimed  in 
their  application  the  right  to  the  exdnsiTe  use  of  those 
words:  The  Patents,  Designs,  and  Trade- Marks  Act, 
1883,  s.  74  (1)  (2). 

E.  8,  Ford,  in  reply. — ^The  words  common  to  the 
trade  used  by  the  applicants  are  descriptive,  not  dis- 
tinctiYO,  so  that  no  disclaimer  is  required.  If  necessary, 
the  applicants  are  quite  willing  to  make  a  disclaimer, 
and  wUl  undertake  to  do  so.  Bach  disclaimer  will  be  in 
time :  In  re  Swift  Spedfto  Oo.'b  Trade-Mark,  6  Rep. 
Pat.  Oas.  852. 

North,  J. — ^I  do  not  see  my  way  to  accede  to  the 
application  in  this  case.  The  applicants  apply  to  have 
a  trade-mark  registered  containing  within  a  rectangular 
border  "  Gtoodall's  Oream-WoTe  Parchment  Bank,  No. 
176,  Note  Paper.  Oharles  Gk>odall  ft  Son,  London." 
The  respondents  oppose  on  the  ground  that  they  haye 
already  registered  "  Pirie's  Parchment  Bank."  Pirie 
being  the  name  of  the  person  who  has  registered  it. 
Therefore,  "  parchment  bank  "  is  the  only  other  part  of 
the  respondents'  mark.  It  is  the  most  important  part 
of  Pirie's  trade-mark.  That  trade-mark  is  on  the  regis- 
ter, and  there  is  no  application  to  take  it  off. 

The  present  application  by  Messrs.  Goodall  ft  Son  is 
to  put  on  the  register  the  trade-mark  which  I  haTe  Jast 
referred  to.  That  contains  this  Teiy  material  part  of 
Pirie's  mark,  *<  parchment  bank."  The  words  **Gk>od- 
airs  Oream-WoTe  Note  Paper  "  are  not  words  that  are 
material.  They  are  merely  descriptiTC  beyond  all 
^question.  All  that  is  left  is  "parchment  bank"  and 
"No.  176.'*  It  seems  to  me  impossible  to  say  that 
wheu  what  is  Pirie's  whole  trade-mark,  excepting  his 
name,  is  proposed  to  be  incorporated  into  the  applicants' 
trade-mark,  it  is  not  a  case  which  comes  within  the 
72nd  section  of  the  Act,  which  •  requires  that  the 
comptroller  '*  shall  not  register  ?rith  respect  to  the 
same  goods,  or  description  of  goods,  a  trade-mark  so 
nearly  resembling  a  trade-mark  already  on  the  register 
with  respect  to  such  goods,  or  description  of  goods,  as 
to  be  calculated  to  deceiTC."  [His  lordship  then  decided 
on  the  eTidence  that  the  respondents  had  made  use  of 
the  words  "  parchment  bank  "  to  describe  a  particular 
paper  in  1880,  before  the  appellants  adopted  these 
words,  and  continued  :-^] 

It  is  stated  in  reply  that  the  term  <<  parchment 
bank  "  is  common  to  the  trade,  and  that  it  is  used  by 
many  people.  That  may  be  the  fact.  I  do  not  say  it  is 
not.  That  e?idence  is  uncontradicted,  and,  as  far  as  I 
can  judge  from  that,  it  probably  is  the  fact,  that  it  has 
been  used  by  other  persons  as  common  in  the  trade. 
Bat  it  is  clear  to  me  that  it  is  used  in  the  respondent's 
trade- mark  as  a  distinoti?e  mark.  And,  in  my  opinion, 
that  brings  it  within  the  74th  section  of  the  Act,  which 
proTidee: — **  (1)  Nothing  in  this  Act  shall  be  construed 
to  prevent  the  comptroller  entering  on  the  register  in 
the  prescribed  manner,  and  subject  to  the  prescribed 
conditions,  as  an  addition  to  any  trade-mark — (a)  in 
the  case  of  an  application  for  registration  of  a  trade- 
mark used  before  tbe  18th  day  of  August,  1876,  any 


distinctiTc  dcTloe,  mark,  brand,  heading,  label,  tiolnt, 
letter,  word,  or  figure,  or  combination  of  letters,  noidi, 
or  figures,  though  the  same  is  common  to  thetradois 
the  goods  with  respect  to  which  the  applieatio&  ii 
made ;  (6)  in  the  case  of  an  application  for  reglstrttim 
of  a  trade-mark  not  used  before  the  13th  day  of  Aagutt 
1875,  any  distinctive  word  or  combfaiation  of  woidB, 
though  the  same  is  common  to  the  trade  in  the  goodi 
with  respect  to  which  the  application  is  made.  (2)  The 
applicant  for  entry  of  any  such  common  paitioolaroi 
particulars  must,  however,  disolsim  in  his  sppLioato 
any  right  to  the  exclusive  use  of  the  same,  and  a  copy  of 
the  disclaimer  shall  be  entered  on  the  register." 

I  do  not  find  that  the  application  here  is  an  appltoi* 
tion  of  the  sort  referred  to  in  that  section.  I  do  not  seo 
how  it  can  be  said  that  the  requirement  of  the  Aot  tfast 
the  disclaimer  shall  be  in  the  application  osn  be 
waived  by  anything  that  I  do. 

Stirling,  J.,  had  a  similar  question  before  bim  the 
other  day,  but  he  did  not  decide  it.  If  it  is  imDortiat 
for  me  to  decide  it  now,  I  hold  that,  for  tbe  ap(niflslk» 
to  be  made  under  that  section,  it  must  comply  with  tiie 
requirements  of  the  section,  and,  if  so,  the  ofEer  to  dif- 
daim  must  be  made  in  the  application,  whieh  is  not  the 
case  here.  Under  these  circumstances  I  miut  titoie 
the  application. 

Solicitors,  Bohhina,  BUling,  A  Co.;  Padditon,  8m» 
<fe  FuUOove. 


Q.  B.  Div.  (Mathewl 
and  Wills,  JJ.)     J 


Oct.  81;  Not.  5,11. 


LoKDoir    Stxaitship    Owkxbs*    Mutual  Ihsubixci 
AssoGUJioN  r.  Geamfiak  Sisamship  Co.  (a.) 

Marine  imurance^LloytTi  ^*  running-'dawtt  cIsmm*- 
I^iHher  ^'protecting  elause  " — OoUiden  ivken  i^v 
eguaUjf  to  hlame — Indemnitff  to  auured. 

The  HeamBhip  B.,  "belonging  to  the  defendant  eomft^i 
had  been  fuUy  insured  by  them  at  Lloyd's  on  a  jwKqf 
containing  the  utual  runniftg-donm  elause  to  the  ifstt 
that  **the  shipowner  should  be  insured  against  tkres- 
fourths  of  the  sutn  he  might  have  to  pay  the  smsr  sf 
another  vessel  for  damage  done  to  it  by  his  vessel  coai»g 
into  collision  with  it.*'  The  defendant  company  kti  si» 
insured  ihs  steamship  B.  with  the  plaintiff  assoe'vat^v^ 
a  policy  containing  a  protecting  dause,  by  fvhiek  tkt 
plaintiff*  "  undertook  to  indemnify  the  defendant  eomfWI 
againtt  loss  or  damage  to  any  other  ship  so  far  at  nu^ 
loss  or  damage  is  not  covered  by  the  usual  form  v 
**  LloytFs  running-domn  clause.*^ 

The  steamship  B.  collided  with  another  steamskif,  K. 
Both  ships  were  admittedly  to  blame,  and  both  i^n 
damaged,  but  B.  was  more  damaged  than  K.  ^ 
respeotive  owners  agreed  to  egualize  the  loss  by  ihsfs^' 
ment  by  the  owner  ofK.  to  the  owners  of  B.,  the  itf^ir 
ant  company,  of  a  sum  of  money  for  the  eacess  ofi^aa§t 
to  B.  T?ie  plaintiff  association  brought  an  aetisn  t» 
recover  this  sum  of  money,  and  the  defendant  eomfsejf 
claimed  to  be  entitled  to  retain  it,  on  the  ground  Hd 
they  were  liable  to  pay  a  share  of  the  damage  under  ths 
agreement  to  the  oumers  of  EL,  and  were  entitlodtosa 
indemnity  for  thU  from  the  plaintiff  assoeiatieavMd^ 
the  protecting  clause  of  their  policy  with  them. 

Held,  that  the  drfendant  company  had  not  beeem  Um 
in  fact  to  pony  any  sum  in  consequence  of  the  BsOiritii 
within  the  meaning  of  LloytPs  runningnloum  elattss,^ 
that,  therefore,  they  were  not  entitled  to  retain  thestid 
Bum  as  an  indemnity  from  the  plaisUiff  associatien.     _ 

(a.)  Beported  by  Sfbnobb  L.  Hcxj^oin,  Esq.*  Banii^ 
•fe>Law« 
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SpedUam 

The  metion  wm  for  num^  iweivod,  and  the  facts,  as 
stated  in  the  omo,  were  as  f  oUows : — 

The  plaintiib  are  a  Ifanited  mutoal  marine  inanranoe 
aaaoeiatioo,  oomposed  of  several  different  olaBses  or 
clubs.  By  elaaa  1,  **  The  London,"  the  plaintiffs  insnre 
egmfnat  the  ordinazy  marine  risks  the  hulls  of  the  ships 
off  the  members  of  that  class,  and  by  class  5,  **  The  Pro- 
tsetlBg,'*  thej  nndertake  to  indemnify  the  members  of 
Oat  daas  against  {inter  olta)  **  loss  or  damage  to  any 
other  Teasel  .  •  .  so  far  as  snoh  loss  or  damage  ii  not 
Qovered  by  the  usual  form  of  Lloyd's  polioies  with  the 
daiiBB  ooDUBonly  known  as  the  '  nmning  down  clause ' 
attaohed."  A  copy  of  the  roles  of  the  plaintiff  associa- 
tion, indnding  the  mles  of  class  1,  **  The  London,''  and 
dasB  6,  *'  The  Protecting,"  accompanies  and  forms  part 
ef  this  case.  The  foregoing  quotation  is  from  mle  6, 
snb-aection  ()),  of  the  roles  of  class  5,  *'  The  Protect^ 
hig.'* 

The  defendant  company  was  at  all  material  times  the 
owner  of  the  steamship  Btdnaeraig. 

On  December  10, 1886,  The  Balnacraig  was  insored  in 
the  said  olass  1,  '«The  London,"  for  £1,000,  and  was 
also  entered  in  the  said  class  5, '<  The  Protecting,'*  of 
the  plaintiff  aanciation  in  respect  of  a  portion  of  her 
tonnage,  and  the  defendant  company  was  duly  registered 
as  a  member  of  the  plaintiff  association  in  respect  of 
CDoh  entries. 

The  following  is  the  daose  commonly  known  as  the 
''ranning-down  daose"  referred  to  in  role  6,  snb- 
eeotlon  (»),  of  the  roles  of  the  said  class  5,  <<The  Pro- 
tecting''.—"And  it  is  further  agreed  that  if  the  ship 
hersby  insursd  shall  come  into  collision  with  any  other 
sUp  or  TSBsd,  and  the  assured  shall  in  consequence 
thneof  become  liable  to  pay  and  shall  pay  any  sum  or 
nnu  not  exceeding  the  value  of  the  said  Tessd  hereby 
imnred,  we,  the  assurers,  will  sererally  pay  the  assured 
ssdi  proportion  of  three-fourths  of  the  sum  so  paid  as 
our  tespectiYe  enbsoripticns  hereto  bear  to  the  value  of 
the  laid  riiip." 

The  BeiHaereLig  was  at  all  materid  times  fully  insured 
by  potteiss  in  the  osnd  form  of  Lloyd's  policy  with  the 
ssid  running-down  clause  attached. 

On  Deoember  10, 1886,  and  while  The  Balnacraig  was 
eateed  as  aforesaid  in  dass  5,  **  The  Protecting,''  and 
was  also  insured  as  aforesaid,  she  came  into  collision  with 
the  Steamship  Karo,  whereby  both  ships  reodved  damage, 
bat  the  damage  sustained  by  The  Balnaoraig  largely 
eaoeeded  that  sustained  by  2%e  Xaro,  ' 

Both  ships  wero  to  blame  for  theooUidon,  and  if  then 
hai  been  crass-actions  or  claim  and  connter-oldm  by  the 
n  of  the  respective  vessels  the  decree  which  would 
been  pronounced  by  the  Admirdty  Division  of  the 
ligh  Ooort  of  Joetioe  on  a  finding  or  admission  that 
Nth  vesHb  were  to  blame  would,  in  the  osud  form, 
MKve  sdjadged  that  the  damage  arising  from  the  colli- 
ion  00^  to  be  borne  equally  by  the  owners  of  both 
hips,  sad  would  have  oondrained  the  owners  of  The 
in  half  the  damage  sustained  by  5rhe  Balnaeraig, 
ibe  owners  of  The  Balnacraig  in  hdf  the  damage 
~  fay  The  Xare.  As  a  matter  of  fact  the  owners 
i  the  Katc  paid  to  the  defendants,  as  owners  of  The 
,  a  som  equd  to  the  differonoe  between  half 
amount  of  the  damage  sustained  by  The  Karo^  and 
'  tte  amount  of  the  damage  sustdned  by  Ihe  Balna" 
thatbdng  the  sum  for  which  the  defendants,  as 
qC  The  Bdlnaeraig,  would  have  been  entitled  to 
a  aonition  if  a  deoroe  of  the  Admirdty  Dividon 
been  obtained  as  aforesaid. 
Ihe  dafsadaats  have  in  their  hands  Ml,  bdng  moneys 
they  have  reodved  for  the  use  of  the  pldntiffs. 
brought  the  plaintiffs  applied  to  the 
to  pay  the  said  sum,  whidi  the  defendants 
to  dob  alleging  that  they  wen  entitled  to  set 
the  aaid  nm  a  like  sum  of  451  daimed  to  i 


be  due  to  the  defendants  from  the  plaintiffs  in  respect 
of  the  entry  of  The  Balnacraig  in  dass  5,  "  The  Protect, 
ing,"  as  the  proportion  of  the  damage  done  to  Ihe  Karo 
in  the  oollidon,  for  whidi  the  defendants  wero  liable, 
and  which,  as  the  defendants  contend,  was  not  covered 
by  the  policies  on  The  BaXnaoraig  with  ^  running-down 
dause  "  attached.  The  sum  of  £51  so  sought  to  be  set 
off  \ff  the  defendants  is  arrived  at  on  the  footing  that 
the  defendants  became  liable  to  pay  hdf  the  damage  of 
The  Karo,  and  did  pay  that  amount  by  deduction  from 
hdf  the  amount  of  their  own  damage  ;  that  three- 
fourths  of  the  sum  so  alleged  to  have  been  pdd  is 
recoverable  by  the  defendants  under  the  *'  running-down 
dause  *'  in  thdr  polioies  on  ship ;  and  that  the  Remaining 
fourth  is  therofore  recoverable  from  the  plaintiffs  under  the 
indemnity  provided  by  rule  6,  sub-section  ((),  of  dass 
5,  <'  The  Protecting."  If  this  is  the  correot  view  of  the 
rights  of  the  parties,  the  plaintiffs  admit  that  £51  is 
the  correct  measure  of  thdr  liability  to  the  defendants 
under  the  said  indemnity,  and  that  that  sum  is  properly 
set  off  against  the  like  sum  bdonging  to  the  pldntiffs  in 
the  defendants'  hands. 

The  pldntiffs,  however,  contend  that  inasmuch  as  the 
damage  done  to  The  Balnacraig  in  the  sdd  collision 
exceeded  the  damage  done  to  The  Karo,  the  defendants, 
as  owners  of  The  Balnaeraigy  were  not  liable  to  pay,  and 
did  not  pay,  anything  to  the  owners  of  T?ie  Karo,  and 
that  the  only  liability  aridng  out  of  the  sdd  collision 
was  a  liability  on  the  part  of  tiie  owners  of  The  Karo  to 
pay  to  the  defendants,  as  owners  of  The  Balnacraig^ 
one.hdf  of  the*  differonoe  between  the  amounts  of  the 
damage  sustained  by  the  two  ships  respectively,  and 
that  consequently  the  plaintiffs  are  not  liable  to  the 
defendants  under  the  indemnity  provided  by  the  ndee  of 
dass  5,  <<  The  Protecting." 

The  question  for  the  opinion  of  the  court  is— In  the 
events  which  have  happened,  aro  the  plaintiffs  liable, 
under  the  indemnity  provided  by  rule  6,  sub-section  ((), 
of  the  rules  of  class  5  of  the  plaintiff  association,  to 
pay  the  defendants  any  sum  in  respect  of  the  damage  to 
The  Karo  sustdned  in  the  collision. 

If  the  court  shall  be  of  opinion  that  the  plaintiffs  are 
so  liable,  then  judgment  is  to  be  entered  for  the  defend- 
ants, with  costs.  If  the  court  shall  be  of  opinion  that 
the  plaintiffs  are  not  so  liable,  then  judgment  is  to  be 
entered  for  the  plaintifb  for  £61,  with  costs. 

Cohen,  Q.  C,  for  the  plaintifls. 

Qorell  Barnes,  Q,  C,  for  the  defendants. 

Cwr.  adv.  vuU» 

Nov.  11.— The  judgment  of  the  Ooubt  (Mathew 
and  Wills,  JJ.)  was  delivered  by 

MATHBWy  J. — ^The  speoid  case  was  so  stated  as  to 
make  ic  difflLcult  to  disoover  what  the  parties  wero  dis- 
puting about ;  but  it  appears  upon  the  argument  that 
what  waa  redly  in  controversy  was  the  mode  of  dealing 
correctly  with  a  loss  due  to  a  collision  of  two  ships  as 
between  two  sets  of  underwriters — ^vis.,  the  members  of 
amutud  insuranoe  association  on  the  one  hand,  and 
underwriters  of  Lloyd's  on  the  other.  As  the  difference 
arose  out  of  a  transaction  of  ordinary  ocourrenoe  the 
case  is  one  of  generd  importance.  We  are  indebted  to 
the  learned  counsel  on  each  side,  who  argued  with  equd 
ability,  and  apparently  with  equial  oonsequenoe. 

The  action  was  brought  to  recover  a  sum  of  £51,  for 
which  it  was  admitted  the  defendants  are  liable.  The 
question  in  the  case  was  whether  a  cross  daim  for  the 
same  amoont  made  by  the  ddendants  could  be  main- 
tdned. 

The  defendants  were  the  owners  of  a  steamship  called 
The  Balnacraig,  whioh  they  had  insured  at  Ll<^'s  nnder 
a  pdicy  in  the  ordinary  form  with  a  oolliaion  daoae 
annexed  in  the  following  terms  :-^*^  And  it  is  further 
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•greed  that  If  the  ship  heiel^  insured  shall  oome  into 
o^lision  with  any  other  ship  or  vessel,  and  the  assured 
shall  in  oonseqnenoe  thereof  beoome  liable  to  pay,  and 
shall  pay,  any  sum  or  sums  not  ezoeeding  the  value  of 
the  said  vessel  hereby  insured,  we,  the  assurers,  will 
severally  pay  the  assured  suoh  proportion  of  three- 
fourths  of  the  sum  so  paid  as  our  respeotive  subscriptions 
hereto  bear  to  the  value  of  the  said  ship." 

The  liability  to  oontribute  one-fourth  under  this 
dause  was  insured  by  the  defendants  with  the  plaintiff 
assooiation  under  the  following  rule: — ^^'The  risks, 
events,  and  ooounenoes  under  which  members  shall  be 
entitled  to  protection  are  {inter  alia)  loss  of  or  damage 
to  any  other  vessel  •  •  •  or  to  any  property  on  board 
suoh  other  vesselsof  ar  as  such  lessor  damage  is  not  covered 
by  the  usual  form  of  Lloyd's  policy  with  the  dause  com- 
monly known  as  the  running-down  clause  attached."  The 
Balnaoraig,  while  covered  by  these  insurances,  came 
into  collision  with  the  steamship  Km'o.  Both  vessels 
were  to  blame,  and  the  loss,  which  in  each  case  was  for 
damage  to  ship  only,  had  to  be  borne  equally.  The  BaU 
naoraig  was  damaged  more  than  Ths  Kara,  and  the  loss 
was  equalized  between  the  two  vessels  in  the  usual  way 
by  the  payment  of  a  sum  of  money  to  the  owners  of 
The  Balnaoraig  by  the  owners  of  The  Koto, 

The  case  for  the  plaintiffs  was  that  the  defendants  had 
not  beoome  liable  to  pay  any  sum  in  respect  of  the  colli- 
sion,  and  therefore  had  no  claim  to  an  indemnity  under 
their  insurance  with  the  plaintiffs. 

The  defendants,  on  the  other  hand,  contended  that 
they  had  beoome  liable  to  contribute  a  sum  of  £51  to 
the  loss  oooaaioned  by  the  collision,  and  that  the  plain- 
tiffs were  bound  to  indemnify  them  to  that  amount. 

Now  it  is  quite  clear  that  without  the  collision  dause 
the  underwriters  on  ship  would  not  have  been  liable 
under  any  oircnmstaoces  to  pay  any  portion  of  the 
damage  payable  by  the  assured  in  consequence  of  a 
collision.  This  was  settled  by  the  oase  of  Be  Vaux  v. 
Salvador,  4  Ad.  &  E.  420.  The  dause  came  into  exist- 
ence in  consequence  of  that  decision.  With  suoh  a 
dause,  where  the  ship  insured  is  solely  to  blame,  the 
owner  is  entitled  to  call  on  his  underwriters,  not  merdy 
to  pay  the  cost  of  repairs,  but  also  to  bear  three-fourths 
of  his  liability  to  the  other  ship.  Where  the  insured 
ship  is  free  from  blame,  the  owner  is  entitled  to  call 
upon  his  underwriters  to  repair,  but  the  whole  amount 
received  for  the  damage  done  to  the  insured  ship  passes 
to  them  by  subrogation. 

It  was  contended  for  the  plaintiffs  that  the  same  prin- 
dple  must  apply  where  both  veasels  are  in  fault,  and 
where  a  balance  to  equalize  the  loss  is  paid  to  the 
assured.  He  is  entitled,  it  was  said,  to  call  on  his  under- 
writers to  repair  the  damage  done  to  his  ship,  and  must 
surrender  to  them  any  part  of  the  balanoe  paid  him 
which  may  be  applicable  to  the  repairs  of  the  vessel 
insured.  But  there  is  no  need  in  such  a  case,  where  the 
assured  recdves  and  does  not  pay,  to  have  recourse  to 
the  collision  clause;  and  neither  the  insurers  nor  the 
insured  beoome  liable  to  pay,  or,  in  fact,  pay  anything. 

Again,  if,  in  order  to  balance  the  loss,  the  assured  had 
made  a  payment  to  the  other  shipowners,  he  would  upon 
this  principle  be  entitled,  in  addition  to  the  oost  of 
repairs,  to  call  on  his  underwriters  to  pay  three- 
fourths  of  that  amount  and  no  more. 

Accordingly  the  plaintiffs  contended  that  in  this  oase 
the  defendants  were  under  no  liability  to  make  any  pay- 
ment under  their  Lloyd's  policy,  and  that  they  therefore 
had  no  daim  under  thdr  insurance  with  the  plaintiffs. 
The  loss  from  the  collision  should  be  dealt  with,  it  was 
said,  on  the  footing  of  what  was  odled  in  the  argument 
ft  single  liability — viz.,  the  liability  for  any  balanca  which 
the  assured  had  to  pay. 

But  the  defendants,  on  the  other  hand,  acting  as  they 
were  entitled,  if  not  bound  to  do,  in  the  interests  of  the 
underwriters  of  the  ship,  insisted  that  they  had  beoome 


liable  to  oontribute  under  the  odlision  danse,  and  mn 
therefore  entitled  to  an  indemnify  from  the  plalntlii.  In 
other  words,  the  defendants  oontended  that  a  proper 
adjustment  of  the  oase  required  a  contributioa  from  the 
plaintiffs'  assodation  to  the  defendanta'  nnderwriten  it 
Lloyd's. 

It  was  stated  in  support  of  this  view  that  aome  tm* 
age  adjusters  dealt  with  a  loss  like  this  upon  the  thmj, 
as  it  was  described,  '*of  cross  liabiUties,"  aud  it  vu 
argued  that  this  was  the  true  prindple.  The  diln 
against  the  insured  ship  was  treated,  aooordiag  to  tiiii 
system,  as  if  it  were  actually  paid  by  her  ovraer  to  tiM 
owner  of  the  other  veesd ;  and  to  that  pajment  Ui 
underwriters  under  the  collision  dause  thus  became 
liable  to  contribute  three-fourths,  while  the  ow&er  wai 
bound  to  oontribute  one-fourth.  The  sum  that  the 
assured  received  from  the  other  ship  passed,  it  mys  eaid, 
by  subrogation  to  his  underwriters  on  ahip.  Ai  the 
underwriters  on  ship  and  under  the  collision  olanae  wen 
the  same  persons,  they,  in  the  result,  remained  liable  to 
pay  three-fourths  of  the  daim  of  the  other  ship  for  the 
collidon,  while  the  owner  or  his  underwritora  paid  the 
other  one-fourth.  Thus,  suppose  each  ship  to  be  daoiaged 
to  the  extent  of  £1,000,  the  underwriters  under  the 
collision  clause  would  pay  £760,  and  the  owner  £S50, 
while  in  respect  of  the  damage  to  ship  the  anderwiiten 
on  ship  would  receive  by  subrogation  as  mudh  ae  they 
had  to  pay.  As  against  this  practice  of  settlement  by 
the  theory  of  cross  UabiUties,  it  must  be  admitted  that 
its  application  assumes  that  a  payment  is  made  which  is 
not  made  in  point  of  fact  It  is  not  correct  to  any  that 
the  owner  of  the  assured  ship  pays  the  damage  done  tiie 
owner  of  the  other  ship.  He  only  does  so  on  the  oondi- 
tion  that  he  is  paid  his  claim  by  the  other  shipovno; 
Ndther  in  faot  nor  in  law  is  the  owner  of  the  aatiind 
ship  liable  to  pay,  or  entitled  to  recdve,  more  than  the 
balance  which  equalizes  the  loss :  see  The  KMwet  ^^ 
W.  B.  249,  7  App.  Oas.  795. 

This  balance  would  therefore  seem  to  be  the  amoont 
upon  which  the  collidon  dause  was  intended  to  opente, 
and  it  can  only  operate  according  to  ita  terms  in  thooe 
oases  where  the  assured  has  had  to  pi^.  To  oonatroe  ^ 
collidon  clause  to  apply  to  anything  else  wodd  be  to 
substitute  a  far-fetched  theory  for  plain  faots.  The 
form  of  the  clause  seems  to  forbid  any  such  conatnotioa. 
The  words  "  beoome  liable  to  pay,  and  shall  pay,"  point  to 
a  real  and  not  to  some  imaginary  outlay. 

But  the  supposed  prindple  of  adjustment  by  oieaa 
liabilities  was  sought  to  be  supported  by  the  argoneot 
that  a  settlement  upon  the  footing  oontended  for  by  ue 
plaintiffs,  might  in  some  cases  lead  to  resdta  whiw 
would  be  unjust  and  contrary  to  the  true  prinoiplea  ot 
insurance  law.  Oases  were  put  where  the  damage  to  the 
ship  insured  was  made  up  of  claims  for  detentioa  dnnsg 
repairs  or  loss  of  freight  or  damage  to  cargo. 

It  was  said  that  the  underwriters  on  ship  ought  not  to 
receive  by  subrogation  a  balance  arrived  at  after  w 
allowance  in  account  of  suoh  claims.  This  ia  qute 
dear,  and  was  not  disputed  by  the  oounsd  for  the  plaiA- 
tifb. 

But  it  does  not  follow  that  the  adjustment  inthii«<^ 
as  contended  for  by  the  plaintiffs,  is  wrong,  or  that  the 
theory  of  cross  liabilities  should  be  adopted  in  entj  <** 
of  odlidon.  There  is,  however,  a  view  of  the  matter 
which  seems  to  us  to  demonstrate  that  the  plaintiib  tf» 
right  in  this  case,  and  that  the  theory  of  ftdjnsUM&t  by 
cross  liabilities  is  falladous. 

The  contention  of  the  defendants  seenu  to  lead  hisnt- 
ably  to  this  oondusion,  that  the  assured  with  a  eoOiw 
dause  in  his  policy  might  incur  a  greater  liability  ^'^ 
if  he  had  none.  The  dause  was  annexed  to  the  or^tfV 
'  policy,  not  to  diminish,  but  to  increaae  the  P'^'^'^ 
afforded  the  assured,  and  any  oonstruotion  whidi  nade 
the  assured  Uable  for  a  loss  which  otherwise  wodd  hafi 
fallen  on  his  nnderwriten  would  defeat  the  d>jeet  wUft 
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whibh  the  intoxaaoe  in  this  fomi  is  effeoted.  Let  ns 
aappoBe  tihe  obm  ahready  pat  where  the  damage  to  eaoh 
■hip  Is  the  Bame  amount,  say  £1,000.  Where  the  policy 
ocmtMnn  no  ooDisiQn  dlanse  the  nnderwriters  on  eaoh  ship 
ifonld  pi^  the  ooet  of  repairs— liz.,  £1,000.  Now 
BiqipaBe  the  poUej  to  oontain  a  odHision  olanse,  and  the 
dains  to  be  adjusted  on  the  foioting  of  cross  liabilities. 
The  nnderwTiteza  nnder  the  odilision  clause  would  have 
to  paj  three-fouzths  of  the  £1,000— Tis.,  £750,  and  the 
owner  or  his  underwriter  one-fourth — ^riz.,  £250.  The 
underwriters  on  ship  would  have  to  pay  £1,000  for 
xepidiB  of  the  assured  ship,  but  they  would  reoeive  by 
mbrogation  £1,000  from  the  other  ship.  In  the  result 
the  owner  would  be  liable  for  £250,  and  so  to  that  ex- 
tent wozBS  off  than  if  there  were  no  oollision  clause  in 
hispoU^. 

Our  judgment  is  that  the  defendants  have  not  become 
UaUe  to  pay  any  sum  in  consequence  of  the  oollision 
within  the  meaning  of  the  oollision  dUuse,  and  thwefore 
that  their  defence  cannot  be  maintained. 

We  giro  judgment  for  the  plaintiffs. 

JudpMfAfw  the  plaintiffs, 

SolimtOB  f6r  the  plaintifE^  barker,  Garrett,  A 
Farier. 

8c3iottors  for  the  defendants,  Waltons,  Bubby  d 
Johntan, 


dtovixt  of  f^tptuL 


Aom  Chan.  DiT. 


NcT*  6« 


Bllksy  v.  Lazeam.  (a.) 

Fradiee — Appeal — Time  for  appedling^-Interloeuiary 
or  final  order — Order  for  toorking  out  dedaraiione  of 
Hghi  in  final  judgment^R.  8.  C,  1888,  ord.  58, 
f.  15. 

An  order  in  an  aeliont  made,  after  final  judgment  in 
ike  adkm^  for  the  pwpoee  of  directing  how  the  deetaro' 
ttoM  emdekned  in  the  final  Judgment  are  to  be  worked 
sal,  ie  an  inierlceuiory  order,  so  far  a§  regarde  the  time 
fir  appealing  from  it. 

Appeal  from  an  order  of  Eay,  J.  (see  37  W.  E.  569, 
HO. D.  518). 

In  1886  B.  Blakey  brought  an  action  against  E.  8. 
Xatham  and  T.  Lowden  (trading  as  Latham  ft  Oo.) 
with  xvferenoe  to  a  trade-mark,  and  in  1887  the  same 
pbinlifF  brought  an  action  against  the  same  defendants 
for  infringement  of  a  patent.  The  trade-mark  action  was 
trisd  before  Obitty,  J.,  in  February,  1888,  and  judgment 
Rlfn  against  the  defendants  with  costs.  The  patent 
aallon  was  tried  before  Eay,  J.,  in  April,  1888,  and  the 
adion  wsa  diemissed  with  costs  to  be  paid  by  the  plalntifE. 
Ihe  plafaitifC  had  appealed  in  the  patent  action,  and 
en  Kotember  10, 1888,  before  th^  appeal  had  been  heard, 
Say,  J.,  upon  the  plaintiffs  motion  in  the  patent  action, 
made  an  order  allowing  the  plaintiff  to  set  off  the  costs 
of  tbe  tnde-maik  action  payable  by  the  defendants 
against  the  costs  of  the  patent  action  payable  by  the 
phdatiff. 

On  December  20, 1888,  the  defendant  Lowden  was 
eiteed  to  pay  to  the  plaintiff  the  ooste  of  a  motion  to 
— — — **  hi  the  trade-mark  action. 

On  Fehnmry  19,  1889,  tbe  plabtiiTs  appeal  in  the 
pilmt  aetkni  was  heard,  Lowden  appeitfing  separ- 
tUtf  vn  the  hearing  of  the  appeal,  and  the  appeal  was 
itwilMsa  na  agOnst  Lowden,  with  obsts  to  be  paid  by 
tte  fhintML ___. 

(a.)  Biported  bj  IL  J.  Baaxb,  BsQ., 


On  May  10,  1889,  on  a  motion  made  in  the  patent 
action  by  the  plaintiff,  the  defendant  Lowden  and  his 
soUoitor  Green  being  the  respondents,  Kay,  J.,  made  the 
order  now  appealed  from,  whereby  be  declared  the 
plaintiff  entitled  to  set  off  against  the  costs  payable  by 
bim  under  the  order  of  February  19,  1889— i.e.,  the 
order  of  the  Court  of  Appeal  in  tbe  patent  aotion^(l) 
the  costs  of  the  motion  of  NoTember  10,  1888 ;  (2)  also 
(but  subject  to  the  lien,  if  any,  whioh  tbe  taxing  master 
should  find  Green  to  ha^e,  as  Bolidtor  for  Loi^en,  for 
costs  in  the  patent  action)  the  costs  of  the  motion  to 
commit  of  December  20,  1888  (see  37  W.  B.  569,  41 
Oh.  D.  518). 

The  order  of  May  10, 1889,  was  passed  and  entered  on 
June  27,  and  on  August  9,  1889,  Green  gave  notice  of 
appeal  from  that  order. 

On  the  appeal  being  opened 

8.  Woolf,  for  the  plaintiff,  took  tbe  prelimary  objec- 
tion that  tbe  appeal  was  out  of  time,  the  order  appealed 
from  being  interlocutory  :  Colline  f  •  Ve$try  of  Padding* 
ton,  28  W.  B.  588,  5  Q.  B.  D.  368. 

T.  T.  FiJlan  and  C7.  E*  E.  JenMnt,  tor  the  appel- 
lant.—>The  order  now  appealed  from,  is  only  a  supple- 
mental order  made  for  the  purpose  of  workhig  out  the 
final  decree  made  in  the  patent  action  of  Blakey  t. 
Latham,  and  therefore  it  must  be  regarded  as  part  of 
that  final  decree,  and  therefore  as  a  final  order :  Th& 
Oity  of  ManeheeteTt  5  P.  D.  221 ;  we  rely  on  the 
obeerrations  of  Brett,  L.J.,  in  Standard  Dieoount  Oo. 
T.  La  Orange,  26  W.  B.  26,  3  0.  P.  D.  67,  at  p.  71,  as 
to  what  constitutes  a  final  order. 

Not.  6.— 'OoTTOir,  L.J.— The  only  question  is  whether 
the  order  appealed  from  is  or  Is  not  interlocutory.  In 
my  opinion  it  is  clearly  interlocutory.  It  is  true  that 
Brett,  L.J.,  in  the  case  of  Standard  Diieouni  Oo. 
T.  La  Orange,  used  ezpresaions  which  hsTe  been  relied 
on  to  show  that  this  must  be  a  final  order;  his 
lordship  said  that  no  order,  judgment,  or  other  pro- 
ceeding can  be  final  whioh  does  not  at  once  affect  the 
etatue  of  the  parties,  for  whichever  eide  the  decision 
may  be  given,  so  that  if  it  Ib  for  the  plaintiff  it  is  con- 
clusiTe  against  tbe  defendant,  and  if  for  the  defendant 
condusiTe  against  the  plaintiff;  but  he  did  not  ssy  that 
CTery  order  whioh  does  so  settle  the  etaJtue  of  the  parties 
is  a  final  order  for  the  present  purpose. 

In  one  sense  every  order  comes  to  an  end  when  judg- 
ment is  delivered,  but  it  does  not  come  to  an  end  so  far 
as  working  out  the  directions  contained  in  it  is  con- 
cerned. Any  order,  so  far  as  it  does  not  deal  with  the 
final  rights  of  the  parties,  but  merely  deals  with  the 
manner  in  which  final  rights  are  to  be  worked  out,  is,  in 
my  opinion.  Interlocutory,  just  as  an  order  made  before 
judgment  is  interlocutory  where  it  gives  no  final 
decision  on  the  matters  in  diiputs,  but  merely  directs 
how  the  parties  are  to  proceed  in  order  to  obtain  that 
final  decision. 

The  judgment  of  February  19,  1889,  gives  coste  to 
the  defendant  Lowden,  and  the  other  two  judgments 
give  costs  to  the  plaintiff. 

The  order  appealed  from  (I  do  not  at  all  enter  inta 
the  question  whether  it  was  right  or  wrong)  directed 
how  the  declarations  in  the  final  judgments  were  to  be 
worked  out  That,  in  my  opinion,  is  an  interlocutory, 
not  a  final  order,  and,  tiierefore,  the  appeal  ought  to 
have  been  brought  within  the  time  limited  for  inter- 
locutory appeals.  It  is  admitted  it  was  not  so  brought, 
and  therefore  the  objection  taken  must  prevail. 

Frt,  LJ.— I  am  of  the  same  opinion.  I  will  not 
attempt  to  gi?e  an  exhaustive  definition  of  what  is 
meant  by  '*  interloctttory/'  but  of  this  I  am  satisfied^ 
that  where  a  final  judgment  has  been  |^?en,  and  subse* 
quentiy  an  order  has  been  obtained  for  tbe  purpose  of 
\  workfag  out  that  final  judgment^  that  suppiemeatal 
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Older  haa  always  been  deemed,  and  lightlj  deemed,  to 
be  inteiloontory.  This  is  aneh  an  order,  and  therefore 
the  notioe  of  appeal  was  gi?en  too  late. 

Solicitors,  A»  V,  Chrten;  Salaman. 

"EtaoL  Oban.  Di?.  Dec  9. 

AXTOSNir-QENlSBAL  V.  YYinBS*  (a.) 

Fradice-^AiMon  comtMnced  in  Ohancery  DMiian^ 
Trial  ly  fury. 

If  a  plainiiff  who  fioi  eommenoed  an  action  in  the 
Chancery  Division  deeiree  aftenoarde  to  have  it  tried  hy 
a  Jury^  the  onus  is  upon  him  to  show  some  reason  why 
it  shmdd  not  he  tried  in  the  manner  in  which  it  wotdd^ 
in  the  ordinary  course,  he  tried  in  tAa<  divisiofi.  If  he 
does  not  discharge  that  onus,  an  application  hy  him  to 
have  the  action  tried  hy  a  Jury  wGl  he  refused. 

Deciiion  of  Kekewicb,  J.,  affirmed^  hut  on  different 
grounds. 

Appeal  from  Kekewich,  J. 

The  action  in  which  the  present  application  was 
Biade  was  bronght  by  the  Attorney- General  at  the 
relation  of  the  Wallasey  Local  Board  against  Bobert 
de  Grey  Yyner  and  the  Seacombe,  Hoylake,  and  Bee- 
aide  Hallway  Go.  for  a  declaration  that  certain  footpaths 
were  pnbUo  highways  and  for  an  injanodon  to  restrain 
the  defendants  from  obstmcting  them.  The  relators 
were  the  urban  sanitary  authority  for  the  parish  and 
district  of  Wallasey  in  the  county  of  Chester,  and  the 
footpaths  in  qneatiion  lay  within  their  jurisdiction. 
The  defendant  Yyner  was  the  owner  in  fee  simple  of 
part  of  the  land  through  which  the  alleged  paths  ran, 
and  other  parts  of  such  land  belonged  to  the  defendant 
company,  who  had  purchased  them  from  Yyner  for  the 
purposes  of  their  railway.  It  was  alleged  that  the  de- 
fendant company  had  obstructed  the  footpaths  at 
Tarious  points  in  their  passage  through  their  land.  Both 
defendants  denied  the  existence  of  any  public  right  of 
way. 

The  relators  took  out  a  summons  asking  that  the 
action  might  be  tried  by  a  special  jury,  and  on  the 
29th  of  NoTember,  1889,  an  order  was  made  at  cham- 
bers for  the  trial  of  the  action  by  a  special  jury  of  the 
county  of  Lancaster. 

Th«  defendants  moved  to  discharge  this  order,  and 
the  motion  was  heard  by  Kekewich,  J.,  who  discharged 
the  order  on  the  ground  that,  as  the  plaintifEs  by  their 
pleading  had  alleged  a  public  right  of  way  OTer  the 
ways  and  footpaths  in  queation  and  a  dedication  of  the 
same  as  highways  to  the  public  by  the  defendants  and 
their  predecessors  in  title,  and  as  such  allegations 
raised  questions  of  law,  the  case  was  one  which  could 
not  properly  and  eiteotually  be  dealt  with  by  a  jury. 

From  this  decision  the  plaintiff  appealed. 

8.  Ball,  Q,0.,  for  the  appellant.— The  question  in 
this  case  depends  on  B.  S.  0.,  1883,  ord.  36,  rr.  3  and 
4.  Assuming  that  the  case  comes  within  rale  4  the 
rule  laid  down  by  Kekewich,  J.,  was  too  wide  ;  what 
he  decided  in  fact  came  to  this,  that  a .  case  of  this 
kind  can  never  be  tried  by  a  jury. 

0.  L.  Clare  {Warmington,  Q.C7.,with  him),  eontrd,-* 
This  is  a  case  which  could  have  been  tried  by  a  judge 
nnder  rule  4.  [Gonoir,  L.J. — You  need  not  argue  that.] 
Then  the  Judge  has  eserdaed  bis  disciation«  and  thai 
will  not  be  interfered  with.  FarthermoKe,.the  oniM  is 
upon  the  plabitiff  to  show  some  reason  wl^r  the  casf 
•bonld  not  be  tried  by  the  Obanoexy  Difialon  in  th^ 
Mdiaaiy  coarse,  and  no  anoh  xeaaon  haa  been  shown.  JBiut 
•ven  if  the  casci  is  one  which  ought  to  be  sent  lot  t|H 


M  imported  li^  L.  &  Bbiitowi,  Btq.p  Barriater-at-Law^ 
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by  Jury,  then,  inasmuch  aa  it  has  exalted  a  great  deal 
of  local  Irritation,  it  la  most  important  for  the  doteod- 
anta  that,  at  all  c?entB,  it  ahoold  not  be  tded  Inth^ 
neighbourhood* 

8.  Ball,  Q.C.t  in  reply. 

OoTTOxr,  L.J. — This  is  an  application  to  disoIiBigo  m 
order  made  by  Kekewich,  J.,  disoharghig  a  prenoH 
order  made  in  chambers  for  the  trial  of  this  oaae  bston 
a  judge  and  a  special  jury. 

Tlie  action  has  been  eommenoed  hi  the  Ohsaoag 
Dirision,  and  I  think  it  was  an  action  which  night 
propinly  be  eommenoed  in  the  Ohancery  Diriiion,  bft* 
cauae  it  iaone  which  before  the  Judicature  AofcoooU 
haTC  been  tried  by  the  Court  of  Chancery.  It  vooU 
therefore  come  for  trial  by  a  judge  alone  wiOoot  a 
jury.  The  plaintiff  ohoae  to  proceed  in  the  Chiimiy 
Dltidon,  where  the  trial  is  by  a  judge  without  a 
jury.  In  my  opinion,  therefore,  the  onus  isupoaUn 
to  show  that  for  some  special  reason  the  aokioa  ovfl^ 
not  to  be  tried  in  the  ordinairy  way  by  the  tiilmsl 
which  he  haa  selected.  There  may  be  many  cuts  is 
which  that  may  be  made  out,'  bat  here  I  can  ses  noOiog 
which  enablea  the  plaintiff  to  say  that  he  haa  dii- 
chaiged  the  onus  which  I  think  is  upon  him.  If  ba 
Ukes  to  come  to  the  Chancery  Dirision  (and  I  eaimot 
object  to  his  preference  for  that  tribunal)  he  mnit 
take  the  conaequences,  and  mast  accept  the  oidbarj 
course  of  trial  in  that  dirision  unless  he  can  showtbat 
there  are  sufBoient  reasons  for  substituting  for  that, 
another  mode  of  trial— that  Is  to  say,  the  moda 
adopted  at  common  law.  In  the  present  case  I  tfaink 
it  highly  probable  that  the  questions  wiU  not  be  aoflh 
aa  to  require  a  jury  to  decide  whether  the  witneaiai 
on  the  one  side  or  on  the  other  are  right,  bat  for  Ibe 
judge  to  lay  down  the  law  to  the  Jury  as  to  what  ii 
the  proper  legal  conaequence  of  certain  facta  whioh  w 
proTed  before  him.  I  must  not  be  taken  as  agreabig 
with  the  grounds  expressed  by  Kekewich,  J.,  so  fat  as 
we  see  them  from  the  note  of  his  judgment  before  ni) 
but  I  decide  it  on  the  ground  that,  the  appUcatioa 
being  by  the  plaintiff  to  obtain  a  mode  of  trial 
different  from  that  which  is  the  ordinary  mode  in  At 
Chancery  Dirision,  the  onus  of  showing  suffidsnt  nasoi 
for  the  change  is  upon  him,  and  that  he  has  not  dia- 
charged  that  onus. 

BowBN,  L.  J.— I  am  of  the  same  opinion.    The  gfoond 

of  our  decision  is  a  Tory  narrow  one,  but  1  think  one  of 

good  sense.    Here  is  an  action  which  might  well  htie 

been  bronght  on  the  common  law  side,  in  whioh  csaeit 

would  have  been  tried  in  the  ordinary  way  with  sjoiy 

at  the  Liverpool  Assizes.    It  is  a  perfectly  plain  esse,  I 

should  have  said,  and  Tcry  like  other  right  of  ^*T^ 

whioh  haTO  been  tried  erer  since  I  hare  been  in  w 

profession,  and  for  hundreds  of  years  before,  ^J^ 

common  law  side.    But  then  this  is  alao  an  sotioB 

whioh  can  perfectly  well  be  brought  in  the  Obsnoe^ 

Bifision.  The  ordinary  course  there  is,  that  it  UioiUabe 

tried  before  a  judge.    It  is  a  case  which  may  prope^f 

be  tried  before  a  judge.    Bight  of  way  cases  had  ben 

tried  by  a  judge  for  many,  many  years  before  I  ov* 

saw  a  Court  of  Chancery.    Now  under  these  oiicam- 

atancea  what  ought  to  be  done  F    The  plaintiff  e^^^ 

in  the  first  instance,  not  to  bring  hie  action  on  ti» 

common  law  side,  in  whioh  case  it  would  hare  been  tnca 

by  a  jury  in  the  ordinary  way,  but  he  aeleoted  w 

tribunal  which  tries  without  a  jury  and  by  a  judge  aloo^ 

He  must  have  had  acme  reason  for  that,  and,  altfaoo^^l 

am  not  going  to  disclose  my  secret  con?ictk>ns,  I  ^y 

I  );9)ow  wb^  he  ohoae  the  Chancery  Birision.    Howem 

he  did  choose  it,  and,  haying  chosen  it,  he  cannot  eat  111 

oaka  and  have  It  too.  .  He  cannot  have  the  adTSsUfai 

•f  tiM-ObimMy  IMfision as  l^^pg  s^M  wia^.J^T!! 

them,  and  then,  at  the  last  moment,  without  a  woidot 


Vol.  XXXVm.    [Jtt.  18,18900    THE  WEEKLY  REPOBTER. 


196 


OOVBT  07  AfPBAL. 


Ex  PAXTB  Habxib,— lEx  pijtn  Wbbbbb. 


OovBx  or  ArrmjOm 


fMaon*  tmn  loand  and  pretend  that  thie  ia  a  oaee  in 
idiioh  no  tribunal  ezoept  a  juvj  ooold  adeqnately  do 
Jnetioe.  That  will  not  do.  That  is  blowing  hot  and 
odld.  If  be  chooees  to  edeot  the  Ohaneery  Dirieion  let 
bim  itiek  to  it,  nnleaa  for  good  reason.  If  he  could 
ahow,  in  spite  of  his  hating  chosen  the  Ohaneery 
JHildoB,  that  this  was  not  an  aetion  wbioh  oonld 
praperlj  be  tried  at  all  in  that  diridon,  and  oonld  only 
be  tried  at  common  law,  that  would  be  enough ;  bnt 
this  is  an  aetion  which  can  be  tried  on  either  side.  He 
has  chosen  the  Ohaneery  Birision ;  let  him  abide  by  his 
dhoioe.  That  ia  my  liew.  I  do  not  at  all  agree  with 
the  reasons  giren  by  the  learned  Judge  below.  I  think 
he  assnoMd  tiiat  it  was  not  a  case  which  could  be  tried 
by  a  jniy,  and  I  cannot  say  I  agree  ?rith  him  in  that. 
I  pat  my  dedaion  entirely  on  the  ground  I  haTC  stated. 

Trt,  LJ.-— I  am  of  the  same  mind.  I  am  not  un- 
laluenoed  by  this  faet,  that  the  matter  comes  before  us 
on  appeal,  and  that  this  court  haa  alwaya  been  very 
unwiDing  to  interfere  with  the  disoretion  of  the  learned 
judge  of  lint  inataaoe  as  to  the  mode  of  trial.  It  may, 
of  ooute^  be  made  out  that  his  disoretion  has  been 
wmqgi^  ezBieiaed,  bnt  without  saying  that  I  should 
ba?e  arrifed  at  the  same  decision  if  I  had  been  the  judge 
el  first  instanoe,  there  is,  I  think,  a  conflict  of  con- 
siderations which  renders  it  undesirable  and  improper 
thsft  we  should  interfere  with  the  disoretion  of  the 
learned  jodge,  oTen  although,  in  arriringat  his  decision, 
he  treated  the  matter  in  a  way  in  which  I  should  not 
bane  tnated  it.  This  appeal  therefore  fails,  and  must 
be  dinissed,  with  coats. 


Bolidfon^  FrUh  Needhamf  for  Danger  A  NeviUe, 
liferpoo];  Meredith,  BolmU,  A  MUU,  for  Birthj 
CwUimore,  A  Dougloi,  Oheeter. 


App.  BsDkruptcj.  No?.  S2. 

Ex  parU  Hjlbsis. 
In  r$  Habbis.  (o.) 

Baniniptcy — Appeal  against  any  receiving  order  heing 
made^Serviee  of  notice  of  appeal  on  oficial  receiver 
lumeeeaeary  —  Bankruptcy    Bulei,    1886,    f .    134— 
A  S.  a,  1883,  ord.  58,  rr.  2,  15  ;  ord.  64,  r.  7. 
Wkere  the  ground  of  an  appeal  ie  that  no  receiving 

order  ought  to  have  been  madCf  service  of  notice  of  appeal 

AMif  mat  be  made  on  the  official  receiver,  nor  nwd  he  he 

hnmgkt  before  the  court  in  any  way* 

Appeal  by  the  debtor  against  a  receiring  order  made 
by  Mr.  Registrar  Hazlitt. 

PnJiiaiinery  objection  was  taken  that  the  offtoial 
reoHTer  bad  not  beea  brought  before  the  court  by  ser- 
riee  o(  a  notice  of  the  appeal 

B.  Reed,  for  the  respondent,  cited  In  re  Webber^ 
34  &  J.  35 ;  i?x  parte  Ward,  29  W.  B.  206,  15  Ob.  D. 
i9i;  Bx  parte  Dixon,  32  W.  B.  837,  13  Q.  B.  D.  118 
{per  Btggallay,  1L.J.,  at  p.  126) ;  In  re  Fletcher,  4 
Merren,  113. 

Bidney  Woolf  and  Oannot,  for  the  appellant.— In  re 
VcUer  waa  decided  ainoe  the  notice  of  appeal  in  this 
«•«.  The  praetioe  has  not  been  settled,  and  the  other 
«ws  eitsd  are  not  binding  authoritiee. 

Ike  OoiTBT  retired  to  consult  the  other  Lords  Justices 

I^EsHBB  announeed  the  judgment  of  the  whole 
Opmt  ef  Appeal  as  follows :— In  this  case  the  appeal 
faiths regteai  is  based  upon  the  ground  that  no  re- 

*  8ae  &  parte  Webber,  In  re  Webber  [ubi  infra). 

ip^)  Bspeitsd  by  Sr»fl>a  L.  HouAxi),  Esq,,  Barriater- 

at*Lav. 


ceiring  order  should  have  been  made.  Notice  of  appeal 
on  snf&  a  ground  acts  as  a  stay  of  all  proceedings.  The 
ofllcial  reodrer  could  not  move  further  in  the  matter  so 
long  aa  tho  making  of  any  recdfing  order  at  all  was 
under  appeal.  We  are  all  of  opinion  that,  under  sndh 
drcumstanoes,  the  oflloial  reoeiTcr  does  not  require  to  be 
serred  with  a  notice  of  the  appeal  or  to  be  brought 
before  the  court  in  any  way.  Whether,  under  all  dr« 
cumatanoes  of  appeals  against  a  receiYing  order,  this  rule 
can  be  laid  down  we  are  not  yet  prepared  to  say.  That 
requires  farther  consideration.  In  this  case,  howcTcr,  we 
hold  that  he  need  not  be  serred  with  notice. 

Preliminary  obfeetion  overrtded. 

Solidtor  for  the  appellant,  J,  B.  D.  Lewis. 

Solicitor  for  the  respondent,  HoweU  Thomas. 

[Upon  the  hearing  of  the  appeal  the  receiring  order 
was  discharged  upon  terms.] 


App.  Bankruptcy.  Dec.  20. 

JSp  parte  Wbbbxb. 
j&i  re  WsBBEB.  (a.) 

Bunhruptcy^Appedt  against  receiving  order — Service  of 
notice  of  appeal  on  official  receiver'^  B.  8.  C,  1883, 
ord.  58,  rr.  2,  IS-^Bankruptcy  Btdes,  1886,  rr.  130, 
134. 
In  aU  cases  of  appeals  against  receiving  orders^  notice 

of  appeal  must  be  served  on  the  official  receiver  within 

twenty^one  days. 

Application  for  lea?e  to  appeal  from  an  order  of  a 
divisional  court. 

On  the  22nd  of  May,  1889,  a  receiring  order  was 
made  against  the  debtor  in  the  Barnstaple  Oounty  Oourt. 
On  the  11th  of  June  notice  of  appeal  waa  served  on  the 
petitioning  creditor.  On  the  18th  of  June — that  is, 
more  than  twenty-one  days  after  the  making  of  the 
order— notice  of  appeal  was  served  on  the  offloial  re- 
ceiver. The  Dirieiooal  Oourt  (Oave  and  Oharles,  JJ.) 
held  that  it  was  necessary  to  serve  the  official  receiver 
within  the  twenty- one  days,  and,  considering  that  the 
appellant  was  not  entitied  to  any  iodalgence,  dismissed 
the  appeal,  and  reCuved  leave  to  appeal  to  the  Oourt  of 
Appeal  (see  34  8.  J.  65). 

Hindmarsh,  for  the  applicant  debtor.— The  Dirisional 
Oourt  thought  that,  on  the  authority  of  Ex  parte  Fletcher, 
4  Morrell,  113,  and  Ex  parte  Ward,  29  W.  R.  206,  15 
Oh.  D.  292,  it  was  essential  to  serve  the  official  racdver. 
But,  though  he  may  be  entitled  to  notloe  as  an  offloer  of 
the  court,  it  ia  not  a  condition  precedent  to  the  heariog 
of  the  appeal  that  he  should  be  served.  Ex  parte  Ward 
was  a  case  of  a  truatee,  not  of  an  official  receiver. 

B.  Reed,  for  the  petitioning  creditor 
Ouiry,  for  the  oiBdal  recd?er. 

Lord  EaKEB,  M.B. — In  this  caae  the  Blvialonal  Oourt 
,  refuaed  to  proceed  with  an  appeal,  beoauae  the 
'  official  receiver  had  not  been  aerved  with  notice, 
in  accordance  with  a  rule  of  practice  laid  down  by 
the  Diridonal  Oourt.  That  rule  ia  that  appeala  from 
receiving  ordera  made  by  oounty  courta  are  not  to  be 
heard  unlesa  notice  of  the  appeal  haa  been  aerved  on 
the  official  recdver  within  the  time  spedfled  for  aerrice 
upon  the  petitioning  creditor.  Whether  the  official  receiver 
la  m  party  <<  directly  affected "  within  the  meaning  of 
B.  8.  O.,  1883,  ord.  58,  r.  2,  ia  a  doubtful  queation,  and 
one  not  neceaaary  for  Us  to  determine.    But  if  he  Is  not, 

((^.}  Reported  by  F.  G.  Bvoksb,  "^.^  Baixister-at-Law*  _ 
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the  court  of  appeal^tbat  is,  in  tbiii  oase,  the  Difieional 
Court — ^may  order  notice  to  be  8er?ed  on  persona  who 
are  not  parties.  The  Difisional  Ooort,  therefore,  haa 
power  to  lay  doivn  a  rule  that,  in  the  eace  of  appeals 
from  receiving  orders,  notice  must  be  serred  on  the 
official  receiver  within  the  time  limited  for  service  on 
the  petitioning  creditor.  Now  can  we  say  that  this  is  a 
wrong  rule?  I  have  spoken  to  Gave,  J.,  and  he  h'^s 
oonvinoed  me  that  it  is  an  advisable  rule  to  adopt.  It 
is  true  that  the  Divisional  Oourt  might,  under  ord.  58, 
r.  15,  have  gone  on  and  heard  the  appeal,  or  might  have 
adjourned  it.  But  that  was  a  matter  for  the  discretion 
of  the  Divisional  Oourt ;  the  court  were  not  bound  to 
extend  any  indulgence  to  the  appellant,  neither  do  I  see 
any  reason  why  we  should  do  so.  Therefore  the  ap- 
plication must  be  dismissed. 

We  said  lately  in  Ex  parte  Harrie  {uU  tuprd)  that 
we  would  consider  what  rule  to  follow  in  this  court  with 
regard  to  appeals  against  receiving  orders.  I  have  said 
that  I  think  the  rule  laid  down  by  the  Divisional  Court  is 
a  good  rule,  and  it  seems  desirable  to  have  the  same  rule 
with  regard  to  appeals  in  this  court.  For  the  future, 
then,  whether  there  haa  or  has  not  been  a  stay  of  pro- 
ceedings, notice  must  in  all  oases  be  served  on  the 
official  receiver.  Of  course  we  reserve  to  ourselves  the 
Tight  to  deal  with  particular  cases  under  ord.  58,  r.  15. 
Keitber  is  this  to  interfere  with  the  rules  we  have  laid 
down  as  to  the  practice  to  be  followed  by  the  official 
receiver.  If  he  has  anything  material  to  communicate 
to  the  court,  he  is  right  to  appear  at  the  hearing  of  the 
appeal,  but  not  otherwise.  He  ought  never  to  act  as  a 
partisan,  but  only  to  see  that  right  is  done  to  all  parties. 

LiNDLBT  and  Lopbs,  L.J J,,  concurred. 

Application  refused. 

Solicitors  for  the  applicant,  Morice^  Toller,  dk  Blahes' 
ley,  for  Toller  <&  Boherte,  Barnstaple. 

Solicitors  for  the  petitioning  creditor  and  the  official 
receiver.  Church,  BendeU,  db  Co, 


From  Q.  B.  Div. 


FaLCE  V,  AXIHELM.   (a.) 


Deo.  19. 


Pracftcs— Time  for  pleading — Peremptory  order  to  plead 
^■'Subiequent  order  for  partictdare — R.  S,  (7.,  1883, 
ord.  19,  r.  8. 

Upon  an  application  hy  the  defendant  for  an  exteneion 
of  time  to  plead,  the  master,  on  the  let  of  August,  made 
an  order  giving  the  defendant  a  *'  month  peremptory  " 
for  pleading.  On  the  9th  of  August  the  defendant 
obtained, an  order  for  particulars  of  the  plaintiff's  daim, 
and  these  particulars  were  delivered  on  the  %\st  of 
August.  On  the  5th  of  September  the  plaintiff  signed 
judgment  for  want  of  a  defence.  The  defendant  applied 
to  set  aside  the  judgment,  on  the  ground  that,  under  ord. 
19,  r.  8,  he  had  the  same  time  for  pleading  after  tJie 
delivery  of  t?ie  particulars  that  he  hcui  at  the  rttum  of 
the  summons. 

fftld,  that  the  effect  of  the  *' peremptory  "  order  was 
that  the  pleading  must  he  detivered  within  the  specified 
time  unless  the  order  itself  was  expressly  altered  by  a 
subsequent  order;  and  that  ord,  19,  r.  8,  which  was 
inconsistent  with  it,  did  not  apply  so  as  by  implication 
to  extend  the  time  for  pleading  ;  and  that,  therefore,  the 
Judgment  was  regularly  signed. 

Appeal  from  the  judgment  of  a  divisional  court  of 
the  Queen's  Benoh  Diviaion  (Hnddleatone,  B.,  and 
Blepheoy  J.). 

The  action  wae  one  oommewcfld  by  specially  indoised 
wtit. 

(«.)  B0poited  by  W.  F.  Basrt,  Xfq.»  BMiiater-at-Law. 


The  defendant,  having  obtained  ezteaaioiii  of 
time  to  deliver  a  defence,  took  out  a  summoiu  for 
further  time  to  plead,  and  on  the  1st  of  Aagait  tiw 
master  made  an  order  giving  "a  month  petenptoj, 
pleading  as  of  the  12th  of  August." 

On  the  9th  of  August  the  master,  upon  a  rammgni 
taken  out  by  the  defendant,  made  an  order  fhtt  the 
plaintifE  should  deliver  particulars  of  his  claim  wilhia 
fourteen  days,  and  the  particulars  were  delivered  on  fl» 
2l8t  of  August, 

On  the  6th  of  September  the  plaintii!  signed  jadgment 
for  the  amount  claimed,  the  defendant  not  hsTiag 
delivered  a  defence. 

The  defendant  applied  to  set  aside  the  ]ndgms&t<n 
the  ground  that  under  ord.  19,  r.  8,  he  hsd  the  mm 
length  of  time  for  pleading  after  the  delivery  of  the  par- 
ticulars that  he  had  at  the  return  of  the  summons,  lod 
that,  therefore,  the  time  did  not  expire  until  the  l»h  of 
September. 

The  Divisional  Court  (Huddleston,  B.,  and  Stephen, 
J.),  affirming  the  order  of  the  master  and  the  jadgehi 
chambers,  dismissed  the  application.  The  deiendnt 
appealed. 

Lynden  Bell,  for  the  defendant.— Under  ord.  19,  r.  8» 
the  time  allowed  for  pleading  was  suspended  dnnagthe 
time  occupied  in  delivering  the  particulars,  that  li  for  • 
twelve  days.  The  order  giving  a  *'  month  peremptory'* 
to  plead  meant  a  month  according  to  the  ralei,  one  o( 
those  rules  being  that  the  time  occupied  in  deUiensg 
particulars  is  not  to  count.  The  word  "  peremptory'' 
makes  no  difference.  It  was  only  the  expression  o(  the 
opinion  of  the  master  at  the  time.  He  referred  to 
BeaOey  v.  Bailey,  16  M.  &  W.  58. 

Home  Payne,  Q.C.,  and  G.  8.  Bower,  for  the  plaintiff 
were  not  called  upon. 

Lord  EsKBB,  M.B.»The  order  of  the  Divisional  Gooit 
must  be  affirmed.  The  construction  of  ord.  19,  i.  8, 
which  has  been  pressed  upon  us  would  be  perfectljoomet 
if  there  had  not  been  an  order  of  the  court  inconiiitent 
with  it,  which  order  of  the  court  would  be  alteced 
and  ita  effect  done  away  with  if  the  contention  of  the 
defendant  were  adopted.  The  defendant,  who  ii  eitiier 
in  default  or  thinka  he  will  be,  appliea  for  an  extenaon 
of  time  to  plead,  and  an  order  ia  made  giving  him, "  a 
month  peremptory."  We  have  to  consider  what  i«  ^ 
meaning  of  the  word  "  peremptory  "  in  auch  na  orier. 
It  waa  contended  that  the  word  meant  nothing  at  all, 
that  it  was  only  the  expression  of  the  opinion  of  tiie 
master  at  the  time,  and  the  case  of  Beazley  v.  Bwqf 
was  cited  in  support  of  that  contention.  My  view  of  the 
meaning  of  suoh  an  order  is  that  the  pleadhig  m^^^ 
delivered  within  a  month  unless  the  order  itself  it  altend 
or  varied.  In  Beazley  v.  Bailey  the  contention  waa  that 
the  Judge  who  made  the  peremptory  order  could  not 
alter  it.  That  contention  went  too  far.  In  the  preaent 
caae  the  peremptory  order  waa  made,  and  no  applioation 
waa  made  to  alter  it,  and  so  the  order  stood.  Therefoi* 
the  defendant  had  a  month  peremptory  from  the  lat « 
August  to  plead,  which  meant  that  if  he  did  notplew 
by  the  let  of  September  the  plaintiff  might  sign  ]ndg» 
ment,  unless  the  order  was  altered.  The  ^^^"'^^ 
in  the  meantime  applied  for  and  obtained  an  older  for 
particulars,  and  the  effect  was  that  be  took  the  i^ 
order  subject  to  the  previous  peremptory  order.  ^^ 
not  ask  the  master  to  alter  the  peremptory  order  ^.P^ 
and  so  he  did  not  get  any  further  time.  It  was  aaid  thii 
it  lay  npon  the  plaintiff  to  ask  the  master  to  insert  some- 
thing into  the  order  for  particulars  showing  thst  the 
time  for  pleading  was  not  to  be  suspended.  In  i^ 
opinion  it  lay  upon  the  defendant  to  ask  the  ^'^^'^^ 
alter  the  peremptory  order  to  plead,  and  as  be  did  B|^ 
do  it,  the  second  order  did  not  alter  or  **>*P*''^  J^ 
previous  order.  The  peremptory  order  theiefoM  ^^ 
unaltered,  and  the  Judgment  waa  rightiy  signed. 
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LncDunr,  I«J. — ^I  am  of  the   sun^  ofinion.      The 
def eiiduil  haviag  taken  oat  a  flammona  tat  further  time 
to  i^ead,  on  the  let  of  Angtut  the  master  made  an 
order  giving  him  a  **  month  peremptory."    Wliat  ia  the 
mettning  of  tiie  vord  '* peremptory"  in  that  order P 
It  doee  not  mean  that  onder  no  cIronmetanoeB  ean  the 
order  he  varied.    It  means  that  the  time  so  granted  is 
not  to  be  extended  unless  under  special  ofaroumstaneee  a 
farther  order  is  made  varying  the  previous  order.    I  do 
not  ttiink  the  order  can  be  varied  by  implication ;  the 
naster^s  attention  must  be  called  to  it.    In  the  present 
ease  the   defendant   applied   for   paitiaulars   without 
osBIng  the  master's  attention  to  the  peremptory  order, 
and  he  obtained  the  order  without  reference  to  it.    It 
would  be  contrary  to  all  reason  to  construe  ord.  19,  r.  8, 
aa  altering  a  pretious  peremptory  order  of  the  court 
whioh  was  inconsistent  with  it.    The  appeal  must  there- 
fore be  dismissed. 

Loras,  LJ. — ^It  seems  to  me  that  ord.  19,  r.  8,  does 
not  apply  where  it  is  inconsistent  with  an  order  previously 
made.  That  rule,  if  applied,  would  be  inconsistent  with 
the  previous  peremptory  order  to  plead.  The  word 
"peremptory  "  in  the  order  means  that  the  extension  of 
time  to  plead  is  final  unless  special  circumstances  are 
farooght  before  a  master  to  induce  him  to  alter  the 
order. 

Appeal  dimniued, 

Soliciton  for  the  plaintiff,  j^montis^  A  8imm(md$, 

SoUdtoiB  for  the  defendant,  HugJieB,  MoiUrman,  A 
Bew. 


Fnrn  Q.  B.  Div. 


Nov.  25,  26. 


Bakeoh  v.  IiQhdok  ajnd  Kobxh-Wesxebit  Bailwat 
Co.    (a.) 

Compmmy — Btoeh — TransmiaiUm  in  conaequenee  of  death 
—-Stock  rtgitUrtd  in  the  nomef  of  executor$  a»  tuck — 
Tramfer  hy  one  execuior — Forged  iranefer'^Estoppel 
^CompaedeB  Claueee  CoMolidation  Act,  1845  (8  <fi  9 
VkL  e.  16X  «.  18. 

One  of  two  executore  cannot  make  a  valid  tramfer  of 
eharee  or  dock  registered  in  their  namee  under  eeetUm  18 
of  the  CompanieB  Clauaet  Goneolidaiion  Ad,  1845, 
Viough  iheir  wsmee  are  entered  in  the  regieter  a$  executors. 
BaUway  dock  woe  regidered  in  the  names  of  two 
executors  as  such.  One  of  them  sold  certain  portions  of 
the  sieck  wUhouA  the  knoviledge  of  the  other,  and  executed 
transfers  to  the  purchasers,  to  which  he  forged  the  signu' 
tmre  of  his  co-executor,  and  these  transfers  were  duly 
registered  hy  the  company.  On  discovering  the  frauds, 
tks  executor  whose  signature  had  been  forged  hrtmght  an 
adion  againd  the  company  to  eompd  them  to  reptaos  the 
stodu 

Held,  that,  under  section  18  of  the  Companies  Clauses 
ConseUiation  Ad^  1845,  the  two  executors  in  whose 
names  the  stock  was  regidered  haame  Joint  shareholders 
in  resped  of  such  stock,  notwithstanding  that  their  names 
were  entered  in  the  register  as  executors;  and  that  the 
stodk  could  only  le  transferred  hy  a  transfer  duly 
executed  hy  both,  amd  that,  therefore,  the  transfers  were 
void. 

Upon  the  oocasim  of  the  lad  forged  transfer,  the 
eoammy  tenl  the  pUOMi  notiee  that  the  transfer  was 
flt  ttdr  o^ici^  and  would  be  regidered  wUess  the  cempamy 
reedseinotiostotkeconinHry.  The  yiaimUf,  ading  on 
the  aidce  of  her  ah-exsBdlor,  did  md  answer  this  notiee. 
Bdd,  thtd  tie  Mdif  was  nU  tiersby  witopped  from 
nOsgingtheimoJUday^tketrmn^er. 


(&)  Bspotted  by  W.  Y.  Bisn,  Ms^ 


•Law. 


Appeal  from  the  Judgment  of  Manisty,  J.,  at  the 
trial* 

The  plaintifE;  Ann  Barton,  and  one  Thomas  Barton 
were  the  executors  and  trustees  of  the  will  of  Samuel 
Barton,  deceased.  Samuel  Barton  died  posseassd  of 
£12,000  worth  of  stock  in  the  defendant  company. 
Probate  of  the  will  was  lodged  with  the  defendants, 
and  the  defendants  entered  the  names  of  the 
executors  in  their  register  of  shareholders  in  respeot  of 
this  stock  as  follows:— "Tbe  executors  of  Samuel 
Barton,  Thomas  Barton  and  Ann  Barton."  Thomas 
Barton  at  various  times  sold  portions  of  the  stock  and 
executed  transfers,  forging  the  signature  of  Ann  Barton 
thereto,  and  also  the  signature  of  the  attesting  witness. 
The  transfers  were  registered  by  the  defendants  in  the 
ordinary  way,  and  on  each  occasion  notloe  in  writing 
was  sent  to  'Diomas  Barton,  whose  name  stood  first  on 
the  register,  that  the  transfer  was  at  the  defendants' 
offtce,  and  would  be  registered  unless  the  defendanto 
heard  from  him  to  the  contrary.  Upon  the  occasion  of 
the  last  forged  transfer,  however,  a  similar  notloe  in 
writing  was  also  sent  to  Ann  Barton,  bat  she,  upon  the 
advice  of  Thomas  Barton,  did  not  answer  this  notloe. 
The  dividends  upon  the  stock  were  paid  to  Thomas 
Barton,  who  accounted  for  them  to  the  persons  entitled 
thereto. 

The  forgeries  having  been  discovered,  Ann  Barton 
and  a  new  trnstee  appointed  in  the  place  of  Thomas 
Barton,  who  had  absconded,  brought  this  action 
claiming  that  the  defendants  should  be  ordered  to 
appropriate  or  purchase,  and  to  transfer  to  and  register 
in  the  name  of  the  plaintlfCs,  the  amount  of  the  stock 
so  transferred.  Manisty,  J.,  gave  Judgment  for  the 
plaintiffs. 

The  defendants  appealed, 

Bir  Richard  Webster,  A.O.^  and  0.  L.  Clare,  for  the 
defendants. — This  stock  was  registered  in  the  names  of 
executors,  and  one  executor  can  execute  a  transfer. 
The  question  turns  upon  the  Oompanles  Olansss  Act, 
1845.  Section  7  makes  the  shares  personal  property. 
Section  18  relates  to  the  transmission  of  interest  In 
shares  by  death  or  otherwise.  When  persons  are 
entered  on  the  register  as  executors,  they  are  not  shars- 
holders,  their  title  being  only  a  representative  one. 
Their  names  are  put  on  for  the  purpose  of  sending  them 
notices  and  dividends.  There  is  nothing  in  the  Ant  to 
change  the  ordinary  position  of  executors.  Uader 
section  24  of  the  Oompanles  Act,  1862,  an  executor 
can  transfer  shares  before  he  is  registered  as  a  share- 
holder. In  Barton  v.  North  Stafordskire  Railway  Co., 
56  W.  B.  754,  38  Oh.  D.  458,  whioh  also  arose  out  of 
forged  transfers  of  stock  by  Thomas  Barton,  the  question 
was  decided  by  Kay,  J.,  against  the  company,  but  it 
seems  doubtful  whether  the  executors  were  registered  as 
executors  or  not.  [They  referred  to  Buchan*s  case,  4 
App.  QuL  594  (judgment  of  Lord  Selbome),  28  W.  B. 
IMg.  41;  Simpson  v.  Outteridge,  I  Had.  609,  615; 
Charlton  v.  Earl  of  Durham,  17  W.  B.  995,  L.  a  4 
Oh.  AppL  433 ;  In  re  TahiU  Cotton  Co»,  22  W.  B.  815, 
L.  B.  17  Eq.  273 ;  Spene^s  ease,  17  Beav.  203 ;  Wil- 
liams on  Exeontors,  8th  ed.,  916.]  Agsin,  as  to  tbo 
last  forged  tranaCer,  the  plaintiffs  are  estopped  f lom 
denying  the  validity  of  the  transfer,  as  notice  ia  writing 
of  the  transfer  wae  sent  to  Ann  Barton,  and  she  never 
anawered  the  letter. 

Bigby,  Q.C.,  Winch,  Q.C.,  and  WhUaker,  toe  tfca 
pUlntifiB.— Sectioa  18  of  the  Oompanles  CUasos  kM, 
1845,  ia  poaitive,  and  pseaeiibee  what  Is  to  be  dona  In 
tka  case  of  ti-anaarissinn  of  infteiaet 
fliat  be  r^giilsnd  bafove  they  ean  exeeoteaf 
la.  By  aadion  24  of  the 
1862,  fba  emsmdosB  of  a  aMoiber  ca 

tfaay  an  not  fhwisilfea  msmbtn  s€ 
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OtUBS  OP  Apphal. 


Babtoit  it.  Lokdok  and  NoMfH-WaarBBK  Bailwat  Oo. 


OovBX  0?  Apfbak. 


the  oompanj.    There  is  no  each  proTiBion  in  the  Oom- 
paiiiee  Olanses  Aot,  1845. 

Loxd  EiHBB,  M.B.— This  action  is,  in  substance, 
Inronght  for  a  declaration  that  the  defendant  com- 
pany,  haTing  been  led  innocently  into  registering  the 
Barnes  of  other  persons  in  the  place  of  the  plaintifls, 
should  be  ordered  to  correct  the  register  by  inserting 
the  plaintifls'  names  in  the  register  as  owners  of  this 
stock,  or  an  amount  of  stock  equifalent  thereto.  The 
company  contend  that  they  were  entitled  to  do  what 
they  did,  inasmuch  as  one  executor  is  entitled  to  make 
a.  valid  transfer,  and  that  the  company  were  bound  to 
recognize  the  transfers.  The  argument  of  the  company, 
tberafore,  is  that  Thomas  and  Ann  Barton  were  co- 
executors,  and  that  one  executor  can  dispose  of  personal 
property  (and  this  stock  is  personal  property)  without 
the  concurrence  of  the  other.  It  was  said,  on  behalf  of 
the  plaintifb,  that  that  argument  was  true  as  regards 
personal  property  in  general,  but  that  this  property  con- 
sists of  stock  in  a  company  which  is  regulated  by  the 
Oompanles  Glauses  Act,  1845,  and  that,  under  that  Act, 
where  the  names  of  executors  are  inserted  in  the 
register  as  such,  they  are  inserted  as  the  legal  owners 
of  the  shares;  that  executors  must  have  their  names 
entered  on  the  register  if  they  wish  to  deal  with  the 
shares ;  and  that,  when  once  the  names  of  two  executors 
are  on  the  register,  the  company  haTe  no  right  to  regis - 
3  a  transfer  without  the  signature  of  both.  In  my 
opinion  this  argument  is  a  sound  one.  Were,  then, 
these  two  executors  on  the  register  as  shareholders  P 
That  depends  upon  the  true  construction  of  section  18 
of  the  Oompanles  Glauses  Act,  1845.  That  section  pro- 
lides  that  '*  if  the  interest  fn  any  share  haTe  become 
trausmitted  in  consequence  of  the  death  or  bankruptcy 
or  insoWency  of  any  shareholder  .  .  •  such  trans- 
mission shaU  "—that  means  **  may,"  if  the  parties  want 
the  company  to  act  upon  the  transmission  of  interest — 
"  be  authenticated  by  a  declaration  in  writing  as  herein- 
after mentioned,  or  in  such  other  manner  as  the  directors 
may  require  ;  and  CTery  such  declaration  shall  state  the 
manner  in  which,  and  the  party  to  whom,  such  share 
shall  hate  been  so  transmitted."  This  cannot  be  done 
without  gif  ing  the  names  of  t)te  persons  to  whom  the 
shares  are  transmitted — ^in  this  case  the  names  of  the 
executors.  The  section  goes  on :  ^*  And  such  declara- 
tion shall  be  left  with  the  secretary  "—here,  again, 
executors  are  not  bound  to  leave  it  with  the  secretary, 
but  they  must  do  so  if  they  wish  to  make  their  righU 
against  the  company  elEectiTe — ''  and  thereupon  he  shall 
enter  the  name  of  the  person  entitled  under  such  trans- 
mission in  the  register  of  shareholders."  Therefore, 
when  the  declaration  is  left  with  the  secretary,  his  duty 
is  to  enter  the  name  in  the  register  of  shareholders. 

In  the  present  case  the  two  executors  made  a  declara- 
tion in  the  proper  form,  stating  their  names  and  the 
transmission  of  the  stock  to  them  as  executors.  The 
declaration  was  left  with  the  secretary,  and  he  entered 
the  names  in  the  register  of  shareholders.  I  shaU 
assume  that  the  executors,  at  any  rate,  desired 
their  names  to  be  entered  in  the  register  so  as  to  limit 
their  liability,  but,  in  my  Judgment,  though  this  were 
done  with  that  intent  both  by  the  executors  and  by  the 
secretary,  it  would  have  no  legal  effect  to  limit  the  lia- 
bility. The  names  being  on  the  register,  the  executors 
are  shareholders,  and  the  limitation  falls  to  the  ground. 
It  is  admitted  that  if  the  executors  were  on  the  register 
as  shareholders,  a  transfer  by  one  would  not  be  suffi- 
cient. The  company,  therefore,  were  misled  by  the 
tegery  into  supposing  that  they  had  authority  to 
register  the  transfers.  They  had  no  such  authority,  and 
the  pUdtttifBB  are  entitled  to  the  remedy  they  ask  for. 

Certain  dida  of  Lord  Selbome  in  Buehim'B  case 
were  cited  as  tending  to  support  the  opposite  view,  and 
I  need  hardly  say  that  I  regard  the  deliberate  dicta 


Ad 
of] 


Lord  Selbome  as  of  almost  equal  weight  to  a  Judgmeot. 
But  they  do  not  seem  to  me  to  be  in  pohtt.  ThaA  ci» 
arose  under  the  Companies  Act,  1862,  and  it  is  dair 
that  Lord  Selbome  had  heard  the  epeedi  of  Lord  Oshot 
and  took  the  same  view.  That  view  was  that,  under 
that  Act  executors  might  make  a  contract  of  sale  of 
shares  before  their  names  were  on  the  register,  and 
would  have  a  right  to  go  to  the  company  and  hsTe  tbe 
name  of  the  transferee  inserted  in  the  register  instead 
of  their  own,  and  by  doing  so  executors  would  not  be* 
come  shareholders,  and  could  not  be  made  personalty 
liable  for  calls.  In  that  case  the  House  of  Loids  aaU 
that  the  executors  had  not  done  that,  but  had  their 
names  inserted  in  the  register  as  shareholders,  and 
whether  they  were  executors  or  not  they  were  liable 
for  calle.  That  was  not  a  dedsion,  that  under  the 
Companies  Clauses  Act,  1845,  executors  can  selltiieir 
shares  before  their  names  are  on  the  rejB^ster  nutxy 
be  entitled  to  call  upon  the  company  to  registec  the 
name  of  their  transferee.  The  Act  of  1845  contains  no 
such  clause  at  section  24  of  tbe  Act  of  1862.  Ezecahns 
can,  of  course,  make  a  oontract  for  the  aale  of  sham 
before  they  are  on  the  register,  but  before  they  can 
transfer  those  shares  under  the  Act  of  1845  so  as  to  en- 
title them  to  call  upon  the  company  to  register  the 
transferee  they  must  first  get  their  names  inserted  in 
the  register.  It  seems  to  me  therefore  that  then  is 
nothing  in  Bueltan'B  ease  to  compel  us  to  coostne 
section  18  of  the  Companies  Clauses  Act,  1845,  otfasr- 
wisethan  in  its  ordinary  meaning. 

It  was  then  said  that,  as  regards  the  last  transfer  of 
stock,  theplaintiffs  were  estopped  from  denying  itsTaUditf 
by  reason  of  Ann  Barton  not  replying  to  the  letter  ssnt 
her  by  the  company  notifying  tht  tranafer.  It  was 
further  suggested  that  even  if  the  plaintifEs  were  not 
estopped,  as  the  plaintiffs  were  claiming  eqnitsue 
relief,  and  as  Ann  Barton  had  not  acted  faidyiasot 
answering  the  letter,  she  was  not  entitled  to  each  rellec. 
The  plaintiffs,  however,  are  not  claiming  equitable  relief, 
but  a  legal  remedy  to  compel  the  company  to  keep  thek 
register  correct.  As  to  the  estoppel,  I  cannot  see  thst 
the  case  comes  within  any  of  the  well-known  kgu 
grounds  of  estoppel.  The  appeal  must,  therefore,  be 
dismissed 

LnTOLBY,  L.J.— This  case  shows  that  it  wonid  be 
advisable  that  all  companies  should  be  regulated  by  one 
statute.  We  have  now  different  provisions  of  sepaiMS 
Acts  regulating  and  governing  different  companies,  u 
this  case  we  have  to  deal  with  the  Companies  Glaoses 
Act  of  1845.  SecUon  18  is  the  section  we  ha?e  oonstnie. 
Before  construing  that  section,  it  is  proper  to  refer  to 
the  proTisions  of  sections  7,  8,  9,  and  14,  and  then  v« 
come  to  section  18  relating  to  the  tranamission  of  shsres  in 
a  company,  which  means  the  transmission  without  a 
deed,  as  by  bankraptcy,  death,  ftc.  Transmiieion  u 
used  in  contradistinction  to  transfer,  and  that  really  i» 
the  key  to  the  whole  section.  Bearing  that  in  mind  u^ 
oonstming  the  section,  it  ia  clear  that  executors  mil 
leave  the  shares  alone,  but  in  that  event  they  eannot 
transfer  them  or  claim  any  difidends  on  them,  thoo^ 
they  may  be  sued  as  executors  for  calls.  In  that  im 
of  things  the  company  has  no  remedy  against  the 
executors  except  in  respect  of  calls.  If  the  execattfa 
wish  to  deal  with  the  shares  or  to  receive  the  difidendi, 
they  must  get  their  names  put  on  the  register,  and  onoe 
on  the  register  they  are  shareholders  hi  their  own  namea^ 
and  whether  they  are  called  executors  or  not  makes  no 
difference.  The  names  of  the  two  executors  here  waj> 
placed  upon  the  register,  and  transfers  were  exeoatett 
by  one,  the  name  of  the  other  being  forged.  The  legat 
effect  of  that  is  that  the  transfers  were  void.  The  ossj 
presents  no  difflenlty  when  once  the  provisions  of  the  A0& 
are  understood.  As  to  the  question  of  estoppel,  I  do  90( 
thhik  there  is  anything  in  it. 
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KoxOoviT. 


In  vb  Huiir* 


High  Ooubt. 


Iioras,  IiJ. — I  am  of  the  same  opinion*  I  shall  add 
a  Tex7  few  vofda  npon  the  important  question  whether 
theae  ezeeaton  became  ■hareholdefs  In  the  oompany. 
The  compaaj  fa  governed  bj  the  Oompaniee  Olaases  Aot» 
1845.  The  effect  of  eeetion  18  ie  that  exeontom  moat 
be  themadfea  registered  as  shareholders  before  thej  can 
tnmafBr  the  shares.  Whether  their  names  are  registered 
slii^  or  with  the  addition  of  <*  as  ezeeators  "  seeoM  to 
me  to  make  no  diilerenoe.  The  addition  cannot 
quality  the  extent  to  which  thej  are  shareholders.  In 
tide  case  the  exeentors  were  in  fact  entered  in  the 
leglrtor  as  shareholders,  and  the  transfers  by  one  were 
therefore  wid. 

MIdeois  for  the  plaintiffs,  SUphm%  A  8iephtn»t  fox 
B.  Emd,  ICaooleefield. 

fioUeitor  for  the  defendants,  C.  H.  Maaon. 


Stgl  ittottd  of  3uiMtt. 


In  re  Huibh. 
BxAsaHiw  V.  TimsK,  (a.) 

WiU^Ddi^^Legacy  to  ereditor—Dtredion  to  pay  M4$ 
oniy^Saii$fadion, 

A  dindion  in  a  vnU  to  pay  dttU  only  ii  sufficient  to 
reM  the  presumption  of  saUs/aetion  of  a  deli  by  a 
Itgaeym 

Tuiatris  gave  a  bond  to  Asr  nephew  {to  whmn  $he  wae 
not  in  loco  parentb),  to  aware  payment  to  him  of  £1,000 
tsttUa twelve  monthe  aftfft  her deoXh  i/heehould  he  then 
liektgj  or  to  his  eaoeeutore^  adminietratore,  or  a$iign$ 
if  he  ehowJd  Ipo  then  dead  leaving  issue,  with  intereet 
from  the  day  of  her  death.  By  her  wiU  she  left  him  a 
fieehold  eetate,  a  legacy  of  £3,000,  and  certain  ehattele. 
By  a  eodicU  ehe  deeded  that  all  her  funeral  eaopeneea 
emd  lawful  debU  should  he  paid  at  once. 

EM,  that  the  debt  was  not  eatUfUd  hy  the  Ugaey, 

Adjonraed  summons. 

The  point  hi  this  case  was  whether  a  debt  of  £1,000 
payable  by  the  testatrix  or  her  estate  within  twelve 
months  of  her  death  was  satisfied  by  a  legacy  of  £3,000 
begneatiied  by  her  to  the  oreditor. 

On  the  15th  of  March,  1878,  Margaret  Hnish  executed 
said  gBTC  to  ICarens  Bonme  Hnish  a  bond  in  the  snm  of 
£1,000  conditioned  to  be  Toid  if  **  the  exeentors  or  ad- 
mlBktntors  of  the  said  M.  Hnish  shall  within  twelve 
cskadar  months  next  after  her  decease  pay  to  the  said 
M.  B.  Hnish,  if  he  shall  be  then  living,  or  to  his  execn- 
tei^sdninistzatoTS,  or  assigns  in  case  he,  the  said  M.  B. 
HnM,  shall  have  died  leaving  issae  him  surviving,  but 
aot  ofherwiee,  the  sum  of  £1,000,  together  with  interest 
for  the  same  after  the  rate  of  £5  per  cent,  per  annum 
tnm  the  day  of  the  death  of  the  said  M.  Hnish." 

By  bis  marriage  settlement  of  the  same  date  M.  B. 
Hnish  sssignad  the  bond  to  trustees  upon  certain  trusts. 
Jken  was  evidence  that  Margaret  Huish  intended  that 
the  bond  should  be  included,  and  knew  that  it  had  been 
ladided,  in  the  settiement. 

Mngaret  Hnish  made  a  will,  dated  the  11th  of 
Janasiy,  1887,  and  thereby  devised  a  freehold  estate  to 
M.  B.  Hnish,  bequeathed  to  him  a  legacy  of  £3,000, 
left  esrtain  articles  as  heirlooms  to  trustees  for  him  for 
Itfs^  vitfa    remainders   over,   and    gave    him  various 

(a.)  BapcKtcd  by  H.  a  BoraB,  Bsq.,  Bazxister-at-Law. 


pictures  and  ornaments  absolutely.  All  legacies  were 
to  be  paid  free  of  legBoj  duty. 

On  the  same  day  the  testatrix  made  a  codicil  to  her 
will  which  contained  this  direction :  <'  I  wish  aU  my 
funeral  expenses  and  all  Just  and  lawful  debts  that  I 
may  owe  to  be  paid  at  once.'' 

Margaret  Huish  died  on  the  2lBt  of  March,  1889.  She 
was  the  aunt  of  M«  B.  Huish,  but  not  in  hoo  ptxrentie 
towards  him. 

Cann^  fox  the  executors. 

Methold,  for  residuary  legatees. — ^The  debt  is  satisfied 
by  the  legacy  of  £3,000.  A  direction  to  pay  debts 
alone  is  not  enough  to  rebut  the  presumption  of  satis- 
faction, and  the  direction  in  this  case  only  refers  to 
the  time  of  payment,  it  was  not  intended  to  alter  the 
rights  of  the  patties :  Wathen  v.  Smithy  4  Mad.  325  ; 
Cole  V.  Willard,  6  W.  B.  718,  25  Beav.  668  ;  Montagu 
V.  Earl  of  Bandufioh,  32  Ob.  D.  626,  34  W.  B.  JHg^ 
165.  [Eat,  J.,  referred  to  Edmunds  v.  Low^  5  W.  B. 
444,  3  E.  d;  J.  318.] 

Benshaw,  Q.(7.,  and  Qrosvenor  Woods^  for  M.  B. 
Huish. — ^There  is  no  satisfaction.  The  testatrix  knew  of 
the  settiement,  and  she  has  not  given  the  legacy  to  the 
persons  to  whom  the  bond  is  payable  under  the  settle- 
ment. The  bond  bears  interest  from  her  death  and  the 
legacy  does  not ;  there  is  a  direction  that  all  legacies 
should  be  paid  duty  free  ;  she  gave  him  several  legacies, 
so  no  intention  can  be  inferred  that  one  was  a  satisfac- 
tion more  than  another.  A  direction  to  pay  debts  is 
sufOoient :  Atkinson  v.  LiUlewood,  L.  B.  18  Eq.  695 ; 
Lord  Chichester  v.  Coventry,  1$  W.  B.  849,  L.  B.  2 
H«  L.  71  ;  White  ft  Tudor's  Eq.  Oas.,  vol.  2,  6th  ed., 
408  ;  Bowe  v.  Bowe,  2  De  G.  ft  S.  294 ;  Eaks  v. 
DareUf  3  Beav.  324 ;  Pinchin  v.  SimmSf  30  Beav.  119, 
10  W.  B.  Ob.  Dig.  106 ;  Charlton  v.  West.  9  W.  B.  884» 
30  Beav.  124;  Dawson  v.  Dawson,  L.  B.  4  Eq.  604; 
Paget  v.  OrenfeU,  16  W.  B.  820,  L.  B.  6  Eq.  7 ;  Carr 
Y.  ikistahrooke,  3  Yes.  561. 

Marten,  Q.C/.,  and  Butcher,  for  parties  not  interested 
in  this  point. 

Methold  repUed. 

Kat,  J. — I  think  it  most  expedient  to  abide  by  broad 
general  rules  in  cases  of  this  kind.  By  making  fine  dis- 
tinctions in  every  case  the  law  is  left  in  an  embarrassed 
and  doubtful  condition.  Here  ia  the  case  of  a  lady  who 
in  her  lifetime  gave  a  bond  to  Marcus  Bourne  Huish  for 
£1,000  payable  to  him  in  certain  events  which  have 
bappenedi  and  on  her  death,  which  has  also  happened. 
After  the  bond  she  made  a  will  and  gave  him  various 
different  benefits,  real  estate,  chattels,  and  a  legacy  6t 
£3,000.  She  said  nothing  in  her  will  about  the  bond. 
The  bond  was  really  given  to  him  to  be  made  the  subject 
of  a  settlement  which  was  then  about  to  be  executed,  as 
she  knew.  She  made  a  codicil  to  her  will  and  thereby 
directed  that  her  debts  should  be  paid  after  her  death. 
That  is  a  direction  to  pay  debts  at  once,  but  it  affects 
this  particular  debt  because  the  bond  would  not  other- 
wise be  payable  for  twelve  months  after  ber  death.  She 
may  have  bad  the  terms  of  the  bond  in  her  mind  when 
she  gave  that  direction,  but,  however  that  may  be,  there 
is,  what  is  not  striotiy  necessary,  a  direction  for 
payment  of  debts.  It  has  long  been  settled  that  in  cases 
where  a  debt  is  owing  by  a  testator,  and  the  testator 
afterwards  makes  a  will  and  gives  a  legacy  of  the  same 
or  a  greater  amount  to  the  oreditor,  and  then  in  his  wQl 
directs  that  his  debts  and  legacies  should  be  paid,  that 
direction  rebuts  the  presumption  of  the  satisfaction 
of  the  debt  by  the  legacy.  What  is  the  difference 
between  a  direction  to  pay  debts  only  and  a  direction  to 
pay  debts  and  legacies  P  There  is  none,  for  the  gift  of  a 
legacy  is  in  itself  a  direction  that  the  legacy  shaU  be 
^paid.    So  aU  that  is  matezial  for  this  purpose  is  that  the 
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will  abould  contain  a  direotion  that  debts  ahonld  be 
paid.  If  after  giving  a  legacy  to  hie  creditor  a  testator 
sajB  I  direct  my  debts  to  be  paid,  that  means  that  he 
thinks  be  has  given  a  legacy  to  the  creditor,  and  he 
directs  that  the  debt  to  him  should  be  paid  too.  It  adds 
nothing  to  that,  that  he  directs  his  legacy  to  be  paid. 
Accordingly  I  think  that  Edmunds  t.  Low,  which 
appears  to  have  drawn  a  distinction  between  a  direction 
to  pay  debts  and  legacies  and  a  direction  to  pay 
debts  only,  was  not  sufficiently  considered,  and  I  find 
that  the  balance  of  authority  is  against  it.  Indeed  the 
same  learned  judge,  in  a  later  case  of  Dawion  v.  Dawson, 
after  referring  to  seTeral  other  decisions,  seems  to  have 
come  to  the  conclusion  that  a  direction  to  pay  debts  only 
was  sufficient  to  rebut  the  presumption  of  satisfaction. 
I  think  it  better  to  abide  by  that  broad  rule  which  is 
easy  to  understand.  If  the  testatzix  knew  anything  of 
law  she  may  haye  put  in  the  direction  on  purpose.  It 
was  not  necessary  to  insert  a  direction  to  pay  debts  at 
all,  and  it  may  have  been  done  in  order  to  prevent  any 
suggestion  of  satisfaction  of  this  debt  which  she  owed 
to  Marcus  Bourne  Huish.  I  hold  that  there  was  no 
satisfaction  of  the  debt,  and  that  the  debt  and  the 
legacy  must  both  be  paid  to  him. 

Solicitors,  FrUh  Netdham^  for  T.  SamUton  Urry, 
Ventnor;  W.  E.  Tyer;  BouKliffee,  Bawle,  &  Co. 
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Pba.it  r.  LncAir.  (a.) 
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Fradic^^StquiBiraUon — Duti/'-'Deaih  of  eontomnor — 
Adminietration  adion* 

Where  a  wrU  of  Hquestration  was  iisued  to  com' 
pel  the  performance  of  a  duty,  and  the  aequeetraiors 
obtained  an  ordtr  for  sale  of  the  contemnor'e  chattels, 
tut,  lefore  the  sequestrators  sold,  the  eontemnor  died, 
and  a  creditor  chtained  an  order  for  the  administra- 
tion  of  the  contemner's  estate,  which  was  alleged  to  he 
insolvent  and  not  proved  to  he  solvent, 

Btld,  that,  an  ordtr  having  leen  made  for  the  oon- 
tinuaneeof  the  sequestration  proceedings  against  the  legal 
personal  representative  of  the  contemner,  the  death  of  the 
eontemnor  was  no  ground  to  restrain  the  sequestrators 
from  selling. 

This  was  a  motion  which  raised  the  question  whether 
the  death  of  a  contemner  determined  proceedings 
under  a  writ  of  sequestration. 

On  the  6th  of  May,  1889,  an  order  was  made  in  an 
action  of  In  re  Shephard,  Shephard  t.  Shephard, 
whereby  Mark  Shephard,  as  surriving  trustee  of  a  will 
therein  referred  to,  was,  on  the  application  of  his  eestuis 
que  trustent,  ordered  within  a  certain  time  to  pay  the 
sum  of  £2,000  into  court  on  account  of  a  breach  of  trust 
oommitted  by  him. 

The  money  was  not  paid  into  court,  and  on  the 
Slst  of  June,  1889,  a  writ  of  sequestration  issued, 
and  on  the  S7th  of  June,  1889,  an  order  was  made  that 
the  sequestrators  should  be  at  liberty  to  sell  certain 
chattels  belonging  to  Mark  Shephard.  Shortly  after 
this  order  was  made  an  arrangement  was  entered  into 
between  Mark  Shephard  and  the  sequestrators,  whereby 
the  latter,  in  consideration  of  payments  by  Mark 
Shephard,  agreed  to  delay  making  a  sale  under  the  writ 
of  sequestration  and  order  for  sale. 

On  the  17th  of  August,  1889,  Mark  Shephard  died 
intestate,  and  immediately  afterwards  an  action  In  re 

(a.)  Beported  by  A.  D.  Maglabut,  Esq.,  Barrister-at- 
Uw. 


Shephard^  Aikins  t.  Shephard,  was  commenced  by  a 
creditor  for  the  administration  of  the  roal  and  persoDsl 
estate  of  Mark  Shephard,  and  on  the  21st  of  Angusti 
1889,  H.  J.  Pratt  was  appointed  interim  receiver  cf  the 
personal  estate  of  Mark  Shephard. 

On  the  17th  of  September,  1889,  letters  of  adminis- 
tration of  the  estate  and  effects  of  Mark  Shephard  wen 
granted  to  Stuart  Shephard,  who  was  also  the  heir  at  law 
of  Mark  Shephard. 

On  the  21st  of  September,  1889,  an  order  was  made 
in  the  action  of  In  re  Shephard,  Shephard  v.  Shephard, 
that  the  further  proceedings  in  that  action  should  be 
carried  on  against  Stuart  Shephard. 

On  the  25th  of  September.  1889,  the  judgment  iu  tbs 
action  of  In  re  Shephard,  Atkins  v.  Shephard  wis 
made,  directing  the  usual  aooounts  and  inquiries, 
and  continuing  H.  J.  Pratt  as  receiver  of  the  personal 
estate  of  Mark  Shephard,  and  of  the  rents  and  profiti  of 
his  real  estate. 

On  the  9th  of  October,  1889,  H.  J.  Pratt  and  Stairt 
Shephard,  as  plaintiffs,  instituted  this  actioa  against 
the  sequestrators  to  restrain  them  from  selling  the 
chattels  of  Mark  Shephard,  and  alleged  in  their 
statement  of  daim  that  Mark  Shephard's  estate  was 
insolvent.  They  now  moved  for  an  iu] unction  to  restnin 
the  sequestrators  from  selling. 

The  defendants  waived  the  point  that  the  plaintiffs  in 
In  re  Shephard,  Shephard  v.  Shephard  were  not  made 
parties  in  this  action,  and  did  not  attempt  to  diiptove 
the  allegation  by  the  plaintiffs  in  the  present  action  that 
the  estate  of  Mark  Shephard  was  insolvent. 

Byrne,  Q.O,,  and  Dihdin,  for  the  motion,  referred  to 
Ward  V.  ShaJeeshaft,  8  W.  B.  335,  and  Johnson  v. 
Burgess,  21  W.  B.  458,  L.  B.  15  Eq.  898. 

JBomer,  Q.C.,  and  Clydesdale,  contrm,  referred  to 
Tatham  v.  Parker,  1  W.  B.  491,  1  Sm.  &  Giff.  513 ; 
The  Marquess  of  Carmarthen  v.  ^atoson,  3  Swans. 
294  (n) ;  Surdett  v.  Boefdey,  1  Yem.  58,  118  ;  Hydsi. 
QreenhiU,  1  Dick.  106 ;  Rowley  v.  Ridley,  2  Dick.  62A. 

Byrne,  Q.C,  replied. 

Ohitit,  J.,  after  stating  the  above-mentioned  fteti, 
continued :— The  writ  of  sequestration  is  a  process  for 
contempt — ^for  example,  to  compel  a  defendant  to  answer 
or  to  perform  a  duty  such  as  the  payment  of  money* 

In  Hyde  v.  QreenhiU  a  sequestration  had  issued  to 
sequester  the  personal  estate  and  the  rents  and  pioAti 
of  the  real  estate  of  the  defendant.  The  defendant  then 
died,  and  the  suit  was  revived  against  his  reaidnaiy 
devisee  and  l^atee,  who  applied  to  the  Lord  OhaneaHcr 
to  discharge  tibe  sequestration.  The  Lord  Chancellor, 
Lord  Hardwicke  said  that  a  sequestration  covered  the 
personal  estate,  and  that  the  court  would  direct  a  sale 
for  a  duty.  Now  in  that  case  the  Lord  Ohaneellor 
declined  to  discharge  the  sequestration,  inasmuch  as  it 
was  issued  for  a  duty  and  the  suit  had  been  revived. 
Accordingly,  if  this  motion  had  been  made  iu  tfaa  first 
action.  In  re  Shephard^  Shephard  v.  Shephard^  the 
court  would  not  have  discharged  the  sequestestioii. 
There  is,  therefore,  no  ground  for  this  motion,  and  it 
must  be  refused,  and  as  the  parties  have  agreed  to  tnit 
the  hearing  of  this  application  as  the  trial  of  the  aotioii, 
the  action  must  be  dismissed  with  costs. 

Solicitors,  B.  J.  Witty;  Coode,  Kingdon,  A  CMtm. 
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Chan.  DiT.  1 
Korfh,  J.  J 


Not.  15,  22. 


Gbosvknob  r.  "Whitb.  (a.) 


Praetiee— Striking  out  pleadinga-^ReaaonahU  cause  of 
adion — Prtliminary  trial  of  qwBti<m  of  law^BuUi 
0/ Court,  1883,  ord.  25,  r.  4;  ord.  34,  r.  2. 

A  testator  Uft  £20,000  to  trustees  for  G.  for  life,  with 
ftmainder  to  htr  younger  children,  which  was  invested 
ly  the  trustees  in  India  Four  per  Cent.  Stock.  The 
Sea-Oary  of  State  for  India  gave  notice  to  the  holders  of 
thai  stock  offering  equal  amounts  of  India  Three  and  a 
Half  per  Cent.  Steik  in  exchange,  and  announcing  his 
isiiention  to  pay  off  at  par  such  of  the  holders  of  Four 
per  Cent.  India  Stock  as  did  not  accept  hie  offer.  The 
trustees  did  not  accept  this  offer,  and  were  paid  off  at 
par,  and  they  then  allowed  the  sum  received  in  payment 
to  remain  at  the  bank  uninvested  for  seven  months,  after 
which  tkey  invested  it  in  railway  stock.  The  India 
Three  and  a  Half  per  Cent  Stock  stood  in  the  market  at 
a  premium  from  the  date  of  the  offer  of  the  Secretary  of 
State  for  India  down  to  the  time  of  the  investment  hy  the 
trustees  in  railway  stock. 

An  action  was  hrougJU  hy  O,  and  her  younger  children 
qgainst  the  trustees,  claiming  in  the  writ  (I)  the  loss  of 
ineoms  occasioned  hy  the  delay  in  investment  of  the  sum 
received  in  payment  off  of  the  Four  per  Cent.  Stock; 
(2)  the  loss  of  capital  incurred  hy  the  neglect  of  the 
truOees  to  accept  the  offer  to  take  Three  and  a  Half  per 
Cent.  Stodc  in  exchange  for  the  Four  per  Cent.  Stock, 
with  further  relief.  J.,  one  of  the  trustees,  paid  into 
coetrt  the  sum  claimed  for  loss  of  income,  which  was 
taken  out  of  court  hy  G.  The  statement  of  claim  staUd 
the  facts,  including  the  payment  into  court  hy  the 
defendant  J.  and  the  taking  of  the  money  out  of  court  hy 
O.,  and  claimed  (1)  for  loss  of  capital  incurred  hy  the 
negled  of  t?ie  trustees  to  accept  the  offer  of  Three  and  a 
Half  per  Cent.  Stock  instead  of  Four  per  Cent,  Stock : 
(2)  costs. 

The  defendant  J.  then  moved,  under  ord.  25,  r.  4,  that 
fhe  statement  of  claim  might  he  struck  out  as  against 
him,  on  the  ground  that  it  dieclosed  no  reaeonahle  oause 
ofadtion. 

Held,  that,  as  the  statement  of  claim  disclosed  a  cause 
of  adion  for  loss  of  income,  which  the  defendant  J.  had 
admitted  to  he  reasonable  by  his  payment  into  court,  and 
also  oafced/or  ihe  costs  of  the  rdUf  sought  in  the  action, 
it  could  not  he  struck  out  ui%der  ord.  25,  r.  4,  even  supm 
posing  the  daim  for  loss  of  capital  was  had;  hut  leave 
was  given  to  amend  the  notice  of  motion  so  as  to  apply 
for  the  determination  of  the  question  of  law  under  ord. 
34,  r.  2. 

The  notice  of  motion  was  accordingly  am/ended  a^ 
/oUoin:— •«  Whether  {assuming,  for  the  purposes  of  the 
otgnMMts  of  each  questioh,  that  the  allegations  in  the 
statement  of  daim  are  true)  there  was  any  such  duty  on 
ihe  part  of  tTie  defendants  or  of  the  defendant  J. 
to  accept  India  Three  and  a  Half  per  Cent.  Slock 
as  in  the  9th  paragraph  of  the  daim  alleged,  and 
whether  the  defendants  or  the  defendant  J.  were  or 
was  guilty  of  any  negligence  or  breach  of  duty  in  not 
accepting  such  stock,  and  whether  the  defendant  J. 
is  under  any  liability  to  make  good  to  the  capital 
of  the  trust  funds  in  the  daim  mentioned  "— «Ae  loss 
tUrdn  menUoned.  The  defendant  J.  did  not  admit 
that  he  had  in  fad  received  the  above-mentioned  notice 
from  (he  Secretary  of  StaUfor  India. 
^<Wf  that,  as  ihe  notice  of  motion  only  assumed,  for 
wj  purposu  of  ihe  argument  of  the  question,  that  the 
iulegdions  in  the  statement  of  daim  were  true,  and  left 
a  9pai  to  ihe  defendant  J.  to  raise  other  defences  if 

(a.)  Bepoited  Isj  J.  TxavmsM,  ]S«q.,  BanMer-at-Uw.  i 


the  question  were  decided  againd  him,  that  it  would  not 
he  convenient  to  decide  the  question  on  the  motion. 

Motion. 

Lord  Annalj,  by  his  wlU,  dated  the  29th  of  Jalj^ 
1872,  ga?e  to  0.  W.  White  and  W.  L.  Jojnt  a  sum  of 
£20,000  upon  tnut  to  inveat  ai  therein  mentioned, 
and  pay  the  income  to  Emilia  B.  GroaTenor  for  life 
for  her  aeparate  nae,  ifith  remainder  to  her  younger 
children. 

The  teatatot  died  on  the  3rd  of  September,  1873,  and 
the  truateea  on  the  9th  of  March,  1875,  infested  £19,800, 
the  balance  of  the  legacy  after  deducting  the  duty 
thereon,  in  the  purohaae  of  £19,141  198.  8d.  India  £4 
per  Cent.  Stock,  which  was  redeemable  at  par  on  and 
after  the  lOfch  of  October,  1888,  upon  one  year'a  notice 
by  the  Secretary  of  State  for  India. 

In  April,  1887,  the  Secretary  of  State  for  India  gaTe 
notice  to  the  holdera  of  that  atook  that  he  waa  prepared 
to  grant  them  equal  amounta  of  £3}  per  cent,  atook  in 
exchange  for  the  £4  per  cent,  atock  ;  and  f:hat  thoae 
who  accepted  the  offer  would  on  the  6th  of  July,  1887, 
receive  interest  at  £4  per  cent,  on  their  old  atoclc  up  to 
that  date,  and  alao  lOa.  on  their  old  atock  in  advance  np 
to  the  10th  of  October,  1888,  thia  being  the  difference 
for  that  period  between  the  intereat  at  the  old  rate  and 
the  intereat  at  the  new  rate,  and  that  the  offer  muat  be 
accepted  by  the  lat  of  June,  1887.  The  Secretary  of 
State  for  India  alao  announced  at  the  aame  time  hia 
intention  of  giving  notice  to  pay  off  on  the  10th  of 
October,  1888,  at  par  auch  of  the  holdera  of  the  £4  per 
cent,  atock  aa  did  not  accept  hia  offer. 

It  waa  alleged  by  the  plaintiff  4  in  the  action  in  para* 
graph  8  of  their  atatement  of  claim  that  0.  W.  White 
and  W.  L.  Joynt,  the  truateea,  who  were  the  defendanta, 
received  thia  notice ;  but  thia  allegation  waa  not  admitted 
by  W.  L.  Joynt, 

The  truateea,  0.  W.  White  and  W.  L.  Joynt,  did  not, 
however,  accept  the  offer,  and  on  the  10th  of  October, 
1888,  the  aum  of  £19,141 19a.  8d.  waa  paid  them  by  the 
Secretary  of  State  in  purauance  of  a  notice  to  pay  off 
given  on  the  4th  of  October,  1887. 

The  truateea,  0.  W.  White  and  W.  L.  Joynt,  allowed 
this  aum  to  remain  in  a  bank  nninveated  until  the 
14th  of  May,  1889,  when  they  inveated  it  in  railway 
atock. 

From  April,  1887,  the  date  of  the  offer  of  oonveraion, 
until  the  I4th  of  May,  1889,  when  the  inveatment  in 
railway  atock  waa  effected,  the  £3j^  per  Oent.  India  Stock 
stood  at  a  premium  in  the  market. 

The  action  waa  brought  in  July,  1889,  by  Emilie 
B.  Groavenor  and  her  younger  children  againat  the 
truateea,  0.  W.  White  and  W.  L.  Joynt.  The  writ 
claimed  (1)  payment  to  Mra.  Groavenor  of  the  sum 
of  £326  12e.  2d,,  ths  amount  of  income  loat  through 
the  neglect  of  the  truateea  to  And  an  inveatment  for 
the  aum  of  £19,141  19a.  8d.  from  the  10th  of  October, 
1888,  to  the  14th  of  May,  1889 ;  (2)  that  the  de- 
fendanta ahould,  out  of  their  own  moneya,  invest  in 
their  names  upon  the  truata  of  the  will  the  sum  of 
£1,818  9a.  8d.,  being  the  difference  between  the  aum 
of  £19,141  19a.  8d.  and  the  market  Talue  of  an  equal 
amount  of  £3^  per  Gent.  India  Stock  on  the  14th  of 
May,  1889;  and  (3)  consequential  relief. 

On  the  lat  of  Auguat,  1889,  the  defendant,  W.  L. 
Joynt,  who  was  the  acting  trustee,  paid  into  oonrt  the 
aum  of  £326  12s.  2d.,  in  satisfaction  of  the  claim  by 
Mrs.  Groavenor  for  loas  of  income,  which  sum  was  taken 
out  of  court  by  her. 

The  statement  of  daim  in  the  action,  delivered  in 
October,  1889,  set  out  the  above-mentioned  fads, 
including  the  payment  into  court  by  the  defendant 
W.  L.  Joynt,  and  the  taking  out  of  court  by  the 
plaintiff  Mrs.  Groavenor,  of  the  sum  of  £326  12s.  2d.  in 
satisfaction  of  the  claim  for  loss  of  income,  and  aQcgaA 
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that  that  loss  of  inoome,  and  also  logs  of  capital  to  tho 
amount  of  £1,818  9s.  8d.,  had  been  oooadoned  bj  the 
negligence  of  the  defendants,  and  their  breach  of  duty 
in  not  acoeptlDg  the  offer  of  the  Seoretaxj  of  8tate  for 
India  for  conyereion  of  the  4  per  Cent.  India  Stock  into 
Zi  per  Oent.  Stock,  and  claimed  (1)  that  the  defendants 
should  be  ordered  to  inTeet  oat  of  their  own  moneys 
the  sum  of  £1,818  9s.  8d.  upon  the  truvts  of  the  will; 
(2)  payment  of  costs  by  the  defendants;  and  (S)  further 
or  other  relief. 

This  was  a  motion  by  the  defendant,  W.  L.  Joynt, 
under  ord.  25,  r.  4,  that  the  statement  of  claim  might 
be  struck  out  as  against  him,  on  the  ground  that  it  dis- 
closed no  reasonable  cause  of  action  ;  that  the  action 
might  be  stayed  or  dismiued  as  against  him ;  that  Judg- 
ment might  be  entered  accordingly  for  him ;  and  that 
the  plaintiffs  might  be  ordered  to  pay  bio  costs  incurred 
since  the  date  of  the  payment  into  court  by  him.  The 
object  of  the  motion  was  the  determination  of  the  legal 
question  whether  the  defendants  were  liable  to  make 
good  the  loss  of  capital  aboTc  mentioned. 

Napier  Higgim,  Q.O.,  and  Upjohn^  for  the  motion.— 
The  only  remaining  cause  of  action  is  in  respect  of  the 
loss  of  capital  disclosed  by  the  facts  set  out  in  the 
statement  of  claim.  Thii  raises  the  question  of  law 
whether  the  defendants  aze  liable  to  make  good  the  loss 
of  capital  which  has  occurred,  which  can  be  decided  in 
the  quickest  and  least  czpensiTc  way  upon  thii  motion. 
[They  referred  to  ord.  25,  r.  4.]  The  plaintiffs  can 
xecoYer  their  costs  incurred  in  respect  of  the  daim  for 
loss  of  income  under  ord.  22,  r.  7. 

OotetiB-Bardy,  Q.O.,  and  Elgtmd,  for  the  plaintiffs, 
were  not  called  upon. 

NoBTH,  J.— In  the  writ  of  summons  there  are  claims 
against  the  defendants  in  respect  of  alleged  breaches  of 
duty  by  them  as  trustees,  one  for  loss  of  capital 
occasioned  by  their  not  accepting  the  offer  of  India 
£d|  per  Gent.  Stock  instead  of  India  £4  per  Oent 
Stock  held  by  them,  and  another  for  loss  of  income  in 
neglecting  for  some  time  to  inrest  trust  funds  in  their 
hands.  These  are  separate  and  independent  claims. 
The  claim  for  loss  of  capital  raises  a  point  of  law, 
which,  in  the  interests  of  all  parties,  ought  to  be 
decided  at  the  earliest  date.  The  Boles  of  Oourt  pro- 
vide several  ways  by  which  a  decision  might  be  ob- 
tained.  Thus  ord.  25,  r.  2,  proTides  that  any  party 
may  raise  by  his  pleading  any  point  of  law,  and  that 
any  point  so  raised  may,  by  consent  of  the  parties  or 
by  order  of  the  court  or  a  judge,  be  set  down  for  hear- 
ing  and  disposed  of  at  any  time  before  the  trial.  It  is 
said  to  be  doubtful  whether  a  point  of  law  is  raised  by  a 
party  by  his  pleading  unless  the  opposite  party  has 
pleaded  to  the  point.  I  am  not  going  to  decide  this. 
It  was  open  to  the  defendant  Joynt  to  raise  the  point 
by  his  pleadings  and  then  proceed  under  that  rule,  but 
he  has  not  done  so.  Then  ord.  34,  r.  2,  provides  that 
if  it  appear  to  the  court  or  a  Judge  that  there  is  in  any 
cause  or  matter  a  question  of  law  which  it  would  be 
oonvenient  to  have  decided  before  any  evidence  is  given 
or  any  question  or  issue  of  fact  tried,  the  court  or  Judge 
may  make  an  order  accordingly,  and  may  direct  such 
question  to  be  raised  for  the  opinion  of  the  court  either 
by  special  case  or  in  such  other  manner  as  the  court  or 
Judge  may  deem  expedient  The  defendant  Joynt 
might  have  applied  under  that  rule,  but  he  has  not 
adopted  that  course.  He  makes  this  motion  under 
ord.  25,  r.  4,  which  provides  that  ''the  court  or  a 
Judge  may  order  any  pleading  to  be  struck  out  on  the 
ground  that  it  discloses  no  reasonable  cause  of  action," 
and  he  moves  that  the  statement  of  daim  in  the  action 
nay  be  struck  out  But  the  statement  of  daim  discloses 
two  causes  of  action— one  In  respect  otloss  of  capital, 
and  the  other  in  respect  of  lose  of  Income.    It  alleges 


that  a  sum  of  money  was  paid  into  court  by  the  defend- 
ant Joynt  in  satisfaction  of  the  latter  claim,  and  thst 
that  sum -has  been  taken  out  of  court  by  tbe  plaintiS, 
Mrs.  Grosvenor,  and  is,  therefore,  no  longer  reooTsraUe 
in  the  action. 

It  has  been  contended  that  this  has  been  mentisiMd 
in  the  statement  of  daim  merely  as  part  of  the  history  of 
the  case ;  but  it  is  stated  as  one  of  the  grounds  of  tlu 
rdief  which  was  sought,  and  which  relief  comprfses  ths 
costs  of  the  whole  action. 

The  statement  of  claim,  therefore,  disdosestwo  cmns 
of  action,  one  of  which  has  been  admitted  by  paymeiit 
of  money  into  court.  If,  therefore,  after  hearing  fhs 
arguments  on  the  motion,  I  came  to  the  condosion  thit 
the  other  cause  of  action  disdosed  is  not  ressonsble^l 
could  not  order  the  statement  of  daim  to  be  strnbkont. 
Bat  as  it  is  for  the  interest  of  all  parties  that  the  point 
should  be  dedded,  I  will  give  leave  to  amend  tbenotks 
of  motion  so  as  to  enable  this  to  be  done.  [His  lordahip- 
then  granted  leave  to  amend  the  notice  of  motion  bj 
asking  that,  pursuant  to  ord.  34,  r.  2,  the  point  of  lav 
might  be  decided  before  any  issue  of  fact  was  triod, 
stating  the  porat  of  law,  and  asking  that  all  f  orthsr  pro* 
oeedings  against  the  d^endant  Joynt  might  be  stajs^ 
and  that  such  order  might  be  made  as  to  tiie  costi  of  the 
action  as  the  Judge  might  think  fit] 

Nov.  22.-— The  question  of  law  now  came  on  for  sign* 
ment  as  defined  by  the  amended  notice  of  motion— ffa, 
"  whether  (assuming,  for  the  purposes  of  the  argument  of 
such  question,  that  the  allegations  in  the  statement  of 
daim  are  true)  thero  was  any  such  duty  on  the  part  of 
the  defendants,  or  the  defendant  W.  L.  Joynt,  to  aooeft 
India  3^  per  Oent  Stock,  as  in  the  9th  paragraph  of  the 
daim  alleged,  and  whether  the  defendants,  or  tke 
defendant  W.  L.  Joynt,  were  or  was  gdlty  of  an/ 
negligence  or  breach  of  duty  in  not  accepting  mA 
stock,  and  whether  the  defendant  W.  L.  Joynt  is  under 
any  liability  to  make  good  to  the  capital  of  the  trnst 
funds  in  the  claim  mentioned  the  sum  of,  £1,818  9i.  8d. 
therein  mentioned.*' 

Napier  Miggins,  Q.O.,  and  Upfohn^  for  the  motioa 
referring  to  the  allegations  in  the  statement  of  cUin, 
stoted  that  they  did  not  admit  that  the  notice  oC  the 
Secretary  of  State  for  India  was  recei?ed  by  (be 
defendant  W.  L.  Joynt,  as  alleged  in  paragnph  S 
of  the  statement  of  daim.  [Nokth,  J. — If  70a  do 
not  admit  the  facts  the  question  of  law  may  never 
arise :  The  Bepuhlie  of  Bolivia  v.  The  National  BoM» 
Navigation  Oo.,  24  W.  B.  361.  If  the  point  veit 
stated  thus,  were  the  defendants  liable  for  the  lorn  of 
capital  (1)  if  they  did  receive  the  notice,  and  (8)  if 
they  did  not  receive  the  notice  P ;  and  if  both  (1)  and  (1) 
were  decided  the  same  way,  there  would  be  an  end  to 
the  question ;  but  if  one  was  dedded  one  way  and  one 
another,  there  would  remain  only  the  issue  of  faet  did 
the  defendants  receive  the  notioe  or  did  they  not] 

Cozem-Hardgt  Q.C.  —  The  question  whether  ft» 
defendants  received  the  particular  letter  or  not  vosld 
not  be  suffldentiy  exhaustive,  as  they  might  be  afleeted 
with  notice  without  actually  receiving  the  letter. 

Higgine,  Q.C,  and  Z/p/o^n.— The  plaintiiZa'  dedaetion 
of  law  from  thdr  statement  of  facts  is  bad.  If  ^ 
there  is  an  end  of  their  case.  If  not,  the  issue  of  faeti 
must  be  dedded.  The  point  of  law  can  be  decided  oa 
this  motion.  The  case  of  The  Repuldie  of  Bdimti  t. 
The  NationaH  Bolivian  Navigation  Oo.  is  not  sppUfl- 
able  to  the  present  case. 

They  referred  to  TaUendU  v.  The  National  i6le» 
Bhip  Co.  {Limited),  W.  N.,  1884,  p.  32. 


North,  J.— I  cannot  at  this  stage  of  the 
dedde  the  point  of  law.  There  is  a  question  vUA 
wilFbe-lef  t  open*  If  it  were  one  which  I  could  di^o*^ 
of  by  putting  tbe  question  of  law  in  an  altematifs  foi^ 
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H^9H  OouMh                                                       Ik  bi  Joms. 

High  Covbt, 

I  ihoiild  decide  the  qoeation  of  law.  But  here,  if  I 
wen  to  dfloide  that  the  defendant  Joynt  was  not  liable 
if  be  did  not  leceiTe  the  written  notioe  of  the  Seoretarj 
of  State  for  India,  the  plaintiff  wiU  eay  that,  althoogh 
the  defendant  did  not  reoei?e  that  particular  letter,  be 
bed  notioe  of  the  offer  in  eome  other  waj.  There  is  no 
m§j  of  diqKMtng  of  all  the  altematlTe  qaeetions  which 
maj  have  to  be  deeided  between  the  parties;  and,  there- 
lorv,  I  do  not  see  my  way  to  exercise  the  discretion 
giren  me  by  ord,  34,  r.  S.  That  role  provides  that, 
*'If  it  appear  to  the  court  or  a  Judge  that  there  is  in 
any  eauae  or  matter  a  question  of  law  which  it  would 
be  convenient  to  have  decided  before  any  evidence  is 
given  or  any  question  or  issue  of  fact  is  tried,  •  .  . 
the  court  or  Judge  may  make  an  order  accordingly,  and 
may  direct  such  question  of  law  to  be  raised  for  the 
op&jon  of  the  court  either  by  special  case  or  in  such 
otter  manner  as  the  court  or  Judge  may  deem  ex- 
pedient'* That  is,  if  the  judge  sees  his  way  to  do  so  he 
maydoit. 

No  statement  of  a  point  of  law  has  been  made,  as  I 
saggested  when  the  motion  was  before  me  last  week, 
and  the  notice  of  motion  does  not  supply  the  deficiency. 
It  only  assumes,  for  the  purposes  of  the  argument  of 
tiw  question,  that  the  allegations  in  the  statement  of 
claim  are  true.  That  is,  the  defendant  Joynt  intends, 
if  I  decide  against  him,  to  raise  other  defences  upon  the 
facts,  I  do  not  see  my  way  to  trying  a  question  now 
which  is  rained  by  the  defendant  Joynt  in  such  a  way 
as  to  keep  open  points  unless  I  deoide  in  his  favour.  I 
do  not  think  it  would  be  convenient  to  decide  the  ques- 
tion of  law  before  the  issues  of  fact  are  tried.  I  think 
that  the  principle  laid  down  in  the  case  of  The  Repuhlic 
of  MMa  T.  The  National  Bolivian  Navigation  Co. 
U  applicable  to  this  case,  although  the  facts  there 
SIB  different.  I  can  make  no  order  on  the  motion, 
fxeept  that  the  costs  be  reserved  to  be  deslt  vrith  at 
tlie  trial  of  tlie  action. 

SolkitoEi,    Otarhe^   Woodcock,  A  Byland ;    Tyrretl, 


€b8B.IXv. 
Sfkewudi,  Jt 


.] 


Kov.  16. 


A  re  JoMWL  (a.) 


I^radi»—OriginaHng  iummona — Appointment  of  new 
irmitte  —  Vetiing  order  on  motion ,  validity  of — 
Bulee  of  Supreme  Oourt,  1883,  ord.  55,  r.  13a  (Dee., 
ISSSy^udioature  Act,  1875,  e.  n^TrusteeAet,lS50, 
if.  35.  i3. 

An  order  appoUding  new  truiteee,  made  on  motion  in 
prooce^Unge  insUitttod  by  way  of  an  originating  eum" 
mem^  may  aho  veet  in  the  truieee  a  right  to  oall  for 
ibe  frana/er  of  dock  under  eeetion  35  of  the  Truetee  Aet, 
1850. 

Kotiott. 

In  Hay,  1889,  proceedings  were  commenced  by  an 
crightatfag  summons  intituled  "  In  the  matter  of  the 
Inrts  of  the  vrin  dated  the  85th  day  of  June,  1878,  of 
John  Bichard  Jones,  deceased,  and  in  the  matter  of  the 
Xnstee  Act,  1850.**  Tliis  summons  was  issued  under  ord. 
i5»  r.  13a,  of  Beeemberi  1888,  and  under  certain  sections 
of  the  Trustee  Act,  1850,  and  asked  for  the  appointment 
oi  a  sew  trustee  of  Mr.  Jones'  will,  in  the  place  of  a  trns- 
tae  who  was  out  of  the  Jurisdiction,  and  for  an  order 
.vesting  the  trust  estate  in  the  continuing  trustee  and  in 
tiw  new  truatee  jointly.  On  June  22, 1889,  Kekewich, 
J««  asde  an  otder  on  motion,  in  the  proceedings  thus 

(«•)  Bsmted  t>y  a  HnRBaas  Bbowk,  Esq.,  Barrister-at- 
Uw. 


commenced  by  summons,  appointing  a  new  trustee  and 
vesting  the  trust  proper^  as  desired  by  the  applicants. 
The  order  vested  the  right  to  oall  for  a  transfer  of  a  sum 
of  Ctonsols  standing  in  the  names  of  the  trustees,  but 
the  Bank  of  England  being  advised  that  the  order  was 
invalid,  declined  to  act  upon  it.  The  present  applica- 
tion was  that  the  Bank  of  England  m^ht  be  ordered 
to  act  in  accordance  with  the  order  of  June  22. 

Neville,  Q.O.,  and  P.  0.  Lawrence,  tot  the  appli- 
cants. 

FarweU,  on  behalf  of  other  parties,  supported  the 
application. 

Latham,  Q.O.,  and  T.  Howard  Wright,  tor  the  Bank 
of  England,  stated  their  objections  to  the  order. 

EsKBWiOH,  J.^Ord.  55,  r.  13a,  of  December,  1888  (the 
order  in  existence  when  tiie  previous  motion  was  made, 
but  for  which  there  is  now  substituted  ord.  55,  r.  13a,  of 
June,  1889),  provided  that  "  in  all  cases  in  which  the 
court  has  jurisdiction  to  appoint  new  trustees  upon  peti- 
tion,  an  application  maybe  made  to  a  judge  in  chambers 
by  summons,  and  new  trustees  thereupon  appointed."  I 
must  assume  that  that  rule  and  the  one  substituted  for 
it  have  been  properly  made,  no  slip  or  want  of  oompll- 
ance  vrith  any  formality  having  been  shown.  This  is 
strictly  a  question  of  *'  practice  or  procedure"  within  the 
meaning  of  section  17  of  the  Judicature  Act,  1875,  and 
therefore  comes  directly  within  the  power  of  the  Bules 
Committee,  and  the  rule  made,  therefore,  is  good.  Finding 
thus  a  rule  under  which,  where  a  trustee  might  formerly 
be  appointed  on  petition,  he  may  now  be  appointed  on 
summons,  I  turn  to  section  35  of  the  Trustee 
Act,  1850,  which  enables  the  court,  on  appoint- 
ing a  new  trustee,  by  the  same  or  a  subsequent 
order  to  vest  the  right  to  call  for  a  transfer  of  stock. 
That  section  must  be  read  with  section  43  of  the  same 
Act,  which  provides  that  "  whensoever,  in  any  cause  or 
matter,  ...  the  facts  necessary  for  an  order  under 
this  Act  shaU  appear  to  such  court  to  be  sufllciently 
proved,  it  shall  hie  lawful  for  the  said  court,  either  upon 
the  hearing  of  the  said  cause,  or  of  any  petition  or 
motion  in  the  said  oause  or  matter,  to  make  such  order 
under  this  Act."  The  order  must  be  made  in  some 
way  pointed  out  by  section  43.  I  think  that,  although 
proceedings  commenced  by  originating  summons  have 
been  held  to  be  an  action,  they  are  not  a  "cause" 
within  the  meaning  of  section  43.  But  in  this  case 
there  has  been  a  motion,  not  in  a  oause,  but  in  a 
"matter"  commenced  in  the  manner  pointed  out  by 
the  rules  of  court,  and  therefore,  the  Act  has  been 
complied  with.  There  has  been  a  proper  appointment  of 
trustees,  a  motion  in  that  matter,  and  a  vesting  order, 
and  it  is  difficult  to  see  how  that  order  could  be  bad. 
If,  under  the  old  practice,  when  trustees  had  been 
appointed  on  petition,  a  vesting  order  oould  be  msde 
on  motion  in  that  matter,  why  cannot  the  order  be 
made  on  motion  where  the  initiatory  step  is  a  sum- 
mons instead  uf  a  petition  P  The  objection  of  the  bank 
must  be  overruled. 

Solicitors,  Venn  A  Oo, ;  Pritchard,  EngUfield,  &  Co. ; 
Freehfidde  &  WiUiame. 
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High  Ooubt. 


Pbout  v.  Gbbqost.— Stasbt  v.  Ohilwo&te  Gunpowdbb  Go. 


HiaKQoQss. 


Deo.  6. 


Q.  B.  DiT.  (Lord  Coleridge,  1 
aj.,  and  Mathew,  J.)       i 

Pkoitt   v.   Oxegoby. 
Shabp  {Oamishee).  (a.) 

Fraeiic&^AUachment  for  debU — Dividend  payable  in 
bankruptcy — Gamiahee  order  an  official  receiver^- 
Bankruptcy  Act,  1883  (46  df  47  Vict.  c.  52),  m.  58, 
125—5.  8.  C,  1883,  ord.  45,  r.  1. 

A  dividend  payable  in  a  bankruptcy  cannot  be  attached 
in  tJie  Jumdi  of  the  official  receiver  to  answer  a  judgment 
obtained  against  the  creditor  to  whom  it  ii  payabU, 

Appeal  from  an  order  of  a  maater  referred  by 
Grantham,  J.,  to  the  oonrt. 

The  plaintiff,  haring  obtained  judgment  against  the 
defendant,  made  an  appUoation  at  ohambera  under  ord. 
45,  r.  1,  and  obtained  an  order  that  all  debts  owing  or 
aooming  from  one  Sharp  to  the  defendant  shoold  be 
attached  to  answer  the  judgment.  Sharp  was  an  official 
reoeiyer,  and  as  such  was  conducting  the  administration 
in  bankruptcy  of  the  estate  of  a  deceased  debtor,  under 
section  125  of  the  Bankruptcy  Act,  1888,  in  which 
administration  the  defendant  had  prored  as  a  creditor. 
On  cause  being  shown  why  the  garnishee  should  not  pay 
to  the  judgment  creditor  the  amount  due  to  the  judg- 
ment debtor  in  the  administration,  the  master  discharged 
the  order.  On  appeal^  Grantham,  J.,  referred  the  case 
to  the  courts 

Percy  Gye,  for  the  execution  creditor. — ^Thia  is  an 
attachable  debt.  In  a  bankruptcy,  under  section  125, 
Bub-sections  (5)  and  (6)  of  the  Act  of  1883,  the 
official  reoeiver  is  to  realise  and  distribute  the  pro. 
perty  of  the  debtor  m  accordance  with  the  pro- 
Tisions  of  the  Act.  By  section  58,  sub-section  1, 
<<  subject  to  the  retention  of  such  sums  as  may  be  neoeo- 
aary  for  the  costs  of  administration  or  otherwise,  the 
trustee  shall,  with  all  oouTenient  speed,  declare  and 
distribute  dividends  amongst  the  creditors  who  hare 
proved  their  debts.''  But  if  any  such  debt  is  attached, 
it  is  the  duty  of  the  trustee  to  pay  in  aooordanoe  with 
the  order  of  the  court  The  Act  does  not  take  away  the 
liability  to  obey  an  order  of  a  court  competent  to  deal 
with  the  debt.  [Lord  Oolbbidgb,  O.J.— The  Act  pre- 
scribes a  code,  by  which  it  seems  to  be  intended  to  secure 
an  equal  and  unpreferential  distribution.  Mathew,  J. 
-^There  is  no  debt  due  from  the  official  receiver.  A 
creditor  in  a  bankruptcy  could  not  sue  the  official  re- 
ceiver for  the  debt.] 

Mmr  Maoken^ie^  tot  the  official  receiver,  was  not 
called  upon  to  argue. 

Lord  OoLEBiDOB,  0.  J.— We  have  to  deal  with  a  statute 
which  provides  for  the  administration  of  estates  in 
bankrupt<7.  It  lays  down  provisions  for  the  distribu- 
tion of  such  estates,  and  we  cannot  depart  from  them. 
The  appeal  must  be  dismissed. 

Mathew,  J.— -I  am  of  the  same  opinion.  It  is  dear 
that  there  is  no  debt  owing  from  the  official  receiver  to 
the  judgment  debtor. 

Appeal  diemiteed. 

Solicitors  for  the  execution  creditor,  J,  and  C,  Robin- 
son  4*  Wilkins,  for  H,  Goodger,  Burton-on-Trent. 

Solioltor  for  the  official  receiver,  Solicitor  to  the  Board 
of  Trade. 


(a.)  Beported  by  F.  G.  Buckbb,  Esq.,  Barrister-at-Law. 


Q.  B.  Di?.  (Lord  Ooleridgs,  > 
O.J.,  and  Mathew,  J.)     ] 


Bee.  4, 5. 


Staeby  V.  Chilwobih  Guhpowdbe  Co.  («.) 

Trade^maris — Sale  of  goods  by  firm  of  manufaetvrm-^ 
Name  of  firm  attached — Ooode  net  manufactured  kf 
firm — "  Fulse  trade  description  " — Meaning  of  **  ietsHt 
to  defraud*'  in  Merchandise  Marks  Act,  1887(60* 
51  Viet,  c,  28),  s.  2,  sub-sections  1,  2. 

I^  defendants,  a  firm  of  gunpoteder  manufaetsirmt 
had  contracted  to  deUoer  to  her  M^esty^i  Oovsmment  a 
large  amount  of  gunpowder,  which  they  were  in  the  hehit 
of  manufacturing  under  the  trade  name  of  '*  B*  L,  G» 
No.  4."  Being  prevented  by  an  explosion  from  mafMifee» 
turing  the  required  amount,  they  imported  similar  pm^ 
powder  from  Germany.  This  they  placed  in  the  kerrdi 
ordinarily  supplied  by  the  Government,  and  labeUei  ik$ 
same  "  ChUworth  Gunpowder  Co.,  Ltd.  B,  L.  0,  No,  i  '*; 
and  so  delivered  them  to  the  Government.  Upon  m 
information  being  laid  against  them  under  the  Mer. 
chandise  Marhe  Act,  1887,  for  "having  wdemfeBii 
applied  a  false  trade  description  "  to  the  said  gunpowder, 
the  magistrates  found  that  the  name  of  the  firm  had  ksh 
placed  on  the  label  where  the  name  of  the  eontractsmu 
required  to  be  inserted  by  the  Chvemment ;  that  then 
had  been  no  intent  by  the  defendants  to  defrasi  tks 
Chvemment ;  and  that  there  was  no  stiptdatien  khm% 
the  parties  that  the  gunpowder  to  be  supplied  shesU  he  $f 
English  manufacture ;  but  that  the  defendants  were  ia 
fact  manufaoturers  of  gunpowder^  and  the  gunpotsier  » 
delivered  was  not  in  fact  manufactured  by  them. 

Held^  that^  upon  such  /acts,  the  magistrates  evt^U  t^ 
have  convicted  the  defendants,  under  the  Merehasiiu 
Marhs  Act,  1887,  of  the  offence  of  applying  to  or  eeOiM 
goods  with  a  false  trade  description  with  intent  to  iefrwi, 
inasmuch  as  such  a  description  as  was  attadied  impUd 
that  the  defendants  were  delivering  gunpowder  of  Mr 
own  manufacture  when,  in  fact,  it  was  not  suek;  eai 
that  an  intent  to  defraud  under  thU  Aet  did  not  neeef 
sarily  imply  an  intent  to  cheat  a  custosser  as  ts  ik 
quality  of  the  goods  delivered,  nor  any  fraud  in  « 
pecuniary  sense,  but  that  such  intent  is  implied  from  ^ 
fact  that  the  manufacturer  or  vendor  supplies  ssuetkiaf 
else  than  that  whieh  the  customer,  from  the  deteriptieii 
given  to  the  goods,  thought  he  was  getting. 

Case  stated  by  the  magistrates  of  Essex  at  pettf  ■•- 


An  information  had  been  laid  against  the  Ohilwft 
Gunpowder  Go.  (Limited)  by  John  Starey,  the  veaatixi 
of  the  Trade-Mark  Owners'  Protection  Aswwiito 
(Limited)  to  the  following  effect— that  the  said  compiQJ 
on  the  7th  and  11th  of  February,  1889,  and  otitf 
days,  at  Purfleet,  in  Enex,  <*  did  unlawfully  apply, « 
cause  to  be  applied,  a  false  trade  desoriptios,  to  wit^  the 
letters,  figures,  and  words  <  Gunpowder,  Ghilirorili  G.P' 
Go.  (Limited),  B.  L.  G.  4,'  to  goods— namely,  gtupowdff 
—contrary  to  the  statute  50  &  51  Vict.  c.  28,  s.  2." 

Upon  l^e  hearing  the  following  facts  were  provtd:— 

The  respondents  are  an  EngliBh  company  limitad  ty 
shares  and  registered  under  the  Joint-Stock  Oompiai« 
Acts,  1862  to  1886.  They  are  mannfaotnren  of  fU- 
powder,  and  have  mills  at  Ohilwortb,  in  Snn^,  sad  at 
Femilee,  in  Derbyshire,  and  general  offioea  in  the  Ott|  ff 
London. 

In  May,  1888,  the  respondents  enteced  into  a  eootn* 
with  her  Majes^'s  Government  for  the  supply  of  S|OW 
barrels  of  gunpowder  of  a  description  known  as  B.  I^  0* 
4  (Rifle  Luge  Grain,  Ko.  4). 

a.)  Beported  by  SPBiron  L.  Holxjuib,  Esq.,  Bazriit** 
■l*Ltw. 
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The  aaid  ocmtrMt  oontiined  stipulations  that  the  said 
ipimpowdfir  Bhonld  be  deliTeied  on  oertain  epeoilied  dates, 
snd  that  in  defanlt  of  raoh  deliveiy  the  xespondents 
fihoiold  be  liable  to  a  fixed  penalty  of  2^  per  oent.,  and  to 
be  dbaiged  with  the  diiCeieDoe  in  prioeif  H.M.'8  QoTern- 
ment  afaoold  bny  the  g^nnpcrwder  elsewhere.  There  were 
no  etipalatione  in  the  said  oontraot  that  the  said  gan- 
powder  ahonld  be  of  the  respondents'  own  mannf  aotnre, 
or  that  it  should  be  of  English  mannlaotnre ;  and  it  was 
prored  that  in  other  oontracts  between  the  same  parties 
anoh  express  stipulations  were  inserted. 

The  respondents  are  manufaoturers  of  the  kind  of 
gunpowder  mentioned,  and  at  the  making  of  the  oontraot 
intended  to  manufacture  the  gunpowder  which  they  had 
agreed  to  supply,  but  they  were  preyented  from  carrying 
onfe  their  intention  by  two  explosions  at  their  mills. 
HJf.'8  GoYemraent  pressed  for  the  delivery  of  the  said 
gunpowder,  and  in  order  to  fulfil  their  contract  the 
xespondenta  arranged  with  a  (German  firm,  and  imported 
the  whole  of  the  said  gunpowder  from  Germany  in 
cylinders  bearing  a  label  "  Manufactured  in  Germany." 

By  reason  of  haying  so  to  import  the  said  gunpowder 
the  respondents  sustained  a  loss  of  3s.  or  4s.  per  barrel. 

Upon  receipt  of  the  said  gunpowder  at  their  mills  at 
GhHworth  the  respondents  took  it  out  of  the  cylinders 
and  placed  it  in  barrels  supplied  to  them  by  H.M.'8 
Goremment  according  to  a  proTision  in  the  contract  that 
it  should  be  delivered  in  barrels  supplied  by  the  GoTern- 
ment. 

The  respondents  affixed  or  applied  to  each  of  such 
hairels  the  following  label : — 

*<  Gunpowder.  llOlbs.  Ohilworth  Gunpowder  Co., 
Id.  B.  L.  G.  4.  March,  1889.  Bag  waterproof.  Lot 
179.    T.B.  28." 

lliis  label  is  in  the  form  which  the  GoTcmment  pre- 
soribe  for  tiieir  barrels,  the  words  *'  Ohilworth  Gunpowder 
Go.,  Ld."  being  inserted  in  the  place  where  the  name  of 
the  contractor  is  required  to  be  inserted. 

There  was  no  indication  upon  the  said  label  or  other- 
wise upon  the  barrels  that  the  said  gunpowder  was  of 
Gennan  manufacture,  but  the  description  of  the  gun- 
powder was  accurately  stated  ss  S.  L.  G.  4,  and  it  was 
equal  in  quality  to  powder  of  that  description  manufac- 
tured by  the  respondents. 

The  said  gunpowder  was  accepted  by  the  GoYemment 
in  fulfilment  of  the  contract  without  complaint  that  it 
was  inferior  in  quality,  or  that  it  did  not  answer  the 
description  of  gunpowder  contracted  for,  but  it  was 
admitted  that  no  communication  was  made  to  the  Gcvern- 
ment  upon  deliyery  or  otherwise  that  the  said  gunpowder 
was  of  German  manufacture. 

X7pon  the  facts  aforesaid  the  magistrates  found  that 
the  aaid  label  was  not  a  false  trade  description  within 
the  meaning  of  the  statute,  and  that  there  had  been  no 
intent  to  defraud  on  the  part  of  the  respondents,  and 
therefore  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  is  whether, 
i  the  facts,  we  ought  to  hare  conyioted  the  respond- 


^PkUluT  MouUony  Q.C,  and  MoKenna^  tot  the  appel- 
]aat»  representing  the  Trade-Mark  Owners'  Mutual  Pro^ 
tection  Aasodatlon  (Limited). — ^The  label  complained  of 
eoBTCjed  a  false  description  of  the  place  of  manufacture 
-—that  is  a  '^  false  trade  description  "  within  the  mean. 
lag  of  the  Merchandise  Marks  Act,  1888.  The  true 
flaanupiiuii  was  on  the  labels  fixed  upon  the  cylinders. 
The  Act  was  specially  deyised  against  marks  of  English 
manufacture  being  applied  to  foreign  goods,  such  as 
fihflBeid  marks  upon  foreign  cutlery.  The  magistrates 
have  merely  found  that  the  respondents  did  not  intend  to 
ohtat  or  defraod  the  Gcyemment  as  to  the  quality  of  the 
giui|M»wdc;  that  is  admitted.  The  special  defence 
aDoved  by  the  A0t»  of  there  being  '<  no  intent  to  defraud," 
I  be  HipBfld  to  the  matters  dealt  with  by  the  Act— 


i.e.j  trade-marks  or  trade  description  which  would  tend 
to  deoeiye  the  public  and  giye  a  wrong  impression  of  the 
place  of  manufacture.  The  blank  in  the  label  was  in- 
cended  to  show  the  place  of  manufacture  as  well  as  the 
contractor's  name,  where  he  was  not  himself  the  manu- 
facturer. 

Poland,  Q.C,  and  IL  S»  Wright,  for  the  respondent 
company. — ^There  was  no  complaint  by  the  Goyemment 
of  their  haying  been  defrauded  in  their  oontraot  with 
the  respondents,  and  the  magistrates  haye  in  fact  found 
that  there  was  no  intent  to  defraud.  The  barrels  as 
labelled  were  not  to  be  dealt  with  in  commerce,  but 
merely  for  deliyery.  The  magistrates  find  that  the  name 
of  the  company  was  inserted  in  the  label  where  the  con- 
traotor's  name  is  required,  and  that  it  did  not  imply  that 
they  had  manufactured  the  gunpowder.  The  actual 
meaning  of  the  label  is  a  question  of  fact  for  the  magis- 
trates,  and  they  find  that  the  label  only  implied  that  the 
company  were  the  contractors  deliyering  the  gunpowder, 
and  that  with  such  a  meaning  attached  to  the  company's 
name  on  the  label  there  was  no  '* false  description" 
within  the  Merchandise  Marks  Act,  1887.  The  offence 
charged  was  '^  the  application  of  a  false  trade  descrip- 
tion*': section  2,  sub-section  1  (<Q.  The  onui  of  re- 
butting the  charge  of  fraud  is  on  the  respondents,  and 
this  they  haye  done  by  the  finding  of  the  magistrate  that 
there  was  no  intent  to  defraud.  If  it  be  held  that  there 
was  a  false  trade  description  in  fact  applied  to  this  gun- 
powder, the  respondents  are  still  entitled,  under  sub-sec- 
tion 2  Co)f  to  be  acquitted  if  they  **  acted  innocently.'' 
That  they  did  so  act  is  shown  by  the  findings,  that  there 
was  no  stipulation  in  their  contract  that  the  gunpowder 
should  be  of  English  manufacture,  and  that  there  was  no 
intent  to  defraud  the  Gh>yernment  in  the  deliyery  of 
what  was  in  f  aot  German  gunpowder.  *'  To  deoeiye  "  in 
the  Act  means  to  intend  to  cheat  a  customer  as  to  the 
quality  of  the  goods  offered  for  sale.  Such  an  intention 
is  a  question  of  fact  for  the  magistrates,  and  they  haye 
found  in  the  respondents'  fayour :  Chidley  y.  Sminbume, 
62  J.  P.  791. 

Lord  OOLEBIDGB,  O.J. — ^In  this  case  our  first  impres- 
sion was  that,  if  anything  could  be  gained  by  our  send- 
ing back  the  case  to  the  magistrates  in  order  that  certain 
facts  might  be  more  specifically  found,  the  case  ought  to 
go  back,  as  it  is  one  of  great  importance ;  but  upon  con- 
sideration we  are  both  of  opinion  that  nothing  would  be 
really  gained  by  such  a  proceeding,  and  that  we  haye 
enough  stated  before  us  upon  which  to  come  to  the  con- 
clusion which  I  will  presently  state. 

The  facts  as  stated  are  as  follows:— The  respondent 
company  consists  of  a  large  firm  of  gunpowder  manufac- 
turers. This  company  had  a  large  contract  with  the 
Goyemment  to  deliyer  5,000  barrels  of  gunpowder.  The 
Goyemment  presumably  had  confidence  in  the  firm,  and 
so  far  approyed  of  their  manufacture  as  to  intrust  them 
with  tUs  large  order  for  the  particular  gunpowder 
known  in  the  trade  as  *'  Rifle  Large  Grain  No.  4,"  or 
shortly  described  by  traders  as  «  B.  L.  G.  No.  4."  The 
manufacturing  company  unfortunately  had  an  explosion 
at  one  of  their  places  of  business,  whereby  their  mills 
were  rendered  useless.  Owing  to  this  aocident  they 
found  that  they  would  be  unable  to  fulfil  their  contract 
with  the  €h>yerament  unless  they  could  obtain  gun- 
powder elsewhere.  By  their  contract  they  were  bound 
to  deliyer  the  whole  amount  of  gunpowder  required  by 
a  specific  time^  and  if  th^  failed  to  do  so  the  Goyem- 
ment could  buy  in  elsewhere  against  them  and  recoup 
themselyes  from  the  respondent  company  by  penalties  to 
be  exacted  for  their  failure  to  deliyer.  It  is  admitted 
that  the  company  would  haye  had  great  difficulty  in 
procuring  a  snfBdent  amount  of  such  gunpowder  in 
England  elsewhere  than  from  their  own  works  had  these 
been  in  good  workiBg.ofder.    Th^  werOi  therefore,  in  a 
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great  diffloolty  as  to  how  to  fnlill  their  oontraot.  They 
thereupon  ohose  to  obtain  the  required  amount  of  gun- 
powder from  Germany.  They  obtained  it  in  barrels 
marked  with  a  trade-mark  of  the  locality  of  its  manu- 
facture Buffioient  to  satisfy  the  Custom  House  authorities. 
Upon  its  arriyal  at  the  oompany*s  works  th^  transfer 
the  powder  to  barrels  supplied  by  the  Gorernment  and 
put  upon  them  labels  also  supplied  from  the  same  source, 
but  with  a  blank  left  for  this  name  of  the  firm  supplying 
the  article  in  question.  The  whole  question  before  us 
turns  upon  this  label,  which  ran  as  follows  : — '*  Gun- 
powder. llOlbs.  Ohil worth  Gunpowder  Go.,  Ld. 
B.  L.  G.  No.  4,"  with  certain  immaterial  ad- 
denda. 

In  regard  to  this  point  the  magistrates  find  that  (1) 
*'the  label  is  in  the  form  which  the  Govemmeni  pre- 
scribe fox  their  barrels '' ;  and  (2)  ^*  the  words  '  Ghil- 
worth  Gunpowder  Go.,  Ld.,'  were  inserted  in  the  place 
in  which  the  name  of  the  contractor  is  required  by  the 
GoTemment  to  be  inserted."  Upon  that  I  will  observe 
that  the  word  «  contractor  *'  is  manifestly  ambiguous. 
It  may  mean  a  person  who  is  the  manufacturer  but  not 
the  vendor,  or  a  Tender  who  is  not  the  manufacturer,  or 
one  who  is  both  manufacturer  and  vendor  of  the  goods 
80  labelled.  Where,  as  in  this  case,  it  is  extremely  im- 
portant to  know  whether  the  defendants  were  manufac 
turers  only  of  the  article  so  labelled  with  their  name, 
and  whether  the  label  implied  that  they  were  so,  the 
word  ^  contractor  *'  is  obscure. 

If  this  were  not  shown  in  the  case  itself  it  would  be 
necessary  to  ascertain  what  their  name  on  the  labels  did 
mean  on  this  occasion,  and  to  send  back  that  to  be  speci- 
fically found  by  the  magistrates;  but  the  case  does  supply 
OB  with  sufficient  information  on  this  point.  The  Chil- 
worth  Gunpowder  Go.  (Limited)  are  found  in  the  case 
to  have  been  manufacturers  of  gunpowder,  and  in  a 
sense  manufacturers  only.  It  may  be  said  that  in  this 
case  they  sold  the  gunpowder,  not  as  manufacturers,  but 
as  vendors;  but  it  is  found  as  a  fact  that  they  never  had, 
except  in  tiiis  instance,  sold  gunpowder  not  of  their  own 
manufacfcure — ^I  mean  in  the  course  of  this  contract  with 
the  Government  they  had  never  done  so.  When  they  used 
the  phrase  ^<  Ohil  worth  Gunpowder  Go.  (Limited) '*  on 
the  labels  they  must  be  taken,  unless  in  this  special 
instance,  to  have  meant  that  they  were  the  manufac- 
turers of  the  gunpowder  in  the  barrels  so  labelled.  But 
in  this  instance  they  were,  in  fact,  not  the  manufac- 
turers of  the  gunpowder  in  the  barrels  so  labelled.  It 
is  clear  from  that,  to  my  mind,  that  such  a  description, 
under  such  circumstances,  came  within  the  meaning  of 
a  false  trade  description  within  the  Merchandise  Marks 
Act,  1887. 

The  cogency  of  this  is  enforced  by  the  case  cited  by 
my  brother  Mathew^«/0Antoi»  v.  Raylton,  80  W.  B. 
850,  7  Q.  B.  B.  438.  In  that  case  the  Court  of 
Appeal  held  that  where  a  person  buys  goods  from  a 
manufacturer,  there  is  an  implied  warranty  that  the 
goods  so  supplied  are  of  his  own  manufacture.  Not- 
withstanding the  dissent  of  Bramwell,  L.J.,  that  de- 
cision was  assented  to  without  an  appeal  to  the  House 
of  Lords.  It  affords,  therefore,  a  strong  confirmation 
of  our  present  decision  that  the  magistrates  were 
wrong  upon  their  findings  of  fact  in  not  holding  that 
the  defendant  company  had  committed  an  offence 
under  the  Act  dted.  We  hold  that  they  had  committed 
such  offence. 

But  Mr.  Poland  has  argued  that  that  is  not  enough  to 
secure  their  conviction,  beoanse  in  sub-sections  I  and  2 
of  section  2  of  the  Act  th^y  have  a  sufficient  answer  to 
the  offence  charged,  if,  under  tab-section  1,  there  is 
proved  to  have  been  *'no  intent  to  defraud,*'  or,  under 
mb-ieotion  2  (e),  the  defendant  is  proved  to  have  *<  sioted 
innocently.*'  It  ia  not  ntceisaiy  elaborately  to  go  into  the 
ixaet  meaning  of  .theee  •n^aeej^nt.  They  d^  with 
different  offences,  and  the  language  therefore  naturally 


varies.    Substantially  the  language  Is  the  Btme,«idit 
varies  only  so  far  as  the  subject-matter  to  be  deslt  wifhia 
distinguidiable.    Sub-section  (1)  relates  to  the  spplies- 
tion  of  false  trade  descriptions  to  goods  wiuoh  may  be 
defended  by  proof  of  no  <<  intent  to  defraud.**   Sab- 
seoUon  2  deals  with  the  case  of  the  sale  of  goods  wltlii 
false  trade-mark  or  such  as  is  *'  calculated  to  deodTe,** 
but  where  the  defendant  is  proved  to  have  otherwuB 
^'  acted  innocently."    It  was  onoe  very  sagely  observed  in 
regard  to  definitions  that  ^  if  persons  are  once  oonvinoed 
by  a  definition  that  they  understood  differently  what 
they  meant  by  the  same  words,  controversy  oa  tboee 
words  becomes  supertnous  or  useless."    Ll  this  oaie 
controversy  becomes  superiuons  if  once  we  are  oertaiAof 
the  meaning.    If  <<  fraud  "  is  interpreted  in  what  I  my 
call  the  mon^  sense — i.^.,  if  there  is  an  intsnt  to  put  oS 
a  purchaser  with  something  else  less  valuable,  or  to  take 
more  money  than  what  the  purchaser  understood  to  be 
agreed  upon — ^in  that  sense  I  wish  emphatically  to  liite 
there  is  no  evidence  against  the  respondent  oompasy. 
Indeed,  the  contrary  is  expressly  found  by  the  magu- 
trates.    There  has  been  no  fraud  or  intent  todefraad 
in  the  money  sense.    But  that  sense  of  fraod  ifl  not 
quite  the  true  construction  of  theae  sections.    What  is 
pointed  at  by  the  Act  is  the  wrongful  use  of  a  tode- 
mark— a  putting  off  on  the  publio  of  something  wtifih 
is  not  necessarily  of  less  value,  but  of  what  the  paUIo 
would  be  less  inclined  to  buy,  or  had  not  itipalited 
directly  or  indirectly  to  buy.    There  might,  as  has  bees 
said,  be  no  difference  in  quality  or  substance  betveea 
A.*s  or  B.'s  fish  sauce;  but  if  A.  gets  people  to  bay  Ui 
sauce,  which  is  precisely  as  good  as,  or  the  same  as  B.'i, 
but  which  the  public  would  not  buy  if  they  did  not 
believe  it  was  B.'s  fish  sauce,  that  is  an  intent  to  nab 
the  purchaser  take  something  which  he  might  not  take 
if  he  knew  it  was  not  the  maker's  whose  he  thooghtik 
was.    Some  such  sense  must  be  taken  to  be  the  troe 
meaning  of  the  provisions  of  this  Act.    In  that  Moie 
only  we  must  hold  that  there  was  here  on  the  part  of 
the  defendants  an  intent  to  defraud.  It  is  clear,  I  think, 
that  the  defendants  wanted  to  save  their  oontraotyaodso 
escape  the  penalties  for  its  default.     That  ia  a  perfeotly 
legitimate  commercial  object.     They    endeavoured  to 
deliver  the  amount  of  "  B.  L.  G.  No.  4  "  contracted  for. 
That  «*  B.  L.  G.  No.  4"  was,  I  may  observe,  an  ftwliA 
trade  term  for  that  particular  gunpowder.    They  take 
similar  gunpowder  out  of  German  barrels  and  pat  it  into 
the  barrels  supplied  them  by  the  Government,  and  labelit 
for  delivery  exactly  in  the  same  manner  and  for  the  msm 
contract  as  the  gunpowder  of  their  own  manofaotan 
so  oontracted  for,  and  they  thereby  avoid  the  penaltte 
and  other  serious  oonseqnenoes  entailed  by  the  Gorera- 
ment  buying  in  gunpowder  against  them  had  they  faOed 
to  deliver  the  full  amount.    However  legitimate  sad 
genuine  their  endeavour  might  be,  the  defendanta  wosld 
seem  to  have  broken  the  Act  in  using  a  similar  tiadft- 
mark  for  such  gunpowder  as  they  used  for  gonpowdar 
of  their  own  manufacture,  and  they  must  be  held  to 
have  done  so  with  an  intent  to  defraud  within  the  nMsa- 
ing  of  the  Act  in  that  they  left  the  Govemmeatjo 
believe  that  they  had  got  an  artide  which  the  Ooi?em- 
ment  had,  in  fact,  not  got.     I  agree  that  there  wao  no 
pecuniary  fraud  in  the  supply  of  this  article,  but  I  aw^ 
hold,  nevertheless,  that  in  so  doing  they  committod  «b 
offence  under  this  Act. 

Upon  the  third  point,  that  the  magistrates  a^^"*^^ 
have  found  as  a  fact  that  there  was  no  fraud,  and  tsa^ 
therefore,  we  cannot  question  their  finding  of  iifl*»J 
hold  that  what  the  magistrates  have  left  to  the  oout  ii 
whether,  upon  such  facts  as  they  have  found,  they  oofp* 
to  have  convicted  the  respondents  of  an  intent  tods' 
fraud.  If  theyliad  found  as  a  fact  that  there  wsiM 
such  intent  to  defraud  or  deceive  as  stated  in  ^^ 
the  respondents  were  entitled  by  the  Act  to  be  aoqaittel 
The  magistrates  cannot  be  taken  to  have  left  for  n  the 
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^veaUon  whether  they  ought  to  have  oonyioted  the  re- 
ippiMteiiiB  Bpon  faate  under  whioh  by  the  Aot  they  were 
entitled  to  be  aoqnitted.  If  their  finding  wm  oonoliifliTe 
on  thia  fast  the  argnment  was  a  good  one,  bat  their  find- 
ing doee  not  go  far  as  that.  They  only  aak  whether, 
upon  iaob  iaota  as  th^  find,  they  were  bonnd  to  oonriot 
the  2«qMuident8  of  frand  nnder  the  Act.    We  hold  that 

Mathsw,  J. — I  am  of  the  same  opinion.  The  Mer- 
ehandiim  Karka  Act,  1887,  Btrikee  at  traneaotions  with 
gooda  the  plaoe  of  the  mannlaotnre  of  whioh  is  mls- 
«tated  or  eoncealed.  That  is  the  offence.  Was  this  a  mls- 
fltetanent  of  the  plaoe  of  mannf  aotore  ?  The  statement  on 
the  label  nsed  was  ezaotly  saoh  a  statement  as  that  whioh 
the  leapoodents  used  in  the  ordinary  oonrse  of  business, 
and  moat  be  taken  to  haye  oonyeyed  to  the  Gtorernment 
that  tha  actielB  aappUed  was,  as  was  nsnal,  manofao- 
AfltDted  hj  the  respondents  as  *<  B.  L.  G.  Ko.  4.*'  The 
nqpondonts  thereby  olearly  oommitted  an  offenoe  nnder 
aettion  2  of  t|ie  Aot.  Bi^t  it  is  said  there  are  limitatiQns 
put  to  ai^  oonyiotion  for  snoh  offenoe  nnder  the  sab- 
aeoiiona  of  aeotion  2.  There  was  no  intent  to  defraud. 
I  will  only  add  to  what  my  lord  haa  said  that  I  admit 
nmeaoisedly  that  there  was  no  intent  to  palm  off  on  the 
€kwCTn«ent  any  inferior  goods.  There  was,  however, 
hi  all  probability  an  intention  to  ayoid  the  oonseqnenoes 
•of  faflnra  to  f nlfii  their  oontraotyoonaaqnenoea  whioh  might 
have  been  vyoided  by  a  more  oaref nilly  framed  oontraot 
in  regard  to  any  exceptional  oironmatanoes  preyenting 
them  f allUliDg  the  oontraot  in  time.  The  respondents' 
intentioa  waa  to  saye  their  oontoaot— a  perfectly  fair 
mercantile  intention.  I  assome  that  the  Goyeroment 
got  tfae  qoality  of  artlde  it  intended  to  get.  Bat  I  do 
not  thiak  that  the  words  in  the  Aot  are  limited  to  mean, 
as  l£r.  Poland  would  haye  us  to  say,  that  the  goil^  in- 
tent most  he  '*  to  oheat  oustomers."  The  Aot  purposely 
ereates  a  new  offence — namely,  the  use  of  a  partioular 
trade-mark  which  tends  to  deoeiye  without  necessarily 
any  intent  to  oheat  purchasers  in  so  doing. 

Ob  tiie  last  point  I  think  that  the  magistrates  only 
ask  OS  what  thej  ought  to  haye  done  upon  such  facts  as 
th^  haye  found.  We  hold  that  they  ought  to  haye 
lonad  the  defendanta  guilty  of  the  offence. 

Appeal  aXUiced. 

Solioitoia  lor  the  appellants,  UeKenna  ^  Co, 

fieiiflitara  lor  the  xespondents,  Bireham  Jt  Co. 


<l.  B.  Diy.  (Lord  Coleridge,  1  ^^^  o 

aJ.,andMathew,J.)      /  ^^^  ^• 

Bbq.  V,  GowPBR.  (a.) 

Comtipeoiiri — CotU^^PartUmUurt  to  ho  Bigned  hy  ooHoitor 
— tSnm^y  Court  SfOeo,  1889,  ord.  6,  r.  lO^Appondia 
om  Cost*  {Lower  Seale%  rr.  1,  2. 

Vndor  ord.  6,  r.  10,  of  the  County  Court  Suleo,  1889, 
rtad  with  the  Appendix  on  Costs,  rr.  1,2.  the  particulari 
Wfatrsrf  to  he  indersed  by  a  iolieitor  mutt  be  eigned  in 
eHtiBf  by  the  ecUeUor^  otherwite  the  eotte  stated  in  the 
Aypndia  iMl  net  be  aXloned,  A  lithographed  form  of 
\  em  forms  for  particulars  ready  prepared  is  not 
nrith    the   rule   as    interpreted    by    the 

I,  a  eaunty  court  judge  is  at  liberty  to  appear  in 
-^^  court  against  a  rule  calling  upon  him  to  hear 

(s.)  Beported  by  Snmsa  L.  Hcu.axd,  flsq.»  Banister- 
•t-Law. 
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and  determine  a  matter ,  thcugh  he  may  not  be  entitled  to 
hate  his  costs  for  such  appearance. 

Bale  calling  upon  Fitaroy  Oowper,  Bsq.,  the  deputy. 
judge  of  the  county  court  at  Oroydon  to  show  cause 
why  he  should  not  hear  and  determine  a  matter  in  an 
action  entered  in  the  oounty  court. 

The  facts  of  the  case  were  as  follows: — Upon  the  issue 
of  a  summons  in  the  Croydon  County  Court  in  an  action 
of  Bees  y.  TosmcU  a  lithographed  form  of  copy  of  parti- 
culars was  indorsedy  "Claim,  £2  16s.  6d.;  court  fees, 
4s.;  solioitors'  costs,  4s.,"  and  the  name  of  the  firm  of 
solioitors  acting  for  the  plaintiff  was  lithographed  below 
the  indorsement.  The  defendant  paid  the  whole  sum 
into  court  minus  the  4s.  for  costs.  The  registrar  accepted 
the  amount  so  paid  in  minus  the  sdioitors'  costs,  on  the 
ground  that  the  solieitors  had  not  signed  the  partionlan 
as  required  by  the  County  Court  Bules,  1889.  ord.  6,  r. 
10,  and  Appendix  *<  Costs  on  the  Lower  Soale,'^  r.  1. 

The  deputy-Judge  upheld  this  ruling,  and  refused  leaye 
to  appeal. 

The  plaintiff  thereupon  obtained  a  rule  to  show  oanae 
why  the  judge  should  not  hear  and  determine  an  appli. 
cation  for  such  costs. 

Jelf^  Q.C^  and  Mitir  JUachentiOj  for  the  depufy-judge, 
showed  cause  against  the  rule. 

Crump  J  QX.  {JB,  Lewis  Thomas  with  him},  for  the 
plaintiff  Bees,  took  the  preliminary  objection  that  the 
judge  had  no  right  to  be  represented  except  on  an  appeal 
as  to  jurisdiction :  Reg.  y.  Marylebone  County  Qmrt 
JudgCf  50  L.  T.  N.  S.  98,  per  Di^,  J. 

Hie  CouBT  held  that  the  judge  might  appear  if  he 
ohose  to  do  BO^  thongh  it  may  not  be  the  usual  courae, 
and  though  the  result  might  be  that  he  would  not  be 
entitled  to  any  costs,  but  that  there  was  no  rule  against 
his  so  appearing. 

Cnmp^  Q.CL,  subsequently  further  objected  that 
counsel  for  the  judge  were  instructed  by  the  Treasury, 
who  had  no  right  to  interyene. 

The  CouBT  held  that  the  Treasury  were  entitled  to 
defend  a  judge  whose  exercise  of  his  duty  was  being 
attaoked. 

Jelf,  Q.Cf  and  Muir  Maohemie  showed  cause.— This 
is  either  an  attempt  to  appeal  without  leaye,  in  an 
action  for  less  than  £20,  against  the  provisions  of 
section  120  of  the  County  Courts  Act,  1888,  or  else  it  is 
a  review  of  the  registrar's  taxation  of  costs,  for  whioh 
other  procedare  is  laid  down  in  section  119  of  the  same 
Act ;  Jonas  v.  Long^  86  W.  B.  315,  20  Q.  B.  B.  564. 

Crump^  Q.  a,  and  £,  Lewis  Thomas,  for  the  plaintiff.— 
There  is  no  question  of  taxation  here.  The  claim  for 
these  costs  has  never  been  adjudicated  upon.  The 
registrar  haa  only  taken  into  oonsideration  the  rule  as 
interpreted  by  him.  What  is  the  true  construction  of 
the  rale  haa  never  been  adjudicated. 

The  CouBT  held  that  the  matter  was  one  of  public 
importance,  and  that  it  was  advisable  for  the  defendant 
to  allow  the  question  to  be  argued  upon  its  merits  and 
to  waive  the  teehnical  objection,  which,  however,  the 
eourt  weret  as  at  present  advised,  inclined  to  hold  a  valid 
one. 

JeVf  Q.Cy  consented  to  waive  the  oljection  and  to 
argue  the  case  upon  the  merits. — ^The  costs  are  strictly 
limited  in  principle  in  the  county  courts,  and  the  solid- 
tors  must  conform  strictly  to  the  conditions  impooed  for 
the  recovery  of  coats.  Ord.  6,  r.  10,  of  the  Oovntj 
CoQate  Aet^  18^  SM^IiiEfp  the  pacUou^ni  tobeii|4oned. 
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by  the  aolioitor,  and  the  Appendix  on  Ooeto  sajra  tliey  are 
to  be  signed,  and  the  note  adds:  **No  other  costs  are  to 
be  allowed  than  the  abore  where  the  amount  does  not 
exceed  A 10  unless  the  judge  certifies  otherwise."  The 
costs  here  are  only  recoTerable  when  the  particulars  are 
signed  by  the  soUoitor.  He  cannot  sign  by  anticipation 
or  only  in  blank,  as  on  a  bill  of  exchange.  He  must 
certify  by  signing  that  the  particulars  are  such  as  are 
described  above  his  signature.  The  costs  are  for  work 
done  in  setting  out  the  particulars.  Someone  else  might 
hare  done  the  work  if  a  great  number  of  theee  litho- 
graphed forms  are  ayailable  for  use*  This  is  not  a  case 
of  a  facsimile  signature  being  stamped  on  after  the  par- 
ticulars have  been  completely  set  out. 

Crump,  Q.  t?.— Where  the  solicitor  has  fulfilled  the  re- 
quirements of  ord.  6,  r.  10,  l^  indorsing  the  particulars 
with  his  name  and  address,  he  has  fulfilled  the  conditions 
entitling  him  to  costs.  He  has  certified  the  genuineness 
of  the  document.  Stamped  signatures  have  been  held 
good  under  the  Wills  Act  and  the  Registration  Acts.  A 
lithographed  form  of  signature  is  analogous. 

Lord  GoLBBiDGB,  0.  J. — I  yield  to  the  objection  taken 
1^  the  defendant  to  this  appeal  on  its  merits  with  great 
reluctance.  If  rule  10  of  order  6  of  the  Oounl^  Court 
Bules,  1889y  stood  alone,  I  should  decide  against  the 
ol^ection  without  hesitation,  and  say  that  indorsement 
included  other  modes  of  signature  than  that  in  writing. 
But  the  order  refers  to  the  appendix  to  show  what  costs 
are  recoverable  and  under  what  circumstances.  The 
order  and  the  appendix  maat  be  read  together,  and  we 
must  giro  effect  to  statutory  w(»ds  when  they  are 
dear,  as  these  are.  Ord.  6,  r.  10,  enacts  that  <*the 
costs  of  entering  the  plaint  by  the  solicitor  shall  not  be 
allowed  unless  he  shfdl  indorse  on  the  particulars  his 
name,  or  firm,  and  place  of  business."  What  are  theee 
costs  ?  For  these  you  must  turn  to  the  "  Appendix  as 
to  Costs  on  the  Lower  Scale.'*  There  you  find  that 
**  where  the  particulars  and  copies  are  signed  by  a  soli- 
citor, and  the  amount  claimed  exceeds  42,  and  does  not 
exceed  £5  (as  is  the  case  here),  there  may  be  entered 
upon  an  ordinary  summons,  and  upon  a  default  sum- 
mons, four  shillings.''  This  regulation  of  the  appendix 
,mnst  be  incorporated  with,  and  read  into,  the  rule  abore 
mentioned,  and,  that  being  so,  the  word  <<  indorsement " 
in  the  rule  must  mean  ^'signature."  I  yield  to  the 
ol^eotion,  therefore,  urged  against  the  lithographed  in- 
dorsement, though  reluctantly,  yet  without  hesitation, 
looking  at  what  is  the  really  plidn  meaning  of  the  rule 
and  the  appendix  taken  together.  They  mean  simply 
what  th^  say,  and  they  clearly  say  that  the  required 
indorsement  is  to  be  1^  the  signature  of  the  solici- 
tor. 

Mathbw,  J. — ^I  am  of  the  same  opinion.  I  should 
certainly  haye  been  disposed,  had  the  rule  stood  by 
itself,  to  haye  said  that  this  yery  technical  objection  had 
no  real  force,  but  unluckily  there  can  be  no  ambiguity  in 
the  construction  of  the  word  indorsement  in  the  mie 
when  the  appendix  is  referred  to.  There  it  is  expresdy 
stated  that  "  where  the  partionlaza  and  copies  are  signed 
by  a  solicitor  "  the  coets  aUowed  are  recoTsrable.  And 
the  same  phrase  is  used  in  the  case  of  costs  on  the  higher 
aoale^yii.,  ''Preparing  particulars,  dec.,  proyided  such 
particulars  and  copies  are  signed  by  the  solicitor,"  and 
**  Preparing  further  particulars,  fta,  when  signed  by  the 
solicitor."  I  agree,  therefdre,  that  we  axe  coerced  to 
limit  indorsement  in  oid.  6,  r.  10,  to  the  meaning  of 
dgnatuze.  There  will  be  no  costs  allowed  on  this 
rale. 

Ruie  dUehargsd, 

SoUoitors  for  tiia  plaintiff,  Aird  4  Hood. 

Sdlidton  lor  the  depaly-Jndge^  Oarter  ^  J^mpt^n, 


Prob.  Diy.  ft  Adm.  Diy.  j 
Diforoe.  ] 


Julys,  1889. 


Wood  r.  Wood  akd  White,  (a.) 

IHvoroe  —  QuuHon  as  to  property  —  Piwedwre  — 
Order  to  be  made  hy  oottrt  or  jud§e—Inqwni 
before  regiitrar  —  Report  —  Ma/nied  WomaCt 
Property  Aet^  1882  (46  #  46  Vict.  e.  75),  i. 
17. 

In  a  divorce  wit  a  regiitrar  has  no  jmndiS' 
tion  to  determine  questions  between  husbeni  ed 
wife  as  to  property  under  section  17  ef  ik 
Married  Women's  Property  Act,  1882.  Busk 
questions  must  be  determined  by  the  court  sr  s 
judge. 

Where  the  registrar  on  summons  made  ss  srder 
against  the  husband  that  he  should  delvoer  «p  «r- 
tain  articles,  the  court  discharged  that  arier  atd 
referred  the  question  to  the  registrar  for  inqvky  std 
report. 

Motion  to  discharge  a  registrar's  oider  ms/k 
on  the  13th  of  June,  by  which  the  Jnubsad, 
the  petitioner  in  the  suit,  was  ordered  to  Minr 
oyer  to  his  wife,  the  respondent,  or  to  her 
solicitor,  certain  articles  which  she  claimsd  ti  hflr 
separate  property.  The  huaband  alleged  tint 
the  property  was  joint,  as  they  were  wedding  pn- 
sente. 

The  order  was  made  on  the  hearing  of  s  floi- 
mons  taken  out  hy  the  respondent  ia  tJn 
suit.  The  suit  was  by  the  husband  for  diHota* 
tion  of  the  marriage  on  the  ground  of  his  wifs'i 
adultery. 

Deane,  in  support  of  the  motion.— The  registni  had 
no  jurisdiction  to  make  this  order.  It  is  onlj  s  jndg* 
or  the  court  who  can  do  so,  and  that  power  is  gi^ 
by  section  17  of  the  Harried  Women's  Propezty  M 
1882. 

MiddUton,  for  the  respondent. 

Butt,  J.,  held  that  the  registrar  had  no  pow«  to 
make  the  order,  which  must,  therefore,  be  diiohiig*^ 
and  he  directed  the  registrar  to  make  an  ioqaiiy  wlioie 
property  the  articles  were,  and  to  report  to  Ite 
court. 

Solicitors  for  the  petitioner,  Lewis  4b  Lewis. 

Solicitors  for  the  respondent,  Cheeter  f  Oo, 

[See  also  PhiUps  y.  PhiUps,  87  W.  B.  224, 18  P.  D. 
220.] 

(a.)  Beported  by  J.  Gbrabd  LAora,  Esq.,  Bsniitw^ 
Law. 
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CowTEB  Essex  9.  Local  Boabd  fob  Acton,  (a.) 

Landi  Clauiea  CimiolidaHon  Act.  1845  (8  (ft  9  Vict  c. 
18),  M.  49,  63  —  Oompetuation  /or  **  inJuriouBly 
nffeding  **  lands  kM  therewiih^^Severance  fnm  <4her 
lands  hdd  therewUh. 

When  laud  is  eomptJsorily  taken  under  the  Landa 
Claum  Aeit  1845»  the  owner  ie  entitled  to  compenaaiion 
fcr  deprociaUon  of  the  value  of  hie  other  landt,  though 
weh  depreeSaHon  ie  due  to  the  anticipated  legal  ute  of 
leorke  to  he  oonairueted  upon  the  land  taken* 

When  the  tmUy  of  ownership  of  parcels  of  land  con^ 
duem  to  the  advantage  of  the  property  a$  one  hcMing^ 
iheg  ore  held  together  within  the  meaning  of  sectif'n  49  of 
the  Lands  Clamses  Oonsolidation  Actt  1845,  and  actual 
contact  IS  not  essential, 

B0g,  V.  Cheitei  Clerk  of  Peace  (Stookport  CMe),  12 
W»  B»  769y  approved^ 

Dedsion  of  the  Court  of  Appeal  (34  W.  B.  5S7,  17 
Q.  B.  2>.  447)  reversed. 

Thk  waa  an  appeal  from  a  deoision  of  the  Ooart  of 
Appetl,  reported  as  Reg.  t,  Essex.  34  W.  R.  687,  17 
Q.  B.  D.  447. 

Hie  ftets  are  set  out  in  the  report  below,  and  are  also 
■nmmarized  in  the  Jadgments  of  Lorda  Wataon  and 


Bir  Hotaes  Bavey.  Q.C.  {C.  H.  Anderson.  Q,C., 
with  him),  for  the  appellant. — ^The  existence  of  these 
lewage  worki  wonld  depreciate  the  Talne  of  the  land 
not  taken,  so  aa  to  be  matter  for  ccmpeniation :  Reg. 
Y.  CJhuUt  Clerk  of  Peace  (Stoekpert  case).  12  W.  B. 
762 ;  Dwkeof  Bucdeuch  r.  Metropolitan  Board  of  Worki, 
L.  B.  6  H.  Lb  418 ;  Cakdanian  Railway  Co,  ▼•  Ogilvy. 
SMacqoeen,  229 ;  Caledonian  Railway  Co*  ▼•  Walker^ $ 
Tnuims.  30  W.  B.  569,  7  App.  Cat.  859;  City  of 
Qlasgow  Union  Railway  Co.  i.  Hunter.  L.  B.  2  H.  L. 
(Be.)  78;  Reg.  i.  Sheward.  28  W.  B.  506,  9  Q.  B.  D. 
T41.  Aa  to  what  eooatitntes  eereranoe  aee  Ho  U  r.  Oae 
LigU  ornd  Coke  O0..U  B.  7  a  B.  728,  785,  21  W.  B. 
Dig.  126. 

Sir  R.  R.  WtUter.  A.O..  and  E.  H.  PoUard.  tot  the 
Mspondeali.— TUa  la  not  a  matter  fox  oompeneation. 
In  re  Penny  and  Souih-Eastem  RaUway  Co..  5  W.  B. 
61S,  7  E.  ft  B.  660,  671 :  HamnurmUh  and  City  Rail~ 
ssmy  Co.  r.  Brand,  18  W.  B.  18,  L.  B.  4  H.  L.  171  ; 
Jl^laasb  T.  Pleteher.  L.  B.  3  H.  L.  330 ;  i{»  t.  Pease. 

4  B.  k  Aa.  30 :  Vaughan  ▼.  Taff  Vale  Railway  Co,, 

5  W.  B.  549,  5  H.  k  N.  679,  were  lefezzed  to. 

Bir  Ssraos  Demy,  Q*C^  xepUed. 

Tbis  HoBw  took  tioie  foe  oonrideFation# 

Apiil  8,  1889.— Halbbobt,  0.-— For  aom6  time  I 
waa  donbtfal  wbetiisr  the  qneation  mainly  argued  in 
ttia  eaae  properlj  noaei  sAnoe  the  diveotion  of  the 
Qftderwihetiff»  if  I  ware  to  suppose  it  had  been  aeted 
wpoB  hj  tha  Jury,  would  hare  raised  another,  and,  to 
Bij  wSbsA^  mora  8Siion%  question  than  that  upon  wbioh 
the  nspondenta  in  thia  scppesX  insist. 

I  ihoald  heaitata  rtfij  mueh  to  affirm  the-pioposition 
that  a  hdSaf  in  laagfaunrj  injurj,  though  in  fact  ao 
«ziitfi«bctiar,aiid  inftMt  affecting  the  markeUble  Talne 
of  ffopflttj,  furnished  anj  ground  either  fdr  damages 

(«•)  Bifoited  bj  CBA3ua  H.  GaAPioir,  Esq.,  Banister- 
at*Tiaw« 


in  an  aotion,  or  for  compensation  under  the  Land  Clauses 
Aet. 

The  under-sheriff  appears  to  have  assumed  that  no 
pordble  injury,  in  the  true  sense  of  that  word,  oould 
arise  from  the  establishment  of  these  sewage  works,  but 
that  a  oompensatlon  Jury  might  award  a  sum  of  money 
if  they  came  to  the  oonclosion  that  a  belief,  howorer 
unfounded,  that  the  sewage  works  would  infliot  injury 
upon  the  neighbourhood  were  established  to  here 
affected  the  marketable  Talue  of  the  land  in  the  Imme- 
diate vicinity  of  such  sewage  works.  1  should  hesitate 
▼ery  muoh  to  aoquiesoe  in  such  a  Yiew.  Bat  we  are 
here  discussing  a  question  raised  by  the  issue  of  a  writ 
of  certiorari,  which  wr!t,  as  it  is  expressly  taken  away 
by  statute,  can  only  issue  where  the  Jurisdiction  has 
been  exceeded,  and  if  the  Jury  had  before  it  matertala 
upon  which  it  was  entitled  to  award  anything  in  respect 
of  the  injury  actually  likely  to  resalt  from  the  establish- 
ment of  the  sewage  workr,  then,  as  your  lordships  hare 
nothing  to  do  with  the  amount,  you  cannot  say  that  the 
Jurisdiction  was  gone  because  the  Jury  may  hare 
awarded  too  much,  nor  because  the  under-sheriff  o?er- 
stated  or  understated  the  result  of  the  CYideuoe  giren. 

Now,  upon  full  consideration,  I  think  there  waa  evl« 
dence  Justifying  the  Jury  in  awarding  something.  The 
account  of  the  proceedings  before  the  under-sheriff, 
imperfect  and  fragmentary  as  it  is,  neyerthrless  discloses 
this  :  that  part  of  the  argument  directed  to  show  that  no 
injury  would  result,  rested  upon  the  proposition  that  if 
the  works  were  not  carefully  and  properly  cooduoted 
they  could  be  restrained  by  injunction  as  often  as  any 
annoyance  arose  to  the  neighbourhood  from  the  improper 
mode  of  conducting  them. 

Now,  I  think  that  the  liabiltty  of  a  neighbourhood  to 
such  even  occasional  and  exceptional  annoyances  is  a 
real  injury  to  propsrty,  and  not  fanciful  or  imaginary. 

It  ia  doubtless  attributed  to  Lord  Hardwioke  that  he 
once  said  "the  fears  of  mankind  oould  not  create  a 
nuisance.''  But  if  l^iord  Hardwicke  ever  really  did  say 
so  it  is  quite  clear  that  that  is  not  now  the  law,  if  the 
fears  are  assumed  to  be  reasonable.  The  existence  of  a 
large  collection  of  ezplosire  matter  in  the  Ticinity  of  a 
town  has  been  held  to  be  a  nuisance:  see  Reg.  t« 
Liaiter.  Dears  ft  B.  C.  C.  209. 

The  good  sense  of  mankind  recognises  the  fact  that 
occasional  negligence  is  one  of  the  ordinary  incidents  of 
human  life,  and  the  common  law,  which  embodies  the 
common  sense  of  the  nation,  proceeds  upon  eommon« 
sense  assumptions.  I  do  not  think  it  is  any  answer  lo 
tell  people  who  complain  of  the  establishment  of 
sewage  works  in  their  neighbourhood  that  if  and  when 
the  sewage  works  become  a  nuisance,  in  the  real  and 
proper  sense  of  that  word,  such  worlu  can  be  restrained 
by  injunction*  Land  is  certainly  more  marketable  when 
it  is  free  from  worlu  of  that  character  than  when  such 
works  are  established,  although  the  neighbouis  may 
hare  the  ordinary  right  of  dtisens  to  engage  in  litiga- 
tion against  anoh  works  when  ti^y  beoooM  a  nuisance* 
I  hafe,  therefore,  come  to  tha  conclusion  that  it  was 
open  to  the  Jury  to  find  that  tha  appellant's  land  not 
taken  by  the  local  board  would  be  injuriously  affected 
by  the  construction  and  use  of  the  sewage  works. 

With  reference  to  the  main  question  I  have  had  lesi 
dilBoulty,  since  I  take  it  that  two  propositions  have  now 
been  oondualTely  established.  One  is— that  land  taken 
under  the  powers  of  the  Lands  Clauses  Act,  and  applied 
to  any  use  authorized  by  the  statute  cannot,  by  Ita 
mere  use,  as  distinguished  from  the  construction  of 
works  upon  it,  giro  rise  to  a  claim  for  compensation* 
But  a  aeoond  proposition  is,  it  appeals  to  me,  not  lose 
condusiTely  eatabUshed,  and  that  is,  that  where  part  of 
a  proprietor'a  land  is  taken  from  him,  and  the  future 
use  of  the  part  so  taken  may  damage  the  remainder  of 
the  pzopxietoi^a  land,  then  such  damusge  may  be  aa 
injurious   aiEeotii»g   of   the  proprietor's  other    laudi, 
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tboBgh  it  would  not  be  an  injurioae  afTecting  of  tbe 
}asd  of  neigbbouriug  proprietors  fiom  whom  nothing 
had  been  taken  for  the  purpoae  of  the  intended  works. 

It  maj  seem  at  first  sight  a  little  strange  that  what 
JB  injurious  affecting  in  one  case  should  not  be  in  the 
other.  But  it  is  possible  to  explain  that  apparent 
contradiction  bj  the  considerafion  that  the  injurious 
affecting  by  tbe  use  as  distinguished  from  the  construc- 
tion is  a  particular  injury,  suffered  by  the  proprietor 
from  whoih  come  portion  of  bis  land  is  taken,  different 
in  kind  from  that  which  is  suffered  by  the  rest  of  her 
Majesty's  subjects. 

It  is,  however,  unnecessary  to  consider  the  question  aa 
if  it  were  res  integra^  since  I  think  that  Bucdeuch  ▼. 
The  Metropolitan  Board  of  WorJcB  has  established  the 
proposition  in  ^uch  a  way  as  to  be  binding  upon  your 
lordships.  I  tbink  it  is  impossible  to  explain  away  that 
case  when  the  question  expressly  raised  was  whether 


interest  in  the  land  taken,  and  also  £4,000  for  aU 
damage  sustained  or  to  be  sustained  by  resson  of  the 
injuriously  affecting  his  other  lands  by  the  exerciie  o( 
the  respondents'  statutory  powers. 

It  was  admitted  on  both  sides  of  the  bar  that  the  m 
of  £4,000  was  awarded  in  respect  of  damsge  to  (be 
'appellant's  remaining  lands  other  than  thoie  let  on 
building  leases.  The  prospectlTe  damage,  which  the 
jury  took  fnto  account  in  fixing  that  sum,  can  only  be 
ascertained  from  tbe  evidence  submitted  to  them  gad 
the  directions  given  them  by  the  under-sheriff  ia  hii 
charge.  The  inferenee  which  I  derive  from  tbeie 
sources  is,  that  the  jury,  in  estimating  compsBistlot 
for  injuriously  affecting,  were  mainly  ioflaenoed  by  the 
consideration  that  sewage  works  of  tiie  chsraeter  ooe- 
templated  by  the  respondents,  though  capaUs  of  USa^ 
conducted,  and  usually  conducted,  so  as  not  to  ereste 
anyaotionable  nuisance,  are  nevertheless,  evea  wheaao 


the  umpire  had  awarded    damages  in  respect  of  the]  conduoted|  distasteful  to  householders,  and  tend  to  de- 


future  UEC  of  tbe  embankment  as  distinguished  from  its 
constxuction,  and  when  it  was  admitted  that  he  had 
awarded  damages  in  reepect  of  the  use  of  the  intended 
road,  and  your  lordehips  affirmed  the  right  to  make  such 
an  award* 

As  I  understand  the  judgment  of  the  Oourt  of 
Appeal,  it  proceeds  upon  the  ground  that,  assuming  in- 
jury, in  fact,  by  the  use  of  the  sewage  works  and 
acquiescing  in  the  decision  in  the  Stockport  case,  it, 
nevertheless,  comes  to  the  conclusion  that  the  lands 
injuriously  affe<sted  were  not  "other"  landa  of  tbe 
proprietor  within  tbe  meaning  of  tbe  statute,  because, 
in  the  view  their  lordships  entertained,  some  portion,  at 
all  events,  of  the  land  injuriously  affected  had  be^ 
already  severed  by  a  railway. 

I  am  unable  to  concur  in  the  construction  of  tbe 
statute  which  that  argument  assumes*  A  person  lays 
out  a  building  estate  in  which  unity  of  design,  corres- 
pondence of  the  lines  of  building,  adaptation  of  roads, 
open  r paces,  and  tbe  like,  all  have,  or  may  have,  relation 
to  each  other.  Take  the  most  familiar  example :  Sup- 
pose, in  the  proprietor's  building  plan,  the  roads  were 
intended  to  take  a  particular  direction,  and,  by  the 
withdrawal  of  one  piece  of  land,  the  whole  arrange- 
ments of  the  intended  building  soheme  should  be  dido- 
cated,  would  it,  in  reason  and  common  sense,  be  any 
answer  to  a  claim  for  compensation  to  say  the  piece  of 
.  land  taken  is  at  a  distance  from  and  even  severed  by 
some  other  construction  from  the  place  where  you  are 
.going  to  conduct  your  roads?  Many  other  examples 
•might  be  given:  arrangements  for  sewers,  gas,  water, 
and  the  like  relate  to  the  unity  of  the  estate  as  one 
thing,  the  usefulness  and  market  value  of  which  might 
be  interfered  with  by  tbe  withdrawal  of  part,  and  it  is 
in  each  case  a  question  of  fact,  dependent  upon  its  own 
drenmstances,  whether  what  I  have  called  the  unity  of 
the  eatate  is  interfered  with.  In  this  case  I  think  it 
,waa  properly  for  tbe  jury,  and  baa  been  lawfully 
•djndieated  upon  by  them* 

,    For  these  reasons  I  am  of  opinion  that  the  judgment 
4>f.the  Oourt  of  Appeal  ought  to  ba  reversed^  and  the 


predate  the  market  value  of  building  land  in  their 
vieinity;  and  also  that  negligence  in  ths  eoadud 
of  tbe  works  may  occasionally  give  riie  to 
actionable  nuisance*  It  therefore  appears  that  a  con- 
siderable part  of  the  compensation  awarded  ia  ODslmp 
sum  by  the  second  finding  of  the  jury  covers  dsmicito 
arise  from  the  future  use  of  the  works  for  statvtozy  pv- 
poses. 

The  respondents  are  seeking  in  this  suitto  qotsh  tbe 
verdict  in  so  far  as  relates  to  the  seocndfiQdiQg;iBd, 
in  the  argument  addressed  to  your  lordships,  they  niin* 
tained  that  the  jury  exceeded  their  statutory  jstiodior 
tion,  inasmuch  as  (1)  they  took  into  acooont  damage  to 
arise,  not  only  from  the  conatruction  of  ths  eevip 
works,  but  from  their  authorized  use  after  complelioB^ 
(2)  the  prospective  damage,  for  which  they  made  ai 
allowance,  waa  too  sentimental  and  remetstofonathe 
subject  of  statutory  compensation ;  and  (3)  ths  luk 
in  respect  of  which  they  gave  oompeasation  weie  oflt 
«  other  lands,"  or  lands  held  '*  with  "  those  takfli,  in  the 
sense  of  the  Lands  Glauses  Act,  1845. 

In  the  case  of  a  proprietor  from  whom  nothiag  hii 
been  taken,  by  the  promoters,  it  has*  been  settled,  hji 
series  of  dedatona  in  this  fiouss  thst,.althonghhia]aBi 
in  the  vksfaity  will  necessarily  be  injured  by  thsoes  of 
their  works,,  yet  it.  is  not  thereby  •'intKAiaij 
afleeUd"  wilfain.  the  meaning  of  the  Act  of  IStf ;  tii 
that  he  ia  not  entitled  to  statutory  oompseisatioE  lor  in- 
jurj  so  ocaasioned*  The  reepondenta  argued  thitfApoi 
a  sound  construction  of  the  Act,  the  same  rule  ooghtth 
apply  in  cases  where  tbe  promoters  have  aoqdxod  port 
of  the  claimant*s  lands  for  the  purposes  of  their  ludn- 
taklng.  I  should  have  regarded  the  question  thai  nM 
aa  one  of  great  nicety  and  difficulty  it  I  had  not  bees  v 
opinion,  that  it  has  been  already  determined  in  Btaktsh 
V.  Metropolitan  Board  of  Work$.  fhe  arbiter  in  that 
case  allowed  a  large  sum  by  way  of  compessatfon  foe 
depredation  in  the  valuei  of  the  olaimanf  s  Bt*^ 
which  he  expected  to  result  from  tbe  use  for  tnOt^'m 
its  attendant  dust  and  noise,  of  aa  embankaiwf^ 
roadway  formed  upon  land  taken  from  the  clainsBt) 
and  his  award  was  sustafaied  by  Lords  CbfltaiiM 
Oolonaay,  Wtftbuiy,  and  Gaims.  Although  the  notalaod 


Judgment  of  the  Divisional  Court  restored;  that  the 

respondents  should  pay  to  the  appellants  the  coats  of ,,  .. ^w.^,_^ o 

this  appeal  and  in  the  court  below^  and  I  move  your  ,^  learned  lords  agreed  in  result^  they  did  not  ^^J^ 
joidflbifM  Aflflordinfflv.  ;  that  result  upon  the  same  general  constructioii  of  tu 

provisions  of  the  Act  with  reapeot  to  compeoeatio^ 
Lords  Chdmaford  and  Oolonaay  oouatftuted  the  ^i^ 
in  Brand  i.  JSammertmith  and  City  Roihoay  Co,',  hn 
Lord  Gaims,  who  constituted  the  minority,  following  tha 
opinion  which,  had  beea  expressed  \xj  Lord  Weatbary  m 
prerioQs  eaaes,  disapproved  of  the  limited  aesnnC 
which  the  House  in  that  case  attached'  to  the  wtf«i 
'Mnjurioudy  affected  by  the  execution  of  flie  workk 

In  Bucdewih  v.  The  Metropolitan  Board  of  Worxt 
Lord  Chelmsford,  in  whose  judgment  Lord  OoloMJJ 


ioxdahips  aooordingly* 

Lord  Wixaov. — ^The  appellant  la  owner  of 
landa  at  Acton,  two  pareeli  of  whkh  have  been  let  on 
Iciig  building  leaaea,  oontaiaing  nanal  aovenanta  pro* 
hibltiag  the  erection  or  altaratiaB  of  buildinga  withovt 
hia  cooaent.  In  1886  the  reapandettts»  uadet.a  pro» 
liiioiial  Older  which  incorporated  tbe  poiweta  ol  the 
Land  Clanaee  Acts,  gave  notice  to  take  about  fiTcaorea 
at  the.  lands  so  demised  for  the  purpose  of  conaftmefefaig 
ttttrson  voffka  for  the  aoUeetion  and  deodoriaatian  ol 
Gompeaaation  waa  aasesaed  by  a  jury,  who 


•awage.    Gompeaaation  waa  aasesaed  by  a  jury,  who     ""~  vaemiMoru,  w  wuobo  juuginoui.  *«.«  ^rr^ 
gloved  the  appellant  £8,737  for  the  pofohaae  of  hto  ^   concurred,  said,  with  reference  to  2?romr#  caw  ««  ^ 
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Bt  otM  0f  C7i<y  o/  6^{a«^oio  Uawn  Railway 
Co.  ▼•  ffunler  :-^"  In  neither  of  these  caaea  waa  any 
iMid  taken  by  the  railway  compaay  oonneoted  with  the 
land!  wbidi  were  alleged  to  have  been  so  injnredy  and 
the  dain  for  oonpeDaation  was  for  damage  aaoeed  by 
the  nef,  aad  not  by  the  constraction,  of  the  railway. 
But  if,  in  eaeh  of  the  oaaes,  lands  of  the  parties  had 
been  taken  for  the  railway,  I  do  not  see  why  a  olaim  for 
oompensalion  tn  respect  of  iojiiry  to  adjoining  premises 
might  not  have  been  successfully  made  on  account  of 
their  probablo  depreciation  by  reason  of  vibration,  or 
smoke,  or  noiee  occasioned  by  passing  trains.  I  do  not 
think  that  either  Lord  Weetbary  or  L^rd  Oairns 
appreciated  the  distinction  thus  tiken.  These  learned 
lords  were  prepared  to  hold  tliat  injury  arising  from  the 
*'  execution  of  the  works  '*  ineladed  in  all  cases,  not  only 
injury  oocaeioned  by  tlkctr  structural  form,  but  injury 
to  arise  from  their  subsequent  Ufe.  That  difference  of 
opinion  it,  for  the  purposes  of  the  present  case,  immn- 
terial ;  the  fact  remains,  that  noble  and  learned  lorde, 
entertaloliig  different  riews  with  respect  to  the  con- 
struction of  the  statute,  concurred  in  upholding  the 
Isndowner'e  right  to  compensation,  not  merely  in  respect 
of  the  oonetmction  of  works  upon  land  taken  from  him, 
but  of  the  subsequent  use  of  these  works'  authorlzsd  by 
statute." 

In  C^eeUmian  Bailway  Co,  ▼.  Oyilwf,  nnd  also  in 
City  of  Okugow  Union  Railway  Go,  v.  JETamter,  land 
bad  been  taken  from  the  claimants  for  railway  purposes, 
but  the  use  complamed  of  as  injurioas  was  not  of  that 
part  of  the  railway  oonstmoted  on  the  land  so  taken, 
aad  it  waa  held  in  both  caees  to  afford  no  ground  for 
statntoiy  oompensation.  It  appears  to  me  to  be  the 
reanlt  of  ttwae  authoiities,  which  are  binding  upon  this 
House,  thai  a  proprietor  is  entitled  to  compensation  for 
dcpreclaCioB  of  the  Talue  of  his  other  lands,  in  so  far  as 
such  depKciafioii  is  due  to  the  anticipated  legal  use  of 
works  to  be  canatmoted  upon  tiie  land  which  has  been 
ttken  f MOi  him  under  compulsory  powers.  The  con- 
struction 0f  the  Act  which  has  been  thus  adopted  by  the 
House  had  previously  been  enferoed  by  Oompton,  J.,  in 
the  Biockfpofi  COM, 

I  can  diBOOTcr  no  substantial  diatfncfion  between  the 
drtiimstMififis  of  this  case  and  the  facta  which  were 
before  the  House  In  Bucchuth  ▼.  The'  MtiropoUkm 
B^furd  0/  Wiirki,  The  prospectire  nee,  in  respect  of 
whkh  eompenaation  has  been  given,  is  conftned  to  that 
portion  of  the  appdlant's  land  which  the  respondents 
have  acqufiedfrmn  him  for  statutory  purposes ;  and  the 
kind  of  depreciation  which  the  jury  had  in  view  appears 
to  me  to  be  ^mtdem  gmeris  with  that  ariring  from  traffic 
upon  a  public  tiioroughiare.  Neither  the  use  of  sewage 
works  nor  ewoh  traffic  amounts  in  itself  to  a  legal  nuis« 
anas ;  but  the  ezlstenoe  of  either  may  alter  the 
diaiacter  of  land  in  the  neighbourhood,  and  diminish  its 
viiue  in  the  aaarkst.  When  the  erection  of  sewage 
woiks  at  oBee  diminishes  the  value  of  the  claimant's 
other  landa  to  the  extent  af  aeveral  thousand  pounds 
aterHag,  I  think  he  suffers  subatantial  and  not  imaginary 
iajvxy,  attbasigh  the  depredation  nsay  be  due,  in  a 
gnat  iMaaixre,  to  an  nufeasonable  antipathy  to  such 
varies,  on  the  paft  of  the  purchasing*  or  leasing  public. 
Thsae  conaideratlons  appear  ts  me  to  dispose  of  the 
Bgumeata  of  the  xeapondeats,  with  the  exception  of 
that  which  velttae  to  the  position  of  the  lands  for  whfoh 
csmpeaaation  haa  been  awarded. 

The  ''od&er  lands"  in  respect  of  which  an  owner, 
who  la  selMBg  to  pvomotere,  oan  claim  compensation  if 
theyszeinjarlensly  affected,  are  indifferently  described, 
in  the  Act  of  1845,  «s  ^  severed  "  from  the  land  which  is 
tiiesubjeet  of  sale,  or  as  held  therewith.  I  cannot  assent 
to  the  argument  that  there  can  kwno  Eorerance  within  the 
meaning  of  the  Act  unless 'the  part  taken  and  the  parti 
kft  were  in  actual  contiguity.  I  think  the  expreseion 
"theseTering,"  as  it  occurs  in  aeetionB  49  and  63,  read 


in  the  light  of  the  context,  cierely  eigalflds  that  what 
the  promoters  have  acquirei  isseparated  from,  in  the  seate  ' 
that  it  can  no  longer  be  tri*ated  by  the  landowner  as 
part  of,  the  aubjects  which,  until  its  purchase,  he  hAl  ' 
along  with  it.  What  lands  are  to  be  regarded  as 
**  severed  "  from  those  taken  is,  in  my  opinion,  a  ques- 
tion which  must  depend  upon  the  circnmstancos  of  each 
case.  The  fact  that  Undi  are  h**Id  under  thA  nHma  title 
is  not  enough  to  establish  that  they  are  held  *  *  with  *' 
each  other  in  the  sense  of  the  Act ;  and  the  fact  that  a 
line  of  railway  runs  tbroagh  them  is,  in  my  opinion,  as 
little  oondusive  that  they  are  not.  I  shall  not  attempt 
to  lay  down  any  general  rule  upon  this  matter.  Bat  I 
am  prepared  to  hold  that,  whore  several  pieces  of  land, 
owned  by  the  same  person,  are  so  near  to  each  other, 
and  80  situated  that  the  possession  and  control  of  each 
gives  an  enhanced  value  to  all  of  them,  they  are  lands 
h>  Id  together  within  the  meaning  of  the  Act;  so  that 
if  one  piece  is  compulsorily  taken,  and  converted  to 
uses  which  depreciate  the  value  of  the  rest,  the  owner  has 
a  right  to  compensation. 

Applying  these  principles  to  the  facts  of  the  present 
case,  I  see  no  reason  to  doubt  that  the  lands  in  respect 
of  which  compensation  has  been  awarded  by  the  second 
finding  of  the  jury  were  **  held  with "  the  Ute  acres 
taken  by  the  respondents.  Their  purchase  has  deprived 
the  appellants  of  their  power  to  regulate  the  class  of 
buildings  to  be  erected  on  these  five  acres,  and  has 
enabled  the  respondents  to  construct  works  the  use  of 
which,  the  jury  have  found,  will  senstbly  diminish  the 
value  of  the  lands  on  the  other  side  of  the  Hammersmttli 
Branch  Railway.  It  is  quite  concelroble  that  railway 
works  may  be  of  such  a  character  that  the  value  of  land 
on  one  aide  of  them  will  cease  to  have  any  dependence 
upon  the  use  made  of  land  on  the  other  side.  Bat  that 
is  not  the  case  here. 

For  these  reasons  I  eononr  in  the  judgment  which  has 
been  moved  1^  the  I/>id  Ohanoellor. 

Lord  Baamwbu.. — ^I  think  it  conTcnient  to  consider, 
first,  whether  the  land  injuriouely  affected,  or  which  will 
be  injuriously  affected,  1^  the  wnrics  of  the  respondents 
on  the  lands  taken  is  land  held  with  the  land  taken 
within  the  aseaaing  of  8  d;  9TiCt.  c.  16,  s.  63.  I  think  it 
is.  I  shall  not  attcmnt  an  exhaustive  definition  of  those 
words ;  I  should  probably  tail ;  I  should  leave  out  stnne« 
thing  that  ought  to  be  included,  and  include  something 
that  ought  to  be  left  out,  and  eo  j^ive  rise  to  future 
controversies.  The  words  are  not  words  of  art.  They 
are  ordinary  language,  and  must  be  understood  with 
reference  to  their  object.  I  think  the  present  case  is 
witiiin  them.  The  lands  have  one  owner.  I  cannot 
think  it  matters  that  they  are  separated  by  a  railway ;  I 
suppose  it  would  hardly  be  said  that  one  part  of  a  park 
separated  from  another  part  by  a  railway  was  yot  land 
hald  with  that  other  part.  Here  the  lands  are  close ;  what 
is  done  on  one  part  must  or  might  affect  what  would  be 
done  on  the  other.  For  example,  what  I  mean  is  this. 
Houses  of  a  particular  olass  orchmraetor  built  on  one 
part  would  influence  the  class  or  character  of  irhat  would 
or  might  be  built  en  the  other.  The  class  of  oooupanta 
of  one  part  would  in  like  way  infltience  the  character  of 
that  on  the  other.  On  these  considerations  I  am  of 
opinion  that  the  land  in  respect  of  which  the  claim  is 
made  here  was  land  held  with  the  pieoe  taken. 

Then  as  to  the  next  question.  We  cannot  go  into 
the  question  of  quantum.  It  there  was  any  damage 
which  the  jury  could  give,  their  verdict  must  stand* 
l^ow  it  is  pro? ed,  admitted,  and  is  common  knowledge 
that  the  sewage  works  on  the  land  taken  will  be  a 
nuisance  to  the  lands  left ;  not  a  sentimental  nuisance, 
but  a  substantial  diminution  of  the  comfort  and  a 
danger  to  the  health  of  persons  dwelling  in  houses  on 
the  land  not  taken.  Whether  it  it  was  of  a  sentimental 
character  onlyi  as,  for  example,  if  the  land  was  taken,  for 
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a  oemetery  or  a  prison,  and  it  was  proved  that  the  Talae 
of  the  other  land  was  thereby  diminished,  the  amount  of 
the  dimioiehed  Talne  ooold  be  recovered,  I  do  not  say, 
•ither  one  way  or  the  other.  Bat  in  this  oase  there  is 
a  anbetantial  damage,  a  lessening  of  the  health  and 
comfort,  or  will  be,  to  the  land  left  by  the  taking  of  the 
piece,  and  the  ezeroise  of  the  powers  of  the  Act ;  and  it 
is  admitted  that  the  law  is  that  no  action  would  lie  to 
recover  any  snoh  damage.  Then  the  oase  seems  within 
the  very  words  of  section  48,  and  why  is  it  not  P 

The  argument  of  the  Attorney -General,  as  I  under- 
stand it,  is  this:  Bat  for  the  ownership  of  the  piece, 
the  appellant  oould  not,  by  action  or  otherwise, 
recover  compensation  for  damage  to  this  land ;  if  so, 
there  is  no  reason  why  he  should,  because  he  is  owner 
of  the  piece.  Nay,  the  Legislature  has  designedly  left 
persons  without  compensation  by  action  or  otherwise, 
who  are  damaged,  but  none  of  whose  land  is  taken  ; 
therefore,  it  must  be  assumed  that  it  meant  to  leave 
such  oases  as  the  appellant's  without  compensation,  and 
that  the  injurious  affecting  in  section  48  means  an 
injurious  affecting  for  which  an  action  would  lie 
if  the  nuiscmce  was  not  caused  in  the  exerdse  of  statu- 
tory powers,  in  substitution  for  which  action,  compensa- 
tion is  given.  He  would  read,  therefore,  into  section 
48  these  words,  **  and  for  which,  but  for  these  powers 
hereby  given,  an  action  would  lie."  I  see  no  reason  for 
this ;  I  think  that  the  words  of  a  statute  never  should 
in  interpretation  be  added  to  or  subtracted  from 
without  almost  a  necessity.  The  Legislature  could  have 
added  these  words  if  it  had  thought  fit.  But,  further, 
it  seems  to  me  most  reasonable  that  the  owner  of  pro- 
perty should  not  be  made  to  sell  for  its  mere  value  a 
piece  of  his  land  the  possession  of  which,  and  the  use  to 
be  made  of  it^  will  do  to  the  rest  of  his  land  damage  to 
ten  times  the  yalue  of  that  taken.  It  seems  to  me  that, 
acccffding  to  the  reasoning  of  Sir  James  Hannen,  a  man 
ought  to  be  paid  a  sum  which  he  may  reasonably  ask, 
and  that  a  man  may  reasonably  ask  the  value  of  what  is 
taksn»  and  a  oompcoisaftion  for  the  damage  that  will  be 
done  on  it  to  what  is  left  Take  the  case  I  pat  of  two 
houses,  eaoh  worth  £50  a  year,  but  the  land  on  which 
they  stand  oould  be  made  worth  £200  a  year  by  their 
being  puUed  down  and  one  house  built  on  their  sites. 
Would  it  not  be  OGlbtrary  to  all  fairness  and  Justice, 
would  it  not  be  robbery  and  plunder,  if  one  honse  was 
taken  rendering  improvemisnt  of  the  other  impossible, 
to  make  the  owner  take  oompensation  for  the  loss  of 
£50  a  year  only.  I  am  unable  to  agree  that  the 
Logislature  meant  that  persons  injured  where  lands 
were  not  taken  should  have  no  compensation.  It  has 
been  so  held  I  know,  and  by  this  Honse,  and  that 
decision  is  binding  when  the  case  arises,  but,  for  my 
own  part,  I  cannot  construe  the  statute  by  the  help  of 
what  I  most  think  a  wrong  decision. 

Now  I  do  not  wish  it  to  be  supposed  that  I  have  a 
sort  of  spite  against  Bm  v.  iVose,  and  that  it  is  a  pet 
point  of  mine  that  it  was  wrong,  but,  in  support  of  my 
present  optnioui  and  with  raferenoe  to  the  argument  of 
the  Attorney-General,  I  must  make  a  few  remarks  upon 
it  It  is  Tery  clear  how  the  provisions  in  the  local  Act 
which  the  court  had  to  oonaider  in  Beat  t.  Peeue  came 
tiiere.  By  the  original  Act,  IAS  Geo.  4,  c.  44,  local 
and  personal,  '*  for  making  and  maintaining  a  railway 
or  tramway,"  Ac,  the  company  constituted  had,  by 
section  1,  power  **  to  make,  complete,  and  maintain  a 
railway."  They  had  no  power  to  act  as  carriers  thereon. 
Their  so  doing  would  have  been  vUrd  vire$.  By  section 
81  ^'all  persons  shall  have  free  liberty  to  use  the  rail- 
way with  horses,  cattle^  and  carriages,  for  the  pnrpcee 
of  conveying  goods,  &o.,  and  to. pass  with  carts,  wagons, 
or  other  caniages  prepay  constructed."  By  the  subse- 
quent Act,  which  was  before  the  court  in  .fiesB  v.  /Vise,  it 
was  enacted  that  "  it  shall  be  lawful  for  the  company  or 
any  person  authorized  or  permitted  by  them  to  make  and 


erect  such  and  so  many  locomotive  or  movable  eagiBci, 
and  use  and  employ  the  same  for  the  purpose  of  faeilita- 
ting  the  transport  of  goods,"  &o.  This  provlsbn  wm 
necessary  to  enable  the  company  to  act  as  baolierB,  and 
the  provisions  as  to  other  persons  were  necessary  to  gife 
them  powers  and  righto  as  against  the  company. 

If  these  provisions  gave  a  right  to  commit  a  public 
nuisance  or  private  iojary,  I  fedl  sure  they  were  not 
intended  to  do  so.  Bur,  anyhow,  this  reasoniog,  even  if 
it  justifies  a  public  mischief  for  the  public  good,  doei 
not  justify  a  private  loss  and  damage.  Bot,  of  coarse, 
the  statute  on  which  the  cases  of  Vaughan  v.  Taf  Fob 
Railway  Co,  and  Brand  t.  HamrMrBtniih  BaUwajf  C«. 
depended,  is  8  &  9  Vict  c.  20.  Did  that  authorise  the 
commission  of  a  nuisance  public  or  private  P  I  will  not 
repeat  the  arguments  I  haTC  already  used  in  Brtmi  t. 
HamfMnrntth  Railway  Oo,^  by  all  of  which  I  abide,  bat 
there  are  one  or  two  additional  remarks  I  wish  to  make. 
In  section  86,  which  authorises  railway  companies  to 
act  as  carriers,  the  words  are :  ''It  ahall  be  lawfol  for 
the  company  to  use  and  employ  locomotive  eoghiei,  oi 
other  moving  power,  and  carriagee  and  wagons  to  be 
drawn  or  propdled  thereby,  and  to  oarry  and  oonvej  all 
such  passengers  and  goods,*'  Ac  By  section  87,  "  It 
shall  be  lawful  for  the  company  to  enter  into  any  eon- 
tract  irith  any  other  company,  being  owners,  &0.,  of 
any  other  railway,  for  the  passage  over  the  rallwsj  tt 
any.  engines,  coaches,  wagons,  or  other  oarriagea"  fiat 
by  section  98  it  is :  **  Upon  payment  of  the  tolls,  fte.,  aU 
companies  and  persons  shall  be  entitled  to  use  the  nil- 
way  with  engines  and  caniages."  Observe  the  diflemea. 
It  is  ''lawful "  for  the  railway  company  to  use  eagiaei, 
but  other  companies  are  '*  entitled."  The  woids  si  to 
the  inoorporated  company  are  permissive  and  enabUng, 
"  it  shall  be  lawful."  As  to  other  companies  a  zigbt  is 
given, "  they  are  entitled."  It  is  a  noticeable  thfaig  tliat, 
according  to  the  construction  pat  upon  this  Art,  tbe 
Festiniog  Railway  Co.  would  be  liable  for  damage  done 
on  ito  own  line  by  engines  to  neighbouring  property,  but 
directly  it  geta  on  a  line  to  which  the  railway  daoiei 
i^PPlff  i^  would  not  be  liable. 

But,  supposfaig  Bix  V.  Peose^  and  Vcutghan  v.  TAe  Trf 
Bailway  Go.  to  be  rightly  decided,  I  should  diav,  not 
the  conolusioa  that  the  Attorney-General  wishes  ni  to 
draw,  but  this :  that  while  the  Legialatore  thought  that 
persons  whose  lands  were  injured  by  the  cpemtiooi  <m 
other  lands  of  the  same  ownership  which  were  taken, 
should  have  oompensation,  that  right  should  not  be 
extended  to  other  cases,  as  that  would  give  opportanity 
ton  vagna  and  unfounded  claims. 

Now  a  word  as  to  the  authorities.  The  Btod^W 
is,  I  think,  in  point.  I  hqpe  and  think  I  mesat  no 
more  than  I  said  about  ifr*-via.,  that  I  ahoold  Uke  to 
think  the  matter  over  before  I  agreed  to  it  I  ]»w 
thought  it  over,  over  and  over  again,  and  do  agree  to  ft* 
I  think  also  that  the  DuXn  of  Buedmoh'i  cose  ii  in 
point  It  is  indeed  strange  that  in  that  case  no  Mr* 
ence  is  made  to  the  Siookfofi  ccMe,  but  I  think  thst  the 
principle  is  the  same.  As  to  Brand  ▼•  The  H<um^ 
$miih  BaUway  Co.,  I  own  I  think  it  was  rightly  deeUed 
in  this  House.  I  said  that  I  thought  Bm  v.  /Von  end 
Fat^Aoii  ▼.  Taff  VdU  Bailway  Ch.  wrong;  tiiattbe 
right  of  action  was  not  taken  away,  nor  compeniatioB 
given.  I  added  that  if  the  House  agreed  with  tbNO 
cases  I  thought  th^  should  affirm  the  Judgment^  on  W 
footing  tiiat  if  no  action  lay  there  must  be  a  rigbMo 
compensation,  and  that  as  the  ersotion  of  the  railYsy 
must  be  followed  by  ito  use,  therefore  the  erection  of 
the  works  injuriously  afieoted  the  plaintiiEi.  Tbe 
fallacy  of  the  argument  is  in  the  last  sentouee.  I  *■ 
afraid  I  was  influenced  by  the  feeling  of  the  groei  in* 
justice  and  hardship  of  the  caae.  I  think  tbe  judgment 
in  this  oase  ahould  be  reversed. 

Lord   FinaBBALB.— The  drclsion  of  the  Ooait  ^ 
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Appeal  levwsing  the  previoas  deoltion  of  the  DlvUional 
Couft  TeBted  entirely  on  the  groand  that  the  lends 
alleged  to  be  *'  iojariootly  effected  "  had  been  on  some 
prior  oceasion  soTered  Ixom  the  lands  taken  by  the 
local  board  by  the  oonstrnotion  of  a  railwey,  and  oould 
not  therefore  be  deemed  to  be  "  lends  held  therewith  " 
within  the  meaning  of  the  49th  section  of  the  Act  or 
"  other  landa  of  saeh  owner  "  within  the  63rd  section. 
That  qneetloB  has  been  satisfaotorilj  disposed  of  in  the 
iOTeral  judgments  which  bave  been  deli?ered»  in  which  I 
oonenr,  and  can  add  nothing  with  adnu&tage*  The 
decisfon  of  the  Court  of  Appeal  cannot,  thereforci  be 
■natalned.  Bat  for  the  supposed  distinction  in  fMt 
between  the  present  case  and  the  Stockport  eoH  the 
deeisloD  of  the  Ooort  of  Appeal  most  hate  been  in 
afflrmanre  of  the  Judgment  of  the  Queen's  Bench 
Ditision. 

The  aotiee  to  treat  coming  from  the  Local  Board  of 
Aekm  claimed  a  right  to  take  the  plot  of  5a.  lr«  35p. 
"lor  the  porpose  of  profiding  for  the  sewerage  and  the 
diaposal  of*  Mid  utilizAtion  of,  the  sewage  of  the  district 
al  the  local  board  and  the  neoessarj  works  connected 
therewith."  There  can  be  no  doubt  on  the  eridence 
that  the  inuaediate  consequence  was  that  the  adjoining 
land  of  the  appellant,  which  had  •  been  laid  out  for 
hnilding  purposes,  and  was  separated  from  the  land 
tikan  bf  the  local-  board  only  by  the  permanent  way  of 
ttie  xailway,-  became  -at  once  actually  "injuriously 
aflEeetad."  The  injury  was  no  seniimental  grieTscoe, 
hot  a  aoUd  depreci*tioa  in  the  letting  Talue,  taking 
c&eet  not  remotely,  but  immediately,  llr.  Baker  says, 
**  The  mere  fact  of  sewage  worki  coming  on  that  land 
eoloued  pink  (the  land  taken)  will  depreciate  the  land 
ooloBxed  green  25  per  cent.  I  may  say  I  hare  had 
eiperienfle  which  confirms  that.*'  There  was  abundance 
•of  other  CTidence  to  the  same  effdct.  I  am  not  sur- 
prised at  it.  It  would  only  be  by  a  material  reduction 
in  letting  value  of  the  land  that  parties  might  be 
tempted  to  build  dwelling- houses  in  the  immediate 
liot^fy  of  a  farm  for  the  reception,  disposal,  and 
vtiUiatian  of  sewage  with  its  real  or  supposed  tendeuoy 
to  eraate  and  foster  organisms  injurious  t>  human 
health  and  life. 

Then  being  no  doubt  that  the  appellant's  building 
land  was  thus  in  fact  iujuriously  affected,  the  question 
of  law  Is  whether  the  sherilTs  tribunal  had  Jurisdiction 
r  the  atatote  (seotions  49  and  63)  to  assess  eom- 
for  the  appellant  in  reepeot  of  his  lands  being 
thaa  Injuriously  affeoted. 

It  cannot  be  doubted  that  the  Stockport  case  U  in 
point  on  this  question  of  Jurisdiction.  It  was 
ri^ORMBJ^  assailed  in  the  Oourt  of  Appeal,  and  one  of 
the  Lnde  Jnatioes  suggested  that  the  rule  laid  down 
in  that  eaee  ought  to  be  considered  by  the  House  of 
Locdo  with  n  riew  to  its  beiog  probably  orermled. 
That  case  has  been  the  subject  of  much  adTorse 
bnt  it  has  not  been  o?erruled,  and  up  to  the 
t  moment  the  rule  laid  down  by  it  has  regulated 
right  and  liability  in  eimilar  casee.  It  is  said  to  have 
been  adopted  in  principle  in  the  Buecleuch  ease,  and  if 
that  ia  ao  year  lordships  should  follow  the  latter  case 
I  eoafess  that  I  hate  some  difficulty  in  adopting  that 
riev  of  the  BueoUueh  oom^  and  prefer  considering  the 
jStectfiorl  case  on  its  own  legal  merits. 

I  feel  bound  to  say  that  had  1  been  a  colleague  of 
OfonptoD,  Jh  At  the  time  I  should  probably  have  come 
to  the  oondnsion  tha(  hi^  interpretation  of  the  statute 
wee  ootreet  and  in  accordance  with  Its  language ;  and 
now,  looking  b«ck  at  that  decision  through  the  Quarter 
eC  a  oentory  that  has  vince  elapsed,  and  aJded  by  the 
Ught  of  additional  frxprrience,  I  think  that  it  was  a 
eoend  decision,  and  o«'itaiuly  not  now  to  be  disturbed. 

The  anomalies  or  in*  qunlities  that  hare  been  pointed 
out  arise  from  the  statu t«*,  and  not  from  the  Stockport 
eoee^  which  follows  its  rery  language. 


- 1  concur  in  opinion  that  the  decision  of  the  Court  of 
Appeal  should  be  reversed,  and  that  of  the  Divisional 
Oourt  restored,  with  all  the  consequences, 

Lord  HAOtrAOHTBN.— >For  the  purpose  of  pro? Iding  for 
the  sewerage  and  the  disposal  and  utllizitiou  of  the 
sewage  of  the  district  of  Acton,  and  the  necessary 
works  connected  therewith,  the  Aotan  Local  Board  was 
authoriaad  to  put  in  force  the  powers  of  the  Lands 
Glauses  Oonsolidatlon  Act,  1845,  with  respect  to  cer- 
tain lands  contalniog  5a.  Ir.  S5p.,  of  which  the  appel- 
ant was  owner  within  the  meaning  of  the  Act. 

The  appellant  had  other  lands  at  Acton  adjoining  the 
lands  required  by  the  local  board.  His  property  there 
was  at  the  time  in  course  of  development  at  a  bailding 
estate.  Part,  including  the  lands  required,  was  let  on 
building  leases  for  a  long  term  of  years  ;  part  was  let 
on  shorter  terms  for  brickmaking  purposes  ;  part  was 
in  hand.  The  property  was  cut  in  two  by  a.  railway 
running  through  it  There  was  apparently  a  com- 
munioation  of  some  sort  between  the  lands  thus 
severed.  But  there  is  nothing  to  be  found  in  the 
0fidenc3  on  the  appeal  ta  explain  the  nature  of  the 
communication  or  the  configuration  of  the  land  border- 
ing on  the  railway.  A  n<»tioe  to  treat,  sttting  the 
purpose  for  which  the  lands  were  required,  was  serred 
upon  the  appellant.  No  agreement  was  come  to,  and 
the  question  of  disputed  compensation  was  submitted 
to  a  }ury. 

The  Jury  assessed  the  value  of  the  lands  taken  at 
£8,737.  As  to  that  part  of  their  finding  there  is  no 
dispute.  But  they  also  awarded  £4,000  by  wny  of  com- 
pensation for  damage  to  the  appellant's  other  lands  by 
the  exercise  of  the  statutory  powers  which  the  local 
board  was  putting  in  force. 

A  portion  of  the  land  in  respect  of  which  compensa- 
eatlon  was  awarded  was  situated  on  the  same  side  of 
the  railway  as  the  lands  taken,  but  separated  from 
those  lands  by  a  piece  of  ground  which  was  iocluded  in 
a  building  leas9  and  in  respect  of  which  no  compsnst- 
tlon  was  claimed.  The  rest  of  the  lands  in  respect  of 
which  compensation  was  awarded  was  on  the  other  side 
of  the  railway ;  part  was  in  hand,  part  was  let  for  a 
short  term  of  years. 

The  first  objection  to  the  verdict  is  that  the  Unds  in 
respect  of  which  compensation  was  swarded  were  not 
lands  that  could  be  **  injuriously  affected  "  within  the 
meaning  of  the  Act,  because  they  had  been  already 
severed  from  the  Unds  required,  and  were  not  held 
therewith  for  one  and  the  same  purpose.  Ic  is  difficult 
to  see  the  force  of  this  objection.  Lmds  in  respect  of 
which  a  dalm  for  compensation  may  ariee  are  reftfrred  to 
in  the  Act,  in  contradistinction  to  the  lands  taken  or 
purchased  from  the  owner  thereof,  as  lands  *<heli 
therewith"  or  es  *'t»ie  other  Unds"  of  such  owner. 
The  Act  says  nothing  about  their  being  held  along  with 
the  lands  tiken  or  purchased  for  one  and  the  sime  pur- 
pose, nor  does  it  require  th4t  they  should  be  iu  contact 
with  those  lands.  Apparently  it  is  enough  if  both  pa 
eels  of  land  are  held  by  one  and  the  same  owner,  and  if 
the  unity  of  ownership  may  conduce  to  the  adrantage 
or  protection  of  the  property  as  one  holding.  That  con- 
dition seems  to  be  implied.  Otlierwise  the  owner  could 
I  hardly  eustaiu  injury  by  reason  of  tbe  execution  of  the 
I  works  on  the  lands  taken. 

IL'  this  view  be  correct,  the  severntic )  created  by  the 
railway  was  not  of  itself  a  bar  to  Hie .  Ulm  for  cooipen- 
tlon.  It  was  a  matter  to  be  taken  iato  con^ideration. 
But  its  effect  must  depend  upon  the  circumstances  ot 
the  case,  including  in  tiiose  circumstances  the  con- 
figuration of  tbe  ground  aud  the  diffljulty  or  f  Acility  of 
making  communications  across  the  rAilway.  In  an 
ordinary  case  severance  by  a  railway  U  not  a  complete 
separation  difiding  the  property  into  tiro  distinct  and 
independent  holdings.    And  owners  of  Unda  affected  by 
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a  railway  are  authorized,  if  thej  oooaider  the 
tion  woikfl  made  bj  the  railway  company  insuffioiant  for 
the  commodious  use  of  their  land,  at  any  timo  to  make 
such  further  works  for  the  purpose  as  they  think 
necessary,  subject,  of  course,  to  the  conditions  pre- 
scribed by  the  Legislature. 

The  other  objection  is  one  of  general  importance.  It 
was  argued  that  the  compensation  awarded  was  given  in 
respect  of  injury  anticipated  from  the  nse  of  the  works 
when  executed,  and  not  in  respect  of  injury  caused  by 
the  construction  or  execution  of  the  works;  and  It 
was  said  that  the  jury  were  not  at  liberty  to  take  into 
eoneideration  the  purpose  or  probable  effect  of  the 
works  which  the  local  board  was  anthorizsd  to  oon- 
struct. 

Speaking  for  myself,  I  am  not  altogether  satisfied 
that  the  decision  of  this  House  in  the  DuJce  of 
BuccleucKs  ease  can  be  treated  as  determining  the 
question.  Upon  that  point  I  am  rather  dispoeed  to 
agree  in  the  view  expressed  by  Lord  Blackburn  in  a 
subsf  quent  ca«e.  But  all  the  arguments  on  both  sides 
were  so  thoroughly  discussed  in  the  Duke  of  Buceleueh'e 
eaee  in  its  different  stages  that  it  would,  I  think,  be  idle 
lor  me  to  do  more  than  state  generally  the  conolosion 
at  which  I  have  arrived. 

I  think  it  is  impossible  to  read  the  Lands  Olanses 
Consolidation  Act  without  seeing  that  it  was  the  inten- 
tion of  the  Legislature  that  foil  compensation  should  be 
given  in  all  esses  where  lands  are  taken  under  the 
powers  of  the  Act  for  the  purposes  of  a  public  under- 
taking* To  give  one  instance  of  the  extreme  oare 
shown  in  providing  compensation,  I  may  remind  your 
lordships  that,  if  the  lands  required  are  subject  to  a 
mortgage  for  a  fixed  period,  the  mortgagee  is  entitled  to 
the  cobts  of  reinvestment  in  addition  to  the  sum  to  be 
paid  to  him  in  respect  of  his  mortgsge  ;  if  the  rate  of 
interest  secured  by  the  mortgsge  be  higher  than  can 
reasonably  be  expected  on  reinvestment,  he  is  also  en« 
titled  to  compensation  for  the  loss  to  be  sustained  by 
him  by  reason  of  his  moitgage  money  being  prematurely 
paid  off.  Buppoee  land  let  to  a  builder  for  the  erection 
of  first-class  houses,  and  a  mortgage  by  the  lessee  for  a 
fixed  period ;  and  then  suppose  that  part  of  the  land  is 
required  for  the  purpose  of  some  public  undertaking 
likely  to  spoil  the  character  of  the  neighbourhood,  the 
mortgagee  would  be  oompensated  to  the  utmost 
farthing;  but  if  the  respondents  are  right  the  lessee 
would  be  'eft  without  compensation.  His  scheme 
might  be  destroyed,  his  houses  might  be  unsaleable, 
and  he  might  be  ruined,  though  the  Act  declares  in  so 
many  words  that  be  "  iiball  be  entitled  to  recover  from 
the  promoters  of  the  undertaking  oompmsation  for  the 
damage  done  to  him  in  his  tenancy  by  reason  of  the 
severance  of  the  lands  requited  from  those  not  required, 
or  otherwise  by  reason  of  the  execution  of  the  works." 

It  may  be  said  that  an  adjoining  lessee  or  owner  from 
whom  no  land  is  taken  might  suffer  in  the  same  way, 
and  that  he  would  be  without  redress.  That  is  true. 
But  I  cannot  see  why  a  person  whose  case  is  within  the 
spirit  and  within  the  rery  letter  of  the  Act  should  be 
deprived  of  the  full  measure  of  compensation  because 
his  neighbour,  who  is  not  within  the  Act  at  all,  is  per- 
haps hardly  dealt  with. 

Where  land  is  required  for  pnblio  purpoees  the 
injury,  if  any,  to  the  owner's  adjoining  lands  depends 
mainly  on  the  character  of  the  undertaking.  There  are 
VHiious  purpoees  for  which  locsl  boards  may  be 
authorized  to  take  lands.  They  may  take  lands  for 
pleasure  grounds.  They  may  take  lands  for  sewage 
purposes.  But  before  putting  in  force  any  of  the 
powers  of  the  Lauds  Clauses  Consolidation  Act  a  local 
tio<ird  iH  bound  to  publish  the  nature  of  the  proposed 
Midertaking, to  define  the  lands  required,  and  to  coll<'ct, 
as  far  as  possible,  the  views  of  all  persons  interested  iu 
these  lands.      Then  comes  a    publio    i^-qu'^y,    to    be 


followed  in  due  oooise  by  a  provisional  order,  and  aa 
Act  confirming  it.  These  elaborate  provisions^  designsd 
apparently  for  the  protection  of  private  as  well  as  ]^lio 
interests,  would  be  something  of  a  mockery  if*  pensn 
from  whom  land  is  taken  is  to  be  told,  when  he 
asks  for  compensation,  that  at  that  atage  of  tiie  praoecd^ 
ings  it  is  all  one  vrhether  his  land  be  required  for  a 
pnblio  garden  or  for  a  sewage  farm. 

It  was  said  that  the  objection  to  a  sewage  farm  eomsi 
from  an  nnfoanded  apprehension  of  possible  misebief. 
Does  that  matter  P  Gall  it  what  yon  will— IgnoiBiios, 
or  prejudice,  or  fancy— the  loss  to  the  owner  who  may 
want  to  sell  is  not  the  less  real;  the  nsiilt 
to  him  is  not  the  less  praotiosl.  In  saeh  a  oam 
apprehension  of  mischief  is  damage  of  itself. 
And  the  depreciation  in  valne  most  l>e  the  measm  of 
compensation. 

The  promoters  of  an  undertaking  can  only  take  kods- 
for  the  purposes  authorized  by  their  Act.  When  f he 
lands  ar«  taken  the  promoters  can  only  ose  then  for 
those  purposes.  It  is  the  purpose  of  the  nnderlakiBg, 
and  that  alone,  which  justifies  its  existence.  Wittout 
the  purposes  defined  and  authorized  by  the  special  Act 
the  provisions  of  the  Lands  Clauses  Consolidatton  Act 
are  a  dead  letter.  And  yet  it  is  said  that  on  a  qacatiott 
of  disputed  compensation  the  arbitrators  or  the  joiy,  as 
the  case  may  be,  are  to  shut  their  eyes  to  the  purpose  of 
the  undertaking,  and  to  make  beliere  that  the  Intended 
works  are  some  innocent  and  meaningless  folly. 

I  do  not  thhak  that  there  is  anything  in  the  Act  iHiidi 
leads  to  a  conclusion  so  absurd  and  so  contrary  to 
common  sens^.  When  lands  are  required  for  the  pur- 
pose of  a  public  undertaking,  and  the  owner  claims 
compensation  for  injury  to  lands  held  therewith,  I  think 
the  tribunal  which  assesses  compensation  >  is  bound  to 
take  into  consideration  the  purpose  of  the  undertaking, 
the  consequences  to  the  other  lands  of  the  owner  lifesely 
to  result  from  the  execntioa  of  the  works  on  the  lands 
required,  and  any  alteration  in  the  character  of  bis 
property  which  those  works  are  calculated  to  bring^ 
about. 

The  Stockport  oaie  is  precisely  in  point.  It  has  been 
much  criticfzsd;  but  I  think  it  has  stood  the  test  of 
criticism.  In  practice  I  believe  it  has  always  been 
followed,  and  I  think  it  is  perfectly  right. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the 
Divisional  Court  was  riglit,  and  that  the  judgment  of 
the  Court  of  Appeal  should  be  reversed. 

Order  appealed  from    revereed;    judgment  of   the 
Divfeional  Court  restored;  reapondents  to  pay  to  the 
appellant  hie  coati  both  in  thU  Bouee  and  below. 
Solioibors  for  the  appellant,  Hedges  <f  Brandreth, 
Solicitor  for  the  reQtoudents,  Alexander  Eelmeley. 


court  Of  Appeal. 

From  Q.  B.  Div.  Dec.  12—14,  17. 

Rig.  9.  Bishop  of  IjO>'doi7.  (a.) 

Ecelen<utical  law — Representation  to  bishop  of  tliegal 
church  decorations^  Diserttion  of  bishop  to  stop  further 
proceedings — (grounds  for  application  for  a  mhudiLmu^ 
to  bishop^PubUc  Worship  Regulation  Act,  1874  (87 
ik  38  Viet.  c.  85),  M.  8,  9. 

Under  the  9th  section   of  the  Puhlic   Worship  Ad, 
1874.  a  representation  teas  made  by  qualified  persons  to 

{n.)  Reported  by  Spixcek  L.  H'^llani>,  E«q.,  Bairfster* 
Ht-Lnw. 
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CovBV  or  AypMi.. 


Rk0.  v,  Btmor  or  Loir^oN. 


OOUBT  07  ApPBAS. 


ike  Jn^hCfp^fa  dioe€$«  to  the  effett  that  cwtttin  Be^HptuMt 
jigurts  in  a  rtfedofi  erected  in  Ma  eatkedral  t^urch-  of 
ik$  diMme  tended  to  eneoumge  eupenfUtous  idea»  and 
nnaMoriadd  deveiume.  The  hieTiop  declined  to  forward 
thB  repretenkdion  to  the  eedeeiaHical  court,  on  the  ground 
^at,  hawing  coneidered  all  the  eircumelancet  of  the  ca$e, 
he  had  come  to  the  opinion  thai  the  main  queetion  of 
prineipU  at  ieeue  had  been  already  decided  in  a  former 
eue,  and  that,  the  difference  of  detail  in  the  praent 
nreioifrom  that  complained  of  in  the  former  cate  being 
of  $n  llftfe  importance  in  principle,  further  litigation 
foomtd  he  miichievoue. 

Bdd  [recercing  the  judgment  of  the  Queen's  Benoh 
BiTiiioB)»  that  the  hisJiop,  having  declared  that  he  had 
aofittArerf  aU  the  eircumetancee  of  the  caee,  and  not 
hawing  been  shown  to  have  declined  to  coneider  any  etr- 
dnmwUmee  of  the  ca$e  brought  before  him,  nor  to  have 
tenridercd  and  acted  upon  any  circumstance  outeidethe 
case  brforc  himt  had  acted  within  hie  juriedietion  ;  thalk 
(Ate  jwiMAion  gave  him  a  discretionary  power  to  etay 
the  prooeedinge;  and  that  the  court  had  no  power  to 
review  his  reasons  for  the  exercise  of  such  diicretionf  prO" 
videdhs  had  acted  within  hi$  juriidiction. 


Appeal  from  the  judgment  of  the  Qaeeu's  Bench 
BifWon  (Lord  Coleridge,  O.J.,  and  Manisty,  J.,  dis^ 
mnttente  Pollodk,  B.)  making  absolute  a  rule  for  a  man^ 
damus* 

A  mla  had  been  obtained,  on  behalf  ^of  four  inhabitants 
of  Hie  dioeete  of  London,  calltng  upon  the  Bishop  of 
London  to  show  cause  why  a  writ  of  mandamus  Bbonld 
not  iMue  ordering  him  to  transmit  a  copy  of  the  repre* 
eentatioB  of  the  appliCantF,  dated  May  4»  1888,  to  the 
penons  oomplafnepd  of-^namely,  tho  Bean  and  Chapter 
of  the  Gstiiedral  Church  of   St.  Paul,  in  the  City  of 
London,  and  to  proceed  tiierein  in  accordancf*  with  the 
PohDe  Worrhip  Begulation  Act,  1874  (37  &  38  Viet. 
<185). 
'  Tb»  Bpplieavte,  being  all  persons  qualified  to  do  so 
tadST  the  pnmtioDS  of  section  8  of  the  Public  Worship 
Begiiktion  Act,   1874,  on  the  4th  of  May,  1888,  dnly 
Aide  a  reprbaentation  in  writing  to  the  bishop,  stating : 
"(l)  That  the  Dean  and   Chapter  of    the  Cathedral 
Church  of  St.    Paul,  in  the  City  of   London,  within 
fire  yean  before  the  date  thereof — that  19  to  say,  in  the 
montb  of  Janoary,  1888 — have  introduced  into  the  said 
-cathedral  chnzch  and  set  up  upon  the  altar-pieoe  or 
nndcetheiein  an.  image  or  sculptured  subject  repre* 
editing  our  Lord  upon  the  Cross,   in  a  *  conspicuous 
potitUm  immediately  aboY.e-  the  communion-table,  the 
figBBBtof  oor  Lord  being  of  the  height  of  fire  feet,  or 
flMimilwHia ; "  *'  (2)  that  the  said  image  or  sculptured 
salfeet  is  ao  eonstmoted  as  to  have  the  appearance  of 
saah  SB  altar  crucifix  as  was  used  in  the  Church  of 
"Ragland  immediately  befbre  the  Reformation,  and  so  as 
to  aasver  the  purpose  for  which  sneh  a  crucifix  was 
intended;**    '*(3)    that  the   said   deto    and   chapter, 
vitUn  fire  years  before  the  date  thereof— that  is  to  say, 
in'tte  nontii  of  January,  1888 — hare  introduced  into 
the  said  eathedral  churchy  and  set-up  upon  the  altar- 
pieoe  or  reiedos  therein  an  image  or  sculptured  subject 
xapnaentingthe  Blessed  Virgin  Mary,  with  the  Child  in 
ha  sans,  in  a  conspicuous  position  a  few  feet  abo? e  the 
lint  herein-mentioned  image  or  sculptured  subject,  the 
figme  of  the  Blessed  Virgin  being  of  the  height  of 
S  ft  5  m.,  or  thereabouts ; "   **  (4)  that  each  of  the 
sM  iflMgea  or  sculptured  subjects  tends  to  encourage 
^tei  and  devotioiis  of  an  unauthorized  and  superstitions 
kind,  sad  ia  unlawful ;  "  "  (5)  that  the  said  images  or 
flealptored  subjects  are   respectively  additions  to  the 
fafarie,  ornaments,   or  furniture  of  the  said  cathedral 
^ardi,  and  are  decorations  forbidden  by  law.*' 

On  the  S3rd  of  May,  1888,  the  bishop,  in  pursuance  of 
Mtion  9  of  the  Public  V^orship  Regulation  Ac^  1874, 
-dattreted  his  reply  to  the  representation  of  the  applicant:! 


in  the  fullowing  terpis  :^^*  We,  f^rederick,  by  the 
Divine  permission  Bishop  of  Londou,  having,  iu  pur- 
suance of  the  provisions  of  the  Public  Worship  Regula- 
tion Act,  considered  the  whole  circumstance)  attending 
the  above  repressntation,  are  of  opiuion'  that  prooeed- 
iogs  should  not  be  taken  thereon  for  the  following 
reasons  :— 

"The  proposed  proceedings  have  for  their  object  the 
determination  of  the  question  whether  a' reredos  showing 
our  Lord  upon  the  Cross  ih  a  conspicuous  position  im- 
mediately above  the  communioa-table,  and  also  the 
Blessed  Virgin  Mary,  with  the  Child  in  her  airais,  in  a 
conspicuous  position  a  few  feet  above,  has  any  tendency 
to  idolatry,  and  whether  its  erection  is  permitted  by 
law. 

"The  main  question  of  principle  here  at  issue  has  been 
already  decided  in  the  Exeter  case  [Phitlpotts  v.  Boyd). 
In  that  case  the  reredos  showed  a  figure  of  our  Lord  in 
the  act  of  ascending  into  heaven  iu  a  oouspiouous 
position  immediately  above  the  communioa- table,  and 
this  reredos  was  held  to  be  lawfully  erected." 

"  The  sole  object  of  the  proceedings  now  proposed  is 
merely  to  determine  whether  there  may  be  exceptions  to 
the  principles  laid  down  in  the  Exeter  cate,  and  whether 
the  reredos  erected  iu  St.  Paul's  is  such  an  exoeption. 
It  appears  to  me  impossible  to  say  that  the  difference 
between  the  two  erections  is  of  very  grave  importance, 
or  that  one  offers  serious  temptations  to  idolatry  and  the 
other  does  not." 

**  Litigation  in  these  matters  is  sometimes  necessary 
in  order  to  settle  disputed  points  of  grave  importance* 
But  even  in  such  cases  litigation  is  a  necessary  evil.  It 
keeps  up  irritation  and  party  strife  ;  it  embitters  men's 
feelings ;  it  lofiiots  much  mischief  on  the  Church  and 
on  true  religion ;  and  it  is  only  tolerable  as  a  proventive 
of  worso  mischief  that  would  otherwise  follow." 

*'It  is  always  {Possible  after  any  great  question  ot 
principle  has  been  decided  to  keep  up  Htigsttion 
indefinitely  by  raising  mitior  points,  and  such  litigation 
becomes  more  mischievous  the  longer  it  is  continued, 
while  the  results  obtained  from  it  are  of  exceeding 
little  value." 

"1  am  satisfied  that  in  the  present  instance  the 
proceedings  could  not  end  in  any  result  which  would 
make  up  to  the  Church  and  to  tha  religious  life  of  the 
country  for  the  mischief  which  must  inevitably  b6 
fnflioted  on  them  by  the  litigation  itself." 

The  applicants  thereupon  obtained  a  rule  for  a  man- 
damue,  which  was  made  absolute  by  a  majority  of  th^ 
judges  in  the' Divisional  Court,  calling  upon  the  bisbop 
to  trauemit  the  representation  to  the  official  principal  of 
the  Court  of  Arches  ;  against  this  order  the  bishop  now 
appealed. 

Sir  R:  E.  IVebiter,  A,G.,  Jeune,  Q.O.,  and  Lewis 
Ooward,  for  the  Bishop  of  Londoui  and  Jeuns,  Q*C., 
and  Lewis  Coward,  for  the  Dean  and  Chapter  of  Sti 
Paul's. — It  is  admitted  that  the  bishop  has  been  given 
a  discretion  to  refuse  to  send  on  a  tepresentatiou  made 
to  him  under  section  9  of  the  Public  Worship  Regu- 
lation Act,  1874.  If  that  discretion  has  been  exercised 
judicially  and  bond  ftde^  there  is  no  jurisdiction  in  the 
temporal  courts  to  re^ew  that  discretion.  The  sam^ 
principle  must  be  adopted  as  is  applied  to  the  review  ot 
the  discretion  given  to  any  inferior  court :  Reg.  v.  Bottler^ 
12  W.'R.  466,  4  B.  &  S.  959.  The  bishop  has  not  to 
decide  the  legality  or  illegality  of  thei  acts  complaine<^ 
of  in  the  representation.  His  discretion  is  analogous  to 
that  now  given  to  a  Judge  to  refuse  leave  for  criminal  • 
proceediogs  against  a  newspaper  for  libel:  Law  ot 
Libel  Amendment  Acf,  1888  (51  ft  52  Vlot.  c.  64),  s. 
8 ;  or  ro  justices  in  prosecutions  for  Sunday  trading : 
34  ft  35  Vict.  c.  87,  s.  1.  The  bishop's  discretioals 
exercised  by  *' considering  the  whole  circumstances  of, 
the  oase,"  **  forming  an  opinion  on  such  ciroumstanoes,'* 
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•nd  "atotiog  hit  reaaons  In  writing  for  tnoh  an 
opioioD."  If  he  has  oonsidered  other  circamstanoea 
not  material  to  the  oaae,  or  given  hia  reaaons  aa  heing 
baaed  upon  some  such  dronmstanoe,  he  haa  not  exercised 
his  jurisdiction.  The  words  **  the  whole  drcumstanoes  of 
the  oase"  give  the  bishop  an  absolute  disoretion  of  a 
pastoral  as  well  as  Jadioial  kind  {per  Lord  Theslger,  L.J., 
in  Reg.  y.  BUhop  of  Oxford^  4  Q.  fi.  D.  598,  599, 
27  W.  B.  Dig.  181).  The  disoretionar/  power  given  to 
the  bishop  under  section  9  of  the  Public  Worship 
Begulation  Act,  1874,  is  not  new.  It  haa  been  held  by 
the  House  of  Lords  to  be  absolute  under  the  Oburch  Dis- 
dpline  Act  (3  ft  4  Vict.  o.  86)  in  JuZt'us  v.  Tlu  BUhop  of 
Oixford,^  28  W.  B.  726,  5  App.  Oas.  214.  If  the  Legislature 
had  intended  to  limit  that  power  they  would  have  done  so 
in  dear  and  nnmlstakeable  language.  That  they  did 
not  intend  to  do  so  may  be  inferred  from  Lord  Cairns' 
remarks  repotted  in  Hansard  and  dted  by  Baggallay, 
Ij.J.,  in  Btq.  v.  BUhop  of  (kford.  Assuming  a  mis« 
taken  view  of  the  law  or  even  a  mistake  of  fact  by  the 
bishop  in  hia  statement  of  reaaons,  that  is  no  ground  for 
a  mandamua  if  the  diaoretion  haa  been  properly  exercised. 
The  bishop  here  is  not  shown  to  have  made  either  miatake. 
Hia  view  of  the  principle  of  the  deoidon  in  the  ExeUr 
can,  PhillpoUB  v.  Boyd,  23  W.  B.  491,  L.  B.  6  P.  0. 435, 
IB  correct.  The  prindple  there  laid  down  was  that 
sculptured  images,  in  anch  a  position  or  grouping  as  not 
to  show  on  the  view  any  tendency  to  enoourage  idolatry, 
are  legal.  No  e? idence  was  olfered  here  to  show  that 
idolatxoua  worship  in  fact  had  taken  place.  The  appli- 
cants only  allege  that  certain  images  in  the  reredos 
were,  in  their  opinion,  likdy  to  encourage  such  worship. 
The  biehop  forms  an  opinion  that  they  were  not.  The 
images  form  part  of  a  set  of  representations  of  his- 
torical events  in  the  life  of  Ohrisf.  The  application  of 
the  principles  laid  down  in  PhillpotU  v.  Boyd  is  illus- 
trated by  the  decisions  in  Clijton  v.  RidadcUe,  1  P.  D. 
316,  2  P.  B.  276,  where  the  image,  by  its  position  and 
aurroundings,  was  held,  on  the  view  and  in  fact,  to 
encourage  idolatrous  worship,  and  in  Bughea  v.  Edwarda 
(the  Denbigh  eaat^),  2  P.  .D.  361,  where  a  scene  of  the 
crucifixion  in  a  reredos  was  held  to  be  logal  for  the 
opposite  reason.  The  decision  in  the  Exeter  eaae  was  a 
circumstance  of  the  case  properly  to  be  conslderdd  by 
the  bishop,  flis  other  reasons  of  the  evil  of  litigation 
upon  minor  differences  between  the  reredos  in  question 
and  a  similar  reredos  are  all  derived  from  the  circum« 
atance  of  the  beating  of  the  prindples  of  the  Exeter 
caae  upon  the  preeent  applloation.  They  are,  therefore, 
drcnmstanoes  of  the  caae  to  be  considered.  The  obliga- 
tion to  put  the  reaaons  in  writing  and  to  convey  them 
to  the  paitiea  was  to  insnre  that  the  bishop  had  properly 
ezerdsed  his  discretion  and  had  considered  all  the  dr- 
onmstancea  of  the  case,  poadbly,  alao,  by  way  of  guidance 
•nd  regulation  upon  future  dmilar  applications. 

8ir  W*  PhiUimore  watched  the  case  on  behalf  of  the 
Dean  of  fit.  Paul's. 

Sir  Henry  Jamea,  Q.C,  Fletcher  Moulton^  Q.C..  and 
Danckwerta^  for  the  respondents. — The  Public  Worship 
Begulation  Act,  1874,  waa  a  new  departure  iu 
ecdetiastioal  procedure  devifod  to  give  ptoper  com- 
pUluanta  the  right  to  put  the  law  in  force  against 
illegal  actions  on  the  part  of  the  dergy.  Originally  no 
criminal  procedure  could  be  put  in  forse  by  laymen. 
Under  the  Church  Disdpline  Act  (3  ft  4  Viot.  c.  86) 
power  was  given  to  laymen  to  proceed  subject  to  the 
bishop's  consent ;  then  came  the  preaent  Act, giving  this 
right  to  particularly  defined  and  responsible  psriah- 
ioners.  Tbat  right  cannot  be  taken  away  by  a  proviso. 
Tbe  argnmenta  in  JulittB  v.  BUhop  of  Oxford  do  not 
apply.  Lord  Odms  expressly  showed  how  the  discretion 
might  be  limited  where  precautioaa  were  taken  to  limit 
complainants  to  persons  interested  in  the  particular 
church  and  who  would  be  made  rerponalbla  for  costs  in 


lieu  of  the  bishop.  The  ditcretlon  of  a  bishop  uader 
this  Act  is  not  absolute,  but  perolsslfe  if  exdrotssdsis 
judicial  dnty  (per  Lord  Odrns,  JuLiuM  v.  Tka  BUhiap  •/ 
Oxford  ;  Sergeni  v.  DaU.  2  Q.  B.  D.,  p.  566,  per  Lush,  J.)» 
That  exerdse  of  duty  is  limited  (I)  to  the  oonsldsiatioa 
of  the  whole  circumstances  of  the  case;  {%)  to  sa 
opinion  formed  Qpon  the  whole  drcumstanoes ;  (3)  to  s 
statement  of  hia  reasona  for  such  opinion  in  writliig. 
Unless  the  whole  drcumstanoea  are  considered  hs  bsi 
not  properly  exerdsed  hia  disorotiob.  His  opinion  aiut 
be  Judged  by  the  reasons  gifsn,  and  thoae  rsasons  mint 
amount  to  an  extract  of  "the  whole  droumstaassi  of 
the  case.*'  The  words  are  a  limitation  not  an  ezteoiioa 
of  the  discretion.  Tbe  reasons  must  be  legslfy  ad* 
missible  reasons,  and  those  are,  by  tbe  terms  of  seotloa  9, 
reaaona  formed  upon  the  whole  ciroumstanoes  of  thsflsiflb 
Beaaona  of  general  expediency  will  not  be  admisaiUet 
Reg.  V.  J  damaoni  24  W.  B.  250, 1 Q.  B.  D.  201.  A  mirtsks 
in  fact  or  misreading  of  the  law,  if  given  as  a  msoaby 
the  bishop,  will  show  that  he  has  not  considered  the  lesl 
circumstances  of  the  case,  and,  if  so,  he  has  not 
exerdsed  hia  Jurisdiction  properly  and  a  maniamiu  will 
lie.  The  bishop  here  has  wrongly  interpreted  the  pria- 
dples  Idd  down  in  the  Exeter  caae.  The  court  expfsalj 
state  that  the  dedrion  does  not  apply  to  the  qnesttot 
of  the  legality  of  any  images :  PhWpoUa  ?.  fioytf. 
The  question  of  idolatrous  worship  must  be  goss 
into  upon  each  case.  Tbe  complaint  her^  is  aa  to  tlis 
tendency  of  this  .sculptured  crodfixion  to  eocoanga 
illegal  worship.  The  bishop  has  not  dedt  with  M 
question  at  all,  nor  doea  the  Reefer  aue  apply  to  Ihs 
question  here  raised.  The  only  other  reason  glrsa  is  a 
general  objection  to  litigation  on  euoh  snbjeots.  That 
is  an  inadmisdble  reason.  It  is  not  a  .drcumstaaoe  of 
the  caae.  If  a  bishop  has  allowed  droomstancss  te  in- 
fluence him  other  than  those  in  the  oase,  or  shows  neh 
circnmstancea  to  have  been  the  motive  of  his  opinloa  bf 
the  reasons  which  he  states,  he  has  not  properlf  sob- 
sidered  the  whole  ciroumstancea  of  the  caae.  An  asm 
of  reaaons  is  sufficient  to  vitiate  his  opinion,  etsa  If  hs 
haa  comidered  the  whole  drcumstanoes.  Hughea  ▼.  Sd- 
warda  doea  not  decide  tbat  a  crucifixion  aa  a  sodptond 
group  is  legal.  There  was  no  evidenoe  there  of  atsadensy 
to  encourage  idolatrous  worship:  In  re  St.  LatsreMtt 
PiUington,  5  P.  D.  ISl.  The  biahop  deduKSs  to  sot 
unless  the  complaint  is  a  "  very  grave "  one,  or  tho 
images  have  a  "  very  serions  "  tendency  to  idolstrooa 
worship.  He  has  no  jurisdiction  to  limit  pfoooedlags 
to  such  i 


Sir  B.  S.  Wehaier,  A.G.,  in  reply.— Lord  PawuMf^ 
in  Hughea  v.  Edwarda^  expressly  applies  the  principica 
laid  down  in  the  Exeter  ease;  therefore  the  bisbop  vm 
right  in  considering  their  applloation  to  the  prsssnteasa^ 
The  extent  of  discretion  is  rightly  laid  down  by  CkNk* 
bom,  O.J.,  in  Beg.  v.  BUhop  of  Oxford,  in  his  expisas 
reference  to  the  Public  Wonhip  Act,  1874. 

Cair«aiv.tni& 

Dec  17.— Lord  Bshbr,  M.B.— We  have  Inthls«« 
to  deal  with  the  action  taken  by  the  Bishop  of  Loadon. 
upon  a  representation  forwarded  to  him  by  adosittoAy 
qualified  peraons  in  reference  to  certain  scdptond 
imagea  upon  a  reredoa  erected  in  St,  P4ul's  OatbsdisL 
The  bishop,  asaumlug  that  he  had  Jurisdiction  so  to  do 
under  section  9  of  tbe  Public  Worship  Begulation  AflS 
1874,  haa  stated  hia  opioion  in  writing,  as  reqoifsd,  thi» 
the  proceedings  ought  not  to  be  taken.  Upon  tbat  stats  of 
things  a  mandamua  has  been  granted  by  a  majoii^  of 
the  Judgea  in  tbe  Di? ifiond  Oo«|^  ordering  the  biahop 
to  tr«namit  the  represent^ition  to  ^e  proper  eodeaiastlssl 
tribunal.  It  U  fcUeged  b/  ihe  promoters  of  these  pio* 
ceedinga  that  the  bishop  has  dtlier  exceeded  thedatf 
vested  in  him  by  the  statute  mentioned,  or  baa  not 
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indwUken  liiAt  daty — ^.e.»  that  he  hM  either  exceeded 
or  decHlaed  hie  Jiiiiadiotion.  In  oider  to  determine 
whether  he  hee  lo  exceeded  or  declined  Joriediotion,  it  is 
to  eonaider  what  Juzisdiotlon  hae  been  gi?en 
the  Pablio  Worship  Begnlation  Aet,  1874. 
If  00^  we  anet  conetrae  that  Aot«  The  only  part 
Boeewary  to  eoneidep  ie  aeetion  9,  and  the  qneetion  of 
the  proper  exeroiae  of  the  Jmledlotion  mainly  turns  npon 
the  vorde,  '*  After  oonsiderlng  the  whole  eiroamataneee 
ol  the  eaee.**  It  ie  aaid  for  the  Uehop,  that  these  words 
«e  enabling  words  extending  the  bishop's  disoretlon  to 
an  extreoM  width  so  as  to  entitle  him  to  eomething 
Bere  than  mere  words  giTing  him  ap  ordinary  jndioial 
aadeHon.  On  the  other  side  it  la  contended  that  they 
are  wwda  of  limitation.  It  is  not  denied  that  be  bar  at 
eome  point  to  exerdse  a  discretion,  but  his  power  or 
dnij  is  said  to  be  limited  to  the  fact  of  bis  hafing  con- 
ildefed  the  whole  eironmstanoes  of  the  case— i.^.,  eaoh 
and  erery  dronmatanoe ;  and  that,  if  he  fails  to  oonaider 
each  and  eieiy  cironmatanoe»  or  if  he  considers  circa m- 
sbmeee  other  than  those  of  the  ease,  his  diserationary 
power  doee  not  come  into  play.  In  constrning  this  aec* 
tioa  we  mnat  adopt  the  well-known  mle  laid  down  by 
Lord  Selbomc — ^namely,  of  conatming  the  worda  In  the 
ctdinaiy  and  grammatioal  aenae  of  the  Englfah  language 
ae  applicable  to  the  subject-matter  dealt  with.  If  they 
are  capable  of  a  double  meaning,  then  the  history  of 
lagialatioa  on  the  anbjeot  may  become  material  in  order 
to  tnCerpret  them;  but  I  do  not  think  that  in  this  caae 
any  argnaaent  baaed  on  previoua  legialation  ie  neceaaaiy 
to  the  eoBstmction  of  the  aeetion  in  queation.  The  order 
of  the  words  ia  unuaual ;  the  aeetion  oommencea  with  a 
necati?e  piofiao  :  "  Unleaa  the  biahop  ahall  be  of  opinion, 
alter  conaidering  the  whole  circumataneea  of  the  ease, 
that  iwocoedlnga  should  not  be  taken,  ...  he 
shall,"  Ac.  The  section  would  be  more  clear  if  the 
sentenoee  were  transposed  to  this  effect:  "Where  a 
rspresentation  under  section  8  has  been  made,  the 
bishop  shall  transmit  the  same,  ftc,  unleaa  he  ahall  be 
of  opinkm,'*  fto. 

Now,  all  that  the  bishop  haa  to  do  ia  to  form  an 
cpinjon.  He  haa  not  got  to  determine  the  legality  of 
the  anbjeet-matter  of  dispute.  It  is  not  within  his  dis- 
4aretionary  jurisdiction  at  all  to  determine  whether 
certain  thinga  are,  or  are  not,  contrary  to  law.  He  haa 
to  form  an  opinion  whether  further  proceedings  shall  or 
sliaU  not  1w  tnken.  That  that  is  a  matttr  for  his  dis- 
cretion uoider  the  section  cannot  be,  and  is  not,  denied. 
The  biahop  is  not  a  judge  to  determine  the  matter  in  dis- 
pute, bat  ia  to  act  aa  a  high  public  authority  intrusted 
with  the  dnty  of  saying  whether  the  matter  ia  to  be  tried 
or  not  before  the  proper  ecclesiastical  tribunal.  When, 
however,  ao  called  upon  to  act,  his  decision  must  be  in 
tiie  nature  of  a  Judicial  decieion—that  is  to  say,  he  must 
decide  fairly,  to  the  best  of  his  ability,  and  impartially 
between  the  parties.  He  has  the  same  duty  thrown 
upon  him  aa  that  imposed  upon  anyone  else  in  a  Judicial 
poeition.  I  do  not  doubt  that  a  bishop  has  to  act  in  a 
jodicial  manner,  and  to  decide  as  if  he  were  Judicially 
deciding  any  matter.  In  that  sense  his  discretion  is  a 
jndkkd  diaoretion.  What  is  it  which  gives  him  Juris- 
(fietSon  f  It  is  really  the  delivery  of  the  representation. 
Ulan  Ma  dnty  commences.  We  must  consider  what 
fbat  dnty  is.  It  is  said  that  hie  duty  doea  not  oommenee 
mta  he  haa  done  aomethiug  beforehand,  without  which 
bsing  done  he  haa  no  Juriadiotion  to  exerciae  hie  duty. 
Thaa  preHminary  thing  ia  aaid  to  be  his  *'  consideration 
of  the  whole  drcumstanoes  of  the  cose  " — t.f.,  each  and 
eveiy  aodi  droumatance;  and  if  he  fails  to  consider 
aoBOOBesneb  drcnmstance  his  discretionary  Jurisdic- 
tion Is  aaid  not  to  arite.  Suppoae  the  words  were  not 
tliere,  and  that  the  sentence  only  ran,  *' Unless  the 
biahop  ahnll  be  of  opinion,"  Ae.  That  gives  him  a 
Jndlctel  discretion.  How  much  might  he  take  into 
under  those  words  P    Lord  Selbomeand 


Lord  Gaima  eonaider  that  even  then  he  would  not  be  con- 
fined to  conaidering  whether  there  waa  a  primd  facie  caae 
made  out  in  the  repreeentation  or  not,  or  whether  there 
waa  primd  ftude  evidence  to  anpport  a  caae.  Hia  dia- 
oretion ia  to  determine  whether  prooeedinga  ought  to  be 
taken  or  not  Other  thinga  than  primd  facie  evidence 
might  be  taken  into  account. 

But  it  is  argued  that  by  the  insertion  of  the  words 
**  after  considering  the  whole  circumstances  of  the  case," 
the  bishop  is  prevented  from  acting,  unless  every  cir- 
cumstance is  shown  by  him  to  have  been  taken  into 
consideration.  I  am  of  opinion  that  the  words  must  be 
read  in  their  simple  and  ordinary  sense.  They  are  not 
meant  to  indicate  a  condition  precedent  to  his  discretion, 
nor  that  he  is  bound  to  consider  every  circumstance. 
They  enable  the  bishop  to  go  to  any  limit,  provided  that 
limit  is  confined  to  the  circumstance  of  the  case.  If  he 
has  honestly  and  fairly  undertaken  the  consideration  of 
the  circumstances  of  the  case,  and  has  not  wilfully 
refused  to  consider  some  circumstances  brought  to  his 
notice,  or  if  he  has  considered  some  circumstances  of 
the  case  so  far  as  he  thought  such  material  oircum. 
atancea,  but  haa  not  conaidered  certain  others,  I  am  of 
opinion  that  he  has  not,  on  that  ground,  failed  to  do  hia 
dnty  under  the  atatute  nor  declined  juriadiotion.  But 
what  are  we  to  aay  aa  to  whether  he  haa  exceeded  hia 
duty  P  He  would  exceed  hia  duty  if  he  considered  some 
circumstance  not  a  circumstance  of  the  case,  and  which 
could  not  be  such,  and  has  acted  upon  such  circum- 
stance. The  mere  fact  of  his  having  considered  some 
snob  circumstance  is  not  snffloient  ground  to  show 
excess  of  Jurisdiction ;  he  must  have  aoted  upon  that 
oircumstanoe  which  is  not  a  circumstance  of  the  case. 
To  determine,  then,  whether  a  bishop  haa  declined 
jurisdiction,  it  must  be  shown  that  he  either  refused  to 
consider  the  case  or  any  one  circumstance  of  it  brought 
to  his  notice,  or  that  he  has  plainly  acted  without  refer- 
ence to  the  circumataneea  of  the  case  at  all.  -  To 
determine  whether  a  bishop  has  exceeded  his  juriedio- 
tion  it  must  be  shown  that  he  not  only  considered,  but 
acted  upon  that  circumstance  which  was  not  a  circum- 
stance of  the  case.  But  if  he  has  undertaken  the' 
consideration  of  the  case  and  its  oiroumstanoes,  and 
has  not  refused  unfairly  to  consider  any  particular 
circumstance  of  it,  the  mere  tact  of  his  being  shown  not 
to  have  considered  one  circumstance  of  the  case  is  not 
sufQoient  ground  for  a  mandamui.  If,  again,  he  has 
exercised  his  proper  juriodiction,  and  has  not  gone 
beyond  it,  whether  he  haa  acted  rightly  or  wrongly  is 
not  a  matter  into  which  the  temporal  court  can  inquire. ' 
If  he  haa  a  discretion  at  all,  wbicb  it  is  admitted  he  has, 
then  when  the  time  for  the  exercise  of  that  discretion 
has  arisen,  and  as  long  aa  he  has  exercised  it  within  his 
jurisdiction,  the  Tightness  or  wrongness  of  this  actual 
exercise  of  it  cannot  be  questioned.  The  bishop  is  to 
come  to  an  opinion,  and  to  state  bis  reasons  for  that 
opinion.  If,  acting  within  his  jurisdiction,  be  has  come 
to  an  opinion,  the  question  whether  that  opinion  is  a 
right  or  wrong  one  is  not  a  matter  for  a  mandamui ; 
and  if  the  reasons  given  are  capaU.e  of  being  considered 
reasons  in  the  opinion  of  the  court,  then,  however 
wrong  the  cour.t  might,  in  fact,  hold  those  reasons  to 
be,  they  have  no  authority  to  inquire  into  the  rightness 
or  wrongnees  of  the  reasons  themselves.  The  ques 
tion,  then,  for  us  is,  Has  the  bishop  honestly  and  hond 
fide  considered  the  circumstances  of  this  particular 
case  P  or,  Haa  heexoeeded  hia  Jnrisdiotion  in  ooneideribg 
a  circumstance  which  is  not  a  circumstance  of  the  case, 
and  acted  upon  that  P  My  opinion  is  that  he  has 
properly  considered  the  drcumstancea  of  the  case,  and 
thia  opinion  ia  supported  by  authority,  which,  though 
not  binding,  is  to  be  treated  as  authoritative.  Ooek- 
bum,  O.J.,  upon  the*  first  hearing  of  Reg.-^.  Bishop 
of  Oxford,  haa  laid  down  what  ia  a  proper  exerciae 
of  diaoretion.     It  ia  true  that  the  decision  in  that 
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considerable  importance,  and,  ont  of  deference  to  thoee 
from  whom  I  differ.  I  have  thought  it  right  to  pnt  mj 
judgment  into  writing.  The  Public  Worship  Begula* 
tion  Act,  187i,  materially  altered  the  law  respecting  the 
right  to  take  legal  proceedings  in  Tarions  ecclesiastical 
cases  and  respecting  the  mode  of  proceeding  in  each 
cases.  Under  the  Ohurch  Discipline  Act  any  person, 
male  or  female,  whether  a  parishioner  or  not,  and 
whether  a  member  of  the  Church  of  England  or  not, 
could  complain  to  the  bishop  of  any  clerk  in  holy 
orders.  Under  the  Public  Worship  Regulation  Act  the 
persons  complaining  must  be  an  archdeacon  or  a  church- 
warden of  the  parish  or  any  three  male  persons  of  full 
age>  paiiBbioners  of  the  parish  referred  io  in  the  com- 
plaint, and  they  must  be  members  of  the  Ohurch  of 
England.  The  Church  Discipline  Act  contains  no  ex- 
press provision  applicable  to  cathedrals  or  collegiate 
churchep,  whereas  the  Public  Worship  Regulation  Act 
does  (section  8).  The  complainants  in  the  case  of  a 
cathedral  must  be  three  male  persons  of  full  age,  in- 
habitants of  the  diocese  in  which  the  cathedral  is 
situate,  and  must  be  members  of  the  Ohurch  of  Eng- 
land (i&.).  The  Church  Discipline  Act  merely  declared 
that  upon  complaint  being  made  to  the  bishop  it  should 
be  lawf  al  for  him  to  issue  a  commission  to  inquire  into 
the  matter  complained  of  (section  3},  or  to  send  the  case 
to  the  court  of  appeal  of  the  proWnoe  (section  13). 
There  was  no  provision  requiring  him  in  exercising  this 
power  to  giTe  any  reasons  for  the  course  he  might  think 
fit  to  adopt,  and  it  was  held,  first  in  B.  ▼.  Bishop  of 
ChichuUr,  7  W.  R.  659,  2  £11.  ft  EIL  209,  and  later  in  the 
BUhop  of  Oxford^ 9  ctue,  that  the  bichop  had  a  complete 
discretion  as  to  whether  further  proceedings  should  or 
should  not  be  taken,  and  that  bis  only  legal  duty  (if 
any)  in  the  matter  was  to  hear  and  consider  the  applica- 
tion.   (See  per  Lord  Blackburn,  5  App.  Oas.,  p.  240). 

The  Public  Worship  Regulation  Act,  1874,  is  ma- 
terially different,  for  by  section  9,  on  the  receipt  by  the 
bishop  of  a  proper  representation,  it  is  his  duty,  within 
twenty -one  days,  to  take  certain  steps  to  hate  the  com- 
plaint investigated  and  determined,  *'  unless  he  shall  be 
of  opinion,  after  considering  the  whole  circumstances  of 
the  cace,  that  proceedings  should  not  be  taken  on  the 
representation."  Moreo?er,  if  he  should  be  of  this 
opinion,  he  is  to  state  in  writing  the  reason  for  his 
opinion,  and  such  statement  is  to  be  deposited  in  the 
diocesan  registry  and  a  copy  of  it  is  to  be  transmitted  to 
the  complainant  and  to  the  person  complained  of.  The 
statute,  therefore,  plainly  casts  upon  the  bishop  the 
responsilii'y  of  stopping  further  fprooeedings.  He  is 
not  reqtiircd  to  sanction  them;  for  unless  he  U  of 
opinion  ilat  they  should  be  stopped  he  is  bound  by  the 
statute  to  do  what  is  necessary  to  hate  tiie  complaint 
heard  and  determined  in  one  or  other  of  the  modes 
prescribed  by  the  statute. 

In  this  fttate  of  the  law  three  questions  arise— ?{z., 
(1)  What  is  the  duty  of  the  bishop  as  regards  forming 
an  opinion  that  proceedings  should  not  be  taken  P  (2) 
Has  he  in  this  case  performed  that  duty  P  (3)  What 
jurisdiction  has  the  High  Court  over  him  in  the  matter  f 
(1)  With  respect  to  his  duty.  His  duty  is  to  form  an 
opinion.  Formation  of  an  opinion  is  Tery  different 
from  a  mere  exercise  of  will.  It  is  dearly  not  com- 
petent for  the  bishop  simply  to  stay  further  proceedings 
by  an  arbitrary  exercise  of  his  will.  He  must  be  of 
opinion  that  they  ought  to  be  stayed*  To  form  an 
opinion  it  is  obviously  necessary  that  he  must  consider 
the  case  to  which  his  attention  is  directed.  There  could 
be  no  doubt  on  this  point  even  it  the  statute  went  no 
further;  but  the  statute  expressly  requires  him  to  con- 
sider *'  the  whole  circumstances  of  the  case.'*  These 
words  are  to  my  mind  Tery  important  They  show  that 
lie,  is  to  consider  more  than  what  in  legal  laDguage  may 
be  described  as  the  Issues  raised  by  the  complainants. 
'*  The  whole  circumstances  of  the  case  *'  embrace  more 


than  the  matters  directly  in  oontro? ersy.  The  ezpiei- 
sion  includes  circumstances  of  time  and  of  place,  asd 
the  consequences  which  will  follow  in  any  partioDkr 
case  if  the  proceedings  are  stayed,  and  also  those  which 
will  follow  if  they  are  not. 

The  court  has  no  right  to  narrow  these  words.  The 
effect  of  them  is,  on  the  one  hand,  to  emphaaizs  tlie 
duty  of  the  bishop  fairly  to  consider  the  partioalsr  esss 
before  him,  and  honestly  to  form  an  opinion  upon  it; 
and,  on  the  other  hand,  the  effect  of  the  words  is  not 
only  to  empower  him,  but  to  require  him  to  take  a  wide 
and  not  a  narrow  view  of  the  case;  to  consider  all  its 
circumstances— ^.f.,  every  circumstance  material  for 
forming  an  opinion  upon  the  question  whether  prooeed- 
ings  should  not  be  taken.  The  bishop,  as  will  bs 
further  pointed  out  presently,  is  not  at  liberty  to  sst 
any  law  of  the  land  at  defiance,  and  he  cannot,  uidtt 
cover  of  forming  an  opinion  nnder  the  power  oonfsned 
upon  him  by  this  section,  prevent  the  law  from  bsiag 
enforced  against  persons  who  persist  in  dohig  thst 
which  he  knows  to  be  plainly  illegal. 

But  what  is  legal  or  illegal  with  respect  to  imagei^ 
crosses,  crucifixes,  and  other  things  of  the  sort  in 
churches,  depends  on  whether  they  do  or  do  not,  or  wiU 
or  will  not,  encourage  or  Ijsad  to  idolatrous  or  super- 
stitious  worship,  in  the  place  where  they  are  or  sie  to 
be  put ;  and  if  in  any  particular  case  the  bishop  is  of 
opinion  that  a  particular  image,  cross,  cruoifix,  or  otiisr 
piece  of  sculpture  has  no  tendency  to  encourage  soslk 
worship,  he  is,  in  my  opinion,  perfectly  jnstifled  in 
stopping  litigation  on  the  subject.  In  cTeiy  raoh 
case  it  appears  to  me  that  the  bishop  may  propscly 
consider  what  are  called  the  interests  of  the  Ohuich  in  , 
the  matter,  by  which  I  understand  the  advantsgss  oi 
disadvantages  (to  other  persons  than  those  complaining 
and  complained  of)  which  will  result  from  stopping 
further  litigation. 

To  exclude  such  considerations  would,  in  my  opiaio&f 
be  unduly  to  limit  his  power  and  duty  to  consider  "tlis 
whole  circumstances  of  the  case."  The  bishop  if 
empowered,  and  is  bound,  to  consider  "the  whols 
circumstances  of  the  case,"  but  it  may  well  hsppea 
that  one  or  two  circumstances  render  all  the  othen 
comparatively  immaterial.  When  that  does  happsn  ths 
bishop  need  no  longer  consider  these.  He  Is  not  boand 
to  waste  his  time  in  thinking  over  any  olrouiutaBOS 
which  is  or  which  becomes  unimportant.  He  hss  oon* 
sidered  it  as  soon  as  he  has  made  up  his  mind  tbst  it 
requires  no  further  consideration.  Having  oonsidsied 
"the  whole  drcumstanoee  of  the  case,"  and 'cone  to 
the  opinion  that  proceedings  should  not  be  taken  on 
the  representation,  the  bishop's  next  duty  Is  *'to  stoto 
In  writing  the  reason  for  his  opinion.''  This  most 
mean  his  reason  for  the  opinion  at  which  he  has  atzifsd; 
the  reason  which  has  influenced  him  and  on  which  hit 
opinion  is  based.  If  he  does  this  he  disohargei  hb 
duty  in  this  respect,  eren  although  other  persons  mtf 
think  the  reason  unsatisfactory. 

Whether  bis  reason  can  be  reviewed  hj  any  otlMr 
tribunal  is  an  entirely  different  question,  which  I  will 
examine  presently,  but  so  far  as  the  bishop  is  oonoensd 
he  hss  complied  vKth  the  statute. 

(2)  I  pass  now  to  the  second  question— Has  the  Ushop 
in  this  case  performed  his  statutory  dntj  P  It  Is  orgsd 
that  he  has  not,  because,  first,  he  baa  mlsapprehsndad 
the  case,  and,  secondly,  he  has  conaidered  etroamstauMi 
ontside  it,  and  which  ought  not  to  have  influenced  him. 
The  contention  that  the  bishop  has  misapprehended  lbs 
case  is  based  upon  his  view  of  the  ExeUr  can  and  of  tti 
bearing  on  the  present  case.  The  diffenaces  betweeu 
the  two  are  obvious  enough. 

In  the  ExeUr  eate  there  was  no  representatkm  of  • 
oraelflx,  nor  of  the  Orndflxioni  nor  of  the  Virgin  Haiy; 
nor  was  there  in  that  case  any  suggestton  that  saj 
supeittitlous  reverence  had  beeni  or  was  likaljtob^ 
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paid  to  aay  flgmes  forming  fwrt  of  the  roredoB.  The 
leiedot  in  St.  FttiU'e,  which  the  biahop  in  this  oase  bad 
to  ooniider,  does  contain  a  repreaentation  of  the  Cnioi- 
flzion  and  of  the  Virgin  Marj,  and  the  representation 
made  to  the  bishop  states  that  these  do  tend  to  eneonrage 
■npeBrtflions  devotions. 

KotwiUistanding  theae  differences,  the  bishop  states 
ia  Us  reasons  that  the  main  question  of  principle  here 
at  issos  has  been  already  decided  in  the  Exeter  ecus ; 
sad  that  the  sole  object  of  the  proceedings  now  pro- 
posed is  merely  to  determine  whether  there  may  be 
eziOsptioBS  to  the  principle  there  laid  down,  and  whether 
the  niedos  in  St.  Paul's  is  such  an  exception.  He 
farther  itatss  that  it  appears  to  him  impossible  to  say 
that  the  diiterenee  between  the  two  erections  is  of  very 
grare  hnportance,  or  that  one  oilers  serious  temptations 
to  Idolatry  and  the  other  does  not.  These  statements  of 
the  bishop  show,  to  my  mind,  conclnsiTely  that  ha  has 
eoDsideied  the  present  case;  that  he  has  compared  it 
with  the  Exder  oa$e;  that  he  has  come  to  the  conda- 
sion  that  the  sealptarea  complained  of  in  the  St.  Paul's 
roredcs  are  parte  of  an  erection  which  Is  decoratire  in 
its  objsot  and  character,  and  are  not  likely  to  encourage 
mpentitioas  dcTotion.  This,  in  my  opinion,  is  the  fair 
BMaaingof  the  bishop's  statement;  and,  this  being  its 
msaafaig,  he  has  not,  in  my  opinion,  misapprehended 
this  oase  in  the  amaUeat  degree.  Whether  the  reredos 
hk  St  Paul's  does  or  does  not  tend  to  encourage  supet- 
stitiOQs  rsverenoe  or  idolatry  is  a  question  of  fact  or  of 
oph^on.  The  complainants  say  it  does,  and  they  want 
to  bars  that  question  tried.  The  bishop  has  considered 
this  Tery  point  and  thinka  that  the  reredos  has  no  suoh 
tsndsncy.  If  he  be  right,  the  Exeter  eaee  shows  that 
the  rsndos  in  St.  Paul's  is  not  unlawful ;  if  he  be 
vnmg,  he  witl  huTe  made  a  mistake,  the  e£fect  of  which 
I  Witt  oonsider  presently.  But,  right  or  wrong,  he 
his  not  misapprehended  the  case  before  him,  but  has 
eoMidoisd  it  oarefolly  as  by  law  he  was  bound  to  do. 

Itiansst  contended  that  the  bishop  has  considered 
ciicuHtsaees  ontalde  the  case,  and  which  ought  not  to 
hsTsfaflaBBced  him.  His  obserrations  on  litigation  on 
neh  a  matter  as  the  reredos  show,  it  is  saidtthat  he 
has  eieeeded  his  power»  and  that  he  has  not  performed 
the  duty  hnposed  npon  him  by  the  statutes.  The 
hiihop's  obsemtiona  are,  howe? er,  made  with  reference 
to  the  esse  before  him.  He  haa  already  stated  in  eftect 
that  he  apprshenda  no  danger  of  the  reredoa  being  per- 
^crtsd  to  tuperatltlons  or  idolatrous  worship ;  and»  that 
iMfaig  io»  he  depreoates  litigation  on  the  subject.  Here 
again  hli  tlsw  of  the  innocent  tendency  of  the  reredos 
fnl^Jastiflss  him.  In  my  opinion,  in  considering  the 
cflsct  of  Htigation  about  what  appears  to  him  so  harm- 
Im  an  sreotion.  II  he  had  taken  a  difCerent  view  of  the 
^ndsney  of  the  aoulpture  the  case  would  have  been 
^■iinly  different.  The  conclusion  at  which  I  have  ar- 
>M  01  this  part  of  the  case  Is  that  the  bishop  has  per- 
<onMd  the  dnty  imposed  upon  him  by  statute. 

Bnt  he  may  have  made  a  mistake,  and  this  leads 
>M  to  fzamine  the  last  question  which  aiises— viz. 
(3)  what  jurladlollon  the  High  Court  haa  over  him. 
^  PttUio  Worabip  Begulatlon  Act  givea  no  appeal 
'■Ml  the  refnaal  of  the  bishop  to  allow  proceedings 
^  be  taken  on  the  representation  made  to  him. 
Hot  is  theie  anj  appeal  from  auoh  refusal  under 
*^  ether  statute  or  law.  It  foUows  that  his  ded- 
^  is  final  and  that  there  is  no  appeal  from  It. 
^  he  has  made  a  mUtake  it  cannot  be  rectlfled  ;  and 
vhilhtr  the  miatake  Is  one  of  fact  or  one  of  law  is 
|"UMt«isL  The  only  remedy  Is  to  lay  before  him  a 
^'"'^'^pnMBtatkm  pointing  out  the  snppoaed  miatake. 
o^  eoiM  then,  and,  if  aatisfled  that  ha  ought,  he,  of 
^ottas,  vculd,  eonect  hia  miatake  by  not  staying  pro- 
ywy  <n  the  renewed  representation.  But  the  High 
Oosrt  has  no  Joriadietkm  over  him  on  the.  ground  that 
he  has  made  a  miatake;  nor  can  it  review  hia  reasons 


because  thoio  reasons  appear  to  the  court  unsatis- 
factory. 

The  law  upon  this  point  was  so  fully  examined  in 
the  case  of  Julius  v.  BUhop  of  Oxford  that  it  is 
unnecessary  to  enlarge  upon  it.  Bat  it  would  be  a 
great  mistake  to  suppose  that  the  High  Court  has 
no  Jurisdiction  over  bishops  in  such  oases  as  those  now 
under  consideration.  The  duty  of  every  biibop,  as  of 
every  subject,  is  to  obey  the  law,  whether  he  approves 
of  it  or  not,  and  if  he  fails  to  perform  that  duty  he 
immediately  beoomes  amenable  to  the  High  Court.  If 
a  repreaentation  ia  made  to  a  bishop  under  the  Public 
Worship  Regulation  Act,  the  bishop  has  no  right  to 
stay  proceediags  upon  it  until  he  has  considered  the 
whole  circumstances  of  the  case,  and  come  to  the 
opinion  that  proceedings  upon  it  should  not  be  taken. 
If  he  stays  prooeedings  without  considering  the  case, 
he  can  be  compelled  by  mandamtu  to  perform  his  duty ; 
so  if  he  refuses  to  state  his  reason  in  writing  a  mandamue 
would  lie.  By  requiriag  the  bishop  to  state  his  reason 
in  writing,  to  deposit  it  in  the  registry,  and  to  send 
copies  to  the  parties  the  Legislature  has  done  much  to 
insure  a  careful  consideration  of  the  case  under  a  due 
sense  of  responsibility,  and  has  rendered  it  possible  for 
a  court  of  law  to  ascertain  whether  the  bishop  has  done 
his  duty  or  not  His  duty  is  to  oonsider  each  particular 
case  submitted  to  him,  to  give  his  mind  to  that,  and  not 
to  stay  proceedings  respecting  it  unless  he  is  of  opinion 
that  in  that  particular  case  proceedings  ought  to  be 
stayed.  It  is  not  to  be  supposed  that  a  bishop  is  un- 
worthy of  the  trust  reposed  in  him  by  the  Lsgfslature, 
nor  that  he  will  not  honeotly  endeavour  to  perform  it. 
But  if  any  bishop  should  be  so  ill-advised  aa  to  set  him- 
self against  the  law,  and  to  stay  prooeedings  with  a  view 
to  defeat  the  law,  he  would  be  disregarding  his  duty; 
and  the  court  would  not  be  imposed  upon  by  any 
specious  argument  to  the  effect  that  the  bishop  had 
duly  considered  the  caie.  In  such  a  case  a  mandamMe 
would  dearly  lie,  and  this  is  the  proper  answer  to  many 
of  the  ingenloua  hypothetical  cases  suggested  in  the 
course  of  the  argument.  Beg,  v.  Boteler  and  JBeg,  v. 
Adameon  illustrate  the  application  of  the  law  to  auoh 
oases. 

It  waa  urged  that,  by  requiring  the  reasons  for  a  stay 
of  proceedings  to  be  put  into  writing,  to  be  deposited  in 
the  registry,  and  to  be  transmitted  to  the  parties,  the 
Legislature  must  have  intended  th  at  the  reasons  given 
by  the  bishop  should  be  capable  of  being  reviewed  by 
some  court.  I  cannot  myaelf  come  to  this  conclusion« 
for,  aa  already  pointed  out,  there  are  other  objecta  to 
be  attained  by  theae  requisitions  quite  sufficient  to 
account  for  their  introduction  into  the  statute.  Whether, 
in  this  particular  oaae,  the  bishop  is  right  or  wrong  tn 
his  view  of  the  alleged  tendency  of  the  reredoa  I  do  not 
pause  to  inquire.  He  haa  not  decided  anyttiing  what- 
ever aa  to  ita  legality  or  illegality.  He  haa  no  right  to 
decide  that  question  even  aa  between  the  complalnante 
and  their  opponenta  at  the  atage  at  which  he  stopped 
the  proceedings,  nor  indeed  at  any  stage  without  their 
consent.  All  that  he  has'  done  is  to  say  that,  having 
considered  the  whole  drcuoistancea  of  the  oase,  he  Is  of 
opinion  that  proceedings  should  not  be  taken  upon  it. 
The  responsibility  of  saying  this  Is  upon  him.  If  he 
has  bond  fide  considered  the  case  and  come  to  the  con- 
clusion that  future  pfoceedinga  should  be  stayed,  he  has 
a  right  to  say  ao,  and  it  is  his  duty  to  say  so.  So  long 
as  he  acta  in  obedlenoe  to  the  law  hia  opinion  cannot  be 
queetioned.  The  attempt  to  show  that  he  has  not  duly 
considered  the  caae  or  has  not  performed  the  duty  im- 
posed upon  him  by  the  statute  haa.  In  my  Judgment, 
entirely  failed,  and  this  appeal  must  be  allowed,  with 
ooate  here  and  below. 

LoFBs,  L.J.— To  follow  two  such  exhaustive  Judg- 
mento,  in  both  of  whioh  I  entirely  oonour,  la  no  easy 
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considerable  importanoe,  and,  out  of  deference  to  those 
from  whom  I  differ.  I  have  thought  it  right  to  pat  mj 
judgment  into  writing.  The  Publio  Worship  Regula- 
tion Act,  167iy  materially  altered  the  law  respecting  the 
Tight  to  take  legal  proceedings  in  Tarions  eoolesiastical 
cases  and  respectiDg  the  mode  of  proceeding  in  such 
cases.  Under  the  Ohuroh  Discipline  Act  any  person, 
male  or  female,  whether  a  parishioner  or  not,  and 
whether  a  member  of  the  Church  of  England  or  not, 
could  complain  to  the  bishop  of  any  clerk  in  holy 
orders.  Under  the  Public  Worship  Regulation  Act  the 
persons  complaining  must  be  an  archdeacon  or  a  church- 
warden of  tbe  parish  or  any  three  male  persons  of  full 
age,  paiisbioners  of  the  parish  referred  to  in  the  com- 
plaint, and  they  must  be  members  of  the  Ohuroh  of 
England.  The  Church  Discipline  Act  contains  no  ex- 
press provision  applicable  to  cathedrals  or  collegiate 
churches,  whereas  the  Publio  Worship  Regulation  Act 
does  (section  8).  The  complainants  in  the  case  of  a 
cathedral  must  be  three  male  persons  of  full  age,  in- 
habitants of  the  diocese  in  which  the  cathedral  is 
situate,  and  must  be  members  of  the  Church  of  Eng- 
land {ih.).  The  Church  Discipline  Act  merely  declared 
that  upon  complaint  being  made  to  the  bishop  it  should 
be  lawful  for  him  to  issue  a  commission  to  inquire  into 
the  matter  complained  of  (section  3},  or  to  send  the  case 
to  the  court  of  appeal  of  the  pro?inoe  (section  13). 
There  was  no  provision  requiring  him  in  exercising  this 
power  to  give  any  reasons  for  the  course  he  might  think 
fit  to  adopt,  and  it  was  held,  first  in  B»  i.  Bishop  of 
ChichaUr,  7  W.  R.  669,  2  ElL  &  EIL  209,  and  later  in  the 
Bithop  of  Oxford^ i  cose,  that  tbe  blehop  had  a  complete 
dificretiou  as  to  whether  further  proceedings  should  or 
should  not  be  taken,  and  that  bis  only  legal  duty  (if 
any)  in  tbe  matter  was  to  hear  and  consider  the  applica- 
tion.   (See  per  Lord  Blackburn,  5  App.  Cas.,  p.  240). 

The  Public  Worship  Regulation  Act,  1874,  is  ma- 
terially different,  for  by  section  9,  on  the  receipt  by  the 
bishop  of  a  proper  representation,  it  is  his  duty,  within 
twenty -one  days,  to  take  certain  steps  to  have  the  com- 
plaint investigated  and  determined,  *'  unless  he  shall  be 
of  opinion,  after  considering  tbe  whole  circumstances  of 
the  cace,  that  proceedings  should  not  be  taken  on  the 
representation."  Moreover,  if  he  should  be  of  this 
opinion,  he  is  to  state  in  writing  the  reason  for  his 
opinion,  and  such  statement  is  to  be  deposited  in  the 
diocesan  registry  and  a  copy  of  it  is  to  be  transmitted  to 
the  complainant  and  to  the  person  complained  of.  Tbe 
statute,  therefore,  plainly  casts  upon  the  bishop  the 
responsiMI'y  of  stopping  further  fprooeedings.  He  is 
not  required  to  sanction  them;  for  unless  he  U  of 
opinion  iLat  they  should  be  stopped  he  is  bound  by  tbe 
statute  to  do  what  is  necessary  to  hape  the  complaint 
heard  and  determined  in  one  or  other  of  the  modes 
prescribed  by  the  statute. 

In  this  etate  of  the  law  three  questions  arise— viz., 
(1)  What  is  tbe  duty  of  the  bishop  as  regards  forming 
an  opinion  that  proceedings  should  not  be  taken  f  (2) 
Has  he  in  this  case  performed  that  duty  P  (3)  What 
jurisdiction  has  the  High  Court  over  him  in  the  matter  ? 
(1)  With  respect  to  his  duty.  His  duty  is  to  form  an 
opinion.  Formation  of  an  opinion  is  Tery  different 
from  a  mere  exercise  of  will.  It  is  clearly  not  com- 
petent for  the  bishop  simply  to  stay  further  proccNSdings 
by  an  arbitrary  exercise  of  his  will.  He  must  be  of 
opinion  that  they  ought  to  be  stayed.  To  form  an 
opinion  it  is  obviously  necessary  that  he  must  consider 
the  case  to  which  his  attention  is  directed.  There  could 
be  no  doubt  on  this  point  even  if  the  statute  went  no 
further;  but  the  statute  expressly  requires  him  to  con- 
sider *'  the  whole  circumstances  of  the  case."  These 
words  are  to  my  mind  very  important  They  show  that 
he  is  to  consider  mors  than  what  in  legal  language  may 
be' described  as  the  issues  raised  by  the  complidnants. 
**  The  whole  circumstances  of  the  case  *'  embrace  more 


than  the  matters  directly  in  controversy.  The  ezpiei- 
sion  indndes  circumstances  of  time  and  of  plaos,  sod 
the  consequences  which  will  follow  in  any  partionltt 
case  if  the  proceedings  are  stayed,  and  also  those  whioh 
will  follow  if  they  are  not. 

The  court  has  no  right  to  narrow  these  words.  Tlis 
effect  of  them  is,  on  the  one  band,  to  emphaaiss  tlie 
duty  of  the  bishop  fairly  to  consider  the  particalsr  esM 
before  him,  and  honestly  to  form  an  opinion  upon  it; 
and,  on  the  other  hand,  the  effect  of  the  words  is  not 
only  to  empower  him,  but  to  require  him  to  take  a  wide 
and  not  a  narrow  view  of  the  case;  to  consldsr  all  its 
circumstances— ^.f.,  every  circumstance  material  for 
forming  an  opinion  upon  the  question  whether  prooeed- 
ings  should  not  be  taken.  The  bishop,  as  will  be 
further  pointed  out  presently,  is  not  at  liberty  to  set 
any  law  of  the  land  at  defiance,  and  he  cannot,  vndsr 
coTer  of  forming  an  opinion  under  the  power  oosfened 
upon  him  by  this  section,  prevent  the  law  fron  being 
enforced  against  persons  who  persist  in  doing  fhst 
which  he  knows  to  be  plainly  illegal. 

But  what  is  legal  or  illegal  with  respsct  to  imager 
crosses,  crucifixes,  and  other  things  of  the  sect  in 
churches,  depends  on  whether  they  do  or  do  not,  or  will 
or  will  not,  encourage  or  lead  to  idolatrous  or  sapec^ 
stitious  worship,  in  the  place  where  they  are  or  sis  to 
be  put ;  and  if  in  any  particular  case  the  bishop  ii  of 
opinion  that  a  particular  image,  cross,  cruoiflx,  or  otiisr 
piece  of  sculpture  has  no  tendency  to  encourage  moh 
worship,  he  is,  in  my  opinion,  perfectly  jnstiilsd  in 
stopping  litigation  on  the  subject.  In  every  sooh 
case  it  appears  to  me  that  the  bishop  may  propsrly 
oonsider  what  are  called  the  interests  of  the  Ohunh  ia  . 
the  matter,  by  which  I  understand  the  advantsgei  oi 
disadvantages  (to  other  persons  than  those  compUioiog 
and  complained  of)  which  will  result  from  stoppiog 
further  litigation. 

To  exclude  such  considerations  would,  in  my  oplaioa, 
be  unduly  to  limit  his  power  and  duty  to  consider  "the 
whole  circumstances  of  the  case."  The  bishop  if 
empowered,  and  is  bound,  to  consider  "the  whols 
circumstances  of  the  case,"  but  it  may  well  hsppea 
that  one  or  two  circumstances  render  all  the  otben 
comparatively  immateriaL  When  that  does  happen  tbs 
bishop  need  no  longer  oonsider  these.  He  is  not  boond 
to  waste  his  time  in  thinking  over  any  ciicafflstsiiM 
which  is  or  which  becomes  unimportant.  He  hss  ooa* 
sidered  it  as  soon  as  he  has  made  up  his  mind  tbst  it 
requires  no  further  consideration.  Having  consideied 
"the  whole  drcnmstanoee  of  the  case,''  andcosM  to 
the  opinion  that  proceedings  should  not  be  taken  oa 
the  representetion,  the  bishop's  next  duty  is  **to  stito 
in  writing  the  reason  for  his  opinion."  This  mut 
mean  his  reason  for  the  opinion  at  which  hehas  aizifed; 
the  reason  which  has  infinenced  him  and  on  whioh  bii 
opinion  is  based.  If  he  does  this  he  diiobargeo  Ui 
duty  in  this  respect,  cTon  although  other  persons  nsy 
think  the  reason  unsatisfactory. 

Whether  bis  reason  can  be  reviewed  by  any  o^ 
tribunal  is  an  entirely  different  question,  whioh  I  w 
examine  presently,  but  so  far  as  the  bishop  is  cooeeoisd 
hs  has  complied  with  the  statute. 

(2)  I  pass  now  to  the  second  question — ^Has  the  Ushop 
in  this  oaae  performed  his  statutory  duty  P  It  is  oiged 
that  he  has  not,  because,  first,  he  haa  misapprebended 
the  case,  and,  secondly,  he  has  considered  ciroamstsDoes 
ontside  it,  and  which  ought  not  to  have  ioflnenosd  hitt. 
The  contention  that  the  bishop  haa  misapprehended  tbe 
case  is  based  upon  his  view  of  the  EoBder  ca$t  and  of  Iti 
bearing  on  tbe  present  case.  The  differencei  between 
the  two  are  obTious  enough. 

In  the  Exsier  eate  there  was  no  representation  of  s 
omoifix,  nor  of  the  Orndflxion,  nor  of  the  Virgin  ^U/Ji 
nor  was  there  in  that  case  any  suggestion  that  $jV 
supeittitious  rcTerence  had  been,  or  was  likely  to  be, 
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pdd  to  an  J  flguras  forming  fwrt  of  the  reredoa.  The 
recedoe  in  St.  Paul's,  which  the  bishop  in  this  case  bad 
to  consider,  does  contain  a  representation  of  the  Cnioi- 
flzion  and  of  the  Virgin  Uarj,  and  the  representation 
made  to  the  bishop  states  that  these  do  tend  to  ensoorage 
inpentitions  doTotions. 

Notwithstanding  theae  differences,  the  bishop  states 
in  hie  reasons  that  the  main  question  of  principle  here 
atissaehas  been  already  decided  in  the  Exeter  ecus; 
sad  that  the  sole  object  of  the  proceedings  now  pro- 
posed is  merely  to  determine  whether  there  may  be 
ezflsptioBS  to  the  principle  there  laid  down,  and  whether 
the  isrcdos  in  St.  Paul's  is  such  an  exception.  He 
fuitiisr  itatoa  that  it  appears  to  him  impossible  to  say 
that  the  difSsrenoe  between  the  two  erections  is  of  very 
gnie  iiaportancey  or  that  one  offers  serious  temptations 
to  iddlstry  and  the  other  does  not.  Theae  statements  of 
the  biihop  show,  to  my  mind,  conclusi?e]y  that  he  has 
coBsidnsd  the  present  case ;  that  he  has  compared  it 
with  the  ^IxflffroaM;  that  be  has  come  to  the  conolu- 
aion  that  the  lenlpturea  complained  of  in  the  St.  Paul's 
rsrsdoi  are  parts  of  an  erection  which  is  deoorati?e  in 
its  object  and  character,  and  are  not  likely  to  encourage 
sopentieions  dcTotion.  This,  in  my  opinion,  is  the  fair 
nasningof  the  bishop's  statement;  and,  this  being  its 
mesDfaig,  he  has  not,  in  my  opinion,  misapprehended 
^  esse  in  the  smaUeat  degree.  Whether  the  reredos 
in  St  Paul's  does  or  does  not  tend  to  encourage  super - 
ititioas  reference  or  idolatry  is  a  question  of  fact  or  o( 
opinion.  The  complainants  say  it  does,  and  they  want 
to  ha?e  that  question  tried.  The  bishop  haa  considered 
thii  Tery  point  and  thinks  that  the  reredos  has  no  suoh 
teadsney.  If  he  be  right,  the  Exeter  ease  shows  that 
the  medos  in  St.  Paul's  is  not  unlawful ;  if  he  be 
WR»g,  be  will  have  made  a  mistake,  the  effect  of  which 
I  will  consider  preaently.  But,  right  or  wrong,  he 
has  not  misapprehended  the  case  befora  him,  but  has 
ooaridsied  it  carefully  as  by  law  be  was  bound  to  do. 

1th  next  contended  that  the  bishop  baa  considered 
triicnmatanees  outside  the  caae,  and  which  ought  not  to 
hsfohifliieneed  him.  His  obserfations  on  litigation  on 
moh  a  matter  aa  the  reredos  show,  it  ia  said,  that  he 
has  eacesdsd  his  power,  and  that  he  has  not  performed 
the  dnty  hnpoa«d  upon  him  by  the  statutes.  The 
lihhop'sobaervationa  are,  howeter,  made  with  reference 
to  the  ease  before  bim.  He  has  already  atated  in  effect 
that  he  apprehends  no  danger  of  the  reredos  being  per- 
^ntsd  to  supeiatitioua  or  idolatrous  worship ;  and,  that 
behig  so,  he  depreoates  litigation  on  the  subject.  Here 
■gain  his  risw  of  the  innocent  tendency  of  the  reredos 
^yjmtifles  him,  in  my  opinion,  in  considering  the 
efieot  of  litigation  about  what  appears  to  him  ao  barm- 
m  an  erection.  If  he  had  taken  a  different  view  of  the 
tendea^  of  the  aculpture  the  caae  would  have  been 
ntirely  different.  The  conclusion  at  which  I  haTe  ar- 
rived on  this  part  of  the  case  is  that  the  bishop  has  per- 
lormsd  the  duty  impoeed  upon  him  by  statute. 

Bat  he  may  have  made  a  mistake,  and  this  leads 
BM  to  examine  the  last  question  which  aiises^viz. 
P)  what  jurisdiction  the  High  Court  baa  over  him. 
^e  FftbUc  Worship  Eegnlatlon  Act  gires  no  appeal 
°«n  the  refusal  of  the  bishop  to  allow  proceedings 
^  be  taken  on  the  lepreaentatlon  made  to  him. 
Hor  is  there  any  appeal  from  suoh  refoaal  under 
^  ctber  statute  or  Utw.  It  foUows  that  his  ded- 
m  h  final  and  that  there  is  no  appeal  from  it. 
if  ha  has  made  a  mUtake  it  cannot  be  rectified  ;  and 
vhilhw  the  mlatake  is  one  of  fact  or  one  of  law  is 
™^taial.  The  only  remedy  is  to  lay  before  him  a 
^i«prasentatkm  porting  out  the  supposed  ndstake. 
Be  ooQid  then,  and,  if  satisfied  that  he  ought,  he,  of 
yy»  would,  correct  his  mistake  by  not  staying  pro- 
Jlf^nafi  OB  the  renewed  repreaentation.  But  the  High 
^vthaanojorladletionover  him  on  the  ground  that 
^haimadea  mlatake;  nor  can  it  review  his  reasons 


because  those  reasons  appear  to  the  coart  unsatis- 
factory. 

The  law  upon  this  point  was  so  fully  examined  in 
the  case  of  Juliue  v.  Biehop  of  Oxford  that  it  is 
unnecessary  to  enlarge  upon  it.  Bat  it  would  be  a 
great  mistake  to  suppose  that  the  High  Court  has 
no  Jnrisdiotion  over  bishops  in  suoh  cases  as  those  now 
under  consideration.  The  duty  of  every  biibop,  as  of 
every  subject,  is  to  obey  the  law,  whether  he  approves 
of  it  or  not,  and  if  he  fails  to  perform  that  duty  he 
immediately  beoomes  amenable  to  the  High  Court.  If 
a  repreaentation  ia  made  to  a  bishop  under  the  Public 
Worship  Begulation  Act,  the  bishop  has  no  right  to 
stay  proceedings  upon  it  until  he  has  considered  the 
whole  circumstances  of  the  case,  and  come  to  the 
opinion  that  proceedings  upon  it  should  not  be  taken. 
If  he  etays  prooeedlngs  without  considering  the  case, 
he  can  be  compelled  by  mandamut  to  perform  his  duty ; 
so  if  he  refuses  to  state  his  reason  in  writing  a  mandamus 
would  lie.  By  requiring  the  bishop  to  state  his  reason 
in  writing,  to  deposit  it  in  the  registry,  and  to  send 
copies  to  the  parties  the  Legislature  has  done  muoh  to 
insure  a  careful  consideration  of  the  case  under  a  due 
sense  of  responsibility,  and  has  rendered  it  possible  for 
a  court  of  law  to  ascertain  whether  the  bishop  has  done 
his  duty  or  not  His  duty  is  to  consider  each  particular 
case  submitted  to  him,  to  give  his  mind  to  that,  and  not 
to  stay  proceedings  respecting  it  unless  he  is  of  opinion 
that  in  that  particular  case  proceedings  ought  to  be 
stayed.  It  is  not  to  be  supposed  that  a  bishop  is  un- 
worthy of  the  trust  rsposed  in  him  by  the  Lsgislature, 
nor  that  he  will  not  honestly  endeavour  to  perform  it. 
But  if  any  biahop  should  be  so  ill-adviaed  aa  to  aet  him- 
self against  the  law,  and  to  atay  proceedings  with  a  view 
to  defeat  the  law,  be  would  be  disregarding  hia  duty ; 
and  the  court  would  not  be  imposed  upon  by  any 
specious  argument  to  the  effect  that  the  bishop  had 
duly  considered  the  caie.  In  such  a  case  a  mandamMe 
would  clearly  lie,  and  this  is  the  proper  answer  to  many 
of  the  ingenioua  hypothetical  cases  auggested  in  the 
course  of  the  argument.  Reg,  v.  BoteUr  and  Beg.  ▼. 
Adameon  illustrate  the  application  of  the  law  to  such 
cases. 

It  was  urged  that,  by  requiring  the  reasons  for  a  stay 
of  proceedings  to  be  put  into  writing,  t  o  be  deposited  in 
the  registry,  and  to  be  transmitted  to  the  parties,  the 
Legislature  must  have  intended  th  at  the  reasons  given 
by  the  bishop  should  be  capable  of  being  reviewed  by 
some  court.  I  cannot  myself  come  to  this  conclusion, 
for,  as  already  pointed  out,  there  are  other  objects  to 
bs  attained  by  these  requisitions  quite  sufAcient  to 
account  for  their  introduction  into  the  statute.  Whether, 
in  this  particular  caae,  the  biahop  is  right  or  wrong  in 
hia  view  of  the  alleged  tendency  of  the  reredos  I  do  not 
pause  to  inquire.  He  haa  not  decided  anything  what- 
ever  aa  to  ita  legality  or  illegality.  He  has  no  right  to 
decide  that  question  CTcn  as  between  the  complainants 
and  their  opponents  at  the  stage  at  which  he  stopped 
the  proceedings,  nor  indeed  at  any  stage  without  their 
consent.  All  that  he  haa'  done  is  to  say  that,  having 
considered  the  whole  circumstances  of  the  case,  he  is  of 
opinion  that  proceedinga  should  not  be  taken  upon  it. 
The  reaponsibility  of  saying  this  is  upon  him.  If  he 
has  h<md  fide  oonsidsred  the  case  and  come  to  the  con- 
dnsion  that  future  proceedings  should  be  stayed,  he  has 
a  right  to  say  so,  and  it  is  his  duty  to  say  so.  So  long 
as  he  acts  in  obedience  to  the  law  bis  opinion  cannot  be 
queetioned.  The  attempt  to  show  that  he  has  not  duly 
considered  the  caae  or  has  not  performed  the  duty  im- 
posed upon  him  by  the  statute  has.  In  my  Judgment, 
entirely  failed,  and  this  appeal  must  be  allowed,  with 
costs  here  and  below. 

LoPBt,  L.J.— To  follow  two  suoh  exhaustive  Judg- 
ments, In  both  of  which  I  sntirely  concur,  Is  no  UMf 
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m«lter;  still,  the  oase  being  so  important*  anfl  a^  we 
KTd  rpver»ing  the  decision  of  the  Queen 'm  Bench  DiTisiou, 
I  have  cooimittf  d  mj  judgment  to  writing,  puttiug  it  in 
the  »horte^t  possible  compass,  and  I  will  read  it.  The 
considerations  upon  which  the  decision  in  this  oare 
dfppnd^  firp,  in  mj  opinion,  more  limited  than  those 
which  liave  bi>en  advanced  in  argnmen*-,  or  which 
were  dt-riif>ped  in  the  judgments  in  tito  court  be- 
low* Abftract  propositions  of  law  and  fact  have 
been  debated,  which  it  is  not  oecessary  to  decide  in 
Older  to  dptcrmine  the  question  now  before  the 
court.  Wh^-tber  the  ordfr  nhi  for  a  mandamus 
»ho)ild  Ve  niBde  Mhsr.lute  depends  on  the  true  construc- 
tion of  hections  8  and  9  of  the  Public  Worship  Act, 
1874.  It  doeH  not  srem  material  iu  detail  to  consider 
The  law  up  to  that  time.  It  is  dear  from  the  decision  in 
JuJiiiS  V.  The  Buhop  of  Oxford  that  up  to  theJb  time 
the  bishop  under  tlie  Cbuich  DiscipHne  Act  bad  a  dic- 
rretton  with  which  the  temporHl  court  could  not  inter- 
f-ip.  HU'i  lie  HTgumput  it  pertinent  that  the  Legislature 
would  not.  be  likdy  to  tHke  awajr  that  discretion  with- 
out usiug  rUsr  and  uumittakeable  languago  to  that 
pjfeot.  But  it  is  admitted  that  under  the  Public 
Worship  Act,  1874,  the  biahop  hae  a  diecretion,  but,  it 
is  Mid,  A  diftrrent  kind  of  dircretion,  and  of  a  more 
limited  character  than  that  which  he  poaseaaed  before 
that  time.  That  it  is  different  I  agree,  but  that  it  is 
more  limited  I  do  not  admit.  It  is  a  discretion  which 
inuat  be  exercised  in  accordance  with  the  terms  of  the 
statute,  but  when  so  exercised,  it  is  as  large  and  as 
'  incapable  of  being  reviewed  aa  was  tha  disoretion 
Tested  in  the  bishop  before  1874. 

1  will  now  construe  the  9th  section  of  the  statute  aa  I 
nnderstand  it.  Section  8  deala  with  the  representation, 
which  must  now  for  the  first  time  bo  made  by  somebody 
intereated,  and  in  this  respect  la  different  from  the 
Qhuroh  Discipline  Act,  where  the  bishop  may  be  put  iu 
motion  by  anybody.  Then  section  9  provides  that  the 
Uabop  is,  within  twenty-one  days  aftar  reeeiving  the 
representation,  to  transmit  it»  unlesa  be  shall  be  of 
opinion,  after  considering  the  whole  cironmstanoea  of 
the  case,  that  pioceedings  should  not  be  taken  on  the 
representation,  in  which  case  he  shall  state  in  writing 
ibe  reason  for  hia  opinion.  The  bishop  is  boond  to 
transmit  nnlese  be  complies  with  this  requirement.  It 
is  a  condition  precedent  to  his  staying  proceedingsw  I 
think  these  words  are  partly  enabling  and  partly  re- 
strictive— -enabliog  as  declaring  that  the  biehop  may 
eonaider  the  whole  circumstances  of  the  oase,  by  which  I 
nnderstand  not  only  the  direct  circumstances  to  which 
his  attention  has  been  called  by  the  representation,  bat 
also  all  other  surrounding  and  collateral  circumstances 
irikieh  are  material  to  be  considered ;  enabling,  there- 
fore, as  enlarging  the  basis  on  whioh  the  dieoretion  may 
proceed ;  restriotiTC  aa  requiring  him  to  state  bis  reason 
in  writing,  and  thus  placing  a  fetter  npon  any  arbitrary 
cv  capricious  exercise  of  his  discretion.  An  arbitrary  or 
capridons  exercise  of  his  discretion  wonld  be  no  exercise 
at  all.  Before  the  Act  of  1874  sncfa  an  exercise  was 
poasible,  and  it  could  not  have  been  reviewed,  because 
there  was  no  means  by  which  It  conld  be  examined  or 
discovered. 

There  are  several  objecta,  it  may  be  suggested, 
which  the  Legislature  contemplated  whMi  it  required 
the  bishop  to  state  his  reaaoa.  Firat,  that  which 
I  have  .already  stated— namely,  to  make  it  impos- 
sible for  a  bishop  to  act  from  mere  caprice;  secondly, 
to  give  publicity  to  the  grounds  on  which  he 
was  acting;  thirdly,  to  inform  the  complainants,  and 
thua  give  them  an  opportunity  of  amending,  U  they 
thought  fit,  their  representation.  But  I  am  clear  that 
the  Legiblature  never  intended  to  letter  an  honest 
exercise  by  the  bishop  of  his  discretion,  or,  so  long  as 
the  statutory  vequirementa  were  complied  with,  to  make 
that  reviewable  by  Tnandamtia  which  waa  not  reviewable 


before.  If  the  reason  or  reasene  given  by  tbs  kiihaf 
waa  or  were  irrelevant  to  the  matter  in  hand,  if  ftiy 
amounted  to  no  reason,  were  nogatoiy  or  iUueiy,  I 
doubt  not  hot  that  a  mancfamtis  would  ge,  beeansa  te 
bishop  would  not  have  exercised  such  a  discretion  upa 
the  matter  as  could  be  coneidtrc^d  in  point  ot  lav  a  dii> 
r ration  whioh  he  was  justified  in  exereisiag.  la  pHst 
of  fact  he  would  have  exercised  uo  discreticn.  Astothi 
AufAciencyof  the  reason  or  reasons  either  ia  lavoiiA 
fact  no  temporal  court  can  inquire ;  that  la  a  matter  {» 
the  bishop,  and  the  bishop  alone.  A  court  of  lanr  don 
not  nit  aa  a  court  of  appeal  'from  the  bishop  to  a^p 
whether  he  has  exercised  his  discretian^  if  hehsaoai^ 
wis^y  or  not,  though  if  he  haa  no  discretion  it  iai| 
compel  him  to  do  hia  duty  and  act.  It  there  is  say 
reason  put  forward  u^on  which  the  exeroim  of  tba 
bishop'a  diaaietton  may  propeily  proceed,  sad  the 
bishop  honeatly  exercises  it,  in  my  opinion  a  laaa^iaaa 
will  not  go.  I  believe  this  to  be  the  law,  aad  the 
principle  whidi  baa  always  govert^ed  the  issuing  tosa 
inferior  txibuoal  a  writ  of  mandamuu  To  bold,  olhufr- 
wise  would  be  to  give  an  appeal  Uy  mandamui  vhsa  is 
appeal  is  given.  It  would  be  turning  the  right  tea 
mandamua  into  a  right  of  appeal  against  reasQaauA 
opinioaa  of  the  bishop  when  he  haa  exerciaed  his  dijcn* 
tion. 

But  it  is  said  **  after  considering  the  whole  drcw*^ 
stances  of  the  case"  are  not  words  enabling  the  hvkof 
to  take  all  the  circumstances  of  the  case,  whether  direet 
or  collateral,  into  his  consideration,  but  compelllag  hia 
to  take  into  consideration  every  dccumatauoe,  both  direct 
and  collateral,  and  that  if  he  omits  one  material  eifcua* 
stance,  mandamua  should  go.  I  entinly  disagree  vitt 
this  contention.  The  bishop  may  consider  one  laatenii 
circumstance*  think  it  enough,  and,  disregerdbg  aay 
others,  found  his  opinion  upon  that.  For  instancy  ia 
this  case,  he  might  have  said,  **^I  have  coasidersd  tiii 
allegation  in  the  repreaentatiou  that  theae  images  tead  to 
encourage  ideas  and  devotions  of  an  unautiioiiisd  kiad. 
I  think  they  are  church  decorations,  and  hav^aonek 
tendency " — and  this  though  there  nuiy  ha  othft 
circumstances  in  the  oase  which  he  might,  U  he  tiioogiit 
fit,  have  considered.  But  it  seema  unneesesKy  to 
pursue  this  oontenliou,  for  I  am  of  opinion  that  ia  tUi 
oase  the  bishop  bad  considered  the  whole  drcamflaaeei 
of  the  caae^  and  nothing  which  is  not  a  drcuaMtsnos  bi 
the  case  material  for  his  consideration.  The  oaly  ^ 
to  gauge  the  drcumstancea  which  he  has  oonrtdsradii 
to  look  at  hia  reasons  I  find  nothing  in  them  iodioatuig 
any  omission  or  commission — I  meau  any  act  cf  Qsii«iMi 
in  not  contidering  any  material  droumstauee^  or  seta 
of  commisftion  in  coneideiing  any  immaterial  nrcaia- 
stance.  In  order  to  justify  this  maitdamuB  the  hisliope 
reasona  must  lead  the  court  to  the  eoodusiou  tbatba 
has  considered  irrelevant  circumstance^  to  the  ezdn* 
fion  of  relevant,  or  that  his  reasons  are  futile,  aad  hit 
thus,  as  I  have  said  before,  exerciaed  no  dkeretitt 
at  all. 

Thia  being  my  opinion,  it  is  unneeeisary  t)  conttM 
the  matter  any  farther,  because  it  cannot  be,  and  ie  no^ 
aoggested  that  he  has  considered  irrelevant  reaMtf  to 
the  exclusion  of  relevant,  or  that  his  reasons  aie  iw» 
The  suggestiQa,  so  fir  as  I  can  understand  il,  iit^ 
he  haa  conaldered  more  than  he  ought.  I  deeire^  bow- 
ever,  to  expreas  the  construction  which  i  place  oa  taa 
language  of  the  bishop  in  his  reply  to  the  representatioa. 
He  says,  in  effect,  "  I  have  coasidared  tho  whole  dnan^ 
stances  attending  your  representation.  I  ^^ndcndiid 
that  you  wish  to  litigate  whether  the  images  deeeniM 
iu  your  repreaentation  have  any  tendency  to  idolabT* 
and  whether  their  erection  ia  permitted  by  law.  U^ 
looked  at  theae  imagee.  I  am  well  aeqaainlad  with  tw 
reredoa  at  Exeter.  I  have  oarelnlly  read  the  deddm  » 
PhiilpotU  T.  Boyd.  Between  the  images,  whiei  » 
that  case  w«e  ^decided  not  to  be  idolatxoos»  and  tM 
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i  xef  erred  to  in  your  representation  there  may  be 
dUlecenoee  in  detdl^  but  thoee  diflarenees,  U  m§j,  ave 
ao  pnantofaatiel  and  inaSgniflcant  that  thej  are 
HOTomad  bj  the  aame  prinoiple  as  that  laid  down  in 
FhmpUk  f .  Boyd." 

Hian  the  biahop  prooeede  to  apeak  of  litigation ;  he 
U^B  down  ao  haii-and*fa8t  rale  against  litigation ;  on 
tiie  oontnry,  he  aaje  it  ie  aometimes  neoeaaary,  but  un- 
daainble  when  the  matter  is  trifial  and  the  reault 
Aoabtfnl.  He  meana  that  he  doubts  if  there  ia  anj 
bBaach  of  chnroh  disoipUne  in  this  case;  that  if  there  is, 
it  la  trivia^  and  not  of  anfacient  aubstanoe  to  juatitj 
Wgation.  fie  doea  not  pat  forward  litigation  ai  an 
abetraet  and  Independent  reaaon,  bnt  rather  aa  an 
Mnplfflftation  of  what  he  has  said  before. 

I  OBBD«t  bnt  think  that  this  is  the  meaaing  of  the 
Uahop'a  kmgnage^  and  that  anyone  carefully  reading  it 
'■tmld  ao  miderataad  it.    It  is  said  the  bishop  has  mis- 
ifprelMnded  FhiUpotU  ▼.  B^yd.     I  do  not  tUnk  he 
hna ;  on  the  oontraxy,  he  has^  in  my  Judgment^  oorreotly 
imdentood  it,  and  rightly  applied  the  principles,  there 
laid  down,  to  the  present  ease.    Bat  if  he  misappte- 
hnided  FhiBpoiis  t.  Boyd,  proTided  the  consideration 
of  that  oaao  was  in  hia  diseretion,  it  would  be  no  groand 
far  a  asandoatttf.    Xhe  decision  in  tliat  oaae  waa  a 
cfecaBatance  for  him  to  consider.    Litigation  and  the 
pvotaaUa  reanlt  of  litigation  waa  also  a  matter  which  he 
waa  entitled  to  regard.    In  my  judgment,  the  bishop 
haa  gi^eift  in  writing  reasons  npon  which  the  exercise  of 
Us  diaeretion  may  proceed,    and  haa  eaeioiaed    that 
dJoontiofn  honeatly.    He  ia  not  called  upon  to  oonaider 
the  whole  oircnmstanoea  of  the  caae  aa  contended  for  by 
tiie  learned  counsel  for  the  complainants,  bnt  if  he  is, 
in  ^y  opinion  the  bishop  haa  considered  every  material 
diwiaiatancey  both  direct  and  collateral^  and  has  not 
considered  any  drcumstanoe  which  was  irrelcTant    The 
learned  Jndgea  in  the  court  below,  whose  decision  pre- 
vailed, appear  to  me  to  ha?e  been  terrified  by  the  extent 
of  the  power  and  responsibility  which,  if  his  contention 
waa  maintained,  woold  be  reposed  in  the  biahop.    If  the 
oonatmction  of  the  9th  aectien  of  the  Act  of  1674  is 
dear,  it  appeara  to  me  this  is  a  matter  with  which  we 
have  no  coneexo.    Many  of  the  arguments  nrged  by  the 
learned  counsel  for  the  complainauts  would  no  doabt 
huTC  been  moat  material  matters  to  consider  when  the 
Bm  waa  paaaing  throogh  Parliament,  hat  are  inapplic- 
able now.    The  jodgea  do  not  make  the  law;  they 
administw  it,  and  that  howeyer  much  they  may  dis- 
approve  or   dislike  it.     Boom    people   may  think  it 
nndeaifable   Oat    biahops    should    possess  so  laige  a 
diacvetion  aa  that,  which  we  think,  under  the  Act  of 
lB7d^   thej  are  entitled   to  exercise.     It  ia  aald  that 
are  homan,    and    may  abuse    the    diaoretion 
t  in  them.    So  may  jodgea  and  other  high  func- 
to  wliom  great  powers  are  intrusted.      Ttie 
guarantee   lor  their  integrity  and  honest  discharge  of 
tiwir  dntiea  is  their  antecedents  and  the  force  of  public 
amnion.     I  venture  to  think  that,  having  regard  to  the 
Ugh  ebaraoter  of  the  men  in  whose  hands  discretion  is 
plaasd  by  the  Act  of  1874^  the  risk  of  abase  ia  remote, 
and  one  which  the  Legislature  might  safely  determine  to 
I  am  of  opinion  that  tlie  decision  ef  the 
I'a  Bench  Division  should  be  revemed,  and  the 
rale  for  a  mandamus  be  discharged. 

Appeal  alkueedf  with  eoiU,  including  the  cotie  of  the 
Lem  amd  Okapitr  of  St,  PauVs, 

Solieitork  fox  the  Biahop  of  London,  iSee,  Bolton^  d: 
Xfc. 

SoUcitoffe  for  the  Bean  and  Chapter  of  St.  Paul's, 
BrookM^  Jmtkinst  &  Co. 

Sdidtoim  for  the  respondentp,  WainwriqlA  A  BaiUie. 


From  Chan.  Div.  Dec.  10,  IL 

Stujlbt  v.  Diplock.  (a.) 

Covenant '^Aettraint  of  ircuk -^  Prohihiiion  againit 
carrying  on  particular  (tisineas— Biistness  of  **  ladiu* 
out  fitter  " — Overlapping  bucineciCB, 

The  ptaintiff  carried  on  the  hutinees  of  *'ladict* 
oulMing"  on  premieet  held  under  lease  containing  a 
coeemant  hy  the  Ueser  not  to  consent  to  the  husineu  of 
**ladiet^  ouifiUing"  being  carried  on  at  or  upon  the 
adjoining  premises^  also  belonging  to  the  lessor,  The 
defendants  bteame  lessees  of  these  adj>nning  premieH, 
with  notice  of  this  covenant,  and  b*gan  to  earry  en 
Vtertat  tks  business  of  **fan6y  drapers  and  hosiers,^'  m 
the  course  of  which  they  sold  some  urtides  the  sale  of  which 
consUtuted  part  of  the  busitms  of  **  ladies'  outfitUng'* 
edso.  The  plaintiff  brought  an  action  to  restrain  the 
defendantt  from  carrying  on  t?ie  business  of  ladies* 
outfitting.  It  appeared  from  the  eviffenoe  that  the 
busineises  of  **  fancy  draper  and  hosier  "  and  **  ladies" 
outfitting  *'  overlapped  in  respect  of  the  sale  of  the  above 
articles. 

Held,  assuming  that  the  effect  of  the  oovenand  was  siuch 
as  to  make  it  obUgtOory  upon  the  defendants,  having 
notice  of  the  covenant,  not  to  carry  on  the  busiriest  of 
"ladies*  outfitting*'  {as  to  which  the  court  gave  no 
decision),  yet  that  such  an  obligation  was  not  broken  by 
reason  of  the  defendatits  selling,  in  the  course  of  their 
butiness  as  "fancy  drapers  and  hosiers,**  some  of  the 
articles,  the  scie  of  which  constituted  part  of  the  businese 
also  of  ** ladiea*  outfitting**  as  the  termn  of  the  covenant 
did  not  prohibit  the  sale  of  any  specific  articles  sold  in 
the  course  of  the  business  of  **  ladies*  outfitting*' 

Feilden  v.  Slater,  17  W.  B.  485,  L.  B.  7  Eq.  5^3, 
dietinguiihed. 

Decision  of  Eekewicb,  J.,  reversed. 

Appeal  from  Kekewfeh,  J. 

The  aetion  was  for  an  in  J  auction  to  restrain  the 
defendants  from  eorryiog  on  the  basioess  of  *' ladies' 
oatfltting  *'  At  Ko.  9,  Uount  Pleasant,  Tunbridge  Wells, 
and  the  question  raised  on  the  appeal  was  whether  the 
defendants,  by  reason  of  their  selling  certain  articles 
of  ladies'  uodeielothing— viz.,  "vests,"  *^ drawers,** 
^'spencers,"  and  *' combinations "  (wbloh  articles  were 
all  made  on  hosiery  frames,  and  were  composed  of 
merino,  wool,  or  cotton,  but  not  of  linen) — were  in  fact 
carrying  on  the  bueiness  of  "  ladies'  oatfltting." 

The  plaintiff  was  the  executrix  of  the  lessee  of  No. 
10,  Mount  Pleasant,  and  the  lessors,  who  were  also  the 
owners  of  the  adjoining  houses,  Noa.  9,  11,  and  12,  had 
covenanted  with  the  lessee  of  Ko.  10,  his  execatorv, 
administrators,  and  assigns,  that  the  leasors  woald  "  not 
permit  or  suffer  to  be  carried  on  in  or  upon  the  adjoin- 
ing dwdling-hoases  and  shops  Iraowa  as  Kos.  11  and  18, 
Moant  Pleasant,  the  trades  or  busineaaes  of  ladies'  out- 
fitting,  javenUe  outfitting,  or  aale  of  baby  linen,  nor 
give  their  consent  to  auch  trades  or  buainesses  being 
oarried  on  at  or  upon  the  shop  No.  9,  Siount  Pleaeant, 
then  occapied  as  therein  mentioned "  (viz.,  by  a  wine 
merchant). 

The  lessee  of  Ko.  10,  Mount  Pleaaant,  and,  after  hia 
death,  the  plaintiff,  aa  his  executrix,  carried  on  at  Ko. 
10  the  buaineases  of  ladies'  outfitting,  Juvenile  outfitting, 
and  sale  of  baby  linen.  In  September,  1885,  the 
assigns  of  the  original  lessors  of  all  the  above-mentioned 
houses  agreed  to  grant  a  lease  of  Ko.  9  to  the  defend- 
ants, Meaars.  Diplock  Brothers,  and  the  defendants,  il^ 
was  admitted,  took  with  noticd  of  the  restrictive  coire 
nant  entered  into  by  the  lesaora  in  the  leaae  of  Ko.  10 
In  March,  1888,  the  lease  of  Ko.  9  was  granted  to  tb'^ 
defendants,  and  the  lease  contsined  a  covenant  by  the 

(a.)  Reported  by  M.  J.  Blakb,  Esq.,  Barri8ter-at-Law« 


324 


THE  WEEKLY  EEPOBTEB.    u-h-js,  18,0.1   Vol.  XXXYHI. 


CotxT  OP  Appsau 


8tuabt  v.  Diplock. 


OOUBT  OF  ApPBAL. 


defeadants  with  th«  laMors  not  to  oarry  on  vpon  the 
prenlaet  the  bosinetaefl  of  "ladies'  ontfltting  (except 
^esta  and  ttockingt,  which  the  trade  term '  hoelery '  In- 
cludes), Javenile  outfitting,  or  sale  of  baby  lineUi  being 
the  bufcinets  carried  on  at  the  adjoining  shop  by  Mrs. 
Stuart"  (the  plaintiff).  The  busineas  of  *Madiea* out- 
fitter," aa  it  appeared  from  the  eTidenee,  conaiated  in 
the  eale  of  all  articlea  of  underclothing  required  hj 
ladiea,  and  of  aome  other  articlea  also,  snob  aa  hata, 
capa,  and  handkerohiefa.  The  defendanta  carried  on  at 
No.  9  the  buaineaa  or  trade  of  '*  fancy  drapera  and 
hoeiera,"  in  the  courae  of  which  thej  add  the  four 
aboTe-mentioned  daaaea  of  artidea  of  ladiea'  under- 
dothing. 

Kekewich,  J.,  hdd  that  aa  the  aale  of  the  abota- 
mentioned  artidea  formed  an  eaaentid  part  of  the  buai- 
neaa of  **  ladies'  outfitting/'  the  defendanta,  by  reason 
of  the  aale  of  auch  artidea,  were  in  fact  carrying  on  the 
buaineaa  of  **ladiea'  outfitting/*  and  he  accordingly 
granted  the  injunction  againat  them  aaked  fur  by  the 
plaintiff. 

The  defendanta  appeded. 

EveriUt  Q.d  and  Daunty^  for  the  appellanta.— Goto- 
nanta  in  reatraint  of  trade  must  be  conatrued  strictly : 
Oerman  t.  Chapman^  85  W.  B.  808,  7  Oh.  D.  871,  at 
p.  876;  Holt  ▼.  CoUyer,  89  W.  B.  608, 16  Oh.  D.  718  ; 
and  eapecidly  ao  in  the  the  case  of  auoh  a  composite 
buaineaa  aa  that  of  *<  ladies'  outfitter."  The  trade  of 
"ladies'  outfitter"  and  that  of  *< fancy  draper  and 
hosier  "  o?erlap  each  other  in  reapect  of  the  ule  of  oer- 
tdn  articlea,  but  the  ade  of  auch  artidea  by  a  hoaier 
cannot  be  add  to  conatitute  a  carrying  on  of  the  business 
of  "  ladies'  outfitter." 

They  referred  alao  to  Jone$  t.  Bone,  18  W.  B.  489, 
L.  B.  9  Eq.  674,  in  whioh  FeOden  t.  Slater,  17  W.  B. 
485,  L.  B.  7  £q.  583,  was  explained. 

Warmingionf  Q.O.,  and  Ohadwyek^ffeaUy,  for  the 
respondent. — ^Though  the  coTenant  by  the  lessors  of  the 
plaintiff  ii  only  a  ooTenant  "not  to  consent  to"  the 
bueiness  of  ladies'  outfitting  being  carried  on  at  Ko.  9, 
yet  the  defendants,  haTing  admittedly  had  notice  of 
that  covenant  when  they  took  their  lease  of  No.  9, 
wodd  in  effect  break  that  covenant  by  carrying  on 
there  the  business  of  '*  ladies'  outfitting"  :  Noitingham 
Brick  and  Tile  Co.  i.  Butltr,  34  W.  B.  405,  16  Q.  B.  D. 
778.  The  evidence  shows  that  the  busineas  "ladies' 
outfitter"  conaiata  in  the  ade  of  all  articles  and  gar- 
ments worn  underneath  the  outaide  dress  of  ladies ;  the 
ade  of  the  four  dasses  of  abo?e-mentioned  articles 
which  the  defendanta  sell  forms  a  substantial  part  of  the 
business  of  a  "  ladies'  outfitter,"  and  such  sde  therefore 
conatitutea  a  breach  of  a  covenant  not  to  carry  on  the 
buainesa  of  ladiee'  outfitter :  Feilden  v.  Blaier* 

OoTTON,  L.J. — ^Tbia  la  an  action  brought  by  a  lady 
who  ia  entitled  under  a  lease  to  the  shop  numbered  10, 
Mount  Pleasant-avenue,  where  ahe  carriea  on  the  buai- 
nesa of  "  ladiea'  outfitting/'  and  ahe  auea  to  restrain  the 
defendanta  from  carrying  on — ^as  she  alleges  they  are 
carryiog  on— the  buaineaa  of  "  ladiea'  outfitting/'  on  the 
ground  that  the  defendants  took  their  leaae  with  notice 
of  a  covenant  contdned  in  the  lease  made  by  their 
landlord  to  the  plaintiff,  and  which  covenant  the  plaintiff 
dleges  prevents  the  defendants  doing  what  they  are 
doing 

The  covenant,  however,  ia  merely  that  the  landlord 
ahdl  not  give  his  consent  to  the  carrying  on  of  the 
buaineaaes  of  Isdies'  outfitting.  Juvenile  outfitting,  or 
sde  of  baby  linen,  in  the  houae  occupied  by  the 
defendanta.  The  queation  whether  auch  a  covenant  la 
one  which,  upon  the  prindple  of  Ttdk  v.  MoxTiay, 
would  render  the  defendanta  liable  to  be  restrained  is 
an  important  queation,  but  I  do  not  propoae  to  give  any 
opinion  upon  it,  as  the  point  was  not  serloudy  argued 


before  us  by  the  appellant,  and  I  only  refer  to  the 
question  to  mention  that  I  do  not  decide  k. 

The  defendants  say  that  they  are  not  carrying  on  tiis 
budness  of  "ladies'  outfitter."  The  evidence  ataom 
that  the  business  of  "  ladies'  outfitter  "  Is  the  adHng  of 
all  articles  of  undcrdothing  required  by  ladiea,  sad 
also  the  adllng  of  some  other  artides  such  si 
hats,  caps,  and  handkerchiefs.  The  defendsali 
carry  on  a  hosiers'  and  drapers*  badness,  and  also 
sen  some  of  the  artides  sold  by  a  "ladies'  outfitter.* 
Kekewieh,  J.,  came  to  the  condnalon  that  the 
bualness  of  a  ladies'  outfitter  could  not  be  sncoaarfully 
carried  on  without  the  ade  of  theae  artides,  and  that, 
therefore,  tiie  defendants  were  carrying  on  the  boafaMU 
of  a  ladies'  outfitter,  and  he  therefore  grsnted  sb 
injunction  against  them.  In  my  opinion,  however,  that 
is  wrong,  and  the  test  applied  Is  erroneous.  If  it  were 
shown  that  the  sde  of  these  partionlar  artielei  sab- 
atantially  made  up  the  business  of  a  ladled  oatfltter, 
the  case  wodd  be  entirely  different.  But  the  mere  sale 
of  one  or  two  essentid  articles  sold  by  a  ladles'  outfitter 
— e.^.,  corsets  or  stays— Is  not  carrying  on  the  bariaM 
of  *"  ladies'  outfitter/'  nor  can  it  be  add  that  aajoie 
who  sells  ooiaets  and  stays  only,  is  a  '^  ladies'  outfitter." 
As  Bowen,  LJ.,  put  it  during  the  argument,  if  a  Dia 
sold  a  great  number  of  things  not  sold  by  a  "lafifli^ 
outfitter,"  and  did  not  sell  a  number  of  things  vfaioh  a 
"ladies' outfitter"  did  sell,  but  did  sell  some  of  inch 
thingsi  could  it  be  sdd  that  he  was  carrying  oa  tlM 
business  of  a  "  ladies'  outfitter  "  P  The  covensnt  does 
not  prohibit  the  defendants  from  selling  aay  of  the 
articles  sold  by  a  "ladles'  outfitter,"  but  dmplj 
from  carrying  on  the  bualness  of  ladies'  outfitter,  ke. 
If  it  were  proved  that  there  was  a  mere  colourable  omii- 
sion  of  some  of  the  articles  sold  by  a  ladies'  ootfitter, 
the  case  might  be  very  different.  There  is  no  sridesce 
of  anything  of  that  Idnd. 

In  my  opinion  there  la  nothing  on  the  evideaee  luf- 
fident  to  show  that  the  defendanta  are,  in  fact,  earrjiog 
on  the  business  of  a  ladies'  outfitter.  As  to  the  eaae  of 
Feilden  t.  Slater,  there  the  terms  of  the  cofentBt 
expreasly  prohibited  the  aale  of  wine  and  apirits,  and  la 
the  defendant  waa  aelling  wine  and  spirits  he  was 
breaking  the  terms  of  the  covenant.  The  appeal  sRut 
succeed. 

BowBK,  L.  J. — ^I  am  of  the  same  opinion,  and  as  we  an 
differing  from  the  learned  Judge  bdow  I  will  add  s  few 
worda. 

I  will  assume— though  by  no  means  satisfied  that  itu 
so — ^that  the  defendants  have  come  under  an  obligatioB 
not  to  carry  on  the  buaineaa  of  **  ladiea'  outflrtsr. 
That  ia  not  the  aame  thing  as  an  obligation  not  to  etfi7 
on  any  part  of  the  business  of  "  ladies'  outfitter."  Tds 
business  of  ladies'  outfitter  is  one  bndnesa,  the  boifasit 
of  a  hoaier  is  another  and  distinct  budness.  Tli«  two 
budnesses  touch  each  other  in  the  sde  of  some  f0V 
common  artides.  A  man  does  not  become  a  ladles  est- 
fitter  simply  by  reason  of  his  aelling  In  the  ^^^'J/* 
another  business  aome  of  the  articlea  whioh  are  *ol^ 
a  ladiea'  outfitter.  I  do  not  think  the  obligation  wW 
I  have  aaaumed  the  defendants  to  be  under  is  broken  vf 
their  taking  what  la  an  eaaentid  part  of  the  boatasfin 
a  ladies'  outfitter,  if  that  part  is  also  an  essentid  pirt  « 
the  business  which  the  defendants  are  carryfaig  on  ^ 
fide  as  hoders ;  nor  even  wodd  the  tddng  of  s  iv- 
atantial  part  of  the  budneas  of  ladiea*  outfitter  he  » 
breach  of  their  obligation  by  the  defendanta,  if  ^"^^ 
waa  alao  a  subatantid  part  of  another  buaineaa  whm  v» 
defendanta  were  not  prohibited  from  carrying  on. 

Of  course  the  defendants  would  not  be  dlowed,  ^ 
the  colourable  pretence  of  carrying  on  the  budneai  ^ 
hosier,  to  really  carry  on  the  business  of  ladiea'  <^^^ 
but  that  is  not  the  oaae  here.    The  epped  thenw" 
sucoeeds,  and  the  action  must  be  dismissed. 
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High  Ooubt. 


In  bb  Robbbti. 


High  Ooubt^ 


*  Fbt,  'L.J. — I  also  eannot  agree  with  the  deebfon  of 
Kekevich,  J. 

The  pblntifl  ia  anlng  the  defendant!  on  the  gzonnd 
that  the  defendants  took  with  notice  of  the  covenant 
contained  in  the  lease  to  the  predecessor  in  title  of  tbe 
plaintiiL    [The  Lord  Jnstioe  read  the  covenant,  and 
•ontinned: — ]    In  the  case  of  Ko.  11  and  No.  IS  the 
Icasors  ooTenanted  not  to  permit  certain  hasinesses  to  he 
earried  on  ;  in  the  case  of  No.  9  thej  only  coTenanted 
act  to  eenaent  to  those  husinesses  heing  carried  on.    The 
defendants    are   tbe  occupants  of   No*   9,    and  thej 
adnittedlj  had  notice  of  that  co? enant.    I  will  only  say 
on  this  iidnt  that  I  am  by  no  means  confinced  that  the 
defendsints   can  be  restrained  from    carrying   on  the 
hosinses  of  ^  ladies'  outfitter  "  on  tbe  ground  that  they 
had  notice  of  each  a  covenant  as  the  above.    But  even  if 
they  conld  be  restrsined  on  such  ground,  in  my  opinion 
tbe  plaintiil's  case  nevertheless  faila.    l^e  covenant  re- 
lates to  the  three  husinesses  mentioned  in  it,  but  it  does 
act  relate  to  any  parts  of  those  three  businesses ;  there 
is  no  covenant  not  to  sell  sny  particular  articles  ydth  re- 
ference to  those    three  businesses.      In    my  opinion 
covenants  of  this  kind  ought  not  to  be  stretched  beyond 
the  ordinary  meaning  of  tbe  words  and  expressions  used 
in  them.     The  business  of  ladies'  outfitting  is  conversant 
with  the  sale  of  ladies  underclothing.    A  ladies'  outfitter 
sells  some  articles  sold  also  by  hosisrs  and  many  articles 
not  sold  by  hosiers,  and  trice  vtr$a.    The.  two  businesses 
overlap.     Can  it  be  said  that  because  a  person  carrying 
<;n  the  bnsinesa  of  a  hosier  sells  some  of  the  articles  sold 
1^  a  ladies'  outfitter  he  is  therefore  carrying  on  the 
baainesa  of  a  ladies'  outfitter  P    Such  a  condnsion  could 
net  be  artived  at  without  the  pressure  of  necessity.    In 
wj  opinion  tbe  defendants  are  not  carrying  on  the 
barineaa  of  a  ladies'  outfitter,  and  the  appeal  must  tbere- 
loie  be  allowed. 

Appeal  allowed. 

Solicitors,  E.  Cheettr ;  Sole,  Turner,  &  Knight. 


Wiib  dtt^MVt  oC  Swtitt. 


Ksy.j.    I  Aug.  5,  1889. 

In  re  Bobebts.  (a.) 

Solicitor  and  client — Mortgage  to  Bolicitor — Solicitor's 
remuneration — Profit  coete — Right  to  charge. 

A  dolieOor  cannot  charge  hie  client  with  profit  eoete 
for  the  preparaiion  of  a  mortgage  from  the  client  to 
kimedf. 

Adjourned  summons. 

In  1880  John  Miles  Evans  applied  to  his  solicitor. 
Thomas  Roberts,  to  procure  him  a  loan  of  £2,100  upon 
property  be  was  about  to  purchase  at  Great  Ms] rem. 
Boberts  tried  to  obtain  the  money  from  various  persons, 
but,  finding  he  could  not  procure  the  whole  amount,  he 
arranged  to  obtain  £1,2C0  of  it  at  4}  per  cent,  from  a 
third  person  on  first  mortgage,  and  to  lend  the  remaio- 
zng  £900  himeelf  on  second  mortgage  at  5  per  cent., 
and  to  this  arrangement  Evans  acceded.  The  purchase 
was  accordingly  carried  out,  and  both  mortgages  were 
prepared  by  Boberts,  the  solicitor,  and  duly  executed. 
The  mortgage  to  Boberts  contained  a  clause  enabling 
him  and  any  other  person  interested  in  the  mortgage 
nioney  as  a  solicitor,  to  charge  and  be  paid  for  business 
done  by  him  in  relation  to  such  mortgsge  money  or  the 

(«.)  Beported  by  a  H.  F.  Chbutxb,  Esq.,  Barrister-at- 
Law. 


mortgaged^  premises  in  like  manner  as  if  he  were  not 
himself  interested  therein,  and  ae  if  he  were  acting  as 
solicitor  tor  another  perton. 

On  the  86th  of  March,  1889,  Evans  obtained  an  order 
for  delivery  of  Roberts'  bill  and  taxation  thereof, 
whereupon  Boberts  delivered  a  bill  made  out  aooording 
to  the  system  of  charging  before  the  (General  Order 
under  the  Solicitors^  Bemuneration  Act,  1881,  and 
comprising  all  the  work  connected  vrith  both  the 
mortgages.  Upon  taxation  the  taxing  master  allowed 
the  charges  for  preparing  the  £1,800  mortgage,  but 
disallowed,  amongst  other  items,  the  whole  of  the  costs 
of  preparing  the  £900  mortgage  to  Boberts,  though  he 
allowed  oertein  items  for  work  done  after  the  execution 
of  the  mortgage,  holding  that  such  work  came  within 
the  power  of  charging  contained  in  the  mortgage. 
Boberts  carried  in  objections  to  the  disallowance  of  the 
items  for  the  preparation  of  the  mortgage  to  himself, 
alleging,  as  his  grounds  of  objection,  that  the  work 
charged  for  had  been  nndertaken  upon  Evans'  own 
instructions,  that  the  work  was  for  Evans'  benefit  in 
enabling  him  to  borrow  money,  and  that  be  (the 
solioitor)  was  professionally  responsible  to  Evans  for 
the  proper  negotiation  of  the  terms  of  the  entire  loan 
of  £2,100,  and  also  for  the  proper  preparation  and 
colnpletion  of  the  second  mortgsge  for  £900  (part 
thereof)  to  himself.  The  taxing  master,  however,  over- 
ruled the  objection,  on  the  ground  that  a  solicitor  could 
not  make  a  profit  of  his  position  as  mortgagee. 

Boberts  then  took  out  this  summons  to  have  his 
objections  allowed,  and  for  a  reference  back  to  the 
taxing  master  to  vary  his  certificate  accordingly. 

Marten,  Q.O.,  and  Maidlow,  for  Boberts.— There  is  no 
authority  upon  the  question  whether  or  not  a  solicitor 
who  prepares  a  mortgage  to  himself  from  his  client  is 
entitled  to  profit  costs;  but,  in  the  abeenoe  of  an 
authority  to  the  contrary,  the  solicitor  is  so  entitled.  It 
is  unreasonable  that,  when  a  client  asks  his  solioitor  to 
advance  him  money  on  mortgage,  the  solicitor  should 
not  be  entitled  to  charge  for  his  time  and  trouble  in 
preparing  the  mortgage.  [Kat,  J.— In  Sdater  v.  Cottam, 
5  W.  B.  744,  Eindersley,  V.O.,  says  that  a  solioitor. 
mortgagee  acting  for  himself  in  a  suit  in  defence  of  his 
own  title  cannot,  as  against  a  second  mortgagee,  claim 
more  than  his  costs  out  of  pocket.]  That  case  is  over- 
ruled by  London  Scottish  Benefit  Society  v.  Chorley, 
32  W.  B.  523.  781,  12  Q.  B.  D.  452,  13  Q.  B.  D.  872, 
which  decides  that  where  a  solicitor  defends  an  action  in 
person  and  obtains  judgment  be  is  entitled  to  the  same 
oosts  as  if  he  had  employed  a  solicitor.  And  In  re 
Donaldaon,  27  Gb.  J>.  644,  33  W.  B.  Dig.  61,  decides 
that  where  one  of  a  body  of  mortgagees  is  a  solicitor, 
acting  as  solicitor  ia  enforcing  the  security,  he  is  en- 
titled to  profit  costs. 

Levettf  for  Evans.— A'  mortflragee  cannot,  in  the 
abeecce  of  express  contract,  aMx  to  the  mortgaged 
property  any  burden  clogging  the  equity  of  redemption  ; 
ueiiher  can  he  impose  a  personal  burden  on  his 
mortgagor.  The  mortgagee  stands  in  a  ^uost-fiduoiary 
relation  towards  the  mortgagor.  Here  the  mortgagee 
was  preparing  the  mortgage  in  his  own  interest,  and  for 
his  own  benefit,  and,  therefore,  he  is  not  entitled  to 
charge  for  it  as  solicitor.  The  mortgagee  can  only 
charge  the  mortgagor  for  the  preparation  of  the  mort- 
gage by  his,  the  mortgagee's,  solicitor  ;  but  here  the 
mortgsgee  had  no  solicitor,  for  he  did  the  work  himself. 
The  mortgagor,  therefore,  cannot  be  charged  with  any 
profit  costs  for  the  preparation  of  this  mortgage. 

Martin,  Q.O,,  in  reply. — Profit  oosts  were  allowed  to  a 
solicitor. mortgagee  in  a  redemption  suit.  Price  v. 
M*Beth,  12  W.  B.  818. 

-   Eat,  J.— In  this  case  the  solicitor  not  only  prepared 
the  mortgage  to  the  third  person— the  costs  of  whiohi 
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Wood  v.  Gsjm<»t,— >In  bb  Pabbt« 


HiVBOouxt. 


being  mortgagee's  oosto,  the  moitgagor  has  admitted  his 
liabilitj  to  pay,  and  therefore  allowed  them  to  be  inoliided 
in  the.biU— bnt  he  has  aiao  nharged  jsoflt  oosta  for  the 
preparation  of  the  mortgi^^  to  himself*  The  xeason 
whj  these  eosts  sho«ld  not  be  allowed  is  not  that 
of  anj  fldnciai^  relation  between  the  solieitor  and  the 
mortgagor,  but  that  they  are  not  the  mortipagor'e  eoets 
at  all.  They  are  mortgagee's  eosts ;  and  the  only  way 
in  which  they  oonld  be  allowed  is»  if  there  is  & 
mortgagee  against  whom  they  ooold  be  cha^ged^  and 
who  would  hate  to  pay  them  to  his  own  sdUdtor,  and 
oonld  then  ohai^e  them  to  the  aoctgqpor.  Bat  here  there 
was  no  mortgagee  who  had  to  jMgr  to  any  soUoitor  ;  the 
mortgagee  lias  no  eolioitor  to  peepare  the  mortgage,  for 
he  does  the  woric  himself »  and  therefore  he  oannot  charge 
any  costs,  because  tfaey^ncTer  ezietedat  alL  I  therefore 
disallow  these  costs. 

8olioitorB,ray2er,  SHleman,  A  Umdtrwood,  for  T.  A  T. 
IMerU,  Worcester ;  EUi$,  JTiuuiay,  A  Bartrum. 


Wood  v.  Gsnosr.  (a.) 

IVacftee— Partaion— /SegiMif  for  MU^Proof  of  iUk  ai 
hearing-^Inquiry  in  cAamiert. 

In  a  pariitUm  adUm  the  coigri  will  «o<,  as  a  gmurai 
ruU^  at  tbt  reqttui  tf  ptrmm  who  tiaim  to  he  inkruted 
in  a  moitly  of  the  property,  make  an  order  for  immediate 
9ak  without  firtt  directing  an  inquiry  as  to  ihe  persons 
interested  in  the  property. 

The  court  may,  however,  when  ihe  vcdue  of  the 
property  is  small,  make  an  order  at  the  trial  for  im- 
mediate sale,  on  satisfactory  evidence  heing  produced  as 
to  ihe  persons  interested. 

Action. 

This  was  a  partition  aolien  in  which  the  plaintiffs 
were  the  owners  of  a  moiety  of  the  property  and  the 
defendants  were  the  owners  of  the  other  moiety.  The 
plaintiffs,  by  their  etatement  of  daim,  asked  for  a  sale. 
The  estimated  Talne  of  the  property  was  £10,000. 
Thsre  was  an  affidaiit  that  all  the  persons  interested  in 
the  property  were  parties. 

ff.  M.  Humphry,  tot  the  plaintiib.-^The  pkdntiffs' 
desire  an  order  for  an  immediate  sale  without  an 
inqoiry  being  first  directed  as  to  the  persons  interested. 
The  affldafit  is  sniBcient  eridenoe  that  all  the  peraoos 
interested  are  parties  to  the  action. 

In  re  Stedman,  W.  N.,  1888,  p.  119,  and  fVUlis  t. 
Willis,  ante,  p.  7,  were  referred  to. 

W.  Baker  ;  and  Oswald,  appeared  for  the  Tarioue  de- 
tsndante. 

NoBTH,  J.— 'I  do  not  consider  In  re  Btedman  is  an 
authority  that  in  all  partition  actions  the  title  to  the 
property  is  to  be  prored  in  conrt  at  the  hearing.  Buoh 
a  course  may  be  Tery  proper  in  simple  oaeee,  and 
especially  if  the  Tahie  of  the  property  is  small.  In  the 
present  case,  however,  the  title  appears  to  depend  upon 
a  complicated  pedigree,  and  the  ralue  of  the  property 
is  considerable.  I  think  it  will  be  more  eonfenient  and 
more  for  the  interest  of  the  parties  in  the  present  case 
that  the  ordinary  inquiry  as  to  the  title  should  be  made 
in  chambers.  I  will  gife  leaTe  to  apply  in  chambers  for 
an  order  for  sale. 

Solicitors,  Torr  A  Oo, ;  W.  Montgomery  White ; 
Chester  A  Co, 

ifi.)  Seported  by  G.  E.  Jbffbbt,  Esq.,  Barristei-at-Law. 


In  re  Pasjkx. 
Sopn  V,  J^^JL.  (a.) 

Will -^Annuity  ^Security   for    annuity -^EigM  tf 
annuitant  to  have  estate  converted, 

A  testator,  after  hequeathing  certain  legadee  cad 
annuities,  dedared  that  the  residue  of  his  property,  after 
payment  of  kis  'debts  and  funeral  and  tesfamailsry 
expanses  and  the  legacies  and  annuities,  tkseid  is 
divided  among  his  nert  of  kin  and  heiresses  as  though  he 
had  died  intestate.  The  testator  died  possessed  of  rsA 
estate  (consisting  of  freeholds  and  lecwekolds)  of  hargs 
value.  The  leaseholds  and  part  of  the  fresholdi  wm 
suhjed  to  mortgages,  AH  the  testator^s  debts  {ether  ikm 
the  mortgage  debts)  and  his  fvnercd  and  testaemterg 
expenses  had  been  paid  out  of  the  personal  ettalU,etii 
there  was  a  balance  of  £3.000  in  the  handt  of  ihe 
surviving  executors,  V^  annuities  had  been  pundeeUg 
paid.  The  annuitants  Maimed  to  ham  ihe  ieMm^s 
leoHholds  eM  and  the  mortgage  debts  paid  out  ef  ^ 
proceeds,  and  a  sufficient  sum  invested  to  provim  fir 
their  annuities. 

Held,  that  the  annuitants  were  not  entOled  to  ham  the 
leaseholds  sold;  they  were  only  entitled  to  ham  fk 
annuities  properly  secured, 

Webber  v,  Webber,  1  Sim,  A  8,  31 1»  and  Ehig  •» 
Bfalcot,  9  Ba,  692,  approved, 

8.  H.  Parxy  (who  died  on  the  18Ch  of  Bseeata^ 
1887),  by  his  will  dated  the  4th  of  May.  1887,  alfiw 
appeintteg  John  Leak  and  0.  H.  Hedgton  ezsselaa^ 
and  gi?ing  to  each  of  them  £100,  directed  theot  to  ysf 
to  his  father  and  mother  an  annuity  of  £800,  sad  t» 
continue  such  annuity  to  the  survUor  of  them  for  hb 
or  ber  life  as  the  case  might  be. 

The  testator  also  bequeathed  to  his  mother  for  her 
life  a  separate  additional  annuity  of  £100.  And  ha 
directed  his  executors  to  pay  an  annuity  of  £100  to  eseh 
of  his  four  sisters,  Emily,  Katharine,  Florenos,  isd 
Edith ;  and  in  the  event  of  the  death  of  any  one  or 
more  of  his  siststs,  to  give  the  snrrifors  the  beneflt  of 
their  deceased  slater  or  sisters'  annuity,  so  that  in  the 
end  the  last  survlTing  slater  might  enjoy  the  inoonaof 
the  four.  And  the  testotor  also  directed  that  the 
annuity  of  £300  thereinbefore  bequeathed  to  his  fsthtf 
and  mother  should  go  to  his  eistera  or  sister,  st  tha 
case  might  be,  on  the  death  of  the  sorrivor  of  hit 
father  and  mother,  so  that,  in  fact,  the  snrYiving  sifter, 
in  the  event  of  her  ontlifiog  the  parents,  might  becasia 
entitled  for  her  life  to  £700  per  annum.  And  the  teitar 
tor  continued  as  follows :—"  This  wUl  is  merely  w^ 
by  me  in  consequence  of  the  intestacy  oieated  by  aj 
recent  marriage,  and  to  provide  for  my  parents  and  uf 
sisters  should  my  death  occur,  it  being  my  incentisn,. 
after  due  consideration  of  the  subject^  to  make  a  wOl 
which  shall  deal  with  my  entire  estate.  Hesavhik^ 
should  I  die  before  signing  such  will,  I  declare  that 
the  residue  of  my  property,  after  payment  of  my  debto» 
funeral  and  testamentary  expenses,  and  the  legsdaa  and 
annuities  hereinbefore  directed  to  be  paid,  shall  ba 
divided  among  my  next  of  kin  and  heiresses  as  thoogh 
I  had  died  intestate  with  respect  thereto.*' 

At  the  date  of  his  death  the  teaUtor'a  real  estate  eon- 
sisted  {inter  alia)  of  four  theatres— viz.,  (1)  the  Avenm 
Theatre  in  London,  which  was  held  by  the  Restaur 
under  a  lease  for  a  term  of  eighty  years  from  the  29th 
of  September,  1880,  at  the  annual  rent  of  £750.  Ihs 
testator  had  sublet  this  theatre  for  twenty-one  7^ 
from  the  1st  of  March,  1882,  determinable  at  the  wd 
of  the  first  fourteen  years,  at  an  anoual  rent  of  £8,yjf 

(a.)  fieported  by  Qt,  E.  Jarr bby,  Esq.,  Barrister-at-Lsw» 
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TMM^Ing  to  biauelf  two  stalls  and  a  box,  which  pro- 
dmed  as  aterase  net  annual  income  of  £350.  The 
tlieatva  was  rabject  to  a  mortgage  for  £5,000.  The  net 
praflt  arkiiig  from  tbe  theatre  was  £2,10d  17««  6d.  (2) 
TIm  Gfweawicb  Theatre,  which  was  held  under  a  lease 
far  •  term  of  seventy-one  jears  from  the  28th  of 
l>aaoailier.  1863,  at  the  annual  rent  of  £350.  This 
tkeatre  h^  been  underlet  by  tbe  testator  for  a  term  of 
lonrteaa  years  from  the  18lh  of  August,  1884,  deter- 
wnnafale  at  the  end  of  the  first  seran  years,  at  an  annual 
taut  of  ^50.  It  was  subject  to  a  mortgage  for  £2,000. 
The  net  profit  arising  from  it  was  £186  8s.  4d.  (3) 
The  Hull  Theatre,  which  was  freehold.  It  was  subject 
to  a  mortgage  for  £5,500.  It  had  been  let  by  the 
tralafor  for  seven  or  fourteen  years  at  the  annual  rent 
W  £1,317  6s.  8d..  and  the  net  annual  income  of  it  was 
MSB  llsb  8d.  (4)  Tbe  Southampton  Theatre,  which 
«aafraabold.  It  had  been  let  on  agreement  for  lease 
ai  tbe  annoal  rent  of  £700,  and  the  net  annual  income 
id  it  waa  £629  lie.  6d. 

The  testator's  mother  died  in  bis  lifetime*  His  father 
mirrivcd  him,  and  at  the  date  of  the  testator's  death 
vaa  about  eigbty.two  years  of  age.  All  the  tsstator's 
ftmr  sjatara  survived ,  and  at  the  date  of  the  testator's 
death  were  of  ages  varying  from  fifty-^ghtto  foxty-onN 
ttioa  the  teetetor's  death  the  annuities  had  bean 
pnneiiially  paid. 

This  wtia  an  originating  summons  taken  out  by  Hr#. 
Scott  (one  of  tbe  testator's  two  daughters)  as  plahitiff, 
^giinat  Leak,  the  aurriving  executor,  the  trustees  of  tbe 
maniage  settlement  of  Mrr.  Anderson  (the  testator's 
oChar  danehter),  Mr«  and  Mrs.  Anderson,  the  testator's 
istfaer,  and  the  tefetator'a  four  siaters  as  defendants, 
aakfaig  (1)  That  the  executor  mightbe  at  liberty  to  raise^ 
by  a  mortgage  of  tbe  Avenue  Theatre,  such  a  sum  aa 
<with  the  sum  of  £2.000  in  the  hands  of  the  executor) 
would  be  sufficient  to  discharge  the  mortgage  debts  of 
tbe  testator ;  (2)  That  the  annuities  bequeathed  by  the 
wiU  should  be  secured  by  a  first  mortgsge  on  the 
Sottthaapton  and  Hull  Theatres,  the  charge  of  the 
annnities  on  the  residue  of  tbe  testator's  astute  (subject 
to  tbe  mortgage  to  be  created  as  aforesaid)  remaining 
undUstarbed,  with  liberty  to  the  annuitants  to  apply  to 
tbe  court  for  additional  or  other  securities  in  ease  the 
annuitias*  or  any  of  them,  ahould  fall  into  arrear ;  and 
ttat,  after  payment  of  the  interest  on  the  said  mortgage 
and  of  the  aaid  annuities,  the  residue  of  the  annual  in* 
come  of  the  teatator'a  estate  should  be  paid  as  it 
accrued,  as  to  one  moiety  to  the  plaintiff,  and  as  to  the 
other  moiety  to  the  trustees  of  Mrs.  Anderson's  marriage 
aaftflencat. 

All  tbe  testator's  debts  (except  his  mortgage  dehta) 
and  hia  funeral  and  testamentary  expenses  had    been 
-paid  out  of  hia  peraonai  estate,  and  there  waa  a  balance  ^ 
of  £2,000  iu  tbe  bauds  of  tbe  executors. 

Tbcie  waa  eHdenoe  of  a  surveyor  that  if  sold  the 
Aveaae  Theatre  would  realus;»  at  least  £25,680,  and  that 
tbe  Oreeowicb  Theatre  would  reallsa  at  leaat  £2,600. 
With  jf  gard  to  tha  Hull  Theatre  another  surveyor  de* 
peaed  lbat»  it  aold,  it  would  realise  at  least  £2,600. 
While  aa  regards  tbe  Southampton  Theatre  another 
aurvcyor  deposed  that,  if  aold,  it  would  realise  at  least 
£8,000. 

.The  testator's  father  and  four  siaters  desired  that  the 
leasehold  tbeatrea  should  bo  sold,  and  that  out  of  the 
proseeda  tbe  testator's  mortgage  debts  should  be  paid, 
and  that  tbe  surplus  should  be  invested  in  iuTestments 
in  which  cesh  under  the  control  of  the  court  could  be 
invsatad,  and  that  the  whole  income  of  the  estate  should 
then  be  applied,  first,  in  payment  of  tbe  annuities,  and, 
next,  ia  the  investment  of  the  balance  in  securities  to  be 
appievfd  by  tbe  court,  after  making  such  allowanoa  aa 
the  court  might  think  reasonable  to  the  tastator'a  two 
daaghters. 

Comn$*Bardy,   Q.O.,  and  B.  jtf.  WiUianu,  for  the 


plaintiff.— The  annuitanta  are  only  entitled  to  have  the 
annuities  proper]/  secured.  They  have  no  absolute 
right  to  have  the  estate  o$mverted.  The  court  will  net 
appoint  a  receiver  at  the  instance  of  an  annuitant  if  the 
annuity  is  not  iu  arrear,  but  will  leave  him  to  his  remedy 
by  distress. 

They  referred  to  SoUory  v.  Leaver,  18  W.  B.  59, 
L.  B.  9  Eq.  22 ;  KeU^  v.  Keieey,  22  W.  B.  438,  L.  B. 
17  Bq.  495 ;  Normun  ▼.  Johnenn,  8  W.  B.  300,  29  Bear. 
77 ;  Surrell  v.  DeiewanUt  10  W.  B.  362,  30  Bear.  550. 

NapieT'Eiggine,  Q.C.,  and  JETo^cfane,  for  the  defend- 
ants (other  than  the  annuitants),  referred  to  In  re  Potiert 
50  L.  T.  (N.  S.)  8,  32  W.  B.  Dig.  229. 

BveriUf  Q.G,t  and  Ingle  cTbyce,  tat  the  annuitants.— 
There  ia  no  trust  to  pay  the  annuities  out  of  any  par» 
ticttlar  property.  There  is  mardy  a  bequeet  of  annuities, 
and  iu  such  a  case  the  annuitants  are  entitled  to  have 
the  residuary  estate  converted. 

They  referred  to  Slanning  v.  Style,  3  P.  Wms.  334 ; 
Fryer  v.  Buttar,  8  Sim.  442 ;  Taylor  v.  Taylor,  8  flare, 
120 ;  EUioU  v.  Deanley,  29  W.  B.  494,  16  Oh.  D.  322. 

OowM'Hardy,  Q,0,,  replied. 

Ko&TH,  J.  (after  staMng  the  previsions  of  the  testator's 
will,  and  the  otlier  facts  above  mentioned),  continued  :— 
The  right  of  the  annuitants  is  plain  to  hare  the  eatate 
deared  and  asoertaitted  ;  they  have  a  right,  I  think,  to 
see  that  the  testator!s  dal>te  are  paid  off  and  diacharged. 
When  tbe  mortgage  has  been  dealt  with  in  the  way  pro- 
posed, all  tbe  testator's  debts  will  have  been  paid  and 
discharged,  subject  to  this  observation,  that,  as  regards 
the  two  leasehold  tbeatrea,  the  testator  ia  the  original 
lessee,  and,  therefore,  bis  estate  must  remain  liable  for 
the  payment  of  tbe  rents  reserved  by,  and  the  perform* 
ance  of  the  lessee's  oovqnants  contained  in,  those  leases 
respectively. 

Now  it  is  prepoaed  that  tha  eatate  ehall  be  further 
cleared  for  the  benefit  of  the  aimuitaata  by  adling  tiie 
leasee.  But  that  wHl  not  really  clear  the  estate  any 
more  than  it  will  be  cleared  ao  aeon  as  tbe  mortgage  to 
which  I  have  referred  to  is  mad/r.  The  liability  of  the 
testator's  estate  in  respect  of  tbe  leases  must  nsoessarily 
oontinue  untU  tbe  leases  have  run  oat,  or  a  surrender 
has  been  aooepfead  by  the  landlords.  That  liability  must 
continue,  and,  although^  no  doubt,  the  executor  may  be 
reUeved  from  liability  in  reapeot  of  it,  tbe  liabiUty  of  the 
estate  must  necessarily  aoatinne.  It  is  impoaaible,  bj 
anything  which  is  done  now,  to  get  lid  of  that  liability, 
for  BO  one  has  suggested  that  any  application  has  bean 
made  to  tbe  leasers  to  leleaae  tbe  testator's  estate.  This, 
of  course,  could  only  be  done  on  terms. 

Now  the  question  fti,  whether,  under  these  cinsum- 
atances,  the  annuitants,  who  are  entitled  in  law  to  a 
number  of  contingent  legacies  payable  at  the  dates  at 
which  the  successive  instalments  of  their  annuities 
become  payable,  are  entitled  to  have  the  estate  further 
cleared  by  the  sale  of  these  leasehold  properties,  or 
whether  tbe  proposal  that  aecurity  should  be  given  for 
their  annuities  is  one  which  I  ought  to  adopt,  it  being 
obviously  for  the  interest  of  the  residuary  legatees,  who 
are  absolutely  entitled  to  tbe  residoe,  subject  to  the 
annuities,  ta  oontinue  to  receive  the  rente  which  these 
tbeatrea  produce.  I  say  it  is  obviously  for  their  interest.; 
tbey  say  it  is,  and  one  can  quite  understand  that  it  may 
be  so. 

Have,  then,  the  annuitants  a  right  to  have  these  lease- 
holds soldP  In  my  ophiioa  tbey  have  not.  Several 
caaea  were  cited  by  the  plaintiff's  counsel,  and  I  am  not 
prepared  to  say  that  Mr.  Bveritt'a  comments  on  those 
oaaea  other  than  In  re  FoUer  an  not  well  founded.  ThesB 
are  circumatances  which  diatinguish  those  cases  to  some 
extent  from  the  present  Then  Mr.  Everitt  referred  to 
two  other  cases  as  being  authorities  iu  his  favour,  but  I 
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do  not  tbiok  that  I  can  derive  much  MBietance  from 
either  of  them.    Thej  are  both  Tery  brieflj  reported. 
The  flret  is  Skinning  i.  Style.    In  that  case  the  testator, 
«  being  seised  in  fee  of  some  real  estate,"  partioularlj 
a  farm  of  £200  per  annum  (vhioh  he  kept  on  his  own 
hands),   and    possessed  of    a  very  plentiful    personal 
estate,  devised  to  bis  wife  £80  per  annum  for  her  life 
charged  on  bis  real  estate,  and  devised  also  to  his  wife 
an  annuity  of  £40  per  annum  for  the  life  of  her  mother 
charged  npon  the  residue  of  his  persona]  estate,  payable 
quarterly,"    and  subject  to  that,  the  residue  of   the 
personal  estate  was  given  to  the  testator*8  three  sisters, 
who  were  married  ladies,  in  equal  shares.    The  question 
raised  was  as  to  the  security  which  ought  to  be  given 
for  the  annuity  of  £40.    Nothing  appears  to  have  been 
said  about  the  annuity  of  £30  which  was  charged  on 
the  real  estate,  whether  it  was  considered  hopeless  to 
ask  for  security  for  that  annuity  or  whether  the  parties 
were  satisfied  with  the  security  I  do  not  know.   Security 
was  asked  for  the  £40  annuity,  and  the  suggestion  was 
that  "as  the  personal  estate  was  liable  to  be  in  a  short 
time  wasted  (possibly  by  the  husbands  of  the  wives  to 
whom  the  testator  gave  the  residue),"  therefore  security 
ought  to  be  given  for  the  annui^.     And  it  is  to  be 
noticed  what  was  asked  for  :  "  Therefore  it  was  insisted 
that  the    husbands    of   the  wives   should   give  some 
security  for  the  payment  of  the  same."    I  do  not  find 
that  the  court  was  asked  to  decide  that  the  annuitant 
was  entitled  to  have  the  property  realized  and  invested 
in  Consols,  or  something  equivalent.    There  Lord  Oban* 
oellor  Talbot  said:   ** Generally  speaking,  where   the 
testator  thinks  fit  to  repose  a  trust  in  such  casa  nntil 
some  breach  of   that  trust  be  Bhown»  or  at  least  a 
tendency  thereto,  the  court  will  continue  to  intrust  the 
same  hand  without  calling  for  any  further  security  than 
what  the  testator  has  required;  but  here  the  testator 
himself  has  charged  the  residue  of  his  personal  estate 
with  this  annuity  which  he  intended  should  be  duly 
and  quarterly  paid ;  and  as  this  estate  appeara  to  con- 
sist of  some  bonds  or  seonrities,  let  such  part  thereof  be 
brought  before  the    master    as   may  be  aul&cient  to 
preserve  this  annuity  of  £40  per  annum  for  the  widow." 
That,  as  it  seems  to  me,  if  it  was  a  decision  at  all,  was 
merely  a  decision  that  some  bonds  or  securities  forming 
part  of  the  testator's  personal  estate  were  to  be  set 
aside  for  the  purpose  of  securing  the  annuity.     It 
certainly  does  not  go  the  length  of   showing  that  an 
annuitant  is  entitled  to  have  the  personal  estate  con- 
Teitad  and  an  amount  sufficient  to  secure  the  annuity 
invested  in  Oonsols  or  other  approved  security.     No 
conversion  was  directed,  and,  looking  at  the  form  of  the 
relief  which  was  asked,  I  cannot  see  that  the  Lord 
Ohancellor  decided  that  point  one  way  or  the  other. 
Therefore,  I  cannot  say  that  that  case  assists  me  at  all 
in  deciding  the  present  case. 

Then  Fryer  v.  BuUar  was  referred  to.  But  that, 
again,  is  an  extremely  meagre  report,  and,  although  I 
accept  implicitly  the  decision,  I  am  not  satisfied  how  it 
was  arrived  at.  The  testator  gave  several  legacies,  and 
then  he  gave  an  annuity  of  £40  payable  out  of  his  stock 
of  long  annuities  during  the  life  of  his  servant,  Mary 
Watson.  Then  he  made  a  similar  bequest  to  Mary 
Glarke,  another  servant,  and  ha  added,  **  in  case  of  the 
death  of  the  one  or  the  other,  the  said  Mary  Watson  or 
Mary  Glarke,  my  will  is  that  the  survivor  shall  enjoy 
the  annuity  of  the  other  as  well  as  her  own — that  is, 
£80  a  year — ^for  her  (the  survivor's)  lite;  and  at  the 
death  of  the  survivor  the  principal  out  of  which  the 
whole  of  the  annuity  of  £80  aioee  to  go  to  my  nearest 
of  kin  who  may  be  then  living.  Theae  annuities 
of  £80  are  to  be  secured  at  the  decease  of  my  wife  on 
my  stock  of  long  annuities,  and  made  payable  to  the 
said  Mary  Watson  and  Mary  Clarke  half-yearly."  Then 
the  residue  was  given  to  two  persons  mentioned.  *'  The 
testator  died  possessed  of  £500  long  annuities,  and  the 


question  was  whether  £80  of  the  long  annuiaes  ought 
to  be  set  apart  to  answer  the  annuities  given  to  Hsry 
Watson  and  Mary  aarke,  in  which  ease  they  would  ma 
the  risk  of  the  long  annuities  expiring  in  their  lifsttne, 
or  whether  their  annuitiee  were  a  charge  upon  the  whole 
of  the  testator's  long  annuities."  I  take  it,  theiefoie, 
without  knowing  the  dates,  that  the  long  annnitisi 
would  very  poesibly  expire  before  the  deaths  of  the 
annuitants,  and,  if  so,  the  appropriation  of  £80  long 
annuities  would  clearly  not  be  sufficient  to  provide  with 
certainty  for  the  payment  of  the  annuities.  Then  "the 
Yice-Chancpllor  held  that  a  earn  of  £3  per  cent,  itoek 
producing  £80  a  year  ought  to  bo  purchased  by  mousy 
to  be  raiced  by  sale  of  a  sufficient  part  of  the  long 
annuities,  and  that  the  dividends  of  anoh  stock  ought 
to  be  paid  to  the  annuitants  and  the  eurvivor  of  thssi^ 
and  that  the  remainder  of  the  long  annuities  fell  iato 
the  testator's  residuary  estate,"  and  the  nsidBSiy 
legatees  were  entitled  to  it  under  the  will.  Thea, 
again,  I  do  not  understand  what  the  grounds  wsre  npon 
which  the  decision  was  arrived  at.  It  was  obvious  thst 
something  more  must  be  done  than  the  aetting  apart 
of  £80  long  annuities.  Moreover,  the  annuity  was  to 
be  **  payable  out  of  the  stock  of  long  annnities,"  sad 
whether  there  was  an  arrangement  between  the  psitisi 
or  a  decision  hostile  to  either  party  the  report  does  not 
show.  That  case,  therefore,  does  not  give  me  mash 
help  in  arriving  at  the  principle  which  ia  to  be  foUo»rf 
in  other  oases,  although  it  shows  what  the  leaned 
Judge  thought  it  right  to  do  in  the  particular  cass  witb 
whioh  he  had  to  deal. 

Now  in  the  present  case  it  is  proposed,  first  of  sU,  to 
appropriate  the  freehold  theatres  free  from  any  otiisr 
charge  to  the  purpose  of  paying  annuities.  Thess  free- 
holds produce  at  preeent  a  surplus  income  of  £1,500  ft 
year  available  to  meet  the  £700  annuities.  Bat  the! 
is  not  quite  a  fair  statement  of  the  case,  beoauss,  ia 
arriving  at  the  £1,500,  the  interest,  amountfaig  te 
£247  10s.,  on  the  mortgage  of  £6,600  has  beea 
deducted.  But  as  that  mortgage  will  have  been  pstt 
off  from  other  sources,  the  clear  income  will  Ds 
£247  10s.  more— that  is,  over  £1,700  a  year.  Now ttb 
true  that  that  income  is  produced  by  two  theatres,  sal 
that  a  theatre  is  a  aomewhat  speculative  ^^^"^''^ 
but  the  experience  of  recent  years,  as  appears  by  w 
affidavits,  has  shown  that  ono  theatre  was  buflt  by  «m 
teatator  out  of  his  own  money,  and  the  result  is  tMi 
from  the  land  for  which  he  pays  a  smsdl  rent  be  rs- 
ceives  a  very  much  larger  rent. 

Supposing  that  one  of  theae  theatres— eay  the  thsiwi 
at  Southampton— were  unlet  for  a  time,  there  ^'"W  *? 
be  more  than  £1,100  a  year  available  to  meet  the  iTW. 
If,  on  the  other  hand,  the  theatre  at  Hall  were  unlet  w 
a  Ume,  the  income  from  the  other  theatre  alone  aveu- 
able  to  pay  annuities  would  be  £629,  whioh  would  w 
rather  too  Uttle.  But  of  course  the  other  tfaeatie  wm 
would  remain,  even  if  It  were  not  let,  and  «P*^J"J 
evidence  I  oome  to  the  conclusion  that  ^^  is  «  W 
valuable  property,  although  it  might  not  fetch  so»a« 
as  if  it  were  subject  to  a  lease.  I  do  not  know  whew» 
it  would  or  not,  but  sometimes  if  proper^  is  ^VfTTZ 
In  value  It  might  be  aU  the  better  for  the  owner  tW» 
was  not  subject  to  a  lease.  But  it  seems  to  me  W«  ■ 
proposed  will  give  an  ample  eeourity  for  the  •n""*'?"^ 
Is  there,  then,  any  authority  which  juattfies  ««  »^ 
treating  itP  I  think  the  courij  in  In  re  P^^^TtZ 
waa  very  like  the  preeent  case,  in  prin<rfpl«  ****JJJ! 
the  same  view  ;  and  although  I  feel  some  doubt  www 
I  should  have  applied  the  principle  in  the  way  in  ww» 
it  waa  then  applied  if  I  had  been  deciding  wsl  •fj  j 
yet  that  does  not  affect  the  principle  on  wbiflft  "^  j 
Yioe-ObanceUor  proceeded.  There  are,  bowjf«»^ 
other  eaaea  whioh  appear  to  me  material  on  thli  P^  , 
The  first  is  JFebher  v.  Webber,  1  Sim.  &  B.  811.  »»?  I 
caae  the  testator  ''gave  to  eaeh  of  his  danghtsn^S* 
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«&d  Mftiy  Saisabeth  the  anm  of  £10,000  on  tbeir 
iMpeetlf  e  msrrisges.  And  in  case  their  mother  ahoald 
die  before  tbej  were  married,  then  after  her  decease 
he  gave  them  an  annuity  of  £1,200  to  be  equ&llj 
divided  between  them  eo  long  as  they  both  oontinaed 
nnmarried.  And  after  the  marriage  or  death  of  either 
of  them  after  the  death  of  tbeir  mother  he  ga?e  to  the 
other  In  lien  of  her  moiety  of  the  annnitiee  of  £1,200 
an  anDuity  of  £800  ao  long  as  ahe  continued  unmarried. 
Sarah,  one  of  the  daughters,  married  in  the  teetator's 
lifetime.  In  NoTomber,  1796,  the  teatator  died  leafing 
Baiah  Webber,  hia  widow,  and  his  two  daughters  aur- 
Tiftag*  A  aoit  having  been  inatitnted  for  the  adminia-* 
tration  of.  the  teetator'a  peraona)  eatate,  and  the  master 
bafiog  nported  that  all  the  testator's  debts  and 
legadei^  except  the  £10.000  gi?en  to  M.  E.  Webber, 
had  been  paid,  and  that  £16,000  Bank  Three  per  Cent. 
Amiuitiea,  part  of  the  funds  in  the  cauae,  were,  aoeord- 
iOg  to  the  market  price  of  auch  annuitiea  on  the  day 
manttoned  in  hia  report^  of  the  value  of  £10,000,  that 
sum  waa  earried  orer  to  Miaa  Webber's  account, 
snl^eot  to  the  oontingencies  mentioned  in  the  will 
conceroing  her  l^^y.  On  the  6th  of  May,  1819,  Sarah 
Webber,  the  widow,  died,  upon  which  Miss  Webber 
pNsented  a  petition  insisting  that,  in  the  events  that 
bad  happened,  ahe  waa  entitlo  d  under  her  father'a  will 
to  an  annuity  of  £800.  Upon  thia  petition  an  order  waa 
laade  directing  two  auma  of  £13,333  6a.  8d.  bank 
•nindtiea,  part  of  the  funds  in  the  cause,  to  be  appro- 
piiatsd  to  answer  the  annuity.  Under  theae  ciroum- 
■tanoea  a  petition  waa  preaented  by  aome  of  the  other 
paitiea  to  the  suit  aubmitting  that,  aa  Miss  Webber 
eould  not  be  entitled  both  to  the  legacy  and  the 
aimiiity,  the  two  sums  of  £13,333  6s.  8d.  bank  annui- 
tjes  wrald  at  all  times  be  a  suf&dent  fund  to  answer 
the  legacy  aa  well  as  the  annuity,  and  therefore  pray- 
ing that  the  Aocountant-(}eneral  might  be  ordered  to 
cany  over  the  £16,000  bank  annuitiea  from  Miaa 
Webbst's  acoomit  to  the  credit  of  the  cause  generally ; 
and  that  it  might  be  decided  that  the  two  sums  of 
£13,333  6a.  8d.  bank  annuitiea  ahould  be  a  fund  for 
iBfMiiig  not  only  the  annuity  of  £800  but  also  the 
hffiej  of  £10,000. 

Now,  note  the  Tlce-Ohancelloi's  decision.  ''This 
legatse  being  entitled  to  receive  a  certain  sum  in  money 
lisn  the  event  of  her  marriage  happens,  her  legacy  is 
not  capable  of  being  aeoured  by  the  preaent  appropria- 
tion  of  any  aum  of  atook.  Let  the  residuary  legatee 
lecdve  the  whde  fund  in  court  upon  giving  aeoority  to 
the  satiffaction  of  the  master  for  the  payment  of  the 
kfaqy  ii  the  event  happens.  It  may  be  secured  upon 
hmd  if  he  has  land,  or  by  a  Imu  of  money  upon  land." 
Ihe  whole  fund,  therefore,  was  ordered  to  be  paid  out 
upon  that  security  being  given. 

dat,  as  it  seems  to  me,  is  a  very  strong  authority 
in  support  of  the  view  that  the  annuitants  are  not  en- 
titled to  anything  more  than  security  for  what  is  to 
come  to  them.  I  do  not  find  that  that  case  has  ever  been 
fiaanted  from»  and,  indeed,  it  was  expressly  approved 
of  by  Turner,  L.J.,  when  Yice-Chanoellor  in  King  v. 
MakoU,  9  flare,  692,  In  that  case  a  lessor  claimed 
lacQiity  out  of  the  estate  of  his  deceased  leasee  for  the 
painent  of  rent  to  accrue  due  and  the  performance  of 
the  lessee's  covenants,  the  rent  having  always  been  duly 
paid  down  to  the  death  of  the  leesee,  and,  there  not 
haHagbeen  any  breach  of  the  covenants,  theVice-Ohan- 
ceDof  Mdd  : — '*  The  case  waa  likened  in  the  argument 
to  the  case  of  contingent  legatees.  It  was  said  that 
tnbh  kgaieea,  and  who,  being  Tolunteers,  are  not  to  be 
BMie  favoored  than  creditors,  have  the  right  of  retain- 
ing and  impounding  the  assets  of  the  testator.  But 
•teiy  legatee  has  a  present  right,  and  the  fund  ii  im* 
*  '  to  answer  the  demand  which  exists,  and  is 
by  the  will.  The  argument  oTsrlooks  the  differ- 
a  oontlngeat  debt  and  a  contingent  legacy. 


A  contingent  legacy  is  separated  from  the  assets,  or 
secured,  because  it  is  a  sum  which  in  any  event  is  cer- 
tainly payable  to  some  person,  though  it  may  be 
uncertain  to  whom  it  will  become  payable.  But  a  con- 
tingent debt  is  a  sum  which  it  is  altogether  doubtful 
whether  it  will  ever  be  taken  out  of  the  assets."  I  do  not 
quite  understand  the  distinction  there  taken  between  a 
debt  and  a  legacy.  I  should  have  thought  it  was  equally 
doubtful  whether  a  contingent  legacy  would  ever  be 
taken  out  of  the  assets.  However,  the  Yioe-Ohancellor 
goes  jon  (and  this  is  the  important  passage) : — **  Even  in 
the  caae  of  a  contingent  legacy  the  legatee  iBnot^aa  it  was 
satumed  At  the  bar,  entitled  to  have  a  sum  actually  re- 
tained or  appropriated  to  answer  the  legacy  when  the 
contingency  arises.  That  is  not  an  unusual  way  of  pro- 
viding for  the  legacy;  but  it  is  a  matter  of  arrange- 
ment, not  of  right;  and,  in  strictness,  the  legatee  is 
only  entitled  to  have  security  for  the  payment  of  the 
sum  should  the  contingenoy  arise.  The  case  of  Wehher 
V.  Webber  illustrates  the  diatincUon." 

These  two  cases  seem  to  me  to  be  very  clear 
authorities  on  the  point,  and,  therefore,  I  have  only  to 
see  that  a  proper  security  is  given  for  the  payment  of 
the  annuities.  I  think  the  annuitants  are  entitled  to 
have  such  a  security  as  will  make  it  practically  certain 
that  the  annuities  will  be  fully  paid.  Of  course  the 
appropriation  of  part  of  the  assets  will  not  release  the 
rest  of  the  estate.  Recourse  might  still  be  had,  if 
neeesssry,  to  the  rest  of  the  estate.  But,  in  my  opinion, 
the  proposed  appropriation  of  a  mortgage  upon  the  free- 
hold estate,  notwithstanding  that  it  is  theatrical  property, 
will  be  an  amply  sufQcient  security. 

But  the  residuary  legatees  have,  in  fact,  oilered  more, 
and  I  see  no  reason  why  the  annuitants  should  be 
deprived  of  what  is  oilered  to  them.  Therefore,  I  pro- 
pose to  make  an  order  in  the  terms  of  the  summons. 

I  should  add  that  one  rery  important  feature  in  the 
case  is  the  fact  that  the  annuities  have  all  been  paid 
down  to  the  present  day ;  there  is  not  a  penny  in  arrear. 
If  the  annuities  had  fallen  into  arrear  the  result  might 
have  been  very  different. 

Solicitors,  A.  C.  Bpaull;  Ccilyer,  Briitow,  A  OoJ 
Parker 9  ChrrtUf  A  Parker. 


June  20, 22 ;  Aug.  7, 1889. 


Chan.  Div.  I 
Stirling,  J.  I 

in  re  Wbllb'  Tbttsis. 
Hasbibit  v.  Wslis.  (a.) 

Appoiniment  —  Revocation  —  Special  power-^AppoinU 

ment  by  will — dabeequent  appointment  hy  deed  con' 

taining  power  of  revocation  and  new  appointment^ 

Date  at  which  wiU  takes  effeet-^Oontrary  intention— 

Election-^mUe  Act,  •«.  19,  23,  24,  27. 

By  a  ietUement  dated  in  1842,  and  made  on  the 

marriage  of  A,  {then  an  in/ani}  wUh  B.,  A,  and  B, 

covenanted  that,  as  ioon  a$  A*  attained   tweniy^one, 

certain  real  eetaU  of  which  s^e  isoi  tenant  in  tail,  and 

certain  peraonal  e$tate  to  which  $he  was  entiUed,  thould 

be  conveyed  and  aeeigned  to  ihe  truetete  upon  iruet,  ajter 

the  death  of    A.,   Jor  the  children  of  the  marriage 

as  A.  and  B.  by  deed,  or  the  survivor  of  them  by  deed, 

with  or  without  power  of  revocation  and  new  appoint^ 

ment,  or  by  wiU,  should  appoint,  and,  in  default  of 

appointment,  in  trust  for  the  children  of  the  marriage  in 

equal  shares.    B.  also  settled  a  policy  of  assurance  upon 

his  life  upon  tJ^  same  trusts.      The  joint  power  was 

never  exercised,  and  A.  died  in  1857.    No  disentaUing 

(a.)  Reported  by  W.  Ivimbt  Cook,  Esq.,  Barrister-at- 
Law. 
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(UBttranee  of  her  real  estate  had  ever  been  exeeuted,  and, 
en  her  death,  C,  her  eldeei  son,  entered  into  posseuion 
thereof  as  heir  in  iaiL 

ByadMd  dated  in  1864«  B.,  after  rmiHng  the  d^h 
of  Am  toiihmkt  barring  her  estate  tail,  and  that  C*  was 
her  heir  in  Ml,  appointed  aU  tht  funds  eompriaed  in  lAe 
setOemmi  other  than  the  real  estate  to  hie  four  younger 
children,  and  reserved  to  himsdf  a  power  of  revoeation 
and  new  appointment  by  deed  or  will.  The  trustees 
thereupon  divided  the  funds,  other  than  the  moneys 
secured  by  the  policy,  equcdly  among  the  four  children. 

By  his  wiU,  daitd  in  1869,  B,,  in  express  esDerdH  of 
the  power  contained  in  the  settlement  of  1848,  ap^ 
pointed  certain  specific  sums  to  his  children,  including 
C,  and  the  residue  of  the  funds  thereof  to  C7. 

By  a  deed  dated  in  1878»  B,,  after  reciting  the  deed  of 
1864  and  the  division  of  the  trttst  funds,  and  that  the 
only  fund  then  subfect  to  the  trusts  of  the  settlement  was 
the  p6liey»  moneys,  in  exercise  of  the  potoer  reterved  to 
him  by  the  deed  of  1864»  rew^ed  the  appoiniment  therein 
contained,  and  appointed  the  policy-moneys  in  equal 
fifths  between  his  four  surviving  children,  including  O,, 
and  the  children  of  his  deceased  daughter  ;  and  Tie  again 
reserved  to  himsdf  a  power  of  revocation  and  new 
appointment* 

By  a  deed  dated  in  1883,  B,  made  the  appointnwnt  to 
<7.  in  the  deed  of  1874  irrevocable,  and  in  1888  he  died. 

Held,  that  B»*s  will  did  not  spectk  from  his  death  so 
as  to  revoke  the  appointment  by  tJu  deed  of  1878,  there 
being  sufficient  evidence  of  a  ^  contrary  intention**  within 
section  24  of  the  Wills  Ad  from  the  fact  thai  the  wiU 
was  dated  before  that  deed. 

Held,  alao,  that  the  wHl  operated  cu  to  the  one-fifth 
ineffectually  appointed  by  the  deed  of  1878  to  the  children 
of  the  deceased  daughter. 

Held,  further,  that  O.  was  not  bound  to  elect  as 
regards  any  interest  taken  by  him  under  the  deed  of 
1878,  but  that  he  was  bound  to  elect  ae  regards  the  real 
estate  and  any  interest  which  might  be  coming  to  him 
under  the  wiU. 
Adjourned  aummons. 

Bj  a  flottlenienti  dated  the  Slat  of  Januarsr,  1842, 
and  made  upon  the  marriage  of  the  Bav.  F.  B.  Wella 
and  Jane  B.  F.  Wella  (then  J.  B.  F.  Hardiatj  and 
an  infant),  F.  B.  Wella  aa  to  hia  own  acta  and  deeda 
and  tboae  of  peraona  olaimlog  under  him,  and  J.  B.  F. 
Wella  aa  to  her  own  aeta  and  deeda  and  thoae  of  peraona 
claiming  under  her,  ooveoanted  that  ao  aoon  as  con- 
T^nient) J  might  be  after  the  aaid  J.  B.  F.  Wella  ahould 
have  attained  twenty-one  yeara  certain  parte' of  the  real 
eatate,  to  which  ahe  waa  tenant  in  tail,  and  certain 
personal  eatate  to  wfaioh  ahe  waa  entitled  ahoi\ld  be  oon- 
Teyedand  aaaigned  to  the  trnsteea  of  the  aettlement 
upon  the  truata  thereinafter  declared,  and  by  the  aame 
indenture  the  aaid  F.  B.  Wella  aaaigned  to  the  truateea 
of  the  aettlement  a  policy  of  iuauranoe  on  hia  life  for 
theaum  of  £3,000,  and  the  moneya  thereby  aeenred 
and  which  might  become  payable  thereunder  upon  the 
aame  truata.  Tboae  truata,  ao  far  aa  they  are  material 
for  the  preaent  report,  were,  after  the  death  of  Hra. 
Wella,  for  all  and  every  or  auch  one  or  more  ezcluairely 
of  the  othM  or  othera  of  the  children  of  the  mairiage  aa 
Mr.  and  Mrs.  Wella  ahould  by  deed  appoint,  and  in 
default  of  auch  appointment  then  aa  the  anrTlTor  of 
them  **  by  any  deed  or  deeda,  writing  or  writinga,  with 
or  without  power  of  re?ocation  and  new  appointment, 
to  be  given  by  him  or  her,  aealed  and  delivered  in  the 
presence  of  two  or  more  credible  wiineaaea,  or  by  hia  or 
her  laat  will  anc^  teatament  in  writing  "  ahould  direct  or 
appoint,  and  in  default  of  auch  laat*mentioned  appoint- 
ment in  truat  for  all  and  every  the  children  or  child  of 
the  marriage  who,  being  a  aon  or  aona»  ahould  attain 
the  age  of  twenty-one  yoara,  or,  being  a  daughter  or 
daughter,  ahould  attain  that  age  or  reapectively  marry 
under  that  age,  equally  to  be  divided  between  them. 


The  marriage  waa  duly  aolemnisei;  mo  afppninfantt. 
wae  aver  made  in  exeieiae  of  the  joint  pewer  reaancita 
lir.  and  Mn.  Walla,  and  Mra.  WeUa  died  on  the  5th  d 
Aptil,  1857.  Then  were  aix  ehildaen  of  the  mmriiii 
— \is.,  Beae,  who  died  an  infant  and  umanieA  ii 
1864,  the  defendwit  William  Hewley, 
and  heirHit4aw  of  Mrs.  WeUa»  FnHioea,  who 
in  1867  the  defendaait  John  Dtme—  Oameioe,  aid  ttaft 
in  1871  intestate,  leaving  three  ehlldteo,  who  weieatll 
infanta  and  were  del eodaats,  the  detesdcnt  Fnncis  Mi^ 
and  two  other  danghten  who  were  detoidantK-«i&, 
Mary  Jalia»  who  in  1866  aaarxied  tiie  defendant  ObadM 
Oaten  Fulbrook,  and  Ghariotte  Anne^  who  in  1971 
married  the  defendant  Martin  Thoaaas  Friend. 

No  diaentalUng  deed  of  the  shares  of  real  eiMi 
by  the  aettlement  covcBantsd  to  be  oonvsyBd  ti 
the  tmstees  thereof  waa  ever  eEceated  hf  Mia  WeBt^ 
and  on  her  death  the  deleodant  W.  H.  WeUal 
entHled  thereto  as  tenavt  in  tail,  an 
death  he  had  been  in  possession  thefeoC 

By  a  deed  poll  dated  the  27th  ef  July,  1864, 
hand  and  seal  of  F.  B.  Wella  and  duly  atteatad,  ate 
reciting  to  the  effect  {inikralia)  that  Mrs.  WeUa  bad  diet 
without  having  barred  her  estate  tail  in  the  abovsmw 
tionedparts  or  shsieaof  real  estate,  and  that  the  dafwtel 
W.  H.  W«lla  waa  her  heir  in  tatt,  the  said  F.  B.  Wdh^ 
in  exercise  of  the  power  ooatained  in  the  setHeaMBtal 
the  3  let  of  January,  1848,  diceeted  and  appoiuledtiM 
all  the  truat  funds  and  premlaes  comprised  in  or  sabjatf 
to  the  trusts  of  the  said  settlement,  other  then  the  led 
eatate  of  which  the  aaid  J.  B.  F.  WeUa  waa  teoiBt  h 
tail  (including  theaein  the  proeeede  of  aale  of  eertriarf 
auch  real  eatate  wUch  bad  been  aold  and  the  iaum 
thereof),  ahould  thenoefbith  remain  and  be  in  trait  Ar 
such  of  them  the  said  younger  chtldran  naadf, 
Franeea  Wella,  Mary  Julia  Wells,  Charlotte  Anne  W«B% 
and  Francis  John  Wella — aa,  being  a  aon,  ahould  attit 
the  age  of  twenty-one  yeara,  or,  being  danghtaia  ot  • 
daughter,  ahould  attain  auch  age  or  ahould  tespecMf 
marry  under  that  age,  equally  between  them  if  am 
than  one  aa  tenants  in  comoaen.  And  the  deed  pnviM 
that  it  should  be  lawful  for  the  said  F.  B.  WeDf  "tf 
any  deed  or  deeds,  writing  or  writings,  witt  or 
without  power  of  revocation  and  new  appointamt 
to  be  made  by  him,  sealed,  and  delivared  in  flM 
preaence  of  two  or  mora  credible  witaeaaea,  or  byUi 
laat  will  and  teatament  in  writing,  or  any  writiag  is  Ibe 
nature  thereof,  or  any  codicil  thereto,"  to  revoke  aOff 
any  of  the  truata  thereinbefore  declared,  and  if  thsiiii 
F.  B.  WeUa  ahould  ohooae  ao  to  do,  but  not  otherthv 
by  the  aame  inatrument  to  appoint  or  dedare  aay  vmt 
or  other  trnats  for  or  for  the  benefit  of  acme  or  otiaaf 
the  children  of  the  marriage.  In  aecordance  with  tw 
deed  poll  the  truateea  dirided  the  whole  of  the  tw* 
funda  with  the  exception  of  the  policy- moneya  baiJ^jft 
the  four  children  named  therein,  who  thereupon  seemOf 
granted  releaaea  to  the  truateea. 

F.  B.  Wella  duly  made  his  laat  will,  dated  the  Srfof 
September,  1869,  and  thereby,  after  recitiag  tbatsadr 
the  aettlement  made  on  hia  marriage  with  his  latsTO 
certain  aums  of  money  were  aettled  upon  eertaia  tnv 
therein  mentioned,  and  that  the  aaid  aettlement  g* 
tained  a  power  enabling  him,  either  by  deed  or  ds|» 
executed  as  therein  mentioned,  or  by  hia  laat  wffl J^^ 
teatament,  to  appoint  and  diapoae  of  the  aaid  traitjM* 
between  and  amongat  hia  children  in  auch  propartitfj 
aa  he  ahould  think  proper,  the  testator  diieebd  ■■ 
appointed  aa  foUowa  :— "  Now  T,  in  exercise  ftS^/^* 
tion  of  the  aaid  power  and  of  all  other  powers  f  ' 
nae  in  that  behalf,  do  by  thia  my  laat  will  and  ^ 
direct,  limit,  and  appoint  that  the  truateea  ^^ 
for  the  time  being  of  the  aaid  aettlement,  aball  f^ 
aaaign,  and  transfer  the  aum  of  jB781  to  ay.*? 
William  Howley  Wells,  Ma  exeeutora,  admiai^ttim 
and  aaaigna,  the  aum  of  £650  to  each  of  my  daogbtA 
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ICtty  JiiliAW«lli  and  Owdotto  Amie  WeUi.  and  the 
•B»  ol  £1»100  to  nqr  aon,  FraaoM  John  Wellii,  and  I 
Iflvttiflr  sBpoint  the  veaidneef  the  raid  tnwt  funds  to 
and  in  laeoiir  of  mj  eon*  the  Mid  William  Howlej 
WeUa>  hii  aaoaton.  adminietraton,  and  aaslgns." 

S|f  a  Mflond  deed  poll»  dnlj  exeontad  and  dated  the 
15tb  d  Haieh,  1H78,  acfter  xeoitiof  {ynUr  qUq)  tiie 
deidyoU  of  tlie  S7th  of  Joly,  18M.  the  death  of  Mn. 
OnMRiB,  kavhig  thiee  ohildfen,  the  division  as  abore- 
Miftnard  amooget  the  idar  ehlldien  named  therein, 
sad  that  the  onlj  fond  then  lemainins  aabject  to  the 
tnateof  the  aettiement  of  the  31et  ol  Janniry,  1842, 
ims  tiieaBm  of  £3»e00  aeenred  bj  the  fioUegr  en  his  lifs^ 
and  the  bomieee  tbcieon,  F.  B.  Wells,  in  exsrdse  of  the 
by  the  deed  poU  of  the  87th  of  Jnlj,  1964, 
to  hia,  and  of  oTeiy  other  power,  zerokod, 
»  and  asode  void  the  appointment  in  the  last- 
deed  poU  eontained,  and  the  tmsts  and 
pnifiaKons  in  the  same  deed  poll  dedared  ooneeining 
Ibe  tnstinndB  and  premises  thezebj  appointed,  and  in 
Ivihtf  aoDeroise  of  the  pow^  Xnf  the  same  deed  given  to 
him  and  of  every  other  power,  direoted  and  appointed 
ibat  the  sun  of  £3,000  to  beeome  pa/able  nndei  the 
midpoli^  ehonld  be  held  bj  the  trasteci  of  the  settls- 
msnt  npon  tnmt  to  pay  ane^fif th  part  tq  the  defendant 
WnUam  Hovley  Wells,  one  other  fifth  part  to  the 
diltedant  Mary  Jolia  Folbzeok,  one  other  fifth  part  to 
tte  dsindnat  abadotte  Anne  Friend,  one  other  fifth 
pnttothe  ^teftadaat  Franeis  John  Wells,  and  that  the 
mid  trostcaa  should  bold  the  remalaio^  one-fif  th  part  la 
tart  lor  thn  thiee  efaihlaen  of  the  said  Fmimes  Cameron 
k  manner  therchi  mentioned;  and,  eeooadly,  that  idl 
bonmm  in  rmpeet  of  the  said  peliey  should  be  paid  to 
Ibe  dcisadnafe  WilUam  Howlsy  Wells.  And  by  the 
IpoUnovr  in  statement  it  urn  provided   that  it 


dMnld  he  Inwlnlfor  the  said  F.  B.  Wells,  bj  any  deed 
«  deeds,  writing  or  writings,  with  «r  without  power  of 
md  new  appointment,  to  be  cKsonted  as 
I  msntiomed,  or  by  his  will  and  testament  or  any 
i  thsieto  to  revoke  all  or  any  of  the  trusts  thexein- 
balom  direoted,  and  to  appoint  or  deolare  any  new  or 
Mm  tnits  to  or  for  the  benefit  of  some  or  one  of  his 
dUdian  of  nad  ooneeming  the  premises,  the  tmsts 
whmsol  shoold  be  so  revoked. 

Ay  a  desd  poll  duly  ezeouted  and  dated  the  17th  of 
Hovimbar^  1888|  F.  B.  Wells  releaeed  the  appointment 
made  hf  the  deed  of  tho  15th  of  Mafob,  1878,  in  favour 
oe  William  fiowley  Wells  from  tiie  power  of  revoeation 
■id  new  appointment  therein  contained,  and  direoted 
aid  appointed  that  the  appointment  by  the  deed  poll  of 
the  I5tb  of  Xaieh,  1878,  made  in  favour  of  William 
Bowief  WeU%  ebould  be  final  and  harevooable,  and  take 
dEsct  aemrdingly ;  and  it  vrw  deolared  that  nothing 
themhi  eonfaiwed  should  prejndioe  or  aileot  the  power 
of  Twoealhin  #ad  new  appointment  contained  in  the 
deed  poUfif  the  15th  of  March,  1878,  so  far  as  the  same 
flidmded  to  appointments  thereby  mode  otiier  than  that 
■ade  in  f swour  of  William  Howley  WeUs. 

F.  B.  Wells  died  on  the  Slst  of  Hareh,  1888,  and  hie 
Vfll  was  proved  on  the  i4th  of  July,  1888. 

Ufa  was  an  otjginaUng  summons  taken  out  by  the 
osoutan  of  the  last  surviving  trostee  of  the  settle* 
«BBt  of  184S  to  obtain  the  opinion  of  the  court  as  to 
ife  wme  the  persons  entitlsd  to  the  funds  rematning 
nhjset  to  the  trusts  of  the  settlement,  and  in  what 
ibaim  and  paoportions. 

^BbeU^,  Q.a,  and  E.  King^  for  the  plaintiiZs. 

Bmiihg$^  Q.C.,  and  Priw,  for  the  defendant  W.  H. 
Welb,  aafaniitted  that  in  any  event  the  will  operated 
as  to  the  one-fifth  share  eppointed  by  the  deed  of  1878 
p  Jfak  Cameron's  children,  who  were  not  objeoto  of 
tte  power,  and  that  no  ea 


^W.aWella. 


ease  of  eleetton  was  mised 


Wttftins4ony  for  Francis  J.  Wells.— The  will  ( 
as  a  new  appointment  of  the  funds,  notwtthetandin|(  the 
deed  of  1378,  except  as  regards  so  much  thereof  ae  was 
irrevoo%bly  appofaited  to  W.  H«  Wells. 

Hereferittd  to  Sugdeu  on  Fcwem,  8th  ed.,  p.  .290; 
Aireyi  t.  Bcv^ri  85  W.  £•  657,  13  App.  Om.  S63 1 
WiUs  Act,  s.  2i, 

F^hufi,  for  the'  trustees  of  Mr.  and  Mrs.  Oameron's 
settlement,  and  for  the  infant  children  of  'the  marriijge, 
admitted  the  infant  ebildren  of  Mr.  and  Mrs.  Cameron, 
not  being  objects  of  the  power,  oonld  not  toke  under 
the  deed  of  1878,  bikt  contended  that  W.  H.  Welle  was 
put  to  his  election  vrbether  he  would  take  the  real 
estate  or  under  the  will. 

MtihoU  for  Mr.  and  Mrs.  Palbrook,  and  Mr.  and 
Mm.  Friend,  and  their  trustees,  contended  that  it  waa 
essential  to  the  Tslid  exercise  of  a  power  of  revocation 
that  there  should  be  an  intention  to  icToke  a  subsisting 
ai^pointment :  Pomfrtt  v.  Perring,  3  W.  B.  81,  5- 
De  G.  M.  ft  Q.  776  ;  GHjffUhi  t.  Gak,  13  Bim.  854. 
As  regards  the  operation  of  the  Wills  Aot,  there  was  a 
distifliction  between  a  special  and  general  power  :  In  re 
Buding'B  Settlement,  30  W.  B.  936,  L.  B.  14  Eq.  366. 

Warrington,  in  reply .«-in  re  Ruding*$  SetUement  was 
overruled  in  Boyes  v.  Cook,  38  W.  B.  754, 14  Ob.  B.  53, 
and  In  re  Clarke'e  Ettate,  Maddick  ▼.  Markt,  38  W.  B. 
753,  14  Ob.  D.  423. 

He  also  referred  to  Cooper  v.  Martin^  16  W.  B.  334, 
L.  B.  3  Cb.  47. 

HaeHngij  Q.C.f  in  reply,  upon  the  question  of  else- 
tioa,  referred  to  In  re  Vardon'e  TrutUt  84  W.  B.  186, 
31  Ch.  D.  375. 

Cur,  adv*  vtdi. 

Aug.  7« — Stiulino,  J.  (stotod  the  facts  and  oon« 
tinned  :^}.— -The  first  question  is  whether  the  will  of 
1669  ezeouted  the  power  of  revocation  contained  in  the 
subsequent  deed  poll  of  the  15th  of  Merob,  1878.  The 
argument  in  support  of  the  contention  that  it  did^  is 
iMsed  on  two  propositlonB— first,  that  if  tlie  vrill  had  borne 
date  subsequent  to  the  deed  poll,  it  would  have  operated 
as  an  execution  of  the  power  of  xevoeation  and  new 
appointment ;  secondly,  that  by  Yirtue  of  section  34  of 
the  Wills  Act,  the  will,  though  dated  before  the  deed 
poll,  epeaka  from  the  death  of  the  testotor,  and  has  the 
same  effect  as  if  it  had  twen  dated  eubsequently  to  that 
deed. 

Now,  as  to  the  first  proposition,  the  case  of  Pom/ret 
V.  Perring  establishes  that  an  instrument  whioh 
exercises  a  power  of  revoeation  and  new  ap- 
pointment muet  ehow,  not  merely  an  intention  to 
i^point,  but  an  intention  to  revoke  the  subsisthig 
appointment.  In  that  case  the  donee  of  a  special  power 
under  a  settlement  to  be  exercised  by  deed  or  wtU 
partially  exercised  it  by  deed,  reeerving  a  power  of 
revocation.  Afterwards  the  donee  made  a  wUI,  and, 
by  virtue  of  every  power  contained  in  the  eettleoMnt 
*'or  otherwise  howsoever"  appohited  all  the  real  and 
personal  estote  whioh  under  the  settlement,  *'  or  othev* 
wise,"  she  had  power  to  appoint,  and  it  was  held  that  the 
will  operated  on  the  unappointed  part  only,  and  was  not 
an  ezeroiae  of  the  power  of  revooation  and  new  appoint- 
ment. In  that  case  Knight  Bruoe,  I^J.,  said  (at  p» 
780) : — "I  apprehend  that  it  is  not  aceording  to  the  true 
import  or  correct  interpretation  of  the  words  used  by  the 
testotrix  to  say  that  they  exhibit  of  themselves  an 
intention  to  exeroise  a  power  of  revoeation.  But  if  the 
will  shows  an  intention  to  have  existed,  which,  without 
so  oonstruing  them,  cannot  be  efisctoated,  they  mi^ 
certainly  be  so  construed.  I  conceive,  however,  that 
the  will  here  does  not  show  such  an  intention.  Every 
word  of  the  instrument  may,  in  my  opinion,  be  eatisflsd 
without  ascribing  to  the  tmtetrix  any  idea  of  dealing 
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with  the  power  of  revocatioii  or  the  property  sabjeoted 
to  it*"  Then  Tniner,  L.J.»  said  :— <*  Here  an  aotnal  ap- 
pointment haa  been  made  with  a  power  of  revooatlon,  and 
that  appointment  was  to  be  nndone  before  the  power  of 
new  appointment  would  ariae.  To  ahow  that  a  power 
pf  this  description  haa  been  ezeroiaed  it  if  not,  I  think, 
enoTigh  to  show  an  intention  to  appoint.  An  intention 
to  refoke  the  former  appointment  ought,  I  think,  also 
to  be  shown.  The  prinoiplea  acted  on  in  other  eases 
with  respect  to  the  exerdse  of  powers  seem  to  me  to 
apply  to  this.  If  a  person  haa  an  interest  in  one  sabject 
and  a  power  over  another,  and  nses  general  words  of  dis- 
position only,  those  words  will  not  operate  as  an  exercise 
of  the  power.  It  is  otherwise  when  he  has  no  interest, 
but  only  a  power.  The  same  principle  most,  I  think,  ap- 
ply to  a  case  where  a  person  has  a  power  of  appointment 
and  also  a  power  of  revocation  and  new  appointment. 
The  general  words  of  appointment  ought  not  to  be  held 
to  be  an  ezerciBO  of  the  power  of  revocation.  If  there 
was  no  power  except  one  of  revocation  and  new  appoint- 
ment it  would  be  different,  and  the  general  words 
would  be  then  held  to  be  an  exercise  of  that  power.  I 
think  it  clear  that  an  intention  must  be  shown  to  revoke 
and  undo  what  has  been  already  done."  It  appears, 
therefore,  that,  in  the  words  of  Turner,  L.J.,  "  the  in- 
tention to  revoke  and  undo  what  has  been  already  done  " 
may  either  appear  by  the  express  terms  of  the  instru- 
ment, or  be  inferred  from  the  drcumstances  that  the  will 
would  otherwise  he  ineffectuaL  Thii  agrees  with  what 
is  laid  doWii  by  Lord  Bt.  Leonards  in  the  passage  cited 
.from  his  treatise  on  Powers  (see  Sngden  on  Powers,  8th 
ed.,  at  p.  290),  and  by  Lord  Oaims  in  Cooper  v.  Martin. 
The  foundation,  however,  for  such  inference  is  this : 
that  no  other  explanation  can  be  given  of  the  language 
used  by  the  done o  of  the  power.  In  the  present  case,  if 
the  will  of  1869  bad  borne  date  subsequently  to  the 
deed  poll  of  1878, 1  am  unable  to  see  how  effect  could 
be  given  to  it  except  by  means  of  an  exerdse  of  the 
power  of  revocation  contained  in  tiie  deed  poll ;  and, 
consequently,  I  think  that,  in  that  event,  the  intention 
to  exercise  that  power  might  have  been  inferred.  In 
my  opinion,  therefore,  the  first  of  the  two  propositions 
is  well  founded. 

The  second  proposition  assumes  that  section  24  ap- 
plies to  wills  made  in  the  exerdse  of  a  spedal  power  of 
appointment,  suoh  as  is  contained  in  the  settlement  of 
1842.  Kow  that  power  is  one  of  selection  and  distribu- 
tion. The  property  affected  by  it  is  vested  in  the 
trustees  of  the  settlement.  The  office  of  a  will  made  in 
exerdse  of  the  power  is,  not  to  pass  that  property,  but 
to  indicate  to  the  trustees  which  of  the  children  of  the 
marriage  are  to  enjoy  the  property  beneficially,  and  in 
what  shares,  and  for  what  interests ;  aod  the  will 
operatea  and  takes  effect  by  being  read  into  and 
becoming  part  of  the  settlement. 

The  question  then  arises  whether  such  a  will  can  be 
said  to  **  oompris3  "  the  property  subject  to  the  trusts  of 
the  settlement.  I  have  been  unable  to  find  any  decision 
which  enables  me  to  answer  that  question  either  way. 
Oertainly  the  oases  of  BoytB  v.  Cook  and  Airey  v.  Bower ^ 
which  were  referred  to  in  the  argument,  do  not  cover  the 
point.  Both  of  them  relate  to  general  powers  of 
appointment.  They  establish  that  a  will  containing  a 
general  devise  or  bequest  operates  (unless  a  contrary 
intention  appears  by  the  will)  as  an  exercise  of  a  general 
power  of  appointment  created  (even  by  the  testator 
himself)  subsequently  to  the  date  of  the  will;  but  this 
conolusion  does  not  rest  on  section  24  of  the  Wills  Act 
alone,  it  is  arrived  at  through  the  combined  operation  of 
sections  24  and  27.  Now  the  language  of  section  27  is 
remarkable.  It  relates  to  general  powers,  and  provides 
that  '*  a  general  devise  of  the  real  estate  of  the  testator, 
or  of  the  real  estate  of  the  testator  in  any  place  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or 
othciwise  described  in  a  general  manner,  shall  be  con- 


strued to  indude  any  real  eatate,  or  any  real  estate  te 
which  suoh  description  shall  extend  (aathe  caae  maybe), 
which  he  may  have  power  to  appoint  in  any  manner  hs 
may  think  proper,  and  shall  operate  aa  an  exeenttonof 
suoh  power  unless  a  contrary  intentioB  shall  appear  ty 
the  wfll :  and  in  like  manner  a  bequest  of  the  peiiOMl 
estate  of  the  testator,  or  any  bequest  of  personal  pro- 
perty described  in  a  general  manner,  ahall  be  constraed 
to  indude  any  personal  estate  or  any  personal  sstststo 
which  suoh  description  shall  extend  (as  the  case  msj  be) 
which  he  may  have  power  to  appoint  in  any  manaorhe 
may  think  proper,  and  shall  operate  aa  an  exscatton  of 
such  power  unless  a  oontrary  intention  shall  appesr  ty 
the  will."  It  was  thought  necessary,  therefore,  to  pro- 
vide, not  merely  that  the  general  devise  or  beqwie 
should  operate  as  an  exercise  of  the  power,  but  that  it 
should  be  construed  to  "indude**  (which  seens  to  be 
equivalent  in  meaning  to  "oompiise")  the  nsl  or 
personal  estate  subject  to  the  power. 

This  seems  to  have  been  done  for  the  purpoie  of 
making  section  24  applicable.  In  Airey  v.  Beiaer  tbe 
Lord  Chancellor  appears  to  allude  to  this  wbca  be 
speaks  of  the  Legislature  having  provided  that  ageniiil 
power  of  appointment  should  be  treated  as  the  pnpai^ 
of  the  testator.  None  of  this  reasoning  spplki  ts 
spedal  powers.  It  is,  however,  unneoesaary  in  this  «n 
to  dedde  whether  section  24  applies  to  a  will  made  ia 
exerdse  of  a  speoial  power  suoh  as  exists  in  the  ssttl^ 
ment  of  1842  ;  for  I  have  oome  to  the  oondnsioD  tkst. 
even  if  it  does,  still  the  consequenoea  aonght  to  be  de- 
duced do  not  follow.  The  question,  it  ia  to  be  horns  ia 
mind,  ia  whether  the  teetator  has  shown  an  intaatioBt 
not  merely  to  appoint  the  fund,  but  alao  to  revoke  si 
appointment  actually  made.  Apart  from  tbe  ssotion  d 
the  Wills  Act,  no  suoh  intention  could  be  inferred  wbcn' 
the  will  bears  a  date  prior  to  that  of  the  instnuNSft 
which  reserves  the  power  of  revocation.  SeotioD  U 
provides  that  *'  every  will  shall  be  construed,  vift 
reference  to  the  real  estate  and  personal  estate  ooa« 
prised  in  it,  to  spesk  and  tske  effect  as  if  it  hsd  bsfli 
executed  immediately  before  the  death  of  the  testBtor| 
unless  a  oontrary  intention  shall  appear  by  the  wiO." 
That  is  a  very  different  thing  from  saying  that  the  vfll 
is  for  all  purposes  to  speak  and  take  effect  as  if  itbsd 
been  executed  immediately  before  the  death  ef  tbs 
teatator.  The  question  is  one  of  intention  and  of  it* 
tention  to  undo  what  has  been  done ;  and,  for  the  pof" 
pose  of  ascertaining  the  intention,  I  am  entitled  to  kwl^ 
not  merely  at  the  part  of  the  will  whioh  immedistil]r 
deals  with  the  subject-matter,  but  also  at  any  othff 
part  of  the  instrument,  including  the  date;  ttd  Ibe 
date  appears  to  me  to  show  decisively  that  no  intmta 
to  undo  what  was  only  done  at  a  subsequent  time  ett 
be  attributed  to  tbe  testator,  and  that  his  huigiiss«<> 
to  be  ascribed  to  a  totally  different  cause.  In  mj  JQ^S* 
ment  the  terms  of  the  seotion  are  not  suoh  ss  to  canjF 
me  to  impute  to  the  testator  an  intention  wUoi 
manifestly  never  existed  in  fact.  I  am  of  ophiimi 
therefore,  that  the  will  of  1869  does  not  operate  tore 
voke  the  deed  poll  of  1878.  That  deed,  however,  pv* 
ports  to  appoint  one-fifth  of  the  fund  to  the  ehfidna 
of  Mrs.  Oameron,  being  grandohildren  of  the  teststar," 
and  as  the  power  only  authorises  an  appohitmeat  to 
chUdren  of  the  testator,  the  deed  is,  to  this  extent,  in- 
effectual. 

The  next  question  is  as  to  what  becomes  of  this  one-fifta 
share  P  Kow  the  deed  poll  cf  1878,  though  it  lenoiw 
four-fifths  of  the  fund  from  the  operation  of  tbe  wiU  « 
1869,  doea  not  purport  to  revoke  that  will,  and  slCbosg 
it  can  hardly  be  doubted  that  the  teetator,  bad  be 
known  the  true  effect  of  the  deed  of  1878,  wodd  hi|" 
made  some  other  dispodtion  of  the  remaining  one-fif»j 
yet  section  19  of  the  Wills  Act  provides  that  "no dU 
shall  be  revoked  by  any  preaumption  oC  an  intention  ^ 
n  alteration  in  drcumstances.'*   l^  *" 
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kndly  dispated,  sod  I  think  proparlf,  that  as  to  this 
oii«*flftli  the  #ill  of  1869  remains  in  foroe,  and  that 
that  share  of  the  f and  mast  go  and  doToWe  aooordinglj. 

There  still  remains  the  qaestion  whether  William 
Houl^  WeUs»  the  eldest  son  and  heir-ia«tail  oC  Mrs. 
WelK  M  bonnd  to  eleot  between  the  real  estate  which 
davolved  oar  him  as  snch  heir-in-tail  and  the  benefits 
eomiqg  to  him  nnder  the  deed  poll  ol  1878  and  the  will 
of  the  teetator. 

How  the  general  intention  of  the  author  of  a? ery 
iastnment  is,  no  donbt,  presamed  to  be  that  effect  ehaU 
be  gira&  to  OTorj  part  of  it|  bat  each  intention^  to  nse 
the  words  of  Frj»  KJ.»  in  la  re  Vardan'$  TrutUt 
''■ay  be  repelled  hj  the  deolaration  in  the  instra- 
ment  itself  of  a  partionlar  intention,  inconsistent  with 
the  presamed  and  general  intention*'  ;  and  such  par- 
ticular intention  may  obfionsly  repel  the  general  inten* 
tion  either  wholly  or  in  part  In  the  present  case  there 
1b  not  to  be  fonnd  in  the  settlement  of  1842  any  iadica« 
tion  of  a  particalar  intention  inconsistent  with  the 
general  and  presamed  intention.  Under  that  deed, 
however,  F.  B.  Wellp,  in  the  events  which  happened,  had 
power  to  appoint  the  property  sabject  to  the  settlement 
amoag  the  ebildren  of  the  marriage.  It  was  open  to 
hin,  I  apprehend,  expressly  to  direct  that  the  benefits 
Qonferred  by  any  appointment  oa  W.  H.  Welle  shonld 
be  in  addition  to  those  taken  by  him  aa  heir-in-tail  of 
Us  mother;  and  anch  express  directions*  if  aetnally 
givea,  woald,  on  the  principle  of  la  re  Vardon*$  Triiato, 
have  e»daded  the  doctrine  of  election.  No  express 
difvetloii  is  to  be  found  in  the  deed  poll  of  1878,  and 
the  qneation  is  whether  a  like  intention  is  not  to  be 


How,  by  the  deed  poU  of  1864]  the  teatator  took 
notioe  that  tho  real  estate  covenanted  by  Hrr.  Wells  to 
*he  settled  had  devolved  on  W.  H.  Wells  aa  her  helr.in- 
tail;  and  be  made  an  appointment  nnder  which  W.  H. 
WeUa  took  no  interest;  and,  on  the  footing  of  this 
appoiatment,  a  considerable  portion  of  the  trast  f ands 
waa  distriboted.  By  the  deed  poll  of  1878  the  teatator 
took  notioe  of  the  deed  poll  of  1864  and  the  diatribn- 
tions  made  in  parsa^uice  of  it,  and  it  is  then  recited 
"that  the  only  food  now  remaining  sabject'*  to  the 
tnuts  of  the  settlement  was  the  sum  of  X3,000  aecored 
by  the  policy,  aod  apon  that  footing  he  prooeeda  to  re- 
voke the  deed  of  1864,  and  to  make  a  freeh  appointment 
nnder  which  W.  H.  Wells  took  a  share  of  the  policy- 
moneys,  together  with  all  the  bonnaea.  I  think  the 
meaning  of  that  ia  that  what  had  previoasly  been  taken 
by  W.  H.  Wells,  aa  well  as  by  the  other  chUdren,  waa 
to  remain  nndiatorbed,  and,  oonaeqnently,  that  the 
appointor  has  ahown  that  particalar  intention  which  is 
saffldaat  to  override  the  "  preenmed  and  general  inten- 
tion'* ao  fitf  as  relates  to  any  benefits  derived  by  W.  H. 
WeUa  nnder  the  deed  poll  of  1878.  Ho  each  inference, 
hovsver,  can,  as  I  think,  be  drawn  with  reference  to  the 
benefits  derived  by  him  nnder  the  will  of  1869,  which 
takaa  elErot  by  the  operation  of  law,  and  independentiy 
of  the  intention  of  the  appointor. 

I  think,  therefore,  that  W.  H.  Wella  ia  not  bonnd  to 
elect  as  regarda  any  interest  taken  by  him  nnder  the 
deed  poll  of  1878,  bat  that  he  is  boand  to  eleot  as  re- 
garda any  intereat  which  may  be  coming  to  him  nnder 
ihewiUof  1869. 

Solidtora,  HariUhf,  Ithadei,  S  Hardiify  ;  VaUanee 
^  Vattance. 
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CoiCBncKD  WxioHiKa   Ain>    ADYmisczra   Co.  tr. 
Automatic  WxioHiiro  M^CHtirs  Co.  (a.) 

Patent — Action  io  redrain  Mreofs— OiroM-acf/on  for 
infringement '^Ooeti-'Patentif  Deeigm^  and  Trade" 
Marhe  Act,  1883  (46  <ft  47  Vidl.  c.  67),  a.  82. 

A  $oliGtlor*$  letter  Baying  thai  proceedinge  will  he 
inetituied  i$  a  threat  toiihin  the  meaning  of  eedion  32  of 
the  Paientif  Deeigne^  and  Trade-Marhe  Act,  1883. 

The  action  pointed  athythe  iedion  i$  an  acUon  by  the 
paieniee  agaimt  the  person  whom  he  hoe  threatened,  not 
againet  any  other  pereon  who  tnay  he  infringing. 

In  an  action  to  restrain  threats  the  defendant  is  noi 
hound  to  assert  his  rights  hy  defence  or  counier-daimf 
hut  is  entitled  to  hring  a  separate  action  for  the  alleged 
infringement  of  his  patent;  hut,  if  he  does  so,  arrange^ 
ments  ought  to  he  made  so  thtit  the  proceedings  in  one 
action  should  he  stayed  to  abide  the  result  of  the  trial  in 
the  other. 

A.  commenced  an  action  under  section  82  of  the 
Patents,  Designs,  and  Trade^Marks  Act,  1883,  against 
B.  to  reetrain  threats.  B.,  within  ten  days,  brought  a 
cross'action  againet  A,  for  infringing  his  patent.  After 
pleadings  h<id  been  delivered  ana  notice  of  trial  given 
in  both  actions,  A.  offered  to  stay  his  action  for  threats 
until  B.'s  action  was  condudea,  but  B.  refused,  and 
forced  A.  to  proceed,  and  both  actions  came  on  togdher 
for  trial.     B.^s  action  having  been  dismissed,  with  coets, 

Htld,  (1)  that,  on  the  true  construction  of  the  section, 
A.*s  right  of  action  was  taken  away  hy  B,  having,  within 
a  reasonable  time,  commenced  and  prosecuted  with  due 
diligence  his  eross^aetion  for  infringement ;  and  (2)  in 
consequence,  A.^s  action  must  be  dismissed,  but,  under 
the  circumstances,  ufithout  costs. 

Both  the  plaintifls  and  defendants  were  proprietora  of 
patents  for  improvements  in  weighing  maohinea.  The 
defendant  company  inatmoted  their  aolidtora  to  write 
to  the  plsintiils  a  letter,  dated  the  2lBt  of  September, 
1887,  of  which  the  following  are  the  material  parts  :— 

"We  are  instraoted  by  the  Antomatio  Weighing 
Haobine  Oo.  (Limited)  to  write  to  yon  on  the  sabject  aa 
to  an  antomatio  weighing  maohine  exhibited  by  yon  at  the 
Bodega,  Backlersbary,  and  elsewhere,  whioh  oar  olienta 
state  is  an  infringement  of  their  patent. 

"  We  have,  therefore,  to  inform  yon  that,  nnless  snch 
machines  are  at  once  withdrawn  from  pablic  exhibition 
and  deatroyed,  and  nnleaa  yon  nndertake  that  no  more 
shall  be  mannfaotnred,  we  are  further  inatrncted  to 
commence  prooeedinga  for  an  injanotion  to  reatraln  yon 
from  infringing  oar  dientb'  patent  and  for  damages* 
We  shall  be  ^ad  to  hear  from  yon  at  yonr  early  con* 
venience,  and,  in  «he  event  of  year  refaaal  to  comply 
with  oar  clients'  demands,  be  good  enongh  to  send  na 
the  namea  of  year  aolidtora,  who  will  accept  aervice  of 
proceaf." 

The  plaintifls'  aecfetary  replied :-« 

**  Yonr  letter  of  yeaterday^a  date  leceivedi  which  wQl 
be  brought  before  the  direotora  at  onr  next  meeting, 
and  their  dedaion  ahall  be  forwarded  to  yon." 

The  plaintilta  thereupon  at  once,  on  the  27th  of  Sep* 
tember,  1887,  iaaued  the  writ  in  thia  action,  claiming  an 
iojanctlon  to  reatrain  the  defendanta  from  repreeenting 
or  aaserting  that  the  plaintifls  were  infrioglng  their 
patent. 

On  the  30th  of  September,  1887,  the  defendanta  com- 
menced a  croas-action  against  the  plaintifls,  asaertiag 
the  validity  of  their  patent  and  daimiog  an  injaootion 
to  restrain  the  plaintifls  from  infringing  the  same  and 
consequential  relief. 


(a.)  Repotted  by  0.  Hbbbbbt  Bbowit,  Esq.,  Barriater* 
at-LaHfk 
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Pleadings  In  both  actions  were  delivered.  an4»  on  the 
^2nd  of  March,  1888,  the  plaintiffs  set  '4^wn  t)ie 
defendants'  cross-action  for  trial;  and,  on  ther  27th  of 
April,  1888,  offered  to  stay  all  farther  proceedinga  in 
their  action  until  the  defendants'  cross-action  ^as  con- 
cluded ;  but  the  defendants  refused  to  a^low  that  course, . 
and,  by  notice  dated  the  2nd  of  May,  1888\  threatened 
to  apply  to  dismiss  the  plaintiffs'  action  for  want  of 
prosecution  if  it  were  not  proceeded  with.  The  plain- 
tiffs accordingly,  though  urging  that  every  point  in  their 
action  was  covered  by  the  defendanta'  cross-action,  set 
down  their  action  for  trial,  and  gave  notice  ,that  they 
would  ask  for  the  costs  occasioned  thereby. 
1 1  On  the  11th  of  January,  1889,  both  aotiout  came  on 
together  for  trial  before  Eekewioh,  J.,  when  his  lord- 
ship held  that  the  plaintiffs  had  infringed  the  defend- 
ants' patenv,  and  gave  Judgment  for  the  defendants  in 
their  cross-action  against  the  plaintifCs,  and  accordingly 
this  action,  which  was  only  formally  opened,  was  dis- 
missed, with  coets. 

On  the  drd  of  May  the  Court  of  Appeal  reversed  the 
decision  of  Kekewich,  J.,  in  the  defendants'  crosa-aetion, 
and  dismissed  it,  with  ofwts,  and  remitted  this  action  to 
bis  lordship  to  be  dealt  with  as  he  might  think  fit,  the 
costs  in  the  appeal  to  be  costs  in  the  action. 

The  action  now  came  on  to  be  heard. 

Warminf/tony  Q.O,^  Marion  Daniel,  and  Firminger^ 
for  the  plaintiffs. — ^The  result  of  the  defendants'  threats 
haa  been  to  paralyze  our  business  90  far,  and,  unless  the 
defendants  come  within  the  proviso  of  section  32  in  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  we  are 
entitled  to  restrain  their  threats  by  injunction,  and  to 
an  inquiry  as  to  damages.  The  intention  of  the  Act 
was  to  prevent  the  injury  caused  by  threats.  The 
proviso  does  not  mean  that  if  the  person  making  threats 
brings  an  action  at  any  time  he  will  be  protected.  Our 
action  was  the  first,  and  the  proviso  does  not  apply  to 
this  case,  because  the  defendants  did  not  bring  and 
prosecute  their  action  with  due  diligence :  GhalUnder  v. 
BoyU^  36  W.  B.  357,  36  Ch.  D.  425.  Farther,  the 
defendants  have  caused  unnecessary  litigation  and 
expense.  All  the  questions  in  their  action  could  have 
been  raised  by  way  of  defence  or  counter-claim  to  our 
aOtion.  They  forced  us  on  when  we  offered  to  stay  pro- 
ceedings. We  ought,  therefore,  to  have  the  costs  of 
this  action. 

Adon,  Q.0,,  NemUe,  Q.C.^  and  R.  Griffin,  for  the 
defettda&t».^-nttder  the  old  law  a  patentee  was  within 
hie  right  in  issuing  threats :  ffaliey  v.  Brotherhood,  30 
W.  B.  279,  19  Ch.  D.  386.  Section  32  of  the  Act  of 
1883  renders  him  liable  for  his  threats  if  he  doea  not 
commence  an  action  with  due  dilif^encc  When  we  sent 
the  letter  we  had  already  oommenoed  an  action  against 
one  Knight  for  infringing  our  patent  Oar  so-called 
threats  were  the  commencement  of  proceedings.  There 
was  no  want  of  diligence .  on  our  part.  Their  writ  was 
issued  whilst  we  were  waiting  for  a  reply  from  their 
directors,  which  waa  n  device  to  mislead  us.  A  solid- 
tor's  letter  is  not  a  threat  within  section  32.  Lastly, 
the  plaintiffs  cannot  complain  of  our  having  forced  them 
on.  They  ought  to  have  stopped  their  action  directly 
we  issued  our  writ*  But  they  waited  until  all  the 
pleadings  and  particulars  of  objections,  had  been 
delivered  and  heavy  oosts  incurred  and  notice  of  trial 
given*  and  then  they  make  their  offer.  Bat  it  was  then 
too  late. 

FKorm^ft^fon,  Q.C,  replied. 

Kbxewich,  J. — This  is  a  case  of  some  importance  to 
aU  who  are  interested  in  patented  inventions,  and  it  is 
the  more  important  because  it  not  only  touches  some  of 
the  qnsations  already  decided  on  the  32nd  section  of  the 
Patents,  Designs,  and  Trade-Marks  4ct,  1883.  hut 
raices  others  entirely  new.    The  section  is  a  legislative 


pnzzle,  and  t  am  not  sure  that  it  can  be  properly  soliei 
without  the  assistance  of  Parliament.  I  cannot  eooenl 
from  myself  the  probability  that  the  Legislatue  hn 
failed  to  express  what  waa  intended,  but  I  do  not  qib- 
pese  to  guess  at  what  was  intended.  It  is  my  doty 
merely  to  construe  the  eecMon.  The  one  thing  to 
remark  on'  this  section,  which  is  of  a  general  ehsiaeter, 
is  thMI  it  creates  a  ne#  remedy.  That  ip  to  isf, 
before  1883  it  was  within  the  ric;ht  of  a  patentee 
honestly^— that  is  to  say,  without  doing  aajthing  im- 
proper—to threaten  with  legsl  proieeedfngi  a  psnoa 
whom  he  thought  to  be  infringing  his  patent.  Not 
the  Act  of  1888,  by  this  section,  provides  that  thon 
threats  iihall  giro  a  right  of  action.  Thepsitj 
aggrieved  may  commence  an  action,  and  suoeesd  in  thit 
action,  provided  certain  terms  are  complied  with.  Thst 
is  a  new  remedy.  It  creates  a  new  right  of  aetioa. 
This  is  the  clue  to  the*  construction  of  the  Mo- 
tion. 

The  6r8t  point  to  be  considered  is,  was  what  waidoiis 
in  this  case  a  threat  within  the  meaning  of  the  aeetioBr 
The  section  says,  "  Where  any  person  claimhig  to  te 
the  patentee  of  an  invention,"  and  there  is  no  draht 
the  defendants  here  were  claiming  to  be  patentees,  "bf 
circulars,  advertisements,  or  otherwise,  threatens  wsf 
other  person  with  any  legal  proceedings  or  liability  is 
respect  of  any  alleged  manufacture,  nse,  sale,  or  pir- 
chase  of   the  invention"  that  shall  give  a  ri^fi  of 
action,  and  it  la  argued  that  that  does  not  apply  to  s 
solicitor's  letter  to  the  offender  telling  him  thst  qbIab 
he  withdraws  his  manufacture  from  the  market,  or 
otherwise  complies  with  tiie  patentee's  Just  desnuidi, 
legal  proceedings  will  be  commenced  against  Uo.    R 
was  not  suggested  that  the  patentee  personally  nnt 
act,  and  he  could  not  have  very  well  done  eo  in  this  eM^^ 
because  the  owners  of  the  patent  were  a  oorporstios.* 
Therefore,  apart  from  that  there  can  be  no  donM  M 
the  patentee  may  do  it  by  an  agent,  and  if  by  an  sgest 
why  not  by  a  solicitor  as  well  as  by  any  other  atsaAf 
But  a    solicitor's    letter   saying    proceedings   will  b< 
institttted  is  said  not  to  be  a  threat.     Bat  for  the  argu- 
ment r  should  have  been  under  the  impression  tint 
legal  proceedings  conld  not  have  been  threatened  ra  ■ 
more  direct  or  unmittakeable  manner  than  bf  a  letdr 
from  the  solicitor  stating  that  he  will  issue  s  frtt 
against  you.    I  think  that  is  a  eufficient  answer  to  tik 
objection.    As  to  the  damages  which  might  be  reeofeied 
in  such  an  action,  in  the  view  which  I  take  of  the  csMi 
it  is  not  necessary  for  me  to  determine  that  qvestioiL 
As  to  the  proviso  introduced  modifying  language  wkieh 
otherwise  might,  I  think,  have  been  reaeonably  pluOf  ^ 
really  introdnces  the  whole  difficulty,  and  I  think  it  suf 
assist  tho  construction  of  the'  clause  if  I  were  to  rcsd 
the  proriso  into  a  different  part  of  the  section.   The 
section   might   have    said,    altering    the   constnielioOt 
"  Where  any  person  claiming  to  be  the  patentee  of  ■& 
invention,  and  not  with  due  negligence  commendogm'   ^ 
prosecuting  an  action  for  infringement  of  bis  patent  ^    ^ 
circulars,  advertisements,  or  otherwise,"  fto.,  and  thifr  J 
seems  to  me  what  mnst  be  *  the  meaning  of  tiie  proriiOr    i 
It  is  said  that  a  man  does  not  commence  ah  action  tat   i 
infringement  of  his  patent  if,  hating  a  patent  wfaieh  ii    i 
imitated  in  many  different  ways,  he  threatens  one  issa,    ! 
and  commences  an  action  against  another,  and  stfU  b^    ^ 
80  If  he  threatena  a  man.w^sf  la  alleged  to  have  infriaflP^ 
his  patent  in  one  way  and  commenot^s  an  action  tff^ 
a  man  who  is  infringing  his    patent    in  an  eotirelT 
different  way. 

In  thio  case  the  defendants  in  this  action  were  pUiB" 
tiffs  in  an  action  for  establishing  their  patent  sod  1 
restraining  infringement  against  one  Knight,  and  titft 
action  was  pending  at  the  time  the  threats  wbioh  were  1 
in  question  here  were  made,  and  they  contended  tltet 
they  had  commenced  an  action  for  the  infringement  o( 
their  patent,    I  cannot  think  that  the  Legislature  ic* 
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■aytiiiiig  of  tiMt  kind.  Saoh  an  intention  would 
wmm  to  me  to  be  attorlj  at  Taiianee  with  the  language 
VMd  In  tiie  Aot.  I  think  the  plain  meaning  of  the 
Unguage  it  that  tlie  aetion  refened  to  mnet  mean  an 
afltton  for  lafriDgement  againet  the  same  manntaetare, 
UM»  etky  or  pnrefaaee  to  whiidi  the  threats  relaite.  I 
do  not  nnderstand  eftber  of  the  Lords  Jnstioes  in 
Chaiknder  t.  Roffh  to  have  so  deoided,  though  I 
fliink  the  langosge  of  both  points  that  way.  Gotten, 
Ii.J.,  ssys  :  **  In  mj  opinion  the  proTlso  is  satisfied  if  an 
action  to  test  the  Talidlty  of  the  patent  or  the  fact  of 
infringement  is  honestly  brought  with  rensonable  dili- 
genoe  sgainst  the  person,  or  any  of  the  persons,  to  whom 
the  threats  have  been  made."  And  Bowen,  UJ.,  after 
baTing  ssid  something  to  the  same  eileot,  says :  *'  I  do 
not  express  any  opinion  as  to  whether  any  other  sort 
of  action  aould  or  would  not  satisfy  the  proviso. " 
Now  I  can  quite  understand  it  being  held  that  if 
the  patentee  commenoea  an  action  against  a  man 
who  is  Selling  or  manufaoturiog  precisely  the 
same  aitide  which  is  manufactured  or  sold  by  the 
threatened  person,  that  might  do.  Bat  the  Lords 
Jnatiees  do  not  suggest  that  an  action  against  an  in- 
friniger  of  a  different  character  would  meet  the  proviso. 
It  is  aald  that  the  defendants  here,  in  commencing  an 
Bction  against  Knight,  were  endeavouring  to  establish 
the  validity  of  their  patent.  That  might  be  quite  true, 
but  if  tbe  Legislature  meant  this  to  be  sufficient  it  could 
easily  have  ssid  so  in  plain  terms,  which  it  has  not  done. 
It  says  **  if  be  commencee  an  action  for  the  infringement 
of  hi  parent."  It  is  true  that  in  an  action  for  infringe- 
ment tbe  question  of  validity  is  genendly  raised.  Tbe 
Legislatare  has  said  it  shall  bo  an  action  for  infringe- 
ment. I  think  that  means  infringement  of  the  same 
character  as  that  which  is  threatened. 

Now  the  real  difBcnlty  in  this  case  ii  that,  the  threats 
baviog  been  made,  they  were  not  followed  up  within  nine 
days  by  an  action  to  prevent  the  particular  infringement. 
In  the  Bieaatime  the  action  for  restraining  the  threats 
bad  been  commenced.  Mr.  Aston  does  not  hesitate  to 
lay  that  that  was  a  trick,  and  ought  not  to  be  regarded 
is  an  honest  action.  I  do  not  agree.  Assuming,  for 
irgnment,  that  there  was  a  want  of  courtesy  on  the  part 
of  the  solicitorB  in  the  matter,  tbey  might  quite  properly 
have  advised  their  clients  that  they  had  better  at  once 
sommence  an  aetion  under  this  32ad  section  to  restrain 
the  threats.  The  plaintiffs  in  the  action  for  threats 
night  have  thought  that  they  were  right,  and  that  the 
[Mtent  was  bad,  or  the  infriogement  could  not  be  proved, 
md  that  tbe  sooner  they  stopped  the  threats  and  pre- 
rented  the  paralysis  of  their  trade  the  better.  On  the 
»ther  hand  it  seems  to  be  impossible,  even  apart  from 
rathority^  to  hold  that  the  patentees  did  not  com- 
Bsnee  tbehr  action  with  due  diligence  when  they  com- 
neneed  it  within  the  fortnight  after  the  threats  were 


I  am  thanforo  left  in  a  difftoolt  position.    I  find  a 
llaiatiff  properly  oommencing  his  action  and  exercising 
ha  right  wbioh  is  given  him  by  Aet  of  Parliament  at 
ha  time  of  issuing  his  writ,  then  possibly,  if  one  con- 
Ion  of  the  Aot  should  prevail,  defeated  by  some- 
entire)/  future  which  happens  after  his  action  is 
so  that  what  was  right  on  the  27th  of 
ber  becomea  wrong  on  the  30th.    The  right  of 
irtion  given  by  the  Legislature  and  properly  exercised  at 
pe  time  Is  apparently  on  that  construction  taken  away 
Ipr  tbe  Legislature  three    days  afterwards.      It  is   a 
pirioue  conclusion  to  arrive  at,  but  if  the  Legislature  hae 
)  said  I  must  adopt  the  Legislature's  express  meaning, 
ow  baa  tbe  Legislature  so  said  P     Having  given  that 
|ht  of  action  the  eet'tion  says :  **  It  shall  not  apply  if 
»  person  raakiog  euch  threats  with  due  diligence  com- 
mences an  action  for  infringement  of  his  patent.**      I 
»ld  that  he    has    commenced    his    action    with    due 
Higence,  and  it  is  an  action  for  infringement,  and  under 


those  dreumfltaneas  it  follows  that  this  section  does  not 
apply.  It  is  a  strange  result,  but  the  language,  to  my 
mind,  is  perlsotly  plain.  It  has  given  with  one  hand  a 
right  of  action  and  taken  it  away  with  the  other.  Be- 
cause if  my  view  is  correct  a  man  may  wait  any  reason- 
able time— ^nd  it  is  impossible  to  lay  down  any  fixed 
rule,  three  months  having  been  held  to  be  a  reasonable 
time — ^to  see  what  is  likely  to  come  of  the  action  founded 
on  his  threats  look  up  a  little  more  carefully  than  he  has 
hitherto  done  the  question  of  the  validity  of  the  patent 
and  the  details  of  infringement  and  so  forth,  and  may 
within  such  reasonable  time  commence  his  action  for 
infringement,  and  say  :  "  You  were  right  till  this  morn- 
ing, but  now  you  are  wrong.  I  have  commenced  an 
action  with  due  diligence  and  there  is  an  end  of  your 
case.'*  Such  seems  to  me  to  bs  the  meaning  of  the  Act 
of  Parliament. 

Now,  as  regsrds  the  question  of  prosecution,  there  is 
one  fact  and  one  fact  only  which  is  of  any  importance  in 
this  case.  I  do  not  pause  to  guess  why  the  Legislature 
put  in  those  words  '*  with  due  diligence  commences  and 
prosecutes,"  because  when  once  an  action  has  been  com- 
menced the  defendant  is  able,  if  he  is  so  minded,  to  press 
the  plaintiff  on,  and  if  the  defendant  is  satisfied  that  he 
is  right,  or  if  there  is  any  urgent  reason  for  having  the 
action  dispoaed  of,  he  can  at  any  rate  do  it  sufficiently  to 
prevent  the  action  being  dropped  altogether,  and  prevent 
the  result  which  would  otherwise  follow  on  his  own 
action  being  got  rid  of.  Tbe  Legislature  has  recognized 
the  duty  of  the  patentee  not  only  to  commence  but  to 
prosecute  with  due  diligonoe.  It  seems  at  a  certain 
date  tbe  defendants  had  set  down  tbe  action  for  infringe- 
ment for  trial,  and  I  recognize  all  that  Mr.  Warmingtoa 
says  on  that  point.  I  think  primd  faeie  if  you  find  an 
action  set  down  by  the  defendant  that  is  evidence,  and 
cogent  evidence,  that  the  plaintiff  has  not  prosecuted  his 
action  with  due  diligence.  But  when  I  look  into  the 
dates  and  see  what  occurred,  I  find  that  the  defendant* 
in  the  infringement  action  had  been  obliged  to  give,  not 
only  once,  but  for  a  second  time,  further  and  better 
particulars  of  their  objections  to  the  patentee,  and 
though  I  think  that  the  plaintiffs  in  that  case  might  with 
propriety  have  taken  a  somewliat  different  course  from 
what  they  did  take  as  regards  prooedare,  and  delayed  the 
setting  down,  still  I  do  not  think  it  would  be  right  to 
allow  the  defendants,  who  were  in  default  as  regards 
their  own  particulars,  to  take  advantage  of  the  few  days' 
delay  in  setting  down  the  action  for  trial.  I  cannot  hold 
that  there  has  been  any  want  of  due  diligence  in  tbe 
prosscution  of  that  action.  Hy  conclusion,  therefore, 
on  the  construction,  is  that  there  were  threats  within  the 
meaning  of  tlie  section,  that  there  was  a  proper  action  to 
restrain  those  threats,  and  that  that  right  of  action  has 
been  barred  by  the  operation  of  the  proviso,  an  action 
for  infringement  having  been  commenced  and  pro* 
scented  with  due  diligence.  This,  therefore,  is  a 
decision  against  tbe  plaintiffs  here.  Then  I  have 
to  consider  the  question  of  coses.  The  Court  of 
Appeal  has  left  it  to  me.  I  have  now  here  all  the 
facts  before  me  necessary  for  giving  a  decision.  It 
is  imposrible  to  say  that  a  patentee  is  bound  to  try  the 
question  of  infringement  with  validity  and  so  forth,  by  a 
counter*claim,  but  I  think  that,  where  there  is  an  action 
to  restrain  threats,  it  the  patentee  does  not  choose  to  try 
the  question  in  that  way  he  ought  at  any  rate  to  attempt 
to  stay  the  action  and  offer  terms  to  get  rid  of  the 
action  founded  on  the  threats.  I  think  that  the  course 
that  the  patentees  have  taken  here  has  been  to  oblige 
the  plaintiffs  in  the  threats  action  to  go  on.  Letters 
have  been  read  to  me  which  showed  that  that  was  their 
intention,  that  they  insisted  upon  having  that  action 
set  down  for  trial  and  disposed  of,  and  tbe  plaintiffd  in 
the  threats  action  are  brought  here  because  they  so. 
insisted.  I  think  that  is  entirely  theii^  own  fault,  and  if 
I  could  with  propriety  mftke  them  pay  tbe  costs  I  should 
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High  CotJti, 


bo  diBpoted  to  do  bo.    I  cannot  do  that.    I  dlamiss  the 
action,  bat  I  Bhall  certainly  diBmisa  it  irithout  ooBts, 

SolioitoTB  for  the  plaintlilB,  Perkin$  &  Sawyer. 

SoliottorB  for  the  defendants,  Adam  Barn  &  Son, 


Q.  B.  Bit.  (Lord  Coleridge,  \ 
-  r.J.)      / 


Dee.  10. 


C.J.,  and  Mathevr, 

Bbg.  V,  Holt  (Yicb-Registrab  of  ^he  Office  of 
Land  Kegistet).  (a.) 

Zoedl  government  -^  Land  charget  —  Regietratxon — 
Sanitary  authority  —  Expe^ues  charged  on  jyremUet 
—Puhlio  HeaUh  Act,  1875  (88  4"  39  Viet,  e,  56),  *. 
257— XafK^  Charges  Registration  and  Searches  Aet, 
1888  (51  Jt  52  VieU  c.  51),  m.  4,  10. 

Expeneet  incurred  in  reepeot  of  premiees  by  a  local 
authority  in  carrying  out  the  proeieiane  of  the  Public 
Health  Act,  1875,  for  the  repayment  of  which  the  owner 
of  the  premises  it  liablCf  are^  by  section  257  of  that  Act, 
made  '*a  charge  on  the  premises  in  respect  of  which  they 
were  incurred,** 

Held,  that  such  charges  are  not  "  land  charges  "  mitliin 
the  meaning  of  the  Land  Charges  Registration  and 
Searches  Act,  1888,  and  do  not  require  registration. 

In  thiB  case  a  rale  nisi  had  been  obtained  on  behalf  of 
the  Oorporation  of  Nottingham  for  a  mandamus  direct- 
ing the  yioe-registrar  of  the  Offioa  of  Land  Registry  to 
register  two  oharges  on  land.  The  two  charges  in  qaee- 
tion  had  been  made  nnder  section  257  of  the  Pablic 
Health  Act,  1875,  apon  hoasee  sitaate  in  Blake-street 
and  Montpelier-road,  Nottingham,  in  respect  of  which 
honses  expenses  had  been  incarred  by  the  oorporation  as 
urban  sanitary  anthority. 

The  expenses  were  of  a  kind  for  the  repayment 
whereof,  with  interest,  the  owner  of  the  houses  is  made 
liable  under  the  Act,  and  section  257  proTides  that  in 
Buoh  a  case  ''  nntil  reooTcry  of  such  expenses  and  inte- 
rest the  same  shall  be  a  charge  on  the  premises  in  respect 
of  whioh  they  were  incurred.*' 

A  question  arose  as  to  whether  such  charges  required 
registration  under  the  Land  Charges  Registration  and 
SMrohes  Act,  18S8,  in  order  to  preserTO  their  priority 
over  subsequent  registered  oharges.  In  order  to  have 
this  question  decided  the  oorporation  obtained  this  rule, 
but  as  they  did  not  desire  to  have  the  necessity  for  regis- 
tration established,  they  appeared  by  counsel,  not  in 
support  of,  but  in  opposition  to,  the  granting  of  the 
mandamvs. 

Sir  B.  Webster,  A.G.,  and  ffrifin^  showed  cause.— - 
The  definition  of  '<  land  oharge  *'  in  section  4  of  the  Act 
of  1888  must  be  limited  by  seotions  10—13,  and  so  read 
It  cannot  include  these  charges.  They  are  not  created 
pursuant  to  an  application  by  the  owner  of  the  land,  as 
is  the  case  with  charges  under  the  Drainage  and  Improve- 
ment of  Land  Acts.  It  is  charges  made  pursuant  to  such 
applications  which  are  alone  contemplated  by  section  10. 
The  Act  is  not  applicable  to  charges  like  these,  whioh  are 
made  in  invitum.  These  oharges  are  really  *<  im- 
provement rates,"  and  in  many  cases  it  would  be  impos- 
sible to  register  them.  The  rules  as  to  registration  made 
under  section  18  of  the  Act  could  not  be  complied  with: 
see  rule  4,  form  8,  in  schedule. 

R.  8.  Wright,  for  the  oorporation. — We  have  obtained 
this  role  as  the  only  means  of  getting  this  qoestion 
decided,  but  we  are  entitled  to  be  heard  in  opposition  to 
it:  R.  V.  Postmaster-General,  I  Q.  B.  D.  668,  24  W.  R. 

(a.)  Beportel  by  T.  R.  Colqthouh  Dill,  Esq.,  Barriiter- 
at-Lsw. 


Dig.  294.  The  matter  is  one  of  great  importsooe  to  iQ 
sanitary  authorities,  for  the  expenses  of  registMisf  tiM» 
very  minute  oharges  would  be  yery  great  In  NoUiBghn 
the  mere  fees  for  registration,  without  any  profanumil 
charges,  would,  it  is  estimated,  amouot  to  £250  p« 
annum.  These  oharges  are  sometimes  intermitfeeBt,  thai 
existenoe  depending  on  whether  or  not  the  premim  an 
occupied.  Bach  charges  could  not  be  registered,  sad  it 
was  not  the  intention  of  the  Legislature  that  theyihoaU 
be. 

Lord  Coleridge,  C.J.— The  argument  in  this  osMbi 
been  all  on  one  side,  and  it  was  diffioolt  to  sea  the  otject 
against  whioh  it  was  directed.  We  have  corns  to  ^ 
conclusion  that  the  rule  should  be  discharged.  The  defi- 
nition  of  ^land  oharge"  in  section  4  of  the  Laad 
Charges  Registration  and  Searches  Act,  1888,  ii  wide 
enough,  with  perhaps  a  little  straining,  to  inelode  then 
charges  under  the  Pablic  Health  Act,  1875.  Bat  if  joi 
look  at  the  later  sections,  which  explain  what  kind  of 
land  charges  are  to  be  regiotered,  and  exdnde  whst  th^ 
do  not  include,  it  appears  to  me  that  these  ohsrgei  m 
not  within  the  Act.  In  the  proviso  to  section  lO  xebr- 
enoe  is  made  to  "  the  person  by  or  on  behalf  of  thoa 
the  applioation  was  made  pursuant  to  whioh  the  hoi 
charge  was  created.'*  Now  this  implies  that  so  had 
oharge  is  to  be  registered  except  one  created  in  inuiqibn 
of  an  applioation.  These  are  not  such  ohargei^  lad 
though,  looking  at  section  4,  one  might  think  t^it  th^ 
were  included,  yet  when  one  looks  at  seotioa  10,  wUot 
is  the  real  registration  clause  of  the  Act,  it  is  pUis  tiuH 
they  are  not  within  the  scope  of  the  Act.  aod  do  sot 
require  registration.    The  rule  must  be  diaoharged. 

Mathew,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 

Solicitor  for  the  vice- registrar.  Solicitor  to  the  Trst" 
sury. 

Solicitors  for  the  oorporation,  Sharpe,  Parker,  Frit' 
chardy  db  Sharpe^  for  S.  O.  Johnson,  NottingbssL 


Q.  B.Div,(Fry,LJ.,l  Wov  JIM. 

and  Mathew,  J.)      f  Nov.  18,  P. 

SiKYmrs  9.  HomrsLow  Burial  Boabs.  (f.) 
Contract  —  Corporation  —  Contract  under  jwZ— &W 
worh^-'Right  to  recover — Metropolitan  JBuriaU  M 
1852  (15  Jf  16  Viet,  c,  85),  ss.  24,  81— aiM^««< 
practioe-^Transfer  of  action — Payment  iato  e&mt" 
Ttme—Retum  day^County  Courts  Aet,  18S8  (51  i 
52  Viet.  c.  48),  ss.  107,  ISQ^Omnty  Ceitrt  Aiffi 
1889,  ord.  9,  r.  11  (1). 

A  builder  had  entered  into  a  contract  with  a  hhd 
board  under  the  seal  of  the  board  far  the  estseutisik^ 
certain  repairs  to  the  buildings  at  the  hoards  eewuttn/; 
the  repairs  to  be  dene  and  the  terms  upon  trhieh  tk^wert 
to  be  done  were  speeified  in  the  contract.  Perthsrrspeiit 
were  necessary ,  and  were  executed  by  the  builder  §t  ^ 
instance  of  the  boards  surveyor,  and  approeei  hfJ^ 
when  dene. 

Held,  by  Fry,  Ii.J.  (Mathew,  J.,  Jisf^^ii^),  tAst  (i« 
builder  was  net  entitled  to  recover  in  respeet  fT  ^^ 
further  repairs,  there  being  no  contract  under  seal  as  ti 
them. 

A  summons  was  issued  in  a  county  court  on  the  l^^ 
March;  the  return  day  was  the  V2th  of  April;  Mfif 
1st  of  April  the  action  was  transferred  te  another  £«»*9 
courty  where  the  return  day  was  the  I5th  ofAprU.    Tki 

(a.)  Reported  by  T.  R.  Colqoboi  k  Dill,  Bsq.,  Bartiitep 
at-Law. 
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High  Coust* 


Stivbhs  v.  Houmslow  Buriai^  Boaeb. 


High  Ooust. 


defendants  paid  money  iiUa  eanrt  under  Oeunty  Court 
JRule$j  1889,  ord,  9,  r,  11  (1),  on  the  Sth  of  April. 

Soldt  that  the  return  day  woe  the  I5th  of  April,  not 
ihA^\2th  ofAprii,  and  that  the  payment  in  was  made  fie  e 
clear  days  before  the  return  day  within  the  meaning  of 
the  rule. 

This  vu  an  appeal  by  the  plaintiff  from  the  deoiaion 
of  hi*  Hononr  Judge  Stonor,  the  jndge  of  the  Maxyle- 
booe  Gonoty  Gonrt,  nnder  the  following  oironmatanoes. 

The  plaintiff  was  a  bnilder  and  the  def endanto  a  barial 
board  sabjeot  to  the  proYisions  of  the  Bariala  Aot,  1858 
(16  k.  17  Viet.  o.  134),  which,  bj  eeotion  7,  inoorporatea 
MctioDB  10 — 42  of  the  Hetropoliten  Bariala  Aot,  1852 
(15  ft  16  Viot.  0.  85).  Certain  repaira  to  the  buildinga 
at  the  defendanta'  cemetery  being  required,  a  written 
ODtttract^  under  the  aeal  of  the  board,  waa  entered  into 
on  the  5th  of  September,  1888,  between  the  defendanta 
and  the  plaintiff  for  the  carrying  oot  of  the  repaira 
(which  were  specified  in  a  achednle)  for  the  aum  of  £38. 
Aa  the  work  went  on  it  became  evident  that  aome  farther 
repaira  were  neoeaaary,  and  at  the  inatanoe  of  the 
defendanti^  aurreyor  the  plaintiff  carried  out  theae  re- 
pairs also ;  these  repaira  are  referred  to  in  this  report  aa 
^  extras  " ;  they  were  inapected  and  approved  by  the 
aorreyor  when  they  were  completed.  The  plaintiff  aued 
the  defendanta  in  the  county  court  for  a  aum  alleged  to 
be  due  nnder  the  written  contract  and  for  the  work  done 
in  reapeet  of  the  extraa.  The  judge  held  that  £10  waa 
doe  nnder  the  contract,  and  that  £11  waa  the  valne  of 
the  extras,  tut  in  reapect  of  the  extraa  ha  disallowed  the 
plaintiff's  claim  on  the  ground  that,  there  being  no  oon- 
craot  nnder  seal  as  to  them,  he  waa  not  entitled  to  re- 
oover.    The  plaintiff  appealed. 

There  was  a  cross  appeal  by  the  defendants  from  a 
decision  of  the  county  court  jadge  that  a  payment  into 
court  by  the  defendants  in  reapect  of  the  work  done 
nnder  tho  eontraot  waa  not  made  five  clear  daya  before 
^  retern  di^,  and  that  the  defendanta  were  bound  to 
pay  the  pUintiffa  coata  occasioned  by  their  default.  The 
facts  relating  to  the  cross  appeal  were  as  follows.  The 
action  was  oommenoed  in  the  Brentford  Oounty  Oonrt  by 
aoamons  iasnad  on  the  14th  of  March,  1889,  returnable 
on  tiie  12th  of  April.  On  the  lat  of  April  the  action 
was  tranafsned  to  the  Marylebone  Oounty  Oonrt,  the 
rstnm  di^  in  that  court  being  the  15th  A  April ;  the 
payment  into  court  waa  made  on  the  8th  of  April  The 
ooutfy  cout  judge  held  that  the  *'  return  day  "  within 
the  meaning  of  oid.  9,  r.  11  (1),  of  the  Oounty  Oonrt 
finies,  1889,  wsa  the  12th  of  AprU  and  not  the  15th  of 
April,  and  that  the  payment  in  was  too  late,  not  having 
been  made  five  dear  days  before  the  return  day. 

Lotte^  for  the  plaintiff.—The  rule  that  a  corporation 
ean  only  eontraot  under  its  seal  is  subJMt  to  two  exoep- 
tioBs,  and  the  present  ease  falls  under  both :  (1)  where 
the  oontnct  deali  with  small  matters  of  auoh  fcequent 
ocwaianoe  that  a  written  oontraot  in  reapect  of  them 
would  be  highly  inoonvenient ;  (2)  where  the  oorpora- 
tioB  haa  Mkon  Uie  benefit  of  the  oontraot  they  cannot  be 
heaid  to  saj  that  it  does  not  bind  thenu 

He  inferred  to  Haigh  t.  Guardians  of  North  Srlerley 
Union,  6  W.  B.  679 ;  Munt  v.  Wimbledon  Local  Board, 
26  W.  B.  830,  3  0.  P.  D.  208 ;  Nicholas  v.  Guardians 
of  BradfieUL  Union,  14  W.  B.  781,  L.  B.  1  a  B.  620. 

Tehfertim.'^ThMe  extras  to  a  builder's  oontraot  are 
not  within  the  exception  aa  to  amall  matters  :  Bomer* 
sham  V.  WoWerhampton  Waterreorhs  Co.,  6  Ex.  187  s 
ZamprOl  t.  Guardians  of  BiUerieay  l/nion,  3  Ex.  283. 
The  tarial  board  repreaents  the  ratepayera,  and  cannot 
go  mrtaide  the  Aot. 

He  raferred  to  seotiona  24  and  81  of  the  Act  of  1852. 


X0:r0  replied. 


Cur^  aiv.  vult. 


The  defendants'  oroaa  appeal  was  then  argued,  the 
contention  on  the  part  of  the  plaintiff  being  that,  upon 
the  trae  conatruction  of  aeotion  186  of  the  Oounty  Oourta 
Aot,  1888,  <' return  day*'  meant  the  day  originally  ap- 
pointed for  the  hearing  at  the  Brentford  Oounty  Oourt^ 
itf.,  the  12th  and  not  the  15th  of  April — and  that  the 
payment  in  waa  too  late.  A  qaeation  waa  also  raiaed  aa 
to  the  auffioiency  of  the  amount  paid  in  to  meet  the 
plaintiff'a  claim  under  the  written  oontraot. 

Nov.  29. — Fbt,  L.J.— The  plaintiff  in  thia  case,  who  ia 
a  builder,  anea  the  defendanta,  the  Hounalow  Burial 
Board,  for  moneys  alleged  to  be  dne  under  a  contract 
made  under  the  aeal  of  the  board,  and  in  reapect  of  extra 
work  which  haa  been  certified  by  their  anrveyor.  The 
learned  judge  of  the  ooanty  court  has  found  that  the 
valae  of  the  work  ia  £10  for  that  which  ia  the  aubject  of 
the  contract,  and  £11  for  the  extraa,  and  as  to  the  excraa 
he  haa  held  that  the  defendanta  are  not  liable,  beoanae 
there  ia  no  contract  under  aeal  in  reapect  of  them.  The 
law  which  govema  thia  oaae  ia  to  be  found  in  the  Act  15 
&  16  Yict.  0.  85,  and  the  two  Important  aeotiona  are 
aeotion  24  and  aeotion  81,  which  latter  aeotion  makea 
apedal  provisions  as  to  contracts  entered  into  by  burial 
boards.  [Hia  lordahip  read  the  aeotion.]  The  aubject- 
matter  of  the  contracta  ia  there  described,  and  it  ia  to  be 
remarked  that  the  worda,  '*  for  exeonting  and  doing  any 
other  worka  and  thinga  neoeaaary  for  the  purpoaea  of  thia 
Act,*'  are  verj  wide  and  general  worda.  There  are  four 
requisitea  whioh  are  to  be  apeoified  in  all  theae  contracts 
—vis.,  the  works  to  be  done,  the  prioea,  the  timea  of 
completion,  and  the  penaltiea  for  non-performanoe  ;  and 
the  contracts  are  to  be  entered  in  the  books  of  the  board. 
Now  theaoope  and  object  of  theae  provisiona  ia  to  pre- 
vent facilities  for  entering  into  contracts  whioh  might 
lead  to  what  Ib  known  as  *^  jobbery."  The  proviso  as  to 
advertising  contraota  above  the  value  of  £100  was 
inaerted  for  the  aame  purpoae.  The  cironmatancea  here 
are  these.  The  burial  board  had  chapels  and  a!  lodge  in 
their  oemetery  and  walls  which  endosed  it,  and  they 
thought  that  these  were  in  want  of  repair  and  redeoora- 
tion.  They  therefore  had  prepared  a  specification  of  the 
work  required  to  be  done,  and  they  advertised  thia 
apecification.  On  the  5th  of  September,  1888,  they  entered 
into  a  contract  with  the  plaintiff,  who  undertook  to  do 
the  work  for  £38.  That  oontraot  was  under  the  seal 
of  the  board,  and  contained  the  requisites  which, 
aa  I  have  mentioned,  are  provided  for  by  aeotion 
31. 

It  appeared,  as  time  went  on,  that  some  further  work  was 
necessary.  This  extra  work  relates  to  the  same  snbjeot- 
matter  aa  the  original  contract,  and  aome  of  it  conaiata 
of  anoh  amall  additiona  aa  would  make  the  repaira  more 
complete— for  inatanoe,  painting  and  vamiahing  a  wall 
and  indcing  a  cupboard  in  the  lodge  of  the  cemetery. 
Theae  itema  might,  in  my  judgment,  have  been  included 
in  the  apedfioation.  They  are  thinga  to  be  done  for  the 
purpoaea  of  tiie  Aot  juat  aa  much  aa  the  itema  in  the 
apedfioation.  As  to  these  extras  there  was  no  oontraot, 
and  I  have  oome  to  the  oondnnon  that  the  county  court 
judge  was  right  in  disallowing  the  oUim  in  respect  of 
them.  If  we  were  to  reverse  hia  deoidon  we  ahonld  be 
doing  thia— enabling  a  anrveyor  who  htid  friendly  f ed- 
inga  towarda  the  builder  to  alter  a  definite  oontraot  into  a 
much  larger  affair.  These  items  should  have  been  in* 
sorted  in  the  oontraot  itself,  and  not  having  been  so 
inaerted  they  cannot  be  allowed.  The  amount  oldmed 
in  respect  of  them  ia  more  than  a  fourth  part  of  the 
aum  agreed  upon  under  the  contract.  That  aum  ia  under 
£40,  and  the  aum  due  (if  any)  for  the  extraa  ia  £11.  If 
we  were  to  allow  thia  claim  we  ahonld  be  letting  in  the 
mischief  which  thia  Aot  meant  to  exclude.  It  ia  aaid 
that  theae  extras  are  trivial  matters  and  oome  under  the 
well-known  exception.  It  may  be  that  theae  itema 
might  in  some  cases  be  ao,  but  here  they  were  part  of 
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the  larger  enterprise.    In  my  opinion  the  appeal  ought 
tofatl. 

Then  the  oonnty  oonrt  jodge  took  the  view  that  the  pay- 
ment into  oonrt  was  too  late,  and  that  therefore  the  plain- 
tiff was  entitled  to  hie  ooste:  Ck>nnt70onrtBnle8,1889,ord. 
9,  r .  1 1  •  The  facte  are  theae.  The  enmmons  was  iatned  out 
of  the  Brentford  County  Ckwrt  on  the  14th  of  Maroh  and 
was  returnable  on  the  12bh  of  April.  On  the  let  of  April 
the  action  was  transferred  by  order  of  the  registrar  to 
the  Marylebone  County  Court,  where  the  return  day  was 
the  15th  of  April.  Pigment  into  court  was  made  on 
the  8th  of  April.  The  question  is  whether  the  return 
d^  was  April  the  12th  or  15th.  If  it  was  the  12th, 
then  the  payment  in  was  not  made  Ato  clear  days  before 
the  retnm  day;  but  it  seems  dear  to  me  that  the  15th, 
and  not  the  12th,  was  the  return  day  within  the  mean- 
ing of  the  rule,  and  that  therefore  the  payment  in  was 
in  time,  and  the  plaintiff  was  not  entitled  to  his  costs. 

Mathsw,  J. — I  regret  that  I  am  obliged  to  differ 
from  my  learned  brother.  In  reference  to  the  main  ques- 
tion I  think  the  plaintiff  ooght  to  succeed.  In  respect 
of  small  ereryday  oocurrenoea  required  in  an  undertaking 
of  this  kind  the  board  hate  a  right  to  contract  without 
seal.  Do  these  extras  belong  to  that  class  of  work?  The 
plaintiff  was  employed  to  do  vairions  small  jobs;  Uie 
defendants  took  adrantage  of  his  work,  and  are  now 
tsking  the  technical  objection  that  the  contract  ought 
to  ha?e  been  nnder  seal.  The  Lord  Justioe  has  treated 
all  these  items  as  being  included  in  the  soope  of  the 
original  employment ;  bat  I  cannot  come  to  that  condn- 
sion.  1  oannot  donbt  bat  that  if  another  tradesman  bad 
been  employed  to  do  these  jobs  he  would  hsTe  been 
entitled  to  lecoTer,  and  ean  the  fact  of  idiis  particular 
tradesman  having  made  a  written  contract  with  regard 
to  other  matters  make  any  difference  as  to  his  rights  ? 
I  think  not.  In  my  opinion,  therefore,  this  appeal 
should  be  allowed.    But  I  withdraw  my  judgment. 

As  to  the  point  of  eoonty  court  prooednre,  I  agree. 

Appeal  dUmitted;  cats  referred  hack  to  the  eounty 
court  judge  to  decide  whether  the  payment  into  court  was 
sufficient  in  amount,  having  regard  to  the  decision  that  it 
was  made  in  time  ;  leave  to  appeal  granted. 

Solicitors  for  the  plaintiff,  Charles  RoHnsen  <f*  Co, 

Solicitors  for  the  defendants,  Ruston^  dark,  4'  Rvston, 


Q.  B.  Pi?.  (Lord  Coleridge, } 
C.J.,  and  Hathew,  J.)     i 


Not.  22. 


Keo.  v.  Vestet  of  St.  Putcrab.  (a.) 

Metropolis  Manttgemmd  AeU-^Vestry — ^Mandamus  to — 
Suptrannuation  allowjme$  to  oiUer  —  Amount  of 
allowance — DUcretion  of  ve$try  cm  <o— <29  Jk  30  ^•c^ 
c.  31,  M.  1,  4. 

A  metropolitan  veOry  Aoi,  wmhr  the  Act  29  A  30 
Vict,  c.  31,  a  diaeretion  to  grtmt  or  ro/uee  a  ouper^ 
annuation  allowanoe ;  l^ui,  if  ihey  decide  to  grant  any 
allowance^  then  ih€  amount  of  tteh  allowance  ie.noi 
within  their  di$oretion,  hut  mtut  be  uceerding  to  the 
icale  in  the  Act. 

Where  a  veetry  eoneidered  the  arnount  according  to  the 
scale  too  large^  and  offered  a  emalhr  sum,  and,  on  this 
being  declined,  refuted  to  grant  any  allowance  at  all, 

Held,  that  the  vestry  had  no  power  to  do  so,  a$  they 
had  agreed  to  grant  some  allowance,  and  that  a  man- 
damus should  issue  to  the  vestry  to  oompd  them  to  hear 
and  determine  the  matter,  on  the  ground  that  they  had 
not  property  exercised  t?ie  discretion  vested  in  them, 

Hule  for  a  mandamus  to  the  Vestry  of  St.  Fanoras 
(a.)  Beported  by  Sir  Shsbsion  BAKBB,Barrister-st-Law. 


directing  them  to  oonsider  a  claim  for  a  snpecannaatftn 
allowanoe,  and  to  take  the  necessary  steps  to  seoue  nsb 
allowanoe  according  to  the  proraions  of  the  Aet  29  &  80= 
Vict.  0.  31— «n  Act  to  provide  superannnation  allow- 
ances of  officers  of  restries  and  other  boards  within  the 
area  of  the  Metropolis  Local  Management  Act. 

The  prosecutor,  Bichard  Westbrook,  had  been  a  nte 
ooUeotor  for  the  vestry  of  St.  Pancnras,  and  ba? ing  been 
in  the  setyice  of  the  vestry  as  such  ooUeotor  for  above 
thirty  years,  and  being  over  seTenty-two  years  of  age, 
and  of  infirm  health,  he  wished  to  resign.  He  sooorfl- 
ingly  wrote  to  the  vestry  in  December,  1888,  stating  that 
he  wished  to  resign  as  from  the  following  Lady-day,  and 
he  asked  that  a  retiring  allowanoe  might  be  given  t» 
him.  His  salary  had  been  at  the  rate  of  £480  a  year, 
and  according  to  the  scale  laid  down  in  the  Aet  the 
superannuation  allowance  would  have  been  £280  a  year, 
and  he  asked  that  this  aliovranoe  of  £230  should  be 
granted  to  him.  This  letter  was  referred  by  the  veitiy 
to  their  finance  committee,  who  considered  it,  and 
recommended  that  an  allowanoe  of  £230  shmdd  be 
given.  This  report  was  referred  back  again  by  tiie 
▼estry  to  the  committee  to  communicate  with  Xr.  Wsi(- 
brook  to  ascertain  if  he  would  accept  a  smaller  sum  thao 
the  £230,  and  the  vestry  at  the  same  time  stated  thai  if 
he  agreed  to  accept  £150  a  year  this  sum  would  be  vetod 
unanimously.  The  committee  communicated  with  Mr. 
Westbrook,  and  he  declined  to  accept  a  smaller  snmthia 
the  £230,  to  which  he  said  he  was  entitled  nnder  tke 
Act.  The  attention  of  the  vestry  seems  in  the  neaa- 
time  to  have  been  called  to  the  case  of  Reg.  t.  Vetttf  tf 
St.  ffforge*s,  Southwarh,  36  W.  B.  841,  19  Q.  B.  D.  53S, 
where  it  was  held  that  If  an  allowance  were  granted  the 
Testry  has  no  discretion  as  to  the  amount,  bot  the 
amount  must  follow  the  scale  laid  down  in  the  ststste. 
The  vestry  then  resolved  by  a  large  majority  to  disadm 
Mr.  Westbrook  without  granting  any  pension  at  all,  aod 
he  was  accordingly  dinulssed,  after  a  month's  nolie^ 
without  any  superannuation  allowance  whatever,  and  a 
successor  was  appointed  in  his  plaoe. 

A  rule  was  obtained,  at  the  instance  of  Mr.  Westbrook, 
for  a  mandamus  to  the  vestry  directing  them  to  hear  aod 
consider  the  matter,  and  to  grant  the  allowanoe  acooid- 
ing  to  the  scale  laid  down  in  the  statute. 

It  was  admitted  that  the  amount  of  the  aUowanee, 
according  to  the  scale  in  the  Act,  would  be  £230  a  jesr, 
as  claimed  by  Mr.  Westbrook. 

Section  4  of  29  &  30  Vict.c.  31  (which  applies  witkia 
the  area  of  the  Metropolis  Local  Management  Aot> 
enacts  : — '*  Subject  to  the  provisions  herein  contained^ 
the  allowance  to  be  granted  after  the  commenoesMnt  of 
this  Act  to  persons  who  shall  have  served  in  an  estab- 
lished capacity  as  officers  as  aforesaid  .  .  .  shaU  be* 
as  follows :  (that  is  to  say)  *'  and  then  is  given  thesoalfr 
of  superannuation  allowanoes,  which  in  no  sate  ea^ 
exoeed  two-*thirds  of  the  salary. 

C.  A,  Russell,  for  the  vestry,  showed  oanse.— This  h  a 
matter  in  which  this  court  oannot  interfere;  the  gtaat 
is  in  the  discretion  of  the  vestry,  and  the  vestry  have 
fully  considered  this  application  and  determined  the 
matter,  and  there  is  no  room  for  a  mandamus.  Before 
the  Act  there  was  no  power  to  make  a  snperannoatiai 
allowanoe  at  all,  and  the  Act  was  passed  to  esablr 
vestries  to  make  such  allowances.  It  has  already  teen 
held  by  this  court,  in  the  case  of  Reg.  v.  Vestry  ef  St, 
Oeorge'Sj  Southtoarh,  that  the  vestry  have  a  discretion 
to  give  or  to  refuse  a  pension.  Here  they  have  refosed 
to  grant  a  pension,  and  they  had  a  power  to  do  so. 

Morto9^  Smith  {Renn  Collins,  Q.C,  with  him),  for  the 
prosecutor,  in  support  of  the  rule. — Here  the  vestry  did 
agree  to  grant  a  pension,  and  the  only  question  open 
was  as  to  the  amount.  They  resolved  that  if  Mr.  Weat- 
brook  agreed  to  take  £150  a  year  instead  of  the  larger 
sum  that  amount  would  be  granted  to  him  unanimonslj*- 
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That  W9M  eqniraleiit  to  raying  he  ought  to  have  a  pen- 
sion, though  thej  differed  as  to  the  amount  of  suoh 
pennon.  Thej  had  no  power  to  do  that,  heoanse, 
although  they  might  haye  a  diaoretion  to  grant  or 
Tof  naa  a  pension  in  the  first  instanoe,  they  would  have 
no  power  to  determine  the  amount  of  suoh  pension  if 
ihej  onoe  determined  to  grant  a  pension.  In  such  case 
the  amount  la  fixed  by  the  statute,  and  the  vestry  would 
hare  no  power  to  depart  from  the  statutory  soale.  The 
Teetxy  have  a  judicial  discretion  to  exeroise,  and  they 
are  hoond  to  exercise  it  judicially :  Maxwell  on  the  In- 
terpretation of  Statutes,  2nd  ed.,  p.  147;  Rooke*s  eate^  5 
Coke's  Bep.  100a;  Reg.  t.  Oceneerf  of  Withyham^  2 
C.  L.  Bep.  1657;  Rex  ▼.  Toung  and  Pittt^  I  Burrow, 
556;  Reg,  T.  Adatnsony  24  W.  B.  250,  1  Q.  K.  D.  201; 
Bex  v.A*ietff^4  Barrows,  2186;  Julius  ▼.  Bishop  of 
Oxford,  28  W.  B.  726,  5  App^  Gas.  2U\  Biddulph  y. 
Vettry  of  St.  George^  Hanover '  tq^iare,  11  W.  B.  524; 
Bsg,  T.  ffaver/Ufra  of  Darlington  School,  6  Q.  B.  682 ; 
Maeleth  y.  Ashley^  L.  B.  2  So.  App.  352,  22  W.  B. 
Dig.  33. 

Levi  CoiiEBiDOB,  O.J. — ^This  is  a  case  by  no  meaaa 
^tmj  to  dsoide,  bat  upon  the  whole  I  think  the  manda- 
«i«t  shoald  goi 

I  admit  in  the  plainest  terms  and  in  the  fullest  manner 
-ti»  diaofetion  of  the  yestry  to  entertain  the  question  or 
■ok  to  entartain  it  in  the  beginning.  The  words  that 
**  a  yeataj  may  at  their  diBcretion  grant  to  an  officer  a 
peoaion  "  seem  to  me  to  show  that  Parliament  meant  to 
«rtn*st  to  them  a  discretion  to  entertain  the  question  or 
wt  to  antartaia  it  in  any  particular  case*  This  is  the 
moTti  Ukely  aa  there  was  no  power  before  these  Aots  to 
.gnnt  V  penaioDy  and  it  is  more  likely  that  Parliament 
woaldhswe  empowered,  rather  than  would  haye  com 
pdlad,  pifftiea  to  do  what  for  the  first  time  tbqr  were 
eniUed  to  do.  It  is  clear  to  my  mind  that  the  yestry 
haye,  in  the  first  instance,  the  discretion  to  entertain 
this  quartlfi,  and  a  disoretion  whioh,  I  am  of  opinion, 
tinaeovet  ooaU  not  oempel  tham  to  put  in  tome  in  the 
dbit  mrtimeo* 

Bat  that  does  not  by  any  meaaa  dispose  of  the  case- 
The  iihBtaniin  of  the  case  I  take  to  be  this.  [Hialordahip 
thstt  staked  the  faetoof  the  ease.]  It  aeema  to  me  that, 
aWiongh  thedssoretion  of  the  yestty  is,  in  a  senm,  abso- 
Inta,  that  eKprasaion  must  be  taken  with  soma  consider- 
aUa  ommieBtL  It  may  be,  it  ptobably  ia»  that  it  is  in 
-tksk'dlBBmfeian  to  begin  or  not  to  begin,  hot  in  this  ease 
itappema  to  ma  that  the  yestry  had  committed  itmlf, 
aad-kBd'«qnMBed  ita  opinion  that  Mr.  Westbrook  wm 
•eBiitlfld-toapeaaion.  Th^  wen  then  confronted  with 
the  hiw,  which  said.  If  he  is  entitled  to  a  pension  he  is 
antit]edto<iti#ponston.  Then  they  said.  We  do  not  think 
he  is  entitled  to  this  pension,  we  will  go  baok  from  what 
we  said  and  will  grant  him  none.  Kow  a  disoretion 
anst  bo,  in  bodlee  of  this  kind,  legal  diseretioB;  it 
does  not  maan  ma^  caprice,  or  mere  personal  or  priyate 
IssliBg;  it  moat  be  diaoredon  founded  upon  grounds  of 
jistiwand  reaaon,  and  showing  that  the  mfaid  of  the 
penana  exemiaiug  the  disoretion  haa  been  brought  to 
hsaa  m  tlia  aabjeot-matter  before  them. 

Wa  am  not  without  authority  npon  this  matter,  and 
aaUiaiity  of  a  yeiy  high  character.  If  tha  matter  had 
bsea  a  asattw  of.  the  diaoretion  of  jnstieea,  the  baoha  am 
fkU  of  oaam  in  whioh,  while  the  eeurts,  on  tho  one 
hmd,  have  entivriy  disclaimed  the  right  or  the  desire  to 
uet  m  ooato  of  appeal  and  to  reyiew  disoretion,  they 
haie  nsvertheleM  been  firm  in  saying  that  they  will  see 
that  iml  disoretion  haa  been  exercised,  and  that  where 
disoretion  haa  been  exercised  upon  grounds  which  ought '. 
not  te  hare  influenced  it^  they  will  treat  it  as  not  haying 
been  exetdsed  air  all,  and  send'  their  mandam'iu  to  the 
hod^  that  haa  aa  declined  really  to  exeroise  the  disore- 
tei  eonnaitted  to  it.  One  of  the  most  striking  oases ! 
vllh  zegwd  to  magjUttrates  is  the  r  case  of  Reg.  t.  Adam 


tofif  where  the  magistrates  heard  eyidenoe,  and  they 
appeared  to  haye  exeroised  a  discretion ;  but  the  court 
sent  a  mandamus  upon  the  ground  that  it  dearly  ap- 
peared that,  although  disoretion  seemed  to  hare  been 
exercised,  real  discretion  had  not  been  oxereised  at  all, 
because  they  proceeded  upon  considerations,  extraneona 
and  extra- judicial  considerations,  which  ought  not  to  haye 
affected  their  decision,  and  which  was  the  same  as 
declining  jurisdiction.  That  is  an  exceedingly  strong 
authority  in  point  of  principle  in  the  present  case^  Here 
it  appears,  to  my  mind,  that  the  yestry  acted  aa  thegr 
did,  not  because  they  thought  or  meant  that  Mr.  West* 
brook  was  not  entitled  to  a  penaion  at  all,  bnt  beoanm 
they  thought  they  were  bound  to  giye  him  £280  if  thagr 
gaye  him  anything,  and  aS  they  thought  that  sum  too 
much,  therefore  they  would  eyada  the  Act  of  Parliament 
and  giye  him  nothing. 

Now  it  appears  to  me  that  that  ia  a  thing  whioh  they 
could  not,  in  point  of  law,  do,  and  the  oase  I  haye  re- 
ferred to  is  a  strong  authority  to  show  that,  nnder  these 
oiroumstanoes,  the  court  will  hold  that  they  haye  not 
acted  judicially  and  haye  not  exercised  a  real  discretion. 
But  it  may  be  said  that  the  cases  to  which  I  refer  are 
oaam  with  regard  to  magistratm,  oyer  whom  the  jurla- 
diction  of  this  court  has  been  long  established,  yet  this  ia  a 
different  body,  and  that  the  oonsiderations  are  different 
and  do  not  apply.  But  there  is  a  case  of  Reg»  y.  The  Mayor 
of  Yarkj  1  W.  B.  U9,  1  £.  &  B.  588,  where  it  was  held, 
in  the  case  of  a  town  oounoily  that  they  were  bound  to 
exercim  a  deliberate  discretion,  and  if  they  refused  to 
exeroise  it  or  exercised  it  colourably,  then  a  mandamus 
would  lie.  That  seems  to  me  to  be  a  oase  yery  much  in 
point  as  showing  that  oyer  a  body  yery  analogous  to  the 
body  in  the  present  oase  this  oourt  in  the  time  of  L(U(4 
Campbell  asserted  that  if  there  was  a  colourable  exercise 
of  discretion,  whioh  was  none  in  truth,  the  court  would 
compel  them  to  exercise  their  disoretion. 

It  seems  to  me  that  these  oases  are  yery  strong  ;  th^ 
haye  neyer  been  interfeted  with^  oyermled,  or  questioned; 
and  they  show  that  this  court,  oyer  bodies  analogous  to 
such  a  body  as  the  present,  where  discretion  has  clearly 
been  committed  to  those  bodies,  will  see  that  there  is  a 
real  discretion  exeroised  by  those  bodies,  and  compel 
them  80  to  exeroise  it  by  mandamus ,  and  where  discretion 
has  apparently  been  fairly  exeroised,  yet,  when  the 
grounds  on  whioh  it  has  professedly  been  exeroised  are 
not  legal  grounds,  are  not  grounda  whioh  the  body  pro- 
fessing to  exeroise  the  discretion  ought  to  haye  taken 
into  aoeount,  the  oourt  will  treat  the  discretion  aa  un- 
exeroised,  and  will  make  the  body  exeroise  it. 

It  seems  to  me  that  the  yestry  had  here  decided  that 
thia  gentleman  was  entitled  to  a  pension,  but  what  they 
disliked  was  the  judgment  of  this  court  oompelling  them 
to  giye  £280  or  nothing.  They  had  agreed  to  giye 
something,  but  when  th^  found  that  they  were  obliged 
to  giye  £230  they  thought  that  sum  too  much  and  then 
they  said  they  would  giye  nothing. 

That  to  my  mind  is  a  thing  they  had  no  right  to  do, 
and  npon  those  grounds  in  my  jndginent  this  mandarMu 
must  go* 
Hathbw,  J.9  coB0vrred« 

Solieitora  for  Mr.  Westbrook,  Be^l^  Phillips,  &  Beat. 
Solintom.flbs  the  vesti/,  CmiUffe$  4*  BtMnpoH. 
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HoBVB  p.  FonrcAiN.  (a.) 

Praetiee — Charging  order ~^Fund  in  oonrt ^Lunatic — 
Judgment  debt^l  ^  2  Viot.  c.  110,  i.  14—8  ^  4  Viot. 
e.  %%  §,  1. 

A  fund  waa  Handing  im  the  boohs  of  the  Paymaster" 
General  of  the  Chancery  Dlvuion  to  the  credit  of  one 
J,  T,  P,,  ^a  person  of  unsound  mind.**  A  Judgment 
creditor  of  the  lunatic  applied  for  an  order  charging  this 
fund,  and  a  judge  at  chambers  ordered  that**  so  much  of 
the  defendants  interest  in  the  fund  so  standing  as  afore^ 
said  thotUd  stand  charged  with  the  payment  of  the  ,  ,  . 
amount  due  an  the  judgment  as  the  Lords  Justiou  sitting 
in  Lunacy  might  deem  applicable  to  payment  of  thejudg- 
fnent  debt."" 

Meld,  that  the  proper  form  of  order  upon  such  an 
application  was  to  mahe  an  order  charging  th«  fand^  or 
such  part  of  it  as  the  judge  should  think  fit,  and  that  the 
judge  hcul  no  jurisdietion  to  feane  it  to  the  diserntion  of 
the  Lords  Justicet  sitting  in  Lunacy  to  sty  how  much 
should  be  to  charged. 

Appeal  from  deoiaion  of  jadge  at  chamben. 

One  John  Fountain  faaTing,  on  Jane  25, 1 888,  been  found 
a  lunatid,  a  committee  waa  appointed  on  Jane  29,  1888. 
The  plAintiff  in  l^hit  aotion  was  a  jadgment  creditor 
against  the  lunatic  for  £51  14t.  6d.  and  £9  IBs.  coete 
recovered  on  January  80,  1889.  A  sum  of  £8^204  2?.  8d. 
New  Oonaola  was  standing  to  the  credit  of  the  defendant  on 
March  1, 1 889,in  the  books  of  thePajrmaster.General  of  the 
Oliahcerj  Division  of  the  High  Oourt  of  Justice,  and  on 
an  appliisation  in  ofaambert,  Mathew,  J.,  made  an  order 
that "  so  much  of  the  defendant's  interest  in  the  fund  so 
standing  in  the  books  of  the  Paymaster-General  as 
aforesaid,  stand  charged  with  the  above-mentioned 
amount  dne  on  the  said  judgment  as  the  Lords  Justices 
Bitting  in  Lunacy  may  deem  appiicable  to  payment  of 
the  said  judgment  debt"  Ooets  to  be  in  the  discretion 
of  the  Lords  Justices. 

The  lunatic  had  no  other  property,  and  the  cost  of  his 
maintenance  in  an*  a^lum  was  about  £250  to  £800  a 
year. 

Bemtall,  for  the  plaintiff.— The  judge  at  chambers 
ought  to  have  himself  eacaroised  his  discretion  as  to  what 
part  of  the  fund  should  be  charged,  there  being  no  power 
in  him  to  leave  this  to  the  Lords  Juatioes. 

Sudnfen  JSady,  for  the  defendant  and  his  committee. 
— ^The  fund  stands  in  the  books  of  the  Paymaster- 
General  to  the  credit  of  a  peraon  of  unsound  mind,  and 
therefore  is  a  fund  in  Lunaqy.  The  fund  can  only  be 
administered  in  Lunacy,  hence  the  Lords  Justices  are  the 
proper  peraons  to  direct  how  much  shall  be  charged,  and 
they  will  regard  rather  the  intereat  of  the  lunatic  than 
that  of  his  creditors :  In  re  Pink,  31 W.  R.  728, 23  Oh.  D. 
577.  If  the  Judge  at  cfaambera  awnmea  joriadiotion  to 
deal  with  the  fund,  that  of  the  Lorda  Justioea  to  deal 
with  the  proper^  of  lunatica  will  be  exolnded. 

FiBLD,  J.— The  qneation  we  have  to  deoide  ariaea  out 
of  the  true  oonatmction  of  1  A  2  Viot.  o.  110  and  3  &4 
Tict.  c.  82. 

The  plaintiff  is  a  judgment  creditor,  and  within  the 
language  of  1  &  2  Vict.  c.  110,  s.  14,  and  8  Ic  4  Vict.  c. 
82.  The  fund  in  question  la  the  property  of  a  lunatic. 
The  judge  at  chambers  had,  in  my  opinion,  power  to  deal 
with  the  fund,  since  3  &  4  Vict  c.  82,  s.  1,  entitles  him 
to  make,  in  respect  of  a  fund  standing  in  court  in  the 
**  name  of  the  debtor  or  of  any  person  in  trust  for  him," 
siidh  Older  as  **  shall  entitle  ^e  judgment  creditor  to  all 


(a.)  Beported  by  J.  W.  Guio,  Esq.,  Barrifter-al-Law. 


such  remediea  as  he  would  have  been  entitled  to  if  meh 
charge  had  been  made  in  his  favour  by  the  jodgasBt 
debtor."  The  order  that  has  been  made  relegates  to  tiie 
Lords  Justioea  sitting  in  Lunacy  the  duty  of  saying  hov 
much  shall  be  applicable  to  the  payment  of  the  jadgment 
debt.  I  think  the  learned  judge  ought  not  to  hatv 
omitted  to  say  what  pmrtion  of  the  fund  should  staad 
charged.  The  fund  being  £3,204  28.  8d ,  and  the  debt 
only  £61  12s.  6d.,  it  is  not  right  to  give  the  eieditor  a 
charge  over  the  whole  fund,  but  to  ascertain  what  sua, 
part  of  that  fund,  ought  to  be  charged.  His  oidsr,  ia 
effect,  does  not  give  the  judgment  creditor  the  resu^j 
provided  by  statute,  but  sends  the  creditor  to  the  Locdi 
Justices.  We  have  only  to  see  whether .  the  jodgosBt 
creditor  has  a  right  under  the  statute  to  have  the  oidsr 
made.  It  is  urged  that,  aa  the  debtor  is  lunatio,  hit 
property  is  under  the  management  of  the  Lords  JostioeiL 
I  cannot  yield  to  that  argument.  In  In  re  Hattingt  Lord 
Eldon  dedded  that  he  would  not  interfere  to  hand  over 
a  sum  of  £5,000  in  the  bank  to  creditors  of  a  lunatio^  and 
if  we  had  been  sitting  here  as  a  court  applied  to  by  tin 
ciedltoffs  to  hand  over  funds  under  our  control,  we  miglU 
have  been  called  on  to  act  on  the  same  principles.  Iht 
creditor  had  the  right  to  execute  a  ca.  so.  **  I  oftoaot 
help  it,"  said  LordEUdon  in  effect,  « I  must  maintsiiitfas 
debtor  when  in  gaol,  or  the  creditor  may  ssquestsr  tin 
living  or  issue  an  elegit.  I  cannot  prevent  it."  At  Hot 
I  thought  our  order  would  be  of  no  effect  anyirhan^  tat 
now  I  am  not  aure  of  that,  for  if  the  judgment  eisditoc 
applies  in  Ohancery  to  have  the  f  unda  ao^,  he  ssj  or 
mi^  not  have  a  right  to  have  them  sold,  with  orwithost 
reference  to  the  jurisdiation  of  the  Lorda  Justioei  to  osn 
for  the  interest  of  the  lunatic.  But  that  is  the  tuu 
when  the  question,  as  to  the  right  to  dividends  or  iatemt 
or  whether  the  Oourt  of  Ohancery  mi^  postpoas  the 
rights  of  the  creditor  to  the  maintenance  of  theloaitifl^ 
will  arise. 

Understanding  that  Ohancery  doea  not  interfsn  wikk 
the  legal  right,  I  can  nnderatand  the  principle  of  the 
cases,  from  which  it  appears  that  when  dealing  with  thB 
funds  of  a  lunatic  in  Ohancery  the  oourt  says,  <*  the  ■•! 
shall  not  starve,  if  yon  want  our  help  in  deahfig  wit& 
them  we  will  see  that  he  is  kept  alive."  Just  as,  wlw 
application  is  made  to  Ohancery  l^  a  hnaband  to  eaiMB 
him  to  reach  property  in  right  of  his  wife,  the  court  wiB 
not  give  it  him  without  a  settlement  on  his  wife,  or  ii 
the  case  of  an  equitable  mortgagee  by  deposit  of  dsed^ 
where  Ohancery  saya,  ^  if  you  have  to  oooie  to  oi  7«i 
ahall  do  what  we  think  right,"  and  the  juisdiotioB 
exercised  in  In  re  Pink  seems  to  rest  on  the  sum 
principle.  Theee  mattera,  important  to  consider  betel 
the  fnnd  ia  handed  over,  are  not  f or  na  to  deal  with 
Our  duty  is  to  give  effect  to  the  Act.  I  find  ia  itM 
exception,  nor  anytiiing  pointing  to  any  dietiiNtios 
between  a  aane  person  or  a  lunatio.  If  an  cider  oosU 
have  been  made  before  the  petition  and  inqniiitioa  in 
Lunacy,  I  think  it  may  be  made  now,  otherwise  it  voal^ 
be  in  the  power  of  the  oourt— itself  a  court  of  ^ailif^ 
to  abatcaet  from  aU  the  eieditoia  of  the  lunatic  the  wholi 
of  their  oommon  law  righta,  and,  if  the  fund  wn  ott^^ 
and  the  expenae  of  keeping  the  lunatio  laige^  to  depriv* 
them  of  all  their  legal  remedies.  We  ought  ts  see  Qi«i 
itatotoiy  language  leading  to  aach  a  ooncludoa  beion 
arriving  at  it.  On  the  simple  conatruotion  of  the  stststi 
the  otdier  as  framed  cannot  be  supported,  .and  shenld  bi 
varied  by  charging  £70  of  the  fund  under  this  oidsf. 

Oavb,  J.-»I  am  of  the  same  opinion.  A  lunatio  mflit 
pay  his  debts,  and  his  creditors  have  the  ordinary  rigbti 
of  oreditora  to  obtain  payment  of  their  debts.  WbiD 
Lord  Eldon  dedded  JBv  jnirte  Hastings^  14  Ves.  IS^t  b^ 
thought  his  duty  was  to  the  lunatio  on(y,  and  thst  » 
was  not  bound  to  assist  the  creditor  to  get  psjnieB^ 
Oie  lunatic's  debU  out  of  funds  not  within  the  nedi^ 
reaoh ;  but  the  Lord  Ohanoellor  alao  oleariy  teoogs»> 
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Court  ov  Aypmal. 


PfliLLipa  V.  Oatlbt. 


OouBT  ov  Appbal. 


tiM  ftiOk  thftt  the  onditor  ought  to  be  allowed  to  have 
noMinB  to  all  the  means  which  the  law  affoided  him 
to  obtaiii  pqrmeot  of  hie  debt.  The  lemediee  of  orediton 
nwe  labMqieatly  esteiided  bj  1  ft  2  Viot.  o.  110,  under 
wtJeh  the  creditor  ocmld  obtain  a  charging  order  oa 
oertiin  fends  and  other  nooritieB  standing  in  the  name 
of  a  debfair  or  of  a  traetee  for  him.  This  was  ag^ 
extended  by  3*  4  Yiot  o.  82,  by  whioh  the  Hghta  of 
oNdlton  were  tziended  to  funds  standing  in  the  name 
of  ttM  Afloonntant-Qenenl  in  Ohanoery  for  their  benefit. 
No  fflstfnctioa  is  drawn  in  the  Act  between  Imiatics  and 
Btnepenonfl.  Nor  has  this  distinction  been  drawn  in 
othercaws  for  iaataao^  a  hmatic  can  be  made  bankrupt 
The  Chancellor  and  the  Lords  Justices  sitting  in  Lunacy 
nerar  Intefere  to  prevmit  payment  of  a  Innatio's  debts, 
tta^cnly  dedlna  to  aadst  a  creditor  when  his  remedy  is 
dcMtte.  Then  is  no  objection  to  an  order  framed  in 
te  terms  pn^osed  by  Field,  J.,  but  as  originally  framed 
it  was  not  right  to  leave  it  to  the  Lords  Justices  to 
defeeradne  what  part  of  the  fund  should  be  charged.  If 
the  Loris  Jnatioes  are  to  exercise  the  same  jurisdiction 
as  that  of  the  learned  judge  at  ehambers,  there  is  no 
gnHmd  fori^ypiying  to  them.  If  however  they  are  to 
aerafn  it  hi  a  different  manner,  treating  the  fund  as 
•one  prapertj  whioh  oould  not  be  touched  without  their 
Mristance,  and  conaideilng  the  interest  of  the  debtor,  I 
ttiak  that  would  be  wrong;  for  it  is  not  what  the 
legisiatnre  intended.  I  think  the  order  diould  be 
ifenbte,  and  not  conditional  as  it  was  made  at  chambers, 
nd  should  be  limited  as  suggested  by  Field,  J. 

Appeal  aXloned. 

Solioifeon  lor  the  plaintifEs,  Warrior  t  Eineh. 

BoHfllton  for  the  defendant,  Aldridge,  Thorn,  ^  MorrU. 


ittmtrt  of  flpyeal. 


Fran  ObsB.  Div.  Dea  20. 

Philufs  p.  Catley.  {a.) 

f^mt  of  appoinifMnt  —  ExereUe  of  power — General 
pemer  ofappoiniment  of  pereonal  eitcUe  by  will  refer ' 
ring  to  tke  pawer^^Will  containing  general  bequest  of 
paimal  ttiate^  hut  no  reference  to  the  power-^  fl^iUi 
^(lFtc(.c26),«.27. 

In  aeettoa  27  of  the  WiUe  Acty  after  the  worde 
**  which  ht  may  have  power  to  appoint  in  any  manner 
hi  nay  ikfnk  propw^  eome  eueh  words  as**  by  the  will 
wgaeiiMoa"  miwC  be  read  in  from  the  confcarf  and  the 
fmerti  saope  of  the  AeL 

A  ttdakr  who,  under  a  sdUement  made  in  1884,  Aad 
a  gemreil  power  of  appotniiiw  some  stock  by  writing 
aader  bis  hand  {not  being  a  wiU  or  codieU),  or  by  will 
w  eoikU  expreesly  referring  to  the  power,  b^ueathed  all 
bisjmonai  property  to  trustees  upon  certain  trusts,  but 
raoiif  any  eospress  reference  to  the  power  or  to  the 
pmHrtysJt/etiio  it. 

Bdd(apnidng  the  dedeion  of  Kekewioh,  J.),  that  the 
smMsn  in  the  power  restricting  the  dass  of  wills 
^^srdijf  tke  power  was  to  be  eaereised  to  wiUs  eospressly 
f^trfhg  to  ike  power  was  a  per/eeOy  lawful  res^rietion 
^fisHdden  or  invaUdated  by  any  otoMe;  that  the 
M4w,  tkere/ore,  had  not  in  the  present  ease  power  to 
WMftiofty  manner  he  ndoM  think  proper,  within 
^msming  of  teMon  27  of  Me  WUls  Act,  but  only  [in 
tteoMo/ieOb)  hy  the  ptnrtioular  class  of  wOl  afore^ 
Mtf ;  emd  conH^msAyihe  wHl  in  question,  net  being  a 

(«•)  l^ipoilsd  by  B.  H«  Oianb,  Esq.,  Beirfsteiwat«Law* 


good  eosereise  of  the  power  apart  from  that  seetionf  was 
not  made  so  tJiereby. 

In  re  Marsh,  Mason  v.  Thome,  37  W.  B.  10,  38  Oh.  D, 
630,  not  followed. 

Appeal  from  Kekewioh,  J. 

In  1884  certain  stock  was  settled  "  upon  trust  for 
such  person  or  persons,  and  for  such  purposes  as  H.  B. 
Philips  shall  at  any  time  or  times,  or  from  time  to  time, 
by  writing  under  his  hand  (not  being  a  will  or  codicil), 
or  by  will  or  codicil  expressly  referring  to  this  power, 
appoint,"  and  in  default  of  appointment  upon  certain 
other  trusts. 

H.  R.  PhilUps  by  his  will  made  in  1879,  and  by 
divers  codicils  thereto,  bequeathed  all  his  personal  pro- 
perty to  trustees  upon  certain  trusts,  but  with  no 
express  reference  to  the  power  of  appointment  or  to  the 
property  settled.     He  died  in  1886. 

Section  27  of  the  Wills  Aet  provides  {inter  alia)  that 
a  bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general 
manner,  shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  hare 
power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  ni^ess 
a  contrary  intention  shall  appear  by  the  will. 

The  question  raised  in  this  case  was  whether  the  will 
operated  as  an  exercise  of  the  power,  and  this  came  on 
to  be  argued  before  Kekewioh,  J.,  on  an  originatiiig 
snnmons,  to  which  the  trustees  of  H,  B.  Phillips*  will 
were  made  defendants,  the  plaintifEs  being  persons 
interested  in  the  stock  in  default  of  appointment. 
Kekewioh,  J.,  held  that  the  will  was  not  a  good  exeroise 
of  the  power* 

From  this  decision  the  defendant  George  Allen 
appealed. 

Byrne,  Q.C;  and  A.  J.  AUen,ioit  the  appellant— 
This  will  is  a  good  exercise  of  the  power.  The  words 
**  in  any  manner  "  in  section  27  of  the  Wills  Act  refer 
to  the  objects  to  be  benefited,  not  to  the  mode  of  exer- 
cising the  power.  Such  a  power  as  that  here  is,  by 
virtue  of  that  section,  validly  exercised  by  any  will  con- 
taining a  general  bequest  of  personal  estate  showing 
no  contrary  intention.  The  oontrary  intention  must  be 
shown  by  the  will,  not  by  the  power  itself,  as  here.  If 
the  respondent's  contention  is  right,  the  object  of  section 
27  can  in  every  case  be  easily  defeated  by  imposing  a 
condition  such  as  this  on  the  exercise  of  the  power. 

They  referred  to  In  re  Marsh,  Mason  v.  Thome,  37 
W.  E.  10,  38  Oh,  D.  630;  In  re  Phillips,  Bobinson  v. 
Burke,  37  W.  B.  504,  41  Oh.  D.  417  ;  Oharles  v.  Burke, 
60  L.  T.  N.  8.  380,  37  W,  B.  Dig.  137 ;  In  re  Tarrant's 
SttOement  Trutta,  W.  N.,  1889,  p.  146 ;  Airey  v.  Bower, 
35  W.  B.  657,  12  App.  Oas.  263,  at  p.  267 ;  In  re 
Clarke's  Estate,  Maddick  v,  Marke,  28  W.  B.  753,  14 
Oh.  D.  422 ;  Boyes  v.  Cook,  28  W.  B.  754,  14  Oh.  D. 
53 ;  Hawthorn  v.  Shedden,  3  Sm.  &  G.  293,  5  W.  B. 
Oh.  Dig.  120 ;  Sagden  on  Powers,  8th  ed.,  pp.  306—7. 
[BowBN,  L.J.,  referred  to  In  re  Powell* s  Trusts,  18 
W.  B.  228.  OoTTow,  L.J.,  referred  to  Pomfret  v.  Perring, 
3  W.  B.  81,  5  De  G.  M.  &  G.  775.] 

Warmington,  Q.O.,  and  Warrington,  for  the  respond - 
ents.-- A  man  may  reserve  to  himself  a  power  fettered 
with  any  condition  he  pleases.  The  power  here  does 
not  answer  the  description  in  section  27,  If  it  is  a 
testamentary  power,  as  it  is  (though  exercisable  by  deed 
as  well),  it  comes  within  section  27.  It  must,  however, 
be  exercised  by  a  will  answering  the  description  of  the 
will  mentioned  in  the  power,  though  if  the  will  men- 
tioned in  the  power  is  required  to  be  eaeonted  with 
certain  formalities,  the  Aet  outs  those  away  by  ■eotion 
10.  This  will  is  admitted^  not»  witiiont  the  aid  of  the 
statute,  a  will  answexing  to  the  deeoxiption  in  the  powwt 
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Even  if  the  worda  "  in  any  manner**  are  to  be  confined 
to  the  objeota  of  the  power,  it  does  not  satiaf  j  the  aeo- 
tlon.  Bat  there  is  no  gionnd  for  bo  oonfining  them. 
The  statute  is  one  dealing  with  wills  only.  Ko  one 
▼entuies  to  contend  that  the  aeotlon  applies  to  powers  to 
be  exercised  bj  deed  alone. 

AUen^  in  reply.— All  that  is  required  in  order  that 
Ihe  will  may,  under  section  27,  be  a  Talid  exercise  of  the 
power,  is  that  it  should  be  a  good  will  within  the  Act. 
By  that  section  the  Legislatore  meant  that  every  will 
■hoQld  pass  property  over  which  the  testator  has  a 
general  power  of  appointmenti  unless  a  contrary  inten- 
tion should  appear  by  the  will  itself —not  by  the  instni- 
ment  creating  the  power. 

OovToir,  hj. — ^lUs  is  an  appeal  from  a  Judgment  of 
Kekewicb,  J.,  on  a  question  on  which  contrary  opinions 
liftTe  been  expressed  by  diilerent  Judges,  but  in  the 
pieaent  case  I  think  the  decision  appealed  from  ie  right. 
The  question  is  whether  the  testator's  will  in  this  case 
is  a  good  execution  of  a  power  contained  in  a  settiement 
made  by  himself  in  June,  1884. 

I  quite  agree  that  you  cannot  have  a  oontrary  inten- 
tion within  section  27  of  the  Wills  Act,  except  one 
e^nretsed  on  the  face  of  the  will  itself. 

But  the  question  here  is  whether  this  will  was  a  good 
execution  of  the  power,  which  depends  on  whetiier  the 
settiement  gave  the  testator  power  to  appoint  in  any 
msomer  he  might  think  proper.  A  diffioulty  arises  be- 
cause the  WMds  of  the  section  do  not  in  terms  refer 
only  to  powers  exercisable  by  wiU.  Taken  literally 
they  apply  to  any  property  which  the  testator  may  have 
power  to  appoint  in  any  manner  he  may  think  proper, 
bu€  it  is  conceded  that  where  only  a  power  to  appoint 
by  deed  has  been  given,  an  appointment  by  will  would 
not  suiBoe,  even  though  there  is  no  limitation  of  the 
objects  in  favour  of  whom  the  power  could  be  exercised. 
Hhia  is  an  Act  dealing  only  with  wills,  and  the  object  of 
•eotion  27  is,  not  to  enable  persons  to  appoint  by  will 
who  were  not  empowered  to  do  so,  but  to  make  a 
general  disposition  by  will  operate  as  an  exercise  of  a 
power  to  appoint  by  will  without  express  reference  to 
it.    That  is  not  enough  to  support  the  appellant's  case. 

Then,  although  a  power  to  appoint  by  will  is  suffici- 
ent to  Mng  the  case  within  the  section,  when  we  wish 
to  asoertain  whether  the  will  has  exercised  the  power, 
we  must  see,  first,  whether  there  is  any  contrary  inten- 
tion expressed  in  the  will,  and,  secondly,  whether  the 
wiU  is  such  a  will  as  is  required  by  the  power;  and  in 
my  opinion,  if  any  conditions  or  limitations  are  imposed 
by  the  settiement  which  creates  the  power,  and  to  which 
Ibe  Act  of  Parliament  does  not  prevent  effect  being 
given,  we  cannot  treat  them  as  nugatory. 

The  restriction  imposed  by  the  power  in  the  present 
case  was  not  oontrary  to  any  Act  of  Parliament.  If 
any  limitation  is  imposed  merely  as  to  the  mode  of 
execution,  the  10th  section  deals  with  that,  and  does 
away  with  the  restriction.  Here  the  settior  says  in 
eflect  that  the  settlement  may  be  put  an  end  to,  and 
the  property  disposed  of  otherwise  than  as  thereby  pro- 
Tided,  by  a  will  '*  expressly  refeiring  to  this  power." 
Any  other  will  is  therefore  not  within  the  power.  A 
will  which  does  not  oomply  with  that  condition  cannot, 
in  my  opinion,  by  virtue  of  section  27,  be  considered  a 
good  exoeution  of  that  power,  and  this  will  therefore 
does  not  operate  as  an  exercise  of  that  power.  I  think 
the  decision  of  Eekewich,  J.,  was  right. 

Bowmr,  LJ.— I  am  of  the  same  opinion.  The  scope 
of  seetkm  10  is  totally  distinct  from  that  of  section  27. 
Ssctioii  10  prorides  that  a  will  executed  in  the  manner 
lequired  by  the  Act  shall,  so  far  as  respects  the  execu- 
tion and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  though  the  foimalities 
feqolted  1^  the  instrument  conferring  the  power  have 
not  beoB  observed.    But  section  27  has  nothing  to  do 


with  forma  of  execution  or  other  formalities.  Hsie  ve 
have  to  construe  the  words  in  the  second  part  o(  tlM 
section,  which  provide  that  a  general  bequest  of  persoitl 
estate  shall  include  personal  estate  which  the  testator 
may  have  power  to  appoint  in  any  manner  be  nsj 
think  proper,  and  shall  operate  as  an  execution  of  snali 
power  unless  a  oontrary  intention  shall  appear  bf  ths 
wilL  Now  the  fUst  thing  that  seenu  dear  to  me  is  that 
the  words  "  which  he  may  have  power  to  appoint  in  soy 
manner  he  may  think  proper  '*  are  equivalent  to  '' wUflh 
he  may  have  power  to  appoint  by  will  in  any  mannsr 
he  may  think  proper";  and,  seoondly,  I  thfaik  that 
those  worda  extend  and  are  equivalent  to  "whioh 
.he  may  have  power  to  appoint  by  the  will  in  qnaa- 
tion  in  any  manner  he  may  think  proper."  Ths 
worda  "  by  the  wHl  in  question  "  are  to  be  read  fai  from 
the  context  and  from  the  scope  of  the  Act^  for  the 
statute  is  one  dealing  only  with  wills.  If  that  ia  the  tight 
conatruction  of  those  worda  it  ia  obvlona  that  the  will 
in  thia  case  doea  not  anawer  to  the  description  in  the 
power  of  the  aort  of  will  which  ia  neoessary,  and  tiiat  ii 
a  fatal  reason  why  the  section  does  not  apply.  The 
statute  doea  not  attempt  to  cure  the  diaaimllarity  betweea 
vrilla  and  powera  except  ao  far  aa  ia  provided  by  seotioa 
10 — that  is,  as  to  formalities  of  execution  and  stteita> 
tion  merely.  Here  the  diaaimilarity  goea  far  bejoad 
mere  form.  It  haa  been  argued,  but  I  cannot  asaent  to 
the  argument,  that  thia  view  enables  a  man,  by  wordiai 
hia  power  in  a  particular  way,  to  evade  the  object  o( 
thia  aeotion.  Bat  the  aeotion  we  have  to  oonitraeia 
an  enabling,  and  not  a  prohibitory  aeotion,  and  I  oaaiiat 
aee  any  reaaon  why  the  donor  of  a  power  may  not  le 
frame  hia  aettiement  ae  to  exclude  from  the  oporatioB 
of  the  aeotion  a  particular  claaa  of  willa,  or  why  he  mxf 
not  impoae  aa  a  condition  on  a  will  which  ia  to  asMmat 
to  an  execution  of  the  power  that  it  ahall  exprenly 
name  the  aource  of  the  power.  Suppose  the  aettleoMat 
had  aaid  that,  in  order  to  exerdae  validly  a  power  gifta 
by  it,  the  will  muat  refer  nominoHm  to  the  deed  of 
settlement  and  to  the  persons  who  were  parties  to  ii 
He  is  at  liberty,  if  he  chooses,  to  impose  a  somewhat 
strange  condition  like  that,  and  you  could  not  esoipe 
from  the  obligation  so  imposed,  under  cover  of  tidt 
section,  if  you  neglected  to  make  the  preseribed 
reference.  I  agree  with  the  view  of  Oottou,  Ib^t  sol 
think  that  this  appeal  should  be  dismissed  with  oosti. 

Frt,  L.  J. — I  am  of  the  same  opinion.  The  vordi 
we  have  to  construe  are  practically  the  words  of 
section  27,  **  Which  he  may  have  power  to  appoint  fa 
any  manner  he  may  think  proper."  Doea  that  ihsb, 
"Any  power  to  appoint  in  any  manner  at  all  P"  B 
cannot  mean  that,  because  it  cannot  ;nean  to  empovsra 
person  to  appoint  by  will  in  oases  in  which  he  has  oal; 
been  given  power  to  appoint  "  by  deed."  Doea  it  msaa 
"  by  any  will "  f  In  my  opinion  it  cannot  mean  evea  as 
much  aa  thac,  becauae  if  it  did  it  might  fmatrato  the 
intentiona  of  the  person  who  created  the  power.  Ssp* 
poae  a  father  on  the  1st  of  June  gave  his  son  power  to 
appoint  by  will  to  any  person  and  in  any  mannar  h« 
ohose,  prorided  the  will  was  exeouted  after  the  Ut  o' 
January  then  next^  and  the  son  made  a  will  and  disd 
before  the  prescribed  date.  According  to  the  appflUtt*  < 
argument  that  would  be  a  valid  execution  of  tt« 
power,  and  the  fetter  which  the  father  had  a  light  to 
impose  might  be  disregarded  if  the  section  msaDi''IV 
any  will."  Of  oonne,  if  the  Legislature  had  asid  lOi 
we  should  have  to  yield  to  their  expressed  intsatioBt 
but  I  do  not  think  that  was  the  meaning  of  the  wotdi  ' 
here,  and  it  is  not  for  ua  to  invent  fetters  upon  pow«i>  ! 
of  disposition  of  property. 

I  quite  agree  with  Bowen,  L.J.,  that  this  aeotioii  wm 
not  intended  to  deal  with  any  relation  betwesn  ths 
power  and  the  instrument  of  its  exeeotion,  but  wm  ^ 
tended  to  deal  only  with  the  exereiae  of  tiie  powor  bf 
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the  vfll ;  and,  to  mj  mind,  the  profiaiooa  of  the  lOtb 
teotion  go  Ite  to  show  that,  where  that  eection  doea  not 
i^p^,  anj  fetter  ereated  bj  the  donor  of  the  power 
wookl  iftiU  nmain  valid.  I  think,  therefore,  that  the 
fnia  meaning  of  these  words  ie,  '*  Maj  have  power,  hy 
fte  will  in  qneetion,  to  appoint  in  any  manner  he  may 
ttink  praper."    The  appeal  therefore  fails. 

Solidtora,  Ailen  <fe  5oiij  ;  PoMer,  8andford,  <ft  iT^- 


JDtid  emxt  of  9u0«(f  • 


IMy. 
Kay,  J. 


} 


Deo.  10—18,  18. 


ICackxhus  t^.  Ohildxbs.  (a.) 

BmikUmff  aiai&^Deed  poU^Oovenant-^Impliid  agrt^ 
men«— •'/nloided"— /fi<er«<f  in  land^LimitaUon-^ 
FirpdMy-^utitdidion  io  re$train  vendon  from 
mUing  wMout  requiring  re8§rieUiie  covenanii. 

The  piaMifB  had  houghi  porf  of  a  building  esiate 
wnder  tmdiHoM  of  tde  whick  rtfwrtd  to  §tipulaiion$ 
cuJaimd  in  a  **  d^d  poU  af  mtidual  covenanff  which 
ha»  Um  €T  i$  iniended  to  he  wmmM  by  the  vendors^  and 
ikifi  he  eaoecuied  hg  each  of  the  purehaeere.**  The  deed 
ifoi  tseeeuttd  bg  the  vendors  and  the  plaintiffi.  It 
reeOed  thai  *'iiie  iniended  that  the  reeptetive  purchaure 
tkaUmiamd  eubeeribe  their  reepedive  namee  and  hoU 
Io  thk  deed,"  **  and^  whereae  it  wae  a  part  of  the  wirU^ue 
eoedndBt  and  ii  ie  intended  to  be  a  part  of  all  future 
eonlracle  for  eale  of  the  eaid  pMe  or  pareeie  of  land 
fmpedimfyp  thai  the  eeveral  purehaeere  reepeolivelg 
ihmdd  tmtnfs  thie  deed  and  ehould  therebg  be  emterdlig 
md  retpeeUvdg  hound  bg  edl  the  atipukUione  hereinafter 
trndnimed/*  Thedeed  IAm  wUneeeed  that,  '< in  eonMer- 
afion  of  the  preaaUeee^**  the  purehaeere  oovenanied  wUh 
eeA  eiker,  mud  wUh  aU  pereone  enHtied  to  the  kmd^  not 
io  buOd  taufi  upon  eertain  eonditione.  The  deed  eon* 
iaimd  no  enwianf  hg  the  nendore,  who  now  proposed  to 
sdl  seme  of  iho  unoold  lois  upon  eondOions  which  were 
■iftafffwffy  ineonsistent  with  the  original  scheme,  and 
mUkmi  reguiring  thai  the  purchasers  should  egoeeuie  the 
dmdpelL 

BeUt  that  the  deed  pM  must  be  treated  as  made  inter 
faitae ;  tkul  the  inteukaH  of  the  vendore  had  been  «d* 
pressed  im  order  to  induce  the  plainHffe  to  bug,  and  that 
tkeg  were  not  at  Uhertg  to  alter  that  intention  now ; 
tki,  if  not  hound  hg  enenant,  theg  were  bound  bg 
imgUei  agreement ;  th^  the  agreement  woe  not  void  for 
nmetenem  ;  that  U  made  no  d^erenee  that  there  was  no 
rmwaflwl  ig  the  propoeed  purehaeere;  and  that  the 
vendors  mmst  he  restrained  from  authorisdng  angpur* 
to  hsMd  conirarg  to  the  terms  of  the  huUding 


MBtkm  for  Judgment. 

The  qnealloa  in  this  oaae  was  whether  the  Tendors  of 

InA  laU  o«t  opon  a  Imilding  scheme  had  ooTenanted  or 

or  by  implieation  with  the  plaintiib, 

isars  of  part  of  the  land  nnder  that 

not  to  anthoriae  other  purchasers  to  use  the 

SMt  eC  Oe  UhmI  in  Tiolation  of  the  building  soheme. 

la  im  the  then  trustees  of  the  wiU  of  Sir  OuIUng 
BMIsy  adopted  a  schema  for  the  laying  out  portions  of 
the  Inst  property  called  the  BelTcdere  Estate  for  the 
ivpssss  of  buildteg;  The  scheme  was  for  the  first  time 
drtiwatsd  and  shown  in  its  entirety  on  the  plan  annexed 

(«•)  Beported  by  H.  a  Bons,  Esq.,  Bairister<at*Lnw. 


to  certain  particulars  of  sale  prepared  for  the  purpose  of 
the  sale  by  auotion  of  the  land  shown  on  such  plan  and 
coloured  green,  which  took  place  on  the  3rd  of  June, 
1867.    At  this  sale  only  a  few  of  the  lots  were  sold. 

The  particulars  stated  that  the  property  had  been  laid 
out  with  the  greatest  core ;  that  no  purchaser  was  to 
erect  more  than  one  single  or  two  semi-detached  Tillas 
on  his  or  their  lots,  nor  of  a  less  Talue  than  £500  for 
single  ones  and  £760  for  a  pair,  with  certain  specified 
exceptions ;  that  no  public-house  should  be  erected  or 
opened  on  any  part  of  the  estate,  with  many  other  regu- 
lations intended  to  insure  that  the  property  should  only 
be  used  for  a  superior  class  of  vfila  residences.  The 
twelfth  condition  ran  thus : — **  All  the  lots  are  sold  sub- 
ject to  the  general  stipulations  on  the  particulars  and  to 
certain  covenants  for  regulating  the  building  upon, 
fencing,  and  mode  of  using  the  land,  the  repair  of  roads, 
construction  of  cesspools,  and  for  avoiding  nuisances, 
contained  in  a  deed  poll  of  mutual  ooTcnants,  which  has 
been  or  is  intended  to  be  executed  by  the  vendors  and 
shall  be  executed  by  each  of  the  purchasers.  No  objec- 
tion or  requisition  shall  be  made  to  or  in  respect  of  such 
deed  or  anything  therein  contained.  Ooples  of  the  said 
deed  poll  (without  the  plan  and  signatures  and  altera-* 
tions)  having  been  printed,  it  shall  not  be  included  in 
the  abstract,  but  one  of  such  copies  shall  be  delivered  to 
each  pnichaser,  and  in  the  meantime  a  copy  thereof 
may  be  inspected  on  application  to  the  auctioneers,  the 
Bolioitors,  or  at  the  estate  office,  Belvedere.  A  short 
memorandum  or  notice  of  such  deed,  having  been  exe- 
cuted by  the  purchaser,  shall  be  indorsed  on  the  convey- 
ance to  each  purchaser,  and  shall  be  signed  by  him  or 
her  at  the  time  of  the  completion  of  his  or  her  purchase." 

The  deed  poll  referred  to  was  dated  the  13th  of  Feb- 
ruaryi  1868,  and  it  was  executed  by  the  vendors  and  the 
plaintiffs  and  by  sixty-six  purchasers  in  all,  at  various 
times  down  to  the  year  1889. 

The  deed  had  upon  it  a  plan  which  was  practically 
identioal  wiUi  the  plan  on  the  particulars  of  sale.  It 
recited  that  the  vendors  had  laid  out  the  property  for 
building  purposes,  and  divided  it  into  building  plots 
and  formed  roads.  **  And  whereas  the  said  vendors 
propose  to  sell  the  said  building  plots  or  parcels  of 
land,  and  have  already  sold  some  of  them,  and  it  is 
faitended  that  the  respective  purchasers  shall  set  and 
subscribe  their  respective  names  and  seals  to  this  deed* 
And  that  the  distinctive  numbers  of  the  building  plots 
or  parcels  of  land  so  purchased  by  such  persons 
respectively,  as  numbered  on  the  said  plan,  shall  be  set 
opposite  the  respective  signatures  and  seals  to  this  deed 
of  such  purchasers  respectively  after  the  said  several 
plots  or  parcels  so  purchased  by  them  respectively  have, 
or  shall  have,  been  conveyed  to  them  respectively  iu 
fee.  And  whereas  it  was  a  part  of  the  various  contracts, 
and  it  is  intended  to  be  a  part  of  all  future  contracts, 
for  sale  of  the  said  plots  or  parcels  of  land  respectively 
that  the  several  purchasers  respectively  should  execute 
this  deed,  and  should  thereby  be  severally  and  respeo« 
tively  bound  by  all  the  stipulations  hereinafter  con« 
tained."  The  deed  then  witnessed  that  **  in  considera- 
tion of  the  premises  "  each  purchaser  for  himself^  his 
heirs,  executors,  administrators,  and  assigns,  as  to  his 
particular  plot,  covenanted  and  granted  with  and  to 
each  of  the  other  purchasers,  his  heirs  and  assigns,  and 
with  and  to  the  several  other  persons,  including  the 
vendors,  who  at  the  time  of  his  exeOkiting  should  be 
entitled  to  any  part  of  the  land,  their  respective  heirs 
and  assigns,  i^er  alia,  not  to  build  any  house  or  other 
building  except  appurtenant  oflloes  the  cost  of  which 
should  not  amount  to  the  sum  mentioned  in  the  suc- 
ceeding conditions,  nor  to  do  anything  in  breach  or 
violation  of,  or  contrary  to,  the  fab  meaning  of  aooh 
conditions.  The  sixth  of  these  conditions  was  that, 
with  certain  exceptions  not  now  material,  no  more  than 
Lone  single  or  two  semi-dctMhed  housei  should  bocrcoted 
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on  any  one  plot  This  deed  wae  ezeonted  by  the 
Tendon,  and  idthongh  in  the  form  of,  and  called,  a  deed 
poll,  ifc  was  admitted  in  argument  that  it  must  be 
treated  as  a  deed  inier  parte$,  Hany  of  the  persons 
who  had  purchased,  including  the  plaintiffs,  had  spent 
Tery  large  sums  of  money  in  building  upon  their  land 
upon  the  faith  of  this  building  scheme,  which  had 
always  been  obserfed  and  acted  upon  down  to  the 
nontii  of  September,  1889,  A  change  had  taken  place 
in  the  trustees  of  the  will,  and  recently  the  trustees  and 
their  architect,  finding  that  part  of  the  land  could  not 
eaeily  he  disposed  of  on  the  terms  of  that  scheme,  but 
that  It  might  be  sold  for  the  building  of  cottages  for 
artisMOS,  on  the  4th  of  September,  1889,  put  up  this 
part  of  the  land  for  sale  by  auction  in  different  lots, 
and  under  conditions  whioh  would  be  a  breach  of  the 
original  building  scheme,  by  allowing  the  erection  of 
more  than  one  of  such  cottage  dwellings  upon  each  of 
the  plots  on  the  original  building  plan.  Notice  of  the 
building  scheme  was  gi?en  at  that  auction,  and  the 
oontraots  then  made  were  in  a  form  whioh  would  enable 
the  vendors  to  rescind  them  if  the  objection  now  made 
should  be  maintained.  This  action  was  brought  to 
restraiin  the  trustees  from  authorizing  the  new  pur- 
chasers  to  depart  from  that  scheme.  There  were  no 
pleadings,  and,  by  consent,  none  of  the  purchasers  at 
the  recent  auction  were  made  parties. 

MUlar^  Q.O.,  and  Kenifon  Parher  (Sir  B.  Davey, 
Q,0.9  wiUi  them),  for  the  plaintiffs. — We  have  bought 
the  land  and  spent  our  money  on  the  faith  of  a  repre- 
sentation by  the  Tenders  that  all  purchasers  would  enter 
into  a  similar  contract.  The  Tenders  cannot  change 
their  mind  now  any  more  than  they  could  have  done  if 
they  had  made  a  coTenant  in  the  words  of  the  recital : 
Bpleer  t.  jtfarf^n,  37  W.  B.  689,  14  App.  Oas.  12  ; 
ttenaU  t.  OowlUhaw,  26  W.  B.  754, 11  Oh.  D.  866.  The 
frhde  estate  is  subject  to  the  deed  poll,  so  we  could  get 
an  injunction  against  the  purchasers  who  ezeonted  that 
d^ed,  and  we  submit  that  we  are  equally  entitled  to 
succeed  against  the  Tcndors:  Whatman  t.  Oib$on,  9 
Sim.  196 ;  KeaieB  t.  Lyon,  17  W.  B.  338,  L.  B.  4  Ob. 
218,  223. 

BmihaWf  Q.0.%  and  Omlowt  for  the  Tendors,-»It  is 
doubtful  Whether  any  of  these  sales  were  Justified  by  the 
terms  of  the  will,  and  whether,  if  they  were,  the  present 
tmstees  are  bound  by  the  personal  coTenant  of  their 
pfedeoesBors.  If  there  is  an  implied  contract  whioh 
Mods  the  estate,  it  giTes  the  purchasers  an  interest  in 
Uad  and  is  Toid  for  perpetuity  :  Londcn  and  South" 
WmiUm  Batiway  Oo.  t.  Oomm,  30  W.  B.  620,  20  Oh. 
B.  562 ;  JfcLean  t.  McKay,  21  W.  B.  798,  L.  B.  5 
P.  0.  827.  But  there  is  no  coTenant  by  the  purchasers 
of  the  lots  now  in  question  as  there  was  in  Spieer  t. 
MarUn,  and  there  is  no  authority  for  restraining  us 
flom  selling  without  obtaining  such  a  ooTenant.  There 
is  BO  ooTenant  on  our  part  to  require  restriotiTe  cotc- 
aants,  and  none  can  be  implied.  The  recitals  in  the 
deed  poll  and  the  statements  in  the  conditions  of  sale  as 
to  the  intention  of  the  parties  only  refer  to  their  oondi- 
Hon  of  mind  at  the  moment ;  they  could  alter  their 
intention  at  any  time :  Jorden  t.  Moneys  5  H«  L.  Oas. 
185;  Maddiion  t.  Aldenon,  31  W.  B.  820,  8  App.  Oas. 
467;  TuXk  t.  Monhay,  2  Ph.  774;  In  re  the  Bailway 
rnnd  EkeMe  Applianeu  Co.,  36  W.  B.  730,  38  Oh.  D. 
597;  A$pd{n  t.  Audin,  6  a  B.  671;  PiggoU  t. 
Bfrntftm,  8  W.  B.  18, 1  De  G.  F.  &  J.  33  ;  German  t. 
Chapman,  25  W.  B.  802,  7  Ob.  D.  271 ;  Child  t. 
Dougiai,  2  W.  B.  701,  5  Be  G.  M.  &  G.  739 ;  Western 
r.  MacdarmoU,  15  W.  B.  265,  L.  B.  2  Oh.  72  ;  Notting. 
homPaiaU  Brick  and  Tile  Co.  t.  Butler,  34  W.  B.  405, 
16<^B.B.  778. 

MiUar,  Q.C»f  in  reply. — ^The  sales  were  not  breaches 
of  tnist»  wd  if  they  weie  the  Tendon  cannot  raise  the 


objection  now,  when  they  are  oontemplathig  farther 
sales.  The  present  trustees  are  bound  by  notice  o(  the' 
contract ;  they  claim  to  maintain  the  position  of  their 
predecessors,  one  of  whom  has  only  retired  since  actioQ 
brought.  The  doctrine  of  perpetuities  does  not  apply. 
London  and  Soulth^Wegtem  Railway  t.  Oomm  wu  « 
case  of  executory  limitation.  Here  there  war  an  im- 
plied contract.  Our  rights  are  not  affeoted  by  the 
circumstance  that  the  new  purchasers  hare  made  no 
coTcnant.  Those  purchasers  would  be  restrained  on 
the  ground  of  notice.  If  they  had  not  had  notice  they 
might  haTO  set  up  against  us  a  title  for  Taluable  con- 
sideration without  notice,  but  the  court  would  not 
allow  the  Tenders  to  giTO  them  such  a  titte  contrary  to 
their  agreement  with  us.  Our  right  is  the  same  ii 
where  an  injunction  is  sought  to  restrain  parting  with 
bills  of  exchange  or  title  deeds.  The  court  will  hlte^ 
fere  to  preTont  them  altering  their  condition  of  mind 
and  derogating  from  their  own  grant. 

Cur.  adv.  vulL 

Bee.  18.— Kat,  J.,  stated  the  facts,  and  oontinned.— 
Now  the  first  question  is.  What  is  the  trae  intent  sad 
meaning  of  this  deed  P  A  building  scheme  had  bean 
carefully  elaborated.  It  had  been  embodied  in  aa 
estate  plan  to  whioh  all  pnrohasers  were  referred  by 
this  deed.  The  deed  recites  that  some  purohaaen  lud 
already  bought  lots  according  to  this  scheme,  in  leipeek 
of  which  they  were  bound  to  execute  the  deed.  Thit 
was  so.  They  had  bought,  under  the  oonditionB  to 
which  I  haTe  referred  which  expressly  mention  the  deel, 
and  this  deed,  executed  under  these  oircumstanoei  by 
the  Tenders,  states  that  *^  it  is  intended,"  not  only  thst 
the  actual  purchasers  should  execute,  but  that  it  should 
''  be  a  part  of  all  future  contracts  for  sale  of  the  sud 
plots  or  parcels  of  land  respeotiTely  that  the  sereid 
purchasers  should  execute  this  deed,  and  should  thereby 
be  scTeraUy  and  respeotiTely  bound  by  all  the  stipols- 
tions  hereinafter  contained."  Oounsel  for  the  troiteei 
haTO  argued  that  this  only  means  that  such  was  the 
intention  of  the  trustees  for  the  moment,  but  that  they 
might  alter  it  at  pleasure.  They  did  not  enter  into  sty 
coTenant,  it  is  said,  because  they  did  not  wish  to  bbd 
themseWes  in  any  way.  And  the  phrase  '*it  is  in- 
tended "  was  adopted,  no  doubt,  to  induce  persons  to 
buy  on  the  faith  of  the  building  soheme — that  ooold 
not  be  denied ;  but  to  leaTC  the  trustees  free  to  depsit 
from  it  if  they  chose,  at  any  rate  as  to  land  not  aetasll^ 
sold.  That,  it  is  urged,  is  the  meaning  according  to' 
what  is  sometimes  called  "  the  good  faith  and  honour  " 
of  this  deed  of  contract  Now  I  will  apply  to  tiut 
argument  a  Tery  simple  test.  Suppose  in  a  bnildte; 
scheme  like  this  a  purchaser  of  one  or  more  lota  wu 
required  to  coTenant  that  he  would  not  build  men 
than  one  house  on  each  lot.  And  that,  there  being  no 
such  deed  as  this,  he  inquired  by  letter  of  the  Tendon 
whether  all  past  and  future  pnrohasers  would  be  bond 
by  like  coTenanis,  and  that  the  Tenders  answered  h 
Trriting:— "It  is  intended  that  all  past  and  fntore 
purchasers  shall  be  bound  by  a  like  coTenant."  Wonld 
that  be  a  mere  expression  of  intention  whidi  the  vn- 
dors  might  alter  at  any  time,  or  would  it  be  a  bifldfaig 
contract  not  to  use  or  authorize  the  use  of  the  remain- 
ing land  otherwise  P  I  should  think  that  no  lawyer  or 
man  of  business  would  hesitate  for  a  moment  to  say  that 
would  be  a  binding  oontraet  The  question  is  not  what 
the  Tender  might  mean— not  whether  in  his  own  mind 
he  intended  to  reserTC  a  power  of  departing  from  the 
bargain-— but  what  the  purchaser  would  understand  by 
the  words,  what  effect  they  were  intended  or  calonlated 
to  produce  upon  him.  If  that  wonld  be  the  meaning  of 
these  words  in  such  a  letter,  can  they  liare  any  lam  or 
other  meaning  in  such  a  deed  as  this?  Theee  recital* 
were  inserted  in  the  deed  as  one  of  the  main  indnoe- 
ments  to  purchasers  to  boy.    It  was  obTionsly  supposed 
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that  better  prices  could  be  obtained  for  the  lots  if  each 
puohaiet  was  Manied  that  everj  other  would  be 
bonnd  by  like  atipulations,  and  that  the  building 
Boheme  under  which  he  was  buying  would  be  honourably 
cairied  out  in  respect  of  all  the  land  coloured  green 
on  the  plan.  Another  mode  of  testing  the  argument  is 
this.  If  this  was  merely  a  statement  of  intention 
which  the  Tendore  were  not  bound  to  abide  by  they 
might  change  it  at  any  time.  If  they  sold  half  the  estate 
at  onoe  to  one  or  many  purchasers  who  bought  and 
built  honsee  on  the  faith  of  this  statement,  they  might 
then  immediately  break  up  the  building  scheme  and 
sell  the  rest  for  a  manufactory,  for  artizans'  cottages, 
01  lor  any  purpose,  hcwcTer  inconsistent  with  a  scheme 
lor  a  residential  property.  Nay,  more,  if  it  was  merely 
an  intention  which  they  might  alter  they  might  change  it 
as  to  any  of  the  lots  they  had  actually  sold  and  ab- 
aolre  any  one  or  more  purchasers  from  the  necessity  of 
eo?enanting  at  all.  The  lapse  of  time  before  their 
ehange  of  intention  is  not  in  the  least  in  their  fa? our. 
For  twenty  years  they  ha?e  acted  as  though  the  ex- 
pressed intention  was  binding  upon  them.  If  the  deed 
be  ambiguona  that  conduct  shows  what  they  themselYcs 
understood  it  to  mean. 

I  am  dearly  of  opinion  that  the  recitals  in  this  deed 
do  not  mean  that  the  intention  was  one  which  the 
tasteei  were  at  liberty  to  change,  but  that  the  meaning 
is  that  the  land  coloured  green,  whether  sold  or  unsold, 
should  not  be  used  in  a  manner  contrary  to  the  building 
soheme,  or,  to  take  the  very  point  now  in  controversy, 
that  none  of  the  lots  marked  on  the  building  plan 
ihonid  have  more  than  one  house  built  upon  it.  l^en, 
if  that  ia  the  meaning  of  this  deed,  what  is  ito  effect  P 
It  is  a  deed  inter  parte$f  the  several  parties  being  the 
vendors  and  the  purchasers  who  execute.  No  formal 
words  are  necessary  to  make  a  covenant  In  such  a  deed. 
A  statement  of  a  binding  intention  on  the  part  of  the 
vendors  who  executed  the  deed,  made,  on  the  face  of  it, 
lor  the  pnrpoee  of  inducing  the  several  purchasers  to 
buy,  is  as  good  a  covenant  as  could  be  made  by  the  most 
formal  words. 

Ia  ny  opinion  the  effect  of  this  deed  is,  that  the 
vendoiB  thereby  enter  into  a  cof  enant  not  to  authorize 
the  use  of  the  nnaold  land,  coloured  green  on  the  plan, 
in  a  manner  inconsistent  with  the  conditions  of  the 
bnUdiBg  scheme  as  therein  exprebsed  ;  and,  in 
psitiealBr,  with  respect  to  the  present  dispute,  not  to 
aottioiiie  the  building  of  more  than  one  house  upon 
each  plot  of  the  land  coloured  green  on  the  estate  plan 
to  the  deed.  But  if  the  deed  did  not  bind 
by  such  a  oovenant,  what  would  be  the  effect  of 
the  whole  transaction  P  A  more  perfect  example  of  a 
hoilding  scheme,  on  the  faith  of  which  persons  have 
been  induced  to  buy  land  and  to  expend  money  in  build- 
iag,  there  could  hardly  be. 

In  the  leading  case  of  Duke  of  Bedford  v.  The 
Trmieee  of  the  BrUieh  Muemm,  2  M.  &  K.  552,  the 
oovenant  sought  to  be  enforced  specifically  in  equity 
BgsiBBt  the  defendanta  had  been  entered  into  in  1676  by 
their  predeoeaeor  in  title  to  build  a  mansion  and  offices, 
and  no  other  buildings,  on  the  land  where  the  British 
Museum  now  stands,  and  the  duke  was  held  not  entitled 
to  eq;aitable  relief  by  injunction  to  prevent  the  defend- 
sats  from  building  contrary  to  this  covenant  because  of 
the  use  which  had  in  the  meantime  been  made  of  the 
adjoining  land,  which,  at  the  date  of  the  covenant,  was 
eMn|ied  by  another  mansion  or  unbuilt  on.  8ir  T. 
Rnaer  said :— '*  By  the  letter  of  the  contract  the  duke 
is  under  no  positive  engagement  to  leave  the  northern 
boundary  open ;  but  the  question  is  whether,  according 
to  good  faith  and  the  understanding  of  the  parties  at  the 
time  vhen  this  contract  was  entered  into,  the  terms  of 
the  eogagement  had  not  reference  to  the  property  while 
it  joaalned  in  ito  then  state."  Since  that  decision 
have  ooeuxed  in  whiohi  eapedally  where 


land  has  been  purohaaed  on  the  faith  of  a  building 
scheme,  an  agreement  has  been  implied  between  the 
several  purchasers,  or  between  them  and  the  vendor,  not 
to  depart  from  the  scheme.  In  Bmcde  v.  OowUehavf 
there  was  a  statement  of  the  general  doctrine  by  the  late 
Hall,  y.O.,  which  was  approved  by  James,  L.J.,  on 
appeal ;  and  more  recently  by  the  Lords  of  Appeal  in 
Bpicer  V.  Martin,  That  statement,  \n  effect,  is  that 
every  purchaser  of  a  plot  of  land  under  a  building 
scheme  is  entitled  to  the  benefit  of  a  covenant  with  the 
vendor  by  another  purchaser  "  where  the  court  is  satia- 
fled  that  it  was  the  intention  *'  that  he  should  be  bound 
by  a  like  covenant  and  should  have  such  benefit.  *'  Thit 
right  existe,  not  only  where  the  several  parties  exeonto 
a  mutual  deed  of  covenant,  but  wherever  a  mutual  eon* 
tract  can  be  sufficiently  established.  A  purchaser  may 
also  be  entitled  to  the  benefit  of  a  restrictive  oovenant 
entered  into  with  his  vendor  by  another  or  others  wheif 
his  vendor  has  contracted  with  him  that  he  shall  be  tin 
assign  of  it— that  is,  have  the  benefit  of  the  covenant 
And  such  covenant  need  not  be  express,  but  maybe 
collected  from  the  transaction'  of  sale  and  purchase." 
To  apply  that  language  I  should,  in  this  case,  if  thaie 
were  no  express  covenant,  "  collect  from  the  transaction 
of  sale  and  purchase "  an  implied  agreement  by  the 
vendors  with  every  purchaser  that  none  of  the  unsold 
lota  should  be  built  upon  in  a  manner  inconsistent  with 
the  building  scheme,  or,  at  least,  that  they  would  not 
authorise  such  a  departure  from  the  scheme. 

In  Bpicer  v.  Martin^  Bpicer,  by  separate  conveyances, 
had  acquired  the  fee  simple  in  seven  houses  in  Oromwell- 
gardens.  South  Kensington.  Each  conveyance  contained 
a  covenant  by  him  restricting  his  use  of  each  house  for 
anything  but  a  private  dwelling.  He  let  one  of  thsse 
houses  to  Martin.  He  did  not  enter  into  any  express 
covenant  with  Martin  restricting  the  use  of  th  ^  other 
houses.  But  the  lease  to  Martin  had  upon  it  a  plan 
showing  all  the  seven  houses,  and  Martin  was  informed 
before  taking  his  lease  that  the  leases  of  Spicet's  other 
houses  contained  this  restrictive  covenant,  and  that  there 
was  a  like  covenant  by  Bpicer  in  the  conveyances  to  him. 
Martin  thereupon,  in  his  lease,  entered  into  a  like  cove- 
nant as  to  the  house  he  hired.  Afterirards  Bpicer  and  his 
vendors  arranged  to  authorise  one  Brett  to  con?ert  five 
of  the  other  six  houses  into  an  hotel,  three  of  the  houses 
being  bought  directly  from  Spicer  for  this  purpose.  The 
Lords  Justices  restrained  Bpicer  from  "authorizing* 
this  to  be  done.  On  appeal  to  the  House  of  Lords  this 
decision  was  confirmed.  The  House  of  Lords  expressly 
disclaimed  proceeding  upon  the  doctrine  of  Pigqott  v. 
8tr<Uton — fiz.,  that  there  had  been  a  representation  to 
Martin  that  Bpicer  was  bound  by  a  restrictive  covenant 
as  to  the  use  of  the  houses  from  which  he  could  not  de* 
part  Lord  Macnaghten,  in  a  speech  which  had  been 
read  and  was  approved  by  Lord  Fitsgerald  and  Lord 
Watson,  says  this  :  "  As  regards  the  appellant,"  that  is 
Bpicer,  *<  the  case  I  think  is  doubly  dear.  It  seems  to 
me  that  when  Bpicer  put  his  houses  in  Oromwell-gardena 
on  the  market  he  invited  the  public  to  come  in  and  take 
a  portion  of  an  estate  which  was  bound  by  one  general 
law— a  law  perfectly  well  understood,  and  one  calculated 
and  intended  to  add  to  the  security  of  the  lessees,  and 
consequently  to  increase  the  price  of  the  houses.  The 
benefit  of  that  increase,  whatever  it  was,  Mr.  Bpicer  got. 
Oan  he  or  his  representatives  be  permitted  to  destroy  the 
value  of  the  thing  he  sold  by  authorizing  the  use  of  part 
of  the  estate  for  a  purpose  inconeietent  with  the  law  by 
which  he  professed  to  bind  the  whole."  That  ie,  Spicer 
was  bound  to  Martin  by  an  implied  contract — implied 
from  the  whole  transaction — not  to  authorize  a  departure 
from  the  rule — restricting  the  use  of  those  aefcn  houeea 
for  anything  but  dwelling-houses.  I  borrow  the  very 
words  of  that  judgment  The  defendants  in  this  oaae 
are  attempting  to  authorize  the  use  of  part  of  the  estate 
"for  a  purpose  inconsistent  with  the  law  by  which" 
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fhey  or  their  predeoeMori  as  tmttees  **  profeased  to  bind 
the  whole."  The  onlj  pooaible  dietinotion  between  the 
Mt  they  propoee  to  do  and  that  of  Spioer  la  that  thej 
are  proposing  to  authoriae  the  new  porohaeera  to  baQd 
without  compelling  them  to  enter  into  a  eovenant. 
Spioer  was  aboat  to  do  the  same  as  to  three  of  the 
houses  which  Brett  was  to  take,  as  to  others  he  was  going 
to  release  the  ooTenants  which  former  lessees  from  him 
had  entered  into.  If  there  is  any  diflerenoe  in  this  dis- 
tinotion  I  am  not  able  to  appreciate  it.  Therefore,  if  in 
the  present  case  the  trastees  were  not  bound  bj  a 
ooTenaiit,  as  T  think  they  are,  I  should  hold  they  were 
bound  by  an  implied  coutraot  restricting  their  dealing 
with  the  land  in  question  in  violation  of  the  building 
scheme.  Parobasers  with  notice  of  such  an  agreement 
are  as  much  boand  as  the  parties  to  the  agreement. 
Lord  Ck>ttenham  hi  Tulk  ▼.  Mooohay  says  :  "  That  the 
question  does  not  depend  upon  whether  the  ooTenant 
iwns  with  the  land  is  cTident  from  this,  that  if  there  was 
a  mere  agreement  and  no  oo?enant»  this  oourt  would 
enfoioe  it  against  a  party  purchasing  with  notice  of  it, 
for  if  an  equity  is  attached  to  the  property  by  the  owner, 
no  one  purchaising  with  notice  of  that  equity  can  stand 
in  a  different  situation  from  the  party  from  whom  he 
purchased."  The  purchasers  who  bought  in  Septem- 
ber last  with  notice  of  this  contract  are  bound  by  it 
also. 

Two  other  points  were  raised  on  behalf  of  the  defend- 
anta  which  I  most  notice.  Mr.  Benshaw  faintly,  but 
his  Junior  with  much  earnestness,  argued  that  if  there 
were  any  contzact  restricting  the  number  of  houses  on 
the  unsold  plots  it  would  be  void  for  perpetuity*  The 
argument  was  attempted  in  OoUb  v.  Sirm,  2  W.  B.  151 , 
6  De  G.  M.  &  G.  1,  and  it  was  expressly  decided  that 
such  a  contract  wa9  not  obnoxious  to  the  rule.  But  the 
case  which  is  most  against  this  view  is  that  upon  which 
the  argument  was  founded— Zondon  and  SouSi^  We$Urn 
Batiway  Oo.  v.  Oomm*  In  that  case  the  Oourt  of 
Appeal  overruled  two  caaea  whidi  had  decided  that  a 
limitation  of  property  was  not  obnoxious  to  the  rule  if 
the  person  to  take  under  that  limitation  could  release  it. 
But  it  also  decided  that  mere  oontraots,  whether  by 
deed  or  not,  are  not  within  the  rule,  which  only  applies 
to  limitations  of  property.  The  Judges  expressed  an 
opinion  that  a  contract  by  A.  to  sell  land  to  B.  oc  his 
heirs  at  a  fixed  price  upon  notioe  in  writing  given  by  B. 
or  his  heirs  created  an  interest  in  land,  and  that  there 
was  no  real  distinction  in  eqxdtj  between  such  a  oontraot 
and  a  limitation  by  which,  upon  such  payment,  the 
estate  would  vest  in  B.  and  his  heirs.  No  doubt  that 
doctrine  is  entirely  novel.  But  there  is  nothing  in  the 
case  which  gives  the  smalleat  ground  for  the  contention 
that  a  covenant  by  a  vendor  or  purchaser  restricting  the 
use  of  land  reserved  or  sold  is  within  the  rule  against 
perpetuity.  Another  argument  was  this.  The  vendors, 
it  was  urged,  were  tmsteeS|  and  though  they  had  power 
to  sell,  a  sale  with  restrictive  covenanta  would  not  be  a 
proper  exercise  of  that  power.  Oounsel  admitted  that 
the  salea  which  were  made  in  September  last  were  Just 
as  bad  in  this  respect,  because  they  were  made  subject  to 
conditions  similar  in  kind  though  not  the  same.  Under 
such  circumstances  the  argument  is  rather  surprising. 
I  am  of  opinion  that  the  building  scheme  was  within 
the  powers  of  the  trustees.  I  have  no  doubt  that  it  was 
the  best  and  most  lucrative  mode  of  dealing  with  the 
eatate,  and  that  they  have  received  much  more  under  it 
than  could  have  been  made  by  sole  of  the  land  in  any 
other  way.  I  have  no  reason  to  anppcae  that  the  con- 
ditions imposed  were  depreciatory.  I  should  infer  Just 
the  contrary,  even  if  the  land  now  in  questioii  remained 
unaold.  There  must  be  an  injunction  against  the  de- 
fendantsy  restraining  them  from  authoriaing  any  pur- 
chaser from  them  of  any  of  the  plota  of  land  comprised 
in  the  building  scheme  and  coloured  green  upon  the 
plan  annexed  to  the  so-called  deed  poll  to  build  upon 


each  plot  more  than  one  house  oontnry  to  snoh  boildtag 
scheme. 
The  defendanta  must  pay  the  costs  of  the  aoticu. 

Solicitors,  Pariih  db  Hichton;  Frtrt^  FanUr,  S  (7s. 


POSZLBXHWAITB  V.  POBT  PhIUP  GoLD  IfljVDrft  O).  (o.) 

Oampany — Winding  up — Sale  to  new  oompany  far 
§hare$  —  LimU  of  Mms  far  exerci§e  of  ofUon  U 
take  Bharea  in  new  oompany — OompanieiAdflW, 
s.  161. 

Where  a  company  ii  being  wound  up,  and  Ot  hutinm 
and  osisCs  are  to  be  tranif erred  to  a  new  oompany  <a 
ooneideraHon  of  $hare$  in  the  new  company,  in  pwrmnei 
of  tedion  161  of  the  Chmpaniee  Ad,  186S,  the  9okem 
may  fix  a  reaionahle  limit  of  time  within  whkk  a 
ihareholder  in  the  old  oompany  mu$t  tooereiee  hie  opiioa 
to  take  up  the  eharee  in  the  new  oompany  to  urMeA,  aadr 
the  Bcheme,  he  i$  entitled* 

The  plaintilE  was  the  holder  of  1,978  ahaies  hi  the 
Port  Philip  and  Oolonial  Gold  Mining  Oo.  (Uidti4) 
(hereinafter  called  the  old  company). 

Early  in  1889,  the  old  oompany  betag  in  want  of 
additional  capital,  a  voluntary  liquidation  and  mom- 
struotion  were  deemed  advisable.  Aoeordin^,  os 
January  28,  1889,  a  raaolutkm  was  paaaed  that  thi 
old  oompany  should  be  wound  up  voluntarily.  Ttie 
reaolution  waa  confirmed  on  February  18,  and  a  Uqvids- 
tor  appointed. 

On  April  2  the  liquidator  issued  a  olrenlar  caUiag  si 
extraordinary  meeting  of  the  ahareholdera  for  April  U 
for  the  purpose  of  passing  certain  reaolutions  then  lek 
out  with  or  without  modification. 

The  meeting  was  held  in  aooordanoe  with  the  dies- 
lar,  and  the  resolutions  passed  in  a  modified  fonn.  Ths 
resolutions  as  passed  were  (so  far  as  it  is  material  to  lek 
them  out  in  full)  aa  followa  :— 

**1.  That  the  liquidator  be,  and  he  la 
authoriaed  and  directed  to  aell  and  transfer  to  a 
company  to  be  incorporated  ...  all  the 
of  &e  oompany  upon  the  following  terms  si 
tions.  .  .  .  (6.)  The  oonslderation  for  the  M 
aale  and  transfer  shall  be  the  payment  of  the  earn  of 
£20,000  by  the  aUotment  to  the  liquidator  or  to  hh 
nominees  of  200,000  sharea  of  5s.  each  la  the  new  ooa- 
pany,  credited  with  2s.  paid  thereon,  and  leariog  i 
liability  of  8s.  per  share  and  no  more,  and  the  payaMst 
and  satisfaction  by  the  new  oompany  of  a^y  ansM  wtiA 
may  become  payable  to  any  shareholders  of  this  eoit- 
pany  who  have  dissented  under  the  Oompaaiei  Af^ 
1862. 

«*2.  That  the  Uquldator  be,  and  he  Is  hsrolVi 
authorised  and  direoted  to  procure  to  be  allotted  to 
every  member  of  the  oompany  requiring  the  saoM^sf 
his  nominee  under  the  oontraot  hereinafter  mealioaid, 
two  shares  iu  the  new  oompany  with  2s«  credited  as  psid 
thereon  for  and  in  respect  of  every  share  held  by  111* 
in  this  company.  Provided  always  that  to  entltlo  tks 
members  of  this  oompany  to  an  allotment  of  sooh  aev 
shares  appUoatlon  must  be  made  for  tiie  same  in  writisf 
in  the  form  and  manner  preaoribed  by  the  liquid 
tor,  accompanied  by  a  payment  of  6d.  per  shsis  oa 
the  number  of  shares  applied  for  within  tea  d^* 
next  after  notice  requiring  him  to  apply  lor  the  mme 
shall  have  been  given  in  the  manner  In  which  notisii 
are  required  to  be  given  to  members  under  the  aitM 
of  aasoiolatlon  of  this  company." 

(a.)  Heported  hj  L.  S.  Bbistowb,  Esq.,  Barrister- at-Uv* 
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High  Oomtir* 


The  xeM^atioDS  alao  provided  that  the  liquidator 
ahoidd  diapofe  of  bo  many  of  the  200,000  shares  as 
shirald  not  be  taken  np,  and  that  if  the  liquidator  should 
obtain  any  premium  fox  the  shares  to  whioh  members  of 
the  old  company  (other  than  diBsentients)  would  have 
been  entitled  had  they  applied  for  the  same,  such 
piemiuD»  less  the  cost  of  reaUaation.  should  be  paid  to 
SBeh  members  by  the  liquidator. 

These  reeolntions  were  confirmed  at  a  meeting  held  on 
Apia  29. 

On  June  8  a  company  (hereinafter  called  the  new 
company)  was  incorporated,  in  pursuance  of  the  resolu- 
tions of  April,  under  the  name  of  the  Fort  Fhilip  Oold 
Oo.  (limited},  and  a  contract  was  entered  into 
betvsen  tiie  old  company,  the  liquidator,  and  the  new 
oofflpany,  fox  the  purpose  of  carrying  the  resolutions 
into  eflisct* 

On  June  12  the  liquidator  issued  a  circular  to  the 
members  of  the  old  company  of  which  the  material  parts 
were  as  follows : — 

**  I  have  now  the  pleasure  to  inform  you  that  the  new 
company  called  the  Fort  Fhilip  Gold  Oo.  (Limited)  has 
been  incorporated  under  the  Oompanies  Acts,  1862-86. 
with  a  nominal  capital  of  450,000  in  200,000  shares  of 
5Si  each,  every  shareholder  in  this  (the  old)  company 
befaig  entitled  to  apply  for,  and  have  allotted  to  him, 
two  shavea  of  the  new  company  of  5s.  each  (credited 
vith  2a.  per  share  as  paid  thereon  and  leaTing  a  liability 
of  ds.  per  ahare)  in  respect  of  each  share  held  by  him 
in  the  old  ooinpany.  I  have  also  much  pleasure  in 
stating  that  in  pursuance  of  the  powers  and  instructions 
given  me  at  the  above-mentioned ,  meetings,  I  have 
entered  Into  an  arrangement  with  tlie  Qold  Trust  and 
InvestmeDt  Oo.  (Limited),  who  for  a  payment  of  dd. 
per  share  haTo  guaranteed  to  find  subscribers  for  the 
whole  of  the  shares  (if  any)  whioh  may  not  be  taken  by 
the  shareholders." 

The  eixeolsr  went  on  to  offer  the  shares  in  the  new 
hi    accordance     vdth    the    resolutions,    and 


"  If  no  Implication  is  received  from  you  on  or  before 
the  said  25tti  day  of  June  inst.,  or  so  far  as  any  appU- 
oation  may  not  extend,  you  will  be  deemed  to  have 
nfosed  an  allotment  of  shares  in  the  new  company  to 
vhieh  yon  are  entitled  under  the  said  special  resolutions 
and  dnlt  contract,  and  you  will  be  excluded  from  an 
sDotmant  aooardingly.  Any  shares  unapplied  for  will  be 
disposed  of  by  me,  as  liquidator,  to  such  person  or 
ponotts,  sad  at  such  price,  and  on  such  terms  and  con- 
ditions (if  any)  as  I  may  think  fit." 

This  ciicolar  was  accompanied  by  a  form  of  applica- 
tion, and  a  further  circular  was  subsequently  issued 
eoDtajning  instmotions  as  to  the  mode  of  filling  up  the 
fona  of  application. 

The  plaintiiC  did  not  attend  any  of  the  above-men- 
tkmedjneetinga  of  the  company,  but  he  did  not  dissent 
fmrn  the  resolutions. 

The  notiees  of  the  meetings  of  April  12  and  29  and 
tiis  cbBDlar  of  June  12  were  duly  sent  by  post  to  him  at 
Us  registered  address  in  accordance  with  the  articles  of 
sssodation  of  the  old  company;  but  the  plaintiff 
dsaied  having  received  them.  The  evidence  with  regard 
to  this  appears  from  the  judgment. 

The  pliUntiff  sent  in  no  application  for  shares  in  the 
new  company  until  August  24,  1889,  when  he  filled  up 
the  foim  of  application  and  returned  it  to  the  liquidator. 
The  aoaagement  had,  however,  then  been  carried  out, 
Mid  fte  hquidator  was  unable  to  make  an  allotment  to 
him. 

The  present  action  was  then  conmienGed  by  the 
t^tintUt  tfl^Dst  the  old  company,  the  new  company, 
and  the  liquidator.  The  writ  daimed  a  declaration  that 
tii0  flgieement  between  the  old  company  and  the  new 
oompaiV  was  uttrd  tHitu  the  old  company,  and  inopera- 
tKa  tad  foidi  and  an  iodtmotion  to  restrain  the  old  com- 


pany and  the  liquidator  from  carrying  into  effect  the 
said  agreement,  except  upon  allotting  or  causing  to  be 
allotted  to  the  plaintiff  shares  in  accordance  with  the 
scheme  sanctioned  by  the  resolutions  of  April.  The 
plaintiff  now  moved  for  an  interlocutory  injunction. 
The  notice  of  motion  was  originally  for  an  injunction 
in  accordance  with  the  second  of  the  above-mentioned 
daims,  but  was  amended  during  the  hearing  of  the 
case,  and  as  amended  it  was  for  an  injunction  to 
restrain  the  old  company  and  the  liquidator  from  parting 
with  the  assets  of  the  old  company,  and  to  restrain  the 
new  company  from  dealing  with  any  such  assets  already 
transferred  to  them  otherwise  than  in  the  ordinary 
course  of  business. 

It  was  agreed  that,  so  far  as  related  to  the  points  now 
decided,  the  motion  should  be  treated  as  the  hearing 
of  the  action. 

SoiHngit  Q.O,,  and  FarufeUf  for  the  applicant,  con- 
tended  that  the  liquidator  had  no  right,  under  section 
161  of  the  Oompanies  Act,  1862,  to  impose  on  the 
shareholders  a  limit  of  time  within  whioh  they  were  to 
apply  for  shares  in  the  new  company. 

They  cited  GHjffUh  v.  Paget^  25  W.  B.  528,  5  Oh. 
D.  894;  Alexander  v.  8ifnp9on,  ante,  p.  161 ;  Olineh 
V.  Financial  Oorporation^  17  W.  B.  84,  L.  B.  4 
Oh.  117. 

Oroetfenor  Woodi  and  Kerly,  for  the  liquidator, 
cited  Higge*  cose,  13  W.  B.  937,  2  H.  &  M.  657,  and 
referred  to  various  cases  mentioned  in  Falmer's  Oom« 
pany  Precedents,  4th  ed.,  p.  587,  and  Ohadwick  Hoaley 
on  Oompanies,  p.  377,  in  which  in  schemes  of  this  kind 
a  limit  of  time  for  application  had  been  sanctioned. 
Zuccani  v.  Nacupai  Gold  Mining  Co,,  61  L.  T.  N.  B. 
176,  showed  that  the  option  must  bo  exercised  within  a 
reasonable  time.  If  you  arrive  at  this,  that  under  sec- 
tion 161  a  sale  may  be  made  for  shares,  there  must  be 
some  time  limited. 

They  also  referred  to  SctUhdll  v.  BritiBh  MtOwd 
Life  AMuranee  Society,  19  W.  B.  865,  L.  B.  6  Oh. 
614,  and  In  re  European  Auuranee  Society  Arhiitra^ 
ticn,  18  S.  J.  403. 

Buckley,  Q,G,,  and  G.  F,  Hart,  tot  the  new  company, 
argued  that  unless  a  time  could  be  limited  for  applying 
for  shares  in  the  new  company  section  161  would  Im 
unworkable. — ^A  shareholder  might  otherwise  wait  and 
take  advantage  of  success  at  the  same  time  standing 
to  lose  nothing.  Such  authority  as  there  was  was  in 
favour  of  that  view.  In  WeeUm  v.  New  Gueton  Oo», 
60  L.  T.  805,  37  W.  B.  Dig.  36,  and,  on  appeal, 
Megone's  Beports  of  Oompany  Oases,  352,  the  judg- 
ment of  the  Oourt  of  Appeal  proceeded  on  the  view  that 
a  limit  of  time  might  be  imposed.  So  also  ZuMcmi  v. 
Naewpai  €Md  Oo. 

EaeHngt,  Q.G.,  in  reply,  cited  NichcU  v.  Eherharitl 
Oo.  {LimiUd),  61  L.  T.  489. 

Dec.  22.— SnBLiMO,  J.— The  object  of  the  present 
motion  is  to  test  the  validity  of  an  agreement  for  sale 
by  the  old  oompany  tojthe  new  oompauy,  purporting  to 
have  been  entered  into  under  the  provisions  of  section 
161  of  the  Oompanies  Act,  1862  ;  and  all  parties  are 
willing  that  I,  should  deal  with  the  case  (so  far  as  I 
can  properly  do  so)  as  if  this  were  the  trial,  instead  of 
being  merely  an  interlocutory  application.  [His  lord- 
ship then  stated  the  facts  above  set  forth,  and  pro- 
ceeded :— ]  The  plaintiff  is  a  stockbroker  on  the  Lon- 
don Stock  Exchange,  and  appears  to  have  regularly 
attended  to  his  buriness  duwn  to  June  17.  From 
June  17  to  August  4  he  wa^  compelled  to  absent  him- 
self from  business  by  domestic  affliction.  The  plaintiff 
did  not  attend  any  of  the  meetings  of  the  oompanygto 
which  I  have  referred,  but  he  did  not  dissent  from  the 
resolutions  passed  at  them.  It  is  proved  that  the  notioea 
of  the  meetings  of  April  12  and  29  and  the  cixonlai  o| 
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June  IS  were  duly  sent  by  post  to  tbe  plaintiff  at  his 
registered  address  at  the  Stock  EzohaDge  in  acoord- 
ance  with  the  provisions  of  the  articles  of  assooiation  of 
the  old  company.  In  answer  to  this  the  plaintifE  states 
that  he  has  no  recollection  of  hafing  seen  any  of  the 
circulars  except  a  notice  and  forms  of  application, 
which  are  proved  by  the  evidence  to  have  been  posted 
along  with  the  circalar  of  Jane  12,  and  that  to  the 
best  of  his  knowledge  and  belief  no  other  circular  was 
ever  received  at  bis  office.  The  plaintiff,  however, 
admits  that  in  June,  1889,  and  shortly  before  the  17th 
thereof,  tbe  liquidator  called  on  him  at  the  door  of  the 
Stock  Exchange  and  asked  him  how  many  shares  he 
would  be  willing  to  take  up,  and  that  he  told  him  he 
intended  to  take  up  his  proportion  and  no  more. 

Under  these  circumstances  I  think  it  must  be  assumed 
that  the  notices  and  circulars  were  duly  received  at  the 
plaintifrs  office,  and  that  previously  to  the  17th  of  June 
he  was,  or  with  reasonable  diligence  might  have  been, 
aware  of  the  obligation  which  Is^  on  him  under  the 
special  resolutions  to  send  an  application  for  shazea  by 
the  25th  of  June.  He  did  not,  in  fact,  send  any  appli- 
cation by  that  date ;  but  on  his  return  to  business  on 
the  24th  of  August  he  flUed  up  the  form  of  application 
and  sent  it  to  the  liquidator.  At  this  time,  however,  the 
liquidator  had  carried  into  effect  the  arrangements  men- 
tioned in  the  circular  of  the  12th  of  June,  and  conse- 
quently was  unable  to  give  him  any  shares.  After  some 
correspondence  between  the  solicitors  of  the  plaintiff  and 
the  liquidator  this  action  was  commenced  on  the  2nd  of 
October  by  writ  asking  a  declaration  that  the  agreement 
entered  into  between  the  old  company  and  the  new  com- 
pany is  uUrd  vire^  the  old  company  and  inoperative  and 
void,  and  an  injunction  to  restrain  the  old  company  and 
the  liquidator  from  carrying  into  effect  the  ssid  agree- 
ment»  except  upon  allotting  or  causing  to  be  allotted  to 
the  plaintiff  shares  in  accordance  with  the  scheme  sanc- 
tioned by  the  resolutions  of  April.  Notice  of  motion 
framed  in  accordance  with  the  second  of  these  alterna- 
tives was  given,  but  it  has  since  been  amended,  and  is 
now  to  the  effect  which  I  have  stated.  The  new  com- 
pany have  allotted  all  their  capital,  in  acoordanoe  with 
the  agreement  with  the  old  company,  and  have  been  put 
in  possession  of  the  property  of  the  old  company,  though 
a  legal  conveyance  has  U'lt  actually  been  made.  Two 
objections  are  urged  against  tbe  plaintiff's  title  to  relief 
—first,  it  is  said  that  Uie  resolutions  and  agreement  are 
within  the  powers  of  the  old  company  and  are  valid,  and 
secondly,  that  even  if  they  are  not,  the  plaintiff  is  de- 
barred from  relief  by  delay  and  acquiescence.  In  sup- 
port of  the  first  of  these  objections  it  was  urged  that  the 
shares  to  be  received  in  compensation  for  the  sale  to  the 
new  company  were  not  for  the  purpose  of  distribution 
among  the  members  of  the  old  company  within  the 
meaning  of  section  161. 

It  was  not  disputed  before  me,  and  it  is  shown  by  the 
case  of  In  re  City  and  County  Investment  Co.,  28  W.  B. 
9^3,  13  Oh.  D.  475,  before  the  Oourt  of  Appeal,  as  well 
as  by  other  cases,  that  a  sale  may  be  made  for  shares  to 
which  a  liability  attaches,  and  further,  that  in  such  a 
case  the  new  shares  may  be  given  directly  to  the  share- 
holders of  the  old  company,  and  need  not  in  the  first 
instance  go  to  the  liquidator,  the  reason  being,  as  is 
stated  by  the  late  Master  of  the  Bolls,  that  '*  it  is  per- 
fectly well  known  that  the  liquidator  will  not  take  shares 
which  are  not  fully  paid  up."  On  the  other  hand,  it 
was  decided  in  Hiyyt^  cose  that  a  shareholder,  even 
although  he  has  not  expressed  his  dissent  from  the 
special  resolution  sanctioning  the  sale,  cannot  be  oom- 
pelled  to  accept  the  shares  in  the  new  company  against 
bis  will*  How,  then,  are  shares  to  which,  a  liability  is 
attached,  which  the  liquidator  vdll  not  take,  and  the 
shareholders  cannot  be  compelled  to  accept,  to  be  dis- 
tributed ifmong  them  pursuant  to  section  161 P  The 
answer  is,  by  giving  to  every  shareholder  who  does  not 


dissent  what  in  snbstanoe  amounts  to  an  option  to  tdn 
shares  in  the  new  company ;  and  if  tbe  scheme  UDdisr 
consideration  had  been  framed  in  this  simple  forffl,  I 
conceive  its  validity  would  not  (regard  being  had  to  the 
decisions  to  which  I  have  referred)  hav«i  been  open  to 
question.  If  the  shatehol^  fails  to  exercise  his  optfon 
the  result  is  that  he  loses  all  intorest  in  the  shares  wUoh 
he  might  have  taken,  but  is  b^und  by  tbe  reedutloDs 
which  have  been  passed.  This  is  laid  down  by  Loid 
Hatherley  in  Hiygi'  ease  and  also  in  Clinch  v.  FkwneUd 
Corporation. 

This  being  so,  it  is  next  to  be  considered  withio  what 
time  the  option  is  to  be  exercised.  It  seems  dear  that  It 
cannot  remain  open  for  ever.  The  distribution  ooatom- 
plated  by  section  161  must  take  plaoe  before  the  dose  of 
the  winding  up  in  the  course  of  which  the  sale  is  auda 
It  b  said  that  the  option  ought  to  remain  open  antil  flie 
liquidator  has  obtained,  under  section  138,  tbe  direotioB 
of  the  court  as  to  any  shares  which  a  sharelmldaff  wbe 
has  not  dissented  has  absteined  from  aooeptlag.  His 
liquidator  may,  no  doubt,  if  he  sees  fit,  protect  bimself 
by  an  application  to  the  court  in  reference  to  the  dis- 
tribution of  tbe  shares;  but  I  see  Nothing  which  rendsii 
it  obligatory  on  him  to  take  such  a  course.  All  that 
seems  incumbent  on  Mm  to  do  is  to  take  care  that  eaab 
shareholder  has  afforded  to  him  reasonable  oppoitiuritiss 
of  obtoining,  if  he  is  so  minded,  the  shares  intended  fsr 
him  ;  and  if,  having  done  this,  the  liquidator  is  able  to 
wind  up  the  affairs  of  the  company  and  close  the  liquida- 
tion without  recourse  to  the  court,  he  appears  to  om  to 
be  entitled  to  do  so.  The  question,  however,  alEecto  sot 
only  the  selling  company,  but  also  the  parduwlag 
company.  Every  company  Is  intorested  in  knowing  who 
constitutes  the  body  of  ito  own  shareholders,  more  par« 
tioularly  when  a  liability  attaches  to  tbe  shares.  In  the 
present  case  the  company,  having  been  formed  to  voik  a 
gold  mine,  was  of  a  highly  speculative  cbaraoter,  aad 
the  liability  attached  to  the  shares  was  intended  Is 
furnish  the  means  of  obtaining  the  capital  neoeseny  for 
working  the  mine.  Under  these  drcumstoaoee  It  wai 
only  reasonable  for  the  purchasing  company  to  stfp«ialB^ 
and  for  the  liquidator  and  shareholders  of  the  eelUBg 
company  to  agree,  that  a  limited  time  should  be  fixed 
within  which  alone  the  option  should  be  ezendaaMe; 
and  I  see  nothing  in  section  161  (as  intorpreted  by  the 
decisions  to  which  I  have  referred)  to  prevent  tUe  fiem 
bdng  done.  In  my  opinion,  theiefore,  the  soheme  was 
not  Titiated  by  the  insertion  of  a  limit  of  time  wtttfai 
which  the  option  was  to  be  exercised,  provided  the  limit 
was  snoh  as  to  leave  the  option  available  for  a  reasonabls 
time. 

I  am  confirmed  in  this  conclnsion  by  snoh  anthoiily 
.as  is  to  be  foand  on  the  point  In  the  lint  plaos, 
schemes  containing  similar  clauses  are  shown  to  base 
been  repeatedly  sanctioned  by  the  court.  It  is  tnM  thai 
in  no  case  does  the  point  appear  to  have  been  fovflsaHy 
adjudicated  upon  ;  nevertheless,  I  cannot  think  ttmt  it 
entirely  escaped  observation,  and  it  appears  to  me  that 
some  weight  is  due  to  the  circumstance  that  sudi  douses 
were  passed  without  objection  by  Sir  G.  Jeasd  aad 
Hall,  y.O.  Next,  I  have  said  that  if  the  scheme  had 
been  formed  so  as  simply  to  give  each  shareholder  an 
option  without  limiting  any  time  for  ito  exeroias,  It  is 
dilficult  to  see  how  objection  could  have  been  takett  to 
it.  Now,  in  the  case  of  Zuocani  ▼.  Naimpi^  GM 
Mining  Co.  Fry,  L.  J.,  laid  it  down  that,  no  time  betog 
limited  by  the  scheme  then  under  oonrideratton  for  tbe 
exercise  of  the  option,  it  must,  as  a  mattor  of  law,  bs 
exercised  within  a  reasonable  time.  The  reaeoniag 
whioh  led  the  Lord  Justice  to  that  eondusion  ^^pecn  to 
me  to  be  appUoable  to  the  present  case,  and  to  diow  tbat 
here  also  the  option,  it  no  time  had  been  preaoiflMd  tot 
the  exercise  of  it,  must  have  been  exerdaed  witiite  a 
reasonable  time.  If  this  be  so^  it  seems  to  i 
scheme  cannot  be  vitiated  merely  by  the 


Vol.  XXXvm.      [Bteb.  1.1890.1    THE  WBEELT  RKFORTEB. 


249 


HieH  OovBT. 


FObTLRHWAITB  V,  PoBT  PhILIP  OoLD  IfOTINO  Oo. — In  BM  ThOXPBOIT. 


High  Oovrt* 


liiat  tiie  sdheme  itMlf  fbm  that  naaonaUe  time.  It  was 
Mid,  however,  that  in  NiehoU  ▼•  Eherhardi  Oo.  the 
Oout  of  Appeal  had  ezprcMed  doubt  aa  to  the  Taltditjr  of 
mibli  atipalatioDs.  Id  that  oaae,  however,  thelimft  of  lime 
was  left  to  be  determined,  not  (aa  here)  by  the  liqnidator 
of  thw  old  eompan  J,  bat  hy  the  directors  of  the  new  oom« 
pway,  and  ii  was  provided  that  all  shares  which  shonld 
not  be  applied  for  within  snob  time  should  be  at  the 
dispoeal  of  the  new  company,  the  latter  being  a 
dfHaiwal  provision  from  that  which  is  found  in  the 
pEcaeat  case.  Bven  there,  however,  as  I  read  the  Jndg- 
neata  delivered  in  the  Oonrt  of  Appeal,  no  great  weight 
qipeavB  to  have  been  given  to  the  objection  which  was 
vaiaed  to  the  limitation  of  time  for  the  exercise  of  the 
«ipCioB;  the  ot^ection  which  was  felt  to  be  serious 
bein^  that  to  the  second  of  the  proviaions  I  have  men« 
ticned*  In  the  present  case  it  is  not  suggested,  or,  at 
an  evonta,  it  is  not  proved,  that  the  limit  of  time  which 
waa  ultimately  ilzed  by  the  liqiiidator  was  unreasonable, 
and,  in  my  o|rfnion,  the  first  and  second  resolutions  were 
not  b^ond  the  powers  of  the  company. 

Then,  is  the  third  reiolation  invalid  P    I  think  not. 
It  appeaia  to  me,  when  carefully  examined,  to  be  really 
tor  the  benefit  of  a  shareholder  who  does  not  exereise 
the  option   given  to  him.     Such  a  shareholder   not 
exaefalng  the  option  reserved  to  him  would,  according 
b>  the  decision  of  the  Court  of  Appeal  in  WeOon  v. 
lUtw  GfU/Utn  Co.,  lose  all  his  interest  in  the  shares  of 
the  pnrohaalBg  company ;  but  instead  of  this,  a  further 
cbaaoa  of  benefit  is  given'  to  him  by  the  provisions  of 
the  tliiid  zeaolution.    This  resolution,  fai  eftebt,  provided 
that  the  Bquidator  shall  (without  coming  under  any 
legal  obligation  so  to  do)  be  at  liberty  to  make  the  most 
of  the  option  on  the  shareholder'a  behalf,  accounting 
to  him  for  any  preminm  he  receives,  less  the  costs  and 
expenaea  of  realisation.    No  loss  or  liability  is  thrown 
on  the  old  shareholder,  for  1^  clause  8  of  the  agreement 
any  expenseo  faicurred  by  the  liquidator  are  to  be  borne 
by  the  now  company,  while  any  benefit  which  may 
result  from  the  dealfaigs  of  the  liquidator  comes  to  the 
shaieholder.     In  my  opinion  the  scheme  is,  in  substance, 
one  for  the  distribution  among  the  shareholders  (who 
do  not  dissent)  of  shares  to  which  liabUity  attaches, 
within  the  terms  of  section  161  of  the  Oompanies  Act, 
IMS.    In  cosdng  to  this  condosion  I  conceive  that  I 
am  not  departlog  from  anything  decided  or  laid  doWu 
in  GHJKJk  V.  Pa^    In  that  case  there  was  an  attempt 
to  diiMmte  the  shares  which  constituted  the  considera- 
tion for  the  sale  in  a  different  way  from  that  in  which 
a  money  consideration  would  have  been  divided,  so  that 
some  of  the  shareholders  would  have  been  deprived  of 
property  i6  whfth  they  'were  entitied.    That  was  held 
to  be  favaUd.     In  this  case  there  is  not  in  the  resolu- 
tions, aa  I  read  them,  any  such  attempt.    There  is  no 
intsreet  conferred  on  assenting  shareholders  of  which 
■OB-asBenting  ahareholders  are  attempted  to  be  deprived, 
on  the  oontmy,  the  utmost  appears  to  have  been  done 
f6r  their  benefit.    I  think  it  unnecessary  to  express  an 
opiolan  on  the  second  pofait  beyond  this,  that  I  thint 
it  appears  to  be  open  to  serioa«  doubt  whether  a  shared 
holder  who  previously  to  the  17th  of  June  expressed  his 
wflWagncas  to  tske  up  his  proportion  of  shares,  who  on 
the  Mth  of   August  sent  in  an  application  for  those 
I  and  who  did  not  previously  to  the  8nd  of  October 
)  liie  validity  of  the  resolutions,  is  not  precluded 
nva  ciaining  relief  founded  on  their  invalidity,  in  a 
^■nwhen  tlioae  resolutions  have  been  acted  upon  to  the 
'I  whiofa  here  appears.    The  motion  must  be  dis- 


9timm,  J^neO,  fiTon,  dk  Oreenip  ;  Michad  Abraham, 
Bm^  4  Oo.;  Kerly,  Son,  A  Vtrdm. 


SrtinSj;!  Jan.  16;  Nov.  6,  23. 1889. 

In  re  Thompsok. 
Bedeobb    v.  TEikL.  (a.) 

ChatUy — litgwoy'^lmpnre  pertonaUy-^Bondi  or  dtken' 
iurtB  o/ eorporation — 9  Geo.  2,  e.  36. 

A  teiiaior  hejtutUhed  variou$  sunu  of  money  to 
ehariUM,  The  grwier  pari  of  hte  eetate  eomUtod  of 
hondi  of  the  following  oorporof ions  .*  — v&.,  BaUey,  Brad* 
ford,  KeigMey,  Dewelmry,  Wakefield,  and  Leedi, 

Held,  thai  att  theee  bonds,  wiih  the  eaocepUon  of  ihai 
of  the  Keighley  Oorporaiion,  oomtittUed  Mereeti  in 
land  within  9  (ho.  2,  c.  36,  and  therefore  coM  net 
ffalidHy  he  bequeathed  to  charitiee. 


Adjourned 

This  was  a  summons  taken  out  by  the  executors  and 
trustees  of  the  will  of  John  Bobert  Thonmon  asking 
{inter  alia)  for  the  determination,  under  o«L  66,  r.  3,  of 
the  question  whether  certain  charitable  legacies  given 
by  his  will  were  to  any  and  what  extent  or  proj^oftlon 
void  by  reason  of  the  personal  estate  of  the  testator 
consisting  in  part  of  corporation  bonds  or  any  other 
personal  estate  connected  with  land  within  the  meaning 
of  the  Mortmain  Act  (9  Geo.  2,  c.  36). 

The  testator,  who  died  on  the  1st  of  October,  1887, 1^ 
his  will,  dated  the  3rd  of  June,  1887,  bequeathed 
numerous  sums  of  money,  amounting  in  the  aggregate 
to  £2,450,  to  charitable  objects,  with  a  direction  that 
such  legacies  should  be  paid  exclusively  out  of  iheh 
part  of  his  penonal  estate  as  might  be  legdly  bequeathed 
to  ohariUble  institutions.  He  tiien  bequeathed  the 
residue  of  his  personal  estate  upon  trust  for  bis  oonritts 
as  therein  mentioned. 

The  greater  part  of  the  tesUtor^s  estate  consisted  of 
money  infested  upon  bonds  issued  by  various  oorpora- 
tions  of  the  value  of  44,988. 

They  were  as  follows  :^ 

1.  A  mortgage  of  the  Batiey  Oorporation  dated  the 
14th  of  October,  1880,  for  £600,  and  expressed  to  be 
made  by  virtue  of  the  Batiey  Oorporation  ^ITaterwoiks 
Acts,  1871  and  1878,  and  to  be  a  mortgage  of  <'sa6h 
proportion  of  the  works  authoriaed  by  the  said  Acts, 
and  of  the  rates,  rents,  profits,  and  other  moneyi  arising 
or  accruing,  and  in  any  way  vested  in  the  mayor,  alder- 
men,  and  burgesses  by  virtue  of  the  said  Acts,  from  the 
public  water  rates  and  annual  rents  authoriaed  by  the 
said  Acts  to  be  levied  and  made,  and  also  the  borough 
rates  and  borough  fund  of  the  said  borough." 

2.  A  mortgage  of  the  same  corpoiation  tot  a  sliidlar 
amount  dated  the  12th  of  January,  1882.  This  mort- 
gage was  expressed  to  be  made  by  vlrtne  of  the  Dews- 
bury  and  Batiey  Oorporatkms  Gas  Act,  1873,  and  to  be 
a  moftgage  of  **  the  interest "  of  the  mayor,  aldermen, 
and  burgeeses  of  Batiey  "in  the  gas  rates,  renti,  and 
money  to  be  received  in  respect  of  the  gasworks  of  the 
said  mayor,  aldermen,  and  burgesses.  And  also  as  a 
collateral  security  the  boroniih  n*es  and  the  borough 
fund  of  the  said  borough." 

By  the  above-mentioned  Acts  the  corpoiaftlon  w«e 


empowered  to  borrow  for  the  parposee  of  those 
and  to  charge  the  amounts  so  bofrtfired  u^  tkli' 


and  rata  thereby  authoriaed  to  be  nMk  attd  levibdf  and 
also  upon  the  borough  fund  and  bovMi|h  rate. 

It  appeared  from  the  afladavit  of  thtf  town  deik  of  the 
borough  that  the  borough  fund  was  oomptised  {inter 
aUa)  of  the  tolls  and  stallages  received  from'tiie  pubUo 
market,  and  rents  received  from  surplus  lands,  some  d 
which  were  origfaially  aoquhred  fbr  maAet  purposes 
and  were  sold  subject  to  rent-chargee. 

(a.)  Reported  by  W.  Iviidnr  tfoox,  BM^.^  Barrister-at^ 
Law. 
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3.  A  mortgage  of  the  Bradford  Oorporation  for 
il,000,  dated  the  86th  of  April,  1870.  and  expreraed  to 
be  made  bjr  Tirtae  of  the  Pablio  Health  Aot,  1848,  the 
Bradmd  Ooipoiation  Aot,  1860,  the  Local  OoTemme&t 
Aot,  1858,  the  Local  Go^emmeBt  Act  (1868)  Amend- 
ment Act,  1861,  and  the  Bradford  Oorporation  Act, 
1866,  and  to  be  a  mortgage  of  the  ratea  aridng  and 
aooraing  bj  virtue  of  the  aaid  Acta,  or  aome  or  one  of 
them,  from  the  general  diatriot  rates  to  be  levied  within 
the  district  of  the  said  borough." 

hf  section  67  of  the  Bradford  Oorporation  Aet,  1866, 
the  corporation  wer<9  anthoriaed  from  time  to  time  to 
borrow  on  mortgage  any  sums  not  exceeding  in  the 
whole  £160,000  to  be  applied  in  making  and  piofiding 
market  places  and  mariLet  houses,  and  the  buildings, 
worlcs,  and  oonveniences  connected  therewith  bj  the 
same  Act  authoriaed  to  be  made  and  maintained. 

By  section  60,  **  The  mortgagees  under  this  Act  may 
enforce  payment  of  arrears  of  principal  and  interest  due 
on  their  mortgages  by  the  appointment  of  a  receiTer, 
and  in  order  to  authoriie  the  appointment  of  a  receiTer 
the  amount  owing  to  the  mortgagees  by  whom  the 
application  for  a  receiver  is  made  shall  not  be  less  than 
£10,000  in  the  whole." 

By  section  69,  "  The  principal  sums  from  time  to 
tine  borrowed  by  the  corporation  on  mortgage  under 
this  Aet  for  purpoeea  other  than  the  purposes  of  the 
waterworks,  and  the  interest  thereon,  are  1^  this  Act 
charged  upon  the  lands  and  property  from  time  to  time 
acquired  by  the  corporation,  whether  by  lease  or  by 
purchase  under  this  Act,  and  the  general  district  rate  of 
the  bdough." 

4.  A  mortgage  of  the  same  corporation  for  £400, 
dated  the  1st  of  April,  1887,  and  expressed  to  be  made 
under  the  Bradford  Improvement  Act,  1860,  and  in 
exercise  of  all  other  powers  vested  in  the  corporation  or 
enabling  them  in  that  behalf,  and  to  be  a  mortgage  of 
*'  the  borough  fund  of  the  said  borouf^  and  the  rates, 
rents,  and  profits  and  other  moneys  forming  such 
borough  fund  or  arising  or  accruing  from  the  borough 
fund  of  the  said  borou^." 

Tbe  Bradford  Improvement  Act,  1860,  was  an  Act 
for  conferring  upon  the  corporation  of  Bradford  more 
extensive  powers  and  authorities  for  the  better  paving, 
lighting,  watching,  and  draining,  and  otherwise  im- 
proving the  borough,  and  for  the  better  regulation 
thereof. 

By  an  order  of  the  Board  of  Trade  entitled  "Tbe 
Bradford  Oorporation  Tramways  Cider,  1880,"  and 
which  order  was  confirmed  by  **  The  Tramways  Oonflr- 
mation  (No.  S)  Act,  1880,"  the  Bradford  corporation 
were  empowered  to  construct  and  maintain  certain  tram- 
ways in  the  borough  of  Bradford,  and  for  that  purpose 
to  borrow  on  security  of  the  local  rate  and  the  moneys 
coming  to  them  out  of  the  rents  reserved  under  any 
iMse  made  under  the  authority  of  that  order,  and  the 
tolls,  charges,  and  sums  authoriied  to  be  taken  or 
received  by  them  under  the  provisions  thereof,  any  sum 
or  sums  of  money  not  exceeding  £60,000. 

By  a  furtiier  oider  entitied  ««  The  Bradford  Oorpora- 
tion Tramways  Order,  1883,"  and  which  order  was 
confirmed  by  the  Tramways  Orden  Oonflrmation  (No.  1) 
Ad,  1888»  the  Bradford  Oorporation  were  empowered 
to  conatmct  and  maintoin  additional  tramways  in  the 
bdouflk  and  for  tiint  purpose  to  borrow  on  the  same 
Mcuiity  as  (Mi  ioith  in  tbe  first-mentioned  order  any 
sum  or  sums  not  eneeding  £46,000. 

By  an  affidavit  of  the  town  derk  of  Bradford  it  sp- 
peari^d  that  the  money  secured  by  the  bond  was  borrowed 
by  the  cqipoistion  under  the  above  orden  or  one  of  them 
and  expended  by  them  in  the  construction  and  main- 
tenance of  the  tramways  which  by  tiie  orden  they  were 
empowered  to  construct  and  maintain.  It  also  appeared 
that  the  borough  fund  nmirislsd  of  tbe  prooeeda  of  the 
JboKom^  nili^  the  profits  aooraiiig  from  the 


undertakings  of  tbe  corporation,  the  allowanoss  Bsde 
by  the  Treasury  for  police  and  proeeontions,  and  ttw 
rents  of  certain  surplus  lands  acquired  by  the  oorpon^ 
tion  for  an  enlaigeaMnt  of  the  town  hall  and  for  stiset 
improvements. 

Paragraph  10  was  as  follows :  **  The  corporation  hats 
no  land  or  buildings  connected  with  the  undsdakhi^ 
the  same  being  all  provided  by  the  lasssoSi  Tbe  isld 
corporation  an,  in  addition  to  the  posssssion  by  thsm  of 
their  said  tramway,  seised  or  poaseesed  of  and  thiir 
corporate  land  indndes  the  following  real  and  Isassfaold 
property  •  •  •  the  Town  Hall  of  Bradford  •  .  . 
and  certain  surplus  land  acquired  by  tbe  said  eoipoa- 
tion  fbr  the  purpose  of  effecting  an  enlargement  of  tbs 
town  hall,  and  improvements  of  the  streets  in  the  isId 
borough,  but  which  have  not  yet  been  used  lor  thst 
purpose  and  in  the  meantime  are  let  to  several  pecioM 
as  tenants  of  the  said  corporation  at  yearly  or  otiwr 
rants." 

6.  A  mortgage  of  the  Eeighley  Oorporation  for  ISOO, 
dated  the  S4th  of  June,  1884,  and  expreased  to  be  msds 
by  virtueof  the  Public  Health  Act,  1876,  the  Public  Hssllb 
Supplemental  Act,  1866  (No.  2),  and  the  Keigbley  In* 
provement  Act,  1824,  or  aome  or  one  of  such  A^  sad  of 
every  other  Act  or  power  in  anywise  enabling  them  in  tidi 
behalf,  and  to  be  a  mortgage  of  *'the  ratea  and  disqpi 
arising  or  accruing  by  virtue  of  the  said  Acts  or  say  of 
the  said  Acts  and  of  the  general  district  rates  of  Oe 
corporation,  and  of  their  rents,  rates,  and  cbaiges  (if  saj) 
as  the  corporation  has  power  to  grant,  assign,  or  otiur- 
wise  charge  for  this  purpose." 

By  the  Keighley  Improvement  Act,  1882,  aad  tbs 
Public  Health  Snppleauntal  Act,  1866  (No.  2),  tbe  Isoil 
board  of  health  wera  empowered  to  manufacture  sad 
supply  gas  and  to  recover  rents  for  such  supply  by  wsmat 
of  <Ustraint  from  a  justice  of  the  peace. 

By  the  Keighley  Waterworks  Extension  and  ImptofS- 
ment  Aot|  1869,  they  were  authorised  to  boirow  £10,000 
for  gaswork  purposes  on  mortgage  of  tiieir  gss  nati 
and  other  funds  carried  to  the  gas  account  with  or  with- 
out induding  the  general  district  rate,  and  the  mortgigii 
from  time  to  time  granted  were  deemed  to  be  grsatel 
In  accordance  with  the  provisions  of  the  Public  Hssltii 
Act  applicable  to  mortgages  of  the  general  district  iste. 

By  two  separate  sanSfcions  under  the  aeal  of  the  Load 
Government  Board,  dated  respectively  the  12th  of 
October,  1874,  and  the  8th  of  Februaiy,  1875,  tiis  kMil 
board  wera  authorised  to  borrow  £49,997  f or  the  p«^ 
chase  of  land  as  a  site  for  gasworks,  for  the  ereofkia  of 
such  gasworks,  and  for  certain  other  works  incidsntil 
thereto.  The  application  for  such  sanctions  was  sHde 
under  the  Sanitary  Acts,  the  said  Public  Health  Sopil*- 
mental  Act,  1866  (Now  2),  and  the  said  Keighley  Wslar- 
worln  and  Improvement  Act,  1869,  and  the  monoji 
were  directed  to  be  borrowed  on  the  credit  of  theohaigoi 
and  rates  which  the  local  board  wera  anthcdasd  to 
mortgage  for  the  purpose  of  securing  the  repaymsntof 
the  said  moneys^ 

In  1882  a  charter  of  inoikipomtion  was  granted  t» 
the  district  of  Eeighley,  which  thereupon  becans  t 
borough,  and  the  powen,  property,  and  autboritisi  of 
the  local  board  of  health  became  vested  in  the  coipon- 
tioo.  The  amount  scoured  by  the  mortgage  was,  wHk 
otiier  moneys  borrowed  by  the  local  board  of  hsstth 
under  the  aforesaid  sanctions  of  the  Local  Ooveniamt 
Board,  for  the  purpose  of  pordhasing  land  as  a  ait^  fv 
gasworks,  for  the  erection  of  suoh  gasworks,  and  1» 
certain  other  works  incidental  therato.  The  interest  on 
the  mortgage  was  paid  exdusively  out  of  the  na^ 
charges,  and  other  income  arising  from  tbe  gaswoika 
In  tbe  event  of  aach  income  proving  insufficient  for  p^ 
ment  of  interest,  the  mortgage  was  to  become  a  ebai|e 
upon  the  general  district  rates  leried  under  the  saaitBiy 
Acts. 

6.  A  mortgage  of  the  Dawsbury  Oorporatioa  te  <M 


Vouxxxnli.   (i^b.  1.1800.] 

tHB  WEtKLY  AE^OBTEB. 

Hsi 

Hx&H  OOVBT. 

Ik  bm  Thoxpsoit. 

HlOK  OOVBV. 

dited  the  7kh  of  October,  1878,  and  expressed  to  be 
made  undei  the  Batlejr  Oorponutton  Waterworks  Aot, 
1871,  sad  the  Bewsbary  and  Heokmondwike  Waterworks 
Aet,  1876,  and  to  be  mortgage  of  the  share  and  interest 
of  tiie  major,  aldermen,  and  bargeeses  in  '*the  rates, 
lenti^  and  money  to  be  reoeived  in  respect  or  by  means 
of  kbe  wttsrwoiks  of  the  Dewsbory  and  Heokmondwike 
Waterworks  Board,  and  also,  as  a  oollateral  security,  the 
bofoDgfa  rates  and  a  borongh  fund  or  general  district 
latei  and  pnblic  water  rate  of  the  said  borough." 

TFadsr  the  above-mentioned  Acts  the  corporation  had 
power  to  borrow  upon  the  seonrity  of  the  borongh  rate, 
the  general  district  rate,  and  the  pnblic  water  rate. 

The  town  clerk,  in  his  al&daYit,  deposed  as  follows  :— 
"The  oorporation  is  seised  or  possessed  of  the  following 
henditaments  and  real  estate  (that  is  to  say)  (o)  the 
town  ban,  now  in  course  of  construction  upon  freehold 
lead  seqnired  by  the  oorporation  for  the  purpose ;  also 
tbo  borough  oftoea  of  Bewsbury,  held  by  the  corporation 
for  an  nnezpired  term  of  years  under  a  lease  thereof 
gmated  to  the  said  corporation.  Some  portions  of  the 
boroogh  otBcee  which  are  not  required  or  constantly 
used  by  the  corporation  for  their  own  use  or  that  of 
their  offloers  and  aer?  ants,  are  sublet  by  the  corporation 
to  the  School  Board,  the  Waterworks  Board,  and  the 
Gbsmbsr  of  Oomnieroe  of  Bewsbury  as  yearly  tenants 
thereof  at  certain '  rents,  which  rents  are  paid  to  the 
tnesurer  of  the  corporation,  and  are  by  him  carried  to 
tte  Boooont  of  and  form  part  of  the  borough  fund." 

7  and  8.  Two  mortgages  of  the  Wakefield  Corpora- 
tfoa  for  £500  each,  dated  reepeotiTely  the  10th  of  May, 
1881,  and  the  9th  of  December,  1884,  and  respectifely 
•ipraMd  tobemadeby  tirtue  of  the  Wakefield  Oorpora- 
tka  Waterworks  Act,  1880,  and  to  be  mortgages  of  the 
ibaie  and  interest  ik  the  mayor,  aldermen,  and  bur- 
geMs  hi  the  "  revenues  to  be  received  in  respect  or  by 
means  of  tiie  waterworks  anthoriied  by  the  said  Act, 
ad  also,  as  1^  collateral  security,  the  general  district 
nkm  sad  district  fond  of  the  said  borough." 

By  twtbn  58  of  the  above-mentioned  Act  "for 
iWDfaig  lepqrment  of  moneys  borrowed  unte  the 
aattMilty  thereof,  the  said  oorporation  may  mortgage 
tbswsterrevenuea  and  the  district  fund,  or  either  of 


Bj  motion  177  of  the  PubUc  Health  Act,  1876,  <<  Any 
loml  tnthorify  may,  with  tiie  consentf  of  the  Local 
G<iv«nmeat  Board,  let  for  any  term  any  lands  which 
^  msj  possess,  as  and  when  they  can  conveniently 
•poietbs 


B/  seetion  207,  ''  All  expenses  incurred  or  payable 
bj  an  nrbsn  authority  in  the  execution  of  this  Act,  and 
>ot  otherwise  provided  for,  shall  be  charged  on  and 
Mmed  oat  of  the  district  fund  and  general  district 
ntelofiable  by  them  under  this  Act,"  subject  to  certain 
«neptioQi. 

Bj  motion  209,  "  In  the  district  of  every  urban 
■athotity  whose  expensea  under  this  Act  are  directed 
to  be  defrayed  out  of  the  district  fund  and  general 
^Mot  rate  there  shall  be  continued  or  established  a 
|ud  eilled  the  diatrict  fund  ;  a  separate  account  called 

tbo  district  fund  acoounti'  carried  under  this  Act  to 
tbssosonntof  tiiat  fund,  shall  be  kept  by  the  treasurer 
^thevbaa  authority  in  defraying  such  of  the  expenses 
"ittiMUe  thereon  under  this  Act  as  they  may  think 


By  meUon  210,  **  For  the  purpose  of  defraying  any 
ry«s  ehargeable  on  the  district  fund  which  that 
nmd  h  famidBdent  to  meet  the  urban  authority  shall 
^^HI^BM  to  time,  as  occasion  may  require,  make  by 
vntbgnader  the  coounon  seal,  and  levy,  in  addition  to 
■By  other  rate  leviable  by  them  under  this  Aot^  a  rate 
<^ »*»tobe called  < general  district  rates.' " 
^  Wared  from  paragraph  9  of  an  affidavit  of  the 
m^ciedc  that  the  district  fund  consisted  of  "the 
"0>>i«  sad  profits  aooming  from  the  various  under- 


takings of  the  corporation,  the  proceeds  of  the  mdd 
general  district  rate,  contributions  from  the  county 
authority  and  from  the  Governmeat  in  respect  of  the 
maintenance  of  maiu  roads  and  the  rent  of  a  cottage, 
the  site  of  which,  with  other  iiurplas  land,  was  acquired 
by  the  corporation  nnrler  the  Public  Health  Act,  1876, 
f6r  the  purposes  of  their  sanitary  department  or  under- 
taking.'' 

9.  A  mortgage  of  the  Leeds  Oorporation  fbr  4600, 
dated  the  2nd  of  January,  1^71,  and  expreeaed  to  be 
made  by  virtue  of  the  Leeds  Oorporation  Qaa  Act  and 
the  Acts  incorporated  therewith,  and  to  be  a  moitgage 
of  "the  borough  fund  and  borough  ratea  of  the  add 
borough,  and  alao  the  undertakinga,  worki^  and  pro- 
perty of  the  Leeds  Gkw  Light  Oo.  and  the  Leeds  New 
Gkw  Oo.  vested  in  the  said  mayor,  aldermeny  and 
burgeases  under  the  said  first-meotioiied  Act  aad  the 
said  gas  rents  and  other  income  to  be  derived  under  the 
same  Aet." 

By  the  above-mentioned  Act  the  corporation  matt 
empowered  to  borrow  on  mortgage  upon  the  botong^ 
fund  aad  borough  ratea  and  upon  the  aecurity  of  l£a 
undertakings,  works,  and  property  vested  in  the  ootpoia' 
tion  under  the  Act 

It  appeared  from  the  evidence  of  the  town  deik  thai 
the  borough  fund  consisted  {inUr  alia)  of  certain  lanti 
received  from  the  surplus  lands  and  property  acquired 
by  the  oorporation  for  or  in  oonneetion  with  their  wioui 
undertakings  and  improvements  and  the  rent  received  ia 
respect  of  a  reformatory  school. 

F.  H.  OoUp  for  the  anmmons. 

As  to  the  Batley  bonds, 

Oharki  Bfoum^  for  the  residuary  legateea.— In  In  ft 
HaUon,  82  B.  J.  241,  North,  J.,  dedded  that  these 
bonds  were  pure  personalty. 

B4xrd$wdl  {HcMngt,  Q.O.,  with  him),  for  the 
charities,  admitted  that  the  case  waa  not  distingniahalAe 
from  In  re  HaUon. 

SnauNo,  J.,  following  In  re  HaUoHf  held  that  these 
bonds  were  impure  pereonaltyi  and  therefore  could  not 
be  q^pUed  in  payment  of  charitable  legadea. 

As  to  tiie  Bradford  bond  for  £1,000, 

OharUe  8roto».— This  bond  alao  falls  within  In  re 

Bardewett. — ^In  order  that  the  bond  should  create  aa 
interest  in'  land,  the  land  must  be  direetiy  affected : 
In  fie  HaUon;  In  re  Ohrieknae,  Martin  v.  Zocofi, 
34  W.  B.  8,  779,  33  Oh.  B.  344,  30  Oh.  B.  (S44 ; 
AUree  v.  Bawe,  26  W.  B.  871,  9  Oh.  B.  387;  HMe- 
foorth  V.  Davenport,  25  W.  B.  20,  3  Oh.  B.  186;  Jervis 
V.  Laufrence,  31  W.  B.  267,  22  Oh.  B.  202.  Hero  the 
land  is  not  direetiy  affected. 

OhatUe  Braum,  in  reply,  referred  to  9  Oeo.  2,  c  86» 
s.  3;  In  re  BarrU,  29  W.  B.  119|  15  Oh.  B.  561; 
Fublio  Health  Act,  1875. 

BriBLDrG,  J.— I  will  dispose  of  the  matter  aa  rogaida 
the  Bradford  bond  for  41,000,  which  aeems  to  me  to  be 
scarcely  open  to  doubt.  Section  3  of  the  statute  9  Qto* 
2,  c.  35,  provides  :--[EUs  lordship  read  the  seotioBt  aad 
continued :— ]  The  question  I  have  to  determine  witii 
reference  to  this  bond  is,  does  it  create  an  eatate  or 
intereet  in  lands,  tenements,  or  here^ftameats, 
or  is  it  a  charge  or  inoumlnance  affleoting  or  to 
affect  any  lands,  tenements,  or  hereditaments  P  That  is 
the  question  I  have  to  conaider.  Now,  on  the  face  of  it, 
the  bond  is  issued  under  the  provisions  of,  aoumg  ofheg 
Acts,  the  Bradford  Oorporation  Act,  1666,  aad  it  is 
headed  "No.  29  il,000  on  the  general  district  ratea 
(Markets  Account)."  I  assume,  therefore,  that  thla 
money  is  bbrrowed  fbr  the  purpose  of  erecting  tha 
markets    in    the    borough   of    Bradford.     Now   the 
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Aot  of  1866,  under  whioh  it  \a  borrowed,  profides 
this  :^[Hi8  lordship  read  section  69  of  the  Aot,  and 
oontiniud:— ]  So  that,  in  addition  to  the  general 
distriot  rate  of  the  borough,  the  sum  borrowed  by  the 
corporation  on  mortgage  onder  the  Aot  ia,  by  the 
Btatate  itself,  made  a  <dbarge  npon  the  lands  and  pro- 
perty from  time  to  time  acquired  by  the  corporation, 
whether  by  lease  or  purchase  under  that  Aot  It 
appears  from  the  town  clerk's  afiSdafit  that  the  corpora- 
tion haa  among  ita  property  some  markets  whioh  I 
assume  to  have  been  acquired  and  created  under  the 
pro? iakms  of  the  Act  of  1866.  Therefore  the  question^ 
Does  the  bond  create  a  charge  upon  lands,  tenements,  or 
hereditaments  P— answers  itself.  The  Act  is  express 
upon  the  point.  Now  the  language  of  the  Stotute  of 
Mortmain  ia  peculiar.  It  not  only  includes  charges  or 
interests  affecting  any  lands,  but  if  any  lands  will  by 
possibility  be  brought  under  the  charge  or  incumbrance, 
it  makes  the  gift  void.  In  this  case  thero  aro  existing 
lands  on  which  the  principal  sum  is  charged  by  Tirtne  of 
the;  local  Aot  Therefore  I  decide  this  point  without 
leferenoe  at  aU  to  any  question  as  to  the  borough  rate 
and  the  naturo  of  it.  I  am  of  opinion  that  the  £1,000 
bond  cannot  be  Talidly  gi? en  to  charity. 

The  cases  as  to  the  remaining  bonds  were  then 
argued. 

SiXBLiNa,  J.,  without  gifing  any  formal  Judgments, 
held  that  the  gift  of  the  Keigbley  bond  was  good  and 
that  of  the  Leeds  bond  was  bad,  and  reser? ed  j  adgment  as 
to  that  of  the  Wakefield  bond,  and  directed  the  case  to 
stand  over  as  to  the  Bradford  bond  for  jMOO,  and  the 
Dewsbuqr  bond  for  the  production  of  further  evidence. 

Not.  6.— Further  evidence  having  been  supplied,  the 
case  came  on  for  further  argument 
As  to  the  Bradford  bond. 

Oharla  Brown^  submitted  that  the  property  oom- 
piised  in  the  bond  was  real  estate,  and,  therefbro,  not 
applicable  to  the  payment  of  the  charitable  legacies. 

HcutingB,  Q.C/.,  and  BardtweU,  contended  that  the 
case  was  governed  by  In  re  HiUton, 

They  also  referred  to  AUree  v.  Hatoe,  and  Ga/rdner  v. 
Lmdm^  Ghaiham,  and  Dover  Bailway  Go..  16  W.  B. 
326,  L.  B.  a  Oh.  201. 

Gharles  Brown,  in  reply,  referred  to  In  re  DaM^ 
Buckley  v.  Boyal  NaUonal  Lifeboat  iMHtuiion,  anie,  p. 
162,  43  Oh.  D.  27.  .'        "" 

•  The  case  of  the  Dewsbury  bond  was  then  argued. 

Gur.  adv,  vaU. 

Nov.  23.-»8tiblino,  J. — ^In  this  case  I  have  to  say 
whether  certain  bonds  of  the  Oorporations  of  Dewsbnry, 
Bradford,  and  Wakefield,  are  pure  or  impure  personAlty. 

The  point  whioh  I  havo  to  consider  came  before 
Novth,  J.,  in  In  re  HaU&u.  In  that  case  his  lordship 
said  this  :— «  Another  question  raised  by  the  summons 
was  whether  certain  debentures  or  mortgages  of  the 
Butley  Oorporation,  to  the  amount  of  £7,500  in  all,  were 
pur^Q|r  mixed  personalty— that  is  to  say,  whether  they 
gave  the  holder  of  the  mortgages  such  an  interest  in 
lan4  as  to  xonder  them  obnoxious  to  the  Statute  of 
Mortmain,  and  incapable  of  being  bequeathed  to 
charities.  To  take  the  words  of  one  of  the  bonds  (they 
were  substantially  in  the  same  form),  the  Oorporation  of 
Leeds  granted  to  '  the  said  Elisa  Hatton,'  for  the  pur- 
poses of  the  Act  under  which  the  charge  was  given« 
'  the  interest  of  the  said  mayor,  aldermen,  and  burgesses 
in  the  gas  rates,  rents,  and  money  to  be  received  in 
respect  of  the  gasworks  of  the  said  mayor,  alder- 
men, and  bnrgessei^  and  also,  as  a  collateral  secmrity, 
the  borough  rates  and  borough  funds  of  the  said 
borough.'"  Then  his  lordship  continues:— "Now  the 
borough  fund  UmU  in  this  oase  consists  oi; 


other  things,  rents  of  surplus  land,  and  although,  bo 
doubt,  they  are  fee  farm  rents  oat  of  land  that  baa 
been  sold  subject  to  this  arrangement,  yet  they  are  not 
the  less  rents.  Thero  are  many  decisions  whieh  hafe  hdd 
that  a  ^t  of  an  interest  in  the  rents  of  the  Und  is  the 
gift  of  an  interest  in  land,  and  is  void  under  the  etatate. 
Under  those  ciroumstances — though  if  I  cooM  haie 
decided  the  other  way  I  am  satisfied  that  the  mbehief 
aimed  at  by  the  statute  would  never  have  arisen,  yet  I 
feel  bound  by  the  many  pravious  decisions  of  the  ooi|rt 
that  a  charge  upon  rents,  or  a  gift  of  routs,  or  a  legiqr 
payable  out  of  rents,  is  a  charge,  gift,  or  legacy  of  an 
interest  in  land,  and  so  in  this  case  a  charge  upon  nnte 
is,  in  my  opinion,  a  charge  on  an  interest  1^  land,  wUoh 
I  certainly  am  produded  by  numerous  dedsioDs  fron 
holding  can  escape  befaig  void  under  the  statate." 

In  that  deiDisijn  and  in  those  words  I  codooTi 
moro  particularly  because,  like  the  learned  judgs, 
I  should  like  to  decide  the  other  way,  being  satisfied 
that  the  mischief  aimed  at  by  the  statute  would  nsfet 
arise.  But  I  am  bound  by  the  numerous  dedeioDito 
wUch  North,  J.,  rofers.  It  is,  thereforo,  in  saoh  eise 
necessary  to  hiquiro  whether  a  charge  is  constituted 
upon  the  rents  of  land.  I  take,  first  of  all,  the  csMof 
the  Dewsbury  mortgage.  [His  lordship  referred  to  fl» 
terms  of  the  bond,  and  continued :— ]  This  ii  tte 
same  case  exactiy  as  oocurred  before  North,  J.,  heesnee 
in  that  case,  aa  in  this,  thero  was  a  charge  in  the  flat 
instance  on  the  gas  rates,  and  a  collateral  secaritf,ai 
hero,  upon  the  borough  rates  and  borough  fund.  Whit, 
then,  does  that  borough  fund  include  f  That  is  jbx- 
plained  by  an  afiSdavit  of  the  town  clerk.  [His  loid- 
ship  read  the  paragraph  of  his  aifidavit  above  set  oat, 
and  continued:^]  It  is  dear  from  that  paiagispfa 
that  the  oorporation  possesses  property  produdng  le&t, 
which  rent  forms  part  of  the  borough  fund,  and  is  oon- 
sequentiy  charged  by  the  bond  in  question. 

I  next  turn  to  the  Bradford  mortgage  for  £iOO.  [Hif 
lordship  referred  to  the  terms  of  the  mortgage^  and  otn- 
tinued :—}  The  words  thero  aro  a  littie  wider,  and  mske 
the  matter,  if  possible,  more  plain,  because  there  ia  to 
express  charge  upon  rents.  What  do  we  find  se  re- 
gaids  the  borough  fund  in  this  oase.  [His  lordship  cesd 
paragraph  10  of  the  town  derk's  affidavit  above  set  oat, 
and  continued :— ]  Here,  again,  we  find  rents  of  leal 
estate  forming  an  essential  part  of  the  borough  fund, 
and  therefore  open  to  the  objection  which  has  been 
pointed  out  by  North,  J. 

Thero  remaina  the  case  of  the  two  bonds  of  the 
corporation  of  WakefieUl  for  £600  each  which  aie  not 
charged  on  the  borough  fund,  but  on  aoother  fond-* 
via.,  the  district  fund  under  the  Publio  Hedtb  Aot, 
1876.  [His  lordship  then  referred  to  the  terms  of  the 
bond,  and  continued:—]  Now,  the  distriot  fondb 
constituted  by  section  209  of  the  Public  Hedth  Aflt> 
1876,  thus  [his  lordship  read  sections  S09,  SIO,  907, 
1 77.]  I  have  searched  through  the  Act  for  the  purpose 
of  fiuding  any  direction  as  to  what  is  to  beoome  of  the 
rent  of  the  land  let  under  section  177,  and,  cnrioaily 
eoongh,  thero  is  no  express  direction  as  to  It.  Then  ia 
a  providon  in  section  175  as  to  the  dealing  with 
surplos  lands,  and  as  to  the  application  of  the  prooesde 
of  sde;  but  those  aro  in  the  strict  sense  surplus  Isade 
—lands  which  which  aro  not  required  for  the  porposai 
of  thdr  undertaking.  But  section  177  is  wider;  lo 
that  if  land  is  required  for  the  purposes  of  the  board, 
and  it  can  be  oonvenientiy  let,  there  is  authori^  fat 
the  local  authority  to  let  it  with  the  consent  of  the 
Lood  Government  Board,  and  that  even  althongh  they 
could  not  sell  it.  I  am  unable  to  see  to  what  otiier 
fund  these  rents  can  belong  than  to  the  diatriet  foad, 
and  consequently  the  Reasoning  of  North,  J ,  appOtii 
althongh  tiiere  is  uo  ez;prosa  provision  hero  such  ss  ii  to 
be  found  in  the  Munidpd  Oorporations  Aot,  dlreoting 
the  tents  of  the  property  to  be  paid  into  tlie  fondiB 
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HlOH  OOUKT. 


Bbo.  V.  JnsnoiB  of  Bbomut. 


HiOH  Oomup. 


qoMtloiu  Then  the  question  again  arlsea  here— to 
whloh  Imid,  aa  a  oonatitaent  of  thie  distrlat  fond,  do 
Hie  lents  belong  P  That  is  stated  in  an  affidaTit  of  the 
town  eletk. 

Ffnt  of  all,  pavagc^h  4  points  ont  that  bj  section  68 
of  the  Aflt "  for  securing  repayment  of  moneys  borrowed 
nader  the  authority  thereof,  the  said  corporation  may 
moiiBaflo  the  water  revenues,  and  the  distriet  fund,  and 
goicml  district  rate,  or  either  of  them.'*  That  io  the 
WakBfisid  Oorporation  Act,  1880.  They  have  mortgaged 
the  geneial  district  fund  as  well  as  thd  general  district 
rate,  and  paragraph  9  says:— [his*  lordship  read  the 
paragraph.]  That  is  acquired  under  the  Public  Health 
Act,  but  under  the  terms  of  that  Act  all  the  expenses 
chaigeable  under  that  Act  are  payable,  of  whateTer 
kind,  out  of  the  district  fund,  and  they  haTC  authority 
to  charge  that.  It  seems  to  me  in  this  case  that  rent  of 
land  enters  as  an  ingredient,  and  that  the  reasoning  of 
Kortb,  J.,  in  the  case  referred  to  must  apply.  I  oome, 
there! ore^  witii  the  same  expression  of  regret  to  the  con- 
dnslon  that  all  these  are  non«pure  personalty.  I  ought 
to  add  that  I  have  considered  the  argument  of  Mr. 
Gtaham  Hastings  that  in  each  case  these  were  under- 
takinga  similar  to  that  which  was  the  subject  of  decision 
hi  Atiree  t.  Bawe  and  Gardner  ▼•  London^  Ohaihamt 
tmd  Dover  JtaUufay  Oo, ;  but  having  regard  to  the 
terma  of  the  Public  Health  Act  and  of  the  Munaipal 
Oorporatloiia  Act  I  cannot  arrive  at  that  conclusion,  and 
I  obeerre  that  in  the  case  of  In  re  David^  Buckley  t. 
^sMofia^  Lif^koai  InsMuHon  the  Oouvt  of  Appeal  gave 
nosneouragement  to  that  view. 

The  eoatd  of  all  parties  will  be  paid  out  of  the  general 
issiduBry  eatate. 

Solktton,  Tbrr,  JaneuHxye,  QrihhU,  A  Oddie^  for  Jf . 
OrmnMk^  Leeds ;  F&wter,  Perke^  BcpMmon^  A  Oo.; 
T.  W.  A  T.  B.  NeUon. 


Q,  B.  Div.  (Lord  Coleridge,  I  ^^  -  - 

aJ.,  and  Mathew,  J.)      i  uco.  ii. 

Bas.  V.  Jusncss  op  BsoicLEr.  (a.) 

Jiutwes  —  Weighte  and  eeaies  —  Poit-offioe  —  Ui^uat 
neifkte  or  tcaies  —  Poit-offiee  weights  supplied  to 
tradssmem  who  aets  as  postmaster — Right  of  inspector 
to  soke  smme  if  unjwt  —  Jwrisdiotion  of  jnstiees^^ 
Prokihitionr-^Weights  and  Measures  Aet^  1878  (41  & 
it  Viet.  e.  49),  m.  25,  59. 

Wsights  and  scales  supplied  hy  the  Pout  Offiee 
mdkerities  are  not  within  the  operation  of  teetion  25  of 
the  Weights  and  Measures  Act,  1878,  so  that,  if  such 
fseights  or  scales  are  supplied  to  a  postmaster  who,  at  the 
same  Ume^  is  carrying  on,  in  the  same  shop  as  the  post- 
ofiee,  seme  ether  business  rehiring  weights  and  sedtes, 
em  inspector  of  weights  has  no  right  to  seise  such  post-- 
ejfee  weigkte  or  seales,  even  though  they  are  unjust,  and 
own  though  it  be  shown  that  the  postmaster  has  in  the 
tAsfr  no  eiher  s/uUdble  weights  or  scales  for  his  ordinary 
hunness^  provided  it  do  not  appear  that  he  used  such 
^oeights  or  seales  in  Jus  business. 

If,  ia  such  a  case,  an  information  is  preferred  against 
the  fostmaster  under  section  25  of  the  Act,  for  having  in 
his  possesHen  uttfust  weights,  the  justices  have  no  juris- 
iiedsn  to  entertain  such  a  quesHen^  and  a  prohibition 
wiR  go  to  prohibit  them  from  entering  on  the  inquiry. 

Bole  visi  calling  on  the  Justices  of  Bromley  and  the 
inspeotOKof  weights  and  measures  for  the  district  of 
BBoadsy  to  show  eanse  why  a  writ  of  prohibition  should 
act  iMa  to  prohibit  the  justices  from  hearing  and 
dBteminfag  an  infbnnation  against  one  NichoUfl,  charg- 

(a*)  Bepoited  1^  Shr  SmmsroN  Bakbb,  Barrister-at-Law. 


ing  him,  under  section  25  of  the  Weights  and  Heasurea 
Act,  1878  (41  k  42  Vict.  c.  49),  with  having  a  false  and 
unjust  scale  for  use  in  his  trade. 

Nicholla  was  the  master  of  the  post-offioe  at  Down, 
Kent,  and  he  also  carried  on  in  the  same  shop  in  which' 
the  business  of  the  poet-offioe  was  oonducted  the  busi- 
ness of  a  bakery^  and  by  the  Aot  6  Ac  7  Will.  4,  o.  37,  he 
was  bound  to  sell  bread  by  weight,  and  to  have  in  hia 
shop  proper  weights  and  scides  for  that  purpose. 

The  inspector  of  weights  Tisited  the  shop  and  inspeoted 
the  weights  and  scales. used  by  Nicholls  for  his  business 
and  found  them  oorreot.  These  weights  were  small 
weights  used  for  weighing  small  things,,  and  were 
Nicholls'  own  property,  but  were  not  suitable  for  the 
weighing  of  bread.  There  were  in  the  shop  no  other 
weights  or  scales  suitable  for  weighing  bread  except  the  • 
post-office  weights  and  scales.  The  business  of  the  post- 
office  was  carried  on  at  the  same  oounter  as  that  at  which . 
the  bakery  business  was  conducted,  and  the  poat-offioe 
weights  were  on  the  counter  used  for  weighing  bread. ' 
The  inspector  tested  the  post-offloe  scale,  and  found  it  to 
be  false  by  about  a  quarter  of  an  ounce.  The  postmaster 
stated  that  he  never  used  the  post-offloe  weights  or  scales 
for  weighing  bread,  or  in  any  part  of  his  business  other 
than  the  post-offloe  business,  and  both  he  and  his  wife, 
in  their  affidavits,  made  the  same  statement,  and  they 
said  that  thqr  did  not  know  that  the  scale  was  false. 
The  scale  in  question  was  a  post-ofOoe  scale  supplied  by 
the  authorities  and  belonged  to  the  Grown. 

There  was  no  suggestion  that  Nicholls  knew  the  soale 
was  inaccurate,  or  that  it  was  used  by  him  for  his  trade. ' 

A  summons  was  thereupon  taken  out  by  the  inspector 
against  the  postmaster,  under  section  25  of  the  Weighta 
and  Measures  Aot,  1878,  for  being  in  possession  of  unjust 


Section  25  enacts:  "Every  person  who  uses  or  has  in 
his  possession  for  use  for  trade  any  weight,  measure, 
scale  ...  or  weighing  machine  which  is  false  and 
unjust  shaU  be  liable  to  a  fine  not  exceeding  £5  **-,  and 
section  59  enacte  that  **  where  any  weight  is  found  in 
possession  of  any  person  carrying  on  trade  within  the 
meaning  of  this  Aot,  or  on  tiie  premises  of  any  person 
which  are  used  for  trade,  such  person  shall  be  deemed, 
for  the  purposes  of  this  Aot,  until  the  contrary  is  proved, 
to  have  snob  weight,  &c.,  in  his  possession  for  use  for ' 
trade." 

Before  the  hearing  came  on  before  the  magistrates  a 
rule  for  a  prohibition  was  obtained. 

The  inspector  of  weighta  being  an  officer  of  the 
Oountj  Oonncil  for  the  counfy  of  Kent,  the  county 
ooundl  appeared  to  show  cause  against  the  rule. 

Poland,  Q.Ct  and  R.  S.  Wright^  for  the  Kent  Oojinty 
Council,  showed  cause. — ^This  prohibition  ought  not  to 
go  if  the  subject-matter  is  within  the  jurisdiction  of  the 
justices.  I8ir  R.  E.  Webster,  A.Q.—l  admit  that  the 
prohibition  ought  not  to  go  if,  on  the  affldavita,  it  had ' 
been  found  that  these  scales  were  used  in  the  way  of 
business  ;  here  they  were  found  to  be  post-offloe ' 
weighta  and  soales.]  [Matbbw,  J. — ^The  Aot  oontem- 
platee  the  confiscation  of  the  soales  whioh  are  the  pr6- 
perty  of  the  man  who  uses  them;  here  you  admit  they 
cannot  be  confiscated.]  Whether  they  were  used  for 
trade  purposes  is  a  question  of  fact  to  be  dealt  with. by 
the  justicea.  The  authorities  are  clear  that  prohibition 
will  not  go  if  the  matter  to  be  inquired  into  is  within 
the  jurisdiction  of  the  justices,  and  here  th^  have 
jurisdiction  to  inquire  into  the  subjeot.  Though  the 
justices  have  no  power  to  order  the  soales  to  be  forfeited, 
that  is  no  reason  for  a  prohibition  if  they  have  jurisdic- 
tion to  enter  upon  the  inquiry.  There  is  a  question  for 
the  justices  to  try— whether  these  weighta  and  scales 
were  used  for  the  purposes  of  trade,  and  if  they  go 
wrong  th^  can  be  set  right  by  prohibition,  certiorari,  or 
mandamms.    There  is  no  instance  of  a  prohibition  in  a 
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Hk.  Or.    Bbq.  v.  JvmoM  of  Bboklst. — XJ8Hxa  and  Otkkbm  (Appbllaiitb)  v.  Luxmobv  (Bmpovobit).   Hh.  Or. 


ease  of  this  kind  :  In  re  Appledore  Tithe  ChmmutaHon^ 
L.  B.  8  Q.  B.  189.  A  prohibition  may  iMiie  to  a  oonrt 
enooising  criminal  jarifldiotion:  Beg,  r.  Serford^  8  W.  B. 
6T9. 

Sir  A  £J.  Webster^  A,G.,  and  Cauerley^  in  rapport  of 
the  role. — ^Post-offioe  weights  and  acales  are  not  within 
the  Act  at  all.  The  Aot  waa  never  intended  to  apply, 
and  doai  not  apply,  to  any  eoalee  belonging  to  the  Gk>Tern- 
ment.  The  section  aays  that  they  mnst  be  in  the  poeaee- 
aion  of  a  peraon  for  the  pnrpoiBea  of  trade ;  that  ahowB 
that  the  Aot  only  applies  to  weights  and  scales  whioh  oan 
be  forfeited,  and  these  are  the  words  "  and  may  seize  and 
lataln  '*  the  same.  It  would  require  exptoes  words  to 
enaUe  one  to  seiae  drown  property. 

Iiord  CtoLBBiDGB,  O.J. — ^I  entirely  admit  that  if  fdiere 
is  joiiadiotion  to  enter  npon  this  inquiry,  the  prohibition 
ooght  not  to  go.  It  is  and  mast  be  a  oondition  precedent 
to  enteriog  on  this  inquiry  that  the  inquiry  itself  should 
be  within  the  scope  of  Uie  justices'  jurisdiction,  and  if 
it  Lb  not  the  prohibition  will  go. 

In  tUs  oase  an  information  is  laid  under  the  Weights 
and  Measures  Act,  1878,  and  the  only  material  sections 
to  consider  are  the  25th  and  the  59th  secUons.  It  is 
sulBoient  to  say  that  this  Act  is  directed  against  abuses 
of  unjust  weighte  and  measures,  and  very  strong  and 
■weeping  terms  are  employed  in  sections  25  and  59, 
whicli  are  both  directed  to  the  same  point,  so  that  we 
oannot  take  section  25  and  deal  with  it  by  itself,  as  if 
section  59  were  not  in  the  Act 

Then  comes  the  queatkm  whether  it  waa  ever  intended 
1^  Parliament  that  weighte  and  measures  supplied  by 
the  post-oflBoe  should  be  within  the  contemplation  of  the 
Act,  and  under  the  jurisdiction  of  the  inspector  of  weighte 


I  am  clearly  of  opinion  that  it  was  not  so  intended, 
and  it  is  enough  to  say  here  that  we  axe  not  now  dealing 
with  a  case  of  any  fraudulent  use  of  weighte  by  the 
postmaster.  The  question  is  whether  the  justices  have 
jurisdiction  to  enter  npon  this  inquiry,  that  is,  whether 
the  fact  of  a  poetmaster  having  snch  weighte  in  his 
possession  can  give  the  jastices  juriadiotion.  I  think 
dearly  not :  I  think  it  never  coald  have  been  intended 
that  Uie  fact  of  a  person  having  iolhis  posaesslon  post- 
dBoe  wei^to  and  scales  should  give  the  justices 
jurisdiction ;  and  the  oase  therefore  is  not  within  the 
meaning  of  the  Aot. 

ILlthbw,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  dear  that  Parliament  never  meant  to  treat  weighte 
and  measures  supplied  by  a  public  body  as  being  within 
the  Aot.  The  public  are,  it  seems  to  me,  adequately 
protected.  The  consequences  of  holding  that  these 
weighte  were  within  the  Aot  would  be  threefold,  that  the 
wdghte  were  used  unfairly,  that  weighte  and  measures 
may  be  removed  from  the  post-office  and  the  bnsiness  of 
the  post-olBoe  stopped,  and  that  the  property  of  the  post- 
ofl&oe  may  be  conilecated. 

i^  these  reasons,  and  for  the  reasons  given  by  my 
lordf  I  am  dearly  of  opinion  that  this  prohibition  ooght 
to  go. 

Bule  ahelmie  for  proMHtion. 

SoUdtors  for  the  county  ooundl.  Latter  ds  WUleHy 

SoUdtor  for  the  Poatmaeter-Oeneral,  The  Solieiier  to 
the  J^it  Qffiee. 


Q.  B.  Div.  (Fry,  L.J., )  ^     „ 

and  Mttthew,  J.)     J  "*'•"• 

ITsHEB  AHD  OxHBBB  {AppeUmiti)  9.  Luxxou 
(^Rotpima&ni).  (a.) 

Jititieeo^^uriidiotioti^Malioioui  io^wry  to  frepertf/^ 
Remofnng  poet  placed  im  pMio  foetpatK-^Cbweietim 
for-^"  Ihir  amd  roaeonable  ot^petUion  of  rifhi  "—14 
#  26  Viet.  0.  97,  s.  52. 

The  reopondentf  mhote  nife  foae  the  owner  of  ikeUni 
at  each  oide  of  a  public  footpath,  and  alto  of  the  Uni 
over  which  the  foitpaXh  pat^d^  erected  two  wooden  paU 
in  the  middle  vf  the  footpath  to  prevent  hit  eatOt  Jrm 
ttraying  down  the  path,  one  pott  being  at  the  entnmteto 
the  footpath  and  the  other  tome  dietance  alou§  tki  foth. 
There  wat  a  tpaee  of  two  feet  at  each  tide  ef  t\$  jMiti 
through  which  foot  pattengort  could  pott.  The  tfpd' 
lantty  with  a  number  ofothert,  inhdbHantt  of  the  a^id, 
aetembled  and  pulled  up  one  of  thete  pottt  amd  ^iftwit 
over  the  fence  ;  they  wore  connieted^  under  teetitn  53  if 
24  ^  25  Viet.  c.  97,  of  having  committed  mlfui  iamit 
to  the  pott. 

Held,  that  the  conviction  wat  wrongs  at  the  tfftU 
lanttf  in  pulling  up  the  poet,  had  acted,  at  it  eppird 
from  the  factt^  under  a  fair  and  reatonable  fiffi- 
ttticn  that  they  had  a  right  to  do  what  they  did;  tkttthi 
oa$e,  therefore,  eame  within  the  pravito  of  the  wtt^n; 
and  that  the  juritdiction  of  the  jueticet  wat  ofuttL 

Oase  stated  by  three  justices  of  the  peace  for  theoosatf 
of  Berks. 

A  complaint  was  preferred  by  the  respondent  againit 
the  three  i^nP^Uants,  under  the  52nd  aeotion  d  the  Ad 
24  &  25  Vict  c.  97,  for  having,  on  the  10th  d  Afri), 
1889,  at  the  parish  of  Oookham  in  the  oounly  of  Bsdo^ 
unlawfully  and  malidonsly  committed  damage^  iajoii, 
and  spoil  upon  a  certain  wooden  poet  the  property  of 
Maria  Luxmore,  the  wife  of  the  respondent,  tlienbf 
doing  injury  to  the  said  property  to  the  extent  d  thiSB 
shillings. 

The-  appellante  were  convicted  and  fined  in  the  m 
of  sixpence  each,  together  with  a  sum  of  dght  ahilliBfi 
for  oosta  and  a  sum  of  dghtpenoe  for  damage  to  tte 
property. 

The  respondent's  wife  is  the  owner  of  the  land  « 
either  side  of  a  certain  footpath,  and  ia  the  owner  d  tte 
land  over  whidi  the  footpath  paynes.  de  land  on  eitter 
side  of  the  footpath  !s  separated  from  the  footpafttyi 
fence  and  communicates  therewith  by  gates. 

The  public  have  a  right  of  way  or  passage  on  foot  oolj 
along  the  footpath.  The  respondent's  cattle  on  teiaf 
driven  from  the  land  on  one  dde  of  the  footpath  to  tte 
land  on  the  other  side  of  the  path  have  ocoaaianani 
bolted  down  the  footpath,  and  to  prevent  the  oattla  m 
Btraying  along  the  footpath  the  respondent  plaoed  tvs 
wooden  poste  in  the  middle  of  the  footpath,  one  pott  it 
the  point  A.  at  the  entrance  to  the  footpath^  the  otlier  at 
a  pdnt  B.  some  distance  along  the  footpath,  at  the  ptaoi 
where  the  proper^  of  the  respondent's  wife  ended,  tte 
post  at  the  point  B.  was  placed  in  the  middle  of  the  psik 
between  two  iron  standards  whioh  had  former^  oanld  a 
gate  whidi  was  formerly  dosed  by  the  respondent  onoa  a 
year. 

The  space  between  the  two  standards  was  four  sad  a 
half  feet^  and,  as  the  post  was  about  four  indies  aqoaiib 
there  waa  a  space  of  about  two  feet  on  dtfaer  side  d  tte 
post  through  which  foot  passengers  could  pass.  On  the 
10th  of  April  the  appellante,  with  some  thir^  othe^  ia 
the  presence  of  the  respondent  and  against  his  wfflt 
pulled  up  the  post  at  the  pdnt  B.  and  threw  it  Ofer  the 
fence  on  to  the  adjoining  land. 

The  justices  convicted  the  appellante,  being  d  opfadoa 

(a.)  Beported  by  Sir  BxnROH  BAXBB,Baiii0la^a(-lM* 
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tluil  the  xetpondent  was  in  law  joatified  in  paifciog  up 
the  poaty  and  thai  tho  right  of  paining  along  the  footpath 
had  nofb  baen  in  any  way  impaired  by  the  acta  of  the 
reapondent^  and  that  the  appellaata,  in  removing  the 
poat^  had  not  acted  nnder  a  lair  and  reaaonable  aappodtion 
that  tbcgr  had  a  right  to  do  ao. 

Saotian  52  of  the  Malioiooa  Injory  to  Ihtopettj  Aot, 
1861  (24  k  26  Yiot  o.  97),  enaota  that  **  whoever  ahaU 
wtllnUy  or  nalioionaly  oommit  any  damage,  injury,  or 
•poll  to  any  nal  or  penonal  property  ahall,  on  oonviotion 
halon  a  jqatioe,  be  anbjeot  to  impriaonment  or  fine 
....  piDiided  that  nothing  herein  contained  BiiaU 
to  any  oaaa  where  the  party  aoted  under  a  fair 
"*  anppoaition  that  he  had  a  right  to  do  the 
I  of." 

Bali  BaHj  for  the  appeOantB.— There  are  two  qoea- 
tiona  in  the  eaao  whether  the  respondent  waa  or  was 
not  justified  in  phusing  the  post  in  the  highway ;  and, 
aeooiidly,  whether,  even  if  the  respondent  waa  ao  Joati- 
fied, the  juriadiotion  of  the  Jostloes  waa  not  ooated  on 
the  gioond  that  the  appellants  aoted  under  a  fair  and 
leaaonaUe  aoppoaition  that  they  had  a  right  to  pnll  np 
tiie  poet  As  to  the  firat  point,  the  pablio  footpath  waa 
a  pidklio  highway:  Bea  y.  Inhabitanti  of  the  Qnmfy  of 
^aXtf^  18  East,  at  p.  97;  Eom  v.  8ewm  and  Wye  BaiU 
«ay  Cb.^  2  B.  Je  All,  at  p.  648.  Snob  an  obatmotion  ia 
tooiaanee:  Hawkina'  Pleaa  of  the  Grown,  vol.  1,  p. 
701;  Beg.  r.  United  Kingdom  Iblegraph  Co.,  10  W.  B. 
638 ;  Beg.  v.  2buf§aod,  85  J.  P.  791.  As  to  the  aeoond 
poin^  the  appellanta  had  a  fair  and  reasonable  sapposi- 
tioD  that  they  had  a  right  to  do  what  th^  did,  and  ao 
they  eome  within  the  proviso  oC  the  aeotion. 


JkiL  B,  Merii^e,  for  the  respondent,  waa  heard  aa  to 
ths  ssoond  point.— ^There  was  no  evidence  of  obatmotion, 
or  that  any  penona  had  found  it  more  difBoolt  to  pass 
after  the  post  waa  erected.  Where  a  right  which  ia 
dalmed  esanot  exist  in  law,  that  onsts  the  idea  of  a  hond 
JiieMkmti  right:  Bageham  v.  BumUm  Local  Board  of 
HeeUk,  24  W.  B.  281,  1  Cb.  D.  220$  Mnetett  v.  Bureh^ 
35  L  T.  N.  &  486  ;  WhUe  v.  Jiuif^,  20  W.  B.  382, 
L  B.  7  Q.  B.  853.  The  ohdm  here  pat  forward  is  that 
the  paUie  had  a  light  to  go  over  every  part  of  the  foot- 
path, a  daim  which  doea  not  eziat  in  law,  and  theiefore 
then  eaa  be  no  fair  or  reasonable  snppoaitiou  of  right 
iasoohaeaae. 

Fbt,  L.J^  after  stating  the  facts,  proceeded :— In 
that  state  of  things  three  defendants  are  broogbt  before 
the  augistrates,  and  are  charged  with  having  wilfnlly  or 
nalidoiisly  damaged  the  post. 

I  ahaU  not  express  any  opinion  on  the  question  whether 
thb  poit  was  an  obstmotion  of  the  footpath  or  not,  but  I 
AaD  aMiBie,  for  the  purposes  of  this  case,  that  it  waa  not 
aa  ohsknietion.  Then  comes  the  question  whether  the 
isots  before  us  do  not  show  that  the  defendants  had  a 
Mr  and  reaaonable  supposition  of  right.  The  defendants 
pneesded  to  remove  the  poat  at  the  point  B.  but  they 
^  aot  interfeie  with  the  poet  at  the  point  A.,  and  it  is 
«iMr  that  they  thought  they  had  a  right  to  remove  the 
PMt,  sa  they  appeued  before  the  magiatrates  with  a 
INit  doad  of  witnesses  to  prove  that  there  was  a  public 
footpath  at  tiie  point  in  queation.  Theee  witnesses  were 
BoteaDad,  aa  tiie  right  off  way  waa  admitted. 

I  fldak,  under  the  oiroumstanoes,  we  are  entitled  to 
asnuaeUttttha  defendanta  had  a  fair  and  reasonable 
nipiMaitlQn  that  they  had  a  right  to  do  the  act  they  did, 
and  the  ean  therefore  comes  within  the  proviso  of  the 
seetifla,  so  that  tiie  conviction  was  wrong. 

Xathbw,  J. — I  am  of  the  same  opinion.  The  juris- 
mioD  of  the  magistrateo  is  Umited  in  oases  of  thia  kind 
JTthaveiy  dear  and  preoiae  language  of  the  proviaoi 
«^  fint  inquiry  would  be  aa  to  whether  what  was  done 
VIS  dene  undor  a  fair  and  reaaonable  supposition  of  right, 
m  the  lesmia  given  by  the  Iiord  Justioe,Ithinkit  waa, 


and  that  the  jurisdiction  of  the  magistratea  waa  ouated. 
The  defendants  came  with  a  body  of  witnesses  to 
prove  the  right,  but  these  witnesaea  were  not  called. 
The  magiatrates  ought  to  have  oome  to  the  conoluBion 
that  what  was  done  was  done  under  a  fair  and  reason^ 
able  supposition  of  right,  and  the  conviction  therefore 
ought  to  be  quashed. 

Oonviotion  quaehed. 

Solicitors  for  the  appellants,  G.  Thompton  Jf  Son. 

Solicitors  for  the  respondent,  Field,  Roteoe,  i  Co»%  to 
JW?r<J,  Harrii,  Jt  Ford,  Bxeter. 


Q.  B.  Div.  (Lord  Ooleridge,  ] 
O.J.,aQdMatbew,J.)      j 


Nov.  26. 


Badoock  i^.  Huisrr.  (a.) 

Gouniy  eourt-^Praetiee-^OoiU^Order  far,  on  higher 
aedU — OerHficate  eigned  on  a  iuheequ^i  day  to  order 
— County  Court  Bulee,  1889,  ord.  50.  r.  9-^Couniy 
Courti  Act,  1888  (51  d:  52  Vicf.  e.  43},  t.  119. 

Ord.  50,  r.  8,  of  the  County  Court  BuUa,  1889,  pro- 
vides that,  "  where  a  fudge  certifiee  under  nction  119  of 
the  County  Oourtt  Ad,  1888,  the  certificate  ihaU  ^e 
entered  at  the  end  of  the  minutee  of  the  court  of  the  day 
an  which  it  ia  given,  and  ehaU  he  eigned  by  the  judge*' 

In  an  <zction  brought  in  the  City  of  London  Court, 
the  fudge  made  an  order  for  eoete  on  the  higher  scale,  but 
omitted  to  give  the  eert^icate  required  by  section  119  of 
the  County  Courts  Act,  1888,  on  the  same  day.  On  a 
subsequent  day  he  signed  a  certificate,  which  was  entered  ' 
at  the  end  of  the  minutes  of  the  court  of  tfte  day  on 
which  he  gave  the  order. 

Beld,  that  he  was  not  prevented  by  the  directions 
given  in  ord.  50,  r.  8,  from  adopting  this  course. 

Application  for  a  writ  of  prohibition  to  the  judge  of 
the  Oity  of  London  Court  prohibiting  further  prooeed- 
ings  being  taken  under  an  oider  made  by  him  directing 
that  the  defendant's  costs  be  taxed  on  the  higher  scale. 

The  plaintiifs  obtained  a  verdict  and  judgment  in  the 
Oity  of  London  Oourt  on  March  8,  1888,  for  £6  68.  and 
costs,  the  defendant  having  leave  to  appeaL    Tlie  judg. 
meat  waa  affirmed  on  appeal  to  the  Divisional  Court,  but  , 
was  subsequently  reversed  by  the  Court  of  Appeal  (see  87 
W,  B.  205,  where  the  facts  upon  which  the  action  waa 
broogbt  are  fully  act  out),  and  judgment  was  ordered  to 
be  entered  for  the  defendant,  with  costs.    The  defendant  - 
thereupon,  on  the  8th  of  April,  1889,  obtained  an  order  ^ 
from  the  judge  of  the  City  of  London  Court  for  costs  on' ' 
the  higher  scale,  but  no  certificate  was  given,  as  requirejd  ^ 
by  section  119  of  the  County  Courts  Act,  1888.    On  the  ^ 
23rd  of  July,  1889,  the  pUdntifEs  applied  to  the  judge  to ' 
rescind  this  order,  and  pointed  out  that  he  had  not  given 
the  necessary  certifioate.    The  application  was  refused, 
and  the  judge  thereupon  signed  a  certificate  which  waa 
entered  at  the  end  of  the  minutea  of  the  court  of  the 
8th  of  April.    The  plaintifEs  then  applied  for  a  writ  of 
prohibition  to  Pollock,  B.,  at  chambers,  who  referred  the 
matter  to  the  court. 

S.  Sume  WiUiamij  for  the  plaintiffs.— The  Court  of 
Appeal  having  dealt  with  the  ocata  in  their  order,  the 
judge  of  the  City  of  London  Court  haa  no  power  to  vary 
such  order.  Having  dealt  with  the  coats  at  the  trial  ci 
the  action  he  coukL  not  afterwards  amend  his  order : 
Xixylor  v.  (heat  Northern  Bailevay  Co.,  L.  B.  1  C.  P.  480, 
14  W.  B.  C.  L.  Dig.  27.  The  judge  did  not  give  the 
oertificate  required  by  aeotion  119  of  the  County  Courta 
Aot,  1888,  until  too  late:  Howard  v.  €fravee,  52  L.  T.  - 

Ka.)  Beported  by  O.  E.  Pajat,  Esq.,  Barriater-at-T 
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N.  a  858,  38  W.  B.  Dig.  65.  Ord.  50,  r.  8,  of  the 
Coanty  Ooart  Bales,  1889,  requires  that  the  order  and 
oertifioate  be  made  on  the  same  day,  and  as  he  oertifioatet 
was  not  signed  till  July  23  the  order  is  bad. 

(X>  K  J&m»^  for  the  defendant.— The  jndge  had  dis- 
oretioQ  to  make  the  order.  Ord.  50,  r.  8,  does  not  prevent 
him  from  giving  a  oertifioate  on  a  day  snbeeqnent  to  that 
on  whidh  he  made  the  order. 

E,  Hume  WiUiam  replied. 

Lord  OOLBBIDOB,  O.J.— This  applioation  most  be  dis- 
missed. There  is  no  doabt  that  the  defendant  is  entitled 
to  oosts  on  the  higher  soale,  and  that  the  jndge  of  the 
City  of  London  Ooort  intended,  when  he  made  the  order 
of  the  8th  of  April,  1888,  that  he  should  have  them. 
Unless,  therefore,  we  oan  find  dear  direotions  to  the 
contrary,  I  am  of  opinion  that  he  acted  rightly  in  adopt- 
ing the  oonrse  he  did.  I  can  find  nothing  whatever, 
either  in  the  Coanty  Ooorts  Act,  1888,  or  in  the  rales, 
whioh  prohibits  saoh  a  oonrse.  If  the  attention  of  the 
jadge  had  been  drawn  to  ord.  50,  r.  8,  he  wonld  doubt- 
less have  made  the  proper  entry  of  the  oertifioate  at  the 
time,  and  as  there  is  nothing  in  that  role  to  prevent  a 
subsequent  entry,  he  was  justified  in  making  one  for  the 
purpose  of  giving  effect  to  his  order. 

ILlthbw,  J. — ^I  am  of  the  same  opinion.  The  Gourb 
of  Appeal,  when  making  their  order  as  to  costSi  never 
intended  to  interfere  i^th  the  disoretion  given  to  the 
judge  by  section  119  of  the  County  Courts  Act,  1888. 
With  regard  to  the  form  of  the  oertifioate,  it  is  dear  that 
rule  8  of  order  50  is  intended  to  be  merely  directory,  and 
I  think  that  the  learned  jndge  was  right  in  correcting 
the  mistake  whidi  he  had  made  in  not  having  given  a 
oertifioate  at  the  time  ho  made  the  order,  and  that  a 
prohibitioa  must  be  refused. 

ApplieaHan  dUmiued. 

Sdidtor  for  the  plaintiffs,  Arthur  H»rrie%. 

Solidtors  for  the  defendant,  4.  ff.  Bunt  i^  Co. 


0.  C.  B.  Dec.  14. 

Bxfi.  r.  Jakes  Haludat.  (a.) 

CrimiMl  lai9^InfiioHng  griewnu  bodily  harm — 24  d: 
26  Viet.  0.  100,  g,  20'^2%rBats  WMoeompanied  hy 
jfkjfHeai  acts. 

The  praseoutr'uBy  being  on  reasonable  grounds  frightened 
hjf  the  prisoner's  threats,  climbed  out  of  a  nindow  to 
eseape^  and  mat  injured. 

Heldf  that  the  prisoner  was  rightly  convicted  of  inflict' 
vsg  grievous  bodily  harm  under  section  20  of  24  dc  25 
Vict.  e.  100. 

Beg.  V.  Martin,  30  W.  R.  106, 8  Q.  B.  B,  54,  folUmed, 

The  prisoner  had  been  tried  at  the  Durham  Coanty 
Sessions  on  an  indictment  charging  him  with  having 
wilfully  and  maliciously  inflicted  gridvous  bodily  harm 
on  Mary  Ann  Halliday  and  (in  a  second  oount)  with 
having  assaulted  her  thereby  occasioning  her  actaal 
bodily  harm. 

It  was  proved  that  Mary  Ann  Halliday  was  prisoner's 
wife  ;  that  he  had  been  frequently  drunk  during  the 
twelve  months  preceding  the  day  on  which  the  offence 
was  committed  ;  that  whilst  drunk  his  language  was 
very  violent  and  abusive;  that  he  had  threatened  her 
frequently ;  and  that  in  oonsequenoe  of  his  threats  she 
had  had  to  leave  home  and  go  to  a  neighbour's  house 
about  a  week  before  the  day  in  question  ;  but  be  had 
never  actually  used  videnee  towards  her. 

a.)  Beported  by  B.  E.  MBLSHnaciB,  Eeq.,  Barrister-at- 
Law. 


On  the  day  in  question,  in  consequence  of  s  reqaait 
made  to  her  by  Margaret  Ann  HsUiday  (the  dsnciiter 
of  proseoutrix  and  of  prisoner),  the  proseootriz  wmt 
home  and  found  prisoner  very  drunk ;  the  ton  ol 
the  prisoner  and  prosecutrix  was  also  there,  and  whilik 
he  remained  prisoner  was  quiet,  but  the  son  M  ilit 
house  after  a  short  interval,  and  then  prisoner  fasteoed 
the  door  and  the  windows  and  used  threatening  ls&giui{i 
towards  the  prosecutrix,  also  calling  her  bad  nsmea  sod 
ordering  her  and  the  daughter  off  to  bed.  PzoBeestriz 
was  in  an  inner  room  and  prisoner  diortiy  aftsrwtidi 
called  out  to  her  asking  if  she  was  in  bed.  Proaeootriz 
said  she  was  not,  whereupon  prisoner  ezdaimed  "Fll 
make  you  so  that  you  can't  go  to  bed,"  and  widbt 
staggering  towards  the  inner  room  he  knocked  hinidf 
against  a  doBet  in  the  outer  room.  Proseoutriz  wm 
afraid  he  would  blame  her  for  that,  aqd  ran  (o  the 
window,  took  the  hasp  off  it,  and  opened  it  in  oro»ti>|«t 
out,  and  had  got  one  leg  out  when  their  daughter  oisfht 
hold  of  her  and  hdd  her.  Prisoner  by  this  time  hid  got 
into  the  room  where  proseoutriz  was,  and  was  wiUdn 
reach  of  her,  and  was  calling  cut  to  let  her  go  {  wbec»- 
upon  the  daughter  left  hold,  and  proseoutriz  feQ  into  tha 
street  and  broke  her  leg.  Both  mother  and  daughter  ven 
very  frightened.  Whilst  prosecutrix  was  lying  on  the 
flags  beneath,  prisoner  jeered  at  her  from  the  window, 
saying  it  served  her  right,  and  he  made  no  attempt  to 
help  her. 

On  these  faots  the  chairman  directed  the  jury  tkst  if 
the  prosecutriz*s  apprehension  was  well  grounded  tsking 
into  account  the  droumstanoes  in  whioh  she  wis  piiMd, 
and  if  getting  out  of  the  window  was  an  sot  saoh  y 
under  the  droumstanoes  a  woman  might  reasonaUj  te 
led  to  take,  th^  should  flnd  the  prisoner  guilty.  Tk« 
jury  returned  a  generd  verdiot  of  guilty  on  the  «Mi 
indiotment. 

The  question  for  this  ooort  was  whether  or  aoi  tti 
prisoner  was  rightly  oonvioted. 

No  counsel  appeared  for  the  prisoner. 

J.  Lawson  WaUon  (Simey  with  him),  for  the  prosaoiflBa 
— ^Theqnestion  is  whether  by  threats  alone^  unaoooaqiiaiaA 
by  physical  aots  as  in  the  oase  of  Bsff.  ▼.  MarHih  * 
W.  B.  106, 8  Q.  B.  D.  54,  the  prisoner  oaa  be  ssidtokm 
<<  inflicted"  bodily  harm  under  section  SO  of  the  24  kU 
Vict  0.  10€^  although  the  aot  of  the  party  injand  wm 
vduntary.  Under  section  18  of  the  same  statute  ith» 
been  held  that  bodUy  harm  may  be  '<  oaoaed"  bj  ndk 
means,  and  at  common  law  if  death  had  resulted  it  ii 
dear  tiiat  the  prisoner  wonld  have  been  guilty  of  biB' 
slaughter.  It  is  submitted  that  the  prisoner  ought  to  te 
equally  hdd  respondble  under  section  18  in  the  pamat 


Lord  OoLBBn>OB,  O.J.«-I  am  of  opinion  that  thiseiM 
is  governed  by  the  deddon  in  Reg,  v.  Martin,  when  the 
acts  done  by  the  prisoner  were  not  the  direct  pt^y«M^ 
cause  of  the  injury  inflioted,  but  led  to  a  panic  aaox 
the  audience  at  the  theatre  wherel^  pecaons  ven 
injured.  The  prisoner  was  there  taken  to  have  inteaded 
the  natural  consequences  of  that  which  he  did,  ssd  I 
think  the  same  principle  governs  this  oaas,  and  tke 
prisoner  was  rightly  oonviotod. 

Hathsw,  Oavb,  Day,  and  A.  L.  Smith,  JJ.,  00b- 
curred. 

Conviction  ajffirmed. 

Solidtors,  Newlands,  Newcastle. 


Vol.  XXXVni.      [feb.8,i«o.i    TPE  WEEKLY   REPOKTER. 


257 


H0U8B  OP  LOXDI. 


M'Gabb  «•  Ba^tk  op  IbMiAvo. 


HOU8B  OP  LOBDfl. 


^[Z^)^]  Jnly22,1889. 

K'Oabb  v.  Baitk  ov  Ibblaitd.  (a.) 

Fradice — Staying  second  aciion  /or  same  matter — Ootta 
unpaid. 

Where  a  plaintiff,  having  /ailed  in  one  action,  com' 
meneee  a  eeeond  action  /or  iuhstantiaUy  tlie  same  matter^ 
the  eeeond  euOon  will  he  stayed  until  the  costs  0/  the 
first  aetion  have  been  paid, 

Martin  «.  Earl  Beaaotiamp,  32  W.  R.  17,  25  Gh,  D. 
12,  approved* 

Tbia  was  an  appeal  from  a  decision  of  the  Cioaxt  of 
Appeal  in  Ireland. 

The  faots  are  given  in  the  jadgtnent  of  Lord 
HencbelL 

C  jP.  if.  Mundy,  for  the  appellant. 

Bohertson^  Q.C.  (of  the  Lrish  Bar),  for  the  respond- 
ents, was  not  heard. 

Lord  HEBAOHBiiL. — Tb!s  is  an  appeal  from  a  Jadg- 
aent  of  the  Oonrc  of  Appeal  in  Ireland  afQrming  a 
judgment  of  the  Obanoerj  Dinsion.  The  appellant 
alleges  that  a  certain  amount  of  stock  which  was  then 
standing  in  the  name  of  John  Glynn  was,  in  the  year 
1S56,  settled.  In  some  way  or  other,  npon  the  niece  of 
John  Glynn »  who  afterwards  became  the  wife  of  the 
appellant.  The  wife  died  in  the  year  1866,  and  in 
Hareh,  1887,  an  action  was  brought  bj  the  appellant 
in  the  Exchequer  DiTision  in  Ireland  to  recoTcr  <from  the 
Bank  of  Ireland  the  amount  of  stock  which  had  so 
stood  in  the  name  of  John  Glynn,  and,  as  he  alleged, 
had  been  settled  upon  his  wife,  on  the  allegation  that 
he,  as  her  representatiTe,  had  then  become  entitled  to  it. 
That  action  was  tried  before  Morris,  0.  J.,  and  a  special 
jury,  and  a  Tcrdict  and  Judgment  were  given  for  the 
defendaitttr.  The  oosta  were  afterwards  taxed  at  a 
gaok  of  £38. 

An  action  was  subsequently  commenced  by  the  appel- 
lant in  the  month  of  April,  1887,  in  the  Ohanoery 
3>lvislon  of  the  same  court.  He  alleges  that  the  former 
action  was  dismissed  because  it  had  been  commenced  in 
the  wrong  division  of  the  court,  it  being  a  matter  for 
tiie  Obaneciy  Bdvision,  and  that  he  was  dll-advised  in 
having  brought  it  in  the  Exchequer  Division.  Upon 
that  an  application  was  made  by  him  to  be  allowed  to 
aae  in/ormtt  pauperis.  A  cross-notice  was  then  given 
hy  the  present  respondents  praying  that  the  action 
might  either  be  stayed  as  f rivoloos  and  vexations  and 
an  abase  of  the  powers  of  the  court,  or  that  it  might  be 
etayed  nntil  the  appellant  had  paid  the  costs  of  the  first 
aetton.  Upon  those  notices  of  motion  coming  on  the 
Master  of  the  Eolls  ordered  that  the  petition  for  leave  to 
sa«  ta  formSt  pauperis  should  be  dismissed,  and  that 
Hie  action  should  be  stayed  until  the  costs  of  the  former 
aetton  bad  been  paid  by  the  appellant.  From  that 
dedston  the  case  was  taken  to  the  Oourt  of  Appeal  in 
Irslandy  and  the  decision,  after  argument,  was  by  that 
court  affirmed. 

.  I  think  that  the  judgment  is  really  not  open  to  objec- 
tkm  of  any  sort.  It  was  a  matter  within  the  discretion 
ol  the  learned  judge  of  the  court  below,  the  court  of 
iint  inrtaace  (and  the  Oourt  of  Appeal  in  Ireland  have 
desmed  that  that  discretion  was.  properly  exercised), 
whcOiar  be  would  refuse  or  grant  the  permission  to  sue 
in  /enmt  pauperis.  He,  in  the  exercise  of  that  dis- 
areCSoB,  considered  that  it  was  not  a  case  in  which  he 
ought  to  grant  it.    The  ponrt  of  Appeal-  have  concurred 

^o^  Beported  t^  GnAaLia  H.  QuisroK,  Ssq^  Banif ter- 
at-lAW« 


in  that  view,  and  I  can  see  no  reason  to  doubt  that  they 
acted  with  perfect  propriety. 

The  only  qoestiou  remaining  is  whether  the  order  was 
right  in  so  far  as  it  stayed  the  proceedings  in  the 
second  action  until  the  costs  in  the  first  action  had 
been  paid. 

Kow  I  find  that  it  was  laid  down  in  a  recent  case  in  the 
Oourt  of  Appeal — Martin  v.  J^arl  Beauchamp,  32  W.  R. 
17,  25  Oh.  D.  12-.tbat  "  the  rule  is  establUhed  that 
where  a  plaintiff  having  failed  in  one  action  commences 
a  second  action  for  the  same  matter,  the  second  action 
must  be  stayed  until  the  costs  of  the  first  action  have 
been  paid  "  ;  and  there,  even  although  the  actions  were 
net  precisely  between  the  same  parties  or  in  the  same 
capacity,  the  case  was  held  to  be  within  the  rule,  inas- 
much as  the  plaintiff  there  was  ''suing  substantially 
by  virtue  of  the  same  alleged  title."  It  cannot  be 
denied  that  in  the  present  case  the  parties  are  the  same, 
and  that  the  plaintiff  is  **  suing  substantially  by  virtue 
of  the  same  elleged  title "  ;  and,  therefore,  in  accord- 
ance with  that  rule,  which  I  apprehend  is  not  in  any 
respect  confined  to  the  courts  in  England,  but  applies  aa 
well  to  the  courts  in  Ireland,  it  merely  arising  out  of  the 
inherent  power  which  resides  in  the  court  to  prevent  a 
second  suit  being  brought  upon  the  same  cause  of  action 
in  the  same  oourt  until  the  costs  incurred  in  the  first 
action  have  been  paid,  I  think  that  the  present  case  is 
really  disposed  of.  It  shows  that  it  is  impoesible  for  us 
to  interfere  with  that  which  the  Oourt  of  Appeal  have 
done,  which  has  been  entirely  within  their  jurisdiction, 
and  I  can  see  no  reason  to  doubt  that  it  has  been  right. 

I  come  with  the  less  regret  to  this  condnsion  because, 
as  far  as  I  can  see,  if  the  appellant  here  were  allowed 
to  sue  be  would  reidly  not  have  given  to  him  any  right 
which  would  be  of  any  advantage  to  him,  for,  from  all 
that  I  have  heard  to-day,  I  have  been  unable  to  see  that 
he  would  be  likely  to  make  out  any  sort  of  case  against 
the  present  respondents,  or  to  take  any  benefit  from  the 
litigation  which  he  has  commenced  against  them. 

I  move  your  lordships  that  the  appeal  be  dismissed. 

Lord  FiTZOBBALD. — ^I  concur  in  everything  which  my 
noble  and  learned  friend  has  stated,  and  I  should  onlj 
add,  from  my  experience  of  the  practice  in  Ireland^ 
where  I  was  for  a  long  time  npon  the  bench,  that  as  long 
as  I  can  recollect,  it  has  been  part  of  the  inherent  juris* 
diction,  and  never  doubted,  of  every  court  in  Ireland  to 
stay  proceedings  in  an  action  before  it,  where  a  prior 
action  has  been  brought  substantially  asserting  the 
same  rights  against  the  same  parties  in  the  same  off 
another  court,  until  the  costs  of  that  prior  action  have 
been  paid.  It  was  quite  a  matter  of  course  and  a  part 
of  the  juiisdiction  of  the  court,  and  never  quarrelled 
with.  That  is  exactly  what  the  Master  of  the  Bolls  has 
done,  and  that  is  what  the  Oourt  of  Appeal  has  al&rmed. 

I  join  with  my  noble  and  learned  friend  in  saying 
that  I .  concur  in  dismiif  ing  the  appeal  with  the  less 
reluctance  because,  having  read  carefully  the  whole  of 
the  various  conflicting  statements  put  forward  by  the 
appellant,  the  plaintiff  in  the  oourt  below,  I  cannot 
make  out  that  he  ever  had  the  least  shadow  of  claim  as 
against  the  Bank  of  Ireland.  If  this  stock  was  bound 
by  a  trust  he  may  follow  and  assert  that  trust  against 
the  parties  to  whom  that,  stock  was  transferre4>  It 
appears  to  have  been  transferred  properly  and  regularly 
to  the  personal  representatives  of  John  Glynn,  the 
survivor  of  Owen  Glynn  and  John  Glynn,  in  whose 
names  the  stock  stood.  He  may  have  that  right — upon 
that  I  express  no  opinion;  but  against  the  Bank  of 
Ireland  he  never  had  the  shadow  of  a  claim. 

Lord  MAONAOHrBN  concurred* 

Judgment  appealed  from  affirmed  and  appeal  dismissed* 

The  appellant  in  person. 

Solicitors  for  the  respondents,  Freshfields  A  Willi<^'fMp 
lot  Edward  H.  de  Moleyns,  Dublin. 
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OOVBT  07  AfFBAI- 


NiBllAKK  V.  NlSMANK. 


CkyuBT  OP  Afpial. 


tftwtt  of  appeal. 

From  Chan.  Biv.  Dec  10. 

NlBMAHN  V,  NlEMAlW.  (tf.) 

TartnetBhip^Dissolution'^Pariner  infruited  wiih  the 
liimidaiim  of  the  dUtolwsd  firm'-Appoiniment  of 
tueh  pariver  as  reciivef-DeU  due  to  the  parinerihip 
^Scheme  propoetd  hy  liquidating  partner,  m  n«6«fi- 
iuiim  of  the  debt,  to  taJce  shares  in  a  new  company 
formed  to  wrrJc  out  the  eitate  of  the  deUor^Wheth^ 
court  has  jurisdiction  to  compel  unwilling  partner  to 
assent  to  such  scheme* 

Bv  a  deed  of  dissolution  of  paHnership  Mween  the 
plaintiff  and  the  defendant,  it  was  agreed  th<^  the 
defendant  should  have  the  soU  managemmt  of  the  liquid 
dation  of  the  partnership  firm,  shoM  pay  oUextsiing 
debts  of  the  flrmr  and  indemnify  the  plaintiff  agaiimt 
the  some,  and  should  aeeounttothe  plaintiff  for  the  share 
of  any  dividends  which  migU  he  received  %n  rwpeet  of 
any  debts  or  claims,  after  payment  of  M  einditors  of 
the  firm  out  of  the  asitU  of  the  firm.  The  firm  had  a 
daim  for  a  targe  sum  against  a  foreign  merchant,  m 
respect  of  which  daim  litUe  or  nothing  wM  capable  of 
leifsg  realized  in  the  ordinary  way.  The  defendant  had 
proposed,  frith  a  view  to  obtaining  something  on  t?^ 
claim,  to  take  shares  in  a  company  about  to  oe  formea^ 
the  oh'ect  of  which  was  to  taJce  over  the  property  of  the 
debtor  in  queetion,  subfed  to  an  arrangement  bHng  oome 
to  with  thi  creditors  of  the  debtor  to  accept,  %n  shares  of 
the  company,  amounU  equal  to  twenty  five  per  cent,  of 
the  value  of  their  daims,  .      ^    r        ^i 

The  plaintiff  having  brought  an  action  to  have  the 
accounts  of  the  partnership  taken  and  to  redratn  the 
defendant  from  carrying  out,  in  opposttton  to  the  wish 
of  the  p1aif.tiff,  such  propoeed  ^^Z^^'Z..^ 
woe  made  by  Kekewlcb,  J.,  appointing  the  defendant 
receiver,  with  liberty  to  compromise  the  claim  in  question 
upon  terms  to  be  approved  by  thejudgein  chants, 
^dd,  (1)  that  the  deed  of  dissolution  contained  m 
power,  dthtr  ewpress  or  implUd,  authorizing  the  defend^ 
ant  to  et'ttr  into  any  arrangement  of  the  kind  proposed  ; 
(2)  that  the  appointment  of  the  dejendant  ^jeuiver  did 
U  give  theZurt  furUdidion  to  dothe  ^^^.^^l 
as  recnver,  contrary  to  the  wieh  of  the  plaintiff,  with 
authoHty  not  given  by  the  agreement  Mwem  the 
partners;  and  (3)  that  the  order  appointing  the  de- 
fyndaf.t  receiver  having  been  in  fad  made  for  the  pur- 
pose  of  enabling  the  proposed  arrangement  to  be  carried 
into  effed,  should  be  discharged. 

Id  re  ll-nd  Credit  Co.  of  Ireland,  Weikersheim'a  case, 
81  W.  B.  612,  L.  B.  8  Oh.  App.  831,  explained. 
'  Appeal  from  Kekevich,  J.,  aitttog  for  North,  J. 
r  The  plaintiff  and  the  defendant  were  two  brothora  who 
bad  carried  on  busineaa  in  partnerahip ;  the  partnenhip 
was  dissolved  by  a  deed  dated  the  3rd  of  Jnne,  1887, 
and  made  between  the  two  partners,  whereby  It  was 
affreed  that  Ibe  defendant  should  hare  the  sole  anperin- 
teodence  and  management  of  the  liquidation  of  the  flrm, 
«id  should  pay  all  debts  of  the  fi'«  »»<\  **!f  ^'"yiS 
Se  plaintiff  a|^inst  the  ^me.  Clause  8  of  the  de«a 
provided  that  -Neither  of  the  •*«  P"*»f "/"^  »^* 
any  claim  upon  the  other  of  them,  but  the  said  H^.  JJ. 
Niemann  (t\c.,  the  defendant)  shall  W^\^^^^^^ 
debts  of  the  flrm  and  indemnify  the  said  Karl  Niemann 
(U,  the  plaintiff)  against  the  same,  *»<*  "J^^l /^-^  W 
and  account  to  him  for  the  share  of  any  dividenda  which 
may  be  received  in  respect  of  any  debts  or  cUims  after 
aU  the  creditors  of  the  firm  shall  have  been  paid  out  of 
the  existing  assets  of  the  arnf."    Among  the  asaeta  of 

(a.)  Reported  by  M- J.  Blakb,  Esq.,  BMrlater-at-Law. 


the  flrm  waa  a  large  sum  dalmed  to  be  due  from  a  flrm 
of  merchants  in  Java,  aa  to  which  aam  pz  daim  it  was, 
until  recently,  believed  that  nothing  would  be  paid,  the 
property  of  the  Javan  flrm  beibg  anbjeot  to  a  mortgaie 
in  favour  of  certain  bankers  in  Amsterdam*  It  appeani 
from  the  evidence  that  a  limited  company  had  been,  oc 
waa  about  to.  be,  fonned  in  Amsterdam  for  the  purpose 
of  taking  over  the  estate  of  the  Javan  firm,  subject  to  sa. 
anrangement  being  come  to  with  the  creditors  of  that 
firm  by  which  such  creditors  were  to  aooept  in  shantin 
the  company  amounta  equal  to  twenty-five  per  cent,  of 
the  value  of  their  claims. 

By  his  writ  in  this  action  the  plabitiff  claimed  (1)  t» 
have  the  accounts  taken  of  the  partoerahip  lately  ezUting 
between  him  and  the  defendant,  and  the  ailairs  wound 
up  under  the  direction  of  the  court ;  and  (2)  an  injone- 
tion  to  reatrain  the  defendant  compromising,  settling,  or 
abandoning  the  claim  of  the  partnerahip  firm  aga&ift 
the  Javan  firm  in  opposition  to  the  plaintilTs  iuitrodloBi 
and  without  his  consent. 

On  the  9th  of  December,  1889,  Kekewioh,  J.,  sitting 
for  North,  J.,  made  an  order  that,  "upon  payment  of 
JM,000  into  court  by  the  defendant  aa  security  for  tiie 
eTentual  share  of  the  plaintiff  under  the  deed  of  diisoln- 
tion,  the  defendant  be  appointed  receiver,  with  liberty  to 
compromise  the  daim  in  queation  upon  terms  to  te 
approved  by  the  judge  in  chambers,  the  defendant  to 
give,  forthwith,  oopiea  of  the  documents  relating  to  tho 
compromiee,  and  to  prepare  a  memorandum  stating  tho 
details  thereof  in  order  that  the  plaintiff  might  haro  an 
opportunity  of  considering  them/' 

From  thia  order  the  plalntlfl  appealed, 

OczenS'Hardy,  Q.O.  {Christopher  Jamn  with  him), 
for  the  appellant. — ^The  court  baa  no  jurisdiction  to 
compel  an  unwilling  partner  to  accept  ahares  in  a 
company  in  satisfaction  of  a  debt  due  to  the  partner^ 
ship;  the  court  has  no  power  to  force  auoh  a  eom- 
promise  on  adults. 

Napier  Biggins,  Q.O.,  and  IngU  Joyce,  for  ths 
respondent* — The  terms  of  the  deed  of  diasolntion  giro 
the  defendant  power  to  effect  the  propoeed  arrangs- 
ment.  The  defendant  is  willing  to  take  the  allotmsat 
of  ahares  in  his  own  name  and  to  indemnify  the  pUin- 
tiff.  A  partner  carrying  out  the  liquidation  of  a  flrai 
haa  implied  authority  to  receive  aatisfaction  for  a  debt 
due  to  the  flrm  in  "  meal  or  in  malt."  Liodley  on 
Partnership,  6th  ed.,  p.  141,  citing  In  re  Land  Credit 
Oo.  of  Ireland,  Weikershdm's  case,  21  W.  B.  612, 
L.  B.  8  Ob.  App.  831.  Tbia  is  really  the  case  of  tbe 
appointment  of  a  receiver  of  the  asseta  of  thie  partner- 
shipto  and  as  the  court  haa  power  to  authorise  the  ro- 
ceiver  to  accept  a  ainaller  sum  in  satisfaction  of  a  dsbt 
for  a  larger  amount,  so  also  haa  it  power  to  aathoriie 
the  receiver  to  accept  "  meal  or  malt "  in  satiafactiaa 
of  a  debt  due,  for  the  meal  or  malt  may  be  convortad 
into  money  next  day.  In  Wed  of  England  and  Na^ 
South  Wales  Distrid  Bank  v.  March,  31  W.  B.  4«7, 
23  Ch.  D.  138,  Fry,  J.,  held  that  an  executor  bai 
power  to  sell  partnership  property,  not  for  cash,  bat  for 
other  property,  oonaisting  in  part,  of  shares  aad 
debentures.  No  compromise  haa  been  in  fact  ai  yet 
sanctioned  by  the  court. 

-  Oosme-Hardy,  Q,0.,in  reply.— In  In  re  Cramh»f, 
Dennis  v.  Crawshay^  33  a  J.,  126,  North,  J.i  beM 
that  he  had  no  jurisdiction  to  sanction  an  agreemeat 
for  the  Bale  of  the  teatator'a  share  in  a  mining  builM 
to  a  limited  company,  the  purchase-money  to  bo  pw 
in  aharea  of  the  company,  and  the  truats  of  the  viu 
not  expreasly  authorizing  ^e  inveatment  of  thetmit 
property  in  the  shares  of  the  limited  company.  U  tks 
winding  up  of  a  company  the  court  has  no  jarisdietloB 
to'-compef  the  liquidator  to  accept  a  comproffliw- 
Saet  of  England  Banking  Oo,,  Pearton's  case,  20  W.  R 
394,  L.  B.  7  Cb.  App.  309. 
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Oonoir,  LiJ. — ^Tbifl  is  an  appeal  from  an  order  of 
Kekewicb,  J.»  directing  tbe  winding  np  of  the  partner- 
ahip  afhin  in  this  case. '  Tbe  action  was  brought  to 
baYe  the  paxtncrahip  acooants  taken  and  for  the 
appointment  of  a  receiver.  The  plain  tilt  and  the  defend- 
ant are  brothera,  who  carried  on  businen  in  partner- 
abfps  which  was  disaoWed  by  agreement  a  few  years  ago. 
Kekewicb,  J.,  made  an  order  appointing  a  receiver 
with  liberty  to  come  before  him,  in  order,  as  has  been 
suggested,  to  dlMoss  the  terms  of  a  proposed  arrange- 
nent  to  be  entered  into.  What  is  stated  in  the 
affidavit  of  the  defendant,  as  a  sketch  of  the  proposed 
arrangement — ^is  tbi«,  that  there  is  a  large  debt  dae  to 
the  partnership  by  a  firm  in  Java,  and  that  there  is  no 
chanoe  of  getting  any  payment  in  respect  of  that  debt 
except  by  entering  into  an  arrangement  for  the  forma- 
tioa  of  a  limited  company  to  take  over  the  property  of 
"tile  Javan  firm,  and  for  the  handing  over  of  shares  in 
such  company  to  the  different  creditors  of  the  Javan 
-firm.  That  is  all  the  affidavit  states.  Bat  on  tbe  hear- 
ing of  this  appeal  we  have  learned  some  farther  details 
as  to  this  company.  It  is  to  be  a  limited  company,  net 
in  England  bat  in  Holland,  whatever  a  limited  company 
in  Holland  may  be. 

This  is  strongly  objected  to  by  the  plaintiff,  and  he 
says  that  Sekewicb,  J.,  had  no  right  or  power  to  compel 
him  to  assent  to  a  compromise  of  the  debt  being  entered 
into  by  the  defendant  on  these  terms.  I  do  not  enter 
into  tbe  question  whether  this  is  properly  a  compromise 
or  not,  bat  I  hold  that  th^  learned  jadge  had  no  power 
to  authorize  the  defendant  to  enter  into  sadi  an 
arrangement.  How  does  the  defendant  justify  it  ?  The 
defendant  could  not,  after  the  institution  of  this  action, 
ezeiciee  the  powers  given  to  him  by  the  deed  of  dissolu- 
tion made  between  him  and  the  plaintiff,  except  by  the 
leave  of  the  court ;  bat  the  court,  in  my  opinion,  could 
not  give  him  any  extra  powers  beyond  tbe  authority 
which  he  had  under  the  deed  as  liquidating  partner. 
The  action  was  really  a  limit  on  his  powers  under  the 
deed,  as  it  prevented  him  exerdsing  those  powers  with- 
out the  sanction  of  the  court.  Cbold  the  court,  then, 
sanction  tbe  agreement  which  the  defendant  proposes  to 
eater  into  t  Is  there  anything  in  the  deed  of  dissolu- 
tion whieh  enables  that  to  be  done  P  I  do  not  think  it 
can  be  contended  (tul^ect  to  the  case  cited  by  Mr. 
In|^  Joyce)  that  one  partner,  though  he  be  the  partner 
carrying  out  the  winding  up  of  the  afCairs  of  the 
partnership,  can  enter  into  such  an  arrangement  as  is 
proposed,  unless  some  power  to  do  so  was  expressly 
given  him  by  the  other  partner;  and  in  this  deed 
I  cannot  see  anything  which  gives  the  defendant  any 
special  power  to  enter  into  any  special  arrangement 
Ifte  tbia.  Tbe  deed  makes  the  defendant  the  person  to 
wind  op  the  concern ;  he  is  to  pay  all  the  debts,  and  I 
tUnk  (tbough  thet  question  has  not  been  much  argued) 
it  preventa  the  plidntiff  from  interfering,  except  by 
institating  an  acHoD,  with  the  exercise  of  the  powers 
givan  to  tlie  defendant  by  the  deed.  The  defen£int  is 
to  take  npoo  himself  the  whole  burthen  of  the  liqulda- 
tioa  of  the  partnership  firm  and  the  payment  of  the 
eieditors,  and  is  to  indemnify  the  plaintifE  against  the 
daima  of  tbe  said  creditors.  It  runs  thus:  "Kdtherof 
tbe  aa!d  partners  will  make  any  daim  upon  the  other  of 
then,  but  tbe  said  H.  W.  F.  Kiemann  (that  is,  the  de- 
fendant) diall  pay  dl  the  exiathig  debts  of  the  firm,  and 
indeeiiiify  tiie  said  Karl  Niemann  (that  is,  the  pbdntiff) 
agsinat  tbe  aaose,  and  shall  also  pay  and-account  to  him 
for  tbe  diaxe  of  any  dividends  which  may  be  recdved  in 
tcspeet  of  any  delits  or  ddma  after  all  tbe  creditors  of 
the  firm  sball  have  been  pdd  out  of  the  existing  assets 
of  the  firm." 

Kow  that  does  net  give  the  defendant  any  spedd 
power  as  xegaxda  dcaUag  with  the  aasefei,  it  only  limits 
tfaa  burthen  wbidi  be  undertakes  ;  and  so  far,  thereforei 
as  Hwxe  an  any  faidieatioBa  there,  it  shows  that  he 


would  not  have  any  authority  to  take  shares  in  anew 
company,  because  the  deed  supposes  prtm^  /acts  that 
what  will  be  recdved  by  him  in  respect  of  the  assets  of 
the  firm  would  be  divisible  as  dividends  between  himself 
and  bis  partner.  I  think  that  is  vduable  as  showing 
that  it  contemplates  the  winding  up  of  the  firm,  and 
that  the  assets  of  the  partnership  should  be  wound  up 
in  tbe  ordinary  way,  which  would  be  to  realias  and  get 
payment  of  whatever  could  be  got— payment  in  full,  if 
possible,  if  not,  payment  of  such  sum  as  could  be  ob- 
tained. 

The  question  then  arises,  has  the  court  any  power 
given  to  it  by  the  appointment  of  a  receirerP  That 
question  was  tbe  one  most  pressed  on  us,  and  most 
relied  upon,  by  tbe  respondent. 

It  is  very  true  that  the  receiver  is  appointed  on  behalf 
of  both  the  parties  to  the  action,  but  In  my  opinion  it  is 
only  for  the  purpose  of  carrying  into  effect  on  behalf  of 
both,  the  powers  that  are  given  by  tbe  contract  between 
the  parties.  It  does  not  enable  the  court  to  autborfzs 
the  receiver  to  make  a  new  contract  between  tbe  parties, 
or  to  assume  to  himself  a  power  which,  by  the  contract, 
has  not  been  given  him  by  the  other  psrty.  lu  my 
opinion,  therefore,  it  would  be  wrong  to  hold  that  tbe 
court  can,  by  appointing  a  receiver,  enable  the  receiver 
to  do  that  which  the  court  cannot  authorise  one  partner 
to  do  without  the  consent  and  against  the  will  of  the 
other  partner. 

I  do  not  enter  into  the  queatlon  as  to  whether  it  is, 
or  is  not,  correct  to  say  that  this  proposed  scheme  will 
give  the  most  profitable  result  to  the  two  psrtners  if 
tbey  like  to  accept  it.  The  only  question  we  have  to 
deal  with  is  whether  the  pldntiff,  as  one  of  the  partners, 
is  or  is  not  right  in  saying  to  the  defendant,  **  Yon  have 
no  power  to  do  this ;  the  court  was  wrong  in  purporting 
to  give  you  authority  to  do  it"  In  my  opinion  this  Is 
not  merely  payment  of  a  debt  nor  any  compromise  of  a 
payment  of  a  debt,  but  it  is  sanctioning  tbe  defendant 
entering,  on  behdf  of  himself  and  of  the  pldntiff,  his 
partner,  into  a  speculation  to  work  out  the  estate  of  a 
debtor  to  the  firm  in  such  a  way  as  to  probably  produce 
a  profitable  result.  In  my  opinion  tbe  court  has  no 
power  either  to  authorize  a  recdver,  or  tbe  defendant, 
without  the  appointment  of  a  receiver,  to  do  that,  when 
the  contract  between  the  partiea  does  not  authorize  it. 
.  Now  the  order  made  t^  Kdcewich,  J.,  only  purports 
to  be  the  appointment  of  a  recdrer,  and  it  was  pressed 
upon  us  that  the  appointment  of  a  receiver  in  conse- 
quence of  diboulties  between  partners  is  dmost  a 
matter  of  course,  and  that  there  can  be  no  vdid  objec* 
tion  to  that. 

I  do  not  think,  however,  the  order  can  be  regarded 
quite  in  that  view*  The  appointment  of  a  recdver 
under  this  order  was  simply  made  for  the  purpose  of 
enabling  the  proposed  scheme  to  be  carried  into  effect  ; 
that  was  the  sole  reason  and  object  of  this  order;  the 
appointment  of  the  defendant  as  receiver  was  simply 
machinery  for  the  purpose  of  enabling  that  to  be  carried 
out  in  a  way  that  the  court  might  hare  control  over  it. 

I  think  Eekewich,  J.,  was  acting  in  tbe  way  he 
thought  most  adrisaUe  for  the  interesta  of  both  parties, 
but  iu  my  opinion  the  Judge  had  no  power  to  authorize 
such  a  scheme  to  be  carried  into  effect  nuder  tbe  guise 
of  compromising  a  ddm  against  a  debtor  to  the  firm. 

I  think  that  the  best  course  for  us  to  adopt  Is  to 
discharge  the  order  dtogether,  without  prejudice  to  any 
other  application  for  the  appdntment  of  a  recdver,  and 
the  appellant  muat  have  the  coata  of  the  appeaL 

As  to  Weikersheim'i  cate^  which  was  cited  to  us  aa  an 
authority  for  what  waa  done  in  the  preaent  case,  I  rder 
to  it  merdy  becanse  it  was  so  quoted  aa  sanctioned  by  the 
opinion  of  Lind^y,  L.J.,  in  bis  book  on  Partnership. 
In  that  case  one  membo:  of  a  firm  of  bankers  took  as 
security,  and  brought  into  tbe  naoMs  of  the  partners, 
shares  in  a  oompiiiy,  vhich  involved  liability ;  and  it  is 
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said  that  that  ia  an  authority  in  favour  of  the  receiTer 
here  doing  what  he  is  proposing  to  do. 

But  what  Jamee  and  lifelliah,  L.JJ.,  decided  in  that 
case  was,  that  in  the  buainess  of  bankers  it  was  so 
ordinary  to  take  shares  in  companies  as  a  security  for 
a  debt  that  that  was  part  uf  the  defined  contract 
between  them,  and  James,  L.J.,  points  out  that  in 
fact  all  the  partners  assented  to  this  being  done. 

I  rather  think  that  the  statement  of  Lindley,  L.J., 
has  been  a  little  misunderstood.  He  says,  **  Ooe  partner 
has  implied  authority  to  accept,  in  the  ordinary  course 
of  business,  security  for  a  debt  due  to  his  firm  '* — I  do 
not  think  there  is  any  doubt  about  that.  Then  he  goes 
on — *'  And  where  one  member  of  a  firm  of  bankers 
accepted  as  security,  for  money  due  to  the  bank,  shares 
in  a  company,  and  caused  them  to  be  registered  in  the 
name  of  the  bank,  it  was  held  that  he  bad  implied 
authority  so  to  do,  although  the  consequence  was  that 
he  thereby  rendered  himself  and  his  co-partners  liable 
as  contributories."  The  first  part  of  the  sentence 
does  look  as  if  it  were  a  general  statement  of  the  law 
that  there  would  be  an  implied  authority  in  partners 
generally— not  merely  in  the  partners  in  that  particular 
cose — to  accept  shares  under  the  circumstances.  Bat 
when  one  examines  the  case  to  which  he  refers 
{Weiheraheim'a  ccue),  one  sees  that  that  was  not  the 
meaning  of  that  case,  and  I  cannot  think  that  he 
intended  to  lay  down,  relying  on  that  case,  a  general 
proposition  of  law  that  what  was  done  in  Weikenheim^a 
ca$e  could  be  done  in  every  case  of  partnership.  J 
thought  it  right  to  refer  to  this,  because,  from  the  way 
in  which  it  was  presented  to  us,  that  statement  in 
Lindley,  L.J.'s  book  might  mislead  others  who  did  not 
look  at  the  authority  cited  for  the  statement,  which  I 
always  lil^e  to  do,  even  in  the  case  of  a  book  like 
Lindley,  KJ/s. 

In  my  opinion,  the  contention  of  the  appellant  is  the 
right  one. 

BowBK,  L.J. — I  am  of  the  same  opinion.  In  this  case 
there  is  no  power  under  this  deed  to  do  what  is  desired 
to  be  done.  It  seems  to  me,  for  the  reasons  given  by 
the  Lord  Justice,  that  the  court  has  no  power  to  clothe 
«  receiver  with  authority  wholly  transcending  the  con- 
Tentual  powers  of  the  parties. 

'It  does  not  seem  to  me  necessary  to  decide  that  in  no 
case  can  anything  except  cash  be  taken  by  way  of  com- 
promise ;  one  can  imagine  that  that  would  depend  on 
the  circumstances  of  the  particular  case.  Bat  in  this 
case  there  is  really  no  compromise  at  all ;  it  is  the  mere 
substitution,  for  the  payment  of  a  debt,  of  a  speculation 
to  take  shares  in  a  new  and  unformed  company  in 
Amsterdam,  the  object  of  which  is,  by  the  employment 
of  the  debtor's  avsets,  to  recoup  the  creditors.  That  is 
something  far  more  than  a  compromise,  and  therefore  I 
think  it  is  not  what  the  court  can  impose  on  an  unwil- 
ling partner. 

I  entirely  agree  with  what  Cotton,  L.J.,  has  said 
about  WeikersMm'8  case.  The  whole  rcdio  decidendi 
there  turned  on  what  was  the  ordinary  scope  and 
authority  of  a  partner  in  a  banking  business.  Both 
James  and  Hellish,  L.JJ.,  base  their  decision  on  the 
broad  foundation  of  what  is,  in  their  opinion,  the 
ordinary  commercial  business  of  a  banker  ;  and  James, 
L.J.,  assumes,  as  a  reason  for  his  decision  in  that 
particular  case,  that  the  authority  there  was  not  only 
implied,  or  rather  capable  of  being  implied,  from  the 
scope  of  basiness  of  the  partnership,  bat  was  aotaally 
an  express  authority  conferred  by  the  knowledge  and 
assent  of  the  other  partners. 

That  shows  that  that  case  is  not  an  authority  for  the 
proposition  for  which  it  was  cited,  and  that  the  passage 
in  Lindley,  L.  J.'s  book,  if  it  did  imply  that  (and  perhaps 
it  does  not),  would  be  per  incuriam. 

Fay,  L.  J.— If  I  were  not  difCering  from  the  decision 


of  the  learned  Judge  below  I  should  prohaUy  ny 
.nothing,  but  as  it  is,  I  will  shortly  state  the  reasons  why 
I  concur  with  my  learned  brethren.  The  arrangement 
contemplated  in  this  case  is  of  this  kind.  The  claiia 
which  the  partnership  had  against  the  Javan  firm  is  to 
be  given  up  to  a  new  company  which  is  intended  to  be 
formed,  and  the  partners  in  the  dissolved  firm  are  to  be- 
come shareholders  in  a  concern  which  is  to  be  carried  on 
with  the  property  of  the  Javan  firm;  in  other  words, 
Instead  of  remaining  creditors  of  the  Javan  firm  they  are 
to  become  partners  by  way  of  a  limited  company  in  the 
affairs  of  the  business  of  their  debtor.  That  it  the 
nature  and  scope  of  the  arrangement  proposed.  Kaw  it 
appears  to  me  that  such  an  arrangement  as  that,  is  not 
within  the  ordinary  powers  of  a  partner  who  is  charged 
with  the  liquidation  of  a  dissolved  partnership.  It  is  not 
necessary  to  say  if  he  is  bound  to  receive  all  the  pro- 
perty which  he  collects  in  the  form  of  oash,  or  whether 
under  the  circumstances  he  might  have  proceeded  ui 
another  form.  That  point  does  not  require  decUion. 
Bat  that  he  has  power  to  enter  into  a  company  or 
partnership  to  carry  on  the  business  of  the  debtor  to  tiie 
firm  which  he  is  winding  up  is,  in  my  opinion,  not  the  case. 
I  think,  therefore,  that,  looked  upon  from  a  general  point 
oC  view,  the  contention  cannot  be  successfully  urged. 

Then  it  was  said  that  the  deed  of  the  3rd  of  Jane, 
1887,  makes  a  difference,  and  that  it  shows  that  tbe 
defendant  was  to  be  made  so  completely  domintu  of  the 
winding  up  that  he  has  power  to  do  this. 

I  find  nothing  in  the  deed  to  support  that  oontentioa. 
It  appears  to  me  only  to  contemplate  an  ordinary  liquida- 
tion of  the  partnership  affairs,  with  this  exception,  that 
the  plaintiff  is  not  to  interfere  in  matters  of  discretion 
arising  in  that  winding  np.  It  does  not  clothe  the 
defendant  with  any  larger  power,  or  any  power  of  doing 
anything  otherwise  than  a  liquidating  partner  might  do ; 
and,  as  has  been  already  observed  by  Ootton,  L.J.,  the 
third  clause  of  the  deed,  referring  to  the  defendant  ac- 
counting to  the  plaintiff  for  his  share  of  any  diridend 
received,  looks  as  thoogh  the  intention  of  the  parties  was 
that  these  outstanding  claims  were  to  be  got  in  by  vay 
of  receipt  of  dividends  on  the  claims,  and  not  by  way  of 
any  each  arrangement  as  is  now  proposed. 

In  my  opinion  the  appointment  of  the  defendant  ai 
reoeiver  would  not  enlarge  his  powers,  because,  whilit 
the  court,  by  appointing  the  defendant  reoeiver,  proteots 
his  operations  and  gives  him  power  of  haring  reoooise 
to  the  court  for  assistance  and  advioe,  it  does  not 
enable  him  to  do  that  as  against  the  plaintiff  which 
the  existing  oonvention  or  agreement  between  the 
parties  does  not  Justify. 

I  repudiate  the  notion  that  the  court  has  a  gsneial 
discretion  to  do  what  it  thinks  best  for  the  parties  it 
the  winding  np  of  their  affairs,  which  is  the  subject  of 
agreement  and  obligation  between  them  ;  and  it  appean 
to  me  that  the  argument  that  the  court  can  do  what  it 
thinks  best,  cannot  hold. 

There  appears  to  me  to  be  no  real  aathority  cited  in 
support  of  the  contention  which  has  been  urged  on  na. 
I  will  say  nothing  more  about  WeikeraJieim's  caaey  except 
that  I  entirely  agree  in  the  oomme>its  made  upon  it  by 
Lord  Justice  Cotton.  With  regard  to  the  case  pressed 
upon  ns,  and  perhans  especially  upon  myself— vii.| 
We§t  of  England  and  New  South  Walee  Disiriei  Banki. 
Mureh — ^I  will  only  say  that  it  has  nothing  to  do  with 
the  present  case,  and  whether  rightly  or  wrongly  decided 
seems  immateriaL  The  conclusions  I  arrived  at  there 
were,  in  inbstance,  that  there  was  a  compromise  by  the 
executrix  with  the  bank  of  her  deceased  husband's  co- 
partner, and  that  (whether  rightly  or  wrongly  concladed 
seems  to  me  immaterial)  sach  compromise  came  under 
Lord  Oranworth*s  Act.  It  has  nothing  to  do  with  the 
power  of  a  reoeiver  appointed  in  a  siSt  the  object  of 
which  is  the  winding  up  of  the  affairs  of  a  dissolved 
partnership. 


Vol.  XXXVTTt. 

[Feb.  8, 1890.] 

THE  WEEKLY  REPORTER. 

261 

CouBT  or  Apfkal. 

SwAnra  V,  WiLbON. 

Court  op  Appeal. 

I  thinV,  tberefpre,  that  the  oider  moat  be  discharged, 
and  that  the  order  saggeated  by  Ootton,  L.J.,  ia  the 
rigbt  one. 

Appeal  allowed,  with  eosta  here  and  hdow. 

SoUeitors  for  the  appellant,  Drueea  A  AtUee* 

Solidton  for  the  respondent,  HollafM,  Son  9  Ooward, 
A  Httwkaley. 


From  Q.  B.  Div.  Not.  4;  Deo.  19. 

SwAndB  «.  WiLsoir.  (a.) 

Friendly  society— ^UlegalUy  of  ruIeS'^Reitraini  of  trade 
—Tradee  Union  Acts  (34  &  35  Vict.  e.  31,  a.  23 ; 
39  A  40  Vict,  c  22,  f.  16). 

Where  the  ohfeeta  of  a  friendly  society  are  themaelvea 
legal,  hut  aome  of  the  rviea  are  illegal,  being  in  restraint 
of  trade,  the  society  may  nevtrtheless  sue  and  he  sued 
upon  such  of  its  rtdes  as  are  not  tainted  with  this  vice, 

GoUios   V.  Locke,  28    W.  R.  189,  4  App.  Oas.  674, 


Appeal  from  the  decision  of  Benman,  J. 

The  action  was  brought  by  a  member  of  the  Bradford 
Foirer-L«>om  Orerlookere'  Friendly  Society  against  the 
oi&eers  of  the  society  to  recover  a  benefit  of  £50  to 
vbieh  he  claimed  to  be  entitled  nnder  rule  51  of  the 
rales  of  the  society.  The  defendants  alleged  that  as 
the  society,  which  was  not  rt'gistered  either  nnder  the 
Trades  Union  Acts  or  nnder  the  Friendly  Society  Acts, 
was  one  the  object  of  which  was  in  restraint  of  trade, 
it  was  therefore  illegal,  and  as  such  oonld  not  sue  or  be 
sued  in  a  oonrt  of  law. 

Benman,  J.,  gave  judgment  for  the  plaintiff. 

The  defendants  appealed. 

Tindsd  Atkinson,  Q.C.,  and  Morton  Smith,  tor  the 
appelltDts. — If  the  society  is  legal  the  plaintiff  is 
entitled  to  reoover.  But  the  object  of  the  society,  as 
shown  by  the  rales,  being  in  restraint  of  trade,  it  is,  in 
faet,  iUegal. 

They  referred  to  Hilton  ▼.  Edkersley,  6  E.  ft  B.  66, 
3  W.  B.  Dig.  176 ;  Hornby  ▼.  Close,  15  W.  B.  836, 
Lb  B.  2  a.  B.  153  ;  Bighy  t.  Connol,  28  W.  B.  650, 
14  Gh.  D.  482 ;  Wolfe  v.  Matthews,  30  W.  B.  838, 
21  Ob.  D.  194  ;  Strick  v.  Swanna  Tin  FlaU  Co.,  35 
W.  B.  831,  36  Ch.  D.  558;  34  &  85  Yiot.  c.  31,  ss. 
3,  4;  39  ft  40  Vict.  o.  22,  a.  16. 

Waddy,  Q,C.,  and  Waugh,  for  the  respondent. — The 
object  of  these  rules  is  purely  beneficial  and  to  protect 
the  funds  of  the  society.  Although  a  particular  rule 
nay  be  in  restraint  of  trade,  that  will  not  make  the 
aodety  itnelf  illegal. 

They  cited  Farrer  ▼.  Close,  17  W.  B.  1129,  L.  B,  4 
Q.  B.  602. 


Tindal  Atkinson,  Q.C,  replied. 


Cur,  adv.  vult. 


The  following  rulea  of  the  aociety  were  referred  to  in 
the  covrae  of  the  argument : — 

'*2.  The  objects  of  thia  aociety  are  the  raiaiog  of 
fuAda  by  entranoe  fees,  subscriptions,  floes,  donations, 
levks,  accumulated  capital,  and  interest  arising  there- 
fram  for  the  following  purposes — ^namely  :  The  render- 
ing of  assistance  to  members  when  out  of  employment, 
the  anpcrannuation  of  aged  membera,  the  insuring  sums 
of  BMney  to  members  in  caee  of  accident,  and  to  defray 
the  expenses  of  the  burial  of  deceased  members  and  of 
meaibeia*  deoeased  wiTss ;  and  all  moneys  received  on 

(«!•}  Beported  by  A*  P.  PaacsTAL  Kbxp,  Esq.,  Barrister* 
at-Law. 


account  of  subscriptions,  fines,  donations,  or  otherwise 
shall  be  applied  towards  carrying  out  the  objects  of  the 
society  according  to  the  rules  thereof." 

'*  41.  Should  any  member  be  thrown  out  of  employ- 
ment, or  having  reoelved  notice  to  that  effect,  he  sh^l 
inform  the  president,  who  may  be  in  pof session  of  such 
information  as  will  procure  him  another  situation. 
Should  such  member  claim  pecuniary  benefit,  the 
president  shall  lay  such  claim  before  the  committee  at 
its  first  meeting  after  such  claim  is  made,  and,  if  tbo 
ofrcumstances  are  satisfactory  to  the  committee  as 
being  in  accordance  with  the  rules,  such  member  shall 
be  entitled  to  receivs  the  sum  of  lOs.  per  week  for 
fourteen  weeka,  and  Ss.  per  week  for  twelve  weeks, 
provided  he  has  not  been  thrown  out  of  employment  by 
his  own  misconduct  or  neglect.  Any  mrmber  having 
received  the  above  amounts  shall  be  in  a  regular  situa* 
tion  as  overlooker,  manager,  piece  taker«in,  or  designer 
for  six  months  before  he  be  entitled  to  receive  pay 
again.  Any  member  having  received  any  portion  of  the 
above  pay,  who  may  obtain  a  situation  and  lose  it  again 
within  six  months  shall  commence  where  he  left  off  his 
pay,  so  that  he  shall  not  receive  moretlian  £10  unless 
he  be  in  a  situation  for  six  months  without  receiving 
any  benefit.  Should  any  member  be  discharged  from 
his  employment  and  receive  wages  in  lieu  of  notice,  he 
shall  not  receive  the  benefit  of  this  rule  until  the  time 
for  whioh  he  received  wages  shall  have  expired." 

"  42.  Should  any  disagreeable  circumstance  arise 
between  any  member  and  his  employer  or  manager 
which  would  jostify  such  member  in  giving  notice  to 
leave  his  situation,  he  shall  inform  the  president  of  the 
ciicumstancea  of  the  case,  who  shall  bring  the  matter 
before  the  committee  at  once,  and,  if  they  consider  it 
advisable  so  to  do,  shall  give  such  member  consent  to 
leave  his  situation  and  claim  the  benefits  under  rule  41.  t 
Should  any  member  leave  bis^eit nation]  without  such 
consent  he  shall  not  be  entlfled  to  benefit.^' 

"  47.  Any  member  knowing  of  a  situation  being 
vacant,  and  acquainting  anyone  not  belonging  to  thia 
society  of  the  same  when  there  are  members  out  of  em- 
ployment or  wishing  to  change,  shall  be  fined  not  less 
than  10s.,  and  not  more  than  £2,  as  the  committee  may 
decide.  The  committee  shall  also  have  the  power  to 
suspend  such  member  until  the  fine  is  paid.'' 

''  48.  Should  any  member  apply  for  a  situation  where 
^here  is  any  member  of  this  society  working,  he* 
shall  first  inquire  of  one  of  the  said  members  if  there  be, 
or  is  about  to  be,  a  vacancy  before  he  applies  for  work  ; 
and  should  he  apply  after  being  informed  by  the  said 
member  that  they  are  not  in  want  of  a  man,  he  sbHll  be 
fined  for  the  first  offence  5s.,  and  if  he  again  offirnds, 
lOs." 

*'  49.  Should  any  member  be  requested  to  teach  a  • 
person  the  trade  of  a  power-loom  overlookf^r,  and  not  be 
inclined  so  to  do,  he  phall  inform  the  president  of  the 
same,  who  shall  bring  the  case  before  the  committee  at 
once,  and,  If  they  consider  it  advisable,  shall  give  such 
member  permission  to  decline  to  teach  such  person  ; 
and  if  he  should  lose  hia  situation  through  such 
refusal,  he  shall  be  entitled  to  the  same  amount  as  the 
wages  be  waa  receiving  when  he  was  discharged  until  he 
again  find  employment.'' 

''51.  Any  free  member  not  twelve  weeks  in  arrears 
who  may,  by  lofiog  a  limb  or  having  one  disabled  by 
accident  or  otherwise,  or  through  blindnefs,  be 
rendered  permanently  unable  to  follow  bis  employment 
in  any  of  the  branches  of  trade  mentioned  in  rule  41, 
provided  such  was  not  the  result  of  intemperance  or 
other  improper  conduct,  shall  receive  the  sum  of  £50 
on  the  production  to  the  committee  of  eatisfactory 
medical  and  other  testimony.     .    .     ." 

**  64.  No  member  shall  receive  any  benefit  during  any 
turn  out  or  strike,  aud  if  the  weavers  under  the  care  of 
any  member  should  turn  out  for  wagca  or  against  any 
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of  the  mlM  of  the  place  msde  by  the  employer^  and  should 
each  member  so  far  interfere  as  to  lose  his  situation » 
he  shall  reoeipe  no  benefit  fcom  this  society  till  he  has 
been  in  work  at  some  other  place  for  the  spaoe  of  two 
months." 

''66.  Sbouid  any  member  of  the  sodety  who  is  in  a 
sitnation  apply  for  any  situation  which  shall  be  adver- 
tisedy  and  to  which  the  parties  who  adfertise  do  not 
attach  their  name  or  address  of  the  firm,  he  shall  be  fined 
5s.  8boald  any  member  lose  his  situation  through 
applying  for  a  situation  so  ad? ertised,  he  shall  be  sus- 
pended the  benefits  of  the  sodety  for  six  months." 

Deo.  19.—- The  following  Judgments  were  delipered  :— 

Lord  EsHBB,  M.B. — ^In  this  case  the  plaintiil,  a  men!- 
ber  of  this  sodety,  sues  its  oifioers  for  a  payment  whidh 
he  alleges  to  be  due  to  him  under  the  rules  of  the  sodety. 
It  is  not  denied  that  the  daim  is  within  the  rules,  but  it 
is  contended  that,  although  the  plaintiff  has  fulfilled  all 
the  requirements  of  the  rules,  the  sodety  is  an  illegal 
sodety,  and  that,  therefore,  he  is  not  entitled  to  sue. 
The  defence  is  a  mean  defence,  but,  ne? ertbeless,  if  the 
law  is  in  favour  of  the  sodety  the  court  must  declare  it 
acoordiDgly.  If  the  objects  of  the  sodety  are  illegal, 
and  there  are  stipulations  arising  from  a  member  carry- 
out  snob  illegal  object-s,  I  hape  no  doubt  that  the  court 
would  not  enforce  any  stipulations  in  favour  of  the  mem- 
ber. If,  for  instance,  the  object  of  the  sodety  were  the 
furtherance  of  crime,  and  there  were  stipulations  in 
favour  of  a  member  asdsting  ia  carrying  out  ita  objects, 
the  court  would  not  aid  him  to  enforce  those  sUpulatioas. 
So,  if  the  object  of  the  sodety  was  to  do  something 
illegal,  and  in  restraint  of  trade,  I  should  be  of  opinion 
that  such  a  society  would  be  so  illegal  that  the  court 
would  not  assist  any  of  its  members  to  enforce  any 
stipulations  in  their  fapour.  The  question  here  is 
whether  the  object  of  this  sodety  is  to  establish  a 
monopoly  which  would  be  illegal  and  in  restraint  of 
trade.  It  is  clear  to  me  that  it  has  no  such  object.  It 
is  a  friendly  societj,  whose  object  is  to  assist  its  mem- 
bers in  case  of  sickness  or  old  ag&  It  is,  however,  said 
that  there  are  some  rules  which,  although  the  geueral 
object  of  the  sodety  may  not  be  illegal,  will,  if  carried 
out,  be  in  restraint  of  trade,  and  that  therefore  the 
society  is  illegal.  I  think  that  epcn  it  some  of  the  rules 
are  in  restraint  of  trade,  as  long  as  the  general  object  of 
the  sodety  is  not  illegal  the  only  diect  will  be  that  those 
particular  rules  cannot  be  enforced,  and  that  the  exist- 
ence of  those  rules  which  cannot  be  enforced  does  not 
prevent  the  enforcement  of  a  rule  which  is  not  tdnted 
with  that  vice.  The  rale  in  question,  upon  which  the 
plaintifl  sues,  is  not  a  rule  in  restraint  of  trade,  and 
therefore,  in  my  opinion,  the  pldntiff  is  entitled  to  re- 
cover. 

This  appears  to  me  to  be  the  view  laid  down  by  the 
Privy  Council  in  CoUin§  p.  Locke^  88  W.  B.  180,  4  App. 
Gap.  674.  Nor  do  I  think  that  the  rules  of  this  sodety 
which  have  been  alleged  to  be  in  restraint  of  trade 
were  so  intended.  They  were  intended  to  prevent 
any  extravagant  outlay  by  the  society  on  any  of  its 
members,  and  they  do  not  exceed  that  object,  even 
though  they  may,  if  carried  out,  to  a  certain  extent 
restrain  tr^e.  They  are,  therefore,  legal.  I  think 
that  the  plaintifl  is  entitled  to  recover,  and  that  the 
appeal  must  be  dismissed. 

LiNDLBT,  L.  J. — ^The  ground  of  this  appeal  is  that  the 
object  of  this  sodety  is  in  restraint  of  trade,  and  that, 
therefore,  the  society  bdng  illegal,  the  plaintiff  cannot 
recover.  The  defence  so  raised  is  not  a  crcditaltle  de- 
fence, but  the  court  must  consider  it,  and,  if  well 
founded  in  point  of  law,  must  give  effect  to  it.  The 
first  point  is  the  bearing  of  the  Trades  Union  Acts  (34 
ft  35  Vict.  c.  31,  t.  23,  as  amended  by  39  &  40  Vict. 
o.  22,  B.  16}  upon  todeties  of  this  description.    The  J 


definition  in  the  first  Act  as  modified  by  the  sabseqnait 
Act  is  that  the  term  ''trade  union  "  means  sooh 
combination,  whether  temporary  or  permanent  (l)(oc 
regulating  the  relations  between  vrorkmen  and  msitsn, 
or  between  workmen  and  workmen,  or  between  masten 
and  masters,  or  (2)  for  imposing  restrictive  coadittoos, 
on  the  oonduot  of  any  trade  or  business,  whether  snsli 
combination  would  or  would  not,  it  the  ptiactpil  Aet 
had  not  been  passed,  hape  been  deemed  to  have  bees  u 
unlawful  combination  by  reason  of  some  one  or  moie 
of  its  purposes  bdng  in  restraint  of  trade.  The  isH 
portanceof  that  definition  is  that  in  section  8  of  the 
first  Act  it  is  declared  that  the  purposes  of  a  trsds 
union  bdng  in  restraint  of  trade  do  not  make  the  trsds 
union  unlawful  nor  avoid  any  agreement  or  tnut 
But  that  section  is  followed  by  section  4,  the  result  of 
which  is  that  notwithstanding  trades  unions  sre  msds 
legal  by  section  3,  yet  certain  spedfled  agreeassts 
mentioned  in  section  4  cannot  be  enforced ;  bat  ersa 
those  spedfied  agreements  are  not  unlawful  bj  rsssoa 
of  the  inability  to  enforce  them.  The  praotioal  rendti 
of  this  enactment  when  applied  to  this  partieshr 
sodety  are  as  follows :  (1)  the  sodety  is  a  trsde  asim 
within  the  definition  clause ;  (2)  it  is  legal  by  virtosoC 
section  3;  (3)  the  action  brought  by  the  plsiotdEii 
an  action  brought  by  a  member  of  the  sodety  (or  tks 
payment  to  him  out  of  its  funds  of  a  sum  due  to  bia 
as  a  member  under  and  by  virtue  of  the  rales  ol  the 
sodety.  Such  an  action  is  brought  with  the  objast  ol 
directly  enforcing  an  agreement  for  the  applieatioB  o( 
the  funds  of  the  society  to  provide  benefit  to  membsiBi 
and  the  action  is  in  fact  "  a  legal  proceeding  institatod 
with  the  object  of  directly  enfordng  or  recoTeriag 
damages  for  an  agreement"  of  the  kind  mentioned  ii 
section  4.  Notwithstanding  section  3  of  the  Aot  tUi 
action,  therefore,  cannot  be  maintainel  unless  it  Oio  bs 
maintained  independently  of  that  section.  The  onai 
which  have  already  been  decided  on  the  Act  aresU 
consistent  with  this  view.  They  are  Righy  ▼.  Conmi 
where  the  plaintiff  sought  relief  against  expoliiao; 
Wolfe  p.  MaUhewif  where  an  injunction  was  graatsd 
not  directly  to  enforce  an  agreement  but  to  restrain  s 
misapplication  of  funds;  and  Strick.w,  The  Swnm 
Tin  Plate  Co.f  where,  after  a  winding-up  order  hid 
been  made,  the  assets  were  held  distributable  soooid- 
iug  to  such  rules  as  were  legal,  induding  those  Bsds 
legal  by  section  3.  The  abope  obserpations,  howevw, 
do  not  exhaust  the  case;  for  although  the  plsiatifl 
cannot  apail  himself  of  section  3  of  the  Trades  Caios 
Act,  1871,  he  will  be  entitled  to  relief  if  the  sodety  ii 
a  legal  society  apart  from,  that  section. 

Is,  then,  the  society  a  legal  sodety  ?  Illegality  ii  aot 
to  be  presumed ;  it  must  be  established  bj  those  wba 
rely  upon  it.  The  defendants  rely  on  oertdn  rales  of 
this  sodety,  and  contend  (1)  that  tbey  are  iUegal,  Mag 
in  restraint  of  trade ;  and  (2)  that,  being  illegal,  the 
sodety  itself  is  an  illegal  society,  and  cannot,  tbereforSi 
be  sued  by  one  of  its  own  members  for  money  payable 
to  him  under  its  rules.  Before  dealing  with  this  argu- 
ment it  is  to  be  obaerpcd  that  the  particular  rule  soogbt 
to  be  enforced  ia  not  epen  alleged  to  be  illegal,  and  tbst 
the  illegality  relied  upon  is  the  illegality  of  other  nilei 
and  of  the  objects  of  the  sodety.  The  primary  m^ 
apowed  objects  of  the  society  are  set  out  in  rule  2  sad 
are  perfectly  legal ;  but  it  is  said  that  there  are  sob- 
ordinate  objects  which  are  illegal  and  which  render  the 
sodety  itself  illegal.  These  objects  are  to  be  found  is, sad 
are  sought  to  be  attained  by,  rules  42,  47,  48.  49,  and 
66,  and  it  becomes  necessary  to  examine  each  of  tbea 
in  turn.  These  rules,  or  some  of  them,  impose  ibies; 
but  tbey  in  no  way  tend  to  excite  or  encourage  iU-tnst- 
ment,  piolence,  or  crime ;  and,  before  examining  thsA 
in  detail,  it  is  desirable  to  ascertain  the  prindplas  whish 
render  roles  illegal  simply  by  reason  of  their  being  in 
restraint  of  trade.    The  general  propodtion  that  every 
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«od«t7  wbioh  has  rales  fn  restraint  of  trade  is  anlawf al 
— ^.f  erimliial— And  that  its  memben  are  punishable  at 
ttomiDon  law  was  denied  bj  the  court  in  B^g.  t.  Stainer^ 
18W.B.4S9,Ii.B.  10.aB«  230,  snd  cannot  be  supported: 
see  also  StUon  t.  EeherBhif,  Hornby  t.  Close,  and  per 
Ttttmaoj  J.,  in  Price  v.  Oreoh  16  M.  &  W.  858.  Suoh 
soeietfss  are  not  neoessarHj  indictable  as  nnisanoee  or  as 
ooospiraeies,  and  their  rules,  although  in  restraint  of 
trade,  are  not  neoessarily  unlawful  in  any  criminal 
ssnse.  Whether  eueh  rules  can  be  enforced  bj  el? U 
legal  proceedings  is  quite  another  matter,  and  depends 
mainly  on  the  reasonableness  of  the  rules.  But  e^en  if 
mlee  of  a  sodetj  cannot  be  enforced,  it  by  no 
follows  that  other  rules  of  the  same  society 
CeUine  t.  Lodee  is  a  clear  authority  to  this 
if  authority  be  wanted  for  so  reasonable  a 
tfon.  No  doubt  if  the  real  object  of  this  society 
wen  unduly  to  fetter  trade,  its  rules  might  all  be  tainted 
1^  the  Tioe  of  the  object,  and  none  of  the  rules  might 
be  enforceable:  see  Hornby  r.  Clote  and  Farrer  t. 
ChiCy  when  the  court  was  equally  divided,  and  where 
Cockbom,  OJ.,  and  Mellor,  J.,  relied  on  eridence 
which,  in  their  opinion,  showed  that  the  rules  were  used 
to  support  strikes.  But  it  is  quite  impossible  in  this 
ease  to  bold  that  the  avowed  objects  of  this  society,  as 
set  out  in  rule  2,  are  not  the  real  objects  of  the  society. 
Then  fa  no  evidenoe  here  that  the  ndes  ara  in  fact  used 
for  the  pnrpoee  of  supporting  strikes  or  for  any  illegal 
purpose.  We  have  nothing  but  the  rules  before  us.  If 
tiie  olgacts  of  the  society  are  themselves  legal,  the 
iatrodnotion  of  some  objectionable  rules  will  at  most 
4mly  baTe  the  effect  of  rendering  those  particular  rules 
invalid.  The  other  roles  will  not  be  affected  by  them  : 
OMms  ▼.  Loeke. 

I  might  atop  here,  for  enough  has  been  said  to  show 
that  iUegality  fails  to  be  a  defence  to  this  action;  but 
having  regard  to  the  importance  of  the  case  I  pass  to 
the  ccnsidexatiott  of  each  of  the  roles  alleged  to  be 
invaUd.  Tbe  teet  of  vaUdity  in  a  case  like  this  is 
leasooaUeness  with  reference  to  the  real  and  legitimate 
ol^eets  of  the  society:  OoUine  v.  Loeke.  Ooe  of  tbe 
nuin  ejects  of  this  society  is  to  provide  a  fund  for  tbe 
payment  of  memben  when  out  of  work.  Rules  made 
te  the  bond  fide  pnrpoee  of  protecting  the  funds  of  the 
aodety  from  claims  which  can  be  avoided  by  reasonable 
«Bre  and  management  will  not  be  invalid  on  the  ground 
that  they  are  in  restraint  of  trade,  provided  the  rules 
Are  not  unduly  oppressive  or  obviously  detrimental  to 
the  pnbUc  To  render  rules  for  the  above  purposes 
Invalid,  it  must  be  clearly  shown  that  they  go  beyond 
what  is  necessary  for  those  purposes :  see  TallU  v.  TaUit, 
1 W.  B.  1 14. 1  E.  ft  B.  391.  These  observations  apply  to 
mlea  made  bond  fide  for  the  purpose  of  protecting  tbe 
funds  of  the  society  from  the  olsims  of  memben  who 
are  out  of  work  by  their  own  fault ;  and  to  rules  made 
bond  fide  for  the  purpose  of  protecting  tbe  funds  from 
elalma  which  will  be  made  if  one  member  in  work  seeks 
to  displace  another  who  is  himself  in  work;  and  to 
nlea  made  lond  fide  for  the  purpose  of  enabling 
SMBben  out  of  work  and  on  the  funds  to  obtain  work 
and  reUere  the  funds.  Tried  by  these  principles,  rule 
42  Is  eiearly  valid.  It  meraly  prevents  a  member  from 
obtaining  relief  from  the  society  it  he  leaves  his  situa- 
tioa  vriien  the  committee  think  a  reasonable  man  might 
piopcrlj  retain  it.  Rule  47  is  also  valid,  for  although 
it  impoaee  a  fine  varying  from  lOs.  to  40s.  its  object  is 
to  rsUeve  the  funds  of  the  society  by  assisting  a  member 
one  of  work  to  gat  a  situation  known  to  another 
JDsaibci  to  be  vacant.  There  is  noting  in  tbe  rule 
wUeh  affsets  non-memben  except  that  when  there  is 
•  mesnhcr  out  of  work  or  wishing  to  change,  non- 
nemban  are  not  to  be  informed  by  a  member  of  the 
fact  timt  there  ia  a  vacancy.  This  is  not  unreasonable, 
aor  ara  the  eonaeqilenees  to  memben  who  disobey  tbe 
lula  midaly  oppremive.    Rule  48  presents  more  diffi- 


culty. Its  object  is  to  pravent  a  member  in  work  from 
being  displaced  by  another  member.  But  tbe  rule  is  so 
worded  as  to  make  no  distinction  between  oases  where 
the  funds  of  the  society  are  affected  and  cases  where 
they  are  not.  If  two  members  are  in  work,  and  one  is 
displaced  by  the  other,  a  burden  is  thrown  on  tbe  funds. 
But  the  funds  of  the  sodety  ara  not  affected  if  one 
member  out  of  work  and  on  the  funds  supplants  another 
member  in  work  and  off  tbe  funds.  There  is  a  change 
of  dsimants  on  the  funds,  but  no  extra  burden  thrown 
on  them.  The  rule  applies  to  both  classes  cf  cases. 
But  then  is  always  tbe  chanoe  that  a  member  who 
applies  for  a  situation  filled  by  another  may  create  a 
vacancy,  and  yet  not  obtain  it  himself ;  in  which  case 
there  will  be  two  claimants  on  the  funds  instead  of  one. 
Moreover,  there  is  sometUng  mean  in  one  member 
trying  to  supplant  another  when  there  is  no  vacancy^ 
and,  the  rule  being  confined  to  cases  where  there  is  no 
vaoancy,  it  is  not  unreasonable,  and  cannot  be  held 
invalid. 

Rule  40  is  unobjectionable;  it  merely  says  that  a 
member  who  declines  to  teach  a  penon  his  trade,  and 
who  is  supported  by  the  committee  in  his  refusal,  shall 
be  supported  by  the  society  if  he  loses  his  place.  The 
member  is  at  liberty  to  exerolse  his  own  Judgment  in 
the  first  instonce ;  it  he  elects  to  teach,  tbe  rule  does 
not  apply ;  if  he  refuses,  without  consulting  tbe  com- 
mittee or  contrary  to  their  decision,  and  he  loses  his 
place,  it  will  be  his  own  fault,  and  he  will  have  no  daim 
on  the  funds  of  tbe  sodety:  see  rule  41.  The  rule 
really  protects  the  society  from  claima  by  persons  who» 
in  the  opinion  of  the  committee,  unreasonably  refuse  to 
teach,  and  is  in  this  respect  similar  to  rule  42.  Rule  66 
is  also  reasonable,  when  undentood.  It  applies  only  to 
memben  in  employment  who  apply  for  other  situations, 
anonymously  advertised,  and  which  may  or  may  not  be 
vacant.  Persons  answering  suoh  advertisements  run 
serious  risk  of  dismissal,  without  obtaining  any  other 
situation.  Tbe  rule  is  both  a  warning  to  memben 
against  tricky  advertisements  and  also  a  protection 
against  claims  on  tbe  funds  by  memben  who  un- 
neceesarily  lose  their  places.  The  appeal,  thereforo,  must 
be  dismissed. 

LoFBs,  L.J.— I  agree.  If  the  generd  object  of  this 
society  were  to  fetter  the  coune  of  trade,  all  tbe  rules  would 
be  tainted  with  illegality.  But  this  society  has  no  such 
object.  It  is  clear  from  tbe  case  of  CoUim  v.  Locke 
that  some  of  the  rulee  may  be  enforced,  although  other 
rules  may  be  in  restraint  of  trade.  Tbe  rule  under 
which  the  pUdntiff  has  brought  tbia  action  is  not  iu 
restraint  of  trade,  and  be  is  therafore  entitled  to  recover. 
In  my  opinion  the  rules  in  general  are  not  in  restraint 
of  trade;  they  are  only  calculated  to  afford  fair  pro- 
tection to  tbe  interests  of  the  parties  in  whose  favour 
tbey  wero  made,  and  do  not  interfere  with  tbe  generd 
interests  of  tbe  pubUc 

Appeal  dUmiBied, 

Solidton  for  the  plaintiff,  BUiUi  A  A$h,  for  Sohinson 
A  BobinBon^  Keighley. 

Solidton  for  the  defendants,  Jaque$  A  Oo,^  for  Qeorge 
Curryt  Cleckheaton. 
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In  r$  Fbost. 
Fbosi  v.  Pbosi.  (a.) 


Ferpeiuity — Legal  coniingeni  remainder — Poaibiliiy  on 
a  poBsibUity — BtiU  against  perpeiuities, 

A  Uitator  devUed  iucceieive  life  eeiaUi  in  freehold 
lands  to  his  daughter  A,,  and  to  any  husband  whom  she 
might  thereafter  marry ^  with  contingent  remainders  over 
of  the  legal  eitate  in  the  lands,  to  children  uf?u>  might 
he  living  at  the  death  of  the  survivor  of  A,  and  such 
husband. 

Held,  that  the  contingent  remainders  over,  though 
limitations  of  the  legal  estate,  were  void^  as  obnoxious  to 
the  rule  against  perpetuities, 

T7ie  application  of  the  rule  againet  perpetuities  to 
legal  contingent  remainders  discussed. 

Cole  V.  SeweU,  4  2>r.  <fe  War,  I,  2  ff.  L.  Cos.  186^ 
explained  and  distinguished. 

Adjourned  summoiur. 

Thomas  Frost  by  his  will,  dated  the  19th  of  Maroh, 
1870,  made  the  foUowiDg  de?ise : — *'  I  gi? e  to  my  sons 
John  Frost,  Edwin  Frost,  and  Albert  Frost  all  those 
my  closes  of  land  and  hereditaments  situate  in  the 
parish  of  South  Brent  which  are  described,"  &o.  .  •  • 
"  to  bold  the  same  unto  and  to  the  use  of  my  said  sons 
and  their  heirs  daring  the  life  of  my  daughter  Emma 
Frost  without  impeachment  of  waste,  upon  trust  so 
long  as  she  shall  continue  unmarried  to  permit  her  to 
recei?e  the  rents  and  profits  thereof  to  her  own  use,  but 
in  case  she  shall  hereafter  marry,  then  upon  trust  to 
reeei?e  the  rents  and  profits  thereof  and  pay  the  same  to 
my  said  daughter  Emma  Frost  for  her  separate  use, 
•  •  .  and  after  her  decease,  then  to  the  use  of  any 
husband  whom  she  may  hereafter  marry  and  his  assigns 
daring  his  life  without  impeachment  of  waste,  and  from 
and  after  the  decease  of  the  surTlvor  of  them,  the  said 
Emma  Froet,  and  such  husband,  to  the  use  of  all 
and  every  or  such  one  or  more  of  the  children  of  my  said 
daughter  Emma  Fro9t,  for  such  estate  or  interest,  and 
subject  to  such  charges  and  in  such  manner,  without 
prejudice  to  the  executory  devise  over  hereinafter  con- 
tained, as  my  said  daughter  Emma  Frost  shall  by  deed 
or  will,  notwithstanding  coverture,  appoint,  and  in 
default  of  appointment,  and  so  far  as  no  ouch  appoint- 
ment shall  extend,  to  the  use  of  all  and  every  the 
children  or  child  of  my  said  daughter  Emma  Frost, 
who  ehall  be  living  at  the  time  of  the  death  of  the 
snrvivor  of  them,  the  said  Emma  Frost  and  such  husband 
of  the  said  Emma  Frost,  or  shall  have  previously  died 
leaving  issue  then  living,  their,  his,  or  her  heirs  and 
assigns,  if  more  than  one,  in  equal  shares  as  tenants  in 
common  ;  but  in  case  no  child  of  the  said  Emma  Frost 
shall  be  living  at  the  time  of  the  death  of  the  survivor  of 
them,  the  said  Emma  Frost  and  such  husband,  or  shall 
have  previously  died  leaving  issue  then  living,  then  to 
the  nee  of  such  of  my  sons  and  of  my  other  daughters 
as  shall  be  then  living,  or  shall  have  previously  died 
leaving  issue  then  living,  their,  his,  or  her  heirs  and 
assigns,  if  more  than  one,  in  equal  shares  as  tenants  in 
common  " 

The  testator  also  devised  and  bequeathed  all  his 
residuary  real  and  personal  estate  to  his  said  three  sons 
in  trust  for  sale  and  to  divide  the  proceeds,  after  pay- 
ment of  debts,  &c.,  between  his  eight  children,  naming 
them,  in  equal  shares  as  tenants  in  common. 

(a.)  Beported  by  0.  H.  F.  Grrxstib,  Esq.,  Barrister-at- 
Law. 


The  testator  died  in  the  year  1870.  Sauna  Frost  wss- 
a  spinster  at  her  father'a  death.  '.'^-^ 

In  1879  she  married  Robert  Tyley,  bat  died  ia  the 
same  year  without  having  had  any  childien.  Bbbsit 
Tyley  died  in  1888. 

This  summons  was  taken  out  after  the  death  of  Bobett 
Tyley  to  determine  the  question  whether  the  limitsttmi 
of  the  South  Brent  Estate  after  the  death  of  Bobeit 
Tyley  were  void  for  remoteness. 

Badeoek,  for  the  summons.— -The  gift  over  after  tiie 
death  of  Bobert  Tyley  in  default  of  appointment  bj 
Mrs.  Tyley,  if  an  executory  devise,  is  void  for  remote- 
ness :  In  re  Harvey,  Peek  v.  Savory,  39  Ch.  D.  J89, 
87  W,  R.  Dig.  203.  In  this  case  the  husband  might 
not  have  been  born  at  the  testator's  death.  No  doabt 
Cole  v.  Sewell,  4  Br.  &  War.  1,  2  H.  L.  Oas.  186,  will 
be  relied  upon  as  establishing  that  the  rale  sgsiast 
perpetuities  does  not  apply  to  legal  remainders.  Bot  in 
that  case  there  was  a  previous  estate  tail,  the  bsning 
of  which  at  any  time  would  have  destroyed  the  sobse- 
quent  estate.  There  is  no  estate  tall  here.  Oble  v. 
Sewell  has  never  been  extended  to  a  case  In  which  CheM 
was  no  estate  tail. 

He  also  cited  Cattlin  t.  Brown,  1  W.  R.  533,  11 
Hare,  378,  and  London  and  Souths  Western  Bailwail 
Ch.  T.  Oomm,  30  W.  R.  321,  620,  20  Ch.  D.  662.* 

Bowden,  for  persons  in  the  same  interest. 

W.  J.  Lee,  for  persons  entitled  under  the  gift  over.-*^ 
The  limitation  to  the  testator's  sons  and  other  daoghten 
was  a  good  alternative  contingent  remainder,  aod  wm 
ready  to  vest  on  the  death  of  Robert  Tyley :  BstWa 
Kote  to  Feame  on  Contingent  Remainders,  lOtb  ed.,  p. 
545 ;  Williams  on  Real  Property,  18tb  ed.,  n.  S7I. 
[Kat,  J.,  referred  to  In  re  Finch,  Abbiss  r,  Bum^t 
28  W.  R.  903,  29  W.  R.  449,  17  Ch.  D.  211.]  Then 
the  limitations  were  all  equitabU,  and  the  decision  is 
that  case  has  never  been  extended  to  legal  rerasbden. 
[Eat,  J. — Is  not  the  limitation  a  possibility  on  ■ 
possibUity  P  Whitby  v.  Mitchell,  ante,  p.  5,  42  Ch.  D. 
494.]  -That  doctrine  only  forbids  a  limitation  toss 
unborn  person  for  life,  with  remainder  to  the  issue  ot 
such  unborn  person;  and  that  is  what  is  meant  in  tb^ 
authorities  cited  against  me  by  the  rule  against  per- 
petuities as  applied  to  a  contingent  remainder. 

Badcock,  in  reply. — From  the  remarks  in  Sogdenfl 
Law  of  Property,  p.  120,  it  seems  that  Lord  St. 
Leonards  in  Cole  v.  Setoell  was  relying  on  the 
previous  estate  tail,  and  Lord  Cottenham*s  ]adg* 
ment  in  the  House  of  Lords  was  entirely  based  oa 
the  fact  that  the  contingent  remainder  was  alvsj* 
barrable.  Feame,  10th  ed.,  p.  502,  expresses  the 
view  that  contingent  remainders  which  tend  to  a  per- 
petuity are  void.  [Kat,  J.,  referred  to  Mainwarwg 
V.  Baxter,  5  Ves.  468,  and  Beard  v.  Westcott,  STsunt. 
393].  Cole  T.  Sewell  is  discussed  in  Jarman  on  WOlSi 
4th  ed.,  vol.  1,  p.  258  ;  vol.  2,  appendix,  p.  845. 

He  also  referred  to  ffumberston  v.  Eumberston,  I 
P.  W.  332. 

Eat,  J.— [His  lordship  read  the  limitations  abofs  s^ 
out,  and  continued :— ]  The  estate  to  the  tmsteai  ir 
specially  limited  to  the  life  of  Emma  Frost.  The  lioii*- 
tions,  therefore,  to  the  use  of  any  hnsband  Emms  IM 
may  afterwards  marry,  and  after  the  death  of  ^ 
survivor  of  herself  and  such  husband  to  the  ose  of  bar 
children  as  she  shall  appoint,  '*  without  prejudice  to  As 
executory  devise  over  hereinafter  contained/'  sn^^ 
limitations  to  the  use  of  the  children  of  Emma  Fro* 
living  at  the  time  of  the  death  of  the  survivor  of  ber- 
self  and  sush  husband,  together  with  the  gift  oftf» 
default  to  other  persons,  are  limitations  of  the  leg* 
estate  in  the  lands.     The  question  is,  whether  tfa«e 

*  See  also  Dunn  v.  Flood  (Ifforth,.  J.},  25  Ob.  P.  ^^^ 
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High  Goubt. 


In/bb  Fbo0t. — Jn  KB  Harbison. 


High  Ooubt.. 


limitatloiiB  are  good.  It  is  rerj  clear  that  if  it  were  a 
limitation  of  pereonal  estate  or  by  way  of  ezecatory 
dervise  it  would  offend  against  the  rule  against  per- 
petoitles,  beoanee  Emma  Frost  was  unmarried  at  the 
d  ate  of  this  viU.  She  might  ha?e  married  after  the  death 
of  the  teetator  a  person  who  was  not  born  in  the  testator's 
lifeti  me,  and  it  might,  therefore,  ha^e  been  a  limitation 
to  Em  ma  Frost  for  life,  remainder  to  a  person  unborn 
for  his  life,  with  a  contingent  remainder  to  the  children 
of  Bmraa  Frost  living  at  the  death  of  that  unborn 
person,  or  snob  of  them  as  should  be  then  dead  leaytng 
tasne  then  living,  with  an  alternative  limitation  to  other 
persons  still  to  be  living  at  the  death  of  that  unborn 
person,  or  to  have  left  issue  then  living.  That  clearly 
would  offend  against  the  rule  against  perpetuities, 
because  it  would  tie  up  the  estate  not  merely  during  the 
life  of  Emma  Frost,  who  was  in  existence  at  the  death 
of  the  testator,  but  during  the  life  of  Emma  Frost's  hus- 
band, who  might  possibly  not  be  in  existence  at  the  death 
of  the  testator.  But  it  is  said:— "This  is  not  an  eze- 
catory devise,  but  simply  a  legal  limitation  by  way  of 
contingent  remainder,  and  therefore  the  rule  as  to 
perpetuities  does  not  apply  to  the  case  at  alU"  Be  it  so. 
'^o  doubt  contingent  remainders  were  invented  long 
before  the  rule  against  perpetuities,  and  they  were  not 
originally  subject  to  any  such  rule.  But  they  were 
anbject,  before  this  rule  was  invented,  to  another  rule, 
whi^  was  thus  expressed  in  the  old  legal  language, 
that  yon  could  not  limit  a  possibility  upon  a  possibility, 
and  the  familiar  illustration  is  that  you  could  not  limit 
by  way  of  legal  devise  or  conveyance  a  gift  to  A.,  an 
exiating  person,  for  life,  with  remainder  to  his  unborn 
aon  for  life,  with  remainder  to  any  child  of  such  un- 
born son.  That  last  remainder  was  void  because, 
recording  to  the  phrase  used  by  the  old  lawyers,  it  was 
a  possibility  upon  a  possibility^  Kow  I  think  there  is 
no  question  that  this  is  the  law  to  this  daj,  although 
the  reason  for  it  has  been  contested  by  modem  lawyers 
(see  WUliama  on  Beal  Property,  13th  ed.,  pp.  276,  277). 
I  lately  had  to  consider  this  point  in  Whilhy  v.  Miichelh 
and  I  deeided  that  tlie  rule  still  exists.  [His  lordship 
then  read  the  passage  in  Butler's  Note  to  Feame  on 
Contingent  Bemainders,  10th  ed.,  p.  565,  beginning, 
"  No  question  of  perpetuity  could  arise,"  and  ending, 
"  confer  an  estate  by  purchase  on  that  person's  issue," 
and  continned  : — ].  This  note  recognizes  that  the  rule 
exists,  and  haa  as  much  force  in  the  present  day  as 
when  it  was  originally  invented.  What  was  the  reason 
of  that  rule  F  As  expressed  by  the  lawyers  of  that  day, 
It  was  on  the  ground  of  a  possibility  upon  a  possibility. 
What  was  meant  by  a  possibility  upon  a  possibility  was 
that  there  might  never  be  such  a  person  as  an  unborn 
person  who  was  to  take  for  life — that  was  an  ob?ious  con- 
tingency, but  besides  that  there  was  another  contingenoy 
— there  might  never  be  issue  of  that  person.  Therefore, 
there  was  a  double  contingency  or  a  double  possibility. 
I  quite  agree  that  the  contingency  in  this  case  is  not 
of  that  kind  precisely;  but  the  mischief  is  the  same. 
There  ia  the  double  possibility.  A  husband  of  Emma 
Froet  nnbom  at  the  death  of  the  testator  might  never 
ezlBt.  Even  if  there  were  such  a  husband,  the  other 
eontingeney  which  is  to  take  effect  upon  his  death 
might  never  happen.  I  think  that  this  limitation  would 
have  been  held  by  the  old  lawyers  to  fall  within  the 
docteine  of  a  double  possibility,  and  would  most 
probably  haTO  been  held  void.  But  if  it  is  not  void 
upon  that  groi«ndy  it  is  certainly  void  as  a  perpetuity,  if 
the  rale  against  perpetuities  applies  to  the  case.  Does 
the  rule  against  perpetuities  apply  to  the  present  case  P 
I^ord  St.  Loonards,  in  Cole  v.  Sewell,  used  language 
which  has  been  read  as  meaning  that  the  doctrine  of 
xemoteneis  never  could  apply  to  a  contingent  remainder ; 
and  the  same  language,  or  something  like  it,  is  also  used 
]&  what  I  have  read  from  Butler's  note.  But  in  every 
one  qf  theae  cases  the  language  refeis  simply  to  the  case 


of  an  estate  for  life  or  an  estate  tail  limited  to  a  person 
in  e$Bt  when  the  limitation  takes  effect.  If  this  is  so,, 
it  is  quite  clear  that  no  oontingeut  remainder  to  take 
effect  upon  the  determination  of  that  estate  could  be 
exposed  to  any  objection  on  the  ground  of  being  too 
remote.  But  none  of  that  language  oontemplates  the 
case  of  there  being  interposed  a  possible  estate  for  life 
to  a  person  not  ip  existence,  and  a  contingent  remainder 
over  on  the  death  of  that  person.  However,  I  do  not 
at  all  agree  that,  under  the  law  of  to-day,  there  oannot- 
be  any  application  of  the  rule  against  perpetuities  to 
remainders.  The  law  is  stated  in  Feame  on  Oontingeut 
Remainder!,  10th  ed.,  at  p.  502.  [His  lordship  read 
the  passage  beginning,  "  Here,  Indeed,  it  may  not  be 
improper  to  remark,"  and  ending,  '*  void  in  its  creation," 
and  continued : — ]  I  take  the  meaning  of  that  state- 
ment to  be  this.  There  are  limitations  which  would 
have  been  void  under  the  old  law,  because  they  would 
have  been  treated  as  possibilities  upon  possibilities,  and 
the  like  limitations  would  now  be  void,  but  perhaps 
from  a  different  reason— viz.,  because  they  offend 
against  what  is  known  by  our  modern  law  as  the  rule 
against  perpetuities. 

I  think,  therefore,  on  the  whole,  that  the  balance  cC 
authority  is  that  this  limitation,  although  a  legal  limita-- 
tion,  is  void,  because  it  offends  against  the  rule  against 
perpetuities. 

There  will  be  a  declaration  accordingly,  and  that  the 
lands  in  question  fall  into  the  residue. 

Solicitors,  JT.  Queckett  Louch,  for  Louch  &  Son, 
Langport ;  Prideaux  A  Sons,  for  J.  B.  Poole  db  Son, 
Biidgewater. 


Chan.  Div 
North 


Div.  I 
•  J.   I 


In  re  Habhibon. 
T0WN6ON  V.  !ELlebibon.  (a.) 


Oof.  26. 


AdminiBtration — Covenant  by  teetator  to  pay  annuity-^ 
Personal  eetate  ineuffieient-- Adjustment  of  account9 
letwten  tenant  for  life  of  real  estate  and  remainder-^ 
men, 

A  teetator  devised  all  his  real  estate  {except  two 
specified  estates)  to  trustees  upon  trust  for  his  eon  for 
life,  with  remainder  in  strict  settlement.  And  he 
devised  the  two  specified  estates  upon  trusts  in 
favour  of  his  two  daughters  respectively  for  life,  with 
rsmainders  to  their  respective  issue.  By  a  deed  executed 
on  the  marriage  of  his  son,  the  testator  covenanted  to  pay 
an  annuity  to  the  eon  or  his  wife  during  their  joint  lives. 
The  testator's  personal  estate  proved  to  be  insufficient 
to  provide  for  the  payment  of  the  annuity. 

Held,  that  tJie  three  real  estates  ought  to  contribute 
rateably  towards  payment  of  the  annuity,  and  that  each 
tenant  for  life  would  have  a  charge  upon  tJie  corpus  of 
the  estate  in  respect  of  the  proportion  of  the  annuity  paid 
by  him  or  her,  but  he  or  she  would  have  to  keep  down  the 
interest  on  the  amount  so  charged, 

Adjonmed  summons. 

Isaao  Harrison,  by  his  will,  dated  the  3rd  of  July, 
1871,  after  appointing  the  plaintiff  and  two  other 
persons  trustees  and  executors  of  bit  will,  Kud  bequeath- 
ing some  pecunfary  legacies  and  annuities  (which  he 
charged  on  his  real  estate),  devised  all  his  real  estate - 
(except  bis  eetates  at  Gaddesby  and  the  Gilroes)  unto 
and  to  the  use  of  his  trustees  in  tee,  upon  the  trusts 
thereinafter  declared — viz.,  upon  trust  out  of  the  rents 
and  profits  of  the  said  real  estate  to  pay  the  several 
annuities  thereinbefore  charged  thereon,  and  then  upon 

(a.)  Beported  by  G.  E«  JxprsaT,  Esq.,  Barrister- at- Law* 
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troBt  to  pay  oertain  yearly  Bams  tbereiaafter  apeeified 
Jot  the  benefit  of  hie  soo,  Isaac  Henry  Harrison,  and 
anbject  thereto  bia  said  hereditaments  were  to  be  held 
in  trust  for  his  said  son  daring  his  life,  with  remainder 
in  traet  for  hia  flrat  and  other  sons  snooessitely  in  tail 
male,  with  diTers  remainders  over.  And  the  testator 
devised  all  his  real  estate  at  Gaddesby  nnto  and  to  the 
nse  of  his  tmateeB  in  fee  in  trnst  for  hia  danghter 
Beatrice  Mary  daring  her  life,  with  remainder  in  trust 
for  her  flrat  and  other  daughters  sncoessively  in  tail 
male,  with  remainders  over.  And  the  testator  devised 
all  bis  lands  known  as  the  Gilroea  Eatate  nnto  and  to 
the  use  of  his  said  trustees  in  fee  in  trust  for  his 
daughter  Oatberine  Maria  during  her  life,  with  re- 
mainder in  trust  for  her  first  and  other  sons  successively 
in  tail  male,  with  divers  remainders  over.  And  the 
testator  bequeathed  the  residue  of  his  personal  estate 
to  bis  trustees  upon  trust  for  bis  son  and  his  two 
daughtt-ra. 

By  a  deed  of  covenant  dated  the  SOth  of  November, 
1882  (executed  shortly  before  the  marriage  of  the 
testator's  son,  laaao  Henry  Harrison,  with  Mary 
Marfitt),  the  testator,  in  consideration  of  the  then 
intended  marriage,  covenanted  with  the  son,  his 
executors  and  administrators,  *that,  if  the  intended 
narriage  should  take  place,  he  (the  teatator)  would, 
durlDg  the  Joint  lives  of  his  son  and  Mary  Marfitt,  or 
nntil  the  son  should  become  bankrupt,  &c.,  pay  unto 
snob  of  them,  his  son  or  tbe  said  Mary  Marfitt,  as  the 
testator  should  think  fit,  the  annual  sum  of  £700  at  the 
times  and  in  the  manner  therein  mentioned.  Tbe  deed 
also  conUined  a  covenant  by  the  testator  with  bis  son 
to  pay  him  an  annuity  of  £700  during  his  life  or  until 
he  should  become  bankrupt,  ^,  if  he  survived  Mary 
Marfitt  and  there  should  be  any  issue  of  the  intended 
marriage,  and  also  a  covenant  to  pay  Mary  Marfitt  an 
annuity  of  £500  during  her  widowhood,  if  she  surrived 
the  «on  and  there  should  be  issue  of  the  intended 
marriage.  The  annuities  were  to  be  substitutional,  not 
cumulative. 

The  tesUitor  died  on  the  6th  of  June,  1887,  and  his 
will  was  proved  by  the  plaintiff  alone,  tbe  other  trusted 
and  executors  having  renounced  probate  of  the  said  will 
and  disclaimed  the  truata  thereof. 

This  waa  an  originating  aummons  taken  out  by  tbe 
sole  acting  executor  and  truatee  aa  plaintiff,  against  Isaac 
Henry  Harrison  and  Maria  Harrison,  bis  wife,  Isaac 
Frank  Oiams  Harrison,  an  infant,  their  eldest  son,  and 
tbe  testator^s  two  daughters,  Beatrice  Mary  Harrison 
and  Catherine  Maria  Harrison,  as  defendant),  to  have 
the  following  (among  other)  questions  determined  by 
the  court — via. : 

Whether  the  several  annuities  respectively  covenanted 
to  be  paid  by  the  tesUtor  by  the  deed  of  the  20th  of 
November,  1882,  to  Isaac  Heniy  Harrison  and  Mary 
Harrison  respectively  ought  to  be  valued,  and  upon 
what  principle,  and  bow  P 

How  and  in  what  manner  the  amounts  at  which  tbe 
annuities  shall  be  valued  respectively,  ought  to  be  raised, 
and  out  of  what  part  or  parts  of  the  testator's  estate, 
and  in  what  proportions,  and  how  ? 

Nothing  bad  been  paid  on  account  of  the  annuity  of 
£700  ainoe  the  teatator'a  death.  Tbe  laat  payment  was 
made  on  the  20th  of  May,  1887. 

There  waa  eridenoe  that  after  providing  for  the  pay- 
ment of  the  teatator'a  debta  and  other  liabilities  there 
would  be  left  in  the  handa  of  the  plaintiff  personal 
eatate  amounting  only  to  £1,500  available  for  aatiafying 
tbe  daim  of  tbe  annnitanta. 

dment^Hard^^  Q,C,^  and  Qwinfm  Eady^  for  the 
plaintiff.— The  annuity  ought  to  be  paid  out  of  the 
income  of  the  eatate,  and  the  tenant  for  life  would  then 
be  entitled  to  a  charge  upon  the  corpu$  of  the  estate, 
and  liberty  should  be  given  to  apply  to  the  court  after 


tbe  lapse  of  a  reasonable  time  to  have  it  aseertsbsd 
bow  the  payments  should  be  apportioned  between  tba 
eorpu$  of  the  estate  and  the  income:  In  n  ifa/isff, 
Jfme§  V.  Moion,  87  W.  B.  9.  89  Oh.  D.  684  ;  Fate  v. 
Yaies.  28  Beav.  637,  9  W.  B.  Ob.  D.  Ill ;  AUhnttni, 
WhiUM,  L.  B.  4  Eq.  295,  15  W.  B.  Ob.  Dig.  Hi; 
Oranley  v.  Diaoon^  28  Beav.,  p.  517,  6  W.  B.  Oh.  Dif. 
123. 

^veritt,  Q.O.t  and  Ingle  Joyce,  for  the  son  and  hit 
wife.— The  value  of  the  annuities  as  at  tbe  tune  of  ths 
testator's  death  should  be  capitalized  and  charged  oa 
the  eorput  of  the  estate  with  interest  at  four  per  caot 
in  respect  of  each  payment  that  is  made :  fa  re  lf«/ctt^ 
Jonee  v.  Biamm  ;  AUhtum  v.  WhitteU  ;  Take  v.  Fete 

Napier- Higgine,  Q,0.,  and  Woodroffe,  for  Baatziei 
Harrison. — The  question  is.  What  ought  to  bs  tiw 
charge  on  tbe  oorpics  when  the  tenant  for  life  psjt  tlie 
annuity  t  He  ooght  only  to  lose  the  interest  upon  lbs 
capital  sum  charged. 

B.  B.  Stoatt,  for  Oatherine  Harrison. 

OozeM'ffardy,  Q.O.f  replied. 

NoBTH,  J. — I  think  the  proper  coarse  to  sdopi  ii 
this.  Tbe  tenant  for  life  is  tenant  for  life  of  tbs 
estate,  and  as  such  is  eotitled  to  the  whole  inoooM 
of  it;  he  is  not  merely  tenant  for  life  of  the  reiidiM 
after  payment  of  the  testator's  debts.  Bot  than 
are  certain  contingent  debts  of  tbe  testator  oiested 
by  deed  in  his  lifetime  in  the  shape  of  annnitiss  vbial 
may  become  payable.  One  or  two  years'  paymenti  o( 
these  annuities  have  already  become  payable,  sad  si 
some  of  the  annuitants  are  still  alive  other  paynMoti 
will  probably  have  to  be  made.  Each  of  thaae  as- 
nuitiea  la  a  debt  of  the  teatator,  and  ought  to  be  paid 
out  of  bis  personal  estate  in  the  first  place  ;  hia  pernosl 
estate,  however,  is  insulBcient,  consequently  tbe  tftne 
real  estates  devised  by  the  teetator  mutt  cootiibato 
towards  payment  of  these  annuities  according  totbsirit- 
spective  values,  since  there  is  nothing  to  throw  tbe  borda 
on  one  estate  more  than  on  the  other.  That,  of  eourss,  dom 
not  bind  the  annuitant ;  his  daim  is  to  be  paid  out  of  the 
testator's  real  estate,  not  out  of  any  partioular  part  sf 
it.  Nor  is  his  daim  upon  capital  or  income,  be  hai  a 
right  to  be  paid  out  of  the  estate.  Probably  tbe  eapitil 
ia  the  thing  to  which  be  would  have  to  reaort  it  be  took 
legal  prooeedinga  to  enforce  hia  claim,  becauae,  tboogk 
he  might  poaaibly  aak  for  a  receiver  of  the  renti,  he 
would  not  be  likely  to  get  one  appointed  against  tlM 
tenant  for  life  unless  he  also  undertook  to  take  stapi  tt 
raise  bis  annuity  out  of  capitsl.  But  his  legal  dsisii 
againat  the  whole  eatate  not  distingaiablng  betffws 
capital  and  income. 

In  what  proportiona,  then,  are  the  peraoni  vhs 
are  interested  in  the  eatate  as  tenants  for  Ufa  asd 
remaindermen  reapectively  to  payf  The  priodpii 
to  be  applied  will  bo  the  aame  quS  each  teoaol 
for  life  aa  if  there  were  only  one  tenant  for  life  «c 
the  whole  eatate,  and  it  will  be  more  aimple  to  ittto 
it  with  reference  to  auob  a  caae.  The  tenant  for  Hfaii 
entitled  to  the  income  of  the  eatate  for  bia  life,  ud  m 
long  aa  there  is  nothing  to  intercept  it  I  think  it  oogbt 
to  be  paid  to  him.  But  at  the  end  of  a  year  s  p^* 
ment  of  the  annuity  will  become  due.  It  will  beoooa 
payable  to  tbe  annuitant  out  of  the  estate.  If  ^ 
rights  of  the  parties  were  worked  out  strictly  it  nign 
be  necessary  to  sell  a  suffident  portion  of  the  estste  to 
raise  £700,  leaving  the  estate  diminished  by  theaffloost 
so  sold,  and  the  tenant  for  life  in  receipt  for  tbe  fa|^ 
merely  of  tbe  income  of  that  diminished  estate.  Tw 
aame  thing,  as  a  matter  of  principle,  would  hsTS » 
be  done  at  the  end  of  each  year  so  long  ss  »• 
annuitant  lived.  I  do  not,  however,  think  the  tenast 
for  life  would  be  entitled  to  have  the  esUte  sdd  bit  bf 
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Mtin  that  wbj.  .  Bat  I  do  think  that  if  any  part  of  bi« 
tDCome  is  applied  in  payment  of  the  annnity,  he  wonld 
be  entitled  to  itand  in  the  ahoea  o(  the  peraon  whom  he 
paid  ai  agaiDft  the  eatate,  and  to  have  a  charge  upon  the 
estate  in  respect  of  the  aams  so  paid.  Therefore,  for 
the  first  year  after  the  teatator'a  death  (aaaaming  for  oon- 
Tenieoos  that  the  annuity  is,  under  the  deed,  payable 
at  the  eod  of  each  year),  the  tenant  for  life  would 
reoeffe  the  whole  income  of  the  estate  (I  aseame  that  all 
the  testator's  other  debts  and  llabilitiea  have  been  pro- 
vided for  oat  of  hia  personal  estate) ;  at  the  end  of  that 
year  £700  would  have  to  be  found,  for  paying  the 
aanoxtant,  and  the  tenant  for  life  wonld  pay  it,  and  he 
would  then  be  entitled  to  atand  in  the  place  of  the 
an&Qitant  He  would  have  a  charge  upon  the  estate  in 
fcspeet  of  the  sum  which  ho  had  thus  paid.  As  tenant 
for  life  he  would  still  be  entitled  to  receive  the  whole 
tnoooe  of  the  estate,  but  he  would  have  to  pay  out  of 
inch  income  to  himaelf  as  incumbrancer  intereat  upon  the 
sam  which  he  had  thus  provided.  In  other  words,  he 
woald  pay  the  £700,  which  would  then  become  a  charge 
upon  the  estate,  but  during  hia  life  he  would  have  to 
beep  down  the  interest  on  it.  At  the  end  of  the  second 
year  the  lame  thing  would  be  done  again,  and  the 
charye  of  £700  woiild  become  a  charge  of  £1,400.  The 
teaaot  for  life  wonld  have  a  oharge  for  £1,400,  and  at 
the  end  of  the  next  year  he  would  have  paid  two  years' 
interest  on  half  of  it,  and  one  year'a  interest  on  the 
other  half,  and  ao  on,  so  long  aa  the  annuity  lasted. 
That  seeoe  to  me  to  be  the  principle  on  whioh  the 
thing  ihoQld  be  worked  out.  The  decision  ia  AUhueen 
V.  WkiUdl  does  not  f Ornish  me  with  much  aasistance  in 
this  present  case,  for  it  was  based  on  the  principle  that 
the  tenant  for  life  of  residue  ia  not  tenant  for  life  of  the 
vhole  estate,  but  of  the  whole  eatate  mintu  something, 
sad  that  something  must  t>e  ascertained  before  it  can  t>e 
Mid  of  what  he  is  tenant  for  life.  He  ia  not  tenant  of 
the  whole  estate,  and  he  ia  not  entitled  to  reoeive  the 
whole  inoome;  and  the  rule  in  AUhuien  v.  WhiUell  was 
adopted  as  a  convenient  and  fair  rule  for  ascertaining 
the  share  of  the  estate  which  really  repreaented  residue, 
and  of  which  the  tenant  for  life  was  entitled  to  receive 
hieome,  as  distinguished  from  the  entire  estate.  That 
nie,  hi  my  opinion,  does  not  apply  to  the  present  case. 

Solieitoit,  King§/crd,  Dormant  Jb  6b.,  for  Freeff 
Blmi,  ^  Co.,  Leicester  ;  BoHmou,  Fretion,  Jb  Stow^ 
tn  Benidie  <ft  ift^^,  Leicester. 


SSij:)  Oct  26, 29;  Dec.  14. 

In  re  Jodbell. 

JODBXIX  O.   SXALE.    (a.) 

WiSl^ChnUruetion^"  BeltUivei  hereinbe/ore  named**---' 
**  VtuUd  tranamiBsihle  inierea:* 

AUttatnr  gave  the  reeidue  of  hU  etiate  amongit  iuch 
efht  rdativei  thereinbefore  named  who  should  become 
f^iiOed  to  a  vtUed  transmimbU  intereat  in  any  part  of 
iuproperfy. 

Bdd,  that  '*  tranemieeible  **  meant  **  capable  of  trana^ 
^Mm"  after  death,  and  that  per$on$  having  life 
j*roli  ioek  no  part  of  the  reeidue,  and  that  •*  relatives 
^^fMt/ort  named  "  meant  legitimate  relatives  mentioned 


8b  S,  Jodrell,  who  died  on  the  12th  of  November, 
1882,  Ivy  his  wai,  dated  the  28th  of  tfaroh,  1868,  after 
jW^tiag  executors,  gave  certain  speoiflo  bequests  to 
Us  wife  and  to  hia  coaain  Biohard  Jenninga  and  hia 
'  i  the  Bev.  Charlea  P.  P.  Jodrell  by  name. 


(«-)  B^orted  by  L.  S.  Bbistowx,  Esq.,  Barriater-at-Law. 


By  clauses  14  and  15  he  gave  his  general  real  and 
personal  estate  to  his  executors  upon  trust,  after  pay- 
ment of  debts  and  funeral  and  testamentary  expenses, 
for  the  benefit  of  his  wife  during  her  life,  and  after  her 
death  for  sale  and  conversion,  and  out  of  the  proceeds 
thereof  to  set  apart  and  pay  the  legacies  apecified  in  the 
twenty  following  paragraphs  of  his  will,  with  a  direction 
to  marshal  in  favour  of  charities.  The  testator  then 
gave  bequests  in  favour  of  (1)  *'  such  one  or  more  of  the 
children  of  my  late  cousin  Major  Edward  Jodrell,  other 
than  hia  eldeat  son,"  as  should  be  living  at  the  testator's 
wife's  death  and  attain  twenty«one ;  (2)  the  children  of 
"my  cousin  the  Bev.  Henry  Jodrell,"  other  than  his 
eldest  daughter,  who  should  be  living  at  his  wife's  death 
and  attain  twenty-one  ;  (3)  "  my  cousin  Mary  Bishop" 
for  life,  and  then  for  her  children  surviving  her  and  the 
testator's  wife  and  attaining  twenty-one ;  (4)  '*  my  said 
cousin  Richard  Jenninga "  and  his  wife  during  their 
lives,  and  then  for  their  children  surviving  them  and 
the  (estator'a  wife  and  attaining  twenty^one  ;  (5)  '*  my 
cousin  Louisa  Bnller  "  for  life,  and  after  her  death  for 
Oharles  Scale  Hayne  if  he  ahould  survive  her  and  the 
teatator'a  wife ;  (6)  '*  my  nieoe  Emily  Higgina  "  if  ahe 
ahould  aurvive  his  wife  and  attain  t went j -one  ;  (7) 
**  my  two  nieces  Mary  Ohampagn6  and  Blanche 
OhampilgQ^"  If  they  ahould  respectively  survive  hia 
wife  and  attain  twenty-one  ;  (8)  "  my  cousin  Major 
(George  King "  for  life,  and  then  for  his  children  who 
should  survive  him  and  the  testator's  wife  and  attain 
twenty-one;  (9)  "  my  cousin  Georgiana  Forde  "  for  life, 
and  then  for  her  children  who  should  survive  her  and 
his  wife  and  attain  twenty-one  ;  (10)  "my  cousin  Emily 
MacDonell "  for  life,  and  then  for  aueh  of  her  children 
aa  shoold  survive  her  and  his  wife  and  attain  twenty- 
one.  There  were  also  bequests  for  a  god-daughter  of 
thM  teatator  and  for  various  charities. 

The  37th  clause  was  as  follows:— ^'Aa  to  all  the 
residue  and  remainder  of  my  real  and  personal  estate 
not  hereby  effectually  disposed  of,  I  direct  the  same  to 
be  equallf  divided  among  such  of  my  relatives  herein- 
before named  aa,  by  virtue  of  the  trusts  and  provisions 
hereinbefore  contained,  shall  become  entitled  to  a 
vested  transmissible  interest  in  any  part  of  my  pro- 
perty, and  as  to  such  of  them  as  are  females  for  their 
separate  use  respectively  and  without  power  of  antici- 
pation." 

The  testotor  made  five  codicils  to  bis  will.  By  the 
first  he  revoked  the  legacy  in  favour  of  his  nieces  Mary 
and  Blanche  Ohampagn6,  and  directed  that  auch  legacy 
ahould  fall  into  reaidue.  By  the  fifth  he  gave  to  Alfred 
Jodrell,  who  waa  the  eldeat  living  aon  of  Major  Edward 
Jodrell,  £1,000  ;  be  then  revoked  the  bequeat  in  favour 
of  his  nieoe  Emily  Higgins,  and  directed  that  it  should 
fall  into  reaidue ;  and  by  the  aame  codicil  (clause  10) 
he  declared  that  neither  of  his  said  three  nieces  should 
participate  in  the  division  of  his  residuary  estate  under 
clause  37  of  his  wttl. 

The  testator's  widow  died  on  the  1st  of  March,  1888, 
and  the  present  summons  was  then  taken  out  for  the 
purpose  of  determining  who  was  entitled  to  his  residuary 
estate. 

On  the  29th  of  March,  1888,  an  order  was  made  on 
the  summons  directing  {inter  alia)  an  inquiry  what 
persona  named  in  the  firat  thirty-six  clauses  of  the  will 
were  relationa  of  the  testator. 

By  hia  certificate  the  chief  clerk  found  that  Oharles 
Scale  Hayne  waa  a  firat  couain  once  removed  of  the  tes- 
tator, and  that  Louisa  Bnller  and  Oharles  P.  P.  Jodrell 
both  died  in  the  testator's  life;  and  that  Major  George 
King,  G^rgiana  Forde,  and  Emily  MacDonell  (all  of 
whom  were  dead)  were  descended  from  illegitimate 
children  of  the  testator's  grandmother.  The  other  per* 
sons  named  in  the  will  as  oonains  were  legal  cousins. 

Lyitelton  Chubb,  for  the  executors. 
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HlOK  OouBt. 

In  ve  Jovbxlxm 

HlOF  Oouw. 

Slight  QO.f  and  0,  Jamu^  for  Oharles  Seale  Hayne, 
oited,  as  to  the  meaning  of  the  expreaalon  '*  hereinbe- 
fore mentioDed  "  in  the  thirty -eeTentb  clause  of  the  will, 
In  re  Eolme$,  1  Drew.  321 ;  Bromley  ▼.  Wright,  7  Hare, 
3S4 ;  and  argued  that  it  meant  persons  mentioned  nomi' 
n(xtim»  "BelatiTes,"  tbej  contended,  meant  legal 
relati?es,  and  for  that  they  cited  Hill  t.  Crook,  22  W.  R. 
137,  L.  R.  6  H.  L.  265 ;  Darin  ▼.  Dorin,  23  W.  R.  570. 
L.  R.  7  H.  L.  568 ;  Smith  ▼.  Lidiard,  3  K  &  J.  252 ; 
In  re  Brown,  Brown  ▼.  Brown,  37  W.  R.  472  ;  Bagley  ▼• 
Mollard,  1  R.  &  M.  581 ;  Megaon  ▼.  Hindle,  28  W.  R. 
866, 15  Oh.  D.  198  ;  In  re  Humphries,  Smith  ▼.  Millidge, 
24  Gh.  D.  691.  696 ;  In  re  Bryon,  Drummond  ▼.  Leigh, 
30  Ob.  D.  110 ;  In  re  Hall,  Branetone  ▼.  Weightman,  35 
W.  R.  797,  35  Oh.  D.  551 ;  In  re  Browne^  Raggett  t. 
Browne,  61  L.  T.  N.  8.  463. 

Sir  H,  James,  Q.G.,  Benshaw,  Q,0.,  and  Ingle  Joyee^ 
for  the  two  younger  children  of  Edward  Jodrell  and  the 
children  of  Henry  Jodrell* 

Phipeon  Beale,  Q,0,,  and  Trevelyan,  for  the  only 
child  of  Mary  Bishop,  deceased. 

Farwell,  for  Sir  A.  Jodrell. 

H€uUng%,  Q,G.^  and  Swinfen  Eady  ;  Levett;  Sir  H.  ' 
Davey,  Q,0.,  and  Raehleigh;  and  Fiaeher,  Q.G.,  and 
Eadley,  for  other  parties. 

The  foUowiog  cases  were  also  cited  i'-^  Brett  v.  Horton^ 
4  BeaT.  239  ;  In  re  CamphtlVa  Truata,  34  W.  R.  629,  33 
Oh.  D.  98 ;  Matthewa  t.  Paul,  3  Swanst.  328 ;  Domvile 
▼.  Winnington,  32  W.  R..699,  26  Ch.  D.  382;  Liveaey 
▼.  Liveaey,  2  H.  L.  Cas.  419 ;  Meredith  v.  Treffry,  27 
"W.  R.  406,  12  Oh.  D.  170;  Jn  re  Whorwood,  OgleY. 
Lord  Sherborne,  35  W.  R.  342,  34  Oii.  T).  446 ;  Hop' 
foood  V.  Hopwood,  7  H.  L.  Oas.  728,  8  W.  R.  H.  L.  Dig. 
7;  Lady  Lincoln  ▼,  Pelham,  10  Ves.  166,  173,  175; 
Owen  ▼.  Bryant,  2  De  G.  M.  &  G.  697 ;  Evana  ?.  Daviea, 
7  Hare,  498  ;  and  SheUey  y.  Bryer,  Jac.  207. 

Dec.  14. — Stirlinq,  J.,  stated  the  facts  and  con- 
tinued : — ^Various  questions  haTe  been  raised  as  to  the 
meaulDg  of  S6?eral  of  the  ezpressioos  which  occur  in 
the  37th  clause  of  the  will.  The  first  is  as  to  the 
meaning  of  the  word  *'  transmissible."  I  think  this 
means  "  capable  of  traosmission  after  death.*'  No 
clearer  illustration  of  its  meaning  can  be  found  than  the 
language  of  Lord  £l(lon  in  Nannock  ▼.  Horton,  7  Yes., 
at  p.  402,  where  he  speaks  of  an  annuity  not  being 
transmissible,  but  ceasing  with  the  annuitant.  It 
follows  that  all  persons  who,  under  the  trusts  and  pro- 
visions of  the  will,  take  merely  life  interests  are  excluded 
from  participation  in  the  residue.  The  main  question, 
however,  arises  as  to  the  meaning  of  the  words  "  rela- 
tives hereinbefore  named,"  and  as  to  this  three  views 
have  been  put  forward.  The  first  rests  on  two  elemen- 
tary rules  of  construction,  that  a  will  is  so  to  be  con- 
strued as  to  give  effect  to  each  word  rather  than  in  a 
way  which  will  leave  eome  of  them  inoperative,  and 
that  words  are  to  be  taken  in  their  strict  and  accurate 
meaning  unlefs  an  intention  can  be  inferred  to  use  them 
in  another.  The  strict  and  accurate  meaning  of  the 
word  "relatives"  is  "legitimate  relatives.**  The  strict 
and  accurate  meaning  of  the  word  "  named "  is,  as 
stated  by  Kindersley,  Y.O.,  in  In  re  Holmea,  "  men- 
tioned nominatim,  if  not  by  all  their  names,  by  some 
at  least,  either  their  christian  or  their  surnames."  If 
the  testator  used  the  word  "  relatives  "  and  "  named  " 
with  those  meanings,  it  is  found  that  the  clsss  of 
persons  who  could  have  taken  under  clause  37,  if  the 
testator  had  died  immediately  after  the  execution  of  his 
will,  consisted  of  (at  most)  five  persons  —  namely, 
Oharles  P.  P.  Jodrell,  named  in  clause  12 ;  Oharles 
Beale  Hayne,  named  in  clause  20 ;  Emily  Higgins, 
named  in  clause  21 ;  and  Mary  Ohampagu6  and  Blanche 
Ohampagn^,  named  in  clause  22.    Three  of  these  are 


females,  to  whom  the  directions  as  to  separate  vm 
and  restraint  on  anticipation  in  claaae  37  are  applicable. 
Every  word  in  the  clause  has  effect  given  to  it.  Wint 
is  there  against  this  construction  P  First,  it  is  ssid,  and 
with  some  force,  that  if  this  was  the  testator's  meaning 
he  has  adopted  a  very  circuitous  mode  of  deaignatiog 
these  five  persons.  Secondly,  it  is  pointed  out  that  of 
these  five  persons  Oharles  P.  P.  Jodrell  died  in  1875, 
prior  to  the  date  of  the  fifth  codicil ;  that  the  legacies  to 
the  Misses  OhampagnS  were  revoked  by  the  first  codicil, 
and  that  to  Miss  Higgins  by  the  fifth  codicil,  so  that 
the  class  of  persons  to  take  is  reduced  to  one,  namely, 
Mr.  Seale  Hayne ;  yet  that  the  testator  in  the  fifth 
codicil  speaks  of  the  "  division  "  of  his  residuary  ettate 
under  the  37th  clause,  a  term  which  naturally  imports 
participation  by  several.  The  ifi  eight  of  this  observation 
appears  to  me  to  be  diminished  by  the  ciream- 
stance  that  this  clause  of  the  fifth  codicil  is  in  reality 
superfluous,  and  appears  to  have  been  inserted  ex 
majori  cauteld  ;  tot  the  only  trusts  and  profieion  con- 
tained in  the  will  under  which  the  Misses  Cbampagn6 
and  Miss  Higgins  took  any  benefit  were  those  relating 
to  the  revoked  legacies,  and  the  revocation  was  tnifieient 
to  deprive  them  of  vested  transmissible  interests  in  lay 
part  of  the  testator's  property,  and  so  to  exdade  them 
from  participation  under  clause  37  of  the  wilL  The  ue 
of  the  word  '<  division  "  in  clause  10  of  the  fifth  codieQ 
may  be  attributable  to  the  like  caution  on  the  part  of 
the  testator.  Next,  on  behalf  of  the  relatifes  etrietlj 
so  called  of  the  testator,  it  is  contended  that  the  void 
^  named*'  is  used  in  the  secondary  sense  of  "  mentioned** 
or  "  referred  to."  This  construction  renders  the  word 
inoperative,  for  if  this  be  its  true  meaning  the  dime 
would  have  precisely  the  same  effect  if  the  woidi 
"  hereinbefore  named"  were  omitted. 

In  support  of  this  contention  the  case  of  Bromley  i, 
Wright  was  cited.  That  was,  however,  a  decision  on 
somewhat  different  words,  and  the  learned  Yice-Chin- 
cellor  does  not  appear  to  me  to  lay  down  as  a  general 
rule  that  the  words  *'  hereinbefore  named  "  are  to  be 
disregarded.  Lastly,  on  behalf  of-  those  persons  who, 
though  not,  strictly  speaking,  relatives,  neverthelea 
appear  to  have  been  recognized  by  him  as  such,  is  wu 
contended  that  the  words  "hereinbefore  named '^ 
pointed  in  some  way  or  other  to  some  recognition.  R 
is,  however,  to  be  observed  that  the  persons  who,  not 
being,  strictly  speaking,  relatives  of  the  testator,  srfr 
themselves  recognized  as  such,  do  not  take  vested 
transmitfible  interests  in  the  testator's  property,  and 
that  such  interests  are  given  to  the  children  of  those 
persons,  so  that,  in  order  that  this  contention  may  be 
effectual  on  behalf  of  those  in  whose  interest  it  is  pot 
forward,  it  is  necessary  to  read  the  words  "relatiffls 
hereinbefore  mentioned  "  as  having  some  such  meaning 
as  follows : — "  Persons  who,  if  the  statements  as  to 
relationship  hereinbefore  contained  were  well  founded, 
would  be  relatives  of  mine."  This  construction  doei 
give  effect  to  the  words  "  hereinbefore  named,"  bat,  on 
the  other  hand,  it  seems  to  me  to  import  into  them  a 
very  great  deal  more  than  the  testator  has  actually  ex- 
pressed. Now  the  clause  in  question  is  one  which  con- 
tains a  somewhat  unusual  disposition  of  residue.  The 
will  bears  marks  of  having  been  penned,  not  by  the 
testator  himself,  but  by  some  legal  adviser,  and,  on  the 
whole,  I  come  to  the  conclusion  that,  in  construing  it^ 
it  is  best  to  adhere  as  closely  as  may  be  to  the  actoil 
language  of  the  testator.  I  therefore  adopt  that  con- 
struction which  gives  effect  to  every  word  in  the  danse, 
and  attaches  to  each  word  its  strict  and  accurate  mean- 
ing. The  result  is  that,  in  the  events  which  bsve 
happened,  Mr.  Oharles  Seale  Hayne  is  entitled  to  the 
whole  of  the  residue. 

Solicitors,  Satchell  A  Chappie;  Drucea  S  AttUe; 
Ward,  MiUa,  Witham,  <fc  Lambert;  Lowe  ^  Co.* 
Wadeaon  db  Malleaon;  Walker  St  Whitfield. 
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High  Covrt. 


JoNBS  v^  Marshall. — ^Bsa.  v.  Jusricns  ov  thb  Countt  ov  Iioksov. 


.  High  CbvRT. 


Q.  B.  DW.  (Lord  Coleridge,  ? 
C  J.,  and  Mathew,  J.)      f 


Deo;  12. 


Jomes  9.  Mabshall.  (a.) 


^wnbroier — Speddl  oontraet-^Sdls — Deficii-'Right  to 
reefver  balance  of  loan — PanmbrokerB  Aet^  1872  (35  4* 
SB  net.  e,  98). 

Wkere  a  pawnhrokor  has  advanced  money  to  a  panmer 
vpon  an  article  pledged  under  a  "  tpeoial  contract,**  and 
ktu  told  the  article  according  to  the  provieiona  of  the 
Fafonhrolers  Act,  1872,  upon  the  expiry  of  the  period  of 
redemption,  the  lifiMlity  of  the  pamnerfor  the  debt  is  not 
extingtnihei  {in  the  abeence  of  any  exprett  etipulation  in 
the  tpeeial  contract),  and  the  pawnbroker  is  entitled  to 
recover  the  balance  if  the  tale  has  failed  to  realize  the 
fnUameunt  of  the  loan. 

Appeal  from  the  Liverpool  Conatj  Gourt. 

The  plaintiff  was  a  pawnbroker,  and  the  defendant  (by 
an  agent)  had  pledged  a  gold  watoh  with  him  and  had 
iecei?ed  £8  npon  it.  The  pawnticket  which  waa  given 
to  the  defendant  had  printed  npon  the  back  of  it  a 
'^ special  contract"  in  the  form  given  in  the  Pawbrokera 
Act,  1872,  3rd  eohednle,  YII.  The  watoh,  not  having 
heea  redeemed  within  the  year  of  redemption  and  days 
of  grace,  waa  aold  by  auction  according  to  section  19  of 
the  Act  It  produced  £5  58.  The  pawnbroker  sued  the 
defendant  to  recover  £2  15b.,  the  balance  of  the  loan, 
and  the  conntj  conrt  judge  held  that  he  was  not  entitled 
to  leooTer,  on  the  ground  that  the  existence  of  the 
qwdal  contract  excluded  the  pawner's  liability  for  the 
debt 

The  pawnbroker  appealed. 

^nUy^  Q.C,  (Bonsey  with  him),  for  the  appellant. — 
There  is  nothing  in  the  special  contract  to  deprive  the 
plaintiff  of  his  oommon  law  right  to  sue  to  recover  the 
siaonnt  of  his  loan  to  the  defendant.  Section  22  of  the 
Act  dleaily  contemplates  a  liability  on  the  part  of  the 
pawner  for  a  deficit  on  a  sale ;  for  a  surplus  resulting 
from  the  sale  of  another  pledge  of  the  same  owner  may 
he  applied  in  reducing  a  previous  deficit. 

O'He^fj^—WMite  there  is  a  special  oontract  the  parties 
are  bouid  by  it  alone.  All  the  terms  are  contained  in 
ity  and  no  common  law  right  outside  it  can  be  set  up. 

lioxd  GoLEBiDaBi  G.J. — ^I  am  clearly  of  opinion  that 
the  learned  county  court  judge  was  wrong,  and  that  the 
Appeal  aoit  be  allowed.  This  contract  is  a  contract  of 
pledge^  and  at  common  law  the  pledgee  is  undoubtedly 
•entitled  to  recover  the  balance  of  the  amount  he  has  lent 
4f  a  sale  of  the  property  pledged  does  not  suffioe  to  satisfy 
4iie  whole  sum.    la  there  anything  in  the  Act  to  prevent 


the  eaercifie  of  that  oommon  law  right  ?  The  contract 
must  certainly  be  read  with  the  Act,  but  there  is  nothing 
in  the  Act  or  the  schedules  to  it  to  exclude  the  plaintiff's 
KV^t  to  zecorer  his  debt 

ICathkw,  J.— I  agree.  I  will  only  add  that  section 
22  of  the  Aoty  which  deals  with  the  application  of  a 
aoiplns  on  the  sale  of  one  pledge  to  supply  the  deficiency 
OD  the  sale  of  another  pledge  of  the  same  pawner,  is,  to 
■y  mind,  ooooloaive  as  to  the  right  of  the  pawnbroker 
tereeover  the  amount  of  the  deficit. 

Appeal  allomed, 

SoKdtan  for  Che  plaintiff,  Bremner  <fc  Son. 

BoUeHcoB  for  the  defendant.  Levy  ds  Robimon. 

(«•}  Bepoctcd  bj  T.  B.  OoLauHouH  Dill,  Esq.,  Barriater- 
at-Law. 


Q.  B.  Div.  (Lord  Coleridge,  \ 
O.J.,  and  Mathew,  J.)      J 


Dec.  12. 


Beq.  V,  Justices  of  the  Cottntt  of  Londoit. 
Ex  parte  Buciaus.  (a.) 

Lieeneed  houec^Beoonetruetion^'Frovisional  grant  of 
lieeneo^Hnal  order — Renewal  of  licence — Befusdl — 
Appeal—Ideeniing  Act,  1874  (87  Jt  SB  Viet.  e.  49),  #. 
22-^Licens^  Act,  1820  (9  Geo.  4,  e.  61),  *.  27. 

A  provisional  grant  of  a  licence  made  under  section  22 
of  the  Licensing  Act,  1874,  may  be  renewed  from,  year  to 
year  in  like  manner  as  an  ordinary  licence,  and  an 
appeal  to  quarter  sessions  lies  from  a  refusal  cf  the 
licensing  justices  to  renew  such  a  licence. 

Rule  nisi  for  a  certiorari  to  bring  up,  in  order  that  it 
might  be  quashed,  an  order  of  quarter  sessions  reversing 
the  decision  of  licensing  justices,  who  had  refused  to 
renew  a  provisional  grant  of  a  licence  in  respect  of  a 
public-house. 

The  facts  were  as  follows: — ^In  carrying  out  some 
street  improvements  at  Hampstead  four  public-houses 
were  pulled  down,  and  it  was  proposed  to  build  one 
large  publio-houae  to  take  their  place.  Application  was 
made  to  the  licensing  jnstices  and  confirming  authority, 
for  a  provisional  grant  of  a  licence  for  the  proposed 
publichouae  under  section  22  of  the  Licensing  Act, 
1874;  plans  were  submitted  to  and  approved  by  them, 
and  the  provisional  grant  was  made.  The  plans  were 
prepared  for  a  level  site,  but  the  site  was  afterwards 
found  to  be  on  a  slope.  Application  was  made  to  the 
justices  for  leave  to  alter  the  plans  to  suit  the  nature  of 
the  ground,  but  thia  waa  refused.  The  house  was  then 
constructed  upon  the  original  plans  with  the  alterations 
rendered  necessary  by  the  nature  of  the  ground,  and  an 
application  was  made  to  the  justices  at  the  general 
licensing  meeting  for  a  final  order  under  section  22. 
This  was  xefnaed,  on  the  ground  that  the  building  was 
not  in  accordance  with  the  plane,  and  an  application  for 
a  renewal  of  the  provisional  grant  was  also  refused.  On 
appeal  from  this  refusal  the  quarter  sessions  reversed  the 
decision  of  the  justices  and  granted  a  renewal.  This 
rule  was  then  obtained,  on  the  ground  that  the  decision 
of  the  licensing  justices  refusing  to  make  the  final  order 
was  conclusive,  and  thtft  no  appeal  lay  from  it,  and  alK> 
that  a  provisional  grant  under  section  22  was  incapable 
of  renewal. 

BompaSf  Q.  C,  and  WooUett,  in  support  of  the  rule. — 
The  deoision  of  the  justices  that  thia  houae  was  not  built 
in  accordance  with  the  plans  is  ooncluaive,  and  there  is 
no  appeal.  Thh  applicants  were  then  thrown  back  on 
their  rights  as  they  existed  before  the  passing  of  the  Act 
of  1874,  and  their  proper  course  was  to  apply  for  a  new 
licence  for  the  house  after  it  waa  built  This  provisional 
licence  from  April  to  April  is  wrong  in  form ;  it  is  not 
an  annual  licence,  and  the  provisions  of  the  Act  9  Geo. 
4,  <v  61,  a.  27,  do  not  apply ;  there  is  no  renewal  and  no 
appeal. 

Poland,  g,C.,  Jfhrrest  Fulton,  and  B.  D.  MiUr,  for  the 
reepondents,  were  not  called  upon. 

Lord  OOLESIDOE,  G.J. — Any  caae  which  involves  the 
consideration  of  more  Acts  of  Parliament  than  one  must 
take  time,  but  I  do  not  for  a  moment  complain  of  the 
time  which  this  case  has  taken  ;  it  is  a  case  of  import- 
ance, and  considerable  property  is  involved.  We  think 
that  there  was  an  appeal  to  quarter  sessions,  and  that 
this  rule  ought  to  be  discharged. 

The  important  section  is  section  22  of  87  &  88  Vict, 
a  49.    The  substance  of  that  provision  ia  that  whereM^ 

(a.)  Reported  l^  T.  R,  CoLauHouK  Dill,  Bsq.,  Bairistex* 
at-Law. 
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before  it  was  enacted,  there  miut  have  been  a  bnildiiig 
in  este  before  a  lieence  oould  be  granted,  and  in  oonae- 
qnenoe  of  the  absolute  discretion  Tested  in  the  jostioes 
to  grant  or  refuse  a  lioehoe,  mnob  money  might  have 
been  lost  by  persons  who  had  inTested  in  new  bnildings 
whioh  were  intended  to  be  pablio-hooses,  under  that 
section^  where  the  arohiteot's  plans  have  been  approved, 
a  provisional  lioenoe  may  be  granted  before  the  building 
has  been  begun.  This  pledges  the  faith  of  the  justices 
that  where  the  site  of  the  proposed  public-house  is  such 
that  if  it  were  an  erected  house  they  would  grant  a 
lioenoe,  if  a  house  be  erected  there  according  to  plans 
whioh  they  have  approved,  they  will  grant  a  lioenoe  to 
that  house  subject  to  the  condition  that  the  occupant 
shall  be  a  proper  person  to  bold  it.  This  gave  the  persons 
who  were  laying  out  their  money  a  protection  which  they 
had  not  before;  they  have  thus  a  security  that,  if  only 
the  conditions  to  which  I  have  alluded  are  complied  with, 
the  magistrates  shall  grant  a  licence. 

In  the  present  case  I  do  not  wish  to  go  through  the 
various  steps  which  were  taken,  for  as  the  magistrates 
are  not,  technically  speaking,  represented  here,  I  would 
rather  not  state  the  impression  whioh  their  action  has 
left  on  my  mind. 

The  first  question  which  arises  is  whether  or  not  this 
provisional  .licence  nnder  section  22,  like  an  ordinary 
licence,  runs  from  year  to  year  and  is  renewable.  If  it 
be  so,  then  the  sections  of  9  Geo.  4,  c.  61,  as  to  appeal, 
apply,  and  there  is  an  appeal  to  quarter  sessions  from  an 
(»der  of  justices  refusing  to  renew  one  of  these  provi- 
sional licences.  Secondly,  does  the  time  which  elapsed 
prevent  an  application  for  renewal?  As  to  the  first 
question,  I  think  that  both  the  words  of  the  Act  and  the 
obvious  sense  of  the  Act  show  that  that  construction  is 
necessary,  and  I  have  had  no  doubt  upon  the  point 
throughout  the  argument.  The  word  used  in  the  Act  is 
<«  shall  "—the  magistrates  <<shaU"  grant  the  lioenoe 
Bubject  to  the  two  conditions  (adherence  to  the  approved 
plans  and  the  fitness  of  the  occupant)  being  fulfilled. 
Kow,  if  it  had  been  an  ordinary  licence  for  a  year  it  is 
dear,  keeping  in  view  section  27  of  the  Act  of  George  4, 
that  there  would  have  been  an  appeal.  If  the  licence  is 
once  granted  and  a  vested  interest  thus  created  there 
would  be  an  appeal  from  a  refusal  to  renew.  Then, 
turning  to  the  Act  of  1874,  that  Act  gives  to  owners  of 
houses  not  yet  erected,  who  hlive  obtained  this  pro- 
visional grant,  vested  interests  like  those  of  the  owners 
of  existing  houses. 

It  was  contended  that  if  a  vested  interest,  however 
large,  has  been  created  by  the  magistrates,  it  may  also 
be  destroyed  by  them,  and  that  without  appeal.  That 
would  be  very  extraordinary,  and  it  is  not  a  correct  view. 
The  Legislature,  although  not  favourable  to  creating 
vested  interests  in  this  trade,  is  careful  to  protect  those 
whioh  already  exist.  We  are  giving  the  true  meaning  of 
the  Legislature  in  deciding  that  there  is  an  appeal  in  the 
case  of  vested  interests  created  in  this  way. 

Then  it  is  said  that  the  appeal  in  this  case  was  too 
late ;  that  the  refusal  was  acquiesced  in,  and  the  provi- 
sional lioenoe  was  gone,  and  that  steps  bad  been  taken 
to  turn  the  provisional  licence  into  an  actual  one.  But 
it  has  been  decided  that  in  such  a  case  it  is  not  too  late 
to  fall  back  upon  the  provisional  licence.  Mr.  Bompas 
said  that  the  whole  licence  in  this  case  is  wrong  in  form 
and  good  for  nothing,  being  made  out  for  a  year — April 
to  April — whereas  the  provisional  licence  covers  the 
whole  period  of  building,  however  long.  There  is  no 
authority  for  that.  If  it  were  to  be  decided  that  there  is 
only  one  termination  tea  provisional  licence — ^viz.,a  final 
order— that  would  be  to  say  that  there  would  be  no  appeal, 
and  persons  spending  these  large  sums  on  the  faith  of 
Ae  provisional  grant  would  be  at  the  mercy  of  two  jus- 
tices. I  think  that  a  licence  of  this  kind  may  be  granted 
for  whatever  term  the  magistrate  thinks  fit,  and  that 
from  a  refusal  to  renew  there  is  an  appeal  as  in  the  case 


of  other  licences.    That  is  enongh  to  settle  thii  qiM* 
tion. 

As  to  the  right  of  inhabitants  to  appear  and  oppon 
the  renewal  I  reserve  my  opinion.  As  to  the  fsota  of  Om 
case,  it  has  been  impossible  for  me  not  to  ahowthat,  if 
they  were  as  they  appeared  during  the  arguaisnt^  ^ 
produced  a  very  unfa? curable  imptesaion  upon  mj  adad. 
But  my  interlocutory  remarks  are  snifioie&t^  aod  the 
magiatrates  are  not  represented  before  ua. 

Mathew,  J. — I  agree.  Assuming  the  facta  to  be  » 
th^  were  allowed  to  be  by  counsel,  they  give  me  a  foj 
unfavourable  impression  as  to  the  condnot  of  the  magis- 
trates. They  did,  in  the  first  inatanoe,  proceed  on  the 
aasnmption  that  the  plans  might  be  dtered,  tod  the7 
would  have  been  wise  to  adhere  to  that  opinioo.  la 
aocordanoe  with  the  plans  means  in  substantial  aoond- 
anoe,  and  if  this  case  comes  before  the  magiateatei 
again  I  hope  they  will  bear  our  remarks  in  mbd. 

Rule  dUoharged, 

Solicitor  for  the  appellant,  JS.  M.  HiU. 

Solicitors  for  the  respondents,  (JlaphoM  i:  TdeK 


a  B.  Dlv.  (Denmsn)  j     ^ 

and  Wills,  JJ.)       | 

Pabnbll  0.  Walter*  (a.) 

Praetiee — Interrogatories — Action  of  libel  a^eintt  weh 
paper — Payment  into  court — Issue  at  to  iema§»^ 
Discovery  of  names  of  informants — JHteeverg  ai  U 
extent  qf  oireulation  of  newspaper. 

In  an  action  of  libel  against  a  newspaper,  nhm^ 
defendant  takes  upon  himself  the  respontibilUf/  ofirftsi^ 
ing  the  action,  the  plaintiff  ought  not  to  he  etisKed  ft 
inquire  by  interrogatories  as  to  the  toureet  ef  <**  ^• 
fendantU  information,  even  though  the  only  isne  «i  ^ 
action  is  as  to  the  amount  qf  damages^  and  thst^ift^ 
the  interrogatories  is  to  increase  the  dawiages  by  iM*f 
grots  recklessness  on  the  part  of  the  defendant, 

Hennessy  v.  Wright,  36  TT.  R.  879,  oensiderti  tMi 
followed. 

Where  the  plaintiff  ashs  how  many  copies  ef  the  ftfff 
containing  the  libel  were  issued  to  the  pubUe,  tks  Uf^ 
ant  cannot  decline  to  give  the  number  en  the  grsved  ti^ 
it  is  inconvenient  or  even  impossible  to  do  so:  hi  ^ 
give  the  number  approximately. 

Appeal  from  an  order  of  a  master,  referred  hj  lU^^* 
to  the  court. 

This  was  an  action  for  libel  against  one  of  thspn* 
prietors,  and  the  printer  and  publisher  of  the  Hornet  wvh 
paper.  The  plaintiff  complained  of  the  publiostifls  i> 
the  defendants'  newspaper  of  iour  alleged  lettei^  « 
which  it  was  imputed  that  the  plaintiff  was  the  wii^ 
one  of  them  being  published  in  facsimile,  and  alio  of  tti 
further  publication  of  the  facsimile  letter  in  a  psmphW 
entitled  '<  Pamellism  and  Grime." 

The  defendants,  in  their  defenoe,  pleaded  that  Ih9 
brought  forty  shillings  into  court,  and  that  that  ^^^ 
sufficient  to  satisfy  the  plaintiff's  daim ;  and  on  thtf 
defence  issue  was  joined. 

The  plaintiff  delivered  a  set  of  interrogatoriea  lor  W 
examination  of  the  defendants.  The  first  two  inteoog^ 
tories  asked  how  many  copies  of  each  of  the  noaben* 
the  TtM^es  of  three  specified  dates,  and  how  imB7<^ 
of  the  pamphlet,  were  i8s^ed  to  the  public  and  oiieol^ 
by  sale  or  otherwise.  The  defendants  answered  that  tf| 
Times  newspaper,  as  was  notorious,  had  a  larg> ^ 
general  dronlation,  and  the  numbers  referredtov** 

(a.)  Beported  by  F.  G.  Buokib,  Esq.,  BntM/n-^^^ 
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iMMd  and  otroiilBted  in  the  ordinary  and  nsnal  way,  and 
nok  olheixwifla.  They  dedined  to  state  the  number  of 
oopiM  either  of  the  newepaper  or  the  pamphlet  inued  to 
the  pahlie,  on  the  groande  that  they  did  not  know  the 
nninber,  and  had  not  the  means  of  aeoertaining  it  with- 
out a  diiBenlt  and  tronbleeome  inquiry  of  persons  not 
connected  with  the  paper  and  its  publioation,  who  were 
not  under  any  obligation  to  give  them  the  information, 
and  that  the  answer  woold  inroWe  a  disclosure  of  the 
hadnem  traasaotions  of  the  defendant  Walter  and  of 
otiier  persons,  not  parties  to  the  action,  who  were  his 
partners  in  the  publication  of  the  Timet,  and  that  the 
pisoise  number  of  oopies  issued  to  the  publio  was  not 
materisl  or  leloTant  to  any  matters  in  question  in  the 


The  other  interrogatories  were  in  substance  as  fol- 
lows >-3.  From  what  person  or  persons  did  you  obtain 
tiie  originalfl  of  each  of  the  four  alleged  letters  P  4. 
IVIiat  sum  or  sums  of  money  did  you  pay  for  each  of  the 
said  four  aEsged  letters,  or  for  all  of  them  ?  5.  State 
predsdj  what  inquiries  you  made  of  the  person  or  per- 
sons from  whom  the  said  four  alleged  letters  and  each  of 
them  were  obtained,  (a)  as  to  the  person  or  persons  to 
whom  the  said  letters  were  respectiTcly  addressed,  or  {b) 
ss  to  the  person  or  persons  from  whom,  or  the  place  in 
-Mtihf  or  the  means  by  which  the  person  or  persons 
fRHB  whom  the  T^mes  obtained  .the  same  had  got  pos- 
ssHion  of  the  said  four  alleged  letters,  or  any  and  which 
of  thenL  6.  State  preolsely  what  information,  if  any, 
was  giTen  to  yon,  and  at  what  date  or  dates,  by  the  per- 
son or  persona  from  whom  the  said  four  alleged  letters 
were  obtained,  as  to  the  above  matterip.  7.  State  pre- 
oisdy,  with  dates,  the  steps,  if  any,  taken  by  you  to  test 
or  Terify  the  information,  if  any,  so  given.  8  and  9. 
State  pzecisely  what  steps,  if  any,  and  whether  by  the 
eomparison  of  handwriting  or  otherwise,  and  how,  were 
taken  hj  yon  to  aacertain  or  test  the  genuineness  of  the 
said  alleged  letters,  10.  When  did  you  first  learn,  and 
how,  that  the  said  four  alleged  letters,  or  any  and  which 
d  them,  had  been  obtained  by  the  person  or  persons 
from  whom  the  limes  obtained  Qie  same  from  or  through 
Biohaid  Pigott  ?  What  inquiries,  if  any,  did  you  then 
or  SDhMquently.and  when,  make^  and  of  whom,  and  how, 
as  to  the  anteoedents  or  oharaoter  or  repute  of  the  said 
Bitfiaxd  Pigott? 

The  defttidants  declined  to  answer  interrogatories 
from  8  to  10  inclusive,  on  the  grounds  that  they  were 
irrelevant  and  not  material,  and  that  the  object  of  the 
pUiotiif  was  to  discover  the  evidence  they  proposed  to 
addnoe  in  support  of  their  case,  and  that  they  were  unrea- 
SQDable,  unneeessary,  and  vexatious,  and  were  not  put 
iond  fSde  for  the  purposes  of  the  action,  but  for  the 
parpese  of  incriminating  third  parties  who  were  not 
pvtiea  to  the  action,  and  that  the  matters  inquired  into 
lalatad  solely  to  the  defendants'  case. 

On  the  application  of  the  plaintiff  the  master  made  an 
that  the  defendants  diould  make  a  farther  and 
anawer  to  interrogatories  1  and  2,  and  should  also 
the  other  interrogatories. 

On  the  defendants  appealing  Field,  J.,  referred  the 
totheoonnk 


Immiey  SmitK  Q.C.,  and  6fraham,  for  the  defendants. 

-"The  anawexB  to  the  first  two  interrogatories  are  sufll- 
Hoffre  T.  Craven,  L.  B.  7  Gh.  94n.  The  remain- 
ing InterxogAtories  ought  not  to  be  allowed.  It  was 
deoidad  hj  the  Court  of  Appeal  in  Henneety  v.  Wright,  86 
W.  B.  879  (whioh  was  followed  in  Gibeon  v.  Eva/ne,  28 
Q.  B.  D.  884),  that  in  an  action  of  libel  agatnat  the  pro- 
prietor of  a  newspaper,  where  the  defendant  takes  upon 
^imaalf  the  responsibility  of  defending  the  action,  it  is 
aot  allowable  for  the  plaintiff  to  interrogate  as  to  who 
was  the  writer  of  the  libel  or  gave  the  information  on 
vUeh  it  was  iMsed.  See  also  M^CoUa  v.  Jonee,  i  Times 
IfcB.12. 


AeqyUh  {Sir  Charles  ButeeU,  Q.C,  with  him),  for  the 
plaintiff. — ^The  defendants  ought,  in  answer  to  the  first 
two  interrogatories,  to  give  ku  approximate  estimate  of 
the  number  of  copies  issued.  As  to  the  other  inter, 
rogatories,  the  oases  cited  do  not  apply  to  this  cafte,  the 
issues  being  different.  Here  there  U  no  plea  of  justifi- 
cation, or  privilege,  or  fair  comment.  The  only  question 
is  as  to  damages.  What  the  Court  of  Appeal  decided  in 
Henneeey  v.  Wright  was  that  the  plaintiff  in  an  action 
of  libel  against  a  newspaper  ought  not  to  be  allowed  to 
ask  for  the  name  of  the  writer  in  order  that  if  it  should 
turn  out  that  the  writer  had  a  malicious  feeling  towards 
him  he  might  impute  that  malice  to  the  defendant. 
Here  the  object  of  the  plaintiff  is  not  to  impute  malice, 
but  to  show  gross  negligence  and  recklessness  on  the  part 
of  the  defendants  in  trusting  persons  who  were  notori- 
ously untrustworthy,  for  the  purpose  of  increasing 
damages,  the  question  of  damages  being  the  only  ques- 
tion in  issue,  and  one  on  which  the  plaintiff  will  be 
entitled  at  the  trial  to  adduce  affirmative  evidence  in 
chief.  This  object  of  increasing  damages  was  not  within 
the  consideration  of  the  court  in  JSenneety  v.  Wright  and 
the  other  cases.  It  has  recently  been  decided  that  in 
assessing  damages  in  an  action  for  libel  the  jury  are 
entitled  to  take  into  consideration  the  whole  condaot  of 
the  defendant  in  the  matter  from  the  time  the  libel  was 
published  down  to  the  time  the  verdict  is  given :  Praed 
V.  Graham,  ante,  p.  108,  24  Q.  B.  D.  58. 

Lwmley  Smithy  Q-0,,  in  reply,  cited  Bobertion  v« 
WyUe,  2  Moo.  k,  B.  101. 

Denman,  J. — Our  decision  in  this  case  must  be  partly 
in  favour  of  the  view  taken  by  the  master,  and  partly 
contrary  to  it.  The  action  is  one  for  libel  against  a  news- 
paper. The  plaintiff  complains  of  an  imputation  that 
he  was  the  author  of  certain  letters,  which,  if  he  was 
the  author  of  them,  would  show  him  to  be  a  bad  man. 
The  defendants  do  not  justify  the  libel,  neither  do  they 
plead  privilege;  they  do  not  raise  any  defence,  but  they 
pay  a  sum  of  mon^  into  court,  which  they  say  is  suffi- 
cient, so  that  all  the  jury  will  have  to  do  at  the  trial  wlH 
be  to  assess  damages. 

Now,  in  answer  to  the  first  interrogatory,  asking  how  many 
copies  of  the  paper  were  issued  to  the  publio,  the  defend- 
ants decline  to  state  the  number,  on  the  ground  that  it 
would  give  trouble  to  themselves  and  other  persons,  and 
would  involve  the  disclosure  of  the  state  of  their  busi- 
ness. But  they  are  not  entitled  to  withhold  all  infor- 
mation on  the  ground  of  inoonvenience ;  they  must  give 
some  information.  We  are  told  that  it  is  impossible  to 
say  what  the  precise  circulation  was.  But  counsel  for 
the  plaintiff  says  that  he  does  not  wane  the  precise 
number,  he  will  be  satisfied  with  an  answer  within  tens 
of  thousands.  To  suppose  they  cannot  answer  within 
such  limits  is  absurd.  Therefore  they  must  give  the  best 
information  they  can  ;  and  the  same  thing  applies  to  the 
pamphlet.    That  part  of  the  order  must  stand. 

As  to  the  other  interrogatories,  I  am  not  perfectly 
confident  that  if  the  question  had  come  before  me  for  the 
first  time,  I  should  not  have  ordered  answers  to  be  given 
to  interrogatories  as  to  the  oondnct  of  the  defendants 
with  reference  to  the  libeL  I  think  it  might  have  been 
held  that  it  was  relevant  to  inquire  where  the  newspapes 
got  its  information — whether  from  a  notoriously  dis^^ 
reputable  person,  or  from  a  person  of  good  character. 
Even,  however,  if  interrogatories  might  be  put  for  that 
purpose,  I  do  not  think  the  interrogatories  administered 
in  this  case  are  allowable,  for  they  are  not  interroga*- 
tories  asking  for  admissions,  but  are  rather  in  the  nature 
of  oroas-ezamination.  But  we  are  bound  by  the  ded- 
aions  not  to  require  any  answers  to  be  give  to  these 
interrogatories.  It  has  been  plausibly  contended  that 
Henneeey  ▼.  Wright  «nd  the  cases  cited  do  not  apply  tO' 
the  present  case.     It  was  said  that  the  issues  wen 
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-different,  the  iesae  here  heiag  merely  as  to  damageB,  and 
the  interrogatories  beini?  pat  for  the  purpose  of  increas- 
ing the  damages.  Bat  it  is  impossible  to  look  at  the 
-decisions  without  seeing  that  the  ooart  intended  to  lay 
46wn  the  rale  that  in  an  action  of  libel  against  a  news- 
paper, where  the  defendant  takes  upon  himself  the 
responsibility  for  the  publication,  the  plaintiff  shall  not 
be  allowed  to  ask  for  the  name  of  the  person  from  whom 
the  paper  got  its  information.  The  question  of  damagea 
is  a  main  question  in  ereiy  action  of  libel,  and  it  most 
hare  been  taken  into  consideration  in  the  previous  oases 
whether  mentioned  in  the  judgment  or  not.  We  cannot 
order  these  interrogatories  to  be  answered,  and  as  re- 
gards them  the  order  of  the  master  must  be  reversed. 

Wills,  J. — ^I  think  the  difficulties  raised  as  to  the  first 
and  second  interrogatories  are  illusory.  As  to  the  others, 
the  question  is  covered  by  authority.  We  cannot  allow 
these  interrogatories  without  supposing  that  the  court  in 
all  the  cases  cited  overlooked  the  bearing  of  the  proposed 
interrogatories  on  the  question  of  damages.  The  ques- 
tion of  damages  is  a  most  important  issue  in  every  action 
of  libel.  Logically  the  question  is,  what  injury  the  plain- 
tiff  has  sustained  ?  and  therefore,  logically,  the  conduct 
of  the  defendant  is  immateriaL  The  rule  which  has 
been  laid  down  recently  in  Praed  ▼.  Oraham^  that  all 
the  circumstances  of  the  case  may  be  taken  into  con- 
sideration, is  rather  a  concession  to  the  impossibility  of 
excluding  such  consideration  than  a  logical  deduction 
from  principle.  Such  interrogatories  as  these  have  not 
been  allowed  during  the  whole  of  the  time  that  the  prac- 
tice of  interrogatories  has  existed.  The  decision  of  the 
master  with  respect  to  them  must  be  reversed. 

Order  varied. 

Solicitors  for  the  plaintifP,  L&wU  S  LewU> 

Solicitors  for  the   defendants,   Soamee,  Edwards^  4* 
Jone9^ 


Prob.  Div.  k  Adm.  Div. 
Divorce* 


July  23,  1889. 


BtTILBB  9.   BUTLEB. 
BUTLSB  V.   BcrtLEB  AJSJ>  BuBlTHAlC.   (tf.) 

MUforce — Decree  nisi  on  w^e't  petition^Maney  paid  into 
eourt  to  eeefwre  leif^e  coati — Time  of  payment  out-^- 
BfUe  201. 

W%ere  a  sum  of  money  had  been  paid  into  eourt  before 
trial,  on  the  order  of  a  registrar^  to  seeure  the  nife^e 
eortt  at  the  trial^  and  a  deoree  nisi  nas  pronounced  on 
her  petition^  the  courts  on  appeal  from  chamber t^  refuted 
to  order  payment  out  to  the  wife  or  her  solicitor  of  such 
sum  of  money  before  the  deoree  was  made  abtolute,  as 
being  against  the  provisions  ofrvXe  201. 

Appeal  from  an  order  in  chambers,  refusing  to  diz«ot 
payment  out  to  the  wife  or  her  solioitor  of  a  sum  of  i&90 
paid  into  oonrt  by  the  husband  on  the  order  of  the 
registrar  to  secure  the  wife's  ooets  in  both  suits. 

These  were  cross  petitions  by  husband  and  wife  for 
dissolution  of  the  marriage.  At  the  hearing  the  ooart 
prononBoed  a  decree  nisi  on  the  wife*8  petition,  and 
condemned  the  hnsband  in  costs.  The  Queen's  Proctor 
had  intervened,  charging  both  parties  with  ooUosion  and 
suppression  of  material  facts. 

B*  Deanct  in  support  of  the  motion,  referred  to  Olad- 
Mtone  V.  Gladstone,  L.  B.  8  P.  &  D.  260,  23  W.  B.  Dig. 
182. 

Middleten,  for  the  hnsband,  against  the  motion,  relied 

{(Bh)  Beported  by  J.  Qbbabd  Linro,  ]Eiq.»  Banieter-el- 
Imw. 


on  rule  201,  which  provides  that  **  the  order  for  pajMBt 
of  coats  of  suit  in  which  a  respondent  or  co-rospoodeib 
has  been  condemned  by  a  deoree  nisi  shall,  if  applied 
for  before  the  deoree  nisi  is  mad^  absolute,  dirosk  tia 
payment  thereof  into  the  registry  of  the  Oonrt  of  Pn- 
bato,  and  such  costs  shall  not  be  paid  out  of  the  regutiy 
to  the  party  entitled  to  receive  them  under  the  dsMM 
nisi  until  the  deoree  absolute  has  been  obtained ;  bat  s 
wife  who  is  ansuooessfnl  in  a  cause,  and  who,  sk  tks 
hearing  of  the  cause  has,  in  pursuance  of  role  159, 
obtained  an  order  of  the  Judge-Ordinary  that  her  wk 
of  and  incidental  to  the  hearing  or  trial  of  the  osow 
shall  be  allowed  against  her  husband  to  the  eztest  of 
the  sum  paid  or  seoared  by  him  to  oover  each  ootta,  aagr 
nevertheless  proceed  at  once  to  obtain  payment  of  jsefa 
costs  after  allowance  thereof  on  taxation.*'  The  object 
is  that  where  hnsband  or  wife  is  sncoessful  no  oidei 
for  payment  out  of  the  costs  shall  be  made  until  sftsr 
deoree  absolute,  in  order  that  the  oonrt  maj  be  able 
to  review  the  oondnot  of  the  petitioner  or  the  peidtume^s 
solicitor  when  the  oase  is  finally  oondnded.  When  the 
wife  is  nnsuooessful,  then  the  judge  at  the  taiili  i( 
applied  to,  determines  once  for  all  what  costs,  if  a^j, 
shall  be,  allowed. 

Deanct  in  reply. — ^The  first  part  of  rule  201  only 
applies  to  the  full  costs  given  when  the  decree  tiii  is 
pronounced.  What  the  court  is  asked  to  deal  with  lithe 
sum  paid  in  to  cover  costs,  and  if  the  court  has  not 
power  now  to  order  payment  out  of  such  sum,  then  a 
guilty  wife  is  in  a  better  position  than  if  innooent,  ai, 
under  rule  159,  she  ordinarily  gete  her  costs  paid  oat 
immediately. 

Butt,  J. — ^I  must  decide  against  Mr.  Dsane*8  ooitiD- 
tion.  Notwithstanding  Mr.  Middleton*s  explanation,  I 
cannot  see  that  the  provisions  of  rule  201  are  latlaaal 
provisions ;  bnt  there  is  the  rule^  by  which  I  am  boaad, 
and  therefore  payment  out  of  all  costs  must  be  defoni 
till  the  deoree  is  made  absolate. 

Appeal  refused;  costs  of  appeal  not  to  be  taxed  of  sisd 
the  husband, 

SoUdtors  for  the  husband,  Goldrimg,  MitehsU,  S  Cs, 

Solicitors  for  the  wife,  Clinton  4'  Bueiley. 


Prob.  Div.  ft  Adm.  Dif .  )  jj      jg  ^^^ 

Admiralty.  / 

"ThB   CoWSTANTLi."    («.) 

Damage—Heguiatiens  for  Prevemiing  CoUuions  s<  Aj» 

art.  12— Ibg— Duty  of  sailing  vessel  in  stays  ts  sesd 

fog^hom, 

A  sailing  vessel  in  stays  in  a  fegis  required  under  srii^ 
12  of  the  RegulaHons  for  Preventing  Qfllisions  at  Ses 
to  make  with  her  fog-horn,  at  intervals  of  not  «^*^ 
two  minutes,  when  the  wind  is  blowing  on  her  sterisori 
side  one  blast,  and  when  the  wind  is  blowing  onkerfsrt 
side  two  blasts  in  succession. 

This  was  an  action  of  damage  instituted  hjt^owtm 
of  the  sohooner  lona  against  the  Norwegun 
Oonetantia  to  recover  the  damage  arising  ont  of 
sion  which  oocarzed  between  the  two  veeseU  ia  i 
the  Bristol  Channel  on  the  29th  of  March,  1889. 

The  action  was  now  heard  before  Butt,  J., 
two  of  the  Bider  Brethren  of  the  Trinity  Hoose. 

BarneSf  Q,C,,  and    Baihes,  for  the  owners 
lona. 


(a.)  Reported  by  GL  F.  Jbhxbtt,  Es^, 


fori* 


of  fl* 
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In  ikb  Giles. 


CouBX  OP  Appbal.   4 


Sir  W.  PhiUimore  and  Stokes,  for  the  defendftntB,  the 
ownezB  of  The  Qmstantia. 

The  xeralt  of  the  evidenoe  and  the  argumentB  of  oonn- 
Bd,  ID  far  aa  material  to  this  report,  appear  from  the 
jodgmentb 

BiTTT,  J. — ^The  one  prinoipal  question  in  this  case  is, 
What  waa  the  density  of  the  fog  ?  Was  the  fog  at  the 
time  of  this  oollision  so  thick  that  the  barque  Constantia 
eouid  only  see  the  sdhooner  about  a  ship's  length  off,  or 
was  it  only  such  weather  as  would  have  enabled  the 
baiqne»  wiUi  a  proper  look-out,  to  have  discerned  the 
Boihooner  at  a  considerably  greater  distance  than  she  did, 
ukd  thus  have  avoided  the  collision  ?  We  are  told  that 
tiie  density  of  the  fog  has  been  considerably  over*stated  by 
the  defendants.  On  the  other  hand,  we  think  that  it  was 
not  likely  that  a  vessel's  lights  would  be  discerned  so  far 
off  aa  the  pUintifls'  witnesses  say  they  were— namely, 
half,  a  mUo  or  three-quarters  of  a  mile.  One  thing  is 
quite  dear  in  this  case,  and  it  is  that  T?m  Constantia 
waa  being  moat  improperly  and  negligently  navigated. 
She  was  a  vessel  in  a  fog  going  round  from  the  starboard 
took  to  the  port  tack,  and  rather  than  call  up  the  men  from 
below  to  aseist,  the  look-out  man  is  actually  allowed  to 
Inve  the  look-out  for  some  ten  minutes  and  assist  in 
Bumcenvring  the  ship.  He  was  not  only  the  look-out 
BUD,  bat  the  man  who  had  charge  of  the  fog-horn,  and 
during^  the  whole  of  these  ten  minutes  there  was  no  fog- 
signal  given  by  any  blast  or  blasts  from  the  fog-horn. 
We  have  no  doubt  that  if  a  signal  had  been  given  by 
the  look-ont  The  Constantia  would  have  been  seen 
aooneE.  Therefore,  on  that  view,  The  Constantia  is  to 
blame.  Bat  we  also  think  it  quite  unjustifiable  for  a 
Teseel  which  has  altered  her  course  to  lie  in  a  fog  any- 
ibing  like  so  dense  as  the  evidence  shows  was  the  case 
withoat  making  any  sound  whatever. 

Yaiioos  saggestions  have  been  made  by  oonnsel  with 
xegazd  to  the  signals  which  should  have  been  given  by 
The  Cnutantiaf  but  I  think  the  real  interpretation 
of  asrtiole  12  of  the  Begulations  for  Preventing  Oolli- 
sloBs  at  Sea  is^  that  so  long  as  the  wind  is  on  the  star. 
board  side  of  a  sailing  ship,  the  ship,  for  the  purposes  of 
thie  rule,  must  then  herself  be  held  to  be  on  the  star- 
board task,  and  must  sound  a  blast  on  her  fog-horn  at  an 
interval  of  not  more  than  two  minutes,  and  that  as  soon 
aa  she  gets  the  wind  on  the  port  side  she  must  sound 
two  Uaats  in  saooession  at  intervala  of  not  more  than 
two  minutes.  However^  I  really  do  not  think  it  neces- 
aaxy  tp  oomnMnt  farther  upon  this  point,  because  we  find, 
qnfte  9p^it  from  that,  that  she  was  to  blame  for  negli- 
gODt  xmTigationy  and  I  must  so  pronounce. 

SoUottorB  for  the  plaintiffs,  Botterell  4*  Boehe. 

SolioitOTB  for  the  defendants,  Cooper  4*  Co, 


Ctouil  Of  99p(aU 

Fiom  Chan.  Div.  Jan.  28. 

In  re  Giles. 
Esai.  AiTD  Pebsokal  Adtakcb  Go.  v.  Michell.  (a.) 

^TtMte^ Final  order  made  in  chambers'^ Motion  to 
dAmkarge^Limii  of  iime^-^udicaiure  Act,  1873  (36 
A  37  Vict,  c  66),  s.  50 — Originating  swmiwom— 
JuritdicUon'-Morigage^PrioritifB'-'E.  S.  C,  1&83, 
<»^.  55,  rr.  3  (o)  (e)  (g),  5  (A). 
2^  limit  of  time  for  giving  notice  of  motion  to  dia^ 

tAiKrge  or  vary  a  final  order  made  in  the  Chancery 

(gh)  Bepoiled  bj  M.  J.  Blas%  Esq.,  Banistev-at-Law* 


Division  by  ajadge  in  ehambera  is  twenty^one  day  %  from 
the  date  when  the  order  in  chambers  was  pronouneed* 

In  re  Johnson,  Manchester,  &o..  Banking  Go.  v.  Baales, 
37  W.  R.  765,  42  Oh.  D.  505,  approved. 

An  originating  summons  was  issued  by  Vie  mortgagees 
of  property  to  which  the  mortgagors  were  benefloiaUy 
entitled  under  the  trusts  of  a  wilL  The  mortgagors  and 
the  trustees  were  made  defendants  to  the  summons,  which 
claimed^  as  against  the  mortgagors^  payment  of  the^ 
mortgage-moneys,  or^  in  default,  sale  or  foreclosure,  and^ 
ae  against  the  trustees,  an  account  of  the  income  of  the 
mortgaged  property  received  by  them  as  truttees  of  the 
mortgagors.  The  trustee  defendants  brought  in  an  account 
and  gave  evidence  claiming  to  be  entitled  to  retain  a  large 
portion  of  the  income  of  the  property  in  question,  by 
virtue  of  a  mortgage,  made  to  them  by  their  cesttii  qua 
trusts,  prior  in  date  to  t?ie  mortgage  of  the  plaintiffs.. 
The  plaintiffs  dUeged  that  they  had  given  notice  of  their 
mortgage  to  the  trustees,  and  that,  at  the  time  of  the 
issue  of  the  summons,  they  had  no  notice  given  them  by 
the  trustees  of  any  prior  charge  on  the  property. 

Held  {alarming  North,  J.},  that  the  originating 
summons  should  }e  dismissed  as  against  the  trustee 
defendants,  on  the  ground  that  the  question  which  had . 
arisen  as  to  priority  of  the  mortgages  waa  a  question 
which  could  not  be  properly  dealt  with  on  proceedings  by 
way  of  originating  summons. 

Held,  also,  per  Ootton  and  Lopes,  L.JJ.  (Lindley. 
L.J.,  dabitante),  that  the  court  had  no  jurisdiction  to 
determine  a  question  of  disputed  priority  of  mortgagee^ 
on  proceedings  by  way  of  originating  summons. 

Appeal  from  North,  J. 

tJuder  the  will  of  the  testator  Giles,  certain  property 
was  devised  to  W.  Giles  and  P.  Giles  on  trnet  to  reoeiva 
the  rents  and  profits,  and  to  pay  one  moiety  thereof  to 
Fanny  Michell,  wife  of  W.  MioheU.  In  May,  1883, 
Mr.  and  Mrd.  Michell  executed  a  mortgage  of  their 
interest  in  this  property,  and  In  August,  1884,  this 
mortgage  was  transferred  to  the  Beal  and  Personal 
Advance  Co.,  who  gave  notice  of  the  transfer  to  the 
trustees. 

In  1886  the  company  issued  an  originating  summons,, 
the  defendants  being  the  mortgagors  (Mr.  and  Mrs. 
Mlohell)  and  the  trustees  of  the  testator's  will  (W. 
Giles  and  P.  Giles).  As  against  the  mortgagors,  the 
plaintiff  company,  by  their  summoos,  claimed  an 
aoeoont  of  what  was  due  to  them  on  their  mortgage^^ 
and  in  default  of  payment  thereof,  sale  or  foreolosore ; 
and,  as  against  the  trustees,  the  plaintiff  company 
claimed  an  account  of  the  rents  and  profits  of  the 
property  comprised  in  the  plaintiff  company's  mortgage 
received  by  these  defendants  since  January,  1885,  aa 
trustees  of  the  testator's  will. 

After  the  issae  of  the  summons  the  defendants,  the 
trustees,  farnlehed  an  account  of  the  rents  and  profits 
of  the  property  in  question  received  by  them,  but  they 
made  affidavits  in  which  they  claimed  to  be  entitled  to. 
retain  the  greater  portion  of  the  same,  under  an  instra- 
ment  of  charge  made  by  Mrs.  Michell  on  the  19th  of 
January,  1883— prior  in  date  to  the  mortgage  of  the. 
plaintiff  company— to  seoare  the  repayment  of  sums  of 
money  fft>m  time  to  time  advanced  to  her  by  the 
trustees.  The  account  furnished  showed  a  small  balance 
then  due  by  the  trustees  to  Mrs.  Michell* 

The  plaintiff  company  alleged  that  the  trustees  had 
oonceaUd  the  existence  of  this  charge  in  their  own 
favour  from  the  plaintiff  company,  and  that  the  plaintiff 
company  had  no  knowledge  of  its  existence  until  the 
trustees,  after  the  issue  of  this  summons,  made  their 
affidavit. 

The  (ummons  was  heatd  ^y  North,  J.,  in  chambers  on 
the  26th  of  July,  1889,  when  he  made  an  order  dis- 
missing the  snmmons  as  against  the  defendants,  the 
tnuteei,  with  ooats  to  be  paid  by  the  plaintiff  companj^, 
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the  dismisBal  to  be  withont  prejudice  to  any  other 
action  the  plaintiff  might  bring  by  writ ;  and  as  against 
the  mortgagore  he  made  an  order  for  forecloeare  in 
default  of  payment.  In  making  the  order  dismissing 
the  summons  against  the  trustees,  the  Judge  expresfied 
his  desire  to  ha^e  the  matter  further  argued  before  him 
in  court,  and  accordingly  gaye  no  certificate. 

On  No?ember,  16,  1889,  the  plaintiff  company  gaTe 
notice  of  motion  before  the  Judge  in  court  to  discharge 
that  part  of  the  order  of  Jnly  16  which  dismissed  the 
summons  asvagainst  the  defendants,  the  trustees.  The 
motion  came  on  for  hearing  on  NoTember  22,  1889, 
when  counsel  for  the  defendants,  the  trustees,  took  a 
preliminary  objection  to  the  motion  being  heard,  on  the 
ground  that  the  notice  of  motion  was  out  of  time,  not 
having  been  giTen  within  twenty-one  days  from  Jnly 
26,  1889,  and  cited  In  re  Johmorif  ManchesUr  Banking 
Co.  V.  Bealei,  37  W.  B.  765,  as  an  authority.  North, 
J.,  allowed  the  objection,  and  made  no  order  on  the 
motion  (see  34  S.  J.  79). 

Ob  December  7,  1889,  the  plaintiff  company  gave 
notice  of  appeal  from  the  orders  both  of  Jnly  26  and 
NoTember  22.  The  appeal  came  on  for  hearing  on 
January  28,  1890,  when 

2>.  Z.  Alexander,  for  the  respondents,  the  trustee  de- 
fendants, took  the  preliminary  objection  that,  haTing 
regard  to  the  provisions  of  section  50  of  the  Judicature 
Act,  1873,*  no  appeal  lay  from  the  order  in  chambers 
of  Jnly  26,  no  certificate  having  been  applied  for  or 
obtained  from  the  judge  below,  and  no  effectual  motion 
to  discharge  or  vary  the  order  in  chambers  having  been 
made. 

T.  Eustace  Smith,  for  the  appellant  company. — The 
Bules  of  the  Supreme  Oourt  nowhere  contain  any  pro- 
vision fixing  any  limit  of  time  for  moving  to  dbcharge 
a  final  order  made  in  chambers,  and  until  the  case  of 
In  re  Johneon  before  Kay,  J.,  there  was  no 
reported  case  which  fixed  a  limit  of  twenty- 
one  days  for  moving  to  discharge  a  final  or- 
der in  chambers.  That  case  was  only  decided 
on  July  26,  1889,  and  though  it  was  reported  in  the 
WxBXLT  Rbpobtbb  of  August  17,  1889  (37  W.  B.  765), 
and  is  so  cited  in  the  Annual  Practice,  1889-90,  p.  52, 
it  was  not  published  in  the  Law  Beporte  until  December, 
1889.  Until  that  case,  there  was  at  least  considerable 
doubt  as  to  the  proper  time  for  moving  to  discharge 
final  orders  made  in  chambers.  I  was  not  aware  of  ^e 
ease  in  the  Wbbxlt  Bbportbb  until  it  was  cited  on  the 
motion  before  North,  J.,  in  November  last,  and  I  then 
asked  the  Jndge  to  extend  the  time.  The  Oourt  of 
Appeal  has  power  to  give  special  leave  to  proceed  with 
the  appeal,  and  there  are  special  circumstances  in  this 
case.  The  notice  of  appeal  has  been  given  within 
twenty-one  days  of  November  22. 

Alexander,  in  reply. — Misconstruction  of  the  rules  or 
mistake  as  to  the  proper  practice,  is  no  ground  for  ob- 
taining special  leave  to  appeal :  Intern€Uional  Financial 
Society  v.  Oiiy  of  Moscow  Oae  Co.,  26  W.  B.  272,  7 
Oh.  D.  241.  The  plaintiff  company  ought  to  have  given 
notice  of  motion  in  the  court  below  for  an  extension  of 
the  time. 


*  Section  60  of  the  Judicature  Act,  1873,  so  far  as 
miKterial,  is  as  follows :— *'  Every  order  mad^  by  a 
Judgi.  vf  the  High  Court  in  chambers,  except  orders 
made  in  the  exercise  of  such  discretion  as  aforesaid  " — 
(^.e.,  orders  made  by  consent  or  as  to  costs  only}—"  may 
be  set  aside  or  discharged  upon  notice  •  .  •  by  the 
Judge  sitting  in  oourt,  •  .  •  and  no  appeal  shall 
lie  ttom  any  such  order  to  set  aside  or  diaoharge  which 
no  such  motion  has  been  made,  unless  by  special 
leave  of  the  Judge  by  whom  such  order  was  made,  or 
of  Ihe  Court  of  Appeal." 


OoTToir,  L.J. — The  preliminary  objection  taken  ^ 
behalf  of  the  respondents  raises  rather  an  important 
point.  An  order  had  been  made  by  the  judge  n 
chambers  dismissing  the  summons  as  against  two  ^ 
the  defendants,  and  he  asked  to  have  the  case  for&v 
argued,  and,  accordingly,  a  motion  was  made  in  coort  to 
discharge  the  order  made  in  chambers.  Now  sneh  s 
motion  is  in  no  way  an  appeal,  but  merely  an  applisa- 
tion  for  rehearing  before  the  same  Judge.  The  notioe 
of  motion  was  given  more  than  twenty -one  days  after 
the  date  of  the  order  in  chambers.  In  my  opioioa  thst 
waa  wrong.  It  has  been  established  for  some  time,  tiist 
the  time  for  givingr  notice  of  motion  to  ditobarge  sa 
interlocutory  order  made  in  chambers,  following  the 
analogy  of  interlocutory  orders  made  in  coort,  is 
limited  to  twenty-one  days,  but  it  does  not  seem  to 
have  been  determined  (until  the  case  of  In  re  Joknton) 
that  the  same  rule  was  to  apply  to  motions  to  diiehsige 
final  orders  made  in  chambers.  In  my  opinion  the 
same  rule  ought  to  be  applied. 

The  motion  to  discharge  is  not  an  appeal  in  any  wty ; 
it  is  only  a  motion  to  enable  the  judge  to  hear  the  matter 
over  again  more  fully  in  court,  and  it  is  merely  so 
application  made  under  section  50  of  the  Jadicatoie 
Act,  1873,  to  discharge  or  vary  the  propions  order. 

In  my  opinion,  therefore,  North,  J.,  was  right  ia 
holding  that  he  could  not  hear  this  motion  in  eoott 
after  the  twenty-one  days  had  expired. 

But  the  practice  on  this  point  was  doubtful  until  the 
case  of  In  te  Johnson  had  been  reported.  An  applies, 
tion  to  discharge  an  order  made  in  chambers  is  made 
under  section  50  of  the  Judicature  Act»  1873,  by  the 
latter  part  of  which,  a  discretion  is  giTen  to  ttiis  ooart  to 
give  special  leave  to  appeal. 

[The  Lord  Justice  read  the  section,  and  pio- 
ceeded : — ]  I  am  not  quite  satisfied  that  the  conditioa 
imposed  by  section  60  as  to  making  a  motion  before  the 
Jndge  has  not  been  performed  by  the  appellsnti 
although,  by  a  blunder,  it  was  made  in  suob  a  way  thit 
the  Judge  could  not  hear  it.  But  the  Oourt  of  Appesl  bn 
power,  under  section  50,  to  give  special  leave  to  appesl 
without  a  certificate  from  the  Jndge,  and  without  t 
previous  motion  made  in  the  oourt  below  to  dischsige 
the  order  in  chambers,  and,  in  my  opinion,  bailig 
regard  to  the  fact  that  there  is  no  rule  of  court  desUsg 
with  this  point,  and  that  there  has  been  some  doubt  as 
to  the  practice,  we  ought  in  this  case  to  give  spedil 
leave  to  appeal,  even  assuming  that  the  conditioii 
imposed  by  section  50  have  not  been  compiled  with. 

I  agree  with  the  view  entertained  by  Kay,  J.,  ia  Is 
re  Johnson,  that  a  motion  to  disohaige  a  final  ord« 
made  in  chambers  ought  to  be  made  within  twen^-oaa 
days,  sach  a  motion  being  a  mere  application  to  the 
Judge  to  rehear  the  case  in  court. 

For  the  future  I  desire  it  to  be  understood  that  thit 
rule  must  be  followed ;  but  in  the  present  oase  I  think 
it  right  to  give  special  leave  to  appeal,  though  in  fntsie 
I  do  not  say  what  course  we  shall  think  it  r^ht  to  tak^ 
in  a  case  where  no  certificate  had  been  given  and  no 
effective  motion  made  to  discharge  the  cider  in 
dhamben. 

Lxxn>L>T,  LJ.^I  agree.  The  dilfionlty  here  aiiM 
from  the  fact  that  there  is  no  general  order  as  to  the 
time  within  which  a  motion  to  discharge  an  cider  mid* 
in  chambers  must  be  made.  With  respect  to  taA 
orders  the  limit  of  time  was  not  defined  till  the  case  of 
Jfi  re  Johnson,  the  report  of  which  did  not  appear  ift 
the  Law  Beports  until  the  month  of  December  of  M 
year.  That  being  so,  I  think  the  course  foUowed  bj 
North,  J.,  was  the  proper  one.  I  think  the  viev 
eflterUined  by  Kay,  J.,  was  right,  and  that  the  notion 
of  motion  ought  to  be  given  within  twenty-one  dsya 
There  Is  no  rule  to  that  effect  among  the  CtoMiv 
Orders,  bat  that  limit  of  time  has  bcleh  got  at  by  «  pi** 
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oeas  of  reasoning  whfoh  appears  to  me  satisfaotory. 
Onee  that  limit  of  time  is  got  at,  it  follows  that  no 
'9U€h  application  as  is  required  by  section  50  of  the 
Jndioatnre  Act,  1 873,  has  been  made  in  this  case.  Bat 
at  the  same  time  it  must  be  remembered  that  this  point 
of  practice  was  at  the  time  a  new  one.  It  is  not  a  case 
in  which  there  was  an  existing  rale  of  court,  and  a 
blonder  had  been  made  in  construing  it ;  I  do  not  think 
in  the  present  case  that  anyone  was  to  blame  for  not 
arziving  by  reasoning  and  analogy  at  the  proper  con- 
plosion. 

I  think,  therefore,  that  this  is  a  case  in  which,  we 
ought  to  sTail  ourselves  of  the  special  powers  given  to 
US  by  section  50  and  allow  this  appeal  to  proceed. 

LoPBS,  L.J.— I  agree.  I  think  the  rale  laid  down  by 
Kmj,  J.,  that  motions  to  discharge  final  orders  made  in 
isfaambers  must  be  brought  withio  twenty-one  days,  is  a 
salutary  rule.  At  the  same  time  I  think  that  there  are 
epeoial  circumstances  in  this  case  which  justify  us  in 
exercising  the  powers  given  us  by  section  50,  and  giving 
the  appellant  special  leave  to  appeal.  The  special  cir- 
onmstances  to  which  I  refer  are,  that  at  the  time  when 
-this  summons  came  before  North,  J.,  there  was  no 
settled  practice  bearing  on  this  particular  point,  and  no 
rule  of  court  dealing  with  it. 

The  hearing  of  the  appeal  was  accordingly  proceeded 
with. 

7.  Suataee  Smithy  for  the  appellant  company. — ^The 
plaintiff  company  claim,  as  assignees  of  Mrs.  Mlchell,  a 
cestui  que  trust  of  the  defendants,  the  trustees,  and  the 
question  to  be  determined  is  really  a  question  of  account 
between  the  defendant  trustees  and  the  plaintiff 
company  as  ceitui  que  trust ;  that  is  a  question  which 
the  court  has  jnrisdUction  under  ord.  55,  r.  3  (e)  (s),  to 
determine  on  originating  summons  ;  it  is  at  all  events  a 
question  arising  in  the  administration  of  the  estate  or 
trust,  and  therefore  comes  nnder  ord.  55,  r.  3  (^).  The 
account  put  in  by  these  defendants  shows  a  small 
balance  due  by  them  to  Mrs.  Michell,  and  the  plaintiff 
•company  were  therefore  at  the  very  least  entitled  to 
have  an  order  made  in  their  favour  for  that  amount. 
[^lessaiKfer. — The  trastees  offered  to  pay  that,  and  you 
refused  to  take  it  on  the  ground  that  it  might  be  an 
admittance  of  the  priority  of  the  trustees'  mortgage.] 
Ord.  55,  r.  5  (A),  gives  the  court  Jurisdiction  on  origina- 
ting summons  to  determine  a  question  of  priority 
between  mortgagees,  because  that  rule  provides  that  any 
pervon  entitled  to  an  equity  of  redemption  may  take  out 
as  of  course  an  originating  summons  and  obtain  an  order 
for  redemption,  and  that  necessarily  involves  in  some 
caace  the  determination  of  questions  of  priority  between 
BortgBgees. 

2>.  L.  Alexander,  for  the  respondents,  was  not  called 
en. 

CoTTOK,  L.  J.— This  is  an  appeal,  by  our  special  leave 
given  to  the .  appellant  though  he  had  not  got  any 
certificate  from  the  judge,  from  an  order  made  by 
Ifortby  J.,  in  chambers,  dismissing  so  much  of  an  action 
.commenced  by  originating  summons  as  raises  the 
queation  whether  the  two  defendants,  who  are  the  pre- 
sent respondents,  had  priority  in  respect  of  their  charge 
aa  against  the  mortgage  on  which  the  plaintiff  relies. 
These  defendants  are  trustees,  but  their  claim  is  not  as 
trastees  In  any  way,  but  as  mortgagees  under  a  contract 
between  them  and  one  of  their  cestui  que  trueie*  That 
is,  therefore,  entirely  independent  of  their 
I  as  trustees,  and  the  question  to  be  determined 
as  to  priority  is  not  a  question  in  any  way  arising  on 
administration  of  the  trust.  The  judge  held,  either  that 
le  had  no  Jurisdiction  to  decide  the  question  of  priority 
upon  an  originating  summons,  or  that,  if  he  had,  it  was 
Aoi  desirable  to  decide  that  question  upon  an  originatlBg 


summons.  I  agree  with  him.  In  my  opinion  the  court 
has  no  jurisdiction  to  decide  such  a  question  on  an 
ojigiuating  summons,  and,  if  it  has,  I  am  decidedly  of 
opinion  it  is  not  a  proper  matter  to  be  so  decided.  The 
question  of  jurisdiction  depends  on  whether  the  points 
in  issue  in  this  case  are  matters  which  the  rules  of 
court  have  given  power  to  be  determined,  on  originating 
summons.  I  cannot  find  in  the  Rules  and  Orders  of 
the  Supreme  Gourt  anything  to  justify  such  a  point  as 
this  being  determined  on  originating  summons. 

Ord.  55,  r.  3  {g),  wa9  relied  on  by  the  appellant,  but 
that  clause  only  relates  to  questions  which  arise  in  the 
administration  of  the  trust  as  between  cestui  que  trusts 
and  their  trustees.  The  procedure  was  intended,  so  far 
as  I  am  aware,  to  enable  simple  matters  to  be  settled 
without  the  expense  necessarily  involved  in  bringing  an 
action  begun  by  writ,  not  to  enable  the  court  to  deter- 
mine matters  involviog  serious  questions  which  do  not 
come  within  the  terms  of  the  rule.  Ord.  55,  r.  5  (A), 
was  also  relied  on,  and  it  was  argued  that  In  order  to 
work  out  effectually  a  judgment  for  redemption  it  was 
often  necessary  that  priorities  should  be  ascertained  and 
determined,  and  therefore  that  this  rale  empowers  this 
to  be  done.  I  do  not  agree  with  that.  It  is  true  that 
in  actions  for  redemption  such  questions  often  arise  and 
might  have  to  be  determined,  and  the  court  has  no  diffi- 
culty in  dealing  with  such  questions  in  an  action  com- 
menced by  writ  in  the  ordinary  way ;  but  if  the  plain- 
tiff chooses  to  come  to  the  court  by  way  of  originating 
summons,  although  ic  may  be  more  convenient  to  him 
on  the  ground  of  saving  expense  or  otherwise,  yet, 
unless  the  relief  claimed  comes  within  the  terms  of  the 
order,  the  court  has  no  jurisdiction  to  deal  with  it. 

Even  if  there  be  Jurisdiction  to  decide  such  a  question 
as  this,  it  would,  in  my  opinion,  be  wrong  to  deal  with 
it  in  those  informal  proceedings.  An  originating  sum- 
mons is  a  mode  of  procedure  intended  for  the  decision 
of  matters  of  a  simple,  uninvolved  nature,  and  is  not 
calculated  to  determine  complicated  matters. 

In  my  opinion  the  decision  of  North,'  J.,  is  right. 

Tiie  only  point  on  which  I  have  felt  some  doubt  is  as 
to  whether  it  would  not  have  been  right  to  order  the 
defendants  to  band  over  to  the  plaintiff  company,  as 
mortgagees,  the  balance  admitted  by  these  defendants  to 
be  in  their  hands. 

I  think,  however,  the  Judge  acted  rightly,  as  these 
defendants  were  willing  to  hand  it  over,  and  the  plain- 
tiff company  naturally,  thinking  that  some  difficulty 
might  be  caused  by  this,  refused  to  take  it. 

That  being  so,  there  was  nothing  as  to  which  the 
judge  could  make  any  order  on  the  summons  as  against 
these  defendants  consistently  with  the  view  he  adopted. 
The  order  is  therefore  right,  and  the  appeal  must  be 
dismissed. 

LuTDLBT,  L.J. — In  this  case  an  originating  summons 
was  taken  out,  by  the  mortgagees  of  Mr.  Michell  and 
his  wife,  claimicg  as  against  the  Michelle  the  ordinary 
foreclosure  decree.  That  the  plaintiff  company  have 
got  under  ord.  55,  r.  5  (A),  and  no  diffioulty  arises  as 
to  that.  But  the  plaintiff  company  have  added  as 
defendants  to  the  summons  two  persons  named  Giles, 
who  are  trustees  of  the  property  comprised  in  the 
plaintiff  company's  mortgage,  and  the  plaintiff  com- 
pany ask,  as  against  the  Gileses,  to  have,  in  effect,  an 
order  for  administration  of  the  tiust.  These  defendants 
say  that  they  have  a  mortgage  on  the  trust  estate  which 
is  prior  to  the  mortgage  of  the  plaintiff  compaoy.  The 
plaintiff  company  dispute  the  priority,  and  the  point, 
therefore,  which  we  have  to  decide  is  whether  that  is  a 
question  which  it  is  proper  to  decide  upon  an  origlnatinflf 
summons.  I  am  not  sore  that  the  court  has  no  juris- 
diction to  do  it.  I  am  not  so  sure,  as  Cotton,  Ii.J.,  Is» 
that  on  a  summons  for  administration  of  the  trust  under 
ord.  55,  r.  8  {g),  there  might  not  be  an  inquiry  as  to 
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priorities.  But  I  am  perfect!/  sure  that  North,  J.,  was 
quite  right  in  deoUning  to  deal  with  saoh  a  question  as 
this  upon  originating  summons. 

The  procedure  on  an  originating  summons  is  plainly 
laid  down  in  the  rules.  Rule  10  of  order  55  gives  the 
judge  a  discretion  to  make  an  order,  or  not,  for  the 
administration  of  the  trust.  B7  rule  7  the  application 
is  to  be  supported  by  such  evidence  as  the  judge  may 
require,  which  is  generally  evidence  by  affidavit,  and 
rule  8  provides  that  it  shall  be  lawful  for  the  judge  to 
pronounce  such  judgment  as  the  nature  of  the  case 
shall  require.  This  procedure  does  not  seem  appropriate 
for  deciding  such  a  question  as  the  present.  No  judge 
would  like  to  decide  a  question  of  priority  between 
mortgagees  on  affidavit  evidence.  If  it  comes,  therefore, 
to  be  a  mere  question  of  expediency  and  oonvenience, 
it  follows  that  it  would  not  be  right  to  decide  this  point 
upon  originating  eummons.  Consequently,  whether 
the  court  has  jurisdiction  to  do  so  or  not,  I  am  of 
opinion  that  the  judge  was,  on  the  ground  of  ex- 
pediency, quite  right  in  deoUDing  to  deal  With  the 
matter  on  originating  summons. 

Lopes,  L.J. — ^The  jurisdiction  df  the  court  in  pro- 
ceediogs  commenced  by  originating  summons  is  new, 
and  depends  on  the  General  Orders  and  Hules.  I  can 
find  nothing  giving  jurisdiction  to  decide  the  question 
of  priority  of  mortgages,  either  under  ord.  55,  r.  3,  or 
ord.  55,  r.  5  (A),  or  elsewhere.  I  agree,  therefore,  that 
the  appeal  must  be  dismissed. 

Solicitors  for  the  appellant  company,  Nye^  Green- 
woodf  &  Moreton, 

Solicitor  for  the  respondents,  J.  Welman,  for  B,  S, 
Oeach,  Guildford. 


From  Prob.  Div.  and  Adm.  Div. 


Jan! 


Smith  9.  Shuh.  (a.) 


JHvorrf-^Bfstituiion  of  conjugal  rights-^ PraeUee^^Su/" 
ficithcy  of  affidavit — "  W'r iffen  demand  for  cohahita^ 
Hon  and  restitution  of  conjugal  f%ght$  **— ^iJnies  and 
Begulationa  in  Divorce  and  Jiatrimonial  CauecBf  rr, 
2,  175,  176. 

A  wife,  heftre  comTneneing  proceedings  agaimt  her 
husband  {who  had  been  living  apart  from  h^r  for  eleven 
years)  for  restitution  of  conjugal  rights,  served  upon  him 
a  letttr  signed  by  herstlf  giving  him  notice  of  her  desire 
to  cohabit  and  live  with  him,  and  definanding  from  him 
a  full  restitution  of  conjugal  rights^  and,  furthtr^  notify* 
ing  to  him  thai^  in  the  event  of  his  not  rtceiving  her  and 
providing  a  suitabU  home  and  habitation  for  her,  she 
intended  to  apply  to  the  Higti  Court  for  restitution  of 
her  covjugnl  rights.  The  husband  sent  a  reply  the  same 
day  acknowledging  the  receipt  of  the  letter  and  staling 
that  he  declined  to  receive  back  his  wife  or  make  a  home 
for  her.  The  wife's  affidavit  filed  with  her  petition  set 
out  the  letters. 

Held  (reversing  the  decision  of  Bott,  J.),  that  the  case 
was  distinguished  from  Field  v.  Field,  37  ^r,  ff.  134, 
14  P.  D,  26,  by  the  fads  that  the  tetter  was  the  wife's 
own  and  nut  a  stlicitor^s  letter,  that  it  expressed  her 
desire  to  cohabit  aud  live  witJt  her  hu^^band^  and 
that  he  answered  it  with  nn  unqualified  refusal;  and 
that  the  wife*s  letter  was  therefore  a  sufficient  compliance 
with  rule  175  of  the  Divorce  and  Matrimonial  Causes 
JRul^s  and  Regnlations,  and  that  a  decree  for  restitution 
ought  to  he  made. 

Appeal  from  Butt,  J. 

This  WAS  an  appen)  tronsA  decisicn  of  Butt,  .T.,  refusing 

<a.)  i{e|>of  Ctid  by  h.  H.  Dmmxe,  Esq.,  Barristec-at-Lrtiw. 


to  grant  a  decree  for  restitution  of  conjugal  rights  opoa 
the  petition  of  the  wife,  on  the  ground  that  she  bad  not 
sufficiently  complied  with  rule  175  of  the  Divorce  ud 
Patrimonial  Causes  Bules  and  Begulations.  That  mlB 
is  as  follows :~"  The  affidavit  filed  with  thd  petition  as 
required  by  rule  2,  shall  further  state  sufficient  facts  to 
satisfy  one  of  the  registrars  that  a  vrritten  demand  for 
cohabitation  and  restitution  of  conjugal  rights  bss  been 
made  by  the  petitioner  upon  the  party  to  be  cited,  and 
that  after  a  reasonable  opportunity  for  compliancs  there- 
with such  cohabitation  and  restitution  of  ooDJogal  righti 
have  been  vrithheld."  Bules  2  and  176,  which  are  len 
material,  are  printed  in  a  note  to  Field  v.  Fidd,  3T 
W.  B.  134. 

The  parties  were  married  in  1866,  and  lived  together 
till  May,  1877,  when  they  separated,  and  bad  not  since 
cohabited  again.  In  1888  it  oame  to  the  knovledge 
of  the  petitioner  that  her  husband  had  committed  adol- 
tery,  and  she  forthwith  took  steps  for  the  comoienee- 
ment  of  these  proceedings  for  restitution  of  conjagel 
rights.  It  appeared  from  her  affidavit,  filed  with  tbe 
petition  under  the  rule  above  set  out,  that  in  October, 
1888,  with  the  view  of  complying  therewith,  she  serred 
tbe  following  letter,  written  by  her  srlldtors,  bat  Kigned 
by  herself,  upon  her  husband :— "  I,  Mary  EUiibetii 
Smith,  hereby  give  notice  to  you,  Oharles  Fredemk 
Smith,  my  husband,  of  my  desiro  to  cohabit  and  life 
with  you,  and  I  demand  from  you  a  full  restitatloB  of 
the  conjugal  rights  of  which  you  have  deprived  ms; 
and  I  further  notify  to  you  that,  in  the  event  of  jow 
not  receiving  me  and  providing  a  suitable  home  ind 
habitation  for  me,  it  is  my  intention  to  apply  to  ths 
High  Court  of  Justice  for  the  restitution  of  suoh  my 
conjugal  rights."  It  further  appeared  by  the  affidafit 
that  the  husband  sent  a  reply  the  same  day  in  these 
terms : — '*  I  am  duly  in  receipt  of  yours,  and  in  reply  I 
beg  to  state  that  I  decline  to  receive  back  my  wife,  or 
to  make  any  home  for  her." 

The  respondent  entered  an  appearance  after  dtation, 
but  filed  no  anawer  to  the  petition,  and  did  nothiog 
further. 

Butt,  J.,  held,  upon  the  authority  of  Field  v.  Field, 
37  W.B.  134,  14  P.  D.  26,  that  the  petitioner's  letter 
was  not  a  sufficient  compliance  with  rale  175,  sad 
accordingly  refused  to  make  a  decree  for  restitution  o( 
conjugal  rights. 

The  petitioner  appealed. 

Searle,fot  the  petitioner. — ^The  petitioner's  letter  in 
this  case  was  a  sufficient  compliance  with  role  175. 
Field  V.  Field  is  distiDguishable  on  several  groondf. 
Here  the  letter,  though  drawn  up  by  the  solicitors,  wss 
signed  by  the  wife  herself,  whereas  in  Field  v.  Fie^d 
there  was  simply  a  lawyer's  letter  sent  to  the  husband 
with  a  formal  demand  for  cohabitation  and  restitatioo. 
Secondly,  in  this  case  the  husband  sent  back  an  ansver 
I  the  same  day  giving  an  unqualified  refusal  to  his  wife  > 
demand.  In  Field  ▼.  Field  no  answer  was  sent,  and  it 
did  not  even  appear  from  the  affidavit  that  tbe  letter 
was  received.  Moreover,  in  that  case  no  appearance wtt 
entered,  while  here  an  Hppearanco  wae  entered  but  no 
answer  was  filed,  and  nothing  done  by  the  husband  to 
juFtify  his  unqualified  refusal  to  take  his  wife  bsck. 
Tte  object  of  the  rulo  is  to  give  the  reepondent  an 
opportunity  to  resume  cohabitation  or  give  reasons  for 
not  doing  so.  Rule  176  confirms  that  view.  Before 
these  two  roles  wern  made  It  had  been  found  that  tbe 
process  of  the  court  had  been  abused  by  pemons  taking 
out  citations  causelessly,  merely  for  the  sike  of  giving 
annoyance  or  getting  costs. 

No  one  appeared  for  the  respond'snt. 

Cotton,  L.J. — Tbe  learned  judge  appeam  to  have  re- 
fused to  make  a  decree  in  this  case  aicoply  because  he 
felt  himself  bound  by  the  c&se  of  Field  v.  Field  decidra 
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in  this  eourt;  but  I  do  not  tbink  be  can  bave  snffloiently 
oonaidared  the  ciioQinstaooea  by  wbioh  the  preaeiit  oase 
Beems  to  me  to  be  distiDgoiahed  from  that.  In  the  first 
plaoe  the  letter  in  FiM  ▼.  Field  wa«  written  to  the  hna- 
baad,  not  bj  the  wife,  bat  by  her  tfoliciton  as  suoh,  was 
coQobed  in  peremptory  and  threatening  terms,  and  ex- 
pressed no  desire  on  the  wife's  part  to  live  with  her  hus- 
btad.  What  it  said  was  this  :— *'  We  are  inettucted  by 
joai  wife,  Mary  Francoise  Field,  of  South  Villa,  Wells- 
load,  Great  HalTern,  to  demand  for  her  forthwith  co- 
habitation and  restitation  of  oonjngal  rights,  and  in 
default  of  yonr  complying  with  this  request  we  shall  be 
oompeUed  to  institute  proceedings  for  the  same  without 
further  notice."  That  was  an  ordinary  solicitor's  letter, 
odtttaiDiDg  a  demand  for  restitution  of  conjugal  rights, 
followed  by  a  threat  of  legal  proceedings  in  default,  and 
it  certainly  did  not  express  any  willingness  or  desire  on 
the  part  of  the  wife  to  return  to  cohabitation  with  her 
husband.  In  the  present  case  there  is  a  substuntial 
difbrence.  [His  lordship  read  the  petitioner's  letter, 
eefc  out  in  the  statement  of  this  oase,  and  proceeded : — J 
That  does  notify  her  own  desire  to  cohabit  and  life  with 
her  hosband.  It  is  true  that  she  does  demand  a  full 
restitation  of  the  conjugal  rights  of  which  she  had  been 
deprived,  and  that  she  states  her  intention  to  apply  to 
the  oonrt  in  case  her  husband  should  fail  to  accede  to 
her  demand.  Bat  that  is  in  reference  to  what  she  has 
ahnedy  said  aa  to  her  desire  to  resume  cohabition 
with  him,  and  we  do  not  tbink  there  is  anyth^g  objee- 
tkxnable  in  it.  It  is  not  like  holding  a  pistol  to  her 
husband's  head  and  requiring  him  to  take  her  back. 
AlthoDgh  I  quite  adhere  to  what  we  said  in  Field  ▼. 
Fiild,  still  in  this  oase,  the  letter  being  written  by  the 
wife,  and  not  by  her  solicitors,  and  expressing  her  own 
-desire  to  cohabit  with  her  husband,  cannot  be  regarded 
ae  a  mere  threatening  letter  like  the  one  in  that  oase. 
In  my  opinion  on  that  ground  this  appeal  must  be 
ailowed  and  the  decree  granted. 

LnniLST^  li.  J. — I  also  tbink  that  this  case  is  not  at  all 
.governed  by  Fidd  v.  Fitld  to  the  extent  that  the 
learned  judge  seems  to  have  considered.  In  that  case 
the  letter  sent  to  the  respondent  was  nothing  more  than 
a  lawyer's  letter,  and  was  never  answered  by  the 
buaband.  In  the  next  place  the  present  appellant  does 
intimate  and  express  that  which  we  were  uuable  to 
find  in  the  letter  vrritten  in  the  case  of  Fidd  v.  FiM — 
tliat  is,  a  desire  to  resume  cohabitation  with  her  husband. 
Thirdly,  it  appears  in  the  present  case  that  the  husband 
reeelTed  the  letter  and  answered  it  immediately  with  an 
anqnalifled  refusal  to  receive  his  wife  baok,  while  in 
FiM  T.  Fidd  he  sent  no  answer,  and  it  did  not  even 
appear  from  the  wife's  affidavit  that  he  ever  received  the 
letter. 

LopBB,  I«jr. — Whether  or  not  I  should  have  put  the 
same  conatmction  on  rule  175  as  was  put  upon  it  by  this 
court  in  the  oase  of  Fidd  ▼.  Field  I  do  not  know,  and 
it  is  not  necessary  to  consider,  but  of  this  I  am  clears— 
that  the  present  case  is  very  distinguishable  from  that. 
Bare  the  letter  was  written  by  the  wife  herself,  and  ex- 
pressed ber  desire  to  live  with  her  husband,  but  in 
FieU^B  ccue  it  was  written  by  her  solicitors,  and  ex- 
preaaed  no  such  desire.  In  that  case  no  answer  was  sent 
by  the  husband.  Here  there  was  an  answer  which  dis- 
tfaMstlj  states  that  the  husband  will  not  take  his  wife 
back.  I  sun  therefore  of  opinion  that  the  decision  of 
the  learned  judge  below  was  wrong. 

Afpeal  allowed. 

fioUdtors  for  the  petitioner^  Wontner  <b  8oru, 


Vtifiti  <tCourt  of  S)u0ttce. 


a.  Div.l 
tty,  J.  / 


Jan.  II. 


Oban. 
Ohitty, 

In  re  Lokdok  aitd  WEsi^fiNsxEB  Sseaj)   Co. 
(Lihiied).  (a.) 

Oompaniei  Act,  1862  (25  <ft  26  Viet  c.  89),  a.  161— 
Voluntary  winding  up — Transfer  or  sale  of  hmineas 
— Specicd  reeolution — Dissentient  member — Notice  of 
diesent —  When  to  he  given, 

A  company  passed  a  special  resoltttion  for  winding  up 
and  for  the  sale  of  its  business  to  another  company,  hut 
before  such  special  resolution  had  been  confirmed  in  the 
manner  required  by  section  51  of  the  Companies  Act, 
1862,  a  dissentient  member  gave  notice  of  dissent  to  U,, 
the  secretary  of  the  company,  who  wis  afterwards 
appointed  liquidator  when  the  special  resolution  was 
confirmed.  The  notice  of  dissent,  wherein  U,  umu  styled 
the  liquidator,  tvas  never  returned  to  the  dissentient 
msmber,  and  no  obiection  was  made  to  it  until  one  month 
after  the  dale  of  the  meeting  al  which  the  special  resolu~ 
lion  was  confirmed.  Upon  motion  by  the  liquidator  to 
restrain  the  dissentient  member  from  proceeding  to 
arbitration. 

Held,  t?wt  the  notice  of  dissent  was  a  continuing  notice 
and  valid,  and  that  the  liquidator's  motion  must  be 
dismissed. 

Motion. 

The  above-named  company  having  passei  a  special 
resolution  for  the  voluntary  winding  up,  and  proposing 
to  transfer  and  sell  the  company's  assets  to  another  com- 
pany under  section  161  of  the  Oompanies  Act,  1862, 
the  liquidstor  now  moved  to  restrain  one  of  the  share- 
holders, the  respondent  Oharles  Ramsey  Knight,  from 
proceeding  to  arbitration  under  the  aforesaid  section. 

The  question  was  whether  the  respondent  had  expressed 
his  dissent  from  any  suoh  special  resolution  in  writing 
addressed  to  the  liquidator  and  left  at  the  registered 
office  of  the  company  not  later  than  seven  days  after 
the  date  of  the  meeting  at  which  such  special  resolution 
was  passed.* 

On  the  29th  of  August,  1889,  and  the  16th  of  Septem- 
ber, 1889,  respectively,  special  resolutions  were  duly 
passed  and  confirmed  for  the  voluntary  winding  up  of 
the  company,  the  appointment  of  the  applicant  as 
liquidator,  and  the  approval  of  an  agreement  for  the 
sale  of  the  company's  assets  to  the  Bread  Union 
(Limited). 

On  the  3l8t  of  August,  1889,  the  applicant,  who  had 

*  The  material  part  of  the  161flt  section  is  as 
follows :— "  .  •  •  Subject  to  this  proviso,  that  if 
any  member  of  the  company  being  wound  up,  who  has 
not  voted  in  favour  of  the  special  resolution  passed  by 
the  company  of  which  he  is  a  member  at  either  of  the 
meetings  held  for  passing  the  same,  expresses  his  dissent 
from  any  such  special  resolution  in  writing,  addressed  to 
the  liquidators  or  one  of  them,  and  left  at  the  registered 
offioeof  thecompany  not  later  than  seven  days  after  the  date 
of  the  meeting  at  which  such  special  resolution  was  passed, 
suoh  dissentient  member  may  require  the  liquidators  to 
do  one  of  the  following  things  as  the  liquidators  may 
prefer ;  that  is  to  say,  either  to  abstain  from  carrying 
such  resolution  into  effect,  or  to  purchase  the  interest 
held  by  such  dissentient  member  at  a  price  to  be  deter- 
mine in  manner  hereinafter  mentioned,  such  purchase- 
money  to  be  paid  before  the  company  is  diesolved,  and 
to  be  raised  by  the  liquidators  in  such  manner  as  may 
be  determined  by  special  resolution." 
(a.)  Reported  by  A.  D.  Maclabbn,  Esq.,  Barrieter-at- 
Law. 


278 


THE  WEEKLY  BEPOBTBR.    [Feb.i5.i89o.]  ^VoUXXXVni. 


High  Covvr,       Ik  bb  LoBsoir  akd  Wbstmimstbb  Bbbad  Oo.  (Lxkitbb). — Moon  v.  Diokxnbon.        High  Ooubi. 


pieYiooflly  been  and  then  was  the  secretary  of  the  com- 
pany, received  from  the  respondent  the  following  notice 
dated  the  30th  of  August,  1889  :— 

"Take  notice  that  I,  Charles  Bumsey  Knight,  of 
l^thegston  Court,  Bridgend,  in  the  county  of  Glamor- 
gan, clerk  in  holy  orders,  being  the  holder  of  100  paid- 
up  shares  in  the  London  and  Westminster  Bread  Co, 
(Limited),  dissent  from  the  special  resolutions  passed  at 
tiie  extraordinary  general  meeting  of  shareholders  in  the 
above-named  company,  and  held  at  the  Cannon-street 
Hotel  on  the  29th  day  of  Anguet,  1889,  and  I  require 
you  either  to  abstain  from  carrying  such  resolutions 
into  effect,  or  to  purchase  the  interest  held  by  me  in 
the  said  company  at  a  price  to  be  determined  in  manner 
provided  by  section  162  of  the  Companies  Act,  1862. 

*'Ohablbs  B.  Knioht." 

On  the  16th  of  October,  1889,  the  respondent's 
solicitors  wrote  a  letter  to  the  applicant,  and  the 
material  parts  of  it  were  as  follows  i^-**  Referring  to 
the  course  which  our  client,  the  Bev.  Charles  Knight,  of 
l^thegston  Court,  Bridgend,  has  taken,  we  shall  be 
glad  to  know  by  return  of  post  what  offer  you  pro- 
pose to  make  him  for  his  shares  in  the  London  and 
Wesminster  Bread  Co.,"  and  in  reply  thereto  the 
respondent's  solicitors,  on  the  20fch  of  October,  1889, 
received  from  the  applicant  a  letter  dated  the  19th  of 
October,  1889,  of  which  the  material  parts  were  as 
follows : — "  In  reply  to  your  letter  I  beg  to  inform  you 
that  the  matter  is  still  under  the  consideration  of  the 
directors  of  the  Bread  Union. 

"Tours  faithfully, 

"For  and  on  behalf  of    the  London  and   West- 
"  minster  Bread  Co.  (Limited). 

"Alfbbd  IJpbiobt, 

"  Liquidator." 
^  On  the  23rd  of  October,  1889,  the  solicitors  of  the 
applicant  wrote  to  the  respondent  (omitting  formal 
parts]  as  follows : — "  We  have  been  handed  your  letter 
of  the  16th  inst.  by  Mr.  Upright,  the  liquidator  of 
this  company.  As  the  notice  given  was  informal  it 
cannot  be  noticed  by  the  liquidator."  The  notice  of 
dissent  remained  with  the  applicant  and  was  not  re- 
turned to  the  respondent,  who,  on  or  about  the  15th  of 
November,  1889,  appointed  an  arbitrator  to  settle  the 
sum  to  be  paid  to  him  as  the  price  of  his  interest  in  the 
company,  and  shortly  afterwards  the  applicant  served 
the  respondent  with  notice  of  motion. 

Byrne,  Q,0.f  and  DunJuxm,  for  the  motion.— The 
respondent's  notice  of  dissent  was  given  before  there 
was  an  effective  resolution  to  wind  up,  and  is,  therefore, 
invalid.  Consequently  he  is  not  entitled  to  proceed  to 
arbitration,  as  he  has  not  complied  with  the  require- 
ments of  the  Companies  Act,  1862  (25  &  26  Vict.  c. 
89),  8.  161. 

They  also  referred  to  sections  61  and  162  of  the 
same  Act,  and  to  In  re  Indian  Zotdone  Co.,  32  W.  B. 
481,  26  Ch.  D.  70. 

Kenyon  ParkiTt  for  the  respondent. 

Cbittt,  J.,  after  stating  the  above-mentioned  facts, 
con  till  ued  : — The  notice  of  dissent  was  received  by  the 
company's  secretary,  the  present  applicant,  and  it  re- 
mained with  the  company  and  was  not  returned  to  the 
respondent.  There  was  no  correspondence  about  it, 
and  no  objection  taken  to  it  until  one  month  after  the 
special  resolution  to  wind  up  had  been  confirmed.  But  it 
is  plain  from  the  letter  of  the  19th  of  October,  1889, 
written  by  the  applicant  that  the  notice  of  dissent  had 
come  to  his  notice  and  been  present  to  his  mind  after 
he  became  liquidator.  The  notice  may  therefore,  I 
think,  be  treated  as  a  continuing  notice,  and  I  think  that 
there  has  been  a  compliance  with  the  Act  of  Parliament. 
Probably  a  notice  given  before  any  resolution  bad  been 
'passed  would  not  be  good,  but  it  is  not  necessary  to 


consider  that  question  for  the  purpose  of  mypreee&t 
decision. 

I  think  that  the  argument  for  the  liquidator  is  en- 
tirely technical,  and  that  there  is  no  question  of  nib- 
stance  between  the  parties.  The  Act  requires  flu 
notice  to  be  left  at  the  company's  office  not  later  thia 
seven  days  after  the  date  of  the  meeting  at  which  eiidi 
special  resolution  was  passed.  The  object  of  thst  wm 
to  prevent  the  inconvenience  to  the  liquidator  sod  tlis 
company  which  would  happen  if  members  were  not  is* 
quired  to  decide  quickly  and  remained  out  to  speonUte 
on  the  possibilities  of  the  company's  assets  becomiDg 
better  or  worse.  The  motion  fidls,  and  most  be  dis- 
missed, with  costs. 

Solicitors,  Downing^  Holman,  A  Co.;  WattmA 
Oo. 


Chan.  Div.  ( 
North,  J.  5 


Jsn.16. 


Ifooir  r.  DicsjSBos.  (a.) 


Practice — Adion  for  infundion  and  damaget'-MiUsn 
for  interlocutory  infundion — Denial  of  liobUUf^ 
Payment  into  court  in  reaped  of  damag^—Aceepiamu 
in  aatia/adion  of  damages — NoHee  of  diBoonUmam 
of  adion — Taxation  of  costs — Bides  of  Cowit  1883, 
ord.  22,^T.  6,  7 ;  ord.  26,  r.  1. 

In  an  adion  for  an  injunction  and  damages  /or  a 
nuisance^  the  flainUff  moved  for  an  interloeidanf  is* 
fundion,  hut,  the  defendants  having  taken  steps  to  $fof 
the  nuisance^  no  order  was,  hy  consent,  made  on  the  meitOR, 
except  that  lAe  cods  were  to  be  cods  of  the  adion.  The 
defendants  hy  their  defence  denied  liabUity,  hd  foid 
money  into  court  in  rMped  of  the  daim  for  damgeS' 
The  plaintiff  accepted  the  numey,  in  satisf adion  of  his 
daim  for  damages,  and  wrote  that  he  should  disomiiMS 
the  adion,  take  the  money  out  of  court,  and  tax  his  cqA» 
The  plaintiff  then  took  out  a  summons  for  taxdion  of 
his  costs  of  the  adion,  and  the  defendants  also  took  oda 
summons  that  the  plaintiff  do  pay  them  thdr  eodt  of 
the  action^  induding  their  cods  of  the  motion  for  ta- 
Jundion,  such  costs  to  he  taxed,  on  <^e  ground  ihd  fhe 
plaintiff*s  letter  was  a  notice  of  discontinuance  of  the 
adion. 

Held,  that  as  the  money  was  paid  into  court  only  i» 
resped  of  and  accepted  only  in  satisfadion  of  the  ddm 
for  damages,  and  as  the  entire  claim  or  cause  of  aeUffs 
was  not  thereby  satisfied,  rule  7,  of  order  22,  did  nd 
authorize  the  taxation  of  costs  thereunder^  and  thd  w 
plaintiff's  application  to  taw  the  whole  costs  of  the  odioa 
was  not  right;  also  that  the  plaintiff* s  letter  wund 
a  ndice  of  discontinuance  so  as  to  entitle  <Ae  defntdeds 
to  their  costs  under  order  26,  r.  1. 

Adjourned  summons. 

The  action  was  commenced  on  the  24th  of  Deoembsr, 
1888,  for  an  injunction  to  restrain  John  Dickinson  & 
Co.,  a  company  carrying  on  the  business  of  psp^ 
manufacturers,  from  allowing  smoke  or  effluvia  to  imw 
from  their  mills  at  Crossley,  in  the  conn^  of  Hertfoid, 
so  as  to  occasion  a  nuisance  to  the  plaintiff,  who  rs- 
1  of  the    mills,    and  lor 


sided  in  the    neighbourhood 

damages  lor  the  nuisance  occasioned  to  the  plaintiiE* 

On  the  8th  of  January,  1889,  the  plaintiff  g>v* 
notice  of  motion  for  an  interlocutory  injunction  to 
restrain  the  defendant  company  from  allowing  snoks 
or  effluvia  to  issue  from  their  mills  so  aa  to  cause  sa 
annoyance  to  the  plaintiff. 

The  defendant  company  then  introduced  a  new  pro- 
cess at  their  mills,  and  on  the  1st  of  March,  1889,  the 

(a.)  Reported  by  J.  Tbvsteam,  Esq.,  Barrister-at-Uw* 
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motion  came  on  for  hearing,  and,  by  consent  of  the 
parties,  no  order  was  made  on  it,  except  that  the  coeta 
of  the  motion  be  costs  of  the  action,  bat  that  was  not 
to  prejadice  the  plainlift's  right  to  apply  for  an  inter- 
loontory  Injonction  if  he  should  be  so  advised. 

On  the  S5tb  of  March,  1889,  the  plaintiff  delifered 
bis  statement  of  claim,  in  which  he  claimed  (1)  an  in- 
junction ;  (2)  damaf^es  s  and  (3)  ooBte. 

On  the  8th  of  May,  1889,  the  defendant  company 
delivered  their  statement  of  defence,  in  which  they 
denied  that  the  plaintiff  had  ever  snflered  any  incon- 
Tenienoe  from  the  smoke  or  effluvia  from  their  milis, 
bat  atated  that  if  he  had,  such  inconvenience  was 
oceasioned  by  accidents  incidental  to  the  starting  of 
new  machinery  and  not  from  anything  inherent  in  the 
aatoie  of  their  mannfactare ;  and  that  snch  accidents 
were  incapable  of  recurrence,  as  all  causes  of  accident 
bad  been  removed  ;  the  9th  paragraph  cf  the  statement  of 
defence  was  as  follows: — ''Under  the  circumstances  afore- 
said the  defend  ants  submit  that  the  plaintiff  cannot  in  any 
caee  be  entitled  to  an  in  junction,  and  lest,  contrary  to 
the  defendants'  contention,  any  nuisance  or  annoyance 
may  baTo  been  occasioned  to  the  plaintiff  or  his  family, 
servants,  or  tenants,  or  to  his  said  property  by  any  such 
avoidants  as  aforesaid,  the  defendants  bring  into  court 
the  sum  of  £25,  and  say  that  the  same  is  sufficient  to 
satisfy  the  whole  of  the  plaintiff's  claim,  if  any,  for 
damages  in  this  action." 

On  the  21st  of  October,  1889,  the  plaintiff's  solicitors 
wrote  to  the  solicitors  of  the  defendant  company  as 
ioQows : — "  "We  shall  discontinue  this  action  and  take 
oat  of  coort  the  amount  paid  in  and  tax  our  costs. 
We  will  send  formal  notice  to  morrow  '* ;  and  on  the 
26th  of  October,  1889,  the  following  notice  was  sent : 
*'Take  notice  that  the  plaintiff  accepts  the  sum  of  £25 
paid  by  yon  into  court  in  satisfaction  of  the  claim  in 
respect  of  which  it  is  paid  in." 

On  the  30tb  of  October,  1889,  the  plaintiff  took  out 
a  sammons  **  that  it  be  referred  to  the  taxing  master  to 
tax  the  plaintiffs  costs  of  the  action."  The  chief  clerk 
dsiml«B<»d  this  summons,  but,  at  the  request  of  the 
plaintiil,  placed  it  in  the  judge's  list. 

On  the  7th  of  l^ovember,  1889,  the  defendant 
company  took  out  a  summons  ''  for  an  order  that  the 
plaintiff  do  pay  to  the  defendants  the  costs  of  this 
aetlon,  including  therein  the  co6ts  of  the  motion  for 
Mirim  injunction,  such  costs  to  be  taxed.'' 

The  two  summonses  now  came  on  for  hearing. 

Covnt-Bardy^  Q.C,  and  Edward  Ford,  for  the 
plaintiff.— The  plaintiff  has  accepted  the  sum  paid  into 
ooort  by  the  defendant  company  in  satisfaction  of  the 
dalm  in  respect  of  which  it  was  paid  in,  and  has  given 
the  proper  notice  to  the  defendant  company,  and  the 
plaintiff  is  accordingly  entitled  to  tax  bis  costs  of  the 
actioo,  which  include  the  costs  of  his  motion  for  an 
interlocutory  injunction :  ord.  22,  rr.  6,  7.  The  letter 
of  the  plaintifTs  solicitors  of  the  21s6  of  October,  1889, 
is  not  a  notice  of  discontinuance  of  the  action  so  as  to 
pverent  the  plaintiff  from  taking  out  of  court  the  sum 
paid  is  by  the  defendant  company  and  from  taxing  his 
I  of  the  action  :  ord.  26,  r.  1. 


Ifotitfofi,  Q.C.,  and  Ashttforth  James,  for  .the  defend- 
ant company. — The  plaintiff's  summooB  is   not  within 
Older  22,  as  that  order  only  relates  to  an  action  **  brought 
to  recover  a  debt  or  damages,"  and  the  plaintiffs  action  is 
te  an  injonction  and  for  damages,  which  are  grounded 
on  two  cansea  of  action.    Therefore,  the  plaintifiF  cannot 
apply  to   tax  bis  costs  under    rule   7   of    order   22  : 
M*Ilmraith  t.  Green,  13  Q.  B.  D.  897,  14  Ibid.  766, 
33  W.  R.  Dig.  61.     The  letter  of  the  2l8t  of  Ootober, 
1389,  amounts  to  a  notice  by  the  plaintiff  of  disoon- 
tfnnaiioe  of  the  action ;  and,  accordingly,  the  defendant 
oonqwny  are  entitled  to  issue  their  summons  for  taxa- 
i of  their  costs:  order  26.    At  all  cTcnts  there  are 


summonses  by  the  plaintiff  and  the  defendant  company 
for  taxation  of  costs,  and  the  plaintiff  ought  to  have 
the  costs  of  action,  by  which  he  has  obtained  £25  as 
damages;  but  the  defendant  company  are  entitled  to 
set  off  against  such  costs  their  costs  relating  to  thi 
motion  for  an  interlocutory  injunction. 

KoBTB,  J.— The  action  was  brought  for  an  injunction 
and  for  damages.  Prooe<Klings  were  taken  with  a  view  to 
obtaining  an  interlocutory  injunction,  but,  certain  altera- 
tions  being  made  in  the  works  of  the  defendant  company, 
by  the  consent  of  the  parties  no  order  was  made  on  the 
motion  for  the  injunction,  except  that  the  costs  of  the 
motion  were  to  be  costs  in  the  action,  leave  being  given 
to  renew  the  motion  if  necessary.  The  statement  of 
claim  was  delivered  on  the  25th  of  March,  1889.  The 
statement  of  defence  of  the  defendant  company  denied 
any  case  entitling  the  plaintiff  to  an  injunction,  and  also 
any  case  entitling  him  to  damages,  but  stated  in  the 
9th  paragraph  [His  lordship  thou  read  the  9th  para- 
graph, set  out  above,  of  the  statement  of  defence,  and 
continued : — ]  The  statement  of  defence  was  delivered 
on  the  8th  of  May,  1889.  On  the  21st  of  October  the 
plaintiff's  solicitors  expressed  their  intention  of  dis- 
continuing the  action  in  a  letter  of  that  date.  [His 
lordship  read  the  letter,  which  is  set  out  above,  and 
continued  :^  I  do  not  read  that  as  a  present  dis- 
continuance of  the  action.  It  refers  to  something  in 
the  future.  If  the  plaintiff's  solicitors  had  written 
'^We  hereby  discontinue,"  that  would  have  been  a 
notice  of  discontinuance.  They  were  clearly  not  simply 
discontinuing,  because  then  they  could  not  have  taken 
the  money  out  of  court,  or  have  got  any  costs ;  but, 
having  obtained  £25  damages,  they  did  not  care  to  go 
on  any  longer  with  the  legal  proceedings.  Then,  on  the 
26th  of  Ootober,  they  give  a  notice  stating  that  the 
sum  paid  into  court  in  satisfaction  of  the  plaintiff's 
claim  for  damages  is  accepted  by  him.  On  the  30  th 
of  Ootober  the  plaintiff  takes  out  a  summons  asking 
that  it  be  referred  to  the  taxing  master  to  tax  his 
costs  of  the  action.  The  defendant  company  say  that 
there  was  a  discontinuance  of  the  action  by  reason  of 
the  letter  of  the  2l8t  of  Ootober,  1889,  and,  acting  on 
that  footing,  they  take  out  their  summons. 

I  do  not  think  that  the  Oeneral  Orders  justify  what 
has  been  done  in  this  case.  Order  22  applies  to  an 
action  to  recover  a  debt  or  damages ;  but  there  is 
nothing  in  the  order  to  confine  it  to  an  action  to  recover 
a  debt  or  damages  only,  without  seeking  any  other 
relief.  In  ord.  3,  r.  6,  the  word  "only"  precedes 
the  words  "  to  recover "  ;  but  that  word  is  not  found 
in  order  22.  In  this  case  the  money  has  not  been  paid 
into  court  to  satisfy  the  entire  cause  of  action,  but  only 
in  respect  of  the  claim  for  damages,  and  therefore  I  can- 
not treat  the  whole  action  as  satisfied  thereby ;  and  as 
the  entire  claim  or  cause  of  action  is  not  satisfied,  rule  7, 
of  order  22,  does  not  authorize  the  taxation  of  costs 
thereunder ;  and  the  application  of  the  plaintiff  to  tax 
the  whole  costs  of  the  action  is  not  right. 

With  regard  to  the  summons  of  the  defendant  com- 
pany, I  do  not  think  that  I  can  set  off  their  costs  of 
the  motion  for  an  injunction.  I  do  not  see  how  I  can 
deal  with  those  costs  at  |>resent.  There  has  been  no 
discontinuance  of  the  action  so  as  to  entitle  them  to 
have  their  costs  taxed  under  order  26.  I  should  give  a 
wrong  effect  to  the  letter  of  the  21st  of  Ootober,  1889, 
if  I  held  otherwise.  In  the  result  I  cannot  make  any 
order  now  for  taxation  of  the  costs  of  the  defendant  com- 
pany. I  order  payment  out  of  court  of  the  sum  of  £25 
paid  in  by  the  defendant  company  ;  but,  as  far  as 
regards  the  costs  of  the  summonses,  I  think  that  each 
party  should  pay  his  own  costs. 

Solicitors,  MeDiarmid  A  Ttaihtr ;  Andrew  Wood  A 
Co.,  for  Qrover  A  Snuaihman,  Hemel  Hempstead* 
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Chan.  DiT, 
Kortb; 


.J.  i 


Oct.  29,  30. 


ChSISIIE  V,  NoJOBSXN  COUITEIES  PSBMANENT  BeVEFH 
fiXTILDING   SOCIETT.    (fl.) 

Building  iocieiy — Dispute  with  retiring  memher—Arhi" 
iration — Appifintment  of  arUirators  after   action 
.    commeneecU 

By  one  of  the  rules  of  a  benefit  huilding  socidy  it  was 
provided  that  every  dispute  "between  the  society  and  any 
mtmber  on  which  the  decision  of  the  board  should  not  be 
deemed  satisfactory,  should  be  settled  by  a  reference  to 
arbitration,  pursuant  to  the  Building  Societies  Act, 
1874  ;  that  five  arbitrators  should  be  elected  by  the 
members  at  a  general  meeting,and  in  each  case  of  dispute 
the  names  of  three  arbitrators  should  be  seiected  by  tot  out 
oj  the  five,  as  t?M  persons  to  decide  the  dispute, 

A  dispute  having  arisen  between  a  member  who  had 
given  notice  of  withdrawal  and  the  society  as  to  the 
amount  which  the  member  was  entitled  to  receive  on 
withdrawal,  the  member  brought  an  action  against  the 
society  to  enforce  his  daim.  After  the  writ  had  been 
issued,  the  society,  for  the  first  time,  elected  five  arbi* 
trators  pursuant  to  the  above  rule,  and  then  took  out  a 
summons  to  stay  aU  further  proceedings  in  the  action, 
and  to  have  the  matter  in  dispute  referred  to  arbitration. 

Held,  that,  as  no  arbitrators  had  been  elected  at  the 
time  of  the  issue  of  t?ie  writ,  the  action  had  been  properly 
commenced,  and  that  the  society  were  not  entitled,  after 
litigation  had  been  thus  commenced,  to  have  the  matter 
in  dispute  referred  to  arbitration. 

Adjourned  flnmmons. 

The  aboTe-mentioned  Bodety  was  Tegiatered  under 
the  Aot  6  dk  7  Will.  4,  c  32,  on  the  24th  of  September, 
1866. 

The  rules  of  the  society  contained  the  following 
(among  other)  provisions  :~- 

Eule  70,  '*  Any  member  who  maybe  desirous  of  with- 
drawing inyeated  shares,  shall,  at  any  time,  be  entitled 
to  lecrive  back  the  net  amount  of  his  subscriptions  as 
soon  as  there  are  funds  available,  with  such  interest  as 
the  committee  may  determine.  If  more  than  one  shall 
give  notice  to  withdraw,  the  committee  shall  order  sacb 
withdrawals  to  be  paid  in  rotation,  according  to  the 
priority  of  the  notices,  provided  always  that  the  widows 
and  children  of  deceased  members  ahall  have  preference. 
But  in  all  cases  a  proportionate  share  of  the  ezpensee, 
if  required,  shall  be  first  deducted.  Any  person  who  shall 
give  notice  to  withdraw  his  invested  shares  shall  there- 
upon cease  to  be  a  member  of  this  society  (in  respect  ot 
the  shares  withdrawn)  and  forfeit  all  interest  therein.'* 

Bule  76,  "  It  shall  be  lawful  to  repeal  or  make  any 
alteration  or  amendment  of  these  rules  in  the  manner 
directed  by  10  Geo.  4,  c.  56,  s.  9,  as  under." 

Bole  77,  "  In  case  the  committee  for  the  time  being 
shall  be  unable  to  determine  any  matter  of  dispute  or 
difference  which  shall  arise  between  the  society  or  the 
trustees  or  of&cers  thereof  or  any  person  acting  under 
them,  or  any  member  or  members  thereof,  or  any  person 
4)r  persons  legally  claiming  on  behalf  of  any  member  or 
members  thereof,  respecting  the  oonstruction  of  these 
rules,  or  any  clause  therein,  .  •  .  reference  shall  be 
xnade  to  arbitration  pursuant  to  the  10  Qteo,  4,  c.  56,  s. 
27.  At  the  first  meeting  of  this  society  after  the  enrol- 
ment of  its  rules  five  arbitrators  shall  be  named  and 
elected,  none  of  them  being  directly  or  indirectly 
beneficially  interested  in  the  funds  of  the  society.  In 
each  case  of  dispute  the  names  of  the  arbitrators  shall 
be  written  on  pieces  of  paper  and  placed  in  a  box  or 

(a.)  fieported  by  G.  £•  JBvraaT,  Esq.,  Barrister-at-Law* 


glass,  and  the  three  whoae  names  are  first  drawn  by  tiw 
complaining  party  shall  be  the  arbitrators  to  deeida  the 
matter  in  dispute." 

Bule  78,  ^  Every  member,  or  any  person  dslmfaig 
under  a  member,  whether  he  shall  have  executed  s 
mortgage  to  the  society  or  not,  shall  be  bound  by  and 
subject  to  these  rules,  and  by  alterations  and  amend- 
ments thereof." 

The  plaintiff  was  the  holder  of  thirty  £L0  shares  sad 
part  of  another  share,  upon  which  he  bad  paid  sabsoip- 
tions  amounting  to  £303.  On  the  1st  of  April,  1887, 
he  gave  the  society  a  written  notice  to  withdraw  all  his 
shares.  At  that  time  no  arbitrators  had  ever  been  ap- 
pointed under  rule  77. 

On  the  24th  of  June,  1887,  the  society  was  registered 
under  the  Building  Societies  Act.  1874,  at  a  spedsl 
general  meeting  of  the  members  held. 

On  the  19th  of  January,  1888,  a  resolution  to  reidod 
rule  70,  and  substitute  a  different  rule  for  it,  was 
passed. 

At  a  second  meeting,  held  on  the  3rd  of  Febroaij, 
1888,  it  was  resolved  to  rescind  all  the  rales  sod  to 
substitute  a  new  set  of  rules^  mmong  which  were  the 
following : — 

Bule  15  (6),  *'  In  the  event  of  any  loss  ooonrriag  to 
the  society  on  any  mortgage,  or  any  expense  or  ksi 
whatever,  or  in  the  event  of  there  being  any  appn> 
bended  loss  or  expense,  the  same  shall  be  charged  vpoe 
and  divided  amongst  all  the  ordinary  iuTCsted  ahsrss 
then  in  the  society*  in  proportion  to  the  amooat  ot 
subscriptions  on  each  share,  including  arrears. 

(7)  *<  All  ordinary  invested  shares  that  may  be  with- 
drawn shall  have  deducted  from  them  a  fair  proportion 
of  such  loss  or  apprehended  loss,  and  the  board  msy 
estimate  from  time  to  time  the  amount  of  suoh  loss  or 
apprehended  loss,  and  thereupon  make  such  dedaetioa  or 
charge  aa  aforesaid." 

(9)  "  A  member  who  has  given  notice  to  withdraw  Ui 
abares  shall  continue  to  be  a  member,  but  shall  not  be 
entitled  to  vote  at,  or  take  part  in,  any  meeting  of  ths 
society,  and  he  shall  not,  by  reason  or  in  oonsequenos  of 
such  notice,  or  otherwise,  cease  to  be  a  member  of  ths 
society,  but  shall  continue  to  be  bound  by  these  ralei, 
and  by  all  alterations  and  amendments  thereof,  until  hs 
shall  have  received  the  amount  payable  in  respect  of  his 
shares." 

Bule  32  (1),  "Every  dispute  between  the  society  and 
the  board  and  any  member  or  person  claiming  bj  or 
through  any  member  or  under  the  rules,  on  whtoh  ths 
decision  of  the  board  shall  not  be  deemed  satisfsctoi7» 
shall  be  settled  by  reference  to  arbitration,  parsasnt  to 
the  BnUding  Societies  Aot,  1874.  Five  arbitators  shsUbe 
elected  by  the  members  at  a  general  meeting,  none  of 
them  being  directly  or  indirectly  beneficially  iuterestad 
in  the  funds  of  the  society.  In  each  case  of  dispnts 
the  names  of  the  arbitrators  shall  be  written  on  pieces 
of  paper  and  placed  in  a  box,  and  the  three  whose  nsmss 
are  first  drawn  out  by  the  complaining  party  shall  be 
the  arbitrators  to  decide  the  matter  in  dispute." 

The  society  refused  to  pay  the  plaintiff  the  snoi  of 
£303,  claiming  under  the  new  rules  to  make  certaia 
deductions  therefrom,  which  reduced  this  sum  to 
£196  19s.  6d.  The  plaintiff  accordingly,  on  the  IStfa 
of  April,  1889,  brought  this  action  against  the  society 
to  enforce  bis  claim.  At  the  date  of  the  issue  of  ths 
writ  no  arbitrators  had  been  rleoted  either  under  the  w 
or  under  the  new  rules.  On  the  Ist  of  May,  1889, 
notice  was  given  to  all  the  members  (incladlog  the 
plaintiff)  that  a  special  general  meeting  or  the  membsii 
of  the  society  would  be  held  on  the  7th  of  M«y  for  ths 
purpose  of  electing  arbitrators  under  rule  32  of  the  new 
rules  The  meeting  was  held  and  five  arbitiaton 
were  elected.  On  the  8th  of  Hay,  1889,|the  sodsty 
took  out  this  summons  to  stay  all  further  prooeediags  a 
the  action,  and  that  the  action  and  all  matters  indispato 
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1»etweeii  the  plsfaitiif  and  the  society  might  be  referred 
to  arbitntioik  pitniuuEit  to  the  rales  of  the  society. 

Sir  Horace  Dawy,  Q.O.^  EveriU,  Q.C.,  and  FarwtU^ 
foi  the  lodety.^The  plaintiff  is  olain&ing  nndez  the  new 
rules ;  he  is,  therefore,  boond  by  them,  and  by  every 
alteration  of  them.  If  he  is  not  a  member  he  is  claim- 
ing throagb  a  member.  If  he  sues  the  society  he  mast 
sue  subject  to  the  statutory  provisions  of.  the  society, 
sad  one  of  those  provisions  is  that  all  disputes  shall  be 
referred  to  arbitration. 

Katpier-Higginay  Q.(7.,  and  Rutherford^  for  the 
plaintiff. — ^Bven  supposing  the  new  rules  do  apply,  and 
we  submit  they  do  not,  still  the  society  have  no  right, 
after  action  commenced,  to  fix  the  tribunal  to  decide 
the  question  at  issue.  They  do  not  ask  to  go  to  arbitra- 
tion under  the  old  rule,  and  they  could  not  do  so,  as  no 
appointment  of  arbitrators  was  made  at  the  time 
mentioned  in  the  rale :  Walker  v.  General  Mutual 
BuiUUng  Soeidy,  36  Oh.  D.  777  ;  36  W.  B.  Dig.  26. 

Ewetitiy  Q.C,  replied. 

NoBSH,  J.  (after  stating  the  nature  of  the  dispute 
and  the  provisions  of  the  original  rales  of  the  society, 
continued : — ). — ^Bale  77  seems  to  me  to  provide  for  the 
determination    of  such  a  dispute  as  that    which   has 
arisen  between    the    plaintifl    and   the    society — viz., 
whether  he  ia  entitled  to  receive  back  the  whole  of  his 
subsdiptionsy  or  whether  any,  and,  if  any,  what,  deduc- 
tions are  to  be  made  from  them  P    I  think  also  that  the 
qnesUon  ii  clearly  one  which  the  committee  are  unable 
to  determine^  because  the  matter  has  been  put  into  tbe 
hands  of  tbe  solicitors;  a  discussion  has  taken  place 
about  it,  and  it  is  because  the  committee  could  not 
determine  It  that  recourse  has  been  had  to  litigation, 
and  the  onlj  question  is,  whether  the  dispute  ought  to 
be  settled  bj  an  action  in  this  court  or  by  a  reference 
to  arbitratioii  P    The  rale  provides  that  fire  arbitrators 
are  to  be  elected  at  the  first  meetiag  of  the  society 
after  the  enrolment  of  its  rales.     I  have  already,  daring 
the  argument,  intimated  an  opinion  that  that  provision 
is  merely  directory  and  not  compulsory,  and  that,  if  for 
any  reason  it  happened  that  tbe  arbitrators  could  not 
be  i^pointed  at  the  first  mseting,  an  appointment  at  a 
eecoad,  and,  perhaps,  at  a  third,  meeting  would  not 
neeessarily  be  bad.     But  the  rule  is  very  important  as 
showfaig  that  what  is  contemplated  is  that  a  standing 
body  of  arbitrators  shall  be  elected  as  soon  as  possible 
before  any  of  the  questions  to  be  referred  to  them 
should  have  arisen,  and  it  is  out  of  that  standing  body 
so  elected   before  any  question   has  arisen   that  three 
arbitratoTi  are  to  be  chosen  by  lot  to  decide  any  dis- 
pute when  It  actually  has  arisen.    Under  that  rule  no 
arbitraton  irere  ever  appointed,  and  at  the  time  when 
the  plaintiff  gave  his  notice  to  withdraw,  on  the  1st  of 
April,  1887»  there  was  no  tribunal  constituted  under 
the  ralea    to    which    any  dispute  could   possibly    be 
referrsd,  beoaose  the  society  had  allowed  twenty-one 
ysaia  or  so  to  elapse  without  complying  with  that  re- 
qairement  of  tbe  rules. 

On  the  S4th  of  June,  1887,  four  months  afterwards, 
the  society  proceeded  to  incorporate  themselves  by 
regktration  nnder  the  Act  of  1874,  as  they  had  a 
perfect  right  to  do,  and  the  plaintiff,  acting  upon  that, 
hss  issued  hia  writ  against  the  society  as  defendants. 
Itwsa  snggeated  that  by  snicg  them  in  that  way  he 
had  estopped  himself  from  raising  any  objection  to 
tfaeirhaviag  all  tiie  rights  which  a  body  incorporated 
mider  that  Aet  might  have.  I  do  not  see  that  he  has 
done  aajthia^  of  the  kind.  He  has  recognized  the 
faet^  to  wfclcb  he  coold  not  shut  his  eyes — viz,  that 
the  sodcty,  the  persons  against  whom  he  asserted  a 
ctoiniy  hod  become  an  incorporated  body.  Before  they 
wen  ineorpontod  they  could  only  be  sued  in  the  names 
cf  Che  tnisteea.    But  so  soon  as  the  society,  which  is  the 


same  body  of  persons  which  was  f  ormsrly  untncorporatedi 
became,  by  virtue  of  the  registration,  capable  of  being 
sued  itself  it  was  perfectly  competent  to  the  plaintiff  to 
sue  it,  and  in  my  opinion  he  is  in  no  worse  position  in 
so  suing  them  than  if  they  had  remained  unincorporated 
and  he  had  sued  the  trastees.  [His  lordship  then  read 
rales  15  and  32  of  the  new  rales,  and  continued:—] 
Tbe  first  question  raised  with  regard  to  these  rules  is 
the  important  one  whether  they  bind  tbe  plaintiff,  who 
had,  under  the  old  rules,  ceased  to  be  a  member  of  the 
society,  by  giving  his  notice  to  withdraw  before  the 
incorporation  of  the  society  and  before  the  new  rules 
were  passed.  That  point  I  do  not  think  it  necessary  to 
decide  on  the  present  occasion,  and  I  do  not  intend  to 
decide  it. 

I  am  not  satisfied  that  the  new  rules  are  binding  on 
the  plaintiff.  I  may  put  this  by  way  of  illastration. 
Suppose  the  original  rules  had  provided  that  all  disputes 
should  be  referred  to  the  declsou  of  two  arbitrators,  one 
to  be  nominated  by  the  person  who  had  the  dispute  with 
the  society  and  the  other  by  the  society,  and  that  the 
ttro  arbitrators  might  appoint  an  umpire.  Suppose 
that,  after  a  member  had  given  notice  to  withdraw,  and 
a  question  had  arisen  as  to  what  was  due  to  him  from 
the  society,  would  it  be  open  to  tbe  society  to  prooeed  to 
repeal  the  rule  which  I  have  supposed  to  exist,  and  to 
substitute  for  It  a  new  rule  that  any  dispute  should  be 
decided  by  a  person  to  be  nominated  solely  by  them- 
selves. It  would  take  a  great  deal  of  argument  to  con- 
vince me  tbat  anything  in  the  rules  would  authorize 
them  to  make  such  alteration  as  that  directly  affecting 
a  person  who  had  ceased  to  be  a  member.  I  put  this 
case  to  show  tbe  difiaoulty  which  I  feel ;  but,  as  I  have 
just  said,  I  express  no  opinion  on  the  point.  I  will 
assume  for  the  purpose  of  my  present  decision  that  the 
new  rules  apply  to  tbe  plaintiff. 

Bat,  still,  in  my  opinion,  he  is  not  bound  to  submit  to 
arbitration,  and  for  this  reason.  The  old  rules,  as  I 
have  pointed  out,  require  that  there  should  be  standing 
arbitrators  appointed  from  the  first.  In  tbe  new  rule  as 
to  arbitration  there  is  an  alteration  of  the  language.  It 
does  not  say  when  the  arbitrators  are  to  be  appointed ; 
all  it  says  is,  that  '*  five  aibitrators  shall  be  elected  "  by 
tbe  members  at  a  general  meeting.  But  it  goes  on  to 
give  directions  as  to  what  is  to  be  done  in  each  case  of 
diflpute — namely,  th  ^t,  out  of  a  body  of  arbitrators  who 
are  supposed  to  be  then  existing— a  stsnding  body  of 
arbitrators — three  are  to  be  selected  by  lot  This  is 
based  on  the  assumption  that  tbe  society  have  already  done 
their  duty  by  electing  five  good  and  competent  arbitrators 
for  the  general  purpose  of  arbitration,  and  then  the 
bargain  is  that  three  persons  chosen  by  lot  out  of  the 
five  shall  decide  tbe  ditpute.  Iti  is  quite  a  different 
thing  to  say  thnt  any  dispute  is  to  be  referred  to  the 
decision  of  a  tribunal  such  as  that  to  which  I  am  now 
asked  to  send  this  dispute.  No  arbitrators  had  been 
appointed  under  the  original  rales,  and  no  arbitrators 
had  been  appoioted  under  the  new  rules  down  to  the 
time  when  tbe  dispute  arose.  It  is  found  that  the  board 
cannot  settle  it,  and  the  parties  must  settle  it  in  some 
legal  way,  and,  there  being  no  other  course  open  to  the 
plaintiff,  he  issued  his  writ  in  the  action.  At  the  time 
when  tbe  writ  was  issued  the  dispute  coald  not  be 
referred  to  arbitration,  because  there  were  no  arbitrators 
to  whom  it  could  be  referred,  and  it  ie  impossible  for  me  - 
to  ssy  that  it  was  not  open  to  the  plaintiff  to  issue  a  writ^ 
for,  if  that  were  so,  the  omission  cf  the  society  to  appoint 
arbitrators  would  deprive  him  of  any  remedy  at  all.  In 
my  opinion,  therefore,  the  plaintiff  was  perfectly  Justified 
in  commencing  his  action. 

Then,  after  the  writ  has  been  served,  the  society  pro- 
ceeded to  elect  arbitrators  by  calling  a  general  meeting 
of  the  members,  at  which  fire  persons  were  elected. 
They  are  said  to  perfectly  competent  and  trustworthy 
perrons,  and  I  have  not  the  slightest  reason  to  doubt  it. 
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In  bx  Ptls  WoBxa  (Lzkitbd). 


High  Oouis, 


Bnt»  still,  I  do  not  consider  that  thej  constitute  a 
tribunal  such  as  is  contemplated  by  the  rule*  The 
tribunal  is  to  be  a  standing  body  of  arbitrators,  out  of 
whom,  when  a  dispute  arises,  three  are  to  be  chosen  by 
lot ;,  whereas,  what  has  really  happened  is  this :  no 
arbitrators  to  whom  the  matter  could  be  referred  were 
elected  until  after  the  dispute  had  gone  so  far  that  an 
action  had  been  commenced,  and  then  the  society — the 
defendants  to  the  action — proceeded  to  nomine te  the 
Judges  who  were  to  decide  the  action,  and  they  ask  me 
to  say  that  the  judges  so  nominated  are  the  only  persons 
who  can  deal  with  the  matter.  I  do  not  doubt  that  they 
have  been  properly  elected,  or  that  they  are  a  very  good 
body  of  arbitrators,  perfectly  competent  to  deial  with  any 
dispute  which  may  hereafter  arise.  But,  in  my  opinion, 
the  tribunal  contemplated  by  the  rule  to  decide  a  dispute 
between  a  member  and  the  society  is  to  consist  of  three 
persons  to  be  elected  by  lot  out  of  the  standing  body  of 
arbitrators  at  the  time,  and  it  is  not  open  to  the  society, 
after  the  dispute  has  arisen,  to  proceed  to  nominate  the 
persons  three  of  whom  are  to  be  the  judges  of  the  dis- 
pute. It  is  quite  true  that  these  gentlemen  were  ap- 
pointed at  a  general  meeting,  but  it  was  a  general  i 
meeting  of  the  members  of  the  society  who  are  the  ^ 
defendants.  The  general  meeting  would,  in  all  proba- 
bility, adopt  the  persons  whose  names  are  submitted  to 
it,  and  those  persons  would  be  nominatod  by  somebody. 
It  is  suffloienc  to  pre?ent  my  sending  the  matter  to  such 
a  tribunal  that  these  gentlemen  may  have  been  nomi- 
nated by  the  committee  or  the  directors,  or  some  of 
them,  expressly  because  they,  or  some  or  one  of  them, 
are  or  is  known  to  hold  a  particular  view  on  this  subject. 
Honest  and  impartial  men  I  do  not  doubt  they  are,  but 
atill,  they  may  have  been  elected  because  of  their 
known  views  on  this  subject.  In  my  opinion  the 
tribunal  to  which  a  dispute  of  this  sort  is  to  be  left  is 
not  one  to  be  chosen  by  lot  out  of  a  body  of  persons 
elected  by  one  of  the  parties  to  the  dispute  after  the  dis- 
pute has  arisen* 

I  think,  therefore,  that,  this  action  having  been 
properly  commenced,  cannot  be  put  an  end  to  by  re- 
ferring the  dispute  to  arbitrators  thus  elected.  I  must, 
therefore,  dismiss  the  summons.  The  costs  of  the  plain- 
till  will  bo  his  in  any  event. 

Solicitors  for  the  plaintiff,  RowdiffeB,  Rawle,  dt  Oo.^ 
for  Brtmner  &  Sons,  Liverpool. 

Solicitors  for  the  society,  NorrU,  Alhn^  ds  Ohaftnan^ 
for  J*  X.  Jchnsfm,  Liverpool. 


Ohan.  Div.  1 
Stirling,  J.  I 


Nov.  16, 23, 1889 ;  Jan.  18. 


Ih  re  Ptlb  Wosks  (Limited),  (a.) 

Company — Winding  up^^ Mortgage  of  uncalled  capital 
— Priority  of  mortgagee  over  uneeeured  creditora — 
Companiee  Ad,  1862,  as.  16,  38,  75,  98,  101, 133. 

A  company  hy  its  memorandum  of  cuiociaiion  xoae 
empowered  (inter  alia)  to  borrow  money  by  mortgage  or 
ctherwiee^  and  ieeue  bonde  and  mortgage  debentures  and 
otiier  eecuritiee  founded  or  based  upon  all  or  any  of  the 
real  and  pereonal  aeeets  or  on  the  credit  of  the  company* 
The  artuues  of  associaiion,  which  bore  even  date  with  the 
memorandum  of  aBaodation,  provided  that  the  directors 
might  borrow  on  mortgage  of  all  or  any  part  of  the 
property  of  the  company^  and  either  with  or  witfiout 
induding  in  any  such  mortgage  all  or  any  definite 
proportion  of  tJie  capital  of  the  company  then  uncdUed, 

(••)  Bepozted  by  W.  Ivikbt  OooX|  Esq.,  Barrister-at- 
Law« 


such  sums  <u  ikey  might  from  time  to  time  ihivk  a> 
pedient. 

The  company  executed  certain  mortgagee  of  iheir 
property,  induding  portiona  of  their  uneaUed  «ip^ 
ana  subaequently  went  into  liquidation* 

Held,  that,  the  memorandum  and  artidea  of  oaiocis- 
tion  mutt  be  read  iogdher,  and  that  so  reading  them,  the 
company  heul  power  to  mortgage  its  unoaQed  capitd. 

Hdd,  cUao,  that  the  mortgages  were  valid  and  efednid 
against  the  unsecured  creditors,  mdipithstanding  Hi 
winding  vp* 

In  re  Pbcenix  Bessemer  Steel  Co.,  44  L.  J.  Ck  MS, 
23  W.  R.  Dig.  45,  followed. 

Griesell's  case,  14  W.  JL  1015,  L.  B.  1  Ck  SS8; 
Black  &  Oo.'s  case,  21  W.  E.  249,  L.  R.  8  Oh.  254;  aid 
In  re  Whitehouse  &  Co.,  27  W.  B.  181,  9  Gk  D,  m, 
distinguished* 

Adjourned  summonses. 

These  were  three  summonses  raising,  undsr  drema- 
stanoes  which  varied  somewhat  in  detail,  the  qnestion 
whether  the  mortgagees  of  uncalled  capital  wero  entitlsd 
to  be  paid,  what  was  due  on  the  mortgages,  ont  of  calli 
made  in  the  winding  up  iu  priority  to  the  anMoand 
creditors  of  the  company. 

The  company  was  registered  In  1880  with  s  bmoio- 
randum  of  association,  which  defined  the  objeets  of  the 
company  to  be  (amongst  others)— (Z)  to  borrow  snusf 
by  mortgage  or  otherwise,  receive  money  on  depoili 
and  issue  transferable  and  other  bonds  and  mot^^e 
debenture  and  other  securities,  founded  or  bsied  apoa 
all  or  any  of  the  real  and  personal  assets  or  on  the  cndit 
of  the  company. 

By  the  articles  of  association,  which  bore  evsn  dste 
with  the  memorandum  of  association,  it  wss  proiidfld 
(article  3)  that  the  board  of  directors  *'  may  fron  tisw 
to  time  borrow  on  bonds  or  debentures  of  the  oompuy 
or  on  mortgage  of  all  or  any  part  of  the  property  of  tiie 
company,  and  either  with  cr  without  indodJeg  is  sdj 
such  mortgage  all  or  any  definite  proportion  of  tk» 
capital  of  the  company  then  uncalled,  such  raou  of 
money  as  they  from  time  to  time  think  expedient" 

The  mortgages  in  question  were  as  follows  :— 

1.  A  mortgage,  dated  January  3,  1882,  infivoorot 
Frederick  Greenwood  and  John  Brooke  Greeowood,  1^ 
which,  first,  all  the  then  uncalled-np  amounts  o(  ^  po* 
share  on  3,500  preferred  shares  of  the  compsny;  va^ 
secondly,  all  the  personal  property,  assets,  sod  eiMi 
which  then,  or  at  any  time  during  the  oontbwsDoe  of 
the  security,  should  belong  to  the  company,  bat  not 
including  any  uncalled  capital  of  the  compsny,  exeojpt 
that  thereinbefore  expressly  mentioned,  were  ssoignodto 
secure  repayment  of  an  advance  of  £2,600. 

2.  A  mortgage  dated  May  3,  1886,  in  Uwax  fi 
Bobert  M'llwraith  and  Edward  Cbtto,  wbersl^  ths 
uncalled  amounts  of  £4  per  share  on  5,000  shareo  o(  tiis 
company  were  assigned  by  way  of  security  agsinot  tsf 
loss  or  damage  which  M'llwraith  and  Gotto  migbtifli*^ 
tain  by  reason  of  their  having  guaranteed  to  the  B*^^ 
Linen  Go.'s  bank  the  repayment  of  a  ium  of  iSySOv 
advanced  by  the  bank  to  the  company,  sad  i 
guaranteed  to  the  Loudon  and  North- Western  Btilnf 
do.  and  to  the  Great  Western  Bailway  do.  the  psyB^*^ 
of  such  sum  as  might  be  due  to  those  railway  eof^ 
panics  by  the  company  for  carriage  of  goods  apoa  thor 
ledger  account  with  the  railway  companies.  j 

3.  A  mortgage,  dated  August  10,  1887,  in  f^voeioC 
Ferdinand  Gautier,  whereby  the  uncalled  amoaatsoC^ 
per  stare  on  5,000  shares  of  the  company  were  l^^i^ 
to  the  prior  mortgages)  assigned  to  secore  an  sdfssss  oC 
£4,000.  .1 

4.  A  mori^age,  dated  October  28,  1887,  in  ^^^f^ 
Bobert  imwraith,  whereby  the  uncalled  amounts  of » 
per  share  on  5,000  shares  of  the  company  were  >**'0'^ 
subject  to  the  prior  mortgages,  to  secure  an  adrssoe  oV 
£3,000. 
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High  Ooust. 


Izf  BB  Fna  WoBKs  (LmTBD), 


High  Court. 


SasHngWy  Q.C.^  and  F.  Whinney^  for  F.  Gktatier's 
fls'mmonfl. — In  order  to  ascertain  whether  the  mortgage 
la  TaUd  the  raemorandum  mast  ba  read  with  the  con- 
temporaneons  artides  of  aeaooiatioa:  In  re  Phmnim 
Bcutmar  SUd  Co,,  44  L.  J.  Ob.  683»  23  W.  B.  Dig.  45. 
Beading,  therefore,  sub-section  (Q  of  the  memorandum 
'With  article  3  of  the  articles  of  association  the  company 
-were  empowered  to  mortgage  their  uncalled  capital. 
nie  present  case,  therefore,  differs  from  Bank  of  Houih 
Amtralia  t.  Abrahame^  23  W.  B.  668,  L.  B.  6  P.  0. 
S66,  where  it  was  held  that  the  memorandum  of 
aaannfatton  did  not  aathorize  a  charge  on  uncalled 
eapitaL  The  mortgage,  therefore,  being  Talid,  is  not 
afieoted  by  the  winding  up :  In  re  Plmnia  Beeeemer 
BUd  Co,;  HouHxrd  t.  Patent  Ivory  Manufacturing 
Gk,  36  W.  B.  801,  38  Gh.  D.  166. 

Bmekl&yf  Q,C.,  and  Aehtoorth  Jama,  for  M'llwraith 
aad  GMto's  summons,  adopted  the  same  argument.— 
H'llwraith  is  the  holder  of  583  shares  and  Gotto  of  300 
aharea  in  the  company,  and  the  question  is  whether  they 
can  haTO  a  charge  on  calls  to  be  paid  by  themseWes. 
We  submit  they  can.  The  calls  here  are  not  the 
property  of  the  company,  bat  of  the  mortgagees.  All 
that  the  company  is  entitled  to  is  the  equity  of  redemp- 
tion. Black  A  CoJe  eaae,  21  W.  B.  249,  L.  B.  8  Oh. 
254,  and  GriMadVe  ease,  14  W.  B.  1015,  L.  B.  1  Oh. 
528,  have  no  application  to  the  present  case.  There  is 
no  question  of  set-ofE. 

HasKnge,  Q.G.,  and  F*  Whinney,  for  Greenwoods' 
■a]nmons.---Oreenwood,  in  addition  to  his  charge  on  the 
nnoolled  capital,  has  a  charge  on  the  general  assets  of 
the  company. 

Oifard,  Q,C.t  and  Haldane,  for  the  ofBcial  liquidator. 
-^In  In  re  Fhmnix  Beeeemtr  Steel  Co,  and  Howard  t. 
Afenf  /vory  Manufacturing  Oo.  the  Judges  dwelt  upon 
the  fact  that  it  was  the  memorandum  of  association 
which  empowered  the  company  to  charge  its  uncalled 
capital.  Here,  although  the  articles  do  give  that  power, 
they  must  be  controlled  by  the  memorandum,  which, 
1^  snb-seetion  (2),  lioits  it  to  personal  security  of  the 
company. 

Fhijpeon  Beale,  Q,C;  and  Oareon,  for  Swan  and 
VcQneen,  two  unsecured  creditors,  who  had  been  ap- 
pointed to  represent  the  rest— The  mortgsges  in  quee- 
tion  ore  toid  as  against  the  unsecured  creditors  of  the 
company.  A  company  under  the  Oompanies  Act,  1862, 
liaa  no  power  to  bind  its  calls  made  in  a  winding  up, 
whateTcr  may  be  its  powers  as  regards  calls  made  by 
ita  directora.  It  can  only  mortgage  such  calls  as  it  has 
power  to  make.  The  power  of  a  liquidator  to  make 
calls  is  independent  of  that  of  the  directors,  and  woald 
rabrist  without  it.  The  calls  so  made  by  him  constitute 
a  fund  for  the  special  purposes  of  the  Act.  Throughout 
the  decided  cases  there  is  a  confusion  between  the 
liability  of  a  shareholder  to  pay  calls  on  his  shares  and 
that  of  a  contributory  to  contribate  to  the  assets  of 
the  company  in  the  event  of  its  being  wound  up — i,e,, 
Ae  liability  by  contract  and  that  by  statute.  In  re 
FhamsB  Beeiemer  Steel  Co.  and  Howard  ▼.  Patent 
Ivory  Manufacturing  Co,,  upon  which  the  mortgagees 
rdy,  are  inconsistent  with  the  reasoning  upon  which 
those  decisions  are  based,  and  should  not  be  followed. 

They  also  referred  to  the  Oompanies  Olauses  Act,  1845, 
a.  38;  Companies  Act,  1862,  ss.  16,  25,  33,  36,  38, 
15, 98,  133 ;  Oompanies  Act,  1867,  s.  11 ;  Stanley^  case, 
IS W.  B.  894,  4  Do  G.  J.  &  S.  407;  GriueirB  case;  Ex 
parte  Mackenzie,  17  W.  B.  343,  L.  B.  7  Eq.  240 ;  iVehb 
T.  WhiJSn^  L.  B.  5  H.  L.  711 ;  Black  it  Co/s  ease; 
Bank  of  South  Australia  ▼.  Abrahama;  In  re  White- 
JUmte  d  Co.,  27  W.  B.  181,  9  Oh.  D.  595 ;  Muir  y.  City 
of  Qlaagow  Bank,  6  Ot.  Bess.  Oas.,  4th  ser.,  401 ;  Bur- 
geul's  eaee,  28  W.  B.  792,  15  Oh.  D.  507 ;  Trevor  ▼• 
WhUworthf  36  W.  B.  145, 12  App.  Oas.  409;  Lindley  on 


Partnership,  5th  ed.,  p.  3.  [Stibldto,  J.,  referred  ta 
Hohinaon*$  Executor^  oaee,  2  De  G.  H.  &  G.  517 ;  on 
app.  5  W.  B.  126,  6De  G.  M.  &  G.  572.] 

Hcutinge,  Q,0,,  replied. 

Cur*  adv,  vult* 

Jan.  13.— SriRLnro,  J.,  stated  the  facts  and  con« 
tinned : — It  was  laid  down  in  Bank  of  South  Auiindia 
T.  Abrahams  that  the  right  of  a  company  to  unpaid 
capital  **is,  strictly  speeking,  more  in  the  nature  of 
power  than  of  property;  and,  although  that  which  a 
man  has  power  to  make  his  own  may  be  charged  as  well 
as  that  which  is  actually  his,  it  requires  apt  and  proper 
words,  or  a  sufficient  context,  to  have  this  effect.*'  It 
wss  held  by  Jessel,  M.B.,  in  the  case  of  In  re  Fhmnia 
Besicmer  Sted  Co.  that  the  apt  and  proper  words,  or 
sufficient  context,  need  not  be  found  in  the  memoran- 
dum of  association  itself,  and  that  it  is  sufficient  if  they 
are  contained  in  contemporaneous  articles  of  association. 
The  principles  on  which  he  arrived  at  this  conclusion  are 
thus  stated  (44  L.  J.  Ob.  685):— '*  The  memorandum 
and  articles  are  contemporaneous  documents,  and  the  rule 
of  construction  is  that  if  contemporaneous  documents  can 
be  read  in  two  ways,  in  one  of  which  they  appear  con- 
sistent and  in  the  other  inconsistent,  the  construction 
is  to  be  preferred  which  will  render  them  consistent. 
Another  principle  is,  that  it  one  of  two  contemporaoeous 
documents  is  ambiguous  in  its  terms,  but  the  other  is 
clear,  ihen  force  is  to  be  giren  to  the  one  whose  terms 
are  clear,  so  as  to  interpret  the  one  containing  ambigu*  * 
one  terms."  Similsr  principles  were  acted  upon  by  the 
same  learned  judge  in  the  case  of  Harrison  ?.  MtoBican 
Railway  Co.,  23  W.  B.  403,  L.  B.  19  Eq.  358,  aod,  so 
far  as  they  related  to  the  matter  now  under  considera- 
tion, do  not  appear  to  be  affected  by  the  qualifications 
suggested  by  the  Oourt  of  Appeal  in  Guinness  ▼.  Land 
Corporation  of  Ireland,  31  W.  B.  341,  22  Ob.  D.  349. 
I  propose,  therefore,  to  act  upon  that. 

Now  the  memorandum  of  association  in  the  present 
case  empowers  the  company  "  to  borrow  on  mortgage  or 
otherwise."  Mortgage  of  what  P  The  contemporaneous 
articles  of  association  say,  *'  On  mortgage  of  all  or  any 
part  of  the  property  of  the  company,  either  with  or 
without  including  in  any  such  mortgage  all  or  any  defi- 
nite proportion  of  the  capital  of  the  company  then 
uncalled.*'  Those  words,  read  with  those  in  the  memo- 
randum of  association  authorize  a  mortgage  of  uncalled 
capital  certainly  along  with  other  property  of  the  com- 
pany to  secure  an  advance.  Farther,  the  memorandum 
authorizes  the  issue  of  **  mortgage  debenture  and  other 
securities  •  .  .  founded  on  all  or  any  of  the  real  or 
personal  assets  or  on  the  credit  of  the  company."  If  it 
is  conceded  (as  was  contended  in  argument)  that  the 
strict  or  primary  meaning  of  the  word  "  assets  "  is  pro- 
perty, and  that  it  would  not  include  uncalled  capital  in 
the  absence  of  a  context,  still  the  articles  of  association 
show  that  uncalled  capitol  was  intended  to  be  available 
as  the  subject-matter  of  a  security,  and  I  should  there- 
fore hold,  if  necessary,  that  there  is  here  found  a 
context  sufficient  to  show  that  the  word  **  assets,"  as 
used  in  the  memorandum,  is  used  in  a  sense  which 
includes  uncalled  capital.  I  am  of  opinion,  therefore, 
that  the  mortgage  of  the  3rd  of  January,  1882,  which 
includes  both  uncalled  capital  and  other  property  of  the 
company,  is  authorised  by  the  express  terms  of  article 
3.  In  the  other  mortgages  the  subject-matter  of  the 
security  is  uncalled  capital  only ;  and  it  is  suggested 
that,  as  they  include  no  part  of  the  property  of  the 
company  strictly  so  called,  they  do  not  fall  within 
article  3.  In  my  opinion,  however,  article  3  dearly 
shows  an  intent  that  the  company  should  have  power  to 
mortgage  uncalled  capital. 

It  is  said  that  the  words  **  such  mortgage"  in  article 
3  mean,  as  the  article  ought  to  be  read,  a  mortgage  of 
all  or  any  part  of  the  property  of  the  oompanyi  which 
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ironld  not  ioolade  the  anoalled  oapitaL  The  reaalt  of 
^bat  would  be  that  a  mortgage  of  UQcalled  oapltal  alone 
woald  be  in?alid»  whereas  if  it  inoladed  any  part,  bow- 
ever  small,  of  the  other  property  of  the  company,  it 
would  be  Talid.  I  do  not  think  that  sach  a  narrow  oon- 
stractlon  ought  to  prevail,  and  I  prefer  reading  the 
words  "  such  mortgage  *'  as  meaning  a  mortgage  given 
^to  secure  money  borrowed  by  the  company  generally. 
In  my  opinion,  therefore,  the  mortgages  of  the  10th  of 
Angnet  and  the  28th  of  October,  1887,  are  within  the 
.power.  There  remains  the  question  whether  such  a 
mortgage  may  be  given  by  way  of  indemnity,  as  in  the 
case  of  the  mortgage  of  the  8rd  of  May,  1886.  I  post- 
pone, however,  for  the  present,  the  consideration  of  this 
question,  and  proceed  to  consider  whether  these  charges, 
which  I  have  held  to  be  valid,  are  effectual  against  un- 
aecured  creditors  as  regards  calls  made  in  the  winding 
up,  it  being  contended  that  a  company  formed  under 
the  Companies  Act,  1862,  has  no  power  to  bind  such 
calls,  whatever  may  be  its  powers  as  regards  calls  made 
by  the  directors.  Now,  the  order  made  in  In  re  Phanix 
Bestemer  8ttel  Co.t  already  referred  to  (of  which  I  have 
obtained  a  copy),  contained  an  expression  of  opinion  that 
the  mortgagees  had  under  their  mortgage  a  first  charge 
on  the  unpaid  capital  of  the  company  and  on  the 
proceeds  of  all  future  calls  made  and  to  be  made  on  the 
shares  in  the  company;  and  it  was  ordered  that  the 
liquidator  should  get  in  the  unpaid  capital  under  the 
•direction  of  the  Judge,  and  should  place  the  same  and 
the  proceeds  of  all  future  calls  to  be  made  on  the  shares 
in  the  company  to  a  separate  fund  to  be  entitled  <*  calls 
in  respect  of  unpaid  capital "  ;  and  the  unpaid  capital  and 
the  proceeds  of  any  future  calls  were  not  to  be  dealt 
with  by  the  liquidator  without  notice  to  the  mortgagees. 
It  therefore  appears  that  the  mortgagees  were  recognized 
and  dealt,  with  by  the  court  as  hav iog  a  charge  not  only 
on  calls  made  by  the  directors  but  on  those  to  be  made 
in  the  winding  up  ;  but  no  notice  of  any  suggestion  of  a 
difference  between  them  is  to  be  found  either  in  the 
arguments  of  counsel  or  the  judgment  of  Jessel,  M.B., 
as  reported.  A  similar  decision  appears  to  have  been 
given  by  Kay,  J.,  iu  Howard  v.  Patent  Iv&ry  ManU' 
facturing  Co.t  but  here  also  there  is  a  like  silence  as  to 
any  distinction  between  calls  made  before  and  those 
made  after  the  commencement  of  the  winding  up.  It 
is  now  contended  that  these  decisions  ought  not  to  be 
followed  on  the  ground  that  they  are  inconsistent,  it  not 
with  other  oases  binding  on  me,  at  all  events  with  the 
grounds  on  which  the  decisions  in  those  other  cases  are 
based.  Before  proceeding  to  consider  those  oases  I  may 
jremark  that  in  the  earliest  or  one  of  the  earliest  cases  in 
which  the  validity  of  a  mortgage  of  unpaid  capital  was 
oonaidered — viz.,  StanUy^a  ease.  Turner,  L.J.,  appears 
to  have  rested  his  decision  against  the  validity  of  the 
charge  on  the  ground  that  it  would  be  inconsistent  with 
the  discretion  vested  in  the  directors  as  to  the  making  of 
calls.  This,  however,  was  set  aside  by  Jessel,  M.B.,  in 
the  Phcentx  Baeemer  Steel  CoJe  ease,  who  relied  mainly 
on  the  analogy  furnished  by  section  38  of  the  G&mpanies 
Clauses  Act,  1845,  which  expresely  confers  power  **  to 
mortgage  the  future  calls  on  the  shareholders." 

In  In  re  Bankty  Brook  Coal  Co.^  18  W.  E.  427, 
L.  B,  9  Eq.  721,  a  charge  was  given  on  the  proceeds  of 
A  call  proposed  to  be,  but  not  actually  made.  The  call 
was  afterwards  made,  but  before  the  proceeds  were  got 
in  a  winding  up  commenced.  It  was  held  by  James, 
L.J.  (then  Vice-chancellor)  that  the  charge  was  v^lid, 
and  the  liquidators  were  ordered  to  apply  the  proceeds 
of  the  caU  towards  payment  of  the  debt  secured  by  the 
charge.  I  do  not,  however,  treat  this  as  an  authority 
directly  in  favour  of  the  mortgagees  in  this  case;  for 
the  order  made  in  In  re  Sankey  Brook  Coal  Co.  related 
to  the  proceeds,  not  of  a  call  made  by  the  liquidators, 
bat  of  one  made  by  the  directors,  which  (as  is  shown  by 
SUme  V.  City  and  County  Bank,  3  0.  P.  D.  282,  26 


W.  B.  Dig.  42),  the  liquidators  had  power  to  snforae. 
Uut  it  may  be  (and  it  is  suggested  in  argumeat),  thit  a 
directors'  call  so  enforced  is  subject  to  charges  fran 
which  a  call  made  by  the  liquidator  would  be  fre&  The 
cases  on  which  reliance  is  placed  i^  oppotitlon  to  tbe 
summons  are  mainly  OrieeeU^s  caee.  Blade  i  (7o.'i 
cote,  and  In  re  Whitehouae  &  Co.,  all  of  which  wm 
decided  on  the  terms  of  the  Companies  Act^  1862,  and 
particularly  on  sections  16,  33  (sub-section  4),  75,  98, 
101,  and  133.  [His  lordship  then  read  section  16«  ob> 
serving  that  it  related  to  moneys  payable  in  pnnuinoe 
of  the  conditions  and  regulations  of  the  company,  fle 
also  read  section  38,  as  to  the  liability  of  present  and 
past  members  of  a  company  in  the  event  of  a  wiadiog 
up,  and  sub-aection  (4)  of  that  section,  that  in  the  mm 
of  a  company  limited  by  shares  no  contribution  diaU  be 
required  from  any  member  ezoeeding  the  amoimt,  if 
any,  unpaid  on  the  shares  in  respect  of  whidi  he  if 
liable  as  a  present  or  past  member.  He  then  read  eee- 
tion  75,  as  to  the  liability  to  contribute  to  the  isieti  of 
a  company  in  a  winding  up  creating  a  spedaltj  d^ ; 
and  sections  98,  101,  and  133,  sub-section  (1).  He  ob- 
served that  it  was  plain  from  sections  38  and  75  thit 
the  liability  under  section  38  was  treated  in  tbe  AetM 
a  different  liability  from  that  whioh  was  crested  by 
section  16,  and  that,  by  the  first  portion  of  section  101, 
contribution  under  section  38  was  excluded  from  thit 
section.  He  continued :— ]  Now,  in  QrieadVB  cm  the 
company  was  being  wound  up  under  supervieioa ;  calli 
were  being  made  in  the  winding  up,  and  the  qoeiiioa 
was,  What  were  the  rights  of  a  contributory  who  wh 
also  a  creditor  of  the  company  ?  It  was  held  that  the 
debt  could  not  be  set  off  against  calls,  but  that  the  ood- 
tributory  muet  first  pay  his  calls  and  then  he  would  be 
entitled  to  receive  a  dividend  pari  pauu  with  the  okhiK 
creditors.  Lord  Chelmsford,  in  delivering  the  jadgeuoft 
of  the  court,  said  :— '*The  question  depends  entirely  apes 
the  construction  of  the  Companies  Act,  1862.  •  •  *,  ^ 
considering  the  questions  involved  in  these  applicstiooi 
the  primary  intention  of  the  Legialatnre  in  the  promkiiu 
relating  to  tho  winding  up  of  companies  must  be  is- 
garded.  That  intention  is  expressed  iu  the  ISSidieo- 
tion  of  the  Act,  as  being  '  that  the  property  of  the  oon- 
pany  shall  be  applied  in  satisfaction  of  its  liabilitiei  jtari 
paaau,  and  subject  thereto  shall,  unless  it  be  otherwiie 
provided  by  the  regulations  of  the  company,  be  dutd- 
buted  amongat  the  members  according  to  their  zighti 
and  interests  in  the  company.' "  Then  later  on  he  laid: 
— '*  It  appears  to  me  to  be  quite  clear  that  the  aoioa&t 
of  the  call  not  paid  cannot  be  set  off  against  the  debt. 
The  Act  creates  a  scheme  for  the  payment  of  the  debti 
of  a  company  in  lieu  of  the  old  oourse  of  iesuisg  exeea- 
tion  against  individual  members.  It  removes  the  rights 
and  liabilities  of  parties  out  of  the  sphere  of  the  ordinsiy 
relation  of  debtor  and  creditor  to  which  the  law  of  let* 
off  applies.  Taking  the  Act  as  a  whole,  the  call  ii  to 
come  into  the  assets  of  the  company,  to  be  applied  with 
the  other  assets  in  payment  of  debts.  To  allow  aiet- 
off  against  the  call  would  be  contrary  to  the  whole  aoope 
of  the  Act.  In  support  of  this  view  it  will  be  aaffid^at 
to  refer  again  to  the  133rd  section,  as  to  the  satisfaotioft 
of  the  liabilities  of  the  company  pari  pauu.*'  Then  he 
proceeded  to  deal  with  section  101,  upon  which  he 
relied,  but  to  which  I  need  not  refer. 

In  Black  dt  CoJe  case  the  company  was  being  woundup 
by  the  court.  The  contributories  had  entered  into  an  sgn*- 
ment  with  thecompany  for  the  supply  of  locomotiveenginj^ 
one  term  of  whioh  was  that  during  the  continuance  of  tiie 
agreement  the  contributories  might  set  off  against  the 
calls  upon  all  or  any  of  their  shares,  the  amount  doe  to 
them  from  the  company  and  for  which  ^^^J.^^^f^ 
company's  acceptances.  It  was  held  that  this  apeotfl 
contract  as  to  set-off  was  not  available  as  regards  oiu 
made  in  the  winding  up.  What  the  Lord  ChanosDffi 
Lord  Selbome,  there  said  was  :— "  The  point,  theie«ort» 
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vbich   bis   bononr  bas  decided  is  simply  tbis— -tbat  a 
company  may  contract  witb  one  of  its  sbareholders  so  as 
to  take  bim,  in  case  of  a  winding  np,  oot  of  the  law 
laid  down  in  Oriasdrs  etue,  and  give  bim,  in  aubataooe, 
a  rigbt  to  be  paid  out  of  bis  own  calls  in  preference  to 
other  creditors  ;  wbioh  rigbt,  bat  for  snob  special  con- 
tract, he  wonld  not  hare  bad.    It  is  probably  enough  to 
•ay  that  the  law  gmerally  bas  been  settled  by  OriaaelVa 
COM  opon  the  interpretation  of  the  Act  of  Parliament, 
and  of  the  rales  laid  down  in  tbat  Act  of  Parliament,  as 
to  the  mode  in  which,  under  a  winding  np,  the  money 
atiiing  from  calls  is  to  be  applied  in  pigment  of  the 
creditors  pori  panu,  and  without  preference.      That 
caae  (being  decided  by  an  authority  which  we  ought  to 
treat  as  binding  on  ourselyes,  even  if  we  doubted  that  it 
was  right)  has  determined  that  in  general  such  a  set-off 
is  oot  to  be  allowed.     That  decieion  beiug  founded  upon 
tbe  ioterpretation  of  the  Act  of  Parliament,  it  is  rery 
dii&cuU  to  understand  how  it  can  be  seriously  argued 
that  a  company  and  one  of  its  shareholders  can,  by  any 
agreement  they  choose  to  enter  into  between  tfaemselres, 
OTerride  and  relieto  tbemseltes  from  tbe  operation  of  the 
Act  of  Parliament.     The  priociple  of  the  winding-up 
enactments  is  like  tbat  of  the  Baukruptcy  Acts.     .     .    . 
Tbat  being  so,  it  ia  impossible  to  entertain  tbe  idea  that 
if  the  law  ia  as  laid  down  in  that  case  (».e.,  OriaielVa 
oue)  any  company  can,  by  any  pritate  contract,  take  a 
particular  creditor,  who  is  also  a  shareholder,  oot  of  the 
operation  of  tbat  law  unless  the  contract  comes  within  tbe 
permisaive  portion  of  the  25tb  section  of  the  Act  of  1867. 
But  in  this  case  the  course  prescribed  by  that  section 
baa  not  been  followed,   and  I  do  not  propose  to  say 
more  on   tbe   subject,   except    that    I    greatly  doubt 
whether  tbat  Act  does   not   supply  additional  reason 
against  holdiog  that  the  set-off  in  this  case  can  be 
allowed."     He  then  proceeded  to  deal  with  the  case  of 
Brighton   Arcade   Go.  t.    Dowting,    16    W.    K.    361, 
L.  B.  3  O.  P.  175,  decided  by  the  Court  of  Common 
Pleas,  in  which  it  was  held  that  the  decision  in  ChriaieWs 
caae  did  not  apply  to  a  company  which  was  being 
VQlnntarily  wound  up,  and  then,  after  dealing  with   the 
ordinary  law  of    set*off,   he   continued : — **  But    here 
tbe  rights   are  substantially  different.      The    moment 
that  the  winding  up  takes  place,  the  whole  administra« 
tioB  is  earvied  on  with  a  'view  to  the  payment  of  the 
debts  ot  the  creditors,  and,  in   the  first  instance,  to 
payment  fHiri  poMti.     The  diCTerent    sections  of    the 
Act— those  which  define  the  liability  of  limited  com. 
panieF,  the  7th,  Stb,  23rd,  and  38th ;  those  which  deal 
with   the  administration  of  assets,  the  98tb,  the  lOlst, 
and  the  i33fd;   those  which  give  tbe  power  to  make 
calls,  not   in  tbe  ordinary  way,  but  specially  for   the 
purposes  of  this  Act,  the  102nd  and  133rd— all  have  in 
view  the  payment  pari  paatu  and  equally  of  the  debts 
dne  to  the  oreditors ;  and  the  hand  which  receir«s  the 
calls  neceseartly  receives  them  as  a  statutory  trustee  for 
tbe  equal  and  rateable  payment  of   all  tbe  creditors. 
The    result   of    this    contention,    that    one    particular 
creditor  may  pay  himself  in  full  by  retAining  bis  own 
eslb  and  oot  paying  them,  wonld,  in  effect,  be  to  give 
bim  a  preference,  and  to  exonerate  him  from  his  obliga- 
tkm  as  a  shareholder  to  contribute  towards  the  payment 
of    the  debts   of    tbe  other  creditors."     Jame^,   L.J., 
simply  concarred,  bat  there  are  a  few  words  iii  Mellish, 
I&J.'s  Jodgment  which   I   desire    to    read.     They   are 
these: — **Tben  tbe  9;sth  section  says  tbat  tbe  ssssts, 
which  dearly  include  tbe  unpaid  portions  of  all  ehnres, 
are  to  be  applied  in  discbarge  of  the  liabilities.     If  the 
caae  stood  upon  that  section  sloue  it  might  be  a  very 
eonaiderable   question   whetMfr   the   me^iuiug    was  not 
that   the  money  was  to  be  called  up  and  applied  among 
all  the  ereditors.  so  that  the  shareholder  uhould  only 
neeire  hia  share  of  his  debt ;  but  that  is,  in  my  judg- 
■leAfy  made  quite  clear  by  the  101  st  section.     Although 
that  scctioti  does  not  in  terms  say  that  there  is  to  be  no 


set-off,  yet  it  shows  that  the  Legislature,  in  framing 
that  section,  thooght  it  bad  already  been  enacted  that 
there  should  be  no  set-off,  because  in  tbe  101st  section- 
they  proceed  to  say  that  where  there  is  unlimited 
liability,  then,  in  the  case  of  any  independent  contract, 
there  may  be  a  set-off." 

In    Whitehouat^a  caae  the  late  Master  of  the  Rolls 
applied   the  same  principles  to  tbe  case  of  a  purely 
voluntary  winding  up,  notwithstanding  the  case  in  the 
Common  Pleas  ot   Brighton  Arcade   Co.   ▼.   Dofjolifig^ 
which   bad   been  already  dealt   with  and  doubted   in 
Black*a  can.    The  late  Master  of  the  Bolls  there,  after 
dealing  with  the  common  law  right  of  set-off,  said  :— 
*'  Before  going  into  tbe  details  of  that  Act  — t.f.,  the 
Companies  Act,  1862—1  may  state  the  scheme  of  tbe 
Act  as  regards  winding  up,  which  was  this,  that  the 
assets  of   the  company  were  to  be  collected  by   the 
liquidator  and  distributed  among  the  oreditors ;  and  iu 
tbe  case  of  an  insolrent  company  it  was  rery  like  bank* 
ruptcy  ;  but  if  tbe  assets  were  to  be  so  distributed,  of 
course,  if  the  liquidator  sued  in  his  own  name,  he  would 
not  be  indebted  at  all  to  the  man  to  whom  the  company 
was  indebted,  and  there  would  be  no  strict  right  of  set- 
off.    Whether  that  was  affected  or  not  by  the  prorisions 
of  the  Act  that  enabled  him  to  Lue  in  the  name  of  the 
company,  I  will  consider  further  on.     If  be  comes  under 
those  sections— notably,  tbe  138th  section — in  a  Tolun^ 
tary  winding  up,  be  comes  in  his  own  name  as  liquidator 
to  enforce  a  call,  and,  strictly  speaking,  there  is   no 
actual  set-off,  because  he  is  not  indebted.     If,  there 
fore,  you  want  a  set-off  at  sll,  you  must  show  some  pro- 
vision  in    the    Act  itself  giving  the  right  of  set-off, 
because,  in  principle,  there  is  no  such  right.     The  debt 
due  to  the  liquidator  is  distributable  among  the  creditors, 
and  the  debt  due  to  the  individual  from  the  company 
would  only  rank  with  the  view  of  obtaining  a  dividend 
for  the  creditor  for  tbe   amount   due."      Then,  after 
dealing  witb  sub-section  (4)  of  the  38th  section,  which  I 
have   read,  he  said: — "Now,   first    of   all,   as  regards 
the  calls  made  in  the  winding  up,  they  being  calls  for 
something  unpaid  on  the  shares,  that  is  a  contribution 
due  by  the  members  under  the  Act,  and  is  not  a  debt 
doe  to  the  company.     The  contribution  also  under  this 
section   applies  to  the  unpaid  calls   made  before   tbe 
winding  up,  because,  though  that  is  a  debt  due  to  tbe 
company,  it  is   not  the  less  an  amount  unpaid  on  the 
shares,  in  respect  of  which  he  is  liable,  and  therefore  he 
must  be  liable  to  contribute  all  that  is  unpaid  on  his> 
shares.     As  I  have  said  before,  it  is  as  much  unpaid  if 
he  had  not  paid  the  calls  made  before  the  winding  up, 
as  it  is  in  respect  of  the  amount  unpaid  on  the  shares, 
in  respect  of  which  no  call  has  been  made  before  the 
winding  np."     So  that  the  Muster  of  the  Bolls  thought 
that  the  principle  of  QriaaelVa  caae  eztsnded  not  merely 
to  calls  made  in  the  winding  up,  but  to  calls  made  prior 
to  the  winding  up. 

It  therefore  appears  that  in  GriauWa  caae  and  WhiiC' 
houit^a  caae  the  question  related  to  the  ordinary  right  of 
set-off,  and  that  Black^a  caae  related  to  a  right  of  set-off 
conferred  by  contract.  None  of  those  cases  dealt  iu  any 
way  with  the  effect  of  a  charge  given  for  valuable  con- 
sideration. That  subject  is  alluded  to  in  the  argument 
iu  BlacVa  oaae^  but  not  (so  far  as  I  have  observed)  in  the 
judgment ;  and  the  terms  of  the  agreement  which  were 
relied  on  by  the  contributories  in  tbat  case  were  not 
apparently  such  as  could  be  treated  as  creating  an  equit* 
able  asfignment  of  the  unpaid  calls.  In  all  these  cases 
it  was  held  tliat  the  right  of  set-off  could  not  prevail-— 
that  is  to  say,  that  the  liquidator  was  entitled  to  receive 
the  calls  in  foil,  and  undiminished  and  unaffected  by  any 
indebtedness  on  the  part  of  the  company  to  the  person 
by  whom  the  calls  were  payable.  Here  it  is  admitted 
that  the  calls  are  to  be  paid  in  fall ;  tbe  question  is, 
how  is  the  liquidator  to  apply  them  when  reoeived — 
whether  pari  paaau  among  all  tbe  creditors,  or  in  satis- 
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faction  of  the  debts  of  the  mortgagees  in  vhose  iavoar 
charges  have  been  ereated  on  the  unpaid  capital  P  Now 
the  decisions  in  the  three  cases  to  wbioh  I  have  referred 
are»  therefore,  not  in  point ;  bat  reliance  is  placed  on 
the  language  made  nee  of  in  the  Judgments,  and 
oextainly  some  of  the  language,  if  taken  literally, 
appears  to  be  strongly  in  fayour  of  the  confeention  on 
the  part  of  the  general  creditors.  It  is,  however,  to  be 
borne  in  mind  that  those  judgments  were  given  with 
reference  to  oases  none  of  which  involved  the  considera- 
tion of  the  effect  of  a  charge  upon  unpaid  capital. 
Apart  from  decision,  the  argument  in  favour  of  the 
mortgagees  is  thus  put :— By  section  38  there  is  imposed 
the  liability  to  contribute  to  the  "  assets  of  the  com- 
pany *'  in  the  event  of  its  being  wound  up.  By  section 
98  the  court  is  to  cause  the  "  assets  of  the  company 
to  be  collected  and  applied  in  discharge  of  its  liabili- 
ties " ;  and  by  section  133  "  the  property  of  the  com- 
pany *'  (a  term  which  has  been  held  to  have  the  same 
meaning  as  "assets  of  the  company*'  in  section  98) 
"  shall  be  applied  in  satisfaction  of  its  liabilities  pari 
piutu,**  The  proceeds  of  the  calls  made  in  the  winding 
up  therefore  become,  as  was  held  in  Webb  v.  Whiffin^ 
part  of  the  **  assets  "  or  '*  property  "  of  the  company. 
Kow,  in  dealing  with  other  portions  of  those  **  assets  " 
or  that  **  property,"  the  liquidator  would  be  bound  to 
have  regard  to  any  equitable  charges  duly  created 
thereon  (including,  of  course,  such  charges  as  were  held 
by  the  House  of  Lords  to  be  valid  in  the  cases  of 
Eolroyd  v.  Marshall,  11  W.  R.  171,  10  H.  L,  Cas.  191, 
and  Tailby  v.  Official  Receiver,  37  W.  R.  513,  13  App. 
Gas.  523),  and  to  apply  the  proceeds  of  the  realization  of 
such  sproific  parts  of  the  assets  first  in  payment  of  the 
sum  due  on  the  charge;  and,  secondly  (and  only 
secondly),  in  payment  of  the  general  creditors  pari 
jKUSu.  It  is  said  on  behalf  of  the  mortgagees  that  the 
like  course  ought  to  be  followed  with  respect  to  the 
proceeds  of  calls  made  in  the  winding  up.  On  the 
other  hand,  it  is  said  on  behalf  of  the  general  creditors 
that  the  language  of  the  Act  of  1862  is  such  as  to 
prohibit  any  applications  of  the  proceeds  of  calls  made 
in  the  winding  up  in  favour  of  specific  mortgagees,  and 
that  all  such  proceeds  must  be  divided  pari  passu  among 
the  creditors  of  the  company.  This  contention  appears 
to  me  to  be  now,  for  the  first  time,  explicitly  raised  for 
judicial  decision;  and  if  it  had  to  be  decided  on  the 
language  of  the  Act  alone  there  might  be  some  difft- 
oulty,  but  in  dealing  with  it  a  oourt  of  first  iostanoe  is 
bound,  I  apprehend,  to  have  regard  to  the  current  of 
decision  on  the  Act  of  1862. 

Now  in  the  cases  relating  to  set-off  the  courts  which 
decided  them  did  not  place  exclusive  reliance  on  sections 
28  and  133 ;  each  of  them  attached  weight  to  section 
101|  wbioh  was  treated  (as  is  put  by  MeUish,  L.J.,  in 
Black  A  CoJb  ccMf)  as  showing  that  "  the  Legislature 
thought  that  it  had  already  been  enacted  that  there 
should  be  no  set-ofP." 

No  section  of  the  Companies  Act,  1862,  so  conclu- 
sively negatives  the  validity  of  a  charge  on  calls  in  the 
wiuding  up  as  section  101  negatives  the  right  of  set- 
off. Reference  was  made  in  argument  to  sections  25, 
26,  and  32,  which  impose  on  the  company  the  duty  of 
giving  information  to  the  public  of  certain  matters, 
and,  amongst  others,  as  to  the  amount  of  calls  made  on 
each  share,  the  total  amount  of  calls  received,  and  the 
total  amount  of  calls  unpaid ;  and  it  was  said  that  a 
member  of  the  public  proposing  to  deal  with  the  com- 
pany would  be  misled  if  a  charge  on  unpaid  capital  of 
which  be  had  no  notice  or  means  of  obtaining  informa- 
tion were  held  to  be  valid.  The  same  argument  would 
•bow  that  a  charge  on  a  call  made,  but  remaining  un- 
paid, ought  not  to  be  held  valid  ;  yet  effect  was  given 
toauch  a  charge :  In  re  Sankey  Brook  Coal  Co,  I  may 
alao  add  that  if  the  obtenrations  of  Jeasel,  M.R.,  In  In 
re  Whiiehouie  are  to  be  understood  as  applying  to  a 


charge  as  well  as  to  a  right]  of  set-ofE,  I  havs  difficolij 
in  seeing  how  those  of  them  wbioh  relate  to  csUb  oide 
by  directors  while  the   company  was  a  going  coacn, 
but  remaining  unpaid  at  the  commenoement  of  &e 
winding  up,  are  to  be  reconciled  with  the  di>ciiioii  h 
the  case  of  the  Sankey  Brook  Coal  Go,    Again,  ashy 
been  already  pointed  out,  the  validity  of  mortgages  o( 
future  caUs,  when  apt  and  proper  words  are  used  or  i 
euf^cient  context  is  found,  is  recognized  in  the  judg- 
ment   delivered    by    James,  L.J.,  ia  Batik  of  Soik 
Australia  v.  Abrahams.    In  that  case  the  calls  songlit 
to  be  affected  by  the  mortgage  had  been  made  in  the    I 
winding  up,   and    the   distinction  now   aonght  to  be 
drawn  between  calls  made  by  directors,  and  calls  made 
in  a  winding  up  cannot,  I  think,  have  commended  itself 
to  the  Lord  Justice,  or  the  other  eminent  Judges  who 
took  part  in  the  decision.    It  is  difficult  to  snppoiethst 
the  Judicial  Committee  meant  to  recognize  the  ezirtenoe 
of  a  power  to  create  a  mortgage  which  would  fail  at 
the  moment  when  it  was  most  wanted— viz.,  when  the 
company  had  become  insolvent  and  was  being  woud 
up — any  more  than  that  the  Legislature  meant  to  ooQ- 
fer  such   power  only  on  companies  governed  by  the 
Oompanies  Caauses  Aot,  1845,  some  of  which,  it  ii  to  be 
remembered,  may  be  wound  up  under  the  Oompanies 
Aot,  1862.     Looking  at  these  circumstances,  and  find- 
ing two  decisions  in  favour    of   the  mortgagees,  and 
having  some  reason  to  beUeve  that  the  earl^caset- 
viz.,  that  of  In  re  Phomix  Bessemer  8ted  OD.-hss 
been  followed  in  chambers,  and  has  been  to  a  oonndfl^ 
able  extent  relied  on  by  persons  dealing  with  joint-ttoek 
oompanies  during  the  fifteen  years  which  hare  elipsed 
since  it  was  decided,  it  is  enough  for  me  to  aay  that  the 
weight  of  authority  appears  to  me  to  be  in  favont  of 
the  oontention  of  the  mortgagees,  and  I  therefore  pn* 
pose  to  follow  the  decision  in  the  Phmnim  Bessemer  aim. 
One  point  more  under  this  head  remains  to  be  eon- 
sidered.    It  appears  that  some  of  the  mortgagees  sn 
themselves  shareholders  of  the  company,  and  it  was  eos- 
tended  that,  even  if  the  mortgages  were  good  as  r^gaids 
calls  on  the  shares  of  third  parties,  they  were  inrslid  as 
regards  calls  on  the  mortgagees'  own  sharea.   Ifi  how- 
ever, there  exists  a  power  of  mortgaging  fatn»oalli,it 
se^ms  to  me  that  it  must  extend  to  calls  on  the  ihina 
of  mortgagees  as  well  as  of  other  persons ;  and  that  the 
calls  on  the  shares  of  mortgagees   are  as  applicable  ia 
payment  of  the  mortgagees'  debt  as  are  calls  on  ths 
shares  of  third   parties.      I   hold,  therefore,  that  As 
claims  of  the  mortgagees  under  the  mortgagee  of  the  m 
of  January,  1882,  the  10th  of  August,   1887,  and  the 
28th  of  October,  1887,  are  well  founded. 

As  regards  the  mortgage  of  the  3rd  of  Maj,  18Mi^ 
differs  from  those  other  three  in  this  respect  that  itii 
given  by  way  of  indemnity  and  not  to  secure  anadfaaoa* 
It  does  not,  as  it  appears  to  me,  fall  precisely  widn 
any  of  the  deoisions  to  which  I  have  referred.  I  do  oat ; 
at  present  say  that  it  is  invalid,  but  I  think  it  wooldba 
desirable  to  know  something  more  of  the  oireumstaMii 
under  which  that  mortgage  was  given  than  is  oontaissi 
in  the  afiidavits  now  before  the  court,  and  I  tiieie^ 
propose  to  postpone  my  decision  on  this  part  of  the  osss 
until  some  further  evidenoe  on  this  pomt  has  bssi 
brought  before  me. 

Solicitors,  Lane,  Monro,  A  SouUer ;  Maples,  f** 
dale,  A  Co. ;  Drake,  Bon,  dk  Barton;  G.  M.  Okmes^^ 
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and  Willi,  JJ.)     J 


Kov.  IS. 


£oro  «.  Chasing  Gboss  Bank,  (a.) 

CSwxiy  tfwif* — Praetiee — FrohibiU(M—Applieation  at 
ekamhers-^Hfotiee  of  ntation—OowUp  CauHi  Act,  1888 
(51  #  52  Vict.  e.  43),  *.  127— Rules  of  Supreme  Court, 
1883,  MiJ.  59,  r.  S&'-'Cotte-^Lett  than  £20  recovered 
^D'ueretum  ^  judgo^OoutUy  Court  Buks^  1889,  <>rrf. 
4,  r.  20— Owjt/y  Qmrts  Act,  1888,  «•.  119,  164. 

An  applietstion  for  a  prohibition  to  a  county  court  may 
5e  made  at  chambers  as  well  during  sittings  as  in  vaea- 
ticn,  or  it  may  ho  made  in  open  court;  but  if  the  latter 
course  is  adopted  notice  qf  motion  must  he  given, 

Bule  20  of  order  4  of  the  County  Court  RuUs  of  1889, 
by  which  a  judge  is  dllomed,  in  his  discretion,  to  give 
costs  on  the  higher  scale  on  •*  a  claim  for  more  than  £20 
where  less  is  recovered,^'  U  not  affected  by  the  ll9th 
section  of  the  Oninty  QfurUAct,  1888,  which  gives  power 
to  a  Judge  to  award  costs  on  the  higher  scale  in  three 
classes  of  actions  there  specified. 

In  an  aotion  bronght  in  the  Olerkenwell  Oonntj  Oonrt 
lor  the  warn  of  £29  14q.  3d.,  judgment  was  giTea  for  the 
pbintifl  far  £16  158.,  with  ooste  on  the  soale  applicable 
to  eaMB  in  which  the  amount  xecoTered  is  oyer  £20  and 
andtt  £50.  The  oonnty  oonrt  judge  made  this  order  in 
hia  diMsetion,  and  did  not  certify  in  writing  or  give  any 
flpeoifio  reasons  for  making  the  order  in  accordance  with 
the  proTisiona  of  section  119  of  51  &  52  Viot  o.  43.  The 
defendants  thereupon  applied  at  chambers,  under  section 
127  ot  the  Coanty  Oonrts  Act,  1888,  for  a  prohibition  to 
the  county  oonrt  not  to  proceed  on  the  said  order,  upon 
the  ground  that  the  county  court  judge  had  no  juisdio- 
tion  to  make  it. 

Wilh,  J.,  at  chambers,  referred  the  question  to  the 
court. 

JL  V.  WiUiame,  Q.C,  for  the  plaintiff,  took  a  pre- 
lindnary  objection  that  the  application  at  chambers  was 
wrong,  and  could  not  be  heard.— By  the  R.  S.  0.,  1888, 
ctd.  59,  r.  8a,  it  is  enacted  that  every  application  for  a 
piQbihitlon  to  a  county  court  other  than  an  application 
made  hy  the  Attorney- General  shall  be  brought  by 
notice  of  motion  senred  on  the  parties  to  the  proceedings 
in  the  county  court.  In  this  case  the  plaintiff  has  re- 
ceiTcd  no  notice  of  motion,  and  therefore  the  defendants' 
application  must  faiL 

Clmery  for  the  defendants.— The  127th  section  of  the 
County  Gouts  Act,  1888,  provides  that  it  shall  be  law- 
Mfor  any  judge  of  the  High  Oonrt,  as  well  during  thd 
ifttingB  aa  in  Taoationy  to  hear  and  determine  applica- 
tiona  for  writs  of  prohibition  to  any  court  This  section 
baotOTermled  by  ord.  59,  r.  8a.    The  object  of  that 


tm  appUoatioa  for  a  rule  nisi. 

S.  V.  WiUiam*,  Q.a,  in  reply. 

llAiHBWy  J. — ^I  am  of  opinion  that  applications  for 
IS  to  coanty  courts  may  still  be  made  in 
and  I  agree  that  the  object  of  ord.  59,  r.  Sa, 

ia  topcofvide  that  if  applioationa  aia  made  in  court  th^ 

■vst  be  made  on  notice  of 


WiLLB,  J.,  conemxed* 

Ohter,  for  tkcdctodaats,  on  the  application  for  a  prohi- 
hWoo^ — In  this  case  the  county  court  judge  exceeded  hia 
NMigtfon,  baoaoae  rale  20  of  order  4  of  the  Oounty 

— 

(ti)  BcpQrted  by  Gaoa  ChuniAv,  Esq.,  Barrlster-at^Law. 


Court  Bnles,  1889,  is  really  uUrd  vires,* mb  it  contradicts 
the  119th  section  of  the  Oounty  Oourto  Act,  1888.  That 
section  limits  the  power  of  the  judge  to  award  costs  on 
the  higher  scale  to  certain  particular  cases,  and  farther 
provides  that  it  shall  only  be  done  by  the  judge  certify- 
ing in  writing  that  the  case  dealt  with  comes  within  the 
section.  The  rule  must  have  been  made^r  tikmruiia. 
It  is  true  that  by  section  164  the  judges  are  empowered 
to  frame  scales  of  coats,  but  when  they  have  done  so  they 
are  bound  by  them,  and  their  powers  are  exhausted.  The 
object  of  the  section  which  provides  that  the  old  rules 
are  to  continue  in  force  is  only  to  keep  them  until  new 
rales  are  made.  It  does  not  give  the  rales  the  force  of  a 
statute:  Lumb  v.  Ihal,  22  Q.  B.  D.  675,  37  W.  B. 
Dig.  60. 

IL  V.  Williams,  Q.C,  for  the  plaintiff,  was  not  caUed 
npon. 

Mathew,  J.— It  is  contended  in  this  case  that  the 
language  of  rule  20  of  order  4  of  the  County  Court 
Rules,  1889,  is  inconsistent  with  the  Il9th  section  of 
the  County  Courts  Aot,  1888.  I  cannot  assent  to  that 
proposition.  The  two  provisions  deal  with  different 
things.  The  rule  deals  with  cases  where  the  claim 
exceeds  £20  but  less  is  recovered,  whereas  the  section 
applies  to  oases  of  an  entirely  different  class  and  allows 
the  judge  to  award  costs  on  the  higher  scale  in  such 
cases  however  small  the  claim  may  be.  To  my  mind  the 
meaning  of  the  language  is  clear.  Further,  the  rule  is 
not  a  new  one,  and  by  the  164th  section  of  the  County 
Courts  Acts,  1888|  the  existing  rales  are  to  oontinue 
until  otherwise  provided.  The  argument  therefore  leads 
to  this,  that  if  the  rale  had  not  been  re-enacted  it  would 
still  be  valid,  but  because  it  is  re-enacted  it  is  bad,  which 
is,  I  think,  a  reductio  ad  absurdum, 

WiLLB,  J. — I  am  unable  to  see  why  the  judges  who 
have  power  to  frame  certain  scales  of  costs  may  not  also 
say  that  the  judge  shall  have  power  to  vary  the  scale  in 
certain  cases  according  to  his  discretion.  As  to  the 
119th  section^  I  do  not  assent  to  the  argument  that 
where  a  new  statute  does  not  appear  to  harmonise 
exactly  with  the  existing  state  of  thinga,  the  presump- 
tion is  that  the  existing  state  of  things  is  therein 
repealed.  When  we  find  that  county  oonrt  judges  have 
for  many  years  been  intrusted  with  the  power  of  using 
their  discretion  in  the  manner  provided  by  this  rule  we 
ought  to  presume  that  the  Legidature  did  not  intend  to 
take  away  that  power  by  a  section  which  does  not  in 
terms  repeal  the  rule.  I  find  it  impossible  so  to  read 
the  section  because  it  applies  to  matters  which  are  not 
dealt  with  by  the  rule.  The  rale  applies  to  oases  where 
the  claim  exoeeds  £20,  the  section  to  cases  where,  for 
instance,  the  plaintiff  seeks  to  establish  a  right  and  claims 
it  may  be,  no  more  than  a  shilling.  To  such  cases  the  old 
rale  did  not  apply,  and  therefore  the  section  was  enacted 
with  the  object  of  enlarging,  and  not,  as  the  defendants 
contend,  restricting,  the  power  of  the  county  court  judge. 

Application  re/used* 

Solicitors  for  the  plaintiff,  W.  T.  Boydell. 

Solicitors  for  the  defendants,  C  JS.  B.  Preston. 
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High  Court. 


Ex  PABTB  SkAOKLBTOV. 


High  Ooon. 


IN  BANKEUPTCrr. 


Q.  B.  Dif.  (Oa?e  and  I 
Obarlea,  JJ.)        | 


Not.  18. 


Sa  parts  Shackletob-. 
In  re  Shacexston.  (a.) 

Banhruptey — Discharge — Condition-^  Consent  to  judg- 
ment — PHnoiples  hy  which  the  court  ought  to  he  guided 
in  imposing  sucJi  condition — Bankruptcy  Act,  1883 
(46  4'  47  Viet,  c.  52),  s,  28. 

In  1886  the  bankrupt,  who  had  previously  been 
employed  as  an  assistant  to  a  linendraper,  took  over  the 
husinest  of  a  chemical  manufactory,  which  he  carried  on 
untU  1888,  when  he  became  bankrupt.  On  application 
by  the  bankrupt  for  his  discharge,  the  official  receiver 
reported  that  he  had  continued  to  trade  after  knowing 
himself  to  be  insolvent,  and  had  brought  on  his  bankruptcy 
by  rash  and  hazardous  speculations,  and  the  county  court 
judge  granted  tlie  "dUcharge  only  on  the  condition  that  the 
bankrupt  should  consent  to  judgment  being  entered  against 
him  for  the  sum  of  £4,038,  being  the  amount  of  the 
unsecured  debts  provable  under  the  bankruptcy  unsatisfied 
at  the  date  of  the  order,  with  eosts,  such  judgment  to 
remain  in  force  until  all  the  creditors  had  been  paid  5s,  in 
the  pound  on  their  debts.  The  bankrupt  appealed  against 
this  order,  it  being  stated  that  he  was  a  married  man 
with  four  children,  and  that  his  present  earnings  only 
amounted  to  j£l50  a  year,  with  no  prospect  of  an  inorease. 
Bold,  that  the  order  of  the  county  court  ought  to  be 
varied,  and  that  a  proper  order  under  the  circumstances 
would  be  that  the  discharge  of  the  bankrupt  be  suspended 
for  three  years. 

In  impositig  as  a  condition  of  granting  a  bankrupt  his 
discharge  that  he  shall  consent  to  judgment  being  entered 
against  him  for  the  balance  of  the  provable  debts  under 
section  28,  sub-section  (G),  of  the  Bankruptcy  Act,  1883, 
the  court  ought  to  have  regard  to  public  morality  and  to 
the  interests  of  the  public  generally,  and,  unless  the  court 
finds  a  man  in  receipt  of  an  income  whicli  is  mere  than 
stifieient  to  keep  his  family  in  the  enjoyment  of  the 
ordinary  necessities  of  life  according  to  their  station,  or 
unless  it  is  satisfied  that  he  is  likely  to  succeed  to  property, 
it  is  not  a  wise  proceeding  to  grant  an  order  of  discharge 
suljeet  to  such  a  condition. 

Appeal  against  an  order  made  by  his  Honoar  Jadji^e 
Bogen  in  tixe  oonnty  ooart  at  Madelej  bj  which  the 
discharge  of  the  bankrupt  was  granted  only  on  the  con- 
dition that  be  shonld  consent  to  judgment  being  entered 
against  him  lor  the  sum  of  £4,038. 

The  case  raised  an  important  qnestion  in  respect  of 
the  principles  by  which  the  coart  oaght  to  be  guided  in 
imposing,  as  a  condition  of  granting  a  bankrupt  his  dis- 
charge, that  he  shall  consent  to  judgment  being  entered 
against  him  for  the  balance  of  the  provable  debts,  under 
section  28,  sub-section  (6),  of  the  Baokroptcy  Act,  1883. 

In  1886  the  bankrupt,  who  preyionsly  had  assisted  his 
father  as  a  linendraper  at  a  salary  of  £3  a  week,  took 
oyer  the  business  of  a  chemical  manufactory,  which  he 
carried  on  until  Jnne,  1888,  when  he  became  bankrupt; 
the  principal  cause  of  his  failure  being  alleged  to  be  the 
refusal  of  the  railway  companies,  owing  to  an  explosion 
which  had  taken  place  during  transit,  to  transport  cer- 
tain chemicals  manufactured  by  him,  by  which  he  lost 
several  valuable  contracts. 

On  application  by  the  bankrupt  for  his  discharge  the 
official  receiver  reported  that  he  had  committed  two  of 
the  offences  specified  in  section  28,  sub-section  (3),  of  the 
Bankruptcy  Act,  1883,  since  he  had  continued  to  trade 
after  knowing  himself  to  be  insolvent,  and  had  brought 

(a.)  Reported  by  0.  F.  Mobrbli.,  Esq.,  Barrister- at- 
Law. 


on  his  bankruptcy  by  rash  and  hasardons  speoolidbna, 
and  the  oonnty  court  judge  granted  the  buiknipfc  Us 
discharge  only  on  the  condition  that  he  should  ''ooiuait 
to  judgment  being  entered  against  him  in  theoovntj 
oonrt  by  the  official  receiver  for  the  sum  of  £4,038,  beisg 
the  amount  of  the  unsecured  debts  provable  onder  the 
bankruptcy  unsatisfied  at  the  date  of  the  order,  vift 
costs.  Upon  such  consent  being  given,  judgment  to  be 
entered  accordingly,  such  judgment  to  remain  m  foroe 
until  the  creditors  who  have  proved,  or  msy  herMftar 
proye,  their  debts  in  the  bunkruptoy  shall  bate  bMi 
paid  5s«  in  ihe  pound  upon  the  amount  of  lodh  debtt, 
together  with  the  unpaid  costs.  The  amonnt  to  be  piid 
by  annual  instalments  of  £75  until  the  whole  ii  die- 
charged. " 

The  bankrupt  now  appealed  from  that  cider,  it  being 
stated  that  he  was  a  married  man  with  fonrofaildien,  hii 
present  earnings  amounting  to  £160  a  year  onlj,  with 
no  prospect  of  any  increase. 

JS,  a  WUIU,  Q,a,  and  BesetaU,  for  the  bsaknipt- 
The  Board  of  Trade  do  not  intend  to  support  the  Iitta 
part  of  the  order  appealed  from,  which  desk  with  the 
instalments,  and  so  the  case  really  turns  on  whether  tbe 
oonnty  oourt  jndge  was  right  in  making  suoh  an  orierot 
discharge,  striking  out  the  latter  part  I  admit  that  the 
bankrupt  has  traded  after  he  knew  that  he  wu  ionl- 
vent,  but  the  fact  of  his  so  trading  only  dsMned  s 
nominal  penalty.  He  has  not  been  guilty  of  nih  asd 
hazardous  speculations.  When  the  bankrupt  took  over 
the  chemical  manufactory  he  was  told  that  the  ban&e» 
was  a  good  one,  and  he  entered  into  it  fsixlj  and 
honestly  after  seeking  advice.  The  unforeseen  aeeitot 
of  the  explosion  was  the  real  cause  of  the  inadtfeaer. 
Even  admitting  the  offence  of  trading  after  knowledge 
of  insolvency,  suoh  an  order  as  this,  which  puts  opo&tke 
bankrupt  a  judgment  to  pay  5s.  in  the  pound  sod  la 
unlimited  amount  of  costs,  ought  not  to  be  made.  Thiiii 
not  a  case  in  which  judgment  ought  to  be  entered  at  all 
In  Ettt  parte  Amaud,  In  re  BvUen^  86  W.  B.  836,  Uad- 
ley,  L.J.,  expressed  a  clear  opinion  that  a  banknpt 
ought  not  to  be  tied  up  by  suoh  a  judgment  as  thiiiuile« 
something  is  likely  to  be  gained  by  it  by  reaeoa  of  hie 
coming  into  after-acquired  property.  Here  there  ia  no 
expectation  that  the  bankrupt  wili  have  any  propertj. 

Muir  Mackenzie,  f6r  the  Board  of  Trade.— The  fsots  of 
the  case  warrant  the  order  which  was  made,  ss  tbey 
show  a  very  bad  case  of  trading  with  knowledfeof 
insolvency.  The  balance-sheets  all  along  showed  a  defi- 
ciency, and  the  bankrupt  was  well  aware  of  hii  podtin. 
The  order  is  not  a  highly  penal  one,  beoaose  the  jadg*  • 
ment  cannot  be  enforced  without  leave  of  the  comt 

He  referred  to  In  re  Clarkson,  Exports  CUirhsh^ 
Horrell's  Bankroptpy  Gases,  219. 

Cave,  J. — ^I  am  of  opinion  that  the  order  appealed 
from  ought  to  be  modified.  It  is  always  a  qaestioii  of 
difficulty  to  determine,  where  a  bankrupt  is  not  e&titte^ 
to  an  absolute  order  of  discharge,  whether  the  order 
should  be  suspended  and  for  how  long,  or  whether  it 
should  be  granted  subj^t  to  a  condition  ia  leepeet^ 
after-acquired  property.  In  deciding  that  qnaitioa  the 
court  ought  to  have  regard  to  public  morality  and  to  tbe 
interests  of  the  public  generally,  and  unless  ths  eout 
finds  a  man  in  receipt  of  an  income  derived  from  his  eait- 
ings  or  otherwise  which  is  more  than  sufficient  to  kwp 
his  family  in  the  enjoyment  of  the  ordinary  nsesaetijee 
of  life  according  to  their  station,  or  unless  it  is  sstiafit^ 
that  he  is  likely  to  succeed  to  property,  it  is  not  a  wiee 
thing  to  grant  an  order  subject  to  a  condition  aftetinf 
e^ter-eu)quired  property.  The  oourt  ought  to  be  oacefal 
to  aee  that  it  doee  not,  by  a  condition  of  that  sort,  ^ 
away  with  the  motive  which  a  man  has  to  work  in  hii 
calling.    If  such  a  burden  is  put  on  a  man  that  he  cb& 
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'bttve  no  bope  of  bettering  hia  poaitioii  he  will  not  make 
the  efEort,  Mid  tew  men  sre  more  eesilj  disoounged  than 
that  olaM  of  men  who  beoome  banknipt. 

If  the  ooodition  ie  impoeed  on  this  baaknipt  that  he 
■fiiiall  content  to  ]iidgm«nt»  the  reenlb  might  be  to  die* 
^xnuage  him  from  tiTing  to  improye  hie  poeitioo,  and, 
vidar  the  eiioamatanoes  of  the  oaie,  I  do  not  think  it  is 
<me  in  whieh  raoh  a  condition  ought  to  be  imposed.  I 
thioky  howoTer,  that  the  disohaige  onght  oaztainlj  to  be 
ennpended.  The  bankrapt  has  been  guilty  of  continuing 
to  iiade  after  knowing  himself  to  be  inaolvent  and,  as  I 
bnTO  laid  more  than  once,  when  a  man  knows  he  is 
jnaolveati  his  plain  daty  is  to  call  hie  creditors  together 
and  leaTo  them  to  decide  whether  he  shall  go  on  or  not. 
It  is  impossible,  also,  to  shut  one's  tj^B  to  the  whole  cir- 
of  the  case,  and  to  the  rash  and  reoklesB 
>  in  which  this  bankrupt  entered  into  this  busi- 
^of  which  he  knew  very  little,  and  on  which  he 
'bestowed  but  litUe  care  and  attention. 

I  think  the  order  of  discharge  ought  to  be  suspended, 
4aid  mspended  for  a  period  of  three  years  from  the  date 
of  the  Older  of  the  court  below. 

Chaxleb,  J. — ^I  am  of  the  same  opinion,  and  I  hare 
-aothin^  to  add. 

Order  ace^dinglg. 

SolieitorB  for  the  bankrupt,  Warriner  #  Kifuh,  for 
JStene^  Derby. 

Sdlieitor  for  the  Board  of  Trade,  The  Solictor  to  the 
jB^ard  of  Trade. 


Trom  a   A.  I 
(Eogland).  ) 


3QOU0e  tut  ILOCll0. 


May  16, 17;  Jalyl,4,5; 
Aug.  9, 1889. 

COLQITHOITK  «.   BsOOKS.    (a.) 

..Reffemte-^Iitaeme  tax — Trade  carried  on  ahroad^-Profits 
met  remitted  to  the  United  Kingdom-^^  J^  6  Vict,  e, 
35,Jt.  39,  100,  106,  108—16  ^  17  Vict.  c.  34,  «.  2, 
gehedule  D, 

A  merchant  retiding  and  earrying  on  hudneee  in  the 

UmUdJSSmgicm^  and^  who,  at  the  same  timOj  ie  a  partner  in 

a  tetMg  separate  husincts  carried  on  in  AiutnUiOf  is  not 

UabU  to  income  taa  in  respect  of  the  profits  of  the  trade 

4»  Australia  fokieh  are  not  brought  to  this  country. 

Jfeeieiom  cf  the  Court  of  Appeal  (36  TV.  ^.  657,  21 
Q.  B.  D.  52}  ajlrmsdf  but  for  different  reasons. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appenl  (Lord  Ether,  M.R.,  and  Lopes,  L  J.,  Fry,  Ii.J., 
dissentingX  reported  in  36  W.  R.  657,  21  Q.  B.  D.  52. 

Ih«  eaee  was  stated  under  43  k  44  Vicb.  c.  19,  s.  59, 
'by  ths  Income  Tax  Commissioners  for  the  City  of  Londoo, 
and  the  assessment  was  for  the  year  ending  the  5th  of 
j^iril^lSSS. 

Tha  facts  sufficiently  appear  in  the  judgments  of  Lords 
Ktzgeiald  and  Herschell. 

Sir  B.  £.  Webster,  A,Q.,  and  Sir  JB.  Clarke,  8,0. 
{A»  V.  Dieey  with  them),  for  the  appellant. — Mr.  Brooks 
eomea  within  the  very  words  of  the  Aot,  being  a  person 
residing  within  the  United  Kingdom  to  whom  profits  and 
.  gaaaa  aosme  from  a  trade  carried  en  elsewhere  than  in 
the  United  Kingdom.  The  whole  scheme  is  to  tax  a 
person  aocording  to  his  capacity.  As  soon  as  yon  have 
got  the  foteigner  resident  here  be  (sabjeot  to  seotion  39) 

^)  Beported  by  Chablbs  H.  Gbapton,  Esq.,  Barriscer- 
at-Law. 


beoomee  subject  to  this  tax:  C'ttena  SiUpkur  Co.  ▼. 
Nicholson  and  Ctlcutta  Jute  Mills  Co,  v.  Nicholson,  25 
W.  B.  71,  1  Ex.  D.  428;  SuUey  y.  Attonie y.  General,  % 
W.  B.  472,  5  H.  &  N.  711;  Lloyd  ▼.  Inland  Revenue^  21 
So.  L.  B.  482;  Attomey-Oeneral  ▼.  Cdote,  4  Price,  183. 

Sir  B.  Jam*e,  Q,  C,  and  Serutton,  for  the  respondent. 
-»The  contention  of  the  appellant  is  against  interna- 
tional comity,  and  there  are  insnrmountable  diffionlties  in 
the  way.  l^e  Legislature  could  not  have  intended  to 
exceed  its  jurisdiction :  Maxwell  on  Statutes,  p.  169 ;  Cases 
under  the  Legacy  and  Saooession  Daty  Aots  ;  Attorney- 
General  w.  CockerelL  1  Price,  165  ;  //*  re  Bruce.  2  Cr,  Sc 
J.  486;  Attorney- General  r,  Campbell,  21  W.  B.  34n., 
L.  B.  5  H.  L.  524. 

JHcey  replied. 

The  House  took  time  for  consideration. 

Ang.  9. — ^Lord  Halbburt,  C. — I  have  had  an  oppor- 
tunity of  reading  the  judgment  prepared  by  Lord  Hers- 
chell, and,  although  the  qoestion  is  a  very  diffionlt  one. 
I  am  of  opinion  that  the  conclusion  at  which  he  has 
arrived  is  the  true  conclusion,  and  therefore  I  am  pre- 
pared to  assent  to  the  jadgment  whioh  he  is  about  to 
deliver. 

Lord  Fitzgerald. — ^The  defendant  resides  solely  in 
England,  where  he  is  a  partner  in  an  English  firm, 
and  we  may  assume  him  to  be  a  domiciled  British 
subject.  No  question  arises  on  his  income  out  of  his 
English  business.  He  is  also  a  partner  in  an  AustraUan 
firm  carrying  on  business  at  Melbourne,  in  which  he  has 
a  large  capital  invested,  and  he  has  actually  received 
from  it  in  this  country  the  sum  of  £3,000  on  account  of 
profits  for  the  financial  year  ending  the  5th  of  April, 
1885,  and  on  that  he  has  paid  income  tax. 

The  case  stated  further  finds  **  the  amount  standing  to 
the  credit  of  Mr.  Henry  Brooks  in  the  books  of  the 
Anstralian  firm  as  representing  the  estimated  profiti^ 
due  to  him  for  the  year  ending  the  5th  of  April,  1885, 
would,  if  realized,  amount  to  the  snm  of  £9^219  ia 
addition  to  the  said  sum  of  £3,000.  This  sum  of 
£9,219  was  arrived  at  by  an  estimate  and  valuation  on 
taking  of  stock  on  a  certain  fixed  day  after  deducting 
therefrom  the  estimate  and  val nation  of  the  preceding 
year,  but  as  a  matter  of  fact  only  a  portion  of  the  amonni/ 
had  been  actnally  realized.  No  portion  of  the  snm  of 
£9,219  bad  been  received  in  England,  or  had  at  any 
time  formed  part  of  the  income  '*  of  Mr.  Brooks  in  tbia 
country. 

At  first  sight  it  struck  me  very  strongly  that  the 
defendant  was  chargeable  here  for  income  tax  in  respects 
of  this  sum  of  £9,219  though  not  actually  received  in 
this  country,  but  as  being  income  arising  out  of  trade 
carried  on  in  Melbourne,  his  share  of  the  profits  having 
been  actually  ascertained  and  fixed  and  accruing  to  hiiu 
in  this  sense,  that  it  was  so  completely  nnder  his  control 
that  by  an  aot  of  his  will  he  conld  have  it  actually 
transferred  to  his  bankers  here.  There  would  be  no 
hardship,  and  nothing  dangerous  or  to  be  deprecated,  in 
charging  the  defendant  on  his  share  of  profits  so  ascer- 
tained, but  the  facts  of  the  case  do  not  warrant  ns  doing 
so.  On  looking  critically  at  the  findings  in  the  case  ic 
will  be  perceived  that  there  is  no  suffioient  finding  to 
warrant  ns  in  coming  to  the  oonolnsion  that  the  profitR 
of  the  Anstralian  firm  have  been  ho  ascertained  for  tl  e 
year  1885  as  to  be  legitimately  the  subject  of  taxation 
here.  It  is  only  put  that  the  profits  due  to  him  would, 
if  realized,  amount  to  £9,219,  a  sum  '*  arrived  at  by  an 
estimate  and  taluation  "  on  scook-taking,  on  some  par- 
licular  day  (not  stated),  and  "  dedaoiing  therefrom  t»A 
estimate  and  valuation  of  the  preceding  year,'  also  made 
on  a  day  not  stated,  ''but  as  a  matter  of  fact  only  a 
portion  of  the  amount  had  been  actually  realized."  What 
the  meaning  of  the  word  *'  realized  *'  there  is,  I  do  not 
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kawr.  The  Aasfcndkii  fixm  does  nob  appear  to  oany  'on 
any  portion  of  their  bastnesa  in  this  oonnfciy.  The 
defendant  doea  not  appear  to 'have  'taken,  or  to  take,  any 
aetire  part  in  the  condoetiOf  ite 'business,  nor  are  its 
funds  remitted  to  him  save  so  'faar«s  they  mayrepreaent 
this  aotual,  ascertained. profits  not  asquiind  for  the  pur- 
IMMOs  of  the  business  of  the  fism  and  remitted  to  him  in 
this  oonntey  so  «s  to  be  at  his-divpoaal  here  as  inoome. 
We  are  thecefore  remitted  to  jmd.oalled  on  to  decide 
.whether  the  contention  of  the.  anrveyor  .of  taxes  was 
ir{ght,  that  the  defendant  was  Uable.to  be. assessed  on  this 
sam  of  £9,219,  though  he  had  not  aotaally  reoeived  it, 
iQor  had  it  actually  oome  within  the  United  Kingdom. 

The  language  of  the  16  &  17  Yiot.  o.  34,  a.  2,  sdtiedflle 
D,  is  so  comprehensive  that  I  doubt  whether  a  net  of 
language  could  be  devised  stronger  and  more  apt  to 
include  the  profits  arising  or  aoorning  to  the  defendant 
from  a  business  carried  on  elsewhere  than  in  the  United 
kingdom,  and  must  and  ought  to 'have  full  effect,  unless 
•we  oan  infer  from  the  other  proviiiioas  Of  the  paridcnlar 
Act,  or  of  the  code,  that  it  was  not  the  intention  of  the 
legislature  to  tax  inoome  from  trade  carried  on  wholly  and 
^solely  elsewhere  than  in  the  United  Kingdom,  unless  and 
until  it  baa  actually  come  to  the  United  Kingdom  as  the 
income  of  some  person  residing  in  the  United  Kingdom. 

I  have  not  only  conferred  with  my  noble  and  l^rned 
.Irieads  on  the  construction  of  the  Income  Tax  .Acts  in 
apflerenee  to  this  special  and  difficult  question,  but  1  have 
•bad  the  great  advantage  also  of  reading  Aud  aarefuUy 
ooasidering  ao  elaborate  review  of  the  Inoome  Tax  Acts, 
•fnrhich  is  about  to  ba  delivered  by  Lord  Maonaghten.  I 
fiQDGXiT  in  the  conclusion  at  which  both  my  noble  and 
learned  friends  have  arrived,  and  Itherefose.oonfiae.my- 
aelf  to  expressing  coocnrrenoe  in  their  oosolusiDns, 

There  are,  no  doubt,  insuperable  difficulties  in  .giving 
lull  effect  to  the  universal  language  of  the  2nd  .section  of 
/the  16  &  17  Viot.  c.  34,  and  schedule  D  of  that  Act,  and 
I. am  of  opinion  the  enactment  must  be  oontroUed  in  the 
jnanner  and  to  the  extent,  which  will  be  dasoribed  by  my 
noble  and  learned  friends  who  are  about  to  address  the 
House  —  viz.,  that  such  profits  derived  from  trade 
earned  on  entirely- elsewhere  ifaan  in  the  United  King- 
dom are  not  accessible  for  income  tax  until  received  here 
by  the  peraon  entitled  to  them,  being  a  zeeideut  «in  the 
United  Kingdom. 

Lord  Hersghell. — ^This  appeal  arises  upon  a  case 
stated  by  the  Income  Tax  Commissioners.  The  respond- 
ent is  a  merchant  residing  in  England  and  carrying  on 
business  there,  and  in  respect  of  the  profits  or  gains  of 
thia  business  he  was  dnly  assessed,  and  has  paid  the  tax. 
He  paid  the  tax  in  addition  on  a  sum  of  £3,000  received 
by  him  in  respect  of  a  remittance  from  Anstralia.  This 
sum  formed  part  of  the  profits  of  a  business  carried  on 
at  Melbourne  in  which  the  respondent  was  a  partner  and 
had  a  large  capital  invested.  The  estimated  profits  doe 
to  him  for  the  year  in  question  in  respect  of  his  share  of 
the  business  amounted  to  £9,219  in  addition  to  the  sum 
of  £3,000  already  mentioned.  The  sovveyor  of  taxes 
contended  before  the  commissioners  that  the  respondent 
ought  to  be  assessed,  not  only  upon  the  £3,000  received 
in  this  conntry,  but  upon  bis  entire  share  of  the  profits 
which  accrued  during  the  year  of  assessment.  The  com- 
.missioners  rejected  this  contention,  but  stated  a  case  for 
the  opinion  of  the  court.  Upon  the  argoment  of  this 
case  before  two  learned  jadges  of  the  Queen's  Bench 
Division  they  were  divided  in  opinion,  but  the  junior 
jn^ge  having  withdrawn  his  judgment  to  allow  of  an 
appeal,  the  Court  of  Appeal  gave  jadgment  in  favour  of 
the  respondent,  adopting  the  view  of  the  commiasionerp. 
The  solution  of  the  question  raised  l^  the  case  depends 
entirely  upon  the  construction  to  be  put  upon  the  provi- 
aions  of  the  Income  Tax  Acts.  The  claim  of  the  Grown 
is:  based  upon  the  terms  of  schedule  D,  which  impose  the 
tax  upon  the  annual  profits  or  gains  arising  or  accruing  ^ 


toiaiqrpanott  leeiding  in  the  United  Biii«doei''iRm«07 
trade,  whether  oanied  on  inthe  United  Kiqgdenar^. 
where.  The  respondent  detanaide  in  the  Unitd  Xiag. 
dom,  profits  did  arise  or'«eonie  to  him'tram  alMMuiw 
carried  on  elsewhere  than  in  'the  United  Kingin; 
therefore,  say  the  learned  oonneel  tor  the  OtDWfl,tlie«M6 
is  within  the  very  terms  of  the  Aet.^and  he«mait>hei]idd 
liable  tO'aseessment.  I  think  it  muat'beadnittti'thit 
the  words  of  theatattite  dOfprimd  facie,  mfp&it  ttnmi. 
tentton  ;  for,  notwhhetnnding'the  ingenioimriliuto  tg 
which  they  h«ve  been  eubjeeted  bylhe  leaned -emel 
for  the' respondent  in  their  able  argnmeat,  I  tUnHb^ 
giving  to  the  language  of  the  emuitMent  M  «tanl 
meaning,  the  facta  stated  do  apparently  bring  tiiisito 
within  it. 

It  is  urged,  however,  on  behalf  of  the -MinllBt^ 
that  if  this  conetmotion  be  adopted  a  foreigM-WMiff 
for  a  short  time  only  in  this  oountry  would  keitbjeelBd 
to  taxation  here  in  respect  of  the  whole  Of  hta  Mbmi 
earaiDgs  in  his  own  eonntiy  oretoewliere  ;  tMsototas 
him  would  be  oppoaed  to  international  ooiailgr;  «bd<tbt 
a  construction  which  would  iuTOlve  euch  a  CBOH|Dttee 
cannot  be  correct.  I  think  the  learned  conasd  i»  Cb 
respondent  are  right  in  saying  that  the  rssultvUAlkqr 
point  out  would  follow  in  the  case  of  a  foreigner,  but  I 
do  not  feel  satisfied  that  it  would  inrolve  a  vidktini  of 
international  lew,  and  that  the  oonstruotion  aoatHtdod 
for  by  the  Crown  ought,  on  that  ground,  to  bew—rily 
rejected.  Beliance  was  placed  upon  the  deoiate  tender 
the  Legacy  and  Succession  Duty  Acts,  which  kme  im- 
posed a  limit  upon  the  broad  language  of  the  enaotmoiti^ 
subjecting  legacies  and  successions  to  taxation.  Bat  il 
must  be  remembered  that  it  waa  necessary  to  pot  nne 
limit  upon  these  general  terms  in  order  to  bring  tht 
matters  dealt  with  within  our  territorial  joriidiotkn. 
Without  such  a  limitation  the  Legacy  Daty  Ael,  fiir 
example,  would  have  been  applicable,  althoogh  neither 
the  testator  nor  the  legatee,  nor  the  proper^  derieed  or 
bequeathed,  was  within,  or  had  any  relation  to,  tiie 
British  dominions.  A  construction  leading  to  thii  icmlt 
was  obviously  inadmissible.  The  Inoome  TaxAab^liov- 
ever,  themselves  impose  a  territorial  limit,  either  that 
the  source  from  which  the  taxable  inoome  is  dedfadnnet 
be  situate  in  the  United  Kingdom,  orthe-peiw^hwe 
income  is  to  be  taxed  must  be  reeidettt  thera  IS  the 
latter  condition  be  f  nlfilled,  I  think  it  is  cominM  for 
the  Legislature  to  determine  the  measure  cftaxiidflD  to  be 
applied  in  the  case  of  a  petson  so  leatdent.  At  the^noe 
time  I  am  far  from  denying  that  if  it  oan  beahaanlhtt 
•a  particular  interpretation  of  a  taxing  statdia  «oidil 
operaite  unrsasonably  in  the  oaeeof  a  ioretgner  sQJCHBiDf 
in  this  country,  it  would  afford  a  tnaenn  loradoptfBf 
some  other  interpretation,  if  it  were  paasible»  eooMlently 
with  the  ordinary  canons  of  eonstmotioD. 

I  think  it  cannot  be  denied  that,  if  the  view  pnt  for- 
ward on  the -part  of  the  Crown  be  oorwot,  the  incUeDoe 
of  the  tax  wUl  be  etrangelj  .anomalous,  flahednie  ]^ 
imposes  the  tax  upon  the  annual  profits  or  gaios  Mog 
or  accruing  to  .any  petson  residing  Inrihe  United Kiaf- 
dom  from  any  .kind  of  property  xthataoaver,  erM^ 
situated  in  the  United  Kingdom  or  elsewhere.  Ibh  i" 
terms  would  apply  to  all  such  profits  aad  ,gaina,  whtttcr* 
they  found  their  way  to  this  conntai^  or  not  Bat  ^ 
section  100  of  5  5c  6  Vict.  c.  35  the  duties  thos  fanpend 
are  to  be  charged  according  to  certain  Tulee.  Oneef  tee 
relates  to  the  duty  to  be  charged  in  »re8peet  of  teteia* 
arising  from  ^ecnrities  in  the  British  platttatfoaB'in 
America  or  many  other  of  her  Majesty '■«  domisioaa  eat- 
Mde  Q-reat  Britain  (for  which  may  now  be  reed  ^ 
Unit»d  Kingdom)  and  foreign  seeurities.  The  dtf^tobe 
charged  in  respect  of  theae  is  directed  to-be  compotrtw 
a  snm  not  less  than  the  full  amount  of  the  earns  wM 
have  been  or  will  be  ceoeived  in  the  United  Kingdoa  '» 
the  curr^t  year.  Another  of  these  rulea,  styled  tin  6* 
case,  prescribes  the  duty  to  be  charged  in  respect  of  poe- 
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in'tim  Bfeitbb  plantations  of  Amerioavorin  any 
x>kher-  of"  her  M^«8tjr%  domDioas  oat  of  the  Unitod 
Kingdom  and  fonign  powoMions*  The  dnty  in  reipeet 
of  these  is  to  be  oompated  on  a  sam  not  less  than  the 
fnll  amomtof  the  aotnal  sams  annnallj  leoeived  in- the 
United  EXogdom,  oompnting  tbem  on.  an  average  of  the 
three  preeeding  years.  It  is  olear,  therefore,  that",  as 
feganb  iooome  arising  from  investments  or  from  posses- 
sions oniside  the  ITnited  Kingdom,  the  tax  is  only  to  fall 
npon  samoeh  of  the  inoome  as  is  received  in  this  conn- 
tiy.  I  reasrve  what  I  have  to  say  abont  the  word 
^'  possesnoB»,"  hot  I  desire  to  point  oat  that  if  the  oon« 
tantioB  of  the  Crown  be  well  fonnded,  whilst  the  taxation 
of  whafc  I  will  term  foreign  inoome  arising  from  the 
flonroee  mealfaaed,  is  limited  to  the  amonat  whioh  finds 
its  mgr  hwe^  there  is  no  such  limit  in  the  case  of  foreign 
inoome  atiring  from  a  trade  or  profession  or  employment 
oarried  on  abroad,  the  whole  of  whioh  is  subject  to  taza* 
tion,  thongh  no  part  of  it  ever  reaches  this  country.  No 
zeaaoa  hns,  or  can  be,  suggested  for  so  startling  a  differ- 
ence. Tbedislinotion  between  the  inoome  from  property 
anofa  aa  a  aagar  plantation  in  the  West  Indies  and  from  a 
hnaJDOM  carried  on  there  would  often  be  a  very  fine  one; 
and  wi^r  a  person  interested  in  the  latter  should  be  bur- 
dened wHh  taxation,  of  whioh  a  person  interested  in  the 
Imrmeris  free,  was  beyond  the  ingenuity  of  the  learned 
connael  for  the  Grown  to  explain.  Indeed,  in  this  very 
oasOy  jf  the.  bnsiness  in  which  the  respondent  is  a  partner 
were  disposed  of  to  a  joint-stock  company,  and  he  re- 
teinad  hU  Interest  in  the  form  of  shares  in  that  company, 
thoni^.the  annual  return  to  him  might  be  precisely  the 
same,  he  would,  I  take  it,  be  dearly  free  from  the  taxa- 
tion it  is  now  sought  to  impose.  I  am  quite  aware  that 
there  aie  inequalities  in  the  incidence  of  the  income  tax, 
4ind  that  the  anomalies  I  have  pointed  out,  glaring  though 
they  be,  will  not  avail  the  respondent  if  the  taxation  be 
imppeod-by  the  clear  language  of  the  statute.  Bat  Lord 
Blaokbam;  who  pointedly  dwelt  upon  this  in  the  case  of 
OoltMiMlron  Of.  v.  Blaek,  29  W.  R.  717,  6  App.  Cas.  315, 
eaad  : — '*The  object  of  thus  framing  a  Taxing  Aot  is  to 
grant  to  her  Majesty  a  revenue.  No  doubt  they  would 
prefer,  if  it  were  possible,  to  raise  the  revenue  equally 
from  all,  and,  as  that  cannot  be  done,  to  raise  it  from 
those  on  whom  the  tax  falls  with  as  little  trouble  and 
aanoyanoe  and  as  equally  as  can  ba  contrived,  and  when 
any  enactments  for  the  purpose  can  bear  two  interpreta- 
tions, it  is  reasoaabls  to  put  that  construction  upon  them 
which  will  prodace  these  effects." 

It  is  beyood  dispute  too,  tLat  we  are  entitled,  and  in- 
-deed  bonnd,  when  construing  the  terms  of  any  provision 
4aand  in- a  statute,  to  consider  any  other  parts  of  the  Aot 
whioh  throw  light  upon  the  intention  of  the  Legislature, 
and  maj  serve  to  show  that  the  particular  provision 
ought  not  to  be  construed  as  it  would  be  if  considered 
alooe  and  apart  from  the  rest  of  the  Aot.  It  is  contended 
bj  the  respondent  that  if  we  thus  seek  the  aid  to  be 
derived  from  other  provisions  of  the  Income  Tax  Acts  we 
dttE  be  led  to  the  conclusion  that  the  vfew  presented  by 
the  appelant  is  erroneous, 

la  the  first  place  it  is  said  that,  although  elaborate 
is  provided  for  carrying  out  the  taxing  pur- 
of  the  Act,  none  of  it  is  applicable  to  the  Assess- 
of  the  profits  of  a  trade  carried  on  entirely  outside 
the  United  Kingdom,  no  part  of  whioh  is  received  here. 
II  thaebe  cocreet,  it  certainly  goes  far  to  show  that  the 
lja§fit/mm  cannot  have  intended  to  tax  snoh  profits.  The 
106th.aeotion  of  the  Act  provides,  first,  for  the  assess- 
ment of  **  every  householder,  except  persons  engaged  in 
any  tiedt^  manufacture,  profession,  or  employment.'*  It 
next  teds  with  the  case  of  **  every  person  '*  so  engaged, 
that  he  is  to  be  chargeable  by  the  oommis- 
for  the  parish  or  place  where  such 
-tcade,  maanfaotnre,  profession,  or  employment  la 
on  or  exercised,  whether  it  be  carried  on  or 
wholly  or  in   part  in  Great  Britain.    It  next 


provides  that  every  pesson  not  being  a  householdei  nor: 
engaged  in  any  trade  or  profession,  who  shall  have  a 
plaoe  of  ordinary  residenoe  shall  be  charged  by  the  oom-' 
missioners  acting  for  the  plaoe  where  he  shall  ordinarily 
reside.  Lastly,  it  deals  with  every  person  "  not  herein* 
before  described.''  He  is  to  be  charged  in  the  plaoe 
where  he  resides  at  the  time  of  beginning  to  execute  the 
Aot  in  each  year.  The  counsel  for  tbe  Grown  argued  that 
the  respondent  fell  within  this  last  category.  But  I 
think  this  argument  cannot  be  sustained.  He  certainly, 
is  a  person  engaged  in  a  trade  within  the  earlier  descrip- 
tion, and  therefore  cannot  be  included  in  a  class  not 
thereinbefore  de^^oribed.  And  there  is  no  other  provision, 
to  be  found  in  the  statute  whioh  seems-  to  apply  to  the 
case  of  proflta  derived  from  a  trade  carried  on  entirely 
outside  the  IJaited  Kingdom.  The  108th  section  enacts 
that  the  duty  to  be  assessed  in  respect  of  the  profits  or 
gains  arising  from  foreign  possessions  or  foreign  securi- 
ties, **  or  in  the  British  plantations  in  America  or  in  any 
other  of  her  Majesty^  dominions,"  may  be  assessed  by 
the  commissioners  acting  for  London,  Bristol,  Liverpool, 
and  Glasgow  aeeording  to  the  regulations  mentioned 
*'  as  if  such  duty  had  been  assessed  upon  the  profits  or 
gains  arising  from  trade'  or  mannfaoture  carried  on  in 
such  places  respectively.'*  It  further  provides  that  tbe 
assessment  is  to  be  made  by  the  commissioners  acting  for 
such  of  the  said  places  at  or  nearest  to  which  the  pro- 
perty shall  have  been  first  imported  into  Great  Britain^ 
or  at  or  nearest  to. whioh  the  person  who  shall  have  re- 
ceived remittanosa  or  money  arising  from  property  not 
imported  resides.  I  think  that  in  this  section,  if  any- 
where, one  would  have  expected  to  find  a  provision  deal- 
ing  with  the  profite  of  a  bnsiness  carried  on  outside  tbe 
United  Kingdom,  the  more  so  as  the  assessment  referred 
to  in  the  section  is  to  be  made  by  the  commissioners  as  if 
it  had  been  upon  the  profits  of  *'  a  trade  or  manufacture  " 
carried  on  in  London  and  the  other  places  named.  But 
it  is  admitted  that  this  section  is  confined  to  property  or 
money  brought  to  this  country  ;  it  affords  no  aid  there- 
fore to  the  present  appellant,  though  I  shall  have  to  ask 
your  lordships  to  consider  presently  whether,  npon  the 
true  oonstroctlon  of  the  statute,  it  does  not  cover  the 
case  with  whioh  we  have  to  deal. 

For  the  reasons  I  have  given  I  think  the  respondent 
has  successfully  shown  that  the  Act  has  not  provided  tbe 
requisite  machinery  for  assessing  the  duty  on  trade  pro- 
fits arising  and  remaming  abroad,  whioh  is  strong  to  show 
that  it  was  not  intended  to  tax  them.  But  the  difficulty 
of  the  appellant  does  not  end  here.  The  Act  prescribea 
certain  rules  for  ascertaining  the  duties  to  be  charged  in 
respect  of  any  trade,  manufacture,  adventure,  or  concern  in 
the  nature  of  trade.  One  of  these  rules  provides  that 
the  computation  of  duty  arising  in  respect  of  any  trade 
carried  on  by  two  or  more  persons  jointly  shall  be  made 
and  stated  jointly  and  in  one  sum,  and  it  designatea  the 
partner  who  is  to  make  the  return  on  b^ialf  of  himself 
and  the  other  partner  or  partner^  which  is  to  besuffioient 
to  charge  the  partners  jointly.  It  farther  provides  that 
no  separate  statement  shall  be  made  "  in  the  case  of  any 
partnership,"  exoept  for  the  partners  separately  claiming 
an  exemption  or  aooounting  for  separate  concerns,  and 
that  if  no  suoh  claim  is  made  then  such  assessment  shall 
be  made  jointly  aooording  to  the  amount  of  the  profits 
and  gains  of  the  partnership.  Now  it  is  not  pretended 
that  the  whole  of  the  profits  of  the  Australian  firm  are 
aasessable.  The  shares  of  the  Australian  partners  clearly 
cannot  be  taxed.  Yet  where  is  there  any  provision  for  a 
separate  statement  and  assessment  suoh  as  the  Crown 
contend  for  here  ?  If  the  result  of  rejecting  the  argu- 
ment presented  on  behalf  of  the  Grown  were  to  land  your 
lordship  in  the  conclusion  that  profits  arising  from  a 
bnsinees  oarried  on  abroad,  even  though  received  heie, 
were  not  subject  to  the  tax  it  would  present  a  lormidable 
obstacle  to  yielding  to  the  argument  of  the  reepondent, 
though  I  am  not  sure  that  the  difficulties  you  would 
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have  to  encounter  in  refusing  your  a»ent  to  it  would 
not  even  then  be  greater.    But  I  do  not  think  your 
lordships  are  driven  to  this  oonelusion.    The  rule,  styled 
the  fifth  case,  which  I  hate  already  referred  to,  deals 
with  the  duty  to  be  charged  in  respect  of  possessions  in 
any  of  her  Majesty's  dominions  out  of  G-reat  Britain  and 
foreign  poBsef^sions.    Now  the  word  '*  possessions  *'  is  not 
used  in  the  part  of  the  schedule  D  which  describes  the 
subjects  of    the  tax.      Speaking    generally,    they    are 
defined  to  be  the  profits    arising    from   property  and 
those    arising    from    trades    and    professions.       When 
therefore    the    term    **  possessions ''    is    employed    it 
seems  to  indicate  an  intention  to  cover  by  it  some- 
thing more   than   '^  property."     And  it  is  difiloalt  to 
see  why,  unless  the  intention  were  to  embrace  something 
more,  the  latter  word  was  not  used.     **  Possessions  "  is  a 
wide  expression  ;  it  is  not  a  word  with  any  technical 
meaning  ;  the  Act  supplies  no  interpretation  of  it.     And 
I  cannot   see  why   it  may  not  fitly  be  interpreted  as 
relating    to    all   that    is    possessed    in    her    Majesty's 
dominions  out  of   the  United  Kingdom,  or  in  foreign 
countries.     And  if  so  I  do  not  think  any  violence  would 
be  done  to  the  language  if  it  were  held  to  include  the 
interest  which  a  person  in  this  country  possesses  in  a 
business  carried  on  elsewhere.     So  to  oonstrne  the  Act 
would  have    the  advantage  of   removing   the  glaring 
anomaly  to  which  I  have  referred,  as  inevitably  fiowing 
from   the  rivsl  construction,  and  of  taxing  alike  such 
portion  only  of  the  profits  arising  abroad,  whether  from 
property  cr  trade,  as  is  received  in  the  United  Kingdom. 
The   conclneion   at  which  I  have  arrived  is  greittly 
fortified  by  a  consideration  of  the  d9th  seotion  of  the 
Act,  which  provides  that  no  person  who  shall  actually 
be  in  Great  Britain  for  some  temporary  purpose  only, 
and    not    with    any    view    or    intent   of    establishing 
his    residence    therein,    and    shall    not   actually    have 
resided   in  Great  Britain  for   six  months  in  one  year, 
shall  be  charged  with  the  duties  mentioned  in  schedale 
D  as   a  person   residing   in   Greac   Britain  in    respect 
of  the   profits  or  gains  received  from   or  one  of   any 
poesesciiona  in  any  of  her  Majesty's  dominions,  or  any 
foreign   poj^sessions,   or   from   securities  in   any  of  her 
Majesty'B  dominions  or  foreign  secarities,  but  that  every 
each  person  shall  after  such  residence  for  such  space  of 
time  be  cbargeable  to  such  duties.     The  object  of  this 
enactment  in  plain.     The  Act  contains  no  definition   uf 
the  words  *'  a  person    residing,*'  and  it  was  therefore 
apprehended   that  they   might   be    held    to  embrace   a 
foreigner  sojourning  in  this  country  for  a  brief  time, 
and   for   a  temporary   purpose    only.  ■    It    accordingly 
exempts  snch  a  person  from  taxation  ;  the  duties  are 
only  to  be  chargeable  after  a  residence  of  six  months. 
But  from  what  does  it  exempt  him  ?     Only  from  moneys 
received  here  from  foreign  or  oolonial  possessions.     If 
the  constraction  we  are  asked  by  the  appellant  to  put  on 
the  statute  be  correct,  a  foreigner  temporarily  sojourning 
here  for  less  than  six   months,  though  not  liable   to 
taxation  even  on  the  moneys  transmitted  to  this  country 
arising  from  his  foreign  possessions,  is  not  exempted 
from  liability  in  respect  of  the  entire  profits  arising  from 
a  business  carried  on  abroad,  though  not  a  penny  of  it 
be  received  here.     That  a  foreigner  in  such  circumstances 
should  be  bound  to  make  a  statement  of  these  trade 
profits  and  be  assessed  upon  them  would  be  so  unreason- 
able that  I  think  a  oouHtruotion  of  the  f-tatote  leading  to 
such  a   result  should   be  rejected   unless   no  other  be 
possible.     It  was  indeed  said  by  the  appellant  that  a 
foreigner  to  situated  would  not  be  within  the  description  of 
1^  percon  **  residing  '*  in  this  country.     Bnt  if  m,  there 
was  no  need  for  the  exemption  which  asBames  that  the 
person  dealt  with  would  otherwise  be  chargeable,  and  it 
woold  be  difflcolt  to  resist  the  argument  that  exo«-pt  so 
far  as  he  was  exempted  he  was  intended  to  be  charged 
with  the  duties  imposed  by  the  Act.    The  whole  section 
points,  to  my  mind,  strongly  to  the  conclusion  that 


moneys  received  in  this  oountiy  arising  from  [ 
or  securities  outside  its  limits  were  supposed  to  be  the 
only  portion  of  what  I  have  termed  foreign  inoooe  whids 
was  taxable. 

I  do  not  think  it  neoessary  to  dwell  on  the  case  of  the 
Cdsena  Sulphur  Co,  v.  Mcholton,  on  which  maoh  reli- 
ance was  placed  in  support  of  this  appeal  The  hsid 
offioe,  and  therefore  the  principal  place  of  basiDSM,  of  the 
oompanies  whose  income  was  under  oonsideratioa  vii  ia 
England,  and  the  argument  turned  prinoipallj  apoa 
where  those  oompanies  resided.  I  need  not  etop  to  in. 
quire  whether  the  facts  raised  the  same  question  as  you 
lordships  have  to  determine.  It  is  quite  csrtala  that 
the  important  considerations  which  have  been  ptesNd 
in  argument  upon  this  House  were  not  present  to  the 
minds  of  the  learned  judges  who  took  part  la  thendeoi- 
sions,  and  they  cannot,  therefore,  be  regarded  asiathori* 
ties  determining  the  question. 

I  do  not  pretend  to  say  that  any  conBtructioa  of  the 
Act  is  free  from  difficulty,  or  to  deny  (hat  ions 
anomalies  may  possibly  result  from  that  which  I  idriie 
your  lordships  to  adopt,  but  it  appears  to  .me  to  be  the 
one  least  open  to  objection  and  which  is  most  in  loooid- 
ance  with  the  intention  of  the  Legislature  bo  far  as  I 
can  gather  it  from  the  provisions  of  the  Acts  takes  ai  a 
whole.  For  these  reasons  I  think  the  judgment  appealed 
from  ought  to  be  affirmed. 

Lord  Macitaghtek.— This  is  a  case  of  great  impoit- 
ance  and  no  little  difficulty,  but  after  the  asMstanoe 
afforded  by  the  very  able  and  elaborate  argnmenti  of 
counsel,  I  cannot  say  that  I  have  any  doubt  as  to  what 
the  decision  onght  to  be. 

The  case  raises  the  question  whether  a  person  resideBt 
in  the  United  Kingdom  and  engaged  in  a  trade  oarried 
on  entirely  abroad,  is  liable  to  income  tax  in  respect  o( 
all  the  profits  of  that  trade,  or  only  in  respect  of  so  mmoh 
of  those  profits  as  may  be  brought  to  this  countiy,  either 
in  kind  or  money.  The  trading  in  the  present  case  was 
carried  on  at  Melbourne,  in  Anntralia.  The  bniinMi 
was  a  partnership  business,  bet  I  apprehend  theqoestioB 
would  have  been  the  same  if  no  one  bat  the  respondeat, 
had  been  interefted  in  the  concern. 

Many  topics  which  were  discussed,  and  properij  dis- 
cussed, at  considerable  length  during  the  argamsnt  maj, 
I  think,  be  laid  aside.  It  does  not  appear  to  me  that 
any  light  is  thrown  upon  the  question  by  consideriog  the 
Legacy  Duty  Acts  or  the  Saccession  Duty  Act,  or  the 
decisions  on  those  statutes.  Nor  do  I  think  that  soy 
assistance  can  be  gained  by  referring  to  one  or  two  osses 
in  which,  perhaps,  the  question  was  involved  or  bd{- 
gested,  but  did  not  receive  much  attention.  5or  is 
there,  I  think,  any  room  for  the  argument  that  the  ex- 
pression "arising  or  accruing  to  any  person"  in  the 
first  sentence  of  schedule  D.  means  **  received  hj  bbj* 
person  in  the  United  Kingdom.*'  Moreover,  althoogh  the 
contention  on  the  part  of  the  Grown,  if  oarried  to  its 
legitimate  concluaion,  would  certainly  lead  to  startling 
results  in  the  case  of  a  foreigner  temporarily  resident  in 
this  kingdom,  I  do  not  think  that  even  those  resnlts  are 
so  plainly  at  variance  with  what  is  due  to  the  comity  of 
naiions  as  to  compel  your  lordships  summarily  to  reject 
that  coQteniion  without  considering  carefully  what  the 
JLiegislature  has  actually  said.  And,  certainly,  hovsTsr 
unreasonable  the  consequences  in  other  cases  mij  be» 
there  is  nothing,  I  think,  so  very  unreasonable  in  tazinf 
a  British  subject  who  resides  permanently  in  thisooontrj 
on  the  whole  of  hia  income,  whether  he  chooeea  to  bring 
it  home  or  not. 

It  seems  to  me  that  the  question  must  be  deteanined* 
on  a  consideration  of  the  language  of  the  Income  Tax 
Acts,  under  which  the  claim  is  made,  with  such  assiet- 
ance  as  may  properly  be  derived  fr^>m  a  reference  t» 
Aota  in  jrari  materia.  And  I  think  that  the  question 
after  all  really  lies  in  a  narrow  oompa%s.    Doea  the  case 
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fall  within  the  "first  case  "  of  schedule  D.  in  the  Income 
Tax  Act  of  1842,  and  nnder  the  head  of  **  Duties  to  be 
ohftrged  in  respect  of  any  trade,  maanfactare,  adventnre, 
or  oonoem  in  the  nature  of  trade,  not  contained  in  any 
other  sohednle  of  this  Act  '* ;  or  does  it  fall  within  the 
<<  fifth  oase  "  nnder  the  head  of  *'  The  duty  to  be  charged 
in  respect  of  poaeeasions  in  Ireland,  or  in  the  British 
plantations  in  America,  or  in  any  other  of  her  Majesty's 
dominions  ont  of  Great  Britain  and  foreign  possessions  "  ? 
Or^  to  pnt  the  question  more  shortly  still,  what  is  the 
meaning  of  the  term  '^poaeessions ''  in  the  ''fifth  case'* 
of  schedule  D.  and  in  other  places  in  the  Act  where  it  is 
used  in  the  same  connection  ? 

In  order  to  determine  this  question  it  is  not,  I  think, 
immaterial  to  refer  to  the  earlier  Income  Tax  Acts,  from 
which  the  existing  Acts  are  more  or  less  copied. 

The  Income  Tax  Acts  of  1806  and  1803,  in  regard  to 
the  qneation  before  your  lordships,  differ  so  little,  if  they 
differ  at  all,  from  the  Acts  now  in  force,  that  I  may  pass 
them  by  and  turn  at  once  to  the  original  Act,  the  Act  of 
1799  (39  Geo.  3,0.  13). 

By  that  Act  certain  rates  and  duties  therein  specified 
were  to  be  raised  ''  throughout  the  kingdom  of  Great 
Britain  upon  all  income  arising  from  property  in  Great 
Britain  belonging  to  any  of  his  Majesty's  subjects, 
although  not  resident  in  Great  Britain  ;  and  upon  all 
incomes  of  every  person  residing  in  Great  Britain,  and  of 
every  body  politic  or  corporate,  or  company,  fraternity, 
or  society  of  persons  (whether  corporate  or  not  corpor- 
ate) in  Great  Britain,  whether  any  such  income  as  afore- 
said shall  arise  from  lands,  tenement?,  or  hereditaments, 
wheresoerer  the  Fame  shall  be  situate  in  Great  Britain 
or  elsewhere,  or  from  any  kind  of  personal  property  or 
other  property  whatever,  or  from  any  profession,  office, 
stipend,  pension,  employment,  trade,  or  vocation.'* 

Section  77  enacted,  in  order  that  the  estimates  of 
annual  income  chargeable  by  virtue  of  the  Act  might  be 
made  according  to  known  rules,  and  with  as  much  uni- 
formity as  the  respective  cases  would  admit,  that  in  all 
eases  the  income  chargeable  by  virtue  of  that  Act  should  be 
estimated  according  to  the  roles  and  directions  prescribed 
by  tiiat  Act  and  the  schedule  thereunto  annexed  as  far 
as  the  same  respectively  were  applicable  to  such  income, 
and  in  all  cases  where  the  same  were  not  applicable,  then 
aoooKding  to  the  best  of  the  knowledge  and  belief  of  the 
person  making  the  return. 

OommiBsioners,  to  be  styled  commercial  commissioners, 
''to  ascertain  the  income  of  persons  engsged  in  trade 
and  mannfsctore  "  were  to  be  appointed  for  certain  dis- 
tdetB,  and  it  was  enacted  (section  102}  that  income  from 
pXDpertj  in  the  American  plantations,  and  imported  into 
Gxeat  Britain,  might  be  ascertained  by  the  commercial 
oommlssionera  for  London,  Bristol,  Liverpool,  and  Glas- 
gow in  the  same  manner  as  if  such  income  had  arisen 
^m  trade  or  manufaotures  carried  on  in  such  places 
xespectively ;  and  (section  103)  that  incomes  received  in 
Great  Britain  arising  from  property  of  persons  in  such 
plantationB  not  imported  into  Great  Britain  might  be  also 
aaoeitalned  in  like  manner. 

Tbeeoliednle  to  the  Act,  in  accordance  with  which  the  in. 

come  cbargeable  by  virtue  of  the  Act  was  to  be  estimated, 

containa  a  collection  of  '*  cases  "  and  "  rules  "  not  differing 

mudh  from  the  "  cases  "  and  "  rules  **  in  the  schedules  to 

the  present  Income  Tax  Acts.    It  is  headed  **  Roles  for 

Estiniating  the  Income  to  arise  within  the  Current  Year  of 

Persofia  to  be  Assessed  nnder  the  Act  of  the  89th  Year  of 

his  pnsent  Majesty."   These  cases  and  rules  are  arranged 

nnder  four  divisions,  which  are  as  follows  :— -"  I.  Income 

arising  from  lands,  tenements,  and  hereditaments.    II. 

Inecme  arising  from  personal  property  and  from  trades, 

professiottSy  offices,  pensions,  stipends,  employments,  and 

▼oeations.     IlL  Income  arising  out  of  Great  Britain. 

IT.    Income  not  falling  under  any  of   the  foregoing 

Tales." 

Biriakm  in.  ii  divided  ia'.o  .wo  headings.    <<  Seven- 


teenth Case.  1st.  From  foreign  possessions,"  where 
"  the  full  amount  of  the  actual  net  income  received  in 
Great  Britain  '*  was  to  be  estimated  according  to  the  year 
immediately  preceding,  or  the  average  of  the  three  pre- 
ceding years.  *^  Eighteenth  Case."  *'  2nd.  Money 
arising  from  foreign  securities,"  where  the  annual  income 
was  to  be  estimated  according  to  the  produce  of  the  pre- 
ceding year,  or  the  expected  produce  of  the  ourrent  year. 

It  cannot,  I  think,  be  doubted  that  "  foreign  seca- 
rities"  are  a  class  of  foreign  possessions,  and  that 
"  money  arising  from  foreign  securities  '*  was  included  in 
a  separate  sub-division  merely  because  the  income 
chargeable  was  to  be  estimated  on  a  slightly  different 
basis.  It  is  obvious  that  the  subjects  comprised  in  the 
two  sub-divisions,  whether  the  second  is  properly  a 
separate  sub-division  or  not,  were  meant  to  exhaust  the 
whole  category  described  in  Division  III. — ''income 
arising  out  of  Great  Britain."  Kow  it  can  hardly  be 
supposed  that  the  framers  of  the  Act  could  havA  over- 
looked the  possibility  that  **  income  arising  oat  cf  Great 
Britain  '*  might  include  income  arising  from  trade  carried 
on  abroad.  Indeed,  in  the  very  case  mentioned  in  sec- 
tions 102  and  108,  the  ca^e  of  income  arising  from  pro- 
perty in  British  plantations  in  America,  the  income 
in  produce  or  money  would  certainly,  for  the  most  part, 
be  income  arising  from  concerns  in  the  nature  of  trade  ; 
and  those  sections  show  that  that  income  was  to  be  esti- 
mated in  the  manner  in  which  **  income  from  foreign 
possessions'*  was  by  the  schedule  directed  to  be  esti- 
mated. I  am  therefore  forced  to  the  conclusion  that  in 
the  expression  *'  foreign  possessions,"  as  used  in  the  Act 
of  1799,  the  word  **  possessions "  is  to  be  taken  in  the 
widest  sense  possible,  as  denoting  everything  that  a 
person  has  as  a  source  of  income. 

I  now  come  to  the  Act  of  1842,  and  I  think  it  is  only 
necessary  to  refer  to  a  very  few  sections  of  that  Act. 
For  convenience  sake,  I  will  take  the  Act  of  1842  as  it 
stood  before  the  passing  of  the  Act  of  1853,  which  sub- 
stituted <*  the  United  Kingdom  "  for  *'  Great  Britain," 
and  I  will  treat  the  oase  as  if  the  Income  Tax  Acts  had 
not  been  extended  to  Ireland. 

The  income  of  the  respondent  from  his  business  in 
Melbourne,  whether  he  is  to  be  charged  in  accordanoe 
with  the  contention  of  the  Attorney-General  or  not, 
undoubtedly  comes  under  schedule  D,  and  undoabtedly 
the  portion  of  schedule  D  which  is  contained  in  schedule 
2  of  the  Act  of  1842  is  expressed  in  the  most  compre« 
hensiYe  terms  possible  ;  and,  if  not  restrained  or 
limited  by  what  follows,  would  operate  to  charge  the 
respondent  in  respect  of  the  whole  of  his  Melbourne 
income.  I  do  not,  however,  agree  with  the  argument 
urged  at  the  bar,  that  the  rest  of  schedule  D  which  is 
found  in  section  100  is  mere  machinery,  or  a  mere 
collection  of  examples,  not  diminishing  the  generality  of 
the  earlier  part  of  the  schedule,  but  intended  only  to 
furnish  a  guide  where  the  particular  role  applies. 

The  whole  schedule  mnst  be  read  together.  Erery 
oase  that  can  possibly  happen  under  schedule  D  is 
enumerated  in  section  100.  For  every  oase  which  oaunot 
be  brought  nnder  one  or  other  of  the  first  five  oases  must 
fall  under  the  "  sixth  oase."  Unquestionably  the  rules 
applicable  to  a  particular  *'oase"  may  ont  down,  aad  out 
down  very  materially,  the  charging  words  in  the  earlier 
part  of  schedule  D.  For  instance,  it  oannot  I  suppose 
be  denied  that  foreign  securities  are  a  **  kind  of  property 
situate  elsewhere  than  in  Great  Britain."  By  the  earlier 
part  of  schedule  D  the  rates  and  duties  chargeable  in 
respect  thereof  would  be  so  much  for  every  20s.  of  the 
annual  profits  or  gains  arising  or  acorning  therefronu 
But  the  mles  nnder  the  **  fourth  case  "  limit  the  oharge 
to  the  amount  received  in  Great  Britain. 

It  seems  to  me  that  the  profits  or  gains  from  the 
respondent'sMelboume  business  might  be  held  to  fall  either 
under  the  **  first  case  "  or  under  the  ^  fifth  oase  "  if  one 
looked  to  nothing  more  than  the  language  of  those  two 
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The  "first  oas»"  deiOft  with.  <<  datiw«  to  bs: 
olttrgod  in  respeot  of  any  tcadft  .  .  .  not  oantaia«d 
ini  anj/  other  sehedalei"  In  ita-  terms  no  doubt  that. 
TPBidd  include  the  respondent's  basiness  at  Melboucna  as 
well  a«' his  basineas  in  London.  The  second  rala  of  the. 
^  first  oass  "  declares  that  <*  tho  said  dnty  i»  to^estend:  to. 
every  person,  body  poUtia  or  oorporate^  •  .  •  or. 
sooiety^  and  to  every  .  •  .  conoem  carried  on  by 
them  respeotlvely  in  Great  Britain  or  ^sewheca.  except 
BQoh'Conoerna  as  are  mentioned  in  schednle  A.'*  Again 
in  dts  teims  this  role  points  to  a  bnsiness* carried  on  ont 
of  Great  Britain,  as  well  as  to  one  carried,  on.  in  Graat. 
Britain*  Bat  then  when  one  tries  to  apply  the  mles  and 
pxoririons  of  the  Act  relating  to  profits  and  gains  from. 
trades  to  &  trade  carried  on  exclasively  abeosd  ois»  geis 
into  hopeless  diffionlties.  If  it  is  a  partnership  bnainaas/- 
SB'this  isi  the  return  is  to  be  made  by  the  senior  paitneg 
resident  in  Great  Britain.  Bnt»  then  the  partner  is  to 
make  the  return  "on.  behalf  of  himself  and.  the  other 
pavtoer  or  partners)''  and  his  return  is  '^soffioient 
authority  to  charge  snob  partners  jointly "  and  "  no 
separate  statement"  is  to  be  allowed  in  any  case  of. 
partnership  except  for  "the  pnrpose  of  the  partners 
separately  claiming  an  exemption"  or  *<of  aoconnting 
for  separate  concerns." 

Then,  again,  the  computation  of  the  duty  to  be  oharged. 
in^reapeot  of  any  conoem  in  the  nature  of  trade  is  to  be 
made  esolnsive  of  the  profits  or  gains  arising  from  lands 
ooonpied  for  the  purpose  of  such  concern.  That  rule 
hardly  seems  applicable  to  a  foreign  mine  or  a  sugar, 
{^natation  in  the  West  Indies. 

Then,  again,  by  section  106.  every  person  engaged  in 
any  trade  is  to  be  chargeable  by  the  commissioners  sat- 
ing for  the  parish  or  plaoe  where  the  trade  is  carried,  on, 
whether  such  trade  is  exeroised  wholly  or  in  part  only  in 
Great  Britain.  And  there  are  other  provisions  whi<^  it 
is»not  neoessary  to  gothrongh,  which  seem  to  ^ow  that 
th«  *<  first  caee,"  thongh  clearly  applying  to  a  trade 
csrried  on  partly  abroad  and  partly  in  Great  Britain,  was 
got. intended  to  apply  to  a  trade  carried  on.exolosirely 
abroad. 

Turning  now  to  the  <*fif(^  case,"  I  ask,  why  are  not 
the -respondent's  profits  and  gains  from  hia  Mielboarne.- 
bnaiQeMi  within  the  *' fifth  case"  ?  What  is  the  mean^ 
i»g;of  the  term  "possessions"  in  that  "case"  ?  The 
weed  "  peasessions  "  is  not  a  teohnioal  word.  It  seems 
to -me.  that  it  is  the  widest  and  nmst  comprehensive  word; 
ttaet  oonld  be  used.  Why,  for  instance,  should  not "  pos* 
ssHions  in  Ireland"  mean  everything,  every  souvoe  of 
iimin  that  the  person  chargeable  has  in  Ireland,  what- 
evsrrit.may  be  P  Why  should  not  ^'  profits  from  posses^ 
sisne-ont  of  Great  Britain,"  which  is  to  be  found  in. 
sehednle  G>,  ^o.  Xf.,  and  reealls  the  expreasinn  '^  inoome 
out  of)  Great  Britain  '*  in  the  Act  of  1799,  mean.  pcoftUf 
franft.every  source  of  income  abroad  ?  I  naerthe  espree^ 
sion  "  sooroe  of  inoome"  beeanse  it  i8ras»a.floiiroe  of  i&v' 
ooKethat  the  Aot  contemplatea  and  deala with  properigr 
andeverythiBg  else  that  a  person  oha^geabler  under  the- 
Atat  omy.hwrek  and  the  Aot  itself,  ia  seatioa.52,  neesthe 
exprasalaiie,  "sonroes  chargeable  nnder  the  Act,"  and 
*'  all  theaowoee  contained  in  the  said  several  sehedolea^" 
aaideeoribing  everything  in  zespeet  of  which  the  tax  is 


TkuBb'sm  two  seottene  in  the  Ajot  to  wUdr  I  wOLrate 
asirisawingthat  the  word " poieessions"  most  hvmc  this. 


TMw  the-89th  seelion.  Under  that  seetioa.  an  Iridu 
1MB  wiio  happ^ed  to  be  in  Geevfr  Britain,  for  aeaia 
Umtmmcr  pwpeae  only,  and  aot  with,  anr  intent  of 
eilaUi^ingihis  reeidenoe  there^  and  wfaasa  actaaL  seair- 
deaee  in  Great  Britain  did  not  amoaat  ta  a.  period  of.  six 
lantbein  any  one  ycar^  was  *'  not  to  be  charged  with 
thft*sidd  duties  menrioaed  in  sohedole  D.  as- a  pemm 
xcittiag  in  Gieat  Britain  ia  respect  of  the  profits  or  gtAa^ 
moivedfromor  ontof  anyr poesasskmv  in;  IcelaBdj''  or 


^*  frDmiaeenritiesan  Ireland."  He  was.  not  evan  to  te 
charged,  ia  respect  of  his  receipts  in  Great  Britaiti  froBL 
those  sonzDes.  It  could  not  be  suggested  that,  as  s  tea. 
porary.  resident  for  less  than  six  months,  ho  wss  to  be 
charged  in  respeot.of  any  gfiins-  or  profits  from  an  Irish 
sonroe  which  were  not  received  in  Great  Biitais. 
But  there  the  section,  goes,  on  to  say  that  after 
six. months'  reeidenoe  ''such  person  is  to  be  chargesbls 
to  the  said  dntie?/'  that  is,  to  the  duties  "  in  respnt  of 
the  profits  or  gains  received  from  or  out  of  any  pOB»i» 
stons  in  Irdoad,"  or  "  from  securities  in  Ireland.''  Nor 
if  profits  and  g^ins  from  sn  Irish  basineas  benotrioDliidsd 
in  profits  and  gains  from  possessions  in  Ireland,  it  is-cer. 
talnlg/  very  singular  that  no  mention  of  them  is  to  be 
found  in.  section  39.  It  cannot  be  supposed. f^t  tfte 
presence  ia  Flnglsnd  of  an  Irishman  engaged' in  biuuiw 
in  Ireland  was  so  rare  a  thing,  that  it  escaped'  the  stftn. 
tioaot  the  fcamers.of  the  Ajot.  Nor  can  it,  I  think,  be 
supposed  that  a  persoamade  liable,  as  a  temponi):  mi* 
dent  in  Gbwat  Britain  by  reason.of  six  months'  resitoB. 
there  was  intended  to  escape  altogether  from.ths.ppf. 
ment  of  inoome  tax.  upon  receipts  of  his  Irish  bna- 
ness.  Yet  what  wonld  there  be  to  charge  him  if  the 
appellant  is  right  ?  The  only  way  to  give  a  ratiooal 
meaning  to  section  39  is  to  constme  the  eaq^reaiozL 
"  posoessiona  in  Ireland  "  as  including  every  soazoe  of 
Irish  inoome  other  than  Irish  securities  which  the  psEsoa 
made  chargeable  by  the  section  may  happen.to  posssA 

Seotion  106  seems  to  me  to  point  clearly  ia  the  mbos 
direction.  It  explains  in  what  districts  the  datissaoa- 
tsinediasohednle  D  are.  to  be  charged.  ^  After  destiiii 
minnteiy  with  the  oase  of  persons  oarryiofion  baanMi 
either  wholly  or  partly  in  Great  Britain,  it  proridss  tat 
the  dnty  to  be  assessed  in  respect  of  the  profits  or  gain 
arising  from  possessions  or  securities  in  Ireland,  sod 
there  again  there  is  no  mention  of  profits  or  gains  wddag 
from. trade  or  business  in  Ireland,  and  no  provisiaii  fo 
the  plaee  where  such  profits- or  gains  are  to  be  asBsasd, 
unless  they  are  to  be  taken  to  be  included  in. the  expiM- 
eioa  "  possessions  in  Ireland."  If  not  so  included,  the 
omission  to  mention  them  in  that  section  is  the  maze 
extraordinary  because  the  greater  parti  of  the  ssotioa  is 
ooonpied  with,  the  subject  of  profits  and  gains  fioni 
trade.     . 

It  is  obvious,  too,  I  think,  that  if  the 
'*  possessions  in  Ireland  "  be  given  a  narrower 
than  that  I  have  suggested  as  its  proper,  meaning,  endlesi 
diflOonlties  would  arise.  However  much  you  narrow  the 
meaning  of.  the  word  "  posseaaions,"  yon  cannofi  narrov 
it  so.far  as  to  exolnde.all  trades  or  concerns  lathe  natoB 
of  trade. 

Even  in  the  rule  applicable  to  the  ''fifth  oaae"  thare 
is,  I. think,  an  indication  that  the  case  oovers  pnfita 
frouL foreign  trades.  It  wiU  be  observed  that  theoxdy 
deduction  or  abatement  allowed  is  that  allowed  in  tlie 
"  first  oase."  On  referring  to  the  first  case  it  will  be 
found  that  that  dednotion  or  abatement  is  one  i^plioablB, 
and  only  applicable,  I  think,  to  the  case  of  a  trade. 

Upon  the  whole  I  have  come  to  the  conolnsioa  that  f&a 
profits  and  gaiaa  arising  from  the  reepondwtfa  Aenxunse 
bnsinam  fall  nnder  the  ''  fifth  case"  of  eohedale  O,  sad 
ace  ohargaahle  accordingly -on  the.  actual  snms  xwivind 
in  the  United  Kingdom ;  and  eonsequeaUy  I  am  of 
(pinion,  that  the  appeal  onghtto  be.  dismissed. 

Onbr  9f  tU  Oovprt  of  Appeal  affiamed^  and  ofpul 

Solicitor  for  the  appeUaats,  Sir  W.  K.  mipUl,  S^ 
citor  of  Inland.  Avenue, 
Solioiton  for  the  respondent,  She^hearis, 
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.6x;.iXDZAMbJQP  JUlGATB  XIhIOX  V.  GUODKANB  OF  OBaTSOKUNIOK. 


HoT74B  07  Lords, 


Prom  a  A. )  J>cc.:i3,  U,  1888  ;  Ut^j 

(England),  i  6,  7  ;  Aug.  8, 1889. 

(1)  Gtjabdians  of  the  Ebigaze  U»ia»r  v.  Guakdians 

OF  IHB   CrOYDOX   UnIOK. 

(2)  OtrissiAirs  of  the  Hiohworth  avb  Swindok' 
Uwioir  V.  Guardians  of  the  WESTBURT-oNiSETEBW 
Ubnov. 

(3)  GiMSDinrs  of  tsb'Mkdway  JJmxar  v.^BvxRSOiXs 

OF  THE  OBEDMimrrER  Union,  (h.) 

I^9or  ^km^^aMmmnt — tJkrimtaive  'inaUmmi —  Child 
SMil2ir  msUem^^Widowed  mM€iF^J)ivided  PoritAM 
.sM^ihSie  (39«fe.i0  Vici.c.  61).  m.  U,  35. 

(t)  The/fdiher  of  a  pauper  had  a  sHtUwnnt  in  (he 
'CrMfdon  Union  in  1^78,  which  he  nevtr  hit.  He  died 
in  "1881.  The  maiden  ettUemeTtt  of  the  mother,  who 
turviwmi  the  father,  voae  in  the  Reigaie  Union,  and 
ike.nutthar,  in  1996,  had  n6t  acquired  any  mUfement 
iMinee  her.hmhand^e  death.  In  1886  a  jti$tieee*  order 
tAM  nmde  adjudging  'the  eHtlenient  of  the  'pauper,  who 
wag" then  under  "the  age  of  $ii6teen,to'he  in'the  Oroydon 
Union. 

Held  (i^emreing  the  decieion  of  the  Ooait  of  '4Bpe«l, 
35  IT*  5.  8S4,  19  0.  B.  D.  ^^),'thxa  ,in(nmu<ih  aethe 
paaper  on^e  death  of  her  /dther*took  'the  rtttlement  df 
thefdther,  and  cuthe  pnaper*$  widowed  mother  had  not, 
since  'her  hnehand'a  death,  acquired  a  tettiemertt  for  her^ 
aeff,  -Vie  pnuper  retained  the  father^a  eittlement  in  the 
Croydon  Union,  and  that  the  order  of  the  juitieee -woe 
^riffht, 

{2)  Aipmuperiwaa  horn  on  theJTlth  of  0€teber,.lS61, 
in    IVaniOKH^h,  her  faiber'a  hitih  pariah,  which  la- 
within  the  u^pailant  union.     In  1862. «A«  remonted  with^ 
her  faiken^ike  parkh  of  Shyd^wer^t,  in  the.Newport' 
Umiu[i,,whera  she  rtaided  teith  him,until  hia  death. in 
J^98.    Hhrmmther  married  again,  .From  her  fatherle 
death  euUU  .Meuemher,  J.€85,  ,the  ,puuper    (who  iie 
' ph^ejeally. imoapahle  of.womh)  resided  with  her  mother 
in  the.peHtieh'0/Bky^gwem,Jendfiwnyihe  Uh.df  •lune, 
I880»  Mf  in  receipt .  of  teUef  from  iheJfewpott  Union 
tm<iL»yoiWBiter.  1885,  when  sahe  went  \with'  her  mother 
to  th\pamiah  of.Adedt^in  the^eeipendent^unumrto^whieh 
ehe  heemme  ehemgeable  in  8fptember,,19B6, 

When  ihe  .pauper,  who  oMained  siateen  -in  (kinhfr, 
l%Tl,heeemw  ehcargtaAie  :in  ,fune,. 1980, .ake, had  reeided 
in  Jihydgwem  for  ahaut  four  ^yeara  twiUeaut  having 
received  rdief,  and  for  two  year  a  and  ten  montha  of  that 
tiane  she  was  above  siaieen. 

Mild,  .thai  the  ,pauper  had  Mcquieed  hy  reeidense  a 
■tetns  of  irremiovahiHiyrOnd.hada,eetiienient  in  her  awn 
right  in  ,the  Newport  Union  under  :sectian  34  of  the 
JHuided,Fari8heaAct,  .1876. 

J^teiai&n  of  the  Ooutt  ot.  4spflal  (86  JF.  JS.  422,. 20 
Q.^^.^dl)  rsversed. 

JThe  widow  eatd'thne  chUiren  funder'*eix  years  of 
aye)  6f  n  inem  -who  ^*the'time  of  his  death  had  -tic- 
qatrwd  a  utttemefit  in  QlUinyham  under  eeetion  34  of 
*tke  Divided  'Fkriehes  Att,  1876,  heeame  eharyeahh  io 
the  Bedminster  Union,  the  widow  not  haviHg,teinee  her 
'hushand^sdeaih,^  arottfre/i  a  settlement  for  herself, 

Beld,*that,'th9  father  hwing,  at'the  time  of  his  dodth, 
acquired  a  settlement  in  Qillingham  under  settUmM, 
Ms  ^midow  rend  -children  took  his  mtthmient  under  ^ihe 
provivions  -^ftseetion  35. 

Deeieim  of  ihe  Ooutt  of  Appeal  (86^.1?.  «51,  21 
Q.  B.D,  276)  etfirmedyhut  on  deferent  greuieda. 

flfaq>oiipp>ali,^iiiflh»n»re  Jwtfd  tifyther,  4ep«ami 
tlio  MiMtractfan  jot  atdttoss  14  4md  35  of  the' 


(a.)  SinpntaX  I^X/harum^.  Gbattov,!:^.,  Bflrrieter« , 


Df tided  TarWies  Act,   1876  (39  &  40  Vict.    c.   61), 
wbioh  are  as  follows  :^ 

Section  34. — "  Where  any  person  -tiiall  baipe  reeMed 
.for  .the  term  of  Jthree  .jears  in  any  rP^ricb,  in  .auch 
.manaer  and  under  ^andi  oiconma^tanoefl  in  each  of  .aiiqb 
.years  msiMould,  in  afcatdanee  irith  the  eeDtral-ebataieB 
in  that  behalf*  Mniftsr  him  .irr«noTabl<*,  he  ahall  Jbe 
deemed  to  be  settled  therein  until  he  shall  acyiuire  va 
aettUaeot.ia  aoaie  other  parish  by  a  like  Baeidtaiee  or 
otbeiviie ;  ,pra«ided  thaU;  an  arder  of  remoral  in  Bs«|MCt 
af^a.aefetlaaient'acquix^cl  nnder  this  eeetion  •ahalLttot;..be 
OMde  npoQ  the  etiteioe  of  'the  peraon  to  be  oremoiekl, 
fWithaat  eiuh  ooraoboTatcon  as  the  jostlcea  .or  .cooet 
tUafeasnciest." 

Oaotion  35t— *<'Ko  ipeeson  ahall  be  deemed  to  Jiave 
derived  a  settlement  f rem  any  other  .peteon,  <wheth«r  by 
parentage,  estate,  or  otherwise,  except  in  the  case  of  a 
wtfe'fmm  iMr  hntbaaa,  and  in*the  oase  xlf  a  child  niider 
tbe'flge  df  sixteen.  twhi4fa  chiid^hall  t4ke  theeettleaMnt 
of  its  lather  ar  ^f  itsvwidoircd'aEifther,  ae  'the  ease  msvy 
Jbe,  nptto'tbit  ege,  'add  eiiill  nretain  the  *«ettlemeilt  «o 
•tatak  niltil'it  shall^aegaiie  ^aothsr. 

«*  An  UkgUfEMte  4^m  ^ludl  tttain  the  scttlMNOt  i^t 
Its  Bdtber  aatfl^iKah  ahildaequfaMs  another  settle  men  t. 

*'If  >aay  ohild  in  this  aeethm  meotiimed  shall  nut 
iMTe»aeqaiffed'a  sattlMnent  ^or  ilself,  or  being  a  ^  female 
shall  not  have  deriTed  a  settlement  from  'her  hnsbaofl, 
and  it«oanuet  be  shtfim  fsrhat  sattlemient  sfoeh  ahill  or 
feomie  Asrivai f MmtlM fpsfent  ^without  ioqaiiring  i^to 
^atAeti^atfve  aettlamentcf  •eiioh  parent,  audh  child  ar 
.Imale  shall  be  insmud  to  be  ^settled  lin  the  puish  in 
^hitfhthe  or  she'spas'bom." 

In  the^sstappiol— 'Hwylte  Unirni  t.'  Oroydon  Union, 
35  W.  B.  824,  19  a  3.  D.  385«-««  apeoial  aaae  liad 
beenetated'U]Bier;12.&  13  Yiot.  C..45,  s.  11,  on  t  appeal 
against  an  order  of  two  jastices  of  the  aounty  of  Surrey, 
.made  ttnderaaotian  97of  16  ft  17Tict.  o.  97,  adjudging 
the  plaee  of  the.last  Iw^  eettleoMnt  of  Sdith  8euUy,a 
^nper,vto  be  in  the  kamlet  of  ^eoge  in  the  'Oroydbn 
Unim.  «ThAi  crderins  mitte  on  the  Sth  of  llay,  1886, 
npvn  4he  .afpUaAlisoi  df  tke  'fieigate  Union.  tSdlth 
Sonify,  the  pai|per  {'uho  \isam  a  limatlc),  ^aa  ibom  in 
1875,  and  was  noder  ststeen^miien.the  arder  was  made. 
She  was  the  dangfacter  of  Bidiard  "Scully  and  Kmma  Jiis 
<wii0.  'Xknasa'Ctonlly  was  born  in  the  parish  of  Kaigate 
Inthe^Bifgate  TIaten,  #faloh  was  her  mafdeQ  aettlanMnt, 
aafdihenafer  aeq|UtgBd-any  ettbsei|uent'settlmaettt  in  her 
own  tight.  .Qer.fanabandi  JUohard  Sottl|y,«whiltt  xesi- 
dttit  with  bar,  ao^iiivd  in  1878  »a  ^settlement  in  the 
badUbBt  df  Tonga  in  the  Oraydon  .Union,  and  *Smma 
Boutty  and  Edith  too^  the  asttlement  of  aiohazd  Scully. 
iNone  of  them  ever  aogniied  any  sulMegnent  settlement. 
Siofaard  Soully  want  to  Gibraltar  in  1881,  where  he^waa 
Joined  by  his  wife  in  1881,  and  she  resided  there  lewr 
ainoe.    Bidicid  Seully  died  at  Gibraltar  in  1881. 

The  Qaecai'sJBench.Difislon  qoashed  the  oflier  of  the 
Jiislieas,«and  this  was  aiHnaad  by  the  Ooort^ot  Appeal. 
TCheJba^te  UnlanjqBMaled. 

Jeif»  Q*C.  {fi.  'Bmleigh  Miir  with  him),  ior  the 
appeUants«^-Xhe  gaestion  toras  on  aection  35  of  the 
divided. Parishes  Aat,  1878:  ,Bpg.  t.  auardians  of 
Bridgnorth,  SllT.  B.  429,  9  '^Q.B.D,  7^5,  770  (FieU, 
J.'s  judgment  showing  thealMe  of  tlM  lew  belore  thoAct 
of  1876).  Beg.  ▼.  InhaUtanU  of  All  Saints,  Derby,  14 
Q.  e.  SM,  lattd  Ovefissrt  of  Bodenham  ▼.  .Oeeresers 
6f8t..A9idveuis^V:E.  A;B.  486,  Mie  lafanedto.  Th* 
anaasaeda  dedrtnna.iffiin  smjIhh  36  aanotdMMooBciled. 
£luHvdmms  qf  IMuvpuol  *▼.  Qmmms  of  TvHesa,  92 
W.  B.  494,  12  JQ.  )B.  J).  308,  gowns  this  oaae. 
Jlfat(2«<one  Union  ▼•  lUtbom  Union,  17  Q.  B.  D. 
817,  35  W.  B.. nig..  148,  and  Kingsbmdge  Union  t. 
East  Btonehouse  Gwardiana,  35  W.  B.  580,  16  Q.  B.  I\ 
5^8,  4boQld  be  owmded.  [Lard  WAteox  telezred  to 
Adamson  t.  Barbour^  X  Macq.  376.] 
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GuABDUNS  OF  Bexoati  TJniok  «.  GuAsoiAvs  OF  Obotdon  TJkiov. 


HOVU  OF  IiOIDIi 


Sir  E.  Clarice,  8.G..  and  Pcland,-  Q.O.  (Mead  with 
tboro},  for  the  retpondente. 

Jd/y  Q.O.,  replied. 

In  the  lecond  h^peal  ^^  Highworih  and  Swindon 
Union  V.  Weithury'On' Severn  ITnion^the  facte  will  be 
found  atated  in  the  Jadgment  of  the  Oonrt  of  Appeal, 
reported  36  W.  B«  4i2,  and  in  the  Judgment  of  Lozd 
WatBOD. 

The  pauper  became  chargeable  to  the  Weetbnry-on- 
Sevem  Union  in  September,  1886,  and  an  order  was 
obtained  for  her  remo?  al  to  the  High  worth  and  Swindon 
Union,  the  birthplace  and  last  legal  settlement  of  her 
father  and  the  pauper.  The  Queen'a  Bench  DiFision 
(Stephen  and  Charlea,  JJ.)  quashed  the  order  of  remo? al. 
This  was  reFeried  by  the  Oonzt  of  Appeal.  The  High- 
worth  and  Swindon  Union  appealed. 

LumJey  Smiih,  Q*C*^  and  E*  Cunningham  02sn,  for 
the  appellants.— The  residence  of  a  child  with  its  parents 
is  sufficient  for  the  acquisition  of  a  settlement  under 
section  34  :  Beg.  ^.  Elvttt  7  W.  B.  586,  2  E.  ft  K  866 ; 
Beg.  ▼.  Cudham,  7  W.  B.  161, 1  E.  ft  E.  409 ;  Reg.  ? . 
Oloieop,  12  Q.  B.  117 ;  (heneers  of  Eaeton  ▼.  Oveneeri 
of  St  Mary,  Marlborough,  15  W.  B.  310,  L.  B.  2  Q.  B. 
128;  Quardiane  of  Medway  ▼.  Quardiane  of  Bed^ 
mineter,  36  W.  B.  478.  851,  20  Q.  B.  D.  191,  21 
Q.  B.  B.  278. 

They  referred  to  Beg.  ▼.  Leede  Union,  27  W.  B.  708, 
4  Q.  B.  D.  328 ;  Ben  ▼.  InhahitanU  of  Bleashy^  3  B.  ft 
Aid.  377;  Wokkmion  Union  ▼.  Northwich  Union,  46 
Xu  T.  N.  S.  528 ;  Solborn  v.  CherUey,  38  W.  B.  344, 
14  Q.  B.  D.  289,  refersed  on  a  question  of  faot|  38 
W.  B.  698,  15  Q.  B.  B.  76 ;  and  Benman,  J.,  in  St 
Panerai  i.  Norwich,  35  W.  B.  547,  18  Q.  B.  B.  521. 

B.  D.  Oreene,  Q.C.,  and  J^aser  Macleod,  for  the  re- 
spondent8.-rSection  85  abolishes  emancipation,  and  the 
argument  of  the  respondent  is  that  of  the  Oonrt  of 
Appeal :  B.  t.  InhahitanU  of  Broadhembury,  4  Bong. 
241 ;  B,  T.  InhaUtanti  of  Much  Comarne,  2  B.  ft  Ad. 
861 ;  Beg.  ▼•  St  Ann,  Blackfrian,  1  W.  B.  384,  2 
E.ft  B.  440;  Beg.  ▼.  St  Olavf^e,  22  W.  B.  75,  L.  B.  9 
Q.  B.  38 ;  Ouardiane  of  Salford  f.  Cvereeeri  of  Man^ 
cheiter,  31  W.  B.  380, 10  Q.  B.  B.  172. 

B,  Cunningham  Olen,  in  reply,  dted  Nixon  ▼• 
Bowand,  15  Oonrt  Seas.  Oas^  4th  series,  191;  CaaeilU  ▼. 
Somerville  and  BwU,  12  Oonrt  Sees.  Oas.,  4th  series,  1155. 

In  the  third  appeal— Jfseftoay  Union  ?•  Bodminder 
Union,  36  W.  B.  851,  21 Q.  B.  B.  278— an  order  of  Jus- 
tices had  been  made  for  the  removal  of  Oaroline  Baker 
with  her  three  children  (all  nnder  six)  from  the  Bed- 
minster  Union  to  the  Medway  Union  as  the  place  of 
their  last  legal  settlement.  Oaroline  Baker  had  resided 
in  the  parish  of  GilUngham,  in  the  Medway  Union,  con- 
tinuously, together  with  her  husband,  for  upwards  of 
three  years  immediately  before  his  death,  in  1886,  and 
■he  continued  to  reside  there  as  a  widow  for  three 
months  after.  Subsequently  the  widow  and  children 
became  chargeable  to  the  Bedminster  Union. 

The  Oourt  of  Appeal  (Lord  Esher,  M.B.,  and  LIndley 
and  Lopes,  L.JJ.)  had  afflcmed  the  decision  of  the 
Queen's  Bench  Bifision  (Pollock,  B.,  and  Hawkins,  J.), 
which  affirmed  the  order  of  remoyaL 

n&e  Medway  Union  appealed. 

Sir  E.  Clarhe,  B.G.,  and  B.  B.  Kinglake,  for  the 
appellants. — ^Tbe  question  arises  nnder  section  34.  A 
irife  cannot  acquire  a  settlement  for  herself.  Wife  in 
section  35  does  not  include  widow :  Beg.  t.  Overseers  of 
ManeheUer,  30  W.  B.  247,  8  Q.  B.  B.  50;  OHes  ▼. 
EvenUy  BUuHewaUr,  1  Stnu  580. 

Poole,  Q.O.  (J.  CrtBSwtU  WaU  with  him),  for^the  re- 
spondents. 
They  cited  Beg,  ▼.  Qhsiop,  12  Q«  B.  117;  Beg.  y. 


St.  George' e-^in-the-Eaa,  18  W.  B.  787,  L.  B.  6  Q.  B. 
364 ;  Beg.  ▼.  Weymouth^  16  Q.  B.  B.  81,  34  W.  R.  Dig. 
185  ;  Beg.  v.  East  Stonehouie,  2  W.  B.  410, 3  E.  ft  B 
596. 

Sir  E.  Cflarhe,  in  reply. 

The  House  took  time  for  consideration  hi  the  three 
appeals. 

Aug.  8. — ^Lord  Halsbubt,  O.— In  the  esse  et  tke 
Beigtde  Union  ▼.  The  Croydon  UnUm  an  order  hsi  bees 
made  by  the  Justices  of  Surrey  adjudging  the  setfleoMot 
of  a  lunatic  pauper  in  the  respondent  nnion.  The  laastie 
was,  at  the  time  of  the  order,  nnder  sixteen  yesis  of  sge, 
and  was  the  daughter  of  a  father  who  was  settled  is  ths 
respondent  union.  The  mother's  maiden  settlsmeBt  vm 
in  the  appellant  union,  and  was  a  settlement  1^  Urfii, 
and  since  her  husband's  death  fife  years  before  the  oidsr 
applied  against,  she  had  acquired  no  settUmeBt  hi 
her  own  right. 

Under  these  drcnmetances  no  question  eoold  hite 
arisen  under  the  law  as  it  stood  before  the  pssstag  of  89 
ft  40  Yiot.  0.  61.  But  it  U  said  that  section  35  of  ihit 
Act  has  altered  the  law  in  respect  of  the  wife's  letdnfaig 
the  settlement  with  which,  by  marriage,  she  hsi  beoone 
iuTested. 

At  first  sight  it  seems  strange  that  when  the  expmi 
language  of  the  section,  relied  upon  to  effect  this  efainge, 
excepts  from  its  operation  the  case  of  a  wife's  setUeoent 
derif ed  from  her  husband,  it  should  be  supposed  that 
these  words  have  been  construed  to  make  the  f  siy  dmge 
which  the  ordinary  meaning  of  those  words  would  leeai 
to  be  expressly  intended  to  prevent.  But  the  reseoshig 
appears  to  be  thie— that  the  word  *'  wife"  importo  ft 
living  husband,  because  the  appropriate  wwd  for  ft 
woman  whose  husband  is  dead  is  *'  widow,"  snd  the 
same  section  speaks  of  a  **  widowed  mother." 

Whether  the  words  *' derived  from  the  hasbsad''ii 
fhe  most  strictly  accurate  language  to  deseribs  thsMtf 
which  the  wife  acquires  upon  marriage  I  will  not  stay  to 
inquire,  since,  whatever  be  the  tme  oonatructloa  of  the. 
section,  it  is  obrions  that  the  Legidatnre  has  used  the 
phrase  in  relation  to  that  subject ;  but,  assuniog  It  to 
be  accurate,  one  cannot  but  inquire  in  what  other  way 
could  the  exception  be  worded  so  as  to  preserve  to  the 
widow  the  rights  which  she  had  acquired  as  a  wife. 

Neither  in  this  nor  in  any  other  branch  of  the  Isw 
does  the  itatuB  acquired  by  the  wife  in  marrisge  tei- 
minate  with  the  death  of  the  husband,  though  it  ie  I7 
being  a  wife  she  acquires  it,  and  certainly  net  si  a 
widow. 

It  the  Legislature  was  pointing  to  the  rights  eeqjiM 
by  marriage  it  must  use  the  word  "  wife^"  siaoe  itm 
only  as  a  wife  that  those  rights  could  be  acquired.  The 
reason  for  the  use  of  the  words  *'  widowed  mother"  hi 
the  same  section  was  obrions  enough.  If  the  dhild'i 
father  was  aUve  it  would  take  ito  father's  setaeneat; 
but  if  the  father  were  dead,  then  its  mother's,  irtio  in 
that  case  would  be  a ''  widowed  mother." 

I  am  therefore  very  clearly  of  opinion  that  the  oidw 
of  the  Oourt  of  Appeal  was  wrong,  and  that  the  appel- 
lants are  entitled  to  succeed.  I  move  your  locddiipi 
accordingly. 

For  the  same  reasons  I  think  that  in  the  thbd  cose- 
viz.,  the  Medway  Union  v.  BednUneUr  ITin^— the  older 
appealed  from  ought  to  be  afflrmed. 

In  that  case  the  husband  of  the  pauper— the  fsthsr  of 
the  ohUdren— was  settied  in  the  parish  of  OUliiighsiB, 
it  is  immaterial  to  inquire  how.  Upon  his  death  Uie 
wife  retained  his  settlement,  and  with  her  childteB 
subsequently  became  chargeable  to  the  Bedmbiittf 
Union,  never  baring  herself  any  other  settlement  tiii& 
that  in  the  parish  of  Gillingham.  I  thUik  they  W« 
therefore  properly  removed  to  that  parish,  and  I  lio^ 
your  lordships  that  the  appeal  from  tke  Jndgmeot 


Vol.  XXXVIIL    [Feb. «,  1990.]    THE  WEEKLY   REPORTER. 


297 


HOUBS  OF  LOBD8. 


GUABBUNB  OF  RbIOATB  TJnION  V,  GUABDIAMS  OF  GbOTDOIC  UmIOK. 


HOVBI  OF  LoROf. 


afflrmiDg  the  propriety  of  that  xemo? al  be  dlsmUaed 
withootto* 

The  acoond  ease,  that  of  the  Eighworth  and  Swindon 
Union  ▼.  Weitbury-on" Severn  Union^  I  think  is  oonoluded 
by  the  authority  of  liord  Oampbell,  G.J.,  and  Erie  and 
WightmaOy  JJ.,  which  I  shoolcl  be  ?ery  sorry  to  see 
disturbed.  I  agree  with  Stephen  and  Charles,  JJ.,  that 
the  case  of  Reg.  ▼•  Elvet  determines,  and  rightly 
determines,  the  question  in  debate. 

The  pauper  had,  for  more  than  the  neoessary  period 
of  residenoe,  acquired  a  itatui  of  irremoYability,  and  so 
was  *'  settled  "  in  the  parish  of  Rbydgwsrn.  It  is  true 
that  during  a  part  of  that  period  she  was  under  sixteen 
years  of  age,  and  it  is  true  that  if  it  be  assumed,  as  it 
was  by  the  Oourt  of  Appeal,  that  nnemandpated  resi* 
denoe  will  not  suffloe,  then  she  had  not  aooomplished  the 
necessary  period  of  emancipated  residenoe.  The  statute 
knows  no  snoh  distinction.  It  makes  the  emancipated 
and  unemaneipated  eqnaUy  irremoYable,  and,  if  so,  the 
periods  of  emancipated  and  unemaneipated  residence 
may  be  put  together. 

It  is  dear,  therefore,  that  in  this  ease  there  was  for 
more  than  three  years  a  eiatua  of  irremoYability  in  each 
of  the  three  years,  and  therefore  the  pauper  acqcired  a 
settlement,'  and  the  Judgment  of  the  Qaeea's  Bench 
DiYision  is  right. 

I  accordingly  moYc  your  lordships  to  reverse  the 
Judgment  of  the  Ck)urt  of  Appeal  reversing  the  Judg«. 
meat  of  the  Queen's  Bench  Diviiion  ;  that  the  judgment 
of  the  Queen's  Bench  Division  be  restored ;  and  that  the 
respondents  do  pay  to  the  appellants  the  oosts  both  here 
and  bdow. 

Lord  Watsok. — ^These  appeals,  which  were  heard 
together,  all  depend  upon  the  oonetmction  of  the  leading 
clauses  of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876  (39  ft  40  Vict.  c.  61),  relating  to 
the  settlement  of  paupers.  I  think  it  will  be  convenient, 
first  of  all,  to  indicate  my  own  views  with  regard  to  the 
meaning  and  efleot  of  the  34th  and  35th  sections  of  the 
statute,  and  then  to  deal  with  their  applioation  to  the 
particular  facte  of  each  case. 

The  interpretation  of  section  34  is  not  attended  with 
dii&oulty,  and  has  not  given  rise  to  any  serious  difference 
of  opinion  in  the  Courts  below.  The  Act  9  ft  10  Vict. 
c.  66,  s.  1,  prorided  that  (subject  to  ceitain  con- 
ditiona  as  to  quslity  of  residence,  fto.)  no  person  should 
be  removable  from  a  parish  in  which  he  had  resided  for 
the  five  years  immediately  preceding  the  application  for 
a  warrant  of  removal.  The  period  o(  three  years  was 
snbstituUdfor  that  of  five  by  24  ft  25  Vict.  c.  55,  s.  1, 
which  also  enacted  that  residence  for  the  requisite  period 
in  any  part  of  a  union  should  have  the  same  effect  as 
residence  in  a  single  parish  within  it.  The  length  of 
residenoe  neoessary  to  confer  the  privilege  of  irremova- 
bility was,  by  28  ft  29  Vict.  c.  79,  s.  8,  reduced  to  one 
year.  Such  was  the  statutory  rule  with  respect  to  irre- 
movability at  the  time  when  the  Act  of  1876  was  pasisd. 
Section  34  does  not  trench  upon  the  previous  law  re- 
garding irremovability,  but  creates  a  new  species  of 
settlement  by  residence.  It  enacts  that  a  person  who 
resides  in  a  **  parish  "  for  three  consecutive  years  shall, 
if  his  residence  during  each  of  these  years  has  been  such 
as  would,  in  accordance  with  the  statutes  already  referred 
to,  render  him  irremovable,  be  "  deemed  to  be  settled 
therein  "  until  he  acquires  a  new  settlement  in  another 
parish  by  a  like  residence  or  otherwise. 

Section  85  contains  three  separate  clauses,  the  first  of 
which  abolishes  derivative  settlement,  subject  to  certain 
exceptions  in  the  oases  of  married  women  and  legitimate 
children;  the  second  gives  to  illegitimate  children  the 
right  to  retain  their  mother's  settlement  until  they 
acquire  another;  and  the  third  imposes  a  limitation 
upon  the  provisions  of  the  two  preceding  clauses  in 
favoof  of  children  l^  enacting  that,  in  certain  events, 


the  child,  whether  legitimate  or  illegitimate,  is  not  to 
have  the  benefit  of  its  parent's  settlement  when  that 
settlement  is  itself  derivative. 

The  provisions  made  by  way  of  exception  in  the  first 
of  these  clauses,  with  respect  to  the  derivative  settle- 
ments of  married  women  and  legitimate  issue,  have 
occasioned  much  difference  of  opinion.  Since  the 
passing  of  the  Act  there  have  been  numerous  decieions 
upon  the  import  of  the  exceptions  by  divisional  courts 
and  in  the  Oourt  of  Appeal ;  but  these  authorities  are 
marked  by  such  a  degree  of  fi  actuation  and  inconsistency 
that  I  do  not  think  any  advantage  can  be  gained  by 
referring  to  them.  I  may  observe,  however,  that  the 
structure  of  the  clause,  which  begins  with  the  sweeping 
dedaration  that  *'no  person  shuU  be  deemed  to  have 
derived  a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,"  has  induoed  many  of  the 
learned  judges  to  favour  a  construction  of  the  excepted 
cases,  which  appears  to  me  to  be  unduly  severe.  The 
language  used  by  the  Legi«laturt  to  describe  the  excep- 
tions is  not  per  se  definitive,  and  Is  only  Intelligible  by 
reference  to  the  pre-exittlog  Uw  applicable  to  settle- 
ments by  marriage  or  parentnge.  The  fsot  that  tbe 
Legislature  has  resorted  to  the  conveoient  form  of  first 
abolishing  the  whoU,  and  then  excluding  what  it  was 
intended  to  retain,  does  not  necessitate  a  narrow  reading 
of  the  exceptions.  These  ought,  in  my  opinion,  to  be 
construed  according  to  their  ordinary  and  natural 
meauing,  just  as  if  they  had  stood  alone  or  had  been 
positive  enactments. 

The  words  of  exception  are  :— "  Except  In  the  case  of 
a  wife  from  her  husband,  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall  take  the 
settlement  of  its  father,  or  of  its  widowed  mother,  as 
the  case  may  be,  up  to  that  age,  and  shall  retdn  the 
settlement  so  taken  until  it  acquires  another." 

The  settlement  which  **a  wife"  derives ''from  her 
husband  "  is  expressly  saved,  and  that  in  terms  which 
aptly  describe  a  woman's  settlement  by  marriage 
according  to  the  previous  law,  one  quality  of  which  was 
that  it  adhered  to  her  after  her  husband's  death  until 
she  acquired  a  new  settlement.  But  it  has  been  held  in 
some  of  the  decided  cases  (hat  the  use  of  the  word 
*<  wife  "  implies  that  a  **  widow"  is  no  longer  to  toke  a 
settlement  from  her  husband,  but  loses  it  immediately 
on  his  decease,  a  view  which  is  said  to  be  confirmed  bj 
contrasting  "wife"  with  "widowed  mother"  as  used 
in  relation  to  the  settlement  of  children  under  the  age 
of  (ixteen.  The  result  of  that  construction  is,  that  on 
the  father's  death  the  widowed  mother  at  onoe  reverts 
to  her  maiden  settlement,  to  which  the  children  in  non- 
age also  become  chargeable.  I  can  find  nothing  in  the 
language  of  the  clause  to  warrant  the  inference  that  it 
was  intended  to  deprive  a  widow  of  the  benefit  of  her 
husband's  settlement,  and  to  throw  the  burden  of  sup- 
porting her  and  their  family  upon  the  parish  of  her 
birth  until  she  acquires  a  new  settlement.  The  marriage 
settiement  of  a  widow  was  that  which  she  took,  not  as 
a  widow  from  a  dead  husband,  but  as  a  wife  from  her 
living  husband — in  other  words,  the  settlement  which 
she  retained  after  his  death  was  one  derived  by  a  wife 
from  a  husband,  and  is,  therefore,  within  the  precise 
words  of  the  exception. 

So  far  as  it  concerns  the  settlement  of  lawful  children, 
the  clause  introduces  a  very  important  alteration  of  the 
law.  It  puts  an  end  to  all  nice  questions  as  to  emanoi« 
pation  or  non-emancipation  by  enacting  that,  on  attain- 
ing the  age  of  sixteen,  every  child  shall|  without  regard 
to  its  physical  or  mental  capacity,  cease  to  follow  its 
parent's  settlement  and  become  capable  of  acquiring  a 
settlement  in  its  own  right.  The  clause  leaves  the  old 
law  applicable  to  parentage  settlements  unchanged  in 
all  other  respects.  The  words,  *'or  of  its  widowed 
mother,  as  the  case  may  be,"  do  not,  tn  my  opinion, 
amount  to  a  declaration  that  the  ohUd  must,  on  its 
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folfaar's  d«atb,  at  once  shift  to  the  maiden  .sett]  emeu  t  of 
it0  mother.  They  obrloualy  refer  to  the  ezUting  law,  and 
are  p^foctlj  ioti-lligible  as  referring  to  the  well-known 
ral«4hitl,  hfter  the  death  of  the  father,  unemancipated 
cHildrc'u  Uke  tie  benefit  of  any  primary  settlement 
which  tleir  widowed  mother  may  acquire  for  her-* 
celf« 

The-  2nd  claose  of  section.  35  enacts  that  "an 
illegitimate  child  shall  retain  the  settlement  oi  itH 
mother  uatil  euch  child  acquires  another  settlement." 
It  hHd  already  been  enacted  by  4  A;  5  Will.  4,  c.  76, 
f.  71,  that  such  a  child  shall  have  and  follow  thesettle- 
meiit  of  its  mo'htr  uutil  it  attains  the  age  of  sixteen  or 
acquires  a  S'  t  Ifmeiit  iu  its  own  right ;  and  it  had  been 
decided  in  Bodt^riham  v»  St,  Andrew,  IVbrc^s/er,.  that,  by 
vittoe  of  tltf^t  enactment,  a  bastard  only  retained  iti 
nyother's  settL  m<rut  uutil  sixteen,  and  after  that  age  was 
rfmofiibla  to  the  pAiish  rf  its  birth.  It  was  al«o  decided 
in  /?«(/.  V.  St,  M'lry^  ^^eivington^  that,  under  the  Act 
ofJW'llidm,  a  ba  tard  under  sixteen  took,  not  only  such 
eettlementu  as  its  mother  might  acquire  in  her  own 
right,  but  also  (ii  that  revpect  differing  from  a  lawful 
child)  the  settlement  of  any  husband  whom  she  might 
marry*  Makiug  due  allowance  for  the  differences 
arising  from  the  circumstanoe  that  in  law  a  bastard  has 
no  fsther,  the  practical  effect  of  the  second  clause  of 
section  35  is  to  place  illegitimate,  as  nearly  aa  may  be, 
on  the  same  footing  with  legitimate  children* 

The  third  clause  applies  to  children  of  both  classes. 
It  enacts  that: — *'  If  any  child  iu  this  aeetion  mentioned 
shall  not  have  acquired  a  settlement  for  itself,  or,  being 
a^fenutle,  shall  not  haYe  acquired  a  settlement  from  her 
hnjba&d,  and  it  cannot  be  shown  what  settlement  such 
child  or  female  derived  from  tho  parent  without  in- 
qpiidng  into  the  derivatiye  settlement  of  such  parent, 
ench  child  or  female  shall  be  deemed  to  be  settled  in  the 
ppiisb  in  which!he  or  she  was  bom."  The  object  of  the 
enaetment  is  to  impose  a  limit  upon  parentage  settlements 
by,double  derivation,  by  proYidiogthat  children  emanei- 
pfkted  shall  not  retain  their  derivative  parentage  settle- 
ment where  the  settlement  of  their  parent  is  also  deri- 
▼ativei  but  shall,  in  the  event  of  their  becoming 
pnuf^rs  without  having  acquired  anew  settlement,  be 
chargeable  to  the  pariah  of  their  birth.  The  provisions 
of  the  clause  have,  in  my  opinion,  no  application  to 
children  under  the  age  of  f-ixteen,  and  do  not  qualify  the 
preceding  enactment  of  stction  35  to  the  effect  that,  a 
legitimate,  or  that  of  the  4.  &  5  Will.  4.  to  the  effect 
that  an  illegitimate,  child  shall  continue  to  retain  its 
pfure&tege  oettlement  until  it  has  xeaebed  that.  age. 
Thft  dause  aseumes  that  the  children  whose  settlements 
EMt  the  subjects  of  inquiry  are  not  unemancipated*  but 
aie  paspers  in  their  own  right,  and  capyable  of.  acquiring 
a  JMttlement  for  themselves. 

The  views  which  I  have  thos  expressed  with  referenoe 
to  the -construction  of  section  35  are  not  exhaustive,  hut 
tbsf  aie  sufftcient  to  dispose  of  all  the  questions  of  law 
aiiring.  in  these  appeals.  Shortly  stated,  my  opinion, 
cemea  to  this,  that  the  effect  of  section  35  is  (I)  to 
reiMve  to  mariied  women,  whether,  during,  marriage  or 
in^duity,  the  same  right  to  their  husband's  settlement, 
wfaiob  they  had  under  the  law  existing  at  the  time  when 
the  Act  was  passed;  (2)  to  fix  absolutely  the  age  of. 
sixteen  as  the  period  of  emancipation  in  all  questions 
reftf ding  the  settlement  of  legitimate  children,  aa  had. 
•lieady  been  done  in  the  case  of  illegitimates ;  (3)  to  give 
to 'bastards  the  privilege  enjoyed  by  lawful  children  of 
retaining  their  parentage  settlement  after  emancipation 
nn^.  the  acquisition  of  a  new  settlement;  (4)  in. all 
caaee  where  the  parents'  settlement  was  itself  deriva- 
tive,' to  throw  children  of  either  class,  as  soon  as  they 
attain  the  age  of  sixteen,  upon  their  own  birth  settle- 
ment until  they  acquire  another ;  (5)  subject  to  these 
pi»yisions  and  limitations,  to  reaexre  to  children,  the 
same,  rights  in  relation  to  parentage  settlement  which 


they  possessed  under  the  then  existing  law  ;  and  (6}  to 
abolish  all  other  kinds  and  forms  of  derivative  eettle- 
ment. 

I  shall  now  proceed  to  deal  separateljr  with  these 
appeals,  and  with,  the  facts  presented. for  judgment  in 
each  of  them. 

In  the  first  of  them  the  pauper,  the  liability  f6r 
whose  maintenance  is  the  snbjeot  of  controversy,  is  a 
lunatlo  girl  whose  father  died  in  1881,  having  in  the 
year  1878  acquired  a  settlement  in  the  respondent 
union,  which  he  never  lost,  by  renting  a  tenement  and 
being  charged  with  and  paying  rates  and  taxes.  Her 
mother,  who  is  still  alive,  had  her  maiden  settlement  by 
birth  in  the  appellant  union,  and  she  has  not  acquired 
any  settlement  since  her  hueband^s  death.  On  the  8th 
of  May,  1866,  an  order  was  made  by  two  jnstioee  of  the 
county  of  Surrey  adjudging  the  settlement  of  the  pauper, 
who  was  at  that  time  uuder  the  age  of  sixteen,  to  be 
in  the  appellant  union.  Their  adjudication  has  been 
confirmed  by  a  divisional  court  aod  by  the  Court  of 
Appeal,  upon  tho  ground  that  the  pauper  on  her  father's 
death  took  the  maiden  settlement  of  her  widowed 
mother.  For  the  reasons  already  explained,  I  am  of 
opinion  that  the  pauper  after  her  father'n  death  retained 
her  parentage  settlement  in  the  reepoodent  union,  and 
that  the  judgment  appealed  from  ought,  therefore,  to  be 
reversed. 

In  the  second  appeal  the  facts  are  as  follows  :^The 
pauper  was  bom  on  the  27th  of  October,  1861,  in  Wan- 
borough,  her  father's  birth  parish,  which  is  within  the 
appellant  union.  In  1862  she  removed  with  her  father 
to  the  parish  of  Bhydgwern  in  Newport  Union,  where 
she  resided  with  him  until  his  death  in  August,  1868. 
Her  mother  married  in  1871  one  John  Gibbs  or.  Gibson, 
who  died  in  1884  ;  and  in  November,  1885,  she  waa 
Ggain  married  to  her  present  husband.  From  the  time 
of  her  father's  death  until  her  mother's  third  marriage 
the  pauper,  who  is  physically  incapable  of  work,  con- 
tinued to  reside  with  her  mother  in  the  parish  of 
Rhydgwern,  and  from. the  5th  of  June,  1880,  she  was 
in  receipt  of  relief  from  Newport  Union  until  the  9th 
of  November,  1885,  when  she  went  with  her  mother  to 
the  parish  of  Adsett,  in  the  respondent  union,  to  which 
she  became  chargeable  in  September,  1886.  On  the 
18th  of  March,  188T,  the  guardians  of  the  respondent 
union  obtained  an  order  for  her  removal  to  the 
appellant  union,  on  the  ground  that  the  p^nsb  of 
Wanborough  was  the  birthplace  and  last  legal  settle- 
ment both  of  the  pauper  and  of  her  father,  seeing  that 
the  residence  of  the  latter  in  Ebydgwern  was  pvtor  to 
the  Act  of  1876.  It  was,  therefore,  unneceaaarf  to 
determine  whether  the  pauper  took  her  own  or  htr 
father's  birth  settlement  if  she  had  not  acquired  a  new 
settlement  of  her  own  after  emancipation. 

The  pauper  attained  the  age  of  sixteen  on  the 
27th  of  October,  187T.  When,  she  became  chargeable 
to  the  union  in  June,  1880,  she  had  resided  in 
Rhydgwem  for  nearly  four  years  without  ever  having 
received'  relief,  and  for  two  years  and  ten  montfaa  of 
that  period  she  was  above  sixteen,  yean  of  age.  In 
these  circun»tancea  a  divisional  court,  consieiing  of 
Stephen  and  Charles,  JJ.,  quashed  the  order -of  removal, 
holding,  on  the  authority  of  Beg*  t.  Klvti^  that  the 
pauper  had  in  each  of  the  three  years  preceding  the 
5thday  of  June,  1860,  acquired  .by  residence  a  stofai  of 
irremovabilityi  and  that  she  had.  conseqnentlj  at  that 
date  acquired  a  settlement  in  her  own  right  in  New- 
port Union  under  the  provisions  of  seetion  34.  Thsir 
judgment  has  been  reversed,  and  the  order  of  removal 
affirmed  by  the  Court  of  Appeal,  who  were  of  opioion 
(1)  that  the  pauper  retained  her  birth  settlement  in  tba 

fiarish  of  Wanborough  until  she  acquired  another;  aal 
2)  that  she  had  not  acquired  a  settlement  inShydg* 
worn  because  unemancipated  residence  cannot  be  takea 
into  account  in  aaoertaining^,  the  period  of  {fevioo* 
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reeidenoe  necessary  to  entitle  an  emandpsted  child  to 
a  saltlH&ent  in  tenns  of  section  34. 

I  bate  been  nnable  to  find  in  section  34  imy  i^m- 
Ylaion»  ezpiesB  or  implied^  to  the  eifeut  that  an  emanol- 
pated  child  claiming  a  settlement  nnder  its  proYlsions 
is  not  to  hate  the  benefit  of  residence  whilst  it  was 
under  the  age  of  sixteen.  The  only  provision  hwing  a 
bearing  npon  tiie  point  is  to  be  found  In  section  35, 
which  enacts  that  nntil  emancipation  the  child  "  shall 
retain'*'  the  settlement  6t  Its  father  or  widowed  mother. 
That  provision  does  not  necessarily  imply  that  on  at- 
taining sixteen  the  child  is  not  to  have  the  benefit  of  pre- 
vionsJTSsidenoe  ;  bnt»  even  if  it  pointed  to  that  resnlt,  I 
do  not  think  that  any  mere  implication  derivable  from 
it  can  be  .permitted  to  override  the  express  enactments 
of  seetion  34.  The  only  test  of  residenee  snffloient  to 
give  "  any  person ''  a  settlement  nnder  that  section  is ' 
that  it  shall  be  each  as  vronldi  **  in  accordance  with  the 
several  statutes  in  that  behalf,  render  him  irremovable  "  ; 
and  the  case  of  Reg,  ▼.  Bimet  is  a  dear  anthority  to  the 
effect  that  the  pauper's  residence  under  sixteen,  coupled 
with  her  reddence  after  she  attained  that  age,  did  render 
her  irremovable  in  aoeoxdance  with  the  statutes.  The 
pauper,  having  admittedly  acquired  no  settlement  after 
June,  1880,  must,  at  the  date  of  the  order  of  re- 
moval, have  retained  the  statutory  settlement  which  ahe 
had  gained  by  residence  in  Rhydgwero,  and  I  am,  there- 
fore of  opinion  that  iu  this  case  the  judgment  of  the 
Court  of  Appeal  ought  to  be  Teversed,  and  that  of  the 
Queen^  Bench  Division  restored. 

The  laots  of  the  third  appeal  appear  to  me  to  raise 
an  iasne  which  may  be  very  eauily  dispossd  of. 
J'rBdeiiok  William  Baker  died  on  the  25tb  of  March, 
1886,  in  the  parish  of  Gillingham,  in  the  appellant 
union,  having  resided  there  contlnnoutly  with  bis  wife 
and  family  for  more  than  three  years  before  his  death, 
after  which  event  his  widow  continued  to  reside  with 
her  children  in  the  same  parish  for  three  months.  She 
•and  three  diildren,  all  under  six  years  of  age,  subse- 
quently liecame  chargeable  to  the  respondents,  who  ob- 
tained an  order  for  their  removal  to  the  appellant  union 
on  the  ground  that  the  widow  had,  in  the  circumstanoee, 
acquired  a  settlement  in  her  own  right  in  the  parish  of 
GilUxkgham  by  virtue  of  section  34,  and  that  order  has 
been  dOkmed  on  the  same  ground  in  both  courts  below. 
1  concur  in  their  conclnsion  but  I  cannot  assent  to  the 
reasons  assigned  for  it.  I  am  of  opinion  with  Jjopes, 
L. J.,  that  the  father,  haviog  at  the  time  of  his  death 
acquired  a  settlement  in  Gilllngham  under  section  34, 
his  widow  imd  children  took  his  settlement  under  the 
provirions  of  section  35.  .During  the  subsistence  of  her 
derivative  settlement  I  do  not  think  that  the  widow  had 
the  oapadty  to  acquire  by  residence  another  settlement 
of  the  same  quality  and  in  the  same  parish. 

Lsrd  FirzoBBALi). — IlMfve  had  an  oportnnity  of  read- 
ing and  considering  the  excellent  joii^aMBt  which  has 
Joat  been;4eliveved  by  Lord  Watson,  and  I  concur  in 
the  interpretation  which  he  has  put  npon  sections  34 
«nd  85.  I  also  concur  in  the  conclaslons  at  which  he 
has  'axrived  upon  the  thvse  appeals  before  as. 

Lord  Hacnaohtxn. — Tho  question   in    these  eases 

depends  upon  the  true  construction  of  sections  34  and 

35  of  the  Divided  Parishes  and  Poor  Law  Amendment 

Act,  1876.    The  latter  section  has  led  to  great  diver- 

gsnerof  opinion,  and  has  provoked  much  unfavourable 

.» .  • 
cniiefani. 

Patchwork  legislation  is  never  quite-satHfo^tory.  But 
I  rather  doubt  whether 'the  enactment  under  ooasidera- 
-tion^«Berve8  all  the  hard  things  that  hwve  'been  aaid  of 
ft.  leannot  help  thinkiirg  that  no  email  part  of  the 
"dlfflmifty-whiih  seems  to  surround  eeetion  35  ie  due  to 
iihe  i^losriHkich  was  put  upon  it  in 'the  Bridgncfth  ckms. 

The  icetion  begins  by  stating  that  **  no  person  shall 
be  deemed  to  harve  derived  a  settleoient  from  any  other 


person"  with  two  exne;itiane.  Vor 
other  th«  learned  Judges  in  the  Bridgnorth  cue 
to  hove  thought  that  the 'section  begsn  too  abmftly/airid 
that  it  would  be  the  better  for  something  in  the  sp«y  ^of 
introduction.  Accordingly,  they  held  that  it  was*  to  )^ 
oonetrued  as  if  it  were  prefaced  by  the  words,  ^<iin  «9y 
t^nestion  of  the  removal  of  a  pauper."  Tbey  then 
-determined  that  '*the  moment  of  time  which  govens 
the  question  of  settlement  is  the  time  when  the  (proper 
persons  have  to  make  up  their  minds  as  to'thcvemowl— 
in  other  words,  the  moment  cf  adjudication,"  aad'tlmt 
the- expression  "no  person"  means  '*tbe  person  ^v^hose 
case  is  under  discussion,  and  'who  is  to  be  resa«v«d"' : 
«ee  Be^.  V.  Chixndiam  of  Brid^nofthf  GumriUmmftf 
'OroydoriY,  Chtardiaiu  of  BtigaU* 

I  must  say  that  I  can  find  nothing  in  the  'Ant>#bteh 
snggests  or  Justifies  this  construction.  It  has,  iLthitt, 
given  *riee  to  great  difficulty  and  confudon  in'dealii|g 
witii'the  two  exceptions  to  the  general  rule  abdlishii|g 
derivative  settlements. 

The  'first  exception  is  **  in  the  ease  of  a  #^  "fncn 
•her  husband."  Those  words  seem  plain  enough.  TThe 
wife  is  deemed  to  take  her  settlement  from  her  bin- 
band.  'Whet  happens  if  the  husband  dies  In  the  lifetiaie 
tif' the  wife?  There  is  nothing  in  the  Act, 'nethiog  in 
the  general  law  before  the  Act  was  passed,  nothing, '  I 
think,  in  the  reason  of  the  thing,  to  deprive 'her  of  •her 
settlement.  But,  In  obedience  to  the  rule  kid  llown^in 
tlie  Bridgnorth  ease^  it  has  been  held  that  if  a.  qoeitien 
dT«  settlement  arises  in  the  ease  of  a  widow,  the<  court  is 
bound  to  regard  her  position  at  the  moment  of  adjwdtca- 
tion,  and  then  it  is  said  at  that  moment  ehe  isno'Iaoger 
a  wife,  and  therefore  not  within  the  first  exception. 

The  second  exeeptlon  is  'Mn  the  case  of  «  «liild 
under  the  age  of  dxteen,  which  child,"  the  enactment 
declares,  '*  shall  take  the  settlement  of  its  father,' or  of 
Its  widowed  mother,  as  the  case  may  be,  up  to  tlMt^ge, 
and  shall  retain  the  settlement  so  taken  until  it^efaAU 
acquire  another."  Again,  apart  from  the  rule  Mlnlown 
in  the  Bridgn&rth  ecus,  those  words  are  reasoaaUy 
plain ;  and,  notwithstanding  that  rule,  and  the  judgment 
of  Lord  Esher,  M.B.,  in  the  Croydon  ease,  ItbinkHfaey 
^ere  rightly  construed  by  Lopes,  LJ.,  delivering  the 
Judgment  of  the  court,  in  the  Bighworth  and  Swindon 
eaee,  36  W.  B.  4^3,  20  Q.  B.  D.  597.  'Every  child  uptxythe 
age  of  dxteentakes  the  fcttlement  of  itsfather,  but  it  the 
father  dies  while  the  child  is  under  sixteen,  and^the 
mother, 'being  a  widow,  acquires  e  settlement  in  herwwn 
-right  before  the  child  attains  that  age,  or.  I  suppose,' if 
the  deceased  fbther  had  no  settlement,  the  child' tdses 
the  settlement  of  its  widowed  mother  up  to  the  age  'of 
sixteen.  In  either  case,  whether  it  takes  the  settlement 
of  the  father  or  of  the  mother,  it  retains' theaettlamant 
so  taken  until  it  acquires  another. 

'Bo  far  1  can  see  no  difftculty  in  the  section. 

Tip  to  this  point  the  section  deals  with  the  ^oaacof 
legitimate  children  only.  It  then  proceeds  to  deal<#fth 
the  case  of  illegitimate  children.  The  only  obscurity 
In  that  pait  of  the  section  lies  in  its  'brevity.  *^'An 
Illegitimate  child,'*  it  says,  "shall  retain  the  eettleoMiit 
of  its  mother  nntil  euch  child  acquires  another' settle- 
ment."   And  it  says  nothing  more. 

But  then  it  must  be  remembered  that  it  had  iJMen 
already  enacted  that  an  illegitimate  ^hild  should' '''iuive 
and  follow"  the  settlement  of  its  mother  uatil  -it 
attained  the  age  of  sixteen  or  acquired  a  settlement  Jn 
its  own  right  (4  &  5  Will.  4,  o.  76,  s.  71)  ;  and  it  bad 
been  decided  by  the  Queen's  B«nch  in  Bodoitham 
V,  8L  Andrews^  that  when  an  illegitimate  ohUd  attalaed 
•  sixteen  without  having  acquired  a  settl«ment.ia  ItAosm 
right  its  birth  settlement  revived.  The  object  of  tthis 
part  of  section  35  seems  to  be  to  get  rid  of  that  decision 
and  to  place  illegitimate  children,  as  far  as.poMiUe,  in 
the  same  podtion  as  legitimate  children. 

I  now  come  to  the  third  part  of  the  section,  Mich 


soo 
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oetaiolj  to  not  free  from  difficulty.  It  declares  that 
*Mf  Hiiv  child  in  this  reotion  mentioned"  (that  If,  as  I 
nndentaad  it,  if  uiy  chilJ,  whether  legitimate  or 
Ulegkimate,  who  has  deriYed  a  settlement  from  a 
pareDt)  *'  shall  not  have  acquired  a  settlement  for  itself 
or,  being  a  female,  shall  not  haYO  derived  a  settlement 
from  her  husband,  and  it  cannot  be  shown  what  settle- 
ment ench  child  or  female  derived  from  the  parent 
without  inquiring  into  the  deritatlTe  settlement  of  such 
parent,  such  child  or  female  shall  be  deemed  to  be  settled 
in  the  parish  in  which  he  or  she  was  born." 

This  part  of  the  seoUon  is,  I  think,  plainly  directed 
to  a  case  where  it  is  necessary  to  show,  and  to  show  by 
inquiry,  what  the  settlement  of  the  child  is,  and  I  think 
it  only  applies  where  such  an  inquiry  is  undertaken. 
If  the  child  becomes  chargeable  and  is  removable  with 
its  parent  or  parents,  there  is  no  need  for  any  inquiry 
into  the  settlement  of  the  child.  Theza  is  an  inquiry 
into  the  settlement  of  the  parent,  but  when  that  is 
ascertained  there  is  an  end  of  the  matter.  I  think  that 
this  part  of  the  section  only  applies  where  there  is  an 
independent  inquiry  into  the  settlement  of  the  child. 
In  that  case  the  section  aays,  if  you  find  that  the 
settlement  of  the  parent  of  the  child  was  a  derlYatiYe 
settlement,  yon  are  not  to  pursue  the  inquiry  any 
further.  The  child  is  to  be  deemed  to  be  settled  in  the 
place  of  its  birth.  I  agree  with  what  was  said  on  thii 
point  by  Mathew,  J.,  in  GHardiam  of  HciUnghoum  y. 
Guardians  of  West  Him,  29  W.  B.  629,  6  Q.  B.  D.  580. 

It  only  remains  to  apply  the  proYisions  of  the  Act,  as 
I  think  it  ought  to  be  construed,  to  the  three  cases 
under  consideration. 

As  regards  the  case  of  the  Guardiam  of  Beigafe  y. 
Guardiam  of  Croydon,  it  seems  to  me  clear  that  the 
pauper  there  took  the  settlement  of  her  father,  who 
acquired  a  settlement  in  the  Oroydon  Union,  and  that« 
inasmuch  as  the  pauper's  widowed  mother  never  acquired 
a  settlement  for  herself,  the  pauper  retained  her  father's 
settlement  in  Oroydon,  and  therefore  I  think  the  decision 
of  the  Court  of  Appeal  in  that  case  must  be  reversed. 

In  the  case  of  The  Bighioorth  and  Swindon  Union  y. 
The  Guardiam  of  Weetbury-on-Sevtm,  I  agree  with 
what  was  said  in  the  Judgment  of  the  Court  of  Appeal 
as  to  section  35;  but  I  am  unable  to  ngree  in  their 
opinion  that  the  residence  of  a  child  after  sixteen  cannot 
coalesce  with  its  residence  under  sixteen  so  as  to  com- 
plete the  period  required  for  gaining  a  settlement.  The 
ddey  authorities,  of  which  it  is  only  necessaiy  to  mention 
Beg.  Y.  Elvei,  are,  I  think,  decisive  -upon  the  point.  It 
appears  to  me,  therefore,  that  the  appeal  should  be 
allowed. 

In  the  case  of  the  Guardiam  of  Medway  Union  y. 
Guardiam  of  BedminUer  Union,  1  think  the  appeal 
must  be  dismissed.  But  I  prefer  the  reasons  given  by 
Lopef ,  L.J.  I  think  that  in  that  case  the  wife  took  a 
deriYative  settlement  from  her  husband,  and  that  it  is 
not  necessary,  though  if  it  had  been  necessary  it  would 
have  been  competent,  to  tack  the  three  moaths  during 
which  she  resided  in  the  parish  of  Gillingham  after  she 
became  a  widow  to  the  period  of  two  years  and  nine 
months  during  which  she  resided  there  immediately 
before  the  death  of  her  husband. 

BitigaU  Union  ▼.  Oroydon  Union:  Ordv  ofih^i  Court 
of  Appeal  and  order  of  the  Queen'e  Bench  Division 
reverud,  with  eoile  here  and  below  ;  eauie  remitted  to  the 
Quem'e  Bench  Division. 

Sighworth  and  Swindon  Union  w,  Weetbury^on'Sevem 
Union  :  Order  of  f As  Court  of  Appeal  revened,  with 
0Oite  here  and  helow;  order  of  the  Queen's  Bench  Division 
restored;  cause  remitted  to  the  Queen's  Bench  Division. 

Medway  Union  ▼.  Bedminster  Union :  Order  of  the 
Court  of  Appeal  affirmed,  and  appeal  dismissed  with 
eosis., 


In  the  first  appeal : 

Solicitors  for  the  appellants,  Morrisons,  for  Gf.  C. 
Morrison,  Beigate. 

Solicitors  for  the  respondent!.   West,  King,  Adamtt 
ik  Co. 

In  the  second  appeal : 

Solicitors  for  the  appellants :  Few  A  Co. 

Solicitors  for  the  respondents:    WHkini^  Bhfik,  it 
Button. 

In  the  third  appeal : 

Solicitors  for  the  appellants,  Kickinson,    PnoR,   S 
Nickinson,  for  Frail  dt  don,  Boohester. 

Solicitors  for  the  respondents,  Gusootte,  TToJAaa,  S 
Daw,  for  0*Donoghue  dt  Anson,  BristoL 


CEourt  Of  aippeaL 


From  Chan.  Dtv. 


Jan.  SI 


Wabd  r.  Lawsok. 
Lawsok  r.  Waed.  («.) 

Solicitor — Country  solicitor  and  London  agent ^Agrti* 
ment  on  the  **  u9ual  agency  terms  " — Stipulation  that 
the  London  agent  is  not  to  be  paid  till  the  eoaairy 
solicitor  is  paid — Right  of  London  agent  to  a  $hm 
of  money  recovered  as  interest  on  costs. 

An  agreement  bttween  a  country  soiieitor  and  a 
London  solicitor  that  the  latter  should  act  as  the  London 
agent  of  the  former,  "  upon  the  usual  agency  ternu,*' 
wtUles  the  London  agent  to  his  disbursements  out  of 
pocket,  and  to  half  the  **  profit  charges,**  whether  tk» 
country  solicitor  i»  paid  thtm  by  his  dieni  or  not,  hut 
does  wtt  entitle  the  London  agent  to  any  share  whatemr 
in  any  other  profit  made  by  the  country  soiieitor  out  of 
the  businese. 

W.,  a  country  solicitor,  entered  into  an  agreement  will 
L.,  a  London  iolidtor,  that  the  latter  shotUd  act  as  W,*t 
London  agent  on  the  usual  agency  terms,  and  svhst' 
quently  a  further  agreement  was  made  that  aU  the 
bueiness  in  connection  with  a  particular  eomposyi 
who  uftre  clients  of  W.,  and  the  bills  of  costs  in  respect 
of  such  bminesBy  were  to  be  kept  separate  from  the  ether 
agency  businese  and  bills  of  coets,  and  that  L.  was  ro<  (o 
call  upon  TT.,  to  pay  him  until  W.,  had  himself  been  paid 
by  the  company.  The  company  having  failed  to  pay  for 
many  years,  W.,  sued  th^m  and  recovered  payment  of  hit 
costs,  with  interest.  L.  dcUmed  to  be  entitled  to  a  ihart 
in  this  interest  under  his  agreements  with  W. 

hild  {reversing  the  decision  of  Chitfy,  J.},  that,  upes 
the  true  construction  of  the  agreements,  the  usual  agwsg 
terms  applied  except  so  far  as  expressly  varied,  and  that  | 
therefore,  in  the  absence  of  any  express  stipulation  as  (0 
interest,  L.'s  claim  to  ehare  in  it  could  not  bs  80$- 
tained. 

Appeal  from  Chitty,  J. 

The  plsintiit  Ward  was  a  solicitor  at  Sheenssi,  sai 
in  the  year  1856  was  appointed  solicitor  to  a  oompsoy 
formed  for  the  purpose  of  conttructiog  a  railway  be- 
tween Sittingboume  and  Sbeemess,  and  known  as  tbs 
Sittingboume  and  Sheerness  Bailway  Co. 

In  the  year  1859  he  entered  into  an  agreement  with 
Messrs.  Eyre  ft  Lawson,  a  firm  of  London  soUdtcxi, 
that  they  should  act  as  his  London  agents  on  the  uBal 
agency  terms.    By  a  further  agreement,  made  in  1860* 

(a.)  Reported  by  B.  H.  Dbanb,  Eaq.,  Barrister*at-Uv. 
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CowT  or  Appxal. 


Wabd  v.  Lawbok  . 


OOURT  OP  ApPBAt. 


-the  hS^B  of  oofts  for  bndneas  tranttcted  bj  Ejre  ft 
lAmon  at  the  plaintUTs  agents  in  respect  of  the  eaid 
-railway  oompany  were  to  be  kept  eeparate  from  the 
Wla  in  reipect  of  other  boBineae  so  transacted,  and  the 
Ixnidon  agents  were  not  to  call  apon  Ward  to  pay 
them  until  he  had  himself  been  paid  by  the  company. 

in  1867  the  firm  of  Eyre  k  Lawson  dissolved 
partnership,  and  from  that  time  the  defendant,  Mr.  A. 
<^8cott  Lawson,  acted  as  the  plaintiffs  agent  in  respect  of 
all  business  connected  with  the  company  till  the  plain- 
tiff ceased  to  be  the  company's  solicitor. 

The  present  action  of  Ward  ▼.  ^aieson— reported  on 
damnrrer,  SI  W.  R.  88,  L.  R.  8  Ch.  65— and  the  similar 
mie  of  Ward  ▼.  Eyre  {and  Lawaon)  28  W.  B.  712,  15 
*Cb.  D.  130,  were  commenced  in  1872  for  accounts  and 
other  reUef.     By  the  decree  (dated  June  26, 1874}  in 
Ward  ▼•  Layf$on  there  was  ordered  (1)  an  accoant  of 
all  money  paid  or  ad?anced  by  the  defendant  to  or  for 
the  use  of  the  plaintiff  in  relation  to  matters  of  botiness 
transacted  by  the  defendant  for  or  on  behalf  of  the 
'Slttingbonme    and    Sbeemess    Railway    Go;    (2}    an 
aooonnt  of  all  money  receifed  by  the  defendant    for 
the  nse  of  the  plaintiff  in  relation  to  the  matters  afore- 
aald ;  (3)  an  account  of  all  dealings  and  transactions 
between  the  parties  in  relation  to  the  matters  aforesaid. 
The  company  had  failed  to  pay  their  costs  for  many 
years,    but  erentnally    Ward  had  Uken    proceedings 
sgalnst  them  and  obtained  Judgment  for  the  amount 
due,  with  interest  at  four  per  cent.,  which  he  had  since 
been  paid.     The  plaintiff  Ward  bad  subsequently  died, 
but  the  action  {Ward  ▼,  Lawion)  had  since  been  re- 
eved.   Ward's    representatives    being    substituted    as 
parties,  and  the  revived  action  was  set  down  as  Lawdon 
T.  Ward,  Lawson  being  made  plaintiff  on  aocouut  of  the 
refusal  of  Ward's  representatives  to  proceed.    Lawsou 
daimed  that  in  taking  the  accoonu  credit  should  be 
given  by  Ward's  reprssentatives  in  respect  of  the  sum 
paid  to  Ward  for  interest     The  present  qnestiou,  which 
aicae  upon  the  taking  of  the  accounts  in  chambers, 
waa  nhetlier  the  claim  of  the  London  agent  to  a  share 
in  this  interest  could  be  maintained  or  not. 

Ghltty,  J.,  held  that  the  London  agents  were  entitled 
to  share  in  the  interest,  and  he  accordingly  ordered  the 
personal  representatives  of  the  late  plaintiff  Ward  to 
give  credit  for  It  In  the  taking  of  the  accounts. 

The  peraonal  representatives  of  Ward  appealed. 

Byrne,  Q.C7.,  and  Chadwyek^BeaUy^  for  the  appellants. 
-«*Tbe  question  is  whether  or  not,  as  between  the  country 
flolldtor  and  his  London  agents,  the  latter  are  entitled  to 
participate  In  the  interest  on  costs.  In  the  absence  of 
spedal  agreement  there  is  never  any  question  of  interest 
between  aoUeltors  and  their  London  agents.  [Likdlbt, 
XiJ. — No  ;  but  if  interest  is  received,  ought  it  not  to  be 
ebared  P  Lopbs,  L. J.— I  suppose  this  ease  turns  on  a 
fecial  agreement  F]  It  was  so  dealt  with  by  the  Judge. 
fie  thooght  the  agents  would  not  be  entitled  to  share  in 
the  interest  except  under  a  special  agreement.  The 
agreement  here  says  nothing  expressly  or  by  implioation 
about  Intereet  [Lindlbt,  L.J.^The  interest  Is  received 
in  respeet  of  the  whole  of  the  costs — Lfiwson's  share  as 
well  aa  Ward's.]  The  other  side  claim  that  the  interest 
is,  In  ftot,  part  of  the  profits  ;  but  where  is  the  agree- 
ment for  that?  [LiKDLXT,  L^J.— Is  any  agreement 
neeessajy  P  Is  not  the  interest  accessory  to  the  principal  P 
Is  not  balf  of  It  Lawson's  P]  They  were  not  partners. 
"Why  should  he  have  a  share  of  the  interest  without  an 
-ezpnsa  agreement  for  it  P 

Th^  refened  to  Ward  ▼•  Lawion  and  Ward  ▼•  Eyre. 


Q.0.9  and  Eyre^  for  the  respondent— We 

.  acme  of  the  business  for  the  company  direct, 

ead  reoelved  money  which  we  brought  into  account. 
The  oompany  passed  a  resolution  appointing  Lawson 
their  aoUdtor.  He  could  have  sued  them.  He  was 
4heir  aoUdtoc  aa  well  as  Ward.    This  interest  is  money 


which  Ward  received  in  respect  of  the  costs.  Why 
should  there  be  any  difference  between  interest  and 
principal  in  this  case  P  [Cotton,  L.J.— The  point  seems 
to  be  whether  the  agent  is  entitled  to  share  the  profit 
made  out  of  the  buduess,  or  merely  to  share  the  profit 
charges.]  No  express  agreement  is  necessary  here. 
The  interest  was  a  sum  payable  by  the  clieuts  in  respect 
of  the  bills  of  costs.  [The  Couxt  here  took  the 
opinion  of  Mr.  Ryland,  one  of  the  taxing  masters, 
as  to  what  was  the  practice  between  country  solloitors 
and  their  London  agents  with  regard  to  sharing  costs 
when  the  terms  were  the  "  usual  agency  terms "  P 
Corroir,  LiJ.«— Mr.  Ryland  aays  the  London  agent  is 
entitled  only  to  his  expenses  out  of  pocket,  and  to  a 
share  (half  or  a  third,  as  may  have  been  agreed)  of  the 
'*  profit  charges,"  and  that  he  has  no  claim  to  share  In 
any  other  profit  the  country  solicitor  may  make  out  of 
the  business.]  It  would  be  putting  a  very  strained  con- 
struotion  on  the  decree  to  say  that  this  recovering  of  the 
interest  from  the  company  Is  not,  within  the  meaning  of 
the  decree,  a  transaction  between  the  parties. 

They  referred  to  Bhade$  v.  Sugden,  35  W.  R.  75,  34 
Ch.  D.  155,  and  De  MavUhnd  v.  Bowerbank,  1 
Oampb.  50. 

CoTTOK,  L.J.— This  is  an  appeal  from  a  decision  of 
Chitty,  J.,  made  on  a  matter  which  has  arisen  in  taking 
the  accounts  between  these  parties,  and  though  it  does 
not  in  terms  state  that  the  plaintiff  is  to  pay  to  the 
defendant  (the  plaintiff  being  now  dead),  yet  I  tbiok  it 
does  imply  not  only  that  he  is  to  account,  in  the  sense 
of  sayiog  what  interest  be  has  received,  but  that  the 
defendant  is  entitled,  under  the  arraogemeut  between 
the  parties,  to  half  of  that  interest.  To  my  mind  it 
turns  on  what  were  the  real  terms  of  the  agreement 
between  the  plaintiff  and  the  defendant— that  is  to  say, 
between  \7<^rd,  the  plaintiff,  who  is  dead,  and  the  de- 
fendant Lawson.  The  original  plaintiff.  Ward,  was  a 
country  solicitor,  and  the  defendant,  who  was  in  partner- 
ship with  another  gentleman,  was  a  Loudon  solicitor. 
No  doubt  Ward  was  originally  the  solicitor  of  the  rail- 
way company,  and  then  he  applied  to  the  defendant, 
or  his  then  firm,  in  order  that  his  then  firm  might 
transact  some  business  for  this  railway  company.  I 
think  it  is  hardly  to  be  doubted  that  in  its  origin  the 
position  was  that  of  country  solicitor  and  London  agent. 
But  then  there  was  an  agreement  made  between  them, 
and  it  is  said  that  afterwards,  at  a  later  period,  Ward 
ceased  to  be  the  solicitor  of  the  company,  and  that  then  the 
defendant  became  himself  the  solicitor  of  the  company,  and 
that,  therefore,  it  was  not  a  case  as  between  the  plaintiff  as 
country  solicitor  and  the  defendant  as  London  agent 
In  my  opinion  it  is  not  shown  that  there  was  any 
putting  an  end  to  the  agreement  which  I  have  referred 
to,  and,  in  my  opinion,  if  that  was  the  real  position  of 
the  parties  at  one  period,  yet  the  agreement  is  binding, 
and  still  regulates,  so  far  as  it  applies,  and  can  regulate 
it,  the  question  in  dispute  between  these  parties.  It  is 
this :  The  plaintiff  made  an  arrangement  with  the  firm 
of  Eyre  i  Lawson  that  the  firm  should  act  for  the 
plaintiff  as  his  sgents  in  London,  and  it  was  agreed 
between  the  plaintiff  and  the  firm  that  all  business 
introduced  by  the  plaintiff  to  the  firm  and  transacted  by 
them  should  be  so  transacted  as  agents  for  the  plaintiff 
on  the  usual  agency  terms.  So  that,  so  long  as  the 
plaintiff  was  really  in  the  position  of  solicitor,  and  the 
defendants  were  really  in  the  position  of  London  agents, 
the  usual  agency  terms  were  to  regulate  their  dealings 
and  transactions,  and  that,  as  regards  all  business 
which  was  introduced  by  the  plaintiff,  the  defendants 
were  to  act  aa  agents  for  the  plaintiff  on  the  usual  agency 
terms — ^that  Is  to  say,  that,  so  long  as  the  business  is 
introduced,  and  as  regards  all  business  introduced  by 
the  plaintifl  to  the  defendants,  they  should  act  on  the 
usual  agency  terms.    To  my  mind  that  means  that  any 
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Wasd  If.  Lawson. 
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moneys  received  in  respect  of' the  buainees  so  introdaced, 
even  though,  at  the  time,  the  defendants  were  not  really 
in  the  poeitlon  of  London  agents  for*the  coantry  eolici- 
toT,  shoold  be  dealt  with  on  the  nsoal  agency  terms  ; 
and  there  is  this,  that,  in  the  usual  case,  the  London 
agent  has  no  claim  at  all  against  the  client,  but  he  can 
sue  the  country  solicitor  for  what  is  due  to  hfan  on  the 
arrangement  usually  regulating  the  distribotion  of 
moneys,  received  or  charged  for,  in  Tcepect  of  trills  of 
costs. 

Now  there  was  a  considerable  question  as  to  what 
was  the  position  and  claim  of  the  London  agrent  as 
against  the  country  solicitor.  Of  course  the  London 
agent  is  entitled  to  all  charges  which  Are  made  for  sums 
paid  by  him  out  of  podcet,  but  there  may  be  and  are 
many  other  charges  in  solicitors'  bille,  where  there  is  no 
actual  expenditure  by  the  London  agent.  He  makes 
charges  for  professional  sertices  and  attending  on  the 
client  or  rendering  advice,  and  many  other  matters. 
Those,  I  think,  are  called  ^'^profit  charges  "  ;  and  the 
eonflict  as  to  what  the  right  of  'the  London  agent  is  was 
this :  Was  he  entitled  to  half  the  profit  made  on  the 
bill  of  costs  in  respect  of  the  transactions  in  which  he 
was  engaged  P  or  was  he  entitled  to  half  the  amount  of 
the  profit  charges— that  is  to  aay,  of  those  charges  to 
which  I  have  referred  ?  We  did  not  feel  qnite  justified 
in  deciding  that  point  without  getting  the  opinion  of 
one  who  would  know  very  well,  from  his  position  as 
taxing  master,  and  his  former  position  as  solicitor,  what 
was  the  arrangement;  and  we  learn  from  Mr.  By  land 
what  I  have  said,  that  the  Loudon  agent  is  entitled 
only-^not  regarding  the  charges  which  he  has  paid  out 
of  pocket — to  half  the  amount  of  those  which  are  called 
profit  charges — ^tbat  ia,  those  charges  which  do  not  involve 
any  expenditure  of  money  by  him.  It  is  upon  the  lue 
of  the  term  "profit  charges"  that  this  difficulty  has 
really  arisen.  Now  the  contention  raised  here  on  behalf 
of  the  defendant  is  that  be  is  entitled  to  half  the  profit. 
We  are  told  by  Mr.  Ryland,  **  Not  at  all-^the  London 
agent  has  nothing  to  do  i^ith  the  profit  made  by  the 
•olicitor;  nor  is  he  in  anyway,  unless  there  is  some 
special  arrangement,  implicated  in  any  loss  which  the 
country  solicitor,  the  solicitor  in  the  case,  may  suflnr  in 
respect  of  the  client  not  being  able  to  pay  him.*'  Now, 
is  &ere  any  arrangement  here  which  alters  that-* which 
gives  the  defendant  here  a  claim  to  half  the  profit? 
It  is  said  that  there  i9,  because 'this  was  not  on  the 
usual  agency  tetms,  and,  in  my  opinion,  it  was 'not. 
There  4wa8  no  distinction  or  difference  asn^egards  the 
•.distribution  of  the  money  which  he  received*-«thrat  is  to 
say,  as  regards  the  charges  which  the  London  agent  is 
able  to  make ;  but  there  was  this,  that  he  was  not  to  sua 
the  plaintiil  until  the  plaintiff  had  obtained  payment  of 
his  bills  of  cost«  from  the  company.  The  words  are 
that  they  shall  not  call  upon  the  plaintiff  to  pay  any  of 
their  agency  bills  until  the  plaintiff  has  obtained  pay- 
.ment  of  the  bills  of  costs  from  the  company.  That 
does  not,  to  my  mind,  say  what  amount  is  to  be  claimed 
by  the  defendant,  or  what  sums  he  is  entitled  to  charge 
as  against  the  plaintiff,  bis  principal — what  in  hia 
agency  charges  he  can  claim— but  only  limits  the  time. 
It  says  that  he  shall  not  make  any  claim  in  Tespect  of 
what  he  is  entitled  to  as  agency  charges  unless  and 
until  the  plaintiff  obtains  payment  of  the  bill  of  costs 
from  the  company.  In  my  opinion  there  is  nothing  in 
that  which  gives  the  London  agent,  the  defendant  here, 
any  right  to  anything  more  than  he  would  get  according 
to  the  usual  agency  terms.  It  prevents  him  undoubtedly 
from  suing  for  those,  or  ftom  making  any  claim  against 
the  solicitor,  until  the  solicitor  is  paid,  but  the  aaying 
that  he  shall  not  do  so  for  a  certain  time  does  not  -alter 
in  any  way  the  amount  which  be  can  claim  when  that 
time  arrive?. 

Then  it  is  said  that  natural  Justice  gives  him  a  claim 
as  against  the  solicitor  for  any  interest  he  may  obtain 


in  Addition  to  the  amountof  the:f  roit4 
in  respect  of  whidi  the  liottlon  agent  has  mtk  \o^ 
expenditure.  That  might  have  been  ^voiy  reamiUe  if 
there  had  been  any  such  da«se  here ;  bat  there  li  Bot; 
and,  in  my  opinion,  it  would  be  wro9g»  siap^hieioN 
the  London  agent  has  agreed  not  to  «te  ttie  «UdtQr 
until  certain  events  ocour,  to  import  into  Tthat  this  oob» 
4ition,  that  if,  in  ooaeequanoe  of  tba  delay,  ywgstii&j 
interest  paid  to  you,' than  there  iaaniniflied'OoataitGc 
aigreement  that  I  shall  have  half  that  .iataBsit.  .la  my 
opinion,  the  Tiew  of  Qhltty,  J.,  was  twroiig,  mi  I 
cannot  jigiee  with  it.  I  think  the  appeal  .nut  be 
allowed. 

LiMBLBT,  L.J.^The  difficulty  of  thAe  qmitieAAiM 
from  nalsunderstanding  the  axact  meaaipg  of  the  leel 
agveement  entered  into  between  the  parties,  hmum  th» 
decree  upon  which  the  respondent  reliee  is  hseei'q^ 
that  agreement,  and  it  is  so  earefoUy  wwkA.  and 
expressed  as  to  give  effect  to  it.  Now  rtfaen  ia-aotUng 
in  -the  decree  which  aettlea  this  -point  one  w%j  or  tin 
other.  I  am  qnite  aware  that  there  is  the  8fd  eitase 
about  *<^  dealings  and  transactions,"  but  thsie  is.aoiUBg 
which  aays  what  is  to  be  done  with  the  iatsmtwlwiit 
is  Tccovered-^hether  it  is  to  be  shared  Mwsa  tlie 
parties,  or  to^whom  it  is  to  belong.  To.deiMs  thifc  we 
must  look  at  the  agreement  itself.  Now  the  ipeemmt 
was  entered  into  at  two  different  tiaMs.  It  is  set  oat 
in  paragraph  4  of  the  bill  in  Ward  y.JLmmk.  The 
first  agreement  was  in  January,  1859,  when  it  vie 
arranged  that  the  business,  which  I  wUltahortSyiHadB 
to  by  oalUng  it  «<  the  business,"  shouldbe  tiaoessied^ 
Eyre  k  Lawson  as  agents  of  the  plaiatifl  wi  the 
usual  agency  terms.  I  pass  that  over  for 'the  nooiint 
Then,  after  that,  in  1860,  there  waa  a -f setbec  ifiM- 
ment  embodying  this  important  stipotatiflD,  that  the 
defendants,  the  town  agents,  Eyre  A  .£«wsoD,-iksDU 
not  call  upon  the  plaintiff  to  pay  any  .ef ':lheiri9ai«r 
bills  until  the  plaintifi  had  obtained  pagaaeot^  the 
(Mils  of  roQtIs  from  the  rcomvaay,  and  4hat  those  JiOli 
should  be.fcapt  ^separate.  Now  the  fiiat  qnestteaaa* 
rthff  wain  querthen  is, -what  is  usant  by  the  aifiBeBlnn 
''  on  the  usual  agmcy  terms  "  f  Itoanlees  I  Aaiffat  at 
one  time,  :nntil  Jir.  Ryland  mode  it  qphain  Unt  I^wee 
wrong,  tiiat  the  town  ogont  abased  the  pniltivp  to* 
certain  point  :aiede  by  the  conntry^aoUeitor.  Batthit 
isnot  so  at  all.  .Mr.  Byland  tells  Jis  that  what  lament 
hy  *'the  nsnal  regency  terms"  is  this  :  that  the  ton 
agent  baa  nothing  on  earth  to  do  with 'the  prottti;  aid 
he.  gave  as  a  very  remarkable  case  in  which  aeemtT 
solicitor  got  from  a  grateful  cUent  £600  in  a  ease  in 
.which  Mr.  Byland  was  the  town  agent,  and  the  ton 
agent  did  not  getafarthUig  of  that.  ^^^^'^'^^Jt 
does  not  share  the  profits,  and  has  nothing  to  lio  viih 
the  profits,  but  what  he  does  is  this:  he  getabiidii- 
bursements,  and  then  he  has  half  of  cettain  ebaigce 
which  are  called  "  profit  charges,"  to  diattegabh  ^ 
from  disbursements.  When  once  one  aeea  it,  and  gni 
clearly  into  one's  head  that  the  usual  agency  tenM  haie 
.  nothing  to  do  with  aharing  profits  atiUl»  then  thieeaie 
becomes  one  very  easy  of  solution.  ^^>^u 

Now  there  is  nothing  in  the  agreeoMBityaodlhaeh 
nothing  which,  when  the  expression  ia .  anderttnd,  en 
be  interpreted  so  as  to  involve  as  a  aoaesgawy  °^ 
right  of  the  town  agent  to  share  any  pMflts,  ^^^'"^ 
they  oome  in  the  shape  of  interest,  or  Whether  >t^ 
come  in  the  shape  of  .gift,  or  otherwise,  to  tie 
country  solicitor.  The  sum  which  the  town  a««jt»JJ 
be  entitled  to  is  to  be  ascertained  ttpdn  a  Mxm 
^footing  altogether,  and  there  is  nothfalg  *«_*•  ^JJ! 
Which  in  any  way  varies  that ;  but  in  coiM«qnMe  « tlie 
difficulties  which  have  arisen  from  tha  awrtentfoM  e| 
Hr.  Lawson,  and  from  hia  eodduofr— I  'do  «iit  i^tiaK 
he  was  wrong  or  tight  in  the-matler^-^ha  WHiy  hiW*a» 
partly  right  and  partly  wrong— but  in 
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thelMfc  tbt*  he  had  sninarantly  iiori[ed,  or  aMuned  to 
voik(  fimtli»ccRDiMtty  iwpiinoipsi,  aad  not  mofelj  m 
an  »g0bAf  it  beoaaw  neeaMary,  inpvaiioiiiMiii8*the  decnrce, 
to  imfciadiieeaaiae  wovda  wbioh  would  deflae  the  position 
of  thvtmr  pattias^  aiid>  them  ia  aa  aBDOunt  tharaforr. 
Fiiafr.  ai  aH  thaiv  i»m  daelaratlon  aa>  to  hia  positiont^ 
thafrfaa  iraa  agant;  and  what  ha  da  to.  do ;  than  there  ia 
the  tUM  olaaae  about "  all  dealioga  and  tianaastiona,*' 
whieh  was  naturally  relied  on  bj  thb  leapondenti  Then 
theta  an  oattain  olauaea  oazef oUj*.  woided  with  refezenoe 
to  gfHtin^in  what  ia  due  from  the'  compa&Tt  aai±  they 
are  botti  ta  gat  in  aa  beet  th^  oan  irtiat  may  be  payable 
frotttto-oaaBpany  to  them  or  either  of  them ;  but  there 
ia  not  awatd  that  I  can  aee  in  thia  decree  irtiioh 
entHkB}  the  <  town  agent  to  mora  than  the  agreement 
giTCB^  hiaa  ^  and  it  appeaia  to  me  that  that  ia  where 
Chiilyv  J«»  1>M  g<'ne  wrong,  beoanae  he  aeema  to  have 
attfflhrted.to  this  deorea  a  foroeaad  eileat  whioh  I  do  not 
thittfeit  baasBii  He  saya :  **  It  ia  clear  in  thia  caae,  from 
the  terma  of  the  agreement  whioh  I  have  read,  that  if 
Mr.  Lawaan.  had  reeeiTed  the  amount  of  the  bilU  from 
the  ndLwqreompany,  he  maat  have  allowed,  as  between 
himaaif  atii  Ilk.  Ward  in  aoooust,  the  aum  he  aetaally 
recetted.''— ha  certainly  nmat^-^  and  if  that  sum  bad 
ineliidad  tfaa  original  principal  of  the  demand  and 
inteaaft^fofcloibeannoa,  then  be*  would  be  chargeable 
with  inteaaefi  and  the  intereat  would  then  go  aa  part  of 
the  praflfe  ta  be  divided  between  theae  two  peiaona." 
Theaa,  I  think,  ia  a  miataka;  he  would  have  had  to  hand 
OTar  tiaa  aoianuit  of  that  inteieat  toi  the  peraon  to  whom 
it  bekaigad,  and  that  ia  the  countfy  aoUoitor.  I  oannot, 
now  tkaitllundaiatand  the  meaning  of  the  agreement, 
•apell  outr  olJtiiia  anything  to  the  efieot  whiota'  would 
entilia:  Mr  lawaon  to  intereat  on.  thaaa'  biila.  He  haa 
istipaliiiwl  iiiat  he  will  not  demand' payment  for  a  tinre, 
which  ia  unfortunately  very  lon^^until  the  railway 
aonqp«ny  pafiL  That  delay  hae  been  Yery  conaiderable, 
and  jmMng  woold  have  been  more  reaaonaUe  than  for 
faim^.hnvaatipulatedthat  he  ahouldi  have  intereet  if 
ti&e  MwSlmmfi  oompany  paid  intereat.  He  haa  not  done 
aaytWngmf  tiito  Und ;  and  nowthat  the  tarma  of'  It  are 
undaMhmdy  £  do  think:  that  it  ia  inenoibent  upon  him 
to  almwi  ijiHimiagniuiiient  entitling  him  to  intereet;  At 
ibsti  i:  Hamglit  it  waa  the  other*  way;  I  thought*  it 
woidi:4EaqniBaian  agreement  to  diaentitle  him,  but  that 
ia  enttoaly^eMaaged,  I  think,  whea  one  undetatanda  the 
full  BBdiaiiaiala  luuimuig  cf  the  pfaraae  ''uaual  ageney 

Mk  Inland  haa  explained  to  ua;  and  in  faoe  ol 
tfaia  appeal  mast  be  aUoired« 

LJ'.--«In  the  judgment  whieh  haa  been  re- 
ferraA  to^  Lord  Salbovne  aaya  that  the  aacouut  in  question 
la  aK  agatj  aeaount  between  a-  London  agent  and  a 
oonntiy  aoHcltor.  The  relation,  therefore,  between  the 
rlrilHlf  and  the  defendant  in  thia  oaaa  ia  the  ralattoB*- 
aldpEQftfn^eopnntiy  solicitor  and:  tti'Lonibn  agent.  What; 
thflo^  in^  an  agen^  aoeonntf  Oii  in  other  worda^  what 
la  adlrtndon  artioMor  entitled  ta  reoelve  in  reapeotof 
Mgeamy  ulmigeii  from  the  ceuntry  soUeitorf  He  ia 
mittttadta  reeaive  tSL  ont^f-pochei  expensee^  and  be  ia 
entitladr  tor  raaeive  a  eharaof  the  profits,  baita4udf  or 
n  third,  what  I  call  a  ahare  of  tisa  profit  ohargea^  whioh- 
iimt— ybettiMgrangement  bettieen  theaa^  K^owtbis^ 
^■r^nrind^  iay  when  it  ia  contdered- for'ikiaament,  a 
ible  arrangement  in  reapaotof  theses  ohargeav 
poMoltor  doee  nothing  wimtever,  bnt|  on  the 
ba  haa  introdaoad'  tka  bnfneaa  to  <  the 
aaHsitOff^  an^  moraovev)  the  country  aoliefitor' 
ly  responalbla  to  tba  oUent.  Tfaere^ 
tor<^j  tf  mams  to  ma  lair  that'  he  should  be  remvnevated{ 
workis  dene  by  the  London  agent;  Now, 
ritia  aisaalyuadcrstood  what  the  agency  bin  is,  or 
tfto^aigHMsy  eiaa^gea'are,  it-  appears  to  me  not  very 
4ifliiii]ftr«D  ittierpial  this  a^raamant.    To  my  mind;  if 


means  this :  the  oonntty  eolioitor  is  speaking,  and  says,' 
*'  You,  the  London  agent;  are  to  have  your  share  of  the 
agency  charges^  but  subjeot  to  this,  that  yoo  are  not* 
to  be  entitled  to  have  those  charges  paid  to  you  by  me^ 
the  country  soliettor,  untQ  I,  the  country  eolioitor,  have 
received  them  in  the  bUl  of  costs  wbioh  I  shall  send  in 
and  shall  reoover  ftom  the  oompany,  or,  in  other  words, 
until  the  company  has  paid  tfaem  to  me."  Thatbeiog** 
so,  I  am  of  opinion  that  Mr.  Lawaon,  the  London  agent; 
is  not  entitled  to  recover  the  interest  which  he  seeks  to 
recover  in  thia  case.  The  country  solicitor  is  entitled  to' 
reoover  the  amount  of  his  bill  of  costs,  subject  to  the* 
proper  proportion  in  respect  of  agency  charges  being 
paid  to  the  London  agent.  I  think,  therefore,  that  tl^ 
judgment  of  Chitty,  J.,  was  wrong,  and  that  this  appeal 
must  be  allowed. 

Appeal  allowed. 

Solicitors,  Sole,  Turner,  &  KnigU;  A,  ScoU-  Law9on4\ 


From  Oban.  Dlv. 


Bee  18,  19,  21. 


LBEsoiN  t^.  GxznsiUL  3Iedi(ui»  Council,  (o.) 

Medi6al  praditioMr^-^eneral  Medical  Coundl^^Qharge^ 
of  in/amouB  condud'  in  a  pro/€»9ional  reepect-^ 
Domekie  forum — c7ttrisdto<{on  of  the  Supreme  Court 
—Mediedl  Act,  1858  (21  (£r  22  Vid.  a  90),  a.  29^ 
OoniHMion  of  trUmnal-^MemberB  of  an  auooiation 
which  aded  ae  aeeuier  eitting  ae  judgeM-^Oompttmey- 
of  tribunaU 

The  defendantB,  the  General  Medical  Oouncil,  had 
held  an  inquiry  into  a  charge  preferred  against  the 
plaintiff,  a  registered  medical  practitioner,  of  *'  infamouB 
condud  in  aprofeuional  reiped**  the  partici^UarB  of  which 
charge  were,  that  the  plaintiff,  being  a  regiBiered  medical 
praditioner,  did  ad  ae  "  cover  of,^*  or  by  hie  preeence^ 
advice,  and  aBiiBtance,  did  enable  H.,  an  unqucdifted 
perBon^  **io  carry  on  tlie  buainesB  or  profcBBion  of  a 
medioal  eUcttician,  and  to  pradiee  ae  if  he  wtre  duly 
qualified^  under  the  etyle  of  the  Medical  BatUry  Co.'* 
The  inquiry  reeulted  in  the  defendanie  finding  that  the 
plaintiff  had  been  guiUy  of  the  acU  charged  against  him, 
and  the  defendantB  ordered  the  name  of  the  plaintiff  to 
bo  eraeedfrom  the  regieter  of  medical  pradUionere. 

Held  (afflrming.JSotth,  J.),  that  the  charge  in  question^ 
on  the  true  eonetrudion  of  itB  termB,  amounted  to  a 
charge  that  the  plaintiff  had  aeeisted  an  unq^alified 
poTBon  to  pradiee  as  if  he  were  a  medical  praditioner 
duly  qualified  to  pradiee  as  Buch ;  that  the  charge  was 
therefore  one  which  the  defendantB  had  power  to  deed 
with,  and  did  in  fad  deal  with,  undtr  section  29  of  the 
Medical  Ad,  1858  ;  and  that,  ae  the  defendantB,  ading 
bonl  fide  and  after  due  inquiry,  had  adjudged  the 
plaintiff  guilty  of  infamouB  condud  in  a  profeseional 
reBptd,  the  courts  of  law  had  no  juriedidion  to  review 
their  decieion. 

The  above-mentioned  charge  againet  the  plaintiff  had* 
been  preferred  in  the  name  of  and  by  the  Medical  Defence- 
Union,  which  wae  an  oBBoeiation  incorporated  under  the 
CompanieB  Ad,  1862,  ae  a  company  limited  by  guarantee, 
having  for  ite  objedB  the  prottdion  of  the  interestB  of 
medical  praditionerB,  the  promdion  of  honourable  praC" 
tioe,  the  proMcution  of  unauthorized  praditionerB,  and 
th^  defence  of  membere  of  the  asBodation  where  prO' 
ceedingB  involving  queetionB  of  profeBsUmcU  prindpU 
vnre  brouglU  against' them.  By  the  articUe  of  asMcta- 
ti^f  the  management  of  the  bueineBB  and  the  control  . 
of  the  Medical  Defence  Union  wae  vetted  in  a 
coundl,  whieh  wae  thereby  authorized  to  exerciee 
alt    power B   and   do   all  adB  which  might    be  exer- 

(h.)  Beportad  by^;.  J.  Blaxb^  Esq.,  Barrister*ati-Law. 
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cised  or  done  by  the  Medical  De/enca  Union  in  penerdl 
fneeU'ng,  Two  f,§ra<mB  who  toere  mtmheri  of  tJie  Medical 
Defence  Union  and  Buhicriberi  to  iU  /yndi,  were  dUo 
members  of  the  Oeneral  Medical  Council,  and,  a$ 
member 9  of  the  Ghntral  Medical  Couneilf  were  preeeni  at 
the  inquiry  into,  and  adjudicated  upon,  the  charge 
against  the  plaintiff.  These  persons  were  not^  however, 
members  of  the  covndl  of  the  Medical  D^ence  Union, 
and  had  no  pecuniary  intereet  in  t?ie  suecess  of  the 
acevsation  brought  against  the  plaintiffs 

Etld,  per  Cotton  and  Boweo,  L.JJ.  (Frjr,  I1.J.,  dt«« 
strding),  that  these  two  persons  were  not  in  fad,  either 
actually  or  constructively,  accusers  or  qaaei-'prosecutors 
in  the  charge,  preferred  against  the  plaintiff,  and  thore^ 
fore  that  the  tribunal  which  adjudicated  on  the  charge 
preferred  against  the  plaintiff  wa$  a  trihunal  competent 
to  do  so» 

Beg.  V.  Allan  (or  Hodgion),  12  W.  B.  423,  AB.A  8. 
915^  distinguish^. 

Per  Fry,  L.J.,  i?iat  the  fact  that  these  two  persons 
were  subscribers  to  and  members  of  an  aseociaiion  having 
for  one  rf  its  objects  the  carrying  on  of  prosecutions  <^ 
this  nature,  and  which  association  was  the  aceuser  in  the 
present  case,  constituted  these  two  pereon  virtually  proses 
cutors  themselves,  and  therefore,  that,  on  this  ground  of 
public  policy,  the  tribunal  which  adjudicated  on  the 
charge  preftrred  against  the  plaintiff  woe  not  competent 
to  do  so,  and  that  its  decision  was  invalid. 

Appeal  from  North,  J. 

Tbis  was  an  appeal  by  the  plaintiff,  a  reglatered 
medical  practitioner,  from  a  refusal  of  North,  J.,  to 
restrain  the  defendants,  the  General  Medical  Oounoil, 
from  removing  hie  name  from  their  register  of  medieal 
practitioners,  and  from  publishing  certain  reeolutiona 
passed  by  them  to  the  effect  that  the  plaintiff  had  been 
guilty  of  infamous  conduct  in  a  professional  respect. 

The  Genera]  Medical  Council  is  a  Body  oompoaecl  of 
medical  men,  some  of  whom  are  nominated  by  certain 
Bodief,  others  of  whom  are  chosen  by  the  general  body 
of  medical  men  in  the  United  Kingdom,  and  some  of 
whom  ar^  nominated  by  the  Queen.  This  Body  was 
first  constituted  by  the  Medical  Act,  1858  (21  ft  22 
Vicf.  c«  fiO),  which  was  passed  for  the  purpose  of 
enabling  persons  requiring  medical  aid  to  distinguish 
qualified  from  unqualified  practitioners.  The  Act 
requires,  for  the  first  time,  that  a  register  of  qualified 
medical  practitioners  should  be  kept,  and  pzofides  that 
only  thoee  whose  names  are  entered  on  the  register  can 
sue  for  and  obtain  payment  of  money  payable  to  them 
lor  medical  fees. 

Section  29  of  the  Act  provides  that,  "  If  any  registered 
medical  practitioner  shall  be  convicted  in  England  or 
Ireland  of  any  felony  or  misdemeanour,  or  in  Scotland 
of  any  crime  of  offence,  or  shall,  after  due  inquiry,  be 
judged  by  the  general  council  to  have  been  guilty  of 
infamous  conduct  in  any  professional  respect,  the 
general  council  may,  if  they  see  fit,  direct  the  re|plstrar 
to  erRse  the  name  of  such  medical  practitioner  from  the 
register." 

Section  40  provides  that,  ''Any  person  who  shall 
wilfully  and  ffdsely  pretend  to  be,  or  take  or  use  the 
name  or  title  of,  a  physician,  .  .  •  surgeon,  general 
practitioner,  ...  or  any  name,  title,  addition,  or 
description  impljing  that  he  is  registered  under  this 
Act,  or  that  he  is  recognized  by  law  as  a  physician, 
or  surgeon,  .  •  •  or  a  practitioner  in  medicine, 
•  .  •  ;  shall  upon  a  summary  conviction  for  any  such 
offence,  pay  a  sum  not  exceeding  £20." 

In  November,  1889,  the  solicitor  of  the  General 
Medical  Council  sent  a  written  notice  to  the  plaintiff 
Leeson  informing  him  that  on  a  specified  day  the 
General  Medical  Cbuncil  would  hold  an  inquiry  into  a 
charge  of  alleged  "  infamous  conduct  in  a  professional 
respect"  which  had  been  preferred  against  him»  ''the 


partUralan  of  whioh  alleged  eondact  axe  aa  f oHowt :  fliat ' 
you,  being  a  registered  practitioner,  do  act  aa  cover  of;, 
or  by  your  preaenoe,  advioe,  and  assittanoe  do  enaUa, 
one  C.  B.  Harness  (an  unqualified  perion)  to  cany  oik 
the  bualneaa  or  profession  of  a  medioal  eleotrleUm,  aadr 
to  practise  aa  if  he  were  duly  qualified  under  the  a^ls- 
of  the  Medioal  Battery  Co.  (Limited),  and  putalioly 
advertising  himself  as  the  Medical  Battery  Oo/a  oooiolt- 
ing  medical  electrician." 

The  charge  in  question  was  preferred  in  the  nave  c/t 
the  Medioal  Defence  Union,  whioh  was  an  iaoorpaiated 
company  limited  by  guarantee  under  the  Compaofes  Act, 
1862,  and  the  objeots  of  whioh  {inter  aUa)  wera**(l)* 
to  support  and  protect  the  character  and  intaMsts  d 
medical  practitioners  practising  in  the  United  Eingdoan  ; 
(2)  to  promote  honourable  praotice  and  to  aappras  or 
prosecute  unauthorized  praotitioners  {  (3)  to  advise  and 
defend,  or  assist  in  defending,  members  of  Oia  Qniflu  in. 
cases  whereproceedings  involvbig questions  of  profsalflBal 
principle  or  otherwise  are  brought  against  them." 

By  article  36  of  the  articles  of   aascdation  of  tbo. 
Medioal  Defence  Union,  the  management  of  the  bwsjneai 
and  the  control  of  the  Medical  Defence  Union  was- 
vested  in  a  *'  council,''  which  were  thereby  authoiizod  to 
ezerdse  all  such  powers  and  to  do  all  such  aols  aa 
might  be  exerdaed  or  done  by  the  Union,  and  wUdi 
were  not  by  the  articles  or  by  statute  ezpresaly  dixaotei 
to   be  exercised  or  done    by  the  Union   in   gencnl 
meeting.      The   only    limit    on    the    power    of    t^ 
**  conncil"  contained  In  the  articles,  was  a  proviaioB.  In 
article  2  that  the  objects  of  the  Union,  ao  far  M  tliey 
related  to  the  suppression  or  proaecution  of  unautlioriaad 
praotidoners,  should  not  be  aoted  upon  wiihoat  the- 
sanetion  of  a  nnanimoua  resolution  of  the  *'oouudl'*^ 
confirmed  by  a  majority  of  the  members  of  the  Uate 
prenent  and  voting  at  a  general  meeting. 

The  inquiry  into  the  charge  so  preferred  agaiaat  the 
plaintiff  Leeson  was  held  by  the  General  Medici  OoniidL 
The  proceedings  at  the  inquiry  were  opened  by  the  aolki- 
tor  of  the  General  Medioal  Council,  who  read  the  ehaifs 
against  the, plaintiff  Leeson,  and  the  solioifcoc  for  tiia 
Medical  Defence  Union  then  submitted  written  ateto- 
ments  in  support  of  the  charge.  The  plaintiff  Leeaoo- 
was  present  at  the  inquiry,  accompanied  by  hia  solinifcor 
and  other  persons  who  submitted  statementa  in  soppoct 
of  his  contention  that  in  his  conduct  he  had  done 
nothing  which  was  infamous  in  a  professional  respceU 
The  General  Medical  Council  in  the  result  found  tfae- 
plaintiff  Leeson  had  been  guil^  of  "  infamona  oondoat 
in  a  professional  respect,  for  that  he,  being  a  reglatend 
practitioner,  did  act  as  cover,"  fto.,  following  the  woida 
of  the  charge ;  and  they  accordingly  paased  a  zesolatioB 
to  that  effect,  and  directed  their  registrar  to  erase  the 
name  of  the  plaintiff  Leeaon  from  the  register  of  medicaL 
practitioners. 

Among  the  members  of  the  General  Medioal  Oomcfl 
who  took  part  in  the  inquiry  and  in  the  reeolotioa 
arrived  at,  were  two  persona,  Mr.  Teale  and  Dr.  GHover^ 
who  were  also  members  of  the  incorporated  ooaapaay 
forming  the  Medical  Defence  Union,  aa  being  suhagribam 
of  ten  shillings  a  year,  and  aa  ^arantois,  but  neitter 
Mr.  Teale  nor  Dr.  Glover  were  membera  of  the  OottBcfl 
of  the  Medieal  Defence  Union. 

The  General  Medical  Council  had  no  power  to,  end 
did  not  in  fact,  throw  the  expenses  of  the  Inquiry  bsfloi» 
them,  on  the  plaintiff  Leeeon. 

The  preaent  action  was  brought  by  Leeson  for  ui  in- 
junction to  restrain  the  General  Medical  Council 
removing  his  name  from  their  register  of  medieal  i 
titioners,  and  from  publishing  the  above  resolatloii. 

North,  J.|  held  that  the  charge  against  the  plaintiff 
was  really  that  he  had  aoted  aa  **  cover  "  of  HariMH^ 
not  merely  to  enable  the  latter  to  carry  on  the  bnaineM 
of  a  medioal  electrician,  but  to  practise  as  If  he  wecia  ft. 
duly  qualified  medical  praetitioiier;   that  thli  wm   a^ 
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r  within  the  atatatoiy  Jnzifldietloii  of  the  Oeneral 
Medical  Goimoil ;  aod  that»  thay  bating  aetod  regolarl/ 
and  UmB  fiU  in  their  pioeeedtnga»  the  ooort  had  no 
powes  to  intvtoe.  He  alio  held  that  the  two  members 
of  the  Genend  Mediod  Ooaneil  who  were  aleo  membera 
of  the  Madleal  Defence  Uaion  were  not  thereby  in- 
oapadtalad  fiom  taUag  part  in  the  inqniry,  and  that 
the  deeiiian  of  the  General  Medleal  Ck>anoil  waa  not  in* 
Talidated  on  this  gronnd,  and  he  accordingly  declined  to 
grant  an  iajonetion. 
Xhe  plaintiS  appealed. 

Ji<9^9  Q.O.,  ComnHHardff,  Q.O.^  and  George 
Matdermm^  for  the  appellant.— The  written  oomplaiat 
agaiaat  the  appellant  was  that  he  enabled  Haraeea,  an 
nnqnaUiled  peraon,  to  carry  on  the  bnaineBa  of  ''a 
medleal  deetrlcian/'  and  to  **  practise  as  If  he  were  doly 
qiulttled  nnder  the  atyle  of  the  Medical  Battery  Oo."— 
i£»t  duly  qnalifled  aa  a  medical  electrician.  It  ia  no 
cfflence  under  aectlon  40  for  an  nnquallfled  person  to  aot 
aa  a  nedioal  eleetrlcian ;  for  a  medical  electrician  la  not 
a  medical  practitioner^  and  therefore  there  was  no  com- 
plaint i^gafaiat  the  appellant  which  could  poaaiblyhsTe 
been  made  the  aubjeet  of  a  charge  under  aeetion  89  of 
the  Medical  Act,  1858.  [They  referred  on  thia  point  to 
£x  parte  La  Mert,  12  W.  B.  801,  4  B.  d;  a  588,  and 
AUhOi  T.  Qemertd  Mediad  CouneU,  37  W.  B.  771,  83 
Q.  B.  B.  400.]  Secondly,  the  tribunal  which  made  the 
order  now  In  queation  wee  a  nonHX>mpetent  tribonal, 
at  two  of  Ita  membera  were  alao  membera  of  the  Medical 
Befsnoe  Union,  the  inoorpoxated  aaaociation  which 
brought  thia  charge  againat  the  appellant ;  that  ia  con- 
trary to  the  we]l«known  mle  that  a  man  cannot  be  both 
proeeeutor  and  Judge:  Dimee  ▼•  Proprietore  of  the 
Gramd  Juaektm  OanaJ,  3  H.  L.  Oaa.  759 ;  Mereere' 
Campamy  of  Ckeder  ▼.  Bowhtr^  1  Stra.  689;  Beg,  ▼. 
AUan  or  Bodgeon,  18  W.  R.  483,  4  B.  ft  8.  915  ;  Beg. 
T.  MiUedge,  87  W.  B.  659,  4  Q.  B.  D.  338 ;  Beg.  t. 
QMtm^  89  W.  B.  448.  6  a  B.  B.  168 ;  Beg.  ▼.  Farrani, 
36  W.  B.  184,  20  Q.  B.  B.  58.  If  thia  be  eatabliabed, 
the  laet  that  theee  two  peraona  had  no  pecuniary  intereat 
hi  tlie  reaolty  or.  In  fact,  ahowed  no  biaa,  ia  ImmateriaL 

BebatUan^  for  the  Medical  Battery  Co. 

Aeretf,  Q.C.^  and  Muir  Maehensiet  for  the  reapon- 
denta,  were  called  on  aa  to  the  aecond  point  only. — ^The 
profirdfag  before  the  General  Medical  Oonndl  ia  not  a 
Judicial,  or  a  juoai-Judicial,  proceeding  at  all.  The 
Oeneral  Medical  Oouncil  might  themaelves  mero  moiu 
have  eel  the  inquiry  in  motion.  If  the  whole  body  of 
tba  General  Medical  Oooncil  can  promote  the  proceed- 
inge  mero  moiu^  how  can  the  fact,  that  two  members  of 
the  General  Medical  Oounoil  sat  on  the  Inquhy  pro- 
SMfted  bj  another  body  in  which  these  two  persons  had 
an  Inteteet,  render  the  Inquiry  bad  P  lliese  two  persons 
had  no  pecuniary  interest  In  the  result,  and  therefore  it 
anal  be  shown  that  they  had  some  Interest  which  would 
ereate  a  real  bias  agaiast  the  appellant.  In  order  to 
faindidate  the  order  of  the  Gkneral  Medical  Ck>unca: 
Beg.  T.  Bandileg,  30  W.  B.  368,  8  Q.  B.  B.  383; 
Beg.  T.  Meger,  24  W.  B.  398,  1  Q.  B.  B.  173;  Beg.  ▼. 
Arnd^  li.  B.  1  a  B.  880,  14  W.  B.  0.  L.  Big.  47 ;  Beg. 
T.  JfocAesfer,  Dean  and  Chapter^  17  Q.  B.  1.  Theae  two 
pesaona  wete  not  membera  (^  the  Oounoil  of  the  Medical 
Baianee  Union,  and  aa  indlTidual  membera  of  the 
Metteal  Defence  Union  they  had  nothing  to  do,  either 
iatnally  or  conatmctlwly,  with  the  promotion  of  thia 
inquiry^  and  they  were  not,  therefore,  Tirtually  prosecu- 
ton»  em  assuming  that  the  promotion  of  this  Inquiry 
«M  in  the  nature  of  a  prosecution,  which  we  submit  it 
was  aot  The  inquiry  is  one  by  a  domestic  forum  : 
Big.  T.  Gcawol  Medical  OouneO,  9  W.  B.  413. 

S^hft  Q*C'»  ^  reply.— The  promotion  of  this  Inquiry 
md  theptoeeedlngs  thereon  waa  in  substance  a  prose- 
The  Medieal  Befenoe  Union  was  the  accuser 


in  this  case,  end  if  any  member  of  the  accusing  body,. 
•it  in  Judgment  on  the  case  the  Judgment  is  invalid. 
fBowBir,    L.J.,    referred    to   Beg.  ▼.   PeUUmangin,   9 
L.  T.  N.  6.  683,  18  W.  B.  G.  L.  Big.  78.] 

Bee.  81.— Cotton,  L.J. — ^Tbis  is  an  appeal  by  the 
plaintiff  from  a  refusal  of  North,  J.,  to  restrain  the 
defendants  from  acting  on  a  resolution  which  they  had 
arriTed  at — liz.,  that  the  name  of  the  plaintiff  be  struck 
off  the  register  of  medical  practitioners,  and  to  prevent 
them  from  publishing  that  resolution.  [The  Lord 
Justice,  after  referring  to  81  ft  28  Yiot.  c.  90,  read 
section  89  of  that  Act,  and  proceeded :~]  It  was  with 
reference  to  the  powers  given  by  section  89,  that  the 
defendants,  the  General  Medical  Ctonnoil,  proceeded  in 
this  case,  as  regards  Br.  Leeeon,  as  he  was  on  the 
register — and  properly  on  the  register — at  the  time 
when  the  order  In  question  was  made  by  the  Gkneral 
Medical  Oounoil. 

There  is  another  section  of  the  Act,  section  40,  which 
I  ought  to  refer  to,  as  it  was  a  good  deal  referred  to  ih. 
the  argument.  That  section  enabled  criminal  proteon- 
tions  to  be  taken  against  persons  who  falsely  pretended 
to  be  registered  practitioners ;  but  the  proceeding  taken 
in  tbis  case  was  not  with  reference  to  that  section. 

The  first  point  argued  was  that  the  matter  In  respect 
of  which  the  Gknsral  Medical  Oonndl  adjudicated  or 
decided  in  this  case,  was  not  a  matter  within  the  powers 
given  to  them  under  section  89  ;  and  for  the  purpose  of 
this  argument  the  charge  made  against  Br.  Leeeon,  and 
which  waa  brought  to  hia  notice  by  writing,  according 
to  the  practice  of  the  (General  Medical  Oonndl,  waa 
referred  to.    [The  Lord  Justice  read  the  charge  above 
set  out,  and  proceeded :— ]    It  was  said  that  there  waa 
nothing  contained  in  this  complaint  which  would  Justify 
the  (General  Medical  Oonndl  in  exerdsing  the  powers 
given  them  hj  section  29,  because,  as  was  said,  the 
complaint  contains  no  allegation  that  Mr.  Harness  is 
practising  as  if  he  were  a  duly  qualified  medical  man» 
but  only  "  as  if  he  were  duly  qualified  under  the  style 
of  the  Medical  Battery  Oo.,"  and  that  all  Br.  Leeson 
was  supposed  to  have  assisted  in,  waa  to   repreaent 
Hameaa  aa  a  medical  deotridan.    I  cannot  read  it  in 
that  way.    We  know  what  a  duly  qualified  man  ia  in 
the  Act.    A  peraon  ia  duly  qualified  if  he  ia  on  the 
register,  and  in  that  respect  duly  qualified  to  obtain  the 
benefit  of  the  Act  as  regards  the  privileges  which  are 
conceded  to  thoee  medical  men  who  are  on  the  register ; 
the  relator  stating  the  different  qualifications  in  respect 
of  which  medical  men— and  the  medical  man  ia  ques- 
tion—can be  put  on  the  register.    I  have  myself  no 
doubt  that  this  charge  does  state  that  which  would 
Justify  the  General  Medical  Ooundl,  if  on  the  facts  they 
were  satisfied  of  it,  in  coming  to  the  condndon  that  an 
offence  in  the  words  of  the  Act,  of  *'  infamous  conduct 
in   any  profesdonal   respect,"  had   been   committed. 
That,  in  my  opinion,  is  the  true  construction  of  the 
words  of   the  charges  which  are   made   agdnst   Br. 
Leeson. 

It  was  found  that  Br.  Leeson  had  been  guilty  of  the 
acts  which  were  charged  against  him,  and  then  there 
was  a  direction  to  erase  his  name  from  the  register. 

Now  there  has  been,  on  this  appealj  a  good  deal  of 
question  as  to  what  took  place,  and  we  have  had  the 
evidence  which  was  before  the  General  Medical  Ooundl, 
and  the  evidence  given  in  this  action,  brought  before  us. 
In  my  opinion  it  is  wrong  for  us  to  consider  whether 
the  General  Medical  Oonndl  arrived  at  a  right  conda- 
sion  on  the  evidence  before  them.  That  is  not  for  us  to 
consider.  The  Gkneral  Medical  Oouncil  cannot  have 
what  is  strictiy  cailsd  evidence.  They  cannot  take  evi- 
dence on  oath.  Tl&ey  cannot  take  evidence  in  the  sense 
of  what  we,  as  lawyers,  condder  evidence.  They  have 
statements  made  before  them  in  support  of  any  com- 
plaint which  ie  made,  and  they  have  also  statements 
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made  onth^  otiier  side  b^r  the  modiml  man  against 
whom  the  oomplaiat  is  made»  and  if  it  be  onoe  estab^ 
lished  that  the  oomplaint  made  before  thmu  doee  involve 
a  matter  in  respeot  of  whioh  they  can  esercise*  the 
jarisdiotion  given  to  them  by  Bection  29,  then  I  think 
we  ought  not  to  look  at  the  evideaee  for  the  pnipase  ol, 
in  any  way,  oonsldeTing  whether  they  have  arrived  at  a 
right  oonoluBion.  Of  oonrae,  if  it  were  alleged  that  they 
acted  oorraptly,  and  if  those  who  appealed  to  ne  gave 
evidence  that  they  had  aoted  oormptly,  and  proved  it  by 
showing  that  there  was  no  statement  made  before  them 
on  whioh.  they  oould  reasonably  and  honestly  arrive  at 
the  oondusion  at  whioh  they  did  arrive,  then,  I  think, 
we  ought  to  consider  it,  to  see  whether  the  absence  of 
any  statement,  whioh  would  justify  the  conclusion,  was 
such  evidence  as,  it  not  displaced,  would  lead  us  to  the 
conclusion  that  the  conncil  had  not  aoted  honestly  on  the 
charge  brought  before  them,  but  for  some  other 
indirect  purpose  or  with  some  other  indirect  object. 
But  although  there  were  seme  statements  in  the  ai&- 
davit  of  the  plaintiff  in  this  case,  that  there  was 
prejudice  against  him,  that  matter  was  not  pressed  upon 
us  by  counsel,  nor  was  it  in  any  way  supported  by  any- 
thing whioh  was  brought  before  u^.  Dr.  Leeson  seems 
to  have  had  a  most  perfect  consideration  of  his  case. 
The  complaint  was  brought  forward  in  the  ordinary 
mode  required,  by  the  rules  and  regulations  of  the 
General  Medical  (Council.  Dr.  Leeson  was'  present,  he 
was  represented  by  hiseoUoitor,  and  he  brought  his  own 
witneseee-— t.e^,  those  who  were  with  him  were  to  make 
statemcBts-inaopport  of  his  contention  that  in  his  con- 
duct he«  ha*'  dbne  nothing  which  was  infamous  in  a 
profeseionaL  respeet»and  everything  was  most  fully 
heard  and  considered,  and  then  the  council  arrived  at 
the  conclusion  at  which  they  did  arrive.  That  being 
so,  in  my  opinion  we  cannot  oonsider  as  to  whether  they 
were  right  or* wrong.  That  isileft  for  them.  If  they 
aoted  honestly,  required  steteaoents  to  be  made^  and 
gave  erexy  opportunity  for  the  man  complaiaed  of»  to 
bring  Us  statements  before  .them,  and  fairly  conducted 
the  matter  in  question,  in  my  opinion  wo'  ought  not  to 
enter  intO' the  question^  becanse^if  we  onoe  do  that  we 
are  atsnniing  to  judge  whether 'or*  not,  in  oar*  opinion, 
they  came  to  a  right  conclusion'  on  the'  statements 
whioh  yfete  before  them;  In  my  opinion^  therefore^  the 
first  ground  which  wae  taken  in  support  of  this  appeal 
fails,  beoaose  I  think  there  was  a  charge  wbidi  justi- 
fied the  General  Medical  Oonneil  in  oomingto  a  ooneln- 
sion  undte  section  29,  and  there  was  no  reason  for 
suggesting  that  the  prooeedings'  were  improperly  con* 
ducted  bythem. 

But  there  was  another*  point  raised,  which  gave  us 
rather  more  doubt  It  wn  said  that  this  order  made  by 
the  Gbneral  Medicid  Council  must'  be  considered  as 
made  by  »•  non-competent  tribnnal,  beoauee,-  taking  the 
General  Medical  Oonnoil  as  aethig  Judidally,  they  were 
in  sooh  a  position — they  were  so  oonslitnted  on  tUs 
partioolar  oosasion— that  any  order  made  by  them 
ought,  having  regard  to  the  decisions  in  the  cases  cited, 
to  be  coiMidered  as  a  nullity. 

It  appean  tiiat  the  com^aint<^-I  will  net  call  it 
indictment  or  anything  of  that  sort — ^made  against  Dr. 
Leeson,  and'wttch  was  the  complaint  so  considered,  was 
one  which  ww brevghtin  the  name  of  the  Medical  De« 
ienee  Uhion,  and  it  appears  also,  whenr  attention  has 
been  called  to  the  matter,  tiiat  two  of*  the  members  of 
the  General  Medioal  Cfonncil  who  were  present  when  the 
case  of  Dr.  Leeeon  was  considered^  were 'also  members^f 
the  Mfedioal  Defenoe  Union ;  and  it*  is  said'  that  that 
being  so,  they  ore  to  be  considered  in*  the  light  of 
prosecutors,  and  that,  beings  proaeentots,  tbtf  were 
acting  in  this  matter  in  sudi  a  way  that  they  could  not 
also  fdt  as  Judges  of-  the  nwtter,  and  that,  therefore, 
any  dedsloB  arrived.at  by  the  General  Medioal  Oonneil 
irhen  these  two  members,  who  were  incompetent  to  aat 


as  Judges  in  the  matter;  were  present,  nwst  broi» 
sidered  as  a  nullity. 

Now,  of  course,  the  rale<  of  lav^is  very  dean  tistai 
man  can  be  aetor,  plaintiff;  or  proseoutor.in  sny  asttaa, 
and  at  the  sane  time  sit  in  jodgment  to  dsddS' iattintr 
partioulancaae— either  in  bis  own  case  oi  whew  hs  it 
bringing  forward,  as  against  the  pesson  compkiaeA  o^ 
theiuxmsation  or  oomplaint  on  whioh  the  order  itmsiD- 
— iHiere,  in  fact,  he  puts  hisuelf  in  the  posltloBoCTn* 
seoutor  or  complainant.  It  is  clear  to  my  mind,  tkstthr 
General  Medical  Council,  in  respect  of  the  oeBSfisiitt 
against  Dr.  Leeson,  were  noting  judicially.  Thmi(j|c 
not  judges  in  the  ordinary  sense,  yet  they  had  to  dseiis 
Judicially  as  to  whether  or  not  the  compUiat  apioit 
Dr.  Leeson  waa  well  founded,  and,  in  my  opiaioa,  th^ 
could,  if  they  considered  it  was  well  founded,  oMkssa^ 
order  which  would  bs  of  great  importance  to  bin,  and. 
woiild  deptivo  him  from  being  on  the  register,  vrith  voy 
important  consequences.  The  question,  theretoitti  we 
have  to  consider  is  whether  either  of  these  two  geaUs- 
men^Mr.  Teale  and  Dr.  GloTor^are  to  be  ooondeni 
as  complainants  in  this  casei 

Now^  for  tikis  purpose  I  must  examine  whst  ii  the 
Medical  Defence  Union.    [The  Lord  Justice  then-itoisd 
the  nature  and  objects  of  the  Medioal  Defenoe^  UsioB, 
as  above  set  out,  and, continned :—]     On  looUiig  at  its 
articles  of  association  I  find,  that  there  was  ta  mwoA 
and  that  this  council  pnotioally   had  all  the  powen  of 
the  company  which  formed  the  Medioal  Defence  HaiAi 
except  in  one  respect— tIz.,  that  the  conncil  coild  nol 
institute  prosecutions'  against  anyone  who  wsa  soltag 
in  violation  of  the  law  withont  the  Tote  of  a  gfamL 
meeting.    The  provision  I  refer  to  is  thi&    [The  Laid 
Justice  read  the:  proviso  contained  in.  article  2.sbsi» 
stated,  and  continued.:—]    Aa  we  are  not  now eeiiiidfli» 
ing  a  proseaution  of  an  unanthorizsed.  practitionsn  nadac 
the  Act,  I  only  mention  the  above  ipro vision,  as  thelinlk 
on  the.  power  of  theGounoU.of  the  Medicals  Bsfenost 
Union ;  eoooept  in  that  respect,  there  is  no  limit  tmA^m 
power  of  tbat  council,  who  can  do  everything  abiok.ii 
not  expressly^  or  by  Aot  of  Parliament  required  to  be 
done   by  the  whole   body.      [The   Lord  Justioe  read 
article  86,  which  is  abbve  stated;  and  continMd:-'] 
Neither  Mr,  Teale  nor.  Dr..  Gknrer  were  membess  stflisi 
council  of  the  Medical.  Defenoe  Union,  bat  the/  wna 
members  of  the  oon^ifmj  whioh.  formed. the  MsdiosLDs* 
fence  Union,  by: subscribing,  10s.  a  year. and. by  ginsga 
guarantee,  thcamonnt  of  which  we  do  not  knoiSi  wfaddi 
wasvto  provide  foK  any  expense  whioh  would  bs  nessswry- 
in  order  to  caii|(  out  the  objects  of  the  company. 

Now  this .onairilaint. made  against  Dr.  Leeson.  w»-^ 
oomplaint  brought  forward  by  the  council  of  the  wkMi 
to  whioh  ooundl  neither  of  these  two  members  of  tha 
General.MedioalGottndl  belonged.  These  two  gpntls^ 
men,  not  behig  on  the  oonnoil  of  the  union,  oonXd-oot, 
having  r^giird  to  tlie.  articles,  exercise  any  oontcol  or  five 
any  dixeotion  as  to  what  should  be  done  by  the  ooisciL 
of  the  union  in  bdnging..  forward  this  complainL 

Then  aie  they^,  as  membeia  of  the  company  wUdk 
formed  the  unian,«in  anyway  interested  ?  ThcezpsoiK 
of  this  oomplaint  oeuld  not  be  thrown  bythe  Gensnl 
Medioal  Council  on  D&  Leeson,  the  person  oooBpUiaa& 
of.  Tha  Gtonend. Medioal. Council  had  no  poweatoglift 
any  oosts^  and.  thecefore,  whatever  might  be  the^refflt 
of  this  oomplahity  it  could  not  in  any  way  affeaAti» 
liabOity  of  Mr.  Xeala  and  Dt.  Glorer  to  contdbats^to 
the  expenses  of.  thifr^rooasding. 

In.myr  opfaiioat  tbeieforey  as  regards  the.  qaswwi> 
whetfaet .Mr.  Teale  and.Dr.  Glover  are  to  be  coaiidiM* 
aaoomploiioantsy, we  ought  to  look  to  the  sofasftsn^ss  oi 
the  thhig,  and  we  oug^it  iwb  to  hold  that,  beeaaaa  tie 
complaint  is  brought  by  the  council  of  the  union  in  ^ 
name  of  the  miion,  a  membir  of  the  unien*  who  faifr- 
nothittg'to  do^  andean  hnvensthing-to da,  wKhbiiifliiS' 
forwaidiaieoenniliinft'  nwisTbe treated  as  afHossootB^f 
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jocas  one  of  the  persons  who  are  briD^^g  this  eomplaint. 
Xhe  tenn  "  prosecutor  "  was  sometimes  used  and  some- 
times objected  to,  but  I  use  It  for  the  sake  of  simplicity. 
As  xegards  the  objects  of  the  Medical  Defence  Union 
(I^glie  no  opinion  as  to  whether  it  is  desirable  to  form 
flueh  unions),  it  must  bo  remembered  that  the  objects 
were  jast  as  much  to  defend  those  who  might  be  im- 
jnoperly  attacked,  as  to  bring  before  the  General  Medical 
Cbooeil  any  question  wbioh  might  throw  rpfleotion  on 
the  conduct  of  any  member  of  the  profession ;  so  tliat, 
in.my  opinion,  these  two  gentlemen,  as  members  of  the 
imloD,  cannot  be  considered  as  complainants  in  this  case 

'fg.,  as  persons  i>ringiag  forward  this  charge.  I  have 
ahea^y. pointed  out  that  they  coold  haie  no  pecnniary 
Jnteiest  in  the  result,  for  whiohefer  way  it  turned  out, 
it&i  liability  as  to  contributing  to  the  expenses  would 
Jie  just  the  same,  and,  indeed,  there  was  hardly  any 
xontention  that  their  position  as  members  of  the  union 
did  inTolfo  a  bias  which  would  prcTcnt  them  from  adju- 
dicating on  this  ease. 

Numerous  cases  have  been  cited,  but  in  the  view 
which  i  take  it,  is  only  necessary  to  advert  to  one,  which 
mobably  is  the  strongest  in  favour  of  the  appellant, 
ieff*  T.  Allan,  In  that  case  certain  riparian  owners 
and  the  owners  of  salmon  fisheries,  and  some  persons 
who  were  outsiders,  formed  themselves  into  an  .assooia- 
ticD— not  in  any  way  incorporated — ^all  of  whom  appa- 
xently  would  have  equal  power,  and  a  committee  was 
formed,  which  was  a  committee  to  direct  prosecutions. 
.Three  magistrates  were  on  the  bench  when  a  question  as 
to  a  bceaeh  of  the  Fishery  Laws  was  brought  before  them, 
and  they  were  members  of  the  association  which  had  been 
iomed.  One  of  them  was  a  meolber  of  the  committee,  and 
had  directed  the  prosecution.  There  was  no  doubt,  there- 
loie,  he  was  a  prosecutor  in  the  matter  brought  before 
the  nuigiatrates  for  decision,  and  therefore  there  could 
he  no  doubt  chat,  having  regard  to  the  principle  of  law 
oftea  laid  down,  the  conviction  was  bad.  But  the  other 
'tmo  aaagiatrates  had  nothing  to  do  with  the  committee, 
and  were  only  members  of  the  association.  That  fact, 
howaver,  was  the  principal  point  relied  Jipon  by  the 
appellant  in  the  present  case.  Ooekburo,  C.J.,  in  that 
eaaey  however,  does  use  language  which  would  seem  to 
•how  that  even  if  only  those  magistrates  who  were 
membeia  of  the  association,  and  not  on  the  committee, 
had  been  on  the  bench,  the  conviction  would  have  been 
bad.  He  said,  "  Certain  members  of  that  association 
•were  present  as  Justices,  and  took  part  in  this  conviction. 
Xhey  were  essentially  proaecutors,  being  members  of  an 
aesoafaffnn  the  aggregate  of  which  were  undoubtedly  pro- 
iaacnfai's."  For  my  part,  I  do  not  think  that  the  language 
of  jwdgea  ought  to  be  taken  without  reference  to  the  facts 
of  the  case,  and  although  the  Chief  Justice  does  use 
thcae  wide  words,  yet  Lord  Blackburn— then  Blackburn, 
.  J«— -and  Mellor,  J.,  who  also  constituted  the  court  on 
that  oeeaaioti,  do  not  use  language  which  can  be  even 
tortured  into  expressing  that  if  any  member  of  the 
4HHOciation  had  been  on  the  bench  at  the  time,  that 
wonld  bave  vitiated  the  proceeding.  Blackburn,  J., 
aaid,  '*  One  of  the  Justices  who  Joined  in  the  conviction, 
being  a  member  of  the  committee  of  the  association 
which  instituted  the  proceedings,  was  one  of  the  pro- 
■ecoton.  There  may  be  difficulty  in  finding  magistrates 
in  tfaia  neighbourhood,  who  are  not  interested,  to  hear 
mch  an  information,  but  members  of  the  association 
^dcfa  inatitutes  the  prosecution  must  not  act  as  Judges 
afon-it."  There,  I  think,  he  puts  it  that  the  conviction 
waa  .bad  because  one  member  of  the  committee  who 
*WBM  aetoally  prosecutors,  was  sitting  on  the  bench  at 
fhe-liaM ;  and  the  language  of  Mellor,  J.,  fairly  inter- 
♦pwtad,  leads  to  the  same  conclusion.  But  even  if 
ODddMnn,  C.J.,  did  intend  by  the  language  he  used,  to 
.-ft^r  that  the  conviction  would  have  been  bad  if  any  one 
d  -fthe.members  of  the  association  who  had  nothing  to 
do  with^tiie  prosecution,  and  who  could  have  nothing  to 


do  with  it,  and  who  was  not  on  the  oommittee,  had 
been  present  as  a  justice,  and  had  taken  patt  in  'the 
conviction,  1  should  not  follow  him  in  a  ease  like  the 
present,  in  wliich  neither* Mr.  Teale  nor  Dr.  Glover  had, 
or  could  have,  any^oiae  at  all  in  this  proeeoutbn,  and 
in  which  neither  of  them,  on  the  evidence,  knew  any- 
thing at  all  about  it  until  the  -matter  was  brought 
before  them  as  members  of  the  Qeneral  Medical 
Council. 

In  my  opinion,  this  objection,  whiohjfs  a  moat  serious 
one,  cannot  prevail,  and  we  ought  to  hold  that  North,  J., 
was  right  in  refusing  the  injunction. 

BowBv,  L. J.— -As  to  *the  first  point  raised  bythe'ap- 
pellant,  I  shall  say -rery  little  in  addition  to  what  the 
Lord  Justice  has  aheady  stated.  These  proceedings 
were  in  the  nature  of  Judicial  proceedings,  allAionghthe 
forum  is  a  domestic  one,  and  although  the  evidence 
taken  before  such  /ortim  differs  in  many  respects  from 
evidence  which  is  adduced  in  a  court  of  law,  and  in 
particular  in  the  all-important  respect  that  it  is 'not 
given  upon  oath. 

'What  alone  the  courts  can  inrestigate  when  proceed-^ 
ings  of  the  Qeneral  .Meldical  Council  of  this  charaoter 
are  brought  *bef  ore 'them,  is  whether  the  domevttc /ortim 
has  acted  honestly- witldn  its  Jurisdiction.  The  Juris- 
diotion  is  defined  hy  the  statute.  There  mutt  be  an 
allfgatton  before  the  General  Medical  Council  of 
infamous  conduct  in  some  professional  respect,  and  the 
adjudication  must  be  arrived  at  after  due  inquiry. 
The  statute  says  nothing  more,  but  in  saying  so  much,  it 
certainly  imports  that  the  substantial  elements  of 
natural  justloe  must  be  found  to  have  been  present  at 
the  inquiry.  There  must  be  due  inquiry.  The  accused 
person  must  have  notice  of  what  he  is  aecuted.  He 
must  have  an  opportunity  of  being  heard,  and  the 
decision  must  be  honestly  arrived  at  aftsr  he  lias  had  a 
full  opportunity  of  being  heard.  With  respeot  to  the 
charge  made,  the  charge  of  which  he  has  netioe,  it  is  a 
charge  of  infamous  conduct  in  some  professional  vespeot, 
and  the  particulars  which  should  be  brought  to  his 
attention  in  order  to  enable  him  to  meet  that  charge 
ought  to  be  particulars  of  conduct  which,  if  establiehed, 
is  capable  of  being  viewed  by  honest  persons' as  eooduct 
which  is  infamous.  That  is  all.  We  have  eeen'that 
these  conditions  hare  been  fulfilled  by  the  inquii^  and* 
by  the  tribunal  which  instituted  it.  The  functions  of 
the  court  of  law  are  at  an  end.  It  appears  to  'aie  ^hat 
we  hare  no  power  to  review  the  evidence  any  more  than 
we  have  a  power  to  say  whether  the  tribunal  came  to 
the  right  conclusion.  If,  indeed,  it  could  be<aliown'  that 
nothing  was  brought  before  the  tribunal  whieh  eould 
raise  in  the  minds  of  honest  persons  the  inference  that 
infamous  conduct  had  been  established,  that  would  go  to 
show  that  the  inquiry  had  not  been  a  due  inquiry;  but 
if  there  is  no  blot  of  that  kind  upon  the  'proceedSngs, 
the  Jurisdiction  of  the  domestic  tribunal,  which  has 
been  clothed  by  the  Legislature  with  the  duty  of  dis- 
cipline in  respect  of  a  great  profession,  must  be  left 
untouched  by  courts  of  law.  It  appears  to  me  for  these 
reasons  that  the  view  which  Cotton,  L.  J.,  has  expressed, 
is  the  sound  one,  and  I  entirely  concur  wtth  it. 

Kezt  comes  a  very  serious  question,  whether  or  not  the 
tribunal  which  adjudicated  in  respect  of  the  appellant's 
conduct  was,  in  respect  of  two  of  its  memi>ers,  rendered 
incompetent  by  the  fact,  as  alleged,  that  they  iiad  taken 
part  as  accusers  before  the  Qeneral  Medical  Council  ot 
that  Tory  person  upon  whose  conduct  they  were 
adjudieating.  As  the  Lord  Justice  has  said,  nothing 
can  be  clearer  than  the  principle  of  law,  that  a  person  who 
has  a  judicial  duty  to  perform  disqualifies  himself  from 
performing  it  if  he  has  a  pecuniary  interest  in  the  decision 
which  he  is  about  to  give  or  a  bias  which  renders  him 
other  than  an  impartial  Judge.  If  he  is  an  accuser  he 
must  not  be  a  Judge.    If  he  has  a  pecuniary  interest  in. 
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the  enocest  of  the  aoonsation  he  miift  not  be  a  jadge* 
Where  euoh  a  pecuniary  intereit  exiate,  the  law  does 
not  allow  any  farther  inquiry  as  to  whether  or  not  the 
mind  was  actually  biassed  by  the  pecuniary  interest. 
The  fact  is  established  from  which  the  inference  is 
drawn  that  he  is  interested  in  the  decision,  and  he  can* 
not  act  as  a  Judge.  But  it  must  be  in  all  cases  a  ques- 
tion of  substance  and  of  fact,  whether  one  of  the  Judges 
has  in  truth  also  been  an  accuser.  The  question  which 
has  to  be  answered  by  the  tribunal  which  has  to  decide 
— the  legal  tribunal  before  which  the  controversy  is 
waged^must  be,  has  the  Judge  whose  impartiality  is 
Impugned,  taken  any  part  whatCTer  in  the  prosecution, 
either  by  himself  or  by  his  agents  P 

I  think  it  is  to  be  regretted  that  these  two  gentlemen, 
as  soon  as  they  found  out  that  the  person  accused,  was 
a  person  against  whom  the  complaint  was  being  alleged 
by  the  council  of  a  society  to  which  they  subscribed  and 
to  which  they  in  law  belonged  as  members,  did  not  at 
once  retire  from  the  inquiry.  I  think  it  is  to  be  re- 
gretted, because  Judges,  like  CsBiar*s  wife,  should  be 
abote  suspicion,  and  in  the  minds  of  strangers  the 
position  which  they  occupied  upon  the  General  Medical 
Council  was  one  which  required  explanation.  Whateter 
may  be  the  result  of  this  litigation,  I  trust  that  in  future 
the  General  Medical  Council  will  think  it  reasonable 
advice  that  those  who  sit  on  these  oases,  should  cease  to 
occupy  the  position  of  subscribers  to  a  society  which 
brings  these  cases  before  the  General  Medical  Council. 

Having  said  that  I  will  come  back  to  the  point  which 
we  have  to  decide,  whether  these  two  gentlemen  took 
any  part  whatever  in  the  prosecution,  either  by  them- 
selves or  by  their  agents.  It  appears  to  me,  in  spite  ot 
the  cloud  which  the  ingenuity  of  the  appellant's  counsel 
raised  upon  it,  that  the  true  answer  must  in  this  case  on 
the  facts— and  it  is  a  question  of  fact— be  in  the  nega- 
tive. I  think  that,  although  they  were  members  of  the 
incorporated  body  whose  council  did  bring  this  com- 
plaint before  the  General  Medical  Council,  they  did  not 
themselves  take  any  part,  and  eould  not  have  taken  any 
part,  whatever  in  the  prosecution.  They  did  not  in  fact 
take  any  part  whatever  in  the  prosecution,  and  the  pro- 
secution was  not  conducted  by  the  council  of  the  union 
as  their  agents.  The  council  of  the  union  was  supreme 
in  the  matter,  and  I  think  that  these  two  gentlemen 
stand  dear,  upon  the  facts  being  investigated,  of  all 
•uspicion  whatsoever. 

For  these  reasons,  treating  the  latter  part  of  the  case 
as  one  which  depends  upon  an  inference  of  fact,  and  re- 
gretting, as  I  do,  that  there  should  be  colour  for  the 
suggestion  that  has  been  made,  and  that  a  controversy 
should  accordingly  have  arisen  which  required  to  be 
carefully  considered,  nevertheless  I  think  that,  as  a 
matter  of  substance  and  of  fact,  these  gentlemen  were 
not  accusers  on  this  particular  occasion. 

The  appeal,  therefore,  in  my  Judgment  must  be  dis- 
missed, with  costs. 

Fbt,  LJ. — Two  questions  have  been  urged  before  us. 
The  first  was  a  question  whether  the  charge  which  was 
laid  before  the  General  Medical  Council  was  one  which 
was  within  the  Jurisdiction  of  that  council.  Kow  with 
all  that  has  been  said  by  my  learned  brothers  on  that 
part  of  the  case  I  entirely  concur.  I  shall  add  nothing 
to  what  they  have  so  fully  and  clearly  expressed. 

Then  comes  the  second  question,  whether,  having  re- 
gard to  the  fact  that  two  members  of  the  General 
Medical  Council  which  adjudicated  on  the  charge, 
were  subscribers  to  what  is  known  as  the  Medical 
Defence  Union,  the  General  Medical  Council  as  so 
constituted,  was  competent  or  incompetent  to  de- 
termine the  charge.  Now  there,  again,  there  are 
two  subordinate  questions'  in  which  I  entirely  agree 
with  my  learned  brethren.  In  the  firtt  place  I 
cannot  for  one  moment  yield  to  the  argument  which 


was  addressed  to  us  by  the  leading  counsel  for  tbs 
General  Medical  Council  that  they  were  not  sottng 
Judicially  in  the  performance  of  their  duties  oa  that 
occasion.  The  nature  of  the  proceedings  and  tlia  eflast 
of  the  proceedings  seems  to  me  to  be  very  stnag  to 
show  that  it  must  be  a  Judicial  proceeding,  bectuie  tte 
result  was  to  deprive  Dr.  Leeson  of  rights  which  befon 
that,  were  vested  in  him  as  a  duly  qnalifled  medieil  mta 
on  the  register  of  the  council.  Further  than  thst,  tfas 
language  of  the  statute,  if  it  be  necessary  to  refer  tn 
that,  is  in  my  Judgment  equally  clear— it  reqaiies  s  das 
inquiry.  It  requires  a  Judgment  It  require*  tfast  that 
Judgment  shall  find  him  guilty.  Kow  **  inqniry"  sad 
«  Judgment "  and  *'  guUt  '*  are  all  words  which ezpna 
and  which  are  relevant  to  a  proper  form  of  jadieisl  pm- 
ceedings,  and  therefore,  although  this  body  pioeeedi  bj 
difPerent  rules  of  evidence  to  those  on  which  thsooorti  U 
law  proceed,  I  cannot  for  a  moment  doubt,  thit  the 
council  were  proceeding  Judicially,  nor  esn  I  help  adding^ 
that  the  manner  in  which  the  council  has  prooiseded  oa 
this  inquiry,  as  on  all  other  inquiries,  shows  thsk  the 
council  are  fully  conscious  that  they  are  perfombg 
Judicial  duties,  and  endeavour  evidently  to  peifozm  tim 
in  a  very  admirable  manner. 

Now  the  second  point  is  this.  It  was  urged  befon  ni that 
the  Medical  Defence  Union  were  not  in  fact  compislBsats. 
It  was  said  that  the  Medical  General  Council  eoold  pio- 
ceed  without  any  prosecutor  or  person  actiog  htton  it 
They  might  proceed  mero  moiu.   That  is  quite  trae,  bat  it 
is  equally  true  that  in  this  case  they  did  not  proosed  isero 
motu,  but  they  proceeded  in  this  mannsr.    Thej  sUowed 
the  solicitor  and  the  honorary  secretary  of  the  Usdiosl 
Defence  Union  to  appear  before  them  in  the  eharsstaoC 
complainants,  a  course  which  seems  to  me  to  have  ben 
a  YBTj  convenient  one  to  pursue,  and  it  is  not  onvort^ 
of  remark  that  on  the  very  same  meeting  of  the  Gsseiil 
Medical    Council   at    which    these    proceedhigs  im 
taken    against   Dr.    Leeson,    rules    in    respect  of  the 
procedure  at  such  inquiries  were  passed,  which  difidsl 
themselves  into  two  classes  of  cases.    Where  the  iaqtdzj 
is  brought  before  the  General  Medical  Coondl  by  t 
complainant,  and  the  complainant  appears  perNDsUlf  « 
by  counsel  or  by  a  solicitor,  then   a  certain  oidsr  of 
procedure  was  enacted,  and  that   order  of  pioeedoio 
followed  very  nearly  the  procedure  before  i  oooit;  it 
gave  the  complainant  an  opportunity  to  state  his  osis, 
then  produce  bis  proofs ;  then  the  accused  was  tobe  !»• 
vited  to  state  his  case  and  to  produce  his  proofs ;  SM 
then  there  was  an  opportunity  given  for  a  reply  in  entiia 
cases.    The  second  class  of  cases  was  where  do  cob- 
plainant  appeared.    There  the  Qcneral  Medical  Ooaad 
proceeded  simply  by  reading  the  complaint  and  csUtagA 
the  accused  practitioner  to  state  his  case  and  prodoos  hii 
evidence.    It  is  evident  therefore,  the  Medical  DefsMS 
Union,    either   as    a   whole   or    by    their  ezeentifei 
were  proceeding  as  complainants  and  as  ^uoii-pnMM* 
tors  in  this  inquiry.    No  doubt  the  Medical  Def^MS 
Union  acta  tbroogh  its  council,  through  its  czeeatife 
body,  and  this  proceeding  was  taken  by  the  ezeootifS 
body,   and  they   were  represented    aa  I  have  alfM^T 
stated,  by  their  solicitor  and  the  honorary  seefstsiy* 
They   acted   in    fact    as    prosecutors,    produdag  the 
evidence  and  stating  the  case  and  urging  what  VM 
to  be  said  for  the  prosecution   or  gMaM'-prosseatioik 
Now    to   that    union  two    ot    the    members  of  tbs 
General  Medical  Council  which  sat  upon  this  eass,  sad 
therefore  took  part  in  this  decision,  were  subssribsOi 
and  it  may  be  taken  that  this  prosecution— I  esll  it  t 
prosecution  for  the  sake  of  brevity — thia  proceedingpiw 
within  the  objects  of  the  union.     Now  it  «PP«^^^ 
that  subscribing  to  a  union  of  this  deeari^on  i0p«i 
two  things.     It  implies  a  general  sympathy  with  the 
objects  of  the  union,  and  it  impliee,  aecondly»  ft  «■* 
fldence  in  the  discretion  of  the  executive  body  who  hM« 
to  carry  on  the  business  of  that  union.    No  doM  tM 
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•moant  of  oonfldenoa  md  the  amonnt  of  sympathy  may 
-wry  tn  different  eaeee  and  from  time  to  time  witli  the 
^«ane  anbecriben ;  but  that  is  the  natural  oonolaeion  I 
think  one  arri?es  at  when  one  finds  a  person  snbsoribes 
to  aa  assoeiatlon  for  oarryiog  on  prosecutions.  Now 
that,  in  my  opinion,  makes  the  tubsoriber  to  an  association 
of  this  kind,  what  hat  been  called  a  ▼Irtual  prosecutor^ 
of  oonne  he  is  not  an  actual  prosecutor,  he  is  not  before 
the  tribunal  in  propria  per$ona,  he  has  not  even  given 
hiaCrnetiona  to  the  solicitor  who  appears,  but  be  has 
ahown  bis  sympathy  and  his  confidence  in  that  body  who 
are  acting  in  this  respect,  and  I  cannot  think  that  a 
liody  of  subscribers  to  a  union  of  this  description,  could 
form  a  satisfactory  body  of  jadges  to  determine  the  pro- 
oeedingB  taken  by  the  union  itselt  Tskiog  that  Tiew 
of  the  case  I  cannot  shut  my  eyee  to  the  fact,  which 
'  jndges  know  as  well  as  sTerybody  else,  that  there  are  in 
this  oountrj  numerous  associations  formed  for  the  pur- 
ine of  caxrying  on  proeeeutions  in  respect  of  alleged 
violationa  of  the  law  of  various  kinds.  They  may  be 
aometlmea  in  respect  of  violations  or  alleged  violations 
of  rigbta  of  fishery  in  a  river,  as  in  the  Teti  ease  {Rtg. 
T.  Allan),  or  they  may  be  violations  or  alleged  violations 
of  the  laws  which  rt strain  cruelty  towarcb  animals,  or 
-ttey  may  be  violations  or  alleged  violations  of  the 
ecelesiastical  laws.  Now  it  appears  to  me  that  sub- 
scribers to  those  associations  indicate  their  sympathy 
with  the  general  proceedings  of  the  body  in  carrying  on 
ihoee  proeeeutions,  and  J  think  they  come  within  the 
deeeription  which  baa  been  laid  down  of  virtual  prosecu- 
tors. 

To  my  mind  this  point  is  determined  by  authority.  I 
-do  not  say  authority  binding  on  us,  but  authority  which 
I  think  deserves  the  utmost  respect  and  consideration. 
I  mean  the  case  to  which  Cotton,  I^.^.,  has  referred,  of 
Rag.  ▼•  AUan.  In  that  case  there  wss  a  voluntary 
assoeiatlon  of  persons,  which  consisted  of  two  classes — 
first,  ordinary  members,  who  were  the  owners  of  river- 
eiie  property,  or  oacnpiers  offthe  rights  of  fishing  in  the 
Teea  and  its  tributaries ;  secondly,  honorary  members, 
who  might  be  desirous  of  promotiog  tbs  objects  of  the 
emociation  by  contributing  to  its  funds,  and  who  were, 
as  I  nnderstaad,  not  riparian  proprietors  or  owners  of 
lifljhta  of  fishing  in  the  Tees.  That  body  acted,  as 
moat  of  thcae  bodice  do,  through  a  committee,  and  that 
^committee  was  not  only  to  make  byclaws  and  rulas  and 
xegnlationa,  but  they  were  the  persons  to  engage  and 
-diamlas  watchers  ;  and,  in  the  event  of  proceedings 
under  the  Act  being  considered  necessary,  they^that  is, 
tbe  commitfee— were  to  icstruct  the  secretary  to  enforce 
its  pfovision^  and  the  secretary  and  treasurer  were, 
enbjeet  fo  the  approval  of  the  committee,  to  determine 
what  proceedinge  should  be  taken  agsiost  any  person 
acting  in  contravention  of  the  law.  Tbe  ordinary 
members,  therefore,  and  the  honorary  members  had 
notiblttg  whatever  to  do  wif  h  instituting  the  prosecutiotie, 
or  ^fMslnting  watchers.  The  person  who  laid  tbe  iu- 
fcematlon  in  that  case  was  a  watcher  of  the  association 
— Oierefore  engaged  and  liable  to  dismissal,  not  by 
ths  gcnersl  body,  but  by  tbe  committee.  The  msgin- 
tratca  who  sat  on  the  bench  to  hear  that  complaint  wore 
three— Mr.  Allan,  who  was  an  ordinary  member  snd 
the  owner  of  property  baviog  a  frontage  to  the  river ;  Mr. 
"Smith,  wlio  was  not  only  an  ordinary  member,  but  an 
acttva  member  of  the  committee,  and  had  been  cou" 
oeraad  in  a  resolution  which  authoriaed  the  committee 
to  take  proceedings  for  the  recovery  of  such  penalties 
nsy  in  tbdr  opinion,  bad  been  incurred  at  the 
defendaats' locks;  and  lastly,  Mr.  Pease,  who  was  not 
an  oidiasiy  member,  but  only  a  subscribing  member  of 
the  aasodstbrn.    Those  were  the  three  Justices. 

How  hi  what  way  did  the  court  deal  with  the  applica- 
tion to  quash  the  conviction  on  the  ground  of  the 
Bcgistnlsa  being  the  virtual  prosecutors  f  Oockburn, 
<U.,  ssid:— *«It  is  impossible  to  hold,  consistently  with 


the  principlee  which  have  been  established  by  decided 
cases,  and  are  founded  in  the  very  essence  of  justice, 
that  these  maffistrates  were  competent  Judges  upon  the 
occasion  in  question."  Now,  observe,  he  does  not  hold 
that  one  msgistrate  is  disqualified,  but  he  holds  that 
all  three  were  disqualified  according  to  the  essential 
principles  of  justice.  "  An  information  was  laid  against 
the  defendant  for  the  violation  of  the  provisions  of  an 
Act  of  Parliament  passed  for  the  protection  of  salmon 
fisheries."  Th^n  he  says  : — '*  Certain  members  of  that 
association  were  present  as  Justices"— again  deeling 
with  them  all  individually—"  and  took  part  in  this  con- 
viction. Tbey  were  essentially  prosecutors,  being 
members  of  an  association  tbe  aggregate  of  which  were 
undoubtedly  the  prosecutors."  Then  Lord  Blackburn — 
Blackburn,  J.,  as  he  then  was — in  my  view,  notwith- 
standing what  has  been  said  by  Cotton.  L.J.,  took  the 
same  view.  He  deals,  no  doubt,  in  tbe  first  place,  with 
the  case  of  Mr.  Smith,  who  was  a  member  of  the  com- 
mittee ;  but  he  goes  on  to  add  this :— '*  There  may  be 
dijficolty  in  finding  magistrates  in  this  neighbourhood 
who  are  not  interested  to  hear  such  an  information,  but 
members  of  the  association  which  institutes  tbe  prosecu- 
tion must  not  act  as  Judges  upon  it."  In  other  words, 
he  says  neither  an  ordinary  nor  an  honorary  member  of 
this  association  can  act  as  judge  upon  the  matter. 
Every  subscriber  to  that  association  appears  to  me,  in 
tbe  view  of  these  two  learned  judges,  diaqualified  from 
sitting  as  Judge  or  acting  as  Judge  on  that  complaint. 

I  think,  therefore,  that  Is  a  decision  which,  in  point 
of  substance  and  principle,  applies  to  the  present  casQ. 
Of  course  it  is  not  binding  upon  ua,  but,  in  my  visw, 
that  decision  is  right,  and  I  think  it  ought  to  be  upheld 
and  applied  to  the  present  case.  I  think  it  is  a  matter 
of  publlb  policy,  so  f  Ar  as  is  possible,  that  Judicial  pro- 
ceedings should  not  only  be  free  from  actual  bias  and 
prejudice  of  the  Judges,  but  that  tbey  should  be  free 
from  the  suspicion  of  bias  or  prejudice,  and  I  do  not 
tbiak  that  subscribers  to  associations  for  the  purpose  of 
carrying  on  prosecutions,  can  be  said  to  ba  free  from 
suspicion  of  bias  or  prejudice  in  the  oases  of 
prosecutions  instituted  by  the  associations  to  which 
they  subscribe.  It  is  needless  for  me  to  disclaim  any 
intention,  in  arriving  at  that  conclusion,  of  holding  that 
the  two  gentlemen  in  question  were  liable  to  any  bias. 
That  appears  to  me  a  point  which  is  not  really  open  to  us, 
because  I  put  my  dedsion  on  the  ground  of  public 
policy,  and  I  disclaim  any  right  to  inquire  whe^er  in 
fact  tbey  were  or  tbey  were  not  biassed.  I  need  hardly 
say  that  I  do  not  believe  Vaty  wete.  Then  it  was  urged 
that  this  case  is  not  conclusive  and  is  not  in  pointy 
becsuse  it  was  ssid  that  there  the  association  was  not  an 
iooorporated  one,  and  in  the  present  case  it  was  incor- 
porated. That,  in  my  judgment,  has  nothlog  to  do 
with  the  case.  Corporation  or  non -incorporation  is  quite 
immaterial  in  considering  tbe  operation  upon  the  mind 
of  being  a  member  of  a  union  for  the  purposs  of 
carrying  on  prosecutions.  I  think,  therefore,  that  we 
should  be  misled  by  a  trivial  and  immaterial  difference 
if  we  gave  any  effect  to  that.  If  tbe  matter,  therefore, 
rested  with  me,  I  should  have  held  that  the  decision  of 
the  General  Medical  Council  in  this  case  was  invalid, 
and  that  the  Oeneral  Medical  Council,  as  constituted  on 
the  occasion  in  question,  was  not  competent  to  dedde 
on  the  case  before  it,  and  in  so  doing  I  think  that  I 
should  best  maintain  the  dignity,  and,  therefore,  the 
useiulness,  of  tbe  Oeneral  Medical  Council.  My  learned 
brethren  are  of  the  opposite  opinion,  and,  therefore, 
this  appeal  will  be  dismissed,  with  costs. 

Appeal  divrniued* 

Solicitor  for  the  appellant,  R.  Furher. 

Solidtors  for  the  respondents,  Farrer  Jt  Co, 

Solidtor  for  the  Medical  Battery  Company,.  A.  Fled. 
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GitAr  v,  6hii!H  aitd  Bmijiiti'.  (a.) 

Pof^ncra^tp—- 2>ffMo2oi4m — Aprtement  to  retire  frefm 
partnerBhip'^Bpeeific  ptr/ormane&^Gcneluded  agree- 
men^-^Intereit  in  land/mUhin  Statute  of  Frauds  (29 
Car.  2,  e.  J)»  «•  Ai^Ei^M  to  um  fuwM  <!^  retiring 
partner. 

Oratff  Bmithf  andBenniU  being  parinere.  Smith  agreed 
to  retire  /ram  the  partnerahip,  and  almoet  immediaUly 
afterwardB  Bennitt  signed  a  document,  the  maiefial  part 
of  which  was  as  follows: — '* [Rough  Draft. — 31  May, 
1888.— rAtJ  is  to  record  that,  in  consideration  of  William 
Gray  or  his  txecuiors  paying  H,  O,  'Bennitt  or  his 
ttssigns  the  sum  of  £100  on  the  let  of  January,  1890, 
and  the  sum  of  £100  on  every' 1st  of  January  for  the 
nine  succeeding  years,  H,  C.  Bennitt  agrees  to  withdraw 
from  the  firm  of  Gray,  Smith,  ds  Bennitt.'*  The  partner- 
ship Jjusiness  was  carried  on  upon  leaeehold  premises. 

Held  {affirming  the  decision  ofKekeyrich,  J.),  that  iTie 
document  amounted  to  a  cofiduded  agreernent,  and  that, 
though,  as  involving  an  agreement  to  assign  the  leasehold 
premises,  which  conitituted  an  intereet  in  land,  it  fell 
within  the  Ath  section  of  the  Statute  of  Frauds,  it  was  a 
sufficient  memorandum  in  writing  within  that  section. 

EM,  also  [affirming  the  decision  o/Eekewioh,  J.),  tJuit 
Gray  was  not  entitled  to  use  BennitVs  name  as  part  of 
the  title  of  the  new  firm, 

•    Levy  V.  Walker,  27  W.  B.  370,  10  Ch.  D.  436,  its- 
tinguished. 

4pp«al  from  Kekewich,  J. 

It  appeared  that  Mesnra.  Gray,  Smith,  &  Bennitt 
entered  into  a  partnership  in  1885  as  eoap  manufao- 
tnrere.  In  May,  1888,  Smith  agreed  to  retire  from  the 
firm,  and  at  the  end  of  the  same  month  Bennitt  eigned 
the  following  document : — **  Bough  Drafts — Rockingham 
Soap  Worka,  Wath .  on  •  Deame,  31  May,  1888. — 
Memorandum  from  Gray,  Smith,  &  Bennitk^Thia  is  to 
record  that,  in  conaideration  of  William  Gray,  or  hia 
ezecntora,  paying  H.  0.  Bennitt,  or  hia  asaigna,  the  aum 
of  £100  on  the  lat  of  January,  1890,  and  the  aum  of 
£100  on  every  lat  of  January  for  the  nine  aucoeeding 
yeara,  H.  0.  Bennitt  agveee  to  withdraw  from  the  firm  of 
Gray,  Smith,  &  Bennitt/*  Bennitt  ahortly  afterward? 
repudiated  the  contraot,  and  refuaed  to  execute  an 
eaaignment  of  hia  share  in  the  partnerahip  property. 
The  buainesa  bad  been  carried  on  upon  leasehold  pre- 
mises. 

Gray  brought  this  action  for  specific  performance,  and 
a  declaration  that  the  partnership  was  dissolved.  The 
defendant  Smith  delivered  no  defence,  but  Bennitt 
set  up  {inter  alia)  the  defence  that  the  agreement 
involved  the  sale  of  hia  share  of  the  leasehold  premisea 
on  which  the  buaineaa  was  carried  on,  and  that  there- 
fore the  tranaaction  was  within  section  4  of  the  Statute 
of  Frauds,  and  that  title  above  memorandum  was  an 
inanfacient  memorandum  in  vrriting  within  that  aeotioo. 

Smith,  aa  one  of  the  partners,  appeared  by  oounael  at 
the  trial,  but  did  not  oppoae  the  plaintiff  a  contention, 
merely  asking  for  hia  coats. 

Kekewich,  J.,  held  that  the  4th  aection  of  the  Statute 
of  J«rauda  applied,  but  that  the  memorandum  was 
sofiloient  to  aatiafy  it,  and  ho  ezpresaed  an  opinion  that 
Gray  would  not  be  entitled  to  uae  Bennitt'a  name  aa  part 
of  the  title  of  the  new  firm. 

The  order  as  drawn  up  included  a  declaration  that  the 
plaintiff  was  not  entitled  to  use  Bennilt's  name  as  part 
of  the  title  of  the  new  firm. 

The  defendant  Bennitt  appealed  from  the  former 
part  of  that  decision,  and  the  plaintiff  Gray  from  the 
latter  part. 

(a.)  Beported  by  B.  H.  Dbanb,  Esq.,  Barrister-at-Law. 


J7.   Terrell,  .for  Bennltt.-^Thia  was  an    . 
within  section  .4  of  the  Statute  of  iPrands,  1mm  it 
was  an  agreement  to  assign  the  partneiahip  bosiiM,  a 
meet  material  part  of  which  waa  the  leasahold  pnaiM. 
My  first  point,  however,  ia  that  no  concluded  agreaant 
waa. come  to  .between  the  parties.    It  was  a  oNteiil 
part  of  the  contract  that  there  ahonid  be  an  indaDrntj, 
and  that  is  not  in  the  memorandum.   The  doonsMnt 
really  only  amounted  to  heads  of  an  agreemaoti  Bat  : 
assuming  there  was  a  condnded  agreament,  it  ii  im  | 
that  comes  within  section  4  of  the  Statute  of  Fnodi,  ; 
and  the  memorandum  is  insulficient  aa  not  containiigill  i 
the  material  terms  of  the  agreement  on  ita  (ace,  ai  it  I 
should  do  to  satisfy  that  section.    The  iodemnitjiinot 
an  implied  term.    The  ordinary  relation  of  fendox  oft 
purchaser  does  not  imply  any  undertakiog  bythepn* 
chaser  to  indemnify  the  vendors. 

Curtis  Price,  tat  the  defendant  Smitb,  meidy  aiM 
fox  his  costs. 

Craekanthorpe,  Q.C.,  and  Upjohn,  toi  ^  i^iML 
— [OonoN,  L.J.— We  do  not  require  to  h«ar  70a  in 
anawer,  Mr.  Oiackaathorpe,  but  we  ahonid  iikd  to  hsir 
you  in  yonz  omu  appeal. J  We  are  entitlad  tooallon- 
selves  the  sueoessois  of  the. late  firm,  bat,  as  the  ii- 
} unction  stands  at  present,  we  cannot  use  the  defendaat!! 
name  at  all.  Further  than  that,  we  have  a  right  to  lie 
the  old  name,  and  a  right  to  sell  the  cziatiBg  ttook  of 
soap  which  is  impressed  with  the  old  naow,  md  ii 
included  in  the  assets  assigned  to  ua :  Levy  v.  WoOurt 
27  W.  B.  870,  10  Oh.  D.  488;  Banks  w.  OOim,  tt 
W.  H.  1012,  34  Beav.  566.  The  soap  ia  part  of  tis 
jMseta  assigned  to  ns.  That  the  right  to  aae  theaaaaii 
port  of  the  assets  of  a  partneraliip  waa  held  ia  Utjfi* 
Walker,  per  James,  K J.  *'  Gray,  Smith,  ft  Baaaltt" b 
a  mere  style  or  firm.  Gray  is  in  the  same  poailiflaiaif 
the  goodwill  were  expressly  aaaigned.  Tfao  tm 
name  ia  a  mere  teney  name,  and  ia  a  part  of  tk» 
goodwill  of  the  firm,  being  the  only  aaeie,  Thffe  ii  • 
property  in  it,  and  an  agreement  to  hand  over  ali  thi 
property  of  the  firm  includes  the  name.  Tbesffumai 
to  withdraw  impUes  an  agreement  to  haadonr  allfti 
property  of  the  fiim,  which  includea  the  goodwill,  iM 
that  includes  the  name.  Even  if  we  ate  notCBtiaedto 
uae  the  name,  Bennitt  has  no  right  to  ^top  « i"* 
doing  so. 

H.  TerreU,  for  the  defendant  Bflnnftt,wai  aetiiW 
upon  in  the  plaintiff's  appeal. 

OonoN,  L,J*— I  think  we  need  not  hear  W*"** 
argument.  To  take  the  appeal  of  the  dafaadaDt  Sw 
firat,  hia  firat  cootention  is  that  there  waa  no  coiihiW| 
agreement  at  all  between  himself  and  the  plaiotilf  m\ 
at  the  time  the  memorandum  was  signed.  liw^^yi 
tention,  however,  is  not  supported  by  the  •■"■J 
though,  n9  doubt,  it  was  the  intention  of  the  P*'^^T^ 
the  terms  of  the  memorandum  should  be  emhodiAV^ 
formal  document,  which  was  to  be  subject  to  theig 
proval  of  their  eoUoitOM.  But  that  means  nothiag  aM 
than  that  the  solicitors  were  to  consider  the  beet  lyj 
carrying  out  the  terms  of  an  agreement  aheeAj  floM 
Into.  _■ 

Then  it  was  said  that  if  there  was  a  conolnded  ignr 
ment  at  that  time,  it  was  an  agreeoMut  «i^J* 
Statute  of  Frauds.  I  think  it  was.  Then  it  «i*^ 
tended  that  there  was  not  in  the  document  of  the  W 
of  May  a  full  statement  of  aU  the  terms  wbieh  0^ 
be  stated  in  writing.  But  it  was  not  neoaaaa^ytt^ 
the  terms  should  be  expressed  in  the  muawaiw* 
when  those  terms  were  intended  to  be  worksd  oiitW| 
£»rmal  deed  to  be  drawn  «p  altensaids.  ^^^^1^2 
an  indemnity  was  stipulated  for,  but  was  not  IM"*^ 
in  the  memorandum,  though  it  was  an  essential f*'*'^ 
the  agreement.  But  when  the  -agreement  wai  aam^ 
into  effect  by  a  formal  deed  there  would  hafe  to  W^ 
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tiilgnment  of  all  the  Intereet  in.  the  leaaehold  propertj 
an  ii^ich  the  partnership  budneaa  was  carried  on,  and 
that  would  contain,  an  indemnity  to  the  assignor.  There 
is  an  impUed  obligation  npon  the  assignee,  when  the 
property  is  giten  np  to  him,  to  indeniDify  the  person 
who  glTss  itnp^  in  tiie  absence  of  any  express  contract 
for  indemnity.  Bowen,  L.J.,  reminds  me  that  there 
was  one  other  point — ^it  was  one  which  failed  to  make 
mnch  impression  on*  my  mind.  It  was  that  there  was 
no  stipnlation  in  the  memorandnm  as  to  the  time  when 
the  defendant  was  to  withdraw  from  the  firm.  Well, 
thst  being  so,  in  the  absence  of  any  dpeciflei  time;  the 
time  for  him  to  withdraw  would  be  *<  forthwith  "—that 
is  to  say,  within  m  reasonable  time*  In  my  opinion  the 
appeal  of  the  defendant  fails. 

Then,  as  to  the  cross  appeal  of  the  plaintiff,  the  jndge 
held  that  the  agreement  gave  the  plaintiff  no  right 
to  use  the  name  of  the  defendant  as  part  of  the 
the  title  of  the  finn.  Was  the  judge  wrong  in  deciding 
that  the  plaintiff  could  not  continue  to  use  the  old 
firm's  name?  I  think  he  was  right,  and  that  the 
plaintiff  is  not  entitled  to  naeit,  except  in  the  case  of 
the  stock-in-trade  existing  at  the  date  of  the  dissolution 
cf  partnership,  and  which  was  stamped  with  the  name 
of  the  old  firm,  which  included  that  of  the  defendant. 
Bat  it  was  contended  that  the  pUintiff  was  entitled  to 
use  BeanitftTs  name,  because  the  right  to  uie  the  name 
is  part  of  the  goodwill  of  the  partnership,  and  the 
gocdwin  is  part  of  the  property  to  be  assigned,  and 
that  the  right  to  use  the  name  would  therefore  be 
imlnded  in  the  assignment  of  the  property.  We  muit 
look  at  the  memorandum  to  see  if  there  was  to  bp  an 
assignment,  not  only  of  the  leasehold  shop,  but  of  all 
the  piopstty  of  the  partnership.  I  think  it  imi^iee 
that  tiie  piatetifi  is  to  have  an  assfgnment,  but  wben>  it 
ssja  that  Bennitt  is  to  withdraw  from  the  firm,  that 
4oss  not  imply,  but  rather  contradiots  the  view,  that 
the  pUdnlifl  was  to  have  the  right  to  use  Ben-jitt'a 
name.  In  tire  caeeof  Levy,v»  Walker  the  agreement 
vsa  not  at  all  like  that  in  the  present  case*  In  that 
«aaeliefy  oonld  net  have  been  subjeoted  to  any  liability 
by  thecntinied  use  of  the  nameof  the  old  firmi  It 
wm  net  his  name.  Moreover^  there  was  in  that  case  an 
in  express  terms  of  the  goodwill  and 
whersaa  in  the  present  case*  the  only  agree^ 
is  that  Bennitt  shall  withdraw  from  the  partner^ 
ship.  The  plainttifs  appeal,  therefore,  fails  also,  and 
he  is  not  entitled  to  use  the  defendant's  name  except  so 
fBzmU  aeoMwy  in  order  to  wind  op  the  affairs  of.  the 
ddftmu 

Bowm^  UT.— I  agree* 

FftT,  L.J. — ^I  am  of  the  same  opinion.  I  believe  we 
all  think,  aftsrtbe  disonfsion  that  has  taken  place,  that 
itisneeessary  to  modify  the  injunction  by  adding  some 
sneh  words  as  theae :  "  Except  so  far  as  is  necessary,  in 
«dsr  to  reaiixe  th»  assets  of  the  old  firm;" 

Agfittd^  dimitud.. 

Mdtan^.  Indermaur  <fe  Hrown^  for  F.  W,  Fisher, 
MBBsslec;  Torr;  Janewayt,  A  Co.,  for  Dibh  A  Glegg, 
Bsiaslsy ;  FOgrim  A  FhiUipi^    or  3mUh,  amiih,  ds. 


ft<wQ.B.DlT.  Peb.1. 

^.  r.  Yestbt  op  St.  Pajrcbab.  (a.) 
Mtk\9fiiiU  UanagemerU  AeU^Ojffioer  of  veBiry^-Super^ 
»w««<UK4i2/oic»iMe— 2>iMre<»of»— S9  <&  30  VicL  c  31, 
M.l,4» 

A  mtin^iUtam  ifubtyhag^a  dU&niiwi,  undtT'%^  A  30 


Beport«d:by  W:  P.  Babbt,  Bsq.,  Barfister-nt»LawN.  '\ 


Vict,  c.  31,  s.  1,  not  only  to  grant  or  re/u»e  a  super- 
annuaUon  allovfance  to  a  retiring  officer,  but  alio  as  to 
the  amount  of  the  allowance,  provided  that  it  doee  noi 
exceed  the  $cale  pretcribed  in  section  4. 

Beg.  V,  Veetry  of  St.  George's,  Southwark,  35  W,  B, 
841, 19  Q.  B.  Z>.  533,  dieeented  from. 

Appeal  from  the  Queen's  Benoh  Division  making 
absolute  a  rule  for  a  mandamus  {anle,  p.  238). 

The  facts  are  fully  set  out  in  the  report  below.  For 
the  purposes  of  this  report  they  maybe  shortly  stated  aa 
follows  :— Bichard  Westbrook  had  been  for  some  yean 
in  the  service  of  the  Vestry  of  St.  Pancras  as  rate  col* 
lector,  and  upon  his  resigning  office  he  applied  for  a 
superannuation  allowanoe  under  29  &  30  Vict.  c.  31. 
His  salary  was  at  that  time  £480  a  year.  The  vestry  at 
an  ordinary  meeting  resolved  to  grant  him  an  allowance 
if  he  would  accept  £150  a  year.  Westbrook- declined 
this,  insisting  that  he  was  entitled  under  the  Act  to  £230 
a  year.  The  vestry  thereupon,  at  a  meeting  convened 
for  the  purpose  uuder  section  7  of  the  Act,  relused  his 
application  for  an  allowance.  In  Reg,  v.  Veatry  of  8t. 
aeorgt\  Southwark,  35  W.  B.  841,  19  Q.  B.  D.  533,  it 
was  held  that  if  a  vestry  in  their  discretion  grants  an 
allowanoe  the  amount  must  be  in  accordance  w%||  the 
scale  laid  down  in  the  Act. 

The  Divisional  Ck>urt  (Lord  Oolsridge.  G.J.,  and 
Hathew,  J.)  held  thai  under  the  circumstanoea  the 
reslry  had  not  exercised  their  disoretlon  on  fair  and 
proper  grounds,  and  made  the  rnle  for  a  mandamu$ 
absolute,  directing  them  to  hear  and*  consider  the  appU^ 
cation  of  Richard  Westbrook  for  a  superannuation 
allowance,  and  to  take  the  necessary  steps  to  secure  him 
such  allowance  according  to  the  previa iona  of  29  k  30 
Vict;  c.  31. 

The  vestry  appealed. 

The  case  is  reported  solely  upon  tho  question  whether 
the  decision  in  Reg,  v.  Veetry  of  SU  George*e,  8ovt^ 
icark,  was  right,  and  so  tbe  facts,  arguments,  and 
judgments  relating  to  the  exercise  by  the  defendanleol. 
tbe  discretion  are  omitted.  It  is  sufficient  to  state  thnt 
the  Court  of  Appeal  agreed  with  the  Divisional  Oourt 
that  tbe  defendants  had  not  properly  exerdeed  their' 
discretion,  and  affirmed  the  order  for  a  mandamus^ 

By  29  &  30  Vict.  c.  31,  s.  I,  <<  The  vestry  of  any- 
parish  .  .  .  within  the  metropolis  .  •  .  may,  at 
their  discretion,  grant  to  any  officer  .  .  •  who  shaU 
become  Incapable  of  discharging  th»  duties-  of  his  office 
with  efficiency  by  reason  of  permanent  infirmity  of  miiid 
or  body,  or  of  old  age,  upon  his  rosigniog  ...  an 
annual  allowance  not  exceeding  iu  any  case  two-thirda 
of  his  then  salary,  regard  being  had  to  tbe  scale  of 
allowances  hereinafter  contained." 

By  section  4,  "  Subject  to.  the  provisions  herein  con-* 
tained,  the  allowanoe  .  .  .  shall  be  a»  follows :  "— 
(then  followed  a  scale  beginning  at  ten*sixt!eths  for  ten 
years'  service  and  increasing  one*sizttetfa  for  eaoh.addi* 
tional  years'  service  up^to  forty-sixtieths). 

Polandf  Q,C.,  and  C.  A.  Buseell,  for  the  defendants. 
—The  decision  in  Big,  v,  Veetry  of  Si  Oeorge'e,  South'^ 
toark,  was  wrong,  and  ought  not  to  be  followed.  See* 
tion  1  of  29  &  30  Vict.  c.  31  givee  the  vestry  an  abso- 
lute discretion,  both  aa  to  granting  an  allowance,  and 
also  as  to  the  amount  of  it,  subject  to  the  scale  in  sec* 
tion  4  not  being  exceeded.  The  words  in  section  1, 
*<  regard  being  had  to  the  scale,"  only  mean  that,  aa 
regards  the  amount  of  the  pension,  the  vestry  must  look 
at  tbe  scale  to  see  that  they  do  not  exceed  it. 

Henn  Colline,  Q.C,,  and  Morton  Smith,  for  the  pro- 
secutor.—The  words  in  section  1  giving  the  vestry  a 
discretion  refer  only  to  the  question  whether  they  will 
grant  a  pension  or  not.  The  amount  is  regulated  by  the 
scale  in  section  4.  Section  1  refers  the  vestry  to  the 
scale,  and  seotion  4say0>that.the  allowance  "  shall  be  aa 
follows.!' 
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Lord  EsHBB,  H.R. — ^In  this  case  the  Lord  Ohiof 
Joctioa  and  Mathew,  J.,  both  held  that  they  ooold  not 
go  into  the  qaeetlon  whether  the  oaee  of  Beg*  ▼.  Ve$try 
of  8t.  Oeorge'tf  Souihwark,  wae  rightly  or  wrongly  de- 
dded;  They  oontidered  themeeWes  bound  by  it ;  though 
they  said  that  they  did  not  agree  with  it.  Thia  court, 
howerer,  eould  say  whether  they  would  follow  that  oaae 
or  not,  and,  having  carefully  considered  the  language 
of  the  statute,  I  am  prepared  to  say  that  I  too  disagree 
with  that  oase. 

Now,  teetion  1  of  the  Act  proTidee  that  the  vestry 
may,  at  their  discretion,  grant  to  any  officer,  who  shall 
come  incapable  of  discharging  the  duties  of  his  office  by 
reason  of  permanent  infirmity  or  old  age^  an  annual 
allowance.  Those  are  the  conditions  precedent  to  the 
grant  of  an  allowance.  If  the  section  had  stopped  there, 
then,  no  doubt,  the  discretion  of  the  vestry  would  only 
extend  to  the  grant  or  ref  asal  of  an  allowance,  and  the 
amount  of  the  allowance,  if  granted,  would  be  fixed  by 
the  scale  in  section  4.  But  the  section  goes  on : — *'  Not 
exceeding  in  any  case  two-thirds  of  his  then  salary." 
That  seems  to  me,  by  necessary  implication,  to  involve 
thisy  that  the  vestry  have  a  discretion  to  give  less.  An 
instance  of  the  use  of  similar  words  occurs  in  section  6, 
where  it  is  said  that  a  gratuity  not  exceeding  three 
months'  pay  may  be  given.  Oau  anyone  doubt  that 
under  those  words  the  vestry  could  give  a  sum  less  than 
three  months*  pay  P  Section  1,  however,  further  goes 
on :»"  Regard  being  had  to  the  scale  of  allowances 
hereinafter  contained.*'  Those  words  refer  to  section  4, 
which  prescribes  the  scale,  a  scale  of  allowance  ascend- 
ing with  the  number  of  years'  service.  That  enables 
the  vestry  to  regard  the  number  of  years'  service  in 
exercising  their  discretion  as  to  the  amount  of  the 
allowance  so  long  as  they  do  not  exceed  the  limit  pre- 
soilbed  by  the  scale,  but  it  does  not,  in  my  opinion, 
prevent  them  from  granting  a  smaller  allowance  if  they 
think  fit  in  their  discretion  to  do  so.  This  interpreta- 
tion of  section  1  aeems  to  me  to  render  the  interpretation 
of  section  4  reasonably  plain,  for  then  the  words  **  the 
allowance  shall  be  as  follows  '*  refer  to  the  maximum 
rate  of  allowance  as  prescribed  by  the  scale,  and  do  not 
take  away  from  the  discretion  previously  given  by 
section  1.  The  vestry,  therefore,  upon  the  application 
for  an  allowance,  if  they  decide  to  grant  one,  may  either 
grant  the  full  allowance  authorised  by  the  scale  or  any 
less  sum.  In  my  opinion,  the  decision  in  Beg.  v.  St 
George'$f  Sauthtffark,  cannot  be  supported. 

Frt,  L.J. — I  am  of  the  same  opinion.  Mr.  Hsnn 
OoUins  suggested  that  the  only  discretion  the  vestry  bad 
under  section  1  was  to  consider  whether  the  retiring 
of&oer  should  have  a  pension  or  not»  but  that  there  was 
no  discretion  as  to  the  amount  of  the  pension,  the 
amount  being  fixed  by  the  statute.  The  result  of  such 
a  construction  would  be  that  whenever  a  vestry  think  it 
desirable  to  gjrant  a  pension  they  must  shut  their  ^jtt 
to  the  amount  they  are  going  to  vote,  as  the  statute  aots 
automatically  and  fixes  the  amount.  The  Legislature 
might  conceivably  have  so  enacted;  but  if  they  had 
intended  to  doy  so  one  would  have  expected  to  find  the 
two  functions  clearly  separated.  It  seems  to  me  that 
the  Act  givee  the  vestry  power  to  determine,  not  only 
whether  there  shall  be  a  pension,  but  also  what  its 
amount  is  to  be  within  oertain  limits.  Section  1  places 
in  the  discretion  of  the  veetry  the  power  to  grant  an 
annual  allowance  ''not  exceeding  in  any  case  two- 
thirds  of  his  then  salary."  Those  words  fix  the  maxi- 
mum. It  seeou  clear  to  me  that  the  question  of 
quantum  is  dealt  with  by  this  section  as  well  as  the  ques- 
tion of  the  grant,  and  that  both  are  linked  together  as 
matters  of  discretion*  The  section  then  goes  on  to  say, 
"regard  being  had  to  the  scale  of  allowances  hereinafter 
contained."  One  may  be  allowed  to  ask.  What  would 
be  the  use  of  looking  at  the  scale  if  the  acale  worked 


automatically  P  Obviously  it  would  be  of  use  to  n(«r  to 
the  scale  if  the  vestry  had  a  diseretiou  to  act  witUaths 
scale.  The  tme  meaning  of  those  words,  hi  my  oplaias,. 
is  that  the  vestry  is  to  look  at  the  scale  to  ses  thit  it 
does  not  exceed  it.  Reliance  has  been  plsoed  on  tin 
words  in  section  4,  *'  the  allowanoe  shall  be  ai  foUoii.'' 
Those  words  seem  to  me  to  be  merely  deelaratorj  of  th« 
maximum  limit  allowed  by  the  scale,  and  not  to  fettai 
the  discretion  within  the  scale.  This  leemi  a  mois 
reasonable  construction  of  the  Act  than  that  adopted  ia 
Beg.  V.  Vuiry  of  8t.  Qeorge'i,  SoMumrk. 

Appeal  dUmieeed. 

Solicitors  for  the  proeeoutor,  Seal,  Phittipi,  S  B9tL 

Solidton  for  the  vestry,  OunliffeB  A  Davenport 


From  Q.  B.  Div.  '     Jm  SU 

In  re  East  Loin>oxr  Bailwit  Co« 
Olitxe's  Clahc  (a.) 

BaUway  eompany-^Lande  injuriously  afededr^Amnati 
of  compenealtion^Queetion  of  lialrility^rdtr  fer 
trial  hy  fudge  of  the  High  CociW— JurMidM- 
Bailwaye  Begulaiion  Act,  1868  (31  <ft  32  Fide  119), 
M.  41,  48— iS.  8.  (7.,  1883,  ord.  36,  r.  7a. 

Upon  a  claim  for  eompeneation  againd  a  nrilaqF 
company  for  lande  alleged  to  he  infuriouAy  afe^  ik 
railway  oompany  dieputed  the  title  of  the  eompfotssstfo 
the  lands  in  queetiotif  and,  on  an  applioaHioik  o/  tk 
railway  company  under  eection  41  of  the  BaSwep^ 
Begulation  Ad,  1868,  to  a  judge  aJt  chamJben,  as  or^ 
tiras  mculs  direeUng  that  the  aueetione  of  UMil§ed 
the  amoHfil  of  compeneation  {if  any)  $hoM  h«  trid 
before  a  fudge  of  the  High  Court  eiUing  withoid  a  jets. 

EM,  ihaJt  the  order  taoeeeded  the  j'uriedietttm  gnnU 
a  fudge  at  chambere  under  ihe  eaid  secfim,  aai  tU 
•*the  question  between  the  porftes"  meniUmeihtk 
eedion  only  embraced  the  question  of  compensaUsa, 

Semble,  that  the  question  of  compensation^  if  «ritrd 
to  be  transferred  to  the  High  Court  under  tke  mUen^ 
could  only  be  tried  by  a  fudge  with  a  j'ury. 

Appeal  from  an  order  of  the  Divisional  Ooait  (Ucd 
Coleridge,  O.J.,  and  Matbew,  J.)  reversing  an  oidsi  of 
Qrantham,  J.|  at  chambers. 

Under  the  Railways  Regulation  Act,  1868  (SI 
k  38  Vict.  c.  119),  s.  41,  an  application  had  bats 
made  at  chambers  on  behalf  of  the  East  Losdoa 
Railway  Go.  to  have  all  queetions  at  issue  bstwMS 
the  parties  removed  for  trial  to  the  High  Ootft 
Notice  had  previously  been  given  to  lis  Am 
to  issue  bis  warrant  for  a  Jury  to  try  the  qasitioa  of 
compensation  in  accordance  with  the  provisions  of  As 
Railways  Regulation  Act,  1868-,  adopting  ths  prooednn 
under  the  Lands  Clanses  Consolidation  Act,  1845,  ssd 
the  sherifl  had  fixed  a  day  for  the  hearing.  QttaAm 
J.,  made  an  order  directing  that  the  questioDS  dVtr 
bility  and  the  amount  of  compensation  (if  any)  dsiM 
by  one  Oliver  in  respect  of  lands  alleged  to  bi  b^ 
juriously  affected  by  the  railway  works  should  bs  IM 
before  a  Judge  of  the  High  Court  sitting  without  a  JflT* 
Tbe  Divisional  Court  set  aside  this  order  on  the  fiotsd 
that  section  41  of  the  Act  of  1868  gave  no  Jorisdistioa 
to  make  it  Against  this  decision  the  East  Loadoa 
Railway  Co.  appealed. 

LitOer,  Q.C.,  and  Lawson  Walton,  for  tiie  appslW|k 
—By  section  41  of  the  Rattway  Regulations  ActoflW; 
'*  the  question  between  the  partiee  "  can  be  traarfgw* 
to  the  High  Court  by  order.    That  must  mean  the  wkol* 

a.)  Reported  by  SrnroaB  L.  Hcllaxd,  Ssq^,  BsMff^ 
at-Law. 


Vol.  XXXVni.     [Feb.  j»,  1890.]   THE  WEEKLY  REPORTER. 


813 


OovBT  OP  Appxal. 


In  bi  East  Londok  Bailwat  Ck>. 


OOVBT  OF  ApPBAL. 


iI«ettion  ftt  iiraoy  whether  of  liability  or  oompensatioQ. 
'Both  qoeitioiie  oonld  then  be  disposed  of  at  one  sitting : 
New  River  ▼.  Midland  BaUtoay  Oo.,  25  W.  B.  502 ; 
Birmingham  and  Di$lriet  Land  Co.  ▼.  London  and 
Narth'  WaUm  Railway  do.,  37  W.  a  185,  22  Q.  B. 
D.  435 ;  iKwf  and  JFeti  India  Dock$  t.  GaUkt,  20  L.  J. 
ta.  217. 

J^A  Q*0^  Mid  Oover^  for  the  respondent  ^Whether 
damage  has  arisen  by  the  acts  of  the  railway  oompany 
jBOst  be  a  qnestion  of  fact  for  a  Jury,  while  the  question 
of  title  is  for  the  Jadge,  so  there  mast  be  a  separate  trial 
of  the  iasoes  in  any  case.  The  question  of  oompentatlon 
is  slona  dealt  with  in  section  41  of  the  Aot  of  1863.  It 
is  only  in  regard  to  that  question  that  the  Judge  has 
Jaiisdiofion  to  order  its  transfer.  The  oidcr  in  any  case 
is  beyond  the  Judge's  Jurisdiction,  since  he  can  only 
Older  the  qneation  between  the  parties  to  be  tried  before 
a  Judge  and  Jury.  If  the  question  heie  is  only  one  of 
^isez^ion,  that  discretion  has  been  wrongly  ezerdsed. 
In  the  Birmingham  Land  can  a  Tcrdlot  was  first  taken 
^m  the  question  of  compensation  and  treated  exactly  as 
a  verdiet  taken  in  the  sheriff's  court. 

LMir.  Q.C^  in  reply,  cited  the  pmotioe  of  the 
CiuuMezy  Oourt  of  prohibiting  by  injunction  the  trial  of 
-the  qneelion  of  compeusation  before  the  question  of 
liability  had  been  determined:  London  and  Ncrth^ 
WetUm  Baaway  Co.  t.  Smithy  1  M.  &  G.  216. 

<W.  <?.C^.»  referred  to  8o\dh  Staffordshire  BaUway 
^09.  V.  Ball.  3  M.  &  O.  353,  and  London  and  BlackwaU 
Bailvwy  Co,  t.  Crou  (per  Lindley,  L.J.},  34  W.  B. 
201,  31  Oh.  D.  367,  as  overrulhig  the  older  chancery 


Lord  BsHSB,  M.B.— At  the  time  when  the  Baflways 
Begulation  Act»  1868,  was  passed  the  law  had  been 
perfectly  settled  in  regard  to  actions  under  the  Lands 
dauaea  Omaolidation  Acts  for  injury  to  lands — namely, 
that  no  question  in  law  or  equity  could  be  raised  to  try 
the  title  of  the  complainant  in  regard  to  land  so  alleged 
-to  be  injured  until  the  amount  of  compensation  for  the 
alleged  injuiiea  had  been  decided  by  a  Jury  in  the 
-sberiira  court.  It  it  equally  clear  that  at  the  trial  the 
title  of  the  claimant  to  the  lauds  injured  might  be 
-assumed  to  be  bad,  and  yet  that  question  of  the  possible 
^damage  ndg^t  be  tried  before  the  sheriff's  Jury.  It  is 
aald  that  the  Oourt  of  Ohancery  was  once  aooustomed  to 
laaue  an  injuaotion  against  the  sheriff's  Jury  proceeding 
with  any  inquiry  until  the  court  had  decided  the  ques- 
tion of  title  and  a  decision  of  Lord  Oottenham  has  been 
efted  to  this  effect  ( London  and  North"  Western  Railway 
Vo.  ▼.  BmUh.)  It  is  dear  that  Lord  Truro  was,  in  a 
subsequent  case  [South  Staffordshire  Bailway  Co.  t. 
HaB),  not  of  the  same  opinion,  since,  though  he  declined 
to  be  quoted  as  ot erruling  Iiord  Oottenham,  he  left  it 
open  for  aocoeeding  equity  lawyers  to  say,  and  for  the 
Hou«e  of  Lozda  to  hold,  that  he  had  practically  orer- 
Tulad  tiie  earlier  dedaion  of  Lord  Oottenham  granting 
such  an  injunction.  The  law  may  therefore  be  taken  to 
be  settled  beyond  a  doubt,  against  an  injunction  being 
granted  under  such  droumstances,  since  Mr.  Walton  has 
been  unable  to  dte  to  us  any  case  beyond  this  one, 
which  haa  practically  been  overruled.  It  is  argued, 
however,  that  section  41  of  the  Bailways  Begulatiou 
Act,  1868,  altered  the  course  of  procedure  so  far  as  to 
aUarw  the  court  or  Judge,  when  applied  to,  to  order  or 
not,  at  his  discretion,  the  question  of  title  to  be  dedded 
first,  or  together  with  the  question  of  compensation.  I 
may  observe  upon  this  that  if  the  Legislature  had 
Intended  to  gi?e  such  a  dlicretion,  the  existing  practice 
^eing  then  perfectly  well  eettied,  it  would  hate  stated 
■oeh  an  alteration  in  plain  terms.  Is  that  the  effect  of 
section  41  f  It  must  be  admitted  that  if  that  section 
does  efftet  that  alteration  it  is  drawn  in  terms  the  very 
eppoai'e  of  clear,  and  luch  a  meaning  can  only  be 


deduced  from  a  spedal  interpretation  of  partioular 
words  by  a  manipulation  rather  than  constrnotlon  of 
their  ordinary  meaning.  All  the  argument  depends  on 
this  section.  Has  the  Legislature  thereby  given  power 
to  the  oourt  or  Judge  to  alter  the  former  settled  practice  P 
This  section  enacts  that:  ''Whenever,  in  the  case  of 
any  lands  purchased  or  taken  otherwise  than  by  agree, 
ment  for  the  purposes  of  any  public  railway,  any  question 
of  compensation  in  respect  thereof,  or  any  question  of 
compensation  in  respect  of  lauds  injuriously  affected  by 
the  execution  of  the  works  of  any  public  railway,  is, 
under  the  providons  of  '.The  Lands  Olauses  Oonsolida- 
tion  Aot  of  1845 '  (y),  to  be  settied  by  the  verdict  of  a 
Jury  empanelled  and  summoned  as  in  that  Act  mentioned, 
the  company  or  the  party  entitied  to  the  compensation 
may,  at  any  time  before  the  issuing  by  the  company  to 
the  sheriff  as  by  that  Act  directed,  apply  to  a  Judge  of 
any  one  of  the  superior  courts  of  common  law  at  West- 
minster, who  shall,  if  he  think  fit,  make  an  order  for 
trial  of  the  question  in  one  of  the  superior  courts  upon 
such  terms  and  in  such  manner  as  to  him  shall 
seem  fit ;  and  the  question  between  the  parties  shall  be 
stated  in  an  issue  to  be  settled  in  case  of  difference  by 
the  Judge,  or  as  he  shall  direct,  and  such  issue  shall 
and  may  be  entered  for  trial  and  tried  accordingly  in  the 
same  manner  as  any  issue  Joined  in  an  ordinary  action, 
at  such  place  as  the  Judge  shall  direct;  and  the  pro- 
ceedings in  respect  of  such  isaue  shall  be  under  and 
subjeot  to  the  control  and  Jurisdiction  of  the  court  as  in 
ordinary  action  therein,  but  so  nevertheless  that  the 
Jury  shall,  where  the  issue  relates  to  the  value  of  lauds 
to  be  purchased,  and  also  to  compensation  daimed  for 
injury  done  or  to  be  done  to  lands  therewith,  ddiver  thcdr 
verdict  separatdy  in  manner  provided  by  the  forty-ninth 
section  of '  The  Lands  Olauses  Oonsolidation  Act,  1845.' " 
The  section  only  applies  to  "lands  purchased  for  the 
purposes  of  a  public  rdlway"  and  to  any  qu^ion  of 
compensation  in  respect  thereof,  or  any  question  of 
compensation  in  respect  of  lands  injuriously  affected 
by  the  execution  of  the  works  of  any  publio  railway." 
*'  Whenever  any  such  question — {.e.,  of  compensation- 
is  to  be  settied  under  the  providons  of  the  Lcuids  Olausee 
Oonsolidation  Act,  1845,  by  the  verdiot  of  a  Jury 
empanelled  as  therein  mentioned,  the  company  or  party 
may  .  .  •  apply  to  a  Judge  of  the  superior  court, 
who  shall,  if  he  shdl  think  fit,  make  an  order  for  trial 
of  the  question  in  one  of  the  superior  courts  upon  such 
terms  and  in  such  manner  as  to  him  shall  seem  fit." 
"  The  queetion  "  must  refer  to  the  queetion  of  compen- 
sation as  mentioned  at  the  beginning  of  the  eection. 
Whether  the  Judge  could,  dnce  the  Judicature  Act, 
order  such  a  queetion  to  be  tried  before  a  Judge  alone, 
it  is  not  necessary  for  us  here  to  determine.  He  cer- 
tdnly  could  not  at  common  law  at  the  time  whan  this 
section  was  enacted.  Here  we  have  only  to  say  what 
question  he  could  order  to  be  tried  in  the  superior 
court.  The  section  goes  on,  "The  question  between 
the  parties  shall  be  stated  in  an  issue  to  be  settied  in 
case  of  difCerence  by  the  Judge  or  as  he  shall  direct.** 
These  are  the^only  words  relied  upon  by  the  appellants 
in  support  of  thdr  contention  upholding  the  Judge's 
order  at  chambers.  But  it  must  be  noted  that  the 
words  are  still  "the  question,*'  not  "the  questions" 
between  the  parties.  The  only  question  hitherto  men* 
tioned  is  that  of  compensatioui  the  one  whioh  would  be 
tried  before  the^  sheriffs  Jury  unless  ordered  otherwise 
by  the  Judge.  It  is  argued  that  the  Judge  could  not  be 
meant  to  settle  issues  of  compensation  only,  and  that 
the  words  necessarily  indude  the  question  of  title.  Bat 
I  do  not  think  that  is  a  necessary  implication,  since 
there  might  be  distinct  questions  of  compensation  upon 
which  it  might  be  advisable  to  have  distinct  verdicts 
from  the  Jury,  and  if  so  the  Act  may  intend  to  provide 
that  suoh  be  put  in  separate  issues  to  be  settied  by  the 
Judge  if  necessary.    To  say  that  the  mere  words  '*  the 
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question  between  the  paitiea"  may  be  intended  to 
enlarge  tbe  only  qnestioin  ftvriouely  alluded  to— ?iz.y  of 
compensation— ifl  to  give  an  vnreasonable  oonstrnotion 
to  tbe  words,  sinoe  the  obfious  answer  is  that,  had  the 
Iiegislature  intended  to  Alter  or  extend  a  well-known 
form  of  procedure,  it  could  easily  have  done  so  in  plain 
words,  and  it  is  admitted  by  the  very  aigument  of 
the  iippellaut  that  these  words  do  not  do  so  in 
plain  language,  but  only  by  inlerenoe.  It  is  said 
that  the  further  enaotment  that  the  proceedings  in 
respect  of  such  issue  shell  be  under  And  subject  to 
the  control  and  jurisdiction  of  the  court  as.inosdina^y 
actions  therein/'  abows  that  the  naual  oonsequenoes  of  ^a 
Judgment  are  to  follow— *name)y,.execati«i-^aiid.thevab7 
imply  that  all  questions  between  the  parties  msiy  hove 
been  determined  by  the  praceedinge.  But  it  is  a  mis- 
take to  suppose  that  eKCCUtion  is  -.under  the  joontnl  and 
jurisdiction.  Execution  is  a'.right  which  the  successful 
party  is  entitled  to  use  ucless  otherwise  stayed.  It 
.depends  upon  the  :  party  to  pot  it  into  practice,  and  is 
not  the  neoeeearyi  proceeding  under  the  control  of  the 
court.  All  that  the  court  does  is  ^  see  that  that  right 
of  the  successful  party  is  eoosicised  according  to  law. 
"The  control  alluded  to  In  the*sectk>n  >  presumably  the 
control  -which  the  court  caoBScifleB  over  .questions  sub- 
mitted to  arbitration,  as  to  the  reception  of  proper 
eridence,  &c«,  and  the  intention  is  to  assimilate  the  trial 
of  these  questions  of. compensation  to  the  .general  control 
ezeroised  over  tribunals  of  reference  ^ndsirhitcation.  I 
caursee  nothing  in  section  41  whichshows  sufftdsntly.  or 
indeed  at«all,  that  the  rights  of  parties  nnder  the  Lands 
Clauses  Act  are  in  any  ways  affected.  It.is  argued  that 
•section  43  is  in  lavonz  of  the  .appellants,  which  enacts 
that  '*  the  verdict  and  judgment  of  the  covet  upon  any 
issue  anthoriaed  by  this.Aot  shall,  as  regards  costs  and 
every  other  matter  incident  .to  or  .consequent  thereon, 
have  the  same  operation  and  be  entitled  to  the  same 
effect  as  if  that  Terdiot  and  judgment  h^  been  the 
tiverdict  and  Judgment  of  .a  aheriff  upon  nn  inquiry  con- 
ducted upon  awarrant  under  the  Lands  Clauses  Qon- 
«6lidation  Act,  1845.**  .But  oithar  this  section  leaves 
untouched  the  question  of  compensatiQn  dealt  with  in 
aeotion  41  or,  If  it  applies,  it  Ib  .against  the  appellants, 
-becauee  it  places  the  vesdict  and  judgment  of  the  High 
Court  upon  the  issue  enctly  in  tho  same  position  as  the 
.question  of  compensation  before  the  :sheriil,  implying 
that  it  is  a  similar  issue.  Posatbly  it  .may.refer  to  the 
lodgiog  of  that  Terdiet  ^nd  jndgmant.at  the  town  olevk^s 
offices,  as,  it  is  aHcrted,  is  the  neceseary  prooeediiig 
.with  the  verdict  and  Judgment  of  the  sherifC's  oonrt 
under  the  Aot  of  1845.  What  I  think  it  .piaotiaally 
meana  is  that  the  issne  or  question  allowed  by  this  Act 
to  be  transfevred  .to  tho  High  Court  gives  to  .the  Hilgh 
Court  a  peculiar  Jurisdiottnn  and  dace  not  hrhm  the 
issue  or  question  under  the  general  jurisdiction  of  that 
.court.  Its  verdict  and  judgment  could  .not  be  enforced 
under  iU  general  jurisdicticn.  Some .  maohincqr  is  re- 
tquired,  and  the  sections  tqpsthar  apply  to  ;tbe' verdict 
and  Judgment  .of  the  iH|gh  Oonzt  i^fion  the  Janes  mt 
question  of  convcnaatton  brought  .before  it  jinder  the 
provisions  of  this  Act  exactly  the  jamo  maohinciy  as 
was.supplied  by  the  Lands  Glanses  DoBsolidation  Act  for 
the  same  issues  or  question  of  compensation  befbre  the 
shtsiff'B  court.  I  amiof  cjiinion  that  Grantham,  J.,.had 
no  jurisdiction  to  make4ibiB.ardev^nordo  leeeanjpaeaaan 
why  we  ahould  exercise  ua^  dlaozetk>n  we  may  have  to 
order  that  the  question  of  .compcnaatlon  should  betmas- 
f erred  to  the  High  Court.  I  will  not  bero  express  a^y 
opinion  as  to  whether  such  a  question  ^conld,  since  the 
Judicature  Act  and  thcjccir  rules  conssquent  thereon,  be 
tried  beforo  a  judge  of  the  High  Court  Alone  aittij^g 
without  a  jury. 

Irt,  L. J.— This  is  anifppUcation  to  restore  «n  cffder 
made  for  the  trial  of  thfs  chiim  of  compensation  as  well 


as  a  question  of  title  before  a  judge  of  the  Higil  Ooott 
without  a  jury.  One  ground  is  that  «ll  flussttsii  be- 
tween the  parties  can  be  thereby  decided  on  ia  sse 
sitting  ;  tbe  other  ground  is  baecd  upon  qpeoisl  dram. 
stances.  The  first  .pokit  is  the  imfiortaat  ens.  h 
depends  upon  the  construotion  of  the  BaOwaya  Mtagok- 
tion  Act,  1868,  s.  41.  The  proeeediugs  under  tbeXndi 
Clauses  Consolidation  Act  were  «wen  known  whss  ttb 
later  Atst  -was  passed.  "Two  distinct  queitioBi  irm 
differeutly  irieO,  one,  ibct  of  ^conipeasatMo,  bj  Hn 
sheriff  and  a  jury  summoned  under  "hiB  wunoit,1hft 
other,  that  of  title,  by  a  judge  voA!  a  jury  of  theOgt 
Court.  Thecfaattceryeouttseeam^tontftiaietohsfetrifli 
tointsfMeie  withrtiietrialtff  Ibe  question  dCcompsuMHoaby 
an  injunction  restraining  ''sacfa  a  ^ptoseedfaig  mtfl  on 
question  of  title  had  been  decTded  ;  bot^bsy  haw  Isr  i 
long  time  ^Hthdrawn*f ram  any  sw6h  In  lef  fstsues,  sofl  the 
right  of  its  exerctee  seems  to  have  been  •atr(«g1y  UmMul, 
BO  timtthe  general  -practice  df  having  the  gositiaiot 
compensation  tried  flret-mut t  i>e^tilken  to  -be  the  eiUb- 
llshcd  practice.  Section  41  oommcuces  by  te«nktiBg 
the  trial  of  the  question  'df  compeasatisn  hMm  t 
oberfS's  jury,  it  goes  on  .to  icaaot  that '  *th6  ^fMtioa 
'between  the  parties  "  may  upon  agpUeslion  OMiliMl 
to  be  tried  before  a  judge  of  the  JHigb  OssitalUia 
jury.  What  is  the  question  alluded  toP  aasdyth* 
question  which  asas.  If  not  ntherwisc  orderedi  to  beiM 
in  tbe  sheriiTs  court.  But  that  is  the  qnsiliai  of 
oompcnsation  only.  I  con  hardly  undefetandthAt1kn» 
can  be  any  real  doubt  that  tliat  is  the  true  eedfhk 
construction  of  the  wordiB.  This  is  f  oirther  ihowa  hy 
the- words  of  section  43,  that  "  the  •verdict  and  jodgaait 
of  tbe  High  Court  upon  the  question  so  ordsnd  ts  hi 
submitted  ta  it  shall  have  the  same  operation  wad  the 
same  effect  as  the  verdict  and  judgment  in  the  Sheriff! 
Court."  As  to  the  argument  that  it  would  be  msie  eos* 
vonient  to  try  both  questions  at  one  sitting,  if  tofibs 
course  would  really  shorten  the  .pvoceediogf ,  it  asaH 
doubtless  be  advisable  if  permitted  under  the  Aet,  ho^ 
if  so, -^uch  procedure  .mast  .exist  in  all  easao.  fiH% 
according  to  the  argumentof  tho»appellants,  Uthsgief- 
tion  of  compensation  can  be  tiansfencd  into  ths.Bigh 
Court  and  be  tried  with  the  questmnof  title,  itmaemate 
the  general  jurisdiction  .of  the  H(gh<Oaart,  snitbog 
process  of  ta^peal  would  thsraby  become  opoi  to  the 
parties,  whereas  if  the  quastion  is  left  to  betMialki 
Bheriff's  Court  no  auch  appeal  is  left  vpvo,  Itsantt 
be  intended  that  two  such  .dlfleeant  «procedorss  shflntt*» 
allowed  under  the^wording  of  the  Act,  orUeh  •cxpft^ 
enacts  that  the  aerdict  and  judgment  of  the  S^ 
Court  upon  the  queation  transferred  by  *^^ 
that  joourt,  should  liavs  ithe  aanse  qpcmtion  im 
effect  ma  the  verdict  and  judgment  in  .the  ^f!"^ 
court  under  the  Lands  Cloaees  OonsoKdation  Ast,  IMi^ 
Upon  Ihe  question  of  dlocvotion  as  to  tiaasfeiiisg  thi 
one  question  of  compensation  to  the  .'High  .Oeortlis 
not  sec  .that  it  would  be  advisable  ooto  order  the  pH^ 
case,  in  view  of  the  idelay  which  would  be  lnaaTTSd,iaa 
eeeipg  that  the  sheriff  hae  alres4y  issued  his  asnsit"[ 
ajnry  towiewtthe  fanildiifge  alleged -to  be.  faijmd»w 
has  flxad  a  day  for  the  trial  of  the  queetton  of  coafg^ 
aation.  It  is  not  jiecossary,  thereloas,  to_  ^^ 
whether  tbe  order  is'wroiigin  vespect  of  lis  orWiK* 
trial  beforo  the  judge  alone,  but  J  am  incUned^«>^ 
that  auch  a  trial  must  be  b«flcre  a  ju^ge  "^Jffl 
This iS'Special  legislation  forspecfBc  ^rocedaie>w* 
doubt  if  such  could  be  altered  by  -aubsequeat  g»» 
Illation  ras  to  procedure  under  the  Jfudlcatare  A0& 

Appeal  dimniued. 

{kdidtcfrs  lor  the  oppeUanto,   WUton^  Bri^^^ 
Ocrrpmaeh 
£k>lioiton  for  the  jcspandent,  JET.  Omer  4  5oa« 
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OovxT  OX  Aptbjll, 


Bbo.  v.  Babvabdo. 


OOVBT  OV  APPBAL. 


Ttam  Q.  B. 


24»  27. 


!)!▼.'  Jan; 

Beg.  9.  Babnabso. 
GossAea's  Cass,  (a.) 

eottMel  ^  jwifviotf*  illegol  act  of  p&t9m  to  whom  unrii. 

addrtmed'^lnimiiim  to  evade  ptvoemtjof  oowri, 

T7u  dffindant,  having  permission  from  ifie  parent  of 
<i  ehUd  to  keep  the  child  in  hie  ineiiiitHon,  without' the 
letne  of  ike  partn^  handed  tht  child  over-  to  a  person  to 
he  adopted  hy  him  and  taken  out  of  the  country,  No 
address  wfs  given  to  the  defendant  hythio  person,  <md  the 
defendant  aUeged  that  it  woe  impossible  for  him  to  find 
this  person.  On  a  suhaequent.applioatim  for  a  vjrit  of 
liabMs  GorpiiSt 

Held,  hy  Lord  Elhei;  M.B.,  and  Try,  L.J.  {afflmring 
the  IBraioDal  Ooutt)  that  the  writ  must  issue  (per  Lord 
Eaher,  JUB.)  on  the  groundthai  it  had  been  decided  in  Ttie 
^iM«iir.Baniwdo(T>y»cne}.37  W.  A.789, 28Q.  B.D.  305, 
that,  where  a  chUd  Jiad  been  entrusted  to  a  pereon  other 
than  its  lavful  guardian,  and  he  wrongfully  parted 
with  the  custody  of  the  child,  a  forit  of  habeas  corpus 
would  issue  to  compel  him  to  produce  the  child,  unless  he 
teas  aHe  to  convince  the  court  that  it  was  absolutely  im^ 
psssHie  for  him  to  do  so ;  and  (per  Fry,  L. J.)  on  the 
ground  ^at,  aHUumgh  a  writ  of  habeas  corpus  would  not 
isms  where  it  woo. plain  that  obedience  to  it  was  impos- 
olbie,  yet  that  the  writ  would  issuo  where  fftii  was  not 
plaUi,  emd  where  the  defendant  wilfully  and  with  intont 
to  dtfeat  (ho  process  of  the  court  had,  by  cm  act  done 
beforo  the  application  for  the  ufrit,  put  it  out  of  his 
to  obey  tho  writ  when  issued. 


Coleridge,  CJ., 


the  dadsioiuof  a  dirislonal  oonrt  (Lood 
»  and  Bowen,  L.  J.). 
,  1888»  Dr.  Bonardo  raodved.  into  his 
hagr  ot  trneHwo  josao-  of  age  named  Harry 
had  been,  fowid  in  a  dest  itnto  oondifcion  at 
The  boy'e  fafther  wae  dead,  and  his  mother 
LaamlngloB*  Oommnnioations  weie  entered 
into  with  the  nwtber,  and  on  September  29  a  letter  was 
wiittiB  by  hsreTjraaiiing  hec  wish  that  the  boy  should 
boksft  aft  Hkm  boaiee  aesheoonld.not  aflBosd  to  keep. 
Dr.  Basnaido  theienpon  sent  to  her  tta 
lefomof  effwement  in  nsel^  him  in. 
wkUh.  oontsined.a  eonsent  by  the  patent  to 
the  sUMa  bsia^.ssaft  ta  aay  of  her  Majes^'a  ocdonies. 
T]ii»fBi»«as«e«Br  fiUedi  np  or  signed,  and  was  snb- 
ta  Dr«  Bameido.  On  Nofember  1  Ji 
«a»  laaeifcd  at  the  homes  purporting  to 
benadeoB  Mialiaithe  mother  that  the  boy  should  be 
tmatevad  to  aBoamii  Gatholia.  home*  On.  Horember 
laDcBaniaidebaBdadthe  bey  over  to  a  Mr.  Norton 
b  erter  lba»  be  might  adogitthe  ohUd  and^take.  him  to 
nimaie  Mt,  Healon  made  it  a^oooditioa  of^reoeiring. 
te  ii^thafche'ahoald.gifa  no^dreasritt.oBdar  to.eeeape- 
to-  haportori^  of  tha  bc^s  relatiTea  TOm  child's 
HilMr  vMMt  told,  oatfl  Jaonary  4  that  he  had  been 
■ifcMMfw  Qb  am  agpUoationat  obamben.fos  ansit 
leiaiswi  eiiTwiaottllMah  ia>  Mathaii»  J.,  deelinad.to 
toas  tfaa  «rit.08i  the  giovad  that  the  child  waa  no 
ingmriA  Br.  Banwupdo'e- possession,  custody^, or  oontcol ; 
tot  on.  Hovsmbs*  2d  (the.  ease  ol  Beg^  yn,  Bamardo 
l^i^^gmX  37  W,  B,.78»,  23  Q.  B.  D«  305,  having  in 
ha»whll«  been,  daaided  by  the  Oonct  ot  AfiPtol). 
toJiilrtinal  QaiH  dtieato4the.wiit.to  isma. 
Bto^Btownbapgaaled. 
The  appellant  in  person. 

The  pmami^anaa^iiiDt  gDvened  by  Sogk  w^.Sarnardo 
2|^*eaas).  lSiefBaetioainthatoas»was  aato  a-Talid. 
Btim  to  a  wiit^  not  as  to  its  issue..  It  wae  never 
■toil dad  fW  tha  wait^ot  J^afesae  earpus  should.be  piani* 

a.).  IKsfKBtod  hf  A*  Pi  Psrcital  Knr,  Esa»  Btoriater- 
at-liaw. 


tire  and  not  remedial,  and  it  cannot  be  issued  where  it  is 
apparent  to  the  conrt  that  obedience  to  it  ia  impeaaibie. 
He  olted  In  re  Matthews,  12  Ir.  C.  L.  H.  233 ;  In  re 
Ooldsworihy,  2  Q.  B.  D.  75,  25  W.  H.  Dig.  169;  Beg, 
T.  Clarhe,  5  W.  B.  222,  7  R  &  B.  186  ;  Jn  re  &hel 
Brown  (or  Bowe),  33  W.  B.  79,  13  Q.  B.  D.  6U  ;  In 
ro  Agar- Ellis,  32  W.  B.  1,  24  Ob.  D.  317. 

Forlos  Lankester  {Joseph  WaUon  with  him)  for  the 
reepondent.*->It  was  decided  in  Beg.  ▼.  Bamardo  ( Tye's 
ecut)  that  inability  to  obey  tha  writ,  if  caused  by  an 
illegal  act  of  the  person  to  whom,  the*  writ  was  directed, 
was  no  answer  to  the  writ,  and  it  was  said  that  it  was 
immaterial  whether  the  illegal  act  was  oommitted  belore 
or  after -the  application  for  the  writ.  Inability  to  obey 
is«  therefore,  no  reason  wby  tho  writ  should  not  itsne. 
When  a  child  is  once  handed  orerto  a  perion  other  than 
its  lawful  guardian,  that  person  beoomea  responsible  for 
itasafe  guardianship,  even  although  he  has  parted  with 
its  physical  custody,  if  he  has  done  so  without  legal 
excuse. 

Lord  EsHBV,  ILB.— -In   this  case  a  writ  of  habeao 
corpus  has  been  granted  against  Dr.  Bamardo,  direoting 
him  to  produce  to  the  court  the  body  of  Harry  G^ossage. 
Against  the  issue  of    that    writ   Drw    Barnardo    has 
appealed,  and  we  haTe  to  see  whether  on  all  the  facts 
now'before  us^  we,  if  we  had  been  in  the  position  of  the 
ceort-  below,  should  have  directed  the  writ  to  issue. 
The^peteon  to  whom  the  writ  is  directed  is  the  head  of 
a  peonlinr  institution,  of  which,  from  its  magnitude,  it 
is  impeesiUe  that  he  should  himself    regidato  erery 
detaB.     He  is  obliged,  thstefose  to  leare-  mnch  of  the 
wnrfethat  he  would  otheiwiae  do  himasU  to  bedone  by 
agents  and'  subordinates^  for  whose  coBduot-  he  is,  of 
conrsei  responsible  just  ae  it  be  had  done<  it  himself. 
What  if  the  history  o£  thacaBeP    The  chUd.in  question 
is  found  at'FoIksaione  in  a  deslitoto  condition,  i^ad  is 
sent  by  a  benevolent  clsKgyman.to  Dc  BawaidC's  home. 
There  was  no  obligatton  on*  him  ta  reaeiTe  it,  bnt  he 
agrsed  to  do  so.    Then,  having  asoertoined .  that  the 
child  has  a  mother  aliTo—- though  his- father  wasr  dtad*^ 
Dr.  Bamaido  wfltee  to  the  mottierandseode  hex^  for  her 
signatore,  the  form  of  agieement  which  he  ordinarily  nasa 
in  enoh  caseei    That  agieement;  if  signed;  would,  as 
long  aa^it  held  good,  have  anthorised'.  Dn  Bamardo  to 
teep  the  child  in  his  homei^  and  to  send  it  to  any  of  the 
colonies.    Hie  agreement  was,  boawvar,  never  signed; 
bnt  a  letter  was  wvltton  by  the  cfaildfs  mother,  saying 
that  she  should  be  glad  for  Dr.  Bamardo  to  keep  tha 
ohild,  as  she  could  not  afEord  to  kesprit  hersslf.    What, 
then,  waa  Dr.  Bamaido's  posifeion.P  He  had  theconsant 
of  thsntother  to  keep  tin  child ;  ha  had  not  her  consent 
— a»  he  knew,  for  I  must  take  it  tliat  what  waa  known 
tohis'suibordhiateawee  losewn  to.  him  alao>**-to  send  it 
abroad;    As  I  hasa  said  before^  in-  Tyf^s  ease,  even.  i£ 
the  mother  had:  signed  tha  ngiFBeiiienli,  she  might  haaa 
revokediitrat  any  time,  and  even,  wheae  such  an  agiaei^ 
mentris  signed  l^  thapaient  Dr.  Baraaodo  takes  a  ohiid. 
subject  to  the  risk  of  sobasqaeat  retnsetatton. 

The  next  thing  that  happene  is.  tbalr  oertato  peisons 
ttdnUnff  that it:isior the  spiritoal  wettsae  ofiAMohUd 
that  it  should.  bO' brought  upas,  a  BamanOatoodio^  get 
toe  mother  to  giva^hem  awtfanrity  to  ask.  for  the  child. 
The^mether  was*  herself  uttoriy^caNlees  and  negleetfoi 
ofrber  dtt^to  her  child,  bat  I  cannot  see  that  tbeee 
peieens  used  aay  improper  influenae  with  her  or  that 
tbey  did  anything-  wsang.  in.  aaUng  for  the  ohild; 
Aeeoidinglyv  onNovembee  12;  an  applicatian  for  tha 
child  was  received,  afr^  the.  homa  by^  Dr.  Barnafdo's 
saberdiaatesb  Dn  Bamaado  oonteadetbat  toere  was  no 
direot  aatoociaatien  from  toe- motlKr,  bat-  the  applica* 
tion  purports  to  ba^made  by  her  antfaority  ;  and  I  think 
that  until  the  contrary  was  proved.  Dr.  Barnardo  was 
banndtto  conridsr  that  the  lettoe  waewsitten.  wito  her 
sanotleB;    That  letter  wae  received,  by  Dr.  BarnavdaSa 
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ittbozdinates ;  and,  it  it  were  necesearj,  I  ahoald  hold 
that  their  kDowledge  of  it  amounted  in  lav  to  bis 
knowledge  of  it,  bnt  even  if  he  had  nut  known  of  it, 
what  be  did  was  illegal.  On  KoTember  16,  without  any 
consent  of  the  mother,  he  bands  over  the  child  to  a 
person  wbo  tells  him  that  he  is  going  to  take  it  next 
day  to  Canada.  He  may  hate  acted  with  the  best 
motiTes,  but  he  acted  illegally,  and  had  no  authority 
to  do  what  he  did.  The  child  is  deliberately  handed 
OTer  in  such  a  way  that  all  pieans  of  tracing  it  shall 
be  lost.  I  am  quite  willing  to  belleTe  that  this  was 
done  in  order  to  save  the  person  who  intended  to  adopt 
the  child  from  future  annoyance  from  its  relatives,  but 
I  repeat  that  Dr.  Bamardo  had  no  right  to  do  as  be  did. 
He  sent  the  child  out  of  the  jarisdiction  in  sneh  a  way 
as  to  deprive  the  court  of  the  power  of  inquiring  what 
had  become  of  it.  In  Tye*B  cate  we  considered  what 
the  consequences  of  such  action  were,  and  we  decided 
that  it  was  no  answer  to  a  writ  of  haheat  corpui  that 
the  person  to  whom  the  writ  was  directed  had,  by  his 
illegal  act,  put  it  out  of  bis  power  to  obey  the  writ 
Almost  every  argument  that  we  have  heard  to  day  was 
before  us  then,  and  we  decided,  on  the  authority  of  the 
Irish  case  In  re  Matthews,  that  if  a  person  other  than 
its  lawful  guardian  was  once  shown  to  have  the  custody 
of  a  child,  and  if  be  wrongfully  and  without  legal 
authority  parted  with  the  cu«tody  of  the  child  in  such 
a  way  that  he  can  truly  say  that  he  cannot  get  the 
child  back  when  he  is  asked  for  it,  that  is  no  answer 
to  an  application  to  produce  the  child.  It  was  un- 
necessary then,  and  it  is  unnecessary  now,  to  decide 
whether  if  he  would  show  an  absolate  impossibility  to 
produce  the  child,  as,  for  instance,  by  proving  its 
death,  the  writ  of  haheoi  corpus  ought  to  issue  merely 
to  punish  him.  I  have  no  hesitation  in  saying  that  in 
such  a  case  it  ought  not  to  go,  and  that  the  writ  was 
not  intended  to  be  used  merely  punitively.  Bnt  neither 
in  Tyi^s  case  nor  in  this  wss  there  any  such  absolute 
impossibility.  It  may  be  very  difficult  and  almost  im- 
possible for  Dr.  Bamardo  to  reach  the  child,  hut  he  is 
bound  to  use  every  effort  to  recover  it — ^to  write,  to  ad- 
vertise, if  necessary  to  go  to  America  himself  to  seek  for 
it.  It  has  been  urged  upon  us  that  Tye^s  case  only  had 
reference  to  the  retnm  to  a  writ  already  issued,  and 
that  this  is  an  application  for  a  writ  to  issue.  But  I 
tibink  that  we  assumed  in  Tye's  case  that  all  that  had 
been  done  was  done  before  the  application  for  the  writ, 
and  that  Dr.  Barnardo  bad  put  the  child  out  of  his 
control  before  the  writ  was  asked  for. 

I  cannot  see  the  distinction  between  the  two  cases, 
and  I  cannot  accept  the  argnment  that  where*  if  the 
writ  was  issued,  we  should  hold  that  the  facts  consti- 
tuted no  answer  to  it,  the  same  facts,  if  the  writ  has 
not  been  issued,  coustitnte  a  good  reason  against  its 


Bamardo  had  the  lawful  custody  of  this  ohild  with  the' 
mother's  consent.  He  had,  however,  no  autbority  to  do 
more  than  keep  it.  But  on  November  16,  without  toy 
authority,  he  makes  over  the  child  to  Norton  in  order  M 
he  should  take  it  to  Oanada.  Dr.  Bamardo  has  argutd 
that  at  the  time  of  the  application  for  the  iuae  o(  tha 
writ,  and  at  the  time  of  the  making  the  order  for  tii« 
issue  of  the  writ,  against  which  he  now  appeali,  iH 
his  power ,  over  the  child  was  gone,  and  it  wu  so 
longer  under  his  custody  or  control,  and  therefoir 
he  says  that  a  writ  of  habeas  corpus  esanot  [an* 
against  him  even  if  he  acted  unlawfully  in  parting  wrXk 
the  custody  of  the  child.  A  very  similar  point  vu 
raised  in  Tyt*s  cats.  The  question  there  wai  whetlier 
inability  to  obey  the  writ  if  brought  about  by  the  on- 
lawful  act  of  the  person  to  whom  the  writ  was  directed 
was  a  valid  return  to  the  writ.  Lindley,  L./.,  then 
said,  "As  a  matter  of  law,  I  think  that  itiisoTslid^ 
excuse  for  not  producing  a  child  or  other  penon  in 
obedience  to  a  writ  of  habeas  corpus  to  state  iubOitj 
to  obey,  if  such  inability  is  the  result  of  the  piv 
vious  illegal  conduct  of  the  person  to  vhoa  the 
writ  is  addressed.  Here  the  defendant^i  iflabflify 
arises  from  his  having  illegally  sent  the  ehild 
abroad  against  the  wOl  of  his  lawful  gaanUas,  aiuf 
that  he  did  this  before  any  legal  prooeedingB  egiiQit 
him  were  commenced  is  immaterial."  The  qaetttoa 
there  determined  was  in  regard  to  a  valid  retnn  to  (hft 
writ,  and  it  is  now  said  that  what  cannot  amovat  to  a 
valid  return  to  the  wr|t  cannot  be  a  reason  why  the  writ 
should  not  issue.  The  Master  of  the  Bolls  nyi  that 
the  court  there  intended  to  decide  that  point,  and  thit 
there  Judgment  applies  equally  to  the  isins  of  the yiit 
as  to  the  retum  to  the  writ.  If  that  is  so  I  moit  diSw 
from  that  judgment. 

I  cannot  think  that  it  was  ever  intended  Oat  the  vrit 
should  issue  when,  to  the  knowledge  of  the  oout,  it  vw 
impossible  that  it  should  be  obeyed.  The  very  name  e( 
the  writ,  the  suggestion  that  the  person  to  when  the 
wri'^.is  directed  has  the  cuetody  of  the  body,  the  oi- 
gence  of  the  writ  that  he  should  produce  the  tody,  sal 
the  stetutes  reUting  to  the  writ,  all  oomUss  to  fbov 
that  the  prinoipal  object  of  the  writ  was  that  the  body 
should  be  brought  before  the  court,  and  thenfoie}  iC 
that  is  really  and  manifestly  impossible,  I  do  not  think 
the  writ  ought  to  issue.  It  proceeds  upon  the  hjpothfr- 
sis  of  possible  obedience,  and  therefore,  if  obedlsaoe  ii 
impossible,  the  writ  ought  not  to  go.  Otherwiio  the 
consequence  would  be  that  the  court,  by  virtue  of  the 
writ,  would  require  a  person  to  do  that  wbiehtheoosit 
knows  to  be  impossible.  That  is  what  the  ooott  hie 
never  been  in  the  habit  of  doing.  Then,  for  not  doiig 
that  which  it  was  impossible  for  him  to  do,  a  p«i» 

_, would  be  in  contempt.    Oontempt  of  this  kind  ii  tht 

issue.    That  argument  appean  to  me  too  far-fetched,^  failure  to  do  somethhig  which  the  court  ordsro  to  te 

erof  the]  done,  and  which  the  person  ordered  can  do.   If  itv 


and  would  be  too  great  a  reetriction  on  the  power 
court.  I  do  not  think  that  we  can  accept  any  excuse 
except  the  proof  of  absolute  impossibility  to  obey.  We 
are,  no  doubt,  applying  the  writ  to  a  state  of  circum- 
stances for  which  it  was  not  originally  intended ;  but  I 
think  that,  following  the  Irish  case  and  TysU  ease,  we 
must  direct  the  writ  to  issue.  I  need  hardly  say  that 
we  are  far  from  deciding  now  what  shall  be  done  with 
the  child  when  it  is  produced.  It  by  no  means  follows 
that  we  shall  hand  it  over  either  to  the  mother  or  to  the 
Boman  Catholic  institntion.  We  shall  have  then  to 
consider  what  is  most  for  its  l)eneflt.  Dr.  Bamardo 
must|  I  think,  produce  it,  and  must  use  every  effort  to 
do  so,  in  order  that  the  court,  and  not  he»  may  decide 
what  is  best  for  the  child's  welfare.  I  am  therefore  of 
opinion  that  this  appeal  must  be  dismissed. 

Fry,  L. J. — ^I  need  not  say  much  as  to  the  drcnm- 
•tances  of  this  case,  as  I  agree  with  the  Master  of  the 
Bolls  about  them.    Up  till  November  16  I  think  Dr. 


impossible  for  him  to  do  that  which  he  is  ordered  ts  do, 
there  is  no  contempt.  If,  therefore,  we  direeCod  the 
writ  to  issue  in  such  a  case,  we  should  be  nsiog  itj|^ 
punish — though,  perhaps,  justly  enough— a  P'^'^VT 
hhring  done  a  wrongful  act  before  the  writ  was  iMl 
I  do  not  think  it  would  be  right  so  to  stiaia  tilt 
machinery  of  the  writ.  It  would  be  to  deteroiiae  thtf 
a  person  might  be  committed  to  prison  on  affilanti  ud 
by  a  single  judge,  for  an  unlimited  period.  ^^ 
makes  me  pause  before  saying  that  where  the  yt» 
would  not  amount  to  a  good  return  the  writ  most  iM>4 
nevertheless. 

It  is  said  that  the  case  of  In  re  M<M€mJr» 
authority  for  that  proposition.  That  caseeaiBshpN 
the  court  on  three  occasions.  The  first  9^**^  |7f 
whether  the  writ  coold  issue;  the  second,  ^'^^^  f^' 
facts  proved  constituted  a  good  return  to  the  writ;  iB^ 
the  third,  whether  the  oontempt  which  had  bsoacosK 
mitted  had  been  purged.    It  is  pUin  that  only  the  w 
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of  thflte  oaa  be  an  authoxitj  in  tbis  cate.  The  deoiiion 
on  Ibat  point  relied  on  ttae  fact  tbat  tbe  ooart  believed 
that  tbe  penon  to  whom  the  writ  waa  addreeied  had  the 
'*  Tiriaal "  ciutody  of  the  ohUd.  If  by  Tirtnal  oustody 
"What  wonld  io  law  amount  to  legal  onttody  is  meant  the 
eaae  ia  no  antbority  for  the  proposition  now  contended 
for.  If  Yirtaal  castody  means  anything  other  than  legal 
GiiBlody,  I  oonfesa  that  I  do  not  understand  what  it  does 


Tberetotef  I  think  that  if  we  were  called  npon  to  issne 
tbe  writ  knowing  that  it  would  be  impossible  for  it  to  be 
obeyed,  I  could  not  be  a  party  to  such  a  decision.  But 
tbere  is,  in  ray  opinion,  one  exception  to  this  view. 
Where  an  illegal  act  resulting  in  inability  to  obey  tbe 
vrit  is  done  before  the  issne  of  the  writ,  and  there  is 
TcaaoD  to  believe  that  it  waa  done  in  order  to  erade  the 
ezfgeoce  of  the  writ  and  to  defeat  the  process  of  the 
oonrt,  then  there  is  an  exception  to  the  rule  I  have  laid 
down 9  and  in  such  a  case  the  writ  must  issue.  The 
facta  of  the  present  case  raise  in  my  mind  the  strongest 
anapicioQ  as  to  the  circumstances  under  which  the  child 
was  made  oyst  to  this  person  from  Oftnada,  and  I  can* 
not  help  thinking  that  the  child  was  sent  out  of  the 
joiiadiction  of  the  court  in  order  to  evade  the  operation 
of  tbe  writ,  and  I  am  inclined  to  beliere  tbat  if  the  writ 
lasoM  the  child  will  be  produced.  I  think  it  lay  on  Dr. 
Bamardo  to  repel  the  Inference  which  the  circumstances 
of  the  case  raise  that  this  child  was  sent  away  in  order 
to  evade  tbe  process  of  the  court.  He  has  not  done  so, 
and,  therefore,  I  agree  in  thinking  that  tbe  writ  must 
iaaae.  I  cannot  but  believe  that  if  it  goes  it  is  highly 
pwobMB  that  the  child  will  be  produced. 
Appeal  dUmUnd* 

SoUdtoia  for  the  appellants,  H.  0.  NUhd  Jt  Daw, 
Solieitora  for  the  respondents,  LeaihUy  A  Phipson. 


Feb.  1. 


Hitltf  Otoutt  o(  3fU0tice. 

Oban.  Div.  1 
Horth,J.  i 

Ik  r^  GATLDre  Quk  (Lhutxd  ajtb  Bbduces).  (a.) 

Oampany^'-'Bedudion  of  capital^^Caneellaihn  of  part 
cfpre/erenee  and  ordinary  shares — Intra  vires— Com- 
posites Ad$,  1867  and  1877. 
There  U  nothing  in  the  Oompaniee  Acts,  1867  and 

1877,  which  prevents  a  company  reducing  some  of  its 

shares  without  reducing  the  others. 
In  re  Barrow  Heetnstite  Steel  Co.,  37  FT.  iZ.  249,  39 

Gh»  2>.  582,  and  In  re  Quebrada  Railway,  Land,  and 

Obpper  Co.,  33  8.  J.  202,  40  Oh.  D,  368,  followed. 
In  xe  Union  Plate  Glaas  Oo.,  37  fF.  B.  792,  42  Oh.  D. 

513»  not/oUomed. 

Pelltloii. 

TUa  waa  a  petition  for  the  sanction  of  the  comrt  to 
reMslntloiia  for  the  reduction  of  the  capital  of  the  com- 
pany. The  company  waa  incorporated  in  April,  1888, 
its  capital  being  £800,000,  divided  into  45,000  ordinary 
ahans  of  £10  each  and  35,000  preference  aharea  of  £10 
eafih.  Tbe  vendor  of  the  patenta  to  the  company 
had  received  in  part  payment  for  the  aame  a  num- 
ber of  fully-paid  ordinary  and  preference  aharea,  but  in 
eonaeqnenoe  of  the  property  acid  having  been  found  to 
ba  of  leaa  value  than  or^nally  eatimated,  the  vendor,  by 
an  agreement  dated  the  10th  of  Augnat,  1889,  and  made 

(a.)  fieported  by  Famcis  T.  Duxa,  Esq.,  Barrister-at- 
Law. 


with  the  company,  agreed  to  surrender  16,325  ordinary 
aharea  and  12,697  preference  aharea  to  the  company  for 
cancellation,  for  the  purpose  of  reducing  the  amount  of 
hia  consideration.  The  usual  resolutions  had  been  passed 
by  the  company  for  the  reduction  of  its  capital  by  the 
cancellation  of  these  aharea,  and  the  company  now  asked 
for  the  confirmation  thereof. 

FarweU,  for  the  petition.— This  case  is  distinguish- 
able from  The  Union  Plate  Olais  Oo.^  37  W.  B.  792,  42 
Ob.  D.  513,  aa  here  we  ask  to  cancel  fnlly.paid  aharea, 
whilat  in  that  case  it  was  proposed  merely  to  reduce  the 
value  of  a  dasa  of  shares.  [North,  J. — ^Is  there  any 
distinction  between  reducing  shares  by  taking  part  ofl 
them  or  by  writing  off  the  whole  shares  P] 

He  also  cited  In  re  Barrow  Hoemaiite  Steel  Oo.,  37 
W.  B.  249,  39  Ch.  D.  582,  and  In  re  Quebrada  Bailway, 
Land,  and  Oopper  Oo.,  33  8.  J.  202,  40  Oh.  D.  363. 

North,  J.— I  think  I  must  make  the  order  asked  for. 
Kay,  J.,  says  in  In  re  Union  Plate  Glass  Co.  that  he 
can  find  no  authority  or  intimation  in  the  Oompaniea 
Act,  1867,  giving  a  company  power  to  reduce  some  of 
its  shares  without  reducing  others,  but  I  cannot  6ud 
anything  iu  the  Act  which  prevents  a  company  from  so 
reducing  its  shares,  and  I  adhere  to  what  I  said  in  In  re 
Barrow  Bamatite  Steel  Oo.,  tbat  there  is  nothing  in  the 
Act  which  requires  that  the  reduction  should  be  spread, 
either  equaNy  or  rateably,  over  all  the  shares  in  the  com- 
pany, and  thttt  if  it  ia  a  proper  case  for  assenting,  nothing 
in  the  Act  prevents  me  from  so  doing.  I  think  the 
application  reasonable,  and  I  therefore  make  the  order. 

Solicitor  for  the  company,  E.  F.  B.  Harston. 


S:r.;g?J:f  A,g.6.7.9.1889. 

In  re  Lobd  Siaicfohd's  Sbttlsd  Esiiiiss.  (a.) 

Settled  Land  Act,  lSS2^Different  estates  and  same 
tenant  for  li/e^Applieation  of  capital  moneys  of  one 
estate  for  improvements  on  another — Costs  of  surveyor 
and  solicitor  of  tenant  for  life. 

Four  estates  were  devited  upon  tru$t  for  the  same- 
tenant  /or  life,  and,  ajter  her  dedthf  as  to  the  first  three 
of  the  estates,  to  different  persons  in  strict  settlement,  and 
as  to  the  fourth^  upon  trust  for  a  long  term  ofyeare,  and 
suljed  thereto  as  to  one  moitty  to  the  uses  of  the  first  of 
the  other  estates,  and  as  to  the  other  moiety  to  the  uses  of 
the  second  of  the  other  estatee. 

Held,  that,  notwithstanding  the  term  of  years,  the 
second  estate  and  the  moiety  of  the  fourth  estate  consii* 
tuted  one  settled  estate  within  the  meaning  of  the  Settled 
Land  Act,  and  that,  eontequently,  capital  moneys  arising 
from  the  moiety  of  the  fourth  estate  might  he  applied  in 
improvements  en  the  second  estate ;  and  that  the  costs  as 
between  solicitor  and  dient  of  the  surveyor  and  solicitor 
of  the  tenant  for  life,  in  preparing  and  carrying  out  the 
sehenus  for  such  improvements,  were  costs  incidental  to 
the  application,  and  payable  out  of  the  same  capital 
moneys. 

Adjourned  eummonr. 

The  Earl  of  Stamford  and  Warrington,  who  died  on 
the  2nd  of  Febmary,  1883,  by  his  will,  dated  the  26th 
of  June,  1875,  devised  his  Staffordshire,  Leicestershire, 
Lancashire,  and  Obeshire  estates,  subject  to  the  mort- 
gages affecting  the  same  respectively,  to  trustees  during 
the  life  of  his  wife  upon  trust  for  her  benefit,  subject  to 
provisions  as  to  management  and  to  the  payment  of 
certain  annuities.  Subject  thereto  the  testator  devised 
the  Obeshire,  Stafflordahire,  and  Leicestershire  estates  to 

{a.)  Beported  by  L.  S.  Bustowb,  Esq.,  Barriater.at*Law» 
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4iffeiaiit  panona  iatstnot  Mttlement^  and  the  Lanoaabixa 
eatata  to  bis  trnatoae  foe  the  t«rm  o£  1,000  yewrai  and, 
fiubjeet  to  suoh  tenn.  aa>  to  one  moielj  to  the  same  uaaa 
aa  the  Staffindahixe  eetate^  and,  aa*  to  the  other  moiety, 
to  Hid:  aaaMt  usee  aa  the  Leiceaterahixe  eatato.  The 
trusts  of  the  term  of  1,000  y.eara  were  to  apply  the 
renta  and  pvoflte  in  aid  of  the  testator's  personal  estate 
in  paying.  hi»  funeral  and  teatamantary  expenses  and 
debts  and  the  legaoiea  and  annuities  given  by  his  will, 
and  then  towards  discharging,  first,  the  mortgagee  on 
the  Staffordshire  eatate  ;  seeondly,  the  mortgagee  on 
the  Leicestershire  estate ;  thirdly,  the  mortgages  on  the 
Cheshire  estate;  and,  lastly,  the  mortgages  on  the 
Lanoashixe  estate  itself ;  and  when  the  expenses,  debts, 
legacies,  annuities,  and  mortgages,  were  all  paid  and 
discharged,  the  term  waa.to  cease. and  determine.  And 
the  testator  declared  that  the  subsistence  of  the  term 
should' not  present  the  traateee  f rom  selling  the  Lan* 
oashire  estate  for  any  purpose  for  "vHiidi  such  sale  waa 
autborfzad  by  the  will,  und  that  such  sale,  unlesa  ex- 
pressly made  subject  to  the  term,  should  have  priority 
over  it.  The  trustees  were  also  empowered  to  apportion 
the  Lancashire  estate,  or  any  part  thereof,  among  the 
persona  entitled  thereto,  and  for  that  purpose  to  revoke 
and  appoint  usee  of  any  hereditaments,  and  to  provide, 
by  meana  of  mortgages,  for  equality  of  partition.  The 
will  further  contained  powers  of  management  during 
minorities,  and  also  during  the  life  of  the  tastator*a 
wife,  and  aa  to  the  Lancashire  estate  during  the  term  of 
1,000  years.  The  management  dauaea  commenced  as 
follows:  '*And  I  hereby  declare  my  will  to  be,  aa. 
regards  each  settled  estate  (for  facility  of  reference 
hereinafter,  the  Cheshire  estate  being  considered  and 
treated  as  one  settled  estate,  the  Staffordshire  estate  and 
one  moiety  of  the  Lancashire  estate  being  considered 
and  treated  as  one  other  settled  estate,  and  the  Leioeater- 
ehire.  estate  and  the  other  moisty  of  the  Lancashire 
estate  being  considered  and  treated  as  the  third  settled 
estate),"  &o.  The-  will,  also  contained  poweni  of  sale 
and  exchange. 

The  aggregate  rents  and  profits  of  all  the  estates  were 
more  than  sufficient  to  pay  the  interest  on  all  the  mort- 
gages, but  the  rents  and  profits  of  the  Leicestershire 
estate  (which  was  very  heavily  mortgaged),  exclusive  of 
the  mansion-house,  were  not  sofBcient  by  themselves  to 
keep  down  the  interest  on  the  mortgages,  upon  that 
estato  and  to  pay  the  expenses  of  managemmit ;  par* 
manent  improvements  were  also  greatly  needed  upon 
that  estate.  The  Lancashire  estate^  on  the  other,  hand^ 
produced  a  connderable  surplus  income,  and  there  were' 
in  the  hands  of  the  trustees  capital  moneys  arising  from 
that  estate  sufflolent  for  permanent  improvements  both 
on  that  and  on  the  Leicestershire  estate. 

Tbe-present  sumraone  vraa  takes  out  by  the  Countees 
of  Stamford  as  tenant  for  life  for  a  declaration  autlioriB- 
ing  the  tmateea  to  apply  the  cafiital  moneye  ari^ngifrom 
the  Lancashire  estate  in  improveawnts  on  the  Leioester* 
shire  eaftate.  The  summons  also  aakad  that  the  costa  of' 
the  application,  including  the-  costs  of-  the  tenant  for 
life*  and  her  solioitor  and  anrreyor  in  preparing-  and. 
carrying'  out  the  necessary  sobenea,  might  be  taxed  as 
between  solicitor  and  client  and  paid  by  the  trustees  out 
of  the  property  subject  to  the  trusts  of  the  will. 

BcuHng;  Q.O.,  and  B.  FoutM  Lode,  for  the  applii- 
cant,  argued  that,  aa  regarded  the-  four -sedtlediestates^ 
the  will  constituted  one  settiemsnt'witfain  scotion  2.of 
the 'Settled  Land  Act,  but  that  evea  if  that  were  not  so^ 
at  all  events  the  Leioeeteiehire' estate  and  one>moiety  of 
the  Lamaahiie* estate  constituted  oneaettlsd  estate. 

They  cited  In  re'  Duke  of  Mdribtrongh's  attaemmsi, 
33  W.  E.  871,  30  Oh.  D.  127. 

BuMey,  Q.C.t  and  MJunhead,  for  the  trustees,  sub- 
mitted chaieaeh  estate  wmk  thecsubj^t  of  a  diatin«t 
Bettlement.»With  regard  to  the  oosts,  they  said  that  the 


employment  of  a  surveyor  was  a  necessary  step.tovaidi. 
the  exerciae  of  the  power,  and  the  case  of  la  rtEyton'i 
84iUd  EMtate,  W.  N.,  1888,  p.  254,  which  appeandts. 
bcL  opposed. to  Uiat  view,  waa  an  exceptional . cass. 
[STIBLIK&,  J.,  said  that  the  surveyor's  costs  were  cs^ 
tainly  coats  incidental  to  the  exercise  of  the  power. 
They  must,  however,  be  reasonable  and  ordinary  costs, 
and  it  would  not  do  to  get,  for  thepnrpose  of  selling  oas 
farm,  the  costs,  of  a  survey  of  the  whole  estate.]  The 
next  question  waa  aa  to  the  costs  of  the  salicltorof  the 
tenant  for  life.  IHa^ngd,  Q.G„  said  that  that  wu 
deoidsd.by  In  re  LUweUin,  36  W.  R.  347,  37  Ch.D. 
317.  SnauNO,  J.,  said  that  th»  words  of  the  Act  were 
not  merely  '*  oostsi.Ghaiges,  and  expenses  of/'  bat  alio 
*'  or  incidental  to,"  and  he  thought  it  was  intended  to 
give  to  a  tenant  for  lite  properly  put  to  costs  and  cbsigM 
in  the  coarse  of  the  execution  of  the  power  somstiuog 
m^re  than  ordinary,  costs.] 

Borthwiek,  for  the  infant  tenant  in  tail  of  &e 
Staffordshire  estate,  contended  thac  the  effect  of  the 
interposition  of  the  1,000  years'  term  was  tbst  the 
Lancashire  estate  was  divided  for  the  benefit  of  all  the 
other  three  estates,  the  firet  trust  being  to  dlsehsrgs  Che 
mortgages  on  the  Staffordshire  estate,  and  thst  vfafle 
ttiat  term  was  in  operation  the  moiety  of  the  LanessUn 
estate  dii  not  coalesce  with  the  Leicestersbiro  estate  lo 
as  to  form  one  settled  estate. 

H$nry  FeUowi,  for  the  tenant  for  life  in  remaiodscof 
the  Laioesterahire  estate. 

Peek,  for  the  tenant  for  life  of  the  Staffbrd^iweiMa 

Hcuiingif  Q.C,  In  reply. 

Aug.  9.-*BnBLiNa,  J«,  stated  the  facts  and  ooa- 
tinned: — The  question  which  has  arisen  U  this:— It 
appears  that  the  Leicestershire  estate  is  heavily  baidened 
with  mortgages,  and  there  arc  no  capital  moneys  arising 
from  that  estate  which  are  available  for  the  pozpois  o( 
improyements  on  that  estate,  which  improvements  ars 
urgently  wanted.  On  the  other  hand,  the  Lancaihirs 
estate  is  a  fery  valuable  estate.  It  is  less  hetrilf 
burdened,  and  thiera  are  capital  moneys  arising  frosi  tt 
which  it  is  sought  to  apply  in .  improvements  oa  the 
Leicestershire  estate.  It  was  first  contended  that  ss  all 
the  four  estates  were  settled  by  the  same  instratusot, 
and  aa  there  was  the  same  tenant  for  life  of  tbesi  alli 
there  waa  really  only  one  settlement  oreat<>d  bj  the  viUf 
and  one  settled  estate.  As  to  that,  I  felt  dnnnftths 
argument,  and  still  feel,  very  great  difficulty.  liisJMt. 
necessary,  however,  that  I  should  decide  that  qnestioiy 
beoause  the  point  was,  I  will  not  say  abandoned,  batsft 
any  rate  not  insisted  upon ;  and  ultimately  the  cass  m 
pnt  in  a  different  way.  It  was  said  that  the  Lncssttf^ 
shire  estate  and  one  moiety  of  the  Lancashire  estitt 
constituted  but  one  settled  estate.  That  is  t^tall/ 
different  from  the  oaas  at  first  put  with  ref ereaoe  to  tiis 
ftur  estates*  Afl^ngards  the  three  estates,  the  ChesUtt 
estate,  the  Staffordshire  estate,  and  the  Leicssteohim 
estate,  though  they  are  all  settled  by  the  same  iastn* 
ment,  and  though  there  is  the  same  tenant  for  lifa^  '^ 
the  first  pUwe,  of  them  all,  yet  all  the  sabssfMit 
limitatiDns  are  in  substanoe  diffisrent,  whereas^  asiSfnii 
the  Leieeetemhiie  estate  and'  one  undivided  moiety  ^ 
the  Lancashire^  estate^  the  lioaitalians  are  the  saat 
tbrongbout,  with  this  one  exception,  that  upon  tka 
Lancashire  eatate  there-  is  eveated  a  term  of  1,000  jess 
immediately  after  the  death  of  the  present  teaantior* 

life.  zaz 

Now,  what  are-  the  purposes  for  which  the  tesff  ot 
1,000  yeara  is  created  f  It  is  for  the  satisfactioB  d 
funeral  and  testaoietttary  expenses,  debti,  legaeis^  sBa- 
annuities,  and  then  for  payment  of  the  mortgage  debts 
of  all  the  four  eetates  in  a  particnlar  order.  It  seem*  ^ 
me,  therefore,  that,  in  substance,  we  have  here  a  settle* 
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'dt   one  €«tate  eonsitting    of  the    TieioeiteTflfafre 

estate  and  «n  nndiTided'moiety  of  the  Laneaskire  estate, 

%rat  tliat  the  nndirided  ^moiety  is  anl^eot  to  a  charge 

^fnm  ubidi  the  Leioestenhire  estate  ie  exempt.    The 

question  whieh  I  have  to  consider,  therefore,  is  whether, 

-when  ar  settled  estate  comprises  land  which  is  snbjeot  to  a 

ebaige  from  which  the  rest  of  the  settled  estate  is  exempt, 

-eapttal  moneys  arising  from  the  luids  which  are  subject 

to  the  dMOge  ean  be  applied  for  the  improfement  of 

'tiM^pevllon  of  the  settled  estate  which  is  not  subject  to 

tlM  flbmtge ;  whieh  is  a  Tery  different  question  from  the 

one  pat'fofirard  in  the  ^rst  iiiBtsnoe.    Mr.  Borthwick 

caDed  my  attention  to  this,  "that  if  I  come  to  -the  eon- 

ehHion  timt  the  capital  mon^s  arising  from  the  moiety 

«f  the  LaBOMfaire  estate  sse  Efailable  -for  imprerementa 

tm  the  Leioeatersbire  estate,  I  must  also  be  prepared  to 

«gr  thtt^  the  J  axe  applicable  *f or  any  of  the  purposes -to 

i^ieib  oaplt^  moneys  may  be  applied  under  the  Act, 

-and  hia  argument  was  that, as  regards  other  applications, 

there  were  indieations  in  the  Act  that  that  -was  not 

intended.    In  particular,  he  -referred  to  -tiie  sections 

friiMdi  deal -with  the  applieation  of  the  capital  moneys 

in  tbepoMfaaae  of  lands  to  be  settled  to  the  same  uses 

mad  to  those  which  deal  with  the  application  of  capital 

ttoaeya  for  the  payment  off  of  incumbranoes. 

How  I  must  lee  whether  there  is  anything  in  the 
profialons  of  the  Act  relating  to  tiiosc  applications 
'Wbioh  pcovents  me  from  saying  that  money  arising  from 
the  Jjameaahire  estate,  which  is  subject  to  the  chaise, 
flsn  .he  applied  for  improvement  or  otherwise  for  the 
henellt  of  the  Leicestenhire  estate,  which  is  not. 

First  of  all,  as  regards  the  in?estment  in  land,  that  is 
zegnlated  by  section  24  ;<  and  the  2nd  sub-section 
a^s,  referring  to  land  which  has  been  acquired  by  pur- 
dmae  or  in  exchange,  or  on  partition,  that  <*  freehold 
land"  whieh  has  been  acquired  by  purchase  shall  be 
ouneyed  **  to  the  uaes,  on  the  trustp,  and  subject  to  the 
powers  and  profisions  which,  under  the  settlement  or 
hgr  naaeon  of  the  exercise  of  «»y  power  of  obsvglog 
therein  contained,  jire  subsisting  with  respect  to  the 
settled  land,  or  as  near  thereto  as  circumstances  permit, 
bst  B^eo-as  to  increase  or  multiply  charges  or  powers 
of  flhaiglBg."  I  most  read  that  in  conneotion  with 
lb  aeetton  &<— "W-here  a  charge  does  not  affect  the 
'idMlB  of  the  settled  land,  then  the  land  acquired  shall 
net  he  avbjected  theieto  uDJesa  the  land  ie  acquired 
•eitter  -hy  posehase  -with  money  arising  from  sale  of 
land  which  was  before  the  sale  subject  to  the  charge,  or 
.bjr  en  anehange  or  partition  of  land  which,  or  an 
ondivMed  share  wherein,  wss  before  the  eKchaogo  or 
poftMon  enbject  to  the  chasge."  The  5th  snb^seotion 
undonbtedly  provides  that  land  purehased  by  moneys 
arising  Crom  the  eale  of  land  subject  to  a  charge  is  to 
be  oonv^ed  subject  to  that  charge;  but  it  was  con- 
aldered  ncocsaary  to  insert  an  express  prorision  directed 
to  this  pertieular  matter,  and  the  oouTeyanoe  in  that  way 
woold  not  necessarily  have  followed  merely  from  the 
jravWone  of  the  2od  sub-section.  It  is  obvious,  from  a 
compaaiBon  of  the  2iid  sub-section  with  the  5th,  that  the 
Act  eontemplatea  that  the  settled  land  may,  as  to  part, 
be  sobjeet  to  a  charge,  and  as  to  the  rest  be  free  from 
U,  aiad  there  is  an  express  provision  with  reference  to 
iiie  CMiTeyaoce  of  land  when  moneys  arise  from  the  part 
whlob  fa  enbject  to  the  charge.  I  think  that  the  charge 
wIMi  ia  referred  to  in  sab-section  5  is  not  merely  one 
wUdh  t9kM  priority  over  the  settlement ;  but  extends 
to  Paiges  which  are  created  by  the  settlement  itself. 
The  wnd  is  used  in  various  parts  of  the  Act  with 
2eteenea.to  both,  and  conspicuously  in  eeotion  20,  which 
.deals  with  conveyances;  and  as  to  the  operation  of  eon- 
veynneae  made  by  tLe  tenant  for  life  under  the  Act,  it  is 
expseisilly  enacted  by  sub-section  2  that  such  a  deed  is 
elbetoal  to  pass  the  land  conveyed  '*  discharged  from  all 
fhe'lhsftations,  powers,  and  prorisions  of  the  settlement, 
nafBtffom  all  estates,  interests,  and  barges  subsisting  or 


'to  arise 'thereunder,  but  subject 'to  and  -with  the  except 
tion  of  (1)  all  estates,  htterests,  and  charges  having 
priority  to  the  settlement."  Bo  that 'the  word  "^  efaaqse  '^ 
is  used  there  with -reference  to  both  classes,  and  I<«ee  no 
reason  why,  in  snlneeotion  5  of  section  24/ that  sfaoold  be 
limited  to  charges  exbting  in  priority  to  the  settlement. 
I  think,  therefore,  that,  as  regards  the  purchase  of  lands, 
that  rests  on  the  peculiar  provirions  of  seotlon  d4  <with 
-reference  to  thoee  portions  of  the  settled  land  which  are 
subject  to  charges. 

Then  I  have  next  to  eonsfder  whether  thersf  is 'any- 
thing in  the  way  in  which  the  payment  off  of  inenm- 
branoes  is  dealt  with -which  ^ would  lead  me  to  e appose 
that  it  was  not  intended  by  the  Act  that  the  *power  to 
apply  the  money  in  payment  off  of  incumbrances  •should 
extend  to  paying  off  incumbranoes  on  the  -part  -of  iho 
land  which  is  not  subject  to  the  Charge.  TEhot  is 
governed  by  section  21,  sub-eeotion  2,  which  provides 
timt  capital  money  arising  under  the  Act  may  be  applied 
in  "  discharge,  purchase,  or  redemption  of  ineumbnnoes 
affecting  the  Inheritance  6t  the- settled  kmd  or  other  the 
whole  estate,  the  subject  of  the  settlement,  or  of  land- 
tax,  rsnt"charge  In  lieu  of  tithe.  Grown -rent,  chief  rent, 
or  quit  rent,  charged  on  or  payable  out  of  the  settled 
land."  Mr.  Borthwick  directed  my  attention  to  seotlon 
5,  which  provides  that  where,  on  a  sale,  exohange,  or 
partition,  there  is  an  incumbrance  "  affecting  land  sold 
or  given  In  exchange  or  on -partition,  the  tenant  for  life, 
with  the  consent  of  'the  incumbrancer,  may  obargcthat 
incumbrance  on  any  other  -part  of  the  settled  land, 
whether  already  ohaiged  therewith  or  not,  in  exonera- 
tion of  the -part  sold  or  so  given,  and,  by  conveyance  of 
the  fee  simple  or  other  estate  or  interest  the  subject  of 
the  settlement,  or  by  creation  of  a  term  of  years  in  the 
settled  land,  or  otherwise,  make  provision  accordingly." 
That  is  to  say,  there  are  special  powers  given,  on  a  sale, 
exchange,  or  partition,  to  the  tenant  for  life  to  shift 
incumbranoes  from  one  port  of  the  settled  estate  to  the 
other  ;  and  the  suggestion  is  that  there  is  no  -power,  in 
the  absence  of  an  express  provision,  to  apply  capital 
moneys  arising  from  one  part  of  the  settled  estate  in 
discharge  of  Incumbrances  on  another  part.  I  think 
that  that  would  be  taking  too  narrow  a  view  of  the  Act. 
It  has  been  dedded  by  Pearson,  J.,  in  In  re  Ohaytor^B 
Bettled  ISstatei  Act,  92  W.  R.  517,  25  Ob.  X>.  651,  that 
capital  moneys  arising  under  the  Act  may  t>e  applied  in 
the  discharge,  purchase,  orTsdemption  of  incumbrances 
which  affect  only  a  part  of  the  settled  land. 

The  question  which  I  have  now  to  consider  is  whether, 
when  the  capital  money  arises  from  the  part  of  the 
settled  land  which  is  subject  to  the  charge,  I  ean  apply 
it  in  discharge  of  'the  incumbrances  affecting  the  other 
part.  There  is  no  restriction  expressly  imposed  by  the 
Act,  and  it  seems  to  me  that.  In  the  absence  of  express 
restriction,  I  ought  not  to  hold  that  there  is  no  such 
power,  and  that  the  Teal  answer  to  any  dlffioulty  which 
arises  out  of  the  euppositlon  of  the  existence  of  such  a 
power  is  that  It  is  not  to  be  exercised  arbltmrily  by  the 
tenant  for  life,  hut,  under  section  53,  is  to  be  exercised, 
as  all  the  other  -powers  are,  irith  a  due  regard  to  the 
interests  of  all  -parties  entlfled  under  the  settlement. 
By  that  section  the  tenant  for  life  is,  in  relation  to  the 
exercise  of  such  a  power,  to  be  "  deemed  to  be  in  the 
position,  and  to  have  the  duties  and  liabilities, 'Of  a 
trustee  for  those  parties."  Ttterefore  it  is  his  duty.  In 
exercising  the  discretion  which  is  vee-ted  in  him  under 
the  Act  as  to  the  application  of  oapitnl  -moneysi  to 
consider  whether  he  is  unduly  prejudicing  any  of  the 
parties  by  the  proposed  exercise  of  that  discretion,  and 
if  he  is,  then  it  *  would  not' be  proper  so  to  exercise  the 
discretion;  but  where  it  is  a  matter  of  doubt,  in  the 
absence  of  any  reason  for  supposing  that  the  discretion 
is  unfairly  exercised,  then  that  dleoretlon  ought  to 
prevail.  I  may  illostrate  that  by  n  f  erenoe  to  the  mode 
in  which  the  income  arising  during  the  term  of  1,000 
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^ears  is  to  be  applied  in  the  preeent  case.  It  is«  lea?iiig 
out  the  debts,  faneral  and  testamentarj  ezpensest 
legades,  and  annuities,  to  be  applied  in  payment  off  of 
mortgage  debts  on  the  fonr  estates  in  the  following 
order:  Staffordshire,  Leloestershire,  Oheshire,  and 
Lancashire.  I  think  it  would  hardl/  be  disputed  that 
the  capital  monej  arising  from  the  Lancashire  estate 
•could  be  applied  in  discharge,  at  the  disoretion  of  the 
tenant  for  life,  of  incumbranoes  on  the  Lancashire 
estate,  notwithstanding  the  direction  of  the  will  as  to 
the  proceeds  of  the  income  arising  daring  the  term  of 
1,000  years.  I  think  that  the  point  has,  in  substance, 
been  decided  already  by  Chitty,  J.,  in  the  oaee  of  Clarke 
▼.  Thornion,  35  W.  R  603,  35  Oh,  D.  307,  with  re. 
ference  to  improrements.  There  the  will  had  thrown 
the  improvements  on  the  income,  and  yet  it  was  held 
that,  notwithstanding  the  express  provision  made  by  the 
wHl,  the  tenant  for  life  had  a  right  under  the  Act  to 
ha?e  capital  moneys  arising  onder  the  Act  applied  for 
improTements.  It  seems  to  me  that  the  reasoning 
which  prevailed  in  that  case  with  reference  to  improve- 
ments would  also  prevail  so  as  to  enable  incumbrances 
on  the  Lancashire  estate  to  be  paid  o£E  out  of  capital 
moneys  arising  nnder  the  Act,  in  priority  to  the 
Staffordshire  estate  for  example,  although  the  income 
which  arises  under  the  trusts  of  the  term  of  1,000  years 
can  only,  under  the  terms  of  the  will,  be  applied  in 
paying  off  incumbrances  on  the  Lancashire  estate  in  the 
last  place,  and  after  all  the  incumbrances  on  the  three 
other  estates  are  satisfied. 

Then,  again,  the  contention  on  behalf  of  the  persons 
interested  in  the  Staffordshire  estate  is,  that  it  the 
capital  money  is  taken  and  applied  in  improvements  on 
the  Leioestershire  estate  or  is  taken  and  applied  in  pay- 
ment of  incumbrances  on  the  Leioestershire  estate,  the 
persons  who  are  entitled  to  the  Staffordshire  estate  will 
be  deprived  of  a  certain  amount  of  income  during  the 
term  of  1,000  years  which  would  be  available  for  pay- 
ment of  tho  debts  on  the  Staffordshire  estate.  Now 
there  might  be  circumstances  under  which  that  argu- 
ment would  deserve  the  very  greatest  weight.  Suppose, 
for  example,  that  the  Staffordshire  estate  was  so  heavily 
incumbered  that,  according  to  reasonable  calculation, 
the  whole  of  the  income  available  during  the  1,000 
years  would  be  required  to  discharge  those  incum- 
brances ;  then  it  seems  to  me  that  it  would  not  be  a 
fair  exercise  of  the  discretion  vested  in  the  tenant  for 
life  to  take  the  moneys  arising  from  the  Lancashire 
estate  and  pay  off  the  debts  of  the  Lancashire  estate  in 
the  first  instance ;  but  if  the  Staffordshire  estate  is  only 
moderately  incumbered,  and  there  are  ample  means 
nnder  the  term  of  1,000  years  for  payiog  off  the  mort- 
.gages  on  the  Staffordshire  estate,  then  the  only  result 
is,  that  instead  of  the  Staffordshire  mortgages  being 
paid  off  quickly  under  the  term  of  1,000  years,  a  little 
longer  time  will  be  required  for  their  complete  dis- 
charge, and  it  would,  as  it  seems  to  me,  be  a  fair  ques- 
tion for  the  tenant  for  life  to  consider  which  course 
would  be  most  for  the  benefit  of  all  parties  interested 
in  the  settled  estate,  and  if  he  comes  to  the  conclusion, 
in  the  exercise  of  a  fair  discretion,  that  it  is  bettor  that 
the  money  should  be  applied  in  payment  off  of  incum- 
brances, or  for  the  purpose  of  improvements,  then  I 
think  that  there  is  power  so  to  do,  and  that  the  disoie- 
ought  not  to  be  interfered  with. 

I  might  give  other  illustrations  of  the  same  thing. 
If,  for  extmple,  the  Leioestershire  estate  was  heavily 
incumbered,  as  I  understand  it  is,  and  if  it  were  sought 
to  apply  such  a  large  amount  of  the  capital  moneys  that 
the  Staffordshire  estate  would  practically  be  deprived  of 
any  benefit,  then  I  should  not  think  that  a  fair  exercise 
of  discretion ;  but  if  it  is  simply  a  question  of  the  time 
at  wbioh  the  Staffordshire  estate  will  be  aiscbarged,  and 
the  effect  of  applying  the  money  in  the  way  proposed 
will  merely  be  to  postpone  for  a  little  longer  the  com* 


plete  disohaige  of  the  Staffordshire  estate,  then  I  dioald 
consider  that  that  would  be  a  fair  matter  for  the  exttdn 
of  the  discretion  of  the  tenant  (or  life.  I  give  these 
instances  simply  as  general  illustrations  of  the  way  la 
which  I  view  the  Act 

It  seems  to  me,  on  the  whole,  that  there  is  notiiiBg 
in  the  Act,  either  as  regards  the  appUcatioo  of  the 
capital  money  for  the  purchase  of  laud  or  for  the  p«- 
pose  of  paying  off  incumbranoas,  which  prefsoli  m 
from  saying  that  there  is  power  to  do  what  is  sought  to 
be  done ;  and  that  it  is  a  matter  for  the  diaention  d 
the  tenant  for  life,  to  be  exercised  in  aooordanoe  vith  the 
provisions  of  section  63,  In  each  case  as  to  whether  the 
particular  application  ought  to  be  made.  I  thiaki 
therefore,  in  this  case,  it  not  being  allsged  that  any- 
body will  be  irretrievably  prejudiced  by  the  propoeel 
application,  that  I  may  say  that,  as  regardi  the  ospitel 
moneys  arising  from  one  moiety  of  the  LukOsiUfe 
estate,  they  may  be  applied  for  the  improfemeat  ot  the 
Leicestershire  estate,  and  there  must  be  a  deditsfcioii  to 
that  effect.  There  wttl  also  be  a  direction  that  the  eoefei 
of  and  incidental  to  this  application,  inoladiog  theooefei 
of  the  tenant  for  life,  and  her  solicitor  and  8arf^jor,iB 
the  preparation  and  carrying  out  of  the  neeeMiy 
schemes,  may  be  taxed  as  between  solicitor  and  dieat, 
and  paid  out  of  capital  moneys  arising  (fon  the 
Leioestershire  and  one  moiety  of  the  Lanoaehlie  eititea 

Solicitors,  Smith,  Fawdon,  A  Lwr,  agents  for  7. 
WHght,  Leicester;  Bower,  CoUon,  A  Bower ;Bfih 
Benley,  A  Bweti,  tot  Layeock,  Dymn,  it  lf«ffA% 
Huddersfield ;  Bvane,  Fo$Ur,  A  Wadham. 


Q.  R  Div.  (Fry,  LJ.,  • 

r.j.)  r 


Jan.  SO. 


and  ICathew, 

Esa.  9.  Judge  of  thb  Bloomsburt  Coinmr 
GouBT.  (a.) 
County  court^Looal  JuriidUstion'^AdnUaiMlM^frO' 

ceeding^'-^UetropolUan  county  court  dU/tridn-G^Ji 

CourU  Act,  1888  (51  db  62  Fid.  c  48),  at.  74, 7S,  84. 

aedion  84  of  the  County  CourU  Act,  1888,  Mt  ^ 
oon$trued  a$  forming  an  exception  to  eedkm  7S|  n^ 
eedion  8.  There/ore,  where  the  plaintiff  or  (hi  <i0M- 
ant  in  cutminittraiion  proceedinge  earriee  on  ^^'^ 
within  the  diitrici  of  a  mdropoliian  counfy  eosr(  Ae 
fudge  of  thai  court  hae  jari$dict4on,  notwithtandi^ihd 
neither  the  deoeaeed  nor  hi$  eaeecutor  had  their  fieetv 
abode  within  that  diitHci. 

Order  niii  in  the  nature  of  a  mandamui  calling  npos 
the  judge  of  the  Bloomsbury  Oounty  Ooart  to  ih^ 
cause  why  he  should  not  hear  and  determine  oertfi^ 
administration  proceedings.  * 

In  October,  1889,  one  Taylor,  a  creditor  of  Bishni 
Cattle,  deceased,  commenced  by  plaint  in  the  Blooai- 
bury  County  Court  proceediagi  for  the  administntloe  a 
his  estate,  making  Mrs.  Cattle,  the  widow  and  ^^j^ 
of  the  deceased,  defendant  to  the  proceedhiga  The 
deceased  in  his  lifetime,  and  Mrs.  Cattle  subseqtwatly. 
resided  at  Holloway,  outside  the  distriot  of  the  Blooai- 
bury  County  Oourt»  but  within  the  metropolitan  diitziej^ 
The  deceased  carried  on  business  within  the  dittdet  tf 
the  Bloomsbury  County  Court,  and  so  did  his  wf 
after  his  death.  Taylor  also  carried  on  business  withu 
the  same  district 

By  section  74  of  the  Oounty  Courts  Aot,  18w- 
**  Except  where  by  this  Aot  it  is  othenriee  profi^^ 
every  action  or  matter  may  be  commenced  in  the  oonrt 
within  the  dUtriet  of  which  the  def  ^od'tot,  or  one  of 

(a.)  Reported  by  F.  G.  RucKia,  E^q.,  BarristofH*-Uf« 
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tho  defendants,  shall  dwell  or  carry  on  hit  bnsiness  at 
tbe  time  of  commsneing  the  action  or  matter."  ' 

By  seotton  75 :  ^  The  proTisions  of  the  next  preceding 
^aetiaii  shall  not  i^plj  to  any  of  the  foUowtng  pro- 
oeedings ;  bnt  •  •  •  (S)  Proceedings  for  the  admin- 
Istiation  of  the  assets  oi  a  deceased  person  shall  be 
tabenin  the  oonrt  within  the  distriet  of  which  the 
deooased  person  had  his  last  place  of  abode  in  England, 
•r  in  which  the  executors  or  administrators,  or  any  one 
of  them,  shall  have  their  or  his  place  of  abode.'* 

By  section  84 :  ^*  Where  a  plaintiff  shall  dwell  or 
earry  on  bnainess  in  the  district  of  the  Bloomsbnry 
Oounty  Court  of  Middlesex,  or  in  the  district  of  the 
Btompton  Ctonnty  Oonrt  of  Middlesex"^ — and  so  on, 
eniUMntln^  all  the  metropolitan  county  court  districts 
"^"amd  the  defendant  shall  dwell  or  carry  on  bnsiness  in 
the  district  of  aoy  of  the  said  courts,  the  action  or 
auitter  may  be  commenced,  and  all  proceedings  thereon 
taken  and  had,  either  in  tbe  court  of  the  district  in 
which  the  plaintiff  shall  dwell  or  carry  on  business,  or 'in 
the  court  of  tbe  district  in  which  the  defendant  shall 
dwell  or  earry  on  business." 

Tbe  county  oonrt  judge  thought  that,  inasmuch  as 
aeftter  the  deceassd  nor  his  executrix  had  their  place  of 
abode  within  the  district  he  was  precluded  by  sub-section 
3  of  aection  75  from  entertaining  the  proceedings,-  and 
therefore  declined  to  hear  the  matter. 

^m  c7.  Lowe^  for  tho  defendant  in  the  administration 
proceedings,  showed  cause—The  county  court  Judge 
lightly  deolined  jurisdiction.  Section  74  is  a  general 
rale  applying  to  *'  every  action  or  matter."  Ssctiou  84 
naco  tbe  same  words,  **  the  action  or  matter  "  ;  and  the 
effect  of  section  84  is  to  modify  the  general  rule  in  its 
appUoation  to  tbe  metropolitan  district.  Section  75,  on 
the  other  hand,  deals  with  Tarious  special  "proceed- 
ings^" which  are  neither  actions  nor  matters  within  the 
meaning  of  aection  74 ;  and  sub- section  3  deals  with 
administration  proceedings.  Section  75  thus  stands 
quite  apart  from  section  74,  and  its  operation  is  not 
modifLed  by  aection  84. 

iSSaee-JaisfS,  for  the  plaintiff  in  the  administration 
pRMcedings,  was  not  called  upon  to  argue. 

F&T,  Ii.J. — ^The  question  is  as  to  the  jurisdiction  of 

the  jnidge  of  the  Bloomsbury  County  Court  to  entertain 

these  administrstion  proceedings,  which  are  brought  by 

Taylor,  who  carries  on  businesd  within  the  district  of 

tli^  court,  agsiost  Mrs.  Cattle,  who  also  carries  on 

bnsiness  within  the  same  district    It  is  necessary  to 

consider  the  sections  of  the  County  Courts  Aot,  1888, 

By  the  interpretation  clause  (section  186),  **  action " 

shiiU  include  suit,  and  shall  mean  CTcry  proceeding  in 

the  court  which  may  be  commenced  by  plaint;    and 

**  matter "    shall    mean    etery    proceeding     in     the 

oonrt  wbieh    may  be  commenced  otherwise  than   by 

plaint.       Therefore    the    two    words     "action"    and 

''matter''  include  all  possible  proceedings  which  may 

be  commenced  in  the  court    Section    74    says  that, 

except  where  by  the  Act  it  is  othsrwise  provided,  etery 

action  or  matter  may  be  commenced  in  the  court  within 

the  dlatriet  of  which  the  defendant  dwells  or  carries  on 

bnriniwe.    Section  75  makes  an  exception  to  section  74. 

It  saye  that  the  prorisions  of  that  section  *'  shall  not 

apply  to  any  of  the  following  proceedings."    The  word 

**pnceedings"  here  is  a  single  word  used  to  express 

boOi  actions  and  matters.      Sub-section  3  says   that 

ndwialstiation  proceedings  shall  be  taken  in  the  court 

In  the  district  of  which  the  deceased  had  his  place  of 

abode  or  the  executor  has  his  place  of  abode.    In  the 

pteseat  case  the  place  of  abode  of  the  deceased  and  that 

el  the  exeentrix  are  outside  the  district  of  the  Blooms- 

bay  Oboaty  Conrt 

Thea  soetion  84  saye  that  where  the  plaintiff  dwells 
CK  canies  on  business  in  the  district  of  any  metropolitan 
eooBty  court,  and  the  defendant  dwells  or  carries  on 


bnsiness  in  the  district  of  any  metropolitan  county 
court,  the  action  or  matter  may  be  commenced,  and  aU 
proceedings  thereon  taken,  either  in  the  court  of  the 
district  in  which  the  plaintiff  dwells  or  carries  oa 
business  or  in  the  court  of  the  district  la  whioh  the 
defendant  dwells  or  canies  on  business.  If  this  section 
applies,  the  judge  has  jurisdiction.  In  my  opinion  it 
does  apply.  It  is  said  that  section  84  constitutes  an 
exception  to  section  74f  and  not  to  section  75.  But 
section -84  is  a  local  prorision,  the  two  other  ssctions 
being  generally  applicable  to  the  whole  country.  I  see 
no  reason  why  section  84  should  not  apply  to  adminis- 
tration proceedings  as  well  as  to  other  prooeedings.  I 
think  that  section  84  is  not  only  an  exception  to  section 
74,  bnt  also  to  section  75.  I  am  therefore  of  opinion 
that  the  county  court  judge  had  jurisdiction. 

Mathvw,  J. — ^I  am  of  the  same  opinion.  I  think  that 
section  74  stands  clear  of  section  84,  and  that  section  75 
equally  stands  dear  of  section  84. 

Ordtr  dbioluie. 

Solicitors  for  the  plaintiff,  ilfann  Jt  Taylor. 

Solicitor  for  the  defendant,  T.  A»  Lee. 


OOtttt  Of  HpyiaU 

From  Chan.  Dlv.  Feb.  11. 

A  r0  Bbighton  axd  Dxkr  Bailwit  Co.  (a.) 

Bailivay  eompany'^Seheme  of  arrangement-^AtierU  of 

preference  ehareholdere-^Ordinary  eharee  eplU  into 

preferred  and  deferred  half-eharee^Bailway  Com-' 

paniee  Ad,  1867  (80  <6  31  Ftef.  e.  127),  u.  IS,  17^ 

Companiee  Claueee  Ad,  1868  (26  A  87  Vid.  e.  118), 

s.  l^^BrigMon  and  Dyke  Eailway  Ad,  1877  (40  Jb 

41  Vid.  e.  dxxxix.),  m.  10—13,  17. 

A  railway  company,  hy  iU  epecial  Ad,  wa$  empowered 

to  difride  any  eKare  in  He  capital  inio  a  preferred  half^ 

thare  and  a  deferred  half-ehare:  the  diifidend  which 

would  have  been  payable  on  an  entire  ehare  to  he  applied, 

firet,  in  payment  of  a  dividend  not  exceeding  five  per 

cent  per  annum  on  the  preferred  half^ehare,  and  the 

remainder  {if  any)  on  the  deferred  half-thare;  each 

preferred  half  ehare  to  he  entitled  to  evih  dividend  in 

priority  to  the  deferred  haJf^sharee  hearing  the  eame 

number  :  the  several  half^sharee  to  he  half'tharee  in  the 

capital  of  the  company,  and    every   two    half^eharee 

{whether  preferred  or  deferred,  or  one  of  eash)  held  hy 

the  same  person,  to  confer  euch  right  of  voting  at  med* 

inge  of  the  company,  and  to  have  all  euch  dher  rights, 

liahiliUes,  and  incidents  as  oUaohed  or  were  incident  to 

an  entire  share. 

The  share  capital  of  the  company,  on  its  ineorpora* 
tion,  consisted  exdusively  of  ordinary  shares.  The 
company,  in  exercise  of  the  power  in  that  behalf  con* 
tained  in  its  special  Ad,  divided  a  part  of  its  shares  inta 
preferred  half'Sharee  and  drferred  haif-shares.  The 
directors  of  the  company  subsequently  prepared  and  flied 
a  scheme  of  arrangement  ufith  the  creditors  of  the  com^ 
pany. 

held  {reversing  North,  J.),  that  the  holders  of  pr^erred 
half-shares  were  not  preference  shareholders  nor  a  close 
of  preference  shareholders  within  the  meaning  ofsedion 
18  of  the  BaUway  Companies  Ad,  1867,  and  therefore 
that  it  was  not  necessary  to  procure  tJ^eir  assent  as  such 
to  the  scheme  of  arrangement,  in  the  manner  required  hy 
that  sedion. 

Appeal  from  North,  J. 

(a.)  Bepoited  by  M.  J.  BiaxBi  Esq.,  Banistet-at-Law. 
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Oou&T  OF  ApniL. 


By  the  Brighton  and  Dyke  Railway  Act.  1877  (40  k 
41  Viot.  c.  olxzziz.)*  the  Brightoa  and  Dyke  Railway 
waa  incorporated  as  a  company,  with  a  capital  o(  £72,000 
fn  7,200  Bharee  of  £10  each.  The  eharea  were  all 
ordinary  ahares.  Section  10  of  this  special  Act  gave 
the  company  power,  with  the  authority  of  three-fonrths 
of  the  votes  of  the  shareholders  at  a  general  meeting 
of  the  company  specially  convened  for  that  purpose, 
'*  to  divide  any  share  in  their  capital  into  half-shares, 
of  which  one  shall  he  called  'preferred  half-share,' 
and  the  other  shall  be  called  '  deferred  half-share.* " 
Section  11  enacted  that  "the  dividend  which  wonld 
•  .  •  be  payable  on  any  divided  share,  if  the  same 
had  continued  an  entire  share,  shall  be  applied  in 
payment  of  dividends  on  the  two  half- shares  in  manner 
following — «.e.,  first,  in  payment  of  dividend  after  such 
rate  not  exceeding  five  per  cent,  per  ^nnum  as  shall  be 
determined  once  for  all  at  a  general  meeting  of  the 
company  •  •  •  on  the  amount  for  the  time  being 
paid  up  on  the  preferred  half-share,  and  the  remainder 
(if  any)  in  payment  of  dividend  on  the  deferred  half- 
ahare.  •  .  • "  Section  12  enacted  that  "  each  pre- 
ferred half-share  shall  be  entitled,  out  of  the  profits  of 
each  year,  to  the  dividend  which  may  have  been 
attached  to  it  by  the  company  as  aforesaid,  in  priority 
to  the  deferred  half-share  bearing  the  same  number." 
Section  13  provided  for  the  registration  of  each  half- 
share  and  tiie  issue  of  certificates  of  each  half -share 
bearing  the  same  number  as  the  certificate  of  the 
original  entire  share.  Section  17  enacted  that  "the 
several  half- shares  under  this  Act  shall  be  half -shares 
in  the  capital  of  the  company,  and  every  two  half-shares 
(whether  preferred  or  deferred,  or  one  of  each)  held  by 
the  same  person  shall  confer  such  right  of  voting  at 
meetings  of  the  company,  and  (subject  to  the  provisions 
hereinbefore  contained)  shall  confer  and  have  all  such 
other  rights,  qualifications,  privileges,  liabilities,  and 
incidents  as  attach  and  are  incident  to  an  entire  share." 

The  company,  under  the  power  conferred  by  section 
10  of  their  special  Act,  had  "  split ''  4,960  of  the  shares 
into  2,480  preferred  half-shares  and  2,480  deferred  half- 
shares,  leaving  2,240  shares  *'  unsplit " ;  the  preferred 
half-shares  to  have  a  five  per  cent,  dividend.  Subse- 
quently, the  company  being  unable  to  meet  its  engage- 
ments with  its  creditors,  the  directors  prepared,  and  on 
the  11th  of  December,  1889,  filed,  a  scheme  of  arrange- 
ment under  section  6  of  the  Railway  Ck)aipanie8  Act, 
1867  (30  &  31  Yict.  c.  127),  and  that  scheme  was,  on  the 
23rd  of  December,  1889,  submitted  to  an  extraordinary 
general  meeting  of  ordinary  shareholders  specially 
called  for  that  purpose,  and  was  assented  to  by  a  large 
majority  of  the  shareholders. 

On  the  2nd  of  January,  1890,  the  directors  presented 
a  petition,  under  section  16  of  the  Railway  Oompanies 
Act,  1867,  for  the  confirmation  of  the  scheme  by  the 
court.  The  petition  was  opposed  by  a  minority  of 
shareholders  who  objected  to  the  scheme. 

North,  J.,  ordered  that  the  petition  should  stand 
over  generally  for  the  purpose  of  enabling  the  directors 
to  procure  tbe  assent  of  preference  sbareholdera  in 
accordance  with  the  Act  of  1867. 

The  question  in  issue  was  whether  or  no  the  holders 
of  preferred  half-shares  were  preference  shareholders  or 
a  class  of  preferenca  shareholders  within  the  meaning 
of  section  12  of  the  Act  of  1867,  which  section  enacts 
as  follows: — "The  scheme  shall  be  deemed  to  be 
assented  to  by  the  guaranteed  or  preference  share- 
holders of  the  company  when  it  is  assented  to  in 
writing  as  follows  —if  there  be  only  one  class  of 
guaranteed  or  preference  shareholders,  then  by  three- 
fourths  in  value  of  that  class ;  and  if  there  are  more 
classes  of  guaranteed  or  preference  shareholders  than 
one,  then  >y  three-fourths  in  valae  of  each  of  such 
Class.'* 

The  only  other  section  of  the  Act  of  1867  material 


to  be  retoied  to  is  aeetion  17,  which  provides  si  IM- 
lows: — "After  hearing  the  directors  and  any  orsdifcon, 
shareholders,  or  other  persona  whom  ths  conrttiiiBki 
entitled  to  be  heard  on  the  application,  the  oout,!! 
satisfied  that  the  scheme  has  been«  within  three  months 
after  the  filing  of  it,  ^  •  .  assented  to  as  reqsini 
by  this  Act,  and  that  no  sulfident  objection  to  tte 
scheme  has  been  established,  may  confirm  the  soheois.'* 

The  Oompanies  Olauses  Act,  1863  (26  ft  27  Yiot,  c 
118),  by  section  13  enables  any  company  which  is  bjiti 
special  Act  authorised  to  raise  any  additional  sua  by 
the  iflsne  of  new  preference  shares  to  create  and  inas 
new  shares,  either  ordinary  or  preference ;  and  sectioa  U 
provides  that  "  the  preference  shares  so  issued  ihiU  bs 
entitled  to  the  preferential  dividend  or  interest  sadgBsd 
thereto  out  of  the  profits  of  each  year,  in  priority  to  tbs 
ordinary  shares    •    •    •    of  the  company ." 

The  dhrectors  appealed  from  the  decision  of  North,  J. 

Cozmi'Hardy^  Q.O,,  and  (7rotveiior  Woodt,  for  the 
appellants.— The  Regulation  of  Railways  Act,  1868  (31 
ft  32  Yict.  c.  119),  s.  13,  gives  power  to  railway  eon* 
panics  which  have  paid  a  dividend  on  their  ordiasij 
stock  of  not  less  than  three  per  cent,  per  annum  to  spiit 
their  ordinary  stock  into  preferred  and  deferred  ordinu; 
stock.  Though  that  Act  does  not  apply  to  this  com- 
pany, yet  the  provioions  as  to  splitting  are  limUstto 
those  contained  in  the  special  Act  of  this  compnj. 
The  holders  of  preferred  half-shares  are  not  holden  of 
preference  shares,  nor  a  class  of  preference  diarehoUien 
within  the  meaning  of  section  12  of  the  Act  of  18(7, 
therefore  it  is  not  necessary  that  their  assent  shoald  bs 
obtained  as  such,  in  the  manner  required  by  thit 
section.  The  directors  have  obtained  the  assent  of 
ordinary  shareholders  as  required  by  section  13  of  tbe 
Act  of  1867.  The  holders  of  tbe  preferred  half-duns 
are  really  only  ordinary  shareholders.  Preference  ihsre- 
holders  are  those  who  are  entitled  to  take  oat  of  the 
profits  a  preferential  dividend  in  priority  to  tbe  ordinsrx 
shareholders :  section  14  of  the  Oompanieb  Olausss  Aet, 
1863.  If  these  preferred  half*shares  are  to  be  ooo- 
sidered  to  be  preference  shares,'  then  stock  of  tbe  tame 
kind  is  to  be  considered  as  preference  stock,  and  might 
be  invested  in,  as  such,  by  trustees  under  tbe  Trsit 
Investment  Act,  1889  (52  ft  53  Vict.  c.  82),  a  S  (9) ; 
whereas  it  is  obvious  such  an  investment  was  nsfer 
intended  to  be  authorised.  The  shares  in  this  company 
have  not  in  fact  been  all  split. 

8,  SUphtni^  for  the  holders  of  some  of  the  preferred 
half-shares,  contra, — ^Tbe  company  have  treated  the 
holders  of  preferred  half-shares  as  preference  sbsze- 
holders  in  tbe  ordinary  sense.  In  their  drculara  they 
speak  of  these  shares  as  *'  fixed  five  per  cent,  preferenos 
shares."  The  effect  of  "  splitting  "  is  that  the  preferred 
half-share  is  always  to  have  preference*  It  isapsi- 
ticular  class  of  preference  share.  The  power  of 
splitting  shares  in  this  company  depends  entirely  oa 
section  10  of  their  special  Act.  The  object  o(  this 
section  was  to  enable  the  company  to  create  a  cUn  of 
preference  shares  without  being  obliged  to  get  a  fresh 
Act  of  Parliament  for  that  purpose. 

Cozejii'Bardy,  Q.C,  replied. 

Cotton,  L.J.  —  I  don't  intend  at  present  to  ex- 
press any  opinion  as  to  what  might  be  tbe  rsenll 
in  a  case  where  all  tbe  shares  in  a  company  VkB 
this  had  been  split  ;  but  I  am  of  opinion  thst 
there  is<  not,  at  present,  in  tbis  company  a  dose 
of  preference  shareholders  witbiu  the  meaning  of 
seclion  12  of  the  Act  of  1867.  The  praoties  ot 
"  splitting "  shares  doei  not  seem .  to  have  been  la 
existence  in  1867,  but  what  we  have  now  to  decide  % 
whether  or  no  the  shares  in  this  company  wbiob  bsvs 
been  split,  under  the  power  contain^  in  the  spedsl 
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Act»  do  form  a  olass  of  preference  shares  within  the  Aot 
of  1867.  I  am  afraid  I  do  not  entertain  bo  clear  an 
oplnioii  on  the  point  as  my  learned  brethren  do;  for  the 
0peolal  Aot  of  this  company  does  not  nee  the  same 
nomenelatare  as  the  Aot  of  1868t  and  say  In  express 
terms  that  it  treats  part  of  the  split  shares  as  preferred 
ordinary  stock,  and  the  other  pact  as  deferred  ordinary 
etoek.  Bnt  in  my  opinion  it  cannot,  in  sabstanoe,  be 
•aid  tiiat  there  is  any  olass  of  preference  shareholders 
within  the  meaning  of  the  Act  of  1867,  because  in  the 
apecial  Act  there  is  nothing  mentioned  bnt  ordinary 
ahaxes,  and  there  is  no  statement  that  there  is  to  be  any 
preference  ehares  or  preference  stock  at  all. 

On  looking  at  the  special  Act  of  this  oompany  one 
sees  tiiat  two  of  these  hidf^sharee  do  not  together  oon- 
fltitnte  one  entire  share;  the  Aot  only  gives  the  holder 
of  two  of  these  half-shares  the  same  right  of  Toting  at 
meetinga  of  the  company  as  if  he  were  the  holder  of  one 
entire  share,  and  that  is  an  entirely  different  thiag  from 
enacting  that  two  of  the  half-shares  oonstitated  one 
entire  share.  That  seems  to  me  to  create  a  dii&onlty  in 
the  way  of  the  ^ew  taken  by  North,  J.,  for  how  can  it 
-be  said  that  there  is  any  olass  of  preference  shares 
where  no  preferenoe  shares  exist,  but  only  two  half- 
ahnrea,  which  when  held  by  one  person  gare  him  the 
same  right  of  voting  as  if  they  were  one  entire  share  P 

When  these  split  shares  were  introduced,  the  framers 

of  the  special  Aot  did  not  provide  as  to  whether  the 

two  halveo  were    to  be  considered  preferenoe  shares 

witiiSn    the   Act  of    1867  or  not      I  do    not    think 

tve  can  hold  them  to  be  so,  because  preference  shares 

are  described  by  the  Companies  Glauses  Act,  1863,  s.  14, 

aa  being  '*  entitle  to  the  preferential  diridead  or  in- 

teieet  assigned  thereto,  out  of  the  profits  of  each  year, 

in  priority  to  the  ordinary  shares  of   the  company." 

Bnt  that  ia  not  what  has  been  done  in  this  case ;  the 

diridend    attributable  to  the  ordinary  shares  ii  to  be 

igiven  to  the  split  shares,    but  then  that  diridend   is 

4eaH  with  in  this  way :  the  preferred  half  of  the  split 

share  is  to  have  a  fixed  diridend,  and  the  remainder  (if 

any)  is  to  go  to  the  deferred  half  of  the  split  share. 

Though,  therefore,  there  may  be  a  difference  of  ia- 

tereet  ae  between  the  holders  of  the  preferred  half-share 

and  tbe  holders  of  the  deferred  half-share  (which  may, 

in  the  opinion  of  a  Judge,  make  it  reasonable,  before 

eonifaRning   the  scheme,    that  ther3   should   be    some 

assent  of  the  holders  of  the  preferred  half -shares),  yet 

I  cannot  see  that  section  12  of  the  Act  of  1867  has  hit 

upon  the  holders  of   these  preferred    half-shares,    as 

ailher  preference  shareholders  or  a  class  of  preferenoe 

abareholderv. 

I  diifer,  therefore,  from  North,  J.,  in  the  view  that  he 
took— viz.,  that  the  assent  of  the  holders  of  the  pre* 
lerred  half-shares  is  reqaired  by  section  12  of  the  Act  of 
.  1867,  but  I  express  no  opinion  as  to  what  had  better  be 
done  if  ke  sees  that  there  is  any  difference  of  interest 
•between  the  holders  of  the  preferred  and  the  deferred 
balf-sbares. 

LnmLET,  L.J. — ^Nortb,  J.,  ordered  the  petition  to  stand 
over,  on  the  theory  that  tbii  company  contained  a  class 
of  persona  who  are  preference  shareholders  within  the 
Act  of  1867,  and  that  the  assent  of  that  class,  as  re- 
quired  by  section  12  of  the  Act  of  1867,  had  not  been 
obtained.  The  form  of  the  order  made  by  him  clearly 
shows  that  that  was  his  view.  Was  that  view  right  P 
In  my  opiafon  this  company  contained  no  class  of 
shatsHwJders  who  are  preference  shareholders  within 
tiw  meaning  of  the  Act  of  1867,  and,  therefore,  it  was 
notneceesary  to  obtain  the  assent  of  that  class  as  re- 
quired by  section  12  of  the  Act  of  1867. 

The  practice  of  "  splitting  '^  shares  has  originated  since 
1867 ;  it  seems  to  have  been  unknown  then.  That  U 
how  the  confasion  has  arisen  in  the  present  case.  The 
holders  of  the  preferred  half*8 bares  have,  no  doubt,  as 


between  themselves  and  the  holders  of  the  deferred 
half-shares,  a  priority,  bnt  they  are  not  what  is 
commonly  called  preference  shareholders,  and  they  are 
not  within  the  class  of  persons  denoted  by  that  expres- 
sion in  the  Act  of  1867.  I  think,  therefore,  that  North, 
J.,  erred  in  the  constmotion  he  pnt  on  section  12  of 
the  Act  of  1867.  When  the  petition  comes  before  him 
again,  he  will,  of  oourse,  have  to  deal  with  the  matter 
under  section  17  of  the  Act  of  1867,  and  these 
holders  of  preferred  half-shares  will  be  entitled  to  be 
heard  in  opposition  to  the  scheme.  It  will  be  the  duty 
of  the  Judge  to  see  that  they  are  not  unfairly  dealt  with, 
and  that  their  rights  are  snfAoiently  protected,  and  he 
may  decline  to  sanction  the  soheme  without  their  assent. 
That  is  all  within  his  power  under  section  17,  and  they 
are  sufficiently  protected  by  the  duty  cast  on  him  by 
that  section, 

LoPBB,  L.J. — tn  this  company  there  are  no  preference 
sharee  at  all ;  all  the  shares  are  ordinary  shares  which 
have  been  split  into  preferred  and  deterred  half-shares. 
Preferenoe  shares,  as  I  understand  the  definition  of 
them,  are  shares  which  give  the  right  to  the  holder  of 
them  to  receive  interest  thereon  in  priority  to  ordinary 
shareholders.  I  do  not  think  the  holders  of  these 
split  shares  are  in  that  position^  and,  therefore,  they  do 
not  come  within  section  12  of  the  Act  of  1857.  The 
practice  of  splitting  shares  does  not  seem  to  have  been 
known  in  1867,  and  the  Act  of  1867  was  passed  without 
any  reference  to  the  state  of  things  whioh  has  happened 
in  regard  to  this  company. 

Appwl  allowed. 

Solicitors  for  the  appellant  oompany,  Powdl  A 
Boger$. 

Solicitor  for  the  respondents,  F.  J.  Blake, 


From  Chan.  Div.  Dec.  7,  9,  10. 

ToMUK  V,  LucB.  (a.) 

Mortgage — Sale  hy  mortgagee — Miadeacripiion — Obm- 
pen$ation  to  purehaeer — Liability  of  mortgagee  to 
mortgagor-^Meaeure  of  damagee'^MintUei  of  jadg» 
ment. 

On  a  sale  of  a  building  estate  by  first  mortgagees,  the 
particulars,  which  tvers  prepared  bv  an  auctioneer 
employed  by  the  first  mortgagees,  eontainid  an  erroneotu 
statement  that  the  roads  on  the  property  were  kerbed  and 
sewered,  and  the  purchaser  claimed  an  d  obtained  com" 
pensation  in  re$pedt  of  this  misstatement 

Eefd,  that,  as  between  the  first  morfgagees  and  the 
second  mortgagees,  the  former  were  liable  to  the  latter, 
but  only  if,  and  so  far  as,  any  loss  had  been  occasioned 
by  the  misstatement ;  that  the  compensation  allowed  to 
the  purchaser  was  not,  however,  the  measure  of  that  loss  ; 
and,  therefore,  that  the  judgment  of  Kekewicb,  J.,  on  that 
point  (37  W.  It.  490,  41  Ch.  D,  573)  could  not  stand. 

Appeal  from  the  decieion  of  Kekewich,  J.,  reported 
37  W.  K.  490,  41  Oh.  D.  673. 

The  plaintiffs  in  this  action  were  second  mortgagees  of 
a  building  estate  which  had  been  sold  by  the  defendants, 
the  first  mortgagees,  under  the  power  of  sale  contained 
in  their  mortgage.  The  property  was  sold  in  lots,  and 
the  particalars  of  lots  2,  3,  and  4,  which  were  prepared 
by  the  defendants'  auctioneer,  contained  a  statement 
that  "all  roads  on  th?  property  are  constructed  in  the 
best  manner,  are  kerbed  and  sewered,  and  there  U  per- 
fect drainage.*'  Ihe  property  was  purchased  for 
£20,800,  but  the  purchaser  having  asoertained,  after  the 
sale,  that  the  above  statement  was  not  correot,  refused 

(a)  Beported  by  M.  J.  BuiXJt,  Esq.,  Barrister-at-Law. 
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to  complete  without  oompensation.  The  vendorfly  after 
some  negotiations  with  the  parohaser,  agreed  to  allow 
the  latter  to  deduct  £895  from  the  £20,800,  as  oompensa- 

tiODt 

The  pUiutifCs  by  this  action  olaimedt  as  against  the 
deff'isdants,  an  account  of  the  purohase-monejs,  on  the 
footing  of  wilful  default,  and  claimed  to  be  entitled  to 
charge  the  defendants,  in  taking  the  accounts,  with  the 
sum  of  £895,  as  part  of  the  purchase^money  which  the 
defendants  ou^ht  to  have  receiFed. 

Kekewich,  J.,  at  the  trial  of  the  action*  found  that,  as 
between  the  Tenders  and  the  purchaser,  the  sum  of 
£895  was  a  reasonable  and  proper  sitm  to  allow  the  pur- 
chaser as  compensation  in  respect  of  the  misstatements ; 
but  he  also  held  that,  in  taking  the  accounts  between  the 
plsintiffs  and  the  defendants,  the  defendants  ought  to 
be  charged  with  this  £895. 

The  defendants  appealed. 

Warmington,  Q,  C,  and  O.  Harris  Lea,  for  the  appel- 
lants.— ^The  misstatement  the  defendants  made  was  a 
misstatement  inducing  an  ioorease,  not  a  diminution  in 
the  price,  and  yet  the  Judge  below  has  held  that  the 
defendants  must  account  to  the  plaintiffs  for  the  whole 
£895.     [They  were  stopped.] 

Neville,  Q.G,^  and  Charles  Browne^  fox  the  plaintiffs, 
the  respondents.^-The  caee  was  argued  below  on  the 
point  as  to  whether  or  not  a  mortgagee  selling  under  a 
power  of  sale  was  responsible  for  the*  negligent  act  of 
his  agent,  and  for  loss  arising  therefrom.  It  is  quite 
possible  that  the  misstatement  may  result  in  a  loss  on 
the  purchase-moneys,  and  as  to  the  amount,  that  is  a 
question  of  qtianium.  It  seems  to  haFC  been  admitted 
in  the  court  below  that  the  plaintiffs  were  entitled  to 
the  whole  £895,  or  to  nothing.  We  are,  howeyer, 
willing  to  take  an  inquiry  now,  as  to  what  was  the  actual 
loss  arising  by  the  misstatement. 

Q,  Harris  Lea,  for  the  appellants,  did  not  object  to 
such  an  inquiry. 

CoTTOK,  L.J. — ^This  is  an  appeal  by  the  defendants 
Affbitifit  a  Judgment  of  Kekewich,  J.,  and  the  defendants 
are  appealing  as  to  the  exercise  of  a  power  of  sale  con- 
tained in  their  mortgage.  They  got  for  the  propertf  a 
bid,  and  a  contract  was  made  for  a  sum  of  £20,800. 
Unfortunately  the  conditions  of  sale  contained  a  state- 
ment by  the  auctioneers  of  importance.  It  was  this, 
that,  it  being  building  land,  and  to  a  certain  extent  pre- 
pared for  building,  "  the  roads  on  the  property  are  coq- 
sttucted  in  the  best  possible  manner,  are  kerbed  and 
sewered,  and  there  is  perfect  drainage."  The  purchaser 
found  out  that  that  was  not  correct,  and  he  coutended 
that  he  was  entitled  to  rescind  unless  some  allowance 
was  made  for  the  misstatement,  and  after  some  negotia- 
tion between  the  parties,  a  sum  of  £895  was  allowed  to 
be  deducted  from  the  purchase-money.  The  defendants, 
therefore,  did  not  get  the  whole  of  that  sum,  but  only 
£19,905,  and  the  plaintiffs,  who  are  second  mortgagees 
— whom  thf  refer e  we  may  treat  as  owners  of  the  eqaity 
of  redemption — said  that  that  ought  not  to  be  allowed, 
that  that  £895  ought  to  be  struck  out  and  disallowed : 
and  Cbey  put  it  in  this  way  by  their  pleadings,  and  I 
suppose  by  their  argument,  that  the  defendants,  the 
first  mortgagees,  were  answerable  for  that  £895  on  this 
ground,  that  they  were  answerable  for  what  they  re- 
oeived  or  for  what,  but  for  (heir  wilful  default,  they  might 
haFC  receiFed.  The  Jadgn  has  found  that  that  sum,  was 
a  sum  reasonably  and  properly  allowed  by  the  first 
mortgagees  in  order  to  a\oid  any  contest  with  the  pur- 
chaser. I  do  not  see  hew,  on  that  footing,  and  on  the 
oontfution  of  the  plalntifb,  that  sum  of  £895  could  be 
disallowed  to  the  first  mortgagees,  as  in  fact  it  has  been 
disallowed  by  Kekewich,  J.,  by  the  judgment  which  he 
gftFC.  On  what  exact  gMmnd  he  disallowed  it,  I  cannot 
nuderstand.    Probably  teiras  led  to  that  Judgment  by 


the  contention  on  the  one  side,  and  oa  the  other,  bsoanis 
the  defence  seems  really  to  haFC  been  Fery  much,  if  not 
entirely,  directed  to  this,  that  the  mortgagees,  mOing. 
under  their  power,  employed  a  competent  auetioQeer, 
and  were  not  answerable  for  any  blunder  whidi  the 
auctioneer  committed.  There  they  were  wrong,  and 
that  point,  I  think,  was  not  argued  before  us;  bat  I 
think  probably  that  Kekewich,  J.,  was  misled  in. 
his  Judgment  by  the  two  grounds  taken  on  both 
sides— on  both  the  plaintiffs  and  defendant's  sides 
—  but  certainly  we  cannot  agree  with  that  jadg- 
ment  as  being  a  correct  statement  of  the  law.  Wliit 
we  think  is  this,  that  the  mortgagees  whsn  they 
sold,  there  being  that  blunder  made  by  the  auctioneer,. 
were  answerable  for  any  loss  which  was  ocoasioDed  bj 
that  blunder.  It  may  be  that  there  was  none.  It  maj 
be  that  there  was  considerable  loss  occasioned  bj  it, 
beoauscy  of  course,  as  Kekewich,  J.,  says,  and  I  tUnlc 
righUy,  in  an  estate  like  this,  the  question  whether  the 
roads  were  properly  made  throughout,  and  whether  the 
things  stated  to  haFe  been  done  had  boen  done,  was  en 
important  matter,  and  he  finds,  as  agataist  the  mort- 
gagees, the  Falue  of  the  misstatement  to  be  £895.  I 
think  the  Falue  of  the  misstatement  was  this-whii 
would  haFC  been  giFon  by  a  purchaser  for  the  propextj 
if  it  had  been  properly  desoribed-^hat  is  to  say,  if  the 
fact  that  the  roads  had  not  been  kerbed  and  sewered,  hid 
been  stoted  P  In  other  words,  the  difference  betvean 
£19,905  and  that  which  would  have  been  giren  if  the 
property  had  been  properly  described.  The  loss  ocei- 
sioned  is  a  matter  of  fact,  and  in  my  opinion,  there- 
fore, the  judgment  is  not  right  in  treating  the  defend- 
ants, the  mortgagees,  as  answerable  for  this  £895  ai  • 
sum  which,  but  for  their  wilful  defaalt,  they  might  hsie 
receiFed.  That  being  so,  we  must  disafftrm  tbejodg- 
ment.  The  plaintiff,  when  he  found  that  we  intimated 
our  opinion  against  the  Fiew  taken  by  Kekswicb,  Jh 
asked  for  an  inquiry  as  to  what- the  damages  were,  end 
this  was  not  objected  to  on  the  bther  side.  What 
ought  to  ba  done,  we  think,  is  to  direct  an  inquiry,  and 
Fry,  L. J.,  has  prepared  and  will  read  the  terms  o(  the 
order  which  we  are  prepared  to  make.  We  mnst  aieei- 
tain  what  really  was  the  loss  occasioned  by  this  «»• 
statement.  lu  our  opinion  the  mortgagee  exerdilng  the 
power  of  sale  is  answerable  for  that  loas.  Fry,  lJ*i 
has  also  prepared  minutes  dealing  with  the  costs.  The 
Fiew  taken  iu  those  minutes  is,  £  think,  a  oorreet  one. 
The  first  mortgagees  haFe  their  costs  up  to  and  is- 
clndiDg  the  trial,  then  thU  inquiry  will  be  directed; 
and  his  lordship  has  framed  the  minutes  in  such  a  wty 
that  it  will  not  be  necessary  for  the  matter  to  cone 
back  to  us,  but  iu  accordance  with  the  result  of  ^ 
inquiry  will  the  costs  of  the  inquiry  be  borne. 

BowBN,  L.J.— I  am  of  the  sam«i  opinion  as  O^ttos, 
L  J.  I  agree  with  the  order  as  framed  by  Fry,  L.J*  ' 
do  not  agree  with  the  Judgment  of  Uie  court  below,  er 
with  the  reasoning  of  it.  I  do  not  think  that  reasonisg 
is  the  proper  line  of  reasoning  to  apply  to  ths  facta  of 
this  case,  and  as  the  case  below  ha^i  beeu  reported  ai  as 
authority  with  respect  to  the  measure  of  oompensaJioOrf 
think  that  that  case  and  the  reasoning  of  it  must  be 
taken  to  be  OFerrnled,  and  to  be  no  longer  an  >*i^^5^[ 
so  far  as  it  stands  upon  the  records  of  the  court.  Bwr 
on  the  other  hand,  we  must  recollect  that  this  •otioahtf 
got  into  a  tangle,  owing,  I  think,  to  the  way  ia  which  » 
wa^  presented  to  Kekewich,  J.,  at  the  trisU  ••d  "J  , 
which  he  was  Ird  to  adopt  the  line  of  reasoning  «hic&  ^ 
turns  out  really  not  t^  be  applicable  to  the  caie.  t  , 
agree  that  the  true  meaanre  of  damages,  or  the  if9» 
meaaure  of  allowance  I  ought  to  say,  ia  that  which  hsa 
been  stated  by  the  Lord  Justice  and  embodied  in  the 
order.  The  only  point  upon  which  I  hare  some  healti* 
lion  is  this.  I  am  not  certain,  if  I  had  been  atttbg  hy 
my  own  unaided,  I  will  not  say  light,  but  twiligh«» 
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that  I  ahoald  have  oome  to  the  same  oonoltisioiL  as  to  the 
coats  of  the  trial  below.  It  is  a  matter  with  whioh  my 
brotheie  are  so  Infinitely  better  fitted  to  deal  with  than 
I  am.  that  I  willingly  yield  my  view  on  this  point  to 
theirs. 

"Fkt,  L.  J. — [The  Lord  Justioe  read  the  minntes  whioh 
are  given  below,  and  proceeded : — ]  I  am  of  the  same 
opinion.  It  does  not  appear  to  me  that  the  reasoning  of 
Sekewioh,  J.,  can  be  maintained.  I  am  not  able  myself 
to  follow  it.  I  think  the  learned  oonnsel  who  appeared 
ior  the  respondents  are  quite  right  in  the  course  which 
they  took  in  not  insisting  upon  maintaining  the 
jadgment  as  it  stands.  Then  arises  the  question  of 
inqniiyt  and  as  to  this  we  were  relicTed  of  much  diffi- 
culty 1^  the  appellanta'  counsel  not  objecting  to  that 
inquiry.  The  case  was  evidently  in  a  very  tangled 
€onditicn»  partly  by  reason  of  the  way  in  which  it  had 
been  eonducted  in  the  court  below,  and  partly  by  reason 
of  the  admissions  whioh  seem  to  have  been  made  on  both 
sides  ;  but  under  the  circumstances  of  the  case  I  think 
the  minutes  of  the  Judgment  which  I  have  already  read 
are  the  lighv  ones  for  this  court  to  pronounce. 

With  regard  to  the  question  of  costs  in  the  court 
below,  I  agree  with  Cotton.  L.J.,  and  for  this  reason.  It 
appears  to  me  that  the  plaintiffs  came  with  an  entirely 
false  view  of  their  case,  thsir  pleadings  stating  a  claim 
to  £895  aa  a  specific  disallowance,  and  they  claimed  to 
iiave  an  account  taken  as  against  the  first  mortgagees 
upon  the  footing  of  wilful  default.  They .  not  only  put 
that  forward  in  their  pleadings,  but  they  seem  to  me  to 
have  put  that  as  the  case  before  the  learned  Judge,  and  I 
tliink  they  were  entirely  wrong  in  this  case  until  the 
moment  when  Mr.  Neville  asked  for  the  inquiry  in  lieu 
of  the  disallowance  of  £695.  I  think,  therefore,  that 
they  were  absolutely  wrong  at  the  hearing  before  the 
learned  Judge,  and  ought  to  pay  the  costs  up  to  and  in- 
duding  that  hearing.  The  subsequent  costs  caused  by 
the  inquiry,  we  deal  with  by  making  them  follow  the 
event.    Under  the  circumstances  no  costs  of  the  appeal. 

Mnrons  of  JimoMBifT. — The  plaintiffs,  by  their 
«onnsel,  admitting  that  the  disallowance  of  the  £895 
^cannot  be  maintained,  and  asking  in  lieu  thereof  for 
the  inquiry  hereinafter  directed,  and,  the  defendants 
not  objecting  to  such  inquiry,  vary  the  Judgment  of 
.Xekewioh,  J.,  and,  as  varied,  let  the  Judgment  stand  as 
iollowa: — ^This  court  doth  order  that  the  following 
inquiry  and  accounts  be  made  and  taken — that  is  to 
say  (1)  An  inqury  whether  the  lots  2,  3,  and  4  would 
have  sold  for  any,  and,  if  any,  for  what,  sum  in  excess 
of  the  sum  of  £19,905  (being  the  sum  of  £20,800  less 
£895)  in  case  the  same  had  been  sold  without  the  mis- 
statement contained  in  the  particulars  in  the  pleadings 
mentioned ;  (3)  An  account  of  what,  on  the  5th  of  May, 
1887,  waa  due  to  the  defendants  under  and  by  virtue 
of  thfl  indentures  of  mortgage  dated  October  26,  1883  ; 

(3)  An  aoooont  of  the  defendants'  costs  of  this  action 
np  to  and  including  the  hearing  before  Kekdwich,  J. ; 

(4)  An  aoconnt  of  the  proceeds  of  sale  of  the  heredita- 
inenta  comprised  in  the  said  indentures  of  mortgage  re- 
ceived by  the  defendants  or  by  any  other  person  or  per- 
sona by   the  order  or  for  the  use  of  tho  defendants. 
Declare  that  in  case  that  it  shall  appear  on  the  inquiry 
numbered  (1)  that  the  said  lots  would  have  sold  for 
any  sum  in  excess  of  the  sum  of  £19,905,  then  the 
-eoata  of  the  aaid  inquiry  are  to  be  borne  by  the  defend* 
ants.    But  If  it  shall  appear  that  the  said  lots  would 
not  have  iold  for  any  sum  exceeding  the  said  sum  of 
in9«905,  then  the  said  costs  are  to  Im  borne  by  the 
plalntiiL    Jjbi  the  smaller  of  the  two  following  sums  be 
dodneted  from  the  larger  of  them,    and  the  balance 
-thoreof  be  eertifled— that  is  to  aay,  (A)  the  amount  of 
yiooeedi  of  aale  as  certified  on  account  numbered  (4), 
together  with  the  aum,  if  any,  which  may  be  certified 

>iB  naver  to  inquiry  numbered(l);  (B)  the  sum  due  on 


the  said  indentures  of  mortgage  as  certified  in  answer 
to  account  uumbered  (2).  Let  interest  be  computed  on 
the  said  balance  at  five  per  cent,  per  annum  from  the 
5th  of  May,  1887,  and  certified  accordingly.  Let  the 
plaintiff  be  charged  with  the  amount  of  account  num- 
bered (3),  and  to  or  from  the  said  balance  or  interest, 
Lst  the  costs  of  the  said  inquiry  numbered  (1)  be  added 
or  deducted  as  the  case  may  require.  Let  the  ultimate 
balance,  according  to  all  the  said  directions  and  declara- 
tions, be  certified.  Liberty  to  apply  in  chambers  for 
the  payment  of  such  balance  and  in  respect  of  any 
costs  not  dealt  with  by  this  order.  No  costs  of  this 
appeal. 

Solicitors    for   the   appellants.    Lane,   Munro,    dfc 
SouUer. 

Solicitor  for  the  respondents,  ThairlwdU, 
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HoBGSOir  V,  Bell,  (a.) 


County  court — Power  to  remit  cution — Claim  reduced  to 
a  Bum  not  exceeding  £100 — Reduction  hy  payment 
after  aeUon^^"  Payment,  an  admitted  set-off,  or 
ahervfi$e**--County  CourU  Act,  1888  (51  A  52  Viet, 
e.  43),  9.  65. 

Where,  in  an  <iclion  of  contract,  tJie  daim  indorted  on 
the  torit  ii  reduced  to  a  $um  not  exceeding  £100  hypay' 
ment  of  part  after  action  brought,  tJiere  i§  no  juriedietion 
under  eeetion  65  of  the  County  Courts  Act,  1888,  to 
remit  the  action  for  trial  in  a  county  court. 

Appeal  from  an  order  of  the  Divi8ional|Gourt  remitting 
an  action  for  trial  in  the  county  court. 

The  claim  indorsed  upon  the  writ  was  for  £173  money 
lent.  Upon  an  application  under  order  14  the  plaintiff 
obtained  leave  to  sign  Judgment  for  £101,  and  the  de- 
fendant paid  that  sum.  The  defendant  had  leave  to 
defend  as  to  the  balance.  The  master,  upon  the 
application  of  the  plaintiff  under  section  65  of  the 
County  Courts  Act,  1888,  ordered  the  action  to  be  tried 
in  the  county  court.  The  defendant  appealed,  and 
Charles,  J.,  referred  the  matter  to  the  court. 

In  the  Divisional  Court  Denman,  J.,  held  that  there 
was  power  to  remit  the  action  to  the  county  court. 
Wills,  J.,  held  that  there  was  not.  The  order  of  the 
master  therefore  stood.    The  defendant  appealed. , 

51  ft  52  Vict.  c.  43,  8.  65. — *<  Where  in  any  action  of 
contract  brought  in  the  High  Court  the  claim  indoraed 
on  the  writ  does  not  exceed  £100,  or  where  such  claim, 
though  it  originally  exceeded  £100,  is  reduced  by  pay- 
ment, an  admitted  set-off r  or  otherwise  to  a  sum  not 
exceeding  £100,  it  ehall  be  lawful  for  either  party  to  the 
action  at  any  time,  if  the  whole  or  part  of  the  demand 
of  the  plaintiff  be  contested,  to  apply  to  a  judge  of  the 
High  Court  at  chambers  to  order  such  action  to  be  tried 
in  any  court  .  .  •  and  on  the  hearing  of  the  ap- 
plication the  Judge  shall,  unless  there  is  good  cause  to 
the  contrary,  order  such  action  to  be  tried  accordingly," 
ftc. 

Colam,  for  the  defendant. — There  was  no  Jurisdiotioa 
here  to  remit  the  action.  The  words  of  section  65, 
"payment,  an  admitted  set-off,  or  otherwise,"  are  the 
same  as  those  used  in  sectiou  7  of  the  County  Courts 
Act,  1867,  and  it  was  held  that  those  words  did  not  in- 
clude a  payment  after  action  brought:  Oihorne  v. 
Homhurg,  24  W.  R.  161, 1  Ex.  D.  48 ;  Foster  v.  Usher' 
wood,  26  W.  B.  91,  8  Ex.  D.  1.  In  section  26  of  the 
County  Courts  Act,  1856,  the  words  used  were  **  pay- 
ment into  court,  payment,  an  admitted  set-off,  or  other- 

(a.)  Beported  by  W.  F.  Baort,  Esq.,  Banister-at^Law* 
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wlae,"  and  It  was  held  in  Oray  ▼.  Hopper^  36  W.  B. 
lie,  746,  21  Q.  B.  D.  15,  246,  that  tboee  worda  in- 
cluded payment  after  action  brought.  The  Legislature, 
in  the  present  Act,  knowing  of  those  decisions, 
deliberately  adopted  the  worda  used  in  the  Act  of  1867, 
and  therefore  section  65  does  not  include  a  case  where 
the  claim  is  reduced  to  a  sum  not  exceeding  £100  by 
payment  after  action  brought. 

T.  W.  ChiUy,  for  the  plain  tiff.— This  is  a  new 
statute,  and  the  court  will  not  follow  the  decisions  upon 
the  former  atatutes.  The  language  of  the  present 
section  ia  different.  Under  the  Act  of  1867  the  applica- 
l^on  could  only  be  made  by  the  defendant,  and  had  to  be 
made  within  eight  daya.  In  the  preaent  aeotlon  the 
application  can  be  made  by  either  party,  and  may  be 
made  at  any  time,  clearly  showing  that  the  Legislature 
contemplated  a  reduction  of  the  claim  after  action 
brought.  If  the  contention  of  the  defendant  is  adopted 
the  effect  will  be  to  narrow  the  Act. 

Lord  CoLBBiDOB,  O.J. — ^This  appeal  must  be  allowed. 
There  were  before  the  Oounty  Courts  Act,  1888,  two 
sections  of  two  separate  Acts  atatiug  the  circumstances 
under  which  actions  could  be  remitted  or  transferred  to 
the  county  court.  In  each  section  certain  elements  of 
reduction  were  stated  by  which  a  claim,  that  was 
originally  beyond  the  county  court  Jurisdiction,  might 
be  reduced  to  a  sum  within  the  jurisdiction.  One 
section  used  a  aet  of  words  which  plainly  referred  to 
mattera  reducing  the  claim  before  action  brought,  and 
accordingly  the  courts  construed  tbe  section  in  that  way. 
The  other  section  used  an  additional  phrase,  *'  payment 
into  court,"  which  could  only  occur  after  action  brought. 
It  was  held  that  the  words  '*or  othernviae'*  following 
that  phrase  included  a  payment  after  action  brought. 
There  being  then  those  deciaiona  upon  thoae  two  sections, 
the  Oounty  Courts  Act,  1888,  was  paased,  a  consoli- 
dating and  amending  Act,  in  which  the  words  ''  pay. 
ment  into  court"  is  omitted.  The  Legislature,  under 
thoae  circumstances,  muat  have  carefully  left  thoae  worda 
out,  and  the  only  inference  that  can  be  drawn  ia  that  it 
intended  to  leave  them  out  with  all  the  oonaequencea 
ariaing  therefrom  by  reason  of  the  dedaions  of  this  court. 
There  was  therefore  no  Jurisdiction  to  order  this  action 
to  be  tried  in  the  county  court. 

Lord  EsHEB,  M.B. — In  section  26  of  the  County 
Courts  Act,  1856,  the  words  used  were  "  payment  into 
court,  payment,  an  admitted  set-off,  or  otherwlae.*' 
Though  the  word  "payment"  meant  payment  before 
action  brought,  tbe  worda  "or  otherwiae,"  by  reaaon  of 
the  preceding  worda  "  payment  into  court."  were  held  to 
include  payment  after  aetion  brought.  Tben  came  the 
County  Courts  Act,  1867,  and  section  7  expressly 
omitted  the  words  "  payment  into  court."  In  Fo$ter  t. 
Uiherwood  it  was  held  that  the  word  "  payment "  there 
alao  meant  payment  before  action,  and  being  coupled 
with  "aet-off,"  which  muat  arise  before  action,  it  was 
held  that  the  words  *'  or  otherwise  "  muat  alao  refer  to 
something  happening  before  action.  The  present 
statute  is  in  pari  materid  with  those  two  statutes  as  so 
oonatrued.  The  worda  uaed  in  aection  65  are  the  precise 
words  used  in  section  7  of  the  Act  of  1867.  The  present 
Act  is  a  conaolidating  Aot,  and,  though  it  ia  fdao  an 
amending  Act,  it  ia  perfectly  clear  that  the  worda  uaed 
muat  bear  the  same  construction  as  the  same  worda  in 
the  former  Act.  It  waa  aaid  that  the  worda  of  section 
65  giving  an  unlimited  time  to  make  tbe  application 
ahowed  that  the  intention  waa  to  alter  tbe  meaning 
placed  upon  the  worda  In  the  former  Act.  TJnleas  that 
was  a  neceesary  implication  the  court  could  not  depart 
from  the  construction  placed  by  tbe  former  decisions 
upon  the  words.  I  can  see  no  such  necessary  implication 
here. 

Fbt,  L.J.— I  am  of  the  same  opinion.      The  caae  is 


really  unarguable.  There  were  two  aectioni  in  two 
former  Acts,  one  of  which  was  held  to  extend  topayncst 
after  action  brought,  and  the  other  not.  The  LegUa- 
ture,  knowing  of  those  decisions,  deliberately  exduded 
the  words  which  had  been  held  to  extend  the  seefeloiito 
payment  after  action  brought.  Tbe  Legiilaton  mait 
have  done  so  with  the  intention  of  sdoptiDg  tboie 
decisions. 

Appeal  alloufed. 

Solictors  for  the  plaintiff,  Stocken  tk  Jupp,  for  Lmr 
ds  Son   Southampton.  , 

Solicitors  for  the  defendant.  Cotton  &  Son.  \ 


Ifi^igfy  <ttottrt  of  ^usttci. 


Div.  I 
b,J.   ( 


Dae.  14. 


Chan.  Div. 
North, 

Fahhtull  v.  'Wooslet.  (a.) 

Practice^Motion /or  judgment  in  dffauU  of  pkaiin^ 
ForecHoiure  action — Penonal  fucUfment^AllegaUM  of 
amount  due — Admisaion — Form  of  /tw^ment— iWa 
of  Supreme  Courts  1883,  ord.  19,  r.  13 ;  cri  S7, 
r.  11. 

On  a  motion  for  Judgment  in  default  of  defence  in  a 
foredoBure  action^  the  plaintiff  {who  umb  an  egaifciNj 
mortgagee  of  leaeeholda)  aeked  /or  a  penonal  jidpnat 
tigainet  the  defendant,  the  mortgager  {who  did  nd 
appear),  /or  th^e  amount  which  the  plaintiff oUeg^^ 
hie  statement  o/  claim  to  he  due  to  him,  on  (hi  grwai 
that  the  defendant,  by  net  pleading,  had  admiUed  ikd 
amount  to  he  due  to  him.  The  plaintiff  had  nei^hy  hit 
etatement  of  daim,  aeked  for  a  pereonal  judjmeai 
againet  the  defendant. 

Held,  that  the  de/endanVi  admiaeion  by  notfMinjt 
could  only  he  treated  a$  made  /or  the  purpm  of  the 
relie/  aeked  by  the  statement  o/  claim,  and  tkd,atthe 
de/endant  did  not  appear,  the  plaintiff  could  only  ^(<M 
eueh  relief  cu  As  had  aeked  by  hie  etatement  of  cfolm. 
An  account  was  there/ore  directed  o/  tehatwadwfs 
the  plaintiff. 

Motion  for  judgment. 

This  was  a  foreclosure  action.  The  plaintiff  vaa  ^ 
equitable  mortgagee  of  certain  leasehold  property;  ^ 
defendant  was  the  mortgagor.  The  mortgagor  bad 
covenanted  to  pay  the  mortgage  debt,  with  iatsnit, 
and  upon  the  requeat  of  tbe  mortgagee  to  execate 
a  mortgage  of  the  leaaehold  heKditamenti  ^ 
way  of  underleaae  or  of  assignment  of  the  reaidne  at 
the  original  term,  aa  security  for  the  debt  and  ^^^^ 
and  that  meanwhile  the  property  should  be  charged 
with  the  payment  to  the  mortgagee  of  the  ^"^^^'^fj^ 
debt  and  interest.  No  mortgage  had  been  exacuted. 
The  plaintiff,  by  his  stotement  of  daim,  claimed  aa 
account  of  what  was  due  to  him  by  virtue  of  bii  Bort* 
gage ;  payment  of  the  amount  found  due ;  and,  to 
default  of  payment,  to  have  his  security  enfciced  vf 
foreclosure  or  sale,  and  an  assignment  of  the  property 
for  the  reaidue  of  the  term  and  poaseseion  thereof* 

The  defendant  did  not  put  in  any  defence. 

The  plaintiff  now  moved  for  judgment  in  deftoK  « 
pleading.    The  defendant  did  not  appear  at  the  heaiisg*  , 

J.  G.  Wood,  for  the  plaintiff.— {Nobth,  J.— W|y »  I 
tbe  application  not  made  by  summons  f]    Beoaaas  raw  | 
5a  of  order  55  doea  not  contain  any  profisioA  that  •& 
order  for  conveyance  of  the  legal  estate  in  property  ash- 

(a.)  Beported  by  G.  E.  Jxffibt,  Esq.,  Banister-sl-UV. 
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Jaet  to  aa  eqviUble  mortgage  can  be  made  on  nimmont. 
[KoETHy  J. — ^It  is  not  neoetsary  for  me  to  deoide 
now  vbetber  the  eourt  has  juriadictioii  to  order  a  oon- 
▼eyance  on  snmmone,  bat  I  shall  give  no  speeial  decision 
em  to  oosts.]  I  now  ask  for  a  pexsonsl  judgment  against 
the  mortgsgor  for  the  debt  and  interest  in  the  alterna- 
tive form  settled  by  the  Oonrt  of  A  ppeal  in  Farrer  v.  Lacy, 
HmUamd,  it  Co,,  34  W.B.  28,  31  Gh.  D.  42,  a«  applicable 
to  a  ease  in  which  the  amount  due  on  the  mortgagor's 
peraonal  covenant  is  admitted  or  proved  at  the  trial. 
The  defendant,  by  not  pleading,  must  be  taken  to  have 
admitted  the  allegation  in  the  statement  of  claim  of  the 
amonnt  dne :  ord.  19,  r.  13.  [North,  J.-— There  can  be 
no  admission  because  the  defendant  does  not  appear.] 
The  allegation  in  the  statement  of  claim  as  to  the 
amount  due  is  not  denied,  therefore  it  is  admitted. 
[KoBTH,  J.— Ton  do  not  by  your  statement  of  claim  ask 
for  personal  judgment.]  It  was  not  asked  for  in 
IFarrtT  v.  Xaey,  Haritand,  &  Co,  I  ask  for  what  I  am 
entitled  to  on  my  statement  of  claim. 

Kcara,  J. — As  the  defendant  does  not  appear  I  can- 
not give  the  plaintifl  any  relief  which  he  has  not  asked 
tty  his  statement  of  claim.  The  plaintifl  might  have 
aaked,  by  bis  statement  of  claim,  for  Judgment  for  the 
sum  which  be  alleges  to  be  due,  but  he  has  not  done  so. 
The  defendant's  admission  by  not  pleading  can  only  be 
treated  as  made  for  the  purpose  of  the  relief  which  is 
aaked  by  the  statement  of  claim.  The  Judgment, 
therefore,  will  be  in  the  form  given  in  Farrer  v.  Lacy^ 
Hartlandf  &  Co.,  for  a  case  in  which  the  amount  due  is 
aot  admitted. 

fidieitors,  FaiihfuU  A  Owen. 


Deo.  7. 


Chan.  Div.  1 
Horth,  J.  I 

In  re  "Wjclls. 
WsLLs  9.  Wells,  (a.) 

Infani-^Maifdtnanee'^Right  to  aoiumulatione  during 
mincrity — Apportionment  of  maintenance  a$  hetween 
intome  of  vested  and  ooniingent  life  eetatee^^Convey^ 
euuAng  Ad,  1881  (44  di  45  F^f.  c.  41),  s.  43,  sud- 
^2. 


Under  the  trusts  of  a  will^  an  infant  granddaugMtr 

of  the  testator  was  entitled  to  a  life  intereit  in  the  moiety 

of  the  annual  ineome^  of  a  pecuniary  legacy  and  of  a 

freehold  Iiohm,  contingently  on  7ur  attaining  twenty^one 

or  marrying;  and  power  was  given  to  t?ie  trustees  in 

iheir    discrtUon  to  apply   the  whole  or  part  of  the 

income  arising   there/rom  for  the  maintenance  of  the 

granddaughter  during  her  minority  ;  the  granddaughter 

was  aUo  eniiUed  under  the  will  to  a  veeted  life  interest 

in  on»-sixth  share  of  the  income  of  the  testator^s  reeidu- 

cry  estate.    After  the  testator's  death,  and  while  the 

granddaughter  was  eUll  an  infant  and  unmarried,  an 

order  was  made  in  c?Mmbers  appointing  a  guardian  of 

lie  granddaughter,  and  directing  thaJt   the  trustees  of 

lAe  wiU  should,  out  of  the  funds  eubfect  to  the  truets  2^ 

the  tnU  deelartd  in  favour  of  the  granddaughter,  pay 

em  aeeount  of  her  maintenance,  £100  per  annum  to  her 

gmardian*     AJttr  the  dote  of  this  order,  and  thencs' 

forth   during  the  minority  of  the  granddaughter,  the 

trustees  paid  the  £100  to  the  guardian  out  of  the  whole 

tneoms  arising  from  the  granddaughter's  $?Mre  of  the 

InaC  properfy,  without  di$tinguishing  between  the  income 

arising  from  her  share  of  the  pecuniary  legacy  and  the 

freshid  house  on  the  one  hand,  and  the  share  of  residue 

on  the  ether;  and  they  aeeumulated  the  surplus  ineome* 

On  the  granddaughter  attaining  the  age  of  twenty^ 
4me  yeare,  the  queiiion  teas  raised  whether  sAe  was 

(ck)  Bepotted  by  O.  E.  JarmtT,  Esq.,  Banlster-at-Law. 


ahsolutsly  entitled  to  the  whole  of  the  aecumuZafiofii  of 
income  arising  from  her  share  of  residue,  and  cdeo  in 
what  manner  the  payments  made  for  her  maintenance 
ufere  to  he  apportioned  as  hetween  the  income  arising 
from  her  share  of  the  pecuniary  legacy  and  tJie  freehold 
houee  on  the  one  hand,  and  the  one^aimth  of  residue  on 
the  other.  There  was  an  affidavit  hy  the  trustees  that 
they  had  not  exercised  any  dieeretion  in  the  matter. 
The  income  arising  from  the  granddaughter* i  share  of 
the  pecuniary  legacy  and  of  the  freehold  house  was  less 
than  £100  per  annum. 

Held,  that  the  granddaughter  was  aleolutely  entitled 
to  the  aocumukUioM  of  income  which  had  arisen  from 
the  share  of  residue. 

Held,  alao,  that  the  monsye  paid  for  maintenance  were 
primarily  payaUe  out  of  the  granddaughter* a  share  of 
the  pecuniary  legacy  and  freehold  houae,  that  being  most 
for  her  hen^t,  and  that,  aa  the  trustees  had  not  eoser- 
cised  any  diseretion  in  the  matter,  the  court  could  ea^er- 
cise  it  for  them. 

Adjourned  summonv. 

Michael  Wells,  by  bis  will  dated  the  26th  of  April, 
1883,  bequeathed  to  his  trustees  the  sum  of  £2,600 
upon  trust  to  invest  the  same  as  therein  mentioned,  also 
his  freehold  house  and  premises  called  .Orchard  House, 
upon  trust  that  his  said  trustees  should  stand  possessed 
of  the  said  trust  fund,  and  the  said  freehold  heredita- 
ments and  the  annual  income  arising  from  the  same 
respectively,  upon  trust,  as  to  one  moiety  thereof,  if  and 
when  his  granddaughter  Bose  Wells  should  attain  the 
age  of  twenty-one  years,  or  marry  under  that  age,  to 
pay  the  income  arising  from  such  moiety  to  the  said 
Rose  Wells  during  her  life  for  her  separate  use,  and 
after  her  decease  should  stand  possessed  of  the  said 
moiety  of  the  said  trust  fund  and  freehold  heredita- 
ments and  the  income  thereof  in  trust  for  the  children 
of  the  said  Bose  Wells,  who  being  sons  should  attain 
the  age  of  twenty- one  years,  or  being  daughters 
should  attain  that  age  or  marry.  Provided  always 
that  if  the  said  Bose  Wells  should  be  under 
age  and  unmarried  at  the  testator's  death,  the 
trustees  might  in  their  discretion  apply  the  whole,  or 
suoh  part  as  they  should  think  fit,  of  the  income 
arising  from  the  said  moiety,  for  the  maiatenanoe* 
education,  and  support  of  the  said  Bose  Wells,  and  such 
part  of  the  said  income  as  might  not  be  required  for 
suoh  purpose  should  be  accumulated  and  invested  so  as 
to  follow  the  corpus  of  the  fund  and  premises  from 
which  it  arose ;  and  as  to  the  other  moiety  of  the  said 
trust  fund  and  freehold  hereditaments  and  the  annual 
icoome  thereof,  upon,  suoh  and  the  same  trusts,  and 
under  and  subject  to  the  same  provisoes  and  conditionsy 
in  favour  of  the  testator's  granddaughter  Christina 
Wells  and  her  children  as  were  thereinbefore  declared 
and  contained  as  to  the  first-mentioned  moiety  in  favour 
of  the  said  Bose  Wells  and  her  children.  Provided 
always  that  if  either  of  them,  the  said  Bose  Wells 
and  Christina  Wells,  should  die  without  having  had. 
any  child  or  children  who  should  attain  a  vested 
interest  under  the  trusts  aforesaid,  then  the  share 
of  the  one  so  dying  should  be  held  upon  the  same 
trusts  for  the  other  of  them,  the  said  Bose  Wells 
and  Christina  WeUs  and  her  children,  as  were  therein^ 
before  declsred  respecting  her  original  share ;  and  If 
both  of  them,  the  said  Bose  Wells  and  Christina  Wells, 
should  die  without  having  had  any  child  or  children 
who  should  attain  a  vested  interest  under  the  trusts 
aforessid,  then  the  said  trust  funds  and  freehold  here- 
ditaments were  to  fall  into  and  form  part  of  the 
residue ;  and  the  testator  devised  to  his  trustees 
certain  freehold  hereditaments  upon  trust  for  his 
daughter  Elizabeth  WeUs  for  life,  and  after  her  death 
for  her  children  at  twenty-one  or  marriage,  and  in 
default  of  such  children  the  said  hereditaments  W«K« 
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to  fall  into  and  form  part  of  the  residue ;  and  the 
teftator  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  his  trustees  upon  trust  for  con- 
version and  investment  as  therein  mentioned,  and  the 
testator  directed  his  trustees  to  stand  possessed  of  his 
residuary  estate  and  the  investments  thereof  as  to  one- 
sixth  part  thereof,  upon  the  same  trusts  in  favour  of 
the  said  Rose  Wells  and  her  children  as  were  therein* 
before  declared  in  favour  of  his  daughter  Elizabeth 
Wells  and  her  children,  and  as  to  another  one-sixth 
part  thereof  upon  the  same  trusts  in  favour  of  the  said 
Christina  Wells  and  her  children  as  were  thereinbefore 
declared  in  favour  of  the  said  Elizabeth  Wells  and  her 
children. 

The  testator  died  on  the  23rd  of  March,  1884.  At 
the  date  of  his  death,  Bote  Wells  and  Christina  Wells 
were  both  under  the  age  of  twenty-one  years,  and  un- 
married. 

By  an  order  made  in  the  matter  of  the  two  infants  on 
the  23rd  of  July,  1886,  a  guardian  of  the  infants  was 
appointed,  and  it  was  ordered  that  the  sum  of  £200  per 
annum  should  be  allowed  for  the  maintenance  of  the  io- 
iant  Bose  Wells  out  of  the  funds  subject  to  the  trusts 
declared  in  her  favour  by  the  said  will,  and  the  trustees 
of  the  will  were  ordered  to  pay  on  account  of  such 
maintenance  £100  a  year  to  the  guardian,  by  half-yearly 
payments.  The  residue  of  the  £200  was  ordered  to  be 
paid  out  of  other  property  to  which  the  infant  was  en- 
titled. From  the  date  of  this  order  until  Bose  Wells 
attained  the  age  of  twenty-one  years  the  trustees  paid 
the  £100  a  year  to  the  guardian  out  of  the  whole  income 
arising  from  a  moiety  of  the  said  legacy  and  freehold 
house  and  the  one-sixth  share  of  residue,  without  dis- 
tinguishing between  income  arising  from  Bose  Well's 
share  of  the  legacy  of  £2,600  and  the  freehold  house  on 
the  one  hand,  and  her  share  of  residue  on  the  other,  and 
accumulated  the  surplus  income.  Bose  Wells  attained 
the  age  of  twenty-one  years  on  the  21st  of  May,  1889. 
She  then  claimed  that,  inasmuch  as  she  had  under  the 
will  a  vested  life  interest  in  a  one-sixth  share  of  the 
residue,  she  was  entitled  to  receive  all  the  accumulations 
4>t  income  arising  from  such  share,  and  she  also  claimed 
that  her  maintenance  ought  to  have  been  paid  out  of 
the  income  arising  from  her  share  of  the  legacy  of  £2,600 
and  the  freehold  house,  in  which  she  only  had  a  con- 
tingent life  interest,  in  relief  of  the  income  arising 
irom  her  share  in  the  residue,  in  which,  under  the  will, 
ahe  had  a  vested  life  interest.  The  trustees  of  the  will 
thereupon  took  out  this  originating  summons  against 
Bose  Wells,  Christina  Wells,  and  Bebecoa  Beville  and 
her  only  child,  Fredk.  Wells  Beville  (the  persons 
entiaed  to  the  shares  of  Bose  Wells  and  Christina 
*Wells  in  the  residue,  in  the  event  of  their  both  dying 
without  having  had  any  children),  as  defendants,  to  have 
it  determined  {inter  alia)  whether  Bose  Wells  was 
•entitled  to  payment  of  the  whole  of  the  accumulations 
of  income  arising  during  her  minority  from  her  share  of 
the  residue ;  and  if  she  was  so  entitled,  in  what  manner 
the  payments  made  for  her  maintenance  ought  to  be 
apportioned  between  the  income  of  the  respective  trust 
funds  settled  on  her  by  the  will. 

The  summons  was  adjourned  into  court. 

There  was  evidence  that  the  income  arising  from  Bose 
Wells'  share  of  the  legacy  and  freehold  house  was  less 
than  the  annual  sum  of  £100  ordered  to  be  allowed  for 
maintenance. 

There  was  an  affidavit  by  the  trustees  that  they  had 
not  exercised  any  discretion  in  the  matter. 

BcUf  for  the  snmmoni. 

OcU,  for  the  defendants,  Bose  Wells  and  Christina 
WeUa.»Boee  Wells  is  entitled  to  all  the  accumulations 
which  arose  from  her  share  in  her  grandfather's  residu- 
ary estate.    She  took  a  vested  life  interest  in  her  share. 


and  not  a  contingent  life  interest,  as  in  the  case  of  the 
legacy  and  freehold  house.  8o  far  as  this  point  ii  eon- 
cerned  In  re  Buckley^e  TruBte,  31  W.  B.  376,  22  Gh. 
D.  583,  is  exactly  in  point.  Tour  lordship  is  not  boimd 
by  section  43  of  the  Conveyancing  Act,  1881.  Ai  ths 
trustees  have  not  exercised  their  discretion,  bat  ham 
paid  maintenance  out  of  the  funds  generally,  without 
distinction,  the  court  will  now  exercise  their  diseretum 
for  them :  Lueae  v.  King^  11  W.  B.  818. 

Jiiarcy,  for  the  other  defendants. — As  to  the  sccamQ- 
lations  of  the  income  of  the  residue,  I  rely  upon  the 
express  words  of  the  Conveyandog  Act,  1881.  67  Mo- 
tion 43,  sub-section  2,  the  trustees  are  directed  to  bold 
the  accumulations  for  the  benefit  of  the  pfrwn  who 
ultimately  becomes  entitled  to  the  property  from  whid 
the  same  arise.  "  Property "  there  means  oapitiL 
In  re  BzuJdey'e  Trusts  was  a  very  different  esse  tnm 
the  present,  for  there  the  infant  might  have  beoosu 
entitled  to  corpus.  With  regard  to  the  other  point,  as 
the  trnstees  have  not  exercised  their  discretioo,  it  ia  too 
late  for  them  to  do  it  now.  [Noktk,  J. — ^If  thej  hsre 
not  exercised  their  discretion,  must  not  1  exercise  it  for 
them  P]  I  submit  not,  since  the  time  has  pme  ^ 
during  which  income  can  be  applied  for  mainteoanss. 
The  order  of  the  23rd  of  July,  1886,  preclvdea  tUs 
question. 

NoBTH,  J. — I  think  the  point  is  quite  clear.  I  an  of 
opinion  that  the  accumulations  of  the  income  of  Eoio 
Wells's  share  in  the  testator's  residuary  estate  bdoBg 
to  her  absolutely.  I  think  the  principle  upon  which  ths 
case  of  In  re  BuckUyU  Tfueie  was  decided  appUea  to 
the  present  one.  I  am  by  no  means  aatiffied  that  ths 
word  "  property  "  in  sub-section  2  of  aection  43  of  the 
Conveyancing  Act,  1881,  means  capital  excloaifelx; 
it,  no  doubt,  includes  capital.  In  the  present  casa  I 
shall  be  prepared  to  hold,  if  necessary,  that  Boas  WaDa 
is,  as  regards  the  income  of  her  share  of  residue,  the 
person  who  has  *' ultimately  become  entitled  to  the 
property"  from  which  the  accumulations  have  uiaea 
within  the  meaning  of  sub-section  2.  I  am  satiaflad 
that  the  Conveyancing  Act,  which  was  passed  for  the 
purpose  of  shortening  and  simplifying  conveyances,  laa 
not  intended  to  alter  the  devolution  of  property.  Then, 
as  regards  the  qnestion  of  apportionment^  it  seems  to 
me  that  the  case  of  Zttcaa  v.  King  is  exactly  in  paint. 
I  was  under  the  impression  at  first  that  the 
trustees  had  exercised  their  discretion  sa  to 
which  fund  should  be  applied  to  the  psy- 
ment  of  the  maintenance,  and  if  they  had  done 
so  I  should  not  interfere  with  it.  It  is  clear,  how- 
ever, that  they  have  not  done  so.  They  have  received 
the  income  of  both  funds,  and  have  applied  so  much  of 
this  income  as  was  necessary  for  maintenance  withoat 
distinguishing  between  the  two  funds,  and  have  aocofflo- 
lated  the  surplus  income.  As,  therefore,  the  trostesa 
have  not  exercised  their  discretion  in  the  matter,  the 
court  has  now  power  to  make  the  apportionment  It  ia 
clearly  for  the  benefit  of  Bose  Wells  that  the  inoame 
applied  for  her  maintenance  should  be  treated  as  hafiog 
come  out  of  the  legacy  of  £2,600  and  the  freehold  hoos^ 
in  exoneration  of  the  testator's  residuary  estate.  Thefs 
will,  therefore,  be  a  declaration  that,  as  between  the 
legacy  of  £2,600  and  the  freehold  house  on  the  cos 
hand,  and  the  residue  on  the  other,  Bose  Wells'  mainten- 
ance ought  to  have  been  paid  out  of  the  former  fo&d 
in  exoneration  of  the  latter. 

SoUcitoxe  tor  all  parties,  22.  B.   WhtatUgr  6m  ^ 
DanieL 


Vol.  XXXVIIL    [KtaohLiflw.]    THE  WEEKLY  REPORTER. 


829 


High  Ooubt. 
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PSAHGIB  9.  SLiSBISOir.   (a.) 


^or«c7o«icr0  odfon — Pariiei — Trugtee  representing  cestui 
qne  trait — Rules  of  the  Supreme  Courts  1883,  ord,  16» 
r.  8. 

Jfi  a/ortdosure  adion  a  mortgagee  defendant  who  i$ 
a  tnutee  of  the  mtmey  eeeured  on  his  mortgage^  and 
who  has  leeonu  bankrupt,  does  not  properly  represent 
his  cestui  que  trust. 

Motion  lor  judgment. 

This  WM  a  foxecloeure  action.  The  plaintiffs  were 
first  mortgagees ;  the  defendants  were  the  mortgagor, 
A  second  mortgagee,  and  the  trustee  in  bankruptcy  of 
the  second  mortgagee.  The  second  mortgsgee  was  a 
trustee  of  the  money  secured  by  his  mortgage  for  seToral 
persons.  In  February,  1889,  he  was  adjudicated  a 
banknipt,  and  be  had  not  entered  an  appearance  to 
the  writ  s  the  other  defendants  had  appeared,  but  had 
not  delinked  any  defence. 

Hie  action  now  came  on  on  motion  for  judgment 
in  defaalt  of  pleading. 

The  question  was  raised  whether  the  seoond  mort- 
gagee snlBciently  represented  his  ceituis  que  trust 

Napier' Biggins,  Q.C,  and  B,  Fossett  Lock,  for  the 
motion,  referred  to  Jennings  ▼.  Jordan ,  30  W.  B.  369, 
6  App.  Gas.  698,  and  rule  8  of  order  16.  [North,  J., 
referred  to  Mills  ▼•  Jennings,  28  W.  B.  549,  13  Ob.  B. 
«39.] 

None  of  the  defendants  appeared. 

NoxTHy  J.— In  my  opinion  the    defendant  Sankey 
{the  second  mortgagee)  does  not  sufficiently  represent 
his  ceifttis  gue  trust.      Mills    ▼.   Jenningi  was  a  re- 
demption action.     A  foreclosure  action  differs  entirely 
from    a    redemption    action. '    In    the    former    the 
defendant    baa    to    provide    money    to    redeem    the 
mortgage;  in  the  latter  the  defendant  has   to  receive 
money  paid  for  redemption.     It  cannot  be  supposed 
that  an  ineolvent  trustee  will  be  able  to  find  money  to 
redeem  a  mortgage.    The  obterrations  made  by  Cotton, 
LJ.,  in  Mills  ▼•  Jennings  appear  to  me  to  be  precisely 
in  point.    The   Lord  Justice  said  : — *'  Under  ord.  16, 
r.  1,  of  the  Rules  of  Court,  1875,  trustees  may,  both 
as  plaintiffs  and  defendants,  sniBoiently  represent  the 
tmst   estate  without   any  of   the  parties  beneficially 
biteteatod  being  before  the  court,  with  power,  nererthe* 
Jcis^  far  the  court  or  judge  to  direct  any  of  such  last- 
msntioned  persons  to  be  made  partif  b.    But  this  rule  is, 
in  substance*  a  repetition  of  rule  9,  section  42,  of  the 
Ohaaceiy  Aot»  1852,  and  it  was  argued  that  in  suits 
relating  to  mortgages  it  had  been  held,   as  in  Qold' 
smid   ▼.    5<cmeAei0er.    1    W.   B.    91,    9    Hare,    App. 
38,  that   tmsteoe  did  not  sufficiently  represent  their 
adalt    eesiui  que  trvsi  unless    it  was  probable    that 
the  tmateei^    from    being    execntore    or    otherwise, 
had    funds   in   band    sufficient    to    enable    them   to 
redeem.     But  that  case  was  a  suit  for   foredosnre, 
in   wUeh   the    trustee    waa   a   defendant   whom  tlie 
plaiotill  sought  to  fotedoee ;  and  there  is  a  reason  in 
such  a  ease  for  not  giving  the  plaintiff  the  relief  he 
seeks,    unless   he  brings  before   the   court    all  those 
intttcated  in  the  equity  of  redemption  who  may  prob- 
ably have  the  means  of  redeeming  the  mortgage.     Here 
the  plaiatift  tmatee  is  seeking  to  redeem,  and  the  dis- 
missal ol  hia  bill  win  be  efEeotaal  in  favour  of  the 
defendant  Jennings,  so  ae  to  prevent  any  further  pro- 
ceedings for  rcdtfBptioa   in   respect  ot  the  property 
Tfiled  in  the  pUntiff  ae  trustee.''    I  should  have  bad 
great  difflcuUy  in  koidiBg  that  even  a  solvent  tmstee 

<«.)  Bepoited  1^  O.  BL  Jmrrmn,  Bsq.,  BanieterHit-Law. 


who  is  a  mortgagee  sufficiently  reprseents  his  esifuis  qu9 
trust  as  defendant  to  a  foreclosure  action.  But  here 
the  trustee  is  a  bankrupt,  and  under  these  oiroamttanoes 
I  think  the  cesfuis  gue  trust  are  not  only  proper,  but 
necessary,  parties  to  the  action,  and  I  cannot  give  judg* 
ment  for  foreclosure  in  their  absence.  I  will  give 
liberty  to  amend,  but  I  can  make  no  other  order. 

Solicitor  for  the  plaintiffs,  E.  A.  Dowse, 


AusBicAK  Bbaibxd  Wibi  Co.  v.  Thoxson  ft  Co.  (a.) 

Patent — It^fringement  —  Damages — Reduction  in  pries 
arising  from  oompttition. 

The  defendants  infringed  the  plaintiff*  patent,  and  in 
constqu/enee  of  the  competition  thtrehy  caused,  the  plain^ 
tiffs  reduGfd  the  price  of  the  goods.  The  offlehl  referee 
Jound  that  the  damages  consisted  of  (1)  the  profits  made 
by  the  defendants  hy  the  sale  of  the  goods ;  (2)  the  loss 
arising  to  the  plaintiffs  hy  the  reduction  in  price. 

Held,  tJwt  the  loss  arising  to  the  plaintiffs  hy  the 
reduction  in  price  was  too  rsfnote,  and  cnuld  not  he 
regarded  in  the  assessment  of  damages,  which  must  he 
limited  to  the  profits  made  hy  the  defendants  hy  the  sale 
of  the  goods  hy  them,  ' 

United  Horse  Shoe  and  Nail  Co.  v.  Stewart,  13  App. 
Ca$.  401,  36  W,  R.  Dig,  63,  discussed  and  applied. 

Motion. 

This  action  was  brought  for  an  iojanotion  against  an 
infringement  of  the  plaintiffe'  patent  for  improvementf 
in  braided  wire  bustles,  and  for  damagei.  At  the  trial 
Kekewioh,  J.,  decided  against  the  validity  of  the  patent ; 
but  his  decision  was  reversed  by  the  Court  of  Appeal^ 
and  their  judgment  affirmed  by  the  House  of  Lords. 
An  inquiry  as  to  danuges  was  accordingly  taken  before 
the  official  referee,  who  awarded  to  the  plaintiffs  £8,62{5 
for  damages  under  the  following  heads :  (1)  Loss  bj 
diminution  in  price  in  consequence  of  the  defendants' 
competition ;  (2)  The  actual  amount  of  the  defendauta' 
sales. 

This  was  an  application  to  the  court  by  the  plaintiffs 
to  adopt  the  report  of  the  official  referee,  there  being  a 
cross-application  by  the  defendants  to  vary  the  report. 

Sir  R.  E,  Wehsterf  A.G.,  Moulton,  Q,0.,  and  Roger 
Wallace,  for  the  plaintiiEs. 

Aston,  Q.C,  Cohen,  Q»C.,B,nd  FT.  N.  Lawson,  tot  the 
defendants. 

Keuewich,  J.— The  official  referee  in  his  finding  in 
this  case  reports  that  the  plaintiffs'  prices  for  goods  sold 
during  the  period  of  infringement  were  diminished  in 
proportion  to  the  defendants'  sales  during  the  sam^ 
period.  He  also  reports  that  the  plaintiffs  might  have 
sold  at  their  own  original  prices  but  for  the  sales  eff  eeted 
by  the  defendants.  I  adopt  these  findings  of  the  referee 
as  coireot.  But  on  this  state  of  the  facts  a  serious  question 
arises — namely,  whether  the  reduction  in  price  censed 
by  the  competition  of  the  defendants  may  be  properlj 
regarded  as  an  element  in  assessing  the  damages,  la 
other  words,  whether,  in  fixing  the  price  of  the  artieUe 
sold  both  by  the  pUdnttfEs  and  defendants  for  the  pur- 
poee  of  assessing  damages,  the  price  originally  fixed  bj 
tiM  pUnttfBs  should  be  taken  as  a  basis,  or  the  price 
•nbseqnently  aeeertaJned  and  deCstorined  1^  the  eom- 
peCition.  There  is  noUilag  to  piove  that  the  f  aehlon  of 
wendog  tbese  artides  draped  off  dnriag  the  period  of 
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InfriDgementy  so  that  the  plaintifEe  oonld  not  have 
mafntained  their  original  prioes.  The  question  of 
damages  caused  by  the  difference  of  price  arising  from 
competition  was  discussed  in  United  Horse  Shoe  and  Nail 
Co.  y.  Stewart  (13  App.  Oas.  401, 36  W.  B.  Dig.  63). 
*^  The  sole  question,"  said  Lord  Macnagbten  in  that  case 
(p.  416),  **  is,  what  was  the  loss  sustained  by  the  appellants 
by  reason  of  the  unlawful  sale  of  the  respondents*  nails  P 
The  loss  must  be  the  natural  and  direct  consequence  of 
the  respondents'  acts.  In  the  first  place,  I  think  the 
daim  for  loss  of  profit  by  reason  of  the  reduction  of 
price  must  be  rejected.  I  do  not  think  that  was  the 
natural  or  direct  result  of  the  respondents'  acts." 

In  my  opinion  Lord  Macnaghten  there  intended  to 
lay  down  the  rale  that  in  an  action  for  infringement, 
although  the  patentee  may  be  entitled  to  the  benefit  of 
all  sales  made  by  the  person  infringing  the  patent  as  if 
they  had  been  made  by  himself,  so  that  he  may  take  all 
the  profits  derived  from  such  infringement,  yet,  if  he 
thinks  fit  to  reduce  the  price  at  which  he  himself  was 
selling  the  goods  in  question,  he  is  not  entitled  to 
recover  the  difference  between  the  original  and  the 
lower  price,  because  it  is  not  the  natural  and  direct  con- 
sequence of  the  acts  of  the  person  so  infringing,  and  the 
damage  is  therefore  too  remote.  No  damages  must 
therefore,  in  my  opinion,  be  given  in  respect  of  the  re- 
duction in  price  of  the  goods  which  the  plaintiffs  have 
themselves  sold  ;  but  the  only  damages  allowed  must  be 
in  respect  of  tbe  defendants'  sales,  calculated  on  the 
basis  of  the  actual  prices  charged.  That  will  reduce  the 
damages  from  £8,625  to  £1,654.  Tbe  plaintiffs  will 
have  tbe  costs  of  the  inquiry  before  the  referee,  and  the 
defendants  will  have  the  costs  of  the  present  application 
and  cross-application. 

Solicitors,  Burn  <Ss  Berridge;  Witham,  Lamlert,  & 
Boikell 


Q.  B.  Div.  (Pollock,  B.,  \ 
and  Hawkins,  J.)      i 
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FAiKCLoxraH  v.  Bobbbts.  (a.) 

Jwtices — Intoxicating  liquors — Sale  hy  retail-^Lioensing 
Act,  1872  (35  Jt  36  Viet,  o,  94),  «.  Z—BeerJuntse  Act, 
1834  (4  4*  5  Will.  4,  a.  85),  t.  l^^EaoeUe  Aot,  1825 
(6  Geo.  4,  0.  81),  e.  2. 

The  plaintiff,  not  being  a  brewer,  held  a  lieenee  under 
6  Geo,  4,  0.  81,  «.  2,  *^to  sell  strong  beer  in  casks  of  not 
less  than  four  gallons  and  a  half  imperial  gallon  measure^ 
or  of  not  less  than  two  dozen  reputed  quart  bottles  at  one 
time  J  to  be  consumed  elsewhere  than  on  his  premises."  Be 
was  summoned  under  the  Licensing  Act,  1872,  #•  3,  for 
having  sold  beer  by  retail  without  being  licensed  to  do  sOj 
in  that  he  had  sold  heer  in  two  dozen  imperial  pint  or 
hdlf'pint  bottles,  instead  of  in  the  manner  stated  in  the 
licence,  and  he  was  convicted  and  fined  for  the  said 
offence. 

Meld,  upon  a  case  stated,  that  the  conviction  must  be 
quashed,  on  the  ground  that,  by  section  74  of  the  Licensing 
Act,  1872,  when  read  with  section  19  of  the  Beerhotise 
Act,  1834,  a  sale  of  beer  by  retail  is  defined  to  be  selling 
in  less  quantity  than  four  gallons  and  a  JuUf,  that  the 
quantity  sold  was  the  criterion  of  the  offence^  and  that 
here  there  had  been  no  offence  shown  under  the  Licensing 
Acts,  as  the  quantity  sold  was  in  excess  qf  the  measure" 
ment  statutably  imposed^ 

Case  stated  by  the  jostioee  of  Bangor  in  petty  sessions 
under  42  &  43  Yiot.  o.  49,  s.  33. 
The  case  stated  that  the  appellant,  Fairolough,  was 

((t.)  Reported  by  Spxkobu  L.  Hcllamd,  Esq.,  Bairister- 
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"  a  person,  not  being  a  brewer,  holding  a  lioeaseto  nil 
strong  beer  in  casks  of  not  less  than  foar  galloDB  ud  a 
half,  imperial  gallon  measure,  or  of  not  leas  thutwo 
dozen  reputed  quart  bottles  at  one  time,  to  be  drank  or 
consumed  elsewhere  than  on  his  premises,"  under  ths 
provisions  of  6  Geo.  4,  c.  81,  a.  2.  Tbe  appellant  hid* 
been  summoned  under  the  laoensing  Act,  1872  (35  k  8S 
Vict.  0.  94),  s.  3,  for  having  sold  beer  by  retail  when  not 
licensed  so  to  sell  it— namely,  by  selling  it  in  two  dona 
imperial  pint  or  half-pint  bottles.  The  case  further 
found  that  the  quantity  of  beer  so  sold  amoonted  to  nan 
than  what  would  have  been  contained  in  two  dona 
reputed  quart  bottles.  The  appellant  had  twice  applied 
for  another  lioenoe  to  sell  by  retail,  but  his  appUoationi 
had  been  refused.  The  justicea  convioted  the  appellant 
for  the  offence,  and  imposed  a  fine  of  £5,  and  the  appel* 
lant  thereby  forfeited  his  lioenoe. 

The  question  submitted  to  the  court  was  whether  the 
appellant  was  entitled  to  sell  beer  in  other  than  lepnted 
quart  bottles  of  not  less  than  two  dozen  withont  an 
additional  lioenoe  ?  and,  if  not,  whether  he  was  rightly 
convicted  of  selling  beer  by  retail  withont  being  lioenMi 
to  do  so  under  section  3  of  the  Licensing  Aot,lS72? 

ffenn  OoUins,  Q.C,^  and  Mansfield,  for  the  appeOaat 
— Imperial  quart  bottles  are  no  longer  coatomacy  in  (he 
trade.  The  only  offence  is  a  sale  of  less  qnantitj  at 
one  time  than  that  authorized  by  the  licence.  The  ofleMO 
charged  is  under  the  Licensing  Act,  1872,  s.  S—nimely, 
for  "  selling  by  retail  intoxicating  liquor  withont  bang 
duly  licensed."  *'  Sale  by  retail "  is  defined  in  aecUon 
74  of  that  Act  as  ''  the  sale  of  that  liquor  in  snoh  qnin- 
titles  as  is  declared  to  be  sale  by  retail  byanyAoto 
relating  to  the  sale  of  intozioating  liquors";  sad  by 
4  &  5  Will.  4,  c.  85,  s.  19,  *<a  sale  of  beer,  oyder,  or 
perry  in  any  less  quantity  than  four  gallons  and  a  half 
shall  be  deemed  a  selling  by  retaii."  Both  Acts  mentoi 
the  quantity  sold  at  one  time  as  the  criterion  of  a  nle 
being  wholesale  or  retail,  and  here  the  quantity  is  Bot 
less  than  that  authorized  by  the  licence  held  ante  ^ 
Qeo.  4,  c.  81,  s.  2.  It  was  an  excise  offence,  if  any,  and 
could  be  dealt  with  under  the  Inland  BevenneAots;  hot 
the  excise  authorities  had  acquiesced  in  wholesale  silei 
of  beer  in  pint  or  half- pint  bottles  provided  the  qnu- 
tity  sold  at  one  time  was  equal  to  the  amount  mentioned 
in  the  licence. 

Bryn  Roberts,  for  the  respondent,  the  inspeotorof 
police.— The  Licensing  Aot^  1872,  s.  74,  refen  baok  for 
its  definition  to  other  Acts  relating  to  the  same  nattec 
This  brings  in  26  &  27  Vict.  c.  33,  s.  1,  which  ezpienly 
requires  any  person  holding  an  excise  licence  under  6  Oea 
4,  o.  81,  to  take  out  an  additional  licence  if  desiiooiof 
selling  beer  **  in  any  less  quantity  and  ia  any  otiier 
manner  *'  than  in  oasks  or  less  than  two  dozen  qwt 
bottles  as  mentioned.  Tbe  words  disallowing  a  stle  ii 
any  other  manner  must  indlnde  sales  in  pint  or  half-put 
bottles.  No  other  manner  of  sale  than  that  meatiosid 
— viz.,  in  casks  or  quart  bottles  of  not  less  than  twe- 
dozen — can  be  brought  under  the  definition  of  the 
Licensing  Act,  1872.  4  &5  WUi.  4,  o.  85,  s.  19,  is  notes 
exclusire  definition.  The  appellant  had  twioe  appliid^ 
a  retail  licence  and  been  refused.  Pint  bottles  em  ^ 
more  easily  concealed  for  illicit  sale  than  quart  bottfas. 

Pollock,  B.— This  conviction  cannot,  it  seems  to  iMt 
be  sustained.  Much  of  the  argument  has  been  applua 
to  the  point  as  to  what  might  be  offences  dedndble  fn^ 
the  series  of  Licensing  Acts  referred  to.  Oar  datj  ^'^ 
is  simply  to  inquire  whether  this  conviotion  for  anoffesoe 
charged  under  section  3  of  the  Licensing  Aot,  1872,  «*> 
a  proper  one  ?  The  appellant  was  charged  with  ws 
specific  offence  of  selling  beer  by  retail  without  tafflf 
duly  licensed.  That  offence  is  expressly  prohibited  IV 
the  section  under  which  he  was  summoned.  The  qiu>* 
tion  heie  is  not  what  lioenoe  the  appellant  ooghl  19  ^^ 
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had,  bafc  wheiber  or  not  he  sold  beer  by  retail  ?  Sale  by 
zeti^  is  defined  by  eection  74  to  be  '*  Belling  in  suoh 
qaantdtiea  as  1b  declared  to  be  Bale  by  retail  by  any  Aota 
xeUtinff  to  the  sale  of  intozioating  liqaors."  We  turn 
to  the  BeerhooM  Act,  1884  (4  &  5  Will.  4,  o.  85,  b.  19), 
and  find  that  Bale  by  retail  is  expreasly  defined  as 
*'  selling  in  any  less  qnantity  than  fonr  gallons  and  a 
half.'*  This  is  a  specific  measurement  for  persons  re- 
qnizing  beer  in  a  small  quantity.  The  qnantity  is  the 
oiterioB  between  retail  and  wholesale  Bales.  Here  the 
qnantity  is  admittedly  over  fonr  and  a  half  gallons. 
Undoubtedly  such  a  sale  must  be  made  at  one  time,  and, 
■0  iaz  as  may  be,  in  one  deliTcry.  It  is  argued,  however, 
that  the  sale  is  taken  out  of  this  section  by  being  made 
in  pint  or  half -pint  bottles,  and  must  come  under  6  Geo. 
4, 0.  81,  s.  2,  where  quart  bottles  are  expressly  men- 
tJoned«  But  that  Aot  and  the  other  cited  (26  k  27  Yiot. 
0.  83)  are  Excise  or  Bevenue  Acts.  The  section  under 
which  the  appellant  is  charged  is  out  of  a  Licensing  Act, 
and  must  be  construed  in  reference  to  Licensing  Acts. 
The  excise  officers  are  not  prosecuting  here.  They  have 
not  taken  any  action  in  regard  to  sales  in  pint  bottles. 
The  reasonable  construction  of  sections  8  and  74  of  the 
LJoensing  Act,  1872,  cannot  be  used  to  make  an  offence 
uC  that  which,  if  it  is  an  offence  at  all,  is  not  one 
against  the  licensing  laws. 
This  oonviotion  must  be  qnashed. 

Hawkins,  J.— I  quite  agree.  The  case  stated  distinctly 
nfen  to  a  snmmons  for  an  offence  against  the  Licensing 
Act,  1872,  8.  3.  The  interpretation  clause  (section  74) 
does  not  say  that  the  sale  by  retail  must  be  in  such  Teasels 
and  suoh  quantities  as  have  been  declared  in  other  Acts, 
hut  only  in  such  quantities  as  have  been  so  declared,  and 
4  k5  WilL  4,  o.  85,  b.  19, expressly  defines  the  quantity. 
Whether  any  other  offence  against  the  Bevenue  Acta 
than  that  charged  has  been  committed  we  need  not  atop 
to  inquire.  We  have  only  to  deal  with  an  offence  against 
publio  order  and  morality  under  the  Licensing  Acts,  and 
I  ful  to  see  what  moral  offence  there  may  be  in  selling 
beer  in  pint  instead  of  in  quart  bottles  under  those  Acts. 

Appeal  allomed  and  eonviction  quashed. 

Solicitor  for  the  appellant,  ff,  Clifford  Gotnell,  for 
^itchard,  Bangor. 

SoUoitoTB  for  the  respondent,  Winter  Sf  Co,,  for  Onsen  ^* 
Rehertt,  Bangor. 


Q.  B.  DIv.(Lord  Ooleridge,  I 
C J.,  and  Boweu,  L. J.)      | 


Nor.  29. 


VAunrnui  r.  Canali.  («.) 

Infant^' Contract — Money  paid  under — Infanta*  Relief 
Aot,  1874  (87  &  38  Vict,  c,  62),  *.  1. 

An  infant  is  not  entitled  to  recover  money  paid  under  a 
^emtraet  void  under  section  1  of  the  Infante*  Relief  Aot, 
18749  *i*  respect  of  goods  rvhieh  he  has  used  or  consumed. 

Appeal  from  the  Woolwich  County  Oourt. 

In  Angnat,  1888,  the  plaintiff,  who  was  an  infant, 
entered  into  an  agreement  with  the  defendant,  a  keeper 
«C  a  restaurant,  to  rent  certain  premises  from  him  and  to 
pay  £102  for  the  f  omiture,  trade  fittings,  and  goodwill 
of  the  business.  He  paid  £68  158.  on  account,  took 
poaession,  and  paid  rent  up  to  the  following  September. 
In  January  the  defendant  applied  for  rent  due,  and 
the  plaintiff  then  claimed  repayment  of  the  £68  158.  on 
ifae  groonds  of  (1)  infancy  at  the  time  that  he  entered 
Into  the  agreement,  (2)  fraud,  in  that  he  had  been  de- 
OBlwd  and  misled  as  to  the  business  and  had  derived  no 


(a.)  Beported  by  G.  K.  Palvt,  Esq.,  Barrister-at-Law. 


benefit  therefrom.  The  defendant  distrained,  and  the 
plaintiff  then  abandoned  the  tenancy  and  commenced  an 
action  in  the  Ohanoery  Division  for  rescission  of  the  con- 
tract and  recovery  of  the  money  paid  under  it.  The 
action  was  ozdered  to  be  transferred  to  the  county  court. 
The  judge  found  that  there  had  been  no  fraud,  but  de- 
cided in  favour  of  the  plaintiff  on  the  plea  of  infancy* 
He  declared  the  contract  void  but  refused  to  order  the 
return  of  the  sum  already  paid. 
The  plaintiff  appealed. 

J,  R.  Paget,  for  the  plaintiff.— Under  section  1  of  the 
Infants'  Belief  Aot,  1874,  which  it  has  been  held  must 
be  strictly  construed  {Coxhead  v.  Mullie,  27  W.  B.  186, 
3  C.  P.  D.  439),  this  agreement  ia  not  voidable  but 
abaolntely  void.  There  haa,  therefore,  been  complete 
failure  of  conaideration,  and  the  plaintiff  ia  entitled  to  a 
return  of  the  money  already  paid :  Corpe  v.  Overton,  10 
Bing.  252. 

Forman,  for  the  defendant,  was  not  called  upon. 

Lord  Coleridge,  G.J. — I  am  of  opinion  that  the 
learned  county  court  judge,  in  ordering  the  agreement  to 
be  cancelled,  but  declining  to  order  a  restoration  of  the 
money  paid  under  it,  has  given  the  plaintiff  the  measure 
of  justice  to  which  he  is  entitled.  The  Infant  Belief 
Act,  1874,  though  no  doubt  strong  in  its  general  terms, 
most  be  construed  reasonably,  and  so  a?,  if  possible,  to 
avoid  groaa  injuatice.  Oases  have  been  relied  on  in  the 
course  of  the  argument  which,  it  is  admitted,  involve 
absurdity  and  injuatice  on  the  supposition  of  the  plain- 
tiffs contention  being  correct.  I  think  that  the  old 
rule  of  law  applies  to  this  case — namely,  that  when  an 
infant  has  had  something  for  whioh  he  has  paid  and 
cannot  give  back,  nor  put  the  seller  in  the  same  position 
as  he  was  before,  as  he  cannot  replace  the  consideration^ 
he  cannot  recover  the  money.  The  infant  has  had  the 
house  and  the  use  cf  the  f  amitnre  and  fittings  for  some 
months,  and  has  paid  certain  sums  of  money  for  the  use 
of  them,  and  the  judge  declined  to  order  the  repayment 
of  the  money  thus  paid,  as  the  plaintiff  could  not  replace 
the  defendant  in  the  same  position,  and  he  had  had  a 
benefit  whioh  he  could  not  give  back.  That  is  in  accord- 
ance with  the  old  rule  of  law  on  the  point,  which  haa 
not  been  altered  by  the  Act  of  1874.  It  was  supposed 
to  have  been  somewhat  frittered  away  by  judicial 
decisions,  and  it  was  the  object  of  the  Legislature,  by 
the  Act  of  1874,  to  restore  it,  but  to  restore  it  subject  to 
the  old  qualification.  The  defendant,  therefore,  cannot 
be  called  upon  to  repay  the  money  paid  to  him  by  the 
plaintiff,  and  this  appeal  must  be  dismissed. 

BowBN,  L. J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  A,  P,  Jackson. 

Solicitor  for  the  defendant,  A.  W.  Stone,  Woolwich. 


Q.  B.  Div.  (Lord  Coleridge,  1 


Nov.  26. 


C.J.,  and  Mathew,  J.) 

WOOB   V.   BUBQESS.   («.) 

Trade-mark — Ute  of  another's  name  without  authority-^ 

No  intent  to  defraud  purchaser-^ Effect  of  Merchandise 

Marks  Act,  1887  (50  S  51  VUt,  o.  28),  s,  2,sub'sectione 

(1),  (2) ;  *.  8,  suh'sections  (1)  (3). 

B.,  a  mineral  water  mant^faoturer,  made  use  of  certain 

bottles,  the  property  '/,  aiid  moulded  with  the  name  ofy 

W.,  with  the  intention  of  selling  t/ierein  mineral  water  of 

his  own  make  to  his  customers.    It  was  proved  that  on  the 


(a.)  Beported  by  Gboil  Chapman,  Esq.,  Barrister-at-Law. 
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hottlet  he  affixed  a  label  hearing  hie  own  name  of  B.,  and 
tewt  with  the  bottles  an  invoice  which  lejt  no  doubt  that 
B,  was  the  sender. 

Held,  that  he  was  guUty  of  using  a  false  trade  desorip' 
tion  under  sections  2  and  8  of  the  Merchandise  Marks 
Act,  1887. 

•    Oaae  Btated  by  metropolitan  polioe  magutrate. 

The  appellant,  T,  Wood,  a  mineral  water  mannfao- 

torer,  was  possessed,  for  the  purposes  of  his  trade,  of 

glass  bottles,  on  some  of  which  were  monlded  his  name 

and  address,  "T.  Wood,  480,  Hackney-road,'*  and. on 

others  of  whioh  were  monlded  the  words,  *'  This  bottle  is 

the  property  of  Thomas  Wood,  480,  Haokney-road.''    A 

considerable  number  of  both  kinds  of  botUes  came  into 

the  possession  of  the  respondent,  T.  Burgess,  who  was 

also  a  manufacturer  of  mineral  waters.    The  respondent 

was  in  the  habit  of  .filling  these  bottles  with  mineral 

water  of  his  own  manufacture,  but  upon  them  he  caused 

a  paper  label  to  be  placed  in  the  following  form : — 

Burgess's 

LEMON, 

215,  Brick  Lane, 

Bethnal  Green  Boad, 

4knd  with  the  bottles  he  used  to  send  an  iuToioe  in  the 

following  terms : — *'  Beceived  from  T.  Burgess,  mineral 

water  manufacturer."    He  had  no  authority  from  the 

.appellant  to  use  bottles  bearing  the  name  of  T.  Wood. 

The  respondent  was. summoned  under  sections  2  and  8 
of  the  Merchandise  Marks  Act,  1887,  for  '^  having  in  his 
.possession  for  sale  goods  to  which  a  false  trade  descrip- 
tiou — ^namely,  the  false  name  of  T.  Wood — was  applied." 
The  magistrate  found  as  a  fact  that  the  name  *<T. 
Wood  "  was  a  false  trade  description  within  the  mean- 
ing of  section  3,  sub-section  (8),  of  the  Act,  and  that  it 
was  applied  to  goods  which  had  not  been  manufactured 
by  the  appellant,  whose  name  was  used,  and  that  the 
name  was  used  without  authority ;  but  he  also .  found 
that  the  respondent  had  no  intendon  to  defraud  his  cus- 
tomers by  representing  the  mineral  waters  to  be  those  of 
the  appellant,  and,  being  of  opinion  that  in  the  absence 
of  any  intention  to  defraud  the  purchaser  the  respondent 
had  *'  acted  innocently  "  within  the  meaning  of  section 
2,  ^ub-section  (2),  he  dismissed  the  summons. 

The  questions  for  the  opinion  of  the  court  were : — 

1.  Whether  selling  mineral  waters  in  bottles  bearing 
the  name  of  another  manufacturer,  but  without  any  in- 
tent to  defraud  the  purchasers,  was  an  offence  against 
the  Merchandise  Marks  Act,  1887. 

2.  Whether  an  intent  to  defraud  was  a  necessary  in- 
gredient in  the  offence  under  section  2,  sub-section  (2). 

8.  Whether  the  words  "  acting  innocently  *'  in  sub- 
section (2)  had  any  different  meaning  from  the  words, 
'*  without  intent  to  defraud  "  in  sub-section  (1). 

Horace  Avory,  for  the  appellant. — ^The  words  "or 
otherwise  acting  innocently"  in  section  2,  sub-section 
(2),  must  be  read  with  the  words  in  the  preceding  para- 
graphs, which  treat  of  the  case  of  a  retail  dealer  who 
has  innocently  purchased  goods  with  a  false  trade 
description  applied  to  them  without  any  reason  for  sus- 
pecting the  falseness  of  the  description.  The  word 
^'otherwise*'  must  refer  to  similar  kinds  of  innocent 
action— as,  for  example,  a  man's  acting  under  a  mis- 
taken impression  that  he  had  the  authority  of  another  to 
.  use  his  name.  That  could  not  have  been  the  case  here, 
because  the  name  was  stamped  upon  the  bottles,  and  the 
person  who  used  them  must  have  known  that  he  had 
obtained  no  authority  for  it.  The  words  "  or  otherwise 
acting  innocently  "  may  mean  the  same  thing  as  acting 
^  without  intent  to  defraud."  But  the  latter  words  do 
not^nean  without  intent  to  defraud  the  purchaser.  Tlie 
object  of  the  Act  is  to  protect  the  owner  of  the  trade- 
mark asd  not  the  purchaser.  Even  if  it  were  part  of 
the  object  of  tlie  Act  to  protect  purchasers,  the  precau- 


tions adopted  by  the  respondent  would  not  neoesHritjr 
prevent  subpurchasers  from  being  deceived,  beoson  the 
labels  might  become  detached,  and  they  would  not  re- 
ceive the  respondent's  invoices. 

The. respondent  was  not  represented  by  oounseL 

Lord  Ck)LBBiDGE,  O.J.— I  am  of  opinion  thit  Uis 
magistrate  was  wrong  in  the  view  which  he  took  of  tha 
case,  and  that  an  intent  to  defraud  the  purdhaser  ia  not 
a  necessary  ingredient  of  the  offenoe  charged. 

Mathew,  J.— I  am  of  the  same  opinion. 

Case  remitted. 

Solicitor  for  the  appellant,  W,  Webb, 


Q.  B.  Dlv.  (Mathew  \  a-*  i 

and  Wills,  JJ.)     J 

In    re    An    AjtBUBAxioir    between    the   LunMi» 

TmUKT,    AND    SorTEEND    RAILWAY   Co.  AID  THE 

Teustbbs  op  Qowee's  Walk  Schools,  (a.) 

Railway  company — Land  injuriously  affeetei^Afont 
lighte^Bight  to  full  compeneation  for  damofS-lMis 
Clauses  Act,  1845  (8  <fc  9  Vict,  o,  18),  s,  68-Aiaw|i 
Clauses  Act^  1845  (S  d:  9  Viet,  e,  20),  m.  6, 16. 

The  claimants  were  ovmfrs  of  a  building  »Ai«i  ^ 
acquired  the  easement  of  light  and  air  for  its  iR«i«w, 
and,  having  pulled  it  down,  they  built  up  another  ^uiUtiy 
with  some  windows  which  did  not  coincide  with  the  tji 
ones,  A  railway  company,  in  the  exercise  of  perlii- 
inentary  powers,  obstructed  the  aceees  of  light  sftkeuu 
building  before  the  windows  in  the  new  position  hei 
acquired  an  easenhent. 

Held,  that  the  claimants  were  entitled  U  comg^eus^ 
for  the  whole  damage  done  to  the  building,  and  toere  i^ 
confined  to  the  loss  of  tlie  old  easement. 

Case  stated  by  an  arbitrator  in  a  claim  msdenodar  the 
Lands  Clauses  Act.  , 

The  claimants  were  trusses  of  certain  sdhobli  nme 
in  a  street  called  Gk>wer'8-walk,  and  known  ssOoveri- 
walk  Schools.  In  1884  they  purchased  certain  old  buld- 
ings  in  Lambeth-street,  Whitechapel,  in  whioh  all  the 
windows  were  ancient  lights.  These  boildhigi  tb^f 
pulled  down  and  on  the  same  site  they  ereoted  tsfsi 
schools.  The  windows  in  the  now-  schools  did  w 
altogether  coincide  with  the  windows  in  the  oldbsflo- 
ings,  and  where  they  did  coincide  in  positioa  th9 
diffused  in  sise. 

In  1886  the  London,  TUbury,  and  Southend  Biflni 
Co.,  in  the  exercise  of  powers  conferred  upoa  *■• 
by  their  special  Act  (which  incorporated  the  Bwlwg 


Clauses  and  Lands  Clauses  Acts),  erected  on  the  oppoiw 
side  of  the  street  a  warehouse,  whioh  obstructed  to  soae 
extent  the  windows  of  the  new  schools. 

The  trustees  of  the  schools  claimed  oompenssms  » 
respect  of  all  the  windows  which  were  ©'^^""'^■JSi 
duding  those  which  did  not  coincide  with  snyv  ^ 
ancient  lights.  The  company,  on  the  other  bs&d,oi*^ 
tended  that  they  were  bound  to  pay  «>mpeneatioo  w 
that  damage  only  which  was  done  to  the  windows  wwos 
did  coincide  with  the  old  ones.  ,, 

The  arbitrator  assessed  the  compensation  >^^'^ 
the  claimants  were  entitled  to  have  it  assessed  oav 
former  basis,  and  at  «726  if  they  were  only  entoUaa  w 
have  it  assessed  on  the  latter  basis.  ^    \ 

The  question  for  the  opinion  of  the  court  wee  w«w» 
basis  of  assessment  was  correct 


(a.)  Beported  by  Cbcil  Obapmait,  Esq.,  BanWer^^'* 
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Bofon^uet,  Q.0,  (Soughton  with  him),  for  the  elaim* 
-It  has  been  dedded  xa  JVewson  t.  PeHdsr,  88 
W.  B.  248,  27  Ch.  D.  48,  and  Seott  y.  Pape^  34  W.  B. 
465,  81  Ob.  D.  554,  that  the  claimanta  have  a  legal  right 
to  the  aoooM  of  light  only  to  those  windows  or  portions 
of  windows  whiidi  ooinoide  with  the  old  ones,  and  it 
mnst  be  admitted  that  if  this  were  an  action  for  damages 
the  measore  of  damages  wonld  be  limited  to  the  injnries 
inffietsd  on  the  ancient  lights.  Bat  the  oase  is  altogether 
diftbrent  in  a  olaim  for  oompensation  nnder  the  Lands 
Glanses  Act.  The  railway  company  have  inflicted  the 
injnry  now  complained  of  in  the  exeroise  of  their  statn- 
tovy  powers ;  for  otherwise  they  might  hsTe  been  pre- 
Tsnted  by  an  iojnnotion  from  completing  the  warehonse 
whieh  has  obntrnoted  the  light.  These  statutory  powers 
are  contained  in  section  16  of  the  Railway  Clauses  Act, 
which  proTides  that  the  company  is  to  make  fall  satis- 
Isotion  lor  all  damage  snitained.by  reason  of  the  exercise 
of  sodi  powers.  No  distinction  is  made  between  legal  or 
other  damage,  and  no  distinction  is  to  be  drawn  between 
a  ease  in  which  a  claim  is  made  for  oompensation  on  the 
gronnd  of  land  having  been  taken  and  a  claim  made  on 
the  ground  of  disturbance  of  an  easement.  No  distinc- 
tion is  made  between  lands  and  other  interests  affected 
either  in  section  6  or  section  16.  The  words  are  *'  all 
damage  anstained  by  suoh  owners,  occupiers,  and  other 
parties  by  reason  of  the  exeroise  of  such  powers."  In 
the  oase  of  land  taken  the  claimant  is  entitled  to  be 
pboed  in  exactly  the  same  position  pecuniarily  as  if  the 
railway  eompany  had  not  exercised  its  powers  :  Bue* 
clench  y.  Metropolitan  Board  of  WarkSj  L.  B.  5  H.  L.  Gas. 
418,  and  Onvper  Eeux  y.  Looal  Board-  for  Acton,  ante, 
p.  209,  14  App.  Gas.  158. 

B.  S.  Wright  {C,  Haigh  with  him),  for  the  company. 
—This  principle  has  neyer  yet  been  applied  to  any  case 
in  which  land  has  not  been  taken,  and  ought  not  to  be 
extended  to  a  case  in  which  land  is  injuriously  affected. 
In  BuceleHeh  y.  Metropolitan  Board  qf  Workc  Lord 
Ghelmaford  argues  that  the  depriyation  of  an  easement 
must  in  tba(  oase  amount  to  a  taking  of  land,  because 
in  the  Thames  Bmbankment  Act,  with  which  the  court 
was  dealing,  "lands'*  were  defined  to  include  *' ease- 
ments.'* 

Kathsw,  J. — In  my  opinion  the  claimants  in  this 
oaae  are  entitled  to  the  sum  of  £1,450.  The  position  of 
things  appears  to  be  this.  The  building  now  oooopied 
by  the  school,  which  is  a  new  building,  contains  some 
windows  coinciding  in  position  with  the  windows  of  the 
old  bniJding,  it  also  contains  a  number  of  additional 
windows  whUdi  do  noc  so  coincide,  and  in  respeot  of 
which  it  is  clear  that  the  owners  of  the  school  had  no  legal 
right  to  the  aooess  of  light.  The  railway  company,  in 
the  exeroise  of  its  powers,  erected  a  warehouse  which 
had  the  effeot  of  darkening  the  windows  of  the  school. 
The  result  of  that  was  that  the  easement  undoubtedly 
pnsBOi  Bid  by  those  of  the  windows  of  the  school  which 
took  tiie  precise  place  of  the  old  windows  was  destroyed 
or  materially  injured,  and  the  question  for  us  is  whether 
the  deatmotion  of  that  easement  lets  in  the  entire  claim 
lor  damage  to  the  schools  in  consequence  of  the  exercise 
by  the  company  of  the  powers  conferred  on  them  by  the 
Aet  of  Parliament.  It  appears  to  me  that,  haying  regard 
to  the  ianguage  of  the  Act,  that  claim  is  let  in.  It  is 
only  ncoesiaiy  to  refer  to  section  16  of  the  Bail  ways 
Clansea  Aet,  nnder  the  authority  of  which  this  ware- 
house waatrccted,  to  make  it  olesr  that  the  Legislature 
I  f  ao  intended,  because  the  language  of  the  section  is  this, 
<  **  That  in  the  exercise  of  the  powers  by  this  or  the  special 
j  Aet  gfranted  the  company  shall  do  as  little  daooage  as 
I  can  he,  and  shall  make  full  satisfaction  in  manner 
herein,  and  in  the  special  Act,  and  any  Act  incorpor- 
ated therewith,  proyided,  to  all  parties  interested,  for  all 
damage  by  them  sustained  by  reason  of  the  exercise  of 


such  powers.**  What,  then,  is  the  damage  which  the 
school  trastees  haye  sustained  here  ?  Obnonsly  a  depre< 
elation  of  their  property  which  might  neyer  haye  tsken 
place  if  the  company  had  not  exercised  its  powers ;  and! 
their  property  has,  according  to  the  finding  of  the  arbi- 
trators, been  thus  depreoiat^  to  the  extent  of  £1,450. 

There  are  numerous  authorities  npon  the  construction 
of  this  section,  and  also  of  section  6  of  the  same  Act,, 
and  section  68  of  the  Lands  Clausee  Act,  all  of  which 
sections  are  in  pari  materid,  and  in  all  the  cases,  if  I 
understand  them  correctly,  from  Reg.  y.  Chetter  Clerk  of. 
Peace  {Stoekport  ca»e\  12  W.  B.  762,  down  to  the  last  case 
in  the  House  of  Lords,  the  oase  of  Onvper  Essex  y.  Local 
Board  of  Aeton,  the  principle  is  recognized  that  when 
once  a  legal  right  of  a  claimant  has  been  interfered  with 
bf  the  exercise  of  the  powers  conferred  on  the  company,^ 
whether  the  right  so  interfered  with  was  a  right  to  the 
possession  of  land  or  a  right  to  an  easement,  all  the 
damage  done  to  him  as  the  consequence  of  that  inter- 
ference is  the  subject  of  compensation. 


Wills,  J. — ^I  am  of  the  same  opinion.  It  seems  that 
the  struoture  erected  by  the  railway  company  has  ob« 
struoted  the  access  of  light  to  a  number  of  new  windows 
which  are  entitled  to  no  legal  protection,  but  it  has  also 
obstructed  a  certain  number  of  6ther  windows  whidh  are 
admittedly  entitled  to  protection  as  ancient  lights,  and 
the  question  which  the  arbitrator  submits  to  us  is  thia— 
Under  such  circumstances  as  these,  are  the  claimants 
confined  to  the  legal  damage  which  they  wonld  haye  been 
entitled  to  olaim  against  the  company  in  an  action  had 
the  company  not  been  acting  under  statutory  powers,  or 
are  they  entitled  to  all  the  damage  which  they  haye 
actually  sustained  by  reason  of  the  construction  of  this 
warehouse  ?,  To  my  mind  the  question  so  stated  answers- 
iteelf.  Section  6  of  the  Bailways  Clauses  Act  proyidee, 
with  respeot  to  the  construction  of  the  railway  and  the 
works  connected  therewith,  that,  ^ia  exercising  the 
power  giyen  to  the  company  by  the  special  Act  .  .  • 
the  company  shall  make  to  the  owners  and  occupiers  of,, 
and  all  other  parties  interested  in,  any  lands  taken  or 
used  for  the  purposes  of  the  railway  or  injuriously 
affected  by  the  construction  thereof,  full  compensation 
•  .  .  f or  all  damage  sustained  ...  by  reason  of 
the  exercise  of  the  powers  .  .  •  yested  in  the  com* 
pany.*' 

The  authorities,  which  run  in  a  clear  and  eyen 
channel,  establish  beyond  dispute  that  the  word 
'<  damage"  there  means  the  real  loss  which  the  claimant 
has  sustained  by  reason  of  the  oonstructiou  of  some  work 
which  could  not  haye  been  oonstrnoted  without  the  sta- 
tntory  authority,  and  is  not  limited  to  the  damage  whidh 
would  be  reooyerable  against  a  person  constructing  a 
similar  work  without  statutory  powers. 

To  put  it  in  another  way,  the  party  injured  by  the 
construction  of  the  works  would,  bat  for  the  statutory 
powers,  be  entitled  to  an  injunction,  which  would  pre* 
yent  the  works  from  being  constructed  altogether.  Then 
the  intention  of  the  Act,  as  I  understand  it,*  is  that  the^ 
injured  party  shall,  so  far  as  money  can  do  it,  be  put  in 
the  same  position  as  if  he  had  had  that  injunction,  and 
as  if  things  had  been  preseryed  in  ttatu  quo.  . 

Order  aceordingly, 

Solioitore  for  the  claimants,  Manhury,  Ewtton^  ^ 
Whitting, 

Solicitors  for  the  company,  J/u^A^tr^  A  Browne. 
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Bbo.  v.  Miles.                                                      Hioh  Ooub, 

C.  aR-  Feb.  1,8. 

Beg.  v.  Miles.  («.) 

Criminal  law — Plea  in  bar — Aatrefois  oonv  lot— Nemo 
debet  bis  pnniri  pro  uno  delicto— PreWoua  conviction 
followed  only  by  giving  atcurity/or  good  behaviour. 

To  an  indictment  for  unlaw/uUy  wounding,  unlaw» 
fully  infliciing  grievous  bodily  harm,  cuiatdt  oeeaaioning 
actual  bodily  harm,  and  common  assault,  the  prisoner 
pleaded  cm  a  plea  in  bar  a  conviction  before  a  court  of 
summary  furisdidion  upon  the  same  facts;  but  that 
oourt  had  inflicted  no  punishment  beyond  requiring  the 
defendant  to  give  security  to  he  of  good  behaviour. 

Held,  that  such  conviction  was  a  good  plea  in  bar. 

At  a  aeeeioa  of  the  Oantral  Oriminal  Ooart  held  before 
the  Beoorder  of  London,  George  Jamea  Miles  was 
arraigaed  on  an  indiotment  which  charged  blm,  in  the 
firet  oonnt,  with  nnlawfally  and  malicionaly  wounding 
Charles  Living ;  second  count,  unlawfully  inflicting 
grieyouB  bodily  barm  on  the  said  Charles  Lifing ; 
third  count,  assaulting  the  said  Charles  Lifing,  and 
thereby  ocoasionlng  him  actual  bodily  barm;  fourth 
count,  a  common  assault  on  the  said  Charles  Li?ing ; 
flfth  count,  a  common  assault  on  Harry  Anstey. 

The  prisoner  handed  in  a  special  plea  in  the  nature 
of  autrefois  convict  as  a  plea  in  bar  of  his  prosecution 
so  far  as  the  first  four  counts  of  the  indictment  were 
concerned,  and  pleaded  Not  Guilty  as  to  those  counts 
and  the  fifth  count,  and  a  special  reply  was  put  in  by 
the  prosecution. 

The  evidence  oiEered  by  the  defendant  in  support  of 
his  plea  consisted  of  an  examined  copy  of  a  record  of 
a  court  of  summary  Jurisdiction  sitting  at  West  Ham. 
It  was  further  proved  that  the  offences  charged  in  the 
first  four  counts  of  the  indictment  related  to  the  same 
matter  as  the  offence  mentioned  in  the  said  record. 
The  counsel  for  the  prosecution  did  not  dispute  that 
the  first  four  counts  of  the  indiotment  referred  to 
the  same  matter  as  the  offence  mentioned  in  the  ssid 
record,  but  argued  that  the  said  record  did  not  disclose 
any  conviction  within  the  meaning  of  24  &  25  Vict, 
o.  100,  s,  45,  on  the  ground  that  the  oourt  had 
neither  ordered  the  defendant  to  pay  a  fine  nor  to  be 
imprisoned,  and  in  support  of  that  contention  the 
case  of  Hartley  v.  Bindmarsh,  14  W.  H.  862,  L.  R.  1 
C.  P.  658,  was  referred  to.  The  counsel  for  the  defence 
argued  that  by  the  42  k  43  Vict.  c.  49,  s.  16,  sub- 
section 2,  express  power  was  given  to  the  magistrate, 
upon  convicting  a  person  of  assault,  to  discharge  him 
conditionally  on  his  giving  security  to  be  of  good 
behaviour,  and  that  the  24  k  25  Vict.  c.  100,  a.  45,  must 
now  be  read  with  the  section  of  42  k  43  Vict,  c  49 
above  referred  to,  and  that,  consequently,  the  case 
quoted  by  the  counsel  for  the  prosecution  was  no  longer 
in  point. 

The  defendant  was  ultimately  convicted  on  the  first 
four  counto  of  the  indictment,  and  acquitted  on  the 
fifth  count,  and  the  question  of  the  snfiftoiency  of  the 
plea  in  bar  was  reserved  for  the  opinion  of  this  court. 

Feb.  1.— Poland,  Q.C,  and  Warburton,  for  the 
defendant. 

Loekwood,  Q,C„  and  Besley,  for  the  prosecution. 

Cur,  adv,  vult. 

Feb.  8. — Hawxims,  J. — In  this  case  the  plea  alleges, 
and  the  jury  must  be  taken  to  have  found,  thai  the 
assault  and  battery  of  which  the  defendant  was  pre- 
▼iously  convicted  and  the  wounding,  assault,  and 
battery  in  the  first  four  counts  mentioned,  are  the  same. 
No  certificate  of  di§missal  was  given,  nor  is  any  punish- 

(a.)  Beported  by  B.  E.  MBLSHauns,  Esq.,  Barrieter-at- 
Law. 


ment  fixed  or  determined  in  the  couviotioa,  and  no  flos 
or  imprisonment  had  been  inflicted  or  soffecsd.  the 
Summary  Jurisdiction  Act,  however,  provides  tktt  tks 
court,  upon  eonyicting  the  party,  may  discharge  hia  oi 
giving  security,  ko»  In  cases  of  assault  where  the  eon- 
plaint  is  dismissed,  it  seems  to  me  that  a  certtflosts  ol 
dismissal  is  still  neceesary  to  entitle  a  defendant  to  the 
beneflt  of  the  provisions  contained  in  section  ihdUk 
25  Vict.  But  in  cases  where  the  Justices,  thoogh  thtf 
have  convicted,  think  the  oifenoe  deserving  onlj  of  i 
nominal  punishment,  or  of  no  punishment  at  lU,  sad, 
acting  nnder  the  power  contained  in  the  Ssd  lab- 
section,  determine  to  discharge  the  defendant  wlthott 
any  punishment  on  his  giving  merely  secarity  to  be  of 
good  behaviour,  and  such  security  is  given,  I  an,  with* 
out  expressing  any  settled  opinion  upon  the  potstt 
strongly  inclined  to  think  that  nothing  more  ii  neoflf 
sary  to  entitle  him  to  the  priTlleges  conferred  bj  the 
24  k  25  Vict.  0. 100,  s.  45.  For  I  think  thegifbg  of 
security  for  good  behaviour  nnder  such  dronsiitsBeee 
is  intended  as  a  substitute  for  punishment,  snd  that  the 
effect  of  such  substitution,  coupled  with  the  pezfoni* 
ance  of  the  condition«-t*.eM  the  giving  the  eeesiitjto 
good  behaviour—would  place  the  defendant  pnoieelj  hi 
the  same  position  as  if  punishment  had  aotoiOy  been 
inflicted  and  suffered.  It  certainly  never  eosUhaie 
been  intended  by  the  Legislature  that  a  psnoa  whoee 
offence  at  the  most  deserved  nothing  bejoad  a  Doninil 
punishment,  which  had  been  foregone  on  hie  neogsi- 
sances  for  good  behaviour,  should  be  in  a  wone  podtioo 
than  a  person  whose  offence  had  been  viiited  by  s 
substantial  punishment  whieh  he  had  suffered.  Then 
may  be,  and  I  think  are,  objeetiona  to  the  fara  ot  the 
plea  as  framed,  but,  thinking  as  I  do,  that  the  oosuMi 
law  defence  I  am  about  to  refer  to  is  such  ss  entitles  the 
defendant  to  have  the  conviction  in  question  qotehedi 
it  is  not  necessary  to  discuss  them  upon  the  preeent 
occasion.  I  would,  however,  observe  that,  iaaimaeh  ii 
these  common  law  defences  to  the  indictoieot  vooli 
afford  no  defence  to  civil  proceedings,  it  would  be  sk- 
pedient  in  future,  if  Justices  desire  to  give  to  adefesd- 
ant  the  protection  afforded  by  the  44tb  sod  45tfa  see- 
tion  of  the  24  k  25  Vict.,  that  they  shoold  fooad  their 
proceeding  and  judgment  upon  the  provisiose  of  that 
Act  rather  than  upon  the  later  Summary  Jariidietioii 
Act,  the  provisions  of  which  are  not  very  cImt.  sad 
when  they  were  framed,  the  previous  enaotmente  of  Si 
k  25  Vict  c.  100  were  evidently  not  clearly  remembeiel 
by  the  draf toman.  The  Justices  will  do  well  sIm  to  beei 
in  mind  that  they  may  also  award  damages  ander  the 
later  statute  if  they  think  right  to  do  sa 

With  regard  to  the  common  law  defence  relied  oaii 
an  answer  to  this  indictment,  it  is  not  strictly  a  ^d 
autrefoie  convict  (except  as  to  th^  fourth  coont,  vhieh 
charged  a  mere  common  assault),  because  the  defendiot 
had  never  previously  been  actually  convicted  of  eidwj 
of  the  offences  in  the  form  in  which  they  are  chaisei 
in  the  flrst  three  counto ;  but  it  was  a  defence  groaode^ 
as  Blackburn,  J,,  said  in  Wemyes  v.  Hopkins,  S3  V.  & 
691,  L.  B.  10  Q.  B.  381,  *'  on  the  weU-estobliehed  rdetf 
common  law  that  whenever  a  pereon  has  been  conTicted 
and  punished  for  an  offence  by  a  court  of  cos^peteot 
jurisdictloi),  transit  in  rem  fudicatum — that  is,  **• 
conviction  shall  be  a  bar  to  all  further  proceediog*  te 
the  same  offence,  and  he  shall  not  be  punished  eguB 
for  the  same  matter ;  otherwise  there  might  l»  t^ 
different  punishmonto  for  the  same  offsnce."  Thu  rai| 
of  law  so  statod  has  never  been  doobted  or  qoslified  is 
any  one  of  the  numerous  authorities  which  are  to  be 
found  in  the  books  upon  the  subject,  though  it  hss  i» 
always  been  found  easy  to  apply  the  rule  to  the  ^"^^ 
particular  casea  under  discussion.  In  the  esee  cm 
( ifemyes  v.  Hopkim),  where  the  appellant  had  beei 
summarily  convicted  by  Justicea  under  the  Bighv^ 
Act  (5  k  6  Will.  4,  c.  50).  s.  78,  for  an  offencs  ▼hkh» 
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Ihcmgh  ebv^ed  m  a  mere  oflenoe  against  the  Highway 
Aet*  amount^  alao  to  an  a«aalt  hi  law,  it  was  held 
tliat  lie  conld  not  afterwards  be  convicted  npon  the  same 
iaota  of  an  astaolt  under  section  42  of  24  ft  25  Vict.  c. 
100.    That  was  a  case  too  clear  to  admit  of  a  reasonable 
donbty  aad  is  a  good  illastration  of  the  general  rales  of 
law.    The  dilBcolties  which  have  arisen  in  the  applica- 
tion of  the  nxle  have  most  frequently  occurred  in  oases 
where  a  conviction  or  acquittal  for  a  simple  ofience  has 
been  fet  up  aa  a  bar  to  a  snbaequent  charge  against  the 
aaofe  person  in  a  more  aggravated  form,  and  £e  law,  as 
dedneible  from  the  numerous  cases  to  be  found  on  the 
apbject,  teems  to  be.  this-rthat  where  a  criminal  charge 
hat  been  adjudicated  upon  by  a  court  having  Jurisdic- 
tion   to    hear   and    determine    it,    that    adjudication, 
whether  it  takes  the  form  of  an  acquittal  or  conviction, 
is  final  as  to  the  matter  so  adjudicated  npon,  and  may 
be  pleaded  in  bar  to  any  subsequent  prosecution  for 
the  same  offence,  whether  with  or  without  circumstances 
of    aggravation,   and    whether  such   circnmetances  of 
aggravation  consist  of   the  offence  having  been  com- 
mitted with  malicious  or  wicked  intent,  or  by  reason 
that  the  eommittsl   of    the  offeoce    was  followed  by 
asriooa  consequences.     In  this  respect  the  criminal  law 
is  in  unison  with  that  which  prevails  in  civil  proceed- 
iogt.     Who  ever  heard  of  a.  new  action  prevailing  after 
a  verdict  and  Judgment  for  damages  for  the  same  cause 
of  action,  simply  on  the  ground  that  the  damages  were 
jDsniBeienty  or  that  the  conduct  of  the  defendant  was, 
anoe  the  verdict  and  Judgment,  discovered  to  be  more 
malieUmo  than  it  was  deemed  to  be  at  the  trial  ?    Judg- 
ment reooTored  in  a  former  action  was  always  a  good 
plea  in  bar. 

In  Beff,  Y.  John  Walker,  2  Moo.  &  R.  446,  it  was 
held  hj  Ooltman,  J.,  that  a  conviction,  for  an  assault  by 
wonndisg,  before  justices  was  a  bar  to  an  indictment 
lor  the  name  assault  and  wounding  with  felonious  intent 
to  malm,  disable,   and  do  grievous   bodily  harm.     In 
£^.  T.   3<aafon,  5  Oox  0.  0.   324,  the  prisoner  was 
indieted  for  wounding  with    intent  to  murder.      He 
liad  previouslf  been  convicted  and  punished  summarily 
ior  a  common  assault,  founded  upon  the  same  facts. 
The  Jnry  found  the  prisoner  guilty  of  a  common  assault. 
In  answer  to  a  question  of  Erie,  J.,  why  the  previous 
eonvicAion  had  not  been  pleaded,  it  was  said  there  was 
m  difBealty  in  pleading  a  conviction  for  an  assault  to  a 
^sharge  of  felony,  whereupon  that  learned  judge  said 
that,  in  bis  opinion,  the  conviction  would,  if  pleaded, 
baTO  been  an  estoppel  to  the  judgment  for  the  felonious 
aoaanit,  and,  though  not  pleaded,  he  treated  the  charge 
•at  having  been  adjudicated  upon.'    Ten  years  later  the 
same  point  was  decided  in  Beg.  v.  Elrington,  10  W.  B. 
13,  IB.  &  6.  688,  where  to  an  indictment  for  assault 
and  malietcusly  woundiog  and  causing  grevious  bodily 
harm,  Ac,  a  plea  that  on  the  bearing  of  the  charge  for 
the  aame  assault  treated  as  a  common  assault  before 
JaaCioe»,  they  had  dismissed  the  complaint,  was  held  to 
hr'akbar.     The  true  ground  upon  which  these  decisions 
were  based  seems  to  me  to  be  that  the  summary  convic- 
tion or  dismissal  of  the  chsrp^es  in  each  casd  operated  as 
mi   abeolnte  bar  to   any  future  proceedings   for  or  in 
leapect   of  the  same  assault ;  and   as  the  aggravating 
^iciunatances,  unless  coupled  with  the  assault,  amounted 
to  BO  crime,  there  was  nothing  to  support  the  indictment. 
Jfo  doubt  it  seems  a  little  startling  that  a  conviction  for 
a  eomnoon  assault,  accompanied  by  a  shilling  fine  or  a 
dlamlfraal  of  the  complaint  as  too  trifling  for  any  punish* 
.naent,  ahoold  afford  an  answer  to  a  subsequent  indict- 
^oaent    for  that  same  assault,  upon  conelusive  evidence 
^fhmt  it  was  accompanied  by  an  intent  to  murder ;  bat 
reaaon  and  good  sense  point  out  that,  even  at  the  risk  of 
oeeffoional  miscarriaites  of  justice,  when  once  a  criminal 
^hacr;^0  has  been  adjudicated  upon  by  a  court  having 
jmisdletion,  that  adjudication  ought  to  be  final,  and, 
after  all*  such  miscarriages  ^re  very  rare.    No  system 


of  Judicature  can  be  suggested  in  which  ocoasionallj 
failure  to  insure  complete  Justice  may  not  arise.  After 
the  most  solemn  and  careful  trial  of  an  indictment  for 
murder,  lesulting  In  the  acquittal  of  the  person  charged, 
it  may  happen  that  within  a  week  the  most  cogent  and 
conclusive  proof  of  his  guilt  may  come  to  light,  or  he 
may  actually  confess  his  crime.  Yet  his  first  acquittal  Is 
final.  So  with  Justices  of  the  peace.  After  a  summary 
conviction  or  dismissal  of  a  charge  npon  which  they 
have  lawfully  adjudicated,  evidence  may  be  discovered 
which  would  probably  have  induced  them  to  come  to  an 
opposite  conclusion.  Tet|  as  in  the  case  of  an  acquittal 
or  conviction  upon  an  indictment,  their  acquittal 
or  conviction  upon  complaint  within  their  jurisdiction 
is  equally  final,  and  their  decisions  upon  matters  within 
their  Jurisdiction  cannot,  as  I  have  already  shown,  be 
altered  by  presenting  the  same  charge  in  the  shape  of  an 
indictment  before  a  jury  in  an  aggravated  form.  But  it 
is  not  every  summary  conviction  or  acquittal  for  a 
common  assault  which  will  operate  as  a  bar  to  an  indict- 
ment for  an  offenoe  in  which  that  assault  was  an 
element. 

It  could  hardly  be  oontonded  that  a  previous  cpniie-* 
tion  for  a  common  assault  could  be  pleadjsd  in  bar 
to  an  indictment  for  murder,  though  to  prove  the 
murder  it  might  be  essential  to  prove  the  assault  ad- 
judicated upon.  For  the  offence  of  murder  consists  in 
the  felonious  killing.  So  also  of  manslaughter.  See  Reg» 
V.  Morrii,  15  W.  R.  999,  L.  B.  1  0. 0.  E.  90.  So,  again,  a 
conviction  for  a  common  assault  could  not  be  pleaded  in 
bar  to  an  indictment  for  rape,  though  possibly  it  might' 
be  for  an  assault  with  intent  to  commit  rape  ;  for  the 
essence  of  the  crime  of  rape  is  a  felonious  assault  by 
penetration  of  the  person  of  the  prosecutrix,  which' 
justices  have  no  jurisdiction  to  adjudicate  upon,  and, 
although  it  is  quite  true  that,  on  a  charge  of  common 
assault,  evidence  may  be  given  of  ctrcumstanoes  which, 
if  true,  wonld  constitute  a  rape,  and  true  also  that  the 
justices  must  form  in  their  own  minds  an  opinion  as  to 
the  credibility  of  that  evidence,  with'  a  view  to  deter* 
mining  whether  their  Jurisdiction  to  deal  with  the 
matter  has  been  ousted  or  not,  and  true  also  that  if 
they  disbelieve  that  evidence  they  may  nevertheless  be  • 
lieve  that  an  assault,  though  not  one  of  the  particular 
character  constituting  a  rape,  has  been  committed,  and 
conviot  the  person  charged  accordingly,  as  was  done  in 
Wilkinion  v.  DuUon,  32  h.  J.  M.  0. 152, 11  W.  B.  0.  L. 
Dig.  7.  Their  conviction,  nevertheless,  would  be  no 
bar  to  an  indictment  for  race,  for  though  incidentally 
they  might  be  obliged  to  consider  the  evidence  in  order 
to  determine  whether  they  had  jurisdiction  over  the 
charge  before  them,  they  would  have  no  jurisdiction 
whatever  to  adjudicate  upon  the  offence  of  rape,  and 
their  disbelief  of  the  evidence  would  have  no  greater 
effect  upon  the  charge  of  rape  than  if  they  had  simply 
refused  to  commit  for  trial  upon  it,  in  which  case 
nobody  would  question  that  an  indictment  might  be 
presented  by  anybody  who  was  dissatisfied  with  the 
justices'  refusal.  This  subject  was  a  good  deal  discussed 
in  the  Court  of  Exchequer  in  In  re  Thompson,  9  W.  B. 
203. 

It  might  be  suggested  that  it  may  so  happen  that 
justices  take  a  grievously  erroneous  view  of  the  facts 
presented  to  them,  and  that,  by  convicting  of  a  common 
assault  when  the  facts  point  to  a  serious  felony,  justice 
may  be  defeated  and  a  great  criminal  may  escape  the 
punishment  due  to  his  crime.  True  It  is  that  it  may  so 
happen ;  so  it  may  that  a  judge  or  Jury  may  take  an 
erroneous  view  of  facts  presented  to  them.  For 
this  there  is  no  remedy.  Such  misfortunes  are  mere 
accidents,  and  of  very  rare  occurrence,  and  are  very 
unlikely  to  happen  by  reason  of  any  default  of  the 
justices  if  they  will  pursue,  as  I  am  sure  they  ever 
endeavour,  the  simple  course  of  steadily  bearing  in  mind 
the   charge  beforo  them.    If    that  charge  be    one   of 
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felony,  or  miBdemeaDoar  punishable  by  indictment 
only,  they  have  no  jurisdiotfon  to  adjudicate ;  they  can 
but  commit  for  trial  or  refuse  bo  to  do*  In  matters 
before  them  upon  which  they  are  called  upon  to  adju- 
dicate tbey  must  do  so,  unless  they  ha?e  upon  the  facts 
an  alternatife  to  send  for  trial  upon  indictment*  In 
assault  cases  especial  provision  is  made  to  this  effect  by 
section  46  of  24  &  25  Vict.  c.  100.  lu  the  case  before 
us  the  doubts  I  once  entertained  are  removed — the  one 
and  eame  assault  of  which  the  defendant  was  convicted 
is  the  sole  foundation  upon  which  the  conviction  at  the 
Central  Oriminal  Oourt  is  res^/ed,  although  aggravations 
are  added  to  it  which  at  first  sight  make  the  offences 
appear  diflFerent  —  more  particularly  the  count  for 
wonndiug;  but  i  find  it  alleged  and  found  as  a  fact  that 
that  wounding  formed  part  of  the  assault  and  battery  of 
which  the  defendant  was  convicted,  as  well  it  might, 
without  amounting  to  an  unlawful  and  malidons 
wounding,  which  is  purely  an  indictable  offence  under 
section  20  of  24  &  25  Yict*  This  is  recognized  law 
(see  Beg.  v.  Taylor,  17  W*  R.  623,  L.  R.  1  0*  0.  R.  194). 
For  the  reasons  I  have  given  I  am  now  satisfied  that 
the  conviction  before  us  ought  to  be  quashed* 

The  following  judgment  of  Pollock,  B.,  was  read  by 
Hawkins,  J*  —  This  conviction  ought,  in  my 
opinion,  to  be  quashed*  If  the  question  depended 
solely  upon  whether  the  previous  conviction  pleaded  by 
the  prisoner  was  a  good  bar  to  the  present  indictmeut, 
as  coming  within  the  provisions  of  the  24  k  25  Vict. 
c.  100,  r*  45,  I  should  pause  before  I  came  to  snch  a 
conclusion,  as  the  language  of  this  section  is  certainly 
not  in  accord  with  that  of  section  16  of  42  &  43  Yict. 
o»  49*  My  decision  is  based  on  the  broader  ground  that 
the  conviction  pleaded  and  the  evidence  given  in  sup- 
port of  it  formed  a  good  bar  at  cottUBon  law  to  the 
present  indictment*  At  the  trial  it  was  proved  on 
behalf  of  the  prisoner  and  admitted  by  counsel  for  the 
^prosecution  that  the  first  four  counts  of  the  indictment 
referred  to  the  same  matter  as  the  offence  mentioned  in 
the  record.  In  eubstance,  therefore,  the  plea  and  the 
evidence  establish  that  there  was  but  one  offence,  and 
that  the  acts  done  by  the  defendant  in  respect  of  which 
he  was  convicted,  by  whatever  legal  name  they  might 
be  called,  were  the  same  as  those  to  which  the  indict- 
ment referred,  and,  therefore,  the  rule  of  law  Nemo 
debet  hi$  puniri  pro  uno  dtlidUt*  applies,  and,  if  the 
prisoner  were  guilty  of  the  modified  crime  only,  he 
could  not  be  guQty  of  the  same  acts  with  the  addition  of 
malice  and  design* 

In  Reg^  v.  WalheT  it  was  held  that  a  plea  of  atUre/oU 
conviet  of  an  assault  before  magistrates  is  a  bar  to  an 
indictment  for  feloniously  stabbing  in  the  same  transac- 
tion. Beg,  V.  8t€mton  is  to  the  same  effect  These  ere 
decisions  by  single  judges,  but  they  were  cited  and  ap-  ; 
provAd  of  by  the  Ck>urt  of  Queen's  Bench  in  The  Queen 
T*  Elrington,  where  Oockburn,  0. J.,  says : — *'  We  must 
bear  in  mind  the  well-established  principle  of  our 
criminal  law  that  a  series  of  charges  shall  not  be  pre* 
ferred,  and  whether  a  party  accused  of  a  minor  offence 
is  acquitted  or  convicted  he  shall  not  be  charged  again 
on  the  same  facts  in  a  more  aggravated  form."  This  is 
not  only  the  law,  but  it  is  consonant  with  sound  sense 
and  the  just  treatment  of  defendants.  One  case  only 
was  cited  by  the  prosecution  which  might  at  first  sight 
aeem  to  be  contrary  to  this  view — HarUey  v.  Hindmareh, 
but,  upon  looking  at  the  decision  in  that  case,  it  will  be 
found  that  the  couTiction  was  not  pleaded  as  a  bar  at 
common  law,  but  under  the  statute  24  &  25  Yict.  c. 
100,  s*  45 ;  and  the  judgment  of  the  court  proceeded 
upon  the  grounds  that  there  was  no  record  of  any  con« 
viction,  and,  further,  that  the  magistrate  did  not  adjudi- 
cate upon  the  case,  but,  as  a  conservator  of  the  peace, 
ordered  the  defendant  to  enter  into  recognisances* 

*  See  Broom's  Legal  Mazlma,  6th  ed.,  p.  330* 


The  following  judgment  of  Chablv,  J.  (with  wlilob 
Lord  OoLSRiDOB,  O.J.,  and  Granthaic,  T*,  eonemtsd], 
was  read  by 

Lord  CoLBBiDoa,  O.J* — The  facts  upon  which  ths  pies 
in  this  case  was  based  were  proved  at  the  trial,  indeeA  it 
was  not  disputed  that  the  offences  charged  la  ths  ftnt 
four  counts  related  to  the  same  matter  as  the  oibBN 
mentioned  in  the  record,  but  counsel  for  the  prosecntkm 
argued  that  the  record  did  not  disdose  any  coniiotisn 
within  the  meaning  of  24  d;  25  Viet,  c*  100,  s.  45,  the 
court  having  neither  ordered  the  defendant  to  psjaiine 
nor  to  be  imprisoned.  The  counsel  for  thedefsndsat 
argued  that  by  42  &  43  Yict.  c.  49,  s.  16,  sah-seotion  S, 
express  power  was  given  to  the  magistrace  upoa  eon* 
victing  a  person  of  assault  to  discharge  him  coaditioi- 
ally  on  his  giting  security  to  be  of  good  behtrkmr,  sod 
that  24  &  25  Yict.  c.  100,  s.  46,  must  be  rwdvia  the 
section  above  referred  to.  The  defendant  was  oonfietsd 
on  the  first  four  counts  of  the  indiotment,  and  the 
recorder  reserved  the  question  for  the  opiohm 
of  the  court— Whether  the  proceedings  before  the 
court  of  summary  jurisdiction  against  the  dsfeadmt  is 
respect  of  the  assault  on  Oharles  Living  were  e  ber  t» 
the  proceedings  against  him  at  the  Oentnl  Odaiasl 
Oourt  for  the  same  offence  P  The  answer  to  thiiqm- 
tion  does  not,  in  my  opinion,  in  any  way  depeaionthe 
construction  of  the  45th  section  of  24  &  25  Yiot  e.  100, 
and  the  16th  section  of  42  d;  43  Yiot  c  16.  Itliiflk 
the  proceedings  were  a  bar  apart  from  any  itatatoif 
provisions,  and  that  the  couTiction  should  be  qaiM  is 
accordance  with  the  well-established  rule  at  ooonoa 
law — that  where  a  person  has  been  convleted  for  ■& 
offence  by  a  oourt  of  competent  jurisdietion,  the  con* 
viction  is  a  bar  to  all  further  criminal  piooeedingi  fot 
the  same  offence*  This  rule  has  been  aoted  on  egas 
and  again,  and  I  can  see  no  reason  why  it  ehould  notbe 
acted  on  in  this  case*  It  cannot  be  material  that  a 
magistrate  has  power  by  statute  to  deal  with  a  ooofioted 
person  otherwise  than  by  fine  or  imprisonmeat,  for  it  !• 
the  conviction  and  not  the  nature  of  the  saotnoe 
which  constitutes  the  bar.  The  principle  is  that  no 
man  shall  be  placed  in  peril  of  legal  penalties  moce  thia 
once  on  the  same  accusation.  This  being  the  riev 
which  I  take  of  the  case,  it  is  unneeessarj  to  decide 
Whether  the  defendant  is  entitled  to  the  proteotfam  pn* 
vided  by  24  &  25  Yiot.  c.  100,  s.  45*  I  may  edd  that 
upon  the  question  reserved  no  point  arises  oathetooi^ 
of  the  special  plea,  which,  however,  I  thiak  ntfj  be 
regarded  as  an  informal  j^ea  of  autre/oit  oonnd* 

Conviction  quaihed^ 

Solicitor  for  the  defendant,  G»  Shannaiu 

Solicitors  for  the  prosecution,  Seeley  A  5sa* 


0.  C.  R.  FAl- 

Beg.  v.  C&oes.  (a.) 
Criminal  law  —  Procuring  ahortian  —  GonvietiM  V 
patient   for   conepiracy  —  Abnnce   of  widtM  «/ 
pre^mancy. 

A  woman  uf(u  jointly  indicted  with  othen  fif  *^ 
ipiring  to  procure  her  mieoarriage  by  unlawful  mm»h 
There  wa$  no  evidence  of  her  being  uMMdnn^ 
render  the  aet$  criminal  if  done  by  hered/aUmt* 

Held,  that  $he  might  ntuerthde$$  rightly  be  emwidd  of 
eonspiraey  to  commit  a  felony* 

At  the  assises  held  for  the  county  of  Korthsii^ 
Thomas  William  Whitchurch,  John  Howe,  and  £li<*^ 
Oross  were  indicted  for  that  they  **  beUeving  that  the  w 

(a.)  Beported  by  R.  E.  Hblshbubb,  Esq.,  Baniitv**^ 
Law, 
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fiisabeth  OroH  wm  then  pregiuuit  and  that  in  due 
coone  of  nature  she  wonld  be  delivered  of  a  ohild  be- 
gotten by  the  said  John  Howe,  and  wickedly  intending 
«nd  oontiiviBg  to  conoeal  such  pregnaooy,  and  to  pre-> 
went  snch  her  delivezy  in  dae  ooane  of  natare,  on  the 
lat  day  of  Jnne,  A.n.  1889,  did  amongst  themaelve  nn- 
lawfoUy,  knowingly,  and  wiokedly  oonspice,  •oombine, 
oonfedeiate,  and  agree  together  feloniously  and  unlaw- 
inll 7  to  procure  the  miscarriage  of  the  said  Elizabeth 
Ghoea  by  unlawfully  adminiatering  to  and  causing  to  be 
takan  by  her  certain  i^oxlous  things,  and  by  unlawiully 
naiiig  certain  instruments  and  other  means  with  intent 
to  piroonre  the  miscarriage  of  the  said  Elizabeth  Gross." 

The  indiotment  further  set  out  a  number  of  acts  done 
in  pmsuanee  of  the  conspiracy. 

At  the  trial,  before  Wills,  J.,  the  evidence  established 
that  the  prisoners  all  believed  that  Elizabeth  Gross  was 
vregnanty  and  that,  for  the  purpose  of  proouriog  abor- 
tton»  l^Tliitchurch  and  Howe,  With  her  consent  and  by 
bez  pioeurement,  both  administered  to  hex  noxious 
drags,  and  used  or  caused  to  be  used  upon  her,  instru- 
ments ;  but  there  was  no  evidence  that  she  was  in  fact 
pregnant,  and  it  is  therefore  assumed  in  her  favour  that 
aba.waa  not  so. 

On  behalf  of  Gross  it  was  objected  that  for  a  woman, 
not  being  pj^oant,  to  do  or  cause  to  be  done  acts  upon 
herself  for  the  purpose  of  procuring  abortion  was  no 
offence  cither  at  common  law  or  by  statute,  and,  there- 
fore, ehe  oould  not  be  convicted  of  Conspiracy  with 
other  persons  that  they  should  do  upon,  her  and  she 
ahonld  suffer  the  same  acts. 

'  The  learned  Judge  was  of  opinion  that,  whether  or  not 
it  waa  no  offence  for  a  woman  not  pregnant  to  do  acts 
to  herself  intending  thereby  to  procure  an  (abortion, 
which  waa  actually  impossible,  it  wonld  none  the  less  be 
fl"<wi»^«i  in  her  to  coo  spire  to  commit  a  felony  (which 
the  administration  of  dru«s  and  the  use  of  instruments 
would  have  been  in  her  as  well  as  in  the  men  if  she  had 
bean  pregnant :  see  24  ft  *25  Vict.  c.  100,  s.  68),  because 
the  commission  of  the  felony  was  rendered  impossible  by 
eiienmatenoea  unknown  to  her. 

He  waa  further  of  opinion  that  for  the  woman  to 
ecnspire  with  the  ihen  to  have  certain  things  done  to 
her,  the  doing  of  which  constituted  a  felony  on  the  part 
ot  the  men,  was  criminal,  although  the  object  to  be 
Atafaied,  If  eifected  by  herself  alone,  and  without  the 
help  of  the  men,  might  not  have  been  criminal,  and 
aooordingly  h^  directed  the  Jury,  if  they  believed  the 
efideoce,  to  convict  the  prisoners. 
*  Ihe  Jniy  convicted  all  the  prisoners. 
The  question  for  this  court  was  whether  the  conviction 
» the  woman  could  be  sustained. 


Eammomd  OhamlMr§9  for  the  prisonar. — ^It  is  snb- 
l  that  a  ohaiga  of  eonspiraoy  cannot  be  maintained 
e  perMm  who  wonld  not«  in  the  event  of  the 
sQooeedlng,  be  guilty  of  any  offavce  wha^ver. 
In  the  fgeaant  case  the  prisoner  (not  bdng  pregnant) 
in,  ettenipHag  to  prconie  abortion.  In  heiaelf  eovmitted 
■o  ofEeaoa  either  at  oommon  law  or  by  statola.  The 
ooaaeqiianeas  of  upholding  this  conviction  wonld  be 
fto  rapching— if,  for  instanoe,  nnder  the  Griminal  Law 
AmoBdaient  Act  of  1885  a  man  were  charged  with  the 
fletHamnnf  of  a  girl  nnder  the  age  of  sixteen,  it  wonld 
IpgMUy  'oUow  that  the  girl  might  be  indicted  for  a 
^  mj  to  commit  the  oiBanoa.  It  la  an  essential 
^  fai  a  criminal  oonapiraey  that  the  object  of  the 
is  injury  to  some  third  peiaon :  Beg,  v. 
FMeriem  19  W.  B.  1 65,  L.  B.  1  0.  a  B.  S74. 

SmUht  tat  tile  proieoationt  waa  not  called 


Laid  OoKXBinoa,  GJ.^The  offence  charged  in  this 
oaae  is  not  an  attempt,  but  a  oonspiraoy»  to  commit  a 
mfmf!  Theae  djfencea  are  totally  different  in  their 
iMtaf e,  and  the  |^  of  the  offence  of  oonapiraey  is  the 


act  of  combining  with  the  convicted  persons  to  conunit 
the  felony.  It  is  dlfaeult  to  feel  any  doubt  that  they 
are  all  equally  liable  on  this  indiotment,  although  the 
pereon  on  whom  the  offence  was  committed  wonld  not  if 
alone  have  been  guilty  of  any  offence. 

Pollock,  B.,  Hawkins,  Gbanthax,  and  Ohaulbb,  J  J.,' 
concurred. 

GonvieHon  affirmed* 

Solicitors  for  the  prisoner,  Becke  A  Qrun^  Northamp- 
ton. 

Solicitor  for  the  prosecution,  W.  G.  0.  MikMl^  Bed- 
ford, Solicitor  to  the  Treasury. 


Erbjltuic.— i7fjjr.  V.  M%U$f  ante^  p.  334 :  In  the  report 
of  this  case,  immediately  following  the  sentence  con- 
tained in  the  stotement  of  facts  (p.  334), ''  The  evidence 
offered  hy  the  d^endant  in  eupport  of  hie  plea  coneieted 
of  an  examined  copy  of  a  record  of  a  court  of  aummary 
juriedidion  aiUing  at  West  Ham;*  the  foUowing  state- 
ment should  be  inserted :  **  This  record  toae  ae  foUowe  : 

*  George  Jamee  Milee  ia  thia  day  convicted  for  that  he 

*  .  ,  did  unlawfully  aaaauU  a^id  heal  one  OharUe 
Living*  But  the  court  being  of  ooinion  that  the  $aid 
offence  waa  of  ao  trifling  a  nature  tnat  it  ia  inexpedient 
to  inflict  any  other  than  a  nominal  puniahtMnt^  and  fAe 
defendant^  having  given  aecurity  to  the  aatiafaetion  of 
thia  court  to  he  of  good  behaviour,  ia  diacharged*  ^ 


eoutt  of  aippeaU 


From  Ghan.  DIv. 


Feb.  14,  15.  ' 


WHXXBt  V.  KncHKU.  (a.) 

Perpetuity—Bemoteneaa— Legal  limitaUone^LimiiaHon 
to  unborn  peraon  for  life^  with  reimaind/fT  to  her 
children  horn  within  the  limita  of  the  rule  againat 
perpetuitiea — Bule  againat  a  "poaaihUity  on  a  poui* 
bUiiy:' 

That  an  eatate  cannot  he  limited  hy  way  of  remainder 
(after  a  life  eatate  to  an  unborn  peraon)  to  ehtidrem  or 
iisua  of  aueh  unborn  peraon,  ia  an  ahaolute  and  etiH 
emiating  rule  of  law  (app2teai2a  to  legal  limitationa),  xmd 
exista  independently  of  the  rule  againat  perpetuitieaf  and 
auch  a  remainder  or  gift  over  ia  not  rendered  valid  hy 
the  inaertion  of'worda  having  the  effect  of  reUricting 
it  to  children  or  iaaue  bom  before  the  exoiration  of  the 
period  aUowed  hy  the  rule  {known  as  the  rule  againd 
perpetuitiea),  which  preventa  property  being  tied  up  far 
a  longer  period  than  a  life  or  Uvea  in  being  and  twe^^ 
one  yeara  t^fierwarda. 

By  a  marriage  aetUement  landa  were  limited  tothe  uae 
of  the  huahand  and  wife  aueoeaeively  for  life,  with 
remainder  to  the  uae  of  any  one  or  more  of  their  ehil* 
dren,  grandchildren,  or  more  remote  iaeue  (bom  hrfore 
any  apoointment  made),  aa  the  huaband  and  wife  ahoM 
by  deea  appoint. 

The  huaband  and  wife,  in  exerolee  <{/  their  poiasr, 
appointed  pari  of  the  landa,  by  deed,  to  the  uae  of  a 
married  daughter  for  life  for  her  aeparate  uee,  and 
after  her  deoeaae  to  the  uh  of  her  children  living  at  the 
date  of  that  deed,  aa  tenanta  in  comnum  in  fee. 

Held,  that  the  limitation,  to  the  children  of  the  married 

daughter,  contained  in  the  deed  of  aippowtmentf  when. 

—       ■  ■       .  I  ■      »  ■  ■■      .i^^— ^ 

(a.)  Baported  by  B.  H.  Duxa,  E«q.,  B«tiitat'at-L.w. 
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tead,  as  it  mu$t  he,  cm  pari  of  the  original  uUUmmt, 
tita-^di  UB^pfmditig  Ogaimt  the  fltit  oftove-mentlonisd 
ruJe^  fkottoithittHuUng  the  fact  0/  the  limitaHon  being 
reitrided  to  ehUdren  living  at  the  tUxie  of  the  deed  of 
Q^gfcigdm/enU 

Judgment  of  Eftj,  J.  (ante,  p.  5,  42  Ch.  D.  494), 
afflffned*   .    ■      .      • 

Appeal  from  £aj,  J. 

Tho  case  is  reported  below,  ante^  p.  5»  and  42  Ou  D. 
494. 

Bj  marrUgd  articles  dated  the  4tli  of  KoTember, 
1821,  and  made  in  contemplation  of  a  maniage  between 
Obaries  .Dennis  and  lA$xj  Elizabeth  Maddj,  whioh  was 
shortly  afterwards  solemnised,  it  was.  agreed  that  oe^tain 
lands  belonging  to  Oharles  Dennis  in  fee  simple  should 
be  settled. 

By  a  settlement  made  in  pnrsuanoe  of  the  marriage 
articles  (bat  more  than  eighteen  years  afterwards),  and 
dated  the  7th  of  May,  1840,  the  lands  were  settled,  to 
the  use  of  Charles  Dennis  for  life,  with  a  limitation  to 
trastees  to  snpport  contingent  remainders,  with 
remainder  to  Mary  EliEabeth  Dennis  for  life,  with  a  like 
limitation  to  trustees  to  snpport  contingent  remainders, 
with  remainder  **  to  the  nee  of  a  child,  grandchild,  or 
more  remote  issue,  or  all  and  every,  or  any  one  or  more, 
of  the  children,  grandchildren,  or  more  remote  issue  of 
the  said  Oharles  Dennis  by  the  said  Mary  Elizabeth  bis 
wife,  such  child,  grandchildren,  or  more  remote  iskue 
being  bom  before  any  such  appointment  as  her^nafter 
Is  mentioned  shall  be  made  to  him,  her,  or  them  respec* 
tively,  for  such  estate  or  estates,  interest  or  interests, 
and  in  such  parts,  shares,  and  proportions  (if  more  than 
one),  and  with  such  limitations  over,  such  limitations 
OTer  being  for  the  benefit  of  some  or  one  of  the  objects 
of  this  present  power,  and  in  such  manner  and  form,  as 
the  said  Charles  Dennis  and  Mary  Elizabeth  his  wife  " 
should  by  deed  appoint,  and  in  default  of  appointment, 
to  the  use  of  the  ohild  or  children  of  Charles  and  Mary 
Elizabeth  Dennis' equally  as  tenants  in  common  in  fee, 
with  a  limitation'over  in  caae  any  of  such  children  should 
die  under  twenty-one  without  leaving  issue. 
*The  settlement  contained  a  power  of  sale.' 

Mr.  and  Mrs.  Dennis  had  two  children  only,  of  whom 
Mrs.  Burlton  was  one. 

By  an  indenture  of  the  15th  of  March,  1865,  Mr.  and 
Mrs.  Dennis  appointed  one  moie^  of  the  lands  com- 
piJaed  in  the  settlement,  or  the  proceeds  of  sale  thereof, 
after  their  own  life  interests,  to  the  use  of  Mrs.  Burlton 
for  life  for  her  separate  use,  without  power  of  anticipa- 
tion, with  remainder  to  the  use  of  such  person  or  persons 
AS  she  should  by  will  or  codicil  appoint,  and,  in  default 
of  appointment,  to  the  use  of  her  children  living  at  the 
date  of  that  indenture  as  tenants  in  common  in  fee,  with 
a  gift  over  in  the  event  of  all  of  such  children  dying 
under  twenty-one  without  leaving  issue. 

The  power  of  sale  given  by  the  sattlemeM  having  been 
exercised,  a  sum  of  24,700,  part  of  the  proceeds,  came 
into  the  hands  of  the  plaintifl  and  the  defendant,  J. 
Turner,  as  trustees  In  respect  of  the  moiety  appointed 
by  the  indenture  of  March,  1865,  aUd  in  December, 
1877,  they  lent  that  sum  to  the  defendant,  G.  W. 
Mitchell,  upon  the  security  of  a  bond  and  equitable 
mortgage.  Turner  having  absconded,  this  action  was 
brought  agdnst  him  and  Mitchell  for  an  account  of 
what  was  due  upon  the  loan,  and  for  foreclosure  or  sale. 
Mitchell  alleged  in  his  defence  that  he  had  repaid  to 
Tomer  £2,700  out  of  the  £4,700,  and  by  a  eonatMr-elaim 
against  the  plaintifP,  Tomer,  Mrs.  Burlton  and  three 
of  her  childr(Bn  who  were  in  existence  at  the  date 
of  the  deed  of  March,  1866,  he  alleged  that  the  sum  had 
been  10  repaid  at  the  request  of  Mrs.  Burlton,  and  had 
been  applied  by  Turner  at  the  like  request  for  the  main- 
tenance, ednoation,  and  advancement  of  those  three 
dtMteUf  and  he  ocmtended  that  Mts.  Burlton  was  abso-' 
lately  entltkd  to  the  £4^700,  on  the  ground  that  tha 


appointment  of  March,  1865,  to  the  ebfldien  of  ICn^ 
Burlton  living  at  the  diite  of  such  appolntme&t  wia  loid; 

The  qu^tion  of  its  validity  was  argued  \tibt6 
Say,  J.',  who  held  ihit  the  rule  that  an  estate  oiiuiofi 
be  linkited  to  an  unborn  fietson'  for  lif^  followed  by  aa' 
estate  tea  ohlH  of  such  unborn  person,  is  a  rule  eziitiBg 
independently  of  the  rule  against  pe^pHoitiM  ;'  that  the. 
settlement  must  be  treated,  fbr  the  purpose  of  deddfa^^ 
the  present  question,  as  made  before  themarrisgeof  Kr. 
ahd  Mrs.  Dennis ;  and  that  consequently  the  appoiot^ 
ment  of  March,  1865,  whioh  must  be  read  as  part  of  tiie 
settlement,  was  invalid  so  far  as  it  purported  to  ghe 
the  property  (in  default  of  Mrs.  Burlton  appointfaig  h  bf 
will,  the  power  to  do  which,  was  admittedly  bad]  to  lier 
children  then  living,  and  also  so  fat  as  it  purported  to 
restrain  her  from  anticipation. 

From  that  decision  the  said  three  chUdzen  oiUa. 
Burlton  appealed. 

'  Marten^  Q.C.,  and  W.  Beiker^  for  the  appeDsatL- 
The  appointment  in  favour  cf  these  children  is  dtvMt 
and  is  not  affected  by  the  interposition  of  a  void  power 
of  appointment.    The  learned  judge  decided  the  osw  oa 
the  authority  of  the  dicta  of  Mr.  Joshua  WiUisou,  bot 
there  is  no  sufllclent  authority  to  show  that  the  role  ia 
question,  if  it  is  a  rule  at  all,  has  any'ezUtssoe  in- 
dependently of  the  rule  against  perpetuities.   The  nls , 
against  a  "  possibility  upon  a  possibility"  ie  obiol^ 
except  so  far  as  it  Is  merely  a  branch  of  the  role  igiiait 
perpetuities.    Secondly,  even  aesumlng  there  is  lodi  s 
rule  against  a  genertd  limitation  of  that  nature,  in  the 
present  case  the  limitation  is  not  gineral,  bat  ia  n-. 
stricted  to  children  bom  at  the  date  of  the  appoiatneit. 
Mr.  Joshua  Williams  is  the  first  and  only  anthoritj  who 
without  qualification  asserts  the  existence  of  the  nie : 
Williams'  Beal  Property,  15th  ed.,  pp.  321—3  and  647  \ 
16th  ed.,  pp.  314,  315,  624.    Other  authorities  deayiti. 
existence :  Lewis  on  Perpetuities  (1843),  pp.  419, 4S0, 
and  Supplement  (1849),  pp.  97,  112,  136,  eistq.;  Caiei 
and  Opinions  (Mr.  Booth's  and  Mr.  Yorke's  o^oni  on 
the  win  of  Oharles  Baker),  pp.  432,  434,  d  leg.  Tbe 
rule    is  not  there  stated    as  an    absolute  one,  ssd, 
seoondly,  it  is  stated  as  a  rule  against  a  general  lioiiti- 
tlon  to  unborn  sons  of  unborn  sons.    It  does  notujs, 
gift  is  invalid  when  made  to  issue  to  be  bora  withia  the 
proper  period,  merely  on  the  ground  that  they  sie  the 
issue  of  an  unborn  person  who  takes  an  estate  locUt^ 
In  the  case  of  Bay  v.  The  Earl  of  Oovenirg,  3  T.  B.  83, 
decided  by  Lord  Kenyon,  there  was  nothing  to  iisiit  (he 
time  of  birth.    Such  ei  limitation  as  that  in  the  pretest^ 
case  is  good  if  it  does  not  violate  the  rule  againet  p«- 
petulties:  BrudeneU  v.  Ehoee,  I  East,  442;  Coftftftf* 
Brown^  11  EU.  372,  at  p.  375 ;  Mogg  v.  Mogg»  1  Her., 
654,  at  p.  664  (where  Mr.  Preston  said  that  a  reoudnder  ts 
issue  (as  purohators)  of  an  unborn  child,  f  oUowiag  «  gUt 
to  the  ttttbbrti  ohUd  for  Mfe,  is  net  good  unless  it  i*  Jj^ 
take  effect  within  a  Umited  time) ;  BtmUedge  v.  DmC 
2  Yes.  356,  866;  Sngden  on  Powers,  8th  ed.,>M 
and  p.    897,  paragraph  8 ;    Cole  v.   Semttt  4  Df^  * 
War.  If  at  p.  82 ;  1  Jailnaa  on  Wills,  4th  ad.,  pp.  W> 
281  ;  2  Jarann  (Appendix),  p.  845 ;  Todor's  LesAaff 
Oases  on  Beal  Prof^rty,  >3tfd  ed.,  notes  on  Coddl^ 
Falmer,  p.  478,  H  seg. ;  Davidson's  Oonveyandngi  tm 
ed.,  vol.  3,  part  1,  pp.  336—^888.    [Lnmurr,  UJ^  ^ 
fened  to  Jarman,  3rd  ed.,  p.  262,  nata  sf,  #hsw  «m^ 
thing  is  said  as  to  an  obs«vation  made  by  LdtdoL 
Leonards  on  Oadell  >v.  Palmer  in  the  list  ssnisBss  «i 
p.  324  of  SoBden's  Law  of  Pioperty.]    Our  tUri  ptbt 
is  that^^  althoogh  for  most  purposes  the  app^tswit' 
must  be  read- intof  the  original  settlemenf»  y4  ^^^ 
cOect  as  a  ppringiiig  nse^  and  M^.  Joshua  Williams  Wwu 
states  the  law  as  to  springing  uses  as  entirely  indepQW- j 
eatpf  thU  artiflpial  rule— thay  tak^  ejKsct  by  vfrtos  «f 
Che  Statute  of.  Uses,    ^is  old  rule  i^  '''^^TL^ 
restrictive  rule  merely— not  one  in  laUanoe  aa  wb^, 
titles  have  been  abcepted-— it  is .  simply  a  nutter  of  n^ 
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i  •£  eoKTejanoarty  80  that  no  harm  could  be  do&e 
hf  a  formal  roaognition  of  its  dimppearaaoe.  Nothiag 
waa  aattlfld  bafora  CtUkU  Tw  PoZmflr.  In  oTery  case 
daolded  agaimst  these  limitations,  thej  were  bad  under 
tlM  Tula  agsiaat  perpetuities. 

They  alee  referred  to  In  re  FroBt^  Froii  ?.  Ftoit^ 

F'^rweO^  for  Mrs.  Purlton.— The  rule  relied  on  by  the 

learned  Jadge  Is  perfectly  well  settled.    The  modern 

zqle  egalnet  perpetaitlee  was  Inyented  by  way  of  analogy 

to  the  common  law  rule  against  ^  a  posstbUity  upon  a 

poealbiUty :    Pcrier  t.  BradU^,  3  T.  B.  143 ;    In  re 

JUdUy,  BuMm  ▼•  Hay^  27  W.  B.  527,  11  Ch.  D. .  645» 

a|  p.  .649.    The  old  tiU  has  not  disappeared :  Sngden 

om  Fowei%  8th  ed.,  p.  393.    In  OoU  7.  S^well  it  was 

pointad  ont  that  the  rule  against  perpetuities  had  no 

applieation  to  limitations  by  way  ot  legal  remainder. 

Therefore  the  old  rule  must  apply  to  suoh  cases.    In 

J9djf  ▼•  Sari  of  Coventry  Lord  Kenyon  said  the  law  was 

deazly  aettled  that  an  estate  for  life  might  be  limited  to 

unborn  iasne,  profided  the  devisor  did  not  go  farther 

and  give  an  estate  in  suooeeslon  to  the  children  of  such 

nnbom  iarae.    In  Brudenell  ?•  Ekote,  1  Esst.  at  p^  454, 

he  aaid  the  eame  thing.    [Oonoir,   L«J.— Mr.  Marten 

pointed  out  that  the  remainder  there  was  clearly  bad 

under  the  rule  against  perpetuities.]      In  all  these  cases 

in   which    there    were    legal    remainders,    what  Lord 

St.  Leonarda  said  in  OiAe  t.  dewtU^  as  to  the  rule  against 

perpeioltiea  having  no  application  to.  suoh  estates^  Is  a 

complete  anawer  to  that  argument.     In  Monypenay  ▼. 

Derimg^  %  De  Gv  M.  4e  G.  145,  at  p.  170,  he  said  the 

mle  waa  too  well  eettlsd  ta  be  broken  in  upon.      In 

Feazae/'a  Ooatingent  Bemainders,  10th  ed.  (1844),  p.  565, 

diapw  Af  on  exeeutory  dcYises,  ^  section.  21,  Mr.  Butler's 

note  atatea  the  rule  as  an  existing  one.  Again,  on  p.  25 1 , 

note  O.,  he  refere  to  the  rule  against  a  possibility  upon  a 

paasibillty  aa  existing.  .   The  rule  was  a  common  law 

rule»  and  never  had  any  application  either  to  equitable 

estatea  <n  to  peraonalty,  because  there  are  at  law  no  suoh 

estatea  ae  reaudnders  in  personalty.   In  OatUin  ?.  Brown 

the  dictum  almply  approved  a  statement  of  Mr.  Prescon 

in  Moyg  ▼.  Moyy^  and  applied  it  to  equitable  estates.  Mogg 

T.  Moyg  waa  also  a  case  of  equitable  and  not  legal  eetates. 

Jloatled^e  t.  Dorril  was  a  case  of  personal'  eetate.    The 

law  never  recognized  a  remainder  in  personal  estate,  and 

thia  la  parely  a  role  of  law.      The  rule  is  an  old  rule  of 

the  common  law  which  hae  never  been  abrogated,  and 

eoald  not  bs^  except  by  the  Legislature. 

He  alao  refetrad  to  Burton's  Oompendium,  7th  ed.,  p. 
256;  Joehna  Williams  on  Baal  Property,  11th  ed., 
Appendix  F.,  p.  521;  15th  ed.,  p.  647 ;  Sagdeu's  Law  of 
Property,  pp.  120,  121 ;  Cadell  v.  Bdmer,  1  01.  &  Fin. 
312  ;  Preaton  on  Abstracts,  voL  ii.  pp.  114. 166 ;  Fdarne 
on  Ooatiogeot  Bemainders^  502-^^  s.  IV. ;  and  Hockley  i 
V.  Mmwbey,  1  Yea.  Jun.  143.  ^ 


e,  Q.O.  {Swinfen  Eady  with  him),  for  the 
defeodant  Mitchell.— That  the  power  to  Mrs.  Barlton  to 
appoint  by  will  Is  bad,  Is  not  disputed.  Where  a  power 
to  appoint  l^.wiU  la  void  for  remoteness,  the  limitations 
over  fai  default  of  appointment  are  bad  too  :  Wollaeton 
V.  iTta^,  17  W.  B.  641,  L.  B.  8  £q.  165. 

Alexander  Toung^  for  the  plaintiff. 

W.  Baher  in  reply.—- In  Porter  v.  Bradley  Lord 
i  aaid  ttie  time  allowed  by  law  In  the  caee  o(  an 
deviae  waa  borrowed  by  analogy  from  legal 
formeV  ttailationa— poanMly,  for  a  Hfe  o«  11? ea  in  beings 
'wUha  remainder  in  tall  to  unborn  children,  who  cannot 
bar  it  tUl  twenty-one.  That  ahowa  the  rule  against 
petpatattiea  ia  teaUy  only  the  adaptation  of  the  common 
iaw  rale*  The  p«petaitiee  rule  Is  flcst  eryataUiasd  ia 
slmer,-  ateee  which  the  old  rule  has  never 
feeognfeMd.     {Ooitoir,  Ij.J.  -^  Because  the  rale 


against  perpetuities  has  sufficed  for  all  tl^  oases  that  , 
have  arisen.]    The  opiuion  pC  Jessel,  M.B.,  was  in  our 
favour:,  /n  ra  Ridley^  Buckion  v.  Hay.    The  case  of  . 
HockUy  V.  Hiawbey  also  disposes  of  the  old  rule— it  lays  , 
down  that  an  appointment  in  exercise  of  a  power  to  ap« . 
point  as  the  donee  pleases  among  issue,  however  remote. ,. 
is  good  as  tor  Issue*  lifing  at  the  time  of  appointment  if  , 
made  during  the  donee's  life«    Is  there  any  diSerenoe  . 
In  principle  between  dividing  an  estate  between  tao  - 
persons  both  now  lifing,  gifing  Blaokacre  to  one  and  ^ 
Whiteacre  to  the^  other,  aud  difiding  it  in  such  a  way  . 
as  to  give  a  life  estate  to  one  aud  a  remainder  to  the  ,. 
other  P    The  case  of  In  re  Ridley  shows  that  the  rule  . 
against    perpetuities,    which    only   took    its    present 
shape  in  1833,  was  intended  to  apply  to  legal  con- 
tingent remainders  as  well  as  to  springing  uses  aud 
executory  devises.     The  rule  that  you  cannot  limit  an , 
estate  for  lif^  to  an  unborn  person  with  remainder  t^ 
Issue  of  that  unborn  person  is  simply  a  branch  of  the  , 
role  against  perpetuities,  but  there  is  no  rule  which 
makee  such  a  limitation  void  where  it  Includes  a  pro- , 
vise  that  the  issue  are  to  be  boru  within  tho  time , 
allowed  by  the  rule  against  perpetuities.    As  to  the  case , 
of  Wolloiion  V.  Kiag^  Mrs.  Burltou  has  released  that 
void  power  of   appointing  by  will,,  aud  the  gift    in 
default.  Is  not  dependent  on  that  void  power,  but  is  by 
way  of  subatitution  for  it. 

OoTxov,  L.J.— Thia  is  an  appeal  against  a  deciiion  of, 
Kay,  J.,  declaring  that  certain  limitations  of  legal, 
estates  introduced  into  a  settlement  made  on  the 
marriage  of  Mr.  and  Mrs.  Dennis  are  void,  and  that 
they  are  void,  not  on  the  ground  of  remoteness,  bat 
because  they  are  of  a  kind  which  the  law  does  not 
allow.  The  limitations  in. question  are  to  an  unborn 
child  of  the  marriage  for  life  and  then  to  her  unborn 
children.  It  is  said  that  that  does  not  transgress  the 
rule  againit  perpetuities,  and  that  there  is  no  other  rule 
which  prevents  such  a  limitation  from  being  good. 
Kay,  J.,  has  decided,  rightly  as  I  think^  that  there  is  a 
rule  which  prevents  such  a  limitation  from  being  good. 
That  rale  is  sometimes  described  as  a  rule  against  making 
a  remainder  depend  upon  the  event,  of  a  double  possi- 
bility, or  a  possibility  on  a  possibility,  but  It  is,  Ithink, 
better  defined  as  a  rule  against  legal  limitations  of  laud 
by  way  of  remainder  or  otherwise  (after  an  estate  for  life 
to  an  unborn  persqn)  to  the  issue  of  that  unborn 
person,  so  that  such  issue  should  take  as  purchasers. 
Then  it  was  said  that  though  there  waa  that  old  rule 
formerly.  It  had  long  ago  been  done  away  with  and 
auperaeded  by  the  modern  rale  against  perpetuitiea.  In 
my  opinion,  it  is  impossible  for  us  to  come  to  the  con-; 
elusion  that  it  has  been  done  away  with. 

It  waa  conceded  that  the  old  rule  existed  long  before 
the  modern  one  against  perpetuitiee  came  into  e:datenoe. 
Oan  one  aay  It  haa  been  auperaeded  P  Mr.  .Joshua 
WiUiama  says  it  is  still  existing ;  other  text-book  writera 
say  it  is  not.  Ooe  must  see  what  views  have  been  ex- 
presaed  by  judgee  and  other  autboritlee  bearing  directly 
or  indirectly  on  the  quaitioo.  What  one  Qods  is  thisp 
We  have  Mr.  Bntler'e  note  in  Feame's  Oontingent  Be- 
mainders, In  which  he  aaya  the  rule  has  not  been  super- 
seded, and  though  there  has  been  a  good  deal  of  argu- 
ment on  the  other  side,  based  on  the  statements  ot 
text-wrlcer9  and  certain  dicta  of  .}udgos,.and  consider- 
able doubt  Is  exprcs<ed  by.var}oua  texUwi^tera  on  the 
anbject,  yet.  In  my  opinion,  the  rule  muat  be  consi^ere^ 
aa  still  existing,  and  as  preventing  the  limiting  of  estates 
in  a  way  which  infringes  it,  though  not  offending  against 
the  rule  agjsiaat  perpetuities. 

Lord  Kenyon  refers  to  it  in  the  ca^  of  Hay  v.  Barf 
of  Coeeniry.  He  says :  "  It  U  not  ii.-cessary  fox  me  to 
•ay  what  effect  that  aould  have  had  lu  the  pisesent  case 
If  that  point  "^whether  an  estate  for  life  could  be  given 
.to  .UAbom  iM^e-ir*' bad  remained  undsclde^;  becaus^ 
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the  law  is  now  dearlj  settled  that  an  estate  for  life  may 
be  limited  to  unborn  issue,  provided  the  devisor  does  not 
go  farther  and  give  an  estate  in  snocession  to  the 
children  of  snch  nnbom  issue.'*  But  it  was  contended 
that  was  really  only  because  suoh  a  limitation  to  nnbom 
issue  generally  would  necessarily  be  void  under  the  rule 
against  perpetuities.  But  we  find  this  old  rule  re- 
ferred to  by  Judges  in  other  cases  as  still  existing, 
long  after  the  rule  against  perpetuities  was  eetab- 
lished.  In  1852  we  find  Lord  St.  Leonards,  in 
Monypenny  ▼.  Bering,  saying  :  *^  Then  the  rule  of  law 
forbids  the  raising  of  suocessiTe  estates  by  purchase  to 
unborn  children — that  is,  to  an  unborn  child  of  an  un- 
born child.  With  this  rule  I  have  never  meant  to 
Interfere,  for  it  is  too  well  settled  to  be  broken  in  upon." 
Now  he  said  that  at  a  time  when,  according  to  the  argu- 
ment for  the  appellants,  the  old  rule  had  ceased  to 
exist  or  had  been  superseded  by  the  rule  against  per- 
petuities. 

Then  we  have  Mr.  Butler's  note  in  Feame,  where  he 
distinctly  lays  down  that  there  had  not  been  any  super- 
sediog  of  the  old  rule.  He  says :  ''The  cases  of  a  pos- 
sibility upon  a  possibility  may  be  considered  as  excep- 
tions from  the  rule.  They  proceeded  on  a  different 
ground,  and  gave  rise  to  this  important  rule,  that,  if 
land  is  limited  to  an  unborn  person  during  his  life,  a 
remainder  cannot  be  limited  so  as  to  confer  an  estate  by 
purchase  on  that  person's  issue."  There  he  recognisns 
the  two  rules  as  both  then  existing.  Then  we  have  the 
passage  in  Mr.  Burton's  Law  of  Heal  Property  which 
was  read  by  Mr.  Farwell :— "  Life  estates  may  by  law  be 
giren  in  succession  to  any  number  of  persons  in  exist- 
ence, and  ulterior  estates  in  succession  to  their  children 
yet  unborn.  .  .  .  But  no  remainder  can  be  given  to 
the  child  of  a  person  who  is  not  in  existence."  So  he, 
too,  does  recognize  the  old  rule  as  still  subsisting.  Now, 
although  there  has  been  a  very  ingenious  and  learned 
argument  to  show  that  the  old  rule  has  been  done  away 
with  or  superseded  by  the  modem  rule  against  perpetui- 
tiep,  Hud  a  passage  in  Cole  t.  Sewtll  was  read  by  Mr. 
Martf^u,  in  which  Sir  E«  Sogden  said  that  the  effect  of 
the  modern  rule  against  perpetuities  has  been  to  render 
ihe  old  rule  obsolete,  yet  by  that,  Sir  E.  Sngden  only 
means  that  it  is  not  now  necessary  to  refer  to  it,  be- 
cause the  modern  rule  is  generally  sufllcient  to 
meet  the  necessities  of  the  case,  and  he  nowhere  lays 
down  that  the  old  rule  is  no  longer  in  existence. 
But  then,  if  Mr.  Marten  refers  to  that  passage  as  in  his 
favour,  I  prefer  what  Lord  St.  Leonards  said  on  the 
bench  at  a  later  period  {Mcnyj^ny  v,  Dtring),  which 
shows  ha  did  not  consider  that  the  old  rule  had  been 
superseded  or  done  away  with.  In  my  opinion,  there- 
fore, the  Judgment  of  Kay,  J.,  was  right,  and  this 
appeal  fails. 

LoYDLtT,  L.J. — I  have  no  doubt  that  the  observations 
of  Mr.  Joshua  Williams  on  this  subject  are  correct  from 
beginning  to  end,  and  I  do  not  think  I  could  express 
my  own  view  better  than  by  reading  what  he  says. 
But  I  am  in  a  difQculty,  as  it  is  obvious  he  was,  to 
understand  the  old  rule  or  doctrine  as  to  a  possibility 
upon  a  possibility,  and  if  anyone  will  turn  to  the 
passsge  in  Coke  upon  Littleton  where  it  is  discussed,  I 
hope  he  will  understand  it  better  than  I  do.  1  do  not 
understand  it  now,  acd  never  did.  But  still  it  has  given 
rise  to  an  intelligible  rule.  Mr.  Butler,  in  his  note  in 
Feeme's  Contingent  Remainders,  at  p.  565,  says :  [His 
lordship  read  the  passage  read  by  Cotton,  L.J.,  and 
continued  :^]  That  is  intelligible,  and  there  is  aUo  a 
passage  to  the  tame  effect  on  pp.  502,  503.  I  always 
understood  that  it  was  a  settled  rule  of  law,  and  I  am 
not  aware  of  any  authority  or  dtetum  which  in  any  way 
impugns  if.  Then  it  is  contended  that  the  old  rule  is 
antit|uated  and  obsolete,  and  that  it  has  been  merged  in 
or  superseded  by  the  modem  rule  as  to  perpttaitief. 


I  think  the  same  note  of  Mr.  Butler  is  an  saimr  to 
that  It  points  out  that  the  old  rule  has  notbiog  at  all 
to  do  with  perpetuities,  the  rule  against  which  nu 
invented  later.  When  springing  uses  and  exeeitory 
devises  were  invented,  it  became  necessary  to  oo&sider 
how  far  they  could  be  allowed,  and  so  the  rule  agsiiut 
perpetuities  was  introduced  to  impose  bounds  upon  the 
limitation  of  future  estates.  In  my  opinion  the  old  rala 
has  never  been  abrogated,  and  the  principle  of  it  leeiii 
to  me  to  be  grounded  on  very  good  sense.  After  all  tfce 
practical  question  is  whether,  upon  the  grounds  nor 
put  forward,  we  ought  to  allow  land  to  be  tied  op  far  s 
longer  term  than  has  been  generally  allowed.  Bat  is 
my  opinion,  so  far  from  lending  our  assistAnoe  to  rap- 
port ingenious  devices  to  tie  it  up  as  long  ai  poscfble, 
our  inclination  oaght  rather  to  be  to  discoanteDsace 
such  a  proceeding  as  a  retrograde  step.  I  think  the 
time  has  long  gone  by  for  supporting  devices  tending  to 
the  indefinite  tying  up  of  land. 

I  am  clearly  of  opinion  that  the  decision  of  Zkj,  J.» 
was  right,  and  that  this  appeal  ought  to  be  dismined. 

Lopss,  L.J.— That  there  was  an  old  rule  that  sa 
estate  could  not  be  limited  to  unbom  ehildnn  of  sb 
unborn  person  is  admitted,  and  oould  not  in  fist  be 
denied.  But  it  is  said  that  it  has  been  superisded  by 
ths  rule  against  perpetuities.  No  direct  anthorityfot 
that  aesertion,  however,  has  been  brought  before  u, 
nor  could  any  suoh  authority  be  found.  Oerttia  dida 
by  text-book  writers  of  more  or  less  doubtful  iapoit 
and  authority,  were  brought  to  oar  notice.  In  the  yen 
1789,  however,  the  old  rale  was  recognized  ss  eziiliBf 
by  Lord  Kenyon  in  the  case  of  Hay  v.  Earl  of  Otmntqit 
and  again  in  the  year  1852  it  waa  reoogniied  si  itOl 
existing  by  Lord  St.  Leonards  in  the  case  of  ifonypenif 
V.  Dering;  and  it  is  to  be  noted  that  both  these  cim 
were  decided  after  the  rale  againat  perpetuitiei  was  in 
existence.  No  doubt,  therefore,  these  rules  are  two 
independent  and  co-existing  rulea.  The  origin  of  tW 
rule  against  perpetuities  was  the  rise  or  inventioB  of 
executory  devises  and  springing  uses,  against  which  the 
old  rule  afforded  no  sufftcient  protection.  I  am  desrij 
of  opinion  that  this  decision  waa  right,  and  thi(  the 
appeal  must  be  dismissed. 

Appeal  ditmiaitd. 

Solicitors,  SanderBon,  Holland^  A  Adkin  ;  W.  Mnt- 
gomery  White  ;  Cowdell  db  Son. 


From  Chan.  Div. 


Beall. 


Tttbnogk  r.  Sabtobis.  (a.) 

ArMraiioH — Agreement  to  refer — Applicatitm  to  dot 
proceedinge — Oommon  Law  Procedure  Ad^  1854  (H 
df  18  Ttcf.  e.  125),  t.  11. 

A  leuor  cowenanted  with  the  leaee  to  lay  down  aU 
apparatuB  neoeeeary  for  eupplying  with  water  armrvojr 
of  the  luBee\  and  to  eauee  to  be  delivered  Buck  a  ^voatfty 
of  water  as  would  enohle  the  leeeee  to  furnish  Ars  uerh 
with  the  supply  neeeeeary  for  the  purpoeee  of  hit  buieet^ 
iueh  supply  not  to  eteceed  a  eartain  limit.  Th*  Usss 
contained  a  datue  for  referring  to  arbHraHen  any  ^- 
pute  **  touching  these  presents  or  any  clause,  aaoltor,  sf 
thing  herein  contained,  •  •  •  or  any  matt^  <a  osy 
way  connected  with  these  presents,  .  .  .  ertkefig^ 
or  liabilities  of  either  party  in  connection  with  w 
premises." 

Several  years  afterwards,  and  during  the  eontinusnts 
of  the  lease,  an  agreement  in  writing  was  entered  id* 

(a.)  Reported  by  M.  J.  Blakb,  Esq.,  Barristet-at-U«« 
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ike  plainUffand  the  le—or,  the  effect  of  which 
vat  to  9ome  extent  to  modify  the  righte  of  the  partiee 
mmder  the  leaee  and  to  impoee  fresh  liahilUiei  on  the 
ZeMor  ;  there  wu,  however^  no  arUiration  dauee  in  the 
agrttnenim 

The  pkumUff  (an  auignee  of  the  original  leetee),  eome 
Ume  after  ike  daU  of  the  agreement^  commenced  an  action 
agednU  the  Jeeeor^  and,  by  the  etatement  of  daim,  alleged 
Ireaehee  hy  ike  defendant  of  the  eHpidaiion  contained  in 
the  agreemeni  and  a2io  hreaehee  of  the  covenant  contained 
in  the  Uaee^  and  claimed  damaget  **hy  reaeon  of  the 
maUere  afortmM.^ 

'  The  defendant^  lefore  putting  in  a  etatement  of 
dirftnee^  <oo&  out  a  eummene  for  a  etay  of  the  action^  awl 
that  aU  mattere  in  diepute  ehotdd  he  referred  to  arbitra^ 
Htm. 

JBeld,  that  the  arUtration  dauee  in  the  lease  did  not 
cower  matters  arieing  under  the  suUeguent  agreement^ 
and  thc^  even  if  it  did,  the  fudge  had  properly  refused 
to  refer  the  adion  under  this  dause^  ae  the  adion  raised 
^queMme  ae1ot?ie  oonetruetion  of  the  agreement  and  its 
effed  on  the  previoue  lease,  which  ecmZa  net  eome  within 
the  powers  of  the  reference  under  the  dause, 

itdd,  aho,  that  it  would  not  he  right  to  separate  the 
UUgaHon  into  two  adicns  hy  referring  to  arbitration  t?ie 
^uationM  arieing  under  the  leasee  and  allowing  the  adUm 
to  proceed  only  as  to  matters  not  arieing  under  the  lease. 

Decision  o/ North,  J.,  affirmed. 

Appeid  fxom  North,  J. 

By  a  lease  dated  June  21»  1870,  the  predeceaaor  in 
title  of  the  present  delendante  demited  to  the  pre- 
deoeeeor  in  title  of  the  plaintiff,  a  factory  for  the  mana- 
faotnre  of  tin  plates,  and  the  leaaor  oovenaoted  to  lay 
down  an  appamtna  neoeaaary  for  tuppljiog  with  water 
a  reaerroir  (to  be  conatracted  by  the  leasee)  ;  and  by 
naana  of  aabh  apparatus  to  cause  to  be  delirered  into 
the  xeeerroif  aooh  a  qnantity  of  water  aa  would  enable 
'ttieleaaee  to  fumlah  the  manufactory  and  works  with 
the  Beeeaaary  anpply  of  water  for  th*4  purpoaea  of  the 
bmineaa,  aadi  anpply  not  to  exoeed  110,000  gallons  per 
day.  Tho  lease  contained  a  clause  whioh  provided 
''that  if  any  dlspate,  question,  difference,  or  contro- 
Teray  ahail  arise  between  the  said  parties  to  these 
pceaenta,  ilieir  reapectiTC  heirsi  executora,  administratora, 
ox  aseigns,  touching  theae  preaenta  or  any  clause, 
matter,  or  thing  herein  contained,  or  the  construction 
bereof,  or  any  matter  in  any  way  connected  with  these 
preaenta,  or  the  operation  hereof,  or  the  rights,  duties, 
or  Uabilitlea  of  either  party  in  connection  with  the 
premiaee,  then  and  in  every  auoh  case  the  matter  in 
difference  aball  be  referred  to  two  arbitrators  or  their 
nmpire*  pnrsiiant  to,  and  so  aa  with  regard  to  the  mode 
and  eonaeqnenoe  ol  the  reference,  and  in  all  other 
reepeeta  to  conform  to  the  provisions  tn  that  behalf 
contained  in  the  Gommon  Law  Procedure  Act,  1854,  or 
any  then  anbaiating  statutory  modification  thereof." 

The  leaaoe  oonstruoted  the  reservoir,  and  prior  to  1880 
aaaigned  hia  Intereat  in  the  lease  to  the  plaintiff. 

In  1884  diaputea  aroae  between  the  plaintiff  and  the 
lasior  aa  to  the  quality  and  quantity  of  water  auppUed ; 
and  In  1885  an  agreement  in  writing  waa  entered  into 
between  the  plaintiff  and  the  original  lessor  whereby  it 
waa  agreed  that  the  leaaor  ahould  obtain  at  his  own 
eKpenae  tba  raquiaite  eaaementa  for  laying  down  new 
^plpaa  Vj  a  new  and  leaa  oircuitoua  route ;  that  the  new 
line  oC  pipea  waa  to  be  kept  in  repair  by  the  plaintiff  i 
that  the  plaintiff  waa  to  undertake  the  whole  charge  of 
the  waSwwoiica  upon  certain  terma  specified  in  the 
agreeaMaly  if  ao  required  by.  the  leaaor,  and  that  if  the 
plaintiff  waa  ao  required  by  the  lessor,  then  that  the 
leaaor  waa  to  be  freed  from  any  liability  under  the 
covenant  In  the  leaae  aa  to  the  anpply  of  water,  provided 
ttat  the  leeabr  ahould  be  liable  to  maintain  such  a  supply 
of  ffoxa  water  aa  would  enable  the  plaintiff  to  convey  to 


the  factory  a  quantity  not  exceeding  110,000  gallona  per 
day. 

There  waa,  however,  no  arbitration  clause  in  this 
agreement 

The  present  action  waa  instituted  in  April,  1888, 
against  the  leaaor,  and  he  having  died  before  trial,  the 
action  waa  in  February,  1889,  revived  against  the 
present  defendants  aa  executors  and  trustees  of  the 
lessor. 

The  8th  paragraph  of  the  statement  of  dalm  alleged 
that  since  the  agreement  of  1885  neither  the  lessor  nor 
the  defendants  had  obtained,  nor  attempted  to  obtain, 
the  requisite  easements  for  laying  down  the  new  pipea ; 
that  the  lessor  had  failed  to  furnish  the  plaintiira 
reserToir  so  as  to  enable  the  plaintiff  to  furnish,  and 
that  the  lessor  neglected  himself  to  furnish,  the  works 
with  a  necessary  supply  of  water,  though  such  necessary 
supply  would  never  have  exceeded  110,000  gallona  per 
day. 

The  10th  paragraph  o(  the  statement  of  claim  alleged 
that,  by  reason  of  the  insuf&oiency  of  the  supply  of 
water  to  the  plaintiff's  works,  the  plaintiff  had  suffered, 
and  still  continued  to  suffer,  considerable  damage  in  the 
manufacture  of  tin  plates.  The  claim  was  for  an 
inquiry  '*  as  to  the  damagea  sustained  by  the  plaintiff 
by  reason  of  the  matters  aforeeaid,"  and  for  judgment 
for  the  amount  that  might  be  certified  as  the  result  of 
such  inquiry,  it  the  defendants  admitted  assets,  and  if 
they  did  not,  then  for  administration  of  the  testator'a 
estate. 

The  defendants,  before  putting  in  any  defence.  Issued 
a  summons  asking  that  all  further  proceedings  in  the 
action  might  be  stayed  pursuant  to  aection  11  of  the 
Common  Liiw  Procedure  Act,  1854. 

North,  J.,  refused  to  atay  the  action,  and  dismissed 
the  summons. 

The  defendants  appealed. 

Crackanthorpe,  Q.C,  and  8.  Woolf,  for  the  appel- 
lants.— Though  the  8th  paragraph  of  the  statement  of 
claim  alleges  a  breach  of  the  agreement  of  1885,  yet  no 
relief  is  claimed  in  respect  of  that;  the  only  relief 
claimed  is  in  respect  of  the  allegation  in  paragraph  10  of 
breach  of  the  covenant  contained  in  the  lease  iuelf.  At 
all  events  we  are  entitled  to  have  the  question  of  the 
breach  of  covenant  in  the  lease  referred  t  j  a  bitration. 
The  lease  and  the  agreement  should  be  read  together, 
and  the  arbitration  clause  is  therefore  applicable  to 
both  :  Wade-Gery  v.  Morrison,  37  L.  T.  N.  8.  870, 
26  W.  B.  Dig.  10.  The  arbitrator  can  decide  what 
questions  are  within  the  reference:  Willesford  t. 
Watson,  21  W.  B.  850,  L.  B.  8  Oh.  App.  478. 
lOozens^Hardy,  Q.O.,  referred  to  the  observations  of 
Jessel,  M.B.,  in  Piercy  v.  Toung,  28  W.  B.  845,  14 
Ob.  D.,  at  p.  208.] 

GozenS'Sardy,  Q.O.,  and  H.  TerreU,  for  the  plain- 
tiiE,  the  respondent,  were  not  called  on. 

OoTTOK,  L.J.— This  is  an  appeal  from  the  refusal  of 
North,  J.,  to  stop  the  action  and  send  the  matters  in  dis- 
pute to  arbitration.  Two  questions  seem  to  me  to  be 
involved^first,  whether  the  matters  in  dispute  come 
within  the  clause  of  arbitration,  and,  secondly,  if  that  be 
ao,  whether  there  haa  been  a  proper  exercise  of  his  dis- 
cretion by  the  Judge  in  saying  that  the  matters  ought 
not  to  be  referred. 

The  lease  under  which  the  plaintiff  claims,  contained  a 
covenant  by  the  leaaor,  whom  the  defendants  repreaent, 
to  anpply  a  certain  qnantity  of  water  to  the  demiaed 
premises.  Disputes  having  arisen  aa  to  the  supply,  in 
1885  an  agreement  waa  entered  into  (whioh  in  my 
opinion  cannot  be  read  aa  part  of  the  agreement  con- 
tained in  the  original  lease}  impoaing  on  the  leaaoe  freah 
liabilities,  and  to  some  extent  modifyhsg  the  previoue 
rights  of  the  partiea. 
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OousT  or  Amui. 


In  my  opinion  the  preaent  aodlon  is  for  breach  both 
of  the  coTenant  in  the  lease  and  of  that  contained  in  the 
agreement'  of  1885^.  '  Mr.  Oratkanthorpe  argced  that 
the  action  waa  brought  onlj  in  respect  of  breaches  of 
)the  ooTcnant  contained  in  the  lease  ;  in  mj  opinion, 
however,  thiat  is  not  so.  Paragraph  8  of  the  statement 
of  daim  distinctly  refers  to  breaches  of  the  contract  con- 
tained in  the  agreement;  add  although  paragraph  10 
aeems  to  refer  only  to  breaobea  of  the  covenant  in  the 
.lease,  yet  the  plain ttit  expressly  claims  damages  sus- 
tained "  by  reason  of  the  matters  aforesaidi**  so  that  he 
cannot  be  precluded  from'  claiming  damages  in  respect 
of  all  matters  pi^eviously  referred  to  in  the  statement  of 
claim,  and  the  claim  cannot,  therefore,  be  confined  to 
breaches  of  the  covenant  contained  in  the  lease. 

Then  it  was  said  that  the  arbitration  olanse  in  the 
lease  would  include  and  apply  to  matters  of  dispute 
arisiog  uoder  the  subsequent  agreement.  In  my  opinion 
that  is  not  so.  [The  Lord  Justice  read  the  clause,  and 
proceedied : — ']  The  words  are,'  *'  any  dispute  .  •  • 
touching  these  presents,"  that  is,  the  lease ;  "  or  any 
clause,  matter,  or  thing  herein  contained,"  that  is,  con- 
tained in  the  lease;  "or  any  matter  connected  with 
these  presents,  ...  or  the  rights,  duties,  or  lia- 
bilities of  either  par^  in  connection  with  the  premises  " ; 
that,  to  my  mind»  refers  simply  to  questions  arising 
nnder  the  lease  alone,  and  I  therefore  hold  that  the 
dause  does  not  include  the  matters  arising  nnder  the 
'subsequent  agreement. 

.  The  case  of  Wade-Cfery  t.  Morrison  was  entirely 
different  from  the  present  case.  In  that  case  there  were 
two  contemporaneous  documents,  one  of  which  contained, 
and  the  other  of  which  did  not  contain,  a  stipulation  for 
refezence  to  arbitration  ;  the  learned  Judge  decided  that 
those  two  documents  should  be  treated  as  together  form- 
ing one  agreement,  and  therefore  that  the  clause  as  to 
reference  to  arbitration  was*  to  apply  to  matters  arising 
under  either  of  the  two  documents  which  together  made 
up  the  agreement. 

Then  it  was  said  that,  at  all  events,  the  question 
^arising  under  the  lease  ought  to  be  referred  to  arbitra- 
tion, leaving  the  action  to  proceed  only  as  to  matters 
,aot  arising  under  the  lease.  I  do  not  tMnk  that  would 
be  right.  It  cannot  be  right  to  cut  up  this  litigation 
into  two  actions  in  that  way. 

'  But  even  if  the  arbitration  clause  could  be  construed 
iao  as  to  include  all  the  matters  in  respeat  of  which  the 
plaintiff  claims  damages,  yet  I  think  it  would. be  a 
i^ht  exercise  of  discretion  on  the  part  of  the  Judge  to 
refuse  to  refer  it,  because  there  are  questions  arising  as 
to  the  construction  of  the  agreement,  and  its  effect  on 
the  previous  lease,  which  could  not  come  within  the 
powers  of  the  arbitrators. 

Whether  or  not  it  will  be  reasonable,  when  the 
plaintiff  knows  what  the  defence  put  in  by  the  defend- 
ants is,  to  refer  the  whole  matter  is  another  question. 
The  appeal  therefore  fails. 

BowBK,  UJ. — I  am  of  the  same  opinion.  The  only 
word  I  will  add  is  to  recommend  that,  as  soon  as  tl^e 
defence  has  been  put  in,  the  parties  should  consent  to 
the  cause  being  tried  by  an  bffloial  referee.  I  think  the 
^case  is  one  which  it  is  the  duty  of  the  solicitors  on  both 
si^es  to  agree  to  refer,  otherwise  there  will  be  a  double 
expense  and  a  double  litigation. 

FfiT,  Ii.J.— I  am  of  the  same  opinion.  It  appears  to 
tie  t6  be  reiisonably  plain  that  the  arbitration  clause 
does  n6t  coter  all  the  matters  in  dispute  in  the  action. 

After  what  has  been  said,  especildly  by  Bo  wen,  L.  J., 
I'  clinndt  help  adding-  a  woid  or  two  on  the  subset.  I 
tfew'with  considerable  regret  the  nilmber  of'cas^  in 
"Which  the  court  is  called  upon*  to  try  matters  twice 
bver^-Yis.,  to  try  the  question  whether  there  ought  to 
%^  an  inquiry  «s  to  damages,  and  then  to  try  the  matter 
again  upon  an  inquiry  as  to  whsit  thddamagea  an. 


I  think,  so  far  as  possible,  those  double  inquitiss  ^mlit 
to  be  avoided. 

A,ppeal  d{$mi$$ed. 

Solicitor  for  the  appellants^  Oliver  Qrtan. 

Solicitors  for  the  respondent,  Bridget,  SawM, 
Beyvfood,  .Rdm,  db  Dibdin^  for  Bm  A  Bdw»ii, 
Llanelly, 


From  Q.  B.  Dlv. 


Feb.  »• 


Bcfcn  9.  HcKxBBOW.  (a.) 

Praeiiee'^Appedl — Trial  with  fury^^Applicaim  to  ti 
tuide  iudgiMnt-^udgiMnJt  entered  vpon  fvriker  sps- 
eideration-^^urUdietUm  of  Court  ofAppeal^B»'8.  C^ 
1883,  ord.  39,  r.  1;  ord.  iO,  rr,  4,  5. 

At  the  trial  o/an  action  vfOh  a  jmry^  the  /ary  fenA 
a  verdict  for  the  plainiifff  aeeeeeing-thedamftk  Tk 
fudge,  wpou  further  considsrol^eit,  hdd  that  ikire  wet  m 
evidence  of  UahUity  on  the  part  of  th$  iefedad,  eei 
entered  judgment  accordingly. 

Htld,  that  an  application  to  eet  aeide  th$  jUputito 
entered  muet  he  made  to  the  Divieional  Cmitonded 
to  iJie  Court  of  AppedL 

In  an  action  to  recover  damages  for  Inweh  of 
covenant  for  quiet  enjoyment  tried  before  StspiMB,  J., 
with  a  Jury,  the  learned  Judge  left  the  case  to  the] vj, 
who  found  a  verdict  for  the  plaintiff  for  £80.  The 
learned  Judge,  having  reserved  '  the  case  for  futkit 
consideration,  held  that  there  was  no  etideooe  of 
liability  on  the  part  of  the  defendant,  and  gave  ]od(- 
ment  accordingly. 

The  plaintiff  appealed  to  the  Court  of  AppeaL 

GvUy,  Q.C.  {Hopkineon  with  him),  took  the  pn> 
liminary  objection  that  the  appeal  lay  to  the  WUxul 
Oourt  nnder  oid.  39,  r.  1,  as  the  trial  had  tskeaphae 
with  a  Juqr.  It  is  the  same  aa  if  the  judge  hid 
directed  the  Jury  to  return  a  verdict  for  the  dstadist: 
SUy  V.  WHeon,  3  Ex.  D.  369,,  27  W.  K.  ]>k.  IM; 
DavU$  V.  FeUm,  27  W.  B.  108,  4^  Ex.  D.  32. 

He  also  referred  toi  ofd»  58,  r.  5. 

Ambroee^  Q.C.  {W.  8.  Boheon  and  OomfkeSeS 
with  him],  for  the  plaintiiE.— The  case  comei  vithn 
ord.  40,  rr.  4,  5.    Eule  4  provides  that  "when  at  or 
af  ter  a  ixial  by  a  Judge,  either  with  or  without  tjoTi 
the  Judge  has  directed  that  any  Judgment  be  earn, 
any  party  may  apply  to  set  aside  such  Judgoisnt  fsdto 
enter  any  other  Judgment,  upon  the  ground  tbst,  (V« 
the  finding  as  entered,    the  Judgment  so  directed  ii  ' 
wrong."    By  ru}e  6  an  application  under  role  4  wi  1 
be  to  the  Court  of  Appeal.    The  application  hen  iij*  ^ 
set'aside  the  Judgment  and  to  enter  Judgment  fiv  ■* 
plaintiff  in  accordance  with  the  verdict  of  the  Joiy. 

Qvlly,  Q.C,  in  reply.— Ord.  40,  r.  4;  does  notipplr 
where  the  finding  of  the  Jury  is  not  accepted  Iv  ^ 
Judge.  It  applies  to  a  special  verdict  where  the  Jb4S^ 
accepts  the  findings  and  enters  Judgment  opoetbeB* 
Here  the  Judge  set  aside  thd  verdict. 

Lord  CouameB,  0.  J.-^We  are  all  of  opiaiM  ^ 
the  appeal  has.  been  brought  to  the  wrong  oo^W^^ 
therefore  we  cannot  hear  Ur.  The  appeal  oaght  to  hsie 
been  to  the  Divisional  Oout. 

Lord  EsHBB,  M.R. — After  consideration  Ihkncm 
to  the  same  cohclusion.  '  Supposing  the  JuSg*  '^^ 
trial  dhrects  the  Jury  to  find  a  verdict  for  ^the  defttdesti 
the  only  way  of  questioning  that  would  be  by  ss  VPB* 
cation  t6  the   Divisional  Oourt  for  a  new  bW«^ 

(o.)  Reported  by  W.  F.  Basry,  Esq.,  BanWsr^^' 
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ground  of  mlsdiieotion*  Sappoiing,  again,  the  Judge 
tevea  the  gnestion  to  the  Jury,  and  before  it  is 
answered  lie  changes  hia  opinion  and  directa  the  jarj 
to  find  for  the  defendant,  there  again  that  wonld  be  a 
case  of  Btiadlreetion,  and  the  application  moat  be  to  the 
DlYiaional  Obnrt.  In  the  present  case  the  judge  left  the 
qncstion  to  the  juzj  and  the  Jury  found  a  Terdiot  for 
the  plaintJA  Upon  further  oonsideration,  howerer,  he 
caioe  to  the  conclusion  that  he  was  wrong  in  leaving 
auj  question  to  them  at  all,  and  he  thereupon  directed 
judgment  to  be  entered  for  the  defendant*  Tbat,  in  my 
opinion,  was  not  a  case  of  entering  judgment  upon  the 
findings  of  the  jury  as  correct.  The  judge  did  not 
aaeome  that  the  question  was  properly  left  to  the  jury 
and  properly  answered,  and  enter  judgment  eocord- 
Iqgly.  He  came  to  the  conclusion  that  he  was  WJ^ng 
|bi  leaTing  the  question  to  the  jury,  and  he  set  aside 
their  verdict  and  entered  judgment  for  the  defend- 
taidant  jnat  as  if  he  had  never  left  the  question  to  them 
■ft  all.  In  reality  it  amounted  to  the  same  th|ng  as  if 
he  bad  directed  the  jury  to  find  a  Terdiot  for  the  de- 
anfci  The  i^pUoation  ought,  therefore,  to  have  been  to 
the  DlTidonal  Oonrt. 

Fet,  IbJ."^!  am  of  the  same  opinion.  The  case  is 
not  within  ord.  40,  r.  4.  That  rule  applies  where  the 
findiDga  of  the  Jury  are  assumed  to  be  correct,  and  judg- 
BMBt  is  entered  upon  them,  and  an  application  is  made 
to  set  aside  the  judgment  on  the  ground  that  upon  the 
findineBtbe  Judgment  has  been  wrongly  entered.  In 
atbas  words,  that,  the  finding  stending  as  it  is,  the 
jodge  haa  drawn  a  wrong  inference  from  it,  and  has 
entmd  jndgment  wrongly. 

Appeal  d%9mUudm 

BolicitozB  for  the  plaintifT,  Pritchard^  EngUJUld^  <ft 
COmf  iot  B,A^  Qartiidef  Manchester. 

SoliciftorB  for  the  defendant,  Bower^  C&Uon,  dt  Oo,,  for 
J.  H*  Boardfnant  Manchester. 


JStan  Q.  K  Div.  Kot*  28  (  Dec;  19. 

J»    r»    Air    AsBiTBATioir    bxtwxxn    thb    ZfOin>oir, 

TnJIUSTy    AJTD   BOVTSESTD   RAILWAY    Co.'  AlfTD   THE 
TSXJBXESS  OF  GOWSR^S-WALK  SCHOOLS,  (a.) 

JiaHmapcompanjf'^Ztand  injurioualy  ajfeeM'^Oh$irue^ 
Ham  cf  windoun^Ancieni  lighU'^Meaiure  of  com^ 
penmiiiait-^Landt  Olauae$  Ad,  1846  (8  <ft  9  Vid.  c. 
18),  a.  »-^BaUwaiy  CUmm  Ad^  1845  (8  dl  9  Vict. 
e.  SO),  «s.  8,  18. 

ne  owner  of  eeriain  andeni  lighU  puUed  doum  the 
eid  'buUdingB  and  ereded  othen,  of  iohieh  eome  of 
lie  windtnoi  eorretponded,  and  other$  did  not 
corregpond,  with  the  ancient  lighta,  Before  any  right  to 
fte  CMceae  of  light  had  been  acquired  "by  the  new  windotoe, 
a  raiiway  eofmpany,  under  it$  statidory  powers,  erected 
a  hMUng  on  adfaeent  land  belonging  to  them  which 
elbeirueied  the  light  of  aU  the  windows. 

HM^  ^firming  the  dedeion-  of  the  Queen's  Bench 
Biviaioii  (anto,  p.  332,  24  Q,  B.  D.  40),  fAaf  oompensa-^ 
tUm  tnwui  be  given  in  resped  of  all  tJie  windows  o6- 
drmdhd,  tmd  noi  merdy  in  reeped  c^  those  whith 
eetreeponded  wiih  ancient  lights. 

Appeal  from  the  deoiaion  of  a  divisional  court  (Mathew 
and  Wnia,  JJ.),  reported  ante^  p.  332,  24  Q.  B.  B.  40. 

In  1884  the  trustees  of  the  Gk>wer'8-walk  Schools  re- 
suyred  tiiem  to  a  sito  in  Lambeth -street,  Whitechapel, 
i^OB  whkh  some  buildings  were  stouding  which  were 
polled  down  and  the  schools  erected.     Some  of  the 

(a.)  Beported  by  A.  P.  Pbbobyal  Kbxp,  Esq.,  Barrister- 
at-Law. 


window  spaces  In  the  new  building  induced  substantially 
some  of  the  windows  in  the  old  building,  all  of  which' 
were  ancient  lights,  but  other  of  the  new  windows  did' 
not 'correspond  with  any  of  the  old  windQW  spaces.' 

In  1886  t|he  London,  Til()uty,  and  Southend  Bailway, 
Go.  under  their  special  Act,  which  incorporated  l^he 
Bail  ways  Clauses  and  Lands  Olauaea  Acta,  erected  on  the 
land  on  the  opposito  aide  of  the  street  to  the  achoola,  a 
waiehouae  which  obatruoted  the  light  coming  to  the 
achools. 

The  truateea  claimed  compensation  iu  reapect  of  the 
whole  of  the  windows.  The  company  contended  that 
they  were  only  entitled  to  compenaatioh  iu  respect  of 
auch  of  the  windowa  aa  corriaaponded  with  ancient  lights,' 
The  arbitrator  aaaeaaed  the  compenaation  at  £1,450  if 
the  truatoea  were  entitled  to  compenaation  for  the  whole,' 
and  at  £725  if  tliey  were  only  entitled  to  compenaation 
in  reapect  of  ancient  lighta,  and  atated  a  caae  for  the 
opinion  of  the  court.  .  The  court  held  that  the  truateea 
were  entitled  to  compensation  in  reapect  of  the  whole  of 
the  windowa  obatructed,  and  gave  judgment  accordingly.' 

The  railway  company  appealed. 

B.  8.  Wright  and  Charles  Eaigh,  for  the  appellants*. 
— Oompensation  can  only  be  given  for  damage  in  respect 
of  which  an  action  could  have  been  brought:  Metro^ 
politan  Board  of  Works  ?.  McCarthy,  28  W.  B.  115, 
L.  B.  7  H.  L.  243,  unleas  land  of  the  claimant  haa  beea* 
taken :  Beg.  r.  Chester  Clerk  of  the  Peace  {Stockport 
case)  12  W.  B.  762  ;  Cowper  Essex  t.  Addn  Local 
Board,  ante,  p.  209,  14  App.  Oaa.  153.  What  is  taken 
may  be  only  an  eaaement,  aa'  in  Buedeuch  v.  Metro^ 
politan  B4>ard  of  Works,  L.  B.  5  H.  L.  418,  but  in  this 
caae  nothing  haa  been  taken,  and  therefore  the  rule  in 
McCarthy's  case  muat  prevail. 

Bosanquet,  Q.C.,  and  'Sbi$g?Uon,  for  the  sesjpondents. 
— It  is  impossible  for  the  building  to.obstruot  tne  ancient 
lights  without  alao  affecting  the  windowa  which  are  not 
ancient  lighta.  Wherever  an  owner  of  land  has  his 
interest  injuriously  affected  by.au  act  which  can  only' 
be  legally  done  under  a  statutory  power,  he  is  entitled 
to  oompensation  for  all  the  damage  he  sustains  b^  the 
exercise  of  the  statutory  power,  even  although  no  part  of 
hia  land  ia  taken,  and  although  the  damage  ia  not 
damage  for  which  he  could  recover  in  an  action  at  law. 

B.  8.  Wright,  in  reply,  cited  Biehd  v.  Metropolitan 
Baaufay  Co.,  15  W.  B.  937,  L.  B.  2  H.  L.  175w 

Cur.  adv.  vult.    ' 

Dee.  19.  —  The  following  judgments  were  deti^* 
vered :— - 

Lord  EsKBB,  M.B. — In  this  case  the  defendauta  were 
authorized  by  atatute  to  erect  a  large  warehouae  doae  to 
one  side  of  a  street.'  On  the  other  side  of  that  narrow 
street  atood    the  plain tifia'   schoolhouae,  and  in .  that, 
aohoolhouae  there  were'  aeveral  win<!lowa,  aome  of  which  ^ 
were,  and  aome  of  which  were  not,  ancient  Ifghta.    The* 
warehouae  undoubtedly  diniiuiahed  the  light  coming  to. 
all  thoae  windowa,  and  the  defendauta  became  liable  tp 
indemnify    the   plaintifCa    for     any   damage '  properly . 
suffered  by  the  injurious,  iifecting.  of  their  property.. 
If'  they  were  only  bound  to  oompenaato  the  plaintiffa 
for  the  injury  to  their  ancient  lighta,  the  arbitrator 
has  fixed  one  aum  ;  if,  however,  they  were  bound  to' 
indemnify  them  for  the  diminution  of  light  coming  to 
all  the  windowa,  whether  ancient  lighta  or  not,  the^ 
arbitrator  haa  fixed  another  aum.  '  It  ia  not  denied  that 
they  were  liable  to  oompenaato  the  plaintiffs  for  th^ 
injnrioUa  affection  of  the  ancient  lighta,  but  t^e  qiiea^fen  * 
ia,  whether  they  are  liable  to  pay  the  I^rget  atud^foz ! 
the  interference  with  the  light  of  the  othw  ^|i|d<iwa  iffikih  '•' 
are  not  ancient  lighta.  '  T  conf^aa.  th^f't.'fit  pifd  ^^\ 
entertained   oonaldcrable   doubt  ob    ther^^qd^tibfi.'^' If ' 
none  iof  theto  windows  had  beeil  ancitot  lighta,  the 
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pUdntilfs  would  not  have  been  able  at  oommon  lav  to 
rae  adjoining  owners  who  had  interfered  with  the  acooM 
of  light  to  those  windowf.  Ought  they,  therefore, 
under  the  Act  of  Parliament,  to  be  compensated  for  the 
injury  done  to  the  modem  windows.  Supposing  that 
the  railway  company  had  not  had  the  Act  of  Parliament, 
but  had  been  ordinary  owners,  and  had  erected  this 
warehouse  on  their  land,  what  would  have  been  the 
effect  of  a  common  law  action  brought  against  them  by 
the  plaintifCs  for  the  injury  to  their  ancient  lights? 
The  interference  with  the  ancient  lights  would  have 
been  a  wrongful  act,  and  where  a  man  does  a  wrongful 
act  he  is  liable  for  all  the  direct  damage  caused  by  that 
act.  Therefore,  since  the  inefitable  consequence  of 
putting  up  such  a  warehouse  would  be  not  merely  to 
obstruct  the  access  of  light  to  such  of  the  windows  as 
were  andent  lights,  bat  also  to  the  modem  windows, 
I  am  of  opinion  that  cTen  in  a  common  law  action  the 
plaintiffs  would  hare  been  entitled  to  compensation  for 
the  whole  injury  done  to  their  building  by  the  wrongful 
act  of  the  defendants,  and  that  that  would  include  the 
damage  done  to  the  new  windows  as  well  as  that  done 
to  the  old.  If  that  is  so,  it  is  obTious  that  compensa- 
tion must  be  giTen  under  the  Railways  Olauses  Act  to 
the  sane  extent  But  if  that  is  not  so,  and  in  a  oommon 
law  action  the  plaintifl  could  only  have  reooTered  for  the 
injury  to  the  ancient  lights,  then  what  are  his  rights 
under  section  16  of  the  Bailwi^s  Olausea  Act  P  .  Is  he 
entitled  to  oompensation  for  anything  for  which  in  a 
oommon  law  action  he  could  not  have  recorered  damages. 
The'seotlon  speaks  ol  ''full  satisfaotioii  for  all  damage.*' 
Supposing  that  it  ran  '*  shall  make  satisfaction  for 
damage  by  them  sustained*"  That  would  carvy  all 
legal  damage,  and  therefore,  if  ''full  satisfaction  for 
fldl damage"  means  nothing  more,  the  words  "lull*' 
and  "  all "  are  tautologous.  Ne? ertheless,  had  it  not 
been  for  a  superior  authority,  I  confess  I  should  not 
ha? e  thought  that  the  Act  meant  to  give  compensation 
for  anything  more  than  actual  legal  damage,  but  in  the 
case  of  Oowper  Euex  ▼.  Acton  Local  Board  the  House 
of  Lords  haye  laid  down  the  principle  which  must  guide 
OS.  In  that  case  some  land  had  been  taken  from  Mr. 
Oowper  Essex,  and  what  was  done  on  that  land 
injuriously  affected  the  Talue  of  the  adjoining  land, 
which  also  belonged  to  him.  The  House  of  Lords,  as  I 
understand  them,  said  that  Mr.  Cowper  Essex  was 
entitled  to  oompensation  for  something  more  than  the 
legal  damage  which  he  had  sustained.  The  Lord 
Ohaacellor  says  : — **  When  part  of  a  proprietor's  land 
Is  taken  from  him,  and  the  future  use  of  the  part  so 
taken  may  damage  the  remainder  of  the  proprietor's 
land,  then  such  damage  may  be  an  injurious  afleoting 
of  the  proprietor's  other  lands,  though  it  would 
not  be  an  injurious  affecting  of  the  land  of  a  neigh- 
bouring proprietor  from  whom  nothing  has  been 
taken  for  the  purpose  of  the  intended  work." 
That  is  to  say,  that,  uudei  the  section  which  we  are  now 
considering,  tbe^e  may  be  an  injurious  affecting,  for  the 
purpose  of  compensation,  by  something  which  would  not, 
in  an  action  at  law,  give  rise  to  damages.  That  case 
af&rmed  what  are  known  as  the  Stockport  case  and 
the  Duke  of  BucdtucKs  case.  In  the  present  case  it  is 
trae  no  land  of  the  plaintiff's  was  taken  by  the 
defendants,  but  how  can  that  signify?  If  the  case 
once  comes  within  the  statute,  then  it  seems  that  the 
words  "  full  satisfaction  for  all  damage  "  are  to  include, 
not  only  legal  damage,  but  all  the  damage  which  the  pro* 
perty  has  in  fact  sustained.  Therefore,  eyen  though  no 
land  is  taken,  yet|  if  there  is  an  injurious  affecting,  the 
case  comes  within  the  statute  just  as  much  as  if  land 
had  been  actually  taken,  and  the  interpretation  put  on 
the  section  by  the  House  of  Lords  must  be  put  on  the 
one  case  just  as  much  as  the  other.  Therefore,  even 
though  this  damage  to  the  new  windows  could  not  be 
leooyered  for  in  a   common  law  action,  yet  I  think 


oompensation  must  be  made  for  it  under  the  seeOoa. 
In  my  opinion  the  defendants  are  liable  to  paj  to  the 
plaintiffs  the  larger  sum  found  by  the  arbitrstoTi  and 
the  appeal  must  be  dismissed. 

LxHDLBT,  L.J.— I  am  of  the  same  opinion.  Ths  kej 
to  the  ease  is  found  in  considering  what  the  rsAwsy 
company  haye  in  fact  done.  They  have  erected  a  Isigs 
building,  and  in  so  doing  haye  infringed  the  rights  of 
the  owners  of  the  schools  by  darkening  their  aadsnt 
lights,  and,  as  a  neoe^ary  eonsequenoe,  haye  dimfaiiilMd 
the  yalue  of  those  schools.  That  is  the  neoenry 
physical  consequence  of  their  wrongful  act  Os  wbst 
principle  ought  the  company  not  to  pay  ooapeantioB 
for  this  P  They  cannot  reduce  their  liability  for  wbst 
they  haye  actually  done  by  saying  that  they  might  hsfs 
blocked  up  the  access  of  light  to  the  plaintiff'i  raodsn 
windows.  No  action  will  He  against  the  eompu^ 
because  they  haye  acted  under  their  statutory  powen, 
but  they  are  bound,  under  section  16  of  the  Bdlwiys 
Glauses  Act,  to  make  to  the  plaintiff  full  oompeeaUioB 
for  all  the  damage  they  haye  done  in  the  exerdis  of 
those  powers*  -that  is  to  say,  they  must  main  op  the 
difference  in  yalue  between  the  land  as  it  was  sad  si  ft 
now  is.  I  can  see  no  authority  to  the  oontraiji  aai  sQ 
the  authorities  appear  to  me  in  f  ayour  of  that  prapod* 
tion.  No  doubt  in  the  Oowper  JSum  cam  a&A  hi  the 
Stockport  eaie  section  03  of  the  Lands  Glauses  Aet  vsi 
in  question,  but  the  differenoe  is  not  important,  whethtr 
land  is  taken  and  other  land  of  the  same  piopriitQf 
injuriously  affected,  or  whether  the  land  is  iojiuMiy 
affected  without  any  land  being  taken.  The  mooMt 
there  is  an  injurious  affecting  for  whioh  compsnistioa 
is  payable,  full  compensation  for  all  damsge  s&ut  bs 
made.  That  seems  to  me  to  be  the  short  answer  to  thii 
case. 

LoFBs,  L.  J. — Haying  regard  to  the  authorities  and  to 
section  16  of  the  Bailways  Glauses  Act,  I  do  aot 
consider  this  case  a  difficult  one.  It  must  be  boms  ia 
mind  that,  as  a  matter  of  fact,  it  is  physically  imposrifais 
to  obstruct  the  access  of  light  to  the  new  windowi 
without  also  interfering  with  the  andent  lights  sad  ito 
vend.  If  an  unauthorized  indifidual  had  attempted  to 
erect  this  warehouse  without  any  Act  of  PadlMMBt, 
the  owners  of  the  school  would  haye  been  eatitkA  to 
an  injunction  to  restrain  him  from  interfering  witbthdr 
ancient  lights.  Now,  the  owners  of  the  school  sn 
compelled  by  Act  of  Parliament  to  submit  to  the 
ereotion  of  the  warehouse,  and  haye  lost  their  lfl|il' 
remedy.  The  reault  ia  that  the  light  both  of  iti  «U 
and  its  new  windows  haa  been  diminished,  and  ths  vsta 
of  the  property  has  been  deteriorated.  The  compaoj  sis 
bound  to  make  full  satisfaction  for  all  the  daaafs  tiMJ 
haye  caused  to  the  plaintiffs,  and  therefore  I  thiakths 
larger  sum  is  payable.  I  think  that  the  principle  which 
may  be  deduced  from  the  authorities  is  this,  that  diieet)^ 
a  party  brings  himself  within  the  sUtute  and  is  entitlli 
to  compensation,  then  he  becomes  entitled  toreecifsfsa 
oompensation  for  all  damage,  and  not  only  for  ths 
strictly  legal  damage  whioh  he  has  suscalned. 

Appeal  diemiiHcL 

Solicitors  for  the  plaintiifii,'"  Fan&ury,  HiOten,  A 
WhUting. 

Solicitors  for  the  defendants,  MaOhewi  S  Broim. 
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OOUST  OF  AlTBAL. 


'  Thb  Onr  or  Likcoln." 


CounT  oy  Appbal. 


From  Prob.  Dir.  and  Adm.  Bi?.  Beo.  9,  10. 

"The  Cm  of  Lnrooiar."  (a.) 

8Ki]p^CMiicn — Metuure  «/  damagei^Lon  of  inatru" 
menit  of  navigtUion^SuUequeni  loi$  of  vend, 

A  larqui,  hawing  been  run  into  5j/  a  iUamer,  which 
vat  8olify  to  llame,  hsi  in  the  coUition  her  insirumenti 
o/mmgaUoH,  She  made /or  a  port  of  safety  ^  htd,  tohUe 
tm  her  tray  (hitheTf  without  any  negligence  or  want  of 
Am,  run  aground  and  woe  loti^ 

Eddf  that  thi$  was  a  rtaeonahle  and  natural  etmw- 
qmue  of  the  odUieion,  and  that  the  owners  of  the  eteamer 
were  liahle/or  it. 

Appeal  from  the  decision  of  Butt,  J.,  teTening  the 
ngiBtm^B  report. 

On  the  7th  of  NoTember,  1888,  the  barque  Albairoee 
VM  ran  into  bj  the  steamer  City  of  Lincoln  in  the 
Hoith  8«a,  The  City  of  Lincoln  being  alone  to  blame 
for  the  ooUieion. 

Hie  Btaiboard  quarter  of  The  Albatroee  was  out  off 
bj  the  blow,  and  she  lost  her  ateering  compass,  log, 
and  log  glass,  and  large,  and  coasting,  charts.  Her 
osster,  however,  made  for  the  Tbames,  steering  by 
aootber  compass  which  he  found,  but  being  unable  to 
calculate  his  distance  he  ran  the  barque  aground,  and 
the  bad  to  be  abandoned. 

The  registrar  held  that  the  grounding  was  not  caused 
hj  any  negligence  on  the  part  of  those  on  board  The 
AJbaireee^  and  that  the  owners  of  The  CUy  of  Lincoln 
wen  Uabla.  Butt,  J.,  reversed  the  report,  holding  that 
the  penons  in  charge  of  The  Albatroee  had  been  negli- 
gent 

The  owners  of  The  Albairote  appealed. 

Bariifa,  Q.(7.,  Stuhbe^  and  Stokee,  for  the  appellants. — 
The  loss  of  The  Albatroee  was  caused  by  the  wrongful 
set  of  The  City  of  Lincoln,  since  it  was  the  direct  con- 
seqaenee  of  that  aot. 

They  diedJonee  ▼.  Boyee,  1  8tark,  193;  Wilton  y. 
Newport  Dock  Co.,  L.  R.  1  Ex.  177  ;  The  Pmihtr,  8wa. 
211 ;  The  Counteee  of  Durham,  9  Monthly  Law  Mag. 
357,  P^  2,  279;  The  ,Natting  Hill,  32  W.  R.  764  9 
P,  B.  105 ;  The  Argentino,  37  W.  R.  210,  U  App.  Oas. 
519 ;  The  Mdlona,  3  Wm.  Rob.  7. 

Bin  W.G.  F.  Phillitnore  and  J.  P.  Atpinall,  for  the 
VMpsBde&ti. — ^Tbe  intervention  of  the  acts  of  those  on 
bond  Tie  All>airoee  breaks  the  chain  of  consequence, 
and  Tile  City  of  Lincoln  is  not  therefore  responsible 
lorherlcss. 

Tkeydted  The  Flying  FUh,  Br.  &  L.  436, 13  W.  R. 
H.  JU  IHg.  11 ;  Adame  t.  Lancaehire  and  Torkehire 
IMwy  Co.,  17  W.  R.  884,  L.  R.  4  0.  P.  739. 

Bsraei,  Q.C.,  replied. 

lAi  Ebhbb,  M.R. — In  thia  case  the  bad  navigation 
«<  Tk  CUy  of  Lincoln  not  only  damaged  The 
^Ikfcuw,  bat  also  deprived  her  captain  of  his  charts, 
and  log.  I  think  he  was  right,  however,  in 
J  to  make  for  the  Thames*  He  laboured  under 
tdifflcttltiee,  and  we  are  advised  that  he  was  not 
in  anything  that  he  did.  But  even  where 
I  is  no  negligence  there  may  be  intermediate  dir- 
^  ,  which  prevent  the  ultimate  damage  from 

^■■■S  the  dhrect  leault  of  the  wrongful  act.  In  this 
—^  however,  I  think  that  the  loss  of  the  ship  was 
^"^"^  by  the  captain's  having  been  deprived  of  the 
^MBsd  finding  out  where  he  was,  and  that  deprivation 
^w^atts direct  result  of  the  wrongful  act  of  The  City  of 
The  owners  of  that  vessel  are,  therefore, 
for  the  accident  which  subsequently  hap. 

•^1  Bepoited  by  A.  P.  PanoavAi  Kbkp,  Esq.,  Barrister- 
at-Law. 


pened  in  consequence  of  that  deprivation.    Theappea^ 
must,  therefore,  be  allowed. 

LiNDLST,  L.J.^1  am  of  the  same  opinion.  The  view 
taken  by  the  registrar  was  correct.  We  are  advised  that 
there  was  no  negligence  on  the  part  of  those  on  board 
The  Albatroee,  and,  therefore,  on  the  facts,  we  differ 
from  Butt,  J.  Then  comes  the  question  whether  the 
loss  of  The  Albairoee  was  too  remote  a  consequence  of 
the  collision  to  render  the  owners  of  The  City  of  Lin^ 
coin  responsible  for  it.  The  role  is  well  laid  down  in 
Mayne  on  Damages,  4th  ed.,  pp.  44,  45  :  "  Damage  if 
said  to  be  remote  when,,  although  arising  out  of  the 
cause  of  action,  it  does  not  so  immediately  and  neces- 
sarily follow  from  it  as  that  the  offending  party  can  be 
made  responsible  for  it.  .  •  .  The  fir^t,  and  In  fact 
the  only,  inquiry  in  all  these  cases  is  whether  the  damage 
complained  of  is  the  natural  and  reasonable  result  of  the 
defendant's  act.  It  will  assumo  that  character  if  it  can 
be  shown  to  be  such  a  consequence  as,  in  the  ordinary 
course  of  things,  would  flow  from  the  act."  That  rule 
was  adopted  by  Lord  Hersohellin  The  Argentino,  What, 
then,  is  the  meaning  of  '*  the  ordinary  course  of  things  "  P 
In  my  opinion  it  includes  reasonable  human  conduct. 
That  was  the  principle  acted  upon  in  Jonet  v.  Boyce, 
which  I  have  always  thought  to  be  sound  law.  In  this 
case  I  think  that  the  captain  of  The  Albatroee  acted 
reasonably  and  without  any  negligence.  The  loss  of  the 
ship  was  caused  by  the  bad  state  she  was  in  and  by  the 
deprivation  of  her  charts,  logline,  and  compass.  I  think, 
therefore,  that  the  case  falls  within  the  rule  I  have  laid 
down,  and  that  the  owners  of  The  City  of  Lincoln  are' 
responsible  for  the  loss  of  The  Albatross. 

LopBsj  L.J.— The  case  may  be  thus  stated: — By  the 
misconduct  of  the  defendants  the  plaintiffs*  ship  was 
placed  in  a  position  of  the  utmost  peril,  and  this  was 
caused  entirely  by  the  defendants'  fault.  To  save  their 
ship,  and  to  minimize  as  far  as  possible  the  loss  to  the 
defendants,  the  plaintiffs  endeayoured  to  reach  a  place 
of  safety,  and  while  so  doing,  without  any  negligence  or 
any  want  of  skill,  and  also  without  any  independent  in- 
tervening cause,  the  ship  runs  aground  and  is  lost. 
Under  those  circumstances,  in  my  opinion  the  defend- . 
ante  are  liable  for  that  loss.  The  original  fault  waa 
theirsi  and  they  are  responsible  for  what  followed.  They 
are  responsible  for  the  natural  consequences,  not  only  of 
the  collision,  but  of  the  deprivation  of  The  Albatroee  of 
the  usual  means  of  navigation.  If  there  had  been  ne^- . 
ligence  or  want  of  skill  on  the  part  of  those  in  charge  of 
The  Albatrose  the  result  would  be  different,  but  we  are 
advised  that  there  was  none.  Nor  was  there  any  inter- 
rening  interposition,  but  the  loss  of  the  ship  was  the 
direct  oonseqnenoe  of  the  collision  and  the  deprivation 
of  her  instrumente  of  navigation.  I  therefore  agree 
that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the   appellants,  Stokee,   Saundere,  A 
Stokee. 

Solicitors  for  the  respondents,  Bowciiffee,  Bawle^  ^ 
Co. 
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BiOH  OotmT. 


Emxris  v.  Woodwaxd, — ^HABatria  or  Ko&thakptok  v.  Pollock. 


HiohOouul 


l^tsi^  OEotttt  oC  3wtitt: 


Chan.  DiT. ) 
North,  J.  I 


Not.  83. 


ElCEBIS  >•   WOODWAXD.    («.] 


Oban.  DiT.  I 
North,  J.  i 


Feb.  a 


Oompromite  of  action-^ApplieatUm  to  $ei  oiide — 8um^ 
mona-^JuriidMion. 

An  agreement  for  the  compromUe  of  an  adum  cannot 
Ite  tei  aeide  by  a  eummom  in  <Ae  adion  ;  a  /re$h  adion 
fn%U(t  he  brought  for  the  purpote. 

Adjourned  summooe. 

The  plaintiff  in  this  action  daimed  an  order  that  the 
defendant,  who  was  an  executor,  ebould  execute  transfers 
to  the  plaintiff  of  three  mortgages  in  pursuance  of  an 
alleged  agreement. 

On  the  2nd  of  August,  1887,  an  agreement  was 
entered  into  between  the  plaintiff  and  the  defendant  for 
the  compromise  of  the  action  on  certain  terms  therein 
mentioned.  This  agreement  was  made  subject  to  its 
being  approYed  by  the  Judge  before  whom  another 
action,  which  had  been  brought  to  administer  the 
tettator's  estate,  was  pending,  and  that  approval  had 
been  obtained. 

On  the  4th  of  February,  1889,  the  plaintiff  took  out  a 
summons  entitled  in  both  actions,  asldng  that  so  much 
of  the  agreement  of  the  Snd  of  August,  1887,  as  pro- 
Tided  that  the  defendant  should  forthwith  make  and 
execute  {inter  alia)  an  assignment  to  the  plaintiff  of  a 
mortgage  dated  the  SOth  of  December,  1878,  m^ht  be 
Taried  as  in  the  summons  mentioned. 

On  the  16th  of  Julj,  1889.  the  plaintiff  took  out  a 
aeoond  summons  asking  to  be  at  liberty  to  amend  the 
first  summons  by  adding  thereto  the  words  "or  that  the 
said  agreement  may  be  set  aside  in  toto,  or  that  the 
^aintiff  may  be  at  liberty  to  oontinne  the  action  o( 
lEmerie  v.  Woodward,  or  to  take  such  proceedings 
against  the  defendant  as  \^  may  be  advised.*' 

Ooaene^ Hardy,  Q,Ou  and  B.  Eyre,  for  the  plaintiff. 

*  Napier-Eiggine,  Q.C.,  and  T.  L.  WUkimon^  for  the 
defendant. — We  haYe  a  preliminary  objection  to  make. 
We  say  that  a  compromise '  of  an  action  cannot  be  set 
aside  upon  a  summons.  The  plaintiff  should  hafe 
brought  a  fresh  action  to  set  aside  the  compromise. 

They  referred  to  OUbert  ▼.  Ehdean,  27  W.  B.  252,  9 
Cb.  D.  259  ;  Pryor  y.  Qribble,  23  W.  B.  642,  L.  B.  10 
Oh.  534  ;  Scutty  ▼.  Lord  Dundonald,  27  W.  B.  249,  8 
Ch.  D.  658. 

,  OozeM'Sdrdy,  Q.O.^  sind  ^  Eyre,  for  the  plaintiff.— 
This  objection  ought  to  hafe  been  taken  in  chambers. 
At  any  rate,  41  it  was  taken  in  chambers,  the  defendant, 
by  filing  affidavits  in  answer  to  the  plaintiff's  affidavits, 
has  waived  such  objection. 

NoBTH,  J. — In  my  opinion  the  objection  must  prevail. 
The  plaintiff's  proper  course,  in  my  opinion,  is  to  bring 
a  fresh  action  to  set  aside  the  compromise ;  be  cannot 
by  a  summons  set  aside  the  agreement  and  reopen  the 
controversy.  It  is  said  the  defendant  has,  by  his 
conduct,  waived  the  objection.  It  is  clear,  I  think,  that 
such  an  objection  could  be  waived  by  conduct.  But  the 
chief  clerk's  notes  show  that  the  objection  was  raised  in 
chambers  at  an  early  stage,  and  that  it  was  clearly 
pointed  out  to  the  plaintiff  that  he  ought  to  bring  a 
fresh  action.  In  my  opinion  the  defendant  has  done 
nothing  to  waive  the  objection.  Knowing  of  the 
objection  the  plaintiff  chose  to  put  in  his  evidence,  and 
after  that  it  was  incumbent  on  the  defendant,  for  his  own 
protection,  to  put  in  and  complete  his  evidence  in  answer. 
I  must  dismiss  both  the  summonses  with  costs. 

Solicitors,  Q.  Z.  P.  Eyre;  Long  A  Gardiner. 

(a.)  Beported  by  O.  £.  Jiftxry,  Esq.,  Barrister-at-Law. , 


ICabqttib  of  Nobihaxffok  9.  Pollock,  (s.) 

Mortgage-^Mcrtgagor  and  miovigagtt — iZedesipl&s-- 
Jgreement  exduding  right  to  redeem  in  parUetdar  emt 
— Validity'^**  Once  a  mortgage  alwaye  a  martgagt," 

A.  mortgaged  hi$  reversionary  iniered  in  land  eon- 
tingent  on  his  eurHving  B.,  to  eeewre  an  adeanet  of 
£10,000.  The  mortgageee  were  to  effed  a  poUejf  of 
aeeuranee  for  £34.000  on  thelifeofA.againdtkdif 
B^,  and,  if  they  paid  the  premiuma,  to  add  thmto(k$ 
debt.  The  policy,  in  <Ae  ^venf  of  A.  predeeeatbig  B,i 
woe  to  belong  to  the  martgageee  aheotiddg.  Os  AJi 
death  in  B.'e  lifdime,  A.'$  adminiitralor  breegit  m 
adion  to  redeem  the  policy. 

Heldf  on  the  principle  thai  *'  Once  a  mortgage  alwojfi 
a  mortgage/*  that  the  condition  that  the  poiieg  lAosU 
bdong  absolutely  to  the  mortgagees  was  void,  an4  (ftsf  t&e 
fdaintiff  was  entitled  to  redeem  on  the  uiual  tenu. 

Argument  of  a  point  of  law  raised  by  the  pleadiogi 
under  ord.  26,  r.  2. 

This  was  a  redemption  action,  in  which  the  pofat 
was  raised,  whether  an  express  agreemeat  bstwesa 
the  mortgagor  and  the  mortgagees,  that  the  title  of 
the  latter  to  a  portion  of  the  mortgaged  pmpei^* 
on  the  happening  of  a  certain  event,  shoold  becoau 
absolute,  was  binding  on  the  mortgagor. 

In  the  year  1879  the  National  Life  Assuratioe  Sodetf 
advanced  to  Earl  Oompton  a  sum-  of  £10,000  on  tibe 
security  of  a  mortgage  in  Scotch  form  (dated  the  S6th 
o(  May,  1879)  of  a  reversionary  interest  in  freehold 
property  in  Scotland,  to  which  he  was  entitled  sa  teottt 
in  tail  in  remainder  expectant  on  the  death  of  hii  fathOt 
the  plaintiff.  By  an  agreement  of  even  date  betweea 
the  same  parties,  it  was  provided  that  the  sooietj  ihonld 
insure  the  life  of  Earl  Ck>mpton  against  thit  of  bi» 
father  in  the  sum  of  £34,000,  and  that  they  ahonUpiy 
the  premiums  during  the  first  five  years,  and  afterffudf 
should  continue  to  do  so  if  Earl  Compton  failed  Co  ps/ 
them,  and  that  the  payments  made  should  be  *^^!^ 
the  debt.  In  the  event  of  Earl  Compton  ^Mjse 
niortgagees  the  whole  sums  due  to  them  in  the  lUetuM 
of  his  father,  the  mortgagees  were  to  assign  the  potey 
to  Earl  Oompton»bUt  in  the  event  of  his  death  tow 
lifetime  of  his  father,  the  mortgagees  should  r^ 
an  account  of  what  was  due  to  them,  and,  after  pajng 
themselves  out  of  the  policy  >  moneys,  pay  over  loy 
excess  to  the  representatives  of  Earl  OomptoBt  oj^ 
agreement  dated  the  14th  of  June,  1879,  after  wam 
that  the  prior  agreement  did  not  accurately  starve 
terms  on  which  the .  advance  was  made,  it  wai  agnn 
that,  in  the  event  of  the  death  of  Earl  (>)mptoa  Wfl» 
his  father  without  repayment  of  ihe  mortgage  ^^^^ 
policy  moneys  should  belong  absolutely  to  the  ■on' 
gagees.  ^  ^ 

Aocordingly  the  defendants,  who  were  the  faa||||» 
of  the  society,  took  cot  a  policy  in  the  sodel^a*** 
The  poUoy  was  duly  kept  up,  bat  nothing  was  ef*F"" 
as  premiums,  interest,  or  otherwise  by  fiarl  CXNaP'r^ 
to  his  death  in  1887,  in  the  lifetime  of  his  f>^^^ 
I^aintiir, as  his  administrator,  sought  by  this  seMoatB 
redeem  the  p^oy  and  obtain  payment  of  tbe  aooi^ 
MBUredt  less  the  mortgsge  debt,  interest,  P»*|J2S 
other  Ghargea'4ae  from  Ae  deceased.  The  deieaoa^ 
by  their  sUtementof  defence  aUeged  that  it  haasw* 
expressly  agneed  between  themselves  and  the  ««Vr 
that,  in*  the  event  which  had  hiH^pened,  the  snmsaesw' 
by  the  poUoy  should  belong  absolntely  to  the  aoflwvr 
that  the  agreement  was  net  within  the  eiil  sisa***^' 


[  net  within  the  eiil  i 

(o.)  Beporte4  by  Fbakcis  0*.  Dwu»  Bsqh  BsnilW**' 
•  Law. 
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tiM  old  tale,  "Oaoe  a  mortgage  always  a  mortgage"  ; 
and  that  it  wai  no  haidahip  on  the  mottgagor,  who  had 
T«oelved  £10,000  and  paid  nothing,  bat  that  this  was  an 
attempt  to  obtain  a  etiil  fnither  sain  from  the  mortga- 


Craekafdhcrpe^  Q.O.,  and  B.  WinOow^  iot  the  plain- 
Wt — ^Tbie  transaction  is  a  mortgage,  and  the  agreement 
aet  np  by  the  defendants  that  the  policj  should,  in  a 
oertain  erent,  belong- to  them  is  a  breaehof  the  equitable 
rale,  ''Once  a  mortgage  always  a  mortgage."  A  mort- 
gage cannot  be  made  irredeemable :  Howard  t.  Harrii, 
1  Tern,  194 ;  Jenning$  r.  Ward,  2  Vem.  630 ;  Toome$ 
▼.  Ommt,  8  Atk.  261 ;  Sjniargeon  t.  CU/ter,  1  Eden.  65. 
It  makes  no  diilerenoe  that  the  poliey  was  eifeoted  in 
tile  names  of  the  tmstees  of  the  society :  Drytdtde  ▼• 
I^iggoU,  4  W.  R.  773. 8  Da  G.  IL  &  O.  546  ;  Lea  t. 
EinUm^  5  De  G.  M.  &  a.  828,  3  W.  R.  Dig.  24 ; 
CtmrUnay  t.  Wright,  9  W.  B.  153,  2  Glif.  837;  Mw^ 
Umd  T.  iMoct,  8  W.  B.  897,  20  Bear.  889.  Earl  Oompton 
iraa  liable  to  pay  the  preminms  on  the  poliey,  the  taking 
OQt  of  which  was  part  of  the  mortgage  agreement,  and 

ao  bargain  that  the  polioy  shonld  become  the  absolute 

pzoperty  of  the  mortgagees   was  binding:    Frtine  ▼. 

Brade^  6  W.  B.  739,  2  De  G.  A  J.  582 ;  Holland  t. 

fhkUk^  6  £sp.  11. 

They  also  dted  Brown  ?.  iV/os,  6  W.  B.   721,   4 

Jnr.  ISr.  S.  882 ;  Jamea  r.  Kirr,  37  W.  B.  279.  40  Oh.  D. 

449  ;  Wmiamu  ▼.  Owtn,  5  Myl.  k  Or.  803  ;  and  Good- 

man  ▼.  Orienon^  2  Ball  ft  B.  274. 

B.  Boaumcni  (&ir  Horace  Davty^  Q.O,,  with  him), 
lor  the  defendants.— The  plalntiit  cannot  set  aside  part 
tif  the  agreement  and  insist  on  the  rest.  Thia  policy 
'Was  nerer  Earl  Oompton's.  He  never  paid  anything. 
la  the  oasea  dted  in  which  there  were  polides  there  was 
ao  oontraet  aboat  them.  His  only  right  to  the  policy 
waa  in  the  event  of  making  certain  payments :  Brovm 
▼.  Freeman,  4  De  G.  &  Sm.  444.  [North,  J.,  referred 
to  Fotier  ▼.  BohewU,  9  W.  B.  606,  29  Beav.  467]. 

Cradkanihorpe,  Q.O.,  replied. 

HoKTH,  J.— I  think  in  this  case  the  plainUfE  is  entitled 
toialief. 

Aa  anangen^ent  is  made  between  Earl  Oompton  on 
'fba  one  hand,  and  the  insnranoe  ofSoe  on  the  other, 
Hitoagh  the  medium  of  certain  persons,  trustees  for 
theo^  that  he  is  to  receive  an  advance  of  £10,000,  that 
m  peAiej  is  to  be  effected,  which  is  effected  in  the 
juunea  of  those  trustees,  and  it  is  to  be  with  any  offioe 
tills  society  may  select  They  sdect  their  own  oface, 
and  it  is  effected  therefore  in  the  names  of  the  trustees 
jpf  that  oiBee.  The  arrangements  for  effecting  the  policy 
jpiovided  that  the  premiums  for  the  first  five  years  were 
act  to  be  paid  by  Eazl  Oompton,  but  by  the  iosuranoe 
,'dBoe,  and  there  were  certain  provisions  ^ith  respect  to 
vade^ipfion.  The  policy  or.  polides  were  to  be  on  the 
life  of  Earl  Oompton,  who  was  entitled  to  a  reversionary 
laftnreat  in  certain  real  estate,  and,  in  the  event  of  his 
fturtlvlng  hia  father,  the  advance  is  charged  upon  that 
teversloaary  interest,  and  the  object  of  the  policies  is  to 
piovido  a  fund  out  of  which  the  lendeta  may  be  safe  in 
the  possible  event  of  their  security  not  taking  effect  by 
the  death  of  the  borrower  in  the  lifetime  of  the  father. 
Ua  ol&oe  fi  to  ffnd  the  money  Tor  the  premiums  for  the 
tat  ilva  years,  and  it  was  part  of  the  bargain  made 
Mweenthe  parties  that  that  shonld  be  done.  In  my 
osMan  the  residt  of  the  transaction  murt  be  taken  to  be 
ttsefly  the  same  si  if  this  office  had  selected  another 
t»flleesa'that  in  wliicfa  the  polides  should  be  ef^sdted. 
dS-thej  had  been  effected  wtth  another  office,  on  the 
*!Wii  of  Earl  Oompton  this  office,  or  its  trustees,  would 
hflva  reedved  the  total  amount  insured,  and  have  had 
tte  434,000,  or  whatever  the  sum  was,  actually  in  hand, 
miey 'aliooe,  hbwever,  themselves  td  effect  theMsbin  thdr 


It' waa  nntortunate  foir  them,  because  tbb- 
*Tiek  has  turned  out  to  be  a  bad  one.  Bail  Oomptoii 
dying  young;  but  it  is  only  one  of  many  transactions  of 
the  same  sort  in  whieh  they  engage,  upon  the  result  of 
the  whole  of  which,  hnless  they  are  very  unfortunate, 
there  will  be  a  profit.  This  therefore  is  not,  from  their 
point  Of  view,  an  isolated  trbnsaction  at  all,  and  I  must 
hdd  thdr  position  thereforS  to  be  the  sam6  as  if,  instead 
of  effectlog  it  with  their  own  office,  the  insuitence  had 
been  effected  aotuaUy  with  another  office.  In  that  case,, 
on  the  death  of  Earl  Oompton  thismoney  would  have  been- 
received,  and  the  question  would  be  to  whom  the  surplus 
belonged  after  applying  it  for  the  purpose  for  which  it 
was  effected — viz.,  securing  the  insurance  office  every- 
thing that  was  due  to  them  under  the  security  for 
principal,  interest,  and  costs  and  premiums. 

This  traiiSaction  was  from  begtnniilg  to  end,  in  my 
opinion,  a  mortgage  transaction  and  nothing  else* 
What  the  rights  of  the  parties  in  the  policies  may  be  is 
not  conduded  by  that ;  but  looking  at'  the  whole  trans- 
action J  have  not  the  least  doubt ^that  it  was,  and  in- 
tended to  be,  a  borrowiog  of  money  by  Earl  Oompton, 
Which  he  covenanted  to  ifepay,  for  which  he  gave 
security,  and  for  whioh  the  lendefs  of  the  money 
had  the  secutlty  dther  of  the  land  or  the  pro* 
oeeds  of  the  polides  as  the  event  might  turn  out,  and- 
they  were  intended  to  be  repaid  in  that  way. 

Then  there  are  certain  provisions  made  as  to  redemp- 
tion, and  then  there  is  this  peculiar  provision  only  found 
in  the  instmmene  bearing  date  the  14th  of  June,  in 
which  there  is  a'  memorandum  of  what  was  the  bargain 
between  the  parties  from  the  first.  Unfortunately  the 
original  bond  did  not  correctly  express  that  bargdu,  and 
the  minute  of  arrang^meint  which  was  drawn  for  the 
purpose  of  correcting  it,  was  itself  insufficient  to  substi- 
tute what  was  right  tot  whsit  was  Wrong.  It  merely 
substituted  one  wrong  thing  for  another,  and  it  was  not 
until  the  last  memorandum  of  the*14tb  of  June  that 
there  was  really  expressed  what  was  the  bargain  of  the 
parties  at  the  time  the  advance  was  msde.  That 
bargdn  is  contdned  in  these  words  in  the  witnessing 
part:— 

*'  Now  these  presents  witness  that,  in  consideration  of 
the  said  advance  bdng  made  to  the  said  Earl  Oompton, 
it  is  hereby  agreed  and  declared  by  -and  between  the 
said  parties  hereto  that  in  the  event  of  the  said  ]fiarl 
Odmpton  predeoeasiifg  his  father,  the  Marquis  of  North'i 
ampton,  without  having  pdd  all  prindpd  moneyr, 
interest,  and  'costs  due  to"  the  defendants,  *'  uilder  or 
by  virtue  of  the  bond  ^n  the  said  redted  sgreement 
mentioned,  that  then  and  In  such  case*  the  policy  or 
policies,  and  all  moneys  thereby  secured,  shall  belong 
absolutely  to- the  trustees."  In  other  words,  the  polidet 
were  to  belong  to  the  sodety.  • 
>'  How  Earl  Odmpton,  in'pdnt  of  fact,  never  did  pay 
any  piremium.  .  According  to  i6y  view  of  the  agreement 
the  sodety  were  bound  to^  effect  the  policies  under  thh 
contract  between  them,  and  they  were  bound  to  And  the 
preminms  for  the  first  five  yters,  and 'although  they 
may  not  have  been  bound  to  do  it  afterwards  they,  at 
any  rate,  had  the  option  of  doing  it,  and  had  the  right 
to  charge  the  premiums  so  pdd  with  interest  against  the 
security,  the  policy  moneys  or  the  land,  as  events  might 
tvthi  out,  and  in  point  of  fact  they  did  make  the  advanfce, 
and  the' policies  were  kept  -up,  end  the  n^oney  would,  if 
it  had  been  in-anhiher  office,  actudly  have' been  received; 
and  being  effected  with*  the  same  office  it  must  be  tdceii 
to  be  iJoW'in  thdr  ^^ands.  It  is^  said' that  there  lift  k 
distlnclibn '  by  feakon  of  ib6  fact  thUt  Ead  0bthpt6n 
never  hlm^f  did  advanlce  any  part  at  the  pren^iiims; 
had  Mr.  Beoumoht'  Veiy  ^dHy  addiftted  that 'he  would 
have  been  in  a  difficulty  if  eveii'  oho  premidm  hid' been 
paid  byLord  OoAiptond'  t  do  not  wish  to  take  what  he 
adiaitted  as  prejudidng  his  clients  at  dl,  because  it  was 
aaidf  tlwre  was  another  way  dnt  of  thd  dti&oulty  in  that 
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but  the  diatiiiction  of  the  oaae  between  Earl 
Ctompton  having  adYanoed  eomethiog  and  having 
advanced  nothing  was  admitted,  and  the  fact  that  he  had 
not  actually  paid  anything  was  relied  on  here*  In  my 
opinion  that  does  not  make  any  difCeienoe.  If  the 
bargain  had  been  that  he,  from  the  first,  was  to  pay  the 
premtnms,  if  he  went  to  the  office  and  said  :  "  I  have 
not  the  money  here,  will  you  advance  it  for  me,  I  will 
xepay  yon,"  and  they  had  done  it,  it  would  have  been  a 
jpayment  by  him,  and,  I  think,  instead  of  going  through 
that  form,  where  it  was  agreed  between  them  that  the 
premiums  should  be  provided  by  the  office  for  him,  and 
they  should  be  his  creditors  for  the  amount,  his 
position  in  respect  to  the  policies  was  exactly  the  same 
as  if,  instead  of  that  agreement,  he  had  actually  found 
the  money. 

.  Under  these  circumstances,  I  take  it  there  was  a 
mortgage  transaction  between  the  parties  as  part  of 
which  policies  are  effected  on  the  responsibility  and  on 
the  credit  of  Earl  Oompton,  although,  in  point  of  fact, 
the  cash  for  the  purpose  as  between  the  two  must  be 
taken  to  be  advanced  by  the  society.  In  point  of  fact  it 
never  was  advanced  at  all,  because  the  whole  arrangement 
is  a  book-keeping  matter,  but,  in  my  opinion,  he  was 
liable  to  them  for  the  premiums  exactly  in  the  same 
way  as  if  be  had  paid  the  cash ;  and  he  had  the  same 
rights  in  respect  of  the  policies  as  if  he  had.  Instead  of 
borrowiog  the  premiums  from  them,  paid  them  cash  for 
it.  Under  those  circumstances  it  is  a  mortgage  trans- 
action which  has  to  be  worked  out  in  some  way  or 
another.  It  seems  to  me  that,  that  transaction 
standing,  the  legal  right  of  the  society  will  be  to  sue 
JBarl  Compton's  representatives  for  the  advance  that  was 
made.  Mr.  Beaumont  says  that  the  insurance  society 
iiave  never  contemplated  doing  anything  of  the  kind, 
but  I  cannot  test  the  rights  of  the  parties  by  any  inten- 
tion they  may  have,  if  it  is  distinct  from  or  raises  any 
question  as  to  the  legal  rights  of  the  parties,  and  it 
seems  to  me,  as  the  bargain  stands,  they  would  have  a 
light  at  this  moment  (if  it  is  binding)  to  sue  for  the 
return  of  the  money,  and,  in  point  of  fact,  if  the  con- 
tract is  not  binding,  if  it  was  set  aside  altogether,  they 
would  be  creditors  of  Earl  Gompton's  estate  for  the 
money  so  advanced,  and  have  a  right  to  sue  him  for  eo 
much  money  lent. 

Then  we  come  to  the  terms  of  redemption.  What  his 
representative  says,  is  :— I  admit  bis  liability.  An 
account  must  be  taken  of  what  is  due,  the  insurance 
eociety  must  have  full  credit  for  everything  due  to  them, 
if  they  have  really  done  what  is  actibily  entered  in  their 
boolcs,  but  then  the  question  is  as  to  the  policies.  As  to 
that,  the  insurance  society  rely  on  this  particular  clause, 
which  says  in  a  certain  event  the  policies  are  to  be  the 
property  of  the  society.  It  is  a  very  etartling  clanse, 
because  it  comes  to  this,  if,  in  point  of  fact,  Earl 
Oompton  had  paid  the  principal,  interest,  and  cost^  the 
poiicies  would  be  his,  but  if  he  paid  the  principal  and 
interest,  but,  by  reason  of  a  bill  of  costs  not  having 
been  delivered,  costs  had  not  been  paid,  the  policies 
would  become  distinctly  out  and  out,  the  property  of 
the  insurance  company.  In  my  opinion  a  provision  of 
that  sort  in  a  mottgage  transaction  is  not  one  the  law 
recognizes,  and  would  not  give  effect  to,  and  the  result 
is  that  I  must  treat  it,  as  not  givicg  them  an  abaolute  title, 
but  giving  them  a  title  to  the  policies  as  part  of  their 
secuxity  and  nothing  else.  The  case  Mr.  Beaumont  puts, 
of  the  policies  being  entirely  outside  the  transaction, 
does  not  seem  to  me  to  be  the  fact  f  There  is  a  bargain 
existing  between  the  parties,  and  the  policies  are 
part  of  the  transaction,  and  I  think  the  right  to  the 
surplus  arising  from  them  belongs  to  the  mortgagor  or 
his  representatives,  after  all  the  liabilities  have  been 
paid.  I  quite  feel  what  Mr.  Beaumont  says  abont  the 
hardship  cf  asking  the  society,  who  have  paid  Earl 
Oompton    £10,000   and   have   never   had   a   farthing 


from  him,  to  pay  him  something  more;  bat  that 
hardship  disappears  altogether  when  one  reodUsoto  that 
this  was  a  transaction  which  was  one  of  maoy,  sod  if 
they  had  effected  the  policy  in  another  society  ttwy 
would  have  had  money  in  their  hands  to  repay  thsn- 
selves  the  amount  advanced  for  yearly  premiums  aod 
interest  upon  them»  and  it  is  only  after  that  hss  been 
done  that  the  parties  can  see  what  their  rights  are. 

Solicitors,  5.  T.  Boodle;  WUde^  Bergtr,A  WUdi. 


Q.  B.  Div.  (Denman  and  ) 


Feb.  20. 


Yaugban  WUliams,  JJ.) 
Newman  r.  London  and  Sotjth-'Westkbn  BiiETrir 

Co.  (a.) 
Praetiee-^JHioorery — Interrogatories^Seeuritf  fw  cadt 

—Payment  qf  depoHt-^Discretion  to   ditpme  srtti 

jpaymmt'-Ord.  81,  rr.  26,  26. 

The  court  or  a  judge  has  a  dUeretionary  power  U  dk- 
pense  loith  payment  of  the  deposit  imposed  bf  ord,  81, 
r.  26,  on  a  party  seeking  discovery. 

Boarder  v.  Lindsay,  Gracie,  Sc  Co.,  34  W.  B,  478, 4i^ 
approved. 

Appeal  from  an  order  made  by  Day,  J.,  atohamben.^ 

The  plaintiff  brought  an  action  ander  Lard  Gsmpbdl'i 
Act  to  recover  damages  in  respeot  of  the  death  of  het 
husband,  which  she  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  

The  plaintiff  applied  for  leave  to  administer  IntsROgi- 
tories  to  the  defendants  without  giving  seouri^  for  ooah 
by  paying  the  deposit  prescribed  by  ord.  31,  rr.  S5, 26. 

The  master  made  an  order  giving  the  plaintiff  Isait 
to  interrogate  the  defendants,  and  dispensing  with  tke 
payment  of  any  deposit.  • 

On  the  defendants  appealing.  Day,  J.,  wvenefl  tlie 
order  of  the  master. 

The  plaintiff  appealed. 

By  ord.  81,  r.  26, "  In  every  cause  or  matter  the  OMtt 
of  discovery,  by  interrogatories  or  otherwise,  shsft  ml»" 
otherwise  ordered  by  the  court  or  a  jndge,  be  8eoiino,ift 
the  first  instance,  as  provided  by  rule  26  of  this  wto, 
by  the  party  seeking  such  discovery.'*  , 

By  rule  26,**  Any  party  seeking  discovery  by  mttr- 
rogatories  shall,  before  delivery  of  interrogatories,  PJJ 
into  court  to  a  separate  account  in  the  action,  to  to 
called  *  Security  for  Costs  Account,'  to  abide  forflj 
order,  the  sum  of  A6,  and  if  the  number  of  folios  exowdl 
five,  the  further  sum  of  10s.  for  every  additional  foiw. 
Any  party  seeking  discoyery  otherwise  than  l^  inter- 
rogatories shall,  before  making  application  for  disooTerj, 
pay  into  court  to  a  like  account,  to  abide  farther  ortar, 
the  sum  of  £5,  and  may  be  ordered  further  to  pay  ittw 
court  as  aforesaid  such  additional  sum  as  the  court  or  i 
judge  shall  direct." 

a  G.  MU,  for  the  appellant.— There  U  »diici^fln«J 
power  to  dUpense  with  securily  in  proper  «"••, "JJ^ 
says  security  U  to  be  given  "  unless  otherwiae  orof*JJ 
the  court  or  a  judge."  Rule  26  merely  PwaoriM" «" 
method  in  which  security  is  to  be  given,  and  iM*" 
read  subject  to  rule  26.  In  Boarder  v.  Lindsay,  wW 
&}  Co.,  34  W.  B.  478.  a  divisional  court  held  thatseoi^ 
oould  not  be  dispensed  with.  The  ratio  deeidondt  ox  wj* 
case  seems  to  be  that  rule  26  U  absolute,  ^ad  isno«D|tf^ 
fied  by  rule  26.  This  view  had  been  pw^^o^**?  S 
a  divisional  court  in  Aste  v.  Stum4tre,  82  W.  B.  3W»^ 
Q.  B.  D.  326 ;  but  in  the  Court  of  Appeal  Brett»  M 
and  Bowen,  L.J.,  expressed  disapproval  of  thj*  ^^* 
although  it  was  not  necessary  to  decide  the  poafc  _^ 

(a.)  Beported  by  P.  G.  Bucxxb,  Esq.,  Bairiiter-at.I*t« 
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High  Coukt. 


Mayos  v.  CoLLnrs.— MoLabdt  v.  Slatbuk. 


HioK  Con&T. 


JB,  B,  HSniany  for  the  imgon^eaiB.-^B  oarder  y,  Lindsay ^ 
OradB^  Jf  Of,  wnn  express  deoision  that  there  is  no  dis- 
cretion to  dispense  with  the  deposit.  It  has  not  been 
orermled,  snd  onght  to  be  followed. 

Benicak,  J. — I  think  that  where  two  members  of  the 
Gonrt  of  Appeal  say  they  do  not  agree  with  a  yiew  taken 
by  the  DiTisional  Ck)nrt  the  matter  is  put  at  large,  and  we 
are  entitled  to  act  in  aocordanoe  with  onr  own  opinion. 
Mj  opinion  is  that  there  is  a  discretionary  power  in  the 
oonrt  or  a  jndge  to  dispense  with  the  deposit  in  a  proper 
oaae.  Otherwise  the  words  in  rnle  25,  *'  unless  otherwise 
ordered,*'  haye  no  meaning  and  are  idle.  This  is  quite 
oonsistent  with  rnle  26,  which  applies  to  the  mode  in 
wUeh  seonrity  shall  be  giyen. 

The  appeal  must  be  illowed. 

Vaughak  Williams,  J.,  oononrred. 
Appeal  allowed, 

-  Solictor  for  the  appeUant,  Rohtrt  Jenkins,  for  Btvart 
Jftlkes^  Staines. 

Solicitors  for  the  respondents,  Birohan  4"  Co, 


W^^^-^^'%^f\  Feb.  7. 

A.  L.  Smitb,  J  J.)     j 

MatOB  V.  COLLIKS.  (a.) 

^aetlee — Interrogatories — Power  to  interrogate  infant. 

An  infant  will  not  be  ordered  to  JUe  an  affidavit  in 
anther  to  interrogatories. 

This  was  an  action  for  libel  in  wbioh  the  plaintiff  was 
a&  infant  sning  by  his  next  friend.  The  master  made 
an  order  allowing  the  defendant  to  administer  interroga- 
tories to  the  plaintiff.  On  appeal  to  Pollock,  B.,  at 
diainbers,  he  referred  the  question  to  the  oourt. 

AspUnd,  Q,  C,y  and  Blake  Odgers,  for  the  plaintiff. — 
The  plaintiff  cannot  be  interrogated.  Under  the  old 
cha&eeiy  practice  the  guardian  of  an  infant  could  not  be 
oompelled  to  answer  interrogatories  :  Savage  y.  Carroll, 
1  BaU  IL  B.,  p.  548  ;  Lucas  y.  Lueas,  13  Yes.  274  ; 
Balden  ▼.  Hean^  1  Beay.  445  ;  and  the  infant  could  not 
be  called  upon  to  answer  for  himself :  Attorney' 
General  y.  Lambirth,  5  Price,  at  p.  898.  The  practice 
hma  not  been  altered  by  the  Judicature  Acts  :  Ingram  y. 
I^tld,  31  W.B.  858,  11  Q.  B.  D.  251 ;  Dyke  y.  Stephens, 
88  W.  fi.  932,  30  Ch.  D.  189.  An  infant  cannot  be  bound 
hf  admiimions  which  are  not  for  bis  own  benefit :  Rhodes 
T.  Switheniank,  SI  W.  E.  457, 22  Q.  B.  D.  577.  There  is 
no  distinotion  between  infants  of  tender  and  mature 
yeaa:  Morgan  y.  Thome,  IVL.k  W.,  at  p.  408. 

He  also  cited  Eecleston  y.  Petty,  Oarthew,  79  ;  United 
States  Company  y.  Wagner,  15  W.  B.  1026,  L.  B.  2  Gh. 
582  ;  ord.  16,  rr.  16^21 ;  ord.  19,  r.  13;  ord.  34,  r.  4  ; 
and  referred  to  Daniel's  Chancery  Practice,  4th  ed.,  p. 
166. 

ManseUf  for  the  defendant.— The  order  of  the  master 
ongbt  to  be  affirmed.  There  is  nothing  to  show  that  it 
was  a  rnle  before  the  Judicature  Acts  that  an  infant 
Qonld  not  make  admissions  if  he  made  them  himself : 
Tkylor  on  Byidence,  8th  edition,  sec.  740 ;  Baniers 
Chaaoety  Practice,  5th  ed.,  p.  153.  An  infant  can  be 
exnadned  and  cross-examined  in  the  witness-box,  and 
tbmeisno  reason  on  principle  why  he  should  not  be  put 
under  disooyery  :  (yNeiU  y.  Read,  7  Ir.  L.  B.  434 ;  Shaw 
T.  IFi2d0r,  2  Money,  532. 

Aspland,  Q.C,  replied. 

Cat%  J»— 1  am  of  opinion  that  the  order  for  inter- 


rogatories must  be  disallowed.  I  cannot  read  the  OBaes- 
cited  by  Mr.  Aspland  without  coming  to  the  conclxnion 
that  the  pracHoe  of  interrogating  an  infant  defendant  was 
utterly  unknown  in  the  Oourt  of  Chancery.  The  yery 
fact  that  under  the  old  chancery  practice  discoyery  was 
sought  from  the  next  friend,  shows  that  there  was  no 
power  to  interrogate  the  infant  himself.  The  rule 
as  to  infant  defendants  applies  equally  to  infant  plain- 
tiffs. The  Judicature  Acts  bays  made  no  difference  in 
the  praolioe.  •  They  would  haye  contained  express  proyi« 
sion  if  it  had  been  intended  that  interrogatories  to 
infants  should  be  allowed.  So  gn^at  a  change  would  not 
haye  been  carried  out  sub  siUntio,  The  defendant  has 
failed  to  proye  that  the  change  has  been  made  either 
directly  by  statute  or  by  the  tules,  nor  has  he  pro- 
duced a  single  case  where  interrogatories  haye  been 
administered  to  an  infant.  This  being  so,  we  cannot 
scoept  the  argument  which  he  has  attempted  to  draw 
from  the  reason  of  the  thing.  We  can  only  take  the 
practice  as  we  find  it. 

A.  L.  Smith,  J. — I  am  of  the  same  opinion.  I  confess* 
that  I  was  at  first  startled  by  Mr.  Hanseirs  point  as  to 
the  position  of  an  infant  who  could  go  into  the  witness- 
box  and  giye  eyidence,  and  be  cross-examined,  but  must 
not  be  put  upon  discoyery.  I  am  oonyinced,  howeyer, 
that  such  has  always  been  the  practice.  Neither  the 
Judicature  Act  nor  the  Common  Law  Procedure  Act 
haye  altered  it. 

Appeal  allotted. 

Solicitors  for  the  plaintiff.  Bower,  Cotton,  ^  Bower,  for 
Ainsmorth,  Sanderson,  ^  Hanson,  Blackburn. 

Solicitors  for  the  defendant,  Brooks,  Jenkins,  4"  (^^y 
for  S.  Sandeman,  Aoorington. 


Q.  B.  DiT.  (Pollock,  1 
B.,  and  Will?,  J.)    J 


Jan.  16 ;  Feb.  6r 


(a.)  Sepofted  by  G.  E.  Palst,  Esq.,  Barrister-at-Law. 


MgLabdy  v.  Blatxtth.  (a.) 

Ptaotiee — Applieation  for  judgment  on  specially  in-- 
dorsed  writ — Delay — Statement  of  defence  delivered^' 
Right  of  plaintiff  to  apply  after  defence  delivered^ 
R,  S.  C,  1883,  ord,  14,  r.  1. 

An  applieation  by  a  plaintiff  for  judgment  under  ord, 
14,  r.  1,  may  be  made  after  the  statement  .of  defence  has 
been  delivered,  hut  when  so  made,  the  onus  is  cast  on  the 
plaintiff  of  explaining  the  delay,  as  the  proper  time  for 
sueh  application  is  before  the  defence  is  delivered  in  the 
untal  way,  though  the  delivery  of  the  defence  is  not  an 
absolute  bar  to  a  subsequent  application  under  the  order. 

Appeal  from  an  order  of  ^eld,  J.,  at  chambers. 

An  action  was  brought  to  recoyer  a  sum  of 
£129  178.  6d.  for  principal  and  interest  on  a  bill  of  sale, 
and  the  writ  was  specially  indorsed.  Ttte-writ  was  issued 
in  February,  1889,  but  the  defendant  did  not  appear 
until  October.  The  defendant,  haying  obtained  addi- 
tional time  for  deliyering  a  defence,  deliyered  his  state- 
ment of  defence  on  the  6th  of  Noyember,  and  on  the 
19th  of  Koyember  the  plaintiff  took  out  a  summons 
under  order  14  for  leaye  to  sign  final  judgment  for  the 
amount  claimed.  This  summons  was  heard  before  a 
master  on  the  25th  of  Noyember,  and  an  objection  was 
then  taken,  on  behalf  of  ^e  defendant,  that  the  plain- 
tiff's application  was  too  tote,  as  the  defence  bad  already 
been  deliyered. 

The  master  oyerruled  this  objection,  holding  that  it  was 
not  necessarily  too  late  to  apply  under  order  14  after  a 
defence  had  been  deUyered,  and  he  heard  the  application 

(a.)  Beported  by  Sir  SHSBtiow  Bakbr,  Bairister-at-Iiaw«        ^^^ 


z&o. 
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on  tlM  merite,  when  he  gave  tke  plalntift  Idaire  to  sigt^ 
judgment  for  the  amoant  olainied,  unless  the  defendant 
brooght  the  whole  amonnt  into  oonxt  within  ton  days. 

Field,  J^  xevened  this  order,  withoat  going  into  the 
merits  of  the  oase^  on  the  gionnd  that  the  plsLitiff  was 
too  lato  in  applying  aftor  a  defenoe  had  beendelirered, 
and  hegaTie  the  defendant  nnconditional  leare  to  defend. 

The  plaintiff  appealed. 

JOerhert  Reed^  for  the  plaintaff .^It  is  said,  in  the  first 
plaoe»  that  a  plaintiff  oannot  apply,  audee  order  1«|,  after 
'  a  defiepoe  has  been  delivered ;  if  this  were  so  it  would 
be  within  the  power  of  the  defendant  to  defeat  the  oufSBft^ 
tion  of  order  14  altogether  by  setting  np  a  wholly  lrirol«> 
ons  defenoer-as,  for  example,  if  a .  plaintiff,  snes  on  a. 
deed,  a  defendant  might  pnt  in  a  defenoe  that  tha  deed; 
was  not  his  deed,  a  sham  defenoe  whioh  he  wonld  not  be 
able  to  sustain  by  oath  nnder  order  14,  and  in  that  way 
he  would  defeat  the  plaintiffs  olaim  nnder  the  order. 
Again,  a  defendant  might,  immediately  aftor  the  service 
of  the  writ  upon  him,  rush  in  a  defence^  and  so  defeat 
the  plaintiffs  olaim.  It  never  oould  have  been  intended 
that  the  delivery  of  a  defenoe  oould  have  so  defeated  the 
plain  intention  of  the  order.  As  to  the  point  of  the 
delay,  there  has  only  been  a  delay  of  one  month  after  the 
appearance  by  the  defendant,-  and  it  would  be  very 
arbitrary  to  say  that  a  month's  delay  shall  prevent  the 
plaintiff  from  applying  under  the  order. 

Wilfred  B.  AUen^  for  the'  defendant— If  a  plaintiff 
applies  under  order  14  he  must  do  so  punctually;  this 
has  always  been  the  practice  at  chambers,  and  the  plain-, 
tiff  must  make  his  application  within  a  reasonable  time 
after  appearilnoe,  but  before  any  defenoe  has  been  deli- 
vered. Rule  6  of  the  same  order  says  that  a  defendant 
may  g^t  leave  to  defend ;  "  leave  to  defend  *'  here  means 
leave  to  deliver  a  defence,  which  shows  that  the  order  con- 
templates that  an  application  under  order  14  is  to  precede 
defence.  If  a  frivolous  defenoe  be  put  in  the  plaintiff 
ought  to  proceed,  not  under  order  14,  but  under  ord.  25, 
r.  4,  ui&der  which  rule  he  can  have  such  frivolous  defence 
struck  out  and  obtoin  judgment.  There  are  some  Irish 
oases  referred,  to  at  p.  274  of  the  Annual  Practice — 
ffackett  V.  Lalor,  12  Ir.  L.  B.  44,  81  W.  B.  Big.  158 ; 
Stetvartttown  Loan  Co,  v.  JOaly^  12  Ir*  L.  B.  418,  82 
W.  B.  Big.  167;  and  SketohUy  v.  Corrigan,  12  Ir.  L.  T.  B. 
50 — where  a  plaintiff  was  not  allowed  to  proceed  under 
the  order  after  a  defence  had  "been  delivered. 

JUod^  in  reply.— These  Irish  oases  are  not  in  point,  as 
there  the  plaintiff  had  himself  done  something  whioh 
disentitled  him  from  prooeedinjg  under  the  order  ;  in  the 
one  case  he  had  joined  issue  on  the  defenoe,  and  in  the 
other  he  had  deliyered  ft  stotement  of  daim. 

Cur,  adv.  vult: 

Feb.  6.— The  judgment  of  the  Court  was  delivered  by 

Pollock,  B.— In  this  case  the  learned  judge  at 
chambers  overruled  the  master's  order,  and  gave  the 
defendant  nnoonditional  leave  to  defend.  That  order,  of 
Field.  J.9  proceeded  on  the.ooosfemotion  of  rule  1  of  order 
14,  and  the  learned  judge  thought  that  the  plaintiff  was 
bound  to  mak^  his  applioation  >  under  the  order,  before 
the  defendant  had  pns  in  atty  defenoe.  We  took,  time  to 
oonsider  the  qneetlon,  partly  because  we  wanted  to  find 
out  the  praotioe  of  the  other  jndgee  in  the  mattoc,  and 
partly  beoanse  of  the  ,case  dted  to  ne  that  it  was 
peremptory  under,  order  14,  if  a  statement  of  defenoe 
was  delivered^  to.mfnse  th^  plaintiff's  applioation  for 
judgment  under  thst  order.  As  far  as  .£  nan.  leaniy. 
FSield,  J;,  tppetrs  to  haire  adopted  thie  view  that,  in  the 
absenoe  of  fraud  or  mieoondnot,' the  intention  of  the 
Older  was  that  the  plaintiff  should  make  his  applioation 
after  servioo  of  the  writ,  but  before  delivery  of  the 
defence.    Ih  do  not  think  the  role.  is. so  «bsoi|oto  as 


thht,  though,  no  doubt,  the  intention  was  that  the  plsio- 
tiff  shonld  mske  his  application  before  the  ^tstemaot  of 
defence  was  delivered  in  the  usual  course.    The  ktnisA  ' 
judge  also  says  that  there  may  be  peculiar  cireusufeuMM, 
suc^  as  nusoonduot  on  th^  part  of  the  defendsafe^  or 
where  the  defendant  at  once  delivered  a  defence,  whsis 
that  ^le  would  not  apply.  (Booie  otb«r  levied  jodges  sad 
masters  have  a  different  prapUoe^  and  they,  think  Uist  , 
the.  plaintiff's  application   should  be  made  within  s 
reasonable  time,  and  they  think  that  in  some  esMS  Mis  . 
defendant  may  by  his  defenoe  disoloee  facts  whioh  ihpv  . 
that  judgment  should  be  given  against  him. 

We,  adopt  this  view,  ai^d  w^  think  that  it  is  nob  oom-  . 
pul8(tty  that  the  application  should  be  msde  bafora 
defence,  though  the  intention  of  the  rul^  is  thst  As 
application  must  be  made  within  a  reasonable  time^  snd 
that  will  in  general  be  before  the  defence,  thoogii  khit 
rule  is  not  an  absolute  or  compulsory  one^  and  doM  net 
absolutely  preclude  the  plaintiff  from  making  Us  sppti- 
cation  after  the  delivery  of  the  defenoe. 

Our  conclusion,  therefore,  is  that  the  plaintiff  waa  nob 
necessarily  too  late,  and,  if  the  facts  warraated  thst 
▼lew,  the  master  was  right  in  the  order  he  msdi.  Ws 
think  that  where  a  defenoe  hss  been  delivered  in  the 
ordinary  way  and  at  the  usual  time,  if  the  pliiatiff 
afterwards  applies  under  the  order,  the  omu  ii  osit  oa 
hin^  of  explaining  the  delay  and  ahowing  why  he  had 
not  applied  earlier. 

Case  remitted  to  ehambers  for  rehearing^  ftUk  tU 
intimation  that  the  onus  ie  on  the  plaintiff  to  etfim 
the  delay. 

Solicitors  for  the  plaintiff,  Jacquee  db  Co.,  for  Biwuri 
Heath  J^.Sone,  Manchester. 

SoUcitors  for  the  defendant,  Willianuon,  Bm,  S  a.» 
for  E.  RoberU,  Bhyl. 


Q.  B.  Biv.  (Lord  Ooleridge,  I 
G.J.,  and  Mathew,  J.)       ( 


Nof.Sl,12. 


Municipal  election — Petition-^Persone  reported  p^^  ^ 

aorrapt  prdetieei-^uriidieHon  of  Sigh  Omrt  U  M 

foith  eonmistioner^o  report — Municipal  Corpereiku 

Act,  1882  (46  4-  46  Vict.  c.  60),  Jt.  92,  93,  100- 

Munieipal  Mectiom  {Corrupt  and  Illegal  Proetiett) 

Aet,  1884  (47  <&  48  Viet.  c.  70/,  #.  28,  drrf  eehehiSt 

paH  2  —  Corrupt  and  Illegal  Praoticet  PretentieM  Ad, 

1888  (46  <6  47  Vict.  c.  61),  #.  88. 

When  a  commissioner  appointed  to  try  a  munidgd 

election  petition  hat  reported  pertone  guilty  of  cerrtjt 

practieety  the  High  Court  hat  no  power  to  iMierfen^     ! 

hit  report  on  the  ground  that  the  notices  prescrikdig 

tection  38  of  tie  Corrupt  and  Illegal  Practices  ^^^ 

tion  Act,  1 883,  whiehis  incorporated  in  part  2  eftehsim 

3  of  the  Munieipal  Biections  {Corrupt  and  lUegel  iH^ 

tiees)  Act,  1884,  were  not  given  to  the  pertens  te  ^. 

ported, 

.This  case  arose  out  of  an  election  petition  ^'^^ 
against  two  persons  who  had  been  elected  co«noiIJ0O  i|' 
the  Ledbury  Ward  in  the  Cil^  of  Hereford.  Mr.  Xi&>^. 
Jones,  the  commissioner  appointed  to  try  the  petitiflSy 
hsd  reported  certain  persons  as  guilty  of  cornipt  pn^ 
tices.  These  persons  then  obtained  a  rule  osIliBg  n^ 
Mr.  Mansel  Jones  to  show  cause  why  so  mooh  o("S. 
schedules  to  his  report  as  contained '  their  naBieiehfl«» 
not  be  struck  out^  amended,  or  set  aside,  oa  thegiW* 
first,  that, the  applicants,  before  being  reported  ^tw 

(a.)  Beported  by  T.  B,  OoLaoHouK  Bill,  E«q.,  Bii*ter' 
at>Law: 
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High  Oouxt. 


Pbxbob  v.  HASBiNe.-7-Bx  fabtb  Babnbtt. 


High  Goukt* 


^        ^        ^    IN  BABTKETIPTCY. 

Q.  B.  Div.  (Oave  and  \ 
A.  L.  Smiftb,  JJ.)    \ 


^eeffei^  oonrt^  did  not  xeoeire  mj  aooh  notipe  as  ie  ze- 
c|itired>7  aeolion  2^  of  the  Gorrapt  and  Illegal  Praotl^es 
Rerention  Aot^  1888»  which  seotion  ia  incorporated  in 
part  2  of  the  3rd  aohednle  to  the  Knnioipal  Eleotions 
<Oocnipt  and  tllegal  Praotioes)  Aot,  1884;  secondlj,  that 
^e  appUqenta  were  ^{Ten  no  opportunity  of  being  heard 
\ij  tbemeelTeB ;  or,  thirdly,  of  calling  evidenoe  to  show 
whj  th^  ehonld  not  be  reported. 
'  This  was  the  argument  of  the  role. 

B.  &  Wrifkt  (iSSr  J2.  Ji,  Webster,  A.G,,  and  GreihAm 
WeOi  with.  Urn;,  showed  oaose. — This  coort  has  no 
jnrisdiotion  to  interfere.  The  Manioipal  Corporations 
Aot,  1882,  s.  92,  snb-seofeion  6,  gives  the  election  oonzt 
'Iha  same  powor  as  a  jndge  of  the  High  Gonrt  trying  a 
IparliaBeafiaiy  eleetion  petition.  These  powers  are  the 
sane  as  tfaooe  of  a  jndge  of  assise :  Parliamentary  Elec- 
timsAot,  1868(31  le  32  Vict.  0.125),  8.  29.  There  are 
eipran  pioiriflioiis  in  the  Acts  of  1882  and  1884  as  to  tiie 
jnrisdiotum  of  the  High  Ckrart  with  respect  to  a  manioi- 
pal eleotion  petition:  seetions  100,  93,  sab^seotion  8. 
Bxoept  in  the  oases  expressly  provided  for,  there  is  not 
intended  to  be  any  appeaL 

Me  died  .&B  parte  Ayree,  54  L.  T.N.  a  296.  34  W.  B. 
Dig.  6$ ;  Sep.  t.  Jl/byor  of  Maidenhead,  9  Q.'B.  D.  494,  30 
W.  B.  Diff.  79;  Stevens  t.  IKllett,  19  W.  B.  182,  L.  B. 
« a  P.  147;  Beff.  t.  BdU,  7  Q.  B.  D.  575,  29  W.  B. 
Big.  81 ;  &  parte  Mrnandez,  9  W«  B.  832,  10  G.  B. 
(R.  &)  3. 

Lemis  Oneard,  for  the  petitioners. 

CkanneU,  Q.CL  {Gteyfute-Ja^nes  with  him),  for  the  ap- 
plicants, supported  the  rule. — ^Tbe  election  court  had  no 
jnriadictioa  to  report  the  applioants  unless  the  notices 
prescribed  by  the  Act  had  been  giyen.  It  is  in  effect  a 
lii^snch  of  the  High  Gourt-^Hnnicipal  Corporations  Act, 
1882,  9.  100,  snb-seotion  4-«and  if  it  makes  a  mistake  in 
the  ezeroiee  of  its  powers  this  court  can  set  it  right. 

The  jodgment  ef  the  Qgokt  was  deUvered  by 

Kathsw,  J. — We  are  of  opinion  that  this  rule  should 
be  disobarged.    The  applicants  hare  admitted  that  this 
ooort  can  exercise  no  appellate  jurisdiction  oyer  the 
cwamfsBJoner,  and  therefore  it  follows  that  if  the  com- 
ttisBiofier  baa  said  that  oertidn  persons  shall  be  scheduled 
upon  «ny  gzoond,  we  are  not  entitled  to  inquire  upon 
i^haterldmee  he  proceeded.*   But  it  has  bisen  argued 
ifaaitr,  haying  regard  to  section  100  of  the  Act  of  1882,  the 
oommissioaer  is  practically  constituted  a  branch  of  the 
ffi|^  Gonrt,  and  that,  as  he  has  exceeded  that  whioli  he 
wag  delegated  to  do,  it  is  the  duty  of  this  court  to  correct 
his  eradr.     This  is,  howeyer,  an  application  to  this  court 
to  exBv^ifle  f iinolfci<ins  which  we  haye  neyer  known  it  to 
eterelse.    There  is  no  reason  to  conjecture,  from  any- 
thing that  Appears  in  any  of  the  Acts  which  haye  been 
lefened  to,  that  it  was  intended  that  we  should  treat  the 
eommisrfoiier  as  a  branch  of  the  High  Court  or  exercise 
waj  aopervieion  oyer  him.     If 'we  haye  no  power  to 
xeriew  hia  decision  on  any  of  the  yery  important  ques- 
Hobs  of  lAOt  intrusted  to  the  decision  of  the  oommifli- 
etaosSj  it  oMiiiot  be  supposed  that  it  was  intended  that 
we  siiottld  bave  the  power  to  reyiew  his  deoisidn  on  such 
a  natter  ma  tUs.    We  need  not^  therefore,  go  into  the 
otf  whether  there  was  or  was  not  eyidence 
him  on  whieh  he  might  haye  acted.    We  assume 
no  Botioe  Was  gfyen  to  these  persons  in  order  to 
the  question  of   bur  jurisdiction,  and  we  are 
~  ^lat  we  haye  no  jurisdiction. 

MnU  dinsskarged*  / 


for  the  applicants,  Thomas   White  ^  Sens, 
jur  MwwssTsiu,  Jiererofa. 
-SolioitoBrte  the  petltieners,  MeredUhs,  BobertSy   Jt 

iaoliftttof   lor   the    oomAissioner,    Solicitsr    to    the 


Feb.  14, 17. 


JSx  parte  Basnstt. 
In  re  Tahplqt  &  Soir.  (a.) 

BiU  ofsal&-^^*  True  ofvner**^Partneriklp^BiU  ef  $dU 
executed  by  one  ef  two  paHners  e/ser  partnership 
praperty^^ValidUy — Undivided  moiety—Bills  of  8aU 
Aet  (1878)  Amendment  Aet^  1882  (45  S  40  Viet.  e. 
43),  s.  5. 

The  words  ^'  true  onmer'*  in  section  5  of  the  BUls  of 
Sale  Aett  1882,  are  used  in  their  natural,  and  not  inMn 
artijieidl  sense,  and  a  man  does  not  ceate  to  be  the  true 
owner  of  pereonai  ehattels  within  the  meaning  of  that 
seeticn  because  they  may  be  sulffect  to  some  lien  or  equU", 
able  right. 

In  1885  the  bankrupts  commeneed  to  carry  on  btuiness 
in  partnership,  and  in  1888  a  bill  of  sale  was  executed 
by  the  elder  partner,  with  the  consent  of  the  younger,  upon 
partnership  property  as  security  for  an  advance  for 
partnership  purposes.  This  bill  of  sale  was  set  aside  by 
the  county  court  judge,  on  the  ground  that  the  grantor 
was  not  the  ^'  true  owner  '*  of  either  the  whole  or  a  moiety 
qf  the  goods  specified  in  the  schedule  within  section  5  of 
the  BiOs  of  Sale  Act,  1882,  and  the  bill  of  sale  holder 
was  ordered  to  repay  the  value  of  the  goods  to  the  tmstee 
in  bankruptcy. 

Bold,  that  the  county  court  judgfi  was  wrong  in  ordering, 
the  bill  of  sale  holder  to  pay  back  the  whole  of  the  money; 
that  the  grantor  was  the  true  owner  of  his  moiety  of  the 
goods ;  and  that  the  bill  of  sale  holder  was  entitled  to. 
retain  one-haff  of  the  money  realized. 

Appeal  from  an  t>rder  of  his  Honour  Judge  Williams  in 
the  counlgr  court  at  Pontypridd,  by  wbioh  he  declared 
that  the  title  of  one  Louis  Bamett  under  a  bill  of  sale  to 
certain  goods  specified  in  the  schedule  thereof  was  bad,* 
and  directed  him  to  pay  the  yalue  to  the  trustee  in  bank- 
ruptcy. 

The  bankrupts,  E.  &.B.  W.  Tamplin,  were  father  and 
son,  who  catried  on  business  together  as  butchers  at 
Llantrissant,  the  business  being  coipmenoed  by  the  father 
in  1884,  and  the  son  joining  him  in  1885.  In  1888  the' 
elder  bankrupt  obtained  from  Bamett,  whp  is  a  money- 
lender', the  sum  of  £60  as  a  loan  upon  certain  goods,  for 
which  he  executed  a  bill  of.  sale.  A  reoeiying  order  was 
subsequently  made  against  the  bankrupts,  and  the  trustee 
in  the  bankruptcy  applied  to  set  aside  this  bill  of  sale 
on  the  ground  that  the  goods  coyered  by  th6  hill  of 
sale  were  partnerehlp  goods,  and  tbilt  the  grantor,  not 
being  the  "true  owner"  within  the  meaning  of  section 
5  of  the  Bills  of  SAle  Act,  1882,  of  either  the  whole  or  a' 
moiety  of  the  partnership  property,  the  bill  of  sale  was 
wholly  inyalid. 

The  bill  of  sale  holder  now  appealed  from  the  order  of 
the  oounl^  court  judge  totting  aside  the  bill  of  sale. 

Bighamj  QC,  and  eiaseedyne,  for  the  bUl  of  sale 
hddert— The  trustee  alleges  that  the  two  bankrupts  were 
partners,  and  that  the  goods  were  partnership  goods.. 
Bat  there  is  no  eyidence  4hat  the  goods  spedied  in  the 
billef  sale  were  partnership  goods  i  and  further,  eyen  if 
they  were,  the  bankmptsand  their  trustee  in  banfaruptoy 
would  be  estopped  from  setting  up  taysnoh  defenoe. 
Both  the  bankrupts  were  awikre  that  the  mon^  was  being 
lent  on  these  goods  for  partnership  purposes^ 

Channell,  Q,C.,  i^d  Benson,  for  the  trusty  in  bank- 
cuptoy.— There  is  ample  eyidence  that  the  goods  were, 
partnership  property.    There  can  be  no  possible  doubt  as. 

(a.)  Beported  by  p.  F.  MoRnsLL,  ^Esq.,  Barrister-at-  , 
r  •  • .  IJsw.  ■■  '    .         ' 
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fliOH  GbtTBT. 


Ex  FABTB  BaBMBTT. 


High  Ooitbt. 


to  a  partnership  having  existed  between  the  bankrapts, 
and  there  is  nothing  to  showthat  it  did  not  inolnde  these 
goods,  as  the  oonutyoonrt  jadge  has  found.  The  moment 
yon  arrive  at  the  faot  that  the  goods  were  partnership 
property  yon  oome  to  the  Bills  of  Sale  Acts.  Section  5 
of  the  Bills  of  Sale  Act,  1882,  provides  that  a  bill  of 
sale  shall  be  void,  except  as  against  the  grantor,  in 
respect  of  any  personal  ohatt^  spedfioally  described  in 
the  schedule  thereto  of  which  the  grantor  was  not  the 
*'  true  owner  "  at  the  time  of  the  exeoation  of  the  bill  of 
sale.  Apart  from  the  Act,  the  bill  of  sale  being  exeoated 
by  one  partner  with  the  consent  of  the  other  for  the 
benefit  of  the  partnership  would  probably  be.  good,  but 
under  the  Act  the  grantor  was  not  fhe  '^  true  owner''  at 
the  time  of  the  execution  of  this  bill  of  sale.  [A.  L. 
Smith,  J. — Was  he  not  the  true  owner  of  an  undivided 
moiety  ?]  He  was  only  owner  of  a  share.  He  was  not 
the  '*  true  owner  "  of  the  goods. 

They  referred  to  Ex  parte  Owen^  In  re  Boners^  20 
L.  J.  Bkoy.  U  ;  8kipp  v.  Harmed,  2  Swanst.  586;  Tuck 
V.  Southern  Counties  Depotit  Bank,  37  W.  B.  769,  42 
Ch.  D.  471. 

Qlatcodyne,  in  reply,  referred  to  Fox  v.  Hanbury^ 
Oowp.  445  ;  Fenninge  v.  Lord  Grenville,  I  Taunt. 
241  ;  Bichards  v.  JohnHon,  4  H.  &  N.  660,  7  W.  B. 
G.  L.  Dig.  13;  Bichardt  v.  Jenkins,  35  W.  B.  355,  18 
Q.  B.  D.  451. 

Gate,  J. — ^I  am  of  opinion  that  the  order  of  the  county 
oourt  judge  should  be  modified.  The  two  bankrupts 
appear  to  have  been  carrying  on  business  together  as 
butchers,  and  were  made  bankrupt  in  that  busineBs.  The 
business  was  begun  by  the  father  in  1884,  and  the  son 
joined  him  in  1885.  In  1888  they  were  in  want  of 
money,  and  thereupon  the  father  applied  to  the  appel- 
lant to  advance  money  on  a  bill  of  sale,  and  a  bill  of  sale 
was  prepared  by  which  certain  property,  alleged  to  be 
partnership  property,  was  charged  with  the  repayment  of 
A69  borrowed  by  the  father. 

Now  the  first  contention  raised  was  that  there  was 
not,  in  fact,  a  partnership  between  the  father  and  the  son, 
or,  if  so,  that  it  did  not  extend  to  the  goods  which  were 
the  subject  of  the  bill  of  sal&  We  have  had  great  diffi- 
culty in  ascertaining  what  really  took  place  before  the 
oonnty  court  judge.  Undoubtedly  no  one  is  at  liberty  to 
stand  by  and  not  take  a  point  in  the  oourt  below  and 
then  oome  and  take  it  in  the  oourt  of  appeal,  when  if  it 
had  been  gone  into  in  the  oourt  below  evidence  could 
have  been  given  to  meet  it.  In  the  preeent  case  I  hardly 
think  the  point  was  taken  with  the  particularity  neoes- 
•azy  in  oases  of  this  kind.  It  is  not  suf^ient  to  say 
merely  that  such  a  point  is  taken,  leaving  the  oourt  to 
find  but  the  ground  on  which  it'  was  taken,  and  leaving 
oounael  on  the  other  side  to  see  how  he  can  meet  it.- 
When  the  objection  is  taken  it  should  be  taken  before  the 
oourt  and  argued,  and  not  reserved  for  the  oourt  of 
i^peal.  It  must  be  taken  and  argued,  and  the  points 
supporting  it  must  be  brought  to  the  knowledge  of  the 
judge  and  the  counsel  on  the  other  side.  I  can  quite 
understand  how,  in  the  preeent  ease,  this  oontention  was 
shortly  passed  over  in  the  oonrt  below.  The  oonnty  conri 
judge  had  oome  to  the  oonolasion  in  another  case  that 
there  was  a  partnership,  and  that  these  goods  were  part- 
nership property,  and  when  he  oame  to  oonsider  this  oase 
he  would  have  in  hii  mind  the  faots  previously  before 
him,  and  counsel  who  knew  that  would  not  deal  so 
strongly  with  the  oase.  I  think  there  are  otronmstanoes 
here  which  would  justify  the  oourt  in  coming  to  the 
oondnsion  that  there  was  a  partnenhip.  Two  points  are 
important  on  that  head— first,  that  when,  in  1885,  the 
son  joined  the  father,  the  fttiherand  son  joined  in  mort- 
gaging some  property  in  order  to  raise  money  to  put  it 
into  the  firm ;  and,  secondly,  that  In  1886  bills  were 
printed  the  heading  of  which  showed  that  the  business 
was  oarried  on  in  partnenhip.    If  tilioee  facts  were  made 


out  they  would  justify  the  county  oourt  judge  in  asjiag 
that  there  was  a  partnership,  and  that  this  propottj  wu 
partnership  property.  The  evidence  of  the  Iwnimipti 
themselves  is  of  no  value,  and  I  can  quite  undentsodthe 
court  placing  no  reliance  on  it. 

The  oontention  that  there  was  no  partnsrBhtptherafon 
fails^  and  that  point  failing,  it  is  admitted  by  the  lespoo. 
dent  that  by  the  common  law,  and  apart  from  the  BQIs 
of  Sale  Acts,  the  bill  of  sale  holder  would  have  a  good 
title  here.  Two  partners  want  money  for  partseohip 
purposes,  and  agree  to  raise  this  money  by  mortmisg 
property  to  the  UOl  of  sale  holder,  and  mortgagiof  ikbj 
holding  out  that  the  property  was  the  sole  pvopeMy  of  the 
elder.  That,  it  ie  admitted,  apart  from  the  Billi  of  81b 
Aots,  would  give  the  grantee  of  the  bill  of  lale  a  good 
title  as  to  the  whole.  It  is  not  neoesaazy-  to  deal  with 
the  doctrine  of  estoppel  at  all,  because  it  is  a  iMt  that 
the  younger,  being  a  partner,  did  asaent  to  the  hill  of 
sale  to  raise  money  for  partnership  purposes^  and  that 
would  be  strong  evidenoe  of  authority  from  hiii  to  the 
elder  bankrupt  to  exeonte  the  bill  of  sale  and  troute 
the  joint  property  to  Bamett,  and  that  being  so,  wodd  be 
sufficient  to  give  Bamett  a  good  title  if  the  mette  had 
stood  at  comm'on  law. 

But  the  respondent  relies  upon  section  5  of  the  Billi 
of  Sale  Act,  1882,  which  provides  that  a  bin  0!  iile 
shall  be  void,  except  as  agaihst  the  grantor,  ia  leipeot  of 
any    personal   chattels     specifioally   described. ia  the 
schedule  thereto  of    which  the  grantor  was  not  the 
'<  true  owner"  at  the  time  of  the  execution  of  the  bill 
of  sale.    The  marginal  note  to  that  section  ehowi  that 
what  was  in  the  mind  of  the  Legislature  at  the  time  vhea 
it  was  passed  was  that  a  bill  of  sale  shall  not  affeot  aftn- 
aoquired  property,  but  the  words  of  the  seotioa  en 
general,  and  are  wide  enough  to  include  a  oaee  like  the 
present.    Then  coines  the  main  question  in  this  one— 
namely,  what  is  the  meaning  of  that  aeotion,  and  to 
what  extent  it  applies  where    one  of   two  partam 
executes  a  bill  of  sale  of  partnership  property  parport- 
ing  to  convey  not  his  moiety,  but  the  whole  of  it.  I 
cannot  agree  that  it  does  empower  the  owner  of  119 
share  of    the  partnership  property,  howoTsr  wall,  to 
execute  a  bill  of  sale  of  the  whole  of  the  piitoenhip 
property  which  shall  be  good  under  this  seoUoa  egiiBtt 
the  trustee  and  the  creditors.    I  think  that  in  eeofeioa  5 
the  words  <<  true  owner  "  are  used  in  their  natonl  and 
not  in  an  artificial  meaning.     They  mean  what  la 
ordinary  man  would  understandjby  them — ^nameljithata. 
man  mnat  at  the  time  be  the  true  owner  of  the  gosdi » 
purports  to  convey.    I  do  not  think  it  foUowi  thit 
because  he  is  the  true  owner  subjeot  to  a  lien  or  mm 
equitable  right  he  ceases  to  be  the  <<  true  owasr "  ^ 
the  words  are  used  in  the  popular  sense.    I  do  not  1w 
the  existence  of  a  right  of  that  kind  prevents  the  tne 
owner  parting  with  his  interest,  and  that  is.veix  bbbIi 
the  condition  of  a  partner.    The  two  partners  are  ia  ^» 
of  money  for  partnership  purposes^  and  if  the  two  P^^ 
joined,  the  biU  of  sale  would  be  good,  and  it  seemi  in  » 
same  wsy  in  the  present  oase,  the  elder  partner  is  mtt 
the  meaning  of  the  section  the  true  owner  <)'^ "^7^ 
and  the  younger  the  true  owner  of  his  moiety*  »  ^ 
elder  had  been  conveying  his  moiety  for  the  P''^'^^ 
raising  money  for  his  own  purposes  it  might  heva 
conv^anoe  of  his  moiefy   subjeot  to  sooM  eqauasw 
right.    But  nothing  of  that  kind  arises  here.    ^"^ 
a  oonv^anoe  by  the  elder,  of  the  whole,  and  ao  «^ 
half,  with  the  intention,  both  of  him  and  his  son,  W  the 
conveyance  should  be  an  abeolute  one,  and  ^^^ 
ahme  conveys, «ven  though  he  ooavqrs  the  wfa<^** 
still  the  trne  owner  of  his  own  moiety,  though  not  thf*7 
owner  of  the  other  moiety*    It  Is  no  doobl  W**" 
able  that  the  person  who  is  the  grantor  shonld  be  »^  *"" 
owner  of  \h^  things  oonveyed,  and  if  a  man  '^^'j^^^ 
a  bill  ot  sale  in  a  name  not  hia  own,  and  put  ^^^^ 
someother  person  as  being  the  owner,  seotion  5  voaU  V" 
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be  oomplied  with.  Bat  where,  m  here,  there  are  two 
trae  ownen  each  the  owner  of  a  moiety,  when  one 
MnTeje  the  whole,  ao  far  as  the  moietj  is  oonoemed  he  ia 
the  trne  owner  of  that  moietj,  though  not  the  owner  of 
the  other  part.  The  ooonty  oonrt  jodge  waa  therefore 
wrong  in  ordering  Bamett  to  pay  back  the  whole  of  the 
woaajf  and  the  proper  order  would  haye  b^en  that  he 
■honld  retain  one-half,  and  paj  oyer  to  the  traatee  the 
~    rhalf. 


A.  Ih  Smith,  J. — I  entirely  agree  that  there  waa  a 
paEtaexahip  formed  in  1885,  and  that  the  gooda  apeoified 
in  tlie  hiU  of  aale  were  partnerahip  property.  That 
befng  BO,  the  traatee  oontenda  that  the  bill  of  aale  ia  in 
Uio  yfAd  by  reaaon  of  aeotlon  5  of  the  Billa  of  Sale  Aot, 
1 882.  The  qneation  ia  what  ia  the  meaning  of  the  worda 
*^  tme  owner  "  in  that  aeotion.  Now  anpporing,  in  a  oaae 
wliere  fiieie  are  two  partnera,  one  partner  beoomea  an 
CBeontloii  debtor,  what  atepa  can  the  aheriff  take  on  the 
part  of  the  ezeontion  oreditor  ?  The  law  ia  that  the 
AeriS  goea  in  and  aeiaea  the  nndiyided  moiety  of  that 
yertner.  When  he  prooeeda  to  aell  he  puta  the  Tendee  aa 
tenant  in  eommon  with  the  aoWent  i>artner  and  leayea 
Mb  to  find  ont  hia  own  righta.  The  aheriff  goea  in  at 
Int  and  aeiaaa  the  undivided  moiety  of  l^e  debtor 
partner.  That  aeema  pretty  olear  from  Bolmei  t.  Mientu^ 
4  A.  &  &,  p.  131.  Here  apart  from  the  agreement  the 
elder  banknipt  had  an  undivided  moiefy  in  thia  partner- 
aUp  property,  and  he  waa  the  trne  owner  of  that 
vndlTided  moiety  within  aeotion  5  of  the  BiUa  of  Sale 
Act,  1882. 

Order  varied  aecordingly, 

SolieitaEa  for  the  biU  of  aale  holder,  H.  SmUh  Jt  Oo.^ 
fatB.  Bmmett^  Cardiff. 

SolfoitorB  lor  the  traatee,    CroroderB  db   Vkard^  for 
W,  A  DavidSj  Pontypridd. 


House  a(  EoiTiK. 


Prom  0.  A.  I  May  20,  21,  23,  24, 27, 28, 31  ; 

(BngXand).  §  Jane  4 ;  Aug  1, 1889. 

JjTELL  V,   KXNVEDT. 

"BisxnxMDY  V.  Ltxll.  (a.) 

ZimUaUoiUp  Siaiute  of-^AeUan  to  rtcover  land— Poaiei- 
#awi— if^enl— Tnirfaa  3  S  4  WiU.  A,  e.  27,  m.  2,  3, 
8,  9, 14»  34—37  A  38  VUi.  c.  67,  «.  1— .ffvicIeAce— 
Fctftyrse— PaWaA  rtgUUn    Bea  inter  alioa  aetie. 

D.  was  deptieB  in  fee  of  artain  htredHammU  td  to 
jfmrhf  amd  weMff  Unantt  under  the  wUl  of  L.  P.,  who 
died  in  1869.  D.  and  K.  were  exeaOori  of  thai  will, 
hmi  a$  eueh  had  no  intertti  in  the  property  in  gueeHon, 
K^  hff  arrangement,  numaged  thi$  property  in  the  name 
of '^  the  eooeadore  of  L.  J?.,"  gave  reeeipte  /or  renti,  and 
paid  them  iMo  an  aeeount  eo  eniiOed.  D.  died  in  1867, 
JHJaiate  a$  to  ihi$  property,  hut  no  change  wa$  made  in 
Vke  mafUigement  of  the  property*  K.  frequenJUy  aeknow- 
ledged  IJM  he  woe  acting  for  D:$  heir  down  to  1880, 
when  Ae  daimed  tohein  reeeipi  of  the  rente  andproflie 
firhimeelf, 

L^  the  aeetgme  of  the  oo^heirmei  of  P.,  hrought  thie 
oMen  in  1881  againet  JET.  to  recover  poeieseion  of  the 
kmit  and  for  af»  ooaotinf  of  the  rente  and  proflie, 

Hdd  {revereing  the  deeieion  of  the  Oonrt  of  Appeal,  36 
W.  B.'m,l$Q.B.  D.19B)thaiK.wa$anagent,who9eaet$ 
9  foUjied  li  bringing  thie  action  ;  thathewae  never  in 
'  fly  whieh  wae  in  the  heire  ;  thai  the  rente 


(fl.)  fiaported  by.  Omabkm  H.  GnAvroir,  Baq«»  Baniater- 
''at*Law« 


were  received  in  a  fiduciary  charaeter  ;  and,  ooheequenUy^ 
thai,  eubfect  to  the  eooieiing  tenanciee  and  all  fu$t  aUow* 
aneee,  the  plaintiff  L.  wae  entitled  to  the  judgment  daimed. 

Soottieh  parochial  rtgietere  and  certified  extracte  from 
them  are  receivable  in  evidence  in  England, 

Proceedinge  in  the  Sheriff'e  Oourt  in  Scotland  held 
admieeible  in  queetione  of  pedigree. 

Appeal  and  oroaa- appeal  f  rom  a  deeisioa  of  the  Oourt 
of  Appeal  (Lord  Esher,  H.B.,  Bo  wen  and  Fry,  L.JJ.), 
36  W.  B.  726,  18  Q.  B.  D.  796,  where  the  faota  are 
given  at  length. 

The  action  waa  commenoed  on  January  4,  1881,  to 
reooTer  a  mill  and  faotory  and  about  ae?enty  workmen's 
oottagea  at  Manoheater,  and  for  meane  proflta. 

Ann  Duncan  took  the  property  in  queation  aa  devlaee 
of  Lawrence  Bnoban,^  her  maternal  uncle,  who  died  on 
July  21,  1869.  She  and  the  reapondent  Kennedy  were 
ezecutilx  and  executor  of  Bnohan'a  will.  Kennedy 
gratuitonaly  managed  the  property  for  Misa  Duncan » 
reoeived  the  rente,  and  carried  them  to  an  aocount  at  a 
bank  in  the  name  of  "the  ezecutora  of  Lawrence 
Bnohan." 

At  Ann  Duncan'a  death,  in  November,  1867,  the 
property  waa  let  to  tenanta,  one  annual,  and  the  othera 
weekly,  without  writing. 

Hiaa  Duncan,  baring  left  a  will  dispoaing  only  of  hei; 
Scotch  real  estate,  advertiaementa  for  her  heira  were 
isBued,  and  in  England  aotiona  were  brought .  agdnat 
Kennedy.  After  her  death|  and  until  1880,  Kennedy 
continued  to  manage  the  property,  giring  receipta  an4 
paying  in  the  renta  aa  before,  the  tenanta  not 
apparently  being  informed  of  her  death.  Kennedy  had 
atated  that  he  waa  acting  for  the  heir,  and  that  he  wae 
ready  to  account  to  him  aa  aoon  aa  he  waa  aaoertained* 
In  1880  Kennedy  claimed  to  be  in  receipt  of  the  renta 
and  proflta  for  himself. 

By  deed  dated  December  24,  1880,  three  aiatera,  E. 
Bradock  (widow)  and  0.  and  J.  Ouningham  (unmarried)^ 
alleged  to  be  the  oo-heireaaea  of  Ann  Duncan,  aaaigned 
their  intereat  to  the  appellant  Lyell,  who  brought  this 
action,  and,  in  aupport  of  thia  claim,  gate  eridence  of 
their  pedigree. 

Kennedy  relied  on  the  Statute  of  Limitationa,  and  he 
also  now  aet  up  a  title  of  his  own  aa  aaalgnee  of  a 
peraon  who,  he  alleged,  waa  the  trae  heir  of  Misa 
Duncan. 

At  the  trial  before  Stephen,  J.,  without  a  Jury,  ia 
Jane,  1886,  Judgment  waa  given  for  the  appeUant,  it 
being  found  that  the  three  aiatera  were  the  eo-beireaaea 
of  Ann  Duncan,  and  that  the  Statutea  of  Limitationa 
were  no  bar. 

If  the  three  aiateia  were  Ann  Dnnoan'a  heir^  (Hia; 
Bradock  being  under  diaability  of  coverture  till  1877> 
the  Statute  of  Limitationa  did  not  apply  aa  to  one- 
third. 

The  Oourt  of  Appeal  were  of  opUiion  that  the  three 
aiatera  were  Ann  Duneaa'a  heira,  but  that  the  Statute 
of  limitationa  applied  aa  to  two«thirda,  and  gave  Judg* 
ment  accordingly. 

The  appeal  which  raiaed  the  queation  of  the  Statute 
of  Limitationa  waa  beard  flrat. 

Sir  0.  Bueeell,  Q.O.,  and  Rigby,  Q.O.  {A.  Tt 
Lawrance  and  Bobert  WaUaee  with  them),  for  the 
appellant. — ^The  heira  of  Ann  Dunoah  became  aeiaed 
in  fact  upon  her  death  inteetate :  WUliama  on  Seiain,  p« 
46 ;  WatUna  on  Deaoentp,  p.  66,  67,  4th  ed. ;  Sngden'a 
Beal  Property  Statutea,  2nd  ed.  (1862),  p.  46,  47 ; 
Buehby  t.  Diason,  3  B.  A;  0.  298.  Mere  payment  to  a 
atranger  during  the  continuance  of  the  term  doee  not 
work  an  ouater  at  common. law:  2  Smith'a  Tieading 
Oaaea,  9th  ed.,  p.  769.  The  renta  were  received  af 
agent,  and  the  atatute  made  no  alteration  in  the  general 
law  aa  to  poaaeaaiona.  The  character  of  the  poaaeaaion 
must  be  oonaidered,  and  here  there  waa  no  poeaeeaion  by 
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Kennedy  on  his  own  aoooanti  for  he  reeeiyed  the  rents 
•in  a  fldnoiary  character:  Bixron  de  Bode*$  ca$e,  8 
Q.  B.  208;  Smith  t.  Bmnett,  80  L.  T.  N.  S.  100, 
22  W.  B.  Dfg.  136;  Daviea  ▼.  LowndeSt  5  Bing.  N.  0. 
161,  172,  6  M.  &  Q.  471,  520;  WUliamB  t.  Poit. 
L.  B.  12  £q.  149,  19  W.  B.  Oh.  Dig.  106 ;  Pelly  y. 
Ba9Combe,  11  W.  B.  766,  i  Giif.  390;  Shaw  ▼. 
Keighrarit  In  B.  3  Eq.  674,  18  W.  B.  Oh.  Dig. 
133.  Besides,  there  most  be  a  clear  nneqni7o<^ 
possession :  Doe  t.  OroveB,  L.  B.  10  Q.  B.  486.  And  not 
only  mnst  the  tme  owner  be  out»  but  another  in,  to  bring 
case  within  statute :  Truitee  and  Agency  Co.  t.  Shorty 
37  W.  B.  433,  13  App.  Oas.  793;  Smith  t.  Lloyd, 
9  Ez«  562  ;  Leigh  t.  Jaek^  28  W.  B.  462,  5  Ex.  D. 
264 ;  Sandera  t.  Sander;  30  W.  B.  280,  19  Oh.  D. 
373;  Baekham  t.  SiddaU,  16  Sim.  297;  Dost.  Dan- 
vert,  7  East,  299 ;  Doe  t.  BecheU,  L.  B.  4  Q  B.  601  : 
Foeter  t.  Bates,  12  M.  &  W*  233,  were  also  re- 
ferred to. 

Sir  Horace  Davey,  Q,0„  and  Smyly,  for  the  re- 
spondent— ^The  old  law  as  to  adverse  possession  is  swept 
away,  and  we  have  merely  to  consider  the  interpretation 
of  3  ft  4  Will.  4,  c.  27.  Agency  is  only  created  by 
contract  or  ratification;  until  ratification  there  is  no 
agency,  and  the  statnte  may  have  run  in  the  interval. 
(1)  By  receipt  of  profits  for  twelve  years  action  is 
barred ;  (2)  There  is  no  acknowledgment  to  save  the 
bar,  except  under  section  14 ;  (3)  Agency  must  be  by 
oontiBOt  or  ratification;  (4)  There  can  be  no  ratifica- 
tion unless  within  statutory  period.  A  mere  statement 
of  a  legal  fact  does  not  alter  the  case.  Kennedy  had  no 
answer  for  twelve  years  to  the  heir.  Agency,  as  a  fact, 
discontinued  at  Ann  Duncan's  death. 

FeUy  T.  Boioomhe,  13  W.  B.  306 ;  Dawkim  v.  Lord 
Fcnrhyn^  27  W.  B.  173.4  App.  Oas.  51,  59;  Nepean  ▼. 
Doe,  2  M.  ft  W.  894 ;  Dixon  t.  Oayfere,  17  Beav.  421, 
were  referred  to. 

The  House  took  time  for  consideration. 

The  cross-appeal  was  then  heard,  and  involved  ques- 
tions of  pedigree,  and  the  admissibilify  of  evidence 
thereon,  which  will  be  found  treated  at  length  in  the 
Judgment  of  the  Earl  of  Selbome* 

Sir  Horace  Davey,  Q.O.,  and  Smyly,  for  the  defend- 
ant, appellant  in  cross-appeaL— As  to  the  parish  regis- 
ters being  admissible :  2  Dickson's  Evidence  in  Scottand, 
0.  1126 ;  Bell's  Principles  of  the  Law  of  Scotland,  s. 
2212a  ;  Siurla  v.  Frecda,  29  W.  B.  217, 5  App.  623, 633, 
642  ;  GMie  v.  OhrUtie,  6  Oouzt  Sees.  Oas.,  3rd  ser.,  546. 
It  is  not  like  DavU  v.  Lhyd,  1  Our.  ft  Kir.  276,  the 
Jewish  rabbi  not  being  a  public  officer.  The  Airth 
Feerage  case,  see  the  Printed  Minutes  of  Evidence, 
68;  The  Lovatt  Peerage  eaie,  see  Printed  Minutes  of 
Evidence,  72 ;  Chreavee  v.  Oreenwoodt  26  W.  B.  639,  2 
Ex.  D.  289,  was  also  referred  to.  The  proceedings  in 
SherifE's  Oourt  are  admissible  to  show  character  in 
which  the  defendant  was  sued  and  the  like. 

Sir  a.  BuiM,  Q,a,  and  Bighy,  Q.O.  {A.  T.  Law- 
renee  <md  JZo^erl  Wallaee  with  them),  for  the  re- 
spondent in  the  cross-appeal. — ^The  rules  of  hearsay  evi- 
dence are  different  in  Sootiand,  and  the  registers  of 
Dissenters  are  admissiUe  there.  In  England  tiie 
entries  in  the  official  registers,  to  be  admissible,  must  be 
made  by  the  regular  custodian.  There  is  no  evidence 
to  show  these  registers  are  properly  kept  or  kept  by  the 
ministers:  see  Taylor  on  Evidence,  8th  ed.,  ss.  1691-6, 
1774;  Doe  v.  Bray,  8  B.  ft  a  818;  Daviee  r. 
Oaiaare,  8  Oar.  ft  P.  678.  There  are  no  signed  ad- 
aissicns  in  this  case,  and  the  prooeediags  in  SheriiTs 
Oourt  are  re$  inter  alioe  oeto. 

Sir  H.  Dav^yt  Q.O.9  replied. 
The.Hoote  took  time  for  conildeiatioD* 


Earl  of  SsLBOBNB. — The  queetion  first  in  order  is  this 
case  is  that  of  title,  raised  by  the  cross-appesL  I  disll 
throughout  speak  of  Dr.  Lyell  as  appellant  end  of  Mz. 
Kennedy  as  respondent,  though,  in  the  oross-sppMl, 
those  positions  are  reversed. 

I  do  not  think  that  all  the  evidence  which  the  oouti 
below  thought  inadmifsible  (though,  in  the  oooit  of 
first  instsnce,  .It  was  received  de  hene  etee,  sad  iii 
effect  was  considered)  ought  to  be  rejected.  Fon^ 
registers  of  baptisms  and  marriages,  or  certified  exfenets 
from  them,  are  reoeivable  in  evidence  in  the  eouti  of 
this  country,  as  to  those  matters  which  are  ptopody  and 
regularly  recorded  in  them,  when  it  sufftoientlysppeui 
(in  the  words  of  Mr.  Hubbadc's  learned  work  on  Efideooe) 
that  they  "  have  been  kept  under  the  sanction  of  pobUo 
authority,  and  are  recognised  by  the  tribonsli  of  tks 
country  "  (i.e.,  of  the  country  where  they  are  Inpt)  "ei 
authentic  records.*' 

I  am  of  opinion  that  this  does  sufficiently  tppair,  ai 
to  the  Scottish  paioohisl  registers,  speaUng  geneiiUj, 
from  Mr.  Dickson's  work,  from  Mr.  Bell'i  Frisoiplii, 
and  from  the  admission  of  registers,  exactly  like  tboee 
now  in  question,  by  this  House  in  the  Air(h  Pemgt 
and  other  cases  (eee  Hubback,  pp.  619,  626).  Oaitiiled 
extracts  from  Scottish  parocfaifd  registers  hsn  ben 
produced  in  this  case  from  the  Qeneral  B^gistir  Offlds 
in  Scotland,  where  they  are  now  kept,  under  theitetotif 
17  ft  18  Viet  c.  80,  18  Vict.  c.  29,  and  23  ft  SITuta 
86.  Thoee  statutes  do  not  make  anytUng  eiidiSMi, 
either  here  or  in  Sootiand,  which  without  then  vrald 
not  have  been  so.  Bat  if  your  lordships  msy  sot  opoii 
that  Judicial  knowledge  of  Scottish  law  wiiieh  joa 
possess,  as  the  court  of  ultimate  appesl  from  sU  psti 
of  the  United  E^ingdom  (and  within  my  experiseoe  jw 
have  so  acted  upon  your  knowledge  of  BngUsh  UW| 
when  questions  of  English  law  have  arisen  is  Seotdi 
appeals),  it  is  certain  that  these  registers  weald  be 
receivable  in  Sootiand,  subject  to  Jost  exceptioni  si  to 
psrticular  entries  in  them,  as  parochial  registen  kept 
under  the  sanction  of  public  authority,  for  whitater 
th^  may  be  worth ;  anything  imperfect  or  osiitii- 
factory  in  the  way  in  which  they  were  genenllf  ^ 
affecting  only  their  weight  in  re  dubia,  end  lot  tMr 
admissibility. 

Nor  do  I  tUnk  it  less  certain  that  th^.weie  kept  la 
Scotland  under  public  authority,  from  a  time  not  lita 
than  the  first  half  of  the  seventeenth  oentuiy,  beeiw 
there  is  some  obscurity  about  the  origin  of  the  k|tt 
obligation  to  keep  them.  Entries  of  mstten  Mt 
properly  finding  place  in  the  particular  registen  (si,  te 
instance,  the  entry  of  a  baptism  In  the  peiiih  d  ot 
Madoee  in  the  register  of  births  and  baptisms  for  the 
parish  of  Kinfaons,  which  is  among  the  <°^^ 
tendered  In  the  present  case)  may  be  properly  ^4^^ 
altiiough  entries  appearing  to  have  been  r^galsrlyw* 
in  the  proper  rogU!terB  may  be  received.  The  iabtm 
of  Justice  would  not  be  promoted  if  ssch  efidflSM  pi 
this,  receivable  in  Scotland,  could  not  be  reseivi'  » 
Englandi  hi  a  question  of  Scotch  pedigree,  reUtiai  ti 
persons  and  families  always  resident  and  dos^flM  <> 
Scotland.  If  the  law  were  so,  it  must  piefall;  ml 
am  ^ad  to  be  able  to  come  to  the  oondorion  thst  ft|| 
not  so.  For  the  dedsion  of  that  question  tbs  ombv 
below  had  not  equal  advantages  with  your  lorfajyj 
though,  for  my  own  part,  I  think  it  mright  lMvei<||^ 
possible  to  come  to  the  same  ooneluaica  on  Mr.  Bitw* 
eridence,  rafcrring,  as  he  did,  to  Mr.  Diokaon's  booto  m 
of  anthcffitj  in  Scotland.  .  . 

With  respect  to  the  prooeedin^s  in  17M  in^ 
sheriffs  court  of  PerthsUre  (which  were  piodooadn^ 
the  proper  eoslody),  I  consider.thea  also  sdmiiw^  J8 
the  same  principle  on  which  answeis  and  dseW  * 
chancaij  have  been,  admittedly  tids  Housinp^f^ 
cases  as  to  matteia  of  pedigree,  «<  when  the  ftMtoo<j^ 
pedigree  were  not  in  dl^te,  but  only  inMrniBf 
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(PUUifM  on  EYld0noe»  ^1.  1,  8th  ed.,  p.  332  ; 
HoMMMdCy  p.  682).  This  hts  been  done  since  as  maoh 
as  before  (he  opinion  of  the  judges  in  the  Bambury 
Peerage  eatej  S  Selw.  N.  P.,  10th  ed.»  p.  756,  with 
-wbleh,  and  with  the  Jadgment  in  Boileau  t.  BvtUn^  L.  B. 
3  Sx.  665,  it  does  not  seem  to  me  inoonsistent.  The 
qncfltka  In  those  eases  was  as  to  statements  in  bills  ; 
and  the  latter  ease  was  not  one  of  pedigree.  In  the 
SAremehtry  Peerage  eate^  7  H.  L.  Oas.  33,  this  House 
leeeiTed  an  Irish  answer  as  to  matter  of  pedigree, 
though  the  answer  was  withoat  oath  or  signature ; 
liood  Wensleydale  (the  same  judge  who  decided  Boileau 
▼.  £uO<a) saying >-<' It"  (the  answer)  "must  be  re- 
ceived as  the  statement  of  the  partjr  making  it ;  and, 
Iwing  found  on  the  ffles  of  the  court,  it  must  be  pre- 
that  it  got  there  bj  proper  authority/'  To 
I  an  answer  evidence,  the  bill  to  which  it  was  an 
must  always  be  put  in ;  but  the  bill  itself  is  not 
evidenee^  unless  inade  so  by  the  answer. 

In  the  present  case  I  regard  the  notarial  protest  of 
1764,  and  the  proceedings  in  the  sheriffs  court  in  1766, 
ss^idmiasible  for  the  purpose  (and  only  for  the  par- 
pose)  of  showing  that  at  that  time  when  there  was  no 
^eaUon  of  pedigree  in  dispute,  one  James  Martin, 
described  sa  **  in  Oottarstown  of  PItfonr,"  was  sued  by 
the  Duke  of  Athol  (claiming  by  assignment  firam  Lady 
Oeorge  Hurray,  of  Glencarse)  as  representatiye,  by 
light  or  by  wrong,  of  one  Elspeth  Duncan,  described  as 
""late  in  GKencarse  and  afterwards  in  dwelling  in 
Pertii,'*  upon  a  bill  of  exchange  accepted  by  that 
lEIspeth  Duncan  in  1764  for  arrears  of  rent  in  Glencarse, 
due  l^hsr  to  Lady  QeoTge  Murray;  and  that  James 
Mutin  (not  disputing  any  of  those  matters),  by  his  de- 
fence in  tiie  last  stage  of  those  proceedings,  spoke  of 
that  I3speth  Duncan  as  his  mother ;  and  that  a  decree 
passed  against  him  for  the  amount  claimed,  on  proof  of 
eeriiee  of  summons  upon  him  in  Oottarstown,  the 
Tsiidlty  of  which  service  he  did  not>  in  the  subsequent 
proceeding,  call  in  question. 

It  was  urged  that^  to  make  the  statement  of  that 
James  Msrtin  (that  Elspeth  Duncan  was  his  mother) 
evidience  in  favour  of  the  pedigree  set  up  by  the 
respondent,  it  was  necessary,  by  evidence  aliunde^  to 
eonneot  htm  or  his  mother  with  the  family  of  G^rge 
I>u]icsn«  of  Waltree ;  and  to  this  I  agree.  But  all  that 
was  nsosaaary,  in  my  opinion,  was  to  give  suoh  primd 
Jade  svidsnee  of  that  connection  as  might  be  sufSoient, 
if  not  met  by  evidence  on  the  other  aide.  This,  I 
think,  the  respondent  did,  by  proof  aliwnde  of  the 
asairiago  of  Slspeth,  daughter  of  (George  Duncan,  of 
Waltree,  to  John  Martin,  of  the  Mill  of  Glencarse,  on 
the  1st  of  November,  1728,  and  of  the  baptism  of 
Janes,  son  of  John  Martin,  of  Glencarse^  on  the  24th 
of  August,  1729,  little  more  than  nine  months  after 
that  marriage.  If  the  matter  had  stood  upon  the 
nspondsnt's  evidence  only,  I  shonld  probably  have 
-Oioaght  the  agreement  of  names  and  descriptions  in  the 
fNfotcst  and  prooeedings  of  1766  enough  to  show  the 
idestlfiy  of  the  Elspeth  of  those  proceedings  with  the 
dangbtsr  of  Ckorge  Duncan»  of  Waltree,  and  of  the 
James  Martin  of  those  proceedings  with  the  person  of 
that  name  baptised  hi  1729. 

Tlmt,  however,  is  not  the  state  of  the  evidence  before 
and  I  proceed  (treating  the  respondent's 
with  some  exceptions  not  necessary  to  be 
ationed,  as  admissible)  to.  consider  its 
'waliia  and  etset  in  conjunction  with  that  on  the  other 
aldsb 

Tbe  appsDant  proved  that  there  were  in  and  near 
PsiA  Jnai^  Duncans  and  Martins,  and  not  unfrequentiy 
tbe  amnes  Elspeth  Duncan  and  James  Martin ;  many 
Poiwles  alsoy  of  vrhom  a  John  and  George,  **  fleshers  in 
iPertli/'  were  sott»in->law  and  grandson  of  Gkorge 
Pnnean,  of  Waltne»  end  another  John  and  Gkorge 
Dowie  (ako  flssheis  in  Perth,  and  father  and  son,  the 


son  baptised  in  1723)  might  also  have  been  living  in 
1766.  The  parishes  of  Kinfauns  and  St.  Madoes,  in 
that  neighbourhood,  adjoin  each  other — Glencarse  is 
in  Kinfauns ;  Pitfour,  with  its  hamlet  of  Ck>ttonn,  or 
Oottarstown,  is  in  St.  Madoes.  An  Elspeth  Duncan, 
« daughter  of  Patrick  Duncan,  of  Ckyttoun,  in  Pitfour," 
was  baptized  in  St.  Madoes  parish  on  tbe  20th  of  July» 
1703.  There  is  nothing  to  show  that  she  inter- 
married, or  lived  as  manied,  with  a  person  named 
Martin,  or  had  a  son  called  James  Martin ;  if,  how 
ever,  she  had  such  a  son,  it  would  be  consistent  with 
the  whole  evidence  that  he  might  have  been  the 
defender  in  the  Duke  of  Athol*o  suit.  In  Scotland 
marriage  may  be  irregular  as  well  as  regular;  if 
irregular,  it  would  not  be  likely  to  be  registered ;  and 
the  parochial  registers,  both  of  marriages  and  of 
baptisms,  were  too  loosely  kept  to  give  weight  to  any 
presumption  from  their  silence.  It  does  not  appear 
thst  John  ICartio,  the  miller  of  Glencarse,  ever  held 
land  under  Lady  G^rge  Murray;  or  that  Elspeth 
Dunoan,  named  in  the  notarial  protest  of  1764,  lived  at 
the  mill  of  Glencarse.  As  to  the  Dowies,  the  only 
relation  between  them  and  Elspeth  Duncan,  mentioned 
in  the  proceedings  of  1766,  was  that  of  debtor  and 
creditor.  The  residence  in  Oottoun,  in  1766,  of  a  son 
of  Blspetb,  who  was  a  native  of  Oottonn,  might,  perhaps^ 
be  more  probable  than  that  of  the  son  of  tbe  miller  of 
Glencarse ;  at  all  events,  it  would  be  as  likely  that  an 
Elspeth  Duncan,  bom  in  Oottonn,  might  have  lived  for 
a  time  and  held  land  in  Glencarse,  as  that  the  son  of  the 
miller  of  Glencarse  should,  when  thirty-seven  years  old^ 
be  found  living  in  Oottoun.  I  do  not  think  there  is  any 
force  in  the  appellant's  argument  from  Elspeth  Duncan, 
the  miller's  wife,  not  being  named  in  her  mother's  will, 
dated  the  17th  of  August,  1747. 

I  have  endeavoured  to  give  due  weight  to  all  these 
considerations,  which  show  that  it  is  possible  that 
James  Martin,  the  defender  to  the  Duke  of  Athol's  suit, 
may  not  have  been  the  grandson  of  George  Duncan,  of 
Waltree ;  and,  after  having  done  so,  \  still  think  it 
probable  that,  if  it  were  necessary  to  decide  that  point, 
my  opinion  upon  it  would  not  be  against  the  respond- 
ent. But  this  would  do  the  respondent  no  good, 
unless  he  could  also  identify  with  that  James  Martin 
the  person  of  the  same  name  who  married  Mary  Ducat 
in  1771,  or  could  otherwise  connect  the  husband  of 
Mary  Ducat  with  the  famOy  of  George  Duncan,  of 
Waltree.  He  has  not  attempted  any  other  mode  of 
connection ;  and  for  the  identification  of  Mary  Ducat's 
husband  with  the  defender  to  the  Duke  of  Athol's  suit, 
be  relies  only  on  the  St.  Madoes  baptismal  register  of 
1772,  deoribing  James  Martin  and  Mary  Ducat,  the 
parents  of  Ohrlstian  Martin,  then  baptised  as  "in 
Oottoun."  From  this,  the  inference  is  sought  to  be 
drawn,  that  James  Martin,  the  father  of  Ohristian,  was 
the  party  to  the  proceedings  of  1766 ;  which,  if  proved, 
would  be  subject  to  the  question  already  discussed  as  to 
the  family  to  which  the  James  Martfai  of  those  pro* 
ceedings  really  belonged.  But  the  identity  of  the  James 
Martin  who  married  Mary  Ducat  with  that  person 
cannot  be  shown  by  the  mere  fact  that  the  one  in 
1766  and  the  other  in  1772  were  described  as  *^  in 
Oottarstown  "  or  '<  in  Oottoun."  It  is  proved  that  there 
were  at  least  two  other  persons  named  James  Martin 
baptized  in  the  parish  of  St.  Madoes,  in  which  Oottoun 
is  situate,  in  1733  and  1746  respectively;  either  of 
whom,  for  anything  that  appearS|  may  have  been  living 
in  Oottonn  in  1772,  and  may  have  married  Mary  Ducat 
in  1771. 

If  the  case  rested  there  the  cross-appeal  would,  in  my 
opinion,  fail ;  but»  besides  this,  there  are  weighty . 
grounds  for  the  conclusion  that  the  persons  whom  tbe 
reepondent  has  so  failed  to  connect  by  satisfactory 
evidence  with  the  famity  of  George  Duncan,  of  Waltree^ 
were  really  not  related  to  that  family.     There  was 
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neither  knowledge  nor  repatatioo  of  inoh  relationebip  in 
the  line  represented  bj  theae  penons ;  nor  was  there  on 
the  part  of  Ann  Bnncan.  Ana  Dancan  was  li?ing  in 
Perth  down  to  1836  ;  and  Ohrietian,  the  daughter  of 
that  James  Martin  who  married  Mary  Dncat,  and  her 
desoendants,  also  lived  there  or  in  the  Immediate  neigh- 
bourhood. The  relationship,  if  there  had  been  any,  was 
not  so  distant  as  to  be  likely  to  be  forgotten  ;  and,  if 
Ann  Dancan  was  in  better  circnmstanoes  than  her  sap- 
posed  relations,  it  was  all  the  more  likely  to  be  remem- 
bered and  talked  abont,  at  least  en  their  part.  She  was 
nearly  of  the  same  age  with  John  Monear,  son  of  Ohris- 
tian  Martin,  baptized  in  1772,  who  lived  in  Perth  at  the 
same  time  with  herself,  in  the  rospecteble  position  of 
reetor  of  the  academy  there,  and  died  in  circnmstanoes 
which  attracted  pablio  notice.  In  the  coarse  of  the 
nnmerons  suits  relating  to  the  succession  of  Ann 
Duncan,  advertlBements  for  the  discovery  of  her  relatives 
were  repeatedly  published  in  the  local  and  other  papers, 
and  the  searches  and  inquiries  for  them  (particularly 
those  of  the  respondent  and  bis  agents)  were  so  ex- 
bauBtiTc  and  unremitting  as  to  make  it  clear,  with  more 
than  usual  certainty,  that  everjthing  which  was  possible 
has  been  discovered  concerning  her  family.  Under 
those  circamatancea  I  agree  with  the  conclusion  of  the 
courts  below,  that  the  respondent's  case  in  the  cross - 
appeal  fails,  and  that  the  title  of  the  co-parceners  in  the 
Ounningbam  line,  under  whom  the  appellant  claims,  has 
been  sufficiently  made  out,  a  conclusion  at  which  it  is,  to 
me  at  all  eventSi  much  more  satisfactory  to  arrive,  after 
admitting  and  considering  the  weight  of  the  respondent's 
evidence  generally,  than  it  would  have  been  if  I  had 
found  myself  obliged  to  exclude  it. 

Then  there  arises  the  question  raised  by  the  first 
appeal,  of  the  Statute  of  Limitations,  as  to  which 
Stephen,  J.'s  judgment  in  favour  of  the  appellant  has 
been  reversed,  as  to  two-thirds  of  the  property  claimed, 
by  the  Court  of  Appeal.  The  action  was  brought  on  the 
4th  of  January,  1881,  and  if  the  appellant  is  entitled  to 
say  that,  down  to  a  time  leas  than  twelve  years  before 
that  date,  the  rents  of  the  property  at  Mancbeater  were 
reciived  by  the  respondent  as  agent,  bailiff,  receiver, 
or  trustee  for  the  beirs*>at-law  of  Ann  Dancan,  it  appears 
to  me  to  follow  that  the  statute  3  &  4  Will.  4,  c.  27,  is 
no  bar,  either  as  to  the  land,  which  has  been,  ever  since 
Ann  Dancan's  death,  in  the  possession  of  tenants  from 
year  to  year  whose  rent  has  been  regularly  paid,  or  as  to 
the  rents  and  profits  which  the  respondent  received. 

Ann  Duncan  was  entitled  at  law  in  fee  simple,  for  her 
own  absolute  uf e  and  benefit,  to  the  property  in  ques- 
tion, under  the  will  of  a  testator  named  Lawreuce 
Bueban,  who  died  in  July,  1859.  She  and  the  reepond- 
ent  were  executors  of  that  will  ;  but,  as  such  executors, 
they  had  neither  interest  in,  nor  duty  with  respect  to« 
the  English  real  estate.  Ann  Duncan,  however,'  lived  In ! 
Fifeshire,  and  the  respondent  lived  at  or  near  Man- 
chester, and  by  arrangement  between  them  for  her  con- 
venience, the  respondent  managed  that  property  in  the 
name  of  "  the  executors  of  Lawrenco  Bueban,"  under 
which  designation  be  received  and  gave  acknowledg- 
ments for  the  lents  paid  by  the  tenants,  and  paid  them 
into  an  account,  so  entitled,  kept  by  him  with  bankers 
at  Manchester,  separate  and  apart  from  his  own  ptivate 
and  personal  account.  That  designation  and  that  form 
of  account  (though  the  land  was  vested  in  Ann  Duncan 
alone,  and  not  in  Lawrence  Buchan'a  executors),  waa 
indicative  of  some  sort  of  trust;  it  was  certainly  not 
indicative  of  a  personal  right,  claim,  or  interest  on  the 
part  of  the  respondent. 

After  the  death  of  Ann  Duncan,  on  the  5th  of 
November,  1867,  no  break  or  change  was  made  in  that 
oourse  of  management.  Ann  Duncan  left  a  will,  in 
Scotch  form,  as  to  her  personal  estate  only ;  of  that 
will  a  gentleman  named  John  Todd  was  exeontor.  It 
was  part  of  his  duty  to  ascertain  the  peraons  entitled  to 


her  undisposed  of  personalty,  who  would  be  songiit  for,, 
according  to  Scotch  law,  preferably  in  the  fitansl 
line  ;  and,  though  Mr.  Todd,  as  executor,  had  no  datyte 
perform  as  to  the  English  real  estate,  it  appesn,  fion 
what  is  stated  in  the  letter  of  Messrs.  BromaioBd  k 
Nicholson  (Mr.  Todd's  solicitors  at  Edinburgh)  of  the 
2nd  of  December,  1867,  to  the  respondent,  sad  net 
denied  or  disputed  in  the  reply  of  the  rsspoodsntfi 
solicitors,  Messrs.  Earle,  dated  the  11th  of  Deeembsr 
following,  that  he  took  sufficient  interest  In  the  ssis 
and  management  of  the  English  real  estate  to  son* 
municate  on  that  subject  with  the  respondent;  sad 
that  the  reapondent  **  promised  him  to  look  altsr  tlis 
English  estates.'*  The  oourse  of  managemsat  wUA 
had  been  established  in  Ann  Duncan's  lifetime  ensbied 
the  respondent  to  go  on  receiving  the  rente  ss  before, 
and  he  did  so.  The  tenants  paid  him  on  the  ume 
footing  as  before ;  it  does  not  appear  that  they  were 
aware  of  Ann  Duncan's  death  ;  the  probaUs  iaferesee 
from  the  facts  in  evidence  appears  to  me  to  be  thst 
they  were  not.  Receipts  continued  to  be  given  by  the 
respondent,  as  for  "the  executors  of  lavmse 
Buohan  " ;  and  the  rents  continued  to  be  paid  by  hioi  te 
the  separate  account  with  the  basikers,  entltiedaBthe 
account  of  those  executors. 

For  whom,  and  on  whose  behalf,  were  Iboes  nate 
received  after  Ann  Duncan's  death  f  Not  by  the 
respondent  for  himeelf ,  or  on  hia  own  behalf,  say  sion 
than  during  her  lifetime.  He  knew,  and  down  to  1880 
frequently  acknowledged,  that  they  belongsd  to  h« 
heirs.  He  wss,  indeed,  disappointed  that  ehe  had  not 
madeawill  in  hia  favour;  but  to  me  it  is  dear  thit  he 
knew  there  was  no  such  will.  Taking  upon  UeMelf « 
to  receive  the  rents  of  property  whioh  to  Us  kaovledgt 
belonged  to  others,  though  to  persons  unasesiteiDedf 
and  whom  it  might  take  time  to  ascertain— a  eiieiB-^ 
stance  whioh  disabled  them  from  looUng  after  their  en 
interesta^I  should  have  aaid,  if  there  had  been  no 
authority,  that  he  was  chargeable  in  a  fldseieif 
character  with  the  rents  which  he  received ;  Jait  u  I 
should  have  aaid  the  same  thing  of  any  solieitor  or  otbff 
agent  receiving  rents  under  a  power  of  attoi]i«r»  f*^ 
continuing  to  reoelve  them  after  the  death  of  hiidNBt 
or  principal ;  the  tenante  being  Ignorant  of  th^  rmci' 
tion,  and  taking  receipts  as  before  from  the  •*^j[* 
These  are  questions  of  fact  and  of  equity,  unsibeM  by 
anything  to  be  fonnd  in  any  Statute  of  LimitatioBa 

The  reapondent'a  acta,  in  ao  receiving  the  rents,  ooiu 
not,  in  my  opinion,  diapoeaesa  the  beira  of  AanDsBeis> 
ao  aa  to  put  them  to  their  action,  either  under  the  »■ 
and  ard,  or  under  the  8th  aeotion  of  the  statote  3*^ 
Will.  4,  c.  27.  If  he  received  on  behalf  of  the  hAV 
and  if  they  conld  and  did  adopt  and  ratify  his  •V^ 
they  were  in,  and  never  out  of,  possssiioo.  I  ^ 
nothing  in  the  statute  to  displace  or  dUtarb,  under  soeb 
circumstances,  the  actual  poeeeeeion  by  their  tessBii) 
whioh  (apart  from  the  effect  of  the  statute  in  the  enai 
to  which  it  appllee)  the  law  would  ascribs  ^ '^ 
according  to  BuBhby  v.  Dixon  and  other  anthorwe^ 
The  reepondent  had  no  title  to  the  land ;  be  wsi  s^  . 
in  actual  poeeesfion  of  it ;  and,  untU  be  isMatd^Tigi^  1 
to  change  his  position,  and  to  be  in  receipt  oC  thefM" 
and  profits  as  for  himself  (whioh  he  nover  did  tiU  iv^i 
I  do  not  eee  how  there  could  be  a  right  of  aetios  t^^^ 
bim  for  recovery  of  that  land.  How  the  ■»»**•' ''J2m 
to  the  rente  whioh  he  reoelved  I  efaall  preseatly  «<*f^' 
Lord  Goke*B  doctrine  as  to  the.effeot  of  salry  byw 
unanthorfzed  stranger  ou  behalf  of  the  *^*  •'^i 
seems  to  me  applicable,  in  reaeon  and  prineiple,  to  • 
a  reoeipt  of  rents  as  that  of  the  respondent  !■  tbii  0^ 
down  to  1880.  <•  If  an  infant,  or  any  man  of  fuiiTt 
have  a  right  of  entry  into  any  lauds,  aay  "^^f^ 
the  name  and  to  the  use  of  the  infant  or  n»^^^J^^ 


i>o«  UBue  warn  tv  kuo  u«o  vt  nwo  ii»i«u«  us  w>*^  ^'   j,  ^^ 

may  eater  into  the  lands;  and  this  m^^f^T^ 
the  lands  in  then,  withont  any  9ommtadmmh  f^ 


I 


VoUXXXVnL   [Jto«iiiM8«o.]  THE  WEEKLY   REPOBTER.  357 


HOVBB  OV  IiOBIM« 


Ltill  V.  Esnubbt. 


Hovaa  of  Lordi, 


^eedenti  or  agvaenieDt  rabsequent"  (Oo^Iitt.  858a.).  The 
law  in  this  cmo  netted  not  only  the  Unde,  bat  the 
snenion  of  tliemy  io  the  heira,  anle«  something 

I  done  to  displaoe  or  intezrnpt  that  poeiesdon ;  and 
^hat  irfakk,  In  the  oaae  of  entry,  wonld  have  the  effect 
«aeifbed  by  Lord  Ooke  to  the  aot  of  a  stranger  in  the 
Bane  and  to  the  nse  of  the  tnie  owner,  ooald  not  (as  it 
•eems  to  me),  in  the  case  of  receipt  of  rents,  pat  the  trae 
owner  to  his  action  ander  tiie  statnte ;  bat  most,  on  the 
ooatnry,  operate  to  confirm  and  strengthen  his  legal 
possession.  If  there  was  no  iotemption  of  the  legal 
posacBsion  of  the  land  1^  the  trae  owner  for  more  than 
twelTo  yean  before  action  broaght,  no  acknowledgment 
«nder  the  14th  oeotiott  of  the  statnte  was  necessary. 

As  to  the  rents  and  profits  recei?ed  by  the  respondent, 
«ttd  the  aecomnlated  fond  which  arose  from  them  in  the 
banker's  haadsy  there  was  a  series  of  declarations,  oral 
and  in  writing,  by  the  respondent,  snilloient  in  my 
judgment  to  establish  against  him,  by  his  own  admis- 
sion, a  fidadary  character.  ▲  man  who  receires  the 
money  of  another  on  his  behalf,  and  places  it  specifically 
to  an  aeconnt  with  a  banker  earmarked  and  separate 
from  his  own  moneys,  thoagh  ander  his  control,  ia  in  my 
opinion  a  tmstee  of  the  f  and  standing  to  the  credit  of 
that  aoooant.  For  the  constitntion  of  snoh  a  trast 
no  express  words  are  necessary;  anything  which 
may  satisfy  a  coart  of  eqaity  that  the  money  was 
raoaived  in  a  fldaciary  character  Is  enough.  It  is  not 
reqoisite  that  any  acknowledgment  of  suoh  a  trust 
abonld  be  made  to  the  eesiui  que  trust  or  his  agent;  to 
whomaoeTer  made  it  is  evidence  against  the  trustee. 

Of  the  respondent's  declarations  in  the  present  case  I 
'WiU  mention  some.  On  the  15th  of  January,  1869,  in 
reply  to  a  letter  from  the  appellant,  who  then  asserted 
that  he  was  Ann  Duncan's  heir  (which  in  fact  he  was 
not)  the  respondent  wrote:  "I  am  ia  receipt  of  yonr 
latte,  and  can  assore  you  that,  if  you  are  Miss  Daacau's 
beir,  yon  will  hare  no  difOcolty  with  me.  Messrs. 
Drummond  &  Nicholson  hare  all  the  partioalars  of  Miss 
DoBcaa'a  estate,  a|id  the.  rents  are  all  placed  ia  bank  at 
th^  aeemep  and  regular  accounts  kept."  Again,  on  the 
IMi  of  the  same  month :  «<  As  an  old  friend  of  Miss 
i>anean'a  and  Mr.  Buchau's^  I  should  adrise  those  oon- 
eened  to  aroid  litigation  as  much  as  possible.  The 
property  will  be  giren  up  to  the  rightful  owners  as  soon 
aa  it  can  be  aatisfactorily  settled  who  they  are."  In  the 
.  eame  month  the  respondent  saw  Oolonel  Tullooh,  who 
deposes:  **When  I  spoke  with  him  about  Mr.  LyeU's 
olaim  to  the  property,  Mr.  Kennedy  said :  '  Don't  let 
him  make  any  fuss  or  daim  on  the  tenants,  or  the 
whole  tiling  will  go  to  ruin.  I  am  taking  care  of  the 
plaee  for  the  heir,  whoever  he  may  be.*  He  handed  me 
a  large  book  of  account  and  several  other  books  which 
be  aald  were  all  in  order  for  ezaminatioa  when  the  heir, 
whoever  he  might  be,  turned  up.  He  said,  <  Leave 
aferything  in  my  hands ' ;  and  *  I  will  take  care  of 
ererything  till  the  right  heir  turns  np  ;  everything  is 
aafe  in  my  hands."  In  February,  1870,  the  defendant 
vrote  to  Messrs.  Dmmmond  ft  Nicholson :  *<  When  the 
•daimants  to  Miss  Duncan's  estate  are  ascertained,  the 
picpertiy  will  be  found  in  good  repair,  the  money  ready, 
and  the  aoooanU  in  order."  In  1872  (within  twelve 
yeaie  of  tbe  oommencemet  of  this  action)  he  made  claims 
agalnat  Ann  Dunoaa's  personal  estate  in  the  Sootch 
administration  suit,  ou  the  footing  of  his  being  manager 
oC  thia  property  after  her  death,  and  thoss  daims  were 
partty  allowed.  Oa  the  16th  of  April  in  that  year  he 
wrote  to  Mr.  Buchaa,  of  Toronto  (a  relative  of  Ana 
Donean,  and  a  possible  heir):  "I  am  acting  for  the 
hdr-et-law  whoever  he  ouy  be.  .  .  •  I  claim,  on 
tbe  part  of  the  hei^-at-law,  that  the  repairs  on  tbe  mill 
property  ehoold  be  diarged  on  the  personal  property." 

It  was  anggested  ia  argument  for  the  respondent 
that  aU  thia  might  be  expUdaed  by  his  legd  UabUity 
ior  rente  reodved  by  him  until  the  statute  had  run. 


But  (act  to  insist  on  his  letter  of  the  S9th  of  October, 
1879,  in  which  he  assented  to  the  proposition  that  he 
was  not  capable  of  setting  up  the  Statute  of  Limita- 
tions agdnst  the  parties  entitled  to  the  property)  the 
declaration  to  Oolonel  TuUoch,  aad  the  letter  of  the 
leth  of  April,  1872  (with  which  all  his  other  letters  and 
acts  down  to  1880  were  oonsistent),  appear  to  me  to 
repel  that  explanation. 

In  order  to  test  the  effect  in  equity  of  these  acts  and 
declarations  of  the  respondent,  I  will  suppose  the  case 
of  his  having  become  bankrupt  at  any  time  before  1880. 
Would  the  accumulated  fund  which  had  arisen  from 
the  rents  received  after  Ann  Duncan's  death,  and  was 
standing  to  the  account  of  "  the  executors  of  Lawrence 
Buchan,"  or  any  part  of  it,  have  passed  to  the 
respondent's  trustee  in  bankruptcy,  as  agdnst  a  ddm 
by  Ann  Duncan's  heirs«at4aw  ?  The  account  was  ear- 
marked ;  none  of  the  moneys  credited  to  it  were,  or 
had  ever  been,  the  property  of  the  respondent ;  it  did 
not  stand  in  his  name ;  it  was  under  a  title,  both  primS 
/ade  and  when  expldned  by  tracing  it  to  its  origin, 
significant  of  trust.  I  am  of  opinion  that  such  an  aoooant, 
even  it  it  had  stood  ia  his  name,  would  be  within  the 
prindple  of  FtnfuU  v.  Defell,  1  W.  B.  499,  4  De  0.  M. 
ft  G.  881 ;  and  that  no  part  of  it,  neither  that  part 
reodved  more  than  dx  years  before  the  bankruptcy,  nor 
what  was  received  since,  would  have  passed  in  the  case 
sapposed  to  the  respoudent's  trustee  in  bankruptcy. 

No  authority  waa  dted  for  the  respondent  to  show 
that  he  was  not  chargeable  in  a  fidadary  character 
under  these  circumstances,  or  that  as  long  as  he  aoted 
as  agent  and  receiver  for  the  heirs  (though  unasosr* 
tained)  any  Statnte  of  Limitations  would  run  against  them 
in  his  favour.  Ia  the  absence  of  authority,  I  should  have 
been  content  to  decide  suoh  a  case  on  principle,  but  for 
the  principle  which  I  consider  applicable  to  it,  Eaekham 
V.  Biddall  and  iU  sequel,  Life  Auuranee  SooUtff  of 
Scotland  v.  BiddaU,  9  W.  B.  541,  8  De  G.  F.  k 
J.  69,  seem  to  me  to  be  authorities  as  high  as  any  ean 
be,  short  of  a  deddon  of  this  Honso.  The  principle  of 
those  decisions,  as  stated  by  Turner,  L,J.,  in  the  latter 
case,  was  that  a  person  who  had  assumed  to  be  a  trastee 
"  could  not  be  heard  to  say,  for  his  own  benefit,  that 
he  had  no  right  to  act  as  a  trustee."  Mr.  Lewin,  in  his 
learned  and  accurate  treatise  upon  the  Law  of  Trusts, 
thus  puts  it  (7th  ed.,  p.  191) :  <<  If  a  person,  by  mistake 
or  otherwise,  assume  the  character  of  a  trustee  when  it 
really  does  not  belong  to  him,  and  so  bsoomes  a  trustee 
de  eon  tort,  he  may  be  called  to  account  by  the  esdud 
que  truit  for  the  moneys  he  reodved  under  ooloor  off 
the  trust." 

Other  authorities  were  cited  by  the  appellant's  counsd 
at  your  lordships'  bar,  which,  thoagh  not  decisions, 
have  the  weight  due  to  opinions  of  eminent  Judges, 
reasonable  in  tbenuelves  and  with  nothing  against. them. 
In  Oawton  v.  Lord  Dacree,  1  Leon.  219,  Anderson,  J., 
sdd,  "If  one  become  my  bailiff  of  bis  own  wrong, 
without  my  appointment,  he  is  accountable  to  me."  In 
Shaw  V.  Keighron,  Ir.  Bep.  3  Eq.  574,  Walsh,  Master 
of  the  Bolls  of  Ireland  (that  case  being  under  tbe  9th 
section  of  the  Statute  of  Lfmltetions),  sdd,  "I  think 
it  is  necessary  to  go  beyond  the  mere  circumstance  tliat 
someone  not  entitled  to  tbe  rent  has  received  and  kept 
it.  The  section  requires  not  only  that  tbe  rent  should 
have  been  received  by  a  person  other  than  the  person 
rightfully  entitled,  but  that  it  shoald  have  been  reodved 
uoder  some  daim  of  title,  and  that  a  wrongful  one. 
For  example,  if  rent  were  received  by  a  person  falsely 
pretending  to  be  agent  to  the  rightful  owner,  who 
never  accounted  for  it,  this  would  not  bar  the 
rightful  owner.  The  mere  fact  that  the  rent  was 
received  and  Iwpt  by  a  person  other  than  the  right 
owner  no  doubt  raises  a  presumption  that  it  was 
reodved  under  a  wrongful  ddm  of  title;  but  this  is 
only  a  presumption,    and  may  be  negatived  by  tbe 
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dzoomBtonoeB."  Under  the  9th  seotion,  «  leasee  for 
yean,  payiDg  rent  to  a  person  **  wrongf allj  claiming  to 
be  entitled,"  is  anpposed  to  be  in  possession:  and  a 
title  oan  onlj  be  acquired  against  the  tme  owner  by  a 
wrongful  receipt  of  rents.  The  same  words  are  not 
elsewhere  used  ;  but  I  am  of  opinion  that  what  was 
said  by  the  learned  judge  is  equally  trae  of  any  other 
case  in  which  the  statute  is  set  up  as  a  bar  to  the  true 
owner  by  firtue  only  of  the  receipt  of  rent  from 
tenants  in  possession.  J  think  that  such  receipt  of  rent, 
in  order  to  ezdude  the  true  owner,  must  always  be  by 
a  person  wrongfully  claiming,  and  not  Isoeiving,  or 
claiming  a  right  to  receive,  on  behalf  of  the  true 
owner.  •  When  the  true  owner  can  and  does  ratify  an 
agency  undertaken  on  his  behalf,  though  without  his 
antecedent  authority,  the  case  is  the  same  as  if  he  had 
himself  received  the  rents. 

It  is  unnecessary  to  consider  how  the  matter  would 
stand,  towards  either  the  self-constituted  agent  or  the 
tenants  who  paid  rent  to  him,  if  the  agency  were  (as  it 
might  be)  repudiated.  The  true  owner  must  either 
approbate  or  reprobate,  he  cannot  do  both.  That,  as 
was  said  of  the  option  of  a  ce$iui  que  tru$i  to  take  •  to  or 
reject  an  improper  mode  of  dealing  with  trust  moneys 
by  a  trustee  in  PennM  ▼•  Deffellr  is  a  different  matter, 
idth  which  your  lordships  have  not  now  to  deal.  Here 
Uie  agency  has  been  ratified,  it  when  the  action  was 
brought  it  was  capable  of  ratification,  as  in  my  opinion, 
it  was. 

The  Ctourt  of  Appeal  seems  to  have  considered  that  in 
a  case  in  which  the  assumed  agency  for  the  manage- 
ment and  receipt  of  the  rents  and  profits  of  land  was 
unauthorized  by  the  true  owner,  it  must  be  adopted  and 
ratified  within  twelve  years  from  its  commencement; 
and  that,  otherwise,  the  true  owner  would  be  barred 
under  the  8th  section  of  the  statute,  as  if  no  rent  at  all 
had  been  received  during  those  years  from  the  tenants 
(in  this  case  tenants  from  year  to  year)  in  respect  of 
their  tenancies.  These  propositions  appear  to  me  to 
assume  the  main  question  as  to  the  statute  running 
during  the  oontiuuance  of  the  self»con8tituted  agency 
between  the  true  owner  and  the  person  taking  upon 
himself  to  act  as  agent.  I  find  nothing  to  support  them 
in  the  Statute  of  Limitations  itself;  and  I  do  not  think 
them  well  founded  in  principle.  It  is  enough,  in  my 
judgment,  if  the  agency  is  ratified  within  such  a  time 
as  is  reasonable  under  the  circumstances  between  the 
true  owner  and  the  assumed  agent.  In  this  case  the 
ratification  took  place  as  soon  as  was  reasonably  possible 
after  the  co-heiresses  had  been  ascertained,  and 
hardly  more  than  a  year  after  the  last  of  an  uninter- 
rupted series  of  acts  by  the  respondent  upon  the  foot- 
ing of  agency.  That,  in  my  opinion,  was  enough.  The 
present  question  is  not  with  the  tenants;  they  have 
regularly  paid  rent  in  respect  of  their  tenancies,  and 
they  cannot  have  any  daim,  under  the  8th  or  any  other 
section  of  the  statute,  against  the  reversioner,  if  he  is 
entitled  to  take  and  does  take,  the  benefit  of  their  pay- 
ments. Whether  he  is  or  is  not  entitled,  as  against  the 
respondent,  to  an  account  of  those  rents  and  to  receive 
future  renta,  is  a  question  with  which  the  tenants  (so 
long  as  they  are  protected  against  a  double  daim)  have 
no  concern.  There  is  not  here  a  Ju§  terHi  oomplete  be- 
fore ratification,  as  there  was  in  Lord  AudUy  v« 
Pollard,  Oro.  Ella.  561,  and  Bird  v.  Broum,  L.  B.  4  Ex. 
786.  Those  oases  are  good  law,  but  I  think  them  in- 
applicable to  a  question  between  the  self-constituted 
agent  and  the  ratifying  prindpal. 

I  am  not  sure  that  the  form  of  Stephen,  J.*s 
order,  so  far  as  relates  to  the  recovery  of  the  possession 
of  the  land,  may  not  require  amendment  so  as  to  show 
that  the  possession  to  be  recovered  by  the  appellant  is 
subject  to  the  existing  tenandes ;  and  I  think  that  in 
taking  the  account  dfarected,  all  just  allowances  must  be 
made  to  the  respondent.    That  would  be  the  rule  in 


equity  (which,  since  the  Judicature  Acts  must  ptsiail)^ 
however  the  case  might  have  stood  in  the  old  aotioa  of 
account  at  law.  Subject  to  such  foraul  varistioi,  I 
think  that  the  order  of  Stephen,  J.,  wm  light^ 
and  ought  to  be,  in  substance,  restorad ;  and  that  ths 
respondent  ought  to  pay  all  the  costs  of  this  litigatioi, 
which,  in  my  opinion,  nothing  but  the  controvsc^  is 
to    the  true  heirship   to    Ann    Duncan  oodd  at  s& 


I  therefore  move  your  lordships  to  dedars  that  ths 
recovery  of  possesrion  adjudged  to  the  plaintiit  LjaH  is 
to  be  aubject  to  the  existing  tenandes,  and  that  in 
taking  the  account  directed,  idl  just  allowaneei  lie  to 
be  made  to  the  defendant  Kennedy.;  and  with  that 
declaration  to  reverse  the  order  of  the  Ck>nrt  of  Appsal 
and  restore  the  order  of  Stephen,  J.,  and  disoiisi  ths 
appeal  of  the  defendant  Kennedy  with  eosti;  ths 
defendant  Kennedy  to  pay  all  oosts  here  sod  ia  ths 
courts  below. 

Lord  FiTsoaBJkLD.— I  have  read  with  care  and  studied 
the  judgment  which  has  just  been  delivered,  ezpnsNd 
in  such  carefully  oonddered  and  measured  lingosge  bj 
the  noble  and  learned  earl,  and  I  entirdy  coasor  with 
that  judgment  and  with  its  oondnaions.  I  have  nothiaf 
to  add,  save  this,  that  the  judgment  ezpnsM  ths 
condusions  at  which  I,  speaking  for  mysdf  pecsooaDj^ 
had  arrived  at  the  doae  of  the  full  and  Isngthsasd 
hearing  of  this  cause  at  your  lorddiips*  bar,  after 
listening  to,  and  having  had  a  full  opportnnitj  of  eoa* 
sidering  in  the  course  of  the  case  the  very  leacnsd  aiga- 
ment  addressed  to  us,  an  argument  so  learaed,  so  (vU, 
and  ao  elaborate  aa  to  leave  nothing  to  be  deaired. 

Lord  MAOirAOHTBzr.— ly  too,  have  had  the  adfsatags 
of  reading  and  conaidering  the  opinion  of  the  noMo  ad 
learned  earl  on  the  appeal  and  cross-appeal.  I  darfis  to 
say  that  I  entirdy  concur  in  that  opinion. 

I  would  only  venture  to  add,  with  regard  to  tts 
appeal,  that  it  aeema  to  me  that  the  prindpls  vhloh 
muat  govern  the  caae  may  be  atated  condaely  la  the 
words  of  the  late  GifEard,  L.J.  In  BurdiA  v. 
Qarrick,  18  W.  B.  887,  L.  B.  5  Oh.  S83,  that  Isansd 
judge  expressed  hioudf  as  fdlows : — *'  I  do  not  haritato 
to  say  that  when  the  duty  of  persons  is  to  reoeifsprap*tf 
and  hdd  it  for  another,  and  to  keep  it  untfl itiioaUad 
for,  they  cannot  diacharge  themaelvea  from  that  trait 
by  appealing  to  the  lapae  of  time.  They  oaa  ody 
diacharge  themadvea  by  handing  over  that  proper^  to 
aomebody  entitled  to  it." 

I  think  that  is  a  aound  propodtion.  I  do  not  thiak 
it  can  make  any  diflCerenoe  what  the  nature  of  the  pao* 
perty  may  be,  whether  it  la  a  lump  sum  or  whethff  it 
is  collected  in  the  shape  of  rents  accruing  from  tiiae  to 
time.  I  do  not  think  it  can  make  any  diibnoee 
whether  the  peraon  on  whoae  behalf  the  property  '^ 
professedly  received  is  or  is  not  under  disiiility  « 
unborn  or  unaseertdned.  Nor  do  I  think  it  oaa  nab 
any  difference  whether  the  duty  ariaea  from  coatrad  or 
previoua  requeet,  or  whether  it  is  self -impoaed  and  ob^ 
taken  without  any  authority  whatever.  If  it  > 
eatablished  that  the  duty  has  in  fact  been  undsitabBr 
and  that  property  haa  been  received,  1^  a  p0"* 
aaauming  to  act  in  a  fiduciary  and  repreaenti^veahtfae- 
ter,  the  aame  conaequences  muat,  I  think;  in  efoyo** 
follow. 

Lord  HAXiSBimT,  C— I  have  had  an  oppoitaait|  *o^ 
reading  the  judgment  of  the  learned  and  noble  eadiaw 
only  deaire  to  aay  that  I  entirdy  concur,  both  with  the 
conduaiona  he  haa  arrived  at,  and  with  the  reaaooa  tif 
which  he  haa  arrived  at  them. 

Order  appealed  from  revereed,  and  order  of  8kph»t 
•7.,  reeioredp  euhfect  to  a  dedaraiion. 

The  eroee-appeal  of  the  d^endani  Kennedy  diet^t 
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vdh  eotU;  the  de/mdani  Kennedy  to  pay  dU  eoeh  here 
and  in  ike  amrte  Moiir. 

Comae  remUted  to  the  Queen'e  Bench  DMeion, 

Bolidtor  for  Lyell,  J.  Balfour  Allen. 

SoUdton  lor  Kennedy,  Boohe  A  Sane,  for  EarU,  Sane, 
A  Co.,  MneliMter. 


<rotti1  of  !ai99eal« 


From  Q.  B.  Div.  Feb.  13. 

YlBASI  V.  COLBS.   (a.) 

AdminMraHon  —  Frffetence  of  ane  iimple  eanirad 
erediiar  of  inteekde  to  another — Conflict  of  rvlee  of 
law  and  equity-judicature  Act,  1873  (36  A  37  Vict. 
e.  66}»  e.  25  (11). 

After  aeHan  hrougJU  againet  an  adminietrator  1%*  a 
eredUor  of  the  inietMe,  the  adminietrator  paid  another 
cndUor  in  fvU,  and  plecuted  that  he  had  no  aeeete  out  of 
whieh  to  eatiefy  the  debt. 

Edd,  that  Ihie  wae  a  good  anewer  to  the  action. 

Appeal  from  the  deolsfon  of  Bowen,  L. J. 

The  action  was  brought  against  an  administratrix  to 
xeeover  a  snm  of  money  lent  to  the  intestate  by  the 
pltdntfff.  After  action  brought  another  simple  contract 
creditor  of  the  intestate  saed  the  administratrix  in 
veepect  of  his  dsbt,  end  judgment  was  given  in  that 
action  against  the  administratrix  by  consent,  but  the 
coiuent  order  was  not  filed  as  required  by  section  27 
of  the  Itebtors  Act»  1869. 

no  administratrix  fuUy  satisfied  this  Judgment  debt» 
and  then  pleaded  to  the  plaintiff's  action  that,  she 
had  exhanatod  the  assets  of  the  intestate,  and  had  n  o 
aaets  out  of  which  to  pay  the  plaintiff. 

Boweo,  L.J.9  gave  judgment  for  the  defendant,  and 
tiie  plaintiff  appealed. 

Mf,  Q.C.,  and  JST.  Tindal  Atkimon,  tot  the  appel- 
lant.— The  simple  contract  debt  was  merged  in  the 
Judgment  debt,  and  that  judgment  beiog  void  against 
othev  creditors  for  want  of  proper  registration,  the 
simple  oontraet  debt  is  gone,  and  the  defendant  oaght 
not  to  haye  paid  it.  Seoondly,  it  is  the  rule  at  common 
law  tbat^  after  notice  of  action,  an  administrator  has  no 
z^ft  to  pay  another  creditor  of  the  intestate.  The  rule 
in  eqnity,  which  was  to  the  contrary  efCect,  only  ap- 
pljee  to  administration  actions. 

They  cited  Gowan  w.  Wright,  35  W.  E.  297,  18 
Q*  B.  D.  201 ;  Ex  parte  Brown,  17  Q.  B.  D.  488,  35 
W.  B.  Dig.  20 ;  TolpuU  ▼.  WelU,  1  M.  ft  S.  395  ; 
J3arrie  t.  Harrie,  35  W.  B.  710 ;  In  re  Baddiffe, 
S6  W.  B.  417,  7  Oh.  D.  733. 

F'ialay*  Q'C.,  and  Forman,  for  the  respondent,  were 
2iot  called  upon  to  argue. 

Irfird  OoLEBnNiB,  O.J. — In  this  case  I  think  that  the 
judgment  of  my  brother  Bowen  was  right  and  must  be 
afHrmed.  The  action  was  brought  by  a  creditor  of  an 
inteetato  against  the  administratrix.  After  the  action 
waa  bfooght,  another  aetion  by  another  simple  oontraet 
ciedHor  of  the  intestate  was  commenced  against  the 
nAmiBiflteatrix,  and  in  that  action  judgment  was  given 
against  the  administratrix  by  consent,  but  the  consent 
csdar  ivas  not  fUed.  The  administratrix  has  satisfied 
tiinfc  jndgBunt  debt,  and  pleads  that  she  has  no  property 
cf  the  latsslate  out  of  which  to  pay  the  present  plaintiff. 
The  plaintiff  contends  tliat  the  defendant  had  no  right 

(a.)  Bqported  by  A.  P.  PaaoaTAL  Kaxp,  Esq.,  Barrister- 
at-Law. 


to  pay  the  Judgment  debt  No  doabt  under  the  Act  of 
1869  the  Judgment,  for  want  of  the  registration  of  the 
consent  order,  is  null  and  rold,  and  it  is  said  that  em 
between  the  parties  the  simple  contract  debt  on  which 
that  judgment  was,  so  to  say,  founded,  was  merged  in 
the  judgment  debt.  The  Jndgment  debt  is  a  security 
of  a  higher  kind,  and  no  doubt  that  would  be  so  as 
regards  the  parties  to  the  original  judgment.  What, 
however,  is  the  position  of  another  croditor  who  is  suing 
the  administratrix  P  The  administratrix  alleges  that  she 
has  exhausted  the  goods  of  the  intestate  in  satisfying 
the  Judgment  debt.  The  plaintiff  contends  that  thero 
was  no  debt  to  satisfy,  since  the  judgment  debt  was 
▼oid  for  want  of  registration,  and  the  simple  contract 
debt  had  been  merged  in  the  judgment  debt.  It  ia 
hardly  necessary  to  state  that  proposition  in  order  to  see 
its  fallacy.  The  Judgment  may  be  Toid,  but  that  does 
not  do  away  with  the  debt  on  which  it  is  founded. 
That  does  not  disappear  because  the  judgment  may  be 
set  aside.  The  simple  contract  debt  thereforo  remained, 
and  the  administratrix  had  a  perfect  right  to  pay  i^ 
CTen  after  the  action  was  brought.  It  is  said  that  at 
common  law  the  rule  was  that  after  action  brought  there 
could  be  no  payment  by  the  administrator,  of  another 
creditor,  but  it  is  admitted  that  for  a  very  long  time  the 
rule  in  equity  had  been  the  other  way.  The  Act  of 
Parliament  is  perfectly  clear  and  precise  that  where  rulet 
of  law  and  equity  conflict,  the  rale  of  equity  is  to  pre- 
Tail.  There  is  here  a  plain  conflict,  and  thereforo  the 
role  of  equity  must  pre?ail.  If  we  wanted  authority^ 
which  I  do  not  think  we  do,  for  such  a  proposition,  we 
should  find  it  in  In  re  Baddiffe,  where  the  principle  is 
clearly  stated  by  Jessel,  M.B.  I  therofore  think  that 
the  plaintiff  cannot  succeed,  and  that  this  appeal  most 
be  dismissed. 

Lord  EsHBB,  M.B.— In  my  opinion  this  case  may  be 
disposed  of  by  two  propositions.  A  creditor  who  alleges 
that  a  judgment  is  void  cannot  say  that  the  debt  in 
respect  of  which  it  is  given  is  swallowed  up  by  it,  and 
becomes  Told  also.  Secondly,  a  rule  of  law  says  that  an 
administrator  cannot  pay  one  creditor  of  an  intestate  in 
preference  to  another  by  whom  an  action  has  been 
bronght  A  rule  of  equity  says  that  he  can  do  so. 
Those  roles  aro,  theri^fore,  in  conflict,  and  where  rules  of 
law  and  canity  conflict,  the  Judicature  Act  provides 
that  the  rule  of  equity  shall  prevail.  I  think,  thereforo, 
that  the  payment  was  a  good  one. 

Fat,  L,  J. — I  am  of  the  same  opinion.  The  arguments 
on  behalf  of  the  appellant  are  ingenious  but  untenable.  It 
is  said  that  the  judgment  debcis  void  for  want  of  proper 
registration  under  the  Debtors  Act,  1869,  but  it  is  not 
void  as  between  the  parties  to  it,  and  therefore  the  judg- 
ment was  good  against  the  administratrix,  though  bad 
against  other  creditors.  But  it  is  said  the  simple  con- 
tract debt  was  merged  in  the  judgment  debt,  and  there« 
fore  it  also  is  void  as  against  the  creditors.  That  argu- 
ment is  fallacious.  If  the  judgment  was  void  there 
would  be  no  merger.  As  to  the  other  point  taken,  the 
provision  of  the  Judicature  Act  is  clear,  that  the  rules 
of  equity  are  to  provail  where  there  is  a  conflict.  It  was 
said  that  this  rule  affects  rights,  but  so  do  all  rules, 
and  there  is  no  exception  to  the  provision  of  the  Act 

Appeal  diemieeed. 

Salioitors  for  the  appellant,  BohJdne,  Billing,  A  Co,^ 
for  Pdgrave,  Bath. 

Solicitors  for  the  respondent,  Montagu  SawkinB. 
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OousT  OF  Appeal. 


BoBiKsoN  V,  Jsmnrs  and  Avothbb* 


GouBT  OF  Appul 


From  a  B.  Div.  Jan.  23,  S3. 

EOBIKSOH-    V.  TeNKINS  AOT)  AlfTOTHER.   (tf.) 

JfVoctioe — Interpleader — Oboses  in  aotion — STiaree^Ord. 
57,  rr.  1,  2. 

'Shares  are  ehaUek  within  the  meaning  of  ord»  67,  r. 
1^  and  therefore  an  interpleader  itatM  can  he  direoted  in 
rteped  of  them. 

Appeal  from  the  decision  of  a  Divisional  Ooort  (Lord 
Coleiidge,  O.J.,  and  Mathew,  J.}. 

Tlie  plaintife  purchased  1,000  shares  in  the  Great  Sheba 
Gold  Mine  (Limited)  in  April,  1889.  The  shares  were 
registered  in  the  company's  books  in  his  name,  and  he 
obtained  a  certificate  from  them  stating  that  he  was  the 
owner.  Afterwards,  bfing  deslroos  to  sell  them,  he  io- 
Btraoted  the  defendants,  who  were  stockbrokers,  to  sell 
tl^em  for  him,  and  gaTe  to  them  the  oertifloates  and  a 
transfer  executed  in  blank.  While  these  documents 
were  in  the  possession  of  the  defendants  they  received 
notice  from  one  Bebro  that  he  claimed  the  shares,  on  the 
ground  that  the  shares  had  been  obtained  from  him  by 
fraud  by  the  plaintiff's  vendor.  The  defendants  gave 
the  plaintifC  notice  of  this  daim,  and  refused  to  return 
the  certificate  and  blank  transfer  to  him.  The  plaintiff 
therenpon  brought  the  present  action  for  the  return  of 
the  certiflcate  and  blank  transfer.  The  defendants 
applied  to  be  allowed  to  interplead  under  ord.  57,  r.  1. 

The  master  refused  to  make  the  order,  and  on  appeal 
lield,  J.,  at  chambers  referred  the  matter  to  the 
Divisional  Court,  who  directed  the  action  to  be  stayed 
pending  the  trial  of  an  interpleader  issue  between  the 
plaintiff  and  the  claimant. 

The  plaintiff  appealed. 

T.  W.  Chitty,  for  the  plaintiff.— The  claim  is  in 
respect  of  shares,  and  there  cannot  be  an  interpleader 
with  regard  to  them  as  they  are  not  within  the  con- 
templation of  ord.  57,  r«  1  (a) :  Walter  v.  NichoUon^  6 
Dowl.  517.  The  defendants  were  the  plaintiff's  agents, 
apd  to  allow  them  to  interplead  in  respect  of  these 
dpcnments  handed  to  them  by  their  prlncipsl  would  be 
to  allow  an  agent  to  set  up  the  fue  tertii  as  against  his 
pjdncipal.  The  claimant  only  claims  the  shares  which 
are  vested  in  the .  plaintiff.  He  does  not  ask  for  the 
certificate  and  blank  transfer  in  respect  of  which  inter- 
pleader is  claimed :  Dalton  v.  Midland  Railway  Co.,  12 
0.  B.  458;  Baker^i,  Bank  of  Auetralaeia,  5  W.  R.  253, 
1  0.  B.  N.  8.  615. 

Benn  CoUine,  .Q.O,^  and  Loehnie^  for  the  defendants. 
^-T-Shares  are  chattels,  and  therefore  within  the  scope  of 
the  interpleader  order.  Although  it  is  not  permissible 
for  an  agent  to  set  up  aytis  tiriii  against  his  principal, 
7£t  he  may  interplead :  Best  v.  Hayes,  I  H.  ft  0.  718, 
1I,W.  B.  0.  L,  Dig.  71 ;  Tanner  v.  European  Bank,  14 
W.  B.  675,  L.  B.  1  Ex.  261 ;  Attenhorough  v.  London 
and  St.  Katharine's  Dock  Co.,  26  W,  B.  588,  3  0.  P.  D. 
450  ;  BoUins  v.  Fowler,  L.  B.  7  H.  L.  757,  23  W.  B. 
Dig.  238. 

*  Forles  Lankester,  for  the  claimant. 

Chitty  replied. 

Lord  EsHBB,  M.B. — In  this  case  Mefsrs.  Jenkins  ft 
^oylance  have  got  something  in  respect  of  which  the 
plaintiff  has  brought  an  action  against  them,  and  Bebro 
has  threatened  them  with  an  action.  They  say  that  they 
have  no  real  interest  in  it,  and  they  are  indifferent  as  to 
which  of  the  claimants  they  are  to  give  it  up  to,  and 
therefore  they  ask  the  court  to  allow  them  to  interplead  in 
respect  of  it.  Before  the  issue,  which  the  parties  agreed 
to  settle  is  drawn  up,  the  plaintiff  appeals  to  this  court. 

{a.)  Beported  by  A.  P.  Pbbcbval  Ebbp,  Esq.,  Barrister- 
at-Law. 


The  ground  of  the  appeal  is  that  the  court  had  no  jcii* 
diction  to  order  the  interpleader  Issue.    First,  in  ii 
argued  that  the  dispute  between  the  plaintiff  and  Bebn 
is  as  to  the  shares,   and  that  shares  are  not  thiagiia 
respect  of  which  an  interpleader  can  be  direotsd.  It  ii 
admitted,  howcTcr,  that  shares  are  ehoses  in  adUm,  M 
it  is  contended  that  they  do  not  fall  within  the  Ungosgs 
of  order  57,  which  regulates  interpleader.    Ord.  57,  r.  1 , 
says  that  relief  by  way  of  interpleader  may  be  grsatod 
in  respect  of  any  "debt,  money,  goods,  or  ofaattali." 
The  argument  of  the  appellant  is  that  we  most  restrict 
the    meaning   of    the    word    *' chattels"  to  tiBgiUs 
chattels.    I  can  see  no  authority,  nor  am  I  indined  to 
read  the  word  tangible  into  the  order.    Ohmt  in  action 
are  chattels,  and  therefore,  in  my  opiniou,  these  shsni 
are  chattels  in  respect  of  which  an  interplesder  ata  be 
ordered.    Therefore    I  think  that  that  point  fails.  Tbs 
second  point  taken  for  the  appellants  was  thir.  Eien 
if  the  blank  transfer  and  certificate,  which  are  in  the 
hands  of  the  defendants,  represent  the  shsiei,  yrt  so 
interpleader  order  can  be  made  in  respect  of  tiiem,  be- 
cause possession  of  them  was  glTen  to  the  defeadaatitt 
agents  by  the  plaintiff  as  principal,  and  thereforB  ^ 
plaintiff  has  a  right  to  demand  them  bsek  from  the 
defendants.    That  objection  certainly  seemed  to  me  to 
be  formidable  for  a  time,  because  in  an  ordinsiy  sctloa 
by  the  plaintiff  as  principal  against  the  defsDda&tiM 
bis  agents,  the  defendants  would  not  be  entitled  to  Mt  up 
the  right  of  a  third  party  to  the  ehares.    An  sgeotctt- 
not   in  such  a  case  set  vp  the  Jus  tertii  sgaisifc  bii 
principal.     The  case  is,  howcTer,  different  irhea  tbs 
defendants,  instead  of  setting  up  an.  adverse  daio,  tit 
for  an  interpleader.    That  was  determined  by  the  oaM 
of  Best  v.  ffa^ea  and  Tanner  ▼•  European  Bani,  wbem 
the  point  was  expressly  raised,  and  where  it  was  poiatod 
out  that  in  such  a  case  an  interpleader  order  n^  be 
made.     Even  if  those  cases  stood  sJone,  deabiogaildo 
to  keep  the  power  of  the  courts  as  wide  as  potable,  I 
should  have  said  .that  the  principle  laid  down  by  than 
was  right,  and  coiUd  not  be  disturbed.    The  rale  nd 
order  must  be  taken  to  have  been  made  with  s  ksov- 
ledge  of    those   decisions.      But   those  dedaiona  hife 
already    been    approved  by   the    Court   of  Appml  ^ 
Attenhorough  v.  London  and  St.  KatharineU  Didt  Cq*% 
and   therefore  that  point  also  fails.     The  thiid  pohit 
urged  upon  us  was  that  the  court  bad  no  jariadictionto 
make  the  order,  because  it  was  impossible  to  draw  ap  i 
just  and  reasonable  issue.     I  do  not  think  that  ia  soc 
The  issue  need  not  be  confined  to  the  whole  case,  asd 
need  only  contain  questions  which  a  judge  may  wffSte 
to  inform  his  mind  of  the  facts  of  the  case.    Tbatii  a 
common  ooonrrence.     Therefore  I  think  that  theie  ii  no 
ground  for  saying  that  the  court  had  no  jnrisdictioato 
make  the  order.    I  think  the  order  was  rightly  bw^ 
ahd  that  the  appeal  must  be  dismissed. 

Fbt,  L.  J. — The  circumstances  of  this  case  no  dosbt 
create  a  little  difficulty.  The  main  things  in  dispute  aic 
these  shares,  which  are  actually  Tested  in  the  plaia^ 
being  registered  in  his  name.  But  the  certificato,  whiiA 
is  the  primd  facie  evidence  of  title,  and  the  blau 
transfer  have  been  handed  by  the  plaintiff  to  the.defend- 
ants  in  order  that  they  may  sell  the  shares  for  hiflu 
Their  authority  to  fill  up  the  blank  transfer  wbieb  has 
been  ezecnted  by  the  plaintiff  ia  no  doubt  drawn  from 
him.    The  abares  are  then  claimed  by  Bebro,  and  the 


defendants  apply  to  be  allowed  to  interplead,  on 
the  order  applied  from  has,  asl  think»  been  rightly  made. 
It  was  urged  for  the  appellant  that  an  interpleads 
cannot  be  directed  in  respect  of  ehoses  in  o^^^ 
think  that  such  an  argument  is  entirely  nntenahMi 
The  order  speaks  of  "chattels,"  which  U  one  o(  tte 
largest  terms  known  to  the  law,  and  which  oartain^ 
includes  in  its  ordinary  sense  ehoses  in  action.  Bole  S 
of  order  57  requires  that  the  applicant  for  interpw*' 
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«iioiild  Btttiatj  the  oovrt  that  he  is  willinK  ''to  pay  or 
tniiBfer  the  snbject-matter  into  ooart  pr  to  dispose  of  it 
•a  the  oonrt  or  a  Judge  may  direot."  Dispoaitioo  of  a 
-chou  in  adion  is  the  eqaifalent  phrase  to  the  payment 
of  a  sam  of  money  or  the  transference  of  a  chattel. 
Thenfoie^  in  my  opinion,  the  order  dearly  contemplated 
ekotn  in  action  as  being  the  sabject-matter  of  inter- 
pleader. Then  it  is  said  that  the  shares  which*  are 
claimed  are  in  the  disposition  of  the  plaintiff,  and  not  of 
the  defendants.  I  think  that  is  special  pleading.  In 
niftimfng  the  shares  against  the  defendants,  Bebro 
«laiaia  everything  relating  to  the  shares,  including,  of 
conne,  tiie  certificate  and  blank  transfer. 

I  mntt  eonfeee  I  had  some  misgivings  on  the  question 
of  sJlowiDg  an  agent  to  eet  up  the  Jus  tertii  against  his 
piJiMipal,  but  those  misgiTings  have  been  set  at  rest  by 
tbfl  qaaea  which  have  been  cited.  ObTionsly  it  is  well 
that  the  law  should  be  so  settled,  as  otherwise  the 
defendants  would  be  exposed  to  the  risk  of  serious 
damages  being  given  against  them  in  an  action  for  oon- 


.Tben  it  is  said  that  it  is  difficult  to  settle  the  form  of 
the  issoe  because  the  claimant  claims  the  shares,  and  not 
the  certificate  and  blank  transfer.  I  think  tbere  ought 
to  be  BO  difficulty  about  it.  The  interpleader  should  go 
an  to  the  certificate  and  transfer,  whicih  will  involve  the 
ifght  to  the  shares.  It  follows,  therefore,  that  I  concur 
in  thinking  that  the  court  had  jurisdiction  to  make  the 
4Kder«  and  that  the  order  was  tightly  made. 

'ATpptal  dismiised. 

The  following  was  the  form  of  the  interpleader  issue 
40  drawn  up : — 

"  Whereas  the  above-named .  Marcus  Bebro  af^rms, 
and  the  above-named  William  James  Bobineon  denies, 
that  certain  shares,  being  Nos.  79,951  to  80,950,  in  a 
company  called  the  Great  Sbeba  Gold  Mining  Go. 
^Limited),  and  a  share  certificate  relating  to  the  said 
aharee,  smd  a  transfer  of  the  said  shares  (which  said  cer- 
tifieato  and  transfer  were  deposited  in  court  pursuant  to 
the  order  of  the  Qaeen's  Bench  Bifision  dated  the  25th 
of  November,  1889)  aro  the  property  of  the  said  Marcus 
Bebro  as  against  the  said  William  James  Eobinson. 

'  **  And  it  has  been  ordered  by  the  said  order  of  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice, 
dated  the  85th  of  November,  1889,  that  the  said  ques- 
tion shall  be  tried  in  London. 

"  Therefore  let  the  same  be  tried  accordingly." 

€6Uciton  for  the  plaintiff,  Bmiles^  Binyon,  A  Ollard. 

Solicitors  for  the  defendants,  RowdiJftB^  RawU^  <&  Co., 
for  fF.  A.  JontBf  Manchester. 

Solicitors  for  the  claimant,  .OoUiB  A  Mallam^  for 
C^UeU^  WheeUr,  A  CohheU,  Manchester. 


From  a  B.  Bir.  Oct.  26. 

OVARDIAXS    OP    THE  WiST    DeSBT  TJnIOK  V.    GvLR- 
DIAirS  OF  THE  AlCHAH  UiTioir.  (a.) 

^aar  law  —  Settlement  ^  Derivaiipe  setUement^Child 
under  eiacUen^ Divided  FarisheB  Act,  1876  (39  A  40 
Ftcl.  c  61),  s.  35. 

By  section  35  of  the  Divided  Pariihes  Ad,  1876,  it  ii 
preMed  that,  '*  if  any  child  in  the  $ection  mentumed 
ahttU  not  have  acquired  a  etttlement  for  itself,  •  .  . 
and  it  eannoi  he  shown  vihat  settlement  such  child 
•  f  •  •  derived  fwom  ths  parent,  without  inquiring 
into  the  derivative  settlement  of  such  parent,  such  child 

(d.)  Beported  by  A.  P.  Pbbcbtal  Kbbp,  Esq.',  Barrister- 
at-Law. 


.  .  .  shaU  he  deemed  to  he  setUepl  in  ths  parish  in 
which  he  or  she  toas  horn" 

Held  {following  the  interpretation  put  upon  f As  section 
hy  the  House  of  Lords  in  Guardians  of  Beigate  Union  v. 
Guardians  of  Oroydon  Union,  ante,  p.  S95,  14  App» 
Ocu.  465),  that  this  did  not  apply  to  the  case  of  a  child 
under  the  age  of  sixteen. 

A  pauper  under  the  age  of  siaeteen  having  leeome 
chargeable,  the  settlement  of  his  deeectsed  father  could 
not  be  ascertained,  and  the  settlement  which  he  derived 
from  his  mot?ier  could  not  be  shown  witfiout  inquiring 
into  her  derivative  settlement. 

Held,  that  the  section  did  not  prohibit  the  inquiry , 
hit  that  he  took  his  niother*s  settlement,  and  not  his  own 
birth  sdUemmt, 

Appeal  from  the  decision  of  the  Queen's  Beaoh 
Division  (Field  and  Wills,  JJ.)  on  a  case  stated  by 
quarter  sessiont. 

It  appeared  that  Arthur  John  Helme  was  a  pauper 
lunatic,  and  was  the  legitimate  son  of  E.  W.  Helme, 
deceased,  and  Mary  EUzibetb,  his  wife,  and  was  born  on 
the  16th  of  October,  1873,  in  the  township  of  Everton, 
in  the  West  Derby  Union.'  E.  W.  Helme,  who  died  in 
the  year  1877,  never  acquired  any  settlement  in  his  own 
right,  and  his  birth  settlement  could  not  be  ascer- 
tained. 

Mary  Elizabeth  Helme,  the  mother  of  the  pauper,  was 
born  in  the  parish  of  Llandisllio  in  the  LlanfylUn 
Union  on  May  29,  1841.  She  was  the  daughter  of  one 
Eiohard  Boberts,  who  in  1847  acquired  a  settlement  in 
the  Llanfyllln  Union.  She  lived  with  her  father^until 
she  was  sixteen  years  of  age,  when  she  went  to  serTice, 
and  she  never  acquired  any  settlement  in  her  own  right 
either  before  her  marriage  or  since  the  death  of  her 
husband. 

Arthur  John  Helme  became  chargeable  in  the  Atoham 
Union  on  July  26,  1886,  being  then  under  the  age  of 
sixteen  years.  The  court  of  quartsr  sees  Ions  for  the 
county  of  Salop  adjudicate^  his  settlement  to  be  in  the 
West  Derby  Union.  The  guardians  of  that  union  con- 
tended  that  he  was  settled  in  the  Llanfyllln  Union  in 
right  of  his  mother's  birth  settlement,  but  the 
Difisional  Court  upheld  the  decision  of  the  quarter 
sessions,  on  the  ground  that  it  could  not  be  shown 
what  settlement  he  derived  from  his  mother  without  in- 
quiring into  her  derivative  settlement,  and  that,  as  he 
bad  not  acquired  a  settlement  for  himself,  he  must  be 
deemed  to  be  settled  in  the  parish  of  Evertoo,  in  the 
West  Derby  Union,  in  which  he  was  born. 

The  guardians  of  the  West  Derby  Union  appealed. 

J  elf,  Q.C.,  F.  Marshall,  and  Rohrweger^  tot  the 
appellants. — ^The  decision  in  Guardians  of  Beigate 
Union  v.  Guardians  of  Oroydon  Union,  ante,  p.  895, 
14  App.  Oas.  465,  has  put  a  new  construction  on  the 
whole  of  section  35  of  the  Divided  Parishes  Act.  The 
third  danse,  forbidding  an  inquiry  into  derivative 
settlements,  has  been  held  in  that  case  not  to  apply  to  a 
child  under  the  age  of  sixteen  years.  The  words  In  It 
**  any  child  in  this  section  mentioned "  refer  only  to 
children  above  the  age  of  sixteen.  Therefore,  In  this 
case,  there  is  no  objection  to  the  inquiry  into  the 
derivative  settlement  of  the  mother,  and  the  pauper 
must  be  deemed  to  be  settled  in  the  Llanfyllin 
Union. 

Bowen  Rowlands,  Q,C.,  Poland^  Q-C,  and  Gunning" 
ham  Glen,  for  the  respondents.— No  doubt  some  of  the 
language  of  Lord  Watson  in  the  House  of  Lords  in 
Reigdte  Union  v.  Croydon  Union  supports  the 
appellants*  contention,  but  it  was  not  material  to  that 
decision,  and  must,  therefore,  be  treated  as  obiter,  nor  is 
it  repeated  by  any  other  of  the  lords  who  gave  Judgment 
in  that  < 


Lord  EsKBB,  M.B.^The  question  in  this  case  is  as  to 
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the  trne  oonBtraotion  of   aaotion  35  of  the    Divided 
Parishes  Aot,  and  as  to  its  application  to  the  faots 
before  as.    The  section  is  one  which   has  given  the 
oonrts  a  great  deal  of  trouble.    It  has  been  considered 
by  Tazioas  tribunals  under  various  aspects,  and  Judges 
have  been  bj  no  means  unanimous  in  the  views  they 
have  taken  of   it.      Under    those   circumstances    this 
court  expressed  the  hope,  when  we  heard  that  several 
similar  oases  were  going  to  the  House  of  Lords,  that  the 
House  of  Lords  would  construe  the  whole  section,  and 
then  apply  it  to  the  cases,  so  that  the  courts  might  know 
the  view  taken  by  the  House  of  Lords  as  to  the  con- 
struction of  the  whole  Act.    Accordingly,  the  House  of 
Lords  heard  all  the  oases  before  them  most  elaborately 
argued,  and  then  they  took  time*  to  consider    their 
Judgments.     After  careful  consideration,  Judgment  was 
delivered  by  four  learned  lords.    The  practice  in  the 
case  of  reserved  Judgments  in  the  House  of  Lords  Is 
well  known.    Each  lord  considers  the  matter  separately, 
and   then  they  interchange  their  Judgments,   so  that 
before  judgment  is  delivered  each  lord  has  had  the 
opportunity  of  reading  the  Judgments  of  all  the  others. 
If,  therefore,  there  is  anything  in  the  Judgment  of  any 
one  lord  with  which  the  other  lords  do  not  agree,  they 
say  so  when  they,  deliver  Judgment,  and  if  they  do  not 
•ay  so  they  must  be  taken  to  agree.  In  the  Croydon  and 
Beigate  east.  Lord  Watson  delivered  the  most  elaborate 
judgment,  but  there  is  no  doubt  that  his  Judgment  had 
been  read  by  all  the  other  lords,  and  if  they  had  dis- 
agreed with  it  they  would  have   said  so  when  they 
dielivered  their  Judgments.    Lord  Mtzgerald  expressly 
says  that  he  does  agree  with  it,  and  the  Lord  Obaucellor 
must,  I  think,  be  taken  to  do  so.     Nor  does  Lord 
Macnaghten  express  the  slightest  difference  from  the 
judgment  of  Lord  Watson.    In  my  opinion  he  adopts 
and  agrees  with  it,  and  then  he  adds  another  reason  of 
his  own  for  the  view  he  takes  of  the  section.   But  giving 
an  additional  reason  is  not  dissgreement  with  Lord 
Watson's  Judgment    Therefore,  I  think  the  Judgment 
of  Lord  Watson  must  be  taken  to  be  the  Judgment  of 
the  House  of  Lords.     It  lays  down  the  view   that  they 
take  of  sections  84  and  35  of  the  Divided  Parishes  4ct, 
and  that  view  will  be  adopted  by  us  in  all  future  cases. 
Lord  Watson  says  in  terms  that  the  words  **  any  child 
,in  this  section  mentioned"  in  the  latter  part  of  section 
35,  do  not  apply  to  a  child  under  the  age  of  sixteen,  and 
that  such  a  child  is  dealt  with  by  the  two  first  paragraphs 
of  the  section.    It  is  admitted  that  it  we  adopt  that 
view  of  the  section,  the  present  appellants  must  succeed, 
but  it  is  contended  that  we  are  not  bound  to  adopt  that 
view,  because  the  remarks  of  Lord  Watson  were  not 
necessary  to  the  decision  of  the  cases  before  him.    In 
ny  opinion  it  would  be  disloyal  to  the  traditions  and 
rules  of  practice  of  this  court  if,  after  having  asked  the 
House  of  Lords  to  interpret  the  whole  section,  we  were 
to  disregard  that  interpretation  when  it  was  given.    It 
would  be  wrong  for  us  to  do  so.    Therefore,  I  bow  to 
the  interpretation  put  upon  the  section  in  the  House  of 
Lords.    I  disregard  everything  that  has  been  said  upon 
the  section  prior  to  that  interpretation,  and,  accepting 
that  interpretation,  I  hold  that  this  case  is  decided  by 
it,  and  that  the  contention  of  the  appellants  is  tight. 

LiKDLBT,  LJ*.— I  am  of  the  same  opinion.  Before 
these  cases  went  to  the  House  of  Lords  there  were  a 
number  of  conflicting  decisions  on  the  section,  which 
were  most  diificult  to  reconcile.  Few  modem  Acts,  in 
fact,  have  given  rise  to  more  discussion  than  this  Divided 
Parishes  Act.  ,Now  the  House  of  Lords  have  inten« 
tlonally  put  an  interpretation  on  this  difficult  section 
which  should  be  a  guide  to  us  and  other  courts.  I 
think  that  it  would  be  wrong  for  us  to  refuse  to  carry 
that  interpretation  into  effect.  On  that  interpretation 
it  is  admitted  that  this  appeal  must  be  allowed,  and  I 
think  that  it  is  our  duty  to  adopt  that  interpretation, 
and  to  say,  therefore,  that  this  appeal  succeeds. 


LoFBS,  L. J.— I  concur.    I  think  the  case  is  mtiidy 
governed  by  the  decision  of  the  House  of  Lords. 

Appeal  aUowed, 

Solicitors  for  the  appellants,  Sharpe^  Parktrtf  k  Co., 
for  Cleaver,  Holden,  db  Co.,  Liverpool. 

Solicitors  for  the  respondents^  Pofsrson,  Snowy 
Bloxam,  db  Kinder,  for  J.  HawUy  Edward^  Shreti- 
bury. 


3Qts9  (Eourt  of  i(u0tice. 


Babbxti  v.  Dat. 
Day  v.  Fosikr.  (a.) 

Patent —  ThreaU  for  infringement — AM>n  for  ihfm%t' 
menU—Action  for  injunction  to  restrain  tkreett^ 
**  Person  aggrieved  "  by  threate^^Stay  of  proeuii^ 
--PatentB,  Designs,  and  Trade^Martn  Ad,  188S  (46 
A  4n  Vict.  e.  67),  s.  32—^1001  of  Supreme  €wri, 
1883,  ord.  25,  r.  4. 

!>.,  the  patentee  of  an  invention,  who  had^roMF. 
an  exdueivB  licence  to  use  the  invention  on  paiffHmi  of 
royaUiee,  on  the  nth  of  December,  1888,  threakmi  F. 
with  legal  proceedings,  on  the  ground  that  F,  vm  nmsr 
faeturing  articUi  which  infringed  the  patent  wUkd 
paying  royalties  therefor,  and,  on  the  24fA  of  April,  1889, 
commenced  an  action  against  F.  for  an  infun^itmio 
restrain  the  manufacture  of  such  articles,  except  eeiftd 
to  the  terms  of  the  licence.  F.  denied  that  the  oHidet 
were  an  infringement  of  D*s  patent,  and  alleged  M 
they  were  manufactured  under  B,  and  S.^8  pcrfes^  ef 
which  F.  was  also  licensee.  B.  and  E.,  as  "pernu 
aggrieved  "  by  D.'s  threats  against  F.,  their  IfJBUU, 
on  the  l(Uh  of  August,  1889,  commenced  an  adiosfor 
an  injunction  to  restrain  D,  from  threatening  F-t  end 
for  damageSm  Summonses  were  then  taken  out  by  D»  f^r 
a  stay  of  proceedings  in  the  action  againet  Ufs  ftjf  o* 
and  E.,  and  by  B.  and  E.  for  a  stay  of  proceed^  » 
the  action  of  Z>.  against  F.  until  their  action  agMnd  J), 
had  been  heard. 

'  Hdd,  on  tAe  hearing  of  the  two  summonses,  (hat  tie 
action  of  D.  against  F.  was  an  action  for  infringtmest 
brought  with  due  diligence  within  tJie  proviso  to  eedles 
32  of  the  Patents  Act,  1883  ;  and  that  there  waenoasts 
of  action  for  the  action  of  B.  and  E.  against  D.;  ^ 
that  all  further  proceedings  in  that  action  must  he  dsffit* 


Adjourned  buiuH«vu<*««. 

Joseph  M.  Day,  the  defendant  io  the  sotjoe  of 
Barrett  and  Elers  v.  Day  and  the  plaintiff  in  the  sotbmtf 
Day  V.  Foster,  was  the  owner  of  a  patent  granted  oa  ne 
3l8t  of  December,  1885,  for  "an  improved  bottls  w 
aerated  liquids";  and  on  the  13th  of  Aagast»  l88oi 
be  granted  to  Foster,  the  defendant  i]|  the  a^. 
Day  V.  Foster,  an.  exclusive  licence  to  make  and  sell  ^ 
portion,  called  the  *<  trigger  opener,"  of  hisinventi«f » 
a  royalty  of  one  shilling  per  gross,  payable  ^^^''^'^ 
The  licence  provided  that  Foster  shoold  not  ois  ^ 
••  trigger  opener  •*  otherwise  than  in  accordance  «**"• 
licence,  and  should  not  at  any  time  dispute  the  nim 
of  Day's  patent.  . 

Messrs.  Barrett  and  Elers,  the  plaintiffs  in  the  actioa  oi 
Barrett  and  Elers  v.  Day,  were  the  owners  by  way « 
assignment  of  a  patent  called  the  Barrett  and  Yeaef 
Patent,  granted  on  the  2nd  of  November,  1887,  for  »• 
provements  relating  to  means  for  facilitating  the  opesttf 

(a.)  Reported  by  J.  Tbustbax,  Esq.,  Barriste^•t.W. 
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of  JntemaUy  stoppeied  bottles  for  aerated  and  other 
Uqnida,"  It  appeared  from  the  efidenoe  that  Barrett 
and  Elen  granted  to  Footer  an  excloaiTe  lioence  to  lue 
their  patent  in  November,  1888 ;  bat  the  formal  aaeign- 
ment  of  the  patent  to  Barrett  and  Elere  was  onlj  ezeooted 
on  the  11th  of  January,  1889,  and  the  lioence  to  Foster 
was  obJIj  eiaonted  on  the  17th  of  Jannary,  1889. 

In  1888  Daj  obtained  information  that  Foster  was 
nannfaetnring  **  trigger  openers  "  for  which  he  was  not 
pajing  royaltj,  of  a  pattern  for  which  Foster  had  ap- 
pHod  for  a  patent,  bat  which  Day  alleged  were  made  in 
aooordanoe  with  his  patent;  and  Day's  solicitor  wrote 
with  reepect  thereto  on  the  25th  of  NoTember,  1888. 
In  reply  Day's  solicitor  reoeiTed  a  letter  from  Foster's 
•oUaitora  stating  that  Foster  woold  proteot  himself  under 
hie  own  patent  and  under  a  patent  of  Barrett  and  Yarley, 
whJefa  was  the  first  intimation  Day  reoeived  of  the  exist- 
enee  of  Barrett  and  Yarley's  patent. 

On  the  17th  of  December,  1888,  Day's  solicitor  wrote 
to  Footer's  solicitors  as  follows :  *'  It  was  only  on  Satur- 
day laat  that  my  client  was  enabled  to  procure  a  copy  of 
Jfeeara.  BameU  (meaning  Barrett)  and  Yarley's  spedfloa- 
tlon*  It  is  clearly  an  infringement  apon  his  patent.  I 
ihoBgfat  it  right  to  have  this  matter  investigated  before 
pRMseeding.  I  have  now  only  to  notMj  to  you  that»  in 
the  notion  against  your  clients,  claims  will  be  made  in 
napeofc  of  this  patent.  I  think  it  is  only  right  to  inform 
yon  of  this  before  the  writ  is  issued." 

Keasra.  Gard,  Hall,  &  Book,  Foster's  solicitors,  alao 
acted  for  Barrett  and  Elers,  who  assisted  Footer  against 
Day  ;  and  they  wrote  on  behalf  of  Barrett  and  Elers 
leqolring  Day  to  withdraw  his  threats  to  proceed 
apdnat  Footer  or  to  commence  an  action  to  make  them 
good,  and  ealling  attention  to  section  32  of  the  Patents 
Ael»188d. 

On  the  24th  of  April,  1889,  Day  commenced  his 
aotioB  against  Foster,  and  by  his  statement  of  claim, 
deUveied  on  the  29th  of  June,  alleged  as  follows :— • 
''The  defendant  has  mannfactared  and  sold  trigger 
openers  dHZsring  only  colourably  from  those  made  in 
aoeordaaoo  with  the  plaintiff's  letters  patent,  and  has 
lefnoed  to  pay  royalties  thereon,  alleging  as  his  reason 
that  the  trigger  openers  so  manufactured  and  sold  were 
auda  aoocxrdingtoan  alleged  invention  comprised  in  certain 
lettera  patent  granted  to  Henry  Barrett  and  John  James 
Ysrley,  and  are  not  within  the  privilege  granted  by  the 
plahitiffe  letters  patent  or  affected  by  the  said  licence. 
The  trigger  openers  made  according  to  the  alleged  inven- 
tloii  of  the  said  Measrs.  Barrett  and  Yarley  do  not  differ  in 
«Dj  material  respect  from  the  trigger  openers  protected 
hj  the  plafantiff's  said  letters  patent";  and  he  daimed 
"(l)  a  deelaration  that  the  said  trigger  openers  in  respect 
of  whioh  the  defendant  ref  ases  to  pay  royalties  are  com- 
priaed  within  the  plaintiif  s  said  letters  patent,  and  that 
the  defendant  is  liable  to  pay  royalties  io  respect  thereof, 
in  aceordanoe  with  the  said  lioence ;  (2)  an  injunction 
to  restrain  the  defendant  from  making  or  vending  (ex- 
cept snbjeet  to  the  terms  of  the  said  lioence)  trigger 
openers  made  in  accordance  with  the  description  con- 
tsdned  in  the  spedflcation  filed  under  the  said  letters 
patent  granted  to  Barrett  and  Yarley,  or  only  ooloarably 
from  the  trigger  openers  manufaotured  in 
with  ttte  plaintiffs  letters  patent;  (8)  an 
onnt  of  the  royalties  due  to  the  plaintiff  from  the 
dnffcmdnnt  under  the  said  licence." 

In  hia  defence  Foster  stated  that  he  had  duly  ac- 
eovnted  for  all  royalties  due  to  Day  under  his  licenoe, 
i  admitted  that  he  had  manufactured  trigger  openers 
Barrett  and  Elers'  patent,  but  denied  that  they 
■n  infringement  of  Day's  patent.    This  defence 
I  not  deUvered  nnta  the  24th  of  October,  1889. 
On  the  16th  of  August,  1889,  Barrett  and  Elers  issued 
wnit  agafaiat  Day  for  an  injunction  restraining  him 
om  threatening  to  take  proceedings  against  persons 
saniaeturing,  usiag^  or  selling  his  invention ;  and  on 


the  2ith  of  October,  1889r^hey  delivered  their  state- 
ment of  ddm,  hi  which  they  alleged  that  Day  had 
threatened  Footer  with  legal  proceedings  in  respect  of 
an  alleged  infringement,  and  that  they  had  suffered 
damage  by  reason  thereof;  that  they  themsdves  had 
manufactured  articles  substantially  the  same  as  those 
manufactured  by  Foster  under  Barrett  and  Yarley's 
patent;  that  Day  had  refused  to  join  them  as  defend- 
ants in  his  aetion  agdnst  Foster,  or  to  allow  Foster  to 
contest  the  vdidity  of  Bay's  patent ;  that  Foster's 
manufacture  was  not  an  infringement  of  Day's  rights, 
because  (1)  it  was  not  an  infringement  of  Day's  patent, 
and  (2)  Day's  patent  was  bad;  and  they  claimed  an 
hijunction  restraining  Day  from  threatening  Foster, 
damages,  and  costs.  * 

On  the  31st  of  October,  1889,  Day  took  out  a 
summons  in  the  action  of  BarreU  and  EUr$  v.  Day, 
asUng  that  all  proceedings  therein  might  be  stayed  %■ 
and  on  the  2nd  of  November.Fo8ter  took  out  a  summons 
asking  that  all  proceedings  ia  the  action  of  Day  v. 
Foater  might  be  stayed  untU  the  action  of  BarreU  and 
EUr%  V.  Day  had  been  tried.  These  two  summonses 
now  came  on  for  hearing. 

The  Patents,  Designs,  and  Trade-AIarks  Act,  1883,  s. 
32,  provides  that  "  where  any  person  claiming  to  be  the 
patentee  of  an  invention,  by  droulars,.  advertisements, 
or  otherwise,  threatens  any  other  person  with  any  legel 
proceedings  or  liability  in  respect  of  any  alleged  manu-^ 
factnre,  use,  sole,  or  purdiase  of  the  invention,  any 
person  or  persons  aggrieved  thereby  may  bring  an 
action  against  him,  and  may  obtain  an  injunction 
against  the  continuance  of  such  threats,  and  may 
recover  such  dsmage  (if  any)  as  may  have  been  sus- 
tained thereby,  if  the  alleged  manufacture,  use,  sde,  or 
pnrohaee  to  which  the  threats  related  was  not  in  fact 
an  infringement  of  any  legal  rights  of  the  person 
making  such  threats ;  provided  that  this  section  shall 
not  apply  if  the  persdu  making  such  threats  with  dae 
diligeaoe  commences  and  prosecutes  an  action  for  in* 
fringement  of  his  patent" 

OozenS'Sardy,  Q.O.,  and  Chadwyck  Heahy,  for 
Day.— The  action  of  BarreU  and  Eter$  v.  Day  ought  to 
be  stayed,  on  the  ground  that  there  is  no  oaase  of 
action.  The  action  of  Day  v.  FoiUr,  whioh  raises  the 
queetion  of  infringement  by  Foeter  of  Day's  patent,  is 
an  action  honestly  brought  with  reasonable  diligence 
agdnst  the  person  threatened,  and  satisfies  the  proviso 
of  secUon  32  of  the  Act  of  1883:  OhaUmder  v.  Boyle, 
36  W.  B.  357,  36  Ob.  D.  426.  Therefore,  Barrett  and 
Elers  have  no  canse  of  action  against  Day.  The  ques- 
tion rdsed  in  Day  v.  Fa$ter  is  whether  what  Foster  has 
been  doing  is  an  Infringement  of  Day's  patent  In .  his 
affidavit  Foster  states  that  be  is  willing  to  be  bound  by 
the  dedrion  in  BarreU  and  Elere  v.  Day.  He  does  this 
because  he  is  precluded  by  the  terms  of  his  lioence  from 
Day  from  contesting  the  validity  of  Day's  patent,  but 
its  vdidity  can  be  contested  in  BarreU  and  Elere  v.  Day. 
Day's  patent  has  been  granted  for  four  years,  and  no 
one  has  contested  its  vdidity,  so  that  it  must  be  regarded 
as  vdid,  and  Day's  ddm  is  a  hand  fide  claim  :  Wren  v. 
WeOd,  L.  E.  4  Q.  B.  730,  17  W.  B.  0.  L.  Dig.  91 ;. 
Hahey  v.  Brotherhood,  29  W.  E.  9,  30  Ibid.  279,  16 
Oh.  D.  514,  19  Ibid.  386.  [They  also  referred  to 
DritMd  Lineeed  Oake  Oo.  v.  Waterloo  MOU  Oo.,  34 
W.  B.  360,  31  Oh.  D.  638;  Combined  Weighing  and 
Advertieing  Co.  v.  AtOomatic  Weighing  Machine  Co,, 
ante,  p.  233,  42  Oh.  D.  665.]  The  action  of  BarreU  and 
Elere  v.  Day  should  be  stayed  as  frivolous  and  vexatious  ; 
Eules  of  Ooart,  1883,  ord.  25,  r.  4. 

mMouUon,  Q,C.,  and  Thomae  TerreU,  for  Barrett  and 
Elers,  and  Foster.— Barrett  and  Elers  have  a  good  cause  of 
action,  as  Day's  threats  against  Foeter  injure  them, 
and  Day  will  not  join  them  as  co-defendants  with 
Foeter,  so  as  to  enable  them  to  conteet  the  talidl^  of 
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Day'a  patent,  although  thej  have  also  manafaotared  the 
articles  Day  complaina  of  as  an  infriogement  of  his 
patent:  Comhined  Weighing  and  Adveriiiing  Co,  t. 
AtUommtie  Weighing  Machine  Co.  The  action  of  Day 
T.  FoBter  is  not  an  action  lor  infringement  within  the 
proTiso  to  section  38  of  the  Act  of  1883.     It  does  not 

'  take  away  the  caose  of  action  of  Barrett  and  Elers,  and 
their  action  is  not  fritolous  or  Tezatious*     The  dase 

'  differs  from  OhaUender  ▼.  Royh,    Bat  instead  of  stay. 

t  ing  Day  t.  Foster  nntil  Barrett  and  EUte  ▼.  Day  is 

•  decided,  both  actions  might  be  heard  together. 

North,  J.,   stated  the  facts,  and  proceeded: — ^With 
regard  to.  the  yalidity  of  Day's  patent,  it  is. now  four 
years  old,   and  as  no  prooeeding  has  been  taken  by 
Barrett  and  Elers,  or  by  Barrett  and  Yarley,  or  anyone 
<  elee,  to  hare  it  re? oked,  I  most  for  present  purposes 
treat  it  as  valid,  according  to  the  judgments  in  Wren  v. 
Weild,  and  Haluy  ▼.  BrotherhifOd,    Foster  does  not 
allege  that  it  is  invalid.    The  law  estops  him  from  doing 
so  as  a  licensee,  and,  moreover,  he  has  contracted  that 
he  will  not  at  any  time  dlipute  its  validity ;  and  the 
complaint  that  Day  -will  not  allow  Foster  to  do  what  he 
has  not  attempted  to  do,  and  has  expressly  contracted 
not  to  do,  is  absurd.    Then  as  to  the  question  whether 
what  Foster  has  done  is  or  is  not  within  Day's  patent, 
that  is  the  very  thing  which  has  to  be  decided,  and  will 
be  decided  in  the  action  of  Day  v.  Fo&ter.     If  it  is  not 
within  Day's  patent  that  action  will  fail ;  but  if  it  is, 
there  is  no  reason  why  it  should  not  be  dedded  against 
Fester  alone.    Day  could  not  Join  Barrett  and  Elers  as 
defendants   in   that  action,  for  he   has   no  cause   of 
action  against  them  for  what  Foster  has  done*    The  fact 
that  Barrett  and  Elers  have  a  patent  for  a  thing  which  it 
made,  would  be  an  infringement  of  D^y's  prior  patent, 
would  not  justifyan  action  for  infringement  by  D«y  against 
Barrett  and  Elers;  that  was  laid  down  in  the  judg- 
ements of  Ootton  and  Bowen,  L.J J.,  in  OhaUmder  v.  Royle. 
It  is  true  that  Barrett  and  Elers  allege  for  the  first  time 
in  their  statement  of  claim  that  they  have  themselves 
manufactured  and  sold  articles  substantially  the  same  as 
those  claimed   by  Foster  to  be  manufactured    under 
Barrett  and  Yarley's  patent,  but  they  give  no  details  or 
admissions  as  to  the  nature  of  such  articles,  or  as  to  the 
.time  or  extent  of  their  manufacturci  and  Foster  has, 
.ever  since  November,  1888,  had  a  licence  from  them, 
which  their  counsel  tells  me  is  an  exclusive  one.    But, 
however  this  may  be,  there  is  no  possible  ground  upon 
jwhich  I  can  hold  that  Day  is  bound  ^  combine  in  one 
action,  bis  daim  against  Foster  in  respect  of  the  manu- 
facture and  sals  of  certain  articles,  and  any  claim  he 
may  have  against  Barrett  and  Elers  in  respect  of  the  manu- 
facture or  sale  by  them  of  other  articles.    Nor  can  I 
hold  it  unreasonable  that  Day,  who  is  duly  prosecuting 
an  action  against  Foster  for  what  Day  alleges  to  be,  but 
which  Barrett  and  Elers,  and  Foster,  all  deny  to  be,  an 
infringement  of  Day's  patent,  should  wait  the  result  of 
that  action   before    commencing    proceedings    against 
other  alleged  infringers  in  respect  of  similar  infringe- 
ments.   The  only  ground  of  complaint,  therefore  (if 
any),  which  Barrett  and  Elers  have  against  Diy  is  in 
respect  of  his  solicitor's  letter  to  Foster's  solicitors  of 
the  17th  of  December,  and  the  question  is  whether  that 
letter  gives  Barrett  and  Elers  any  ground  for  commencing 
or  further  prosecuting  their  action  against  Day.    It  is 
scarcely  disputed    that    no    such    action    could  have 
:  been  brought  before  the  passing  of  the  Patents  Act  of 
*  1883.     That  letter  was  written  to  Foster's  advisers  as  a 
fair  warning  that  Day  4id  not  accept  the  excuse  put 
forward  by  Foster  as  a  justification  of  what  he  had  done, 
and  that  Day  would  assert  his  right  by  action ;  and  the 
ooDoluding  words  of  the  letter,  **  I  think  it  only  right  to 
infoiBi  you  of  this  before  the  writ  is  issued,"  are  exaotiy 
what  it  was  right  Day's  adviser  should  say  before  entering 
into  litigation.    According  to  the  decision  in   Wren  v. 


WiOd,  which  was  approved  in  HoJsey  v.  Brotter&osd; 
Barrett  and  Elers  could  only  have  sueceeded  in  aasrtim 
founded  upon  that  letter  if  they  could  prove  afirMtlfsly 
that  Day's  claim  was  not  a  lond  fi4A  olsim  in  lapport  of 
a  right  which,  with  or  without  oauM,  he  bsliefsd  bs  \A, 
but  was  a  miM  fAe  and  malidons  attempt  to  ininn 
them  by  asserting  a  dalm  of  right,  which  hs  knsv  to 
be  without  any  foundation;  and  no  such  osas  ii sug- 
gested by  the  pleadings. 

The&ona>i<^es  of  Day's  action  is  not  obaUsnged,  ssi 
no  attempt  was  made  before  me  to  show  tint  te 
articles  manufactured  by  Foster  are  so  entirely  oaMds 
Day's  patent  that  there  is  no  reasonable  and  pioMIs 
cause  for  Day's  allegation  that  such  artidlss  sreiaii- 
f ringement.  But  does  the  32nd  section  of  ths  Pstasli 
Act,  1883,  give  Barreti;  and  Elers  any  right  of  setin 
against  Day  in  respect  of  that  letter  P  Jadg«shs?s  fw 
quently  expressed  strong  opinions  as  to  ths  piopfsty 
and  fairness  of  warning  an  opponent  by  lettw  of  ii- 
tended  proceedings  against  him  before  mil^  iitB 
litigation,  and  in  Wrtn  v.  FFteW,  and  in  flalsqfT. 
BnAherUod,  before  the  Master  of  the  B<»Uii,«li?' 
marks  were  applied  to  patenteea  about  to  »«  •Nm»- 
f  ringers.  Bot  it  has  been  held  by  Bscon,  V.a,  is  tt» 
case  of  Drijlitld  Linettd  Cake  Co.  v.  FfofcWw  m 
Co.,  and  by  Kekewich,  J.,  in  the  case  of  (MM 
Weighing  and  Advertising  Co.  ▼.  AiUoiMtM^  W^mji 
Machine  Co.,  that  such  a  letter  by  a  patenfcsa  •  lOlUtor 
to  an  alleged  infringer  or  his  solicitor,  thfwtanlsgM 
action  for  infringement,  does  give  a  came  d  m«J 
nnder  this  section,  and  I  fear  this  wiU  havs  ths  «ft« 
of  preventing  a  patentee  from  adopting  ths  ««»•*" 
pointed  out  to  be  fair  and  reasonable,  and  *»»*»**? 


and  to  hold  that  the  letter  of  the  17th  of  Doesobcr  fit* 
a  cause  of  action  to  any  ''persons  aggrieved ttwtrtf. 
That  section,  however,  conUins    a  proviso  "^  «»•?■ 
which  qualifies  the  whole  section :  "  Frorided  tbit  Wi 
section    shall  not  apply   if  the   person  msBng  nm 
threats,  with  due  diligence  commenoes  and  P«***J{?  * 
action  for  infringement  of  his  patent."    If.  "f^ 
Day  has,  by  his  proceedings  in  Day  v.  iVwtof,  b»J«M 
himself  within  that  proriso,  there  is  no  ground  olssnsn 
against  him  under  section  33.     It  is  said  thst  wyi 
action  is  not  an  action  for  infringement  withisthegw- 
riso.    It  is  the  only  action  or  pcooeedlog  with  mp«« 
to  which  Day  h»s  used  any  threat,  and,  unle*  it » « 
action  for  infringement,  I  do  not  see  how  ths  ^""f  " 
bring  it,  gives  a  right  of  action  under  ssctloa  %  •• 
that  section  only  appUos  to  cases  in  which  a  prtjnw 
of  an  invention  has  used  threats  witii  respect  to  ss  lUSBia 
manufacture,  use,  sale,  or  purchase  of  «  *;f^*|T|    \ 
which  is  not  in  fact  an  infringement.    U  the  sw»    i 
is  not  one  for  infringement  of  a  patent,  it  U  diffl»n  » 
see  how  a  threat  to  bring  it  can  be  a  threat  in  raapegw 
something  done  which  is  asserted  to  be  an  jJ«^f«*JIJv 
of  it,  which,  according  to  Bowen,  KJ.,  in  CAfl«»«rf. 
BoyU,   is    requisite    to  make  the    »«>tton  appW|» 
Again,  Foster  treats  it  as  an  action  for  in™J'JJJ^ 
for  he  sets  up,  by  way  of  defence,  that  the  ««*•  * 
has  manufactured  are  not  an  infringement,  snd  w™ 
affldarit  he  says  that  the  sole  question  in  Day  y^^ 
is,  whether   articles   manufactured   under  ^f"**  *? 
Varley's  patent  are  or  or  are  not  within  D*TJ  P«*«^ 
Also  Barrett  and  Elers,  in  their  sUtement  of  dsiBi,"^ 
that  the  proceedings  threatened  were  in  respsct  «■ 
alleged   infringement;    and    plead,  by  W  «*  J^ 
thereto,  that  what  Foster  did  was  not,  in  fiot,  sn^ 
fringement.      I   liold  tiiat  Day's  action  is  •VjT" 
for  Infringement  within  the  section.    Day  U  a  j*"J^ 
whose  patent  is  deariy  valid  against  Foster,  *«»^*^  "J? 
under  his  patent,  the  sole  right  to  make  and  »«»*2. 
ticular  article,  and  he  sues  Foster  for  making  saa  ■» 
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big  that  •rticle*  That  certainly  looks  yerj  like  an  action 
for  infringement;  But  it  is  argued  that  it  is  not  saoh, 
beeaiue  Foster  has  a  licence  from  Day  to  make  and  cell 
mich  artieles,  and,  therefore,  cannot  be  sued  for  inf  rings - 
ment.  I  do  not  see  how  this  would  prevent  the  action 
beiog  one  for  infringement,  though  it  might  give 
Tlofiter,  if  that  were  all,  a  good  ground  of  defence. 

It  ia  argued  that  Day  does  not  ark  for  relief  on  the 
footing  that  Foster  is  making  and  selling  what  he  has  no 
Tight  to  mike  and  sell,  but  only  for  payment  of  royalty 
upon  the  footing  of  the  lioenoe.  But  it  is  necessary  to 
look  at  the  whole  case.  The  defence  that  Foster  sets 
up,  and  that  Barrett  and  Elers  also  set  up  for  him  in 
their  statement  of  claim,  is  not  that  Foster  is  protected 
bj  bis  iioenoe,  but  that  the  licence  has  nothing  to  do 
with  the  matter,  and  no  royalty  is  payable  under  it,  be- 
oaaee  the  articles  are  not  made  under  the  licence,  &nd 
aie  not  witfalB  Day's  patent ;  and  that  is  the  question  to 
be  <|eoidad.  If  Foster  fails,  it  will  be  because  he  has 
initinged  Day's  rights.  He  might  have  had  a  good 
defence  if  he  had  relied  upon  the  lioenoe,  paying  the 
royalty.  But  he  has  refused  to  pay  the  royalty,  and  he 
«9Uiot  and  does  not  attempt  to  say  that,  if  the  mann- 
laetare  voald  have  been  an  infringement  but  for  that 
lieence,  the  licence  prevents  it  from  being  so.  The 
lioenee  Is  merely  a  licence  to  make  the  articles,  paying 
the  royalty ;  and  when  Foster  repudiates  all  obligation 
to  pay  the  royalty  he  cannot  rely  upon  the  licence  aa  a 
Juitiftcation  for  the  manufacture.  Foster  denies  that 
the  articles  he  makes  are  within  the  licence,  and  claims 
to-uaanfaetnre  them  because  they  are  not  protected  by 
Day's  patent.  Day  alleges  that  they  are,  and  claims 
specifically  an  injunction  to  restrain  the  manufacture 
thereof,  ezoept  eubject  to  the  terms  of  the  licence— <.e., 
on  payment  of  the  royalty ;  and  if  that  is  not  an  action 
for  infringement  I  do  not  know  what  is.  It  is  said, 
further,  that  Day's  action  is  not  within  the  proviso,  even 
if  it  is  an  action  for  infringement,  because  what  the 
■eetion  contemplates  is  an  action  for  infringement  com- 
menced after  an  action  for  threats  under  section  32, 
whereas  Pay's  action  commenced  before  it.  If  that 
were  so,  and  Day  desired  to  have  the  protection  of  that 
proviso,  he  wonld  have  had  to  dismiss  the  existing  action 
of  Day  V.  Foaler,  end,  I  suppose,  pay  the  costs  of  it, 
and  eommenee  a  fresh  action  against  Foster  on  exactly 
the  same  lines,  which  new  action  Foster  would  doubt- 
Itm  have  said  was  not  commenoed  with  due  diligence 
altfr  the  threat.  But  I  find  nothing  in  the  proviso 
warranting  this  contention,  or  pointing  to  the  time 
when  the  action  for  infringement  is  to  be  brought, 
except  that  it  is  to  be  with  due  diligence.  It  must 
he  borne  in  mind  to  whet  case'  the  section  is  ad- 
dreseed  —  that  of  a  patentee  who  causes  damage  by 
dieeeminating  threats  which  he  does  not  or  will  not 
Jnstify  hy  an  action,  who  is  **  willing  ta  wound  but  yet 
afraid  to  strike.*'  It  is  not  necessary  for  me  now  to 
ezprese  any  opinion  whether  the  bringing  of  an  action 
for  infringement  with  due  diligence  after  the  making  of 
a  threat  renders  an  action  for  threats  commenced  in  the 
meantime  wrong  from  the  beginning,  as  not  being 
foanded  on  any  good  cause  of  action,  though  I  do  not 
feel  mnch  doubt  as  to  the  meaning  of  the  Act.  But  I 
do  express  a  decided  opinion  that,  if  a  threatened  action 
for  Infringement  is  commenced  and  prosecuted  with  due 
dSUgenoe  after  such  threat,  there  is  no  ground  upon 
wtAch  an  action  under  section  32  in  respect  of  such 
threat  ean  subsequently  be  commenced  at  all.  To  put 
It  in  another  way,  if  a  threat  to  bring  an  action  for  in* 
fiingemcnt  is  followed  up  by  the  bond  fide  commence- 
ment and  prosecution  with  due  diligence  of  the 
threatened  action,  there  is  no  "  person  aggrieved  "  by 
the  threat*  and  therefore  no  person  who  can  bring  an 
netlon  under  section  32,  Although  I  have  no  doubt  that 
Bcitett  and  Biers  might  have  iMen  "  persons  aggrieved  " 
If  no  action  for  infringement  had  been  commenced  when 


they  brought  their  action,  or  within  a  reasonable  time 
afterwards. 

In  the  present  case  I  am  of  opinion  that  the  action 
of  Day  V.  Fo§ter  was  commenced  with  due  diligence^ 
having  regard  to  the  date  of  the  threat,  the  letters  of 
Foster's  solicitors,  and  the  reasonable  desire  of  Day  to 
combine  all  his  CK>mplaints  against  Foster  in  one  action ; 
and  especially  having  regard  to  the  nature  of  the  threat^ 
and  to  the  fact  that  no  action  grounded  thereon  had 
been  commenced  when  the  writ  in  Day  v.  Fo$t$r  was 
issued. 

It  was  also  argued  for  Barrett  and  Elers,  as  well 
as  for  Foster,  that  the  action  of  Day  v.  Foiier  is 
not  within  the  proviso,  because  It  is  not  one  in  which 
the  validity  of  the  patent  is  in  question.  There  ie 
nothing,  however,  in  this,  in  my  opinion.  If  the  action 
is  for  an  infringement  the  proviso  is  satisfied »  whatever 
defence  the  defendant  may  set'  up  or  omit  to  set  up.  It 
was  admitted  that  the  action  would  have  been  within 
the  proviso  if  Foster  could  have  pleaded  that  the 
patent  is  invalid,  even  though  he  had  omitted  to  do  so» 
But,  in  my  opinion,  it  is  equally  within  the  proviso, 
though  Foster  does  not  plead  invalidity,  because  he  is 
incapacitated  from  doing  so.  If  the  action  were  in  any 
sense  a  oollueive  one,  the  case  might  be  different ;  but 
it  is  an  honest  action,  brought  hostilely  against  the  only 
person  ihreatened,  being  the  only  person  whom  Day 
knew  to  have  icfriuged.  For  whatever  the  truth  may 
be  as  to  any  manufacture  by  Barrett  and  Elers,  it  was  not 
referred  to  in  any  correspondence  between  the  solicitors, 
nor  at  all  until  the  statement  of  claim  was  delivered  in 
Barrett  and  Eler$  v.  Day,  and  it  is  not  suggested  that 
Day  bad  any  materials  which  disclosed  any  ground  of 
action  against  Barrett  and  Elers.  Gotten,  L.J.,  says  in 
his  judgment  in  Challmder  v.  Boyle t  "  It  is  my 
opinion,  and  I  ought  to  express  it,  that,  in  order  to 
bring  the  case  within  this  proviso,  the  action  must  be 
an  honest  action,  an  action  honestly  brought  in  order  to 
test  the  validity  of  the  patent  or  the  fact  of  infringe* 
ment,  whichever  may  be  in  question."  And  again : 
"  In  my  opinion  the  proviso  is  satisfied  if  an  action  to 
test  the  validity  of  the  patent,  or  the  fact  of  infringe- 
ment, is  honestly  brought  with  reasonable  diligence 
against  the  person  or  any  of  the  persons  to  whom  the 
threats  have  been  made."  In  my  opinion,  Day's 
action  stands  the  application  of  this  test.  I  do  not 
forget  that  Barrett  and  Elers  allege  in  their  statements 
of  claim,  after  setting  out  the  letter  of  December  17, 1888, 
that  since  writing  that  letter  the  defendant  has  con- 
tinued the  '*  said  "  threats,  and  has  brought  his  action 
against  Foster.  In  that  pleading  the  phrase  **tht  said 
threats  "  means  the  threat  in  that  letter. 
.  In  his  affidavit,  filed  on  Kovember  1,  Day  swears  that, 
except  by  the  letters  of  November  25  th  and  December  17th, 
1888,  neither  he  nor  any  person  on  his  behalf  has  iat  any 
time  made  any  threat  in  respect  of  Barrett >nd  Yarley's 
patent:  and  although  this  affidavit  was'  replied  to  on 
November  6  by  affidavits  of  Foster  and  of  the  secretary 
of  Barrett  and  Elers,  Day's  statement  on  this  point  is 
not  contradicted.  It  may  be  that  the  non- withdrawal 
of  that  threat,  coupled  with  the  further  correspondence 
between  the  solicitors,  was  in  one  sense  a  continuance  of 
it  down  to  the  time  of  bringing  the  action  ;  but  it .  is 
obvious  that  the  threat  to  bring  an  action  came  to  an 
end  whcin  the  threatened  action  was  brought,  and  there 
is  no  suggestion  by  affidavit  or  pleading  that  any  threat 
was  ever  made,  except  of  bringing  the  action,  or  that, 
subsequently  to  ,the  date  of  commencement,  any  threat 
was  made  at  all.  It  follows,  therefore,  that  the  action 
must  stand  or  fall  by  the  letter  of  December  17th,  which, 
in  my  opinion,  for  the  reasons  I  have  mentioned,  gives 
no  cause  of  action,  unless  it  can  be  maintained  upon  the 
ground  that  Day  may  still  fall  to  use  due  diligence,  in 
the  prosecution  of  hit  action.  But  there  has  not  been, 
in  my  opinion,  any  such  failure  down  to  the  prment 
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time,  and  Day's  aotioa  is  set  down  and  stands  high  in 
my  list  for  trial ;  and,  as  nothing  whioh  Day  oan  do  oan 
preyent  its  coming  on  in  dae  coarse,  no  question  as  to 
its  due  pioseoution  oan  now  arise. 

Bat  there  is  one  other  matter  whioh  I  cannot  lea?e 
out  of  sight  in  considering  whether  the  action  of  Barrett 
and  Ekrs  ▼•  Day  should  now  be  stayed  or  not,  nnder 
rule  4  of  order  25,  as  being  **  friyolous  and  Tezatioos.'' 
Independently  of  this  order,  the  court  has  undoabted 
Jurisdiction  to  stay  all  proceedings  or  dismiss  an  action 
when,  on  the  facts  proved  to  the  satisfaction  of  the 
court,  it  appears  that  the  action  is  frivolous  and 
▼ezatious,  as  appears  from  the  cases  of  Willis  t.  Sari 
Beauchamp,  34  W.  R.  357,  11  P«  D.  59 ;  Metropolitan 
Bank  ▼•  Pooley,  33  W.  B.  709,  10  App.  Oas.  210 ;  and 
SeicAel  v.  Magraih^  14  App.  Oas.  *665.  In  my  opinion 
the  prosecution  of  an  action  is  vexatious  when  it  is  dear 
that  no  relief  can  be  granted  at  the  triaL  The  only 
relief  sought  by  Barrett  and  Elers  is  an  injunction  to 
restrain  Day  from  threatening  them,  or  their  licensees 
or  assigns,  with  reference  to  alleged  infringements,  and 
damages  and  costs.  As  regards  the  threat  to  bring  the 
action  of  Day  ▼.  Foster,  no  injunction  to  restrain  such 
threat  could  be  granted  at  the  trial,  nor  could  have  been 
at  any  time  since  the  writ  in  Barrett  and  Slers  v.  Day, 
as  no  such  threat  was  any  longer  possible  after  the 
action  had  been  brought,  and  no  damages  could  be 
recovered  in  respect  of  a  threat  which  did  not  give  rise 
to  any  cause  of  action.  And,  as  regards  any  other 
threats,  none  are  proved  or  aUeged,  nor  is  there  any- 
thing from  which  any  intention  on  the  part  of  Day  to 
make  such  threats  coiQd  be  inferred  ;  and  no  injunction 
can  be  granted  to  restrain  a  defendant  from  doing  an 
act  whioh  it  is  not  proved  or  even  alleged  that  be  ever 
intended  or  threatened  to  do,  as  appears  from  Stannard 
^.Vestry  of  St.  Giles,  Camherwell,  30  W.  B.  693,  20  Oh.  D. 
190,  and  iVocfor  v.  BayUy,  aiOe,  p.  100,  42  Oh.  D.  390 ; 
nof  could  there,  of  course,  be  any  damages  for  an  act 
which  was  never  committed.  What  Barrett  and  Elers 
avowedly  desire  to  do  is  to  try  whether  Day's  patent  is 
valid  or  not.  But  no  such  question  can  arise  in  their 
action,  under  the  circumstances  I  have  mentioned,  as 
there  is  no  issue  to  which  it  can  be  relevant^  although, 
no  doubt,  according  to  ChaUender  v.  RoyU  and  Kurtz 
V.  Spence,  36  W.  B.  438,  36  Oh.  D.  770,  such  question 
might  have  arisen  if  any  threatening  or  intention  to 
threaten  on  Day's  part  was  alleged  and  proved,  and 
there  was  an  issue  to  be  decided  at  the  trial  whether 
such  threatening  was  justifiable  or  not.  Under  these 
circumstances,  I  am  of  opinion  that  there  is  not,  and  never 
was,  any  cause  of  action  in  Barrett  and  Elers  v.  Day 
in  respect  of  which  relief  can  be  granted  at  the  trial, 
and  that,  this  being  so,  the  action  is  vexatious,  and  the 
proceedings  therein  should  be  stayed ;  and  I  accordingly 
41rect  such  stay,  and  that  the  defendant  Day's  costs 
ahould  be  paid  by  the  plaintiffs.  In  deciding  that  it  is 
vexatious,  I  do  not  mean  to  impute  to  the  plaintifEs 
that  it  was  commenced  for  the  purpose  of  annoyance. 
I  have  no  doubt  it  was  considered  a  lef^tlmate  move  in  the 
war  game  of  litigation  between  the  parties.  But  this 
if  no  reason  why  the  defendant  shoidd  be  harassed  by 
the  continuance  of  proceedings  which,  in  my  opinion, 
cannot  result  in  a  decision  in  the  plaintiffs*  favour. 

The  summons  taken  out  by  Foster  in  the  action  of 
Day  V.  Foster  seeks  to  have  all  proceedings  in  that 
action  stayed  until  after  the  trial  of  the  other  action. 
I  see  no  reaaon  whatever  lor  this.  No  question  as  to 
threats  or  as  to  the  vididity  of  Day's  patent  can  be  tried 
in  the  action  against  Foster,  but  that  is  the  proper 
action  in  which  to  try  whether  the  articles  which  Foster 
has  made  are  or  are  not  infringements  of  Day's  patent. 
The  questions  in  the  two  actions  are  entirely  different. 
The  afBldarit  by  Foster  in  support  of  his  sommons  says 
ibat  if  what  he  asks  is  granted  he  is  willing  to  be  bound 
bj  the  decision  in  Barrett  and  Elers  ▼•  Day  so  far  as 


the  issues  as  to  validity  and  infringemeut  an  eoa- 
cemed.  Inadvertentiy  he  lets  out  that  what  he  is  resDy 
seeking  is  to  impugn  the  validity  of  Day's  patent— t 
thing  whioh  he  has  expressly  contracted  for  vslutds 
consideration  that  he  will  not  do.  I  consider  raoh  sa 
attempt  not  creditable,  and  vexatious  in  eveiy  sense 
and  I  dismiss  his  summons,  with  costs. 

Solicitors,  Qard,  Hall,  A  Booh  ;  A,  E.  Sydney, 


Q.  B.  Div.  (Pollock,  B.,  I 
and  Hawkinsyj.)       { 


Jen.  80. 


COLQTTHOUK    (SuETETOB  Of  TaXBS)  9.  HsDDOK.  (s.) 

Inland  Bevenue^Ineome  taaf-^Eg^emptien^Pree^mn 
policy  of  life  inturanee — Ineuranee  in  foreifn  eM»> 
pany-^lnoome  Tax  Act,  1858  (16  4*  17  Tiet,  eM\u 
64—16  ^  17  not,  e.  91. 

The  provisions  in  the  Ineome  Tax  Act,  1858,  i.  54,  esi 
the  Act  16  A  17  VicL  c.  91,  for  the  deduetm  tf  tU 
amount  of  the  annual  premium  paid  for  a  life  tsnnMde 
from  the  profits  or  gains  in  respect  of  whieh  the  perm 
insured  is  liable  to  be  assessed  under  sehedfUei{D)  sr  (£), 
do  not  apply  where  the  inswanoe  iaina  foreign  imnam 
company. 

Where,  therefore,  a  person  had  insured  hit  lifi  ta  ss 
American  company. 

Held,  that  he  was  not  entitled  to  deduct  the  prmm 
from  the  amount  of  his  assessment  under  schedule  {D), 

Oase  stated  for  the  opinion  of  the  court  under  As 
Taxes  Management  Act,  1880  (43  tc  44  Vict.  o.  19),  i.  $9. 

The  following  are  the  material  facts  set  oat  is  fliB 
case,  and  the  statutory  provisions  bearing  thereon:— 

Heddon  appealed  to  the  OommisaioaerB  for  fche  Qvaal 
Purposes  of  the  Income  Tax  for  the  Oity  of  London 
against  an  assessment  of  £62  made  upon  him  nndtt 
schedule  (D)  to  the  Income  Tax  Aot,  1858(16  k  ITYIot 
c.  84),  for  the  year  ending  the  5th  of  April,  1887,  ud 
claimed  that  he  should  be  allowed,  by  way  of  dsdutiaa 
from  the  assessment,  the  sum  of  £6  48.  2d.  paid  IfbiA 
by  way  of  premium  on  an  insurance  for  £800  sfMedl^ 
him  with  the  New  York  Life  Insurance  Oo.  This  com- 
pany was  incorporated  by  special  Act  of  the  Lefiilsto* 
of  New  York  dated  the  21st  of  Hay,  1841,  as  a  nariie 
and  fire  insurance  company,  extended  by  an  Act  ol  Ms, 
dated  the  18th  of  April,  1843,  to  life  insurance. 

The  Income  Tax  Act,  1853,  provides  (section  Ml  u 
follows  : — "  Any  person  who  shall  have  made  insnnaoB 
on  his  life  •  •  •  in  or  with  any  insurance  oompsaj 
whioh  shall  become  registered  under  any  Aoc  to  be 
passed  in  the  present  session  of  Parliament  fOr  that  pox^ 
poee,  and  which  shall  comply  with  the  reqainmsnti  of 
such  Act  •  •  •  shall  be  entitled  to  deduct  the  smoont 
of  the  annual  preminm  paid  by  him  for  such  huutaos 
from  any  profits  or  gains  in  respect  of  which  he  ehsll  bo 
Uable  to  be  assessed  under  either  of  the  sohedalsB [Vf)v 
(E)  of  this  Act.  or  to  have  any  assessment  whieb  9/9 
be  made  upon  him  under  either  of  the  said  sohsdnw 
reduced  or  abated  by  the  deduction  of  the  amount  of  tw 
Baid  annual  preminm  from  the  amount  of  the  pn)IUi<i' 
gains  on  whioh  auoh  assesament  has  been  made." 

No  Act  dealing  with  the  reidatration  of  inanzaafls  oom- 
panies  (such  as  was  contemplated  in  this  seotloa)  wii 
passed,  but  in  the  same  seasioa  an  Act  was  passed  (16s 
17  Vict,  c  91}  whioh,  after  reciting  section  54,  and  tM 
it  might  happen  that  an  Act  for  the  registration  ofn* 
Buraace  companies  might  not  be  passed  in  that  sumji 
provides  as  f  ollowi :— **  Any  person  who  ahallhave—"^ 

(a.)  Beported  by  T.  B.  Ooiauhouk  Dal,  Esg..  Barrilfee^ 
at-Law. 
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my  BQoh  inranmoe  or  contraoted  for  an j  saoh  deferred 
annuity  as  in  the  taid  proTision  mentioned,  in  or  with 
any  inmixaBce  company  edsting  on  the  let  day  of  No- 
Tember,  1844,  or  in  or  with  any  insnranoe  company 
registered  pursuant  to  the  Act  of  the  session  holden  in 
the  7th  &  8th  years  of  her  Majesty,  o.  110,  for  the 
Segistration,  Incorporation,  and  Regulation  of  Joint- 
Btock  Companies,  shall  be  entitled  to  all  the  benefits  and 
ad?mntage8  which  by  the  said  proyision  are  expressed  to 
be  given  in  respect  of  the  like  insurance  or  contract  in 
or  with  any  insurance  company  which  shall  become 
registered  under  any  Act  to  be  passed  in  the  present 
BBBsion  of  Fiurliament  for  that  purpose." 

The  eommisBJoners  were  of  opinion  that  the  New  York 
Life  Insniance  Go.  came  within  tbe  prorisions  of  this 
Act,  and  that  Heddon  was  entitled  to  a  deduction,  from 
the  amount  of  his  assessment,  of  the  sum  of  £6  4s.  2d. 
premium  paid  by  him.  The  surreyor  of  taxes  expressed 
himself  dissatisfied  with  this  decision,  and  required  the 
oommfasloners  to  state  this  case  under  48  ic  44  Vict,  a  19, 
B.59. 

J&r  R,  :S.  Wehiter^  AM.  (Sir  JS.  Oarke^  8,G.y  and 
A,  F.  DUey  with  him),  for  the  appellant. — The  question 
is  whether  or  not  a  person  is  entitled  to  deduct  the  pre- 
mium paid  on  hia  life  insurance  where  he  has  insured  in 
a  foreigii  company.  We  say  that  he  is  not  so  entitled. 
It  is  eridenfe  from  the  language  of  16  &  17  Vict,  a  91 
that  Bnglish  companies  only  are  there  referred  to.  They 
are  diYided  into  two  classes— companies  registered  under 
7  A.  8  Ylot.  c  110,  and  companies  already  in  existence  on 
tbe  let  of  NoTember,  1844  (the  date  when  that  Act 
came  into  operation),  and  therefore  not  requiring  regis- 
tration. Foreign  companies  could  not  be  registered 
under  that  Act;  it  cannot  be  contended  that  the  provision 
sppUee  to  English  companies  alone  where  they  have  come 
into  exiatenoe  since  the  1st  of  November,  1844,  but  to 
all  companies,  foreign  as  well  as  English,  existing  before 
that  date.  A  foreign  company  is  unknown  to  the 
Xogltth  law :  Bidheley  y.  JSohvtiBf  L.  B.  3  P.  0.  764,  20 
IT.  B.  H.  Ik  Dig;  19. 

J^nla^f  Q»  CL  {Brevmer  with  him),  for  the  respondent. 
—Tbe  woida  of  the  Aiot  16  &  17  Vict,  a  91  are  dear— 
*'  any  inaoranoe  company  existing  on  the  Ist  day  of 
Kovember,  1844."  The  commissioners  have  found  that 
this  is  a  company  which  was  in  existence  then,  and  that 
is  enoogh.  The  object  of  the  provision  was  to  encourage 
thtifl^  and  as  long  as  it  is  dear  that  the  insurance  was 
made  and  the  premiums  paid,  the  loeui  of  the  insurance 
fifffppftwy  Is  of  no  importance. 

He  zefecred  to  the  definition  of  *' company"  in  the 
Idle  Aaniranee  Companies  Act,  1870  (38  k  84  Vict.  o.  61), 
a.  2. 

Bir  JZ,  JSi  WtibiUr^  A.G,j  in  reply«— The  argument  as  to 
tkiift  Is  answered  by  the  Act  18  A  19  "^ct  o.  85,  whidi 
uTiyyi*  tbe  benefits  of  section  54  to  insurances  with 
fdendly  soeieties,  but  only  such  as  are  **  legally  estab- 
Bibed  under  any  Act  of  Parliament  relating  to  friendly 


'2oJJMCK^  B.— The  only  oondusion  to  which  I  can 
eona  is  that  this  appeal  should  be  allowed.  The  case  is 
ao  dopbi  one  of  importance,  for  it  is  common  knowledge 
tluife  there  are  many  insurance  companies  established  in 
Amertea  and  cilsewhere  outside  the  United  Kingdom  in 
'whloli  many  ol  her  Majesty's  subjects  insure  their  lives. 
Tbm  qiMrt&on  is  governed  by  statute.  It  is  not  disputed 
tfiat^  exQspt  lor  some  statutory  abatement,  this  amount 
oo^t  to  be  paid.  Until  the  year  1853  it  dearly  would 
liswe  been  payable.  It  was  in  that  year  that  the  hard- 
ahip  off  tsadng  the  savings  of  thrift  was  f dt  to  such  an 
estosit  tiias  the  Legialatare  said  that  where  a  man's 
ibiift  bad  taken  the  form  of  life  insarance  instead  of  an 
iBTestment  there  should  be  an  exception  in  his 
to  tbe  eitent  of  the  annual  premium  which  he 


paid.  Tbe  exemption  is  to  be  found  in  section  54  of  the 
Act  of  that, year  (16  &  17  Vict.  c.  84).  [His  lordship 
then  read  the  section,  and  continued: — ']  Now  it  is  dear 
from  this  section  that  there  was  contemplated  the  passing 
of  some  Act  dealing  with  the  registration  of  companies 
n  the  then  present  session  of  Parliament.  Such  an  Act 
icould  only  refer  to  companies  established  in  England. 

But,  apart  from  that,  I  am  quite  dear  that  in  an 
English  Act  of  Parliament  '^  company  "  means  a  com- 
pany established  in  England  and  subject  to  the  cogniz- 
anoe  of  English  law.  It  is  a  legal  entity,  the  nature  of 
whidi  depends  upon  the  law  of  that  country  in  which 
it  is  established ;  and  in  this  country  *<  insurance 
company"  means  an  insurance  company  within 
the  meaning  of  EngUsh  legislation.  Then  by 
chapter  91  of  the  same  session  further  provision  is 
made^  and  here,  again,  the  same  argument  arises  on 
the  words  **  insurance  company."  A  date  is  mentioned 
— ^the  1st  of  November,  1844— and  this  has  obvious 
reference  to  the  Joint- Stock  Ckmipanies  Begistration  Act 
of  1844,  which  makes  that  the  date  when  registration  is 
to  commence.  The  evident  intention  was  that  the  com- 
pany should  be  an  English  company  and  a  registered 
company.  The  reference  cannot  be  to  any  company  in 
any  part  of  the  world  ;  for  who  is  to  say  what  is  a  com- 
pany in  a  foreign  country  1 

lliere  is  another  argument  which  seems  to  me  conclu- 
sive—that is,  that  if  Mr.  Finlay's  view  were  correct,  the 
extraordinary  result  would  follow  that  you  never  could 
get  your  deduction  where  your  premium  was  paid  to  an 
unregistered  English  company ;  yon  could  get  it  if  the 
company  was  a  fordgn  one  and  unregistered.  That 
amounts,  to  my  mind,  to  a  reduetio  ad  ahmrdwn.  On 
all  these  grounds' 1  think  the  appeal  must  be  allowed. 

Hawkins,  J. — ^I  am  of  the  same  opinion.  The  only 
question,  to  my  mind,  is.  What  is  the  meaning  of  the 
words  in  16  &  17  Vict  c.  91,  ''any  insurance  company 
existing  on  the  1st  day  of  November,  1844,  or  "  regis- 
tered under  the  Act  of  1844.  Mr.  Finlay  contends  that 
these  words  apply  to  any  insurance  company  without 
any  limitation.  In  my  opinion  that  is  not  so.  It  is 
dear  that  when  the  Income  Tax  Act,  1858,  was  passed 
it  was  contemplated  that  an  Act  should  be  passed  that 
session  with  reference  to  the  registration  of  insurance 
companies,  but  no  such  Act  was  passed.  Then  the  later 
Act  (chapter  91)  was  passed.  [His  lordship  read  it.] 
To  my  mind  it  is  clear  that  there  was  some  reason  for 
the  insertion  of  these  words,  ^  existing  on  the  Ist  day  of 
November,  1844,*'  and  on  turning  to  the  Joint-Stock 
Companies  Registration  Act,  1844, 1  see  that  that  Act 
was  to  come  into  operation  on  that  day.  That  Act  only 
deals  with  English  companies.  Therefore  I  am  borne  to 
the  oondusion  that  the  intention  of  the  Legislature  in 
chapter  91  of  16  &  17  Yiot.  was  that  we  ought  to  con- 
strue the  section  as  meaning  any  insurance  company 
which  existed  and  was  carrying  on  business  in  England 
on  the  Ist  of  November,  1844,  or  was  registered  under 
the  Act  of  that  year*  In  my  opinion  this  appeal  ought 
to  be  allowed. 

Appeal  allowed, 

Sdidtor  for  the  appdlant,  Solieitorof  Inland  JUfoenue* 
Solidtom  for  the  respondent,  Athurtt^  MbrrU,  Crisp, 
S  Of, 
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Ex  PARTS  May. 

ExqeOouv. 

DT  BANKBUPTCT. 


Q.  B.  DiT.  (OaTe  and  I 
A.  L.  Smith,  JJ.)     | 


Fab.  17,  18. 


Ex  parte  Mat. 
In  re  Spagshlut.  (a.) 

OMU'-SoUeitor^^Smploytnent  of  tolioitor  to  arrange 
with  creditors — Charge  for  ootts — Bankruptcy — Right 
of  solicitor  to  payment — Bankruptcy  Act,  1883  (46  ^ 
47  Vict,  c.  52),  section  4,  subsection  1  (a). 

On  November  9,  1886,  the  debtor  gave  to  a  firm  of 
eoUcitorSy  whom  he  had  consulted  reith  a  view  to  a  settle" 
ment  with  his  creditors,  autlhority  to  sell  eertain  horses 
and  carriages,  and  charged  the  proceeds  with  the  costs 
and  expenses  being  incurred  hy  him  with  the  firm.  On 
November  22, 1886,  an  arrangement  was  eome  to  whereby 
all  moneys  received  from  the  sale  of  furniture  and  other 
effects^  which  constituted  practically  the  whole  of  the 
available  property  of  the  debtor^  was  to  be  retained  for 
the  benefit  of  the  creditors^  and  authority  was  given  by 
the  debtor  to  pay  any  suoh  moneys  into  the  bank  for  this 
purpose  in  the  names  of  the  solioiters  and  another  person. 
On  Deeember  14,  1886,  a  receiving  order  was  made 
against  the  debtor^  the  act  of  bankruptcy  on  which  it  mas 
founded  being  stated  to  have  been  committed  on  December 
8,  but  the  county  court  Judge  held  that  the  debtor  had 
committed  an  act  of  bankruptcy  on  November  22,  and  he 
allowed  the  casts  of  the  solieitors  up  to  that  date  only. 

Bold,  that  the  county  court  judge  was  right  in  holding 
that  an  act  of  bankruptcy^,  had  been  committed  on  Novem- 
ber 22,  and  that  the  solieitors  were  only  entitled  to  their 
costs  incurred  up  to  that  date. 

The  principle  laid  down  in  Bx  parte  Payne,  In 
xe  Sinclair,  15  Q,  B.  D,  616,  84  W.  &.  Dig.  19,  by 
fvhich  a  trustee  in  bankruptcy  is  not  entitled  to 
recover  moneys  actually  paid  to  a  solicitor  by  a  debtor  in 
order  to  secure  his  services  to  defend  him  at  the  hearing 
of  a  bankruptcy  petition,  does  not  extend  to  a  eJtarge  on 
moneys  outstanding  in  the  hands  of  other  persons,  or  to 
costs  inottrred  in  negotiating  with  erediton  with  a  view 
of  averting  bankruptcy  proceedings. 

Appeal  from  an  order  of  his  Hononr  Jadge  Metoalf e, 
In  the  county  oonrt  at  Briftol,  directing  the  appellants, 
Meaani.  May,  Sykes,  &  Batten,  solioitors,  to  pay  orer  to 
the  trastee  in  the  bankmptoy  the  sum  of  £56,  being 
the  diflferenoe  between  the  prooeeds  of  the  sale  of  oertain 
horses  and  carriages  formerly  belonging  to  the  bankrupt 
and  a  oertain  portion  of  their  bill  of  oosts  against  the 
bankrupt. 

The  bankrupt  was  the  registrar  of  the  county  court  at 
Swindon,  and  in  1886>  haTing  got  into  difficulties,  he 
consulted  the  appellants  with  a  view  to  a  settlement 
with  his  creditors.  On  Noyember  9,  1886,  the  bankrupt 
gave  the  appellants  the  following  authority  and 
charge  : — **  Dear  Sirs,— With  reference  to  the  horses  and 
oarrieges,  fto.,  sent  to  your  Mr.  Batten  last  week,  I  hereby 
authorize  you  to  sell  them  at  TattersaUs  as  soon  as  pos- 
sible, and  I  authorize  you  to  retain  the  purchase-money 
on  my  account.  And  I  hereby  charge  snoh  horses  and 
carriages,  &c.,  or  the  purohase-money  thereof,  with  the 
costs  and  expenses  being  incurred  by  me  with  your  firm." 

On  Kovember  22,  1886,  Messrs.  May,  Sykes,  k  Batten 
wrote  to  Messrs.  Eyre  &  Co.,  the  London  agents  for  a 
Mr.  .Jones,  the  solicitor  acting  for  several  creditors,  a 
letter,  the  material  parts  of  which  were  as  follows : — 
<*  We  have  seen  Mr.  Spaokman  this  morning,  and  have 
arranged  that  all  moneys  received  from  the  sale  of  furni- 
ture and  other  effects  shall  be  retained  for  the  benefit  of 
the  creditors,  and  shall  not  be  handed  over  to  Mr.  Spaok- 

(a.)  Beported  by  0.  F.  Mobrxll,  Esq.,  Banister-at- 
Law. 


man.  We  have,  moreover,  taken  }dis  aathocikj  to  pij 
any  such  moneys  into  the  Wilts  and  DotsetBwk  at 
Swindon  in  the  names  of  this  firm  and  Mr.  B6dvij,thtt 
auctioneer,  of  Swindon.'* 

On  December  14,  1886,  a  receiving  order  wis  mids. 
against  the  debtor,  the  act  of  bankmptej  on  whioh  it 
was  founded  being  stated  to  have  been  oomnitted  oa 
December  3,  but  the  oounty  oourt  jadgfe  held  that  the 
letter  of  November  22  was  proof  of  an  sot  of  btnknptqf 
within  the  meaning  of  section  4,  sub-seotioa  1  (0),  of  the 
Bankrnptoy  Act,  1883,  and  he  only  allowed  the  eoite  of 
the  solicitors  up  to  that  date. 

Messrs.  May,  Sykes,  k  Batten  now  appealed  agiiiut  tint 
order,  on  the  ground  that  there  was  no  act  of  bukniptaj 
on  November  22,  and,  further,  that,  even  If  there  wen,  the 
case  came  within  the  principle  laid  down  ixl&i  parts 
Payne,  Inre  Sinclair,  15  Q.B.D.616, 34W.R.Dtg.l9,aDd 
that,  tiie  charge  being  given  for  the  purpose  dt  defend. 
ing  the  debtor  from  powible  bankmptoy  proioeedingi^  and 
to  keep  him  out  of  bankruptey,  they  were  eatiUed  to  ill 
oosts  incurred  up  to  the  date  of  the  recelviog  ofdet 


Bigham,  Q,C,,SkndF,  C.  WilliSyfot  the 
The  only  evidence  of  an  act  of  bankruptcy  oa  Novemher 
22  was  the  letter  written  by  the  appeUanU  thenaelTe% 
and  that  is  not  sufficient.  It  does  not  show  an  w^n- 
ment  of  all  the  debtor's  property.  It  is  not  saffloieit 
that  the  debtor  is  assigning  something,  bat  it  moit  be 
practically  the  whole  of  his  property*  KoreoTSt,  in  my 
case  the  principle  laid  down  in  In  re  Sinelsir  ipplifli. 
These  coats  were  incurred  before  the  petition  in  net;o- 
tiating  with  creditors  in  order  to  avoid  a  threatened 
bankrnptoy.  The  reasoning  in  In  re  Sinelair  ie  that  ^ 
man  ought  to  be  allowed  to  use  money  in  hia  oootnl 
honestly  to  prevent  an  adjudication. 

Poole,  Q.a,  for  the  trustee.— The  fumitue  sad  other 
efifeots  mentioned  in  the  letter  constituted  praetied^>U 
the  debtor's  property.  The  case  of  In  re  Sinelmrcsass^ 
be  extended  to  sudh  a  case  as  this. 

Oatb,  J. — ^I  am  of  opinion  that  the  oonn^ooort  jndgt 
was  right  Two  points  were  taken  before  Umr-M, 
whether  there  was  an  act  of  bankmptoy  oaKofeoMr 
22 ;  and,  secondly,  if  so,  whether  the  case  eaae  withui 
In  re  Sinclair,  Now,  as  to  the  act  of  banknptoTi  i* 
appears  that  all  that  the  bankrapt  had  whioh  hiion^ 
tors  could  get  at  was  certain  furniture  and  other  eDM^ 
and  that,  in  consequence  of  the  representatiooaof  eeriw 
creditors,  an  arrangement  was  come  to  on  Nofenher  n 
between  the  appellants  and  Spaokman  by  ^^^T* 
proceeds  of  the  furniture  and  other  efleoti  nhwJt 
retained  for  the  benefit  of  the  creditors,  and  not  handit 
over  to  Spaokoaan.  The  letter  goes  on,  ''Wo  haier 
moreover,  taken  his  authority  to  pay  any  snoh  W0^ 
into  the  Wilts  and  Dorset  Bank  at  Swindon  in  the  oaa» 
of  this  firm  and  Mr.  Bedway.''  Authoritiy  was  gim » 
certain  persons — namely,  ^e  ^ppellanta  and  Mr.  ^^ 
—to  receive  the  prooeeds  of  the  fumitue  and  other 
effects  representing  the  whdia  available  piopei^y  ? 
that  into  the  bank  for  the  benefit  of  «he  onii^ah^ 
not  put  it  at  the  bankrapt's  disposaL  It  seema  to  M  iB» 
that  is  an  assignment  of  proper^  for  the  benefltflfg*'* 
ditors  within  section  4,  sub-seotion  1  (a),  and  thereftv^ 
was  an  act  of  bemkruptey. 

The  other  point  also  is  one  which  appeaii  ^  !^ 
have  no  substance.  In  the  case  of  In  re  ^***^*^  SJ 
held  that  where  a  man  goes  to  a  soUdtor  and  m  w||^ 
solicitor  to  represent  him  and  to  act  for  him  vfoa  tv 
hearing  of  a  petition  for  adjudication,  and  pays  a  lO^ 
money  to  the  solicitor  in  order  to  secure  his  serfieeai  wb 
payment  being  bond  fide  made  and  the  services  ^^^^ 
rendered,  that  money  so  pMd  for  good  oonsideratio|n  «"■ 
not  be  reoovered  by  the  trastee  on  the  ground  "^^ 
solicitor  had  received  it  after  he  was  aware  of  •&|^ 
bankruptpy.    The  case  was  likened  to  that  of  t  dehwr 
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who  his  oiediton  know  hai  oommitted  an  act  of  bank- 
npboj  going  to  one  and  paying  ready  money  for  an 
article  of  neoeaeitj.  It  is  now  sought  to  extend  that,  not 
meiely  to  the  oase  of  money  in  the  handa  of  a  debtor 
and  parted  with  in  oonaideration  of  present  Benrioee  or 
goods  preienUy  purchased,  but  to  extend  it  to  all  moneys 
outstanding  in  the  handis  of  other  persons  and  which 
undoubtedly  would  beoome  the  proper^  of  the  trustee. 
That  appears  to  be  unwarrantable,  because  a  man  who 
takes  a  charge  under  those  oircumatances  knows  yery 
well  the  money  is  the  money  of  the  trustee,  and  that  the 
par^  charging  has  no  right  to  do  so.  A  man  who  comes 
with  ready  money  offers  something  which,  although  jprim^ 
facie  it  is  the  property  of  the  trustee,  may  not  be  so, 
because  the  debtor  may  hare  had  presente  of  money  for 
the  purpose  of  obtaining  someone  to  defend  him  or  to 
proride  himself  with  the  necessities  of  life.  On  the 
other  hand,  if  that  principle  is  to  be  extended  not  only  to 
payments  in  ready  mon^,  but  also  to  charges  on  estate  in 
the  hands  of  other  persons,  it  is  difficult  to  see  where  a 
liniit  is  to  be  placed.  We  have  had  occasion  to  say  more 
than  once  that  where  a  man  has  committed  an  act  of 
hankruptoy  and  also  executed  a  deed  for  the  benefit  of 
his  eredltors — ^the  execution  of  which  is  an  act  of  bank- 
Toptaj — when  that  takes  place  it  is  the  duty  of  the 
trustee  under  the  deed  to  wait  to  see  if  any  creditor 
would  take  advantage  of  the  act  of  bankruptoy,  and  that 
he  ought  not  to  deal  with  the  estate  until  he  is  satisfied  on 
that  point  by  the  three  months  haying  elapsed,  and  if  he 
deaJa  with  the  estate  he  mast  repay  any  moneys  so 
zeoeiTed,  however  hondjide  he  may  have  acted.  It  seems 
to  me  here,  also,  impossible  to  say  that  what  the  appel- 
lanto  did  was  a  necessity  within  the  rule  laid  down  in  In 
re  Sinclair,  They  were  engaged  in  doing  the  same 
thing  as  a  trustee  under  a  deed  of  arrangement.  They 
were  tzying  to  make  arrangements  to  avoid  bankruptoy, 
and  to  withdraw  the  estate  from  the  Bankruptoy  CJourt, 
and  we  never  held  that  a  man  engaged  in  so  doing  is 
jui&ified  in  charging  the  estate  with  costo  incurred  in 
that  way.  It  would  be  still  more  monstrous  if  solicitors 
who  are  not  trustees  under  a  deed  and  must  be  presumed 
to  know  the  law  should  be  allowed  to  spend  the  money 
of  the  trustee  in  trying  to  get  the  creditors  together  and 
avoid  prooeedings  when  it  would  not  be  allowed  in  the 
case  of  an  ordinary  trustee.  This  case  does  not  fall 
within  the  principle  of  Jn  re  Sinclair,  and  for  my  part 
I  am  not  prepared  to  extend  that  case  in  either  of  the 
directions  contended  for,  beyond  the  limit  laid  down 
there. 

A,  lb  Smith,  J.,  oonourred. 

Appeal  difmined,  with  costs, 

SoUoitorB  for  the  appellants.  Mat/,  SyheSy  ^  Battm, 

Solicitor  for  the  trustee^  C»  P.  Janes,  Trowbridge. 


emxt  of  appeal* 

nom  Chan.  Div.  Feb.  13, 14. 

In  re  XhLLOH-. 
Duzmr  v.  Buffis.  (a.) 

I>oiiatio  mortis  eausd — Banker^s  deposit  note  payable  on 
demand  with  cheque  to  bearer  indorted  on  it^*'  Not 
transferabW* — Donor  dying  be/ore  money  draten  out 
— Duty  o/exeeuiors* 

Four  days  before  his  death,  D,,  being  iU,  gave  his 
siaier'inr'law  a  banher^s  deposit  receipt  for  £580  and 
ifdered.     On  the  deposit  receipt  was  a  memorandum 

(a.)  Beported  by  B.  H.  DiAin,  Esq.,  Barrlster-at-Law. 


Intimating  thai  ii  leoa  not  transferable,  thai  the  amount 
VMLS  repayable  on  demand,  and  that,  when  the  money 
ufas  witMrawn  or  the  interest  paid,  the  depositor  must 
sign  the  cheque  on  the  back  of  the  receipt  after  affixing  a 
penny  stamp,  and  thai,  if  part  were  withdrawn,  a  new 
receipt  would  be  given  for  the  balance,  A  form  of 
cheque  was  indorsed  on  the  back  of  the  receipt,  which 
form  was  flUed  up  for  £580  and  signed  by  the  donor, 
but  the  document  was  not  presented  for  payment  at  the 
bank  till  after  his  death,  when  tJie  bankers  said  their 
authority  to  cash  it  was  ai  an  end. 

Held  (affirming  t?ie  decision  of  Kekewioh,  J.),  that 
there  was  a  good  donatio  mortis  caus&  of  the  deposit 
receipt  and  the  money  represented  by  it,  and  that  the 
form  of  cheque  (the  Jilling  up  of  which  was  merely  a 
convenient  means  of  obtaining,  and  preserving  evidence  of, 
the  payment  of  the  money)  was  not  such  an  e$sent%ci 
part  of  the  document  as  to  prevent  it  being  made  the 
subfect  of  a  good  donatio  mortis  cau8&,  and  that  any 
difficulty  arising  from  the  non^negotiable  character  of 
the  instrument  was  removed  by  the  case  of  Duffleld  v. 
Elwes,  1  Bli.  N.  R.  497,  which  case  was  a  conclusive 
authority  to  show  that  the  donor's  executors  would,  in  such 
circumstances,  be  constituted  trustees  for  the  donee,  and 
be  bound  to  do  whatever  might  be  necessary  to  effectuate 
the  gift. 

In  re  Mead,  Austin  v.  Mead,  28  W.  B.  891,  15  Oh.  Z>. 
651,  distinguished. 

Appeal  from  Kekewioh,  J. 

This  appeal  raised  the  question  whether  a  deposit 
note,  or  receipt  for  a  sum  deposited  at  a  bank,  with  a 
form  of  cheque  indorsed  on  it,  which  was  intended  to  be 
filled  up  and  signed  when  the  depositor  wished  to  with- 
draw the  money,  and  which  had  in  fact  been  so  filled  up 
and  signed  by  the  depositor,  could  be  the  subjeot  of  a 
good  donatio  mortis  eausd. 

The  document  was  in  the  following  form  :— 

Ko.  374.     London  and  Westminster  Bank  (Limited}* 
^  £580.  91,  Westminster- bridge- road, 

^  Lambeth,  August  25tb,  1886. 

8  Beceived  from  Mr.  Jas.  Billon,  Fife  Hundred 

^  and  Eighty  Founds  Sterling,  to  the  Credit  of  his 
g  Deposit  Account. 

H  For    the     Loudon     and    Westminster     Bank 

•S  (Limited). 

^  Eutd — Gxo.  Bamkbs,  Accountant. 

A.  F.  EssB,  pro  Manager. 

That  was  followed  by  the  subjoined  memoiandom 
printed  or  lithographed  in  red  :— 

*'This  deposit  receipt  is  not  transferable.  The 
amount  is  repayable  on  demand,  but  will  bear  no  interest 
unless  it  remains  undisturbed  for  one  month.  The  rate 
of  interest  is  subject  to  alteration,  of  wbioh  notice  will 
be  given  by  advertisement  in  the  Times  newspaper. 
When  the  money  is  withdrawn  or  the  interest  paid, 
the  depositor  must  sign  the  cheque  on  the  back  hereof » 
first  afixing  a  penny  draft  stomp.  If  part  only  is  with* 
drawn,  a  new  receipt  will  be  given  for  the  baUmoe.'' 

On  the  back  of  this  document  was  the  form  of  cheque^ 
filled  up,  stamped,  and  signed  by  the  depositor,  as 
under  :— 

London,  January  llth,  1888« 
To  the  London  and  Westminster  Bank  (Limited), 

Lambeth  Branch. 
Fay  to  self  or  Bearer    Bearer    Five  Hundred  and 
Eighty  Founds  and  Interest. 

With  InieresL 
£580    0    0. 

Jii.  DiLLOir. 

The  word  bearer  occurring  the  second  time,  and  also 
the  words  toith  interest,  were  written  in  manuseript  by 
the  depositor  when  he  signed  the  cheque,  the  formal 
psrte  being  printed. 
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Mr.  Dillon,  being  ill  in  bed,  sent  for  his  eister-in-law, 
MisB  Dufflo,  who  came  on  the  11th  of  January,  1888, 
and  attended  to  him.  According  to  her  evidence, 
which  the  court  belicTed,  the  facts  of  the  case  were, 
that  after  she  had  been  with  him  some  little  time, 
he  took  out  the  deposit  note,  and  sent  her  for  a  stamp 
and  writing  materials,  saying  he  was  going  to  give 
it  to  her  conditionally — ^if  he  got  well,  that  is,  she  was 
to  gif  e  it  back  to  him — and  that  he  flUed  in  the  cheque 
with  the  date  and  amount,  "  £580  and  interest,*'  and 
the  above  words,  signed  it  across  the  stamp,  and  gave  it 
to  her. 

Mr.  Dillon  died  on  the  loth  of  January,  1888,  and 
Miss  Doffln,  who  stood  in  the  relation  of  deceased  wife's 
sister  to  him,  claimed  that  he  had  given  her  the  deposit 
note  as  above  mentioned  for  her  own  benefit  in  the 
event  of  bis  dying,  and  to  be  restored  to  him  in  case  he 
should  recover. 

The  bankers,  upon  the  document  being  subsequently 
presented  for  payment  said,  that  their  authority  to 
cash  the  cheque  ended  with  Mr.  Dillon's  death. 

This  summons  was  taken  out  by  a  residuary  legatee  to 
decide  the  question  whether  there  was  a  good  donatio 
moHis  caiad,  and  Miss  Daffln  was  made  defendant. 

Kekewich,  J.,   held^  that  there  was  a  good  donatio 
mortis  cautd, 
'  The  plaintiff  appealed 

Cozens-Hardy,  Q.C,  and  Methdd,  for  the  appel- 
lant.—If  there  was  a  gift  intended  here,  what  wss 
given  was  not  a  good  subject  for  a  donatio  mortis 
causa.  What  was  given  was  a  cheque — a  cheque 
payable  to  bearer.  That  is  not  a  good  subject 
of  doftatio  mortis  causa.  The  money  could  only  be 
drawn  out  by  filling  up  and  signing  the  form  of  cheque 
on  the  back  of  the  receipt.  That  made  the  deposit 
equivalent  to  an  ordinary  drawing  account.  There  is 
a  long  series  of  authorities  which  have  held  that  there 
cannot  be  a  good  donatio  mortis  causd  of  a  cheque  not 
presented  in  the  donor's  lifetime :  Hewitt  v.  Kaye,  16 
W.  B.  835,  L.  B.  6  £q.  198;  In  re  Bsaies  Estate,  Beak 
V.  Beak,  L.  B.  13  Eq.  489,  491,  20  W.  B.  Ch.  Dig.  4. 
In  Clement  v.  Cheeaman^  33  W.  B.  40,  27  Ch.  D.  631, 
Obitty,  J„  took  exactly  the  same  view  as  to  the  donor's 
own  cheque,  though  he  held  that  a  cheque  paid  to  him 
by  another  man  stood  on  the  same  footing  as  a  bill  of 
exchange,  end  was  a  good  subject  of  donatio  mortis 
causd.  There  have  been  two  cases,  and  two  only,  in 
wtiich  a  deposit  receipt  has  been  held  to  make  a  good 
donatio  mortis  causd,  and,  as  they  were  both  decided 
by  courts  of  first  instance,  this  court  can  review 
them,  if  necessary.  The  two  cases  are  Amis  v.  Witt, 
83  Beav,  619,  and  Moore  v.  Moore,  22  W.  B.  729, 
L.  B,  18  Eq.  474,  in  which,  at  p.  485,  Hall,  V.O.,  re- 
ferred to  Amis  T.  Witt  as  deciding  the  question  for 
him.  The  form  of  the  deposit  note  is  not  given  in 
either  of  those  cases,  and  in  the  former  no  reasons  are 
given  for  the  decision.  In  Witt  v.  Amis,  9  W.  B. 
691,  1  B.  &  S.  109,  a  policy  of  life  assurance  was  held 
a  good  donatio  mortis  causd  ;  as  standing  on  the  same 
footing  as  a  bond.  In  In  re  Mead,  Austin  v.  Mead, 
28  W.  B.  891,  15  Ch.  D.  651,  there  was  a  deposit  note 
with  B  form  of  cheque  on  the  back  which  had  to  be 
filled  up  and  signed,  just  as  in  the  present  case.  In 
Moore  v.  Darton,  4  De  G.  &  Sm.  517,  the  donor  had 
done  all  she  could  to  complete  the  gift — the  debt  was 
not  assignable  at  law,  it  was  not  payable  on  demand, 
but  required  six  months'  notice.  [Gottok,  L.J. — ^Does 
not  In  re  Mead  depend  on  the  fact  that  there  was  no 
intention  there  to  give  the  deposit  note?  Lindlbt, 
LbJ.,  referred  to  Veal  v.  Veal^  8  W.  B.  2,  27  Beav. 
303.]  That  case  was  treated  by  Fry,  J.,  in  Mead's 
case  as  governing  the  case  of  bills  of  exchange,  but  not 
that  of  a  deposit  note  like  the  one  here.  This  deposit 
note  ifl  of  no  use  without  the  cheque.    [Lindlbt,  L.  J. — 


What  would  have  been  the  effect  if  the  cheque  had  beea 
on  a  separate  paper  ?  Bramwell  Davis  referred  to  Tn  re 
Taylor,  Taylor  v.  Taylor,  56  L.  J.  Oh.  597,  35  W.K. 
Dig.  92;  In  re  Farman,  Farman  v.  8mUh,  57 
L.  J.  Oh.  637,  36  W.  B.  Dig.  81 ;  aod  Gauidy  ?. 
Belfast  Banking  Co,,  22  L.  B.  Ir.  68, 36  W.  B.  Dig. 88.] 
[OoTTON,  L.J. — ^Is  there  any  case  which  shows  that  the 
authority  of  the  bank  to  cash  the  cheque  la  revoked  bj 
the  death  of  the  donor  where  the  donee  is  bis  ezeentor  ?] 
The  cheque  was  to  be  given  back  to  him  if  he  reeoversd, 
so  could  not  have  been  meant  to  be  cashed  in  hii  life* 
time.  In  re  Mead  is  not  sufQciently  distinguished  (ron 
this  case  by  the  mere  fact  that  the  cheque  was  only  for 
part  of  the  deposit.  A  gift  of  a  fourth  share  in  shone 
has  been  held  good. 

They  also  contended  that,  on  the  evideaoe,  there  was 
no  sufficient  proof  that  there  was  a  gift  intended. 

Warmington,   Q.C.,  and  Bra^uteU  Bavii,  tm  the 
respondent. — A  good  gift  can  be  made  by  udone- 
ment  of  a  deposit  note,   because  it  is  not  then  die- 
tinguishable   from    a    promissory  note,   which  mtkts 
a  good  donatio  mortis  causd.     It  is  the  same  with  a 
cheque  payable  to  the  deceased,  which  is  merelf  an 
order  to  a  banker  to  hold  certain  moneys  to  the  oredit 
of  the  deceased.    If  a  promissory  note  is  s  good  sub- 
ject of  donatio  mortis  causd,  why  is  not  this?  Though 
there  is  no  case  binding  on  this  court,  yet  then  is  a 
current  of  decisions  in  favour  of  deposit  notes  beisK 
good  as  gifts  of  this  sort :    Witt  v.  Amis,    [Conox.  LJ. 
— That  is  not    satisfactory,    because    no  reasons  ue 
given.]     Cassidy  v.  Belfast  Banking  Go,  is  not  distin- 
guishable from  the  present  case.     [Oottox,  L J^  refsmd 
to  Duffield  V.  Elwes,  1  Sim.  &  St.  239, 1  Bli.  N.  R.497.] 
In  Rankin  v.  Wegudin,  27  Beav.  309,  bills  of  exehssge 
were,  again,  held    good    as    a   donatio  mortis  wud, 
[LiNDLET,  L.J. — It  does  not  appear  thero  when  the  btOs 
were  indorsed— whether  by  Colonel  Weguelio,  or  by  his 
executors.]     In  Veal  v.  Veal  it  is  clear  there  wss  no 
indorsement.     This  deposit  note  is  clearly  a  receipt  for 
money,  and  also  a  promise  to  pay,  because  it  is  pajaUe 
on  demand.    There  would  be  a   good  donatio  nufiu 
causd  if  the  deposit  note  were  given,  quite  apart  ffoa 
the  cheque  on  the  back.     Duffield  v.  ^/wes  shows  fiist 
executors  are  bound  to  indorse  the  note  or  do  whstefei 
is  necessary  to  enable  the  donee  to  get  the  moaey. 
The  provision  as  to  signing   the  cheqae  is  merely  to 
protect  the  bank,  as  it  gives  tbem  a  receipt.    In  order 
to  decide  against  us  a  considerable  body  of  anthority 
would  have  to  be  overruled:  Amis  v.  WiU;  ifoprsr.     | 
Moore.    In  re  Mead  is  really  in  our  favour.    Thers     , 
the  money  was  only  withdrawable   after  seven  days 
notice.    If  It  had  been  p^iyable  on  demand.  Fry,  Jt 
would  have  held  it  a  good  donatio  mortis  causd,  bat  he     i 
held  there  was  there  only  a  cheque  drawn  upon  the     | 
total    amount    deposited,     which,     according    to   the 
authorities,  would  not  be  a  good  donatio  mortis  cassa. 
In  In  re  Taylor  Stirling.  J.,  held  that  a  depoeit  aote 
was  good  as  a  donatio  mortis  causd.    In  In  re  barman 
North,  J.,  held  that  such  a  gift  was  good,  even  witboot 
corroboration  of   the  donee's  evidence.     Amis  ▼•  "W 
has  got  into  the  text-books,  and,  having  been  accepted 
by  this  profession  generally,  the  law  as  laid  down  b  it 
should  not  now  be  disturbed.     In  the  Irish  cms  the 
judges  thought  the  words  **  not  transferable''  in^* 
terial,  and  that  they  were  void  at  law  if  the  intention 
was  to  make  the  money  inalienable.    In  In  re  Bsqh^ 
36  W.  B.  821,  Cotton,  L.J.,  treated  a  deposit  nots  as 
forming  a  good  donatio  mortis  causd.    In  this  ^'•*  J** 
docament  was  a  deposit  note,  and  not  a  cheqae.   The 
cases  where  the  cheque  was  payable  to  the  donor  are  m 
our  favour :    Clement  v.  Of^eesman.    This  is  a  deposit 
note  with  something  more,  which  is  a  mere  fom. 

They  also  referred  to  and  Bylea  on  Bais,  Uth  ed-i 
p.  201. 
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Odvbt  oy  Avpval. 

Ik  u  DniAK. 

Court  of  Appbal, 

MHhold  xepUod. 

Ocynox,  L.  J. — I  will  deal  first  with  the  point  ralaed 
AS  to  the  evidence  brought  forwaxd  to  eubetantiate  the 
caae  of  the  lady  who  claims  to  be  entitled  to  this  deposit 
note  bj  dcnaiio  mortia  eautd.  There  ie^  on  that  point, 
tbo  CTidenoe  of  the  ladj  herself,  and  if  that  is  oorrect 
there  can  be  no  doubt  the  deceased  did  hand  over  to 
ber  what  I  will  call  the  deposit  note.  Kekewich,  J., 
relied  on  the  aocuracj  of  her  statement.  It  is  said  she 
made  a  mistake  as  to  the  exact  time  the  gift  was  made. 
Bat  there  is  nothing  more  nsnal  than  for  a  person 
•peaking  with  general  accuracy,  and,  as  to  other 
matters,  with  complete  aocaracsy,  to  make  a  slight 
mjfltakf*  as  to  the  time  of  an  occurrence  in  a  matter  of 
tide  sort.  In  my  opinion  it  would  be  wrong,  when 
Kekewioh,  J^  who  saw  this  lady  and  heard  her  evidence, 
believed  her  story,  for  us,  on  the  grounds  put  forward, 
to  treat  her  as  an  unreliable  witness.  Then  it  is  said 
hex  evidence  ought  to  have  been  corroborated,  bat  I  do 
not  think,  as  the  law  now  stands,  that  that  is  necessary. 
Besides,  in  my  opinion  there  is  corroboration  here,  in 
the  sense  that  the  document  produced  bears  the 
sfgnature  of  the  deceased.  For  what  possible  reason 
should  he  have  signed  this  juet  before  his  death,  unless 
be  meant  to  give  it  to  her  ?  It  was  contended  that  she 
was  bis  executrix,  and  that  it  was  to  enable  her  in  that 
capacity  to  get  the  money  more  easily,  but  I  think  that» 
having  regard  to  what  we  know  about  the  facts  of  the 
case,  that  could  hardly  have  been  the  reason.  In  my 
opinion  the  circumstance  strongly  corroborates  her 
evidence. 

Then,  as  to  the  other  point,  could  this  document  be  a 
good  subject  of  donatio  moriis  cauid  ?  1  will  first  deal 
with  those  matters  in  which  the  present  case  differs  from 
other  cases  which  have  been  cited  in  argument.  I  was 
surprised  that  no  evidence  was  brought  by  either  side 
to  show  what  the  usual  practice  of  bankers  is  with 
regard  to  these  deposit  notes.  lu  my  opinion  the 
object  of  requiring  the  cheque  at  the  back  to  be  signed 
before  the  money  is  drawn  out  is  simply  in  order  that 
by  retaining  it  as  a  receipt,  evidence  of  the  mouel 
having  been  paid  may  be  preedryed  in  a  convenient  form. 
The  intention  is  not  to  intimate  that  they  will  not  pay 
bfMik  the  money  at  all  unless  the  cheque  is  signed.  I  think 
tbey  would  have  no  power  to  withhold  the  money 
altogether  in.  case  their  requirements  were  not  complied 
with,  but  tbey  rightly  require  soma  reasonable  explana- 
tion to  be  given  to  justify  them  in  paying  the  money 
without  the  production  of  the  document  filled  up  in  the 
prescribed  manner.  Still,  I  do  not  think  this  provision 
has  the  effect  of  making  this  money  stand  in  the  same 
position  as  a  balance  on  an  ordinary  drawing  account. 
If,  therefore,  the  means  exist  of  making  a  good  donatio 
mortiB  caiuet  of  the  money  deposited,  I  do  not  think 
this  memorandum  is  sufficient  to  prevent  it. 

It  is  Baid  this  is  the  first  time  this  question  has  come 
before  the  Ck>nrt  of  Appeal.  Now,  I  do  not  rely  so 
much  on  the  cases,  because  we  are  asked,  and  have 
power,  to  review  them— one  and  all  ;  although  there  are 
a  large  number.  There  is,  moreover,  one  case  which 
was  decided  by  the  Court  of  Appeal  in  Ireland  which 
'  agrees  witb  the  esses  whioh  say  that  a  deposit  note  can 
be  made  the  sobjeet  of  a  donatio  morUa'causd.  But,  to 
deal  vrith  the  question  on  principle,  why  should  not 
this  document  be  a  good  subject  for  a  donatio  mortia 
eeuM^  t  It  is  true  that,|  the  cheque  not  having  been 
presented  before  the  death  of  the  donor,  it  would  not 
confer  on  the  donee  a  good  title  at  law  to  the  money. 
Bnt  why  is  there  not  a  good  donatio  mortia  eauad  put- 
ting aside  the  eheque  altogether  P  The  case  of  Dujfield 
T.  Blwea  assists  us  as  to  that  It  shows  that  the 
executors  of  the  deceased  donor  would  be  considered  as 
^teostees  for  the  donee,  so  as  to  be  bound  to  do  what 
vaa  necessary  to  enable  her  to  obtain  tiie  money.    Then 


the  judgment  of  Knight-Bruce,  V.O.,  in  Moore  v.  Barton 
shows  what  kind  of  instruments  may  be  the  subjects  of 
donatio  mortia  causd,  and  in  that  case  the  delivery  of  a 
receipt  was  held,  under  Che  circumstances  in  whioh  it 
was  handed  over,  to  confer  on  the  donee  a  good  title  by 
donatio  mortia  cautd  to  the  debt  evidenced  by  it. 
Applying  the  reasoning  of  that  decision,  and  the  in- 
dorsed cheque  in  the  present  case  being,  in  my  opinion, 
merely  a  means  of  enabling  the  donee  to  draw  out  the 
money,  I  think  there  was  here  a  complete  and  effectual 
gift  or  transfer  of  the  debt  of  whioh  this  deposit  receipt 
formed  the  documentary  evidence. 

What  took  place  here  was,  therefore,  in  my  opinion, 
sufficient  to  make  a  good  donatio  mortia  eauad  of  the 
deposit  note  and  the  money  payable  on  it.  But  it  is  said 
this  instrument  is  not  negotiable  apart  from  the  cheque, 
and  that  was  not  cashed  in  time.  Well,  then,  as  regards 
any  difficulty  occasioned  by  the  negotiable  character  of 
the  instrument,  what,  as  bearing  on  that,  does  Duffldd 
V.  Elvoea  say  P  In  that  ca^e  Lord  Eldon  laid  down  that 
the  executors  of  a  donor  become  trustees  for  the  donee, 
and  that  they  are  bound  to  do  everything  which  may  be 
necessary  in  order  to  enable  the  donee  to  get  the  money. 
No  doubt  that  is  anomalous,  as  it  would  not  be  so  with 
respect  to  a  donatio  inter  vivoa — that  is,  a  gift  made  in 
the  donor's  lifetime.  The  court  does  not  give  any 
assistance  to  mere  volunteers  in  such  case*,  so  that  it  is 
an  anomaly  peculiar  to  the  case  of  a  donatio  mortia 
cautd.  It  is  true  that  here  the  assistance  of  the  court 
might  not  be  necessary,  the  donee  herself  beiug  one  of 
the  executors,  but  I  do  not  rely  on  that.  The  same 
view  was  taken  in  the  Iri&h  case  by  the  Ooutt  of  Appeal 
in  Ireland,  though  in  that  case  the  executor,  and  not 
Oassidy,  would  have  been  the  proper  plaintiff.  That, 
in  my  opinion,  geta  over  any  difficulty  arising  from  the 
non-negotiable  character  of  the  instrument.  I  think, 
therefore,  that  the  appeal  fails,  and  should  be  dismissed. 

.  LiNDLBT,  L.J. — I  am  also  of  opinion  that  the  decision 
of  Kekewich,  J.,  was  correct  on  both  the  points  raised  in 
this  appeal  before  up.  We  were  asked  to  overrule  the 
judge's  decision  upon  the  evidence.  That  would  be  a 
very  difficult  thing  to  do  when  he  has  seen  and  heard 
the  witnesses,  and  we  have  not.  I  am  bound  to  say 
for  my  Belt  that,  having  attended  to  the  evidence  which 
has  been  read,  I  fully  belive  the  lady's  story. 

Then  it  is  eaid  that,  even  assuming  the  deceased 
intended  to  make  a  donatio  mortia  cautd,  this  deposit 
note  cannot  be  made  the  subject  of  such  a  gift  One 
would  like  to  know  why  not.  I  can  see  the  diffloulty— 
the  note  is  not  a  negotiable  instrument,  and  cannot, 
therefore,  be  sued  on  in  the  donee's  own  name.  But 
that  point  was  set  at  rest  ages  ago.  Sir  J.  Leach 
decided  in  Duffitld  v.  Elwta  that  the  court  would  not 
assist  a  donee  under  such  circumstances  to  obtain  pay- 
ment of  the  gift,  but  that  decision  was  reversed  on 
Hppeal  and  the  reasoning  of  the  judge  condemned,  and 
Lord  Eldon  said  that  the  principle  that  a  court  of 
equity  will  not  assist  a  volunteer  does  not  apply  to 
these  gifts  mortis  cautd.  Then  why  cannot  this  deposit 
note  be  made  the  subject  of  a  good  donatio  mortia 
cautd ^  It  is  said  there  cannot  be  a  donatio  mortia 
cautd  of  a  cheque  payable  to  bear<*r.  I  will  assume 
that  that  proposition  is  correct,  though  I  think  it 
may  some  day  require  consideration.  But  that  does 
not  affect  the  present  question,  because,  although 
there  is  a  form  of  cheque  payable  to  bearer  on  the 
back  of  the  deposit  note,  that  is  a  mere  means  of 
getting  payment  of  the  money  deposited,  and  I  am 
perfectly  convinced  that  a  perfectly  valid  donatio  mortia 
c'lutd  can  be  made  of  this  deposit  note.  The  authorities 
are  all  in  favour  of  that  view,  but  we  were  asked  to 
review  these  cases.  That,  however,  would  be  a  very 
strong  thing  to  do  at  this  time  of  day,  and  I  cannot 
see  that  it  would  jield  any  adfsntage  whateyeri  to 
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oounterbalance  the  disadTantage  of  npsetting  what  has 
now  been  regarded  as  settled  for  so  long  a  period.  I 
agree  that  this  appeal  f aile. 

L0FB8,  Ij.J. — The  first  point  here  Is  whether  this 
donatio  fnortii  caued  was  proved.  In  my  opinion  the 
judge  was  quite  right  in  holding  that  the  story  told  by 
this  lady  was  the  correct  one.  It  is  true  that  there  was  a 
ceilain  slight  discrepancy  in  what  she  said,  but  I  think 
the  learned  judge  was  quite  right  in  holding  that  the 
gift  was  established. 

Then  (here  is  the  further  question  to  be  considered 
whether  this  deposit  note  is  a  good  subject  of  donatio 
mortis  cautd.  The  law  (though  I  am  not  so  familiar 
with  it  as  my  learned  brethren)  seems  to  be  well 
established.  It  seems  clear  that  a  promissory  note  is  a 
good  subject  of  donatio  moriis  cauid.  It  is  also  clear 
that  an  ordinary  deposit  note  is  a  good  subject.  But 
exception  is  taken  to  the  deposit  note  in  this  case  on  the 
ground  of  the  cheque  upon  the  back  of  it.  In  my 
opinion  that  does  not  in  any  way  alter  the  case.  I 
think  it  is  merely  intended  to  afford  the  bank  a  con- 
Tenient  means  of  preserving  evidence  that  the  money  has 
been  paid.  With  respect  to  the  intention  of  the  donor, 
it  is  clesr  to  me  that  he  intended  to  give  the  donee  the 
means  of  getting  the  money.  In  my  opinion  the 
decision  of  the  learned  judge  was  quite  correct,  and  this 
appeal  ought  to  be  dismissed. 

Cotton,  L-J. — I  meant  to  mention,  with  regard  to 
the  case  of  In  re  Mead,  that  I  became  quite  convinced 
in  tbe  course  of  the  argument  that  there  was  no  intention 
in  that  case  to  give  the  donee  the  whole  of  the  money 
secured  by  the  deposit  note,  but;  merely  to  give  her  a 
cheque,  drawn  upon  the  money  deposited,  for  a  portion 
only  of  that  money.  That  distinguishes  it  from  tbe 
present   ase. 

Appeal  diimiated* 

Solicitors  for  the  appellant,  Oedge,  Kirhy^  Jb  Millett, 

Sjlicitors  for  the  respondent,  H.  F.  A  E.  Chester^ 


From  Q.  B.  Div.  Feb.  13. 

Bablow  r.  Boss,  (a.) 

Bight  to  light^'Uaer  for  ten  yean — Extinguishment — 
Prescription  Act — Artizans'  Dwellings  Act,  1875  (38 
d:  39  Fict.  c.  86),  s.  20. 

The  plaintiff  luilt  a  house  in  1867.  In  1877  the  land 
adjoining  it  teas  acquired  by  a  local  authority  under  the 
provisions  of  the  Artizans'  Dwellings  Act,  1875.  In 
1888  their  lessee  {the  defendant)  erected  on  the  land 
"buildings  which  obstructed  the  access  of  light  to  the 
plaintiffs  house.  Upon  an  action  brouglit  to  recover 
damages  for  the  obstruction. 

Held,  that  the  defendant  was  protected  by  section  20 
of  the  Artizans*  Dwellings  Act,  1875,  since  the  plaintiff 
had  in  1877  an  inchoate  right  over  the  land  acquired  by 
the  heal  authority,  which  was  extinguished  by  the  section, 
and  in  respect  of  which  compensation  was  payable. 

Appeal  from  the  decision  of  Hawkins,  J. 

In  1867  the  plaintiff  erected  a  building  at  Birming- 
ham. In  1877  the  land  adjoining  this  building  was 
acquired  by  the  Corporation  of  Birmingham  under  the 
Aitizans'  Dwellings  i^ct,  1875  (38  &  39  Vict.  c.  36)  for 
tbe  purpose  of  carrying  out  a  scheme  of  improvement. 

In  1886  they  let  the  land  immediately  opposite  tbe 
plaintiff's  building  to  tbe  defendant,  and  ia  1888  he 
pulled  down  the  old  buildings  which  were  standing  and 
erected  a  new  building,  which  materially  obstructed  the 

(a.)  Beported  by  A.  P.  FaBcavAL  Kbbf;  Esq.,  Barrister- 
at-Law. 


access  of  light  to  the  plaintifTs  building.  The  pnieiit 
action  was  then  brought  to  recover  damages  for  Uie  ob- 
struction, and  was  tried  before  Hawkins,  J.,  and  a 
jury.  The  jury  gave  a  verdict  for  the  plainttiE  for  £100,. 
but  Hawkins,  J.,  entered  judgment  for  the  defendaDt, 
on  the  ground  that  he  was  protected  by  section  20  of 
the  Artisans'  Dwellings  Act,  1875. 
The  plaintiff  appealed. 

William  Oraham,  for  the  appelUint.-^At  tbs  tisie 
the  land  was  purchased  by  the  corporation  the  plafotiir 
had  acquired  no  right  to  the  light  and  was  not  entitled 
to  any  compensation.  The  right  could  only  be  aeqnfaed 
by  twenty  years'  user  under  the  Prescription  Act.  There 
was,  therefore,  at  that  time  no  right  which  conldbe 
extinguished  by  the  operation  of  section  20. 

He  cited  Ladyman  v.  Grave,  19  W.  B.  863,  L  B. 
6  Ch.  App.  763  ;  Scott  v.  Pape,  34  W.  B.  465, 31  Gh. 
D.  554 ;  Plasterers*  Co.  v.  Parish  Clerks*  Co.,  L.  R.  6 
Ex.  630 ;  Mitchell  v.  CantriU,  36  W.  R,  229,  57  Oh. 
D.56. 

JTsnn  Collins,  Q.G.,  and  Meihold^  f or  the  reipo&dest. 
— Tbe  corporation  were  compelled  by  law  to  carry  the 
scheme  into  execution,  and  to  allow  the  plaintiif  1  cos* 
tention  would  prevent  them  from  doing  so.  Tbe  right 
of  the  plaintiff  in  1877  was  an  inchoate  right  and  was 
extinguished  by  the  section :  Duke  of  Btdfari  t. 
Dawson,  L.  B.  20  Eq.  353,  24  W.  B.  Dig.  236 ;  Clark 
V.  L(mdon  School  Board,  22  W.  B.  354,  L  B.  9  Ch. 
App.  120. 

Chraham  replied. 

By  section  20  of  the  Artizans'  Dwellings  Act,  1875, 
"  Upon  the  purchase  by  the  local  authority  of  anj  landi 
required  for  the  purpose  of  carrying  Into  effect  any 
scheme  authorized  by  a  confirming  act,  all  rightiof 
way  .  .  .  and  all  other  rights  and  easements  in  or 
relating  to  such  lands  or  any  part  thereof  shall  be  ex* 
tinguiahed,  and  all  tbe  soil  of  such  ways  .  .  •  Bhili 
vest  in  the  local  authority,  subject  to  this  proiision, 
that  compensation  shall  be  paid  by  the  local  anthority 
to  any  persons  or  bodies  of  persons  proved  to  hare  ene- 
tained  loss  by  this  section." 

Lord  OoLBRinoB,  CJ.^This  case  raises -what  ie  in 
some  respects  a  very  important  point.  The  ArtiiUM 
DweUings  Act,  1875,  was  passed  for  the  improf emeat ot 
towns  in  respect  of  artizans'  dwellings  and  gea«*| 
sanitary  regulations.  It  invests  the  local  anthoritiM  ot 
towns— in  this  case  the  Corporation  of  Birminghai^ 
with  very  large  powers,  but  it  carefully  r»P«*»^ 
rights  of  individuals  with  the  exercise  of  wbiehtboie 
powers  might  interfere.  A  scheme  of  improteineat 
under  the  Act  must  be  referred  to  a  aoTemisflit 
department,  and  opportunity  is  given  for  any  obJeetwBi 
to  it  being  made,  either  before  that  departDeat>  or 
before  a  committee  of  Parliament.  The  oonfirstfil 
authority,  the  Local  Government  Board,  hate  theaw 
consider  the  scheme  and  to  embody  it  in  a  proriiiooi* 
order,  which  is  to  be  laid  before  both  Houses  of  wr^V 
ment,  and  nothing  can  be  done  in  pursuance  ottM 
scheme  until  all  those  steps  have  been  ^^*  .^!l! 
every  opportunity  is  given  to  persons  prejsdio*"/ 
affected  by  the  scheme  to  make  their  opposition  ^^ 
But  after  the  scheme  becomes  law  it  becomes  *«*»''?*" 
on  the  loeal  authority  to  see  that  it  is  carried  mto  ciieff. 
They  are  not  to  carry  it  out  themselves,  but  they  •»  ^ 
see  that  it  is  properly  done.  Inter  alia,  p>wer  li  ipwj 
to  them  to  say  what  sort  of  houses  are  to  be  ereeteo 
within  tbe  area  of  the  echeme,  and  it  is  their  datT » 
eflectnating  the  scheme  to  see  that  any  intereeta  wi 
which  the  carrying  out  of  the  scheme  iater/eree^ 
properly  compensated.  In  tbe  present  osse  *^  "  *7 
that  the  powers  of  the  local  authority  are  controlW  oy 
the  rights  of  the  plaintiff.  Although  a  large  area  o(  i»o 
was  bought  under  she  Act,  and  although  all  righti  m  ^ 
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relatliig  to  that  land  were,  bj  operation  of  aeotion  20,  ex- 
tingaiBhed,  jet  it  la  said  that  thia  only  included  rights 
vbich  were  in  exiatenoe  at  the  date  of  the  paichaae, 
■od  that  the  pUdntifC' a  right  to  light,  which   was  not 
then  in  eziatenoe,  was  not  aifeoted  by  the  section.     That 
is  to  say,  that  if  at  the  time  of  the  purchase  there  were 
several  persons  like  the  plaintiff  who  were  in  process  of 
aoqniring  similftr  rights,  but  had  not  yet  acqobed  them, 
and  the  corporation  were  unable  to  block  their  light 
nntfl  a  period    of    twenty    years    had  elapsed,   then, 
as  regards  the  carrying  into  effect  of  that  part  of  the 
Beheme*  their  powers  are  entirely  at  an  end,  and  they 
can  only  go  to  Parliament  for  further  powers.    That 
would,  I  think,  be  a  startling  conclusion.     No  doubt 
the  prima  facie  meaning  of    the  word    "  rights "   is 
eziatfng  rights,  and  it  does  not  in  its  ordinary  meaning 
include  such  an  interest  as  that  possess^  by  the  plaintiff 
when  the  land  was  taken,  an  interest  which  did  not  be- 
come a  right  until  the  time  limited  by  the  Prescription 
Act  had  elapsed.    That  is  conceded,  and  if  we  bad  to 
deal  with  a  different  Act  of  Parliament,  and  could  see 
that  to  giTe  the  word  its  ordinary  meaning  would  not 
interfere  with  the  scope  and  object  of  the  Act,  we  should 
so  interpret  it.  Bat  here  it  is  plain  from  the  object  of  the 
Aet  that  if  this  interpretation  were  given,  in  many  cases 
that  object  would  be  entirely  defeated,  and  the  whole 
scheme  of   improvement  might    be  made  inoperati?e. 
An  obstinate  man    who  objected   to  be  compensated 
might,  if  he  ehose,  stand  on  his  rights  and  force  the 
load  authority  to  seek  fresh  compulsory  powers  from 
Parliament  before  they  could  proceed  with  the  scheme. 
Unleea  it  were  absolutely  necessary  so  to  construe  the 
section,  I  should  shrink  from  a  construction  which  would 
have  suoh  results.    I  think,  therefore,  that  *'  rights  in  or 
lelating  to  the  land  '*  in  the  section,  must  include  not 
only   existing    rights,  but  nascent,    growing,   or  in- 
dicate rights  which  are  capable  of  being  measured  by  a 
money  compensation.    The  Act  provides  for  compensa- 
tion being  made  for  any  loss  sustained  by  reason  of  the 
section,  and  T  think  that  if  we  are  to  give  that  wide 
construction  to  the  word  rights  we  must  place  a  similarly 
wide  interpretation  on  the  word  loss,  and  hold  that  it 
Ineludes   anything,  which  is  measurable  in  money,  by 
which  the  full  exercise  of  the  powers  of  an  owner  are 
limited  by   anything  which  the  local  authority   have 
power  to  do  under  the  Act.    This  is,  I  think,  a  fair 
case   for  oompensaUon,   because  the  plaintiff  has  been 
prevented  by  the  Act  of  Parliament  from  obtaining  a 
Taloable  right  which  but  for  the  operation  of  the  Act 
he  woald  have  obtained.    It  is  therefore  a  subject  for 
compensation,  but  not  for  an  action  for  damages.    It 
iollowB  I  think  that  the  judgment  pf  Hawkins,  J.,  was 
right,  and  that  the  appeal  must  be  dismissed. 

Xord  SsBXB,  H.B. — In  this  case  the  plaintiff  brought 
an  action  for  interference  with  light  to  which  he  had 
aoqnircd  a  legal  title  by  an  unobstr acted  user  for  tirenty 
years.  In  answer  to  his  claim  it  is  said  that  the 
^plication  of  the  Prescription  Act  has  been  defeated  by 
the  enactments  in  the  Artizans'  Dwelling  Act,  1875, 
and  thaty  the  defendant  being  not  only  entitled,  but 
hound,  to  do  what  he  has  done,  the  plaintiff  cannot 
auintain  an  action  for  damages,  although  he  is  entitled 
to  compensation.  The  plaintiff  contends  that  he  is  not 
entitled  to  compensation  because,  at  the  time  when  this 
adjoining  land  was  taken  he  had  no  rigLt  over  it  in 
xeapeet  of  which  he  could  be  compensated.  On  the 
other  hand,  it  is  said  that,  even  if  he  is  not  entitled  to 
<5ompensation,  nevertheless,  he  cannot  sue  the  defendant 
for  damages.  The  case,  therefore,  turns  on  the  meaning 
-whioh.  we  are  to  give  to  the  word  *'  rights  "  in  section 
SO.  According  to  the  ordinary  meaning  of  language, 
no  donbt  the  plaintiffs  interest  at  the  time  the  land  was 
taken  was  not  an  existing  right.  But  in  this  case  we 
lisnre  to  apply  the  well-known  rule  that,  although  we  are 


bound  to  give  the  language  of  an  Act  of  Parliament  its 
ordinary  meaning,  yet,  if  there  are  circumstances  in 
the  Act  which  show  that  the  words  were  used  in  a  sense 
larger  than  their  ordinary  meaning,  we  are  bound  to 
give  them  that  extended  construction*  It  therefore 
becomes  necessary  to  examine  this  Act  of  Parliament  to 
see  whether  the  plaintiff  can  or  cannot  maintain  his 
action.  On  carefully  looking  at  the  Act,  and  at  the 
recitals  to  the  Act,  it  appears  to  me  that  it  became  the 
duty  of  the  authority  to  carry  out  the  scheme  as  soon  as 
it  had  been  properly  authorized.  In  order  to  carry  out 
a  scheme  of  improvement  it  is  almost  a  necessity  that 
there  should  be  higher  and  larger  buildings.  The  local 
authority  had  the  right  to  prescribe  the  elevation  of  the 
buildings,  and  the  defendant  was  only  allowed  to  take 
the  land  in  question  on  condition  of  his  putting  up 
buildings  in  conformity  with  the  scheme.  This,  to  my 
mind,  affords  strong  ground  for  saying  that,  even  if  the 
plaintiff  could  not  get  any  compensation,  nevertheless 
he  cannot  sue  for  damages.  But  I  should  not  like  so  to 
decide.  The  courts  have  always  set  their  faces  against 
any  interference  with  a  man's  interest  without  due 
compensation.  It  is  plain  that  if  the  plaintiff  is  to  have 
the  right  which  he  claims,  he  could  prevent  the  local 
authority  from  carrjiag  out  the  scheme,  but,  it  he  is  to 
lose  the  right,  one  would  expect  that  he  should  have 
compensation.  It  cannot  have  been  intended  that 
where,  as  in  the  present  case,  the  plaintiff  had,  at  the 
time  the  land  was  taken,  an  inchoate  right,  and  the 
local  authority  were  unable  to  bar  that  inchoate,  right 
before  it  became,  by  virtue  of  the  lapae  of  time  and  of 
the  Prescription  Act,  an  existing  right,  the  owner  of 
that  right  should  be  able  to  obtain  an  injunction  to 
prevent  the  local  authority  from  doing  the  very  thing 
which  they  were  bound  by  Act  of  Parliament  to  do. 

I  think,  therefore,  that  the  effect  of  section  20  is  that 
the  land  purchased  is  a  clean  piece  of  land  free  from  any 
rights  of  any  kind  whether  existing  or  inchoate.  I 
think  that  if  a  person  has  at  the  time  of  the  purchase 
property  in  such  a  state  that  if  things  remained  unaltered 
he  would  in  process  of  time  acquire  a  right,  he  has  an 
inchoate  right  which  is  extinguished  under  the  section, 
and  for  which  he  is  entitled  to  receive  compensation.  I 
have  considerable  doubts  whether,  if  no  house  had  been 
built  on  the  land  for  instance,  the  owner  would  still  have 
an  inchoate  right  to  light,  but  if  nothing  had  to  be  done 
to  acquire  the  right  but  allow  the  years  to  elapse,  then  I 
think  there  is  an  inchoate  right.  I  think  that  the 
plaintiff  is  still  entitled  to  compensation,  but  he  is  not 
entitled  to  damages,  and  the  appeal  must  be  dismissed. 

Far,  L.J.— In  1867  the  plaintiff  completed  the 
erection  of  his  house.  In  1877  the  Corporation  of  Bir- 
mingham purchaeed  the  land  opposite  to  it  for  the  pur- 
poses of  their  scheme  of  improvement.  In  1886  they 
let  it  to  the  defendant  under  terms  which  required  him 
to  erect  upon  it  certain  buildings  whioh  were  erected  by 
him  in  1888,  and  which  interfered  with  the  access  of 
light  to  the  pUintiff's  house.  The  present  action  is 
then  brought,  and  the  defendant  sets  up  that  the  right 
acquired  by  the  plaintiff  was  extinguished  in  1877  by 
the  operation  of  section  20.  The  pldintiff  replies  that 
in  1877  he  had  acquired  no  right,  having  only  had  ten 
years'  user  of  the  light,  and  that  his  right  did  not  come 
into  existence  till  1887.  The  question,  therefore,  turns  on 
the  words  of  the  section.  Primd  facie  it  appears  only 
to  refer  to  existent  rights.  But  when  the  object  of  the 
Act  of  Parliament  is  considered,  it  is  plain  that  the 
word  rights  was  net  intended  to  be  limited  to  its  ordinary 
meaning.  The  local  authority  intrusted  with  the  duty 
of  seeing  the  scheme  carried  out  are  a  public  body  and 
not  a  private  profit  seeking  association.  They  are  bound 
to  do  certain  things  for  the  public  interest.  The  eleva- 
tion of  buildings  must  be  within  their  power,  and  there- 
fore the  Corporation  of  Birmingham  had  a  pubUo  duty 
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to  prescribe  the  elevation  of  buildings  erected  ander  the 
scheme.  To  do  so  they  must  be  independent  of  any 
rights  as  to  the  lights  of  adjoining  property,  whether 
those  rights  had  acoraed  ox  were  acoruingy  and  therefore 
inchoate  at  the  ^e  of  the  purchase  of  the  land.  Other- 
wise they  would  be  fettered  in  a  manner  highly  incon- 
▼enient  and  practically  inooneistent  with  the  objects  of 
the  Act.  A  large  interpretation  must  therefore  be  put 
upon  the  section,  and  it  must  be  held  to  include  the 
right  to  count  the  years  of  user  which  already  had  run 
when  the  purchase  was  made.  The  liability  to  com- 
pensate must  be  read  as  co-extensiTe  with  the  rights 
extinguished.  I  agree,  therefore,  that  the  appeal  should 
be  dismissed. 

Appeal  dirniissBd. 

Solicitors  for  the  appellant,  Ftdd^  Bo9coe  A  Oo.^  for 
Bmith  db  Pimento  Birmingham. 

Solicitors  for  the  respondent,  BurUm  A  Co.,  for  Edge, 
Birmingham. 


Ttom  Prob.  Div.  and  Adm.  Div. 


Feb.  26,  27. 


O'Shea  v.  O'Shea  Ain>  Pasiteli. 
In  re  Tuoht.  (a.) 

Praetice-^Appeal— Criminal  came  or  matter — Contempt 
qf  court — Publication  of  comments  calculated  to 
prejudice  fair  trial  of  a  civil  proceeding — Judicature 
Act,  1873  (36  A  37  Viet.  c.  66),  ee.  19,  47. 

An  applicaiion  made  by  a  party  to  a  civU  action  then 
pending,  against  a  stranger  to  the  action,  for  attachment 
for  contempt  of  court  committed  by  the  puhlicaiion  in  a 
newspaper  of  comments  calculated  to  prefudice  the  fair 
trM  of  the  civil  action,  is  a  **  criminal  cause  or  matter  " 
within  the  meaning  of  section  47  of  the  Judicature  Act, 
1873,  and  no  appeal  lies  to  the  Court  of  Appeal  from  a 
judgment  imposing  punishTnent  for  such  contempt,  made 
on  such  applicaiion,  by  a  judge  of  the  High  Court 

Beg.  V.  Barnardo,  Tye's  case,  37  W.  B,  789,  28 
Q.  B,  D.  305,  distiftguUhed. 

Appeal  from  Butt,  J. 

The  point  raised  and  decided  in  this  appeal  was  that 
an  application  for  attachment  for  a  contempt  of  court, 
coufiisting  in  the  publication  by  a  newspaper  of  com- 
ments calculated  to  prejudice  the  fair  trial  of  a  ciril 
action  then  pending,  is  a  "  criminal  cause  or  matter " 
within  the  meaning  of  section  47  of  the  Judicature  Act, 
1873,*  and,  therefore,  that  no  appeal  lies  from  a  judg- 
ment iDflicting  punishment  for  such  contempt,  made  on 
such  application,  by  a  judge  of  the  High  Court. 

After  the  institution  of  a  divorce  action  by  a  husband 
against  bis  wife,  but  before  the  trial,  an  article  con- 
taining comments  calculated  to  prejudice  the  fair  trial 
of  the  action  was  published  in  a  newspaper. 

An  application  for  attachment  for  contempt  of  court 
was  made  by  the  petitioner  in  the  divorce  actioo,  against  a 
Mr.  Tuohy,  who  was  not  a  party  to  the  divorce  action,  but 
who  was  alleged  to  be  a  person  responsible  for  the 
publication  of  the  newspaper.  The  application  was 
intituled  with  the  title  of  the  divorce  action,  and  was  also 
intituled  "  In  re  Tuohy.** 

Butt,  J.,  on  the  hearing  of  the  application,  made  an 
order    imposing   a  flue  of    £100    on    Mr.    Tuohy   for 

*  The  material  part  of  section  47  is  as  follows : — 
''No  appeal  shall  lie  from  any  jadgment  of  the  High 
Court  of  Justice  in  any  crlmioal  cause  or  matter,  save 
for  some  error  of  law  apparent  upon  the  record  as  to 
which  no  question  shall  have  been  reserved  for  the 
consideration  of  '*  the  Court  of  Crown  Cases  Reserved. 

(a.)  Reported  by  M.  J.  Blakb,  Esq.,  Barrister-at-Law. 


contempt  of  court,  committed  by  the  pablicatlon  of  the 
newspaper  containing  the  above-mentioned  aitide,  tat 
which  publication  Butt,  J.,  held  Mr.  Tuohy  to  be  a 
person  responsible. 

From  this  order  Taohy  appealed. 

8ir  Charles  Bussell,  Q.C.,  Asguith,  Q,C„  and  EsM, 
for  the  appellant.— The  other  side  intend  to  take  a 
preliminary  objection  as  to  the  appeal  bebg  heaid,  oa 
the  ground  that  the  order  appealed  from  was  an  oidei 
''in  a  criminal  cause  or  matter,"  and,  therefore, that  no 
appeal  lies,  baring  regard  to  section  47  of  the  Jadicatoie 
Act,  1873.  But  that  section  does  not  mean  that  no 
appeal  shall  lie,  when  the  act  which  orig^atei  the 
proceeding  in  which  the  order  is  made  is  a  crime,  but  it 
means  that  no  appeal  shall  lie  when  the  cause  or  matter, 
in  which  the  order  is  made,  la  in  the  nature  of  a  criaiinal 
proceeding :  Per'  Cotton,  KJ.,  in  Beg.  v.  Banardst  37 
W.  R  789,  23  Q.  B.  D.  305.  In  the  oaseoi  &  jparts 
Alice  Woodhall,  36  W.  B.  655,  20  Q.  B.  D.  83t,  it  was 
held  that  no  appeal  lay  from  a  refusal  by  the  QoceA'i 
Bench  Diririon  of  an  application  for  a  writ  of  hakss 
corpus  made  on  behalf  of  a  person  arreated  sa  a  fagitive 
criminal  accused  of  an  extradition  crime ;  and  that  was 
on  the  ground  that  the  order  appealed  from,  was  an 
order  made  determining  a  question  raised  in  or  vith 
regard  to  proceedings,  the  subject-matter  of  whiehwis 
criminal — ^viz.,  the  extradition  proceedings  before  the 
magistrate.  In  Hunt  ▼.  Clarke,  37  W.  B.  7U,  and 
Beg,  T.  Jordan,  36  W.  R.  797,  appeals  wen  heard  from 
orders  made  on  applications  with  reference  to  oontenpts 
of  court  very  like  the  present,  but  no  objeetion  to  the 
appeals  being  heard  was  taken  by  counsel,  though  in 
Beg.  7.  Jordan  the  court,  after  judgment  had  been 
delivered,  expressed  a  doubt  as  to  whether  an  appeal 
lay.  The  order  appealed  from  in  the  present  ease  ii  an 
order  made  in  the  divorce  action,  and  is  so  intitoled. 

Sir  E.  Clarke,  8.G.,  Inderwick,  Q.C.,  and  Lwis 
Coward,  for  the  respondent.— There  are  diflerent  Idndi 
of  orders  for  attachment  for  contempt  of  conrt,  and 
different  kinds  of  contempt.  A  contenapt  oonabting  of 
an  attempt  to  interfere  with  the  due  courae  ot  jnatioe 
is,  in  its  nature,  criminal,  and  an  attachment  for  raoh 
contempt  is  a  criminal  process*  The  dietinetion  be- 
tween contempts  and  attachments  of  thia  nataxe,and 
contempts  and  attachments  of  a  civil  nature,  ii  pelted 
out  in  In  re  Freston,  31  W.  B.  804,  11  a  B.  D. 
545.  Some  contempts  of  court  are  dearly  capaUe 
of  being  regarded  as  criminal  offences,  and  can  he 
punished  as  such:  In  re  Pollard,  L.  B.  8  ?•  ^« 
106,  17  W.  B.  P.  C.  Dig.  4.  A  contempt  of  conrt 
coneisting  of  an  endeavour  to  stifle  the  tmth  and 
prevent  the  execution  of  justice  is  a  common  lav 
misdemeanour,  1  Hawkins'  Fleas  of  the  Crown,  eh.  o, 
S8.  1,  15,  and  is  indictable  as  such,  2  Hawkine,  cb.  ^» 
s.  4  ;  Ruseell  on  Crimes,  5th  ed.,  voL  1,  p«  1^ » 
Earl  Thanet  and  Fergu96on*s  case,  27  State  Trials,  8Mj 
Attachment  is  a  procese  for  dealing  with  a  criminri 
ofiEence  awarded  by  the  diecretion  of  the  justice  npon  a 
bare  euggeatiou  and  without  any  indictment;  it  » 
properly  grantable  in  cases  of  contempts  againat  which 
all  courts  of  record  may  proceed  in  a  summary  'BAon^ 
according  to  their  diecretion  :  2  Hawkins,  Gh.3S,p*  ^* 
The  chief  reason  for  giving  the  courts  power  to  deal 
with  contempts  in  a  summary  manuer,  ia  to  lecore 
prompt  redrees.  The  present  appellant  ia  not  a  par^ 
to  the  divorce  proceedings,  and  the  order  «g»inat  him  « 
not  an  order  directing  him  to  do  anything  in  the  action, 
but  it  is  solely  to  punieh  him  for  a  groes  interference 
with  the  adminifitration  of  justice  in  the  divorce  ac^ 
then  pending  before  the  court.  The  proceeding 
against  the  appellant  is  outeidc  the  divorce  aow 
altogether.  The  question  as  to  what  is  a  ^^^ 
cauee  or  matter  under  eection  47  was  argued  hefors  we 
House  of  Lords  on  the  appeal  from  the  judgment  of  tn» 
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Comer  of  Appbal. 


O'Shba  v.  0*Shxa  and  Pabnbll. 


OoxjBT  OF  Appbal. 


Oourt  of  Appea)  in  Ex  parte  Bell'Ooco,  36  W.  B.  209, 
SO  Q.  B.  D.  1.  bot  the  jndgment  of  the  House  of  Lords 
has  not  yet  been  giveii. 

They  also  referred  to  the  Grown  Office  Bales»  1886, 
R.  261,  S71»  272. 

Aigviih,  Q.C^  in  reply. -^Though  oontempt  of  oourt 
ii^  in  a  lense,  an  offence,  and  though  attachment  is  a 
punitive  proceeding,  and  to  that  extent  of  a  criminal 
nature,  yet  that  does  not  constitute  the  proceeding  in 
which    the  order  now  appealed    from    was  made,  *'a 
eiiminal    cause    or   matter"  within    the  meaning    of 
section  47  of  the  Judicature  Act,  1873.    Section  100  of 
that  Act  defines  the  meaning  of  the  word  "  cause  *'  in 
that    Act,  as    including    "any  action,  suit,   or  other 
origina]  proceeding  between  a  plaintiff  and  a  defend- 
ant and  any  criminal  proceeding  by  the  Grown  "  ;  and 
the  word    "matter"  is   defined  as  including    "every 
proceeding  in  the  court  not  in  a  cause."    The   applica- 
tion for  attachment  in  the  present  case,  is  a  proceeding 
in    the   civil    action    in  the  Divorce    Division.      The 
application  is,  in  fact,  made  by  the  petitioner  in  the 
divorce  action,  and  is  intituled  in  that  action,  and  the 
complaint    is    with    reference    to    that    action.      The 
attachment  proceedings  were  not  independent  proceed- 
ings instituted  by  the  court  itself,  or  by  the  Crown. 
Ho  court  or    judge   other    than   the  judge  who  was 
trying  the  divorce  action   could  have  entertained  the 
application  for  attachment.     [Cotton,  L.J. — Suppose  a 
judge  engaged  in  trying  a  cause  is  insulted  or  abased, 
could  not   an  application   to  commit  for  contempt  be 
made  to  and  dealt  with  by  some  other  judge  ?  ]     I  sub- 
mit not.     There  is  no  instance  of  a  proceeding  by  way 
of  indictment  for  contempt  of  court,  and  the  passages 
dted  from  Hawkins'   Pleas  of  the  Crown,  are  merely 
dicta.      The  cai»e  of  In  re  Freaton  is  reaily    in    my 
f^Tonr.     [/Sir  E.    Clarke  mentioned   Skipworth*a  case, 
L.  B.  9  Q.  B.  230.] 

CorrroK,  L.J. — The  question  raised  in  this  case  has 
nerer  yet  been  the  subject  of  decision,  and  as  the  ques- 
tion is  an  important  one,  and  has  been  fully  argued 
before  us,  I  think  we  ought  not  to  delay  giving  our 
Judgment  upon  it. 

The  appeal  is  from  an  order  of  Butt,  J„  which 
inflicted  a  fine  of  £100  on  the  present  appellant,  and 
in  default  of  payment  attachment. 

A  preliminary  objection  has  been  taken  to  the^  appeal 
being  heard,  on  the  ground  that  by  section  47  of  the 
Jodicatars  Act,  1873,  no  appeal  lies.  [The  Lord 
Jostioe  read  the  section,  and  continued  : — ]  Now  is 
this  a  judgment  in  a  criminal  cause  or  matter.  In  my 
opinion  it  is. 

It  is  quite  true  that  motions  very  like  that  in  the  present 
case  have  at  times  been  made,  but  the  point  now  raised  has 
sever  yet  been  dealt  with,  though  in  one  case  {Beg,  v. 
Jordan)  the  other  branch  of  the  Court  of  Appeal  did 
BUggeBt  a  doubt  (after  the  appeal  had  been  heard) 
whether  any  appeal  lay. 

The  prec'ent  proceeding  is  for  a  contempt  of  court. 

Of  course,  there  are  many  contempts  of  court  that 
have  nothing  criminal  about  them,  as,  for  instance, 
where  a  man  does  not  obey  an  order  of  the  court,  made 
in  some  civil  proceeding,  to  do  or  to  aba  tain  from  doing 
aomethiog — as  in  the  case  of  an  injunotion  agaiuat  a 
defendant — ^and  then  a  motion  to  commit  him  for  con- 
tempt ia  made,  and  an  order  made  thereon ;  that  is  really 
only  to  get  something  done  in  the  course  of  the  suit, 
and  ii  noc  a  criminal  proceeding. 

In  the  present  case,  however,  though  the  notice  of 
motion  ia  intituled  in  the  matter  of  the  divorce  suit  (for 
the  purpose  of  convenience),  yet  it  is  also  intituled  iu 
the  matter  of  an  original  spplication  against  Mr. 
Tuobj,  and  the  essential  part  of  the  motion  ia  the  appli- 
cafion  to  commit  Mr.  Tuohy  for  contempt. 

It  waa  argued  that  the  application  was  made  in  the 


divorce  suit,  and  was  a  proceeding  in  that  suit,  but  the 
application  was  to  commit,  for  a  contempt  consisting  of 
an  attempt  to  pervert  the  proper  course  of  justice,  by 
preventing  this  divorce  suit  being  properly  tried.  That  is 
contempt  of  a  criminal  nature,  and  is  a  criminal  act. 
Authorities  have  been  cited  which  showed  that  anything 
done  to  prpjudloe  the  judge  or  the  jury  in  the  trial  of 
an  action,  was  a  criminal  act,  and  the  instances  which 
are  given,  all  refer  to  the  same  thing— viz.,  an  attempt 
to  pervert  the  due  course  of  justice. 

In  the  present  case  it  is  true  the  application  for  com- 
mittal was  made — not  by  the  Attorney-Q-aneral — but  by 
the  petitioner  in  the  divorce  suit,  but  it  is  conceded  that 
the  act  done  was  a  wrongful  act,  for  there  could  otherwise 
haye  been  no  fine  imposed,  and  therefore,  iu  my 
opinion,  though  the  application  was  made  by  the  peti- 
tioner in  the  divorce  action,  yet  it  is  in  no  way  a 
proceeding  in  that  action,  but  it  is  an  independent 
application  to  prevent  the  course  of  justice  being  per- 
verted. 

It  is  quite  true  that  in  some  cases  (Reg.  v.  Barnardo 
was  one),  where  a  motion  to  commit  very  like  the  present 
was  made,  the  court  held  that  the  proceeding  did  not 
oome  within  section  47.  Much  stress  was  naturally  laid 
on  my  own  judgment  in  that  case.  I  said:  "Section 
47  does  not  mean  that  no  appeal  shall  lie  when  the  act 
which  origbiates  the  proceeding  in  which  the  order  was 
made  is  a  crime,  but  it  means  that  no  appeal  shall  lie 
when  the  cause  or  matter  in  which  the  order  was  made 
is  in  the  nature  of  a  criminal  proceeding."  Well,  what 
was  the  proceeding  there  P  It  was  to  obtain  something 
being  done  in  the  civil  proceeding  before  the  Queen's 
Bench  Division.  That  ia  what  I  referred  to  in  my 
judgment  in  that  case. 

But  in  the  present  case  the  whole  proceeding  was  to 
punish  the  wrong  done  by  the  present  appellant,  and  not 
to  obtain  anything  being  done  in  the  civil  action  before 
the  Divorce  Division.  It  was  a  proceeding,  therefore, 
outside  the  diyorce  action,  and  its  object  was  only  to 
obtain  that  fair  trial  which  every  suitor  has  a  right  to, 
and  not  to  obtain  the  performance  of  any  order  made 
in  the  divorce  action.  In  my  opinion,  therefore,  section 
47  of  the  Judicature  Act,  1873,  does  prevent  us  hearing 
this  appeal. 

LiNDLBT,  L.  J. — In  my  opinion  we  have  no  jurisdiction 
to  hear  this  appeal.  The  question  turns  on  the  true 
construction  of  two  sections  of  the  Judicature  Act,  1873 
— viz.,  section  19  and  section  47.  [The  Lord  Justice 
read  these  sections,  and  continued : — ]  Does  the 
present  case  come  within  section  19  or  within  section 
47  ?    In  my  opinion  it  comes  within  section  47. 

This  is  really  an  appeal  by  Mr.  Tuohy  from  a  sum- 
mary conviction  for  a  criminal  offence.  His  offence  is 
clearly  a  criminal  offence.  I  do  not  say  it  is  an  in- 
dictable offence,  but,  whether  indictable  or  not,  it  is  an 
instance,  and  the  only  instance  I  know  of,  of  an  offence 
punishable  at  common  law  by  summary  process. 

As  regards  the  cases,  no  case  has  been  cited  which 
corfiicts  with  the  view  we  take  in  our  judgment  in  this 
case.  Iu  the  case  of  Meg,  v.  Jordan  counsel  did  not  take 
(they  purposely  abstained  from  taking)  the  point  now 
raided.  After  the  appeal  in  that  case  had  been  heard 
and  judgment  given,  the  point  occurred  to  me,  and  I 
said  I  was  not  satisfied  that  we  had  any  jurisdiction  to  hear 
the  appeal.  I  am  now  satisfied  that  we  had  no  jurisdic- 
tion to  hear  it.  The  case  of  Beg,  v.  Barnardo  is  quite 
distinguishable  from  the  present  case. 

There  are  obviously  contempts  and  contempts  ;  and 
attachment  may  sometimes  be  regarded  merely  as  a 
civil  proceeding.  For  instance,  where  an  order  was 
made  by  the  Court  of  Chancery  in  former  days,  I 
can  well  remember  the  time  when  there  was  no  mode 
of  enforcing  such  an  order  except  by  attachment.  One 
must  not,  therefore,  be  misled  by  the  words  "  contempt  ** 
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or  "  attaohment,"  bat  the  substance  of  the  thing  most 
be  looked  at. 

In  the  present  case  it  is  a  sammary  oonTiotion  for  a 
cximinal  offence,  and,  therefore,  no  appeal  lies* 

LoFBS,  KJ. — The  preliminary  objection  raises  an  im- 
portant qnestion— Tiz.,  whether  the  order  for  attachment 
made  in  this  case  is  an  order  made  in  a  criminal  oanse 
or  matter  within  the  meaning  of  section  47. 

There  are  different  kinds  of  attachments  for  con* 
tempt.  One  kind  of  attachment  is  to  enforce  obedience 
to  an  order,  made  in  some  civil  suit  or  proceeding,  against 
one  of  the  parties  to  such  suit,  to  do,  or  to  abstain  from 
doing,  something,  the  not  doing  or  the  doing  of  which, 
is  not  criminaL  That  would  not  be  within  section  47  ; 
and  the  case  of  Eeg,  ▼.  Bamardo  is  an  example  of  that 
kind. 

Another  kind  of  attachment  is  in  respect  of  an 
independent  application  agaiost  a  person  not  a  party  to 
the  suit,  in  respect  of  an  act  done  outside  the  suit,  end 
which  act  is  criminal.  That,  I  think,  is  within  section 
47.  The  application  on  which  the  present  order  was 
made  is  an  application  by  Mr.  0*Shea,  a  litigant  iu  the 
divorce  action,  with  reference  to  an  attempt  made  by  a 
stranger  to  interfere  with  and  pervert  the  due  process  of 
justice  in  the  action,  but  it  is  made  outside  the  action. 
The  object  of  the  application  was  to  obtain  the  punish- 
ment of  Mr.  Tuohy.  The  proceeding,  in  which  this 
attachment  was  made,  commenced  with  the  motion 
against  Mr.  Tuohy,  and  ended  with  the  order  for  his 
punishment,  I  am  clearly  of  opinion  that  that  is  a 
criminal  cause  or  matter.  As  to  whether  the  offence 
committed  by  Mr.  Tuohy  is  an  indictable  offence  or  not, 
I  desire  at  present  to  express  no  opinion. 

Appeal  diBtniued, 

SolidtorA  for  the  appellant,  Leudi  A  LetoU. 

Solicitors  for  the  respondent,  WorUntr  dk  Sons, 


Wflib  <!Coutt  of  ^wtitt. 


Chan.  Div.l 
i  Ohitty,  J.  J 


Jan.  22,  23. 


In   re   West    Biding   of  YosxflHiBS  Pjebmavent 
BniLDme  SocnnT.  (a.) 

Building  society  —  Advanced  viemhers  —  Borrowing 
members — Winding  up — Liability  to  conUrihute  to 
losses — Term  of  redemption. 

Under  one  of  the  rules  of  a  buUding  society^  deficiencies  * 
of  income^  by  which  the  society  miglU  be  prevented  from 
meeting  its  anticipated  expenditure  and  liabilities,  were 
to  be  apportioned  between  the  investing  and  borrowing 
members. 

Held,  that  *' liabilities"  included  the  sums  due  to  the 
investing  members  in  respect  of  their  shares,  and  that  the 
horrovfing  members  were  liable  to  contribute  rateably  to 
any  losses  thereon  incurred  by  the  investing  members. 

Under  another  rule  of  the  same  society,  the  property 
mortgaged  to  the  society  to  secure  advano^  shares  was  to 
oe  so  secured  until  the  amount  of  such  shares  should  be 
repaid  to  the  society,  wUh  all  fines  and  other  payments 
incurred  in  respect  thereof. 

Held,  that,  under  the  last-named  rule,  a  borrowing 
member  was  not  entitled  to  redeem  his  mortgage,  except 
on  payment  of  what  might  be  due  from  him  in  respect  of 
his  above-mentioned  liability, 

(a,)  Beported  by  Y.  db  8.  Fowxb,  Esq.,  Barrister-at- 
Law. 


Adjourned  summons. 

A  building  society,  established  under  the  Aot  o(  6 1; 
7  Will.  4,  c.  82,  which  was  not  registered  under  the  kfH 
of  1874,  had  advanced  and  nnadvanced  members,  and  bid 
for  its  object  the  making  of  advances  to  memben  of  the 
amount  or  value  of  their  shares  for  the  parpoM  of 
erecting  or  purchasing  houses.  It  was  provided  tiiat 
each  share  should  be  £120,  and  that  the  vtlae  of  a 
member's  share  on  his  joining  the  society  should  be  £60, 
and  after  that  date  its  value  should  be  detemiaed 
according  to  the  society's  tables.  Ad  fauces  were  to  be 
made  on  the  security  of  property  to  the  satitfaetioii  of 
the  directors.  It  was  provided  by  rule  18  that,  *'  vhea- 
ever  the  value  of  a  share  or  shares  shall  be  ad?anoed  to 
any  member  out  of  the  funds  of  the  society  punaaat  to 
these  rules,  the  property  shall  be  secured  to  the  sieiet/ 
by  way  of  mortgage  until  the  amount  of  such  than  or 
shares  shall  be  repaid  to  the  society  with  all  find  sad 
other  payments  incurred  in  respect  thereof,  and  emj 
such  mortgage  deed  shall  be  made  in  snob  forn  and 
contain  all  such  covenants,  clauses,  and  profisoei,  in- 
cluding a  power  of  sale,  as  are  usually  inserted  in  deedi 
of  the  like  nature,  and  as  the  solicitors  of  the  sodOf 
shall  think  proper."  The  rule  with  respeet  to  the 
members'  right  of  redemption  was  to  the  same  effect, 
and  in  the  mortgages  which  were  taken  by  the  netoty 
from  its  members  as  security  for  adraoces  on  tiieii 
shares  the  proviso  for  redemption  was  framed  in  aoooid- 
ance  with  these  provisions. 

Bule  39,  headed  "Surplus  Profits,*'  provided  <'thit 
the  present  and  future  surplus  arising  from  the  tnuM- 
tions  of  the  society,  after  providing  for  all  liabilitia^ 
shall,  from  time  to  time,  be  appropriated  equitablj  and 
equally  between  the  investing  and  borrowing  maaben 
by  way  of  bonus  in  proportion  to  the  number  of  ihiM 
held  by  each  member  'and  the  period  subscribed  lor  to 
the  society." 

Bale  40,  headed  "  Deficiency  of  Income,"  pronded 
that  "  the  directors  shall,  every  three  years  at  lesat,  tdn 
into  consideration  the  general  affairs  and  the  giw 
receipts  and  expenditure  of  the  society  at  special  meet- 
ings of  their  body  to  bo  called  for  that  purpose  bj  the 
manager,  and  if  they  shall  determine  at  such  flpedal 
meeting  that  there  is  a  deficiency  of  income  bj  wbieh 
the  society  may  be  prevented  from  meeting  its  aatki* 
pated  expenditure  and  liabilitids,  the  amount  of  swh 
deficiency  shall  be  equitably  and  equally  apportioned  by 
the  directors  between  the  investing  and  borrowing 
members,  and  shall  be  paid  by  them  severally  and 
respectively  forthwith,  or  by  such  monthly  or  qaaiterijr 
instalments  as  the  directors  shall  determine,  and,  if  tbs 
same  shall  not  be  paid  accordingly,  every  member  who 
makes  default  shall  pay  the  same  fines  as  for  an  eqnal 
amount  of  subscriptions  or  repayments  in  arrear,  as  the 
case  may  be." 

Lessee  having  occurred  through  the  fraud  of  s 
secretary,  a  resolation  was  passed  for  winding  np» 
and  a  winding-up  order  under  supervision  was  mads  on 
the  26th  of  November,  1889.  The  assets  were  snffioiflnt 
to  satisfy  the  outside  creditors  in  full,  but  not  to 
satisfy  the  claims  of  the  non-advanced  members.  The 
liquidator  claimed  to  make  the  advanced  memben  eon* 
tribute  a  rateable  proportion  of  the  loss  which  might  be 
sustained  by  the  other  members,  and  the  preeeat  was 
an  |application  adjourned  into  court  to  obtain  the 
decision  of  the  court  as  to  the  liquidator's  right  to  do 
BO.  No  special  meeting  had  ever  been  held  under  nle 
40,  except  the  meeting  at  which  the  resolution  to  wind 
up  was  passed,  but  his  lordship  held  that  to  asoertwi 
the  deficiency  of  income  was  merely  a  question  of 
machinery,  and  that  the  court  could  not  determine  the 
matter.  It  appeared  that  certain  advanced  menbsn 
had  applied  to  the  liquidator  in  the  winding  op  to 
accept  payment  of  the  subscriptions  and  other  paymento 
due  on  their  shares  and  for  a  reconveyance,  but  he  re« 
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fosed,  on  the  ground  that,  even  after  the  outside 
enditora  were  satiefled,  the  Becnrities  coTered  any  sums 
payable  by  the  adTanced  members  in  respect  of  their 
propoitlon  of  the  losses. 

Bonur,  Q.C,  and  Baker ,  for  the  liquidator. — 
Primd  facie  the  advanced  membera  are  not  liable ; 
JBrownlie  ▼.  Ruuell,  8  App.  Gas.  235,  31  W.  B.  Dig. 
S8 ;  Toeh  y.  The  North  British  Building  Society,  35 
W,  B.413, 11  App.  Gas.  489;  those  cases,  however,  were 
decided  on  their  special  circumstances,  but  here,  on  the 
mles,  advanced  members  are  liable. 

Byrne,  Q.G,,  Wurtzhurg,  and  T.  B.  Napier,  for  the 
advanced  members  and  for  a  member  who  sought  to 
redeem. — ^Advanced  members  are  only  liable  to  the 
daims  of  ootside  creditors.  In  re  The  Doneaeter  Per^ 
maneni  Building  BoeiOy,  15  W.  B.  102,  L.  B.  8  Eq. 
158,  not  to  claims  by  other  members.  In  this  case  the 
daim  is  not  within  rule  40. 

Amur,  Q.C,  replied. 

Ghirt,  J.-^It  is  admitted  that  the  assets  cf  this 
society,  after  the  outside  creditors  have  been  satisfied, 
may  not  be  sufBdent  to  repay  the  investing  members 
the  full  amount  of  their  shares,  and  the  question  now 
raised  is  whether  this  loss  is  to  be  borne  by  them 
exdusivelj,  or  whether  the  advanced  members  are 
liable  to  eontribute  rateably  thereto  so  as  to  make  the 
loss  fall  on  both  classes  of  members.  To  put  a  simple 
caae  by  way  of  illustration,  I  will  assume  there  to  be 
only  a  single  member  of  each  class,  and  the  assets  after 
all  liabilities  have  been  discharged  to  amount  to  £100, 
and  that  the  investing  member  is  entitled  to  demand 
payment  of  a  full  share  of  £120,  the  question  then  being 
whether  the  other  advanced  member  is  liable  to  bear 
with  the  investiog  member  this  loss  of  £20.  Now  it  is 
well  established  that  in  these  societies  advanced  members 
are  not  liable  to  contribute  to  a  loss  such  as  this  is, 
unless  there  be  a  contract  between  the  members  to 
tiiat  effect,  and  in  the  present  case  it  is  on  the  terms 
of  mles  39  and  40  that  this  question  must  be  determined. 
[His  lordship  then  referred  to  the  constitution  and 
olijeets  of  the  society,  and  continued  :— ]  Now  under 
rale  39  it  is  dear  that  profits  are  to  be  credited  in  a 
due  proportion,  both  to  the  investing  and  to  the  advanced 
members.  The  effect  of  so  doing  in  the  case  of  the 
investing  members  is  this,  that  supposing  there  to  be  no 
subsequent  losses  they  will  in  a  lesser  time  and  with 
diminished  payments  have  made  up  the  amount  of 
thdr  shares.  And,  similarly,  the  advanced  members 
who  are  paying  their  subscriptions  on  the  footing  of 
their  mortgage  deed  will  be  relieved  pro  tanto  from  these 
payments. 

Now  the  rule  is  headed  "  Surplus  Profits,"  and  it  is  in 
theie  terms.  [His  lordship  read  the  rule  and  continued : — ] 
The  term  '*  liabilities '*  here  clearly  indudes  tbe  amounts 
due  to  the  investing  members.  Tbe  balance-sheets  of 
the  sodety  all  state  this  as  being  so,  and  corractly ;  the 
first  item  of  liability  being  always  the  value  of  shares 
not  advanced  upon.  Of  course  there  is  nothing  put 
down  in  respect  of  the  advanced  members'  shares 
inaemnch  as  those  have  been  paid.  And  in  each 
of  tbe  balance-sheets  down  to  1886  there  is  iaserted 
among  the  liabilities  "  profits  due  to  members "  not 
attributing  this  item  to  them  rateably,  but  taking  it  as 
a  gross  sum  due  to  them  in  a  body.  I  have,  therefore, 
no  hesitation  in  holding  under  this  rule  that  in  estimating 
profits  the  sums  payable  to  investing  members  must  be 
tzeated  as  a  liability. 

But  if  the  rule  stood  alone  it  is  plain  that  the 
ndwanoed  members  would  still  not  be  liable  to  con- 
tiibnte  to  this  loss,  for  the  agreement  to  divide  profits 
Is  not  snficient  to  make  them  liable  for  losses.  But 
tiien  oomee  rule  40,  which  must  be  read  in  connection 
with  rale  39.    The  rules  in  many  societies  are  not 


expressed  as  carefully  as  is  desirable,  and  they  are 
often  difficult  to  construe,  and  this  rule  is  itself  open  to 
some  such  observation  upon  it.  [His  lordship  read  the 
rule,  and  continued: — ]  This  language  has  been 
criticized  in  argument,  especially  the  term  *'  defidency 
of  income,"  which  was  apparently  argued  to  be  some- 
thing distinct  from  **  capitd.''  But  there  is  no  such 
contrast  in  the  rule,  where  *' income"  means  merely 
all  that  comes  into  the  society.  This  U  clear  from  its 
very  nature,  for  the  subscriptions  consist  partly  of 
principal  and  partly  of  interest,  and  there  is  in  these 
societies  no  such  distinction  between  capital  and  income 
as  exists  in  companies  which  have  a  fixed  capital— no 
distinction,  that  is,  between  the  tree  and  its  fruits.  Under 
this  rule  the  directors  are  to  consider  every  three  yean 
whether  the  income  will  be  sufficient  to  meet  the  ex- 
penditure and  liabilities  anticipated  within  that  period, 
and  to  make  provision  accordingly.  In  my  opinion 
any  loss  owing  to  which  assets  might  be  insuffldent  to 
meet  the  claims  of  investing  members,  would  have  to  be 
included  among  such  liabilities,  and  by  the  rule  this  is 
to  be  borne,  not  by  the  borrowing  members  alone,  but  by 
both  classes  equitably  apportioned  between  them.  I 
come  to  the  conclusion,  therefore,  that  the  liquidator's 
contention  on  this  point  is  correct,  and  that  the 
advanced  members  are  liable  to  contribute  to  any  lossea 
sustained  by  the  investing  members  in  respect  of  their 
shares. 

The  other  question  is  this.  Tbe  advanced  members 
are  prepared  to  pay  ofE  all  the  society's  claims  under 
their  security.  But  the  liquidator  contends  that 
their  securities  indude  the  just  proportion  of  the 
loss  of  the  society  to  which  the  advanced  mem- 
bers is  bound  to  contribute.  This  is  contested  by 
tbe  advanced  members.  But  this  question  is  really 
disposed  of  by  rule  18,  in  confprmity  with  whiob 
the  mortgage  deed  was  framed.  For  it  throws  on 
the  security,  not  merely  the  instalments  and  fines, 
but  "other  payments  incurred,"  which  is  equiva- 
lent to  saying  "  liabilities  for  payments."  This  is  a 
liability  accrued  at  the  date  when  the  advanced  member 
seeks  to  redeem  ;  it  is,  therefore,  included  in  the  security 
which  cannot  be  redeemed  until  the  payment  is  made. 
The  exact  amount  due  is  not  yet  ascertained,  but 
cerium  est  quod  certum  reddi  poieaL  I  hold,  there- 
fore, that  the  advanced  members  cannot  redeem  their 
mortgages,  except  on  payment  of  what  may  be  due  from 
them  towards  the  losses  sustained  by  the  investing 
members,  but  I  see  no  objection  to  the  liquidator 
allowing  them  to  redeem  forthwith  on  their  paying  into 
court  a  sum  provisionally  acseosed  in  respect  of  this 
liability. 

Solicitors,  Burn  &  Berridge,  for  J.  R,  Farrar,  Hali- 
fax ;  Ford  A  Ford,  tot  E.  T,  Rhodee,  Halifax  ;  Emmet, 
Son,  df  Stuhha,  for   Wavtll,  Son,  ik  Marehall,  Halifax. 


Hendon  Local  Boabd  v.  Tothxce.  (a.) 

Local  govtrnment —  Urban  eanitary  authority — Bye-'lawe 

— Entrance  to  new  etreet-—  Width — "  ConetrucHon  **  of 

new  etreet-^Validity  of  by e-lawe^ Public  Health  Ae^, 

1875  (38  d:  39  Viet.  c.  55),  s.  157. 

One  of  the  bye-lawe  of  a  local  hoard,  which  had  been 

allowed  by  the  Local  Oovernment  Board,  provided  aa 

Jollowe : — "  Every  person   who  shall  construct  a  new 

street  shall    provide  at  one  end  at  least  of  such  street 

an  entrance  of  a  width  equal  to  the  vfidth  of  such  street 

and  open  from  the  ground  upwards," 

(a.)  Beported  by  J.  TsusTaAK,  Esq.,  Barrister-at-Law. 
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Sdd,  that,  upon  the  rigid  eon$tTwiion  of  this  hy€» 
lata,  a  prevented  a  landowner  from  conetriicUng  a  new 
street  and  building  upon  hie  own  land  until  he  had  pro* 
vided  an  entrance  to  the  new  ttrett  of  the  requfeite  ividth  ; 
that  the  hye^law  waa  not  ultrlL  vlre^,  and  that  it  applied 
not  merely  to  the  making  of  the  roadway,  with  sewers 
and  footpaths,  hut  also  to  the  construction  of  the  housfs 
on  each  side  and  the  gardens  attached  to  them;  and 
consequently,  that,  if  the  landowner  could  not  provide 
the  requisite  entrance,  eithtr  over  his  own  land  or  by 
arrangement  with  some  other  landowner,  then  he  could 
not  utilize  his  land  by  constructing  a  new  street  and 
building  houses  upon  it. 

Baker  v.  Mayor  of  Portsmoatfa,  25  W.  R.  677,  3 
Ex.  D.  ^,  followed. 

Motion. 

The  action  was  brought  hj  the  Hendou  Looal  Board, 
acting  as  the  urban  sanitary  authority,  against  J.  H. 
Pounce,  an  owner  of  land  within  the  plain tifCd'  district, 
and  H.  Oooper,  a  builder,  and  the  relief  olaimed  by  the 
writ  was  an  injunction  to  restrain  the  defendants  from 
constructing  a  new  street,  called  Eavensfaurst-avenue, 
within  the  plaintifiEa'  district,  until  an  entrance  to  such 
new  street,  of  a  width  equal  to  the  width  thereof,  was 
provided,  and  to  restrain  the  defendant  H.  Cooper  from 
building  upon  the  land  abutting  upon  the  new  street 
until  such  an  entrance  had  been  provided. 

The  plaintiffs'  bye-laws,  whioh  had  been  allowed  by 
the  Local  Q-overnment  Board,  provided  as  follows  : — 

1.  *'  In  the  construction  of  the  bye-laws  relating  to 
new  streets  and  buildings  the  following  words  and  ex- 
pressions shall  have  the  meanings  hereinafter  respec- 
tively assigned  to  them,  unless  such  meanings  be  repug- 
nant to,  or  inconsistent  with,  the  context  or  subject- 
matter  in  which  such  words  or  expressions  occur ;  that 
is  to  say  {inter  alia) ; — 

*' '  Width,'  applied  to  a  new  street,"  means  the  whole 
extent  of  space  intended  to  be  used,  or  laid  out  so  as  to 
admit  of  being  used,  as  a  public  way,  exclusive  of  any 
steps  or  projections  therein,  and  measured  at  right 
angles  to  the  course  or  direction,  or  intended  course  or 
direction,  of  such  street."     •    .     • 

4.  ''Every  person  who  shall  lay  out  a  new  street 
shall  so  lay  out  such  street  that  the  width  thereof  shall 
be  forty  feet  at  the  least."     .     •     • 

6.  ''  Every  person  who  shall  construct  a  new  street  shall 
provide  at  one  end,  at  least,  of  such  street  an  entrance 
of  a  width  equal  to  the  width  of  such  street,  and  open 
from  the  ground  upwards." 

In  December,  1886,  J.  H.  Pounce — who  was  the  owner 
of  a  field  bounded  on  the  north  by  a  row  of  houses 
called  Market-place  abutting  on  an  oli  road  called 
Church- lane,  runniug  east  and  west  and  communicating 
with  Church-lane  by  a  passage  about  17  feet  wide 
running  from  north  to  south  between  two  of  the 
houses,  on  the  south  by  a  foatway  called  Chapel- 
walk  about  10  feet  wide  running  from  east  to 
west,  and  on  the  east  by  houses  built  on  land  belong- 
ing to  J.  B.  Mathews,  which  was  bounded  on  the  north 
by  Churcb.lane  and  on  the  south  by  Chapel- walk- 
applied  to  the  plaintifEs  for  permission  to  lay  out  a 
new  street,  forty  feet  in  width,  to  be  called  Ravens- 
hurst-avenue,  to  extend  from  the  pai>sage  running  from 
Church-lane  into  his  field  across  his  field  in  a  southerly 
direction  to  Chapel- walk,  in  accordance  with  a  plan  de- 
posited with  his  application.  There  was  to  be  no  access 
into  Chapel- walk,  and  the  only  entrance  to  the  proposed 
new  street  was  by  the  passage  leading  into  Church-lane, 
which  passage  was  only  17  feet  wide  or  thereabouts. 

His  plan  was  not  approved  by  the  plaintiffs  on  the 
ground  that  the  proposed  new  street  would  violate  their 
bye-laws. 

.  J.  H.  Pounce  then  amended  his  plan  by  making,  at 
the  southern  end  of  the  proposed  new  street,  an  extension, 


forty  feet  in  width,  at  right  angles  to  the  propoMd  sew 
street  from  west  to  east,  up  to  a  piece  o(  vacant  gnmsd 
belonging  to  J.  B.  Mathews  which  communicated  with 
a  street  called  John-street  running  parallel  vith  the 
proposed  new  street  across  land  belonging  to  J.  B. 
Mathews,  and  terminating  with  Ghapel-laae.  The  ex- 
tension would  not,  however,  join  John-street  aoless  it 
was  carried  over  the  intervening  piece  of  vacant  ground, 
which  could  not  be  done  without  the  consent  of  J.  B* 
Mathews. 

On  the  application  by  J.  B.  Mathews  to  the  pliintifb 
in  October,  1881,  for  permission  to  construct  John-street, 
it  had  been  made  a  condition  by  them  that  the  pieee  of 
vacant  ground  forty  feet  in  width  should  be  left  mm  to 
form  an  entrance  of  that  width  to  Pounce's  land  ia  qsib 
that  land  should  at  any  time  thereafter  be  built  apon. 

The  report  of  the  committee  of  the  plaintiS  board 
upon  the  amended  application  by  J.  H.  Fonacs  vis  ss 
follows  :  '*  Your  committee,  having  fully  considerad  the 
application  and  the  minutes  of  the  board  of  the  SSndof 
October,  1881,  with  referenee  to  John-street,  whereby  ic 
was  stipulated  that  the  two  plots  in  John-street  nesieit 
Chapel-walk  should  be  left  vacant,  in  order  to  pronds 
for  any  future  new  road  down  Chapel- walk  of  a  width  of 
forty  feet  required  by  the  bye-laws,  and,  as  Mr.  Poqqos'b 
application  proposes  to  construct  a  portion  of  raoh  d«w 
street  over  the  before-mentioned  vacant  plots  ioto  hii 
proposed  new  street  (RaTenshurst-avenne),  yoar  oon- 
mittee  consider  that  if  the  proposed  new  street  ii  laid 
out  and  constructed,  as  shown  on  the  plans  deponted 
by  Mr.  Pounce  for  the  whole  length  between  C5hiKcb- 
lane  and  John-street,  and  of  a  width  of  forty  feet  fton 
the  old  road  at  Church-lane  end  to  John-street,  sad 
before  any  bouses  are  allowed  to  be  built  in  snch  street 
your  committee  would  recommend  the  board  to  ssient 
to  Mr.  Pounce's  application.*' 

In  January,  1887,  the  plaintiifs  resolved  **  thst  Kr. 
Pounce's  plan  be  passed,  subject  to  the  cooditions 
mentioned  in  the  report." 

J.  H.  Pounce  accordingly  commenced  the  oonstme- 
tion  of  Eavenshurst-avenue,  and  made  sewen  ssd 
drains  along  it,  and  kerbed  and  paved  thefootpsth^sad 
metalled  the  roadway  of  the  part  adjoining  thepsii4S 
leading  into  Church-lane.  He  also  entered  into  a 
agreement  with  H.  Cooper  to  let  the  land  abatting  on 
the  new  street  for  building. 

H.  Cooper  then  applied  to  the  plaintiffs  for  permii- 
sion  to  build  houses  abutting  on  Ravensburst-aveeoe ; 
but  the  plaintiffs  rejected  his  applioation,  on  theg^sni 
that  the  new  street  had  not  been  constructed  in  soooid* 
ance  with  the  resolution  of  the  plaintiffs  or  with  their 
bye-laws,  as  it  had  not  been  carried  over  the  fiosat 
piece  of  land  belonging  to  J.  B.  Mathews  so  at  to  be 
connected  with  John-street. 

H.  Cooper,  however,  with  the  assent  of  J.  H.  Fosao^* 
oommenccd  building  hou'see  on  the  land  abatting 
Kaveushurst-avenue,  and  continued  t3  do  so  notwith- 
standing a  notice  from  the  plaintiffs  directing  hiffl  to 
stop  building.  The  plaintiffs  accordingly  commeoced 
the  present  action. 

Tliis  was  a  motion  by  the  plaintiffs  for  an  ifdm» 
injunction  in  the  terms  of  the  clum  by  their  writ 

Cx^zens- Hardy,  Q,C.,  Fate  Lee,  and  B,  Cunninfi^^ 
Olen,  for  the  motion.— The  building  of  houses  sbattiDg 
on  the  street  is  an  infringement  of  the  6th  bje-l^'j 
which  applies  to  buildings  on  each  side  of  a  new  street : 
Baker  v.  The  Mayor,  tfc  ,  of  Portsmouth,  25  W.  B. 
677,  3  Ex.  D.  4.  The  defendants  must  provide  « 
entrance  of  the  same  width  as  the  street  before  baild- 
ing  houses  abutting  upon  it. 

Everitt,  Q.C,  and  Vernon  R.  Smith,  for  the  dsfeod- 
ants.— The  right  construction  of  the  6th  bye-law  is> 
that  a  person  constructing  a  new  street  must  provide  i& 
entrance  of  a  width  equal  to  the  width  of  thestiestas 
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far  as  his  land  extends.  It  does  not  applj  to  the  case 
where  his  land  is  approached  b/  an  entrance  narrower 
than  the  new  street,  which  entrance  is  over  another 
person's  land.  It  does  not  compel  him  to  provide  an 
entrance  of  a  width  equal  to  the  width  of  the  new 
street  when  the  entrance  is  through  the  land  of  another 
person,  oTer  whom  he  hss  no  control.  This  construction 
would  make  the  bye-law  uHrd  vire$  and  void  ae  being  un- 
ftuthorized  by  section  157  (2)  of  the  Public  Health  Act, 
1875.  The  defendants  have  provided  an  entrance,  as 
far  as  their  land  is  concerned,  of  a  width  equal  to  the 
width  of  the  new  street,  and  are,  therefore,  entitled  to 
construct  the  new  street.  The  case  of  Baker  y.  The 
MayoTf  4e.,  ofPorUmouth  is  not  in  point,  but  refers  to 
the  power  of  a  local  board  to  proTide  for  the  pulling 
down  of  buildings  erected  in  violation  of  their  bye- 
laws. 

KoBTH,  J.,  stated  the  facts,  and  proceeded  : — If  the 
defendants  had  done  what  the  local  board  assented  to, 
when  they  approved  conditionally  of  the  new  plan, 
there  would  have  been  an  entrance  forty  feet  wide  at 
the  end  of  Bavenshurat-a venue,  adjoining  Jobn*street, 
which  would  have  been  acceptable  to  the  local  board, 
and  their  approval  would  have  been  given.  But  the 
defendants  cannot  take  advantage  of  that,  because  that 
has  not  yet  been  done,  and  therefore  the  time  has  not 
oome  at  which  the  defendants  can  rely  on  the  conditional 
approval  so  given  by  the  board.  At  present  the  defend- 
ants have  merely  commenced  making  the  new  road 
called  Ravenshnrst-avenue  at  the  northern  end,  and  the 
rest  of  it  is  not  made  at  all.  It  is,  as  I  understand, 
marked  out,  and  some  sods  may  have  been  taken  off,  but 
nothing  like  constructing  a  road  has  taken  place,  except 
at  the  northern  end.  The  road  has  only  been  con- 
structed at  the  northern  end,  and,  according  to  the 
plans  which  have  been  handed  to  me,  some  houses, 
about  ten  in  number,  have  been,  or  are  going  to  be, 
built,  on  one  side  at  least,  if  not  on  both  sides  of 
the  road.  That  csnnot  be  justified  by  what  it  is 
proposed  to  do  at  the  south  end  of  the  new  road, 
inasmuch  as  it  has  not  yet  been  done.  The  only 
question  is,  whether  it  can  be  Justified  by  what  has  been 
done  at  the  north  end  of  Bavenshurst-avenue.  [His 
lordship  referred  to  section  157  of  the  Public  Health 
Act,  1875,  and  the  bye*<law8  4  and  6,  and  continued  : — ] 
The  4th  bye-law  applies  to  Raveuflhurst-avenue,  and 
makes  it  essential  that  it  shall  be  at  least  forty  feet 
wide  from  one  end  to  the  other. 

Then  the  6th  bye- law  provides  for  something  else. 
It  does  not  refer  to  the  new  street,  because  the  whole 
width  of  the  new  street  from  beginning  to  end  has  been 
fixed  by  the  4th  bye-law  at  forty  feet.  The  6th  bye- 
law  provides  that  there  is  to  be  "  an  entrance "  forty 
feet  wide.  That  does  not  mean  that  a  part  of  the  new 
street  is  to  be  forty  feet  wide,  because  the  whole  street 
is  to  be  of  that  width,  but  it  means  that  the  mode  of 
access  to  the  new  street  so  made  is  to  be  of  a  width  equal 
to  the  width  of  the  new  street.  The  object  of  that  is 
plain.  It  would  be  of  no  use  to  have  a  new  street  forty 
feet  wide  throughout  if  at  the  end  of  that  street  the 
access  is  only  by  a  narrow  space  fifteen  or  twenty  feet 
wide.  Therefore,  it  is  required  that  a  person  who  pro- 
poses to  construct  a  new  street  shall,  before  ho  is  allowed 
to  make  it,  provide  an  entrance  to  it  of  equal  width 
with  the  street.  It  appears  to  me,  therefore,  that,  so 
long  as  the  access  from  Ravenshurst- avenue  to  John- 
street  is  not  made,  the  defendants  are  not  entitled  to 
make  any  part  of  tbcir  new  street  until  they  have 
provided  an  entrance  to  it  at  the  north  end  forty  feet 
wide.  In  my  opinion,  therefore,  they  are  wrong  in 
attempting  to  proceed  with  the  erection  of  houses 
abutting  upon  the  proposed  now  street  until  an 
entrance  to  it  forty  feet  wide  has  been  provided.  One 
way  of  doing  this  is  by  making  the  street  throughout 


to  John-street,  and  if  the  defendants  had  done  tha^- 
there  would  have  been  provided  at  one  end  an  entrance 
forty  feet  wide,  and  they  could  go  on  with  the  construc- 
tion of  the  new  street ;  but,  if  they  do  not  choose  to  do 
that,  then  they  must  provide  an  adequate  entrance  at 
the  other  end,  by  enlarging  the  narrow  part  to  the 
proper  width. 

It  is  saii  that  it  would  be  unreasonable  to  suppose 
that  the  bye-law  compels  them  to  do  this  on  someone 
else's  land.  It  does  not  do  anything  of  the  sort.  As  I 
construe  it,  all  that  the  bye-law  does  is  this — it  prevents 
the  landowner  from  building  upon  his  own  land  until  he 
has  provided  an  entrance  to  il  of  the  specified  width. 
He  may  be  able  to  provide  the  entrance  over  another 
man's  land  by  arrangement  with  him,  but  if  he  cannot 
provide  the  requisite  entrance,  either  over  his  own  land 
or  by  arrangement  with  some  other  landowner,  then  the 
only  result  is  that  he  cannot  utilize  his  own  land  by  con- 
structing a  new  street  and  building  houses  upon  it.  The 
bye-law  does  not  require  him  to  do  anything  upon 
another  man's  land ;  it  only  says,  yon  cannot  construct  a 
new  street  on  your  own  land  unless  you  provide  an  ade- 
quate entrance  to  it.  That  disposes  of  the  first  point 
raised — vii.,  that  the  defendants  have  complied  with  the 
bye-laws,  because  this  new  street  is  forty  feet  wide.  They 
have  complied  with  the  4th  bye-law,  but  they  have  not 
complied  with  the  6th,  because  they  have  not  provided 
an  entrance  to  the  new  street  of  the  same  width  as  the 
street  itself. 

Then  it  is  said  that  this  bye-law  is  invalid,  as  being 
ultra  virti.  Of  course,  if  it  were,  it  would  not  be  en- 
forced. But,  in  my  opinion,  it  is  not  Mrd  vires,  and  I 
think  that  is  decided  by  the  case  of  Baker  v.  Mayor  of 
Poriamouth.  The  question  there  arose  upon  a  similar 
bye- law  made  by  a  local  board  under  section  34  of  the 
Local  Government  Act  of  1858,  and  it  was  decided  that 
the  power  given  by  that  Act  to  make  bye-laws  with 
respect  to  the  level,  width,  and  construction  of  new 
streets  included  not  merely  the  making  of  the  street 
proper,  that  is,  the  roadway,  with  the  sewers  and  foot- 
paths, but  also  the  making  of  the  houses  on  each  side, 
and  the  gardens  between  them  and  the  road  itself.  It 
is  clear,  therefore,  that  this  bye-law  is  not  ultra  vires. 

Then  it  is  said  that  the  bye-law  is  unreasonable, 
and  therefore  invalid.  It  is  difficult  to  see  how  it  can 
be  unreasonable  if  it  is  intrd  virea.  But,  in  my 
opinion,  there  is  nothing  unreasonable  in  it.  It  would 
be  absurd  to  say  that  the  board  were  right  in  insisting 
on  the  road  being  forty  feet  wide  if  they  are  not  to  gain 
the  advantages  which  a  road  of  that  width  would  give. 
The  object  is,  for  sanitary  reasons,  to  admit  light 
and  air,  and  to  allow  the  wind  to  sweep  freely  along 
the  road.  A  road  of  that  width  is  much  more  healthy 
than  a  narrower  one,  and,  of  course,  the  benefit  of  a 
road  of  that  width  will  be  only  psirtially  secured  if  it  is 
closed  in  at  each  end,  or,  aC  any  rate,  one  end,  by 
an  entrance  so  narrow  that  a  free  draught  of  air  through 
it  is  prevented.  I  can  see  nothing  unreasonable 
in  saying  that  the  person  who  constructs  a  new  road 
shall  provide  an  entrance  as  wide  as  the  road  itself,  and 
it  is  quite  clear  that  in  the  present  case  the  board  are 
not  acting  unreasonably,  because  th^^y  are  willing  to 
allow  the  road  to  be  made  with  access  to  John-street. 
In  my  opinion,  the  plaintiffs  are  iu  the  right, 
and  I  think  the  bje-law  applies  to  tho  buildings  on 
each  side  of  the  new  street  as  well  as  to  the  street  or 
roadway  itself.  The  injunction,  therefore,  must  go 
agaiust  the  builder,  as  well  as  against  the  owner  of  the 
land,  until  the  trial  of  the  action  or  until  further 
order. 

Solicitors,  S.  Tilley ;  B.  H.  WelU. 
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In  be  T.  SiciTH. 


High  Ooubt. 


Stirling,  J.  i  ■^«^»  5»  «• 

i»  rtf  T.  Smith. 
Kmanr©  r.  Smith,  (a.) 

Will^Con$truction~-Condition^Marriage  toith  consent 
of  trmUe$. 

WJiere  a  testator  attachee,  a$  a  condition  to  the  enfoy^ 
ment  of  property  given  hy  hie  will,  that  the  beneficiary 
shall,  if  he  marry,  do  so  with  the  eonsenJt  of  his  trustees, 
hut  prescribes  no  particular  form  of  consent,  the  court 
will  treat  such  consent  as  a  matter  of  substance  rather 
than  ofform^  and  wUl  hold  that  the  condition  has  been 
satisfied  if  the  consent  has  been  substantially  given. 

Daley  v.  Debbouverie,  2  Aik.  261,  followed, 

Adjonrned  eummons. 

Theopbilus  Smith,  who  died  on  the  22nd  of  Septem- 
ber, 1882,  by  his  will,  dat^d  the  11th  of  December, 
1-882,  devised  and  bequeathed  the  reeidae  of  bis  real 
and  personal  estate  to  three  trustees  npon  trust  for  sale 
and  conversion  and  for  iuTestment,  and  directed  them 
to  hold  such  InYestments  upon  trust  as  to  one  moiety 
thereof  to  pay  the  income  arising  therefrom  to  his  son, 
H.  W.  Smith,  during  his  life  or  until  marriage,  and, 
after  the  marriage  of  his  said  son,  "with  the  consent 
of  at  least  two  of  the  trustees  for  the  time  being  there- 
of, then  I  declare  that  my  trustees  or  trustee  shall 
stand  possessed  of  the  said  moiety  or  equal  part  in 
trust  for  my  aaid  son  absolutely."  The  testator  pro- 
Tided  that  if  his  said  son  should  die  without  haying 
been  married,  then  his  trustees  should  stand  possessed 
of  such  income  and  the  inveBtments  for  the  time  being 
representing  the  same  upon  the  same  trusts  as  were 
thereafter  declared  concerning  the  other  moiety.  And 
tiie  testator  directed  that  the  other  moiety  should  be 
held  npon  trust  for  his  two  grandchildren,  Eiizi  E. 
Walters  and  H.  A.  Walters,  as  therein  mentioned. 

H.  W.  Smith  married,  and  the  question  was  whether 
he  had  done  so  with  the  consent  of  two  of  his  father's 
trustees  so  as  to  become  entitled  to  a  moiety  of  the 
residuary  estate. 

The  circumstances  under  which  the  marriage  took 
place  were  the  following : — 

One  of  the  trustees  was  unable  from  ill  health  to 
give  evidence,  but  an  affidavit  by  the  other  two  con- 
tained the  following  paragraph : — *<  None  of  us  gave 
any  consent  to  the  said  marriage  of  the  defendant, 
H.  W.  Smith,  unless  a  consent  thereto  is  to  be  inferred 
from  the  circumstances  hereinafter  stated,  but  we  have 
never  refused  to  give  our  consent  to  the  marriage.  We 
have  not  any  objection  to  the  marriage,  and  at  the  time 
when  the  defendant,  K.  W.  Smith,  applied  to  us  as  here- 
inafter stated  we  had  no  objection  to  the  lady.  We 
were,  however,  of  opinion  that  it  was  not  at  that  time 
desirable  that  the  said  defendant  should  marry,  or 
should  be  put  in  possession  of  the  capital  of  his  share 
under  the  testator's  will." 

This  evidence  was  supplemented  by  the  evidence 
of  H.  W.  Smith  himself,  who  said  that  the  above 
paragraph  of  the  trustees'  affidavit  did  not  fully  give 
an  account  of  what  occurred  at  the  interview  therein 
mentioned,  and  that  one  of  the  trustees  on  that 
occasion  said  to  him  after  he  had  asked  the  trustees' 
consent  to  bis  marriage,  **Wq  see  no  objection,  bnt 
we  should  like  yon  to  make  your  application  in  writing," 
leading  him  thereby  to  suppose  that  the  writing  was 
merely  a  matter  of  form. 

A  formal  letter  was  written  on  the  5th  of  January, 
1885,  to  which  an  answer  was  sent  on  the  13tb  of 
January,  the  meaning  of  which  his  lordship  held  was 
that  the  trustees  understood  that,  as  the  lady  did  not 

<a.)  Beported  by  W.  Itiicbt  Oook,  Esq.,  Barrister-at- 
Law. 


intend  to  marry  him,  it  was  not  necessary  for  them  to 
give  any  consent. 

The  marriage  took  place  on  the  2nd  of  March,  1685. 

Oregson,  for  the  trustees. 

Hastings^  Q,0.,  and  Eastwich,  for  H.  W.  Smith.- 
There  is  sufficient  evidence  here  of  consent  by  the 
trustees.  The  will  does  not  require  that  the  oooMit 
shall  be  in  writing.  The  trustees  never  refoied  thdi 
consent,  and  their  statementci,  which  appear  from  their 
affidavit,  must  be  regarded  as  equivedent  to  ooDient 
Where  no  particular  mode  of  consent  is  presoiibcd  hj 
the  instrument  it  may  be  inferred  from  OQadaefc: 
Berkley  v.  Ryder,  2  Yes.  sen.  533 ;  Campbdl  v.  M 
Netterville,  cited  Ibid.  53i;  Mesgrett  v.  MesgreU,  % 
Yern.  580  ;  Daley  v.  Desbouverie,  2  Atk.  261 ;  Clarke  f. 
Parker,  19  Yes.  1 ;  Beynish  v.  Martin,  3  AtL  330 ; 
Harvey  v.  Aston,  1  Atk.  361.  The  court  leans  strongly 
against  strippiog  a  child  of  its  provision  :  Btsrldm  t. 
Bumfrey,  Amb.  256. 

Buckley,  Q.C,  and  CoU,  tot  H.  A.  Walters  and  the 
trustees  of  Mrs.  Mason's  (formerly  £.  £.  Walten) 
marriage  settlement. — ^There  was  no  tacit  cottsent  by 
the  trustees  to  the  marriage.  The  evidence  showi  tlut 
the  trustees,  so  far  from  consenting  to  the  mixriage, 
opposed  it,  and  for  the  reasons  stated  in  the 
affidavit.  Previous  consent  must  be  shown,  and  no 
regard  must  be  had  to  subsequent  approbation,  (/onp- 
beU  V.  Lord  Netterville  merely  shows  how  far  neh 
consent  may  be  implied.  Daley  v.  Desbouverie  wai  not 
really  a  case  of  implied  consent,  for  there  there  vai  a 
letter  signed  by  the  trustees  containing  the  statement 
"  We  shaU  be  obUged  to  consent,"  which  was  hdd 
equivalent  to  consent.  Mesgrett  v.  MesgreU  was  a  om 
of  fraud.  In  Burleton  v.  Humfrty  the  words  woe 
"  consent  and  approbation,"  and  it  was  held  that  the 
word  '*  and  "  was  to  be  construed  to  mean  '*  or."  Tha 
case  is  not,  therefore,  an  aathori^  upon  the  piaent 
question.  The  cases  were  reviewed  in  Clifk  t. 
Parker,  and  the  result  deduced  therefrom  was  thBi» 
although  the  court  may  wish  to  struggle  to  prerent  a 
child  being  deprived  of  its  portion,  yet  it  muat  aee  that 
the  condition  is  fulflUed.  The  consent  muat  be  gifsn 
before  the  marriage,  subsequent  approbation  will  not 
suffice. 

Hastings,  Q.C,  was  not  called  upon  in  reply. 

Stibuno,  .  J.,  stated  the  willt  and  continued  :—11l8 
son  has  married,  and  the  question  I  have  new  to  deoide 
is  whether  he  has  married  *'  with  the  consent  of  at 
least  two  of  the  trustees  for  the  time  being." 

In  the  first  place  it  is  to  be  observed  upon  the  teini 
of  the  will  that  the  testator  has  not  prescribed  that  the 
consent  of  the  truateee  is  to  be  given  in  any  partisnlar 
form  or  manner,  and  it  is  enough  that  there  shonld  bd 
the  consent  of  two  of  the  trustees  for  the  time  being. 
It  is  also  to  be  observed  that  in  dealing  with  oases  of 
this  kind  the  court  has  from  an  early  period  treated  the 
consent  to  be  given  to  the  marriage  as  a  matter  of  nb- 
stance  rather  than  of  form,  and  that  when  the  eoort 
finds  that  substantially  the  consent  has  been  gi?ea  it 
has  not  looked  very  minutely  into  the  form  which  the 
consent  has  taken. 

This  is,  perhaps,  shown  by  no  case  more  strongly  than 
by  that  of  Daley  v.  Desbouverie,  decided  by  I^ 
Hardwicke  as  far  back  as  1738.  In  that  case  there  was 
a  gift  over  iu  case  Lady  Ann  Burke  ahould  many 
without  the  consent  of  her  trustees,  and  there  was  than 
the  peculiar  feature  that  at  first  there  was  an  absolnta 
refusal  of  such  consent,  but  there  was  afterwards  a 
letter  written  by  the  trustees,  which  contained  thif 
passage :— "  If  Mr.  Daley's  father  will  make  the  aettlo- 
ment  propoaed,  we  believe  the  young  folks  are  too  fitf 
engaged  tor  us  to  attempt  to  break  off  the  match,  ana, 
therefore,  we  shall  be  obliged  to  consent  to  it."   Tb>t 
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wae  not  in  form  a  letter  ezpresfiing  any  present  consent 
at  all,  baty  rather,  an  expreeaion  of  a  future  consent  to 
be  giTen  on  termp.  Mr.  Dalej's  father  wae  willing 
to  make  a  eettlement,  though  not  in  procisely  the  terms 
piopoeed  by  the  trustees,  and  after  some  negotiations, 
which  did  not  come  to  anything,  the  plaintiffs,  Lady 
Ann  and  Mr.  Daley,  were  married,  according  to 
the  e?idenoe,  at  the  Fleet  "by  John  Gagnam, 
the  famous  Fleet  parson,  on  the  6th  of  June, 
1785,"  so  that  It  was  a  secret  marriage,  and  the  question 
whether  that  was  a  marriage  with  consent  came  before 
Lord  Hardwicke  for  decision ;  and  his  lordship,  in  de- 
dding  that  the  marriage  was  substantially  with  the 
oonaent  of  the  trustees,  towards  the  end  of  his  Judg- 
ment expressed  himself  as  follows  : — "  It  is  manifest, 
both  from  the  letter  and  disposition  of  Mr.  Manley, 
one  of  the  trustees,  that  he  agreed  to  the  proposal,  and 
gBTo  bis  consent  that  it  should  be  a  matoh ;  and  the 
letter  is  likewise  evidence  that  the  trustees  in  general 
approved  of  the  person,  behaviour,  and  quality  of  Mr. 
Pidey ;  and  it  is  also  evidence  of  their  consent  to  the 
mazrisge,  provided  Mr*  Daley,  the  father,  will  make  the 
settlement  he  proposed.  The  words  in  the  letter,  '  We 
ahaD  be  obliged  to  consent/  mean  from  the  necessity 
of  the  thing,  and  for  the  happiness  of  the  lady,  and 
ought  to  be  construed  a  present  consent,  that,  if  the 
isther  would  make  the  settlement,  they  would  not  break 
the  match.  •  •  •  The  trustees  have  Riguifled  their 
consent  that  a  settlement  should  be  made  according  to 
the  prayer  of  the  plaintiff's  bill.  And,  therefore,  I 
will  decree  accordingly."  So  that  Lord  Hardwicke  held 
that  the  marriage  was  substantially  with  the  consent  of 
the  trustees. 

I  cannot  find  that  this  case  has  ever  been  overruled. 
On  the  contrary,  in  Clarke  v.  Parker  Lord  Eldon  was 
not  at  all  prepared  to  depart  from  it,  for  in  the  very 
lest  paragraph  of  his  .-judgment  he  says  : — **  There  are 
so  many  cases  in  which  the  court  has  thought  itself  at 
liberty  to  conceive  consent  to  have  been  given  sab- 
etantiallyy  though  not  in  terms,  that  I  do  not  think  it 
right  to  decide  this  case  without  directing  inquiries, 
with  a  view  to  bring  folly  before  the  court  matter 
which  is  in  some  degree  before  it."  That  was  in  rela- 
tion to  the  question  whether  a  substantinl  consent  could 
be  inferred  from  the  acts  of  one  oC  the  trustees  who  had 
not  given  a  formal  consent.  That  was  the  principle 
upon  which  the  present  case  ought  to  bo  dealt  with,  and 
the  evidence  here  stands  thus  :  [His  lordship  then  stated 
the  evidence  of  the  trustees  as  above  set  forth,  and  con- 
tinned  : — ]  So  to  the  marriage  itself  they  had  no 
objection,  although  they  were  of  opinion  that  at  present 
it  had  better  not  take  place.  That  is  to  say,  they  stood 
in  very  much  the  same  position  as  the  trustees  in  Daley 
▼.  l>es&ottverie,  and  their  evidence  amounts  to  this,  **  We 
consent,  provided  the  marriage  takes  place  at  the  proper 
time.''  That  evidence  should  be  supplemented  by  the 
evidence  of  Mr.  H.  W.  Smith  himself.  [His  lordship 
then  referred  to  the  evidence  of  H.  W.  Smith  and  to  the 
letters  above  stated.]  Upon  that  evidence  it  was  said 
that  the  trai^tees  never  considered  the  matter,  and  never 
really  gave  their  consent. 

In  my  opinion  I  ought  not  so  to  regard  it.  I  think 
that  they  did  consider  the  substance  of  the  matter — 1.0., 
whether  or  not  it  was  a  proper  marriage ;  and  that  they 
eame  to  the  conclusion  that  it  was,  though  they 
attaohed  the  proviso  that  it  should  take  place  at  a 
proper  time.  That  brings  the  case  within  Daley  v. 
JMbomveHe,  and  I  accordingly  come  to  the  conclusion 
that  consent  to  the  marriage  had  substantially  been 
given,  and  that  the  son  is  now  entitled  to  a  moiety  of 
the  residuary  estate. 

Solicftorr,  Wynne^  Baxter  A  Keehle,  for  J,  S,  Streeter, 
Croydon ;  Frior,  Church,  <fe  Adams,  for  Drummonda, 
Croydon;  B^  Tyrrell  A  Son,  for  J,  M.  Head, 
Beigate. 


Q.  B.  Div.  (Lord  Coleridge,  1 
C.J.,  and  A.  L.  Smith,  J.)    ) 


Feb.  24. 


TowHSND  r.  Sheriff  of  Toekshiee.  (a.) 
Sheriff — EsMOUtion— Sheriff* t  eotts  and  oharges — Tiwa^ 

Hon  by  dietriot  registrar — Appeal — Sheriff t  Act,  1887 

(50  ^  61  Vict.  c.  56),  *.  20,  mb-eection  {2)^General 

Order  of  Augmt  81,  1888,  schedule. 

The  schedule  to  the  General  Order  made  on  the  Slst  of 
August,  1888,  in  pursuance  of  section  20,  suh-seoticn  (2), 
of  the  Sheriffs  Act,  1887,  provides  for  the  tarnation  by  a 
master  or  a  district  registrar  of  the  sheriff^  costs  and 
charges  of  an  execution,  '*  in  case  the  sheriff  and  the  party 
liable  to  pay  such  costs  and  charges  differ  as  to  the 
amount  thereof ^^  The  power  of  the  taxing  officer  under 
this  proHtion  is  limited  to  the  ascertainment  of  the 
amount  of  the  costs  and  charges  according  to  the  scale 
in  the  schedule  ;  he  is  to  assume  them  to  have  been  pro~ 
perly  incurred,  and  cannot  deal  with  the  question  of 
liability.   There  is,  therefore,  no  appeal  from  his  decision. 

This  was  an  appeal  from  the  decision  of  Day,  J.,  in 
chambers  that  he  had  no  jurisdiction  to  hear  an  appeal 
from  a  taxation  by  the  Manchester  District  Beglstrar 
under  the  following  circumstances  ;— 

The  plaintiff  had  recovered  judgment  in  an  action  of 
Townend  v.  Dunn,  and  a  writ  of  fi.  fa.  was  placed  in  the 
hands  of  the  sheriff  for  execution,  the  name  of  Dunn's 
residence  being  indorsed  on  the  writ.  The  sheriff's 
officer,  on  seizing  some  goods  at  the  place  named,  was 
informed  that  all  the  property  there,  belonged  to 
Dunn's  wife.  He  afterwards  discovered  two  other  places 
where  Dunn  carried  on  business,  and  he  seized  goods  at 
each  of  them.  In  each  case  a  bill  of  sale  was  set  up. 
The  sheriff  took  interpleader  proceedings,  and  his  claims 
were  dismissed,  these  two  seizures  thus  proving  in- 
effectual.  The  sheriff  and  the  plaintiff  differing  as  to 
the  amount  of  the  sheriff's  costs  and  charges,  they  were 
taxed  by  the  district  registrar*  He  allowed  one  guinea 
in  respect  oi  each  of  the  three  seizures  according  to  the 
table  of  fees  in  the  schedule  to  the  General  Order  made 
on  the  Slst  of  August,  1888,  under  the  Sheriffs  Act, 
1887.     That  table  provides — 

2.  For  seizure  by  the  sheriff's  officer  : — 
For  each  building  or  place  separately 
rated  at  which  a  seizure  is  made    ...  £1     1     0 

The  plaintiff  disputed  the  right  of  the  sheriff  to  re- 
ceive any  payment  for  the  abortive  seizures  at  the  two 
houses  other  than  the  one  named  in  the  writ,  and  this 
Gontention  formed  the  ground  of  his  appeal ;  but,  as 
will  be  seen  from  this  report,  this  question  was  not  de- 
cided, 

C,  A.  Russell,  for  the  plaintiff. — ^The  sheriff  has  seized 
goods  of  a  third  person  to  satisfy  our  claim  against  Dunn, 
and  he  has  no  right  to  be  paid  for  this.  The  district 
registrar,  by  allowing  his  ordinary  fee,  has  decided  that 
he  has  that  righ^,  and  there  is  an  appeal  from  his  de- 
cision. This  is  an  ordinary  taxation  in  the  High  Court 
and  is  subject  to  review.  Ord.  66,  r.  27  (39 — 41)  apply. 
This  order  as  to  taxation  of  sheriff's  costs  is  ultra  vires  ; 
the  Act  is  a  consolidating  Aot^  and  is  not  intended  to 
alter  the  law. 

J.  V.  Austin,  for  the  sheriff,  was  not  called  on. 

Lord  COLEBIDGS,  C.J.— I  am  of  opinion  that  the  order 
of  Day,  J.,  following  a  similar  order  of  Field,  J.,  was 
right.  This  is  an  attempt  to  review  the  taxation,  under 
the  General  Order  of  the  31st  of  August,  1888,  by  the 
district  registrar  of  the  fees  recoverable  by  the  sheriff 
from  the  execution  creditor.  No.  2  in  the  table  of  fees 
issued  as  a  schedule  to  that  order  is  ^'  for  seizure  by  the 
sheriff's  officer — for  each  building  or  place  separately 

or.)  Reported  by  T.  R.  Colqubovx  Diui,  Esq.,  fiarrister- 
at-Law. 
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fated  at  which  a  aeizare  is  made,  £1  If.,'*  and  at  the 
end  of  this  soale  it  is  provided  that  "  the  amount  of  any 
oosts  and  charges  payable  under  this  scale  shall  be  taxed 
by  a  master  of  the  Supreme  Oonrt  or  district  registrar  of 
the  High  Oonrt  (as  the  case  may  be)  in  case  the  sheriff 
and  the  party  liable  to  pay  such  costs  and  charges  differ 
as  to  the  amount  thereof."  It  has  been  argued  that  the 
word  "  tax  "  being  used  in  this  rnle,  the  serious  conse- 
quence follows,  that  in  every  taxation  of  a  Bheriff*8  costs 
by  the  taxing  master  or  district  registrar  there  is  an 
appeal  (through  the  intermediate  courts)  to  the  House 
of  Lords.  It  is  said  that  the  woid  "  tax  "  always  carries 
with  it  certain  incidents.  Without  denying  that  the 
general  principle  is  that  taxation  is  subject  to  review, 
one  must  construe  enactments  vrith  reference  to  their 
subject-matter,  and  it  would  be  foolish  to  extend  the 
principle  to  matters  to  which  it  was  never  intended  to 
apply.  It  was  certainly  not  in  the  minds  of  the  framers 
of  the  rules  that  an  appeal  should  lie  to  the  House  of 
Lords  about  every  sum  of  5s.  or  7b.  6c1.  sheriff's  costs. 
The  question,  no  doubt,  is  not  what  was  in  the  minds  of 
the  framers  of  the  rules,  but  whether  the  words  bear  the 
meaning  suggested,  and  I  think  they  do  not.  All  the 
Tule  says  is,  that  the  district  registrar  is  to  tax  in  case  the 
parties  differ  as  to  the  amount.  Mr.  Bussell  contended 
that  it  was  not  the  amount  that  was  called  in  question 
here,  but  the  right  of  the  sheriff  to  take  anything  in  re- 
spect of  the  seizures  at  these  two  houses,  and  that  the 
registrar  had  to  deal  with  that  question.  I  think  not ; 
any  more  than  in  a  taxation  of  an  attorney's  bill  of  costs 
questions  of  retainer  or  of  the  attorney's  negligence  are 
gone  into;  the  retainer  is  assumed,  and  the  taxing  master 
only  decides  whether  the  proper  amount  is  charged  in 
the  bill  upon  that  assumption.  This  rule  seems  to  me  to 
contemplate  the  possibility  of  some  seizures  being  in- 
operative, and  still  the  taxing  master  has  to  tax.  It  is 
true  that  in  almost  every  question  as  Co  the  amount  of  a 
charge  the  right  to  charge  anything  at  all,  is  involved, 
but  where  the  amount  alone  is  the  subject  mentioned  in 
the  rule,  I  think  that  that  alone  is  to  be  dealt  with  by 
the  taxing  master.  The  judgment  creditor  is  not  with- 
out remedy,  for  if  it  be  true  that  an  amount  has  been 
given  to  the  sheriff  without  his  having  a  right  to  any 
amount  at  all,  that  question  can  be  raised  by  an  action 
with  all  the  appeals  incident  to  an  action.  I  think, 
therefore,  that  there  is  no  appeal  from  the  decision  of 
the  district  registrar,  which  is  simply  as  to  the  amount. 
A  very  serious  question  was  raised  as  to  the  validity  of 
these  rules,  but  that  cannot  be  gone  into  on  this  occa- 
sion, and  I  express  no  opinion  upon  it. 

A.  L.  Smith,  J. — I  agree.  The  district  registrar  has 
taxed  the  amount  to  be  paid  to  the  sheriff,  and  Day,  J., 
held  that  there  was  no  appeal  from  his  taxation.  The  sole 
question  which  we  have  to  decide  is  whebher  or  not  the 
district  registrar  or  the  taxing  master  (as  the  case  may 
be)  is  made  the  sole  judge.  [His  lordship  then  read 
section  20,  sub-section  2,  and  referred  to  the  table  of 
fees.]  When  one  looks  at  the  scale  of  fees  one  sees  that 
there  are  many  matters  to  be  gone  into  which  are  matters 
of  arithmetical  calculation  and  nothing  else.  It  is  argued 
that  the  ordinary  principles  of  taxation  should  be  applied 
in  this  case.  But  that  is  not  so;  the  object  of  the  taxation 
is  to  ascertain  an  amount;  the  ascertainment  of  that 
amount  fixes  no  liability  on  the  parties  and  no  order  to 
pay  is  made.  The  objection  here  is  that  the  sheriff  did 
not  do  his  duty  when  he  made  seizures  in  two  of  the 
three  houses,  and  that  may  be  a  matter  for  mnch  argu- 
ment, but  it  was  not  a  matter  which  the  district  regis- 
trar could  go  into. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Arthur  Harris^  for  Joseph 
Sims,  Manoheater. 

Solicitors  for  the  sheriff,  Bell,  BrodHek,  ^  Gray. 


Q.B.Div.  (Pollock.  B..  I  ,     ,. 

andHawkinP,J.)       \  ^"^^^ 

SlTKE    OF     IS^OBPOLK    V.    LaKABQUB  (SuSTSIOS  Of 

Taxes),  (a.) 

Inland  Revenue — Income  tas^-^Manorial  duet^Projiti^ 
Cost  of  eolleetion — Deductions — Income  Tax  Aety  1848 
(5  4'  6  Vict.  c.  85),  *.  60,  scheduU  (A),  rr,  11^  i ;  f. 
159. 

In  estimating  the  value  of  manorial  dues  under  vhdnde 
(A)  of  the  Income  TasoAet,  1842,  the  lord  of  ikenmr 
is  not  entitled  to  deduct  the  costs  of  eoUee^ion,  svcl  mti 
not  being  specified  in  the  Act  as  an  authorized  deduetisik 

Case  stated  for  the  opinion  of  the  court  uodec  lee&n 
59  of  the  Taxes  Management  Act,  1880  (43  k  H  Tut. 
c.  19). 

The  Duke  of  Norfolk,  lord  of  the  manor  of  Docking, 
was  assessed  to  income  tax  for  the  year  ending  tb« 
5th  of  April,  1889,  in  the  sum  of  £178  9b.,  being  tiu 
amount  admitted  to  have  been  received  or  to  be  reoeiT- 
able  by  him  on  an  average  of  the  seven  pieoeding  jean 
in  respect  of  the  amount  of  the  profits  of  the  muor  foe 
that  year.  This  assessment  was  made  under  the  Income 
Tax  Act,  1842  (5  &  6  Yict.  c.  35),  s.  60,  sdhednle  (A). 
The  4th  of  the  rules  for  estimating  the  lands  under 
schedule  (A),  No.  II.,  provides  for  the  computation  of  ^ 
annual  value  *'  of  manors  and  other  royalties,  inoloding 
all  dues  and  other  services  or  other  casual  profiti  (not 
being  rents  or  other  annual  payments  reserved  or  chuged) 
on  an  sverageof  the  seven  preceding  years  to  bechirged 
on  the  lord  of  such  manor,  or  royalty,  or  person  renting 
the  same.'*  By  section  159  no  other  dednotiona  than 
such  as  are  expressly  enumerated  in  the  Aei  an  to 
be  made.  The  Duke  claimed  to  deduct  from  the 
amount  of  the  assessment  a  sum  of  £38,  being  the  coati 
incurred  by  him  in  the  collection  of  the  manonil  rigbki 
and  dues.  He  appealed  to  the  CommissionerB  ioc  Uie 
General  Purposes  of  the  Income  Tax  Acts  for  the  Wotfaft 
Division  of  the  county  of  Surrey  against  the  refonl  lij 
the  surveyor  of  taxes  to  allow  this  deduction.  The  com- 
missioners dismissed  the  appeal,  and  at  the  request  of 
the  appellant  stated  this  case  for  the  opinion  of  the 
court. 

Zt/on,  for  the  appellant. — I  admit  that  the  cost  of 
collection  is  not  included  in  the  deductions  authorized  hj 
the  Act— schedule  (A),  V.,  and  section  159— but  th" 
expense  is  necessarily  iacurred,  for  these  dues  coald  not 
be  collected  by  the  lord  of  the  manor  personally.  There- 
fore the  profits  are  not  to  be  computed  until  the  cost  of 
collection  has  been  defrayed,  and  it  is  the  profits  onl| 
which  are  taxed.  The  words  are,  'including  all  dues 
and  other  services  or  other  casual  profits " :  Steunt^* 
Bishop,  36  W.  B.  421,  20  Q.  B,  D.  442. 

Sir  B.  E,  Webster,  A.G.  (A.  V.  Dicey  and  E.  GHjkt 
with  him),  argued  that  no  deductions  were  to  be  made 
except  those  specified  in  the  Act,  and  referred  to  seotioa 
159  and  schedule  (A),  V.,  and  cited  Coltneu  Iron  Cf*  ▼> 
Black,  29  W.  B.  717,  6  App.  Gas.  315. 

Lyon  replied. 

Pollock,  B. — In  my  judgment  this  appeal  faiia.  Mr. 
Lyon  very  properly  admitted  that  this  amount  eoofhtto 
to  be  deducted  was  not  one  of  the  deductions  naaed  in 
the  Act  of  Parliament,  and  that  admission,  to  mj  inu4 
goes  a  little  further  than  at  first  sight  appears  ;  beoaoa^ 
if  you  turn  to  the  deductions  which  are  admitted  snd 
provided  for  by  the  Act  (they  are  to  be  found  at  psg«  ^ 
of  Mr.  Dowell's  book)  you  wiU  find  that  they  are  not 
items  which  are  essential  to  be  deducted  before  yon  ott 

(a.)  Beported  by  T.  B.  Colqubodn  Dill,  Esq.,  Bsrriater- 
at-Law. 


VoL  XXXVIII.    [M«roh  12,1890.]  THE  WEEKLY    REPOBTER. 


333 


HlOR  OOUBT. 


Emill  v.  Towbb. 


High  Ooubt. 


arrive  at  any  fixed  sam — aa  in  the  case  of  manufaotaiers 
an  outlay  for  rent,  for  materials,  salaries  of  workmen, 
and  80  forth — bnt  they  are  items  whioh  would  come  after 
the  profit  derived  from  the  partioalar  subject- matter 
which  is  taxed  is  obtained.  It  is  therefore  dear  that 
this  is  in  no  sense  a  dednotion  of  that  kind. 

Neither  is  it  a  deduction  to  be  made  before  yon  can 
arrive  at  the  amount  whioh  is  to  be  returned  by  the 
person  who  is  taxed.  The  Act  requires  the  lord  of  a 
manor  to  return  the  amount  of  all  dues  and  other  ser- 
vjoes  or  other  casual  profits  of  the  manor  on  an  average 
of  seven  years. 

It  is  when  we  look  at  rules  I.  and  II.  of  schedule  (A) 
that  the  greatest  difficulty  arises.  It  is  plain  that  no 
analogy  whatever  can  be  drawn  from  profits  earned  in 
manufactures  or  mercantile  concerns,  for  those  profits 
are  the  result  of  outlay  made  for  the  purpose  of  earning 
them  :  but  the  money  paid  for  collecting  rent  is  not 
spent  for  the  purpose  of  earning  the  rent.  The  use  of  the 
word  "  profits  "  in  No.  II.  is  certainly  not  very  happy. 
The  annual  value  of  certain  properties  is  to  be  '*  under- 
stood to  be  the  full  amount  for  one  year  or  the  average 
amount  for  one  year  of  the  profits  received  therefrom." 
"  Profits  *'  here  means,  to  my  mind,  the  average  amount  for 
one  year  of  the  interest  or  property  that  the  man  has  in 
those  rights  which  are  taxed.  The  words  relating  to 
manors  and  royalties  (sub- rule  4  of  No.  II.),  are  **  on  an 
average  of  the  seven  preceding  years  to  be  charged  on 
the  lord  of  such  manor,  or  royalty,  or  person  renting  the 
same.'*  These  profits  are  treated  as  rent  issuing  out  of 
property  whioh  belongs  to  the  lord  in  fee  simple. 

The  only  other  doubt  which  I  have  felt  has  been 
occasioned  by  the  case  of  Stevens  v.  BUJtop  ;  but  there 
is  certainly  a  distinction  between  the  oases ;  in  my 
opinion  the  real  ground  of  the  decision  there  is  that  it 
was  admitted  by  the  Grown  that  the  sum  claimed  to  be 
deducted  was  expended  necessarily  and  properly  ;  that  is 
not  so  here.  In  this  case  I  think  the  full  amount  is 
subject  to  duty  and  the  appeal  fails. 

Hawkins,  J.— I  am  of  the  same  opinion. 

Appeal  dUmiised, 

Solicitors  for  the  appellant,  Ihw  &  Co, 

Solicitor  for  the  respondent,  MieUar  of  Inland 
Bevenue, 


^Sj^a^iKh^tM     NO.  S6.  27;  Dec.  18. 
.    XSILL  V.  TowsB.  (a.) 

Election  larv'^  County  eounoil — Registration — Bight  of 
voting  in  more  than  one  division  of  a  county —  Local 
Government  Act,  1888  (51  <fc  52  Vict,  c,  41),  «.  2,*m5- 
seetiont  (I),  (2)  (e),  (4)  ;  *,  75 — County  Electors  Act, 
1888  (61  Viet.  c.  10),  s.  7,  99tb'seeHons  (1),  (2),  (4),  (5) 
— Municipal  Corporations  Act,  1882  (45  Jt  46  Viet,  c. 
50),  s.  44,  sub'section  (1) ;  s,  45,  sub-seotion  (6);  s.  51, 
sub-section  (2). 

Under  the  Local  Oovernment  Act,  1888,  an  elector  is 
not  entitled  to  vote  in  more  than  one  electoral  division  of 
an  administrative  county,  although  qualified  and  duly 
registered  under  tl^e  County  Electors  Act,  1888,  in  more 
than  one  division. 

Appeal  from  the  Gity  of  London  Gonrt. 

The  plaintiff  had  a  residenoe  in  the  Greenwich  elec- 
toral ditrision  of  the  administrative  county  of  London 
and  a  plaoe  of  business  in  the  Gity  of  London  division  of 
the  same  bounty,  and  was  duly  registered  as  an  elector  in 
the  registers  of  both  divisions.    At  an  election  of  county 

(a.)  Reported  by  G.  K,  Palst,  Esq.,  Barrister-at-Law. 


oouncillors  in  January,  1889,  the  plaintiff  voted  in  the 
Greenwich  division  and  subsequently  presented  himself 
at  a  polling  station  in  the  Gity  of  London  division  where 
the  defendant  was  acting  as  presiding  officer,  and 
demanded  a  ballot  paper  to  enable  him  to  vote.  The 
defendant  refused  to  receive  the  vote  or  to  supply  a 
ballot  paper,  on  the  ground  that  each  elector  could  only 
vote  in  one  division. 

An  action  having  been  brought  in  the  Gity  of  London 
Gourt  to  recover  damages  for  such  refusal,  the  judge  gave 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Mnlayj  Q.C.,  and  Ruitell  GriffitJis,  for  the  plaintiflL 

Vaughan  Williams,  Q,  C,  and  J,  V.  Austin,  for  the 
defendant. 
The  arguments  are  sufficiently  set  out  in  the  judgment. 

Dec.  18.— The  following  written  judgment  of  the 
GouBT  was  delivered  by 

Mavhew,  J. — ^This  was  an  action  brought  to  try  the 
question  whether  the  plaintiff  was  entitled  to  vote  at  the 
same  election  in  two  electoral  divisions  of  the  adminis- 
trative county  of  London. 

The  plaintiff's  vote  had  been  refused  by  the  defendant, 
as  presiding  officer  for  the  Gity  division,  on  the  ground 
that  the  plaintiff  had  already  voted  in  the  Greenwich 
electoral  division,  and  the  plaintiff  sued  the  defendant 
in  the  Gity  of  London  Gourt  to  recover  damages  for 
rejecting  the  plaintiff's  vote. 

The  case  raised  the  question  whether  in  elections  for 
county  councils  an  elector  having  a  qualification  in  more 
than  one  division  can  vote  in  each  of  such  divisions,  or 
can  vote  only  once. 

It  was  admitted  that  the  plaintiff  was  a  duly  registered 
elector  for  the  Gity  and  for  the  Greenwich  electoral  divi- 
sion, that  he  had  voted  in  the  latter  division  before  he 
demanded  a  voting  paper  and  proposed  to  vote  in  the 
Gity,  and  that  his  vote  had  been  on  that  ground  rejected 
by  the  defendant  In  the  Gity  electoral  division. 

The  case  came  on  for  trial  before  the  judge  of  the 
Gity  of  London  Gourt,  who  gave  judgment  for  the 
defendant,  and  against  this  judgment  the  plaintiff 
appealed. 

The  argument  for  the  plaintiff  may  be  stated  thus. 
The  Local  Government  Act,  1888,  s.  2,  sub-section  (4), 
provides  that,  as  respects  the  election  of  county  coun- 
cillors, the  persons  entitled  to  vote  (elsewhere  than  in  a 
borough)  shall  be  the  persons  registered  as  county 
electors  under  the  Gounty  Electors  Act,  1888. 

The  plaintiff  was  admitted  to  be  entitled  to  be  placed 
on  the  roll  of  electors  for  both  divisions  under  section  7, 
sub-section  (1),  of  that  Act.  By  sub-seotion  (4),  of 
section  7,  nothing  in  that  section  is  to  prevent  a  county 
elector  from  being  registered  in  more  than  one  division 
register.  And  by  sub-section  (5),  whioh  is  intended  to 
secure  that  a  parliamentary  voter  shall  not  vote  at  an 
election  more  than  once  in  respect  of  different  qualifica- 
tions in  the  same  parliamentary  division,  it  is  provided 
that  the  voter  shall  have  the  same  right  of  voting  at  an 
election  of.  a  county  authority  as  if  the  section  did  not 
apply.  The  case  was  therefore  said  to  be  perfectly  dear 
when  the  Local  Government  Act  and  the  Gounty  Electors 
Act  were  read  together,  and  the  argument  that  under 
section  75  of  the  Local  Government  Act,  1888,  statutes 
were  incorporated  which  might  lead  to  a  different  con- 
clusion, was  met  by  reference  to  the  express  terms  of  that 
section,  that  no  enactment  is  to  be  incorporated  incon- 
sistent with  the  provisions  of  the  Local  Government 
Act. 

On  the  other  hand,  the  defendant's  counsel  contended 
that  the  Gounty  Electors  Act,  when  carefully  examined, 
disclosed  no  intention  that  the  elector  for  the  coonty 
council  was  to  be  entitled  to  vote  in  each  electoral  divi- 
sion, as  he  clearly  woulA  have  been  if  he  were  duly 
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qoalified  as  a  yoter  in  different  parliamentary  divisions. 
Section  7,  snb-seotion  (5),  it  was  said,  applied  to  parlia- 
mentary electors  only,  and  the  olanse  at  the  end  of  the 
section  whioh  preserved  any  right  of  voting  at  an  elec- 
tion of  a  oonnty  authority  did  not  define  or  specify  what 
that  right  was.  The  object  of  sab-section  (5),  it  was 
urged,  was  not  to  confer  a  donble  franchise  on  oonnty 
council  electors,  bat  was  to  prevent  the  loss  of  a  vote  at 
an  election  for  the  coanty  anthority,  as  would  be  the 
result  if,  instead  of  an  astetisk,  there  was  an  erasure  of 
the  voter's  name  in  accordance  with  the  Registration 
Act,  1886,  s.  4,  sub-section  (9)  (a).  It  was  pointed  out 
that  by  section  7  of  the  Oounty  Electors  Act,  1888, 
Bub-sectlon  (2),  the  Registration  of  Electors  Acts  and 
sections  45,  48,  and  71  of  the  Municii)al  Corporations 
Act,  1882,  are  to  apply  for  the  purposes  of  the  section, 
with  the  substitution  of  <<  county  register  "  and  <'  divi- 
sion register"  for  ** burgess  roll"  and  "ward  roll" 
respectively,  and  of  "  electoral  division "  for  <*  ward." 
Then,  by  section  75  of  the  Local  Government  Act,  1888, 
portions  of  the  Municipal  Corporations  Act  are  incor- 
porated, and  among  them  is  the  51st  section,  which  pro- 
Tides  that  no  person  shall  vote  in  more  than  one  ward  ; 
and  by  the  Local  Government  Act,  1888,  s.  2,  it  is  pro- 
Tided  that  the  council  of  a  oounty  and  the  members 
thereof  shall  be  constituted  and  elected  in  like  manner 
and  in  like  position  in  all  respects  as  the  council  of  a 
borough  divided  into  wards,  but  subject  to  the  provision 
fsub-section  (2)  {e) )  that  the  divisions  shall  be  called 
y  electoral  divisions,*'  and  not  "  wards."  This  provision, 
it  was  said,  was  the  key  to  the  true  constraotion  of  the 
statute,  and  showed  a  clear  intention  that,  under  section 
75  of  the  Local  Government  Act,  1888,  section  51, 
sub-section  (2),  and  section  59  of  the  Municipal  Cor- 
porations Act,  1882,  should  be  incorporated  with  the 
Local  Government  Act. 

If  any  provision  of  the  County  Electors  Act  was 
inconsistent  it  was  pointed  out  that  it  was  repealed  by 
section  126. 

It  followed  that  the  right  of  voting  in  divisions  in 
administrative  counties  was  to  be  dealt  with  as  in  wards 
in  municipal  elections,  for  which  only  one  vote  is  allowed. 

We  are  of  opinion  that  the  argument  for  the  defend- 
ant must  prevail,  and  that  the  judgment  for  the  defend- 
ant must  be  affirmed.  We  cannot  adopt  the  view  that 
the  clauses  of  the  Municipal  Corporations  Act  are  incon- 
aistent  with  the  provisions  of  the  principal  Act  with 
which  they  are  incorporated.  Those  sections  seem  to  us 
in  harmony  with  section  2  of  the  statute. 

We  were  much  pressed  with  the  argument  for  the 
plaintiff  that  the  right  to  voce  must  follow  the  express 
provision  of  the  County  Electors  Act,  that  the  plaintiff 
was  entitled  to  have  his  name  placed  on  the  list  of  voters 
for  each  electoral  division. 

It  was  insisted  that  the  only  object  of  being  regis- 
tered is  to  secure  a  right  to  vote  ;  and  that,  if  the  right 
was  once  conferred,  it  was  unreasonable  to  suppose  that 
the  Legislature  would  forthwith  enact  that  the  right 
should  be  taken  away. 

It  was  said  to  be  almost  disrespectful  to  the  Legisla- 
ture to  suppose  that  in  Acts  of  Parliament  passed  in  the 
same  session,  and  apparently  intended  to  be  read  together, 
there  could  be  found  one  set  of  provisions  that  gave  and 
another  that  took  away  the  right  of  the  elector  to  vote 
in  different  divisions.  But  the  argument  rests  upon 
what  appears  to  us  to  be  the  erroneous  view,  that  the 
County  Electors  Act  and  the  Local  Government  Act  are 
to  be  treated  as  if  they  were  one  statute.  The  County 
Electors  Act  came  into  operation  some  months  before 
the  Local  Government  Act,  and  at  a  time  when  the 
exact  form  which  the  later  Act  was  to  take  had  not  been 
decided  on.  We  consider  that  the  intention  of  the 
Legislature  must  be  sought  from  the  later  Act,  and  that 
it  is  impossible  to  give  effect  to  its  various  provisions  on 
this  subject  without  holding  that  for  the  purpose  of 


voting  the  electoral  division  of  the  administratlTS  oouity 
is  to  be  regarded  as  if  it  were  a  ward  in  a  bozoagh.  It 
follows  that  the  voter  has  only  one  vote  at  an  eteotkni 
for  an  administrative  county  counoiL  The  jadgmast  of 
the  court  below  must  therefore  be  afllrmed,  with  ooati. 

We  have  arrived  at  this  conclusion  with  somediiSoQlty, 
though  without  doubt.  The  difficulty  has  sriaen,  not 
from  anything  inherent  in  the  subject  iteeLf,  whioh  is 
simple  enough,  and  might  be  quite  simply  treated,  but 
from  the  mode  of  legislation  now  usual  in  these  matten. 

Sometimes  whole  Acts  of  Parliament,  aoffletimei 
groups  of  clauses  of  Acts  of  Parliament,  entizdy  or 
partially,  sometimes  portions  of  clauses,  are  ineorponted 
into  later  Acts,  so  that  the  interpreter  has  to  keepnnder 
his  eye,  or,  if  he  can,  bear  in  his  mind,  large  maiBeB  of 
bygone  and  not  always  consistent  legislatioa  in  order  to 
gather  the  meaning  of  recent  legislation.  There  is  rery 
often  the  further  provision  that  these  earlier  ststntea  are 
incorporated  only  so  far  as  they  are  not  inoonslrtent 
with  the  statute  into  which  they  are  inoorpoiatecl  *,  so 
that  you  have  first  to  ascertain  the  meaning  of  a  statote 
by  reference  to  other  statutes,  and  then  to  asoertaia 
whether  the  earlier  Acts  qualify  only  or  abaolotelj  con- 
tradict the  later  ones,  a  task  sometimes  of  great  difieol^y 
always  of  great  labour — a  difficulty  and  labour,  generally 
speaking,  wholly  unnecessary.  It  has,  indeed,  been 
suggested  that  to  legislate  in  this  fashion,  keeping 
Parliament,  in  truth,  in  ignorance  of  what  it  is  aboa^  is 
the  only  way  in  whioh  at  the  present  day  legiilatian  is 
possible.  We  do  not  know  whether  the  snggeaUon  is 
correct ;  what  we  do  know  is  that  this  procedure  mskes 
the  interpretation  of  modern  Acts  of  Parliament  a  Tery 
difficult,  and  sometimes  doubtful,  matter.  We,  the 
judges,  have  perhaps  the  least  cause  to  complain.  We 
sit  here  for  the  purpose,  among  other  things,  of  inter- 
preting Acts  of  Parliament,  and  we  bring,  or  oaght  to 
bring,  to  our  task  trained  and  experienced  inteUeots. 

But  in  practical  matters  of  everyday  concern,  sooh  as 
the  possession  and  exercise  of  the  franchise,  it  is  of  t&6 
last  importance  that  the  law  conferring  it,  and  the  mltf 
which  govern  its  exercise,  should  be  easily  oomprehesai- 
ble  by  the  mass  of  the  ordinary  voters.  We  axe  vul 
aware  that  protest  as  to  past  legislation  is  nnaniiiogt 
but  for  the  future  to  draw  attention  to  a  plain  evil  mij 
perhaps  be  the  first  step  towards  its  remedy. 

Appeal  dUmUsed, 

Solicitor  for  the  plaintiff.  The  City  SoUcxtor. 

Solicitors  for  the  defendant,  Lowleti  &  CV. 


Prob.  Div.  &  Adm.  Div.  I  ^^^  jg    jjor.  1». 

Probate*  | 

Jn  the  Goods  of  Jomr  Smiih.  (tf.) 

Probate  —  Practice  —  WUl  —  AttetUtionS^natwn  ^ 
third  person  under  attestation  clauee — Omiuifi»'r 
name  in  probate. 

Where  a  will  hat  been  executed  in  the  presenei  ^  two 
witnesses,  and,  in  addition  to  their  signatures,  **V*^ 
ture  of  a  third  person,  who  was  a  legatee  •*^^*r!»  , 
appeared  at  the  foot  of  the  will  immediateUf  Ukn  tki^ 
signatures,  the  court  will  receive  evidence  to  e«/wi»  •*t 
iuoh  signature  was  written,  and,  if  satisfied  tW  ^^ 
not  wrUten  wUh  the  intention  to  atUst  the  «**«^^ 
the  will,  it  will,  on  motion  after  nOice  to  all  p^^ 
interested^  and  en  their  non-appearance,  erder  the  s^  ^ 
so  written  at  the  foot  of  the  wiU  to  be  omittsdtif*' 
probate,  _^  | 

(a.)  Reported  by  J.  Gbsard  LAwa,  Esq.,  Barrirtei-**" 
Law. 
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In  m  Shaunan,  17  W.  &  687,  Z.  B.  I  P.  Jt  B.  661, 

Motioa  for  »  grant  of  probate  of  the  will  of  John 
Sttittb,  deoeaaed,  omitttng  tiie  name  of  £»mma  Smith  aa 
aigaad  1^  her  after  the  attesting  witnemet. 

John  Smithy  late  of  Famworth,  in  the  oonnty  of  Lan- 
oaatar,  didj  made  and  ezeonted  hi*  last  will  and  testa- 
aen^  bearing  date  the  24th  of  July,  1884,  wherebj  he 
gmw  a  life  intereat  in  all  hia  property  to  his  wife,  Emma 
finntii,  and  direoted  that  after  her  death  or  remarriage 
ft  ahomld  be  divided  eqaallj  between  hie  MTen  ohildren. 
The  will,  which  was  on  a  printed  form,  was  duly  attested 
I7  John  Oatteral  and  John  Hoagh,  who  signed  on  the 
two  lines  linked  together  in  the  form  for  the  witnesses' 
afgnatmea,  and  a^ter  the  ezeention  Bmma  Smith  had 
aigned  her  name  immediately  below  the  atteating  wit* 
neaaaiL  It  iq^peared  npon  affidayit  that  she  signed,  not 
aa  attesting  witness,  bat  for  the  purpose  of  Terifying  the 
eontaata  of  the  will  at  the  request  of  her  husband,  who 
waa  of  opinion  that  this  was  neosssary  for  the  validity  of 
Ihewia 

Ootb  M.—^TriUhard^  in  support  of  the  motion,  oited 
1m  the  €hcd9  of  Sharman^  17  W.  B.  687,  L.  B.  1  P.  ft  D. 
661.  The  only  diatinotion  between  that  oase  and  this  is 
that  in  that  oase  the  residuary  legatee  was  tui  jurit ; 
bees  some  of  the  ohildren  are  infants. 

Butt,  J. — ^T6  bring  myself  striotly  within  that  de- 
eUon  I  shall  direct  notioe  to  be  serred  on  all  the  ohildren 
—on  tboae  who  are  minors  through  a  guardian  or  person 
or  penoBs  to  be  nominated  by  the  registrar  for  that  pur« 
pose  "and  the  motion  will  stand  oyer  for  that  purpose. 

KoT.  l^.-^FtUohard  sUted  that  affidaTits  had  been 
iUad  showing  that  the  notloes  had  been  given  as  direoted 
by  the  court,  and  no  appearance  had  been  entered. 

Bdtt,  J.,  made  the  grant  in  terms  of  the  motion. 

MMtmaUofved. 

Sdlloilora,  ^«2d»  Boscoe,  ds  Co. 


croutt  Of  aiyyral. 


Erom  Chan.  Dl7.  I 
[and  Kay,  J.]    J 


Not.  S7, 1889;  Feb.  15, 17. 


In  re  Bhodxs. 
Bhopes  «.  Ehodss.  (a.) 

Zmudk — Mainienano&^Implied  obUgaiion-^NeceBiariei 
— DM — Bight  to  recover  against  estaU  of  deceased 
htMOiic  not  io  found  hy  inguisition  ,paymenU  made 
towards  her  maintenance. 

Where  sums  of  money  have  been  expended  for  neoes- 
iortes  supplied  to  a  lunatic  »ot  $0  found  by  inquisition^ 
iy  a  person  who  intends  to  be  repaid  for  to  doing^  an 
oUigaHon  will  be  implied  on  the  part  of  the  lunaiic  to 
rejMy  out  of  his  eetaie  the  sume  so  eospended. 

Jrhether  the  sums  so  expended  were  for  necessaries  or 
Mf,  maisf  be  determined  according  to  the  circumstaneee  in 
eseh  particular  cttse. 

A  lunaiic,  not  so  found  by  inquisiiion,  lived  for  many 
yean  in  an  asylum  partly  ai  her  own  coet  and  partly  at 
the  cost  of  othtr  persone.  After  her  death  her  estate  was 
adminietered  in  court,  and  these  persons  applied  for 
repayment  to  them  out  of  her  estate  of  the  amount  paid 
by  them  m  maintaining  her  beyond  her  own  income. 

(ff.)  Beported  by  W.  Itdcbt  Chiok  and  H.  C«  Bopbb« 
JSsqp.f  Barristers-at-Law. 


ffdd  {by  the  Ooort  of  Appeal  and  Kay,  J«),  that  an 
oHdigation  could  be  implied  to  indemnify  them  for  money 
spent  in  supplying  her  with  neeeesaries;  but,  on  the 
evidenee,  that,  in  this  com,  repayment  had  not  been 
eoBpeeted,  and  could  net  therefore  be  aUowed. 

In  re  Weaver,  31  W.  B.  824,  21  Oh.  D.  615,  dii- 
eussed. 

Appeel  from  Kay,  J. 

This  was  a  claim  for  money  spent  in  the  maintenance 
of  a  lunatic  not  so  found  by  inquisition,  and  the  ques- 
tion was  whether  these  sums  ought,  after  her  death,  to 
be  repaid  out  of  her  estate. 

Eliza  Obarlotte  Bhodes  was  confined  in  a  private 
lunatic  asylum  from  the  6th  of  November,  1855,  till  the 
7th  of  July,  1881,  the  date  of  her  death,  at  an  annual 
cost  of  £140.  Her  own  income  was  not  sufficient  to 
defray  the  whole  of  this  expenditure,  and  the  defioiency 
was  made  up  by  her  brother  0.  H.  Bhodes  during  his 
life,  and  afterwards  by  his  son  A.  0.  Bhodes  and  other 


The  lunatic's  estate  was  being  administered  in  court, 
and  the  chief  derk  had  made  a  certiflcate  disallowing 
all  these  sums  whioh  had  been  spent  in  maintaining  her, 
beyond  her  own  income. 

The  summons  was  taken  out  by  A.  0.  Bhodes  on  his 
own  behalf,  and  as  his  father's  ezeeutor,  to  vary  the 
oertlfloate  by  declaring  that  the  money  so  spent  ought 
to  be  repaid  out  of  her  estate. 

Benshaw,  Q.O.,  and  PhiUpotte,  for  the  summons.— 
The  extra  payments  were  for  necessaries  supplied  to  the 
lunatlo,  and  the  court  will  imply  a  contract  on  her  part 
to  repay  them,  althoogh  she  bad  not  been  found  a 
lunatic  by  inquisition.  It  is  not  disputed  that  what  waa 
done  was  for  her  benefit :  Howard  v.  Digby,  2  OL  d;  F. 
634,  668 ;  In  re  Gibson,  20  W.  B.  107,  L.  B.  7  Ch.  52 ; 
In  re  Marman*$  Trusts,  26  W.  B.  621,  8  Oh.  D.  256 ; 
In  re  Weaver,  81  W.  B.  224,  21  Oh.  D.  615 ;  In  re 
Webster,  Derby  Guardians  v.  Sharratt,  27  Ob.  D.  710, 
33  W.  B.  Dig.  151 ;  Pope  on  Lunacy,  p.  289 ;  Wentwer^ 
V.  Tubb,  1  Y.  d;  0.  0.  0.  171,  2  ibid.  587,  6  Jur. 
980;  Baxter  v.  Lord  Portemouth,  5  B.  d;  Or.  170; 
Ndeon  v.  Buncombe^  9  Beav.  211 ;  Manby  v.  8ocU,  1 
Sid.,  p.  112;  Williams  v.  Wentumih,  5  Beav.  325; 
Thompson  v.  Gooper,  1  OoU.  81.  [Eat,  J.,  referred  to 
Chester  v.  Bolfe,  23  L.  J.  Oh.  288,  2  W.  B.  Dig.  47, 
and  Vane  v.  Vane,  24  W.  B.  602,  2  Oh.  D.  124.] 

Millar,  Q.C,  and  Ourtis  Price,  for  the  representativea 
of  the  lunatic,  were  not  caUed  upon. 

Kit,  J.— In  my  opinion,  the  chief  dork's  oertifioate 
is  perfectly  right.  There  is  a  question  of  considerable 
intereat  and  importance  whether  any  man  who  supplies 
necessaries  for  a  lunatic  can  recover  the  costs  of  &ose 
necessaries  at  law,  or  in  equity,  as  a  debt  against  the 
lunatic  on  the  ground  of  there  being  an  implied  con- 
tract on  the  part  of  the  lunatic,  raited  by  implication  of 
law,  that  there  should  be  such  repayment.  Now  I  con- 
fess for  myself  that  I  do  not  feel  the  difficulty.  The 
contract  is  implied  on  the  part  of  an  infant  who  cannot 
enter  into  any  binding  contract  at  all ;  and  yet  a  bind- 
ing contract  is  implied  on  the  part  of  an  infant  where 
necessaries  are  sappUed ;  the  contract  being  by  implica- 
tion of  law.  It  is,  therefore,  not  an  answer  to  say  that 
a  lunatic  cannot  himself  contract.  An  infant  cannot 
contract  so  as  to  bind  himself,  yet  the  law  does  bind 
him  by  a  contract  for  the  supply  of  necessaries.  But 
the  question  on  that  point  has  been  considerably  argued 
and  dlBcutsed,  and  there  is  a  considerable  body  of 
authority  upon  it  which  is  of  great  weight.  Take,  first 
of  all,  the  case  of  Howard  v.  Digby  in  the  House  of 
Lords.  The  lunatic  had  been  so  found  by  inqnisitioti, 
but  the  claim  made  was  fox  necessaries  supplied  before 
the  lunatic  was  so  found.  Lord  Brougham  in  that  cise 
said,    "  Upon  what  ground  are  all  these  allowance^ 
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made;  not  from  kindneBs,  not  from  obarity,  not  for 
the  coDTenience  of  the  partiee,  but  beoanse  thej  are 
debts,  because  in  the  eye  of  that  court,  be  it  a  court  of 
law  or  of  equity,  or  the  chancellor  sitting  in  lunacy, 
they  are  valid  debts  incurred  by  the  insane  person,  and 
axe  discharged  by  the  justice  of  the  court" 

The  point  came  before  Knight  Bruce,  Y.O.,  in 
the  case  of  Wentworth  ▼.  Tuhh,  where  the  bill  was 
brought  by  the  administrator  and  creditor  of  the  lunatio 
against  the  heir-at-law  of  the  lunatic,  who  was  also  a 
lunatfo,  and  his  committee,  praying  payment  out  of  a 
certain  real  estate  which  had  descended  from  the  deceased 
to  the  defendant,  the  heir-at-law,  there  being  no  pelrsonal 
assets.  The  claim  was  founded  on  a  report  made  by  the 
master  in  the  lunacy  of  the  deceased  by  which  be  found 
that  the  deceased  had  been  maintained  and  provided  with 
necessaries  at  the  sole  expense  of  the  plaintiff,  from  the 
issue  of  the  commission  in  lunacy  to  the  death  of  the 
lunatic.  Knight  Bruce,  Y.C,  said  :  *'  The  debt,  if  it  is 
one,  became  due  from  the  lunatio  by  operation  of  law,  or, 
in  other  words,  upon  a  contract  raised  by  implication  of 
law.  If  I  were  satisfied  that  there  could  be  no  such  contract, 
that  there  could  be  no  liability  so  raised,  it  would  be  my 
duty  to  dismiss  the  bill ;  but  I  am  not  so  satisfied."  He 
therefore  directed  an  inquiry ;  the  case  came  on  appeal 
before  Lord  Lyndhurst,  0.,  and  is  reported  in  6th  Jnr. 
980.  The  Lord  Ohancellor  said  during  the  argu- 
ment: "If  a  party  applies  money  for  the  benefit  of 
-a  lunatio  with  his  consent  and  without  fraud,  it  is  a  debt 
which  can  be  enforced  against  the  lunatic,  and  the  law 
constitutes  it  a  debt  for  the  benefit  of  the  lunatici  and  if 
he  dies  it  is  payable  out  of  his  estate.  The  rule  applies 
only  to  necessaries,  and  there  are  several  decisions  to 
that  effect  which  have  always  been  acquiesced  in."  Now 
I  comment  on  these  words.  The  words  "  with  his  con- 
sent" can  hardly  bafo  been  used  by  the  Lord  Chancellor, 
because  the  consent  of  a  lunatic  would  have  been  a 
nullity.  He  is  also  reported  to  ha? e  said :  **  Where 
necessaries  are  furnished  to  a  lunatic,  and  no  fraud  or 
imposition  is  practised  upon  him  by  the  party  famishing 
them,  the  lunatio  is  bound  to  pay  for  them  as  being  a 
debt  due  from  him  to  such  party,  and,  if  a  debt,  upon 
his  decease  his  estate  is  chargeable  with  it."  He  then 
read  the  words  of  Lord  Brougham  which  I  have  read, 
.  and  says :  **  Lord  Brougham  therefore  considers  them  as 
debts  due  from  the  lunatic,  and,  if  debts,  they  are  a 
charge  upon  the  estate."  And  he  dismissed  the  appeal. 
In  the  case  of  Williams  v.  Weniufcrih  the  matter  came 
before  Lord  Langdale,  M .B.,  who  said :  '*  It  was  argued 
in  this  case  that,  however  beneficial  to  the  lunatio  the 
expenditure  may  have  been,  yet,  as  the  lunatio  was  in- 
capable of  contracting,  no  debt  could  be  constituted: 
but  I  am  of  opinion  that  in  the  case  of  money  expended 
for  protection  of  the  person  and  estate  of  the  lunatic,  the 
law  will  raise  an  implied  contract,  and  give  a  valid 
demand  or  debt  against  the  lunatio  or  his  estate,  and 
that  under  the  circumstances  of  this  case  a  debt  was 
constituted,  and  that  payment  of  it  may  be  obtained  out 
of  the  real  estate  if  the  personal  estate  be  insuifioient; 
Any  other  conclusion  would,  as  it  appears  to  me,  be 
extremely  dangerous  as  well  as  contrary  to  the  principles 
upon  which  seteral  oases  have  been  decided.  That 
which  is  necessary  for  the  protection  of  the  person  and 
estate  of  the  lunatio  may  well  be  subject  to  question  and 
consideration,  but  when  a  demand  is  made  in  respect  of 
a  nepessary  of  that  kind,  I  do  not  see  how  it  is  to  be 
distinguished  in  principle  from  a  demand  arising  in 
xespect  of  the  supply  of  food  and  clothing.  A  debt  is 
constituted,  by  reason  of  a  contract  which  in  such  cases 
the  law  will  supply,  and  it  rests,  as  I  conceive,  upon  a 
far  better  foundation  than  the  rule  which  has  sometimes 
been  referred  to,  that  a  man  shall  not  be  allowed  to 
glaltify  himMlf." 

Agcdn  the  point  came  before  Knight  Bruce,  Y.C,  in 
WmUuwrth  v.  Tuhh,  2  Y.  ft  0.  0.  0.  537,  where  the 


costs  on  an  unsuccessful  traverse  of  an  inquiiitlon  of 
lunacy  were  allowed  out  of  the  lunations  estate.  The 
affirmance  of  the  decision  on  the  other  point  by  Hm 
Lord  Chancellor  is  noted.  The  Yice-Obanoellor  nyi: 
*'  I  apprehend  the  law  to  be,  that  if  a  man  is  sUeged  to 
be  a  lunatic,  whether  truly  or  not,  he  may  employ  [u 
far  as  he  oan  be  said  to  exercise  volition  on  the  rabieet)^ 
a  solicitor,  not  only  to  resist  the  oommiseion,  bat  after- 
wards for  the  purpose  of  traversing  it,  and  tbsf; 
although  the  proceedings  fail,  the  lunatio'a  eitate  is 
liable  for  the  costs,  subject  to  this,  that  if  snythiDg 
fraudulent  or  unfair,  or  perhaps  I  may  go  as  far  u  to 
say  frivoloufl  or  litigious,  appears  to  have  taken  plsQeon 
the  part  of  the  solicitor,  the  court  may  say  that  no  d^ 
arises."  Then  in  a  later  case  of  NeUon  t.  Dmamie, 
where  Lord  Langdale  says :  '*  The  objeetioa  is  made  to 
the  Jurisdiction.  It  is  said  that,  as  no  lunacy  has  bien 
found,  there  oan  be  no  implied  contract,  and,  in  ths 
absence  of  contract,  the  court  has  no  jarisdicfioa  to 
adjudicate  upon  the  daim.  It  is.  I  think,  trae  that  is 
all  cases  of  implied  contract  which  have  been  doolded 
there  has  been  a  lunacy  actually  found ;  bot  it  hia  not 
been  determined  that  this  court  will  not  take  notiee  of 
what  is  done  in  respect  of  the  property  of  penoBr 
lunatic,  though  not  so  found,  or  that  a  contract  maynot 
be  implied  for  the  supplies  of  necessaries  to  ndi 
persons." 

Then  there  is  the  case  of  In  re  OiUon,  in  wUdi 
Mellish,  L.J.,  says  :  **  A  lunatio  cannot  oontnot  fnUi 
maintenance,  so  whoever  maintains  him  beoomea  a 
ereditor  by  implied  contract."  I  have  read  a  coaslder* 
able  body  of  authority  in  support  of  that  propodttoD, 
and  among  others  the  authority  of  Lord  Broogliam,  in 
the  House  of  Lords,  and  the  well-considered  opinloo  of 
Lord  Lyndhurst,  sitting  as  Lord  Chancellor,  beiidei  the 
authority  of  Knight  Bruce,  Y.C,  and  Lord  Langdale 
twice  repeated.  But,  in  the  case  of  In  re  Wtamrt^ 
late  Hiaster  of  the  Bolls,  sitting  in  the  Court  of  Appeal, 
commenting  on  that  statement  of  Mellish,  U,,  HI*' 
**  That  is  only  an  interlocutory  obeervatlon.  It  is  difl* 
cult  to  see  how  there  can  be  an  implied  oontraet  with  a 
lunatio  if  he  is  incompetent  to  make  an  expieaa  oon- 
traet It  is  not  always  safe  to  report  inteiloentoiy 
observations  of  judges ;  they  are  very  liable  to  beni*- 
understood."  If  I  may  respeotfiilly  say  so,  the 
reporter  ought  to  have  remembered  that,  before  be 
reported  that  interlocutory  observation  of  tbe  late 
Master  of  the  Bolls.  In  giving  judgment  the  Haiter 
of  the  Bolls  said :  *<  It  is  not  necessary  to  deeide  tlie 
question  whether  there  could  be  a  legal  debt  in  to 
case ;  for  myself  I  reserve  my  opinion  on  that  point, 
which  appears  never  yet  to  have  been  diatinetly  de- 
cided." Brett,  L.  J.,  says:  '<  A  question  has  been  floahed, 
if  I  may  use  the  word  in  this  case,  which  it  ia  not 
necessary  to  decide — viz.,  whether,  if  a  person  sappUn 
necessaries  to  a  lunatic,  knowing  of  the  lunacy  at  tlis 
time,  a  contract  on  the  part  of  the  lunatic  to  pay  ttn 
them  can  be  implied  F  I  gfve  no  opinion  on  that  poSnt 
It  has  not  been  fully  argued  to*day,  amd  it  appeals  to 
me  to  involve  a  very  difficult  point  of  law,  wbioh  I  ofi 
not  think  has  ever  been  settled  by  authority.  For  aiy 
own  part  I  should  doubt  whether,  in  favour  of  a  pi«*» 
who  knows  of  the  lunacy,  you  oan  imply  a  contnst  to 
pay  for  a  supply  of  neoeesarios  to  a  lunatic." 

But  in  a  late  cBafi-Srockwdl  v.  BuUoek,  37  W.  B. 
455,  22  Q.  B.  D.  567^a  medical  man  brought  aa  aetioa 
in  tiie  county  court  against  a  lunatic  in  respsot  of  asi- 
vioes  rendered  in  an  inquiiy  into  the  state  of  ^^ 
defendant's  mind,  but  was  nonsuited  on  the  gioaad 
that  he  could  not  recover  such  charges  without  aa  ofdar 
under  section  11  of  the  Lunacy  Begnlation  Aet,  186* 
The  plaintiff  gave  evidence  on  the  inquiry  which  wastt 
order  to  prove  the  sanity  of  the  defendant.  The  defsad- 
ant,  hbwever,  was  found  a  lunatio,  and  then  the  ^''^ 
man,  not  being  a  physician,  brought  an  aotion  fM  >" 
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^axgeo  agttfnat  the  lanatto  ftnd  hii  oommittee*  The 
county  oonrt  Judge  nonaalted  the  plaintiff  beeanse  of  sec- 
tfon.  11  oi  the  Luneoy  Aot,  1862,  holding  that  the  action 
waa  not  maiDtainable,  and  the  Qaeen*s  Bench  Division 
diamisied  an  appeal  from  the  connty  ooart.  Then  the 
caae  came  before  the  Gonrt  of  Appeal,  and  Lord  Eaher, 
M.B^  eaid  that  section  11  did  not  take  away  any  right 
of  action  which  would  otherwise  have  existed,  and  then 
he  nja : — *'  Under  these  circumstances  the  only  ques- 
tion for  us  seems  to  be  whether,  assuminjg  that  the 
defendant  was  not  a  Innatio  at  the  time  of  the  plaintiffs 
-employment,  or  that  such  employment  of  the  plaintiff 
was  a  necessary,  the  action  might  be  maintained.  It 
aeems  to  me  that  before  the  etatute  the  action  might  in 
either  of  these  cases  have  been  maintainable."  That  is 
a  diatinet  authority  that  an  action  could  lie  for  neces- 
earies  supplied  to  a  lunatic  against  the  InnaMo  and  his 
oommittee.  Then  later  on  he  says :— *'  If  it  be  shown 
that  the  defendant  Bullock  was  a  lunatic  when  the 
pittitiHff  was  employed,  then  I  think  that  in  order  to 
enooeed  the  plaintiff  must  show  that  his  employment 
was  a  necessary,  a  matter  which  may  giye  rise  to  diifi- 
colt  gueations."  I  can  only  say  of  these  authorities— I 
do  not  know  whether  there  are  others  or  not,  no  others 
ate  brought  to  my  attention — the  large  preponderance 
ja  in  faTour  of  the  principle  that  anyone  who  supplies 
neoeaaariea  for  a  lunatic  may  maintain  an  action  even  at 
law  for  these  necessaries,  and  that  upon  an  implied  con- 
traet  with  the  lunatic,  a  contract  which  the  law  will 
imply  notwithstanding  the  lunacy.  But  in  this  case  the 
Teal  qufiation  is.  Are  these  necessaries  F  What  happened 
ia  this.  Thia  lady  was  a  lunatic,  and  she  had  certain 
property  of  her  own  which  produced  a  small  income, 
and  lier  brother  placed  her  in  an  asylum  at  £140  a  year. 
She  might  have  been  placed  in  an  asylum  for  very  much 
lest  than  that.  But  her  brother  thought  it  right  to  pay 
•a  larger  aum,  and  after  the  death  of  her  brothhr,  his  son, 
with,  other  members  of  the  family,  continued  the  main- 
tenance of  the  lunatic  at  this  large  sum.  But  now  a 
claim  ia  auide  before  me  that  the  extra  expense  was  a 
necasaary  for  the  lunatic.  It  was  very  generous  of  her 
brother  to  place  her  in  this  asylum,  and  he  might,  had 
he  lived,  have  been  very  likely  to  maintain  her  there. 
But  that  the  extra  expense  was  a  necessary  is  not  proved 
at  all  to  my  satisfaction«  Another  thing  is  this.  The 
allowaaoe  made  by  the  brother  and  the  other  members 
of  the  family  seems  clearly  to  have  been  an  allowance 
which  they  never  expected  to  be  repaid.  There  is  no 
evidence  which  satisfies  me  that  any  of  these  parties 
expected  any  repayment.  How  far  a  feeling  of  kindli- 
neaa  tovrarda  their  relative  may  have  actuated  them,  I 
do  not  know,  but  there  is  noth^g  to  show  that  they  had 
the  amalleat  expectation  of  being  repaid,  or  of  making 
thia  a  debt  against  the  estate  of  the  lunatic.  This 
iq^plScation  must  be  refused  with  costs, 

A.  O.  Bhodee  appealed. 

StnahaWf  Q.G.,  and  PhiUpotUt  for  the  appellant.— • 
-  A.  C  Bhodee  ii  ^e  legal  personal  representative  both  of 
the  lather,  OL  H.  Rhodes,  and  of  the  lunatic,  and  there* 
fore  no  question  as  to  the  Statute  of  Limitations  being  a 
bar  ariaee:  Th&mp&on  v.  Cooper^  1  Ooll.  81;  8iahU 
uhmidi  t.  LeU,  1  8m.  ft  G.  p.  421.  The  evidence  shows 
that  the  lunatic  had  the  social  position  of  a  lady  ;  she 
had  property  which  produced  an  average  annual  income 
ol  £86,  and  the  annual  cost  of  her  maintenance  and  sup- 
port in  the  asylum  was  £140.  Thia  charge,  having  re- 
gard to  the  social  position  of  the  lunatic,  was  not 
nnreasonable,  and  ought,  therefore,  to  be  regarded  as  a 
neceesary.  If  the  charge  is  in  itself  reasonable,  the  fact 
that  the  lunatic  might  have  been  supported  for  a  smaller 
sum  in  some  other  asylum  is  not  material.  It  would 
have  been  unreasonable  to  put  her  in  a  pauper  asylum. 
Ihey  cited  the  various  casee  relied  on  in  the  court 


MiUar^  Q.O.,  and  OartU  Priee^  fox  the  respondents.^ 
The  chief  clerk  by  his  certifioate  has  found  that  there 
were  no  debts  due  by  the  estate  of  the  deceased  lunatio ; 
no  application  has  been  made  to  vary  his  certificate  in 
that  respect,  and  therefore,  whatever  this  claim  may  be, 
it  cannot  be  said  to  be  a  debt  due  by  the  estate  of  the 
deceased.  Further,  the  facts  of  this  case  show  that  no 
debt  was  intended  to  be  created.  The  payments  were 
made  as  bounties.  Assuming,  however,  that  a  debt  was 
created,  the  extra  payments  were  not  for  necessaries. 
The  cases  dted  on  the  other  side  all  fall  into  one  of  two 
categories,  either  these  are  cases  in  which  the  lunatio 
had  been  so  found,  or  oases  in  which  the  payments  had 
been  made  by  the  direct  trustee  of  the  lunatic.  [OoTTOirr 
L.J.— We  will  not  trouble  you  on  the  question  of  law.] 

OoTTON,  L.  J.— This  is  an  appeal  against  a  decision  of 
Kay,  J.,  refusing  to  allow  a  daim  made  by  the  defend- 
ant on  behalf  of  himself  and  his  brother  and  his  sisters, 
and  as  the  legal  personal  representative  of  his  father,  for 
several  sums  expended  in  the  support  of  the  Innatio  in 
excess  of  what  was  provided  by  the  income  of  her  own 
property.  The  case  raises  seversl  questions,  one  of 
which  is  of  considerable  importance ;  and  although  in 
the  view  which  we  take  that  question  is  not  necessary  to 
the  decision  of  the  case,  yet,  as  it  has  been  fully  argued, 
we  think  we  ought  to  express  our  opinion  upon  it.  That 
question  is,  whether  there  can  be  aa  implied  contract  on 
the  part  of  a  lunatio  not  so  found  by  inquisition  to  re- 
pay out  of  her  property,  sums  expended  for  necessaries 
supplied  to  her.  Now  the  term  "  implied  contract "  is  a 
most  unfortunate  expression,  because  there  cannot  be  a 
contract  by  a  lunatic  But  whenever  neoessaries  are 
supplied  to  a  person  who,  by  reason  of  disability,  cannot 
himself  contract,  the  law  implies  an  obligation  on  the 
part  of  such  person  to  pay  for  such  neoessaries  out  of 
his  own  property.  It  is  asked,  Oan  there  be  an  implied 
contract  by  a  person  who  cannot  contract  P  The  answer 
is,  that  what  the  law  implies  on  the  part  of  such  a  person 
is  an  obligation,  which  has  been  improperly  termed  a 
oontraot,  to  repay  money  spent  in  supplying  necessaries* 
I  think  the  expression  "  implied  contract "  is  erroneous 
and  very  unfortunate,  and  in  one  case  which  was  before 
the  Oourt  of  Appeal  (In  re  Weaver)  though  that  court 
did  not  decide  the  question  whether  there  could  be  what 
has  been  called  an  implied  contract  by  a  lunatio,  yet  one 
of  the  judges  did  express  eh  opinion  that  there  could 
be  no  implied  contract  on  the  part  of  a  lunatic  or  any 
other  person  who  is  himself  incompetent  to  make  an 
express  contract. 

We  all  agree  with  the  view  that  I  have  Just  now 
expressed,  in  order  to  prevent  any  doubt  from  arising 
in  consequence  of  the  Oourt  of  Appeal  having  declined 
to  settle  the  question  in  the  case  to  which  I  have  alluded. 

But  then,  though  there  may  be  an  implied  obligation 
on  behalf  of  the  lunatic,  the  necessaries  must  be  sup- 
plied and  paid  for  under  circumstances  which  would 
Justify  the  law  in  implying  an  obligation  to  repay  the 
money  spent  upon  them.  I  have  no  difficulty  as  to  the 
question  of  the  expenditure  being  for  necessaries,  for  the 
law  is  well  established  that  when  the  neoessaries  sup- 
plied are  suitable  to  the  position  in  life  of  the  lunatic,  an 
implied  obligation  to  pay  for  them  out  of  his  property 
will  arise.  [His  lordship  then  discussed  the  evidence, 
and  came  to  the  conclusion  that  the  relatives  of  the 
lunatic,  in  making  the  payments  for  her  maintenance, 
did  not  intend  to  constitute  themselves  creditors  against 
her  estate.] 

LiMDLST,  Ii.J.— The  question  we  have  to  dedde  is 
whether  a  sum  of  £1,100  is  payable  as  a  debt  out  of  the 
assets  of  the  deceased  lady.  The  claim  is  made  on  the 
ground  that  the  money  has  been  properly  expended  for 
necessaries.  I  think  that  the  facts  are  all  in  favour  of 
the  money  having  been  reasonably  and  properly  ex* 
pended  for  necessaries.    Against  that  it  ia  said  that  the 
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ladj  might  h8?e  been  supported  at  aa  ezpento  which  her 
own  inoome  wonld  ha?e  been  BalBdeiit  to  meet,  but  at, 
ill  the  oaee  of  a  daim  made  for  neceaearies  against  the 
estate  of  an  infant,  the  claimant  is  not  alwajs  bound  to 
show  that  he  sent  the  infant  to  the  oheapest  school  that 
conld  be  found,  so  in  this  case  the  fact  that  some 
oheaper  place  of  residence  might  possiblj  hate  been 
found  for  this  ladj  is  not  necessarU j  an  answer  to  this 
dalm,  assuming  it  can  be  made. 

The  question  whether  an  implied  obligation  arises  in 
favour  of  a  person  who  supplies  a  luna&o  with  neces- 
saries is  a  question  of  law,  and  in  the  case  of  In  re 
Wwver  a  doubt  was  expressed  whether  there  was  an 
obligation  on  the  part  of  the  lunatic  to  repaj.  I  confess 
I  cannot  participate  in  that  doubt  I  think  that  that 
doubt  has  arisen  from  the  unfortunate  t-ermlnologj  of 
our  law,  owing  to  which  the  expression  '*  implied  con- 
tract "  has  been  used  to  denote  an  obligation  implied  by 
law  which  is  nut  a  contract  at  law.  Obligations  of  this 
class  have  also  been  called  obligations  quaii  ex  eonfroef ii. 
But  that  a  lunatic's  estate  may  be  made  liable  for  neces* 
saries  has  bsen  settled,  at  any  rate  as  far  back  as 
Manly  ▼.  Beott,  1  Sid.  US,  2  Smith's  L.  0.,  9th 
ed.,  at  pp.  476-7,  where  the  three  learned  Judges, 
after  holding  that  an  infant  might  be  bound  for  neces- 
saties  provided  for  him,  proceeded:  *'And  what  has 
been  said  of  an  infant  is  applicable  to  an  idiot  In  oase  of 
housekeeping."  I  do  not  doubt  that  the  cost  of  neces- 
saries can  be  recovered  against  a  lunatic's  estate  in  a 
proper  case.  [His  lordship  then  dealt  with  the  evidence, 
and  agreed  with  the  conolosion  arrived  at  by  Cotton,  L.  J.] 

LoFBSy  L. J. — ^If  a  person  finds  necessaries  for  a  lunatic 
and  intends  to  be  repaid  for  so  doing  and  to  constitute 
a  debt  sgainst  the  lunatic's  estate,  I  do  not  doubt  that 
the  law  implies  an  obligation  on  the  part  of  the  lunatic's 
estate  to  repay  the  amount  spent  on  such  necessarief. 
It  seems  to  me  strange  that  the  law  to  this  effect  could 
be  doubted.  I  have  known  several  cases  in  the  Queen's 
Bench  Division  of  this  kind :  Action  brought  for  goods 
sold  sod  delivered ;  plea,  insanity ;  replication,  neces- 
i*Ri  ie<*.  And  I  have  never  beard  any  doubt  expressed 
that  that  waa  a  perfectly  good  replication.  [His  lord- 
ship then  discussed  the  evidence,  and  came  to  the 
same  conclusion  as  the  other  members  of  the  court.] 

Then  the  question  arises  whether  these  payments 
could  be  necessatiep.  I  should  not  myself  have  felt  any 
difficulty  aa  to  that  because  iiecesfaries  have  to  be 
determined  according  to  the  ciroamstatices  of  each  par- 
ticular case,  and  things  may  well  be  necessaries  in  one 
case  which  wonld  not  be  so  ia  another.  The  question 
what  are  necessaries  must  always  be  considered  with 
reference  to  the  reasonable  requirements  of  the  person 
under  disability,  having  regard  to  his  means  and  station 
in  life. 

The  appeal  fails,  and  must  be  dismissed,  with  costs. 

Appeal  diimiued. 

QolMton^  Grover  dt  Humphreys ;  Spenee,  Oihsoti,  dt 


From  Q.  B.  Div.  Haroh  5. 

Pabsovs  r.  BsAi7]>. 

COTJLSOK  tr.  DiCKSOK.   (a.) 

BUI  of  Male — AUestation — Addreee  and  deicription  of 
atietiing  witneu — Statutorp  form — BilU  of  Sale  Aet^ 
1882  (45  S  46  Vitt.  e.  43).  $$.  8,  9,  lO^Schedule 
annexed  to  the  Ad. 

A  hill  of  iale^  which  dote  not  contain  lath  the  addreee 
and  the  deacription  of  the  witneu  atteeiing  the  lill  of 
$aU,  ie  not  "  made  in  accordance  with  the  form  in  the 

(o.)  Beported  by  M.  J.  Blaxf,  Esq.,  Barrister-at-Law*. 


echidule'*  annexed  to  the  BUh  ^f  SaUAd,  lS8t,  nd  in 
(herefare  toid. 

The  first  case  was  an  appeal  from  the  jadgmsBt  d  » 
Divisional  Court  (Fry,  L.J.,  and  Mathev,  J.)  of  iki 
Queen's  Bench  Division  affirming  the  ]ndgmsnt,oatt 
interpleader  issue,  of  his  Honour  Judge  PowoH,  st  tti 
Oounty  Court  of  Kent,  holden  at  Woolwich,  and  holdiBf 
a  biU  of  sale  void ;  and  the  second  case  was  an  appeit 
from  the  Judgment  of  Mathew,  J.,  on  aa  iDterplssder 
issue,  holding  a  bill  of  sale  void. 

The  question  raised  and  decided  in  both  cmm  wm, 
that  the  fact  of  the  omission  to  state  in  the  biU  o(  nk 
itself,  either  the  address  or  the  dssoriptioa  o(  thi 
witness  attesting  the  bill  of  sale^  rendered  the  bill  of 
sale  void  under  section  9  of  the  Bills  of  Ssle  Aol^  1881, 
as  being,  by  reason  of  such  omission,  not  "nads  is 
accordance  with  the  form  in  the  sehednle,"  to  thsAst 

In  the  first  case  neither  the  address  nor  the  terip- 
tion  of  the  witness  who  attested  the  UU  o(  lals  la 
stoted  in  the  bill  of  sale  itself;  the  affldarit,  hownr, 
filed  with  the  copy  of  the  bill  of  sale  on  the  oocite  ot 
its  registration,  as  required  by  section  10,  salnaooCioB 
(S),  of  the  Bills  of  Sale  Act,  1878,  did  contain  a  ititaSMBt 
of  the  address  and  description  of  the  witneoi  who  liid 
attested  the  bill  of  sale. 

In  the  second  case  the  description  onlj,  of  the 
attesting  witness,  was  omitted  to  be  stated  hi  tho  MQ  of 
sale  itself,  but  it  was  stated  in  affidavit  filed  with  the 
registrar. 

The  holder  of  the  bill  of  sale  appealed  in  eaeh  esN, 
and  the  second  case  was  transferred  from  the  other  bnadi 
of  the  Court  of  Appeal,  so  that  the  two  appesli  esse  os 
for  hearing  together  before  the  same  court. 

The  Bills  of  Sale  Act,  1882,  provides  bj  leetios  8 
(tnfer  alia)  that  ''every  bUl  of  sale  shall  he  dilj 
attested  .  .  .  otherwise  such  bill  of  sale  duU  bo 
void  in  respect  of  the  personal  chattels  ooapriied 
therein."  By  section  9,  *<a  bill  of  sale  msdooi  ffm 
by  way  of  security  for  the  payment  ot  money  hj  the 
grantor  thereof,  shall  be  void  unless  made  in  aooordisee 
with  the  form  in  the  schedule  to  this  Aet  saneiel" 
And  by  section  10,  "  the  execution  of  every  bill  of  vie 
by  the  grantor  shall  be  attested  by  one  or  mors  eredible 
witness  or  witnesses,  not  being  a  party  or  peitiee 
thereto."  The  schedule  annexed  to  the  Aet  coatdne 
"form  of  bUl  of  sale"  made  between  A.  B.  (gnsiff) 
and  C.  D.  (grantee),  and  at  the  end  ot  tiie  fon  M 
these  words,  "  Signed  and  sealed  by  the  said  A.  B.  <> 
the  presence  of  me,  E.  F.  [add  witness's  name,  sddrBM» 
and  description]." 

A.  E,  Nelson,  for  the  appellant  in  the  first  oie(.—Th^ 
affidavit  filed  with  the  registrar  sUtes  the  Mam  end 
description  of  the  attesting  witness  to  the  bill  of  esk, 
and  therefore  the  respondent  was  seised  with  (hat  know* 
ledge.  The  addrees  and  description  of  the  sttntiac 
witness  is  not  part  of  the  form  of  the  bill  of  sale.  The 
Divisional  Court  in  the  present  oase  felt  bound  to  folkv 
the  previous  decision  of  a  Divisional  Court  in  Btasfas* 
itein  V.  Bt^erteon,  6  Times  L.  B.  178,  but  tbst  eies  ii 
not  binding  on  the  Court  of  AppesL 

He  also  referred  to  Blount  v.  Harrie,  27  W.  B. »»» 
4  Q.  B.  D.  603 ;  Routh  v.  ^tt6^,  88  L.  J.  a  B.  t^f 
7  W.  K.  O.  L.  Dig.  18 ;  Luekin  v.  Handyn,  1*  ^'  ^ 
43 :  and  Jonee  v.  Harris,  20  W.  B.  48,  L.  B.  T  0.  ^ 
157,  whioh  were  all  oases  governed  by.  the  Bills  oC  Sek 
Act,  1854. 

H.  A.  Forman,  for  the  respondent.-^The  dirsctioM 
contained  in  the  form  of  bill  of  sale  gitea  ia  tte 
schedule  annexed  to  the  Act  of  1882  must  be  regsrded 
as  having  the  same  fcnrce  as  a  statutory  enaetmcit. 
**  Duly  attested  "  in  section  8  means  attested  aocoriieC 
to  the  directions  oontainFd  in  the  statutory  '^ 
Though  in  the  case  of  an  ordinary  deed  the  oniaiM  ef 
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fhe  date  of  the  deed,  or  of  the  defcriptfon  of  the  atteet- 
ing  irltoeM,  would  not  !n?alidate  the  deed,  yet  in  the 
csee  of  a  hill  of  sale  theee  matten  are  eraentiid  oharao- 
terietlci  of  the  statntory  form  of  a  bill  of  eele,  and 
tiienfore  their  omieaion  will  render  the  bill  of  sale  void. 
The  rale  of  oonstmetion  laid  down  bj  Bowen,  L.J.,  in 
JP»  parte  Stan/ordt  In  re  Barber,  34  W.  B.  507, 17 
Q.  B.  D.  259,  was  not  aeoepted  bj  the  Honee  of  Lords 
in  Thamae  ▼.  Kelly,  87  W.  B.  353, 13  App.  Oaa.  506,  aa 
a  teat  mle  applicable  to  all  oaaea.  It  ia  the  object  of  the 
Aet  that  the  addreaa  and  deacription  of  the  atteating 
Witneaa  ahonld  appear  on  the  face  of  the  bill  of  aale 
itaelf,  wiChoQt  the  neoeaaily  of  looking  at  the  affldaTit  to 
oiaoo^er  them* 

ChoMuUf  Q,G,,  and  A.  J.  AUeUf  for  the  appellant 
in  the  aeoond  oaae.  — Though  on  the  authority  of 
BkmieMtein  v.  Boherteon  Mathew,  J.,  held  thia  bill  of 
aale  Toid,  yet  hla  own  opinion  waa  contrary  to  that. 
[liOFBa,  IfcJ. — Thomae  ?•  KtUy  waa  not  cited  to  him].  In 
the  pnaent  oaae  the  addreaa  of  the  atteating  witneaa  ia 
stated  in  the  bill  of  aale,  and  it  ia  only  hia  deacription  that 
U  omitted.  The  ai&daTit  oontaina  the  deacription.  The 
words  in  section  9,  '*in  aooordance  with  the  form  in  the 
adisdnle,"  mean  that  the  terms  of  the  contract  must 
be  the  same  aa  thoae  in  the  "  form  "— ».«.,  the  contract 
the  borrower  and  the  lender  moat  have  the 
legal  effect  aa  that  which  ia  aet  out  in  the 
*'form  "  :  Ex  parte  Stanford.  The  addreaa  and  deacrip- 
tion of  the  atteating  witneaa  ia  really  ontaide  the  **  form," 
and  the  note  abont  adding  the  addreaa  and  deacription 
is  a  mete  direction.  The  worda  **  duly  atteated "  in 
soetion  8  are  aatiafied  if  the  document  ia  atteated  by 
sons  witneaa  whoae  name  and  addreaa  appear  on  the 
faoe  of  the  document;  that  ia  sufficient  to  identify  the 


B.  O.  B.  Lane,  Q,0,,  for  the  reapondent.-^Seotions  8 
and  9  and  the  form  in  the  aehedule  must  be  read  to- 
gelher,  ^duly  attested"  therefore  meana  atteated 
according  to  the  proriaiona  preeoribed  by  the  Act ;  and 
the  form  in  the  aehedule  expreaaly  directa  that  the 
addreaa  and  deacription  of  the  attesting  witneaa  be  etated. 
Borne  of  the  directiona  git  en  in  the  form  cannot  be 
treated  aa  mere  directions,  when,  aa  la  admitted,  other 
dlreetiona  in  the  form  go  to  the  anbatanoe  of  the  bill  of 
sale.  To  be  ''  in  accordance  with  the  form  "  something 
more  ia  required  than  the  following  the  form  in  respect  of 
Hie  tema  of  the  contract  between  borrower  and  lender. 
!nie  statement  of  the  addreaa  and  deacription  of  the 
attesting  witneaa  ia  material,  in  order  to  afford  auffident 
iofomiation  to  pereona  interested ;  it  is  an  imperative 
part  of  the  object  to  be  attained  by  the  machineiy  of 
regisiiasioD* 

CJuuuuil,  Q.O.,  in  reply. — ^The  result  of  non-eompli- 
aaoe  with  seotion  8  ia  different  from  that  of  non-com- 
plianoe  with  sectipn  9,  the  latter  section  deals  only 
with  the  form  of  the  contract  between  borrower  and 


GoRow,  luJm  [Hia  lordahip  atated  the  facta  in  eaoh  of 
ihe  two  eaaes,  and  continued : — ]•— The  queation  is 
whether  section  9  of  the  Billa  of  Sale  Act,  1888,  makes 
tiieae  bills  of  aale  void.  We  have  nothing  to  do  with 
the  poUey  of  the  Act ;  we  have  only  to  carry  out  what 
ia  expressed  in  the  Act  of  Parliament.  There  is  no 
^aet  provision  in  ths  Act  itself,  that  the  name,  ad- 
dreaa, and  description  of  the  atteating  witness  shall  be 
shown  on  the  faoe  of  the  bill  of  sale.  The  qneation  is 
'whsChcr  either  of  theae  billa  of  aale  complied  with  the 
icqniremeat  of  aection  9— that  they  ahould  be  made  in 
aoeoidaiioe  with  the  form  in  the  aehedule  to  the  Act. 
Ia  these  anything  in  the  form  given  in  the  aehedule 
'wUoh  reqnirea  that  the  addreaa  and  deacription  of  the 
attesting  wiftneas  ahould  be  added  P  It  haa  been  argued 
ttat  tbeie  is  nothing  in  the  atatutory  form  to  require 


this,  becaoae,  aa  it  is  aaid,  the  form  only  refers  to  that 
which  ia  the  contract  between  the  parties,  and  that  the 
mere  direction  aa  to  atating  the  addreaa  and  description 
of  the  attesting  witneas  ia  not  part  of  the  "form"  of 
the  bill  of  eale^  but  only  a  diceetion  added  to  the 
"form."  In  my  opinion,  the  meaning  of  the  word 
"  form  "  cannot  be  cnt  down  in  that  way.  It  is  true 
that  in  moat  of  the  oaaea  hitherto  brought  before  the 
court,  the  deviation  from  the  atatutory  form  waa. in 
aomething  relating  to  the  legal  effect  of  the  tranaaction 
aa  embodied  in  the  contract  iMtween  the  parties.  That 
waa  the  oaae  in  Ex  parte  Stanford,  But  in  my  opinion 
tbla  proviaion  cannot  be  conaidered  aa  a  mere  direction. 
It  ia  a  direction  aa  to  matt^ra  which  are  required  to  be 
atated  at  the  time  the  bill  of  aale  ia  given.  There  are 
a  number  of  blanka  in  the  form  which  cannot  be  filled 
up  till  the  form  oomea  to  be  uaed— for  example,  the  rate 
of  intereat  payable;  no  one  can  doabt  but  that  that 
must  be  stated.  So  also  with  regard  to  time  and  place. 
These  matters  could  not  be  put  in  in  the  form  given  in 
the  aehedule,  but  that  form  cod  tains  directions  which  show 
that  they  should  be  stated,  and,  in  my  opinion,  any  bill  of 
sale  which  has  not  in  it  that  which  would  be  in  the  form 
when  it  was  filled  up,  is  not  made  in  accordance  with  the 
form.  When  the  person  who  is  the  attesting  witneaa  in 
the  particular  oaae  ia  known,  the  "  form,"  to  be  properly 
filled  up,  must  contain  his  name,  addreaa,  and  deectip« 
tion.  I  do  not  aay  that  any  omiasion  in  that  reapeot 
would  alter  the  legal  effect  of  the  bill  of  aale.  When 
Bowen,  L.J.,  in  Ew parte  Stanford  said  that  a  divergence 
from  the  statutory  form  was  only  material  when  it  was 
caloulated  to  give  the  bill  of  sale  a  legal  effect  differing 
from  that  of  the  statutory  form,  he  waa  dealing  only 
with  a  variation  which  would  altei  the  legal  effect; 
and  the  Judgmenta  of  the  Lorda  in  T?^mae  v.  Kelly 
show  that  that  statement  is  not  to  be  taken  as  laying 
down  a  universal  test  for  all  oases.  If  this  matter  is  a 
part  of  the  atatutory  form,  aa  I  think  it  ia,  we  must 
give  effect  to  the  proviriona  of  the  Act,  however 
stringent  they  may  be.  I  do  not  think  that  this  is  a 
merely  immaterial  matter  in  the  preaent  etate  of  the 
law.  The  Act  of  1878  required  that  the  execution  of 
every  bill  of  aale  ahould  be  atteated  by  a  solicitor. 
That  proviaion  ia  now  repealed  by  the  Act  of  1882. 
The  pMition  of  a  aolioitor  gave  some  aort  of  aaauranoe 
that  he  would  aee  that  everything  that  waa  if  quired  was 
properly  done,  and  when  the  Legialature  took  away  that 
aafeguard  it  may  well  have  thought  it  material  that 
it  should  be  shown,  by  means  of  the  addreaa  and 
deacription  of  the  attesting  witness,  what  sort  of  a  man 
he  was.  In  my  opinion,  therefore,  it  is  euential  that 
on  the  face  of  the  bill  of  aale  itaelf,  the  name,  addreaa, 
and  deacription  of  the  atteating  witneaa  ahould  appear. 
In  the  aeoond  app^  this  provision  preaaea  more  hardly 
than  in  the  firat,  but  I  do  not  aee  how  even  in  that  case 
one  can  depart  from  the  directions  contained  in  the 
schedule.    Both  the  appeals,  therefore,  must  fail. 

LiNDLBT,  L.J. — I  am  sorry  I  cannot  see  my  way 
to  arrive  at  any  ottier  conclnsion.  It  is  alwaya  a  pain* 
ful  thing  to  be  compelled  to  hold  that  a  bond  fide 
transaction  is  void  because  some  t's  are  not  crossed 
and  some  i*s  are  not  dotted.  We  must,  however,  give 
effect  to  the  Act  of  Parliament,  and,  in  my  opinion, 
the  statutory  form  requires  that  the  name,  address, 
and  description  of  the  attesting  witness  should  be  filled 
up. 

LoFBS,  L.J. — The  Act  of  1882  impoees  most  stringent 
fetters  on  contracts  of  this  kind,  by  dealing  not  only  with 
matters  of  substance,  but  also  with  matters  of  form. 
It  has  been  said  that  the  Act  is  imperious  and  tyran« 
nlcal.  I  am  not  sure  that  it  was  not  intended  to  be  ao« 
I  am  not  prepared  to  aay  that  it  is  too  imperious  or  too 
tyrannical.  But  the  court  has  nothing  to  do  with  this* 
I  think  the  words  "  duly  attested"  in  section  8,  mean 
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duly  attMted  In  aooordance  with  the  proTtaions  of  the 
Act  and  the  tonn.  At  any  rate,  section  9  is  dear  that 
the  bill  of  sale  mnat  be  in  accordance  with  the  form  in 
the  schedule,  and  the  name,  address,  and  description  of 
the  attesting  witness  is  part  of  the  form.  It  is  per- 
fectly plain  that  the  form  in  the  schedule  could  not 
oontain  the  name,  address,  or  description  of  the  par-* 
ticnlar  attesting  witness,  but  in  any  bill  of  sale  these 
directions  in  the  schedule  are  to  be  complied  with,  and 
those  things  which  are  added  become  part  of  the 
statutory  form  of  the  bill  of  sale*  If  they  are  not 
complied  with,  it  is  impossible  to  say  that  a  bill  of  sale 
is  made  in  accordance  with  the  statutory  form  when  it 
is  not  executed  and  attested  in  the  mode  prescribed.  I 
quite  agree,  with  Gotten,  L.J.,  that  this  is  not  al- 
together a  technical  matter,  but  may  well  be  regarded 
as  a  matter  of  substance.  The  second  case  is  certainly 
•  harder  one,  but   the  same  reasoning   coTera  both 


Appeals  dUmiued* 

Solicitors  for  the  appellant  in  the  first  appeal,  Mone^ 
Eemtif  A  Forman. 

Solicitor  for  the  respondent  in  the  first  appeal,  Geo* 
Whole. 

Solicitors  for  the  appellant  in  the  second  appeal, 
Allen  dt  8on$. 

Solicitors  for  the  respondent  in  the  second   appeal, 
'Hervey,  Smith,  ds  Co,  ' 


From  Prob.  Di?.  and  Adm.  Di? .  Jan.  17. 

SuxLBB  v»  Sutler. 

BtJILXB  r.   BUTLEB    AHB    BXTBSKAM  (iHE    QtTEBIT's 

Pbocios  intervening),  (a.) 

Divorce — Oroee-peHtiom  —  OoUueian  —  8uppre»$ion  of 

matericd  facte—Dieeharge  of  decree  nisi — Mairimonial 

.     Caueea  Ad,  1857  (20  <fe  21  Vid.  e.  85),  u.  30,  31-~ 

.    MaMmonvd  Oaueea  Ad,  1860  (28  A  24  Vid.  e.  144), 

s.  7. 

An  agreement  helween  the  parties  to  a  divorce  suit  to 
withhold  from  the  court  knowledge  of  matericU  fade 
tending  to  support  a  eounter-cJuirge  of  aduliery  amounts 
to  collusion  within  the  meaning  of  sedion  30  of  the 
Mairimonial  Causes  Ad,  1857,  and  sedion  7  of  the 
Matrimonial  Oauees  Ad,  1860,  tven  though  the  facts 
suppressed  prove  insufficient  in  the  event  to  establish  the 
counter-charge,  Gonsequentli/,  a  party  pditioning  for 
dissolution  of  marriage  is,  hy  virtue  of  t?iose  sedions, 
deprived  of  the  right  to  a  dtcree,  where  such  an  agreement 
has  been  entered  into  by  such  party  and  has  been  acted 
upon,  though  the  suppressed  fads  in  the  event  come  to 
the  knowledge  of  the  court  and  prove  insufficient  to  estab* 
lish  a  matrimonial  offeyice  against  such  petitioning  party, 

A  udfe  presented  a  petition  for  dissolution  of  marriage 
against  her  husband  for  cruelty,  and  adultery  with  four 
fMmed  persons,  and  the  husband  presented  a  counter* 
pdition  against  the  wife  for  adiUtery  with  a  named 
person*  After  the  trial  hctd  begun,  it  was  agreed  between 
them  that  the  charge  against  the  wife,  and  the  charges  of 
adultery  against  the  husband  unth  three  of  the  four 
persons  named,  should  be  dropped,  but  that  his  adultery 
with  the  fourth  should  be  proved,  togdher  with  the  charge 
of  cruelty,  so  as  to  allow  the  wife  to  gd  a  decree, 
'The  husband  acted  on  the  agreement,  and,  .though  the 
wifis  counsel  refused  to  do  so,  the  fury  found  the  wife 
'not  guilty  of  the  adultery  charged  against  her,  and  the 
'husband  not  guUty  of  adultery  with  the  three  navMtd 

(d.)  Beported  by  B.  H.  Dsanb,  Esq.,  Barrister-at-Law. 


persons,  hut  guiUy  with  the  fourth,  and  guOtif  o/  erwtfy. 
The  Judge  granted  a  decree  nUH,  but  rtferred ikeueto 
the  Queen's  Frodor,  who  accordingly  intervened,  Aiik 
second  trial  the  fury  found  that  there  had  been  eoUmim, 
and  that  material  facts  had  been  withheld  from  lis 
knowledge  of  the  court,  but,  on  the  question  uhdher  ik 
wife  had  committed  adultery,  they  disagreed  and  hrcugkt 
in  no  finding.  Upon  those  findings  Butt,  J.,  dischofsti 
the  decree  nisi. 

Heid  by  the  Court  of  Appeal,  that  the  decree  iM  «n 
rightly  discharged,  notwitManding  that  the  fadt  with' 
hdd  had,  when  disclosed,  proved  insufficient  to  eMliik 
the  wife's  aduUery. 

Hunt  v..  Hunt,  47  L.  J.  P.  D.  ds  A.  22,  26  TF.  &  Jil^n 
79,  approved, 

Alexandre  v,  Alexandre,  18  W.  B.  1087,  L,B,^F.is 
D,  164,  doubted. 

Appeal  from  Butt,  J. 

The  question  in  this  case  turned  upon  the  conifariKlSaoi 
of  sections  30  and  31  of  the  Matrimonial  Ousai  Ast^ 
1857,  and  section  7  of  the  Act  of  1860. 

Section  30  of  the  Act  of  1857,  piovidrf  tiist 
''in  case  the  court  on  the  evidence  io  nlstkm 
to  any  .  .  •  petition "  for  dissolution  of  i 
shall  find  **  that  the  petition  is  presented  or 
in  collusion  with  either  of  the  respondents,  thea 
the  court  shall  dismiss  the  said  petition." 

Section  81  provides  that  "in  case  the  oout  ahalibs 
satisfied  on  the  evidence  that  the  case  of  the  petitkysec 
has  been  proved,  and  shall  not  find  •  .  .  that  tht 
petition  is  presented  or  prosecuted  in  coUuiion  witb 
either  of  the  respondents,  then  the  court  shall  pitmonBM 
a  decree  declaring  such  marriage  to  be  diaiolfBd 
•    •    •       &e. 

Section  7  of  the  Matrimonial  Oanses  Act,  1960,  floaits 
as  follows  :— "Every  decree  for  a  divorce  shall  in  the 
first  Instance  be  a  decree  nisi,  not  to  be  made  abioliito 
till  after  the  expiration  of  such  time,  not  less  thaathns 
months  from  the  pronouncing  thereof,  as  the  cout  ihiU 
.  •  .  direct;  and  during  that  period  any  pe»»^"^ 
be  at  liberty  ...  to  show  cause  why  the  wi 
decree  should  not  be  made  absolute  by  leasoa  of  the 
same  having  been  obtained  by  collusion,  or  by  reaioQ  « 
material  facts  not  brought  before  the  court;  aad,  on 
cause  beiug  so  shown,  the  court  shall  deal  with  tb» 
cause  by  making  the  decree  absolute,  or  by  leveniBg  the 
decree  nisi,  or  by  requiring  further  inquiry,  or  othtt* 
wise  as  Justice  may  require ;  and  at  any  time  during  the 
progress  of  the  case  or  before  the  decree  is  made  abeolato, 
any  person  may  give  information  to  her  llaieityi 
Proctor  of  any  matter  material  to  the  due  decidon  of 
the  case,  who  may  thereupon  take  such  stepa  u  the 
Attorney -General  may  deem  necessary  or  expedieat; 
and,  if  ...  the  said  proctor  shall  auspeet  that  aay 
parties  to  the  suit  are  or  have  been  acting  in  coUorioa 
for  the  purpose  of  obtaining  a  divorce  contrary  to  the 
justice  of  the  case,  he  may  •  .  •  intervene  in  the 
auit,  alleging  suoh  case  of  coUnaion    •     •    •    "  ^    ^ 

It  appeared  that  Mrs.  Emma  Butler,  the  vtfe  of 
Bobert  Butler,  had,  on  the  26th  of  November,  1387^ 
presented  a  petition  for  dissolution  of  the  marriage  on 
the  ground  of  her  husband's  adultery  and  crud^*  ^ 
the  petition  she  stated  that  there  had  been  **vnM  « 
the  marriage  one  child,  to  wit,  Vernon  Batler,  nov 
deceased.'* 

On  the  23rd  of  February,  1888,  the  husband,  with  hie 
anawer  denying  the  chargea  against  him,  filed  a  cioift- 
petition  for  dissolution  of  the  marriage  on  the  giooad  of 
his  wife's  adultery  with  Walter  James  Bomhsa  « 
Nottingham  on  the  9th  of  May,  1884,  resulting  in  the 
birth,  on  the  7th  of  January,  1885,  of  a  female  ebOd. 

The  wife  by  her  answer  denied  the  adultery,  •» 
alleged  that  her  husband  was  the  father  of  theohUr 
and  she  made   further   charges   of  adnlteiy  s^S 
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lilm,  00  that  at  the  trial  he  stood  charged  with  adultery 
with  foar  women.  The  two  petitiona,  iiaTing  been  oon« 
aoUdatedy  came  on  for  hearing  before  Butt,  J.,  and  a 
ijaji  on  the  23rd  of  June,  1889.  It  appeared  from  Mra. 
BntLet^f  cTidenoe  that  she  and  her  huaband  had  separ- 
ated under  a  deed  of  separation  on  the  24th  of  No?em- 
her,  1882y  but  that  her  huaband  had  ?islted  her  sabse* 
quent^y  and  she  asserted  that  he  was  the  father  of  the 
child  bom  in  January^  1885.  She  gave  as  a  reason  for 
aoppressing  the  birth  of  a  second  child  of  the  marriage 
her  fear  that  her  husband  would  take  the  child  away 
from  her,  and  she  admitted  ha?ing,  from  the  same 
inoti?et  registeied  it  in  the  names  of  Walter  James 
Bumham  and  Emma  Bumbam  as  father  and  mother. 
She  said  she  did  this  without  Burnham's  knowledge  or 
consent  at  the  time,  his  name  having  occurred  to  her 
while  waiting  at  the  registry  office,  and  that  she  ohoee  it 
because  she  wished  the  surname  as  registered  to  begin 
with  a  B.  The  child's  Ohristiau  name  was  Mabel 
^Winifred. 

The  trial  commenced  on  a  Saturday,  and  the  first 
day's  hearing  ended  before  the  conclusion  of  Mrs. 
Bntler'a  examination.  On  the  Sunday  the  solicitors  of 
the  parties  met,  and  in  the  result  the  following  agree- 
ment was  signed  :— <*  Butler  t.  Butler,  BuUer  ▼.  BuUer 
and  Bumham. — ^Petitioner  to  give  evidence  of  cruelty  to 
iatiifaotion  of  court,  and  of  respondent's  adultery  with 
Miss  W.,  and  if  court  satiifled  on  that  oTidenoe,  decree 
for  diaaolution  to  go.  Petitioner  accepts  her  hnaband's 
denial  aa  to  adultery  with  Mrs.  J.,  and  withdraws  such 
diarge,  and,  being  satisfied  that  the  witnesses  who 
depose  to  adultery  with  Smith  and  Simpson  are  mintaken 
aa  to  identity,  withdraws  such  charges.  The  hnsband^s 
petition  to  be  withdrawn.  As  to  alimony,  no  applica- 
tion for  same  to  be  made,  but  the  huaband,  in  lien 
thereof,  to  pay  a  lumpsum  of  £150  to  his  wiife.  The 
deed  of  separation  to  be  cancelled.  The  wife  to  main- 
tain the  child  Mabel  Winifred.  The  huaband  to  pay 
the  ooataof  the  suit." 

When  this  arrangement  was  communicated  to  the 
wife's  c»unsel,  he,  considering  the  agreement  an  im- 
proper one,  declined  to  act  upon  it,  and  proceeded  as  if 
St  had  not  been  made,  but  the  husband's  counsel,  acting 
on  the  instructions  of  their  client,  refrained  from  crosa- 
ezsmining  Mrs.  Butler,  and  confined  themselves  to  de- 
fending their  client  from  the  charge  of  adultery  with 
Mrs.  J.  The  jury  found  the  huaband  guilty  of  craelty, 
and  of  adultery  with  Mias  W.,  and  not  guilty  of  adultery 
With  the  three  other  co-reapondenta,  and  found  Mra. 
Butler  not  guilty  of  adultery  with  Bumham. 

Bntf,  J.,  granted  a  decree  nieU  but  referred  the 
papers  to  the  Queen'a  Proctor,  who,  after  making  in- 
guiriee,  intervened,  on  the  ground  that,  at  the  trial, 
material  facta  had  been  withheld  from  the  knowledge  of 
the  court,  and  that  the  decree  had  been  obtained  by 
collnaion  between  the  husband  and  wife,  and  he  pleaded 
Chat  on  divers  oceaaions  the  petitioner,  Emma  Butler, 
had  hersirlf  committed  adultery.  He  accordingly 
prayed  that  tho  decree  niai  might  be  rescinded  and  the 
wife'a  petition  diamiaaed.  Both  huaband  and  wife 
having  filed  anawera  to  the  Queen'a  Proctor'a  plea,  the 
case  waa  retried  before  Butt,  J.,  and  a  jury.  The  judge 
left  three  iasuea  to  the  jury: — (1)  Were  material  facts 
Withheld  from  the  knowledge  of  the  court  F  (2)  Waa 
there  collusion  ?  (8)  Did  Mra.  Butler  commit  adultery 
with  Bumham  P  The  jury  answered  the  firat  and 
aeeond  questions  in  the  afflrmati?e,  but  aaid  they  were 
unable  to  agree  aa  to  the  third. 

Upon  those  findioga  Butt,  J.,  dlacharged  the  decree 
nitL 

Mrs.  Batler  appealed. 

Buizard,  Q.O.,  and  PrinUey  (Bargrave  Deane  with 
Jhem),  for  the  appellant.— In  order  to  deprive  the  wife 
Tof  her  right  to  a  decree  absolute  she  must  have  been 


found  guilty  of  a  matrimonial  offence.  IJaequei  la^ 
ferred  to  Bunt  v.  Hunt^  47  L.  J.  P.  D.  &  A.  22,  26  W.  B. 
Dig.  79.]  Persons  knowing  ttieir  own  innocence,  but 
aware  that  there  have  been  oircumstances  of  suspicion 
against  them  at  acme  previous  period  of  their  lives,  are 
surely  not  bound  to  l«hig  those  circumstances  befoie; 
the  court.  When  the  suppressed  facts,  on  being,  dis- 
closed, do  not  establish  a  matrimonial  offence,  the  7th 
section  of  the  Matrimonial  Causes  Amendment  Act, 
1860,  does  not  empower  the  court  to  withhold  a  deofoe 
of  dissolution  of  marriage  on  the  ground  of  suppression 
of  material  facts  by  the  petitioner:  Alexandre  v. 
Alexandre,  18  W.  B.  1087,  L.  R.  2  P.  &  D.  164. 
"Collusion"  is  defined  in  Oreufe  v.  Orewe,  3  Hagg. 
Ecd.  Bep.  123,  at  p.  130.  <*  Oollusion,  aa  applied  to 
thia  subject,  is  an  agreement  between  tho  parties  for 
one  to  commit  or  appear  to  commit  a  fact  of  adultery 
in  order  that  the  other  may  obtain  a  remedy  at  law  aa 
for  a  real  injury."  The  findings  are  inconsistent  with 
each  other,  as  the  only  fact  that  could  be  material 
would  be  the  adultery  of  the  wife.  Moreover,  even  if 
the  agreement  was  collusive,  it  was  not  acted  on-rthe 
facts  all  came  out  at  the  triil.  [Ootton,  KJ.,  referred 
to  Bamet  v.  Barnes,  16  W.  B.  281,  L.  B.  1  P.  & 
D.  505.] 

Lockufood,  Q.G,,  and  Jacquea^  for  the  Queen's 
Proctor,  were  not  called  upon* 

OorroN,  L.J. — This  ia  an  appeal  from  a  judgment  of 
Butt,  J.,  who,  upon  the  Queen's  Proctor  intervening, 
and  upon  the  findings  at  which  the  jury  arrived,  ra» 
fused  to  make  a  decree  absolute,  and  discharged  the 
decree  niai.  I  will  not  enter  into  the  question  what 
Butt,  J.,  ought  to  have  done  when  this  agreement  waa 
brought  before  him,  though  I  have  some  doubt  as  to 
whether  he  ought  to  have  gone  on  with  the  case  or 
ought  to  have  made  any  decree  nUi  after  that  fact  was 
discovered.  He  proceeded,  however,  to  communicate 
with,  and  send  the  papers  to,  the  Queen's  Proctor, 
who  intervened,  and  then  there  was  a  trial  before  a 
jury,  who  came  to  a  conclusion  to  which  I  will  refer 
presently.  The  ground  of  the  Queen's  Proctor's  inter- 
vention was  a  strong  suapicion  in  the  ciroumBtanees 
brought  before  him  that  the  decree  waa  obtained  by 
collusion  and  auppreaaion  of  material  facts.  The  peti- 
tion of  the  wife  charged  her  husband  with  cruelty  and 
adultery  with  four  named  persons ;  then  there  was  a 
counter-petition  by  the  husband  charging  the  wife  with 
adultery  with  a  particular  person.  After  the  case  had 
gone  on  for  one  day,  Saturday,  and  had  been  adjourned, 
on  the  Sunday,  the  solicitors  acting  for  the  wife  and 
husband  met  together,  and  they  came  to  an  agreement, 
which  haa  been  read  to  us.  The  agreement  was  this— 
that  the  charge  of  adultery  against  the  husband  with 
the  particular  named  persons  should  not  be  proceeded 
with,  that  the  wife  shall  bring  forward  such  evidence 
as  would  satisfy  the  court  of  hia  adultery  with  another 
named  person,  and  then  the  huaband  shall  not  press  the 
charge  he  made  agsinst  bis  wife.  It  is  very  true  that 
Mr.  Buezard,  when  it  was  brought  before  him  on  the 
Monday,  saw  the  vice  of  the  agreement,  and  refuaed  to 
act  upon  it,  and  conducted  the  caae  as  if  no  snob 
agreement  had  been  come  to.  But  the  husbsnd  did,  in 
fact,  act  upon  it,  and  did  not  support  the  charge  he 
had  made  against  hia  wife,  and  did  not  in  any  way 
croaa-ezamine  her.  The  jury  have  found  thia— and  it  is 
not  a  finding  which  is  altogether  satisfactory — ^that  there 
was  collusion  between  the  huaband  and  wife:— that, 
"  aa  between  Emma  Butler,  the  petitioner,  and  Elobert 
Butler,  the  reapondent,  in  the  first-named  suit,  they 
were  guilty  of  collusion  together  to  withhold  from  the 
court  material  facta."  Then  the  jury  do  not  say  that 
the  wife  had  not  been  guilty  of  adultery,  but  do  not 
come  to  a  conclusion  whether  she  had  been  or  not,  and 
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as  to  that  ismie  there  was  no  verdiet  at  all.  Then  the 
qneition  i«,  was  that  finding  at  which  they  arrited 
•uffldent  to  Joatity  the  oonduaion  at  which  the  learned 
Jndge  has  arri?ed,  and  upon  which  he  acted  P  I  think 
it  was.  Under  seotion  7  the  decree  was  first  of  all  to 
be  a  decree  ntii ;  then  there  wm  to  be  a  certain  time 
before  it  could  be  made  absolute^  and  daring  that 
period  the  Queen's  Frootori  and,  in  certain  cases,  other 
persons,  could  apply  to  prevent  the  decree  nUi  being 
made  ahsolute. 

'  What  is  said  in  the  section  is  this  :—<<  Daring  that 
period  any  person  "^that  is,  any  person  interven- 
ing—"shall  be  at  liberty  to  show  cause  why  the 
said  decree  should  not  be  made  absolate  hj  reason 
of  the  same  having  been  obtained  by  collusion,  or 
by  reason  of  material  facts  not  brought  before  the 
court."  I  need  not  read  what  follows,  but  that 
was  to  be  done  1^  any  person,  and  the  seotion 
goes  on  to  provide  that  power  should  be  gifen  to 
the  Queen's  Proctor  to  bring  the  matter  before  the 
«ourt ;  and  then  certain  directions  are  given  as  to  what 
shall  be  done  by  the  court  for  the  purpose  of  ascertain- 
ing whether  those  charges,  brought  to  prevent  the  de- 
cree ni$i  being  made  absolute,  can  be  supported  or  noi. 
It  is  argued  that  the  court  has  no  right  to  with- 
hold an  absolute  decree  from  the  petitioner  unless  she 
has  been  found  guilty  of  a  matrimonial  offence.  But  I 
do  not  at  all  understand  that.  It  cannot  be  said 
that  she  can  obtain  a  decree  ntii,  followed  by  a  decree 
absolute  if,  under  the  original  Act,  of  which  this  is  a 
mere  amendment  in  certain  details,  she  could  not  obtain 
a  decree  nUi  in  the  original  suit  Sections  30  and  31, 
to  my  mind,  oonolude  the  question,  in  the  sense  that  she 
is  liable  to  be  deprived  of  the  decree,  not  simply  and 
solely  if  she  is  guilty  of  a  matrimonial  offence,  but  that, 
by  virtue  of  those  sections,  the  court  is  prevented  from 
making  a  decree  in  her  favour  if  it  has  been  found  that 
the  petition  is  presented  or  prosecuted  in  collusion  with 
either  of  the  respondents — ^the  words  are,  "  then,  and 
in  any  of  the  said  cases,  the  court  shall  dismiss  the  said 
petition."  That  is,  independently  of  whether  the  court 
anives  at  the  conclusion  that  the  petitioner  has  been 
guilty  of  a  matrimonial  offence  or  not,  the  Act  of  Parlia- 
ment is  to  prevent  the  court  from  making  a  decree. 

In  my  opinion  it  is  very  important  that  any  case 
brought  before  the  court  shall  be  conducted  in  a  proper 
manner,  that  judgment  shall  be  obtained  fairly,  and  that 
the  court  shall  not  give  judgment  where  it  finds,  not 
merely  that  the  facts  suppressed  might  lead  to  the  con- 
clusion that  a  matrimonial  offence  has  been  committed, 
but  that  the  parties,  by  an  agreement  between  them, 
have  80  conducted  the  case  as  that  all  material  facts  are 
not  brought  before  the  court.  And  that  is  what  is  meant 
by  collusion.  I  do  not  suppose  it  would  be  argued 
that  if  there  was  collusion  it  was  not  **  prosecuted  "  as 
collusion.  It  is  not  necessary  that  it  shall  be  **  prose- 
cuted "  as  collusion,  but  the  words  are  *'  presented  or 
prosecuted."  It  is  said  there  is  no  collusion  here.  Why  ? 
Because  the  facts  ultimately.brought  before  the  court 
did  not  lead  to  the  conclu«ion  that  the  wife  had  com- 
mitted a  matrimonial  offence.  Perhaps  not — ^the  state 
of  things  being  such  as  it  was,  the  jury  differed.  But  to 
my  mind,  in  such  a  state  of  things  the  question  is  not 
whether  it  appears  that  the  wife  is  guilty  of  a  matri- 
monial offence,  but  whether  the  parties  have  agreed 
together  not  to  put  before  the  court  material  facts  rele- 
vant to  the  issue  tried  (not  facts  material  in  this  sense, 
that  they  prove  anything  conclusively  one  way  or  the 
other  upon  the  issue  which  has  to  be  tried,  but  material 
in  the  sense  that  sU  facts  are  material  if  they  are  sub- 
stantial facts  which  will  tend  to  assist  the  court  in  arriv- 
ing at  a  conclusion  whether  the  charge  made  was  right 
-or  wrong). 

Here  the  hnsband  i^eed  with  his  wife  that  he  would 
not  support  his  charge  against  her,  that  he  would  not 


ofoss-cxaminc  her,  and  that  he  would  withdnv  hit 
counter-charge.  In  my  opinion,  that  was  a  sappreafca  of 
material  facts  and  collusion.  It  is  said  that  Aleasmin  ?. 
Aleoeandre  is  inconsistent  with  that  view.  We  m  Mt 
bound  by  Aleooandre  v.  Alexandre^  and  if  it  does  imHj 
make  any  such  rule  as  that  contended  for,  I  muitexpnii 
my  opfasion,  with  every  respect  for  the  judge  who  defied 
that  case,  that  it  is  wrong,  because  I  tMnk  there  is  eoUii- 
sion  (independently  of  the  question  as  to  wbethet  itii 
proved  ultimately  that  one  of  the  parties  has  ia  factbem 
guUty  of  the  act  complained  of),  where  the  pardai  hare 
agreed  together  not  to  bring  before  the  court  faetsiriiiflh 
are  relevant  to  the  case,  and  which,  if  brought  before  the 
court,  will  enable  it  to  decide  one  way  or  the  other. 
And  in  this  case  one  can  see  that  theee  facts  were  nsm 
submitted  to  the  first  jury,  or  put  before  then  ia  fiioh  i 
way  as  they  ought  to  have  been,  by  the  husband  pro- 
eeouUng  his  charge.  They  were  before  them  fa  a 
certain  way,  and  as  a  result  they  came  to  the  oondn* 
sion  they  did.  But  I  think  it  would  be  wrong  ts 
assume,  after  what  had  taken  place,  that  they  woqU 
even  have  doubted  as  the  second  jury  did.  We  oiODot 
possibly  surmise  what  the  jury  in  the  first  ease  voold 
have  done,  because  in  our  opinion  the  proper  faoti  were 
not  brought  before  them,  and,  therefore,  wheftw  tte 
petitioner  ought  or  ought  not  to  have  been  found  guilty  of 
the  charge  against  her,  there  was  oollusion  between  (he 
husband  and  wife  as  to  the  prosecution  of  the  petttfoa. 
In  my  opinion,  the  judgment  of  Butt,  J.,  wae  right,  sad 
the  appeal  fails. 

LzMDLVT,  Ii.J.— If  we  were  to  aocede  to  thii  appeal, 
it  appears  to  me  we  should  be  doing  that  which  wmdd 
be  a  perfect  scandal.    The  facts  are  veryehoit.  lb* 
and  Mrs.  Butler  were  married  some  time  before  IMS; 
in  1882  they  separated.      In  1885  she  had  a  efaildi 
allegod  to  be  illegitimate,  and  registered  nnder  the 
name  of  its  supposed  father,  not  her  husband.   After- 
wards, in  1887,  she  sought  in  the  Divorce  Difiiioaina 
dissolution  of   her  marriage,  on  the  grounds  of  ha 
husband's  cruelty  and  adultery.    He  presented  a  ofoaH 
petition  against  her,  alleging  adultery  with  the  peison  te 
whom  I  have  alluded.      In  the  course  of  the  tdal, 
during  an  adjournment,  the  solicitors  for  both  ate 
meet ;  they  sign  an  agreement  to  the  effect  that  ihe 
shall  prove  just  enough  to  get  a  divorce,  and  that  he 
shall  not  object.     When  this  letter  is  handed  to  the      | 
oouneel  for  the  wife,  he  sees  the  difficulty,  and  he  takes      | 
the  bold  couree  of  going  on  juet  as  if  that  had  not  bett 
written.    The  husband,  however,  does  nothing  of  the 
kind,  he  acts  upon  the  letter,  and  be  does  not  oppose  the 
diforce  in  any  serious  way.     He  does  not  addnee  say 
witness  in  support  of  hie  counter  allegation,  wUdi  he 
still  believes  to  be  true.    It  is  not  that  he  witbdravs  the 
opposition  on  the  ground  that  he  has  made  a  misNl»*      I 
no  such  tbing^but  in  pursuance  of  this  arrangeoient  he      I 
ceases  to  oppose  his  wife's  petitioa,  and  under  thoas 
droumstanoes  a  decree  nisi  is  obtained.     There  ie  with- 
holding of  material  facts  beyond  all  doubt  or  qosstioi. 
It  is  perfectly  idle  and  absurd  to  suppose  that  the  fsob 
which  we  have  to  deal  with,  and  which  were  withheld 
by  the  husband  from  the  jury,  were  not  material  fff 
the  consideration  of  the  jury  who  had  to  try  the  caas. 
What  view  they  would  hate  taken  of  them  I  do  not 
know.     But  the  materiality  does  not  depend  upon  that ; 
it  depends  upon,  whether  they  might  hate  taken  a 
hostile  view  upon  those  materials  ;  and  if  they  night 
have  done  so,  then  these  facts  were  material. 

Under  those  circumstances  the  decree  niti  is  got.  Ift 
consideration  of  this  letter  the  learned  judge  snida  the 
case  to  the  Queen's  Proctor,  who  intervenes  and  sUegaa 
that  the  decree  ni§i  has  been  obtained  by  oolhurioii. 
That  is  the  issue  for  the  jury,  who  find  this:  (l)Ihat 
divers  material  facts  were  withheld  from  the  coasidtfa* 
tionof  the  court  when  the  decree  niii  waa  obtabad; 
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fS)  Tbat  the  wile  and  hmbmd  on  that  oooadon  had  been 
gidltj  of  ooUnaion  together  to  withhold  from  the  oonrt 
naAcrial  facts ;  hot  (3)  th^  cannot  agree  whether  the 
trife  was  guilty  of  adultery  or  not.  What  their  diffl* 
OQltj  wae,  I  do  not  *know— «nd  now  it  it  said  that  as 
th^  could  not  agree  as  to  that,  their  flndiag  of  what 
took  plaoe  on  the  earlier  occasion — that  there  was 
eoUnafon  and  a  suppression  of  material  facts— cannot  be 
naed  to  pre? ent  the  wife  from  having  her  decree  made 
ftbsolote. 

laaj  that  in  mj  opinion  it  wonld  be  a  perfect  scandal 
If  we  were  to  allow  that  contention  to  succeed.  A  more 
scandalous  case  of  attempted  Imposition  upon  the  part 
off  the  partiee— I  do  not  say  by  counsel,  because  they 
threw  them  oTcr — ^I  cannot  conceit e.  The  appeal  must 
he  dismissed  with  costs. 

LopBs,  IbJ. — ^Tbe  facts  have  been  gone  into  on  the 
natter  of  oolluBion.  In  my  opinion  the  agreement  of 
ibo  partiea  to  a  divorce  suit  to  withhold  from  the  court  per- 
tinent and  material  factf,  which  might  have  been  adduced 
on  the  trial  in  evidence  in  support  of  a  counter-charge  by 
the  respondent  or  co-respondents,  amounts  to  collusion, 
•even  thoagh  the  suppressed  facts  might  not  have  been 
«afBcient  to  eetablish  the  counter-charge.  I  belie? e  that 
to  be  the  correct  deflultion  of  collusion  as  applicable  to 
the  droamstances  of  a  case  like  this,  and  I  believe  also 
tbat  tbat  definition  is  strictly  in  accordance  with  the 
dfldaion  in  Hunt  v.  Hunt.  Whether  it  is  entirely  in 
accord  with  that  in  Alexandre  v.  Alexandre  I  do  not 
^eacpttm  an  opinion.  But  in  point  of  fact  I  agree  with 
what  was  said  by  my  learned  brother  with  regard  to 
Alexandre  v.  Al^ndre.  If  it  is  intended  to  mean  that 
whiefa  ia  eoggeeted,  I  doubt  very  much  if  it  is  correct. 
Applying^  the  definition  which  I  have  just  given  to  the 
present  case,  let  us  see  how  it  stands.  In  this  case  there 
waa  a  oounter-charge  of  adultery  made  against  the 
petitioner  by  the  husband,  the  respondent,  and  issue  was 
Jdned  thereon.  The  husband  and  wife  during  the 
pendenQj  of  the  trial  (the  trial,  I  believe,  beginning  on  a 
8atajday»  and  this  agreement  taking  place  ou  the 
Sunday)  agreed  to  do— what  P  They  agreed  to  with- 
draw from  the  Jury  the  consideration  of  this  issue  of 
whether  or  not  the  wife  had  committed  adultery.  If 
the  wife  had  committed  adultery  it  must  be  remembered 
that  she  (the  petitioner)  would  have  been  disentitled  to 
the  relief  for  which  she  prayed.  To  my  mind  it  is  im- 
poasibleto  say  that  those  circumstances  do  not  bring 
this  eaae  within  the  definition  that  I  have  given.  And 
this  should  also  be  observed^-not  only  was  that  agree- 
ment come  to  (^nd  I  think  tbat  would  have  been 
enl&eient),  but  that  agreement  was  acted  upon,  because 
at  the  trial  Mrs.  Butier,  the  petitioner,  was  not  cross- 
examined  with  regard  to  this  alleged  adultery  having 
heen  committed  by  her,  nor  did  the  husband  (no  doubt 
in  accordance  with  his  agreement)  give  any  subitantive 
evidence,  or  any  evidence  in  chief,  or  o(  any  ktnd»  to 
tbMt  effect. 

How  what  is  the  object  of  this  special  provision  with  re- 
gard to  collusion  ?  I  think  that  its  object  is  certaiuly 
to  compel  the  parties  to  come  into  the  court  of  divorce 
with  clean  hands.  It  is  to  oblige  them  to  bring  all 
material  and  pertinent  facts  to  the  notice  of  the  court ; 
to  prevent  their  blinding  the  eyos  of  the  court  in  any 
tespeet ;  to  do  that  which  will  enable  the  court  to  be  in 
h  position  to  do  justice  between  the  parties.  At  the 
trial,  when  the  Queen's  Proctor  intervened,  the  learned 
jndge  left  several  questions  to  the  jury— there  were  two 
qneettoQs,  I  think,  relating  to  the  collusion,  and  the  jury 
found  both  those  questions  in  favour  of  the  Queen's 
'Praetor.  But  the  learned  judge  left  another  question  to 
the  Jury,  and  that  was  whether  the  petitioner,  Emma 
Botler,  had  on  divers  occasioiis  committed  adultery. 
With  all  respect  to  the  learned  judge,  I  think  that  was 
an  imoMtexial  fact,  and  I  think  that  he  was  wrong  in 


leaving  that  question  to  them.  The  question  of 
collusion  was  an  independent  issue,  and  it  was  an  issue 
which,  found  one  way  or  the  other,  was  sufScietit  to 
enable  the  Judge  either  to  rescind  the  dfecree  niH  or 
make  it  absolute.  I  think,  therefore,  that  this  appeal 
should  be  dismissed. 

Appeal  dumiued,  with  eoiti. 

SoUoitors,  Clinton  ^  Buckhy  ;  The  Queen* $  Proetor. 


Wi^  <Sourt  oC  9u0t(ce. 


Feb.  19 ;  March  6. 


Chan.  Div.  > 
Kay,J.    i 

BfiisiOLy  Oabdiff,  Ain>   Swansba.  Aebatxd  Bbead 
Go.  (Ldotbi))  v.  Magos.  (a.) 

Vendor  and  purehaeer — Specific  per/onnanee^Oontraet 
'^LetterC'^Offer  and  aeeeptanee — Subeequeni  correi^ 
pondence —  Withdrawal  of  offer-^Staiute  of  Frauds-^ 
QoodwOL 

The  defendant  wrote  a  letter  to  the  plaintiff  offering 
to  cell  him  a  leaee  and  goodwill  at  a  certain  price,  the 
offer  to  remain  onen  for  ten  day  ;  and  the  plaintiffs  in 
reply,  accepted  the  offer.  The  eolicitore  of  the  parUu 
prepared  a  memorandum  of  agreements  containing  addi" 
tional  formal  terme,  and  the  plaintiff  wiehed  also  to 
ineert  a  dauee  reetraining  the  defendant  from  carrying 
on  hueineee  within  five  milee.  After  further  negoUaiioni 
about  thie  clauic,  the  defendant,  before  the  expiration  of 
the  ten  day$,  dedined  to  proceed  further  in  the  sole. 
The  plaintiff  claimed  epecific  performance  of  the  contract 
contained  in  the  two  Utters,  without  regard  to  the  eubee- 
quent  communications. 

Held,  that  the  daute  in  question  was  a  substantial,  not 
a  formal,  addition  ;  that  the  question  whether  the  two 
Utters  were  evidence  of  a  complete  contrad  was  inde^ 
pendent  of  the  Statute  of  Frauds  ;  that  the  whoU  ^  the 
oorrespotiienee  must  be  oMisidered,  and  that  that  showed 
that  the  plaintiff  himself  thought  that  the  contrad  was 
notoonduded;  that  the  dreumetances  that  the  withdraund 
of  the  offer  was  within  the  ten  days,  and  that  the  negotta* 
tions  were  partly  by  the  principals  and  partly  by  the 
sdieitors,  made  no  difference  ;  and  that  spedfle  perform^ 
ance  must  be  refused. 

Hussey  v.  Horne-Payne,  27  W.  R.  585,  4  App.  Coi. 
311,  foUowed. 

Observations  upon  Bolton  Partners  v.  Lambert,  37 
W.  R.  434,  41  Ch.  D.  295. 

Trial  of  action. 

This  was  an  action  for  specific  performance,  and  the 
question  was  whether  two  letters  between  the  parties 
ought  to  be  taken  as  evidence  of  a  completed  contract 
or  whether  subsequent  communications  ought  to  be  taken 
into  coiieideratiou  as  showing  tbat  no  contract  waa 
actually  concluded. 

The  facts  were  stated  by  Kay,  J.,  as  follows : — 

This  action  seeks  spedfic  petformance  of  a  contract 
alleged  to  be  constituted  by  the  following  letters:— 

«<  Oardiff,  May  29,  1889.  Dear  Sir,— I  beg  to  submit 
to  you  the  following  conditions  for  disposal  of  my  bosl- 
nese,  carried  on  at  15,  Duke-street,  OardiiL  Lease  and 
goodwill,  £450  (lease  from  29th  of  September,  1888,  for 
14  years).  All  fixtures,  fittings,  utensils,  ftc,  stock-in- 
trade  connected  with  the  premises  to  be  taken  at  valua- 
tion. Tours  truly,  B.  Maqos.  This  offer  to  hold  good 
for  ten  days.''  ^  Oardiff,  June  1, 1889.  Dear  Sir,— On 
behalf  of  the  Bristol,   Oardiff,   and   Swansea  Aerated 

(a.)  Beported  by  H.  a  Bcpba,  Bsq.,  Barrister-at-Law. 
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Bbistol,  CUbdiiv,  akb  Svansba  Abbatbp  Bbsad  Oo.  (Ldcitbd)  v.  Maoo6.         Hxoh  Qotk. 


Bread  Oo.  (Lifflited)^  I  accept  your  offer  lor  shop  and 
lease,  Ac,  15,  Dake-Btreet,  Oardiff*  Yonre  trolj,  Johk 
.Guthbib  (for  B.,  0.,  and  8.  Aerated  Bread  Oo.}.  Hr.  R« 
Magge,  15,  Dake-atreet,  OardifL" 

Oolonel  Gatbrie,  the  writer  of  the  last  letter,  was  a 
director  of  the  plaintiff  companj,  and  wrote  with  the 
anthoritj  of  the  board.  On  the  2nd  of  Jane,  1889,  the 
defendant's  solicitor  sent  to  him  a  formal  memorandam 
of  agreement  for  approval,  with  an  accompanying  letter. 
This  memorandum  was  altered  by  the  plaintiffs'  solioitors, 
mainly  by  the  insertion  of  a  clause  preventing  the 
vendor  for  five  years  from  carrying  on  a  like  basiness 
within  the  borough  of  Oardiff  or  within  a  distance  of 
five  miles  from  the  town-halL  The  memorandum  so 
altered  was  returned  on  the  4th  of  June,  with  a  letter 
of  the  plaintiffs'  solicitors.  On  the  5th  of  June  the 
defendant's  solicitor  wrote  sending  the  draft  again  to  the 
plaintiffs'  solicitors,  with  a  modification  of  the  proposed 
additional  clause.  On  the  6th  of  June  the  plaintiffs 
.  eoUoitors  wrote  that  they  could  not  themselves  agree  to 
the  proposed  modification,  but  that  they  had  asked 
Oolonel  Guthrie  to  call  about  it. 

On  the  7th  the  defendant's  solicitor  wrote  that  he 
regretted  the  plaintiffs'  solicitors  had  not  agreed  to  the 
terms  of  the  draft  contract,  and  continued  : — "  Oolonel 
Guthrie  has  not  been  near  me,  and  by  my  client's  in- 
structions I  beg  to  inform  you  that  he  declines  to  pro« 
ceed  further  in  the  matter."  On  the  8th  Oolonel  Guthrie 
saw  the  defendant's  solicitor  and  said  he  had  come  to 
settle  the  agreement  which  had  been  returned  to  him. 
The  answer  was  that  he  was  too  late  ;  the  defendant 
had  made  other  arrangements.  He  replied  he  was  pre* 
pared  to  sign  the  agreement  leaving  out  the  disputed 
clause.  The  solicitor  declined,  and  Oolonel  Guthrie 
went  immediately  to  the  defendant,  who,  he  said,  told 
.him  that  he  wished  to  have  the  agreement  cancelled, 
because  his  son  was  yeij  much  against  his  parting  with 
•the  shop*  The  defendant,  be  says,  did  not  suggest  that 
there  was  no  agreement,  but  asked  him  to  use  his  influp 
ence  with  his  co-directors  to  get  the  sale  cancelled. 

The  memorandum  of  agreement  contained  several 
-terms  not  expressed  in  the  letters  ;  for  example,  it  pro- 
vided for  the  book  debts  and  books  of  account  being 
reserved  to  the  vendor  and  for  the  payment  of  a  deposit 
of  £46 ;  it  fixed  the  34th  of  June  as  the  day  for  com. 
:pletion  of  the  purchase  and  delivery  of  possession ;  it 
provided  for  delivery  of  abatraot  of  title  and  the  date 
from  which  it  was  to  commence,  and  other  matters,  all 
•which  might  possibly  be  treated  as  more  or  leas  formal 

Leveti,  for  the  plaintiffs. — We  ask  for  specific  per- 
formance of  the  contract  contained  in  the  two  letters  with* 
out  the  additional  terms.  The  solicitors  had  no  authority 
to  alter  that  contract,  and  tbey  only  inserted  formal 
provisions.  If  they  added  a  new  substantial  term  that 
does  not  make  the  original  contract  .void.  We  were 
prepared  to  make  a  fresh  contract,  but  that  did  not 
npeet  the  first  one.  After  the  two  letters  the  only 
question  was  as  to  the  form  of  the  deed,  and  the  court 
will  enforce  the  first  contract  without  regard  to  subse- 
quent communications  :  BonneweU  v.  Jenkim^  26  W.  R« 
294,  8  Oh.  D.  70.  [Eay,  J.— I  must  look  at  the  whole 
of  the  correspondence  :  Huaey  v.  Some' Payne,  27  W.  B. 
585,  4  App.  Oas.  811.  The  question  is  whether  the 
parties  themselves  understood  that  there  was  a  final 
contract]  That  oase  has  been  explained  in  Bolton 
Partners  v.  Lambert,  37  W.  B.  434,  41  Oh.  D.  295. 
It  was  decided  on  the  ground  that  the  letters  them- 
selves showed  that  there  was  a  doubt  whether  the  con- 
tract was  completed.  The  defendant  ought  to  have 
*^ven  us  time  to  withdraw  the  new  terms. 

Warringfton^  for  the  defendant. — ^The  subsequent 
correspondence  must  be  considered,  and  it  shows  that 
'there  was  no  concluded  contract.  Huuey  v.  Borneo 
Payne    was   dedded   on   gen^nd   grounds:    May    v. 


Thomeon,  20  Oh.  D.  705,  31  W.  R.  Dig.  187.  [Eir^ 
J.,  referred  to  Preston  v.  Luck,  33  W.  B.  317, 87  Oh» 
D.  497.]  We  do  not  say  that  we  mlsandentooi  ths 
contract,  but  that  there  was  none,  and  the  soUdton 
were  settling  questions  of  substance. 

Levef <  replied. 

March  5. — Kat,  J.,  stated  the  facts  as  abon,  and 
conthiued. — The  contested  stipulation  as  to  reatrictiii^ 
the  vendor  from  carrying  on  a  like  huaineu  to  that 
which  he  had  sold  was  not  by  any  means  a  matter  of 
form.  After  some  confiict  of  opinion  it  has  been  ds-^ 
cided  by  the  Oourt  of  Appeal  in  Pearson  v.  Pearioa,  1% 
W.  B.  1006,  27  Ob.  D.  145,  that  a  man  who  sella  ths 
goodwill  of  a  business  may  not  only  set  up  a  ^il« 
business  next  door  and  say  that  he  is  the  penoa  who 
carried  on  the  old  business,  but  that  he  may  also  Aolidt 
the  customers  of  the  old  business  to  conthive  to  desl 
with  him,  although  by  these  proceedings  he  might  aot 
only  destroy  all  benefit  to  the  purchaser  of  the  thing 
which  he  had  bought,  but  might  recover  to  himself  the 
actual  possession  of  it.  Such  a  fraudulent  piocecdiiig, 
according  to  the  decision,  cannot  be  prevented  bj  aaj 
court  of  law  or  equity.  It  follows  that  the  etipoIatioB 
which  the  company's  solicitors  introduced  into  thednfk 
was  one  which  they  were  not  entitled  to  insert  if  ths 
two  letters  which  I  have  read  were  a  complete  coatciet. 
In  other  words,  they  were  trying  to  obtain  an  additional 
and  most  important  concession  from  the  vendor. 

Now,  put  aside  for  a  moment  the  Statate  of  Fciadi 
and  decided  cases,  and  suppose  this  to  pass  in  co&fens- 
tion :— A.  offers  to  B.  hie  business,  lease,  and  gocdviU 
for  £450.    B.  says  :  "  I  accept"    A  day  or  two  aftw- 
wards  B.  aeks  A.  to  engage  not  to  carry  on  a  sioflii 
bueinees  within  a  distance  of  five  miles.    A.  saswen : 
'*  I  cannot  agree  to  that,  but  I  will  if  you  asy  three 
miles."     B.  takea  time  to  consider,  saying  he  will  and 
an  agent  next  day  to  settle  the  terms.    The  agent  doei 
not  go  the  next  day,  and  A.  accordingly  saya  to  B, : 
"  I  put  an  end  to  the  matter."     No  one  conld  doahl 
that  would  be  a  continuous  negotiation,  and  that  B. 
could  not  say  :  "I  wiU  dUregard  all  that  foUowed  ths 
acceptance  of  the  prior  offer  and  insist  on  there  being  a 
complete  contract  by  that  acceptance."     Well,  then, 
still  leaving  out  of  eight  the  statute  and  anthoiitie^ 
suppose  all  this  to  take  place  by  letters  between  A.  and 
B.  instead  of  conversation,  it  is  obvious  the  result  mnj 
be  the  same.     Some  of  the  letters  being  by  the  princi- 
pals and  some  by  the  solicitors  could  not  make  anj 
difference.    Now  what  effect  has  the  Statute  of  Fraoda 
upon  such  a  transaction  P    Certainly  it  was  not  intended 
to  tarn  a  negotiation  into  an  agreement.    '^^  *** 
danger  of  fraud  and  perjury  if  parol  agreemeots  aa  to 
land  could  be  enforced.     To  obviate  this  it  was  eosotsd : 
•*  No  action  shall  be  brought  whereby  to  charge   .   .    • 
any  person    .     .     .     upon  any  contract  or  eale  of  Ifcnda 
.    .    .     unless  the  agreement  upon  which  auchaoUon 
shall  be  brought,  or  eome  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  law- 
fiUly  authorized."     Lard  Mansfield,  in   1764,  pointy 
out  that  it  had  often  been  said  of  this  sUtute  "  that  It 
should  never  be  so  turned,  construed,  or  used  aa  to  pro- 
tect or  be  a  means  of  fraud  "  {Carter  v.  Boehm,  3  Burr. 
1905).  This  has  been  repeated  again  and  again  ainoe  *« 
time,  and,  very  recently,  in  JervU  v.  Berridge,  *1  ^'^ 
395,  L.  B.  8  Oh.  App.  p.  360.  and,  in  Hueeey  v.  Bitm' 
Payne,  Lord  Selborne  said,  in  effect,  that  the  Statutea 
Frauds  was  a  weapon  of  defence,  not  offence.    The  rwj 
truth  is  that  the  statute  was  not  meant  to  affect  contisrti 
in  any  way,  but  only  the  evidence  of  them.    It  dosa  W* 
provide  that  a  memorandum  duly  signed  shall  be  a  ooo- 
tract,  but  only  that  no  contract  concerning  land  ahi^ 
proved  by  any  lower  evidenoe  than  such  a   wi»«» 
memorandum.    The  question  whether  the  two  W*^ 
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nelled  on  in  this  cue  were  a  oamplete  contract  or  were 
only  steps  in  a  negotiation  is  altogether  independent  ol 
tlie  Btatate  of  Frauds. 

Tben  I  mnit  consider  the  anthorities  on  the  sub- 
ject Is  there  anything  in  tiiem  which  prcTenta 
mj  deeidiBg  this  case  aooordiDg  to  what  seems  to  me 
tbe  ooauBon-sense  view  of  the  transaction  P  In 
Hnuey  ▼.  Bonu-Payw  Lord  Oaims,  dealing  with  a 
ciaee  in  which  it  was  proposed  to  satisfy  the  require • 
aient  of  the  Statute  of  Frauds  through  the  medium  of 
JeCters  which  had  passed  between  the  parties,  said 
Ail : — '*  It  is  one  of  the  first  principles  applicable  to  a 
ease  of  the  kind  that  whexe  you  have  to  find  your 
contnct^  or  your  note  or  memorandum,  of  the  terms 
of  the  contract,  in  letters,  you  must  take  into  con- 
aidemtlba  the  whole  of  the  correspondence  which 
lias  passed.  You  must  not  at  one  particular  time  draw 
a  line  and  say  we  will  look  at  the  letters  up  to  this 
point  and  find  in  them  a  oontraot  or  not,  but  we  will 
look  at  nothing  beyond.  In  order,  fairly  to  estimate 
wluit  was  arranged  and  agreed,  if  anything  was  agreed 
between  tiie  parties,  you  must  look  at  the  whole  of  that 
which  took  place  and  passed  between  them."  Lord 
OiinM  then  oonsidered  the  two  letters  which  in 
that  ease  it  was  contended  constituted  the  agreement, 
patting  aside  the  words  <*  subject  to  the  title  being 
approved  by  our  solicitors  "  which  occurred  in  the  latter 
of  them.  He  found  that  in  the  previous  negotiation 
there  bad  been  a  Terbal'  suggestion  by  one  of  the  parties, 
wMob  wasacquieeced  in  by  the  other,  thst  the  purchase* 
money  should  be  paid  by  instalments.  What  those 
faistalmcnts  were  to  be  was  to  be  thereafter  settled. 
Then  was  a  subsequent  negotiation  about  tbis,  but 
before  it  was  ended  one  of  the  parties  died.  The  con- 
elnalDn  drawn  by  Lord  Oaims  from  what  the  appellant 
Umself  told  him  was  ''that  the  two  original  letters, 
wUcb»  if  you  took  them  alone,  without  any  knowledge 
BuppUed  to  you  of  the  other  facts  of  the  case,  might 
lead  yon  to  think  that  they  represented  and  amounted 
to  a  cooaplete  and  concluded  agreement,  yet  reaUy  were 
not  a  complete  and  concluded  agreement;  that  there 
were  to  be  other  terms  which  at  that  time  had  not  been 
Bgroed  upon,  that  efforts  were  made  afterwards  to  settle 
those  other  terms,  and  that  these  efforts  did  not  result 
in  a  settlement  of  these  other  terms."  And  he  finds  the 
resnlt  to  be  "that  there  was  in  point  of  fact  no  com- 
pleted agreement  between  the  parties."  His  lordship 
then  eosslders  the  words  which  he  had  put  aside, 
and  treats  them  as  meaning  only  that  the  title 
mnat  be  investigated  and  approved  in  the  ususl  way. 
Lord  Selbome  concurs  both  in  the  reasons  and  the 
conclnsion  of  Lord  Oatrns,  and  adds  that  he  cannot 
agree,  **  that  because  two  letters  were  written  by  which 
the  conditions  required  by  the  Statute  of  Frauds  would 
luKve  been  satisfied  if  there  were  nothing  outside  those 
letters  to  the  contrsry,  therefore  there  is  here  such  a 
concluded  agreement  as  a  court  of  equity  ought 
speeifleally  to  perform  without  regard  to  what  preceded 
or  what  followed.  The  observation,"  he  says,  **  has  often 
been  made  that  a  contract  established  by  letters  may 
sometimee  bind  psrties,  who,  when  they  wrote  these 
letters,  did  not  imagine  that  they  were  finally  settling 
the  terms  of  the  agreement  by  which  they  were  to  be 
bound  ;  and  it  appears  to  me  that  no  such  contract 
oof^t  to  be  held  established,  even  by  letters  which  would 
ctherwiae  be  sufficient  for  the  purpose,  if  it  is  clear  upon 
the  facta  that  there  were  other  conditions  of  the  In- 
'  tended  eontract  beyond  and  besides  those  expressed  in 
"the  letters  wliioh  were  still  in  estate  of  negotiation  only, 
sud  wittfeont  the  settlement  of  which  the  parties  had  no 
idea  of  oonduding  any  agreement.  I  adhere,"  his 
lordship  continues,  **  to  what  I  said  when  sitting  in  the 
Odmt  of  Ohanoery  in  the  case  of  Jerv%$  v.  Berridge,  that 
tha  Statute  of  Frauds  is  a  weapon  of  defence,  not 
offence,  and  dosa  not  make  any  signed  instrument  a 


valid  contract  by  reason  of  the  signature,  if  it  is  not^ 
siioh  according  to  the  good  faith  and  real  intention  of 
the  parties,  and  I  think  it  especially  important  to  keep 
tbat  principle  in  view  when,  as  in  the  present  case,  it  is* 
attempted  to  draw  a  line  at  one  point  of  a  negotiation, 
conducted  partly  by  correspondence  and  partly  at 
meetings  between  the  parties,  without  regard  to  the 
sequel  of  the  negotiations,  which  to  my  mind  plainly 
shows  that  terms  of  the  intended  agreement  which  were 
of  great  practical  importance  and  were  so  regarded  on 
both  sides  tben  remained  unsettled,  end  were  still  the 
subject  of  negotiation  between  them." 

I  have  examined  that  case  carefully  because  it  has 
been  suggested  that  the  Judgment  of  Lord  Oaims  pro« 
ceeds  upon  the  circumstance  that  the  two  original 
letters  contained  terms  which  raised  a  doubt  whether 
there  was  a  concluded  oontraot,  and  an  observation  to 
that  effect  of  one  of  the  Judges  of  the  Oourt  of  Appeal 
in  Bolton  Partntri  v.  Lambert  is  relied  on.  I  have 
read  Lord  Oaims'  Judgment  more  than  once,  and 
with  deference  I  do  not  think  that  to  be  a  Just 
criticism.  Both  he  and  Lord  Selbome  seem  to  me  to  lay 
down  broadly  that  where  it  is  sought  to  make*  out  a 
binding  contract  from  correspondence  the  whole  of  it  as 
well  as  the  verbal  communications  at  interviews  should' 
be  regarded,  and  it  is  not  right  to  stop  at  one  letter  of 
the  correspondence  which,  with  what  preceded,  might 
constitute  a  sufficient  agreement  within  the  Statute  of 
Frauds,  whereas,  if  the  whole  of  the  correspondence 
were  considered,  and  particularly  as  Lord  Selbome  says, 
*'  the  sequel "  of  the  communications,  it  may  clearly 
appear  that  those  letters  were  in  truth  only  part  of  an 
uncompleted  negotiation. 

As  was  said  in  May  v.  Thomion  **  the  case  of  Suatey 
V.  Hornt' Payne  shows  that  we  must  look  at  the  whole 
correspondence  from  beginning  to  end.  Of  course,  if 
we  find  a  few  letters  which  are  perfectly  plain  in  them- 
selves which  show  an  agreement,  and  the  parties  do  not 
follow  them  up  by  further  correspondence,  we  have  a 
comparatively  easy  case.  But  where  each  letter  is 
followed  immediately  by  another  which  saggests  somo« 
thing  else  as  a  topic  of  further  discussion,  it  becomes  most 
dangerous  to  draw  a  line  after  any  particular  letter." 

With  that  view  of  the  decision  of  Jffuiiey  v,  Bomem 
Payne  I  entirely  agree,  and,  so  understood,  it  is  i^ 
valuable  and  important  authority,  pointing  out  and 
obviating  the  great  danger  which  arose  from  the  course 
of  modem  decisions  upon  contracts  by  correspondence-^ 
viz.,  that  the  Statute  of  Frauds,  which  was  passed  merely 
to  alter  the  law  as  to  evidence  of  a  contract,  might  be 
used  as  a  trap  to  catch  unwary  vendors  and  parchasera 
and  bind  them  by  a  contract  when  the  real  intention  was 
negotiation  only. 

The  only  difference  between  that  case  and  the  present, 
is  that  in  that  case  there  had  been  before  the  letters  in 
question  were  written  an  understanding,  not  expressed 
in  them,  that  the  purchase-money  was  to  be  paid  by^ 
instalments,  the  amount  of  which  remained  to  be  settled* 

In  this  case  there  was  no  anterior  understanding  as  to 
the  restriction  of  the  vendor's  right  to  carry  on  a 
similar  business  to  that  sold.  The  negotiation  as  to  that 
arose  alter  the  ^wo  letters  relied  on  had  passed.  But  it 
was  begun  by  the  solicitors  of  the  plaintiffs,  who  are 
now  seeking  to  rely  on  the  two  letters  only.  Their 
position,  therefore,  is,  that  they  were  not  satisfied  with 
the  terms  of  the  two  letters,  but  themselves  reopened 
the  matter  by  negotiating  for  another  most  important 
advantage ;  and  having  thus  treated  the  two  letters  as 
part  of  an  incomplete  bargain,  it  would  be  most  in- 
equitable to  allow  them  to  say,  ''Although  we  thus 
treated  the  matter  as  incomplete  and  a  negotiation  ooly» 
yet  the  defendant  had  no  right  to  do  so,  but  was  bound 
by  a  completed  contract."  In  my  opinion  the  decision 
of  Huuey  v.  Bome-Payne  completely  covers  this  case. 
I  understand  It  to  mean  that  if  two  letters  standing  alone 
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would  be  aTid«Doe  of  a  Boffioient  contract,  yet  a  negotia- 
tion for  an  important  term  of  the  pnrohate  and  sale 
carried  on  afterwards  is  enough  to  show  that  the  con- 
tract was  not  complete,  and,  so  far  as  my  own  Judgment 
is  concerned,  I  enUrely  agree  In  the  Jostice  and  equity 
of  snoh  a  role.  Oases  have  been  referred  to  in  which  a 
snbssquent  discussion  as  to  the  preparation  of  a  formal 
eontract,  even  where  the  letters  mention  that  snoh  a 
contract  is  contemplated,  has  been  held  not  to  prevent 
the  letters  from  being  themselves  a  binding  contract. 
There  are  many  such  decisions,  and  the  distinctions  be- 
tween sqme  of  them  are  remarkably  flne^see  OrasiUy  v. 
Maycbck,  28  Vf.  B.  387,  L.  B.  18  Eq.  180.  But  they  are  all 
subject  to  the  observation  that  the  formal  document  con- 
templated Is  one  which  is  to  put  into  more  correct  form, 
a  complete  agreement,  not  to  alter  that  agreement  by 
adding  a  substantial  term  to  it.  I  have  already  pointed 
out  that  the  subsequent  negotiation  in  this  case  was  in 
no  sense  concerning  a  matter  of  form,  but  was  a  nego- 
tiation for  an  addiUonal  tarm,  to  which  the  plaintiffs  had 
no  right,  according  to  existing  decisions,  at  law  or  in 
equity.  It  was  suggested  that  the  ten  days  during 
which  the  offer  was  to  remain  open  had  not  expired 
when  it  was  withdrawn.  But  this  can  make  no  differ- 
ence. The  offer  was  not  a  contract,  and  the  term  that 
it  should  remain  open  for  ten  days  was  therefore  not 
binding.  It  has  often  been  held  that  such  an  offer  may, 
notwithstanding,  be  withdrawn  within  the  ten  daya — 
BotUUdge  v.  Oranty  4  Bing.  653 ;  Cooke  v.  Oxley,  3 
T.  B.  653  ;  Dickinson  v.  Doddt,  24  W.  B.  594,  2  Ch.  D. 
463.  I  decide  this  case  against  the  plaintiffs  upon  the 
ground  that  although  the  two  letters  relied  on  would,  if 
nothing  else  had  taken  place,  have  been  sufflolent  evi- 
dence of  a  complete  agreement,  yet  the  plaintiffs  have 
themselves  shown  that  the  agreement  was  not  complete 
by  stipulating  afterwards  for  an  Important  additional 
term,  which  kept  the  whole  matter  of  purchase  and  sale 
in  a  state  of  negotiation  only,  and  that  the  defendant 
was  therefore  at  liberty  to  put  an  end  to  the  negotia- 
tions, as  he  did,  by  withdrawing  his  offer.  The  action 
must  be  dismissed,  tiith  costs. 

Solicitors,  Prior,  Ohurehf  dt  Adam$,  for  ^eade.  King, 
A  Bigg,  Bristol ;  Fidd,  BoBcoe,  dt  Co.,  for  (?.  F.  HiU, 
Cardiff. 


In  re  BitifiOL  Atsmsjeuk,  (a.) 

Company  —  LUerary  eodeiy  —  Trending  company  -^ 
*•  BueineiB**— Winding  up  ^  Companiee  Act,  1862 
(25  A  26  Vid.  c.  89),  8.  Idd^Literary  and  acieniiflc 
iMtiiuttom  Act,  1854  (17  df  18  Vict.  c.  112),  m. 
SO,  83. 

An  unregistered  association,  not  established  for  the 
parpose  of  gain,  but  for  th»  promotion  of  literary  and 
sdentiftc  purposes,  cannot  be  xffound  up  under  section 
199  of  the  Companies  Act,  1862,  which  is  only  applic^ 
able  to  trading  associations. 

Such  a  literary  or  sdentiftc  association,  though  con- 
sisting of  members  who  are  shareholders,  is  not  a  ftiint' 
Mock  company  within  the  proviso  in  section  30  of  the 
Literary  and  8ei§ntiflc  Institutions  Act,  1854,  and  on 
its  disiolution  its  property  must  be  given  to  some  kindred 
institution,  to  be  detmiined  in  manner  prescribed  under 
section  30  o/  the  Literary  and  Sdentiftc  Institutions  Ad, 
1854,  even  although  the  rules  of  the  assodatien  contain  a 
provition  thai  the  property  of  the  society  on  its  dissolu- 


<a.)  Bepcrted  by  0.  H.  F.  (Tkbisvis,  Esq.,  Barrlater-at- 
Law. 


tion  is  to  be  divided  among  Us  shareholders.   Suck  a 
provision  is  eontrary  to  the  Ad. 

Petition. 

The  Brirtol  Atbenssnm  waa  a  society  estsbUahsd  la 
1844  for  the  purpose  of  promoting  *'  moral  and  inteU 
lectnal. improvement  and  social  recreation  bymssnsof 
libraries  for  droulatlon  and  reference,  newspapen,  snd 
periodical  publications,  lectures,  discossicn,  and  qIsmi 
for  Instmctlon  and  improvement  in  litecatue  ssd  tlis 
arts  and  sdencss.  The  lectures  to  include  thedogiesl 
and  pditical  science,  bnt  not  party  or  Iccsl  poUttoioc 
controversial  theology." 

The  society  consisted  of  donors  to  the  funds  ot  ilO 
and  upwards  (who  were  to  be  life  membeis),  of  ahm- 
holders,  and  of  annual  subecrlbezs  of  various  sams.  Ths 
property  of  the  society  was  to  be  vested  In  flfs  tnutM 
with  power  to  sell  or  exchange  anoh  propsrtj  for  tbs 
benefit  of  the  society  at  the  requeet  of  ths  bond  of 
directors.  The  society  wss  never  Incorporated  or  regis- 
tered under  any  Act  of  Parliament,  and  no  tnut  dasd 
was  ever  executed. 

Oertaln  leasehold  premises  In  Bristol  were  scqidred 
by  the  society  and  were  vested  in  trustees. 

In  1884  the  trustees  mortgaged  these  lessehflldpn- 
mlses  by  way  of  sub-demise  to  seoare  the  psTSMAt  of 
£1,760. 

In  Maroh,  1888,  certain  new  rules  were  sdoptad  by 
the  society,  which  were  as  follow : — 

**  The  society  shall  not  be  dissolved  unless  a  rsoolstioa 
be  carried  by  a  majority  of  at  least  two-thirds  of  ths 
life  members  and  shareholders  present  st  a  mestiDg 
especially  convened  for  that  purpose,  and  conflnaed  by 
at  least  as  great  a  majority  at  a  second  spedsl  mestiDg 
held  at  an  interval  of  not  less  thaa  a  month  fron  tlM 
first  The  property  remaining  after  paying  off  sli  Us- 
biUtles  shall  be  divided  among  the  ahsreholdia  pN 
raf^"(rulel5}. 

''This  sodety  shall  not  make  any  dlfidsnd,  ||tti 
division,  or  bonus  in  money  unto  or  between  say  of  Ui 
members  "  (rule  18). 

In  August,  1888,  the  mortgagee  sold  ths  prsaiwii 
and  after  satisfaction  of  the  mortgage  there  remslBsds 
balance  of  £800  which  was  paid  to  the  sdloitan  of  ths 
surviving  trustees  In  whom  the  premises  subjsot  to  ths 
mortgage  were  vested. 

On  tlie  22nd  of  August,  1888,  a  general  sisstiiig  of 
the  life  members  and  shareholders  was  held,  st  whiohtt 
was  resolved  that  the  society  should  be  dissolfod,  snd 
at  another  meeting  held  on  the  Ist  of  Oetobsr  this 
resolution  was  confirmed. 

In  November,  1888,  the  library  books,  fanttu^ 
fittings,  and  other  effects  of  the  society  were  sold,  sid 
the  proceeds,  amounting  to  £150,  were  psld  to  Oe 
treasurer  of  the  society.  The  said  sums  of  £800  snd 
£150  represented  the  whole  ayaaable  assets,  snd  tbs 
directors  had  paid  thereout  all  the  ascertalaaUe  debti 
and  liabilities  of  the  society.  Advertisements  for 
creditors  and  claimants  had  been  issued,  and  ths  ttao 
limited  by  such  advertisements  had  long  slnoe  expirsl 

This  petition  for  winding  up  the  society  was  now  pn- 
sented  under  the  Oompanies  Acts,  1862  and  1^^/ 
shareholders  and  a  life  member,  who  stated  in  the  pott- 
tlon  that  it  was  not  known  who  the  present  shareholdea 
were,  by  reason  of  many  of  them  having  died  or  fooo 
to  reside  away  from  Bristol,  or  having  transfened  thsir 
shares  to  persons  who  had  not  registered  the  ^^J^** 
that  there  remained  a  considerable  surplus  for  dismn- 
tlon,  but  that,  having  regard  to  the  dliBoulty  in  dstef 
mining  whether  the  shareholders  of  the  sodety  wi>| 
entitled  to  the  surplus,  and,  if  so,  how  it  ought  to  heO^ 
tribnted,  it  was  just  and  equlUble  that  the  so*¥ 
should  be  wound  up  by  the  court. 

Edward  Ford,  for  the  petition.— This  sods^gMy,^ 
wound  up  under  the  199th  section  of  the  '"' 
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Aety  1865,  whlob  sppUei  to  QbregUtered  oompaniot* 
The  aode^  is  not  b  tndlog  astodBtioo,  bat  bb  extended 
meBDing  idbj  be  gifen  to  the  term  **  pleoe  of  borines^ '' 
in  tbet  Metion.  JSa  ZHttton,  27  W.  B.  398, 4  Ex.  D.  54, 
ifl  dbtiBgniiiliBble.  The  sodetj  is  not  within  the  Literary 
■nd  SelenHflo  fiietitntions  Act,  1854,  beoaofe  of  the  pro- 
Tieoia  seotion  80,  '^this  elante  shiUl  not  apply  to  any 
inetitotioa  which  shall  have  been  founded  or  established 
bj  the  oontribntlons  of  shareholders  in  the  nature  of  a 
JolBf-stock  company." 

A*  O.  Ford^  for  the  society. 

Kat,  J.— I  think  that  this  is  not  a  society  which 
eomes  witliin  the  description  "an  institution  in  the 
nature  of  a  Joint-stock  company."  It  is  not  a  trading 
association  at  all.  Section  199  of  the  Oompanies  Act, 
1869,  proTidee  thst  any  partnership,  association,  or  com- 
pany, except  railway  companies,  consisting  of  more  than 
■eren  members,  and  not  registered  under  the  Act,  and 
thereinafter  included  under  the  term  '' nnregiitered," 
may  be  wound  up.  Kow  of  course  this  sodety  is  not 
registered.  But  if  it  oomes  within  any  section  it  is  not 
aectton  199,  becauae  the  first  sub-section  of  that  section 
ptorides  that  an  unregistered  company  shall,  for  the 
purpose  **  of  determining  the  court  haVing  Jurisdiction 
in  ttie  oiBtter  of  winding  up,  be  deemed  to  be  registered 
in  that  part  of  the  United  Kingdom  where  its  prlnolpal 
plaee  of  business  is  situate,"  therefore,  the  "  partner- 
Bblp»  association,  or  company,"  which  may  be  wound  up 
nnder  section  199  must  be  one  of  thoee  thereinafter 
indnded  under  the  term  "  unregistered  company  "  and 
an  unregistered  oompany  under  the  section  most  be 
woond  up  at  its  place  of  bupinesp,  and  '* business" 
moat  ordhiarily  be  trading  under  the  Act.  Bat  in  the 
first  plaee  this  does  not  seem  to  me  to  be  a  Joint-stock 
aoBspaay,  because  it  is  constituted  by  rules  which  do  not 
permit  of  any  dlfldend,  divifion,  or  boons  among  its 
meBftbers.  The  funds  which  are  provided  by  the  rules 
axe  to  be  subscribed  by  life  members,  subscribers,  and 
Bhareholders.  The  objects  of  the  society  are  entirely 
wMdn  tiie  d3rd  sectfon  of  the  Literary  and  Scieutffio 
Instftntione  Act,  1854,  to  which  I  ha?e  been  referred. 
Therefore,  undoubtedly  it  is  an  tnstitation  within  that 
Aat  of  Parliament.  Now  that  Aot  provides  that  when 
sneh  an  institution  —  speaking  generally,  a  literary 
hiatttQtion,  to  call  It  by  that  name  for  this  purpose — is 
dissolved,  which  this  has  been  by  both  classes  of 
members,  ite  property  shall  be  given  to  some  other 
institution,  tj  be  determined  either  by  the  members  or 
by  the  county  court — some  other  like  institation. 

No  doubt  these  rules  contain  a  provision  that  when 
the  sodety  is  dissolved  its  property  shall  be  divided,  not 
aaMmg  those  who  contributed,  bat  among  the  share- 
holders only.  That  is  distinctly  contrary  to  the  Act. 
Ko  rules  can  obviate  or  get  rid  of  the  effect  of  a  public 
Act  of  Parliament.  It  seeme  to  me  that  this  Aot  spplies, 
and  tliat  this  institution  does  not  come  within  the  ex- 
asption  in  section  80  which  excepts  Joint-stock  companies. 
This  institution,  for  the  reason  I  have  given,  seems  to 
Bse  sot  to  be  a  Joint-stock  company,  and,  therefore,  I 
thlakthat  the  proper  riew  to  take  is  that  the  share- 
holders cannot  divide  the  property  of  the  company,  as 
to  which,  indeed,  there  seems  to  be  a  difiBcalty,  beoanse 
H  has  no«  been  ascertained  who  they  are  and  where  they 
all  are.  The  institation  to  which  the  property  must  be 
gl^en  must  be  determined  by  the  court.  This,  however, 
oanaotbodone  until  all  the  liabilities  sxe  discharged. 
It  ia  suggested  that  there  may  be  a  liability  under 
eoTenants  in  the  leases  to  which  the  institation  is  sub- 
ject. The  court  will,  of  course,  see  that  proper  provi- 
aion  is  made  to  indeaanify  the  members.  I  am  glad  to 
eone  to  thie  oondnsion,  because  if  I  were  to  make  a 
wfndfog-up  order  a  great  part  of  the  funds  would  be 
disiipated  in  ooete,  whereas  now,  by  a  simple  application, 
the  fund  may  be  saved  for  the  benefit  of  some  other 


useful  institution  of  the  same  dass  and  character.  I 
am  of  opinion  that  the  institution  comes  within  the  first 
part  of  the  30th  section  of  the  Literary  and  Soientifie 
Institutions  Aot,  1854,  and  is  not  aflected  by  the 
proviso  in  that  section.  I  therefore  make  no  order, 
except  that  the  costs  of  the  petitioners  and  of  the 
sssooiation  are  to  be  paid  out  of  the  assets  of  the 
institution. 

Solicitors,  /.  J.  Barlow,  for  /.  B.  King,  Bristol  ;. 
Rohin9on,  Prtiton,  Ss  8U>w^  for  JacgueB,  Peat^y  db 
J<iequet,  Bristol. 
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Ohan.  Dlv.  \ 
Eekewich,  J.  j 

In  re  Mxicalfi. 

UbIO^LFE  r.  MXIGALFB.  (a.) 

WiU-'CimHrudion  ^For/eiiu/re  —  Alienaiion  -^lUpug*- 
naney^^AnnuImeni  of  hanhruptey^^ Bankruptcy  Aet^ 
1888  (46  <ft  47  Ftef.  c  52),  «.  35  (8). 

A  Uitator  hy  hi§  wiU  gave  hit  peraonaUy  aUduidy  io^ 
amongit  oiheri,  hit  children.  He  devieed  hie  real  and 
leatehold  eitate  and  hit  retiduary  eetaie,  at  to  one^third' 
to  hit  wife  for  life,  and  at  to  two-thirdt  to  hit  children 
for  life  equaVy,  with  remainder,  after  the  death  of  hit- 
wife,  to  hit  children  equally. 

The  will  contained  a  forfeiture  daute,  whereby  if  by- 
any  act  or  operation  of  law,  the  t?iare  given  to  hit  wife 
or  any  child  thould  he  aliened^  charged,  or  ditpoted  of,. 
fAe  aAare  or  tharet  to  aliened^  charged,  or  ditpoted  of 
thould  veit  in  the  other  bene/iciariet.  At  the  date  of  the 
tettator*t  death  one  of  hit  daughtert,  who,  under  the 
will,  had  heen  given  an  abtolute  intereei,  an  immediate 
life  interett,  and  a  contingent  life  interett,  wat  a  bank' 
rupt.  The  bankruptcy  wat  annulled  tome  sfcart  after" 
wardt,tufflcientfundt  having  eome  to  the  tru$iet*t  handa^ 
to  pay  all  the  creditort  in  full.  The  contingent  gift' 
ttill  remained  contingerU  ai  the  date  of  the  annulment. 

Held,  that,  at  to  the  abtoluU  giftt,  whether  in  pottet^ 
tion  or  remainder,  at  the  tettator^t  death,  the  forfeiture 
daute  wat  repugnant  and  void;  that,  at  to  the  contingent 
life  interett,  the  forfeiture  daute  did  not  operate,  tince- 
the  moment  for  determining  whether  the  daute  applied 
wat  when  paymeut  and  receipt  became  pottible ;  but 

Held,  alto,  that,  at  to  the  immediate  life  interett,  the 
daute  of  forfeiture  did  operate^  notwithtianding  the- 
provitiom  at  to  the  contequeneet  of  annulment  contained 
in  teetion  Si  of  the  Bankruptcy  Act,  1869  (the  Act 
applicable  to  thit  particular  cate),  the  language  of 
which,  for  the  prttent  purpote,  it  the  tame  at  teetion  35, 
tub'tection  (2),  of  the  Bankruptcy  Act^  1883. 

Trial  of  action. 

This  was  an  action  brought  by  Georgina  Metcalfe, 
one  of  the  daughters  of  a  teststor,  Thomas  Metcalfe,, 
against  the  widow,  who  was  an  executrix,  and  the 
other  children  of  the  testator  for  administration  of  the 
testator's  estate,  and  payment  to  her  of  a  share  of  the 
testator's  property. 

The  question  raised  was  as  to  the  operation  of  a 
forfeiture  clause  in  the  testator's  will,  dated  the  10th 
of  May,  1864,  hj  which  he  bequeathed  certain 
personalty  to  his  wife,  and  directed  his  executrix 
and  executor  to  convert  all  debts,  shares,  and  securities 
for  money,  and  all  moneys  at  his  dwelliog-house,  or  at 
his  bank,  or  in  the  funds,  and  bequeathed 
one-third  part  thereof  to  his  wife,  and  the* 
remaioiog  two-thirds  equally  between  his  children 
living  at  his  decease,  and  attaining  twenty-one - 
or    marrying,    as    tenants    in     common.    The    tes- 

(a.)  Reported  by  J.  W.  Gbbio,  Esq.,  Barrister-at-Law. 
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tator  also  demiaed  and  bequeathed  to  bis  executrix 
and  executor  certain  real  and  leasehold  eitatee,  and 
also  all  his  residuary  estate  npon  trust,  to  permit  his 
wife  to  reoeiTe  one^third  of  the  rents  and  profits 
thereof  for  her  life  or  during  widowhood*  to  pay  the 
remaining  two-thirds  to  his  children  lifing  at  his 
decease  for  their  respeotite  li?es  and  the  li?es  and  life 
of  the  sunrivors  or  sunri?or,  such  payments  to  commence 
at  twenty-one  or  marriage.  The  testator  also  declared 
that  on  the  death  or  second  marriage  of  his  wife  the 
•aid  children  should  share  equally  the  clear  rents  and 
profits  during  their  li?es  and  the  lives  of  the  survivors 
or  survivor,  and  on  the  death  of  any  of  the  children  the 
share  of  such  child  was  to  go  over  to  the  shares  of  the 
survivors  or  survivor.  Towards  the  end  of  the  will 
there  was  a  proviso  as  follows :— "  Provided  also  that  if 
by  any  act  or  default  or  by  operation  of  law  the  part  or 
share,  parts  or  shares,  or  the  whole  of  the  said  rents  and 
profits,  or  any  other  sums  of  money  or  interests  limited 
or  bequeathed  by  this  my  will  in  trust  for  my  said  wife 
and  children  or  child,  grandchildren  or  grandchild, 
or  either  of  them,  shall  be  aliened,  charged,  or  disposed 
of;  either  in  part  or  as  to  the  whole  of  the  said  several 
and  respective  shares  and  interests,  whereby  the  same 
respectively  would,  but  for  this  provision,  vest  in  or 
become  payable  to  some  other  person  or  persons,  other- 
wise than  my  said  wife,  children  or  child,  grand- 
ohildren  or  grandchild,  or  either  of  them,  then  my  said 
trustees  or  trustee  shall,  upon  such  act  or  default,  or 
upon  such  operation  of  law  as  aforesaid,  pay  or  apply 
the  share  or  shares,  interest,  or  interests  so  aliened, 

.  charged,  or  disposed  of,  or  attempted  so  to  be  dealt 
with  as  and  in  manner  aforesaid,  to  and  among  the 
others  or  other  of  the  person  or  the  persons  who  would 
have  been  entitled  to  the  same  by  survivorship  in 
remainder  or  otherwise  under  the  aforesaid  trusts  as  in 
the  case  of  the  death  or  deaths  of  the  person  or  persons 
so  aliening,  charging,  or  disposing  of  his,  her,  or  their 
respective  shares  and  interests,  or  attempting  the  same 
as  and  in  manner  aforesaid." 

The  testator  died  on  the  7th  of  February,  1884, 
leaving  five  children  who  had  attained  the  age  of 
twenty-one.  The  plaintiff,  (}eorgina  Metcalfe,  had 
been  adjudicated  a  bankrupt  on  the  16th  of  March, 
1882.  On  the  17th  of  January,  1885,  the  plaintiff 
became  entitled,  upon  the  death  of  her  brother,  to  a 
share  under  another  will,  and  in  February,  1887,  this 
interest  was  sold  by  her  trustee  in  bankrupty  for  £425. 
The  creditors  were  all  paid  in  full,  and  there  was  a  small 
balance.  On  the  10th  of  June,  1887,  the  plaintiff's 
bankruptcy  was  annulled ;  but  the  bankruptcy  having 
occurred  before  the  passing  of  the  Bankruptcy  Act,  1888. 
the  effect  of  the  annulment  was  governed  by  section  81 
of  the  Bankruptcy  Act,  1869,  which  section,  however, 
for  the  present  purpose,  is  the  same  as  section  35,  sub- 
section (2),  of  the  Aot  of  1883.  The  question  argued 
was  as  to  the  effect  of  the  forfeiture  clause  upon  the 
absolute  gifts  in  the  will,  both  in  possession  and  re- 
mainder, and  also  upon  the  life  interests,  both  present 
and  contingent.  Ko  part  of  the  testator's  residuary 
estate  had  fallen  into  possession  since  the  annulment 
of  the  plaintiff's  bankruptcy. 

Warmingfton,  Q.O.^  sod  G.  R,  Napier,  for  the 
plaintiff.— This  forfeiture  clause  is  certainly  bad  as  to 
everything  beyond  an  immediate  life  interest.  First,  as 
regards  absolute  interests,  when  once  you  find  them 
given,  anything  that  cats  them  down  or  defeats  them  is 
void  for  repugnanoy:  Ooka  upon  Lyttleton,  223  A.; 
Bradley^,  FeixoiOt  3  Yes.  Jun.  324;  Eolmea  v.  Oodion, 
4  W.  R.  415,  8  De.  G.  M.  ft  G.  152  ;  In  re  Boiher, 
Boshw  V.  BoaAer,  32  W.  R.  821,  26  Cb.  D.  801 ;  In 
re  DugdaU,  DugdaU  v.  Dugdale,  36  W.  B.  462,  38 
Ch.  D.  176.  The  question  is  one  of  the  construction  of 
the   will,  as  to   what   was    the   interest  given.      The 


effect  of  the  annulment  of  the  bankruptoy  of  the  pUIn. 
tiff  was  to  restore  the  plaintiff  to  her  former  podtbn, 
and  operated  as  a  sort  of  statutory  reverter.  There  is 
no  devolution  of  title  from  the  trustee  to  the  binhnpt  i 
Bankruptoy  Act,  1869,  s.  81 ;  BaUey  v.  Jb&nion,  L  R. 
7  Ex.  263.  The  bankruptcy  was  unduly  prolonged 
by  the  trustee,  as,  within  a  year  of  the  tsstatoi's 
death,  the  plaintiff's  estate  was  really  solvent,  owing 
to  the  fact  of  assets  having  come  in  from  anothei 
source.  The  gift  over  is  only  to  take  effeot  if  the 
primary  object  of  the  testator  is  likely  to  be  de- 
feated ;  but  the  bankruptcy  is  now  annulled,  so  fihst 
this  forfeiture  clause  has  no  application  to  eithec  ab- 
solute or  life  interests:  WhUe  v.  ChiUy,  14  W.  S. 366. 
L.  R.  1  Eq.  372 ;  Lloyd  v.  Lloyd,  L.  R.  2  Sq.  728, 15 
W.  R.  Oh.  Dig.  42  ;  Anoona  v.  Wadddl,  27  W.  B.  186, 10 
Oh.  D.  157 ;  RoherUon  v.  Bichardaon,  33  W.  a  897, 30 
Oh.  D.  623.  These  were  cases  of  life  interests,  bat  the 
question  as  to  the  effect  of  the  annulment  of  the  bsnk- 
rupcoyis  the  same  whether  it  is  a  fee  simple  oi  a  life 
interest.  Secondly,  as  to  the  contingent  life  intenita, 
they  have  not  become  vested,  and,  therefore,  in  no  case 
does  the  clause  apply.  The  annulment  of  the  bank- 
ruptcy took  place  before  any  right  to  receire  anything 
under  these  bequests  occurred :  In  re  Pamhm'i  Tn^ 
46  L.  J.  (Ob.)  80,  25  W.  L.  Dig.  326;  Sswael  ?. 
Samuel,  12  Oh.  D.  152,  28  W.  R.  Dig.  250. 

Neville,    Q.O.,   and   GastUe,    for  the  defeodanti.- 
The  forfeiture    clause  operated   upon  all  tb«  niions 
interests.     Upon  the  first  main  point  as  to  the  cUhm 
being   repugnant    it    is   the  same    for    this  pnipoee 
whether  a  life  interest  or  an  interest  in  fee  it  gtT«a. 
In  no  way  can  you  give  either   an  absolute  intsre^ 
or  a  life  interest,  and  couple  it  wiKh  a  condition  vUeh 
is  inconsistent  with  the    legal  rights  whieh  pass  bf 
such  a  gift,   but  yon  can,  by  means  of  a  loiWtaie 
clause  limit  the  enjoyment  of  a  life  eatate:  Amdoa 
V.  Bohinaon,  18  Yes.  429.    The  only  case  of  aa  abso- 
lute interest  in  substance  being  given  is  8amd  v. 
Samttel,   and   in    the    present    oaae  it   is  the  aaoa 
[EsKBWiOH,J.— I  do  not  read  it  aa  an  absolats  gift 
in  tiamuel  v.  SamtuH,    Is  there  any  case  of  ss  abao- 
Ittte  gift  in  form  being  given  and  then  being  eat  dovB 
by  a  condition  P]    No,  I  cannot  find  one,  bat  thanii  t 
material  statement  on  this  point  in  the  osse  ot  la  n 
Stringer's  Eetate,  25  W.  R.  815,  6  Oh.  D.  1,  whsrs 
James,    L.J.,    says,    that    when    once   property  «■ 
vested    de  facto   in    a   man   it  could   not  be  takn 
from  him  by  an  expression  of  wish  of  the  teststor,  bat 
that  "  did  not  apply  to  a  case  where  the  original  gift 
never   did   take  effect  at  all,  because  then  then  is 
no  repugnance."      This  absolute  interest   wis  never 
vested   de  facto  in   the  plaintiff,  if  it  had  been  ^ 
forfeiture  clause  would  be  void.    The  tioae  at  whieh 
to  consider  whether  the  forfeiture    olanse  applies  ii 
the   time    for   distribution.     If   the    legatee   is  in  a 
position  to  receive  his  legacy  he  must  have  ^  ^^ 
is  to  be  received  by  somebody  else  then  he  is  exdndfld 
from  it.     No  violenoe  is  done  to  the  testator's  laagaags 
by    such    a    construction.      As  to  the  annulmeat  sC 
the  bankruptcy.    The  time  before  which  the  aasnl- 
ment  should  have  taken  plaoe,  in  order  to  esolnde  Uie 
operation  of  the  forfeiture  clause,  ia  the  data  of  ne 
death  ot  the  testator.    B3tween  February,  1384,  and 
February,  1887,  the  interest  of  the  plaintiff  was  pay- 
able to  the  trustee  in  bankrupty  if  the  f  orfdtue  oUmo 
did  not  apply.    The  time  when  the  operation  of  m 
clause  is  to  take  plaoe  ia  to  be  determined  oaee J^ 
all :  the  forfeiture  clause  is  not  to  be  read  distiibatl«47i 
but  applies  to  every  interest  taken  under  the  will: 
Donett  V.  DareeU,  10  W.  R  98,  30  Beav.  256.    W 
forfeiture  having  taken  plaoe,  the  gift  over  oomes  iB,«w 
no  subsequent  event  oan  alter  it. 

They  also  cited  Marhwick  v.  Hardingh^in,  29  W.  B* 
361,  15  Ob.  D.  339. 
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High  Ooubt. 


Warvdnffion,  Q.C,  In  reply. — ^The  lorfeltnre  olaase 
caimot  be  read  as  limited  to  the  period  of  diBtribatioD, 
it  xntist  be  read  dietribntitely  and  applied  to  the 
parttenlar  iiitere«t9  according  aa  oircametancea  require. 

Kbxbwbsh,  J. — ^The  object  of  the  claaee  in  qneetion 
is  to  flecnre  personal  enjoyment  of  the  fnnd  by  the 
legatee,  or,  rather,  to  provide  against  the  benefits  gijen 
to  blni  by  the  will  being  en]oy«Hl  otherwise  than  by  him 
penonally.  The  difficulty  in  constrning  the  clause 
arises  from  the  state  of  the  facts  rather  than  anything 
else.  The  words  "shall  be,*'  in  my  opinion,  clearly 
coTer*  not  only  a  bankruptcy  occurring  in  the  testator's 
Hfelime,  but  before  the  date  of  the  will :  Trappti  ▼. 
Jierediih,  30  W.  B.  130,  L.  R.  7  Oh.  248  ;  QiblxmB  ▼. 
OMon§,  6  App.  Gas.  471,  29  W.  B.  Dig.  249. 

Ab  regards  the  other  points :  The  forfeiture  clause 
must  be  read  dietributively — that  is,  as  repeated  before 
each  g^lft  in  farour  of  the  plaintiif ;  hence  the  gift  in 
qnestion  takes  a  conditional  form,  and  determinable  on 
tiie  happening  of  any  one  of  the  events  specified. 

It  is  contended  that  the  proviso  cannot  operate  on  the 
two  different  sets  of  gifts,  because,  as  regards  one,  such 
operation  is  legally  impossible,  and,  as  regards  the 
other,  no  specified  event  has  occurred. 

There  are  unquestionably  gifts  to  the  plaintiff  of  an 
abtolate  character — ^gifts,  that  is,  which,  if  concerned 
with  land,  would  create  an  estate  in  fee  ;  and  the 
plaintiff  aays  that  to  put  the  forfeiture  clause  iu 
operation  as  regards  these  would  be  to  defeat  the 
original  gift  by  a  condition  repugnant  to  it,  and  there- 
lore  void.  An  estate  cannot  be  limited  to  a  man  and 
his  bein  until  he  shall  convey  the  land  to  a  stranger, 
beoanse  it  is  of  the  essence  of  an  estate  in  fee  that  it  con- 
fexB  free  power  of  alienation,  and  it  has  long  been  settled 
that  the  principle  is  equally  applicable  to  gifts  of  per. 
■onalty.  In  favour  of  the  will,  which  must  be  read  and 
oonstraed  as  a  whole,  you  can  allow  such  a  proviso  to 
detemt  any  particular  estate,  not  as  operating  to  take 
tsfmj  tbe±  which  has  already  been  given,  but  as 
xeatricifng  the  quantity  of  the  original  gift ;  but  an 
eatate  In  fee,  or  its  equivalent,  an  absolute  gift  of 
penonalty,  does  not  admit  of  such  treatment. 

Ab  regards,  then,  the  gifts  which,  according  to  the 
temia  of  the  will,  independently  of  the  forfeiture  clause. 
Tested  absolutely,  whether  in  possession  or  in  remainder, 
on  the  testator's  death,  I  think,  following  Eolmet  v. 
OctUon,  that  they  are  unaffected  by  the  forfeiture 
tUnue,  not  because  the  language  of  the  clause  is  in- 
applieable  to  them,  but  because  the  defeasance  is  re- 
yagmokt  to  the  original  gifts,  and  therefore  void. 
Tboagfa  that  is  the  rule  governing  gifts  of  absolute 
inteteairy  whether  in  possession  or  remainder,  there  is  a 
diatinetioD,  in  the  case  of  gifts  of  particular  interests, 
between  interests  in  possession  and  interests  in  re- 
mainder.     It  has  been  held   in  many  cases  that  if 

-a  baakraptcy  which,  it  continuing,  would  have  brought 
a  foifcitare  dause  into  operation,  has  been  annulled 
belbre  anj  money  becomes  payable  to  the  legatee  the 
«laaae  doea  not  come  into  operation,  because  the  penonal 

•  enjojnaent  doea  not,  in  the  events  which  have  happened, 
icqnlra  to  be  seeured,  and  this  rule  is  directly  applicable 
to  vevrersionary  interests,  whether  taldog  effect  as 
feosaiodera  or  as  executory  gifts. 

Thia  ooinddes  with  what  the  late  Master  of  the  Bolls 
teya  down  In  In  re  Pamham^i  TrtuU,  and  followed  in 
Samud  v.  Samud.  It  is  not  denied  that  the  bankruptcy 
anbalated  at  the  testator's  death,  and  thus  whatever  had 
given  to  the  bankrupt  by  the  will  of  the  testator 
I  inamediately  transferred  to  the  trustee  in  bankruptcy, 
might  have  been  realized  for  the  creditors,  and  it  is 
tbat  therefore  personal  enjoyment  was  interfered 
ao  aa  to  bring  the  forfeiture  olause  into  operation. 
Bat  peieonal  enjoymeat  points  not  to  vesting  in  law, 
^atto  enjoyment  in  fact;  that  enjoyment  which  if  not 


interfered  with  would  have  resulted  in  payment  and 
receipt;- but  a  gift  which,  according  to  the  terms  of 
the  will,  cannot  be  thus  enjoyed  remains  for  the  time 
in  suspense.  The  moment  for  determining  whether  the 
forfeiture  clause  is  applicable  to  it  or  not,  is  the  moment 
when  receipt  or  payment  becomes  possible  in  fact.  I 
have  no  doubt  that  the  period  of  distribution — that  is, 
the  time  when  payment  to  the  legatee  becomes  due  in 
law — is  the  time  when  the  inquiry,  whether  a  legatee  is 
in  a  position  to  receive,  that  is,  himself  give  a  receipt 
for  his  legacy,  or  whether  it  is  payable  to  his  trustee' 
in  bankruptcy,  must  be  made  and  answered.  The 
cases  of  Samuel  v.  Samuel,  RoherUon  v.  BkTuirdsont 
and  also  that  of  Ancona  v.  Waddell^  all  tend  in 
this  direction.  The  postponement  of  payment  by 
some  accident,  as  the  diffiloulty  of  proving  some 
devolution  of  title,  or  the  lunacy,  or  death,  or  absence 
from  this  country  of  a  trustee,  or  any  other  like  cause, 
ought  not  to  affect  the  result.  In  this  instance  the 
testator  died  on  February  7,  1884,  and  such  gifts  as 
took  effect  in  possession  at  the  testator's  death  became 
payable  then,  or,  at  least,  at  the  expiration  of  one  year 
from  that  date.  The  bankruptcy,  as  a  matter  of  fact, 
subsisted  for  more  than  two  years  after  the  death.  It 
is  said  that  there  was  enough  in  the  bankrupt's  estate 
to  pay  all  creditors,  and  that  the  bankruptcy  was 
unduly  prolonged.  If  that  were  substantially  true  I' 
should  be  quite  prepared  to  hold  that-  the  annnlmoot 
of  batikruptcy  need  not  have  been  formally  made  in 
order  to  prevent  the  operation  of  the  forfeiture  clause, 
and  that  the  merely  nominal  interposition  of  a  trustee 
in  bankruptcy,  whose  duty  it  would  be,  under  the 
circumstances,  to  hold  the  fund  for  the  benefit  of  the 
alleged  bankrupt,  could  not  be  held  to  defeat  personal 
enjoyment.  This  is  the  meaning  of  the  decision 
in  Ancona  v.  Waddell.  Bat  I  cannot  give  the  plaintiff 
the  benefit  of  any  such  ruling  here.  The  bankruptcy 
was  not  annulled  until  June  10,  1887,  and  the  assets 
sufficient  to  procure  that  result  did  not  fall  in  until 
January,  1885,  and  were  not  realized  until  February, 
1887.  I  hold,  therefore,  that  any  life  interests  to  which 
the  plaintiff  was  entitled  under  the  will  at  the  testator's 
death  were  not  excluded  from  the  operation  of  the  for«^ 
feiture  clause  by  the  annulment  of  the  baokruptoy. 

As  to  the  effect  of  the  8l8t  section  of  the  Bank-* 
ruptcy  Act,  1869,  which  is  substantially  the  same  as 
section  35,  sub-section  (2),  of  the  Bankruptcy  Act,  1888, 
I  think  it  was  only  intended  to  operate  as  between 
the  debtor  on  one  hand  and  the  trustee  or  other  persons 
claiming  title  under  the  bankruptcy  on  the  other,  and 
to  confer  on  the  debtor,  as  from  the  dat.e  of  annulment, 
a  good  title  to  his  property,  so  that  he  may  convey  or 
give  a  good  discbarge  for  the  same  without  the  con* 
currence  of  the  trustee  in  bankruptcy,  but  it  was  not 
intended  to  affect  the  title  of  other  persons  claiming 
independently,  under  such  a  forfeiture  clause  as  this 
one. 
Solicitors  for  the  plaintiff.  Harper  is  BaUcock, 
Solicitors  for  the  defendant?,  ThompBon  dh  Groom. 


aB.Div.  (Fry,L.J.,l  Jan.  30. 

and  Mathew,  J.}      ) 

Shoolbbeb  v.  JusncEs  of  St.  Fajtcbas.  (a.) 

IAcen%ing  AeU — Game  lioeno» — Ditqualified  person'^ 
Ferson  **  Ueeneed  to  tell  hoer  hy  retail'*-^ Game  Act, 
1881  (1*2  mu.  4,  e.  32),  t.  IH-^Holdor  of  liceneo 
to  sell  beer  in  hoUlee  to  he  drunk  off  the  premises--- 
Inland  Revenue  Act,  1863  (26  do  27  Viet.  o.  38),  s.  1. 

(a.)  Reported  by  F.  G.  Ruckbr,  Esq.,  Barrister-at-Law« 
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Tke  holder  of  a  lieenoe  U  ieU  beer  in  hoUles  U  he  drunk 
off  the  premises  under  the  Inland  Revenue  Aet,  1868,  ie^ 
hy  virtue  of  section  18  of  the  Game  Aet,  1831,  disqualified 
trwB^  holding  a  lieenee  to  deal  in  game. 

Caae  stated  by  jiutioes  under  the  Summaiy  Jniiadiotion 
Acts,  1879  and  1884. 

HeaszB.  Bhoolbted  applied  to  tte  jnstioea  of  the  St. 
Panoras  DiviBion  of  the  Oountj  ^  London  sitting  in 
speoial  sessions  f  oi  a  lioenoe  to  4bal  in  game  under  the 
Game  Aot,  1881. 

Section  18  of  the  Game  Aol  authorizes  justices  to 
grant  a  lioenoe  to  deal  in  game  to  any  person  "  not  being 
an  innkeeper,  or  Tiotnaller,  or  licensed  to  sell  beer  by 
retail,  nor  being  the  owner,  guard,  or  driver  of  any  mail 
coach  or  other  vehicle  employed  in  the  conveyance  of  the 
mails  of  letters,  or  of  any  stage  ooaoh,  stage  wagon, 
van,  or  other  public  conveyance,  nor  being  a  carrier  or 
higgler." 

The  applicants  were  holders  of  a  licence  to  sell  beer  in 
bottles  to  be  drunk  off  the  premises,  under  section.  1  of 
the  Inland  Bevenue  Act,  1868,  which  enacts  that  **  any 
person  who,  in  England  or  Ireland,  shall  have  taken  out 
an  excise  lioenoe  to  sell  strong  beer  in  casks  containing 
not  less  than  four-and-a-half  gallons,  or  in  not  less  than 
two  dozen  reputed  quart  bottles  at  one  time,  to  be  drunk 
or  consumed  elsewhere  than  on  his  premises,  may  take 
out  an  additional  licence  on  payment  of  the  ezoise  duty 
of  on6  pound  one  shilling,  and  Ave  per  cent,  thereon ; 
and  the  same  shall  authorize  such  person  to  sdl  beer  in 
any  less  quantity  and  in  any  other  manner  than  as 
aforesaid,  but  not  to  be  drunk  or  consumed  on  the 
premises  where  sold.*' 

The  justices  were  of  opinion  that  the  possession  of 
such  a  licence  precluded  the  holder  thereof  frpm  obtain- 
ing a  lioenoe  to  deal  in  game,  and  therefore  refused  the 
application,  but  stated  this  case  in  order  that  the  appli- 
cants might  appeal. 

Chain,  for  the  appellants.— Messrs.  8hoolbred  are  not 
persons  ''licensed  to  sell  beer  by  retail''  within  the 
meaning  of  section  18  of  the  Game  Act,  1831.  Those 
words  must  be  held  to  apply  to  persons  holding  a  licence 
under  the  Beerhouse  Act,  1830  (1  Will  4,  c.  64).  That 
Act  was  the  first  Act  which  created  beerhouse  licences, 
and  by  the  amending  Act  of  1840  (3  &  4  Vict.  c.  61)  it 
became  necessary  for  the  holder  of  such  a  licence  to  be  a 
resident  occupier  of  the  premises  in  respect  of  which  the 
premises  were  granted.  The  licence  held  by  the 
appellants  was  first  created  in  1863,  many  years  after 
the  Game  Act,  and  is  altogether  a  different  lioenoe  ;  it 
does  not  require  residential  occupation,  and  it  does  not 
entitle  the  holder  to  sell  beer  to  be  drunk  on  the  premises. 
The  case  of  Jones  v.  Bone,  18  W.  B.  489,  L.  B.  9  Eq. 
674,  is  an  illustration  of  the  differenoe  between  the  two 
licences.  A  consideration  of  the  classes  of  persons  dis- 
qualified  by  section  18  of  the  Game  Act  shows  that  the 
intention  of  the  Legislature  was  to  prevent  poaching  and 
the  harbouriog  of  poachers,  and  the  disposal  of  poached 
game.  There  was  no  intention  to  aim  at  persons  in  the 
position  of  the  appellants. 

Bodkin,  for  the  respondents,  was  not  called  upon  to 
argne. 

Fbt,  L.J.— I  think  the  justtoes  were  right  in  their 
decision.  The  queation  turns  on  the  true  construction  of 
the  Game  Act,  1881.  That  statute  gave  authority  to 
justices  to  grant  lioenoes  to  persons  to  deal  in  game, 
such  persons  not  being,  among  others,  persons  licensed 
to  sell  beer  by  retail.  At  that  time  licences  to  sell  beer 
by  retail  were  known  ;  there  were  what  are  called  full 
licences,  and  there  were  what  are  called  beerhouse 
licences,  that  is,  excise  licences  granted  under  the  Act  of 
1880,  and  subsequently  confined  to  resident  occupiers. 
The  Legislature  in  the  Game  Act  of  1831  does  not  refer  to 


the  Act  of  1880,  but  uses  general  langnage.  I  think  ibfc 
the  words  <<  lioensed  to  sell  beer  Iqr  retail*'  msta  penov 
entitled  to  sell  beer  by  retail  acoocdhig  to  the  law  loi  ths 
time  being  in  force  from  time  to  time.  The  method  gf 
granting  licences  and  the  formalities  u>  be  complied  vitk 
have  been  modified  since  that  time  by  aefsitl  t/tsUm, 
The  appellants  hold  a  licence  under  the  Aotof  186), 
which  requires  different  formalitieB  from  the  Aoi  of  1880. 
But  th^  have  a  lioenoe  to  sell  beer  1^  retail,  and  than, 
fore  come  within  the  language  snd  mesidag  of  th» 
statute.  The  caae  whioh  has  been  dted  does  not  thnm 
any  light  on  the  question. 

Mathew,  J.,  cononrred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  G.  E.  Barher  k  As. 

Solicitors  for  the  respondents,  Seadding  is  BoilaM. 


KOT.& 


0.  B.  Div.  (Huddleston,  I 
B.,  and  Stephen,  J.)      | 
Eyaks  9.  NswpoBT  TJbbik  Saxoxabt  ATTTEOUn.  («.) 

PuUio  HeaUh  Aet,  1876  (88  *  S9\Viel.  e.  65),«.  4, !», 
267 — Highway — Expenses  to  note  read—frsrispn. 
Where  a  street  has  been  formed  hy  an  olifootpdhaU 
by  strips  of  land  newly  added  to  it,  and  the  oU  fMtfdk 
was  repairable  by  the  parish^  the  frontagert  ere  lismeif 
pay  the  expenset  incurred  in  improving  thewMitnet 
under  seetUm  160  of  the  Publie  SeaUh  Aety  1875. 


Special  < ^  ^^ 

The  appellant  was  summoned  before  the  jwMi  of 
the  borough  of  Newport  for  non-payment  of  apeaM 
incurred  by  the  urban  sanitary  authoritjy  of  tiiat  bonap 
(the  respondents)  in  improving  a  road.    The  i^^^ 
determined  that  he  was  liaUe  under  section  150  of  Im 
Public  Health  Act,  1876,  and  the  case  hafisf  b«a 
argued  in  the  High  Court  on  the  point  whether  the  nad 
was  a  «  street "  within  seofcions  4  and  160  of  ths  abota 
Act,  the  court  decided  that  it  was  such  a  ^atmit,'  «» 
remitted  the  entire  case  to  the  jnatioesforaNhiKUC 
upon  the  point  whether  the  road  was  or  was  notahix^ 
way  repairable  by  the  pariah.    The  justioea  &■»*  *7 
the  road  was  an  ancient  footpath  or  highway,  hot  thaU 
had  been  altered,  widened,  and  added  to.    Tbsg  farttar 
found  that,  honees  having  been  built  abutting  ^MnoBt » 
was  a  street  withm  sections  4  and  160  of  ths  PaUia 
Health  Act,  1876,  and  adjudged  that  the  fteatagwg* 
liable  to  pay  the  expenses  incurred  on  the  impiw**** 
After  argument  before  a  divisional  oonrt  ths  ema  «tf 
again  remitted  to  the  justices  to  find  whether  or  ]iotu» 
whole  of  the  said  road  was  a  pubUo  highway,  and  m 
were  the  additions,  &o.,  in  the  ancient  highway  «»|^ 
path,  and  where,  and  when,  and  by  whom  **w  •■•  *Ji 
made.    The  further  finding  of  the  justioss  oa  this  pflua 
was  that  the  whole  of  the  road  was  not  a  P«^^ 
way,  and  that  the  father  of  the  appellant,  ^^^^^^ 
by  permission  of    the  adjoining  landholdsii,  ■*'*J^ 
oarriage-dHve,  fenced  and  metalled  the  whole  nad,  ]^ 
ia  a  drain,  and  made  a  quickset  hedge  and  baak  ^J^ 
way  down.    At  the  western  end  he  planted  hia  4^}^|^ 
hedge  within  the  boundary  of  the  old  tn*  ww 
throwing  a  portion  of  his  land  into  the  rosd.   ^'■^^ 
added  by  the  father  of  the  appellant  on  the  n^*^.*^ 
what  was  the  ancient  track  for  a  oonsideraUe  dia|tf|| 
in  order  to  get  an  entrance  to  his  property.    ^^^J: 
also  added  at  both  ends  and  a  long  way  towaiff  w| 
middle  on  the  appellant'a  aide,  the  north  Kds^  «J^ 
present  road,  and  land  was  also  taken  from  ths  a»^ 

(a.)  Beported  by  Sir  Shsbs^n  Bakw,  BaiiirtaMl-I*»» 
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the  old  tnusk  and  inolnded  within  the  then  new  bonndary 
of  the  appellant's  property ;  a  sipall  portion  of  his 
lionndazy  wall  was  built  upon  the  boundary  of  the 
indent  highway  or  footway— tIz.,  about  800  feet,  or 
one-fourth  of  the  whole,  the  total  length  being  about 
1,200  fset ;  and  on  the  south  side  the  road  was  widened 
In  ISSi,  and  on  that  side  the  boundary  of  the  road  was  a 
Bedge  and  a  high  bank,  whioh.had  been  taken  away,  and 
a  long  strip  of  land,  about  160  feet,  was  thrown  into  the 
xoadway  in  order  to  make  the  road  broader. 

The  appellant  appealed  against  the  order  of  the  jus- 
tioee,  on  the  ground  that  he  was  not  liable  to  pay  the 
amount  olaimed  from  him  under  seotioh  150  of  the 
PnbUo  Health  Aot,  1875. 

Sam,  for  the  appellant.— The  road  is  an  anoient  high* 
wi^.  If  80,  section  150  of  the  Public  Health  Act  doea 
not  apply. 

Maewi^rran,  for  the  respondents. — ^The  frontagers  have 
been  charged  in  respect  of  the  enlarged  road.  Where  an 
old  highway  has  been  widened  the  frontagers  are  liable 
to  ^  charged  :  Riehardt  ▼.  Xassiok,  57  L.  J.  M.  G.  48. 
Further,  the  apportionment  of  expenses  is  oonolnsive, 
beonue  it  has  not  been  disputed  within  three  months, 
under  section  257  :  Midland  HaUway^  Co.  ▼•  Watton,  84 
W«  B.  524,  17  Q.  B.  D.  80. 

Kami  in  roply. — ^Thero  was  no  jurisdiction  to  make 
the  order:  Eoclet  t.  Wirral  Sanitary  Authority ,  84 
W.  R.  412,  17  Q.  B.  D.  107. 

'  HuDDLBsroK,  B. — ^The  question  for  our  determination 
is  whether  the  justices  were  substantially  right  in 
deciding  that  the  appellant  was  liable  to  pay  the  amount 
claimed  from  him.  They  hare  adjudged  that  the  frou- 
ta^iecB  are  liable  to  pay  the  expenses  of  this  road  under 
the  provisions  of  the  Public  Health  Aot,  1875,  s.  150, 
and  that,  haWng  regard  to  the  oiroumstances,  the  appel- 
lant has  now  no  right  of  objection  because  be  did  not 
BTail  himself  of  the  proTisions  of  seotiod  257  of  the 
same  Act.  The  road  was  originally  an  old  road,  and  had 
been  altered  from  time  to  time  to  suit  the  convenience  of 
adyaoent  proprietors.  In  fact,  it  had  ceased  to  be  an  old 
road  and  had  become  a  street  pomposed  partly  of  the  old 
road  and  partly  of  a  new  load.  The  justices  found  that 
the  old  road  had  been  repaired  by  the  parish — indeed, 
one  witness  ssid  he  had  repaired  it  for  the  highway 
board — and  the  minute-books  of  the  highway  board 
showed  that  the  surveyor  had  repaired  the  road.  We  have 
to  Bay  whether,  in  the  case  of  a  road  constituted  by  an 
old  road  and  by  new  additions  to  it,  jurisdiction  is  given 
to  the  jnstioes  to  charge  the  expenses  of  the  repairs  on 
the  frontagers. 

By  the  Public  Health  Act,  1875,  a  150,  <<  where  any 
street  within  any  urban  district  (not  being  a  highway 
repainble  by  the  inhabitants  at  large)  is  not  sewered, 
levelled,  paved,  &c.,"  the  local  authority  may  do  the  work 
and  take  certain  proceedings  to  recover  the  expenses 
from  the  frontagers.  As  the  section  relates  to  a  street 
**  not  being  a  highway  repairable  by  the  inhabitants  at 
large,*'  there  is,  so  far,  no  jurisdiction  to  charge  the 
frontagers,  because  it  is  said  that  this  is  a  street  repairable 
by  the  inhabitants  at  large.  But  the  final  clause  of  this 
section  enacts  that  *^  the  same  proceedings  may  be  taken 
and  the  same  powera  may  be  exeroised  in  respect  of  any 
sfereet  or  road  of '  which  a  part  is,  or  may  be,  a  public 
.footpath  or  repairable  by  the  inhabitants  at  large  as  folly 
as  if  the  whole  of  such  street  or  road  was  a  highway  noc 
repairable  by  the  inhabitants  at  large.''  Therefore, 
when  part  is  a  highway  and  repairable  by  the  parish,  and 
'part  is  not,  the  nrad  may  be  dealt  with  just  as  if  it  was 
not  repairable  by  the  parish,  which  is  the  case  in  point. 

Tbe  justices  found  **  that  the  road  in  question  was  an 
^ancient  footpath' or  highway,  but  that  it  had  been  altered, 
^widened,  and  added  to,  and. houses  liaving  been  built 


abutting  thereon,  it  ia  a  new  street  within  sections  4  and 
150  of  the  Public  Health  Act»  1875."  I  am  clearly  of 
opinion  that  the  justices  were  right  in  making  the  order. 
There  must  be  judgment  for  the  respondents,  but  it  is 
not  necessary  to  decide  the  other  question  raised  in  the 


Stbphbr,  J.,  concurred. 

Judgment  for  the  respondents, 

Soliciton  for  the  appellant,  Mbs,  White,  ^  Croeher. 

SoUoitora  for  the  respondents^  Cole  Jt  Jaokten. 


Hwm  Of  Edl^tf, 


Birch  e.  Obobpbe. 
/»  re  BfiiDewATEB  Ni^YiaAnoK  Oo.  (a.) 

Oompanff —  Winding  up^Surplui  OMtU'^ParUy  paid* 
up  aharet^Disirihution^^OompanieB  Act,  1862  (25  4k 
26  Vict.  e.  89),  «.  133,  Buh^ieetiom  1,  10. 

2n  the  liquidatian  of  a  company  limited  hy  thartSf  the 
iurplue  asiete,  after  providing  for  debte  and  UahUiiiei 
and  for  the  adfugtmtnt  of  the  rights  of  the  contributorieSp 
ought  to  he  dietributed  amongst  M  shareholders  (ordinary 
and  preference)  in  proportion  to  their  shares  ;  and  this 
i$  ths  ca$e  though  tome  of  the  ehares  are  only  partly 
paid  up. 

A  company  incorporated  under  the  Companies  Aet^ 
1862,  was  voluntarily  wound  up,  and,  after  paying  ciU 
expentee  and  returning  the  capital  advanced  by  each 
shareholder,  there  was  a  large  surplus.  The  shares 
consisted  of  preference  tharee  fully  paid  up  and  ordinary 
eharet  partly  paid  up.  There  were  no  provieions  in  the 
articles  regulating  the  distribution  of  asseti  in  case  of  a 
winding  up. 

Held  (reverting  the  decision  of  the  Court  of  Appeal,  36 
W.  R.  769,  39  Ch.  Z>.  1),  that  the  surplus  mutt  be 
divided  amongtt  the  holders  of  aU  the  thares  in  pro» 
portion  to  the  shares  held  by  them  respectively. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (Cotton,  Fry.  and  Lopes,  L.JJ.),  reported  as 
Jn  re  Bridgwater  Navigation  Co.,  86  W,  R.  769, 
39  Cl^.  D.  1 ;  and  tbe  question  was  upon  what  principle 
the  snrplus  assets  of  the  company  should  be  distributed 
as  between  the  ordinary  and  preference  shares. 

The  facts  are  gi^en  in  the  judgments  of  Lords 
Hersoheli  and  Maenaghten. 

Sir  Horace  Davey,  Q,G„  and  CozenS' Hardy,  Q.G. 
(0.  L.  Clare  with  them),  for  the  appellant,  who  repre- 
sented the  holders  of  ordinary  shares  • 

Big^f  Q'O,,  and  Buckley,  Q,0.  (Swinfen  Eady 
with  them),  for  the  respondent  Schofield,  who  repre- 
sented the  nolders  of  preference  shares. 

8.  A,  Sampson,  for  the  liquidator. 

Robinton  ▼.  Athton,  23  W.  R.  674,  L.  tL  20  Eq.  25,  28  ; 
Watney  y.  Wells,'  15  W.  B.  627,  L.  B.  2  Oh.  250; 
Binney  t.  Mutrie,  36  W.  B.  129.  12  App.  Oas.  160 ; 
Lindley  on  Partnenhip,  6th  ed.,  402  ;  Griffith  ▼.  PageUp 
25  W.  B.  821,  6  Ch.  D.  511,  515;  Oakbank  Oil  Co.  ▼. 
Grum,  8  App.  Cas.  65,  31  W.  B.  Dig.  37  ;   Ex  parte 

(a.)  Beported  byCHAHLBsH.  GaAproK,  Esq.,  Barristet* 
,  at-Iiaw.   , 
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BiBOH  V.  Gboppbb. 


HonnotLoiM. 


Maude,  19  W.  B.  113.  L.  B.  6  Cb«  51 ;  Bheppard  t. 
fkinde,  Puvjauh^  and  jMM  Railvoay  Co.,  36  W.  B.  1 ; 
S^auM  ▼•  Currte^  1  E.  ft  J.  605,  3  W.  B.  Oh.  Dig.  76 ; 
In  re  Emchange  Drapery  Oo.^  36  W.  B.  444,  38  Ob.  D. 
171,  were  referred  to. 

The  Honee  took  time  for  ooneiierAtion. 

Aug.  9. — Lord  Hbb80HBI.l. — The  only  qnettion  for 
determination  in  this  case  ie  npon  what  principle  ihe 
oalance  of  the  proceeds  of  the  reidfsation  of  the  aeseta  of 
the  Bridgwater  NaTigation  Oo<  remaining  after  eatisfjing 
all  the  liabilities  of  the  company  and  returning  to  the 
shareholders  the  paid-up  capital,  is  to  be  distributed  as 
between  the  holders  of  the  ordinary  and  preference 
Bhares  of  the  company.  The  company  was  formed  in 
1872  for  the  purpose  of  acquiring  the  Bridgwater  and 
other  canals,  with  a  capital  of  £500,000,  divided  into 
SOO  shares  of  £1^000  each.  By  resolution  duly  passed 
in  September  of  that  year  it  was  provided  that  the 
capital,  instead  of  being  divided  into  shares  of  £1,000, 
should  be  divided  into  50,000  shares  of  £10  «ach,  and 
should  be  increased  to  £1,300,000,  consisting  of  130,000 
shares  of  that  amount. 

Prior  to  April,  1880,  £100,000  out  of  the  capital  of 
£1,300,000  had  been  issued  as  ordinary  shares,  upon 
which  £2  10s.  per  share  had  then  been  paid ;  and  on 
the  27th  of  that  month  it  was  resolved  at  an  extra- 
ordinary meeting  that  the  balance  of  the  uncreated 
capital — ^viz.,  £300,000— should  be  created,  and  that  the 
30,000  new  shares  should  be  issued  as  preference 
shares  entitling  the  holder  to  a  preferential  dividend  of 
five  per  cent.  In  pursuance  of  this  resolution  the  shsres 
were  issued  accordingly,  and  the  additional  capital  of 
£300,000  was  paid  up.  At  the  same  time  a  call  of  £1 
was  made  on  the  ordinary  shares,  rai^ng  the  amount 
paid  up  on  them  to  £3  10s.  per  share. 

In  1887  the  Manchester  Ship  Oanal  Oo.  purchased  the 
undertaking  and  assets  of  the  Bridgwater  Oanal  NaTi- 
gation Oo.  for  the  sum  of  £1,710,000,  and  it  ^^as  there, 
upon  resolved  that  the  latter  company  should  be  wound 
up  voluntarily.  In  the  September  following  the 
liquldiitors  repaid  to  the  preference  and  ordinary  share- 
holders the  amount  of  capital  paid  up  on  their  sharer. 
After  making  this  return  to  the  shareholders,  and  after 
discharging  all  the  debts  and  liabilities  of  the  company, 
there  remained  in  the  hands  of  the  liquidators  a  surplus 
of  about  £550,000.  The  question  U  how  this  surplus 
ought  to  be  distributed  amonget  the  ordinary  and 
preference  shareholders  respectively^ 

The  court  below  has  determined  that  the  distribution 
oi^ht  to  be  made  in  proportion'  to  the  amounts 
respectively  paid  upon  their  shares,  and  your  lordships 
have  to  determine  whether  this  is  the  correct  principle  to 
apply.  It  is  contended  on  behalf  of  the  appellant,  who 
represents  the  ordinary  shareholders,  that  they  are  en- 
titled to  the  whole  of  the  surplus  ;  but,  failing  this 
contention,  it  is  insisted  that  the  division  ought  to  be 
made  according  to  the  capital  sukMoribed,  and  not  to  the 
amount  paid  up  on  the  shares. 

The  Oompanies  Act  affords  very  little  assistance  in 
,^erms  towards  a  decision  of  the  question.  It  provides 
that,  in  the  case  of  a  voluntary  winding  up,  the 
property  of  the  company  shall  be  applied  in  satisfaction 
of  its  liabilities,  and,  subject  thereto,  shall,  unless  it  be 
otherwise  provided  by  the  regulations  of  the  company, 
be  distributed  amongnt  the  members  according  to  their 
lights  and  intereits  in  the  oompany.  But  this  leaves 
undetermined  whM.  f  tiose  rights  and  interests  are. 

The  learned  counsel  for  the  appellant  argUe  that, 
except  in  so  far  as  the  provisions  of  the  Oompanies  Acts 
necessarilj  create  a  distinction  between  the  rights  of  its 
members  and  those  of  partners,  the  principles  of  the 
law  of  partnership  are  applicable,  and  ought  to  be 
'applied ;  and  they  urge  that,  in  the  case  of  a  partner- 
ship, unless  the  terms  upon  which  it  is  entered  into 


provide  othenris^t  surplus  assets  are  distrltatiUs 
amongst  the  partners  in  the  proportions  in  whieli  thsy 
are  entitled  to  share  the  profits.  Even  assuming  thst 
the  doctrine  laid  down  with  regard  tn  thedlvlrioBof 
surplus  assets  in  Uie  case  of  a  partnership  be  ocnxsot 
(upon  which  I  pronounce  no  opinion),  I  an'  uoable  ts 
see  how  it  establishes  the  appellant's  daim,  tlist  tlw 
ordinary  shareholders  should  receive  the  whole  of  ths 
assets.  The  appellant's  argument  appears  to  shobk 
that  the  preference  shareholders  are  not  entitled  to  sny 
share  of  the  profits  of  the  company.  I  do  not  tUnlc 
this  is  the  case.  What  they  are  to  receive  is,  isdssd, 
limited  in  its  amount,  but  it  is  none  the  less  a  shsisin 
the  profits.  To  treat  them  as  partners  rsceivtng  only 
interest  on  their  capital  and  not  entitled  to  participsts 
in  the  profits  of^  the  concern,  or  to  regard  them  ss  meis 
creditors  whose  only  claim  is  discharged  when  they  have 
received  back  their  loan,  appears  to  me  out  of  the  qosi- 
tlon.  They  are  members  of  the  company,  and  ss  mooh 
shareholders  in  it  as  the  ordinary  shareholders  ars;  ssi 
it  is  in  resp#«t  of  tbehr  thus  holding  shares  tiist  thij 
receive  a  part  of  the  profits.  I  think,:  theiefon,tbst 
the  first  contention  of  the  appellant  wholly  fdls. 

The  other  point  raised  by  the  appeal  is,  to  my  wMf 
one  of  considerable  difllculty.  There  is  no  dsoUm 
bearing  directly  upon  the  point,  and  it  must«  tfasisfenb 
be  determined  npon  general  principles  of  equity.  Sons 
stress  was  laid  in  the  court  below  upon  the  dsdiioo  in 
the  case  of  Sheppard  v.  The  Scinde,  Punfaub,  and  Ddki 
Railway  Co.;  but  I  do  not  think  that  osss  esn  he 
relied  on  as  an  authority,  except  where  the  dietn* 
stances  are  precisely  similar.  All  the  noble  andlssmsd 
lords  who  took  part  in  the  consideration  of  that  esssin 
this  House  rested  their  opinions  upon  the  very  spedsl 
facts  of  the  case,  and  intimated  that  th^y  wtfo  not 
laying  down  any  general  principle. 

The  view   taken  by  the  court  below  has  pressntsd  to 
my  mind  from  the  outset  some  formidable  dilBeoltiM. 
I  cannot  but  feel  that  it  would  in   some  cases  be  auNfc 
inequitable  to  take  into  consideration  in  distributing  the 
surplus  assets  only  the  amount  of  capital  paid  up  by  the 
several  classes  of  shareholders,   and  to  msks  the  dii- 
tribution  accordingly.    In  the  Oourt  of  Appeal  Cotton 
and  Fry,  L.JJ.,  were  guided  to  their  oondnsion  by  the 
provisions  contained  in  the  articles  of  assoeiatioD  of  tills 
particular  company.     With  all  deferenoe,  I  do  not  fiiiok 
that  tliey  really  afford  the  assisttnoe  that  was  supposed. 
The  85th  article  of  association  preeoribes  that  ths  B«t 
profits  of  each  year  shall  be  divided  pro  raid  upoo  ths 
whole  paid-up   capital  of  the  company,  and  thst  tlie 
directors  may  declare  a  dividend  to  be  payable  thsreoat 
on  the  shares  in   proportion   to  the  amounts  psid  np 
thereon.    But  this  article  is  clearly  inapplicable  to  ths 
preference  shareholders,  who  do  not  share  pro  raid  ift 
the  profits  of  the  year.     Their  righte  are  determined  Iqr 
the  resolution  creating  the  new  capital,  which  profided 
that  the  new  shares  were  to  entitle  the  holders  ^^^ 
to  a  dividend  of  five  per  cent,  per  annum  "  upon  the 
amount  for  the  time  being  called  up  thereon,"  andtsking 
precedence  over  all  dividends  on  the  ordinary  sbsrea 
This  clearly  by  implication  excludes  in  the  case  of  these 
shares  the  operation  of  article  85.     Cotton,  LJ.,  sftsr 
pointing  out,  I  think  correctly;  that,  under  the  artielss, 
both  as   regards  the  ordinary    shareholders   end  the 
preference  shareholders  respectively  tnfer  ««,  the  right 
to  the  dividend  was  to  be  on  the  footing  of  its  ^^[^S™ 
proportion  to  the  sum  paid  up  on  the  shares,  proeeeds 
to  say : — ''That  is  the  footing  upon  which  to  decide  it 
AH  question  of  preference  is  now  at  an  end,  end  ths 
shareholders  are  to  be  dealt  with  as  having  equal  rights, 
because  the   provision    in    the    artidea    creating  tto 
preference  shares  as  regards  dividend  to  arise  on  the 
wofking  of  the  capital  is  at  an  end.    We  mustdssl 
with    them  all    as   shareholders  having    equal  ti^ 
without  reference  to  profits ;  and,  in  my  opfaiioa,  w^ 
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tbat  k  fOy  and  when  there  ie  the  indlMtioa  in  the 
tftielee  of  aMociatloo»  whleh  form  the  contraot  o(  part- 
Bfonbip,  that  profit  ia  to  be  difid«d  when  it  is  a  going 
oonoem  and  arising  from  the  working  of  the  business 
Ift  aeooidanoe  with  the  sums  paid  upon  each  share, 
then«  in  this  particniar  ease,  and  having  regard  to  that 
provision^  the  trne  equitable  mode  of  diTiding  this  snm 
is  to  divide  it  among  all  the  shareholders  in  acoordanoe 
withy  and  in  proportion  to,  the  amount  paid  up  by  them 
OB  their  shares.**  I  have  a  dilfionltj  in  seeing  how  the 
provisions  of  the  artioles  alluded  to  show  that  the 
egnitalile  mode  of  distdbntion  is  that  suggested.  It  is 
eoneeded  that  thej  oease  to  be  applioable  when  the 
oompanj  oomes  to  be  wound  np ;  but,  if  they  are  to  be 
i^gnded  at  all,  I  think  that  their  full  efleot  must  be 
borne  in  mind.  It  is  not  the  case  that  when  the  eom- 
paiqr  vas  a  going  ooneem  the  profits  earned  were  to  be 
divided  in  aooocdanoe  with  the  sums  paid  on  eaoh  share. 
The  ahaia  of  the  profits  to  which  the  preference  share- 
holdsn  were  entitled  was  limited  in  amount.  It  did 
not  depend  npon  the  proportion  wbioh  the  profits  bore 
to  the  total  paid-up  eapital.  And  the  ordinary  share- 
Jholders  were,  in  fiot»  reoeiving  a  proportion  of  the 
pioflts  ezoeeding  that  which  they  would  have  been  en- 
iftied  to  had  suoh  profits  been  divided  to  eaoh  share- 
liolder  in  proportion  to  the  oapital  paid  up.  I  do  not 
Mj  tbat  this  indioates  the  mode  in  which  the  surplus 
aassts  should  be  distributed;  but  it  does  appear 
to  me  to  show  that  it  does  not  follow 
ikom  the  method  in  which  profits  were  divided 
that  the  equitable  mode  of  dividing  surplus  is  to  let  all 
the  members  share  alike  in  proportion  to  the  amount 
paid  np  on  their  shares.  In  the  present  case^  too,  it 
cannot  be  doubted  that  in  estimating  the  price  to  be 
paid  by  the  canal  company  the  future  prospects  of  the 
Bridgwater  Co.,  the  probable  development  of  its 
ptopetty  and  the  increase  in  its  value  was  taken  into 
aeoonnt.  In  these  future  prospects  the  preforence  share- 
lidden  had  no  concern  save  in  so  far  as  they  improved 
the  secarity  for  the  payment  of  their  interest.  If  that 
•eentify  was  already  ample,  the  benefit  arising  from  the 
faionased  value  of  the  company's  undertaking  would, 
down  to  the  time  of  its  being  wound  up,  enure  entirely 
to  the  ordinary  shareholders.  .  And  yet,  in  so  far  as  the 
■piiea  represented  this  increased  future  value,  the  result 
of  tiie  decision  is  to  gfTc  to  the  preference  shareholders 
appcoKimately  one-half  of  it.  Now  I  do  not  mean  to  say 
that  any  principle  can  be  laid  down  which  will  insure 
petlsct  equality  in  this  respect^  but  tbat  which  has  been 
adoptsd  appears  to  me  to.  tend  to  raise  the  inequality  to 
a  niazimum.  The  articles,  of  association  do  not  appear 
to  me  to  ailord  the  means  of  decidiog  this  case  upon 
sny  special  grounds  peculiar  to  this  company.  Their 
provisions  are  such  as  are  commonly  to  be  found 
BQgttlating  the  distribution  of  profito  in  the  case  of  Joint- 
jtock  companies.  I  think  the .  determination  of  the 
qoesticsi  at  issue  must  be  arrived  at  upon  principles 
«idflr  and  of  more  genenl  application.  In  my  opinion 
cue  consideration  of  essential  importance,  if  an  equitable 
tfstrilmtion  of  the  assets  is  to  be  attained,  has  been 
altogether  lost  sight  of.  The  payment  of  £3  10s.  per 
abase  was  not  the  only  contribution  made  by  the 
otdinnry  shareholders  to  the  assets  of  the  company. 
They  had  each  come  under  liability  to  pay  the  balance 
doe  en  the  shares  held  by  them.  Suoh  a  contribution 
odglit  in  many  cases  be  Just  as  valuable,  and  tend  Just 
aa  effeetnally  to  the  prosperity  of  the  company,  as  if 
tibi7  had  actoally  pcdd  the  amount.  I  csnnot  think 
that  this  ought  to  be  disregarded  in  estimating  the 
fispeetivc  righte  and  interests  of  members  in  the 
company  and  its  property.  In  the  case  of  Sh^ppard  v. 
The  Sdnde  BaUway  (7o.,  Bowen,  L.J.,  said,  '*  Was  the 
mua  prodnoad  in  any  way  by  the  liabOity  to. pay  calls  P 
Thatisaqncationof  fact,  and  lam  satisfied  that. the 
liabOi^  to  pay  cclli  waa  not  in  any  way  an  clement  in 


the  production  of  this  purchase- money."  I  am  not  by 
any  means  prepared  to  say  the  same  of  this  company* 
On  the  contrary,  I  think  it  most  probable,  looking  to  the 
large  sums  of  money  raised  on  loan  at  a  moderate  rate  of 
interest,  that  the  llablUty  of  the  shareholders  did  add  veiy 
materially  to  the  ease  with  which  these  loans  were  ob- 
tained, and  to  the  consequent  development  and  prosperity 
of  the  nndertaUag.  In  the  same  case  Fry,  Ii.J.,  said : 
"It  seems  to  me  that  in  this  case  distribution  must  be 
proportionate  to  contribution.  But  it  is  said,  suppose 
the  property  to  have  been  produced,  not  by  unequal 
contributions,  but  by  unequal  liabilities  to  pay,  the 
proceeds  must  be  distributed  according  to  the  unequal 
liabilities,  i  agree  that  in  that  case  the  distribution 
must  be  guided  by  the  amonnt  of  the  liabilities.  I 
conclude  that  in  this  case  the  assumption  of  liability  by 
the  shareholders  has  not  in  any  way  produced  the 
property,  and  that  it  cannot  be  said  that  the  oapital  has 
been  in  the  least  increased  by  the  liability."  Intiic 
present  case  that  learned  Judge  appears  to  have  dis- 
carded altogetoer  these  considerations,  apparently 
becanse  he  thought  the  matter  settied  by  the  terms  of 
the  artioles  of  association  ;  but,  for  the  reasons  I  have 
given,  I  cannot  concur  in  this  view.  I  am  fortified  by 
the  obeervations  of  the  two  learned  Judges  I  have 
quoted  in  the  view  that  a  sohcmc  of  distribution  which 
overlooks  an  important  part  of  the  contribntion  can 
scarcely  be  regarded  as  equitable.  It  would  be  impos- 
sible, to  my  mind,  to  enter  upon  an  inquiry  in  each 
individual  case  how  much  toe  liability  incurved  and  the 
money  provided  had  respectively  contrilmted  to  the 
prosperity  of  the  company  or  the  value  of  its  proper^. 
Some  general  rule  must  be  laid  down.  I  quite  admit 
that  it  may  be  urged  with  force  that  if  toe  distribution 
is  to  follow  not  the  paid-up,  but  toe  subscribed  capital^ 
the  liability  would  always  be  treated  as  of  as  much 
value  as  aotual  money*  But  if  toere  must  be  a  general 
rule,  and  I  have  to  choose  between  so  regarding  it  or 
treating  it  as  valuslsss,  I  believe  the  former  wotUd,  on 
the  whole,  be  the  more  equitobie  course.  I,  of  coarse, 
exclude  such  a  case  as  toat  of  the  Sdnde  Bailway, 
where  the  constitution  of  the  company  determined  the 
amount  of  purohase-money  to  be  given  for  toe  under- 
taking, and,  by  the  mode  in  which  it  was  to  be  ascer- 
tained, indicated  what  was  the  equitable  mode  of 
distributing  it.  In  making  these  observations  wito 
reference  to  the  unpaid  liability  upon  shares,  I  do  not 
desire  to  be  understood  as  indicating  that  they  arc 
decisive  of  the  question  how  surplus  assete  are  to  be 
divided,  but  only  as  explaining  why  I  cannot  feel 
satisfied  tbat  the  principle  which  has  been  adopted  ia 
toe  court  below  is  the  correct  one.  Let  me  put  an 
illustration  which  occurred  to  me  whilst  the  appeal  was 
under  argument.  Take  the  case  of  a  company  whose 
entire  paid-up  capital  was  obtained  by  toe  issue  of  pre- 
ference shares  iMaring  a  limited  rate  of  interest,  notoing 
being  paid  upon  the  ordinary  shares.  The  prosperity  of 
such  a  company  might  be  very  lai^gely  due  to  toe 
liability  of  the  ordinary  shareholders,  which  might  be 
Just  as  vsluable  to  toe  company  as  if  they  had  paid  a 
large  sum  on  their  sharee,  yet  in  such  a  case,  if  toe 
undertaking  were  sold,  toe  whole  of  toe  surplus,  after 
discharging  toe  liabilities  of  toe  company  and  returning 
their,  capital  to  toe  preference  shareholders,  would,  on 
the  principle  adopted  by  the  court  below,  have  been  toe 
property  of  such  shareholders,  and  it  must  have  been 
declared  toat  the  ordinary  shareholders  had  no  titie  to 
it,  or  to  share  in  ite  distribution, ;  that,  though  mem- 
bers, they  had  no  ''righte  or  intereste  "  in  toe  company. 
I  admit  that  the  case  I  have  put  is  an  extreme,  toongh 
it  is  not  an  impoasible,  one ;  but  I  think  it  may  well  be 
put  to  test  the  equity  of  the  prindpli  laid  down.  It 
may  be  said  toat  in  toe  case  I  have  put  toe  profite  could 
not  be  payable  accordhig  to  the  amount  paid  up  on  the 
shaiesi  and  that  in  that  case  some  otoer  principle  nwit 
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•be  applied  and  the  amount' sQbecribed,  or  aome  other 
'teat  moat  be  taken.  But  if  thia  be  ao  the  principle  on 
'  which  aaaeta  were  to  be  dlatribnted  would  be  altered— it 
'may  be  in  a  manner  most  detrimental  to  the  ordinarj 
'  eharabolders— aa  soon  as  any  oaIl»  however  email,  waa 
made  on  the  ehatea. 

I  tarn  now  to  the  conslderationa  which  have  led  me 
'  to  the  condnelon  that  the  anrplns  ongbt  to  be  divided 
amongst  the  shareholders  according  to  the  shares  which 
they  hold  in  the  -company. 

The  present  company  haa  been  prosperons,  and  the 
xeftult  of  the  winding  up  is  to  leave  a  considerable  surplus 
of  assets  over  liabilitiea  after  returning  all  the  oapitaL 
But  I  think  we  are  naturally  led  to  inquire  how  the 
different  classes  of  shareholders  would  have  been  dealt 
'  with  if  the  reverse  had  been  the  case,  and  a  loss  had 
resulted.  This  haa  been  the  subject  of  decision.  It 
has  been  held,  and  I  think  rightly,  that  in  sUch  a  case, 

•  where  there  is  no  provision  to  the  contrary  in  the  articles 
'  of  the  company,  tiie  loss  is  not  to  be  borne  in  the  pro« 

portion  in  which  it  has  been  declared  in  the  present 
'  case  that  the  surplus  is  to  be  distributed.    In  the  case 

of  the  AngUtey  CoUiery  Co.,  14  W.  R.  708,  L.  B.  S 
'  £q.  379,  it  was  held  by  Lord  Hatberley  when  Yice- 
'  Ohanoellor,  and  hia  Judgment  was  affirmed  on  appeal— 

14  W.  B.  1004,  L.  B.  1  Oh.  555— that  the  liquidators 

•  were  entitled  to  make  a  call  for  the  purpose  of  adjasting 
'  the  rights  of  tiie  members  so  that  the  losses  should  fall 

equally  on  all,  without  regard  to  the  amount  which  they 
had  paid  up  on  thsir  shares.    And  in  the  case  of  Ex 

•  parte  Maude,  where  some  of  the  shareholders  had  paid 
£20  and  others- £25  a  share,  and  a  surplus  was  left  after 

'discharging    the     liabilities    of    the    company,    the 

•  liquidatora  were  held  to  be  bound  to  pay  out  of  these 
assets  £5  to  each  shareholder  who  had  paid  £25,  before 

'  distributing  the  surplus  rateably%  One  of  the  articles  of 
that  company  provided  that  the  directors  might 
-declare  a  dividend  to  be  paid  to  the  shareholders  in 

•  proportion  to  -the  number  of  their  respective  shares 

•  '^and  the  amount  paid  up  thereon  respectively/'  and 
this  waa  relied  on  as  showing  that  the  loss  ought  to  be 

'proportioned  to  the  amount  paid  up.  Hellish,  L.J., 
however,  said: — '*In  my  opinion  we  cannot  draw  any 
inference  from  article  114  beyond  that  which  it  states, 

'  and  we  cannot  infer  that  the  shareholdera  meant  to  make 

'  such  an  important  alteration  as  that,  in  the  case  of  the 

'  company  being  wound  up,  the  losses  should  be  divided 
in  proportion  to  the  amount  paid  up,  and  not  to  the 

'  amount  subscribed."  And  he  held  that  the  true  view 
of  the  Oompaniea  Act  was  that  the  losses  were  to  be 
borne,  not  in  proportion  to  the  amount  paid  up,  but  to 

'  the  subscribed  capital.  Where  the  articles  are  silent  on 
the  subject,  why  should  a  different  •  rule    prevail    as 

'regards  surplus  assets  f  Where  there  is  no  agreement 
as  to  either  It  would  seem  only  natural  and  equitable 
that  loss  should  be  borne  and  benefits  shared  in  the 

'  same  proportioD.  And  in  my  opinion  this  Is  the  true 
principle  to  apply.    In  the  course  of  the  argument  I 

'put  the  case  of  a  company  being  wound  up,  having  a 
large  asset   of    doubtful  value,  and  not    capable    of 

immediate  realization.  In  such  a  case  it  might  be 
neoeMaiy  or  prudent  to  call  up  -the  unpaid  capital  in 
order  to  discharge  the '  liabilities  of  the  concern,  even 

( though  it  turned  out  that  this   asset  was  more  than 

'•nffident  to  meet  them.  If  the  capital  were  thus  called 
up  the  surplus  would  be  distributed  rateably  amongst 

■^all  the  shareholders ;  whereas,  supposing  the  judgment 

•  under  appeal  to  be  correct,  it  the  aiset  had  been  first 
realized  the  •distribution  amongst  the  two  classes  of 
•bartholders  would  have -been  very  different.  The 
rights  and  interests  of  the  shareholdets  in  the  company 

•  woQld'thutf  be  made  to  depend  on  the  urgency  of  the 
ereditoM  -ar«the  timidity  of  the- liquidators,  a  result 

'-  aeithir  ^satlsfaetory  nor^equitable.  X  observe  that  the 
■ame  oonsideratlon  occurred  to  Mellish,  L.  J.,  in  the  case 


I  have  just  referred  to.  He  said :— "  If  any  other  oaa" 
struction  were  adopted  it  would  make  the  way  in  whVoh 
the  losses  are  borne  depend  upon  the  accident  vhethsr 
the  assets  could  be  immediately  valued,  or  whether  it 
vras  necessary  to  make  a  call  to  pay  the  debts.  II  the 
£5  per  share  had  been  called  up  to  pay  pressing  debtsit 
could  not  be  denied  that  the  assets  when  got  in  would 
be  divided  pro  ra(^— that  is  to  say,  the  loeees  voold  be 
borne  by  shareholders  in  proportion  to  their  sabsoiibad 
capltaL  Here  it  happened  that  the  aesete  wen 
immediately  realized,  or  that  the  creditors  did  net  pras 
for  payment,  so  that  a  call  was  not  necessary  before  ths 
assets  were  divided ;  but  that  accident  ought  not  to  iter 
the  way  in  which  the  assets  are  to  be  divided."  Bonly 
all  this  mppliee  with  equal  force  to  the  profit  resottog 
on  the  winding  up  of  the  undertaking.  The  troth  ii^ 
that  each  member  who  has  subscribed  for  a  £10  disie 
owns  the  same  share  in  the  company  whether  it  be  or 
be  not  paid  up;  and  if  he  is  so  regarded  forthepai* 
pose  of  meeting  losses,  I  cannot  see  that  It  ii  eqdtsblo 
that  he  should  be  otherwise  dealt  with  when  we  an 
considering  to  what  share  of  the  profit  he  isentitlsd* 
When  the  whole  of  the  capital  has  been  returned  both 
dasses  of  shareholders  are  on  the  aame  footing,  eqoifly 
members  and  holding  equal  shares  in  the  oompesy; 
and  it  appears  to  me  that  they  ongbt  to  be  ttested 
as  equaUy  entitled  to  its  proper^.  It  may  be  thittbe 
principle  which  I  recommend  your  lordsblpe  to  idopt 
vrill  not  secure  absolutely  eqaal  or  equitable  trestmeat 
in  all  cases;  but  I  think  that  it  will  In  general attil& 
that  end  more  nearly  than  any  other  which  has  bees 
proposed. 

I  am,  therefore,  of  opinion  that  the  jadgnsnt 
appealed  from  should  be  reversed,  and  that  it  sboold  be 
declared  that  the  balance  of  the  prooeeds  or  sale  ought 
to  be  divided  amongit  the  holders  of  all  the  sham  la 
the  Bridgwater  Navigation  Oo.  (Limited)  In  proportion 
to  the  shares  held  by  them  respectively. 

I  understood  at  the  close  of  the  argument  that  it  hid 
been  agreed  that  the  costs  of  the  appellant  and  the 
respondents,  taxed  aa  between  solicitor  and  client  on  the 
higher  acale,  should  be  paid  out  of  the  assets  of  the 
Bridgwater  Navigation  Oo. 

I  accordingly  move  your  lordships  that  the  jodg- 
ment  appeal^  from  be  reveried,  and  that  tfaedeolaia- 
tion  I  have  just  read  be  made ;  and  tbae  it  befarth« 
declared  that  the  costs  of  the  liquidators  and  of  the 
appellant  and  the  respondentsi  both  in  the  court  below 
and  in  your  lordships'  House,  aa  between  solioltor  sad 
client  upon  the  higher  scale,  may  properly  be  retiUed 
and  paid  by  the  liquidators  out  of  the  assets  of  the 
Bridgwater  Navigation  Oo. 

Lord  FiTSGBaALD.— My  noble  and  learned  friend  who 
has  just  spoken  has,  in  hi«  exhaustive  judgsea^ 
not  only  carefully  given  all  the  facts  and  criticised  and 
disposed  of  the  various  contentions,  but  be  has  slsosx* 
amined  the  case  In  all  its  bearings,  and  fully  and  deailj 
indicated  his  reasons  for  not  adopting  the  deoMooof 
the  Oourt  of  Appeal.  I  concur  in  tne  condasiOB  at 
which  he  has  arrived,  though  I  do  not  find  it  neosnsij 
to  say  that  I  accept  all  his  reasons.  I  an  to^ 
followed  by  a  second  elaborate  speech  from  I^ 
Macnaghten,  the  notes  of  wbiohl  have  read,  and  si  ha 
arrives  at  the  same  result  I  need  not  express  my  eoa- 
currence^a  second  time.  Ooming  between  such  wsightj 
authorities,  I  confidently  anticipate  your  loidihlpi 
sanction  to  my  being  concise. 

The  Bridgwater  Oanal  Oo.  (Lhnlted),  formed  ia  187S, 
•  had  beoome  the  proprietors  of  an  extensive  and  valaabis 
undertaklngi  which  appears,  as  far  aa  we  can  jodg^jP 
have  been  worked  ably  and  profitably  with  anincnii* 
iBg^  burineas  down' to  1880,  when  the  company  deemsdtt 
ei^lent  to  raise  £600,000  lor  thepm:poseof  p^fl>« 
off  a  mortgage  of  the  like  amount,  and  their  flnaasiil 
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plan  appeared  to  be  as  followa:— The  oompany  had 
abeady  called  up  £250,000  of  their  eabeorlbed  capital  ; 
tiiey  made  a  further  (wU  of  £1  a  share,  amonnti&g  to 
£100,000,  and,  in  the  exerdse  of  the  powers  whioh  thej 
nadoubtedl j  had,  thej  passed  a  resolation  calling  into 
existence  their  nnoreated  capital  by  the  creation  of 
30,000  farther  shares  of  £10  each,  to  be  paid  up  in  full 
within  the  two  years  succeeding.  The  terms  and  con- 
ditions on  whioh  the  new  shares  were  to  be  issued  and 
the  new  shareholders  to  be  received  in  respect  of  those 
sbaiee  as  members  of  the  company  are  fully  stated  in 
the  letters  of  allotment :— <'  Allotment  Letter,  dated  27th 
April,  1880.— The  Bridgwater  Navigation  Oo.  (Limited) 
5  per  Cent.  Preference  8hares.^8ir,— I  beg  to  inform 
yon  that;  at  an  extraordinary  general  meeting  of  the 
members  of  the  Bridgwater  KaTigation  Oo.  (Limited), 
held  on  the  27th  April,  1880,  the  following  resolution 
waa  paased  :— That  the  balance  of  the  uncreated  capital 
of  the  company— namely,  £800,000^be  now  created, 
and  that  there  be  issued  30,000  new  shares  of  £10  each 
on  the  following  terms  and  conditiona — namely  :— (1) 
The  new  shares  to  entitle  the  holders  thereof  to  a 
dl^dend  after  the  rate  of  5-  per  cent,  per  annum  upon 
the  amount  for  the  time  being  called  up  thereon,  and 
taking  precedence  of  and  priority  over  all  dividends  and 
clkima  of  the  holders  of  the  ordinary  shares  of  the  com- 
pany. (2)  The  calls  upon  the  new  shares  to  be  payable 
aa  follows :— £1  per  share  on  the  30th  of  June,  1860. 
£1  lOa.  per  share  on  the  3l8t  of  December,  1880. 
£2  10a.  per  share  on  the  30th  of  June,  1881.  £2  10s. 
per  share  on  the  dlst  of  December,  1881.  £2  lOr.  per 
ahare  on  the  30th  of  June,  1882.  (3)  Interest  at  the 
late  of  5  per  cent,  per  annum  to  commence  from  the 
date  when  each  call  becomes  due.  (4)  Any  moneys 
paid  and  received  with  the  content  of  the  directors  in ' 
advance  of  calls  to  bear  interest  at  the  rate  of  4  per 
cent,  per  annum.  That,  in  the  first  instance,  the  new 
ahatea  shall  be  allotted  to  the  holders  of  ordinary  shares 
veglstered  in  the  books  of  the  company  at  this  date  aa 
near  as  maybe  in  the  proportion  of  three  new  shares  for 
ereiy  ten  ordinary  shares.  That  any  new  shares  not 
accepted  by  the  members  to  whom  they  are  allotted 
remain  at  the  disposal  of  the  directors,  to  be  issued  at 
ftuch  times  on  such  terms  and  in  such  manner  as  they 
nay  think  fit  for  the  benefit  of  the  company.  An  allot- 
ment of  your  proportion  of  the  new  shares  is  annexed 


The  subsequent  practice  of  the  company  seems  to  have 
been  to  pay  out  of  profits  to  the  preference  shareholders 
the  preference  dividend  of  £5  per  cent,  and  the  nett 
lesidne  of  the  annual  profits,  after  deducting  all  out- 
goinga  and  providing  for  a  reserve,  was  distributed 
eqnaUy  amongst  the  holders  of  the  original  £10  shares 
on  which  £3  lOe.  only  had  been  paid  up. 

The  next  step  was  the  statute  sale  of  the  whole  under- 
taking to  the  Manchester  8hip  Oanal  Oo. 

It  seems  to  have  been  a  successful  stroke  of  business 
lor  the  Bridgwater  Oo.,  and  probably  was  not  a  losing 
one  to  the  Manchester  Oo.,  a«  they  got  a  property 
necessary  for  the  purpoaea  of  their  great  undertaking, 
imd  got  it  aa  A  going  and  profitable  concern,  with  fair 
prospecta  of  increasing  annual  profits.  The  Bridgewater 
Oo.  aa  a  working  company  having  thus  come  to  an  end, 
a  volnntary  winding  up  was  resorted  to.  The  liquida- 
tofa  paid  off  every  liability,  and  they  further  paid  to  the 
preference  ahareholders  their  whole  capital  with  interest 
at  5  per  cent,  and  to  the  ordinary  shareholders  their 
capital  with  their  share  of  profitr.  The  Bridgwater 
Oo.  ti&us  became  clear  of  every  liability,  and  the  liquida- 
tota  foand  that  there  remained  the  clear  aorplua  of 
£650,000  to  be  distributed  amongst  those  who  had  been 
the  diarebirfdera,  whether  ordinary  or  preference.  The 
q[qestion  la  on  what  principle  is  that  surplus  to  be 
divided? 

The  eaae  eaae  ftrst  before  Hortb,  J.,  and  the  Oourt  of 


Appeal  adopted  hil  decision    North,  J.,  says  :^-"  I  find, 
therefore,  that  the  parties  have  not  entered  into  any  con- « 
tract  as  to  the  mode  of  division  of  tiiia  surplus,  and  tliat 
it  is  to  be  divided  on  equitable  principles.  There  is  little 
direct  authority  to  assist  me  in  the  matter."    I  quite 
concur  so  far  with  the  learned  Judge.    He  adds :  "  But 
the  question  I  have  to  decide  is  not  what  is  a  reasonable  • 
mode,  but  what  is  the  equitable  mode,  of  distributing  the  • 
increment  in  question.    In  my  opinion  the  recent  case 
before  the  Oourt  of  Appeal  of  Sheppard  v.  The  Seinde,  • 
Pufifauh,  and  Delhi  Railway  Co.  is  sO'  like  the  present 
as  not  only  to  assist  me,  but  to  lumish  an  authority  I 
ought  to  follow."    That  case  as  an  authority  on  the* 
present  appeal  has  been  already  disposed  of  by  my 
noble  and  learned  friend.    North,  J.,  then  quotes  a 
passage  from  the  judgment  of    Ootton,  L.J.,  in  the  • 
Scindecase.     **1  think  the  general  law  is,  that  after 
providing  for  the  capital  at  the  credit  of  each  partner 
the  surplus  assets  should  be  distributed  in  the  propor- 
tions in  which  the  capital  has  been  contributed  by  the  • 
partners."    There  is  the  principle  on  which  North,  J^ 
acted  as  the  equitable  mode  of  distributing  the  surplus. 
The  Oourt  of  Appeal  adopted  it. 

I  have  felt  myself  unable  to  act  on  this  supposed  rule 
as  applicable  to  such  an  undertaking  as  the  Bridgwater 
Oanal  Oo.  (Limited),  and  there  is  no  authority  for  doing 
so.  It  may  fit  an  ordinary  common  law  partnership,  but, 
when  applied  to  an  association  such  aa  is  now  before  us, 
it  works  out  inequality  and  injustice,  and  not  equity.. 
The  error  seems  to  me  in  supposing  that  there  is  an 
exact  analogy  between  an  ordinary  commercial  partner- 
ship and  a  statutable  undertaking  called  into  existence 
under  the  Joint-Stock  Oompanies  Acts  and  regulated  by 
the  statute  and  its  own  memorandum  of  association  and 
articles.  There  may  be  likeness  in  some  particulars,  but 
there  is  no  real  analogy. 

Then,  what  rule  is  to  guide  this  distribution  P  There 
is,  in  my  opinion,  no  contract  to  guide  us  in  the  circum- 
stances which  have  arisen,  and  there  is  nothing  to  be 
found  in  the  memorandum  of  association,  or  in  the 
articles,  or  in  the  statutes,  to  give  us  any  real  help. 
The  resolutions  calling  into  existence  the  preference 
shares  are  equally  a  blank  on  the  subject,  but  I  have  no 
doubt  that  the  able  men  who  then  directed  the  affairs  of 
the  oompany,  if  they  had  foreseen  the  probability  of  a 
surplus  or  winding  up,  would  have  been  the  last  to  agree 
to  give  up  the  lion's  share  to  the  preference  shareholders. 

Then  on  what  rule  or  principle  are  we  to  proceed  P  I 
concur  in  what  my  noble  and  learned  friend  has  adopted 
as  the  equitable  principle  to  be  acted  on.  There  is  a 
clear  stagn  to  act  on.  The  shareholders  have  been  all 
reduced  to  one  common  level.  Each  shareholder  of  a 
share  represents  a  former  share  in  the  company,  and  we 
have  some  authority  that  between  the  several  classes  of 
shareholders  each  represents  £10  In  the  subscribed 
capital  of  the  company,  and  that  for  the  present  purpose 
and  in  this  particular  case  it  matters  not  whether  the 
£10  had  been  actually  paid  up  in  full  or  subecribed  for 
and  partially  paid. 

We  have  some  authority  for  this  in  the  Oakbank  Oo,- 
V.  Grum,  which,  though  not  an  authority  in  point,  at 
least  imports  that  the  proper  interpretation  of  **  share  " 
is  the  shitreholder's  proportion  in  the  subscribed  capital 
of  the  company  whidi  appears  in  his  name  on  the 
register  of  shareholders. 

I  am  clearly  of  opinion  that  the  only  equitable  prin-« 
oiple  to  be  acted  on  in  this  case  is  that  of  equality.  That 
is  an  equitable  principle^  and  in  giving  effect  to  that  rule 
each  and  every  shareholder  should  receive  in  respect  of 
his  Ahare  an  equal  proportion  of  ttiis  surplus. 

Lord  MAarAGHTSH. — ^The  question  involved  In  this 
appeal  appears  to  be  novel.  No  direct  authority  on  the 
point  waa  cited.  Nor  am  I  aware  of  any,  except  « 
decision  of  Stirling,  J.,  In  re  London  and  Brighton 
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BtoekBxchangf  (Xim^M),  ISIh  of  Aognst,  1887,  which 
is  only  to  be  found  in  the  Timei  reports  (4  Times  L.  R. 
2).  The  case  of  The  Scinde  BaUway  Co.,  which  wu 
treated  ae  an  authority  in  the  oourte  below,  haa  ainee 
been  reviewed  in  thia  House,  and  in  affirming  the 
decision  of  the  Oonrt  of  Appeal  every  one  of  the  noble 
and  learned  Lords  who  addressed  the  House  relied 
simply  and  solely  on  the  special  circumstances  of  the 


The  question  before  your  lordships  is  this :— In  the 
liquidation  of  a  company  limited  by  shares,  what  is  the 
proper  mode  of  distributing  assets  not  required  for 
payment  of  debts  and  liabilities,  or  for  the  coats  of  the 
winding  up,  or  for  the  adjostraent  of  the  rights  of  the 
contributories  amongst  themselves,  so  far,  at  any  rate, 
as  such  rights  have  hitherto  been  understood  and 
leeognlzed  P  As  incidental  to  that  qneetioc  your  lord- 
ahips  have  to  consider  whether  the  mode  of  distribution 
can  be  in  any  way  affected  by  one  or  more  of  the 
following  circumstances :  (1)  That  the  shares  of  the 
oompany  were  paid  up  unequally,  some  being  folly 
paid  up,  otbera  being  paid  up  only  in  part.  (2)  That 
the  fully  paid-up  shares  were  issued  separately  as 
preference  shares,  carrying  a  preferential  di? idend  of  fl?e 
per  cent,  without  any  further  right  to  participate  in  the 
piofits  of  the  business.  (8)  lliat  by  the  regulations  of 
the  company  dividends  on  the  company's  shares  were 
payable  in  proportion  to  the  amounts  paid  up  thereon. 

The  answer,  as  it  seems  to  me,  muft  depend  on  the 
principles  applicable  to  companies  limited  by  shares, 
and  on  the  provisions  contained  in  the  Companies  Act, 
1862.  It  is,  perhaps,  rather  beside  the  mark  to  discuss 
the  general  doctrines  of  partnership,  and  to  examine 
paiticular  cases  of  partnership  contracts.  The  scheme 
of  the  Act  and  the  directions  to  be  found  there  are,  I 
think,  a  safer  guide  than  any  analogies  can  be. 
•  E?ery  person  who  becomes  a  member  of  a  company 
limited  by  shares  of  equal  amount  becomes  entitled  to  a 
proportionate  part  in  the  capital  of  the  company,  and, 
unless  it  be  otherwise  provided  by  the  regulations  of 
the  company,  entitled,  as  a  necessary  consequence,  to 
the  same  proportionate  part  in  all  the  property  of  the 
company,  including  its  uncalled  capital.  He  ia  liable 
in  respect  of  all  moneys  unpaid  on  hie  shares  to  pay  up 
every  call  that  is  duly  made  upon  him.  But  he  doea 
not  by  such  payment  acquire  any  farther  or  other 
interest  in  the  capital  of  the  company.  His  share  in 
the  capital  is  Just  what  it  waa  before.  Hia  liability  to 
the  company  is  diminished  by  the  amount  paid.  Hia 
contribution  ia  merged  in  the  common  fund.  And  that 
is  all. 

When  the  company  is  wound  up,  new  rights  and 
liabilities  arise.  The  power  of  the  directors  to  make 
calla  is  at  an  end ;  but  every  present  member,  so  far  as 
his  shares  are  unpaid,  is  liable,  to  contribute  to  the 
assets  of  the  company  to  an  amount  sufficient  for  the 
payment  of  its  debts  and  liabilities,  the  costs  of  winding 
up,  and  such  sums  as  may  be  required  for  the 
adjustment  of  the  rights  of  the  contributories  amongst 
themselves. 

In  the  case  of  compulsory  winding  up  the  Act  says, 
in  section  109,  that  *«  the  oonrt  shall  adjust  the  rights 
of  the  oontributories  amongst  themselves,  and  distri- 
bute any  surplus  that  remains  amongst  the  parties 
entitled  thereto." 

In  the  case  of  voluntary  winding  up  the  langnage  is 
not  quite  the  same,  and  the  direetions  are  rather  more 
esplicit ;  not  that  there  can  be  any  difference  as  to  the 
proper  mode  of  distiiboting  assets  in  the  two  cases ;  no 
one  has  suggested  that.  A  sufficient  reason  for  the 
difference  of  language  ia,  I  think,  to  be  found  in  the 
oisoumstanoe  thst  while  the  privilege  of  voluntary 
liquidation  la  confined  to  oompanies  under  the  Act,  any 
partnership  or  association  eondsting  of  more  than  seven 
members  may  be  wound  up  oompulsorily.    To  meet 


every  oase  of  compulsory  liquidation  it  was  neesanij 
to  use  the  most  general  language.  Besides,  it  is  ohvkms 
that  specific  directions  useful  aod  proper  foi  the 
guidance  of  voluntary  liquidation  are  not  so  reqmdts 
when  the  liquidation  in  under  the  court.  As  Lord 
Cairns  pointa  out  in  Wehh  v.  Whiffen,  L.  B.  5  H.  L. 
711,  **  it  was  naturally  thought  important  in  the  esss  o( 
voluntary  windings  up  to  make  specifio  provisioiiB  sod 
to  give  speoiflo  directions  as  to  matters  which  were 
supposed  to  be  so  plain  and  ao  necessarily  coDseqtieatial 
upon  the  general  scheme  of  the  Act  that  iu  a  windbg 
up  ander  an  order  of  the  court  it  was  not  thought 
necessary  to  gi?e  express  directions  upon  these  msttsn 
of  detail."  I  cannot,  therefore,  agree  with  Cotton,  Li., 
that  sections  109  and  183  are  to  be  read  together,  vith 
the  result  that  the  more  general  language  of  section  109 
is  to  neutralize  or  obscure  the  prind  facU  meaoingof 
the  more  speoiflo  directions  given  in  the  oase  of  a  fduk* 
tary  winding  up. 

The  consequences  that  are  to  ensue  upon  the  fdnn- 
tary  winding  up  of  the  company  are  to  be  foond  b 
section  133.  It  is  there  provided  :— '*  The  property  of 
the  company  shall  be  applied  in  satisfaction  o(  its  Us* 
bllitiea  pari  pasBu,  and,  subject  thereto,  shall,  anlM 
it  be  otherwise  pro? ided  by  the  regulations  o(  the  qob- 
pany,  be  distributed  amongst  the  members  according  to 
their  rights  and  interests  in  the  company.*'  Then  As 
section  goes  into  details  as  to  the  powers  of  ths 
liquidators,  and  ends  by  saying  that  **  the  liqntdstns 
shall  pay  the  debts  of  the  company  and  adjost  tiis 
rights  of  the  oontributories  amongst  themselTss." 

Now,  in  the  caso  of  members  of  a  company  limited  bj 
shares,  what  are  ''their  rights  and  interests  in  ths 
company"  in  the  absence  of  any  special  regnlstioo, 
and  what  are  the  rights  of  the  contributories  aoioBgit 
themselves  which  have  to  be  adjaated  iu  thewfaidiBg 
upf 

Amongst  the  rights  to  be  adjusted   the  most  impoit- 
ant  are  those  which  arise  when  there  is  a  difEeisaos 
between  shareholders  in  the  amount  of  calls  paid  ia 
respect  of  their  shares.    Before  winding  up  no  soeh 
righta  exist ;   whatever   has  been  paid  by  the  ihsis* 
holders  of  one  issue  in  excess  of  the  oontribntioBB  of 
their  fellow  shareholders  of  a  different  issue  must  hsie 
been  paid  in  pursuance  of  calls  duly  made,  or  ia  aoooid- 
ance  with  the  conditions  under  which  the  shares  vtf» 
held.     While  the   company  ia   a  going    concern  ao 
capital  can   be  retorned  to  the    shareholders,  eioqit 
under  the  statutory  provisions  in  that  behalf.    There  is 
therefore,  during  that  period  no  ground  for  complaiat, 
no  room  for  equitiea  arising  out  of  unequal  contriini" 
tions.     In  the  case  of  winding  up  everything  is  cbangsd 
The  assets  have,  to  be  distributed.     The  rights  aiisiBg 
from  unequal  contributions  on  aharea  of  equal  amonats 
must  be  adjusted,  aod  the  property  of  the  company,  in* 
eluding  ita  uncalled  capital  not  required  to  aatisfy  piioff 
claims,  muat  be  applied  for  that  purpose.    Bat  when 
those  righta  are  adjusted,  when  the  capital  is  equaUssd, 
what  equity  founded  on  inequality  of  oontribntioa  caa 
possibly  remain  P    The  rights  and  intereeta  of  the  osn- 
tributoriea  in  the  company  must,   then,  be  aimplj  ia 
proportion    to    their    shares.     This    was  the  view  of 
Stirling,  J.,  in  the  case  I  have  referred  to.    Tout  lord- 
ships,  however,  were  reminded  more  than  once  thai 
**  the  Act  does  not  say  so."    You  were  told  that  if  that 
had  been  the  meaning  of  the  Legislature  nothing  vonld 
have  been  more  easy  than  to  have  aaid  ao  ia  ao  many 
words.    It  is  easy,  no  doubt,  to  make  a  alip.    Bat  I 
ahould  have  been  rather  surprised  if  the  framen  of  tUs 
Act,  which  is  a  model  of  careful  and  accurate  draftia^ 
had  forgotten  that  the  provisiona  for  voluntary  liquida- 
tion apply  to  aome  companiea  which  have  not  a  capital 
divided  into  ahares. 

The  ordinary  shareholden  'say  that  tbe  prefefsMS 
ahareholders  are  entitled  to  a  return  of  their  capital. 
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vfth  ftf«  per  oent.  inteiert  up  to  the  day  of  payment, 
nd  to  aotliioi^  mow*  That  is  treating  them  aa  if  they 
weia  debentnre-holden,  liaUe  to  be  paid  off  at  a 
aomentfa  notioe.  Then  they  say  that  at  the  ntnoat 
the  pieferenoe  abaraholdere  are  only  entitled  to  the 
«^ttal  faltie  of  a  perpetual  annnity  of  Ave  per  oent. 
npon  the  amonnte  piedd  up  by  them.  That  is  treating 
aa  if  they  were  holders  of  irredeemable  deben-^ 
But  th^  are  not  debentnre-holden  at  all.  For 
«aon  or  other  the  company  iuTited  them  to  come 
In  aa  ahareholders»  and  they  .moat  be  treated  aa  baring 
aU  tho  righta  of  ahaieholden,  except  eo  far  aa  they 
renoanoed  tfaoee  rights  on  their  admission  to  the  oom- 
pany.  There  was  an  express  bargdn  made  as  to  their 
lights  in  respect  of  profits  arising  from  the  business  of 
the  oonipany.  Bot  there  was  no  bargain— no  profision 
ef  any.  sort — aiEecting  their  rights  as  shareholders  in 
the  capital  of  the  company. 

Then  the  preference  shareholders  say  to  the 
ordinary  shareholders  :^"  We  hare  paid  up  the  whole 
of  tho  amount  due  on  oar  shares ;  you  hare  paid  but  a 
fnction  on  yours.  The  prosperity  of  a  company  retolts 
from  Its  paid-up  capital ;  distribution  must  be  in  pro- 
portion to  oontribution.  The  surplus  assets  must  be 
divided  in  proportion  to  the  amounts  paid  up  on  the 
riiares."  That  seems  to  me  to  be  ignoring  altogether 
the  damentary  principles  applicable  to  Joint-stock  com- 
paalea  of  this  description.  I  think  it  rather  U&ds  to 
aonfnsion  to  speak  of  the  asssts  which  are  tua  subject 
of  this  application  as  **  surplus  assets/'  as  if  they  were 
aA  accretion  or  addition  to  the  capital  of  the  company 
ct^hU  of  being  distinguished  from  it  and  open  to 
different  considerations.  They  are  part  and  parcel  of 
the  property  of  the  company;  part  and  parcel  of 
the  joint-stock  or  common  fund  which  at  the  date  of 
the  winding  up  represented  the  capital  of  the  company. 
It  is  through  their  shares  in  the  capital,  and  through 
their  ahares  alone,  that  members  of  a  company  limited 
by  ahares  become  entitled  to  participate  in  the  property 
id  the  company.  The  shares  in  this  company  were  all 
of  the  same  amount.  Erery  contributory  who  held  a 
pveferenoe  share  at  the  date  of  the  winding  up  must 
iiaro  taken  that  share  and  must  have  held  it  on  the 
tetma  of  paying  up  all  calls  duly  made  upon  him  in 
lespeet  thereof.  In  paying  up  his  share  in  full  he  has 
done  no  more  than  he  contracted  to  do  ;  why  should  he 
haro  more  than  he  bargained  for  P  Erery  contributory 
•who  waa  the  holder  of  an  ordinary  share  at  the  date  of 
the  winding  up  took  his  share  and  held  it  on  similar 
tnma.  He  has  done  all  he  contracted  to  do  ;  why 
•honld  he  hare  less  than  his  bargain  f  When  the 
preference  shareholders  and  the  ordinary  shareholders 
mo  once  placed  on  exaotiy  the  same  footing  in  regard  to 
the  amounts  paid  up  npon  their  shares,  what  is  there  to 
•Her.  rights  which  were  the  subject  of  express  con- 

•  Observe  how  unreasonable  this  eontention  on  the  part 
of  the  preference  shareholders  is.  They  do  not  propose 
to  onmvel  the  accounts  of  the  compaay  or  to  inquire  bow 
long  tho  company  had  the  benefit  of  the  contributions 
from  eaeh  of  the  two  classes  of  shareholders,  or  what 
vse  the  position  of  the  company  when  those  contribu- 
tiona  were  made.  It  may  be  that  the  founders  of  the 
eoBspany  made  a  lucky  hit  at  the  outset.  Gh>od 
■MDMgement  may  have  had  something  to  do.  with  the 
aneoeas  of  the  company.  And,  after  all,  something  may 
peoEbapa  be  pot  down  to  the  fact  that  the  Ship  Oanal 
06»  waa  foraed  to  buy  a  property  which  lay  directiy  in 
the  tcaok  of  its  undertaking.  The  preference  share* 
Jwlders  diseard  all  these  considerations.  They  take  the 
4ate  of  the  winding  up  as  the  date  which  governs  the 
d^tsof  the  ahareholders  in  the  distribution  of  what 
ibcjcall  anrplns  assets.  They  say: — "Our  payments, 
fbeo»  were  In  exoess  of  the  payments  of  the  ordinary 
gbaraiiolden.^    B«t  that  is  a  mere  accident.    There  was 


a  time,  not  very  long  ago,  when  the  contributions  of  the 
ordinary  shareholders  were  in  advanoe  of  those  of  the 
preference  shareholders.  If  the  company  had  gone  on 
they  might  soon  have  been  on  a  level  again.  The  pros- 
perity of  the  company  was  not  due  to  the  contributions 
of  the  preference  shareholders.  They  did  not  come  on 
the  scene  till  Just  before  the  last  act.  It  so  happena 
that  the  very  same  directors'  report  which  records  their 
final  payment  calls  attention  to  the  Ship  Oanal  as  a 
practical  project.  Whein  the  preference  shareholders 
were  invited  to  come  in  the  prosperity  of  the  company 
was  assured.  The  business  was  flouriahiug ;  the  share- 
holders were  receiving  dividends  of  eight  per  cent., 
with  occasional  bonuses;  and  the  directors  were  in  a 
position  to  borrow  at  four  per  cent.  Instead  of  borrow- 
ing the  company  resolved  to  issue  these  preference 
shares,  on  the  condition  that  they  should  be  folly  paid 
up  within  a  limited  time.  As  the  company  chose  to 
admit  Mr.  Bigby's  clients  as  shareholders  they  must 
have  the  rights  of  shareholders ;  but  I  cannot  see  why 
they  should  claim  more. 

Then  it  was  said  on  behalf  of  the  preference  share- 
holders that  the  provision  for  payment  of  dividends 
in  proportion  to  the  amonnts  paid  up  on  the  shares  leada 
to  an  infersKje  that  the  dietribution  of  surplus  assets 
was  to  be  made  in  the  same  proportion.  I  do  not  think 
that  it  leads  to  any  inference  of  the  kind.  It  is  a  very 
common  provision  nowadays,  though  it  is  not  what  you 
find  in  table  A.  And  it  is  a  very  reasonable  provision, 
because,  during  the  continuance  of  the  company,  and 
while  it  is  a  going  concern,  It  prevents  any  sense  of  dis- 
satisfaction on  the  part  of  those  who  have  paid  more 
on  their  shares  than  their  fellow  shareholders  of  a 
different  issue.  But  when  it  has  come  to  an  end  I 
cannot  see  how  it  can  be  used  to  regulate  or  disturb 
rights  with  which  it  had  nothing  to  do  even  while  it  waa 
in  force. 

I  am  therefore  of  opinion  that  the  Judgment  of  the 
Oourt  of  Appeal  must  be  varied,  and  that  it  should  be 
declared  that,  subject  to  the  payment  of  the  costa^ 
charges,  and  expenses  of  the  winding  up,  including  the 
costs  of  all  parties  in  this  application  here  and  in  the 
courts  below,  the  assets  of  the  company  remaining 
undistributed,  other  than  the  reserve  fund,  which  is  not 
the  subject  of  this  application,  ought  to  be  distributed 
among  all  the  shareholders  in  proportion  to  their 
shares. 

Order  appealei/rom  revened,  and  orthr  of  North,  J,^ 
varied  hy  declaring  thai  "  the  balance  0/  the  proceedi  of 
Bale  0/  tJie  eaid  undertakingB  to  the  Manchester  Ship 
Canal  Co,  remaining  after  »ati$faction  of  all  the  debts  and 
liabilities  of  the  Bridgwater  Navigation  Co,  {Limited), 
and  after  adjusting  the  rights  of  the  shareholders  inter  se 
{other  than  their  rights  in  respect  of  the  purcTiase-nioney) 
and  after  payment  of  the  costs  of  the  liquidation  and 
repayment  to  the  shareholders  {both  ordinary  and  prefer^ 
ence)  of  the  capitcU  respectively  paid  on  their  shares 
ought  to  be  divided  amongst  the  holders  of  all  the  shares 
of  the  Bridgvoater  Navigation  Co,  {Limited),  in  pro* 
portion  to  the  shares  held  by  them  respectively  "  ;  subject 
to  this  variation  the  order  of  Northj  «/.,  affirmed; 
ordered  that  the  costs  of  the  liquidators  and  of  the 
appellant  and  respondent  Schofidd  in  this  House  and  in 
the  court  below,  as  between  solicitor  and  client  upon  the 
higher  scale,  may  properly  be  rained  and  paid  by  the 
liquidaiors  out  of  the  Bridgwater  Navigation  Co. 
{Limited);  cause  remiUed  to  tl^  Chancery  Division, 

Solicitors  for  the  appellant,  Cunliffe  A  Davenport,  for 
T,  E,  Sampson,  Liverpool. 

Solioitors  for  Sohofield,  respondent.  Burgess  A  Cozens, 
for  Arthur  BuMey,  lianohester. 

Solicitors  for  the  liquidators,  respondents,  Cunliffe  A 
Davenport,  for  Cingards,  Manchester. 


408 


THE  WEEKLY   REPOBTER.      CAprii5,i89o.i    VoL  XXXVm. 


OOUBT  07  AfPBAL. 


RbG.  V.  GOWPBR. 


OoUBT  OfArIAIw 


OOtttt  of  fBLpptoli 

From  Q.  B.  DW.  Feb.  1,  3. 

BxG.  V.  OowPEB.  (a.) 

County  couH-^Oo$U^Particulara  to  he  aigned  hy  Boli- 
cUor  —  Lithographed  form  —  County  Court  RuXte^ 
1889,  ord.  6,  r.  10,  Appendix, 

Under  ord.  6,  r.  10,  of  the  County  Court  Bulet,  1889, 
read  with  the  Appendix,  in  order  to  entitle  a  plaintiff 
to  the  cosU  of  entering  a  plaint  hy  a  toUcitor,  the  eciicitor 
tnuet  eign  the  partieulare,  and  it  t«  not  iuffldentjor  him 
to  enter  them  on  a  form  which  heare  hit  lithographed 
name. 

So  held  hy  Fry,  L.J.  (Lord  Esher,  M.R.,  dieeenting), 
affirming  the  deeieUm  of  the  Divisional  Oourt  (ante,  p. 
SOT,  24  0.  B.  D.  60), 

Appeal  from  the  deciaion  of  a  divisional  court  (Lord 
Ooleridge,  O.J.,  and  Mathew,  J.),  reported  ante,  p.  207, 
84  Q.  B.  D.  60. 

Upon  the  issue  of  a  summons  in  the  Oroydon  Oonntj 
Oourt  in  an  action  of  Reee  ▼•  Taeedl  a  lithographed 
form  of  copy  of  particulars  was  indorsed,  **  Claim, 
£2  16s.  5d. ;  oourt  fees,  4s ;  solicitor's  costs,  4b.*'  ;  and 
the  name  and  address  of  the  firm  of  solicitors  acting  for 
the  plaintiif  were  lithographed  below  the  iodoreement. 
The  defendant  paid  the  sum  of  £3  Os.  5d.  into  court. 
At  the  hearing  the  registrar  ruled  that  the  plaintifpB 
solicitors  were  not  entitled  to  an  order  for  payment  of 
the  4s»  claimed  as  solicitor's  costs,  on  the  ground  that 
they  had  not  complied  with  the  rules  by  signing  the 
particulars.  The  deputy-Judge  having  upheld  this 
decision,  a  rule  was  obtained  against  him  by  the  plaintifl 
to  show  cause  why  he  should  not  hear  and  determine  the 
matter.    The  Divisional  Court  discharged  the  rule. 

The  plaintifE  appealed. 

By  the  County  Court  Bules,  1889,  ord.  6,  r.  10,  "  the 
aolidtor  of  a  plaintifl  suing  by  a  solicitor  shall  indorse 
on  the  particulars  his  name  or  firm  and  place  of  busi- 
ness, and  shall  state  thereon  where  he  will  accept  ser- 
vice of  proceedings  in  the  action  or  matter  on  behalf  of 
the  plaintifl,  otherwise  the  costs  of  entering  the  plaint 
by  the  solicitor  shall  not  be  allowed." 

In  the  appendix  to  the  rules  there  is  the  following 
provision  as  to  costa  on  the  lower  scale  ;  No.  1, "  Where 
the  particulars  and  copies  are  signed  by  a  solicitor,  and 
the  amount  claimed  exceeds  £2  and  does  not  exceed  £5, 
there  may  be  entered  upon  an  ordinary  oammona  and 
upon  a  default  summons,  4s." 

And  in  the  note  to  the  appendix : — '*  No  other  coats 
are  to  be  allowed  than  the  above  where  the  amount 
claimed  does  not  exceed  £10  unless  the  Judge  certifies 
otherwise." 

Crump,  Q.C.,  and  E,  Lewie  Thomae,  for  the  plaintiff. 

J  elf,  Q.C,  and  Muir  Mackenzie,  tot  the  deputy- Judge* 

The  arguments  used  and  cases  cited  were  the  same  as 
in  the  court  below. 

Lord  EsBBB,  M.B. — ^In  this  case  it  is  proper  to  con- 
sider what  the  intention  and  reason  of  the  rule  in  ques- 
tion were,  and  what  circumstances  it  was  passed  to 
meet.  Does  the  rule  insist  on  actual  handwriting  for 
the  ''signature,"  or  will  a  lithographed  signature 
Buifioe  P  The  object  of  the  rule  no  doubt  was  to  have  the 
name  of  a  solicitor,  or  firm  of  solicitors,  appended  to 
the  particulars  in  order  that  if  any  wrong  was  done  the 
oourt  might  have  an  ofQcer  of  the  oourt  over  whom  It 
bad  a  peculiar  Jnvisdiotion  whom  it  oould  hold  respon- 
sible.    That  seems  to  ma  to  be  the  only  object  of 

(aj)  Beported  by  A.  P.  Fxboxtal  Kbxp,  Esq.,  Barrister- 
at-Law. 


the  rule.  That  being  so,  does  this  litiiogiaphs&foai 
carry  out  or  Interfere  with  that  object  f  It  hai  besn 
urged  that  the  lithographed  form  may  be  misnssdhy  ■ 
clerk  of  the  solicitor's  stealing  it  and  filling  it  op  for 
his  own  purposes.  I  cannot  think  such  an  oooimeiMe 
probable,  but  if  he  did  do  so  he  woold  be  liable  to  bs 
punished  for  robbery  and  forgery.  Then  it  is  suggested 
that  soma  bill  collector  who  was  not  an  attome j  st  all 
might  get  hold  of  the  form  and  use  it  for  the  porposBs 
of  extortion.  But  even  supposing  that  he  did  get  lioJd 
of  such  a  form,  he  oould.  not  get  the  money  mtiwat 
coming  to  the  court,  and  it  is  most  improbaUathsttbe 
registrar  would  not  detect  that  he  was  an  unauthariied 
person.  In  my  opinion,  if  a  solicitor  authoriseB  tfas 
filling  up  of  such  a  lithographed  form  as  this,  and  sllows 
it  to  issue,  he  cannot  deny  his  reeponeibility  for  what  it 
contains,  and  the  object  of  the  rule  la  satiifled.  Tbs 
solicitor  intended  the  lithographed  name  to  repreeeat  his 
signature,  and  he  has  issued  it  as  a  signed  stateoMntof 
particulars.  I  cannot  see  why  wo  should  require  any- 
thing more.  Except  the  signing  of  a  will,  there  ii  no 
case  where  the  actual  handwriting  la  necessary,  and 
where  such  a  lithographed  signature  as  this  would  not 
t>e  sufAoient.  It  would  certainly  be  aufflolent  under  the 
Statute  of  Frauds,  and  it  would  be  a  good  signatnre  to  a 
bill  of  exchange.  Then  it  is  argued  that  it  ii  not  a 
signature,  because  it  was  on  the  form  before  it  was  filled 
up.  If  that  argument  is  good,  it  would  be  equally 
forcible  where  the  form  had  been  actually  signed  before 
it  was  filled  up.  I  know  of  no  rule  that  would  go  that 
length.  For  these  reasons  I  am  unable  to  see  why  ve 
should  put  anything  more  than  the  ordinary  bosineM 
meaning  on  the  word  "signed."  To  do  so  would,  in 
my  opinion,  be  pressing  the  language  of  the  role  ondn^y* 
I  therefore  think  that  this  form  of  particulars  teMm 
the  requirements  of  the  rules. 

ExT,  L.  J. — ^I  have  the  misfortune  to  differ  fioin  the 
Master  of  the  Rolls.  I  think  that  the  dedaionof  Oo 
Divisional  Court  was  correct.  We  have  to  deal  with 
matters  of  form,  which  are  regulated  bj  ord.  6,  r.  10,  of 
the  County  Court  Boles,  1889,  and  by  the  appendix  to 
those  rules.  The  rule  providea  that  the  solicitor  ihaU 
indorse  on  the  particulars  his  name  and  addreei,  and 
the  appendix  provides  that  where  the  partionlaii  an 
signed  by  a  solicitor  he  shall  be  entitied  to  osrtsin  leei. 
In  the  present  case  there  is  a  lithographed  form,  vhiflh 
contains  at  the  end  the  lithographed  name  of  the  loli* 
dtors  and  their  place  of  address.  It  is  impossible,  to 
my  mind,  not  to  see  that  this  was  intended  to  conplT 
with  the  rule  requiring  indorsement,  and  was  nfli 
Intended  as  «  signature  at  alL  We  have  no  information 
as  to  the  person  who  filled  up  the  form,  and  wo  am 
asked  to  say  that  the  lithographed  name  at  the  end  is  a 
signature  within  the  requirements  of  the  appendix.  ^ 
my  Judgment  it  is  not.  I  think  that  it  was  intsodsi 
that  there  should  bd  an  actual  aignatore  of  Ai 
particulars  by  the  solicitor.  The  object  of  the  nUfli 
was  to  make  the  solicitor  pledge  hioaself  to  tbs 
accuracy  of  the  particulars.  The  court  has  a  right* 
I  think,  to  require  its  ofllcera  to  intervene  to  that 
extent.  It  is  obvious  that  in  many  cases,  as  in  the  pw- 
sent,  the  particulars  will  be  acted  upon  on  an  g^ 
defended  summons  when  there  la  no  evidence  beioi* 
the  court.  The  registrar  will  then  have  to  rely  ca  tbs 
signature  of  the  solicitor  as  a  guarantee  of  the  ■0^'^'f][ 
of  the  particulars.  A  mere  lithographed  name,whMn 
is  part  of  the  form,  does  not  furnish  any  such  gnsisatss. 
There  is  nothing  to  show  that  the  particulars  have  eoae 
under  the  personal  oogniEance  of  the  solicitor,  <»  ^ 
anyone  directiy  anthoriaed  by  him  to  act  on  his  bsbub 
In  my  opinion  It  would  be  defeating  the  objeot  of  w 
rule  to  hold  otherwise,  especially  sinee,  as  I  have  flV> 
before,  in  my  opinion,  it  was  not  intended  to  beafllgl* 
tnre  at  alL    The  name  is  there  aiio  inhdht-^  i*>>*9 


VoLXXXVUI.      u»»a6,i8«o.]    THE   WEEKLY  BEPORTER. 


409 


High  Goubt. 


Ik  bi  Dalk  ako  Plant  (Lixitbd). 


High  Oovbt. 


tb»  rale  BB  to  indonement.  No  doabt  tho  objeotion  is  a 
ioEiiiil  one,  bnt  the  tqIm  were  passed  to  regulate 
amtters  of  form,  and  I  do  not  tbi^  that  it  would  be 
light  to  select  tbem.  I  agree,  Uierefore,  with  the 
decision  of  the  Diviaionsl  Court,  and  in  mj  opinion  this 
appeal  fails. 

SoUciters  for  the  plaintiif»  Aird  A  Hood. 

Solidtors  for  the  deputy-judge,  Carter  &  Simpion, 


Dec.  19. 


Wsb  <tCoutt  Of  Swtitt. 

Chan.  Di?.  1 
Kay.J.    1 

A  re  Bals  aitd  FLAirr  (Ldoibd).  (a.) 

Can^fon^ — Winding  up — Proof— Salary  of  managing 
diredar^Companies  Act,  1862  (S5  <&  S6  Vid.  e.  89), 
«•  38,  3ub'  section  7 — Debt  due  to  member  of  company 
in  his  eharaeter  of  a  member, 

A  company  was  formed  for  the  purpose  of  buying  and 
carrying  en  a  business  formerly  carried  on  by  the  vendor , 
and  it  wsas  agreed  that  the  vendor  should^fer  a  period  of 
ten  years,  act  as  the  managing  director  of  the  cotnpany. 
The  articles  of  assodation  provided  that  the  vendor 
should  receive  a  fiaoed  annual  salary  as  the  managing 
director,  and  that  every  director  should  be  the  holder  of 
a  certain  number  of  shares.  The  company  having  gone 
hUo  Uqsndaaon  before  the  ten  years  expired,  the  vendor 
daimcd  in  the  winding  up  as  a  creditor  for  a  sum  due 
to  him  for  arrears  of  salary  as  managing  director,  and 
for  a  sum  assessed  as  damages  for  breach  of  the  contract 
to  employ  him  as  such  for  ten  years. 

Held,  thai  these  sums  were  not  due  to  the  daimant  "  in 
his  charader  of  a  member,  by  way  of  dividends,  profits, 
or  otherwise,"  within  the  meaning  of  seeUon  38,  sub-sec- 
tion 7,  of  the  Companies  Ad,  1862,  and  there/ore  that 
he  was  cntaied  to  prove  for  tJiem  in  the  winding  up,  in 
compdiUon  with  the  dher  creditors* 

Adjourned  sammon*. 

This  eompanj  was  formed  for  the  purpose  of  taking 
over  and  oarrying  on  the  business  of  drysalters,  ko,, 
taasarlj  oairied  on  by  James  Dales  and  Samuel  Allen 
Plan^  and  it  was  agreed  that  Dales  and  Plant  were,  for 
the  tem  of  ten  years  from  the  31st  of  March,  1886,  to 
xemsln  as  managing  directors  of  the  company. 

The  aiCielca  of  association  provided  that  Dales  and 
Plant  wen  to  be  the  first  man^ng  direotors  upon  the 
tamis  contained  in  the  agreement ;  that  the  qualifloation 
cf  evwy  director  was  to  be  the  holding  in  his  own 
light  of  not  less  than  ten  shares;  that  the  di- 
lestos  were  to  be  paid  for  their  services  out  of  the 
funds  of  the  company  the  remuneration  following — viz., 
Dalss  and  Plant  each  j6300  per  annum,  end  each  of  the 
ctiwr  directors  such  sum  as  the  company  in  general 
neeting  afaould  from  time  to  time  determine ;  that 
•rety  director  was  to  vacate  his  oifloe  if  he  ceased 
to  be  a  holder  of  at  least  ten  shares  ;  that  Dales 
and  Plant  were  to  be  styled  managing  direotors  and  to 
remafai  on  the  board  so  long  as  they  continued  in  the 
cnployment  of  the  company  under  the  agreement  or 
any  extemion  thereof,  and  the  determination  of  the 
agieemcnt,  or  any  extension  thereof,  was  not  to  InYall- 
date  their  appointment  as  directors. 

Before  the  explication  of  the  ten  years,  an  order  was 
made  for  the  winding  up  of  the  oompanyi  and  in  the 

(a.)  Beported  by  0.  H.  F.  Chustib,  Esq.,  Barrister-at- 
Law.. 


winding  up.  Plant  claimed  to  rank  as  a  creditor  for  {inter, 
alia)  a  sum  of  »118  13s.  4d.  arrears  of  salary  as  manag- 
ing director ;  and  for  damages  for  breach  of  the  agree-, 
meut  to  employ  him  as  managing  director  for  ten  years 
at  a  salary  of  £300  a  year,  and  wbioh  damages  the 
chief  derk  had  found  to  be  £1,500. 

By  section  38,  sub-section  7,  of  the  Oompanies  Actr 
1862,  '*  No  sum  doe  to  any  member  of  a  company  in  his 
character  of  a  member  by  way  of  dividends,  profits,  or. 
otherwise  shall  be  deemed  to  be  a  debt  of  the  oompany 
payable  ta  euoh  member  in  a  case  of  competition  between, 
himself  and  any  other  creditor  not  being  a  member  of 
the  oompany." 

Chadwyck  HtaUy,  in  support  of  the  summons.— 
Section  38,  sub-section  7,  of  the  Oompanies  Act,  1862, 
does  not  apply  here.  It  was  held  in  In  re  Leicester  Olub' 
and  County  Racecourse  Co.f  Ex  parte  Cannon,  3i  W.  B. 
ii,  30  Ch.  D.  629,  that  a  director's  unpaid  fees  were 
debts  due  to  him  in  his  character  of  member,  and  to  be 
postponed  to  outside  creditors,  but  that  case  was  based 
OD  Duntton  v.  Imperial  Gas  Light  and  Coke  Co,,  8 
B.  &  Ad.  125,  which  was  a  very  peculiar  case,  and  a 
ground  of  the  decision  was  that  the  payments  were  in 
the  nature  of  gratuities.  Section  38,  sub-section  7, 
could  not  hare  been  intended  to  prevent  a  person  who 
entered  into  an  ordinary  contract  to  do  work  for,  or 
supply  goods  to,  a  company,  from  proving  in  competi-, 
tioQ  with  other  creditors  merely  because  he  happened 
to  have  taken  shares  in  the  oompany.  In  this  case  the 
salary  was  remuneration  for  skilled  work  done  for  the 
company  by  the  present  claimant.  The  words  of  the 
sub-section  "dividends,  profits,  or  otherwise"  evidently 
point  to  a  claim  by  a  shareholder  for  sums  due  in 
respect  of  his  shares  by  way  of  dividend,  bonus,  or  the 
like.  It  is  true  that  in  this  case  the  managing  director 
must  necessarily  be  a  shareholder,  but  he  might  have 
remuneration  as  a  director,  which  would  fall  within  the 
sub-section,  and  at  the  same  time  under  a  special  con- 
tract be  entitled  to  special  remuneration  for  extra- 
ordinary work,  as  to  which  he  would  be  in  the  position 
of  an  ordinary  creditor  of  the  company. 

Benshaw,  Q.C,  and  Levdt,  tot  the  liquidator.— This 
claim  clearly  falls  within  the  principle  of  the  decision  in 
the  Ldcester  Club  ease.  The  claimant  was  entitled  to 
this  remuneration  only  iu  his  character  of  a  member. 
The  articles  require  that  the  managing  director  shall 
be  a  director  and  shareholder,  and  he  is  liable  to 
vacate  his  offiloe  if  he  ceases  to  be  a  shareholder.. 
The  case  falls  within  the  words  **  or  otherwise."  Those 
words  do  not  qualify  the  word  "  member,"  but  the  words 
**  sum  due."  If  it  is  of  the  essence  of  the  contract  that 
there  should  be  membership  on  the  part  of  the  person 
contracting  with  the  oompany,  money  due  to  him 
under  the  contract  is  due  to  him  in  his  character  of 
member. 

Kat,  J. — I  do  not  agree  with  the  argument  which 
has  been  addressed  to  me  on  behalf  of  the  liquida- 
tor. This  is  a  very  simple  point,  and,  to  my  mind, 
a  very  dear  one.  Here  is  a  man  appointed 
managing  director.  He  was  so  appointed,  as  appears 
clearly  enough,  because  he  had  special  knowledge 
of  the  business  which  this  company  was  going  to 
carry  on  ;  and  by  the  articles  of  association  he  was  to 
receive  certain  remuneration  for  the  management  of  the 
business  of  the  oompany.  Now  it  is  quite  true  that  a 
director  was  the  only  person  who  could  be  so  appointed, 
and  it  is  true  also,  or  I  assume  it  to  be  the  fact,  that  no 
one  could  be  a  director  who  was  not  a  shareholder.  It 
is  said  that  all  remuneration  agreed  to  be  paid  to  the 
claimant  for  his  special  skill  and  attention  in  managing 
the  business  of  the  company  is  payable  to  him  in  his 
character  of  member.  I  do  not  agree.  Suppose  this 
case  was  that  of  a  solicitor,  a,  man  specially  trained  in  »• 
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peonliar  bnefneM  which  U  of  great  Importenoe  to  the 
obmmaiiitj,  and  that  raoh  aoUoitoT  happened  to  be  a 
member  of  a  oompanj,  and  aent  in  his  UU  of  coeta  for 
bUBineaa  done  for  the  oompanj.  In  the  winding  up  of 
the  company  could  it  be  said  that  the  solicitor  shoold 
not  prove  in  competition  with  the  other  creditors 
because  he  was  a  shareholder  P  ObYiooslj  that  proposi- 
tion could  not  be  maintained  for  a  moment.  It 
was  so  admitted  in  the  argament.  Bat  it  is 
said  that  if  the  artlolef  of  association  provided  that  no 
one  should  be  a  solicitor  to  the  company  unless  he  was 
also  a  shareholder,  then  the  payment  made  to  him 
would  be  a  payment  to  him  in  his  character  of  *member. 
I  do  not  follow  that.  The  payment  to  him  in  respect  of 
his  bill  of  costs  cannot  be  payment  to  him  in  his 
character  of  member,  whether  the  articles  of  association 
do  or  do  not  contein  such  a  profision.  The  payment  in 
either  case  is  to  him  in  his  character  of  solicitor,  and 
not  in  his  character  of  member.  Take  another  case. 
Suppose  a  company  bought  a  million  bricks  from  a 
brickmsker.  If  he  happened  to  be  a  shareholder,  no 
one  could  doubt  that  that  circumstence  would  not  pre- 
Tcnt  him  from  proviog  in  competition  with  the  other 
creditors.  But  suppose  that  the  articles  of  association 
conteined  provisions  that  no  bricks  should  be  bought  of 
any  person  who  was  not  a  shareholder  in  the  company. 
Is,  then,  the  money  paid  as  the  price  of  the  bricks, 
money  due  to  the  vendor  in  his  character  of 
member  P  Oerteinly  not.  It  is  money  due  to  him  in 
bia  character  of  briokmaker  or  brick  seller,  and  the  fact 
that  one  of  the  articles  provided  that  the  company 
should  not  buy  of  anyone  not  a  member  would  not 
make  the  price  of  the  bricks  money  due  to  him  in  his 
character  of  member  any  more  than  it  would  be  if 
there  were  no  such  article. 

Then,  it  is  said,  and  this,  to  my  mind,  Is  the  strongest 
part  of  the  argument,  that  aection  38,  sub-section  7,  of 
the  Companies  Act,  1862,  is  introduced  into  the  Act  of 
Parliament  by  analogy  to  the  partnership  law.  A  debt 
due  to  a  partner  coidd  not  be  proved  in  competition 
with  outside  creditors  where  the  partnership  was  dis- 
solved. That  is  true.  But  the  answer  is  that  a  share- 
holder is  not  a  partner,  and  this  section  doea  not  intro- 
dnoe  all  the  partnership  law  with  respect  to  every 
shareholder.  It  only  introduces— I  daresay  it  may  be 
by  analogy  to  the  law  of  partnerahip— the  particular  pro- 
viaion  which  has  now  to  be  construed.  That  provision 
is  this — (his  lordship  read  the  material  part)  :  What 
does  "  character  of  member  *'  mean  P  The  words  that 
follow  seem  to  me  to  ahow  that  clearly.  The  worda  are 
^'  by  way  of  dividenda  "— that  is,  on  his  shares—**  pro- 
fito" — that,  again,  is  in  respect  of  his  shares— "or  other- 
wise " — the  words  "  or  otherwise  '*  must  mean  something 
analogous  to  dividends  or  profita  on  bia  aharea.  That 
shows  the  meaning.  Dividends  are  due  to  him  in  his 
character  of  member;  profits  are  due  to  him  in  his 
character  of  member ;  there  may  be  aomething  else 
equally  due  to  him  in  bia  character  of  member  which 
this  clause  was  intended  to  include.  To  my  mind  it  is 
dear  that  the  clause  does  not  include  money  due  for 
goods  which  a  member  has  supplied  to  the  company, 
otherwise  it  would  be  so  ezpreaaed.  Nor  can  it  ioolade 
payment  for  partioular  work  which  he  has  special  skill 
in  doing,  and  which  he  has  done  for  the  company.  I 
am  of  opinion  that  this  money,  which  ought  to  have 
been  paid  to  this  claimant  tolely  as  managing  director, 
is  money  for  which  he  may  prove  in  competition  with 
other  creditors.  The  only  case  cited  ia  that  of  In  re 
Leicester  Olub  and  Couniy  Baeeoauree  Oo.,  where  a 
director  claimed  for  fees,  and  the  articles  of  association 
provided  that  "the  remuneration  of  the  directors  for 
their  services  shall  be  such  sum  as  the  company  in 
general  meeting  may  from  time  to  time  determine, 
which  shall  be  divided  amongst  the  directors  in  such 
nanner  as  they  shall  from  time  to  time  think  fit."  It  was 


held  in  that  case  that  the  vemunentioa  came  wltUa  the 
words  "  money  due  to  him  in  his  ohaiaoter  of  Inaabsi.'' 
I  say  nothing  about  that  case  except  that  it  b  sot  ths 
case  now  before  me,  and  it  aeems  to  me  very  plsia  that 
this  is  not  money  due  to  the  claimant  hi  his  disisste 
of  a  member  of  this  company,  and  that  he  iaantltlaitD 
prove  for  it  in  the  winding  up  in  oompetitioa  with  Os 
other  creditors. 

Solicitors,    Bel/rage   A    Co.^  for  Beeoe,  Harru,  k 
Harrie,  Birmingham  ;  Ellit,  Munday,  S  Oo. 


Oban.  Div.  (EekAwich,  \ 
J.,  for  Key,  J.)        J 


]£aniili 


Fasxax  v.  Ooopbb.  (a.) 
Pradiee^ArhUraUan-^Injunctian  to  reOrainproetedmg 
with  arbitration-^  Particulars  of  differentet'-Fetik 
reetdt-^uriedidion — Judioaiure  Act,  1878,  i.  S^ 
«ti(-seefton  9^Arhiiraiion  Act,  188»  (52  A  M  F«.  fc 
49),  a.  IS. 

Partnerehip  artides  provided  thai,  in  com  oaf  ^tk 
ehofdd  ariet  between  the  three  partnere  rdatiag  to  iM 
partnerehip,  they  ehould  forthwith  each  asaiissto  a 
referee,  and  that  the  referees  ehould  detemUm  cU  tMn 
in  dispute,  or,  in  default  of  agreement,  wWm 
umpire.  Questions  arose,  and  two  of  the  parnoi 
appointed  referees  to  «  setOe  and  determine  aU  «««*5 
disputes,  differencee,  and  matters  that  may  be  ia  ditym 
or  difference  "  between  the  partners.  The  thkd  psHs0' 
objected  that  there  was  no  point  in  dispute  •***•**• 
clause.  He  ashed  for  information  a$  to  ike  efl|fji 
differencee,  and  was  told  that  partieuian  iwtf  » 
furnished  at  the  proper  time.  He  new  moeed  (o  fmm 
his  partner 9  from  proeeeding  with  the  arbOrtdion  /aajlj, 
or  untU  they  had  specified  wha^  disputes  thy  wiikdk 
refer,  or  that  he  might  be  at  liberty  to  reeoke  ike  n*- 
nUision  to  arbitration. 

Held,  that  the  cowrt  had  farUdietion  to  frest  tki 
injunction,  but  that  cm  arbitration  without  payte«wg 
and  without  the  consent  of  the  plainUff  would  he  msr^ 
futile  ;  and  that  that  was  no  ground  for  restraising  (m 
proceedingt. 

Motion.  ^ 

Thia  waa  an  application  by  a  partner  to  rsaftraia  tta 
other  members  of  the  firm  from  proceedhig  *^ J^j 
arbitration,  on  the  ground  that  they  had  nottaUm 
plaintiff  what  pointo  they  wished  to  refer,  and  tkatte 
would  be  seriously  prejudiced  by  the  proceediaga. 

The  partnerahip  articles  were  dated  the  30th  of  Jvu, 
1880,  and  made  between  William  Oooper,  of  the  flnft 
part,  Benjamin  Farrar,  of  the  aeoond  part,  and  Haaiy 
Oooper,  of  the  third  part.  The  S6th  clause  wasii 
follows :— *<  That  in  all  caaes  of  dispute  on  the  nstM 
of  business  adopted  by  the  said  partners,  or  saasf 
them,  or  as  to  any  question  in  relation  ^  ^*  "J^: 
partnerehip,  the  decision  and  instmotiona  ^  ^ 
majority  or  two  members  of  the  said  partnership  muI 
be  final  and  effective,  and  be  bindhig  on  the  V^. 
asaentiDg  to  or  concurring  in  the  said  deeisioa  aid  »• 
atructiona."  The  27th  provided  :— "  That  in  caia  mj 
diapute  ahall  arise  between  the  said  partasr^,  thi* 
exeontors  or  administrators,  either  during  the  ^^"1^ 
anoe  of  the  said  partnership  or  after  the  deteraiaMoa 
thereof,  either  on  the  construction  of  those  F^**"^  * 
the  settlement  of  the  books  and  aooounte  thereof,  or  m 
seUling,  dividing,  or  applying  the  proflte  and  ^oetmts 
the  said  partnership,  or  any  other  matter,  ososSi  • 
thing  relating  to  the  same,  then  and  in  sneh  esse  iw 

(a.)  Beported  by  H.  a  BopaB,  Bsq.,  Banistsr-st-Uw. 
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mM  psrinen,  their  ezeeaton  or  admiatotraton^  shall 
lorthwifh  nominate  three  didnteraeted  peiaoDB,  one  of 
whom  to  be  choeen  by  eeeh  of  the  said  partnen,  which 
aaid  tbfee  peraona  ehall  determine  all  eneh  matters 
aforeeaid  by  their  award  in  writing  under  their  handi| 
aod  in  eaie  rach  referee*  cannot  agree  npon  an  award 
within  thirty  days  next  after  such  reference,  then  the 
same  sball  be  referred  to  and  be  determined  by  snoh 
one  other  ditintereeted  person  as  the  said  referees  shall 
for  that  purpose  appoint  as  umpire  between  them»  who 
shall  determine  the  same  bv  writing  under  his  hand 
within  ten  days  after  he  shall  be  so  appointed  nrnpire, 
and  the  said  partners,  their  ezeentors,  administrators, 
or  assigns,  shall  and  will  abide  by  and  perform  the 
award  which  shall  be  made  by  the  said  referees  or  their 
ssid  ompfre  without  further  suit  or  trouble  whatso- 
ever." By  the  38th  daase  it  was  further  agreed  :— 
"That  this  submission  to  reference  shall  be  made  a 
rule  of  the  Chancery  Birisioo  of  Her  Majesty'^  High 
Oourt  of  Jnstioe  upon  the  applioatiott  of  either  of  the 
said  parties  hereto,  and  erery  award  thereunder  shall 
alao  be  made  such  rule,  and  be  prosecuted  as  a  judg- 
ment of  the  said  court,"  and  that  no  aetion  should  bC 
commenced  by  one  partner  against  another  until  he 
should  haTC  neglected  or  refused  to  appoint  a  referee,  or 
the  time  limited  for  making  an  award  should  have 
expired. 

Questions  arose  between  the  parties  which  the  Ck>opers 
desired  to  refer  to  arbitration.  Farrar,  on  the  other 
hand,  insisted  that  aU  disputes  oould  be  settled  under 
the  S6th  clause. 

On  the  20th  of  February,  1890,  W.  Cooper  and 
H.  Cooper,  by  separate  instramente  in  similar  form, 
appointed  two  arbitrators  "  to  settle  and  determine  all 
5|neation8,  disputes,  difEerenoes,  and  matters  that  may 
be  in  dispute  or  difference  between  myself  and  my  co- 
putseEs,  or  either  of  them,  and  falling  within  the 
provisions  of  the  said  in  part  recited  '*  articles  of 
.partnership. 

Notice  of  the  appointment  was  given  to  the  other 
partners,  stating  the  appointment  "  for  the  purpose  of 
awarding,  ordering,  and  determining  all  diepntes, 
differences,  doubts,  or  questions  which  have  arisen 
between  me  aqd  you  •  •  •  or  either  of  you,  con- 
oeming  the  construction  of  the  said  indenture  of  the 
^Oth  day  of  Jane,  1887,  or  the  settlement  of  the  books 
and  aeeoonts  of  the-siiid  partnership,  or  the  settling, 
dividing,  or  applying  the  profits  and  loises  of  the 
partnership,  or  any  othor  matter,  cause,  or  thing 
relating  to  the  same,  and  for  all  other  purposes,  if  any, 
ior  which  I  am  entitled  to  nominate  an  arbitrator  in 
eonnectlnn  with  the  said  partnership."  The  notice  farther 
ealled  npon  the  other  partners  to  appoint  their  arbi- 
traton.  Farrar'e  solicitors  ssked  what  were  the  points 
it  vraa  wished  to  arbitrate  upon,  and  were  told  that 
when  the  proper  time  arrived  particulars  would  be 
ftunisbed*  He  thereupon  issued  a  writ,  and  now  moved 
''that the  defendants  may  be  restrained  .  .  .  from 
proceeding  with  the  arbitration  oC  which  they  ha?e 
.given  notice  to  the  plaintifE  flnallj,  or  until  they  have 
qMcifled  to  the  plaintiff  what  disputes  and  differences 
have  arisen  which  they  desire  to  have  settled  by  arbi- 
tzatioD,  or  that  the  plaintiff  may  be  at  liberty  to  revoke 
the  submission  to  arbitration  contained  in  the  deed  of 
partnership." 

Marten,  Q.O,^  and  JoMon  SmUh,  for  the  motion. 


r,  Q.0.9  and  B.  Jf.  Braj^,  for  the  defendants. 
— T^M  court  will  not  assume  that  the  arbitrators  will  act 
improperly,  nor  stay  prjceedings,  unless  it  seee  that  in- 
Jnatiee  will  be  ddne.  There  is  no  jurisdiction  to  inter- 
fere: ybrth  London  BtUlway  Co,  v.  Oreai  Northern 
lUsUwag  Co^  31  W.  B.  490,  11  Q.  B.  D.  30. 

MarUn,  O.C.,in  reply.— That  case  applies  only  to  pro. 


oeedings  under  the  Lands  dansee  Consolidatioa  Act: 
London  and  BloAwaU  BaUumy  Go,  v,  CVost,  3i  W.  B* 
SOI,  31  Cb.  D.  354.  The  oourt  has  Jurisdiction  to  stay 
proceedings  in  the  arbitration:  MauneeU  v.  Midlamdp 
Great  (Fcsfsm,  <fte.,  Cb.,  11  W.  B.  768,  1  H.  ft  M.  130; 
Pierey  v.  Young,  38  W.  B.  845, 14  Oh.  D.  300 ;  Mglno 
V.  Diekmeon,  Goo,  Cooper,  195  ;  Beddow  v.  Beddow^  86 
W.  B.  570,  9  Ch.  D.  89 ;  ffedUy  v.  Batn,  38  W.  B. 
365,  13  Oh.  D.  498;  Arbitration  Act,  1889,  s.  13; 
Bussell  on  Arbitrations^  6th  ed.,  p.  459, 

KmuwioH,  J.— There  is  no  desire  on  my  part  to 
interfere  With  the  domestic  tribunal  of  arbitration  in 
partnership  cases.  Many  judges  have  expressed  their 
entire  approval  of  that  course,  and  business  men  often 
prefer  to  refer  disputes  to  arbitration,  and  especially 
cases  which  cannot  be  conveniently  decided  m  court 
Therefore,  nothing  that  I  say  must  be  considered  as  a 
wish  on  my  part  to  interfere  with  arbitrations,  but  it 
seems  to  me  that  the  first  principle  of  arbitration  is  that, 
having  secured  a  competent  man  intending  to  do  his 
duty  honestly,  you  must  lay  before  him  the  points  to  be 
decided,  and  unless  these  points  are  laid  before  him  by 
all  the  parties  it  is  impossible  for  him  to  gi?e  a  decision. 
In  the  present  state  of  affairs  I  am  reluctant  to  indicate 
any  opinion  upon  the  construction  oC  the  articles,  but 
clauses  26  and  87  are  wholly  different  in  language  and 
in  intention.  Whether  there  are  any  disputes  within 
the  86th  dsnse  is  not  now  in  question,  although  the 
alBdarits  show  that  some  of  the  parties  think  there  are. 
The  words  of  clause  27  are  not  quite  in  common  fo^m, 
and  may  require  close  consider  ition,  but  that  will  be  for 
determinstion  hereafter.  The  defendants  have  not  con- 
descended to  tell  the  plaintiff  what  they  require  to  refer 
to  arbitration.  In  a  curt  letter  of  the  25th  of  February 
they  say :  *'  You  appoint  an  arbitrator  and  then  we  will 
tell  you  what  we  are  going  to  refer/'  The  plaintiff  says 
he  wants  to  know  what  is  to  be  referred  before  making 
the  appointment.  His  selection  of  a  referee  will  depend 
on  the  subject-matter  to  be  referred.  If  it  is  a  question 
of  construction  he  may  desire  to  appoint  a  lawyer,  if  it 
is  a  question  of  book-keeping  and  accounts  he  may  prefer 
an  accountant.  The  conduct  of  the  defendants  pots  him  in 
an  extremely  unfair  position.  The  only  result  of  an 
arbitration  without  settling  the  particulars  beforehand 
will  be  to  get  an  award  which  cannot  be  enforced  or 
have  any  practical  effect.  The  question  how  the  costs 
are  to  be  borne  may  give  rise  to  difllcuUies.  Therefore, 
no  arbitration  without  the  consent  of  the  plaintiff  can  be 
binding  on  him  or  be  of  any  legal,  practical  value.  But 
does  it  follow  that  £  must  restrain  these  proceedings  of 
the  defendants  P 

I  entirely  adopt  what  was  said  by  Lindley,  L.J.,  in 
London  and  BlaikwM  Railway  Oo.  v.  Oro9§,  referring 
to  North  London  Railway  Oo,  v.  Great  Northern  Rail" 
way  Co,  He  says : — **  The  case  does  not  decide  that  in 
no  case  is  it  right  to  restain  persons  from  proceeding  to 
arbitration ;  there  are  cases  in  which  it  is  quite  right  to 
do  so."  Mr.  Marten  has  cited  other  cases  to  the  same 
effect.  Lindley,  L.J.,  does  not  say,  and  I  do  not  say, 
in  what  cases  it  is  right  to  restrain  them.  I  do  not  think 
there  would  be  anything  to  prevent  my  restraining  the 
defendants  in  a  qoee  where  £  saw  that  injustice  would 
result  from  the  arlvitration ;  but  where  £  do  not  see  that^ 
but  only,  as  in  this  case,  thst  futile  proceedings  are  likely 
to  result,  I  do  not  think  it  necessary  to  grant  an  injuno* 
tion.  I  remember  a  case  before  the  late  Master  of  the 
Bolls  in  which  I  was  for  the  plaintifE.  An  application 
was  made  to  restrain  directors  from  passing  certain 
resolntions  with  reference  to  preference  shares,  and  it 
was  stated  that  the  resolntions,  if  passed,  would  be  use- 
less. The  Master  of  the  Bolls  asked  «hy  he  should 
interfere ;  they  could  pass  any  resolutions  they  thought 
fit.  Those  resolutions,  if  the  plaintiff  was  tight,  would 
not  bind  him ;  they  would  be  mere  waste  paper,    H# 


412 


THE  WEEKLY   KEPOBTEB.    [AprtMsooo     Vol.  XXXVm. 


HlOB  OOUST. 


Ik  bs  MAmwASiifo.— Moboav  v.  Hutohhib. 


High  Covn, 


had  no  right  to  interfere,  and  he  refused  the  in]anotiun 
on  that  ground. 

In  my  opinion  I  ought  to  refuse  to  interfere  in  this 
case  on  the  same  ground.  I  do  not  think  that  these 
proceedings  would  have  an  j  binding  authority  or  could 
be  enforced  against  the  plaintiff,  tiiej  would  be  futile, 
and,  that  beiug  so,  I  simply  make  no  order  on  the 
motion.  The  plaintiff  has  been  proToked  into  coming 
here,  and  the  costs  ^U  be  costs  in  the  action. 

Solicitors,  Wol/eratan  A  Avery  ;  Berber^  Nidd, 


Chan.  Di7.  I  t««   11 

Kekewioh.J.}  Jan.  11. 

In  r$  'MAmwAsnfQ. 
Cbawfosd  V,  EoYAL  Infibmabt.  (a,) 

Executor — Renunciation  of  probate  by  one  executor'^ 
Power  of  Beledion  of  beneJMarie$m 

A  Uitator  by  his  will  appointed  three  penani  his 
executoTi,  and  gave  tJie  ruuiue  of  hie  eetate  to  certain 
charitable  inetitutione  named  in  hie  wtU,  or  such  othere 
*'  a$  my  executon  herein  named "  might  appoint.  One 
of  the  exeeutore  renounced  probate. 

Eeldf  that  the  renunciation  of  the  office  of  executor  did 
not  operate  to  prevent  Mm  claiming  the  right  of  joining 
vfith  the  continuing  executors  in  eelecting  tTie  charitable 
inetitutione  to  ahare  in  the  reeidue, 

Keatea  v.  Burton,  14  Vee.  484,  not  foUoufed. 

Further  consideration. 

J.  K  Mainwaring,  by  his  will,  dated  October  12, 
1877,  after  bequeathing  certain  legacies,  gave  *'  to  my 
executors  herein  named  the  sum  of  fifty  pounds  each, 
for  the  trouble  they  may  haTC  in  the  execution  of  this 
my  will,  and  also  to  mark  my  friendship  and  regard  for 
them."  The  will  then  proceeded : — "  I  hereby  appoint 
J.  D.  Orawfozd,  J.  Forshaw,  and  William  Jones  execu- 
tors of  this  my  will,"  and  after  glTing  Tarions  charit- 
able legacies,  the  will  contained  the  following  gift : — 
"  The  residue  of  my  estate  I  leaTc  and  bequeath  to.  the 
aboTC-named  charitable  institutions,  or  such  others  or 
additional  as  my  exMutors  herein  named  may  select, 
to  be  dif  ided  in  such  proportions  as  they  may  approTc 
of." 

One  of  the  executors,  J.  Forshaw,  named  in  the  will 
xenonnced  probate,  but  claimed,  notwithstanding,  to  take 
part  in  the  selection  of  the  charitable  institutions  to 
ahare  in  the  testator's  residuary  estate,  and  the  case  was 
now  brought  on  to  decide  whether  he  had  a  right  to  do 
00. 

NeviUCf  Q,C.9  and  Orawfcrd^  for  the  plaintiffs, 
the  coDtinuing  executors. — ^The  question  in  whether  this  i 
is  a  right  of  diTision  given  to  the  persons  who  may 
happen  to  be  executors,  or  a  right  personal  to  the 
particular  executors  named  in  the  will  and  not  attached 
to  the  office.  This  power  of  distribution  is  part  of  the 
administration  of  the  testator's  property,  and  once  the 
character  of  executor  is  put  off  this  power  goes  with 
it.  The  will,  in  fact.  Imposes  the  condition  of  the 
existence  of  a  specific  character,  before  the  power  can  b<« 
exercised.  Keates  ▼.  Burton^  14  Yes.  434,  is  a  case  in 
point.  There  a  power  of  control  over  a  certain  interest 
was  given  to  executors,  who  renounced,  and  it  was  held 
the  interest  became  accordingly  absolute.  As  one 
executor  has  renounced  he  cannot  exercise  the  power, 
[Ebxbwioh,  J. — ^It  is  a  recognised  practice  that  a  person 
made  trustee  and  executor  can  renounce  the  latter  office, 
and  yet  retain  the  former  character.]  But  here  he 
would  be  at  once  executor  and  not  executor. 

Warmingtan,  Q.C.,  and  P,  0,  Lawrence,  tot  Forshaw. 
(a.)  Reported  by  J.  W.  Guia,  Esq.,  Barrister-at-Law. 


—It  has  been  held  in  this  case  that  Forshaw  is  eatitled' 
to  his  legacy,  even  though  he  haa  renounced  the  czecafeor- ' 
ship;  he  was  named  in  the  will,  not  merely  si  sa 
executor,  but  for  other  purposes,  and  he  may,  U  he 
likes,  decline  either  part  of  the  duties  named.  Keata 
T.  Burton  is  not  really  reported  on  the  point  of  the 
executor's  renunciation,  but  on  the  constructbn  of  the 
will. 

Neville,  Q.C.,  in  reply. — ^The  claimant  in  Keatei  ?. 
Burton  was  the  assignee  of  Ghristie,  and  it  had  then  t^: 
be  decided  whether  the  power  of  limiting  the  iatsiest 
could  be  exercised,  and  it  was  decided  it  could  not.  In 
this  will  this  pawer  is  given  to  them  as  executors,  sad  if 
any  one  of  them  diresta  himself  of  that  cbaraotei  be 
cannot  join  in  the  selection. 

KsKiwiOH,  J. — ^If  I  thought  Keatee  ▼.  BuHon  isslly 
decided  the  question  I  should  follow  it,  but  it  docs 
not  appear  to  me  to  do  so.  Ko  donbt,  in  dedding 
other  points,  the  Judge  in  that  case  states  that  tbs 
power  there  giren  to  the  executors  could  not  be* 
exercised.  But  that  was  merely  stated  as  oos  of  the- 
oircumstaDoes  which  had  taken  place,  and  notfjrtbe- 
purpose  of  making  it  a  r<xtio  decidendi.  Iliii  eiss 
must  be  decided  on  the  words  of  the  will,  sad  the 
question  is,  was  this  power  glren  to  the  exeeaton  si 
part  of  their  office.  The  duties  of  an  executor  srs  not 
easy  to  define,  but  directly  you  haTc  a  residne  or  fsnd 
clear  of  debts  and  legacies,  that  immediately  beeosMrs 
trust  fund,  and  then  the  executor  becomes  it  ones  a' 
trustee.  It  seems  to  me  there  is  a  clear  difttiactioa 
between  executor  and  trustee,  and  that  the  ezeroise  U 
this  power  cannot  be  one  of  the  duties  of  the  ezeeotor. 
There  is  certainly  in  this  will  a  gift  of  a  legeey  to  esob 
executor,  but  I  do  not  think  the  motiTe  actuating  thst 
gift  controls  the  latter  clause  whereby  a  power  iigina' 
of  selecting  certain  beneficiaries.  The  last  direotfoa  in 
the  will  is  in  these  terms:— [Bis  lordship  resd  tbs 
clause.]  It  is  suggested  that  the  correct  way  to  nsd 
this  will  is  to  read  in  the  names  of  the  execatofi,  sad 
then  the  mere  renunciation  of  that  ohazaoter  by  oos  of 
them  would  not  affect  the  right  to  exercise  tUi  povw, 
and  that,  I  think,  is  the  correct  Tiew.  Mr.  Foisbsv  wis 
one  of  the  executors  "  herein  named,"  and  I  tblsfc, 
therefore,  he  can  still  exercise  this  power. 

Solicitors  for  the  plaintiiXs,  Miller  A  WUliamm. 

Solicitor  for  the  defendant,  G.  A.  Fonhaw,  UTcrpool 


Q.  B.  Di7.  (Lord  Coleridge,  O.J., )  p^  •• 

and  Lord  Eiher,  li.R.)        J  ' 

MOBGAK  r.  HUTCHDTS.   (a.) 

Matter  and  servant-^mphyere^  ZiabUiiy  Aet^  188G  (4S 

4^  44  Vict.  0.  42),  e.  1,  sub-section  {ly^Defeet  vnt^ 

dition  of  machinery — Bangerous  machinem 

The  fact  of  a  machine  being  dangerous  to  the  werimen 

whose  duty  it  is  to  use  it,  although  it  ieperfeeQ^  sff^ 

for  the  purpose  for  which  it  is  used,  is*^a  i^eet  is  ^ 

condition  of  the  machinery  "  within  section  1,  teb^sttio% 

(1),  of  the  Employer^  Liability  Act,  1880,  wkieh,mke» 

combined  with  negligence  on  the  part  of  the  e^fl^* 

entitles  the  worhnan  to  recover  damage  in  sm  s^R** 

brought  under  that  sub^section. 

Walsh  V.  Whiteley,  86  W.  B.  876,  21  Q.  B.D.frtl, 
explained. 

Appeal  from  the  Bristol  County  Court. 

The  material  facta  were  as  follows: —  _ 

(a.)  Reported  by  T;  E.  Oolquhoitk  Dul,  Esq^  Bsitii»* 
at-Uw. 
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HioH  Covxt. 


HOBOAK  V.  HuTCHixa. 


HlQR  OOORT. 


Tlie  pUintifl  was  a  boj  in  the  emplojinent  of  the  de- 
fendantB  at  their  faotocy.  It  was  hie  duty  to  feed 
a-pxeBBiiig  maohine  with  sheets  of  leather  byplaoiag 
ihem  between  zoUecs  whioh  were  to  press  them.  Gloee 
beside  the  rollers  was  an  arrangement  of  oog  wheels  bj 
-which  the  maohine  was  worked.  There  was  no  fencing 
between  these  oog  wheels  and  the  place  where  the  boy 
worked.  In  attempting  to  straighten  a  piece  of  leather 
.whidh  was  abont  to  be  pressed  1^  the  rollers  his  hand 
slipped  and  was  canght  in  the  oog  wheels,  with  the 
jemlt  that  two  of  his  fingers  were  tsken  off.  No  want 
of  care  on  the  part  of  the  plaintiff  was  alleged. 

The*  action  was  brought  under  section  1,  sub-section 
.<1),  of  the  Employers'  Liability  Act,  1880,  for  personal 
injuries  oansed  by  reason  of  a  defect  in  the  coDdition  of 
the  machinery. 

At  the  trial  the  GoTcrnment  Inspector  of  Factories 
stated  that  the  maohine  would  be  very  dangerous  eyen  to 
fm  adnlt  workman  owing  to  the  oog  wheels  not  being 
lenoed  off ;  that  this  oould  easily  hare  been  done ;  and 
that,  in  the  year  1885,  he  had  pointed  this  out  to  the 
pendants. 

The  jury  found  that  the  machinery  was  defective^  and 
avarded  damages  to  the  plaintiff • 

Tlie  defendants  appealed. 

RadeUffs,  for  the  appeUants. — ^There  was  no  eTidenoe 
of  a  defeofe  in  the  machinery.  A  defect  in  machinery  is 
something  whioh  prerents  it  firom  doing  its  work :  M*  Oiffin 
▼.  P^Omer't  Shipbuilding  Co,,  31  W.  B.  118,  10  Q.  B.  D. 
5.  [Lord  GoLBBiDOE,  G.J.,  referred  to  Heihe  ▼.  SanueU 
ton,  32  W.  B.  595, 12  Q.  B.  D.  30.]  Mere  danger,  how- 
ever great,  does  not  constitute  a  defect:  Walsh  ▼. 
WhitOey. 

Upj0hn,  for  the  respondent. — WaUh  ▼.  WhUeUy  is  in 
my  faToor.     [He  was  stopped  by  the  court.] 

Losd  GoiiBBiDOB,  G.J. — I  am  of  opinion  that  the 
county  oonrt  judge  left  the  right  questions  to  the  jury, 
and  that  there  was  abundant  OYidence  for  them  to  come 
to  the  eondnsion  to  which  they  came.  It  is  always  a 
diffionlt  thing  where  general  words  like  these  are  used  to 
flatpicae  in  words  ^  definition  of  what  cases  come  within 
tern  and  what  do  not.  To  define  the  word  ^  defect "  so 
ae  to  indude  all  poesibie  oases  is  a  thing  which  I  would 
not  attempt.  Still,  by  the  lights  of  common  sense  and 
anthority,  one  may  decide  whether  a  particular  case 
cornea  within  the  words.  Personal  injury  to  a  workman 
ie  aotf  enable  if  it  be  caused  "  by  reason  of  any  defect  in  the 
oonditian  of  the  ways,  works,  machinery,  or  plant  connected 
with  ax  naed  in  the  business  of  the  employer,*'  and  to  that 
statement  of  the  law  must  be  added,  according  to  the 
judgment  of  the  Oourt  of  Appeal  in  WaUh  t.  WhUeleff, 
that  there  must  be  negligence  on  the  part  of  the  employer. 

Now  in  this  case  the  personal  injury  was  caused  by  the 
condition  of  the  machinery  used  in  the  employer's  busi- 
nesB— the  word  **  condition,"  according  to  the  diction- 
ariee,  inolnding  the  surrounding  dxoumstanoes ;  that  is, 
tiie  way  in  which  the  machinery  is  to  be  used;  the  defect 
need  not  be  in  the  mschine  itself.  One  of  the  surround- 
ing  dzeooMtanoes  of  this  maohine  is  that  it  is  to  be  used 
bj  men  and  eren  1^  boys;  it  must  have  human  skill 
iHBOBght  to  bear  upon  it  to  make  it  useful.  That  it  was 
dangerans  one  caaoot  doubt^  because  accidents  had  hap- 
pened with  it  before,  and  a  perfectly  disinterested  person, 
-tiM  iaspeotor  of  factories,  ssid  so  in  the  strongest  manner 
ponribie,  and  had  told  the  employer  so,  as  long  ago  as 
1885,  and  had  urged  upon  him  the  necessity  of  fencing 
tbe  eog  wheelsL  If  dai^;er  is  a  defect  it  was  unquestion- 
nbty  present  here,  and  that  owing  to  the  negligenoe  of 
tli0  employer,  lor  he  wm  well  aware  of  it^  and  had  been 
wnm«dof  it. 

13m  on^  qnestkm  remaining  is,  Is  manifest  danger  to 
Ite  wmkman  a  defeet  within  tbe  meaning  of  seetion  1, 
^ibeeetidn  (1)?  If  the  OMui  of  Appeal  hm  deeided 
that  U  ia  not^  of  eoone  I  am  bound  to  defer  to  their 


decision.  But  I  oannot  fiod  any  such  case.  There  am 
oases  whioh  look  that  wigr.  but  they  do  not  decide  that 
point. 

The  principle  on  which  the  case  of  Heshe  t.  tSssmst* 
mh  was  based  seems  to  me  to  carry  with  it  the  point 
which  we  are  now  deciding,  ^  there  the  maohine  was 
perf ectlly  proper  and  efltotiTc  in  itself^  yet^  beoaum  it 
was  not  made  safe  for  other  persons,  it  was  held  to  be 
defectiTe  by  the  Court  of  Appeal,  This  seems  to  me  to 
show  that  in  certain  cases  the  fact  of  the  maohine  being 
dangerous  is  itself  a  defect.  Then  it  was  said  that 
WaUh  T.  Whiteley  decided  differently,  and  it  is  binding 
upon  us.  But  in  that  cam  there  is  no  difference  be* 
tween  the  Master  of  the  Bolls  and  the  other  judges  on 
this  point— th^  all  held  that  danger  is  a  def eot,  but  the 
majority  held  that  there  must  also  be  negligenoe  on  the 
part  of  the  employer.  What  underlay  their  decision  wm 
that  an  essential  part  of  the  dangerous  defect  was  that 
it  must  be  traceable  to  the  negligenoe  of  the  owner.  In 
this  cam  negligenoe  on  the  part  of  the  owner,  whioh  wm 
wanting  there,  is  abundantly  present  The  gOYsming 
principle  upon  which  the  majority  of  the  oourt  decided 
that  case  is  diffsrent  from  that  on  which  I  am  now 
deciding.  I  think  that  here  the  condition  of  the  maohine 
WM  def ectire  owing  to  its  <iangerous  character,  of  whioh 
the  defendant  wm  warned  oTor  and  over  again. 

Lord  EsHBB,  M.B.^This  section  does  not  apply  nnless 
personal  injury  hM  been  caused  to  the  workman  :  where 
that  is  so  the  Act  protecU  him  beyond  what  the  common 
law  did.  Under  the  common  law  he  wm  considered  to 
run  the  risk,  and  he  could  only  recorer  if  the  defect  were 
known  to  his  mMter  and  not  to  himself.  That  rule  wm 
intended  to  be  modified  by  this  section.  [Sis.  lordship 
then  read  sub-section  (I)  of  section  1,  and  continued :— ] 
This  is  a  section  intended  to  protect  the  workman,  and 
yet  the  argument  for  the  employer  is  that,  although  the 
mschine  was  defectiYC  with  regard  to  the  safety  of  the 
workman  and  actually  csused  him  injury,  it  is  not  a 
defect  in  the  condition  of  the  machinery  within  this 
section .  It  wm  cycu  argued  that  if  a  secret  defect  existed 
in  machinery  which  caused  danger  but  did  not  interfere 
with  the  working  of  the  nmohine,  that  wm  not  a 
defect.  The  strange  result  of  such  a  doctrine  might  be 
that  this  section  would  protect  workmen  who  were  not 
using  the  machine  and  not  those  who  were  using  it* 
This  machioe  hM  to  be  fed  by  a  workman  and  is  useleu 
unless  there  is  a  man  to  work  it.  Is  not  that  psrt  of  the 
"  condition  "  of  the  maohine  ?  The  workman  is  a  necessary 
part  of  the  machine  while  it  is  doing  its  work.  If  it  is 
dangerous  to  him  is  that  not  a  defect  in  the  maohine,  of 
which  he  is  a  necessary  part  ?  Burely  it  is.  The  Act  of 
Parliament  might  m  well  be  put  in  the  fire  if  the  argu- 
ment to  the  contrary  were  not  held  to  be  fallacious.  If 
the  maohine  is  daogerous  to  the  man  without  whom 
assistance  it  cannot  be  worked,  and  that  without  any 
fault  of  his  own,  that  is  a  defect  in  the  condition  of  the 
msohioery.  That  wm  the  opinion  of  all  the  jodges  in 
WaUh  ▼.  Whitelejf.  If  the  majority  had  not  thought 
so,  they  would  not  haye  had  to  consider  the  other  point — 
the  question  of  negligenoe  on  the  part  of  the  employer. 
In  that  case  they  held  that  although  there  was  a  defect 
there  wm  no  cTidence  of  negligence,  and  therefore  no  right 
to  reooTcr.  I  am  not  going  to  Mt  against  that  decision 
either  here  or  in  the  Oourt  of  Appeal,  but  the  ground  of 
that  decision  is  not  applicable  to  the  present  case.  No 
one  hM  suggested  that  there  wm  any  want  of  care  on  the 
part  of  the  plaintiff,  and  the  negligenoe  of  the  empkiyer 
WM  proTed.  This  oaw  is  outside  the  oaw  in  the  Oouft 
of  Appeal  and  the  i^pesl  must  be  dismissed. 

Aj^tpeal  MtmiMied* 

Solidtom  for  the  appeUanta,  Corhen  A  Greetur,  tot 
Gregory f  Oraham^  if  BaldwU,  Bristol. 

Soliciton  for  the  plaintiff,  BrunskiU  4  Co.,  tot  QoT%f 
Bristol. 
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HiOB  OoriiT. 


Hat  V,  JvsnoBs  ov  thb  Towib  Ditision  of  tkb  Oouxit  op  MiDDLmz. 


HiOHOons« 


Q.B.DiT.(PoUook,B.,l 
and  Hawking  J.)       | 


Jan.  29. 


Hit  v.  Jubugib  op  tee  Towxb  Diyibiok  of   thx 
Couutt  07  MnkDioaxx.  (a.) 

Z4e6iuiftff^Spirit  licence — Person  eonnicted  of  feUmy^- 
JHequaUJicatUm — I'ree  pardon^  effect  of'^Wine  and 
Beerhouse  Ad  (1869)  Amendment  Act,  1870  (88  A  84 
VUi,  e.  29),  a.  14—9  Geo.  4,  e,  32,  «.  8. 

A  free  pardon  under  the  Queen* e  sign  manual  relieves 
the  con/viot  not  only  of  the  sentence  inflicted  on  him  by  the 
4fourt,  htt  of  all  penai  consequences  of  the  conviction, 

Where^  therefore,  a  man  has  been  convicted  of  felony, 
and  has  afterwards  received  the  Queen*  s  pardon,  he  is  net 
sutjjeet  to  the  permanent  disability  to  hold  a  licence  to  seil 
spirits  by  retaU,  imposed  by  sectien  14  c^  33  #  84  Viet.  c. 
£9  upon  a  person  cenvieted  of  felony. 

Caae  elated  bj  qnartor  ncwlons. 

The  foUowing  were  the  material  facte  :— - 

The  respondent  Hay  waa»  on  the  28th  of  llay,  1883, 
oonvioted  of  having  reoeiTed  goods  knowing  them  to 
have  been  stolen,  and  was  sentenced  to  seTen  yean^  penal 
serHtnde.  On  the  8th  of  Norember,  1888,  he  was 
released  on  lioenoe,  and  on  the  9th  oif  Uaj,  1885,  be 
reoeived  a  free  pardon  nnder  her  Majesty's  sign  manual. 
On  the  8th  of  Jnlj,  1889|  he  applied  at  the  lioensing 
■essioQs  to  the  jnttioes  of  the  Tower  DiTisioa  for  a 
transfer  to  bim  of  a  lioenoe  of  a  fnlly-lioensed  boose. 
The  jnstioes  rafnsed  the  applioation,  being  of  opinion 
that  they  were  predloded  from  graating  a  lioenoe  to  Hay 
by  the  terms  of .  seotton  14  of  the  Wine  and  Beerhonse 
Act  (1869)  Amendment  Aot,  1870  (38  k  34  Viot.  e.  29). 

Tbis  section  enacts  that  '*  eyery  person  oonTioted  of 
felony  shall  for  oyer  be  disqoalifled  from  selling  spirits 
by  retail,  and  no  lioenoe  to  sell  spirits  by  reUil  shall  be 
granted  to  any  person  who  shall  baTC  been  so  oonTioted 
as  aforesaid." 

Hay  appealed  to  quarter  sessions,  who  considered  that 
be  was  not  disqnaliiled  from  holding  a  licence,  the  effect 
■of  the  free  pardon  being  to  remore  the  disability  imposed 
on  oonTioted  persons  by  section  14.  Th^  therefore  de- 
eided  in  f sTour  of  Hay,  bnt,  at  the  reqnest  of  the  lioens- 
ing justices,  stated  tbis  case  for  the  opinion  of  the  oonrt. 

Morton  Smith,  for  the  appellants  (the  lioensiDg 
josUoee). — ^The  language  of  section  14  is  peremptory. 
A  man  who  has  been  once  oonTioted  can  neTer  afterwards 
bold  a  lioenoe.  There  are  similar  proTisions  as  to  beer 
and  wine  licences:  3  &  4  Vict.  o.  61,  s.  7  ;  23  Viot.  o.  27, 
B.  22.  [Pollock,  B. — Are  there  not  old  authorities  as 
to  the  effeot  of  a  free  pardon  ?]  Yes;  a  pardon  is  said 
to  take  away  **poenam  et  ctUpam  *' :  Hale  Fleas  of  the 
Crown,  Tol.  2,  p.  278 ;  to  giTC  s  man  ^  new  oapadty  and 
credit":  Hawkins' Fleas  of  the  Grown,  toI.  2,  p.  548;  but 
it  does  not  remoTe  a  oonTiotion.  So  to  hold  would  bring 
about  this  difficulty— 9  Geo.  4,  o.  32,  s.  3,  proTldes  that 
a  man  who  has  serTed  his  term  of  imprisonment  shall  be 
in  the  same  position  as  one  who  has  reoeiTed  a  free  par- 
don, so  that  there  would  be  no  one  to  whom  section  14 
would  be  applicable  except  couTicts  who  were  actually 
serTing  their  time  or  were  out  on  ticket  of  leaTC.  The 
form  of  the  pardon  is  always  the  same,  so  that  it  ncTer 
appears  whether  it  was  granted  on  the  ground  of  the  man's 
innocence  or  because  he  gsTC  information  against  other 
oriminals;  it  therefore  does  not  follow  that  a  man  who 
has  reoeiTed  a  pardon  is  a  proper  person  to  hold  a  lioenoe. 

He  referred  to  Leyman  t.  Latimer,  26  W.  B.  305,  3 
Ex.  D.  15,  852;  Cuddington  t.  Wilhint,  Hobart,  67,  81; 
BuUeeh  t.  Dodds,  2  B.  ft  Aid.  258;  Bey.  t.  Vine,  23 
W.  B.  649,  L.  B.  10  <}.B.  195 ;  Sir  S.  Fkneis  eaee,  God- 

(a.)  Beported  by  T,  B,  OoLauHOOH  BiUy  Esq.,  Barrister* 
at-Law* 


bolt,  p.  288.  [PoLLOcnc,  B.,  mentioned  Sir  /oU  Aaa^# 
ease,  Oro.  Car.  55.] 

Sir  B.  JS.  Webster,  A.G:{B.  8.  Wright  with  him], for 
the  respondent.— Tlieoase  is  tobe  deoidedonprindpl^tsd 
the  principle  is  to  be  found  in  the  judgment  in  OiMigtm 
T.  Wilkins  (at  p.  81).  The  ol^eot  of  section  14  is  to  pnM 
the  public  against  persons  of  bad  charsctsr,  ooBTiotai 
felons,  holding  licences,  and  was  nerer  intended  tospp^  to 
persons  who  had  reoeiTed  a  free  pardon.  AfreepsidoaiMt 
only  clears  the  offence,  but  all  *<  dependenoiei,  pnsltie^ 
and  disabilities  incident  thereto  " ;  it  remoTsi  Ot  orimi. 
nil  intention,  it  restores  a  man's  right  to  dt  in  Pulis* 
ment:  Erskine  May  Parliamentary  Practioe.  Tka  diflU 
onlty  BUggeeted  as  to  the  effect  of  9  Geo.  4,  a  t2,  doai 
not  really  arise,  for  that  Act  was  passsd  merely  for  tki 
objeot  of  amending  the  law  oi  OTidence  with  iwpeot  to 
couTiot  witnesses. 

Morton  SmUh,  in  reply.— As  to  sittbighi  FtiiiHMB^ 
that  right  is  giTcn  by  statute,  9S  k  84  Yiok  e.  »,  1. 1 
But  here  a  permanent  disqualillcation  is  impoied  tf 
statute,  and  no  pardon  can  get  rid  of  it:  Bso.  Ate,  tik 
Pardon,  H.  The  Aot  9  Geo.  4,  o.  82,  wss  sot  pamd 
merely  as  to  CTidenoe  ;  it  was  to  held  in  Ldfmen  % 
Latimer. 

Pollock,  B.— The  question  inToWed  in  thii  osn  ii 
one  of  considerable  importance,  both  pecsoosllj  to  the 
respondent  and  generally,  and  it  is  Teiy  dear  wlufc  ii  the 
point  in  question.  The  facts  are  simply  these.  JolmHii^ 
who  had  been  couTictedof  recelTing  goods  koowisftiMA 
to  baTC  been  stolen  in  May,  1888,  and  who  wu  nieiMd 
in  the  following  NoTember,  and  receiTsd  a  free  peidoa 
under  the  Queen's  sign  manual  on  the  9th  of  Kij,  18^ 
applied  at  the  licensing  sessions  for  the  Tower  Diiiriosia 
July,  1889,  for  a  transfer  of  the  licence  of  the  DekTi 
Arms  public-house.  The  justices  thought  thef  hedne 
power  to  granc  the  applioation,  which  wse  Uenim 
refused.  John  Higr  appealed  to  quarter  Beeriosa  The 
quarter  sessions  held  that  the  free  pardon  rssiofed  the 
disqualiiloation  imposed  by  the  oonTiotioo,  end  eOoflii 
the  appeal.    In  my  opinion  th«y  were  right  in  ttM^ 

The  question  arises  on  section  14  of  88  It  84  VkL^ 
29.  [His  lordship  read  the  section.]  Oar  sttestiaBiii 
Tsry  properly  called  to  the  fact  that  this  wis  not  a  M 
enactment,  a  similar  proTision  haTing  bsen  oede  V 
earlier  Acts  as  to  wine  and  beer  licences.  ^^^T^ 
come  to  consider  the  authorities  as  to  the  efleot  ef  s^ 
pardon  it  is  well  to  notice  that  this  was  a  psidea  isMr 
the  sign  manual,  not  under  the  great  Beri,hst  itje» 
admitted  that  such  a  pardon  was  by  the  Aot7fcS  0«^ 
4,  c  28,  s.  18,  made  equlTalent  to  a  pardoa  vte  til 
great  seid.  ^^ 

The  Act  9  Geo.  4,a  82  wasreUedonl^theBivdM 
as  showing  that  a  conyiot  who  baa  undergone  hie  MnM| 
is  to  be  considered  to  be  in  the  same  position  se  oseO» 
has  reoeiTed  a  free  pardon.  But  it  must  be  ium*'"** 
that  that  Aot  was  passed  to  enable  a  oonfiotto  ^ 
CTidenoe;  the  seotton  with  whidh  we  are  now  desfisf^ ; 
passed  to  protect  the  public  and  to  girs  *bi*"Ti 
guarantee  as  to  the  dharaoter  of  the  person  ^jyjl 
public-house.  What  we  haTO  to  consider  ie  the  iM  « 
a  free  pardon  upon  the  etatius  of  a  man  who 
oonTioted  of  an  oflfonoe.  Now  it  soeois  to 
pardon  goes  bqrond  doing  away  with  the 
that  it  also  purges  the  offenoe  itself. 
P.  C,  at  p.  278,  it  is  said  •*  the  king's  pardon  tw»2 
peenam  et  eulpaim  in  fore  humane.*'  In  '  ^V^ 
P.  0^  oh.  87,  section  48,  the  pardon  (it  is  «M)  ■*•■ 
couTiot  **a8  it  were  a  new  man  and  giTse  uf^^^ 
capacity  and  credit.''  And, 
p.  775)  lays  it  down  that 
give  a  man  ^a  new  essgmAf^^ 
These  are  bat  text*booke^  but  we 


IT  man  and  giTse  hia  e  ■" 
i,  again,  Chitly(CW-J^^ 

t  the  eCEeot  of  apaj*»»! 
Mty,  oedit^  and  «»J2 
CT^bit  we  haft  *  *^ 
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HXOF  OOVBT. 


Old  (Afpsix^kt)  v.  Bobcon  (EiapcmDiinr). 


Hrov  Oouxf. 


inOieritlflt :  tfa«e  is  Cmddin^n  t.  WOkim  whioh  wm 
dealt  wtth  And  appxoTed  in  Z<y«iaii  ▼.  Latimer ^  wh«re  Um 
whoU  oonrt  was  of  opinion  that  when  the  pardon  oame 
it  took  awaj  not  only  the  penalty  bat  the  f aalt  as  well. 
It  was  said  that  that  did  not  show  that  there  was  a 
pnrging  of  everything,  of  all  the  oonseqnenoea  of  a  oon- 
▼iolion,  hat  Sir  John  B&nnett*s  eass  appears  to  me  to  be 
dear  oo  both  points.  It  seems  to  me  therefore  that  both 
on  the  langnage  of  the  Act,  and  on  prinoiple  and 
watHtontjf  that  the  deoision  of  the  Jostioes  in  quarter 
w^sffons  was  right  In  the  ease  of  R^jf,  ▼.  Vine,  whIoh 
was  relied  npon  by  the  appeUantSyit  was  not  shown  that 
the  oflfenoe  was  purged,  and  that  oase  has  no  bearing  on 
tibe  iireaent.  I  do  not  feel  oalled  on  to  deal  with  the 
Aflloiilty  whioh  is  said  to  arise  under  the  Aet  9  Qeo.  4, 
a  iS,  B.  2.  It  was  said  that  that  section  places  a  man 
who  has  endured  the  ponishment  to  whioh  he  has  been 
condemned  in  the  same  position  as  a  man  who  has 
ncaiTed  a  free  pardon.  Whether  that  be  so  or  not  I  do 
not  dedde.  The  qnestion  for.  ns  is  as  to  the  effeot  of  a 
toe  pardon,  and  on  that  qaestion  we  hsTO  dear  antho- 
xitiea  with  ns  and  no  anthcrity  to  the  oontrazy. 


HAWxnra^  J. — ^I  am  of  the  same  opinion.  With 
nf^renoe  to  the  alleged  ooofliet  of  statutes  and  the  argu- 
ment drawn  from  the  oase  of  the  man  who  has  serredhis 
sentenoe,  I  will  say  a  few  words.  BTCiyone  knows  that 
•Q  sentences  do  not  iuTolre  penal  serritude  or  imprison- 
ment for  life;  sentenoes  are  in  the  dlsoretion  of  the 
Justioea  or  the  judge  by  whom  the  case  is  tried.  Btou 
in  oases  of  felony  only  a  day's  imprisonment  is  some- 
times inflicted  where  some  ezoeptional  oiroamstanoes 
exist.  All  this  was  well  known  to  the  Legislature  when 
they  paaeed  this  Act  (33  ft  84  Yiot.  o.  29),  and  in  section 
14  the  words  "for  erer  *'  must  have  some  meaning;  they 
would  have  none  if  a  man  who  had  had  only  a  month's 
imprisonent  oould  demand  a  licence.  I  thick  that  dis- 
poses of  that  argument.  The  Legidature  intended  that 
wliatBTer  the  Umgth  of  the  sentence  might  be  the  dis- 
qnaliiieation  should  last  all  the  man's  lifetime. 

As  to  the  effeot  of  the  Queen^s  pardon,  my  short 
ground  is  this — ^that  it  not  only  remoTes  the  aotuai 
punishment  imposed  by  the  judge  who  sentenoes  the 
man,  but  it  also  has  the  effeot  of  dissoWing  all  the  penal 
oonsequeaees  whioh  attach  to  the  oonYlotiun.  Any  other 
interpretation  wonld  lead  to  monstrous  consequences. 
To  say  tiut  when  a  man  had  had  the  grare  misfortnne  to  be 
unjastly  couTioted,  and  the  Qoeen's  pardon  had  been 
granted  to  him  npon  that  ground,  he  should  still  be  dis- 
qualified from  following  his  Tocation,  and  that  the  pardon 
eonld  take  away  all  the  effects  of  the  conyiotion  except 
tiiat  one^  would  be  contrary  to  common  sense.  It  is  said 
that  a  great  thief  may  reoeiTe  a  free  pardon  by  turning 
found  mod  denonndng  his  companions  in  crime,  and  that 
sudi  a  person  ought  not  to  be  in  a  position  to  obtain  a 
licence.  I  do  not  know  how  that  may  be,  but  the  prob- 
abilifyis  that  such  a  person  wonld  not  obtain  a  free 
pardon ;  a  remission  of  part  of  the  sentence  would  be 
sniBcient  to  meet  his  oase.  I  hare  come  unhesitatingly 
to  the  ooiidudon  that  the  Qaeen's  pardon  takes  away, 
not  only  the  punishment  ordefed  by  the  judge,  but  all 
the  penal  consequences  of  the  ccuTiction.  Ic  follows 
l^at  the  jnalioes  in  quarter  sesdons  were  right,  and  the 
appeal  fails. 

Ajffeal  diemisted;  leave  to  appeal  rtfuted. 

Sdldtora  for  the  appellants,  Beale^  PhtWps,  <t  Beale, 

Solidtflc  for  the  respondent.  The  Solicitor  to  the  Trea" 


Jan.  IS. 


Q.  B.  Dir.  (Pollock,  B., ) 
and  WUls,  J.)         ] 

Old  {Appellant)  v.  Bossoir  {Roepandmiy  (a.) 

Trade  nnion — Sooietp  regittered  as  trade  union,  but 
eontaininf  oome  of  the  objecti  of  friendly  toeiety — Right 
of  members  to  aue  ooeiety  for  eioh  benefit'^Trade  Union 
Aet,  1871  (34  A  85  Viet,  e,  81),  f.  ^^Friondly  Sooieties 
Act,  1875  (38  S  89  Vict.  c.  60),  e.  2SL 

The  Amalgamated  Society  qf  Carpentere  and  Joimore 
mat  regieter^  as  a  trade  union  under  t?^  Trade  Union 
Aetf  1871.  The  nUe$  contained  the  veual  rulee  in 
reetraint  of  tradOy  providing  for  the  fining,  euipending, 
and  oaepelUng  of  members  for  violating  the  rules  ef  the 
society  as  to  trade  matters.  They  also  contained  rules 
similar  to  those  qf  a  friendly  society,  giving  to  membere 
allowances  in  cases  qf  siehruss,  infirmity,  and  want  of 
employment,  and  ether  benefits. 

Held,  thatf  as  the  olffeots  of  the  society  were  partly  in 
restraint  of  trade^  the  society  was,  at  common  law,  an 
illegal  association^  and  therqfore,  by  section  4  of  the  Trade 
Vnion  Act,  1871»  no  agreement  between  members  to  pro* 
vide  benefits  to  members  could  be  enforced  in  any  court  of 
lam, 

Oase  stated  by  the  stipendiary  magistrate  and  a  justioe 
of  the  peace  for  the  borough  of  Middlesborough. 

The  appellant  was  secretary  of  the  society  called 
the  '<  Amalgamated  Society  of  Carpenters  and  Joiners," 
and  the  respondent,  Bobson,  who  was  a  joiner,  was  a 
member  of  the  sodety.  On  the  5th  of  July,  1889,  the 
respondent  preferred  a  complaint  before  the  magistrates 
at  petty  sessions  sgdnsb  the  appellant  as  secretary  of  the 
society,  under  seetion  22  of  the  Friendly  Sooieties  Act, 
1875,  charging  him  with  baTing  **  refused  to  pay  him  a 
certain  weekly  allowance  of  twelve  shillings  for  siok 
benefit  or  relief  to  whioh  he  was  entitled  as  a  member  of 
the  society,  by  reason  of  his  being  unable  to  follow  his 
employment,  contrary  to  the  rules  of  the  society."   ■ 

The  Amdgamafced  Society  of  Oarpenters  and  Joiners 
was  a  society  registered  as  a  trade  union  under  the 
Trade  Union  Act,  1871,  but  at  the  same  time  it  gave 
members  a  right  to  certain  allowances  in  cases  of  sick- 
ness or  infirmity.  The  respondent,  as  a  member  of  the 
society,  had  made  the  above  claim  under  the  rules  for 
sick  benefit  relief,  whioh  the  society  refused  to  grant. 

Upon  the  hearing  of  the  complaint  it  was  contended 
for  the  society  that  the  society  was  a  '*  trade  union,*'  and 
not  a  *'  friendly  society,"  and  that  section  i  of  the  Trade 
Union  Act,  1871,  precluded  the  court  from  exerdsing 
jurisdiction  in  the  matter :  Iiarrer  t.  Close,  17  W.  B, 
1129,  L.  B.  4aB.  602. 

For  the  respondent  it  was  contended  that  the  daim 
was  for  dck  benefit,  and  that  the  sode^  was  a  friendly 
sodety,  and  the  rules  of  the  sooietgr  were  put  in,  in  sup- 
port of  snch  contention. 

The  magistrates,  after  perusing  the  rules  of  the 
society,  found  that  the  object  of  the  sodety  was  sub* 
stantially  the  same  as  specified  in  the  Friendly  Societies 
Act,  1887  (50  &  51  Vict.  c.  56),  ai>d  on  the  authority  of 
Knowles  ▼•  Boothy  32  W.  B.  432,  they  made  an  order  for 
the  payment  of  the  twdre  shillings  claimed  and  costs* 

The  question  of  law  was  whether  the  "  Amdgamated 
Sodety  of  Oarpenters  and  Joiners  "  is  a  ''  trade  union," 
or  substantially  a  <*  friendly  society." 

The  society  was  registered  aa  a  trade  union,  but,  in 
addition  to  the  rules  which  dealt  with  trade  matters  and 
which  were  in  restraint  of  trade,  it  contained  rules 
proTiding  for  the  benefit  of  members,  for  the  support  of 
members  in  dues  of  doknees,  accident,  superannuation  ; 
for  the  burial  of  members  and  thdr  wiTCs ;  for  what  was 
called  unemployed  benefit,  or  allowance  to  members  out 


(a.)  Beported  by  Sir  Shbrstok  Baub,  Barriater-at-Lawt 


418 


THE  WEEKLY  REPORTER.    [April ^.taw.]    Vol  XXXVm. 


COUBT  OF  ApPBAL. 


In  SB  Babbb. 


OouBT  OP  kmum 


that  the  Bdmlnistration  proceedings  might,  parraant  to 
section  125  of  the  Bankruptcy  Act,  1883,  be  tranaf erred 
to  the  Northampton  Oonnty  Court,  as  the  county  court 
having  bankruptcy  jurisdiction,  to  administer  the  testa- 
tor's estate.  There  was  evidence  that  the  estate  was 
insolvent,  that  the  testator*s  debts  amounted  to  about 
£9,000,  and  that  his  assets  did  not  exceed  £4,000.  The 
banking  oompanj  alleged  both  that  the  greater  part  of 
the  pUlntiif  s  debt  was  barred  by  the  Statute  of  Limita- 
tions, but  that  the  executors,  being  friendly  to  the 
plaintiff,  would  not  plead  the  statute  against  him,  and 
also  that  the  executors  intended  to  retain  a  debt  due  to 
themselves  which  was  also  barred  by  the  statute.  For 
these  reasons  the  banking  company  contended  that  a 
transfer  of  the  administration  to  the  Bankruptcy  Court 
ought  to  be  made. 

The  plaintilTs  summons  for  administration  and  the 
banking  company's  summons  for  transfer  were  heard 
together  on  February  3,  1890,  by  Chitty,  J.,  in  cham- 
bers, and  he  made  an  order  for  administration  on  the 
plaintiffs  summons,  but  refused  the  application  for 
transfer. 

On  February  14,  1890,  a  motion  by  the  banking 
company  to  have  the  order  made  in  chambers  dischargedi 
was  dismissed  by  Chitty,  J.,  on  the  ground  that  the 
power  given  to  the  court  by  section  185,  sub-section  (4), 
of  thjB  Bankrupt!^  Act,  1883,  was  discretionary,  and  that 
no  sufficient  reason  had  been  shown  for  exercising  the 
discretion  by  ordering  a  transfer  in  the  present  case. 

The  banking  company  appealed. 

The  Bankruptcy  Act,  1883,  section  125,  provides:— 
^'(1)  Any  creditor  of  a  deceased  debtor  whose  debt 
'would  have  been  sufficient  to  support  a  bankruptcy 
^tition  against  such  debtor,  had  he  been  alive,  may 
present  to  the  court  a  petition  in  the  prescribed  form, 
praying  for  an  order  for  the  administration  of  the  estate 
of  the  deceased  debtor  according  to  the  law  of  bank, 
ruptcy;  (2)  upon  the  prescribed  notice  being  given 
to  the  legal  personal  representative  of  the  deceased 
.4ebtor,  the  court  may,  in  the  prescribed  manner,  upon 
proof  of  the  petitioner's  debt,  unless  the  court  is 
satisfied  that  there  is  a  reasonable  probability  that  the 
estate  will  be  sufficient  for  the  payment  of  the  debts 
owing  by  the  deceased,  make  an  order  for  the  adminis- 
tration in  bankruptcy  of  the  deceased  debtor's  estate^ 
or  may,  npon  cause  i^own,  dismiss  such  petition  with  or 
without  costs ;  (8)  an  order '  of  administration  under 
this  section  shall  not  be  made  until  the  expiration  of 
two  mbnths  from  the  date  of  the  grant  of  probate  or 
letters  of  administration,  unless  with  the  concurrence  of 
the  legal  personal  representative  of  the  deceased  debtor, 
or  unless  the  petitioner  proves  to  the  satisfaction  of  the 
court  that  the  debtor  committed  an  act  of  bank- 
ruptcy within  three  months  prior  to  his  decease; 
(4)  a  petition  for  administration  under  this  section 
shall  not  be  presented  to.  the  court  after  pro- 
oeedlngs  have  been  commenced  in  any  court  of  Justice 
for  the  administration  of  the  deceased  debtor's  estate, 
but  that  cout  may  in  such  case,  on  the  application  of 
any  creditor  and  on  proof  that  the  estate  is  in- 
Bufficient  to  pay  its  debts,  transfer  the  proceedings 
to  the  court  exercising  Jurisdiction  in.  bankruptcy^ 
and  thereupon  such  last  mentioned  court  may« 
in  the  prescribed  manner,  make  an  order  for 
the  administration  of  the  estate  d  the  deceased 
debtor,  and  the  like  consequences  shall  ensne  as 
under  an  adminirtration  order  made  on  the  petition 
of  a  creditor ;  (5)  upon  an  order  being  made  for  the 
administration  of  a  deceased  debtor's  estate,  the  pro- 
perty of  the  debtor  shall  vest  in  the  official  receiver  of 
the  court,  as  trustee  thereof,  and  he  shall  forthwith 
proceed  to  realiie  and  distribute  the  same  in  acc»daiioe 
with  the  provisions  of  this  Act ;  (6)  with  the  modiflca- 
tiona  hezeioaf  ter  mentioned,  all  the  provisions  of  part  3 
of  this  Act,  relating   to   the   administration   of  the 


property  of  a  bankrupt,  shal],  so  far  as  the  sasu  an 
applicable,  apply  to  the  case  of  an  adralnistiatloa  onkr 
nnder  this  section  in  like  manner  as  to  an  order  of  s4- 
Judication  under  this  Act ;  (7)  in  tiie  adminiatiattoa  d 
the  property  of  a  deceased  debtor  under  an  erto  of 
administration,  the  official  receiver  shall  have  rsgsid  to 
any  claim  by  the  legal  personal  representative  of  ths 
deceased  debtor  to  psyment  of  the  proper  funertl  sad 
testamentuy  expenses  incurred  by  him  in  and  aboat  the 
testator's  estate,  and  such  claims  shall  be  deesMd  a 
preferential  debt  under  the  order,  and  be  ptjsUs  in 
full,  out  of  the  debtor's  estate,  in  priority  to  all  ote 
debts." 

EveriU,  Q.O.t  and  Edward  Fard^  for  the  appdltti* 
The  plaintiffs  dalm  against  the  estate  is  favoued  ly 
the  executors,  and  if  this  insolvent  estate  is  adnhiirtnsd 
in  the  Chancery  Division,  the  banUng  compaay  sad  ths 
other  creditors  of  the  testator  cannot  raise  the  objecttoa 
that  the  plaintiirs  debt  is  barred  by  the  StstolB  d 
Limitotions,  because  the  plaintiffs  debt  will  tbsa  bs  Oa 
foundation  of  the  decree :  FuUer  v.  JMmaa,  26  Besr. 
614,  8  W.  R.  Ch.  IMg.  38.  The  appUoatioa  d  ths 
banking  company  is  made  under  section  125,  sabiadfon 
(4),  of  the  Bankruptcy  Act,  1888,  which  enacts  thst  on 
Buch  application,  and  on  proof  that  the  estats  li  is- 
sufficient  to  pay  its  debts,  '*the  oonrt  may  trssste" 
the  administration  proceedings  to  the  proper  BsataiptDj 
Court.  *'May  "  in  this  sub-section  must  be  eoMtned 
as  "  mttff."  In  sub-section  (I)  and  (2)  of  ths  mm 
section  ««may"  clearly  has  the  effect  of  '*miMi'' 
Under  section  79  of  the  Companies  Act,  1861,  wM 
enacts  that  a  company  **fnay^^  be  wound  up  bj  the 
court,  it  has  been  held  that,  as  between  a  eredilor 
and  the  company,  it  is  not  a  disoretionsrj  sHtts 
with  the  court  to  say  whether  the  compaaj  ihsli  bs 
wound  up  or  not :  B<wh  v.  The  Hope,  ^c,  Seadg,  13 
W.  B.  790, 11 H.  L.  CsB.  389  ;  BuMcy  on  The  QomfU^ 
Acts,  5th  ed.,  p.  196.  Though  the  natural  mssilaga 
the  word  ^  may  "  when  used  in  an  Act  of  PtrlitaMt 
is  permissive  and  enabling  only,  yet  there  lasf  be 
circumstances  which  may  couple  the  power  with  a  doty 
to  exercise  It :  Baekweil  {Alderman)  caee,  1  Vsn.  1'^  i 
lAJitts  V.  Biehifp  of  Oxford,  28  W.  B.  726,  5  App.OMi 
214;  KnowUi  w,  Roherti^  38  Cb.  D.  268,  per  Bum. 
L.J.,  at  p.  271,  36  W.  R,  Dig.  157.  In  tiie  esssol  Is 
re  Weaver,  Higge  v.  Weaver,  83  W.  B.  874,  W  Ch.  D. 
286,  Pearson,  J.,  held  that  the  power  to  traosfer  ^m 
by  section  125,  sub-section  (4),  was  a  diMietfoaiiy 
power,  but  that  case  is  not  binding  on  this  conit 

WhUehome,  Q.O.,  and  T.  B.  Warrington,  for  A* 
defendants^  the  execntors. 

^fie,  Q.O.,  and  P.  S.  Gregory,  f or  the  pWatfj- 
Section  125,  sub*section  (4),  does  not  in  any  waywndg 
it  imperative  on  the  court  to  trauf fer  the  adoBinMntfoB 
of  the  estate  to  the  Bankruptcy  Court;  the  woids  of  the 
section  are  purely  discretionary.  The  view  of  ^*"*» 
J.,  in  In  re  Weaver,  Higge  v.  Weaver,  was  adopted  ^ 
Stirling,  J.,  in  In  re  York,  AUdneon  v.  PowsB,  8«  w^ 
609,  36  Ch.  D.  238,  and  he  expressed  an  opinion  thst  ths 
existence  of  the  executor's  right  of  retainer  vm  M 
special  ground  for  making  an  order  for  transta*  i> 
the  administration  in  bankruptcy  of  the  eitsfte  cf  sa 
insolvent  debtor,  the  Bankrupt<7  Court  will  ^^^^^ 
practice  of  the  Chancery  Division:  In  re  CtemMft 
Exparte  EUie,  36  W.  B.  189,  20  Q.  B.  D.  38. 

EveriU,  Q.O.,  in  reply.— The  whole  object  eiid 
■emhinnrr  of  the  Bankruptcy  Act  is  to  ynMeeqaMJ^ 
lor  all  creditors ;  the  express  provision  in 
7  of  section  25  for  payment  of  funeral  and  tf 
expenses,  as  a  preferential  debt,  shows  thst  no 
creditors  can  be  preferred.  In  tke  case  of  iiM 
estotes  the  object  of  the  Bankniptoy  Act  Wje 
fettered  by  not  transferring  the  adminietiitfon  to  bM* 


YoLXXXVin.     [▲pmit^iseo.]    THE  WEEKLY  BEPOBTEB. 


419 


OoimT  OF  Aypial. 


iNBa  Baksr. 


Ck>uBT  OF  Appbal. 


npuj.  The  objeet  of  seetion  1S5  is  that  the  mode 
off  MtminlfltrAtloa  in  boDkraptpj  may  be  applied  in  the 
fldmhtiattration  of  the  eatate  of  a  deoeaied  inaolvent, 
thoogh  Bot  80  as  to  inelade  the  propertj  of  third 
penont,  Sx  parte  Offleial  Beonver,  In  re  Gould^  85 
W.  B.  569,  19  Q.  K  D.  9S. 

Gbnov,  Ii.J.— >The  appellatit  ooatends,  in  the  flrat 
plaoe,  that,  on  the  vorda  of  the  Act,  it  is  imperative  on  the 
jadge  to  make  the  order  for  transfer.  The  words  are  that 
the  oonrt  may^  in  snoh  a  ease,  make  an  order  for  trans- 
fer,  and,  in  my  opinion,  those  words  oan  never  do  more 
than  empower  the  Jndge  (not  making  It  imperative  on 
him)  to  make  the  order  asked  for.  The  real  question  to 
be  dedded  in  all  theae  easss  where  the  words  only 
g|To  the  Jndge  power  to  make  an  order  for  transfer, 
whJefa  he  conld  not  have  made  were  It  not  for  those 
woids  in  the  Aot  of  Parliament— is  whether  or  not  there 
Is  aaything  whioh  oan  be  ooUeoted  from  this  or  any  other 
past  of  the  Aot  to  require,  and  make  it  the  daty  of  the 
judge  to  ezeroise  the  power  given  to  him  by  those  wordf. 
That  la  the  prindple  laid  down  in  the  ease  of  JuUut  v. 
Biikop  of  Oxford  by  Lord  Selbome,  and  I  refer  to  it 
because  the  principle  of  law  is  there  stated  oorrectl  j  and 
alwrtly. 

I  tldnk  great  misooneeption  is  caused  in  attempting  to 
aTgna  that  **  may  "  means  *'  must."  It  nerer  oan  mean 
'^mnai"  so  long  as  the  Bnglish  language  retains  its 
moaning ;  bnt  it  gives  the  power,  and  it  may  be  a  ques* 
tion  when  (a  jndge  having  the  power  to  do  that  which  is 
g^Yen  him  by  **  may  ")  it  becomes  his  duty  to  exerolee 
-Oiaft  power.  There  la  nothing  said  in  the  Act  as  to  the 
duty  of  the  Jndge  to  exercise  the  power  given  him,  bnt 
it  ia  argued  that  the  whole  object  of  the  Aot  of  Parlia- 
ment was  to  secure  equality  amongst  the  creditors,  and 
tbatt  therefore,  as  the  leaTlng  of  the  administration  in 
the  Obanoery  Division  may  giro  priority  to  some  oredi- 
toiB— as,  for  instance,  by  enabling  the  executor  to  re* 
tatat  his  own  debt,- or  the  plaintiff  creditor  to  get  payment 
^  Ma  debt,  beoause  the  statute  is  not  pleaded  against 
iiim — this  renders  it  the  duty  of  the  Judge  (when  there 
ia  an  application  by  a  large  oreditOT),  to  make  the  order 
asked  for,  beoause  the  object  of  the  section  is  to  have 
-the  equality,  provided  for  by  the  law  of  bankruptcy. 

Let  no  first  consider  that.  In  my  opinion,  if  Parlia- 
ment had  meant  to  do  away  with  the  rule  of  retainer, 
whkh  is  a  legal  rule  allowed  in  the  Oourt  of  Obanoery 
in  administering  the  estates  of  deceased  persons,  it 
•would  have  done  so  in  express  terms.  Parliament  is  quite 
strong  enough  to  do  so,  and  that  is  the  only  power  that  oan 
<do  so.  Bot  it  is  wrong  to  suppose  that  that  rule  was  an 
eqnitable  doctrine.  So  far  from  that  being  co,  the  Court 
of  Chancery  on  ly  empowers  an  executor  to  retain  out  of  legal 
asaets  his  own  debts.  He  cannot  apply  that  doctrine  as 
vegordo  eqnitable  assets  ;  so  that  shows  that  the  Court 
«f  Obancery  does  reoogniae  fully  the  equitable  right  of 
eqval  payment  of  creditors  of  equal  degree.  As  regards 
the  executoT  not  pleading  the  statute,  the  Court  of 
-Obanoery  does  not  hold  an  executor  liable  for  not  plead- 
ing the  statute ;  but  the  executor,  as  the  person  legally 
liable  for  the  debt,  has,  from  his  position,  the 
alternative,  as  settled  by  the  Court  of  Chancery,  of 
^pleading  or  not  pleading  the  Statute  of  Limitations 
when  a  creditor  comes  forward  whose  right  might 
posaibly  be  barred  (I  do  not  say  it  is  here,  bnt  assomiug 
it  wen;  by  the  Statute  of  Limitations.  A  claim  might, 
however,  be  set  up,  to  whioh  the  statute  was  never  in- 
tended to  apply,  and,  therefore,  although  the  statute 
might  be  pleaded,  there  may  bo  circumstances  that 
fender  it  wrong  to  plead  the  statute,  and  it  is  never 
looked  upon  with  any  great  favour. 

Then  it  is  said  that  the  Bankruptcy  Act  shows,  not 

diraetty,  but  indirectly,  that  it  is  intended  to  do  away 

with  this  power,  as  regaxds  the  exeentor,  by  saying  that 

the  receiver  in  bankruptoy  la  to  havo  regard  to  any 

"funeral  expensea  incurred  1^  the  personal  representative. 


and  that  thoee  are  to  be  paid  in  priority  to  other  debts. 
Well,  that  is  one  case  that  is  provided  for,  possibly 
others  were  never  thought  of  by  Parliament,  but  in  my 
opinion,  the  right  of  retainer  being  a  right  whioh  the 
personal  representative  would  not  have  in  the  adminis- 
tration in  bankruptcy,  the  mere  existence  of  that  right, 
reoogniaed  by  the  Chancery  Division  which  has  not  been 
reoogniaed  in  the  Court  of  nankruptoy,  is  not  a  ground 
for  exercising  the  discretion,  or  for  compelling  the 
Judge  to  exercise  the  power  given  him  by  the  section, 
and  that  really  Is  the  only  point. 

It  may  be  (I  do  not  express  an  opinion  on  it)  that 
Stirling,  J.,  was  right  in  saying  (in  the  case  of  In  re 
York)  that  the  fact  of  the  existence  of  the  right  of 
retainer  would  not  be  a  ground  for  not  exercising  the 
power  of  transfer ;  but  there  were  in  that  case  circnm- 
stanoes  whioh  did  render  it  desirable  that  there  should 
be  a  transfer.  It  is  still  a  question  to  be  considered, 
and  one  we  may  have  to  consider  hereafter,  whether  the 
transfer  of  an  administration  to  bankruptcy  would  pre- 
judice or  injure  an  executor  In  his  right  of  retainer. 
But  in  my  opinion  neither  that,  nor  the  fact  that  the 
executor  has  nut  thought  fit  to  plead  the  statute  against 
the  plsintUr,  can  be  treated  as  a  ground,  if  there  be  no 
other  ground,  for  making  it  deeirable  to  make  an  order 
for  transfer.  In  my  opinion  if  it  were  intended  in  the 
case  of  a  baukmpt  or  insolvent  estate,  that  there  should 
be  no  snoh  right  on  the  part  of  an  executor  to  retain,  or 
that  an  executor  should  be  bound  to  plead  the  Statute  of 
Limitations  against  every  creditor  on  the  part  of  whom 
there  might  be  an  application,  Parliament  ought  to  have 
said  so,  and  I  think  it  would  have  said  so. 

In  my  opinion  there  is  a  power  of  discretion  given  in 
the  word  "  may,"  and  ther?  Is  not  anything  sufftcient 
in  point  of  law  to  show  that  it  was  the  duty  of  the 
Judge  to  exercise  that  power  in  this  particular  case. 

I  call  attention  to  this— that  we  have  a  great  many 
provisions  in  the  Bankruptcy  Acts  in  order  to  secure 
property — not  only  the  property  the  bankrupt  has  at 
the  time  of  the  bankruptcy,  but  what  he  has  parted  with 
and  prevented  himself  from  having  at  the  time  of  his 
bankruptcy  ;  but  what  the  law  considers  unfair  pre- 
feience  in  the  case  of  s  bankrupt's  creditors,  is  not 
really  applicable  to  deceased  debtors,  even  though  they 
are  insolvent,  for  in  the  latter  case  It  has  been  held 
that  the  eeotions  referring  to  voluntary  settlements 
executed  a  cettaiu  time  before  the  bankruptcy,  have 
no  application  to  the  case  of  deceased  persons,  though 
at  the  time  of  their  death  they  were  innolvent.* 
That  ohowa  that  Parliament  did  not  intend  by  thia 
f  ection  to  apply  all  the  procedure  of  the  Bankruptcy  Acta 
in  the  administration  of  the  estates  of  inaolrent  debtors. 

In  my  opinion  Chitty,  J.,  was  right,  and,  although  I 
quite  hold  that  this  is  a  discretion  which  may  be 
appealed,  I  think  that  he  exerdsed  that  discretion 
rightly  in  this  case. 

LiNDLBT,  L.J. — ^There  is  no  ground  for  transferring 
this  action  from  tbo  High  Court  to  the  Court  of  Bank- 
ruptcy except  the  broad  and  very  Important  ground, 
that  if  the  transfer  la  made,  the  asseta  will  be  adminia- 
tered  In  a  very  different  manner.  That  is  true,  and  It  Is 
also  true  that  to  many  minds  the  mode  of  administering 
assets  in  bankruptcy  is  preferable  to  the  mode  of  ad- 
ministering assets  elsewhere.  The  mode  of  administer- 
ing assets  in  bankruptcy  ii  statutory,  and  depends  on 
statutory  enactments  carefully  worked  out,  whereas  if 
they  are  administered  elsewhere,  it  rests  on  technical 
principles  not  altogether  satisfactory. 

The  right  of  an  executor  to  retain,  is  a  common  law 
legal  right.  It  depends  on  the  rule  that  a  man  cannot 
sue  himself,  and  out  of  that  rule,  developed  the  right  to 
retain.      That  right  hss  boon  thought  so  ill  of    by 

*  JBx  parte  Official  Receiver,  In  re  GotM,  35  W.  B. 
669, 19  Q.  B.  D.  98. 
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that  the  administration  proceedings  might,  pnxBuant  to 
section  125  of  the  Bankruptcy  Act,  1888,  be  tranaferred 
to  the  Northampton  Cbnnty  Court,  as  the  eountj  oourt 
baying  bankruptcy  Jniiidiction,  to  administer  the  testa- 
tor's estate.  There  was  etidenoe  that  the  estate  was 
Insolvent,  that  the  testatoi*s  debts  amounted  to  about 
£9,000,  and  that  his  assets  did  not  ezoeed  £4.000.  The 
banking  company  alleged  both  that  the  greater  part  of 
the  plaintifE's  debt  was  barred  by  the  Statute  of  limita- 
tions, but  that  the  executors,  being  friendly  to  the 
plaintiff,  would  not  plead  the  statute  against  him,  and 
also  that  the  executors  intended  to  retain  a  debt  due  to 
themselTcs  which  was  also  barred  by  the  statute*  For 
these  reasons  the  banking  company  contended  that  a 
transfer  of  the  administration  to  the  Bankruptcy  Oourt 
ought  to  be  made. 

The  plaintiff's  summons  for  administration  and  tiie 
banking  company's  summons  for  transfer  were  heard 
together  on  February  8,  1890,  by  Chitty,  J.,  in  cham- 
bers, and  he  made  an  order  for  administration  on  the 
plaintiff's  summons,  but  refused  the  application  for 
tnmsfer. 

On  February  14,  1890,  a  motion  by  the  banking 
company  to  haTC  the  order  made  in  chambers  discharged, 
was  dismissed  by  Chitty,  J.,  on  the  ground  that  the 
power  given  to  the  court  by  section  185,  sub-section  (4), 
of  the  Bankrupt!^  Act,  1883,  was  discretionary,  and  that 
no  sufficient  reason  had  been  shown  for  exercising  the 
discretion  by  ordering  a  transfer  in  the  present  case. 

The  banldng  company  appealed. 

The  Bankruptcy  Act,  1883,  section  125,  proTides: — 
^'(1)  Any  creditor  of  a  deceased  debtor  whose  debt 
would  haTC  been  sufficient  to  support  a  bankruptcy 
^petition  against  such  debtor,  had  he  been  alive,  may 
present  to  the  court  a  petition  in  the  prescribed  form, 
praying  for  an  order  for  the  administration  of  the  estate 
of  the  deceased  debtor  according  to  the  law  of  bank- 
rajptay;  (2)  upon  the  prescribed  notice  being  given 
to  the  legal  personal  representative  of  the  deceased 
.4ebtor9  the  court  may,  in  the  prescribed  manner,  upon 
proof  of  the  petitioner's  debt,  unless  the  court  is 
satisfied  that  there  is  a  reasonable  probability  that  the 
estate  will  be  sufficient  for  the  payment  of  the  debts 
owing  by  the  deceased,  make  an  order  for  the  adminis- 
tration in  bankruptcy  of  the  deceased  debtor's  estate, 
or  may,  npon  cause  shown,  dismiss  such  petition  with  or 
without  costs ;  (3)  an  order '  of  administration  under 
this  section  shall  not  be  made  until  the  expiration  of 
two  mbnths  from  the  date  of  the  grant  of  probate  or 
letters  of  administration,  unless  with  the  concurrence  of 
the  legal  personal  representative  of  the  deceased  debtor. 
Of  unksB  the  petitioner  proves  to  the  satisfaction  of  the 
court  that  the  debtor  committed  an  act  of  bank- 
rnptoy  within  three  months  prior  to  his  decease; 
(4j  a  petition  for  administration  under  this  section 
shall  not  be  presented  to.  the  court  after  pro- 
oeedlngs  have  been  commenced  in  any  oourt  of  Justice 
for  the  administration  of  the  deceased  debtor's  estate, 
but  tiiat  court  may  in  such  case,  on  the  application  of 
any  creditor  and  on  proof  that  the  estate  is  in- 
efficient to  pay  its  debts,  transfer  the  proceedings 
to  the  court  exercising  Jurisdiction  in,  bankruptcy, 
and  thereupon  such  last  mentioned  oourt  may, 
in  the  prescribed  manner,  make  an  order  for 
the  administration  of  the  estate  of  the  deceased 
debtor,  and  the  like  consequences  shall  ensue  as 
under  an  administration  order  made  on  the  petition 
of  a  creditor;  (5)  upon  an  order  being  made  for  the 
administration  of  a  deceased  debtor's  estate,  the  pro- 
perty of  the  debtor  shall  vest  in  the  official  receiver  of 
the  court,  as  trustee  thereof,  and  he  shall  forthwith 
proceed  to  realiBC  and  distribute  the  same  in  aoc(»daiMe 
with  the  provisions  of  this  Act;  (6)  with  the  modifica- 
tions bezeinaf  ter  mentioned,  all  the  provisions  of  part  3 
of  this  Act,  relating   to   the   administration   of  the 


property  of  a  bankrupt,  shall,  so  far  as  the  sains  sn 
applicable«  apply  to  the  case  of  an  admioistratloa  oite 
under  this  section  in  like  manner  as  to  an  ordsr  of  sd- 
Judication  under  this  Act ;  (7)  in  the  admlnistrstton  d 
the  property  of  a  deceased  debtor  under  an  oidsr  ot 
administration,  the  official  receiver  shall  have  rsgsidto 
any  claim  by  the  legal  personal  representatifs  of  the 
deceased  debtor  to  psyment  of  the  proper  funeral  sad 
testamentary  expenses  incurred  by  him  in  and  about  the 
teetator's  estate,  and  sndi  daims  shall  be  deemad  s 
preferential  debt  under  the  order,  and  be  ptyatdfl  in 
full,  out  of  the  debtor's  estate,  in  priority  to  all  oih« 
debts." 

EveriHf  Q.O.,  and  Edward  Ford,  tat  the  appsniat* 
The  plaintiff's  datm  against  the  estate  is  fafouved  If 
the  executors,  and  if  this  insolvent  estate  is  admisMflnd 
in  the  Chancery  Division,  the  banking  compaaj  sad  the 
other  creditors  of  the  testator  cannot  raise  the  dfajsttfoa 
that  the  plaintiff's  debt  is  barred  by  the  Statots  d 
Limitotions,  because  the  plaintiff's  debt  wfll  than  bs  tks 
foundation  of  the  decree:  FuUer  v.  Bedman,  26  Bear. 
614,  8  W.  R.  Oh.  Dig.  88.  The  appUoatioa  o(  As 
benking  company  is  made  under  section  125,  sobmrtkiB 
(4},  of  the  Bankruptcy  Act,  1888,  which  eoaolstbt  oa 
auoh  application,  and  on  proof  that  the  estats  li  ia- 
suffident  to  pay  its  debts,  <*the  oourt  maytnasfa" 
the 'administration  proceedings  to  the  proper  Bsabiptoj 
Court.  **May  "  in  this  sub-section  most  bs  eoaitnsd 
as  **  mttff."  In  sub-section  (I)  and  (2)  of  tbs  iswj 
section  "may"  clearly  has  the  effect  of  ''mwi 
Under  section  79  of  the  Companies  Act,  1862,  wtiA 
enacts  that  a  company  *'  may "  be  wound  up  bj  ths 
court,  it  has  been  held  that,  as  between  a  crsditK 
and  the  company,  it  is  not  a  discretionsrj  swtter 
with  the  court  to  say  whether  the  compaav  ibsU  bs 
wound  up  or  not :  B<noei  v.  TJie  fliope,  Ac.,  8M§,  13 
W.  B.  790, 11 H.  L.  Cas.  389  ;  Buckley  on  The  Ooapolsi 
Acts,  5th  ed.,  p.  196.  Thongh  the  natural  msasiaga 
the  word  ^may  "  when  naed  in  an  Act  of  Paillwuat 
is  permissive  and  enabling  only,  yet  there  lasf  be 
circumstances  which  may  couple  the  power  with  a  duty 
to  exercise  It :  Badewetl  {Alderman)  case,  1  Vsio.  Ut ; 
JuliuiY.  Biahcp  of  Oxford,  28  W.  B.  726,  5  App.te 
214;  KnowUi  y,  Roherti^  38  Ob.  D.  263,  per  Bowa, 
L.J.,  at  p.  271,  36  W.  R.  Dig.  157.  In  the  oass  of  ft 
re  Weaver,  Higge  v.  ITeaver,  33  W.  B.  874, 29  Cb.Ii. 
236|  Pearson,  J.,  hdd  that  the  power  to  traasfsr  gim 
by  section  125,  sub-section  (4),  vras  a  diseistioBiiT 
power,  but  that  case  is  not  binding  on  this  coait 


WhUehome,  Q.O.,  and  T.  E.   Warringion,  for  A* 
defendants^  the  executors. 


Bryne,  Q.O.,  and  P.  8.  Gregory,  for  the  i 
Section  125,  sub*sectlon  (d),  does  not  in  any  way  i 
it  imperative  on  the  donrt  to  trauff er  the  administntim 
of  the  estate  to  the  Bankruptcy  Court ;  the  woids  of  tbe 
section  are  pnrdy  discretionary.  The  view  of  Pssma, 
J.,  in  In  re  Weaver,  Higge  v.  Weaver,  was  adoptsd  ^ 
Stirling,  J.,  in  In  re  York,  Aikinmm  v.  F61M,  SS  W.  B. 
609,  36  Oh.  D.  238,  and  he  expreaaed  an  opinioa  tbat  lbs 
existence  of  the  executor's  right  of  retahier  w  » 
special  ground  for  making  an  order  for  traasfer-  1a 
the  administration  in  bankraptcy  of  the  eststs  cf  aa 
insolvent  debtor,  the  Bankrupt<7  Court  viU  ^^.^ 
l»aotioe  of  the  Chancery  Division:  In  re  Crvmrnft 
Ek  parte  EUU,  36  W.  B.  189,  20  0.  B.  D.  38. 

EveriU,  Q.O.,  in  reply.— The  whde  obiset  ji 
flsadiinery  of  the  Bankruptcy  Act  ia  to  provide  egrig 
lor  all  creditors ;  the  express  provision  in  sub  susnm 
7  of  section  25  for  payment  of  funeral  and  testamwiW 
expenses,  as  a  preferential  debt,  shows  that  no  flM 
creditors  can  be  preferred.  In  tbe  case  of  hMolvw 
estotes  the  object  of  the  Banknipboj  Act  wiD  ba 
fettered  by  not  transfening  the  administntf on  to  bnk* 


voLxxxvra. 
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Omnror  AmAL. 

IhbbBaxms. 

Oouxr  OF  Aptbal. 

ivptQj.  The  objeet  of  section  1S5  la  that  the  mode 
off  MtminlfltrAtion  in  baolmipt^  may  be  applied  In  the 
siminiettatlon  of  the  estate  of  a  deceased  Insolvent, 
thoQgh  not  80  as  to  indnde  the  property  of  third 
peteons.  Ex  parte  Official  Beonver^  In  re  Gould,  85 
W.  B.  669,  19  Q.  K  D.  9S. 

OoTTOH,  L.J. — ^The  appellant  oontends,  In  the  first 
plaoe,  that,  on  the  words  of  the  Act,  it  is  imperatWe  on  the 
jndgo  to  make  the  order  for  transfer.  The  words  are  that 
the  oonrt  may,  in  snoh  a  ease,  make  an  order  for  trans- 
ier,  and,  in  my  opinion,  those  words  can  never  do  more 
than  empower  the  Judge  (not  making  it  imperative  on 
him)  to  make  the  order  asked  for.  The  real  question  to 
be  decided  In  all  these  easss  where  the  words  only 
gfve  the  jndge  power  to  make  an  order  for  transfer, 
which  he  conld  not  have  made  were  It  not  for  those 
woide  in  the  Act  of  Parliament — is  whether  or  not  there 
Is  aaything  which  can  be  collected  from  this  or  any  other 
past  of  the  Act  to  require,  and  make  it  the  dn^  of  the 
Jndge  to  exercise  the  power  given  to  him  by  those  wordf. 
Thai  la  the  principle  laid  down  in  the  case  of  Juliui  v. 
Btihcp  of  Oxford  by  Lord  Selbome,  and  I  refer  to  it 
because  the  principle  of  law  is  there  stated  correctly  and  ' 
ihortlj. 

I  think  great  misconception  Is  caused  In  attempting  to 
eigne  that  **  may  "  means  **  must."  It  never  can  mean 
•Cnnat"  so  long  aa  the  Bnglish  language  retains  its 
meaning;  but  it  gives  the  power,  and  it  may  be  a  ques- 
tion when  (a  Judge  having  the  power  to  do  that  which  is 
given  him  by  **  may ")  it  becomes  his  duty  to  exercise 
that  power.  There  la  nothing  said  in  the  Act  as  to  the 
duty  of  the  Judge  to  exercise  the  power  given  him,  but 
it  la  argued  that  the  whole  object  of  the  Act  of  Parlia- 
ment was  to  secure  equality  amongst  the  creditors,  and 
that»  therefore,  as  the  leaving  of  the  administration  in 
the  Obancery  Division  may  ^ve  priority  to  some  credi- 
tors—as, for  instance,  by  enabling  the  executor  to  re- 
tain  his  own  debt,  or  the  plaintiff  creditor  to  get  payment 
ef  hfe  debt,  because  the  statute  Is  not  pleaded  against 
him — ^thie  renders  it  the  duty  of  the  Judge  (when  there 
ia  aa  application  by  a  large  creditor),  to  make  the  order 
asked  for,  because  the  object  of  the  section  is  to  have 
the  equality,  provided  for  by  the  law  of  bankruptcy. 

Let  no  first  consider  that.  In  my  opinion,  if  Parlia- 
ment had  meant  to  do  away  with  the  role  of  retainer, 
which  ia  a  legal  rule  allowed  in  the  Oourt  of  Obanoery 
in  administering  the  estates  of  deceased  persons,  it 
•would  have  done  so  in  express  terms.  Parliament  is  quite 
strong  enough  to  do  so,  and  that  is  the  only  power  that  can 
<do  so.  But  it  Is  wrong  to  suppose  that  that  rule  was  an 
equitable  doctrine.  So  far  from  that  being  co,  the  Court 
of  Chancery  only  empowers  an  executor  to  retain  out  of  legal 
assets  bis  own  debts.  He  cannot  apply  that  doctrine  as 
vegarda  eqnitable  assets  ;  so  that  shows  that  the  Court 
of  Chancery  doee  recognize  fully  the  equitable  right  of 
equal  payment  of  creditors  of  equal  degree.  As  regards 
the  executor  not  pleading  the  statute,  the  Court  of 
X)banccry  does  not  hold  an  executor  Uable  for  not  plead- 
ing the  statute ;  but  the  executor,  as  the  person  legally 
Uable  for  the  debt,  has,  from  his  position,  the 
alternative,  as  settled  by  the  Conrt  of  Chancery,  of 
pleading  or  not  pleading  the  Statute  of  Limitations 
when  a  creditor  comes  forward  whose  right  might 
potaibly  be  barred  (I  do  not  say  it  is  here,  but  assuming 
it  were)  by  the  Statute  of  Limitations.  A  claim  might, 
however,  be  set  up,  to  which  the  statute  was  never  in- 
tended to  apply,  and,  therefore,  although  the  statute 
might  be  pleaded,  there  may  be  circumstances  that 
lender  it  wrong  to  plead  the  statnte,  and  it  is  never 
looked  upon  with  any  great  favour. 

Then  it  is  said  that  the  Bankruptcy  Act  shows,  not 

dIreeUy,  but  indirectly,  that  it  Is  Intended  to  do  away 

with  this  power,  as  regards  the  exeoutoi^  b7  Mjiog  that 

the  receiver  in  bankruptcy  is  to  have  regard  to  any 

"fnacnl  expenses  incurred  1^  the  personal  representative. 


and  that  thoee  are  to  be  paid  In  priority  to  other  debts. 
Well,  that  is  one  case  that  is  provided  for,  possibly 
others  were  never  thought  of  by  Parliameut,  but  in  my 
opinion,  the  right  of  retainer  being  a  right  which  the 
personal  representative  would  not  have  in  the  adminis- 
tration in  bankruptoy,  the  mere  existence  of  that  right, 
recognised  by  the  Chancery  Division  which  has  not  ^en 
recognised  in  the  Court  of  Bankruptcy,  is  not  a  ground 
for  exercising  the  discretion,  or  for  compelling  the 
Judge  to  exercise  the  power  given  him  by  the  section, 
and  that  really  is  the  only  point. 

It  may  be  (I  do  not  express  an  opinion  on  It)  that 
Stirling,  J.,  was  right  in  saying  (in  the  case  of  In  re 
York)  that  the  fact  of  the  existence  of  the  right  of 
retainer  would  not  be  a  ground  for  not  exercising  the 
power  of  transfer ;  but  there  were  in  that  case  circum- 
stances which  did  render  it  deshrablo  that  there  should 
be  a  transfer.  It  is  still  a  question  to  be  considered, 
and  one  we  may  have  to  consider  hereafter,  whether  the 
transfer  of  an  administration  to  bankruptcy  would  pre- 
Judioe  or  injure  an  executor  in  his  right  of  retaiiner* 
But  in  my  opinion  neither  that,  nor  the  faot  that  the 
executor  has  nut  thought  fit  to  plead  the  statnte  against 
the  plaintifl,  can  be  treated  as  a  ground,  if  there  be  no 
other  ground,  for  making  It  deeirable  to  make  an  order 
for  transfer.  In  my  opinion  if  it  were  Intended  in  the 
case  of  a  baukrnpt  or  insolvent  estate,  that  there  should 
be  no  such  right  on  the  part  of  an  executor  to  retain,  or 
that  an  executor  should  be  bound  to  plead  the  Statnte  of 
LIndtations  against  every  creditor  on  the  part  of  whom 
there  might  be  an  application,  Parliament  ought  to  have 
said  so,  and  I  think  it  would  have  said  so. 

In  my  opinion  there  is  a  power  of  discretion  given  in 
the  word  **  may,"  and  ther?  is  not  anything  sniBoient 
in  point  of  law  to  show  that  it  was  the  duty  of  the 
Judge  to  exercise  that  power  in  this  partioular  oase. 

I  call  attention  to  this-^that  we  have  a  great  many 
provisions  in  the  Bankruptcy  Acts  in  order  to  secure 
property — not  only  the  property  the  bankrupt  has  at 
the  time  of  the  bankruptoy,  but  what  he  has  parted  with 
and  prevented  himself  from  having  at  the  time  of  his 
bankruptoy  ;  but  what  the  law  considers  unfair  pre- 
ference in  the  case  of  a  bankrupt's  creditors,  is  not 
really  applicable  to  deceased  debtors,  even  though  they 
are  insolvent,  for  In  the  latter  case  it  has  been  held 
that  the  sections  referring  to  voluntary  settlements 
executed  a  certain  time  before  the  bankruptoy,  have 
no  application  to  the  case  of  deceased  persons,  thongh 
at  the  time  of  their  death  they  were  insolvent.* 
That  shows  that  Parliament  did  not  intend  by  thia 
rection  to  apply  all  the  procedure  of  the  Bankruptoy  Acts 
in  the  administration  of  the  estates  of  insolvent  debtors. 

In  my  opinion  Chitty,  J.,  was  right,  and,  although  I 
quite  hold  that  this  is  a  discretion  wbioh  may  be 
appealed,  I  think  that  he  exercised  that  discretion 
rightly  in  this  case. 

LiNDLXT,  L.J. — ^There  is  no  ground  for  transferring 
this  action  from  tbo  High  Court  to  the  Court  of  Bank- 
ruptcy except  the  broad  and  very  important  ground, 
that  if  the  transfer  Is  made,  the  assets  will  be  adminis- 
tered in  a  very  different  manner.  That  is  true,  and  it  Is 
also  true  that  to  many  minds  the  mode  of  administering 
assets  In  bankruptcy  is  preferable  to  the  mode  of  ad- 
ministering assets  elsewhere.  The  mode  of  administer- 
ing assets  in  bankruptcy  is  statutory,  and  depends  on 
statutory  enactments  carefully  worked  out,  whereas  if 
they  are  administered  elsewhere,  it  rests  on  technical 
principles  not  altogether  satisfactory. 

The  right  of  an  executor  to  retain,  is  a  common  law 
legal  right.  It  depends  on  the  rule  that  a  man  caunot 
sue  himself,  and  out  of  that  rule,  developed  the  right  to 
retain.      That  right  has  boon  thought  so  111  of    by 

*  JBx  parte  Official  Receiver,  In  re  Qovdd,  85  W.  B. 
569, 19  Q.  B.  D.  98. 
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Court  of  Appeal. 


In  be  Bakeb. — Du«b  op  Dbton6hibb  and  Otrbrs  v.  O'Cokrob. 


GouBT  of  Afpeai. 


Ohancellors  and  tboee  who  htye  had  the  deFelopment  of 
chancery  jurisdiction  that  they  bave  declined  to  follovr 
the  law  where  they  have  had  equitable  assets  to  deal  with. 
That  right  is,  neTcrtbeless,  perfectly  well  known  to  e? ery 
lawyer,  and  Parliament  has  never  yet  faced  the  diffloalty 
and  abolished  that  right,  and  we  all  know  that 
any  legfalation  on  the  subject  is  so  worded  sb  not  to 
prejudice  it.  So  here  Parliament  has  said  nothing  to 
the  effect  that  the  right  to  retain  shall  be  abolished. 
Again,  there  is,  in  administration  in  the  Chancery 
Division,  the  right  of  the  creditor  who  has  obtained 
judgment  to  priority  in  the  administration  over  other 
creditors.  That  is  unknown  in  administrations  in 
bankfuptcy,  so  far  as  I  know.  Now,  is  it  right  to  say 
that,  in  consequence  of  these  two  systems  of  administra- 
tion being  co-existent,  whenever  there  is  an  insolvent 
estate  being  administered  in  Chancery,  it  must  be  trans- 
ferred to  the  Bankruptcy  Court  i'  It  really  comes  to 
that.  I  cannot  spell  that  out  of  the  section.  If  Parlia- 
ment meant  that,  it  should  have  used  very  different 
language,  and  should  not  have  said  '*may"  so  often, 
and  contrasted  it  with  '*  shall."  As  a  matter  of  con- 
struction I  am  convinced,  having  regard  to  the  principle 
laid  down  in  Julius  v.  The  Bishop  of  Ox/ardf  that  this 
is  a  discretionary  power,  and  I  cannot  say  that  Ohitty, 
J.,  has  exercised  his  discretion  wrongly.  It  is  an  im- 
portant question  whether  it  would  be  just  to  other 
people  to  exercise  his  discretion  the  other  way  ;  I  do  not 
know  how  that  may  be ;  but  I  am  not  prepared  to  differ 
from  him  in  what  he  has  done. 

.  LopBS,  L. J.— Sub-section  (4)  of  section  125  of  the 
Bankruptcy  Act,  1888,  authorizes  a  transfer  from  the 
High  Court  to  the  court  exercising  jurisdiction  in  bank- 
ruptcy (that  is,  in  this  case,  the  county  court)  in  the 
case  provided  for  by  that  sub-section,  and  the  first 
question  which  is  raised  is  this,  Whether  that  power  of 
transfer  is  discretionary  or  imperative  ?  It  is  contended 
by  Mr.  Everittthat  there  is  no  discretion  in  the  judge, 
but  that  he  is  bound  to  transfer. 

Now  the  word  used  In  sub-section  (4)  is  **  may,"  and 
fhe  word  *'may"  is  beyond  all  question  potential— it 
implies  a  power,  but  if  it  is  coupled  with  a  duty  im- 
posed on  the  court,  or  on  the  person  to  whom  it  is 
given,  to  use  that  power  in  a  certain  particular  way, 
it  then,  no  doubt,  becomes  imperative,  and  there  is 
plenty  of  authority  for  that  proposition. 

Now  in  this  case  I  can  see  no  such  duty,  and,  in  my 
opinion,  the  power  conferred  by  the  word  "  may  "  is 
discretionary. 

But  then  it  is  said  that,  even  if  there  is  a  discretion 
in  the  judge,  in  this  particular  case  he  has  wrongly 
exercised  such  discretion,  and  the  ground  upon  which  it 
is  said  he  has  wrongly  exercised  his  discretion  is,  because 
the  effect  of  his  exsreising  his  discretion  in  the  way  he 
has,  is  this — that  it  preserves  to  the  legal  personal  repre* 
sentatlve,  and  to  the  plaintiff  creditor,  an  advantage 
which  they  would  possess  if  the  administration  takes  place 
in  the  Court  of  Chancery.  These  tights  of  the  legal  per- 
sonal repreeentatif  e,  and  the  plaintiff  creditor  are  rights 
which  they  possess,  and  I  cannot  say  that  the  recogni- 
tion ot  these  rights  is  any  ground  for  holding  the  discre- 
tion to  be  wrongly  exercised.  It  is  perhaps  an  anomaly 
that  there  should  be  two  co-existing  systems,  and  that 
.  the  distribution  of  assets  should  proceed  in  a  different 
way,  depending  vt-ry  much  on  whether  the  proceedings 
are  taken  first  in  t  he  Court  of  Chancery  or  in  the  Court  of 
Bankruptcy ;  but  that  is  a  matter  for  Parliament,  and  is 
a  matter  with  which  we  have  nothing  to  do. 

I  think,  therefore,  this  appeal  should  be  dismissed. 

Appeal  diemiseed. 

Solicitors  for  the  appellants,  Penley  A  Oruhhe,  for 
JSunnybun  4b  Stm^  Huntingdon* 

Sohciton  for  the  plaintiff,  Kinay,  Ade,  ^  BoMng,     ' 

Solicitor  for  the  defendants,  Thornton  Toogood. 


From  Q.  B.  Div.  Jan.  %%, 

DxTKB  OF  Detokshire  asd  Othebs  v.  O'Cokvor.  (a.) 

IndoBure  Act^^Reaervation  to  lord  qf  manor^Bighi  </ 
ihooiing  over  lands  allotted — Rule  of  eonstrudion  of 
Act. 

Where,  under  an  Indosure  Act,  lands  in  a  mtnor 
have  been  inclosed  and  allotted  as  freehold^  and^  iy  a 
reservation  clause,  certain  rights  over  the  lands  i» 
allotted  are  reserved  to  the  lord,  the  reservation  dam, 
being  in  derogation  of  the  right  of  freehold  given  lyike 
Act,  will  be  construed  most  strictly  agaimt  the  lord^  md 
nothing  short  of  a  positive  reservation  to  the  lord,  eOhee 
expressly  or  by  necessary  implication,  of  rights  (at, /or 
example,  the  right  of  shooting)  toUl  suffice  to  enXail  spm 
the  lands  allotted  as  freehold  a  burden  inconsistent  wilk 
the  ownership  in  fee, 

Sowerby  v.  Smith,  23  W.  B.  79,  L.  B.  9  P.  P.  5J4, 
followed. 

Lord  Leconfield  v.  Dixon,  Id  W.  R.  157,  I.  J2.  3  2^ 
30,  discussed, 

•  Appeal  from  the  judgment  of  Grantham,  J.,  tt  ths 
trial  of  the  action.  The  action  was  brought  foe  la 
injunction  to  restrain  the  defendant  from  shootiogofer 
certain  land  which  had  been  allotted  under  sa  liielo- 
sure  Act  (referred  to  below)  to  tho  defendant's  prsds* 
cesvor  in  title. 

The  plaintiffs  were  the  trustees  of  the  Esrl  of  Gtf- 
Ifsle,  who  was  lord  of  the  manors  of  Upper  Dsoton  ind 
Nether  Denton,  in  the  Bsrony  of  Gilsland,  in  Camber- 
land. 

The  defendant  was  the  rector  of  Nether  DeatoD,siid 
as  such  was  the  present  owner  of  an  allotment  mdsr 
an  Indosure  Act  and  award  made,  in  1798. 

The  Indosure  Act  (38  Geo.  3,  c  18,  priists  Aet) 
was  entitled  **  an  Act  for  dividing  and  incloiiiig  ths 
moors,  commons,  and  waste  grounds  in  the  msaon  of 
Upper  Denton  and  Nether  Denton,  within  and  pszoel  of 
the  Barony  ot  Gilsland,  in  the  county  of  Cuoberlind." 

On  page  19  of  the  Act  it  was  provided  that  "sU  ib4 
every  the  allotments  and  appropriations  hsrsinbelocs 
directed  to  be  made  shall  and  are  hereby  declared  to  be 
freehold  to  all  intents  and  purpoaee  whatsoever." 

On  page  26  it  was  provided  that  <<  nothing  ia  a» 
Act  contained  shall  be  construed  or  adjudged  to  dsfast, 
lessen,  or  prejudice  the  right,  title,  or  interest  of  ths 
Bsid  Frederick,  Earl  of  Carlisle,  lord  of  the  said  Barony 
of  Gilsland,  and  of  the  said  manors  of  Upper  Denton 
and  Nether  Denton,  his  heirs  or  assigns,  or  of  ths  lord 
or  lords,  lady  or  ladies,  of  the  said  bsrony  and  msBoa 
for  the  time  being,  of,  in,  and  to  the  ooal,  lead,  tin^ 
copper,  stone,  or  slate,  minerals,  or  metals,  within  oc 
under  the  said  moors,  commons,  and  waste  groondi 
intended  to  be  inclosed  as  aforesaid  (save  and  eioept 
the  atones  in  the  publio  stone  quarries  to  be  set  out  ss- 
aforesaid),  or  of,  in,  or  to  the  aeignioriea  and  rojalti«r 
franchises,  and  liberties,  incident  and  belonging  to  ths 
said  manors;  but  that  the  said  Frederick,  Esii  of 
Carlisle,  and  all  and  every  person  and  persons  dsia- 
ing  by,  from,  or  under,  or  in  trnat  for  him  as  lord 
of  the  said  barony  and  manors,  and  all  auooeeding  lord' 
and  lords,  lady  and  ladies,  and  owners  thereof,  foe  the 
time  being,  shall  and  may  at  all  tio^ee  for  ever  beronftsr 
have,  hold,  take,  and  enjoy  all. rents,  aervioes,  eonrts, 
perquisites,  and  profits  of  courts  and  mills  (exospt  for 
the  grinding  and  grist  of  maltX  piaoarier,  flsbbig, 
hunting,  hawking,  and  fowling,  goods  and  chattels  of 
felons  and  fugitives,  felons  of  themselvae,  and  pat  ia 
exigent,  deodands,  waifs,,  estrays,  forfeitures,  ereiisat^ 
and  all  other  royalties,  liberties,  franobiaea,  prifil^giCi 
pre-eminenoee,  jurlsdistlons,  and  appurtenances  whst- 

(a.)  Beported  by  W.  F.  Barbt,  Bsq.,  Barrlatar-at-Uw» 
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Merer,  to  the  aald  barony  and  manors,  or  to  the  lord  or 
Idrda,  lady  or  ladfee  thereof,  for  the  thne  being,  lao^ 
dtaty  appMdlningr,  or  belonging,  or  whiofa  have 'been 
aadenfly  used,  ezerdaed,  and  enjoyed  by  the  lord  or 
loVd^,  liiidy  or.  ladlea,  of  the  iBamd  barony  and  tnanon 
(otiier  th^tt  knd  except  such  ^ght  of  common,  pastnrage, 
and  five  iTarrbn  in  respect  of  conies,  which  is  intended 
to  be  extiiignished)  as  could  or  might  be  claimed  by 
him,  her,  or  them,  aa  owner  or  owners  of  the  soil  of  the 
aaid  moors,  commons,  and  waste  grounds,  in  as  fall, 
ampler  and  beneficial  a  manner,  to  all  intents  and  par- 
poses,  as  he,  she,  or  they  oonld  or  might  have  held  and 
enjoyed  the  same  in  case  this  Act  had  not  been  made." 

C^ntham,  J.,  held  that  the  right  of  shooting  oyer 
the  allotmeiita  was  teserTed  by  the  Act  to  the  lord,  and 
.gave  jadgment  for  the  plaiotiils.  The  defendant 
appealed. 

OuUfff  Q*C,f  and  MaUinaotit  for  the  defendant. 

Bigham,  Q.C.,  and  Edward  Pollock,  for  the  plaintiffs. 

The  following  cases  were  referred  to:  Oreathead  ▼. 
Morleff,  3  Han.  &  G.  139;  Kwart  ▼.  Oraham,  7  W.  B. 
631,  7  H.  li.  Gas.  331 ;  Bruce  t.  HtUiwell,  5  H.  &  N. 
609,  8  W.  B.  C.  L.  Dig.  33;  Lord  Ltconfitld  v.  Dixon, 
16  W.  R.  157,  L.  B.  3  Ex.  30;  and  Sowerhy  v.  Smith, 
23  W.  R.  79,  L.  B.  9  C.  P.  534. 

Lord  E0HXS,  MJt.— The  plaintiffs  claim  a  declaration 
that  they,  as  tmstees  for  the  Earl  of  Carlisle,  are  en- 
titled to  the  exclasiTe  right  of  shooting  over  that  part 
of  the  ori|^nal  waste  land  which  has  been  allotted  to 
the  defendant's  predebessot '  in  title.  The  defendant 
daims  to  be  Entitled  to  the  Hgh^of  shobtiniBf  by  yirtne  of  ! 
his  ownenbif^  of  the  freehold  of  the  allotment.  The 
^fne^on  tiima  sbl^y  tipon  ttte  TOnstrtiotion  of  this  par- 
ilcnlar  Inclosnre  Act,  It  is  said  tiiat  it  is  an  Act  which 
ift  one  aenAe  is  *  to  be  'considered  as  an  agreement  be- 
ifween  the  various  parties.  It  may  be  that  the  Act' mast 
lie  considered  as  drafted  npon  an  agreement  between 
the  partfee,  but  still  it  is  an  Act  of  Parltament  and  must 
be  ctostmed  accordiog  to  the  rules,  if  any,  which  have 
beeb  laid  down  for  the  construction  Of  such  Acts  as 
theee.  The  first  inquiry,  then,  is,  whether  any  rules  of 
6on«tniotion  have  been  laid  down  for  construing  such 
Acts.  It  seems  to  me  that  8bkvtthtf'  y,"  Smith  in  the 
£xchcqaer  Ohamber  is  the  leading  case'  in  'which  a  rule 
ialaid  down.  That  was  a  decision  of  a  ooilrt  of  co- 
ordinate Jurisdiction  with  this  court,  and  the  principles 
laid  down  in  that  Case  are  binding  upon  us,  unless  there 
ie  wbfnelhVag  wfcich  takes  that  case  out  of  the  ordinary 
rule.  It  wai  sugjgested  that  the  case  is  not  binding 
vpdhna  beteusei  it;' was  eeiid,  it  was  in  conflict  with 
another  case  aUo  in  the  Exchequer  Ohamber,  and  that 
when*  two  cases  in  the  same  court  as  this  are  in  conflict, 
fiiij  coort  is  free  to  say  which  it  will  follow.  The  court, 
hokcTer,  ought  not  to  come  to  the  conclosion  that  two 
cases  fn  the  same  court  are  in  conflict  unless  it  is  clearly 
ebn'^csed^that  they  are.  I  agree  that  if  the  two  cases 
^e  In  confli<;t  this  cOurt- must  say  with  which  of  the 
two'it  agrees.  '  If,  therefore/  the  case  of  Lord  Leconfitld 
T.  Dtaeon  wer^'  in  cdnflibt'with  Sowerhy  ▼.  Smith  we 
ahonld  have  to  say  which  we  should  follow.  For  my 
fbat€*l  *shotild  pifeftr^to  ^follow  Sowerby  v.  Smith.  '  I 
ahalL  consider  presently  whether  or  not  they  are  in  con- 
flict The  Judgment  delivered  by  Oookbum,  O.J.,  in 
Sowerhy  v.  SmUh  was  a'cailefully  ooniffdered  Judgment, 
and  the  effect  of  it  Is  that  in  such  an  Act  as  this,  where 
in  one  part  one  finds  that  a'  portion  of  the  waste  is 
aUottsd  as  freehold,  the  fact  of  the  freehold  being 
allotted  gives  the  allottee'  'the  right  of  shooting  in  as 
foil  a  manner  as  is  possessed  by  any  other  freeholder  in 
tiiia '  country,  unless  from  another  part  of  the  Att  ft 
eppenu  that,  notwUhstanding  the  grant  vt  the  freehold,' 
tbd  sUotlee  ia  not  to  haVe  the  right  of  shooting,  but 
^bat  that  right  is  retei^ed  to  the  lord.    Frimd  facie,  the 


allottee  has  the  right  of  shooting,  and  it  lies  upon 
the  lofd.to  show  ^hat,  notwithstandfaig  the  grant  of 
the  freehold,  the  right  of  shooting  has  been  reserved  to 
him  either  in  express  terms  or  by  necessary  implica- 
tion* Ooekburn,  aj.,  say*  (23  W.  B.,  at  p.  80,  L.  B. 
9  0.  P.,  at  p.  531)  :— '*  The  land  having  been  allotted 
as  freehold^  the  ownership  must  carry  with  it  all  the 
incidents  which  ordinarily  attach-  to  a  freehold  interest, 
unless  by  the  special  provisions  of  the  Act  some  right 
has  been  reserved  to  the  4ord  which  would  derogate 
from  the  ordinary  rights  of  ownership  in  the  soil ;  and 
the  question  turns,  therefore,  entirely  on  ^hq  effect  of 
the  reservation  clause."  Further  on  (291  W.  B.,.at  p.  81, 
L.  B.  9  0.  P.,  at  p.  532)  he  gives  an  additional  rule  of 
construction : — "  It  appears  to  me  that  the  effect  of  the 
clause  **— he  is  speaking  of  the  particular  clause  there  in 
question,  but  the  rule  is  applicable  generally — "  which 
being  in  derogation  of  the  right  of  freehold  given  by  the . 
Act  to  the  allottees  of  the  lands  inclosed,  mi^st,  X  tb(nk, 
be  construed  most  strictly  against  the.  party  claiming 
under  it,  is  simply  to  preserve  .to  the  owner  of  the 
manor  such  rights  as  were  of  a  .manorial  character."  I 
take  that  rule  to  be  that  as  the  claim  of  the  lord  depends 
upon,  the  reservation  clause,  which  is  in  derogation  of^ 
the  right  of  freehold  granted  to  the  allottees,  that  clause 
must  be  construed  most  strictly  against  the  person 
claiming  ander  it.  That  rule  is  expanded  by  him  (23 
W.  B.,  at  p.  82,  L.  R.  9  0.  P.,  at  p.  537) :— "  Independ- 
ently,  however,  of  authority,  I  arrive  at  the  conclusion 
that  nothing  short  of  a  positive  reservation  to  the  lord 
of  the  right  of  sporting  over  the  enclosed  lands,  if  not 
in  express  terms,  at  all  events  in  language  necessarily 
leading  to  such  a  conclusion,  will  suffice  to  entail  on 
land  allotted  as  freehold  a  burden  of  a  feudal  and 
onerous  character  inconsistent  with  the  ownership  in 
fee.*'  Nothing  can  be  clearer  than  that  The  lord's 
alleged  right  depends  upon  the  reservation  clause. 
That  clause  must  be  construed  strictly,  and  can- 
not be  held  to  reserve  a  right  over  another  man's 
land  unless  it  does  so  in  express  terms  or  in  language 
necessarily  leading  to  that  conclusion.  In  my  opinion 
it  must  be  taken  that  Lord  Bramwell,  though  he 
delivered  a  separate  judgment,  concurred  in  that  judg- 
ment. 

It  is  said,  that  Lord  Leconfteld  v.  Dixon  is  in  conflict 
with  that  case.  If  it  is,  we  are  left  free  to  follow  which 
we  think  right,  and  when  I  look  at  the  closely  reasoned 
judgment  of  Cockhurn,  O.J.,  in  Sowerhy  v.  Smith  1  can 
gather  a  clear  and  distinct  principle  and  rule  laid  down 
in  it,  whereas,  though  I  look  with  affectionate  respect  at 
the  judgment  of  Bovill,  C.J.,  in  Lord  Leconfield  v. 
Dixon,  I  must  confess  I  can  gather  no  rule  or  principle 
laid  down  there.  I  venture  to  say  that,  if  the  case  of 
Lord  Leconfield  v.  Dixon  had  come  up  for  decision  after 
Sowerhy  v.  Smith,  and  the  court  had  to  apply  the  rule 
laid  down  in  the  latter  case  to  it,  I  should  greatly  doubt 
whether  I  could  say  that  the  reservation  clause  was  so 
clear  as  to  reserve  the  right  of  sporting  to  the  lord. 
There  are,  however,  words  \n  the  reservation  clause  in 
that  case  which  are  not  to  be  found  in  the  reservation 
clause  in  Sowerhy  v.  Smith — "  hawking,  fowling,  and 
all  beasts  and  birds  considered  as  game,  •  .  .  and 
all;  other  royalties*  liberties,  privileges,  and  appur- 
tenances, except  such  as  are  expressly  taken  away  by 
this  Act."  Those  words  were  relied  upon  by  Bovill, 
G.J.,  as  shoving  the  implied  reservation.  It  is  not, 
therefore,  necessary  now  to  say  that  those  words  are  not 
sufflpient  to. raise  the  n^essary  implication.  It  is  clear 
from  the  argument  in  Lord  Leconfield  v.  Dixon  in  the 
Court  of  Exchequer,  as  reported  in  36  L.  J.'  Ex.  102, 
that  the  court  'had  to  consider  those  words,  and  the 
Cburt  of  Exchequer  Obatnber  overruled  the  decision  be- 
cause, in  their  opinion,  sufficient  weight  had  not  been 
given  to  them.  The  right  of  sporting  was,  thersfore, 
h^ld  tQ  be  reserve^  to  ^he  lor^,  not  iix  express  terms,  bat 
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by  neoeaeary  implioatioD,  That  oaBe,  therefore,  in  that 
iriew  of  it,  oomea  within  the  mle  laid  down  in  Sawerhy 
T.  amith. 

Then,  as  to  the  oaae  of  Etoari  t.  Ordham^  there  can 
be  DO  doubt  that  the  right  there  claimed  was,  though 
not  ezpreaaly,  still  by  necessary  implication  reserred. 
That  was  the  decision  of  the  Exchequer  Ohamber,  and 
it  was  upheld  in  the  House  of  Lords.  That  case  clearly 
comes  within  the  rule.  There  is  more»  howeyer,  to  be 
gathered  from  Ewart  y.  Graham.  The  case  of  QrtaU 
head  ▼.  MorUy  was  overruled  by  the  Exchequer  Cham- 
ber in  Etoari  ▼.  Chraham.  The  House  of  Lords,  how- 
ever, refused  to  say  that  Greathead  t.  Motley  was  to 
be  taken  as  overruled.  Accordingly  that  case,  as  it  is 
not  overruled,  must  be  considered  also.  It  seems  to  me 
that  it  also  lays  down  the  same  rule,  though  not  in  such 
distinct  terms  as  Sowerhy  v.  Smith. 

The  result,  therefore,  is  that  we  see  the  rule  laid 
down  in  the  earliest  of  the  above  cases,  and  in  more 
distinct  terms  in  the  latest  case,  and  of  the  two  cases 
which  came  between  them,  one  comes  clearly  within  the 
rule,  and  the  other  cannot  be  said  not  to  be  within  it. 
None  of  the  cases,  therefore,  in  my  opinion,  conflict. 

(His  lordship  then  said  that  the  language  of  the  reser- 
vation clause  in  the  present  case  was  ambiguous,  and 
did  not  dearly,  either  expressly  or  by  necessary  impli- 
oationy  reserve  the  right  of  shooting  to  the  lord.  Oon- 
struing  the  reservation  clause,  according  to  the  rule 
above  laid  down,  strictly  against  the  lord,  he  could  not 
hold  that  the  right  of  shooting  had  been  reserved.) 

BowEN,  L.J.,  concurred. 

Ert,  L.J.— I  am  of  the  same  opinion.  I  shall  not 
refer  to  the  authorities  further  than  to  say  that  I  adopt 
the  conclusions  of  the  Exchequer  Ohamber  in  Bowerhy 
V,  Smith  as  laying  down  the  law  which  we  should  follow. 
If  there  is  any  difference  between  that  case  and  the 
earlier  one  of  Lord  Ltemfidd  v.  Dixon,  I  do  not  hesitate 
to  say  that  I  prefer  the  rule  laid  down  in  the  later  case. 
It  lays  down  an  intelligible  rule  for  the  construction  of 
•uoh  Acts  as  these.  There  is  one  case  which  was  not 
referred  to  by  the  Master  of  the  Bolls — ^namely,  Bruee  v. 
Eelliwdl — and  that  case  seems  to  me  to  be  quite  con- 
sistent with  the  rule  laid  down  in  Sowerhy  v.  Smith 
(The  Lord  Justice  then  held  that  the  reservation  clause 
was  obscure,  and  did  not  make  it  clear  that  the  right  of 
shooting  was  reserved  to  the  lord.} 

Appeal  allowed. 

Solicitors  for  the  plaintifEs,  Wing  de  Du  Cane* 

Solicitor  for  the  defendant,  E.  Bichardion,  for  Donald 
df  ObUU,  Carlisle. 


JUgt'St)  QtWXt  Of  Swtitt. 


Oban.  Div.  I  ™  u  oo     **     i.  « 

Chitty,J.  i  Eeb.28;  March  7. 

In  re  Tatlob. 
TuBPnr  V.  Paht.  (a.) 

Pradiee^Ojficial  referte^Fotm  of  report — Method  of 
taking  accountt^Judieature  Act,  1878  (36  ds  37  Vict, 
c  66),  i.  56. 

An  official  referee  i$  not  hound  to  take  aeeounte 
r^erred  to  him  under  eection  56  of  the  Judicature  Act, 
1873,  in  the  eirict  way  used  in  the  Chancery  DitMon 
'before  a  chief  derh  in  chamhere,  though  he  may  cuiopt 

(a.)  Reported  by  W.  H.  Quabbbll,  Esq.,  Barrister-at- 
Law. 


tJuU  method  $o  far  a$  the  circumBtancet  of  the  em  Mm. 
to  him  to  admit.  He  ie  not  compelled,  in  auet  of  eoii- 
plicated  aeoounte,  to  proceed  upon  any  poHieuIar 
accounts  and  to  refer  to  each  item  in  the  report,  hui  may 
strike  a  balance  upon  the  reeuU  of  the  inquiry  ^eiiera%. 
The  parties  may  use  the  notet  of  the  inquiry  and  of  tkt 
evidence  for  the  purpose  of  tracing  any  item  cUowtd  er 
disallowed  which  thiy  may  desire  to  question. 

Motion. 

Mary  Ann  Taylor,  widow,  died  on  the  27(h  of  ingtut, 
1872,  having  by  her  will  appointed  the  defenda&ti,. 
Philip  Fain  and  William  Pain,  executors  and  tnutMi 
thereof,  and  thereby  directed  them  to  csrrj  on  h« 
business  of  a  farmer  upon  her  farm  called  Choselteji, 
in  the  parish  of  Romford,  in  the  county  of  Essex,  asd  to 
employ  the  capital  embarked  therein,  with  ady  otiiw 
part  of  her  personal  estate  required  for  that  poipoie, 
during  the  remainder  of  the  term  for  which  she  hdd 
the  said  farm ;  and  she  directed  the  defendant!  to  itnd 
possessed  of  the  profits  arising  therefrom  npoo  the 
trusts  thereinafter  declared  oonoemiog  her  reddairy 
estate,  and  after  the  expiration  of  the  said  term  the 
gave  her  implements  of  husbandry,  household  fanitoi^ 
and  effects  unto  her  son,  Philip  Thomss  Taylor,  and 
gave  her  residuary  personal  estate,  indudiag  the  pioftti 
of  her  said  business,  upon  trust  to  provide  for  the  miis- 
tenanceof  her  children  during  their  minorities,  aodvlMQ 
the  youngest  child  should  attain  the  age  of  tventy^ose 
years  in  trust  to  divide  the  same  amongst  her  ohildiea, 
Philip  Thomas  Taylor  and  the  four  pUntifEe,  Mary  Ana 
Turpin,  Emma  Giblin,  Fanny  Taylor  (since  deceased), 
and  Amy  Taylor. 

The  defendants  proved  the  will  on  the  21st  of  October, 
1872,  and  carried  on  the  farming  business  from  the  date 
of  the  death  of  the  testatrix  until  the  29th  of  Septem- 
ber, 1877.  During  this  period  they  aUowed  PhiUp 
Thomas  Taylor  to  act  as  bailiff,  and  with  hia  aistezi,  the 
plaintifCs,  to  occupy  the  farmhouse,  and  mads  him  pay- 
ments for  the  expenses  of  the  farm  and  of  the  hooeehold* 
On  the  29th  of  September,  1877,  the  term  for  which  the 
farm  was  held  expired;  Philip  Thomas  Taylor  then 
became  tenant,  the  plaintiiEs  continuing  to  live  lith 
him  in  the  house  until  1880,  when  he  became  ineolTent, 
and  the  assets  to  which  he  had  become  entitlad  nndet 
the  will  of  the  testatrix  were  reaOused,  end  the  fam 
given  up.  The  defendants  then  took  a  house  eieewheca 
for  the  plaintifEs,  and  continued  to  make  paymeoti  for 
their  support  and  education.  The  plaintiff.  Amy  Tayloi^ 
the  youngest  of  the  benefidaries  under  the  will,  attained 
the  age  of  twenty-one  years  on  the  14th  of  Ocfeober» 
1885. 

The  defendant  Philip  Pain  waa  a  farmer,  sad  the 
defendant  William  Pain  a  cattle  dealer.  They  had 
kept  the  ordinary  cheque  and  pass  books,  and  bad  the 
uaual  accounts  kept  in  these  respective  bniineeam 
relating  to  purchases  and  sales  of  live  and  dead  itocfc 
belongUig  to  the  Goosebeys  Farm;  b^ond  tbeae  they 
had  kepc  no  proper  accounts,  and  tiie  exacntonhip 
accounts  were  consequently  in  a  very  oomplicated  eoa- 
dition. 

On  the  24th  of  August,  1886,  the  plaintiili  «»* 
menoed  this  action,  claiming  administration  of  the  tes- 
tatrix's personal  estate. 

On  the  4th  of  February,  1887,  an  order  for  adminii- 
tration  was  made,  and  an  order  for  a  receiver,  with  the 
usual  accounts  to  be  taken,  and  an  inquiry  wbatpait^ 
if  any,  of  the  testatrix's  personal  estate  were  thai  ont- 
atanding  or  undisposed  of.  On  the  14tii  of  Kay,  W^j 
an  order  was  made  discharging  so  much  of  the  older  cc 
the  4th  of  February  as  directed  the  takbig  and  nakiaf 
of  the  acocunta  and  inquiries  therein  mentioned  On 
the  14th  of  May,  1887,  on  the  action  coming  oaj^ 
trial  before  Kekewioh,  J.,  an  order  was  made  direotiag 
various  aooounta  and  inquixief,  and,  amongst  othiBi 
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(1)  an  Mooant  of  the  dealings  of  the  defendants  in  the 
Imainess  at  Gooseh^ys  Farm  from  the  date  of  the  death 
of  the  testatriz  up  to  the  a9th  of  September,  1877 ; 
(S)  an  aooonnt  of  receipts  and  profits  of  the  defendants 
In  respset  of  the  estate  of  the  testatrix  other  than  those 
coninissd  in  aooonnt  Ko.  (1). 

By  an  order  of  the  16th  of  Dsoember,  1887,  it  was 
t^  consent  ordered  that  on  the  chief  deik's  certificate 
under  the  Jadgment  of  the  14th  of  Kay,  1887,  it  should 
be  oertifled  that  the  aoconnts  bronght  in  by  the  defend- 
ants respeotiTely  under  the  said  judgment  should  include 
both  the  estate  of  the  testatriz  and  of  her  husband,  Philip 
Taylor,  deceased,  saoh  accounts  not  distingaiahing  the 
Items  relating  to  these  respectiTO  estates.  By  an  order 
of  the  nth  of  KoTember,  1889,  it  was  ordered  that  it 
shonld  be  referred  to  Mr.  Hemming,  Q.O.,  one  of  the 
offldal  referees,  under  section  56  of  the  Judicature  Act, 
1873,  to  take,  among  other  accounts,  the  accounts  num- 
bered (1)  and  (2)  directed  by  the  Judgment  of  the  14th 
of  May,  1887,  and  to  raport  thereon,  regard  being 
bad  to  the  order  of  the  16th  of  December,  1887. 
Separate  accounts  were  filed  by  the  defendants,  who 
bad  soTcred  their  defences,  and  were  represented  by 
separate  coonael  and  soUeitors. 

The  offieial  referee  refused  to  go  into  the  accounts  as 
between  the  two  defendants,  and  for  the  purpoee  of  his 
inquiry  ordered  the  separate  accounts  to  be  amalgamated. 
He  examined  witnesses  and  the  books  and  Touchers,  the 
inquiry  lasting  nine  dayp,  and  made  bis  report  on  the 
S4Ui  of  December,  1889.  By  this  he  stoted,  having  set 
out  tbe  facts  at  considerable  length,  that  it  was  gene- 
nHj  impossible  to  distinguish  between  payments  made 
bj  the  defendants  to  Philip  Thomas  Taylor  for  the  pur- 
pose of  oarrying  on  the  farm,  to  be  expended  in  wages 
wad  other  outgoings,  and  those  made  to  Philip  Thomas 
Taylor  for  the  purpose  of  household  expenses  for  the 
maintenance  of  himself  and  of  the  plaintiffs,  most  of 
such  payments  never  having,  been  specifically  appro- 
pdated;  and  that  he  had  allowed  such  sums  in  the 
aoconnts,  notwithstanding  any  such  irregularity,  as 
pajmento  made  by  the  defendants  for  maintenance 
and  education,  the  defendants  haying  acted  for  the 
benefit  of  the  estate.  He  further  reported  that  as  to 
ecGount  (1)  the  defendants  bad,  from  the  death  of  the 
testatrix  up  to  the  29th  of  September,  1877,  in  the 
comse  of  their  dealings  with  the  farming  business, 
received  £9,758,  and  had  paid  £9,823,  leaving  a  balance 
of  465  in  their  favour  ;  and  that  as  to  account  (2^  the 
defendants  had,  in  respeot^  of  other  receipts  and  profits, 
reoeiTed  £5,061,  and  expended  £5,080,  leaving  a  balance 
of  £19  in  their  fayour. 

The  plaintiffs  now  moved  that  the  report  of  the  24th 
of  Deoember,  1889,  might  be  remitted  to  tbe  same 
official  referee,  or  in  the  alternative  to  another  official 
referee  or  to  a  special  referee,  that  directions  might  be 
given  to  such  referee  that  the  aoconnts  be  taken  in  the 
way  usual  in  the  Chancery  Division,  before  a  chief  clerk, 
and  Tcmched  in  the  ordinary  way,  that  the  referee  should 
take  the  accounts  rendered  by  the  defendants  and  filed 
before  the  date  of  the  order  of  reference,  and  that  direc- 
tioQs  be  given  to  such  referee  to  stats  in  his  report 
wfaieh  of  the  items  in  the  accounts  rendered  by  the  de- 
fendants had  been  allowed  and  disallowed  by  him  re- 
speetively,  and  show  what,  if  any,  sums  not  mentioned 
in  such  aoconnts  he  had  charged  against  the  defendants. 

On  the  88th  of  February,  1890,  after  the  motion  had 
been  opened,  it  was  adjourned  for  a  week  at  the  sugges- 
tkA  of  the  Judge,  in  order  that  he  tnight  make  some 
further  inquiriee  of  the  official  referee,  and  that  councel 
lor  tbe  defendants  might  show  from  the  referee's  notes 
the  way  in  which  the  sums  allowed  by  him  had  been 
azrivedat 

On  the  6th  of  March  the  referee  made  a  further  report 
to  tbe  judge  to  this  effect : — Tbe  accounts  brought  in  by 
the  defendants  were,  after  the  lapse  of  time  which  had 


occurred,  insufficient  to  enable  them  to  produce  an  ap* 
proximate  account.  The  defendants  had  severed  in 
tiieir  defence.  One  of  them  had  given  such  materials  as 
he  had  or  could  diacoYcr  from  the  plaintiffs  to  an 
aooonntant  to  do  what  he  could  with  them,  and  tho  other 
had  intrusted  his  solicitor  with  a  like  duty.  Acoounta 
had  then  been  produced  which  were  not  in  harmony  with 
one  another,  and  were  too  defective  in  form  to  supply 
the  basis  of  investigation  in  the  usual  way.  The  defend- 
ants could  not  verify  these  on  oath,  and  tbe  accountant 
could  only  say  that  his  account  was  as  good  as  it  could 
be  made  from  the  existing  materials.  Under  these  cir- 
cumstances the  following  oonrsa  had  been  adopted.  The 
official  referee  had  collated  such  documents  as  could  be 
found  with  the  vivd  voce  evidence  of  eyeryone  who  knew 
anything  about  the  matters  in  question,  including  that  ot 
Philip  Thomas  Taylor,  who  had  a  book  in  which  he  had 
informally  made  entries  of  the  sales  and  purchasee 
effected  by  the  defendants  in  carrying  on  the  farm,  aa 
well  as  notes  of  the  money  expended  by  himeelf  for 
wages,  maintenance  of  his  four  infant  sisters,  the  plain- 
tiffs, at  the  farmhouse,  and  other  petty  outgoinge.  With 
these  materials  the  aggregate  expenditure  and  receipts 
of  the  trustees  were  arrived  at,  and  a  further  account 
obtained,  though  not  one  whioh  the  official  referee  could 
have  taken  as  the  basis  of  investigation  on  the  method 
pursued  in  chambers  in  the  Obancery  Division.  The 
notes  of  thin  inquiry  would  afford  as  great  facilities  as 
an  ordinary  chief  clerk's  certificate  for  rearguing  before 
the  court  all  points  taken  before  the  official  referee,  and 
less  difficulty  would  occur  in  tracing  any  specific  matter 
than  would  result  from  a  search  through  the  affidavits* 
though  the  report  would  not  afford  materials  for  open- 
ing up  new  qaestions  on  items  not  made  tbe  subject  ot 
inquiry  before  tbe  referee. 

Maclean,  Q.G,,  and  J.  H.  Eedman,  for  the  motion.— 
The  report  may  be  adopted  wholly  or  partially  only ;  it 
merely  presents  the  general  conclusions  of  tbe  official 
referee.  There  is  nothing  specific  to  enable  the  plain- 
tiffs to  examine  and  dispute,  if  necessary,  separate  items  : 
Burrard  r.  Calither,  30  W.  R.  540, 19  Ob.  D.  644.  The 
report  ought  to  be  remitted,  and  directions  giyen  for  the 
accounts  to  be  vouched  in  the  ordinary  way. 

Bomer,  Q.O.,  and  O,  Curiii  Price,  for  the  defendant 
FhiUp  Pain. 

Byrne,  Q.C.,  Haldane,  Q.O.,  and  W.  S.  Sheldon,  for 
the  defendant  William  Pain. — ^No  further  inquiry  is 
necessary  or  should  be  ordered  :  Walker  ▼.  BankeU,  31 
W.  B.  661,  22  Gb.  D.  722.  Tbe  official  referee  has  wide 
powers  as  to  tbe  way  in  whioh  he  is  to  hold  his  judicial 
inquiry  under  section  56  of  the  Judicature  Act,  1873, 
and  to  take  evidence :  Baronete  Wenloch  v.  Biver  Dee 
Co.,  35  W.  B.  822,  19  Q.  B.  D.  155.  He  is  not  com- 
pelled  to  take  accounts  in  tbe  way  usual  in  the  Obancery 
Division;  tbess  involved  accounts  haye  been  taken  in 
the  best  way  possible. 

Madean,  Q.C,  replied. 

Chittt,  J. — An  order  was  made  in  this  action  direct* 
ing  various  accounts  and  inquiries,  including  (1)  an 
account  of  tbe  dealings  and  transactions  of  the  defend- 
ants in  carrying  on  tbe  business  of  the  testatrix  at 
Gooseheys  Farm  from  the  time  of  her  death  until  the^ 
29th  of  September,  1877,  and  (2)  an  account  ot  the 
receipts  and  payments  expended  in  respect  of  the  estate 
of  tbe  testatrix  other  than  those  comprised  in  number 
(I).  Against  tbe  trustees  there  is  no  charge  of  dis- 
honesty, but  there  is  difficulty  in  making  out  their 
accounts,  wbioh  clearly  have  not  been  properly  kept. 
Tbe  ordor  was  taken  in  chambers,  and  an  attempt  was 
made  to  work  through  tbe  accounts  in  the  usual  way— > 
that  is,  the  accounU  being  brought  in  b7  the  accounting 
parties,  Yerifled  by  affidavit,  and  then,  if  neceisazy,  the 
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aoconnting  parties  being  cross- examined  as  to  matters 
in  contest.  The  Touching  then  takes  place,  before  a 
junior  clerk  as  a  rule,  and  then  the  chief  clerk's  certifi- 
cate is  prepared  in  a  form  which  enables  the  parties  to 
single  out  the  items  allowed  and  disallowed  by  reference 
to  the  account  filed,  and  bring  any  objection  before  the 
court  by  way  of  a  summons  to  vary. 

This  method,  it  was  found,  broke  down  in  the  present 
case.  Two  years  were  spent  in  chambers,  and  two 
separate  accounts  were  brought  in,  each  defendant 
accounting  as  well  as  he  could  for  certain  parts  of  the 
estate,  l^e  result  ^as  that  the  matter  was  so  entangled 
Aac^  jfchis  ordinary  system,  which  is  well  adapted  to 
acc^V^nts  properly  kept,  would  possibly  have  ended  had 
thii)^s  gone  on,  in  a  similar  result  to  Mclntoah  t.  The 
Great  Western  Railway  Co.,  3  W.  B.  472,  4  Gifl.  683— 
nameV*  that  the  parties  would  ha^e  beeu  obliged 
probably  to  settle  the  matter,  or  the  beuefioiaries  would 
IiaTb\  been  kept  out  of  their  money  for  an  indefinite 
period.  The  delay  which  can  and  does  take  place  in 
taking  some  very  intricate  accounts  almost  amounts  to  a 
Cental  of  justice.  Trustees  oagbt,  of  course,  to  keep 
accounts,  and  I  am  not  in  a  position  to  draw  distinctions 
between  accounts  to  be  kept  or  those  not  to  be  kept, 
xor  I  should  have  to  weigh  the  capaoit]^  of  each  man  in 
golden  scales,  and  say  who  should  or  who  should  not  keep 
accounts,  perfect  or  imperfect.  Such  varyiDg  distinc- 
tions have  never  been  made.  Putting  wilful  default  out 
of  the  question,  the  object  of  taking  the  accounts  is  to 
arrive  at  a  just  conclusion  for  what  sum  the  accounting 
parties  must  account,  and  the  proper  remedy  with 
Tegard  to  the  non-keeping  of  accouuts  in  a  proper  case 
is  to  disallow  the  costs  of  tsking  the  account,  or  to 
direct  the  trustees  to  pay  it.  With  that  I  have  nothing 
to  do  in  this  case. 

A  failure  having  practically  taken  place  in  the 
ordinary  method,  an  order  was  made  referring  the 
matter  to  one  of  the  official  referees  under  section  56  of 
the  Judicature  Act,  1873,  that  is  to  report  only ;  to  take 
the  accounts,  including  those  numbered  (1)  and  (9),  and 
to  report  thereon  to  the  court.  The  official  referee  has 
made  a  report  first  stating  of  what  the  estate  of  the 
testatrix  consisted  at  her  death,  including  her  deceased 
husband's  estate,  and  also  of  what  the  estate  now  consists, 
to  both  of  which  there  is  no  objection.  He  then  staves 
the  circumstances  of  the  case,  and  what  the  trustees 
did,  from  which  it  appears  that  they  did  not  act  strictly, 
but  did  the  best  they  could,  as  trustees  for  the  family, 
according  to  their  judgnien^  The  referee  then  reports 
that  dealing  with  these  two  accounts  the  trustees  have, 
aa  to  number  (1),  received  £9,758,  and  have  paid  £9,823, 
leaving  a  balance  of  £65  in  their  favour;  and  as  to 
number  (2),  received  £5,061,  and  have  paid  £5,080, 
leaving  a  bulance  of  £19  in  their  favour.  That  is  the 
xeport. 

This  motion  now  asks  me  to  remit  the  report  to  the 
referee  (or  to  some  other  referee,  which  part  was  not 
pressed),  and  to  give  a  direction  to  the  referee  that  the 
accounts  be  vouched  in  the  ordinary  way.  The  official 
referee  is  not  bound  to  take  the  accounts  in  the  ssme 
way  as  the  chief  clerk.  If  it  were  so,  provision  would 
be  made  by  the  General  Orders  to  that  effect.  There  is 
an  advantage  in  some  accounts  in  taking  them  before 
the  referee  according  to  the  existing  practice.  He  does 
not  proceed  by  affidavits  and  then  by  cross-examination 
on  the  affidavits,  but  by  having  the  witnesses,  accounts, 
and  books  before  him,  and  by  sitting  continuously  and 
taking  vivd  voce  evidence.  The  referee  has  made  full 
notes  of  the  inquiry,  which  are  before  me,  and  contain 
all  the  materials  upon  which  he  proceeded.  This 
method  is  similar  to  that  adopted  by  the  masters  in  the 
Queen's  Bench  Division.  I  .am  of  opinion  that  the 
referee  may  adopt  the  method  employed  by  the  chief 
clerk  in  taking  accounts  so  far  as  he  may  find  it  con- 
venient and   likely  to  advance   the  ends  of    justice. 


Special  items  in  the  account  may  bo  specially  referred 
to  as  allowed  or  disallowed,  but  in  such  a  case  si  this, 
where  the  farming  and  household  accounts  are  mixed  up 
with  the  advances,  I  say  the  referee  could  not  properly 
have  taken  the  accounts  in  that  way,  by  having  aeoonnti 
regularly  taken  before  him  in  the  usual  msiuier. 
Therefore  the  applicants  fail  upon  this  point.  Then  1 
am  asked  to  give  directions  to  tbe  referee  to  take  tiie 
accounts  rendered  by  tbe  defendants  before  the  date  of 
the  order  of  reference,  and  to  give  directions  to  tbe 
referee  to  state  in  his  report  which  of  the  items  thsniB 
had  been  allowed  and  disallowed  by  him,  and  what  rans, 
if  any,  not  mentioned  in  such  accounts  he  has  cbugsd 
against  the  defendants.  These  two  points  resolre  them- 
selves into  this.  The  plaintiffs  say  that  tbe  report  is 
practically  final,  and  that  they  cannot  attack  if.  The 
referee  is  not  directed  to  conclude  the  matter— thst  i% 
to  try  it  as  if  it  were  the  trial  of  the  action  and  ester 
judgment— he  is  directed  under  section  56  to  inqoiia 
only.  He  has,  it  is  said,  made  a  report  in  saoh  s 
manner  that  the  parties  cannot  select  an  item  and  briog 
it  before  the  court  as  a  matter  with  regard  to  whidb 
they  contend  tbe  referee  has  erred.  It  is  obvious  that 
tbe  referee  has  not  stated  on  what  accounts  be  has  pro* 
ceeded,  and  he  has  not  proceeded  upon  any  aeeoont 
with  specific  numbers  to  every  item,  but  has  foimd 
the  total  receipts  and  payments  and  has  found  abalaneSi 
According  to  arrang<fment  I  have  seen  tbe  referee^ 
and  have  had  a  detailed  statement  upon  these  poiate 
which  have  been  urged.  He  tells  me  in  substance  that  be 
cannot  go  through  his  materials  again  and  indicate  \ij 
reference  the  items  allowed  or  disallowed.  Farther,  it 
should  be  observed  that  tbe  notes  of  the  referee  are  in 
court,  and  can  be  read  by  anyone  desirous  of  so  doing, 
and  the  second  report  says  that  less  difficulty  wonld 
probably  occur  in  tracing  therein  any  partioaUr  itssi 
than  wonld  rosnlt  from  hunting  it  down  through  svaet 
mass  of  affidavits. 

Now  this  is  a  peculiar  case.  Did  I  think  the  report 
could  not  in  any  way  be  attacked,  I  might  accede  to 
this  proposition  so  far  as  this,  to  direct  tbe  referee 
on  the  face  of  his  report,  to  point  out  generally  or 
specifically,  as  tbe  case  permitted,  the  items  allowed  or 
dLsallowed,  by  reference  to  some  document.  Bat  1  am 
satisfied  by  the  second  report  that  there  are  tiie 
materials  at  present  with  which  to  attack  the  report  as  a 
matter  of  substance,  if  there  are  special  grounds  for 
doing  so.  No  doubt  this  would  involve  much  labour, 
but  the  parties  who  were  before  the  referee  will  be  sUs, 
if  necessary,  by  reference  to  his  notes,  to  pick  out  the 
material  points  and  briog  them  before  tbe  court.  I 
have  referred  to  the  Dunkirk  Hall  Colliery  Cc't  ccM, 
26  W.  B.  841,  9  Cb.  D.  20.  There  it  was  a  qnestioo  of 
ascertaining  damages,  but  it  was  a  complicated  case  and 
the  notes  very  voluminous.  In  that  cose  those  who  ob- 
jected to  the  report  had  to  go  through  tbe  notes  hi  a 
similar  way,  but  tbe  fact  that  much  time  and  lahoor  are 
necessary  for  such  a  task  is  no  reason  why  I  should,  in 
such  a  special  case  as  this,  insist  oii  form  to  sach  sa 
extent  as  to  substantially  inflict  injustice  on  some  of  the 
parties  to  tbe  action.  I  am  not  asked  to  adopt  or  reject 
the  report,  but  simply  to  send  it  back  ;  so  tbe  resals  is 
that  I  do  not  remit  the  report  to  the  official  refeise. 
The  trustees'  costs  will  be  their  costs  in  any  ereo^ 
without  prejudicing  the  question  of  two  sets  of  oosfsto 
them.     Liberty  to  iipply  upon  further  consideratioo. ' 

Motion  re/uaed. 

Solicitors  for  the  plaintiffs.  Child  <&  Norton, 
Solicitors  for  the  defendant  Philip  Pain,  A,  B.  EwA 
A  Co. 

Solicitors  for  the  defendant  William  Fain,  Hayna  S 
CU/ton. 
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Ik  bb  Wobma£D. — >Gbiffxth  v,  Ystbadtfodwo  Sohool  Boabd, 


High  Ooobt. 


Feb.  8. 


In  re  "Wobka^li). 
Fbaite  v.  Mttzebn.  (a.) 


Married  woman  —  Qi/i  to  married  woman  of  lift 
intertii  for  h«r  9eparaie  ute  without  power  of  antid' 
pation — Gift  over  on  death  or  on  her  anticipating  the 
income — Mortgage  of  Tier  life  intereet^' Forfeiture, 

A  married  woman  entitled  to  a  life  interest  in  a  fund 
for  her  etparate  use  without  power  of  anticipation,  with 
a  gift  over  **on  her  anticipating  the  income,**  aeeigned 
Jur  life  interest  by  way  of  mortgage, 

Bd^,  that,  as  the  assignment  was  wholly  inoperative, 
ihe  had  not  in  fact  anticipated  her  income,  and  there* 
fore  her  life  interest  had  not  determined. 

Originating  sammons. 

Tbii  was  a  aammons  taken  out  bj  the  eole  Butviving 
trustee  of  the  will  of  J.  Wormald  to  determine  the 
^nestion  whether,  in  the  events  which  had  happened,  a 
gift  made  by  the  teetator  of  the  income  of  his  residuarj 
estrta  to  hia  sister,  Mar/  Elizabeth  Mnzeen,  had  oi 
had  not  determined* 

The  teatator  died  on  the  24th  of  Haroh,  1874,  having, 
by  his  will,  dated  three  days  before  his  death,  devised 
and  bequeathed  his  tesidnary  real  and  personal  estate  to 
tnuteea  on  trust  to  pay  an  annuity  of  £300  a  year  to 
his  wife  for  life,  and  subject  thereto  to  pay  the  income  of 
bis  lesiduary  estate  to  his  sister  Mary  Elizabeth  Muzeen 
^' for  her  separate  use,  free  from  the  debts  and  oon* 
tiol  of  any  husband,  without  power  of  anticipation,  and 
for  and  during  the  term  of  her  natural  life,  and  from 
and  after  her  decease  or  on  her  anticipating "  the  in- 
come or  any  part  thereof  the  lesiduary  estate  was  to 
be  held  on  trust  for  all  her  children  equally  as  tenant* 
in  commoD.  The  widow  died  in  July,  1881,  and  Mary 
Elisabeth  Mozson  was  at  the  testator^B  death  and  is 
at  the  preaent  time  the  wife  of  Muzeen.  There  was 
only  one  child  of  the  marriage.  Mary  Elizabeth 
Muzeen,  by  deed  dated  the  3rd  of  June,  1889,  pur- 
ported to  aaaiga  her  life  interest  by  way  of  mortgage. 

H,  J.  Wood,  for  the  surviving  trustee,  the  plain- 
tiff, submitted  to  the  court  the  question  whether  the  life 
«Btate  had  determined.  . 

AmM  White,  for  Mrs.  Mazaen.— The  alleged  mort- 
gage U  merely  an  attempt  to  anticipate,  it  is  not  an 
anticipation,  and  there  is,  therefore,  no  forfeiture. 

Dunham,  for  the  child  of  the  marriage. — The  execu- 
tion of  the  mortgage  is  a  forfeiture  of  the  life  Interest. 
Mrs.  Muzeen,  being  a  married  woman,  could  not  antici- 
pate the  inoome,  the  words  '*on  her  anticipating  " 
must  therefore  mean  on  her  attempting  to  anticipate,  or 
they  are  wholly  inoperative.  By  mortgaging  her  life 
intereat  she  bad  attempted  to  anticipate  the  income, 
and  her  life  interest  had  accordingly  determined. 

NoBTH,  J. — I  cannot  in  this  case  adopt  the  view  that 
the  expreaaion  "  on  her  anticipating,"  means  "  on  her 
attempting  to  anticipate.'*  The  tiust  is  to  pity  the 
income  of  this  estate  to  Mrs.  Muzeen  *'  for  her  separate 
use,  free  from  the  debts  and  control  of  any  husband, 
without  power  of  anticipation,  and  for  end  daring  the 
tenn  of  her  natural  life,  and  from  and  after  her  decease 
or  CO  her  anticipating  the  income  or  auy  part  thereof," 
there  ia  a  gift  over.  Kow  has  she  anticipated  ?  No. 
fiRie  could  not  do  so,  because  she  was  a  married  woman 
both  at  the  time  of  the  testator's  death  and  at  the  time 
of  the  execution  of  the  mortgage  deed.  It  is  said  that 
to  attempt  to  anticipate  and  to  anticipate  are  the  same 
thing*  I  am  of  opinion  that  this  is  not  so.   The  testator's 

(a.)  Reported  by  Francis  T.  Dvka,  Esq.,  Barrister- at- 
Ijaw. 


intention  clearly  was  that  his  sister  should  have  the 
income  for  her  life,  and  if  she  should  anticipate  the  fund 
should  go  to  her  child.  She  has,  however,  not  done  so, 
as  the  assignment  was  wholly  inoperative  and  does  not 
affect  her  life  interest. 

Solicitors,    Collyer,    Brisiow,     A     Go,;    Morse    A 
Simpson* 


Q.  B.  Dlv.  (Denman  1 
and  Wills,  JJ.)       f 


Feb.  4. 


GbIPFITH  V,  TSTKADITODWG   ScHOOL  BoAJtD.    {a,) 

Praotioe — Costs-^Payment  into  court — Plea  of  tender^* 
Plea  not  stating  tJiat  tender  was  before  action — Taking 
out  sum  in  satisfaction — Plaintiff's  right  to  costs — 
Ord,  22,  r.  7. 

In  answer  to  a  claim  for  money  lent,  the  defendants 
pleaded  that  the  eiily  sum  due  was  £BS,  which  they  had 
tendered  to  the  plaintiff  and  now  brought  into  court  in 
iotisf action  of  the  whole  claim — the  plea  of  tender  not 
stating  the  tender  to  have  been  made  before  action ;  and 
the  plaintiff  ttwk  out  tlie  sum  in  satinf action  of  his  claim, 

Heldy  t?Mt  the  plaintiff  was  not  entitled  to  have  his 
costs  taxed,  at  there  was  a  plea  of  tender  on  the  record, 
which  was  not  disposed  of,  and  that  it  was  not  essential 
that  the  plea  of  tender  should  have  stated  that  the  tender 
was  brfore  action  brought,  if  that  fact  could  be  inferred. 

Appeal  from  an  order  of  Firid,  J.,  at  chambers. 

The  plaintiff  brought  an  action  against  the  defendanta 
to  recover  a  sum  of  £87  for  money  lent  and  for  money 
received  by  the  defendants  on  behalf  of  the  plaintiff. 

The  defendants  pleaded  that  the  only  sum  due  was  ft 
sum  of  i6d8  158.,  whioh  sum  they  had  tendered  bo 
the  plaintiff,  who  refased  to  accept  it,  and  they  now 
brought  that  sum  into  court  in  satisfaction  of  the  whole 
claim.  The  plaintiff  took  out  that  sum,  under  ord.  22, 
r.  7,  in  satiaf action  of  his  whole  claim,  and  he  gave  the. 
defendants  notice  accordingly. 

The  plaintiff  then  applied  to  a  master  to  tax  his  costs 
in  the  action,  but  the  master  refosedto  tax  the  coBt0^  en* 
the  ground  that  he  had  no  authority  to  tax  the  costs,  and* 
that  there  was  a  plea  of  tender  on  ths  raoofd.  which  hftd  . 
not  been  disposed  of .  .  .  ;    ^  •       ,       , .  -     .    <^ 

On  appeal  Field,  J.,  affirmed, the  oi;der  of  tjie  ^uwrter.  s . 

The  plaintiff  appealed. 

B,  Lynn,  for  the  plaintiff. — ^The  action  was  at  an  end, 
and  the  plaintiff  was  therefore  entitled  to  have  his  coster 
taxed  and  paid  by  the  defendants.  The  plea  of  tender* 
did  not  state  that  the  tender  was  made  before  aotion,  r 
and  cannot  have  the  same  effect  as  a  ploa  of  tender 
before  aotion  brought.  There  was  an  alternative  plea  of 
a  payment  into  court  in  satisfaction  :  W/ieeler  v.  United 
Telephone  Co.,  33  W.  B.  295,  13  Q.  B.  D.  597. 

W,  Evans,  for  the  defendants. — ^The  plaintiff  ought  to 
have  given  notioe  of  discontinuance  instead  of  taking' 
the  money  out  in  satisfaotion.  It  is  not  essential  that 
the  plea  of  tender  should  state  that  the  tender  was  made* 
before  action ;  that  fact  may  be  inferred. 

Deetman,  J.-rTiiere  is  a  distinction  between  eases' 
relating  to  a  payment  into  court  with  a  mere  denial  of' 
liability,  and  ^cases  in  which  there'  i^  a  plisa  of  tender 
with  a  payment  in  satisfaction.  In  the  former  case  the 
plaintiff  might  take  out  the  money  4nd  proceed  to  tax  | 
in  the  latter  case,  not  so.  If  the  defendants  were  right- 
in  their  plea  of  tender  the'siotlon  should  never  have  beeii 
brought,  and  no  costs  would  have  been  incurred,  so  that/ 
onless  the  plaintiff  oin  disprove  the  plea  of  tender^  it  is 


(a.)  Reported  by  Sir  SasBSfoil  BaXbb,  BArrisUr-st-La«J 
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only  right  he  ahoald  have  to  paj  the  costs.  It  has 
always  been  held  that  in  pleading  a  plea  of  tender  it  is 
not  essential  that  the  woids  "  before  action  '*  shoold  be 
inserted  in  the  defence  if  that  may  be  other vrise  inferred. 

Wills,  J.,  cononrred. 

Appeal  dUmissed, 

Solicitors  for  the  plaintiff,  Bahsr  3f  Nairn. 

Solicitors  for  the  defendants,  PwtJm  ^  Co,,  for  Linton 
Jb  Kenthole^  Aberdare. 


Q,  B.  Dif .  (OaTC  and  \  ^*     , 

A.  L.  Smith,  JJ.)     \  ^^*^-^- 

Wabd  v.  PoLKisToirE  Watebwobks  Co.  (a.) 

Loeal  government  —  Watervxrrhe .—  Comtant  iupply^^ 
Prevention  of  reaete — Obligation  of  ooneumer  to  put 
down  special  apparatus — Breaking  vp  qf  roads — Right 
of  company  to  cut  off  supply — Ihlkestone  Waterworks 
Acts,  1858  (21  ^  22  Vict,  c.  w,),  ss.  18,  14,  and  1888 
(51  A  52  Vict.  c.  0drv.),  ss.  5  (2),  ^^Watenoorks 
Clauses  Act,  1847  (104*  H  Vict.  c.  17),  ss.  48,  48, 
51,  52. 

By  a  local  Watenvorks  Act  passed  in  1858,  it  was 
provided  that  **  All  persons  supplied  with  water  by  the 
company  shall  provide  proper  ball  or  stop-cocks,  or  other 
necessary  apparatus  of  approved  construction,  for  regu~ 
lating  such  supply,"  under  the  penalty  of  having  their 
pipes  cut  off  or  the  water  out  off  from  their  premises. 
By  an  Act  passed  in  1888,  the  company  was  compelled  to 
afford  a  conttant  supply  of  water ^  and  took  power  to 
attach  to  the  water^ipe  outside  of  each  house  a  etop'Valre 
of  the  screw-down  kind,  in  order  to  prevent  waste,  eutgect 
to  the  provisions  of  the  Waterworks  Clauses  Act,  1847, 
with  respeet  to  breaking  up  of  the  streets  for  the  laying  of 
pipes.  The  company  ccUled  upon  an  occupier  to  put 
dawn  such  stop-valvCf  and,  on  his  making  drfault,  cut  off 
his  water  supply. 

Held,  that  the  company  was  liable  to  be  convicted  for 
*^  refusing  to  furnish  a  supply  of  water  to  an  occupier  '* 
under  the  provisUnhs  of  section  48  of  the  Waterworks 
Causes  Act,  1847,  and  that  a  stop'valve  to  prevent  waste 
outside  of  a  house  was  not  a  **  necessary  apparatus  for 
regulating  the  supply  of  water ^^ 

Oase  stated  by  justices  nnder  20  &  21  Vict  a  ZZ. 

The  appellant  was  the  occupier  of  a  dwelling-hoase  in 
the  borough  of  Folkestone,  and  on  the  13th  of  Septem- 
ber, 1889,  he  was  serred  by  the  respondento  with  a 
notice  requiring  him  to  provide  and  insert  in  his  com- 
munication pipe  under  the  pavement  of  the  street  a  stop- 
valve  of  the  screw-down  kind  within  seven  doys  after 
the  receipt  of  the  notice.  The  appellant  was  willing  to 
comply  with  the  notice,  but  was  unable  to  obtain  the 
consent  of  the  corporation  to  his  breaking  up  of  the 
pavement. 

On  the  25th  of  September  the  respondente  gave  the 
appellant  notice  that  if  he  did  not  at  once  comply  with 
their  demand  his  supply  of  water  would  be  cut  off,  and  on 
the  same  day  the  appellant  tendered  to  the  respondento 
the  water  rate  then  due,  which  the  respondento  refused 
to  accept. 

On  the  26th  of  September,  as  the  appellant  had  not 
complied  with  the  demand,  the  respondento  cut  off  the 
water  supply  from  his  house.  The  appellant  thereupon 
summoned  the  respondento  nnder  section  48  of  the 
Waterworks  Glauses  Act,  1847,  for  unlawfully  refusing 
to  furnish  him  with  a  supply  of  wator. 

The  respondento  were  bound  by  the  Folkestone  Water- 

(a*)  Beported  by  Cecil  Chapxan,  Esq.,  Barri6tor-at-Law« 


works  Act,  1888,  to  furnish  a  constant  supply  of  wafeai, 
and  the  jnstioes  found  as  a  fact  that  it  wm  nsoenny, 
for  the  prevention  of  waste,  that  screw-down  nh«B 
should  be  inserted  in  the  conununioation  pipes. 

It  was  contended  by  the  appellant  that  by  seotiai  iS 
of  the  Waterworks  Glauses  Act,  1847,  he  wss  oooipellai 
to  obtain  the  consent  of  the  corporation  before  ttteoipfe- 
ing  to  comply  with  the  notice,  and  he  had  been  imiUe 
to  obtain  their  consent,  but  that  in  any  oase  the  respad- 
onto  had  no  power  to  insist  upon  his  ineertiog  a  itop- 
valve  in  his  communication  pipe  as  a  condition  pnoedent 
to  his  obtaining  a  supply  of  water. 

It  was  contonded  by  the  respondents  that  they  hid 
such  power  nnder  the  provisions  contoined  in  seoiaoDe  11^ 
and  14  of  the  Folkestone  Watorwodn  Aot,  1858  (21  ft 
22  Vict,  a  z.),  which  are  as  follows : — 

Section  13. — *'  It  shall  be  lawful  for  the  oompanyfRn 
time  to  time,  for  the  purpose  of  preventing  the  wtiteor 
misuse  of  wator,  to  prescribe  the  sise,  natate,  aad 
strength  of  the  pipes,  cocks,  cisterns,  and  other  appia- 
tus  to  be  hereaf tor  altered  or  fixed,  and  to  iotezdiot  aay 
arxangemento  and  the  use  of  any  pipes,  ooob,  outeoBi 
or  other  apparatus  which  may  tond  to  sndh  waite  or  mie- 
use  as  aforesaid." 

Section  14.— <<  All  persons  supplied  with  water  by  ti» 
company  shall  provide  proper  ball  or  stop-oooks  or  ota 
necessary  apparatus  of  approved  constmotiott  for  zegvht- 
ing  such  supply,  and  shall  keep  the  same  in  good  ropaiii 
so  that  the  water  may  be  properly  drawn  off  aad  eSee- 
tually  prevented  from  running  to  waste,  and  in  oiie  eny 
such  person  shall,  after  being  required  by  the  oonpmyf 
neglect  to  provide  such  ball  or  stop-cook  or  other  Bfle» 
sary  apparatus,  or  to  keep  the  same  in  good  repsir,  the 
company  may  cut  off  the  pipes  or  turn  off  the  watvinB 
the  premises  of  such  persons  respectively,  until  isoh  feiU 
or  stop-cocks  or  other  necessary  appibratus  ehiUkepio* 
vided  or  repaired  as  the  oase  may  require.** 

4y  the  Folkestone  Watorworiu  Act,  1888  (51  k  52^. 
a  zxv.),  s.  5,  snb-seotion  (2),  the  company  waseonpdw 
to  *' afford  for  the  domestic  use  of  the  inhabituitai 
sufficient  supply  of  pure  water  constantly  laid  on  ^\^ 
by  section  6  of  the  same  Act  ^<  The  company  m«y,osm 
of  and  at  or  near  the  point  at  which  the  oomsinaiair 
tion-pipe  for  the  conveyance  into  any  premieee  oC  the 
water  supplied  by  the  company  enters  thoee  preote 
attach  to  that  pipe  a  sound  and  suitoble  stop-nhe  of 
the  screw-down  kind  .  .  .  and  every  soeh  Tilw 
shall  be  protected  by  a  proper  cover  and  goard-box,  ead 
the  provisions  of  the  Waterworks  Glauses  Act,  18^ 
with  respect  to  the  breaking  np  of  the  streets  fee  ue 
laying  of  pipes,  shall  extend  and  apply  to,  and  for  ^ 
purpose  of  inserting,  the  said  valve,  cover,  and  gain- 
boxes." 

The  justices  were  of  opinion  that  the  respondents^ 
power  under  their  Act  of  1858  to  require  the  appeOsaft 
to  provide  a  atop. valve  and  guard-box,  and  to  fix  it  ia 
the  street  or  pavement  to  prevent  the  waste  of  «*J|>^ 
and  that,  upon  his  default,  they  had  power,  under  seoHA 
14  of  that  Act,  to  cut  off  his  supply  of  water,  aad  thi^ 
upon  the  true  construction  of  the  provisioBS  of  us 
Waterworks  Glauses  Act,  1847,  the  appellant  hsd  isgilV 
power  to  open  the  pavement  for  the  purpose  of  iixi^  * 
stop-valve  in  spito  of  the  corporation  refusing  iti  o*** 
sent. 

They  accordingly  dismissed  the  sammons,  •^  *|f 
question  for  the  court  was  whether  or  not  th^wonrigw 
in  so  doing. 

Thtke,  for  the  appellant.— Sections  13  and  14 of^^l* 
22  Vict.  c.  X.,  which  empower  the  respondents  toisjijjj 
all  persons  supplied  with  wator  to  provide  **  proper  Mil 
or  stop-cocks  or  other  necessary  apparatus  for  regiW>*j 
such  supply,"  do  not  apply  to  the  case  of  a  atop-fsl**^ 
the  screw-down  kind,  <<  the  other  apparatos "  m^  "* 
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tmt^iiimg  ifusdem  psnerii  with  ball  or  atop-oooki — th»t 
18  to  aaj,  BOQie  appanttuB  to  be  used  inside  »  house  in 
eomifietum  with  the  cistenu  The  object  of  »  sorew- 
down  tsIts  in  the  street  is  to  prereot  the  flow  of  w»tor 
when  tiie  mipply  is  not  required,  but  th»t  cannot  be 
osDed  an  sppsratos  for  **  regnlating  the  sopply."  Far- 
ther, there  is  no  statatory  power  in  any  ooonpier  of  a 
hooae  to  bresk  up  the  pavement  foe  the  parpose  of  doing 
si^T&hiog  to  the  oommnnioation  pipe  which  brings  water 
into  his  hoose.  It  is  dear,  therefore,  that  whatever 
powers  the  company  possessed  they  oonld  not  be  exercised 
in  the  absence  of  consent  by  the  oorporation  to  the 
hraaldngnpof  the  street. 

&.  Iknman  (Mmrphy,  Q.  C,  with  him),  for  the  re- 
•pondentB.^The  only  limitation  imposed  npon  the  com- 
pany in  regard  to  **  other  apparatus  "  is  that  it  should 
iQgnlato  the  supply.  It  is  Ibund  as  a  fact  in  this  case 
that  Btop-valyea  are  neoessary  for  the  prevention  of 
warte,  and  they  serve  precisely  the  same  purpose  in  the 
way  of  regulating  supply^  as  ball  and  stop-cooks  do,  to  the 
oiaten.  In  £a^  London  WaUnvorJu  (h.  v.  Veitrjf  of 
8t.  MaUhew,  Boihnal  Green,  35  W.  B.  37, 17  Q.  B.  D. 
475,  it  was  held  that  ^  oovers  or  guard- boxes  to  protect 
ttop-falTss  placed  for  the  purpose  of  regulating  the  sup- 
plj  of  water  in  the  communication  pipes  "  were  works 
nsoeMry  to  the  undertaking  within  section  28  of  the 
Waterworks  Glauses  Aot,  1847.  In  regard  to  the  power 
of  the  appellant  to  break  up  the  pavement,  that  is  pro- 
vided (or  by  section  62,  which  says  that  "  any  such  owner 
or  ooonpier  may  open  or  break  up  so  much  of  any  street 
ai  Bhall  be  between  the  pipe  of  the  undertakers  and  his 
pnnises  ...  for  any  suoh  purpose,"  and  such  pur- 
pon  mnat  indnde  the  repairs  and  alterations  necessary 
to  a  oommnnication  pipe  which  the  occupier  is  expressly 
allowed  to  lay  down  by  section  48. 

Cats,  J. — ^In  tUs  case  the  waterworks  company 
obim  the  right  to  compel  the  consumer  of  water  to  put 
down  a  ecrew-down  valve  in  the  street  in  the  pipe 
whioh  oonnectB  his  premises  with  the  company's  main, 
and  it  lies  upon  them  to  show,  upon  very  clear  and 
mimiitakable  language,  that  they  have  that  right.  It 
ii  Hid  that  that  right  is  given  to  them  by  the  Act  of 
1958.  Kow  so  far  as  section  13  of  that  Aot  is  concerned 
I  do  not  think  it  touches  this  case,  for  it  does  not  give 
the  oooipany  power  to  compel  the  consumer  to  put  down 
9By  spparafcus  at  all,  it  merely  empowers  them,  in  the 
event  of  hie  dhooaing  to  put  down  certain  apparatus,  to 
preeeribs  what  the  kind  shall  be  and  to  prohibit  him  from 
putting  down  anything  which  is  not  of  an  approved  de- 
■onption.  Sectton  14  is  more  to  the  point,  for  it  does 
gin  the  company  power  to  compel  the  consumer  to 
idopt  Qsrtain  precautions  to  prevent  waste.  It  says 
''AUperaons  supplied  with  water  by  the  company  shail 
provide  proper  ball  or  stop-cocks.''  We  all  know  what 
a  ball  or  stop-cock  is — it  is  an  apparatus  used  in  a 
fliten  for  the  purpose  of  admitting  water  into  the 
^tem  when  it  is  not  full,  and  excluding  the  water  when 
it  is  InU.  Then  the  section  goes  on  "  or  other  necessary 
Wuatns  of  approved  construction  for  regulating  suoh 
»pply  ...  BO  that  the  water  may  be  properly 
diawn  off  and  effectually  prevented  from  running  to 
Vttte.*'  The  apparatus  there  spoken  of  must  be  some- 
^^  akin  to  a  ball-cook,  something,  that  is  to  say, 
v^  will  prevent  the  water  from  running  to  waste 
^f^^^B^Hj  with  ito  admission  into  the  cistern  as 
^^oouktk  may  require.  But  the  object  of  the  screw-down 
valve  whiah  it  is  sought  here  to  compel  the  consumer  to 
pnt  down,  is  not  to  regulate  the  supply  in  the  same 
Buuier  m  whioh  the  ball-cock  regulates  it,  but  to  shut 
itoff  sUogether.  It  seems  to  me  therefore  dear  that 
the  oompsay  had  not,  under  that  section  either,  the  right 
whioh  thqr  seek  to  estoblisb. 

But,  further,  at  the  time  when  the  Aot  of  1858  was 


passed  the  company  were  compellable  only  to  give  an 
intermittent  supply.  Th^  were  not  required  to  give  a 
constant  supply  till  1888.  And  from  the  finding  in  the 
case  that  screw-down  valves  are  necessary  where  there  is 
a  constant  supply,  we  must  assume  that  they  were  not 
necessary  when  the  supply  was  only  intermittent. 
When  by  the  Act  of  1888  the  company  oame  to  be  com- 
pelled to  furnish  a  constent  supply,  it  became  necessary 
to  consider  what  new  protection  they  would  require 
against  waste,  and  what  new  powers  might  be  necessary 
to  enable  them  to  give  the  constant  supply  with  the  least 
possible  inconvenience  and  damage  to  themselves.  They 
accordingly,  by  section  6,  took  power  to  themselves  to 
insert  these  stop-valves  in  the  oommnnioation  pipes, 
without  whioh  power  any  interference  by  them  with  the 
oommnnioation  pipes,  which  are  the  property  of  the 
oqnsumere,  would  be  a  trespass.  But  nowhere  in  the  Act 
is  any  express  provision  to  be  found  enabling  them  to 
require  the  consumer  to  put  down  these  stop-valves,  or 
to  pay  for  the  expense  of  putting  them  down,  and  if  it 
had  been  intended  that  they  should  have  that  power  one 
would  have  expected  an  express  provision  to  that  effect. 
Moreover,  the  consumer  has  no  stotutory  power  to  break 
open  the  street  for  any  such  purpose.  It  is  to  the 
company,  and  to  the  company  alone,  that  power  to  do  so 
is  given  under  section  6. 

I  am  of  opinion,  therefore,  that  the  justices  came  to  a 
wrong  conclusion,  and  that  they  ought  to  have  con- 
victed the  respondents.  The  case  must  be  remitted  back 
to  them. 

A.  L.  Smith,  J. — I  must  protest  against  an  attempt 
to  construe  an  Act  of  Parliament  by  the  light  of  legisla* 
tion  passed  thirty  years  after  its  date.  Under  the 
Folkestone  Waterworks  Act,  1868,  the  only  thing  whioh 
the  company  could  compel  the  consumer  to  do,  in  order 
to  prevent  their  water  from  running  to  waste,  was  to 
provide  a  suffldent  ball  or  stop-cods,  or  some  other 
apparatus  of  the  same  kind,  in  connection  with  the 
cistern.  Such  a  thing  as  a  stop-down  valve  in  the  com- 
munication pipe  was  at  that  time  wholly  unnecessary, 
and  ito  use  was  never  contemplated  by  anyone.  Then 
came  the  Aot  of  1888,  by  which  the  company  were  for 
the  first  time  placed  under  the  obligation  of  maintaining 
a  constant  supply.  And  the  company  then,  wanting 
more  protection  for  themsdves  than  was  afforded  by  tho 
ball-oock,  procured  the  insertion  of  section  6  in  the  Aot. 
That  section  enables  them  to  provide  the  additional 
security  against  waste  afforded  by  the  screw-down  valve, 
but  only  to  provide  it  at  their  own  expense.  The  mere 
fact  that  the  valve  is  to  be  inserted  in  the  consumer's 
pipe  does  not  show  that  the  oonsumer  is  to  pay  for  it.  I 
can  see  nothing  in  that  section  compelling  the  consumer 
to  put  down  or  pay  for  these  stop  valves,  and  the  pro- 
viaions  of  the  earlier  Act  cannot  be  enlarged  to  meet  the 
altered  condition  of  thiogs  brought  about  by  the  later 
Act.  It  seems  to  me,  therefore,  that  the  justices  in  thiff 
case  have  erred,  and  that  the  company,  having  unlaw- 
fully out  off  the  water,  are  liable  to  a  penalty. 

Caie  remitted  to  justices. 

Solicitors  for  the  appellant,  Low  d:  Worssam, 

Solicitors  for  the  respondents,  A,  JL  ^  H.  Steele, 


4^8 


THE   WEEKLY  BEPOBTER.   [4i»fl«.x«Pl    VoU  XXXVUI. 


HlOB  COUBT. 


Paik  V.  BouoHTwopD, 


High  Ooubt^ 


Q.  B.  Div.  (Grantbam  I 
and  Oharlea,  JJ.}      \ 

Paik  tf. 


Jan.  28. 


BouGHiwoos.  (a.) 


AdultercUion  of  food  ^^  Alteration  of  article — Milk — 
Ahttraeti4m  of  fat  from — Selling  milk  to  altered — 
Scienter— 'Sale  of  Food  and  Drugs  Aety  1875  (33  dfe  89 
Vict.  e.  68),  s.  9. 

In  a  preseaution  under  the  9th  section  of  the  Sale  of 
Jbod  and  Drugs  Act^  1876,  for  selling  an  article  of  food 
which  has  been  so  altered  by  abstraction  of  any  part  of  it 
as  to  affect  injuriously  its  quality ^  substance,  or  nature, 
it  i$  not  necessary  to  prove  that  the  seller  had  knowledge 
of  the  alteration ;  but  he  may  be  oonvieted  of  an  offence 
under  the  section,  even  though  he  had  no  knomUdge  of 
tmh  alteration. 

Case  stated  by  a  metropolitan  polioe  magistrate. 

The  appellant,  an  inspector  of  nnisanoes,  summoned 
the  respondent  for  having  sold  an  "  article  of  food,  to 
wit,  milk,  in  its  altered  state,  without  notice  or  making 
disclosure  of  the  alteration,  from  which  28  per  cent,  of 
its  original  fat  had  been  abstracted,  so  as  to  affect  injuri- 
ously its  quality,  substance,  or  nature,  contrary  to  the 
provisions  of  the  Sale  of  Food  and  Drugs  Act,  1875  (88 
&  39  Vict.  c.  63),  and  the  Sate  of  Food  and  Drugs 
Amendment  Act,  1879.(42  k  43  Viot^  c.  30}/' 

At  the  hearing  of  the  summons,  it  was  proved  that  the 
appellant  bouglit  a  pint  of  milk' at  the  shop  of  the 
respondent,  which  was  duly  divided  into  three  parts,  one 
of  which'  was  ^seiit  lor  analysis  to  the  public  analyst. 
The  certifloate  of  the  analyst  stated  that. 28  per  oenl.  of 
the  fat  had  been  abstracted,  and  as  a  result  only  1*47  .of 
fat  remained.  Except  this  oo^tcate,  no  evidence  was 
g^ven  thati  the  mUk  was  alteved^  and  the  defendant  gave 
evidence  that  he  had  no  knowledge  of  any  such  altera- 
tion, and  hia  dftngkter,  who  sold  the  milk  and  managed 
the  shop,  also  denied  all  knowledge  of  the  alteration^ 

The  magislrate  held  that,  as  .the  9th  section  .contem- 
plated disclosure  by  the  raller  ot  any  alterajtion  in  the. 
artiole,  it  was  necessary  to  prove  knowledge  •  of  ,  the 
idteratioB,  and,  there  being  no  such  proof)  he/.diamissed 
the  flUBraions.  The  qnestion  for  the  opinion  of  the 
oonrtr  was  whether  this  d'ecision  was  right  in  point  of 
law.   .     •      • 

Seetion  9  oi  the  Act  enacts  that  *<  no  person  shall,  with 
the  intent  that>the  same  may.be  sold  in  its  altered  state 
withont  notice,  abstract  from  an  artiole  of  food  any  part 
of  it«oati  to-  affect  injuriously  its  quality,  substance^  or 
natnie,  and  no  person  shall  eell  any  article  so  altered 
withont  making  disoloenre  of  the  alteration,  under  a 
penalty  in.eaoh^oase  not  exceeding  twenty  pounds." 

J,  ^  y.  Austin,   for  the    appellant. — The    magistrate 


ought  to  have  convicted  the  respondent  of  an  offence 
under  the  Sfth  section,  although  the  respondent  did  not 
know  of  the  alteration  in  the  milk.  With  regard  to  the ' 
9tli  section' of  thd  Act,  this  point  has  never  been  settled. 
The  only  point  is  whether  mens  red  is  necessary  or  not, 
for  a  conviction  under  the  9th  e^etiotf.  -  The  lesrrn^d 
magistrate  held  th^  it  was  nepessary,  bi^t  f  submit  it  -is 
not  necessary.  Under  sections  3  and  4  no  person  could 
be  convicted  without  pfoof  of  knowledge,  the  learned 
magistrate  thought  that  as  the  word  **  intent "  was  nsed 
in  the  one  part  of  the  section  it  applied  to  the  whole  sec- 
tion, and  he  thought  it  would  be  hard  if  the  seller  of  an 
adulterated  article  were  convicted,  although  he  did  not 
know  of  the  adulteration ;  but  section  25  protects  the 
seller  in  such  a  case,  as,  by  that  section,  he  can  protect 
himself  by  getting  a  written  warranty  from  the  person 
from  whom  he  bought.  The  case  of  Betts  v.  Armistead, 
36  W.  B.  720,  20  Q.  B.  D.  771,  a  case  under  the  6th 


section  ol  th^  Act,  is  conclusive  in  the  present  sue.' 
There  It  was'  held  that  an  offence  could  be  committed 
under  that  section  Uiough  the  seller  did  not  know  of  the 
adulteration.  There  are  some  cases  which  are  perfecUj 
apalogons  to  the  present,  as  for  example  the  case  of 
Cundy  Y^Ze  Coeq,  32  W.  B.  769^  13  Q.  B.  D.  207,  where 
a  licensed  person  was  convicted  of  an  offence,  under  the 
iatii  section  of  the  Licensing  Act,  1872,  of  sapplying 
drink  to  an  intoxicated  person,  although  he  did  not 
know  of  the  condition  of  the  person  supplied.  The  esse 
of  Lane  v.  OolUns,  33  W.  B.  365, 14  Q.  B.  D.  193, 
though  at  first  sight  it  appears  to  be  against  me,  is  really 
in  my  favour.  The  earlier  Act,  23  &  24  Vict  c.  84,  ^Jl, 
contained  the  words  '*  to  the  knowledge  of  snoh  penoa" ; 
these  words  are  omitted,  in  t^  later  Act,  and  tM 
shows,  that  knowledge  of  the  altenkUon  is  not  neceesaxy 
to  constitute  the  offence.  The  learned  raagiatnte  wh 
wrong  in  holding  that  tnens  rem  was  neoesaary  to  am- 
stitute  the  offence. 

The  respondent  did  not  appear. 

Grantham,  J.— I  have  no  doubt  what  oarjsdf- 
ment  ought  to  be;  our  judgment  ought  to  be  for  the 
appellant. 

In  1875  the  Legislature  passed  an  Act  of  Paiuimcnt, 
repealing  all  the  former  Acts,  and  inoorponUiiv  their 
provisions  in  one  Act.  Now  the  Legislature  dealt  IM  d 
ail  with  the  question  of  the  adulteration  of  feed  and 
drugs,  by  mixing  with  them  iojurious  ingredisnts ;  tkcae 
provisions  ure  contained  in  sections  3  and  4  ;  then  then 
is  a  special  proviso  in  section  6  which  showa  thafrs 
person"  shall  nofc  be  convicted  under  sections  8  and  4,  if 
he  shows  that  he  did  not  knoi^  that  the  article  wai 
adulterated,'  and. that  he'iJould  not  with  reaeom*le  dili-' 
gence  have  obtained  that  knowledge.  Then  uame  lertito 
6,  which  prohibited  the  sale  of  articles  of  food  and  dm 
not  of  the  'nature,  subaeanoe',  of  quality  deiAanaedif 
the  ptirchaser,  and  a  person  cannot  bto  *  convicted  'nnnr 
that  sectiori  if  he  comes  Within  the  exempttonff  tiwt 
specified.  That  being  so,  the  Legislature  went  on  W 
enact  feectioh  9  •without  any"  sifoh  exemptions,  »«r 
thkt  secti6n  Is  'evidently  aimed  against  two  «J^^ 
person^,  'against  the  person  'who  abstracts  somelhliig 
from  an  article'  of  food  teo  as  to  aflM*  iojariomV  ij^ 
quality,  and  againsti  the  pers6n  #ho  ultinute^y  eeUi  the 
artiole  so  altered.  If  it  had  not  been  so,  die  piovieiflBOl 
the  section  would  have  been  entirely  useless,  so  that  tt« 
section  not  only  provided  that  the  person  should  b«J** 
who  injuriously  affected  the  qualify  of  an  »^*J 
abstraotiug  something  from  it,  but  it  also  provided  thU 
no  person  should  sell  the  article  so  altered.  Aprotootwn 
ih  given  by  section  25,  which  gives  a  defendant  a  potrtf 
of  exonerating  himself  by  shewing  that  he  *»"«'^* /T 
article  in  the  same  state  in  which  it  was  eoM,  andV 
getting  a  ^aifrarity  to  that  effect  from  the  peison  fcw 
Whom  he'  bought,  and  if  he  does  not  do  this,  »J 
Legislature  thinks  he  has  madeliimself  a  par^  ^®J 
fraud.  There  Is  thus  every  provision  in  the  Act» 
enable  an  honest  dealer  to  protect  hinlself,  •■>  I*  **  fj? 
this  warranty,  he  cah  use  it  as  a  defence,  and  if  he  ooei 
not  get  it,  he  tonet  be  made  personally  liable;  • 
I  think,  therefore,  this  appeal  must  be  allowed.. 


(a.)  Beported  by  Sir  Sbbbston  Bakbb,  Barrister-at-Law. 


Chables,  J.— In  my  view  this  case  is  wadoded^ 
the  case  of  BetU  v.  ArmUtead.  It  seems  to  ««  »»^,?f 
case  of  Core  v.  Jkmes,  20  W.  B.  201,  L.  B.  7  Q.  B.  1». 
points  in  the  direction  of  mens  r^a  being  "•JSJJJjJJ? 
oases  of  this  kind,  but  I  do  not  feel  myself  at  "**'v  J 
foUow  the  case  of  Core  v.  James,  ai  that  case  ^JJJ 
to  the  court  in  Betts  v.  ArmUtead,  aud  was  ^^^ Tt'lI 
That  being  so,  Betts  v.  Armistead,  is  an  wthKijr^ 
saying  that  in  a  case  of  this  kind  mens  tea  »»  nf  JtJ 
sary.    I  feej  bouyd  to  foUoirthat  deciaioB,  and  I  twwt 
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therefore,  that  this  appeal  shoald  be  allofred,  and  that 
the  oaae  shaiild  be  remitted  to  Lhe  magistrate. 

Apftal  allowed  ;  ease  remitted  to  the  magietrate. 

Solidtor  for  the  appellant,  W,  Lewie, 


IS  BINKRTJPTCT. 


A.  L.  Smith 


iVA  and  1 
,JJ.)     / 


Feb.  12 ;  March  21. 


JEx  parte  Jokes. 
In  re  Joirss.  (a.) 

Bmkruplcii/  —  DUcharge  —  "  Conduot  and  affairs  "  of 
hainkrupt-^OondUional  arder-^'Gonient  to  jadgmeni-^^ 
Bankruptcy  Act,  1883  (46  <fr  47  Vict.  c.  52).  i.  28-- 
Pradke* 

In  1885  judgment  for  £500  was  recovered  agaiaet  the 
hkvikTupiin  an  action  for  hreich  ,of'  promiee  of  mar- 
riagt.  In  1886  the  bankrupVa  father  died,  leaving 
efmiiderahle  property  to  all  hi$  children  except  the  bank^ 
rufd.  An,  offtr  of  £250  in  eaiie/action  of  the  judgment 
htfring  been  refused  by  the  plaintiff  in  the  action^  the 
Imikrttpt,  in  April,  1889,  filed  hie  own  petition,  on 
which  a  receiving  order  was  tnaie,  the  only  creditor 
hing  the  plaintiff  in  the  breach  of  promise  action, 
»Ao  proved  for  £596.  The  discharge  of  the  bankrupt 
wot  granted  by  the  county  court  judge,  subject  to  the 
eaniUion  that  he  tl^ould  content  to  judgment  being 
estered  against  him  for  £250. 

Hdd,  that  the  county  court  judge  was  fuUifi^d  in 
taking  into  consideration  the  affairs  of  the  bankrupt, 
and  thai,  looking  at  the  offer  made  previous  to  the 
pntentation  of  the  petition,  and  at  the  circunutaneee  and 
fOtUien  of  the  bankrupt,  the  order  requiring  him  to 
anuent  to  Judgment  teat  a  right  order. 

The  *^ conduct'*  of  the  bankrupt  which  the  court  ia 
Ttquired,  by  section  28  of  the  Bankruptcy  Act,  1883,  to 
take  into  consideration  on  the  hearing  of  an  application 
fw  diicharge  is  not  confined  to  the  instances  of  mie- 
comdud  specified  in  sub-section  (3)  of  that  section^  or  in 
tedien  24.  (Ex  parte  The  Board  of  Tf^de,  lu  re  Betts 
and  Blxk,  35  W,  R.  530,  19  Q,  B.  />.  39,  and  The 
Bowrd  of  Trade  v.  Block,  37  W.  R,  259,  13  App.  Cat, 
570,  ^ttinguished,)  But  the  conduct  referred  to  must 
U  wndttd  in  some  way  connected  with  or  ariting  out  of 
'  (he  bankruptcy. 

Appeal  from  aa  order  of  his  Honour  Judge  Llojd  in 
the  eoaDtj  oonrt  at  Wrexham,  granting  the  bankrupt 
his  diwharge  only  on  condition  that  he  sbonld  oon- 
Mnt  to  judgmeot  being  entered  against  him  under 
notion  28,  sub-section  (6),  of  the  Bankruptcj  A^rt,  1883, 
fox  the  sum  of  £250. 

The  ease  raised  a  question  with  reference  to  the 
•pedes  of  conduct  wbiob  the  court  is  entitled  to  take 
into  consideration  on  application  by  a  bankrupt  for  his 
diiebarge. 

In  Jolj,  1885,  the  bankrupt  was  defendant  in  an 
•ctkm  for  breaeh  of  promise  of  marriage,  in  which  the 
pUiatiJt  recovered  Judgment  for  £500.  In  January, 
1886,  the  bankrupt's  father  died,  leaving  personalty 
^*^  for  probata  duty  at  £2,315,  and  also  real 
property  worth  £1,300  or  £1,400.  By  his  will,  made 
Are  days  before  bis  death,  all  his  children  took 
•ubBlantlsl  beneiits  except  the  bankrupt,  to  whom  a 
legacy  of  £10  only,  payable  on  bis  mother's  death,  was 
left  Oa  April  11,  1889,  a  receiving  order  was  made 
*8>histthe  bankrupt  on  bis  own  petition.  The  assets 
vers  practically  nil,  and  the  only  creditor  was  the 


f(«-}  Beportad  by  C.  F.  Mokekll»  Bsq^,  Bairirter-at- 
Law. 


plaintiff  in  the  breach  of  promise  action,  who  proved  for 
£596,  made  up  of  damages,  costs,  and  interest  on  the 
Judgment  debf.  Shortly  before  the  petition  in  bank* 
ruptcy  was  filed,  the  bankrupt's  family  offered  the 
plaintiff  £250  in  satisfaction  of  her  judgment,  which, 
however,  was  refused. 

Upon  these  facts  the  county  court  Judge  gave  the 
bankrupt  an  order  of  disoharge  subject  to  his  consenting 
to  a  Judgment  for  £250  being  entered  up  against  him, 
such  Judgment  to  be  deemed  ti  be  siM^fied  if  the 
bankrupt  paid  the  official  reoeiver  £200  within  a 
month. 

The  bankrupt  appealed. 

E,  Cooper  Willis,  Q,0.,  and  F.  O,  Willis,  for  the 
bankrupt^The  county  court  Judge  had  no  power  to 
impose  any  oondltion  whatever.  The  bankrupt  had 
committed  no  offence  under  either  section  28  or  section 
24,  of  the  Bankruptcy  Act,  1883,  and  by  the  deolsiou  in 
In  re  BeUa  and  Block,  Ex  parte  the  Board  of  Trade  (35 
W.  R.  530,  19  Q.  B.  D.  39}  in  the  Court  of  Appeal,  and 
The  Board  of  Trade  7.  Block  (37  W.  R.  259,  13  App. 
Oas.  570)  in  the  House  of  Lords;  the  bankrupt  was  entitl  ed 
to  an  absolute  order  of  disoharge.  Section  28  of  the 
Bankruptcy  Act,  1883,  is  a  ^tiasj-penal  section,  and  must 
be  read  strictly.  A  bankrupt  is  entitled  to  an  uncon- 
ditional discharge  if  he  has  not  committed  any  offence 
under  section  28,  or  section  24.  Even  if  the  county 
court  Judge  had  power  to  make  this  order  he  ought  not 
to  have  done  so.  Such  a  condition  ought  not  to  be 
imposed  unless  there  is  some  likelihood  of  the 
bankrupt  acquiring  property  afterwards,  and  that  is  not 
the  case  here. 

They  also  referred  to  Ex  parte  ShcukUton^  In  re 
Shackleton,  ante,  p.  288;  Ex  parte  Arnaud,  In  re 
Bullen,  36  W.  R  836 ;  In  re  Brockelbank,  Ex  parte 
Dunn,  37  W.  R.  537. 

Muir  Mackenzie,  for  the  offloial  reoeiver. — The  H  ouse 
of  Lords  in  Board  of  Trade  v.  Block  did  not  lay  down 
the  narrow  rule  on  wbiob  the  appellant  relies.  The 
argument  in  that  case  was  limited  to  the  fact  whether 
a  refusal  to  submit  to  medical  examination  waa  conduct 
under  section  24  whioh  could  |»e  taken  into  account  on 
an  application  for  discharge,  tn  In  re  Cook,  Bx  parte 
Ccok,  6  Morrell's  Bankruptcy  Oases,,.  2  24,  this  court  took 
into  consideration  thq  g,dneral:  conduct  oC  the  debtor. 
Oa  the  other  point, .  the  {family  of  the,  bankrupt  WM  a 
well-to-do  family,  aQd^  aAufiing  thi|t  the*  court  had 
power  to  make  it,  the  order  was  a  ionient  one. 

He  also  referred  \»  Inrs  CUrkson^  Ex  parte  AUeslreep 
2  Morrell's  Bankruptcy  Oaaee»  819. 

LankesteTf  for  the  creditor,  did  not  address  the  court. 

Cur,  adv,  vtiU* 

March  21.-^L4W|iAifciB,  J.,  •  read  the  judgment  of 
'  Oavb,  J.,  with  which  A.  L.  SmrB*  J.,  coneurredi  wbioli» 
after  stating  the  feeta  b9  above  set  out,  proceeded  aa 
follows: —  t  . 

Fur  the  appel)anl  it  i«  oentecded  that  the  learned 
judge  had  no  powe^  to  IjalQe  ithei  above  f^ts  and  oiroum- 
atances  into  consideraHoo,  and  ought  to  have  granted  an 
unoonditional  order  of  dieo^arge%  ;  Baotion  28,  sub* 
section  (2),  of  the  Aet  of  1883  piovidea  that  •'  On  the 
hearing  of  the  applieat^on  (for  a  diaobfrge)  the  court 
shall  take  into  oons^deration  ,a  report  oi  the  of&oial 
receiver  as  to  the  Jbankrapt'e  condact  and  affairs,  and 
may  grant  or  refuse  an  abeolate  order  of  discharge  or 
suspend  the  operetlon  pC  the  order  for  a  spedfled  time, 
or  grant  an  order  ol  d^ebarge  eubjeot  to  any  oonditions 
with  respect  to  aoiy  eamlngs  or  Inoome  whioh  may  after- 
wards become  due  to  the  lMti|arnpt  or  with  respect  to  bta 
after«aoqnirsd  property ;  provl<|ed  that  the  coqrt  shall 
refuse  the  disoharge  in  all  oasef  whose  the  bankrupt  hsfl 
committed  any  misdemeaaoar  under  this  Act  or  Part  lie 
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of  the  Debtors  Act,  1869,  or  any  amendment  thereof, 
jmd  shall,  on  proof  of  anj  of  the  facts  hereinafter  men- 
tioned, either  refuse  the  order  or  suspend  the  operation 
of  the  order  for  a  specified  time  or  grant  an  order  of  dis- 
charge subject  to  snob  conditions  as  aforesaid*"  Bj 
snb-sectlon  (6)  "  the  court  maj,  as  one  of  the  conditions 
referred  to  in  this  section,  require  the  bankrupt  to  con- 
sent to  Judgment  being  entered  against  him  by  the  official 
receiver  or  trustee  for  any  balance  of  the  debts  pro? able 
under  the  bankruptoy  which  is  not  satisfied  at  the  date 
of  his  discharge ;  but  in  such  case  execution  shall  not  be 
issued  on  the  Judgment  without  leave  of  the  court,  which 
leave  may  be  given  on  proof  that  the  bankrupt  has  since 
his  discharge  acquired  property  or  income  available  for 
payment  of  his  debts/*  Now,  looking  at  this  section 
according  to  its  natural  grammatical  meaning,  it  seems 
dear  that  the  court  Is  to  take  into  consideration  the 
bankrupt's  conduct  and  affairs,  and  aftor  such  con- 
sideration may,  in  the  exercise  of  a  Judicial  discretion, 
grant,  refuse,  or  suspend  the  order  of  disofaargs  or  grant 
it  subject  to  conditions.  Then  comes  a  proviso  which  in 
certain  cases  takes  away  this  discretion  and  compels  the 
Judge  to  refuse  oi  to  modify  the  order. 

According  to  its  natural  and  grammatical  construc- 
tion, the  proviso  does  not  cover  the  whole  of  the  ground 
taken  up  by  the  first  part  of  the  section,  and  still  leaves 
room  in  cases  not  covered  by  the  proviso  for  the  exercise 
of  the  discretion  of  the  Judge.  What,  then,  is  to  be 
understood  by  the  words  "  conduct  and  affairs  '*  ?  We 
were  invited  by  the  appellant  to  hold  that  the  conduct 
which  can  be  eonsidered  by  the  Judge  is  limited  to  the 
spedes  of  conduct  referred  to  in  sub-section  (3),  and 
that  no  conduct  ouuide  that  sub-section  apd  section  24, 
can  be  looked  at.  In  support  of  this  contention  reli- 
ance was  placed  on  ZtfocVs  ease.  In  that  case  the 
debtor,  aftor  his  bankruptcy,  had  refused  to  comply 
with  the  request  of  the  trustee  that  he  should.be  medi- 
cally examined,  in  order  that  an  insurance  might  be 
effected  otihis  life  with  the  view  of  selling  a  reversionary 
interest  he  possessed  to  the  best  advantage.  It  is 
obvious  that,  unless  a  duty  to  comply  with  such  a 
request  is  somewhere  Imposed  on  the  bankrupt,  a 
refusal  to  submit  to  medical  examination  is  not  mis- 
conduct, and,  therefore,  that  it  was  necessary  to  find 
something  in  the  Bankruptcy  Act  from  which  it  could 
be  Inferred  that  it  was  the  duty  of  the  bankrupt  to 
submit  to  such  an  examination.  That  case  turns  entirely 
on  the  question  whether  there  is  or  is  not  such  a  duty  to 
be  inferred,  and  it  was  held,  both  in  the  Oourt  of  Appeal 
and  in  the  House  of  Lords,  that  no  such  duty  is  imposed 
on  the  debtor,  and,  that  being  so,  such  refusal  was  not 
misconduct  within  the  meaning  of  section  88,  and  con- 
sequently not  conduct  which  the  Judge  would  consider 
on  the  application  for  a  discharge. 

Our  attention  was,  however,  particularly  called  to 
certain  di<ia  in  that  case  which  deserve  onr  respectful 
consideration.  In  the  Oourt  of  Appeal,  Lord  Ether, 
H.R.,  remiarked  that  the  conduct  which  is  to  be  taken 
into  account  under  section  88  in  determining  whether 
the  bankrupt  should  be  discharged,  if  it  be  not  one  of 
the  matters  specified  in  that  section,  must  be  some- 
thing described  in  section  84.  The  observations  of 
Lopes,  L.J.,  in  the  same  case  were  also  urged  upon  us. 
His  lordship  says : — "  In  my  opinion  the  word  conduct 
in  section  S28  does  not  include  what  I  will  call  general 
misconduct.  For  instance,  it  could  not,  I  imagine,  he 
said,  to  include  immoral  conduct,  however  culpable  or 
however  unreasonable;  nor,  again,  in  my  opinion, 
would  it  include  a  breach  of  an  obligation  not  con- 
nected with  the  bankrupti^,  such,  for  instance,  as  a 
breach  of  promise  of  marriage,  however  dishonourable 
and  however  unreasonable  the  conduct  of  the  bankrupt 
in  thai  respect  might  be."  In  the  House  of  Lords 
Iioid  Maenaghten  is  reported  to  have  said :  "  The 
qusitfon  Is,  Was  rach  »  xefusal  ooudnot  which  ought  to 


have  been  takea  into  consideration  when  the  bufanpt 
appb'ed  for  his  order  of  discharge  P  That  depesdi  oa 
sections  84  and  88  of  the  Act.  The  case  does  not  (all 
within  any  of  the  cases  specified  in  section  88.  Tbt 
appellanto  are,  therefore,  driven  to  rely  on  seeti<m  SC 
The  argument  founded  on  these  didat  wss,  tbsttlufy 
esteblished  the  position,  that  the  only  condoetof tie 
bankrupt  which  could  be  taken  into  coniideratioB  vh 
that  specifically  described  in  sub-section  (8)  of  aeetioa  S8. 
^ow,  in  the  first  place,  this  argument  gives  no  bmib- 
log  to  the  word  **  affairs  "  in  section  88,  sab-ndioii 
(8).  It  has  been  pointed  out  by  lindley,  LJ.,  is  Ex 
parte  Amaud,  In  re  BuUen,  that  the  conditioa  which 
may  be  imposed  under  sub-section  (6)  is  not  to  be  in- 
posed  as  a  general,  punishment  for  misconduet.  Hii 
lordship  there  says :— *'  There  is  no  evidence  tlist  the 
man  (the  bankrupt)  will  ever  have  any  affier-soqnind 
property,  and,  under  these  circumstances,  I  think  prima 
facie  one  ought  not  to  tie  a  man  up  with  nA  a  lodg- 
ment (under  sub^seetion  (•)  )•  A  man  ought  net  to  bs 
plsced  in  such  a  position  unless  something  is  liUy  to 
be  gained  by  it."  In  these  observations,  if  I  mij 
respectfully  say  so,  I  entirely  concur,  and  in  the  csie  of 
Ex  parte  Shackkion^  In  re  Shaekhian^  I  endeifoaied 
to  express  the  same  idea. 

But  the  conclusion  I  draw  from  the  use  of  the  woid 
"  affairs"  in  section  88,  and  from  this  parttcQlit  con- 
ditiou  in  sub-section  (6),  is,  that  it  was  not  the  laton- 
tion  of  the  Legislature  that  a  man  who  was  not  able  to 
pay  his  debts  at  a  given  time,  but  who  had  resMoabls 
expectations  of  acqoiriog  property  afterwsrdi,  ihooU 
tske  advantage  of  the  Act  to  get  rid  of  his  debU  on  ps;* 
ment  of  a. small  dividend,  or  perhaps  none  at  all,  and,  bj 
getting  an  unconditional  discharge,  put  himself  into  i 
position  to  enjoy  without  molestation  from  hii  crsdtton 
that  property   which  he   had  every  reason  to  beUew 
would  shortly  devolve  upon  him.     Let  me  toke  the  very 
common  case  of  a  man  who  has  reason  for  thinking 
that  he  will  take  large  pecuniary  benefits  under  the  «i& 
of  his  father,  or  an  uncle,  or  some  other  weslthy  relttife. 
Such  expectntions  are  very  naturally  shared  by  tho« 
who  are  acquainted  wiili  bis  position,  and  tradefsiea 
and  others  are  ready  to  give  such  a  man  credit  in  the 
expectetion  of  being  paid  when  these  expectotions  are 
realized.    If  the  contention  of  the  appellant  ia  comet, 
such  a  man  might,  aftor  he  had  enjoyed  the  benefit  ol 
tbi4  credit,  and  when  all  his  creditors  were  oontent  to 
wait  until  these  expectations  '  were    realised,  file  hb 
petition  in  the  Bankruptoy  Oonrt,  and,  in  the  sbaeoeeof 
fraud,    demand    his     discharge    without    paying   bii  . 
creditors  any  dividend,   thus  leaving   himselt  frso  to 
enjoy  the  beneflta  of  hii  relative's  generosity  vithont 
spending  a  sixpence  with  those  irho  had  trasted  bin  in 
tbe  expectetion  of  being  paid  out  of  this  fund.   That 
such  H  state  of  things  could  be  brought  about  witbont 
any  actual  fraud  on  the  part  of  the  expectant  hot  i* 
obvious  to  anyone  with  tbe  least  knowledge  of  the  wodd 
and  of  the  way  in  which  credit  is  given  to  persons  of 
that  class.    Take,  agaloy  a  case  such  as  that  of  /a  f" 
Ciarkeofit  Ex  parte  AUeetrte,  where,  on  a  consideration  rf 
the  bankrupt's  affairs,  this  court  modified  theorder  of  dis- 
charge in  tbe  manner  pointed  out  by  snb  section  (6). 
It  was.  indeed,  suggested  there  that  the  baaftrnpt  hsd 
brought  himself  within  sub-section  (3)  becaoss  he  bad 
pleaded  a  defence  to  an  action  for  breaich  of  pmoiiM  of 
marriage,  which  defence  he  had  af terwarda  withdrawn^' 
but,  assuming  that  the  plaintiff  in  an  action  of  bnssb 
of  promise  of  marriage  is  a  creditor  within  snb-ssolion 
3  (f),  the  expense  the  plaintiff  was  put  to  by  ths  plffd- 
iog  a  defence  which  was  afterwards  withdrawn  could  bs 
but  small,  and|  snbstentially,  the  result  would  havebe« 
tbe  same  if  the  defendant  had  let  Judgment  go  agitaot 
him  by  default* 
In  my  Judgment,  therefore,  the  leaned  Judge  wss 
\  Justified  in  taking  into  cooddeiBtion  the ,  affnlrs  of  tts 
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bankrapt,  and  if  on  snob  consideration  he  eame  to  the 
coBcloiion  that  the  bankropt  would  probably  oome 
into  possession  of  property  in  the  fatnre, 
and  lisd  presented  his  petition  in  order  that  he 
might  get  rid  of  this  creditor  first,  and  enjoy  his  snbee- 
qosntij  scqnired  property  without  having  to  pay  any 
portion  of  this  debt,  it  was  within  his  power  to  make 
tlie  ordsr  which  he  has  done.  In  my  opinion,  looking 
at  the  oiler  to  pay  £250  which  was  made  shorUy  before 
the  pstition  was  presented,  and  to  the  cironmstanoes 
and  position  of  the  bankrapt,  the  judge  was  Jnstifled  in 
coming  to  that  conclusion,  and  I  hate  very  little  donbt 
that  the  £250  will  ultimately  be  paid. 

Thsis  considerations  are  enffldent  to  dispose  of  this 
appeal,  but  I  ahould  like  to  add  a  few  words  with 
leferencs  to  the  dt'efa  in  Blo€ik*$  ease,  aboYo  cited,  be« 
saois  in  some  quarters  they  hare  been  taken  as 
amounting  to  a  decision  that  the  "  conduct  "  referred 
to  in  sestion  28  must  be  confined  to  the  instances  of 
miacondnot  specified  in  sub-section  (3)  or  in  section  24. 
Now  the  subject  of  complaint  in  Bloeh*$  eate  was  that 
the  bankiapff  refused  to  submit  to  a  medical  ezamina« 
tlott  which  the  trustee  desired  him  to  submit  to  in  order 
that  the  trustee  might  insure  the  bankrupt's  life.  This 
was  conduct  of  a  negati? e  character,  and  in  order  to 
estridish  that  such  a  refusal  is  misconduof,  it  is  neoes- 
miy  to  show  that  the  bankrupt  is  by  law  required  to  do 
the  thhig  which  he  has  ref  Uf  ed  to  do.  The  only  sections 
whloh  were  referred  to  for  this  purpose  were  sections  24 
and  28.  Section  88,  sub-seccion  (2),  refers  to  particular 
kinds  of  misconduct  enumerated  in  sub-section  (3). 
Sobrssetiun  (7)  prescribes  the  conduct  of  the  bankrupt 
after  his  discharge.  Section  24  imposes  certain  duties 
on  the  bankrupt  with  reference  to  giring  information  to 
the  trostee  and  creditors,  and  aiding  in  the  realization 
o(  his  property,  and  the  4i>^hution  of  the  proceeds 
among  the  creditors.  According  to  the  Yiew  of  the 
majority  of  the  Court  of  Appeal  and  of  the  House  of 
Lordi  respectively^  neither  of  these  sections  required  the 
bankropt  to  submit  to  a  medical  examination,  and  there- 
fore he  was  not  gailty  of  any  misconduct  withiu  section 
28.  This  Tiew  of  the  subject  amply  explains  all  that  was 
•aid  b7  Lord  Maonaghten,  and  leaves  only  the  dicta  of 
the  Kaster  of  the  Bolla  and  Lopes,  L.J.,  to  be  dealt 
vitb.  The  Legislature  has  nowhere  expressly  defined 
what  is  the  "  oondnct "  which  ia  to  be  oonsidered 
under  leetion  28,  sub-section  (2).  To  my  mind«  it  is 
quite  impossible  to  hold  that  the  proviso  in  that  sub- 
•cotion  it  co-extensive  with  the  first  part  of  the  sub- 
•Mtion,  for  if  that  were  so,  and  if  no  oonduot  could  be 
considered  except  such  as  is  specified  In  sub-section  (3), 
it  wonld  necessarily  follow  that  misconduct  coming 
I  vithhi  section  24  could  not  be  considered,  nor  yet 
!  eondnct  coming  within  section  29,  which,  however,  by 
i  the  express  language  of  the  Act  is  to  be  oonsidered. 
Thete  iS|,  therefore,  necessarily  conduct  to  be  oonsidered 
other  than  that  specified  in  sub-section  (3),  and  it  ia 
condoot  which  the  Legislature  has  considered  may  be 
<Mt  with  by  a  lighter  punishment  than  the  conduct 
•pedfled  in  sub-section  (3),  for  the  Legislature  has 
isftsted  the  judge  with  more  discretion  with  regard  to 
it.  Of  course,  the  word  "  conduct "  must  have  some 
Jhaitation.  I(  cannot  apply  to  the  man's  behaviour 
fntt  the  time  he  became  responsible  for  his  actions 
40vn  to  the  day  of  the  hearing.  As  was  held  In  the 
nie  of  in  re  Bro€k€lhanh,  Ex  ^rU  Dunn^  the  oondnct 
•nfened  to  must  be  conduct  connected  with,  or  arising 
oat  of,  the  bankruptcy.  So  far  as  I  can  judge,  that  is 
•U  Upes,  IbJ.,  meant  to  say  in  that  part  of  his  judg- 
ment hi  Bloek^i  cose  which  has  been  dted  above.  Of 
vhat  nature  is  the  conduct  specifically  referred  to  in 
Mib-section  (3).  It  is  conduct  of  Tariou^  kinds  oon- 
Mrted  with  the  bankruptcy,  as,  for  instance,  in  the 
MM  of  a  trader  neglecting  to  keep  proper  books,  or 
4ontinuiDg  to    trade   after   he  knew  himaelf   to   be 


insolventi  or  in  the  case  of  any  bankrupt  contracting  a 
debt  without  reasonable  prospect  of  payment,  bringing 
on  the  bankruptcy  by  blamable  speculation  or  extrava- 
gance, putting  a  creditor  to  expense  by  a  frivolous  or 
vexatious  defence  to  an  action,  undue  preference,  former 
bankruptcy,  fteud,  or  fraudulent  breach  of  trust. 

It  is  difdoult  to  reduce  these  kinds  of  conduct  to  any 
general  head.  They  are  all  connected  with  the  bank- 
ruptcy under  investigation  except  (9),  which  refers  to  a 
previous  bankruptcy  or  arrangement  with  creditors. 
They  are  all  acts  of  commission  except  (a),  the  omission 
to  keep  proper  books  of  account.  Let  us  suppose  the 
bankrupt  has  been  guilty  of  oonduot  analogous  to  that 
referred  to  in  snb-section  (3),  and  injurious  to  his  credi- 
tors in  the  same  kind  of  way,  is  he,  nevertheless,  to  t>e 
entitled  as  a  matter  of  right  to  an  absolute  order  of  dis- 
charge P  Suppose  it  were  proved  that  the  bankrupt  had 
caused  his  clerks  to  keep  the  books  required  by  clause  (a), 
but  had  neglected  to  look  at  them,  and  therefore  had 
oontinued'  to  trade  after  he  was  insolvent  without  know- 
ing himself  to  be  so ;  or  suppose  that  he  had  not  brought 
on,  but  had  contributed  to,  the  bankruptcy  by  rash  and 
hasardous  speculation  or  unjustifiable  extravagance  in 
living  ;  or  had  brought  on  his  bankruptcy  by  gambling 
or  by  culpable  neglect  of  his  business ;  or  that  he  had 
pot  any  one  of  his  creditors  to  unnecessary  expense  by  a 
frivolous  or  vexatious  action  or  counter-claim  against 
him ;  or  that  he  had  dissipated  his  assets  by  making  pay- 
ments which  were  undue  preferences  within  section  48 
but  not  within  sub-section  (3)  (/),  which  substitutes  a 
different  starting  point  for  tbe  three  months  to  run  from, 
or  which  would  be  undue  preferences  if  the  petition  had 
been  presented  three  days  earlier;  or,  to  take  a  case  not 
so  cognate  to  tbe  oases  in  section  28  as  tiiose  already  given, 
suppose  that  the  bankrupt's  assets  were  iusufflcienc  to  pay 
any  dividend,  or  that  there  had  been  a  very  large  loss  or 
disappearance  of  assets  shortiy  before  the  bankruptcy 
which  the  bankrupt  had  failed  to  account  for  satisfac- 
torily ;  snrelf  it  cannot  be  in  all  these  cases  the  bankrupt 
is  entitled  to  insist  upon  an  nnconditional  and  immediate 
discharge  as  soon  as  his  public  examination  is  concluded. 

None  of  these  considerations  were  before  the  Oourt  of 
Appeal  in  Block*$  cate.  The  oourt  was  not  dealing 
with  blameworthy  acts  of  commission  which  had  brought 
on  the  bankruptcy,  or  had  caused  any  creditor  to 
trust  the  bankrupt,  or  which  had  squandered  the  assets 
before  they  were  handed  over  to  the  trustee.  It  was 
dealing  with  a  refusal  to  do  an  act  after  all  the  assets 
had  been  handed  over  to  the  trustee,  and  which,  in  the 
opinion  of  the  majority  of  the  court,  was  a  refusal  to 
do  something  which  had  no  relation  to  his  property  or  to 
the  distribution  of  it.  And  therefore  is  was  necessary 
to  find,  either  in  section  28  or  section  24,  an  express  or 
implied  prohibition  of  auch  conduct,  or,  at  all  events,  of 
conduct  of  an  analogous  nature,  and,  as  the  Oourt  of 
Appeal  and  the  House  of  Lords  held,  no  such  express  or 
implied  prohibition  is  to  t>e  found.  I  need  hardly  say 
that  I  accept  unhesitatingly  tbe  decision  of  the  House  of 
Lords  in  Biock'i  ea$e^  which,  indeed,  afirms,  in  effect,  a 
dedsion  of  my  own,  but  I  do  not  understand  the  dida 
referred  to,  to  have  the  wide  import  which  has  been 
attributed  to  them,  because  I  believe  that  the  Master  of 
the  Bolls  and  Lopes,  L. J.,  had  before  them  very  different 
considerations  from  those  I  have  been  discussing  above. 

The  appeal  must  be  dismissed,  with  costs. 

Appeal  diimiiied. 

Solicitors  for  the  appellant,  Booke  A  8on$,  for  Wffnne 
EhfatiBy  Wrexham. 

Solidtor  for  the  Board  of  Trade,  The  SolicUor  to  ike 
Board  of  Trade. 

Solicitors  for  the  creditor,  Morgan,  Son,  ^  Upjohn,  for 
WiUUime  A  if i^Iord,  Dolgelly. 
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Q.  B.  Div.  (OaTe,  J.)  Nov.  4. 

Ex  parts  The  Tbttbteb. 
In  re  BioawAYS.  (a.) 

Bankrupiey — OompromiBe  by  iruatee  of  daim  agaitiH 

hankrupVs  estate-^  Approval  o/commiitee  of  inipedion 

'  ^^Rffedion  hy  general  body  of  ereditors-'Ptadice^--' 

Bankruptcy  Ad,  1883  (46  dt  47  Vid.  e.  52),  M.  57,  89. 

A  compromise  agreed  upon  hy  the  trustee  in  reeped  of 
a  claim  made  againet  the  hankrupVs  estate  was  approved 
hy  the  committee  o/inepedion,  hut,  at  a  euheequent  general 
meding  of  t?ie  creditors,  a  resolution  was  passed  refusing 
to  accept  tJie  compromise.  The  trustee  applied  to  the  court 
for  leave  to  carry  out  the  compromise^  notwithdanding 
this  resolution. 

Held,  thatf  the  resolution  of  the  creditors  having  heen 
passed  hy  tJiem  boD&  fido,  and  with  a  view  to  their  own 
interests,  the  compromise  ought  to  he  abandoned. 

Application  by  the  truatee  In  the  bankraptoy  for  leare 
to  carry  oat  a  oompromiae. 

In  Febrnary,  1885,  a  reoeifing  order  waa  made 
against  the  debtors,  A.  and  T.  G.  Ridgway,  the  state- 
menc  of  affairs  showing  secured  creditors  to  the  extent 
of  £40,000,  holding  mortgages  over  freehold  and  lease- 
hold properties,  whioh  it  was  then  estimated  wonid 
realize  somethlag  like  £33,000  in  excess  of  the  sum 
advanced  upon  them,  and  an  arrangement  was  entered 
into  between  Mr.  Price,  who  was  at  first  appointed 
trustee  of  che  bankrupt's  estate,  and  Messrs.  Robinson 
k  Fisher,  a  firm  of  auctioneers,  whereby  the  latter 
agreed  to  advance  a  sum  of  £42,000  in  order  to  pay  off 
the  secured  creditors  with  interest,  taking,  as  they 
alleged,  as  security  a  charge  npon  the  whole  property. 

Mr.  Price  subsequently  died,  the  present  applicant, 
Mr.  Hurlbatt,  being  appointed  trustee  in  his  place,  and, 
the  mortgaged  properties  not  proving  to  be  so  Taluable  as 
was  anticipated,  a  dispute  arose  as  to  thn  nature  of  the 
security  held  by  Messrp.  Robinson  ft  Fisher,  in  conse- 
quence of  whioh  notice  of  motion  was,  in  January,  1889, 
served  by  them  upon  the  trustee. 

After  due  consideratiou  of  the  matter,  whioh  was  a 
very  complicated  one,  the  trustee  came  to  the  conclu- 
sion that  the  claim  was  one  with  regard  to  whioh  it 
would  be  expedient  to  effect  a  compromise  in  order  to 
avoid  litigation,  and,  terms  having  been  arranged,  they 
were  submitted  to  the  committee  of  inspection,  who  ap- 
proved them  by  a  majority  of  three  to  two.  At  a  aub- 
seqnent  general  meeting  of  the  creditors,  however,  a 
resolution  rejecting  the  compromise  was  passed. 

Application  was  now  made  to  the  court  by  the  trustee 
for  leave  to  carry  out  the  compromise  notwithstanding 
this  resolution  of  the  creditors. 

Herbert  Reed,  for  the  trastee.— The  trustee  la  dearly 
of  opinion  that  the  .terma  of  compromise  which  have 
been  agreed  upon  are  the  beat  thing  for  the  ereditora 
and  the  estate,  and  thoae  terms  were  approved  by  the 
oommltteeof  inspeotion  notwithstanding  strong  opposi- 
tion raised  by  General  Kaye  and  Mr.  Smyth,  two  mem- 
bers of  the  committee.  The  subsequent  rebolntion  of 
the  creditors  rejecting  the  compromise  was  obtained  by 
means  of  proxies,  whioh  were  sent  to  General  Kaye  at 
his  request.  The  oontt  haa  full  power  to  overmle  that 
resolution  if  it  thioks  fit,  by  the  decision  in  En  parts 
Codes,  In  re  PooU,  31  W.  R.  105,  21  Oh.  D.  397.  The 
tmatee  haa  no  personal  intercat  in  the  matter,  his  only 
wish  being  to  do  what  la  beat  for  the  estate.  The  notice 
of  motion  by  Messrs.  Robinaon  ft  Fisher  asks,  among 
other  things,  for  an  iojmiotioft  to  prevent  a  dividend 
being  paid,  and  so  the  whole  prooeedinga  are  tied  up. 
The  broad  question  in  dispute  la  whether  Meiara.  Robin- 


(a.)  Reported  by  0.  F.  Xobbvll,  Esq.,  Bnriatet-ftt- 
Law* 


son  ft  Fisher  only  stand  in  the  room  of  the  orlginat 
mortgagees,  or  whether  they  have,  as  they  allege,  a  lig^t 
of  consolidation  aod  a  covering  charge  ob  the  asseta  in 
case  of  any  deficiency.  The  question  Is  very  compli- 
cated, and  the  trustee  la  of  opinion  that  litigation  ong^fat 
to  be  avoided. 

Whinney,  for  Messrs.  Robinaon  ft  Fiaher,  did  not 
addreas  the  court. 

Sidney  Wool/,  for  the  objecting  creditors.— General 
Kaye  and  Mr.  Smyth  were  not  committeemen  wlahing 
to  cause  a  disturbance*  They  refused  to  agree  to  the 
propoaed  compromise  because  they  are  of  opinio&tbat 
by  it  Messrs.  Robinaon  ft  Fiaher  get  more  than  they  are 
entitled  to,  and  are  also  released  from  all  llaMlUy  in 
respect  of  any  negligence  in  dealing  with  the  eatate. 
Gkneral  Kaye  alleges  that  there  waa  negligenoe  in  the 
aale  of  certain  farms,  and  he  objects  to  any  release  fron 
liability  being  given.  Section  89  of  the  Banfcrnptoy  hx^ 
1883,  provides  that  the  truatee  ahall,  in  the  adndaiatn- 
tion  of  a  bankrupt's  property,  have  regard  to  any  diieo- 
tions  that  may  be  given  by  resolution  of  the  creditoia  at 
any  general  meeting,  or  by  the  oommittee  of  Inapeatfon, 
and  any  directions  so  given  by  the  creditoia  at  any 
general  meeting  shall.  In  case  of  oonfliot,  be  deemed  to 
override  any  directiona  given  by  the  commiltee  of  inapeo- 
tion.  The  case  of  E»  parte  Cocks,  In  re  PooU^  la  dis- 
tinguishable. The  creditors  there  were  not  acting  bamSi 
fide  and  for  the  best.  It  must  be  made  oat,  before  the 
court  will  interfere,  that  the  ereditora  have  in  aooio 
manner  failed  in  the  duties  imposed  upon  theok 

Cavb,  J.— I  am  of  opinion  that  the  leave  appUed  ftor 
by  tlie  trustee  should  not  be  granted.  Aoeording  to  the 
provisions  of  the  statute,  the  trustee  haa  power,  with 
the  permission  of  the  committee  of  inspeotion,  to  make 
a  compromise,  but  section  89  provides  that  the  traateo 
shall,  in  his  administration  of  the  property  of  the  boBk- 
rupt,  have  regard  to  any  directloDB  that  may  be  gtvaa 
by  resolution  of  the  creditors,  and  any  direotioiM  so 
given  by  the  ereditora  at  any  general  meeting  ahall,  la 
case  of  coDfiict,  be  deemed  to  override  any  dIreotioM 
given  by  the  committee  of  inspection.  Then  by  aob- 
section  (3}  of  section  89  the  trustee  may  apply  to  the 
court  for  directions  in  relation  to  any  purttoolar  \  "^ 
arising  under  the  bankruptcy. 

Kowin  this  case  the  compromise  which  the 
proposes  to  enter  into  has  recdf ed  the  aanetion  of  the 
committee  of  inspection,  but  on  the  matter  being  aob* 
mitted  to  a  general  meeting  of  the  creditoia  the 
majority  of  those  were  opposed  to  thia  eon 
and  under  these  ciroumstanoes  the  truatee 
asks  me,  notwithstanding  the  resolution  of  the  ( 
to  let  him  enter  into  this  compromise. 

Ko  doubt  the  court  haa  power  to  entertaht  thio  qnaa* 
tion,  but  by  what  considerations  it  ahonld  be  guided  ia 
dealing  with  such  an  application  ia  not  ao  plain.  In  the 
case  referred  to,  the  court  did  disregard  the  reaolvtioB  ol 
the  general  meeting  of  creditors,  and  it  disre^aided 
that  resolution  on  the  ground  that  it  waa  paeaed  to 
favour  the  debtora,  and  not  in  the  inteieat  of  the 
creditors  themselves.  In  thia  case  it  la  admitted  thai  ao 
improper  motive  oan  be  imputed  to  theae  oredltou  mh» 
have  refused  the  compromise,  but  it  is  said  that  I  ought 
to  overrule  their  decision  on  the  ground  that  the  eoa* 
promise  b  so  manif eatly  beneflolal  to  the  eatate  thai  the 
wishes  of  the  majority  ought  to  give  way  to  the  wlihii 
of  the  minority.  Now,  if  I  ahonld  oome  to  ttial  eo«- 
elusion,  I  should  really  come  to  the  oooolnaioii  that  tba 
creditors  had  not  acted  bond  fide  when  it  ia  in  lart 
admitted  that  they  did  aot  ao.  They  are  men.  of  barf* 
ness,  and  understand  the  busineas  with  whioh  they  aie 
dealing,  and  it  la  a  strong  thhig  to  aak  me  to  otccnle 
their  dedaion  as  to  the  mode  in  which  their  1 
shall  be  carried  on  when  it  ia  admitted  that  tiiat  i 
haa  been  arrived  at  in  a  UmSflde  manner.    Idonot  «r 
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that  when  it  oonld  be  shown  that  the  deddon  was 
dearly  wrong — and  it  is  almost  imposdble  to  see  how 
SQoh  a  deoidon  oould  be  arrived  at  if  everything  were 
hmd  fide — ^the  court  woold  not  interfere.  Bat  the 
rsedntion  here  is  dearly  not  that.  There  is  perhaps 
Bometfaiag  to  be  said  on  both  sides.  I  give  the  trustee 
tiieexeditof  believing  that  the  compromise  he  wishes 
to  carry  out  is  the  best  thing  for  the  creditors.  On  the 
other  hand,  I  must  give  the  credit  to  the  creditors  of 
bdieving  that  thdr  opinion  is  the  right  one.  That 
bsing  so,  and  having  no  ground  for  believing  that  the 
credttors  had  not  honestly  and  bond  fld$  striven  to 
undeiatand  the  matter,  and  had  their  own  interests  in 
view,  I  shonld  be  doing  wrong  if  I  were  to  overrule 
their  own  decision  on  their  own  matter,  on  the  ground 
tiiet  the  result  which  they  antidpate  is  not  llkdy  to  be 
realised,  and  may  not  pzovjS  so  beneficial  as  they  think 
it  wi2L  I  am  of  opinion,  therefore,  that  the  oompvomise 
ought  to  be  abandoned. 

AppHcaiUm  rtfuHd, 

Solicitors  for  the  trustee,  QircUeiione  A  Oo» 

SoUeitora  for  Messrs.  Bobinson  ft  Fisher,  Lyne  A 
Eobnan, 

SoUeitor  for  the  opposing  creditors,  (7.  B.  Oarpmfer, 


OOtttt  Of  9itpeal« 


Jtoak  Lancaster  Fdatine  I 
Ct.  of  Ohan.  | 


Muroh  7,  8, 10. 


Lemiiord  and  fenard — Lea$e  of  pulUc'hottie  hy  hrewer 
-^BetiricUve  covenarU—Oovenani  not  to  Boll  beer  other 
ikan  heer  fmrehased  from  kaor — Leuor  defined  to 
indude  auigni^BaU  of  hrewery  by  UBeor'-^Oonvey^ 
ones  by  le$eor  of  rewereion  in  the  demieed  premieee  to 
jmrekamr  of  brewery ,  vaWi  the  benf/tt  of  the  restrictive 
eowtumP-'Covenant  running  toiih  land^Oondruetion 
of  eovenamt  in  eonnedion  with  dauee  defining  **  leeaor  " 
—Bbh^  and  burden  of  covenant 

By  a  boas  made  betwem  (7.  A  W.  {thirdnaftsr  edOed 
"the  lea9or$f*'  **indmding  in  eueh  term  each  of  them, 
ti^,  aach,  emd  entery  of  their  heire,  exioutere,  odm^nii- 
irvlora,  and  auigne")  of  the  one  part,  and  H.  of  the 
Ciller  Tpegri,  a  ^pMio^home  wa$  demieed  to  H.for  a  term 
efyeare^  and  he  eovenanied  with  the  Ueeore  not  to  take, 
§dl,  or  deal  in  upon  the  demieed  premieee  anv  beer  t4her 
ikem  beerpurehatedfromtheleeeore  or  from  emerofthem, 
either  oJUme  or  jointly  wOh  any  othtr  pereon  or  pereone 
who  might  thereafter  beeome  a  partner  or  partnere  with 
tkem  or  etther  of  them,  provided  they  or  he  ehould  ai 
mek  Ume  deal  in  or  vend  eueh  liquor$  ae  aforeeaid,  and 
ekould  he  wiUing  to  eupply  the  same  to  the  eaid  Ueeee  of 
good  quaiiiy  and  at  the  fair  current  market  price  thereof. 
At  uie  date  of  the  leaee  0.  A  W.  earried  on  bueineee  a$ 
kreeeer^atthe  A.  Brewery,  and  they  were  aleo  vendors  of 
leere  gemeraByi  but  they  etOeeguenUy  sold  the  A.  Brewery^ 
writh  their  plant,  bueineee,  and  goodwiU,  to  N.  They 
dm  conveyed  their  reversion  in  the  leaee  qf  the  public* 
house  to  him,  with  the  benefit  of  the  covenants  in 
the  leaee,  and  expressly  assigned  to  him  the  benefit 
of  tke  aforesaid  covenant;  and,  aibout  the  same 
Ume,  or  ewn  afterwards,  ceased  to  carry  on  businsss 
and  dieeijhfed  partnership*  N.  did  net  uh  the  A. 
Brewery  as  a  brewery,  bid  carried  on  hie  brewing 
kmoinese  at  his  adjacent  M,  Brewery.    B.  having  dedinM 

(«•)  Beported  by  B.  H.  Dum,  Esq.,  Barriater-at-Lam 


to  take  hie  beer  from  N.,  the  tatter  brought  an  action  in 
his  own  name  and  those  of  0,  A  W*  for  an  injunction  in 
the  terms  of  the  covenant  to  restrain  H.  from  taking  or 
seUing  beer  other  than  such  as  ehfndd  have  been  ptir- 
chaeedfrom  N.^-  either  directly  or  through  0,  4  W» 

HMt  (1)  that,  upon  the  true  construction  of  the  covC" 
nani  taken  in  eonnedion  with  the  clause  in  the  leaee 
defining  **  leeeore,'*  it  woe  a  eovenant  which  induded  (7. 
and  WJs  assigns  of  the  reversion  in  the  demieed  premieee, 
emd  wae,  moreover,  not  confined  to  such  of  their  assigns 
as  should  continue  to  carry  on  the  bi»eineeB  of  brewere  aJt 
the  A.  Brewery,  and  thai  it  was,  therefore,  not  a  mete 
personal  covenant,  or  incapable  of  bdng  aesigned ;  {2) 
that  the  covenant  viae  one  which  did,  in  fad,  touch  or 
concern  the  demised  premises,  and  that  the  benefit  of  it 
would  accordingly  run  at  law  with  t?M  revereion ;  but 
(8)  that,  even  if  the  covenant  were  one  the  benefit  of 
wKi^  would  not  at  law  run  udth  the  reversion  of  the 
demised  premieee,  the  fad  of  the  assignment  to  N.  of 
the  brewery  business  {which  mud  have  induded  the 
goodwill),  and  the  fact  of  the  benefit  of  the  covenant 
Jioving  been  aho  expreedy  assigned  to  IT,  with  the 
revereion  of  the  demieed  premieee,  entitled  him  in  equity 
to  sus  upon  the  covenant ;  and  (4)  that,  that  bdng  eo, 
and  B.  having  presumably  got  the  premises  at  a  lower 
rent  in  consideration  of  his  entering  into  the  covenant, 
and  it  bdng  in  effed  restridive,  and  not  affirmative,  the 
prindple  of  Tulk  v.  Moxhay,  S  PA.  774,  applied,  and 
an  injundion  ought  to  be  granted. 

Dedeion  of  Bristowe,  Y.O.,  of  the  Palatine  Oourt 
affirmed* 

Doe  d.  OaWert  v.  Beid,  10  B.  Jk  O.  849|  and 
Benals  v.  Oowlishaw,  26  W.  B.  764,  28  W.  B.  9,  9  Oh.  D. 
126, 11  Oh.  D.  866,  didin^hed. 

Appeal  from  Bristowe,  Y.O.,  Lancaster  Palatine  Oourt. 

The  pldntilEs,  Messrs.  Gegg  k  Wright,  were  brewers 
and  vendors  of  ale  and  stout,  carrying  on  business  at 
the  Alton  Brewery,  Liverpool. 

By  a  leass  dated  the  19th  of  November,  1886,  and  ez- 
preseed  to  be  made  between  James  Olegg  and  Peter 
Wright  (thereinafter  called  ''the  lessors,"  "including 
in  Buch  term  each  of  them,  their,  each,  and  eyenr  of 
their  heirs,  executors,  administrators,  and  assigns  "),  of 
the  one  part,  and  Benjamin  Hands,  the  defendant  (there- 
inafter called  *'  the  lessee,"  "  including  in  such  term  his 
executors,  administrators,  and  permitted  assigns "),  of 
the  other  part),  Messrs.  Olegg  k  Wright  demised  to 
Hands  a  public-house  for  a  term  of  nine  yean  and  a 
half.  Among  other  ooTenants  by  the  lessee  the  lease 
oontdned  the  following : — "  The  sdd  lessee  wfll  not  at 
any  time  during  the  continuance  of  this  demise  buy,  re- 
ceive, sell,  or  dispose  of,  either  directly  or  indirectly,  or 
permit  to  be  bought,  received,  sold,  or  dispoeed  of,  dtiier 
directly  or  indirectly,  in,  upon,  out  of,  or  about  tiie  said 
demised  premises,  or  any  part  thereof,  any  ales  or  stout 
(other  than  beat  stout)  other  than  such  as  shall  have 
been  boni  fide  purchased  of  the  sdd  lessors,  or  from 
them,  or  dther  of  them,  dther  done  or  Jointiy  with  any 
other  person  or  persons  who  may  hereafter  become  a 
partner  or  partners  with  them,  or  either  of  them,  pro* 
vided  they  or  he  shall  at  such  time  deal  in  or  vend  such 
liquors  as  aforesaid,  and  shall  be  willing  to  supply  the 
same  to  the  sdd  lessee  of  good  quality  and  at  the  fair 
current  market  price  thereof,'' 

In  July,  1889,  Olegg  4  Wright  agreed  to  mU  thdr 
brewery,  plant,  business,  and  goodwill  to  the  plaintiff 
Oain,  who  carried  on  business  as  a  brewer  at  an  adjacent 
brewery,  known  as  the  "  Mersey  Brewery,"  and  was  dso 
a  vendor  of  beer  not  of  his  own  brewing.  The  purdiase 
having  been  completed  on  the  2nd  of  October,  1889, 
Olegg  ft  Wright  dissolved  partnership,  and  ceased  to 
carry  on  business.  They  then  conveyed  thdr  re* 
verdon  in  the  lease  of  the  publio-house  to  Oain, 
With  the  benefit  of  the  rent  and  oovenanti  resarved 
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and  oontained  ia  the  nid  leate  to  Hands,  and  the 
benefit  of  the  aforesaid  restriotive  ootenant  was  ex- 
pzeialy  assigned  to  Gain.  The  latter  did  not  use  the 
Alton  Brewery  premises  for  the  purposes  of  a  brewMJt 
bat  they  were  used  for  other  purposes.  Hands  hanng 
declined,  under  the  abote  eiroumstanoes,  to  take  beer 
from  the  plaintiff  Gain,  the  latter  brought  this  aetlon  in 
the  Lanoaster  Palatine  Oonrt  in  his  own  name  and  the 
names  of  Oegg  &  Wright  (with  their  ooncuzrence)  for  an 
injunction  to  restrain  Hands  from  selling  beer  other  th«i 
such  as  should  hate  been  bond  fide  purchased  of  the 
plaintlfE  Gain,  either  direotly  or  through  aegg  ft  Wright. 

Brlstowe,  V.G.,  granted  the  injunction. 

The  defendant  appealed. 


Etnn  Coaim,  Q.C..  MatUnion,  and  McConkey,  for 
the  appelUnt.— The  benefit  of  this  oo? enant  does  not 
run  with  the  reversion  in  favour  of  the  assignee.    The 
Alton  Brewery  has  been  shut  up,  and  the  appellant  con- 
aiders  that  his  butiness  would  be  injured  by  taking  Hr. 
Gain's  ales.    The  true  construction  of  the  coyenant  is 
that  the  lessee  was  to  take  his  ales  from  the  lessors 
personally  as  long  as  they  or  either  of  them  continued 
to  brew,  either  alone  or  Jointly  with  any  partner  or 
partners,  not  from  anybody   who  might  become  an 
assignee  of  the  brewery  and  public-house,  and  who, 
perhaps,  might  not  even  be  a  brewer.    The  iMse  is 
governed  by  Dos  d.  C<dveri  ?.  BM,  10  B.  ft  G.  849, 
the  facts  of  which  case  were  on  all  fours  with  those 
here,  though  we  have  reaUy  a  stronger  case.    On  any 
other   construction    the   covenant    will   not  run.    In 
Vywfan  ▼.  Arthur^  1  B.  ft  0.  410,  it  was  held  that 
a  covenant  to  grind  at  the  lessor's  mill  all  com  grown 
on  the  demised  premises  would  only  run  as  long  as 
the  owoership  of  the  mill  and  the  demised  premises 
remained  in  the  same  person.    [Oorohi  L.J. — Is  not 
this  a  reservation  in  the  nature  of  rent?    Ton  hold 
under  this  lease  P    Lxhdiby,  L.  J.— The  rent  of  a  "tied 
house  is  usually  lower  than  that  of  a  free  house,]    No 
doubt,  in  one  sense,  it  ia  a  reservation.    [Gottoh,  L.J. 
—Then  do  these  questions  as  to  covenants  running 
arise?]    An  assignee  cannot  sue  upon  every  covenant. 
This  covenant  would  not  run  at  all  on  a  mere  assign- 
ment  of   the   reversion   without    the    brewery.      In 
Spmctft  tOH,  1  S«.  L.  a,  9th  ed.,  at  p.  72,  the  question 
whether  a  covenant  runs  with  the  land  is  put  on  exaotty 
the  same  footing  as  whether  it  runs  with  the  reversion. 
A  mere  right  to  receive  money  from  a  public-house 
cannot  run  with  land.    To  uphold  this  decision  would 
be  going  far  beyond  any  previous  case,  and  would  be 
going  a^st  what  are  at  least  dida  of  Judges  specially 
conversant  with  this  branch  of  law.    The  definition  of 
"lessors"  at  the  commencement  of  the  lease  is  eat 
down  by  the  covenant,  which  Umito  it,  for  the  purpose  of 
the  covenant,  to  future  partners  of  Glegg  ft  Wright, 
or  either  of  them.    A  particular  statement  controls  a 
general  stotement.     If  neitiier  aegg  ft  Wright  nor 
Gain  can  sue  separately,  they  cannot  do  so  any  more  by 
Joining  together.    Bven  assuming  the  benefit  of  the 
covenant  would  run,  on  the  assignment  of  the  reversion, 
wiih  the  brewery— that  is,  as  part  of  the  business— it 
cannot  run  where  the  brewery  is  divorced  from  the 
reversion,  and  where  the  covenant  is,  therefore,  merely 
collateral,  and  does  not  touch  or  concern  the  land  : 
i^encer's  case.    In  LyhU  v.  Hari,  89  Gb.  D.  8,  at  p.  19, 
ZZ  W.  B.  Dig.  26^  Baggailay,  KJ.,  expressed  an  opinion 
that  a  covenant  to  "/eecf "  the  hay  on  the  farm  did  not 
run  with  the  land.    Section  10  of  the  Gonveyandng  Act, 
1881,  has  not  done  away  with  the  whole  doctrine  as  to 
covenants  running  with  the  land  contained  in  iSpencsr'a 
COM.     The  Judge  below  seems  to  have  confused  the 
equitable  doctrine  of  notice  to  an  assign  of  the  lessee 
with  the  question  of  covenants  running  with  the  rever- 
sion, as  here,  and  to  have  misapplied  the  doctrine  of  the 
benefit  gohig  with  the  burden. 


They  also  referred  to  Ma^gw  of  OonpWonv.  Mfcjjj, 

10  Bsit,  130:  Kep^  v.  BaiU^^  l^l\^J-m; 
Anon,  Godbolt,  120 ;  P^f^iSf^^"^  ^LlSS 
ion  V.  Eaderly,  9  B.  ft  0.  605 ;  Tayior  t.  OiMii*, 

11  W.  B.  726,  8  B.  ft  8.  826;  T7unM»  v.  Ha^rnvd, 
L.  B.  4  Ex.  311,  17  W.  B.  G.  L.  Dig.  78;  Sa^f. 
PehaU,  Peaks,  178 ;  Davidson's  Gonveyandng,  8rd  si, 
VOL  6,  part  1,  p.  136. 

OozeM-Bardff,  Q.O.,  and  J.  EMerford,  for Jlis 
respondents.— This  case  really  turns  on  the  Mn>B]Nra 
of  the  lease.  The  covenant  is  not  merely  to  tsksoeer 
brewed  by  Olegg  ft  Wright.  The  deilnitlos  ef 
<< lessors"  is  absolute,  and  includes  assigns  wbeisnr  n 
occurs.  The  provision  as  to  partners  in  the  ooresttt 
itself  was  intended  to  meet  a  case  not  met  bytt; 
definition  clause.  There  is  no  reference  to  beer  bwwjd 
at  any  particular  brewery.  We  ^  J^f^J^,  *! 
goodwill  of  the  brewing  business,  the  buaoeM  i»5»; 
brewery  premises,  and  the  reversion  of  the  l***^ 
public-house,  and  we  are  entitled  to  the  benefit  of  ^ 
covenant,  which  was  expresrty  assigned  to  u».  Is^ 
V.  BHd  the  brewery  of  the  pUintlffi  was  two  nllcf  fism 
that  of  the  original  covenantees,  and  the  eo?eesat^ 
to  take  beer  of  the  covenantees  or  their  •*  snooeiifln  m 
their  said  trade."  [As  to  tiie  question  of  oswiiinh 
running,  they  referred  to  Vuvyan  v.  Arikur  "d  WP* 
V.  €UX  16  W.  B.  347,  L.  B.  2  a  B.  200.1  8«temlO 
of  the  Gonveyandng  Act  does  away  with  the  itootejs 
in  8pmosr^%  cose.  But  we  have  not  here  to  eosaoer 
whether  the  covenant  runs  with  the  l***^!  I>*^*^ 
have  the  covenantees  themselves,  as  weU  si  ttw 
assignee,  as  plaintlflf.  In  BmaU  v.  Cowh$kM,» 
W.  B.  764,  28  W.  B.  9,  9  Gb.  D.  125,  11  Ch.  P.  »J 
Hall,  V.G.,  decided  on  the  ground  that  the  pl^ 
bought  without  notice  of  the  covenant,  and,  then«Wi 
had  no  right  to  tiie  benefit  of  it.  In  Spicerj.  MfKt», 
37  W.  B.  689.  14  App.  Gas.  12.  Lord  Mi«Mjt«i 
adopted  tiie  Judgment  of  HaU.  V.a  '^^  •V^^^ 
in  possesdon  of  the  property  under  the  deed  m«™»J» 
tiie  restrictive  covenant,  and  is,  tiierefore,  bosnd  Jf  »• 
Ttdk  V.  Jfo«^y,  2  Ph.  774;  Luker  v.  ^^  » 
W.  B.  167,  7  Gh.  D.  227.  The  right  must  either  MW 
passed  to  Gdn  or  be  remaining  in  the  «>»«»«^*JJ  7!; 
Me  co-plaintifls,  so  that  in  either  case  we  sre  eBttOeav 


from 


Henn  CMm,  Q.O.,  in  reply.— It  i«  ^  be  fa^ 
om  the  context  and  subject-matter  tiiat  the  ijiV' 
were  to  be  brewers.  This  is  like  a  «>rsDttt  to«» 
wine  from  a  partiouUr  wine  merchant.  j/«»<^.!*^ 
cannot  be  distinguished  from  this  case.  aVtt^**^ 
does  not  apply,  Oiis  being  reaUy  an  •ffl™"*^?;^?; 
to  take  beer,  and  not  a  negative  one :  flfl3f«JJ  \: 
Brtmiwick,  Ac,  BuMing  Baddy,  30  W.  R.  »».  » 
Q.  B.  D.  403;  Audwhwry  v,  OorporoKoij o/  0M»» 
33  W.  B.  807,  29  Gh.  D.  750.  [Gottok,  ^-"^J^ 
case  the  covenant  was  not  one  to  which  Turn  ▼•/^^ 
would  apply.]  ^-iitt  V.  irc«*asf  w«  a  caseoM^ 
running,  not  benefit,  as  here.  The  \^}^JZ 
that  Gdn  could  not  enlarge  his  rights  by  JoiBlBguw 
ft  Wright  as  co-plaintifl^  i^wiLlia. 

He  also  referred  to  iTaafet  t.  Lycn,  ITV.Kj*? 
L.B.4  0h.App.218;  TaUmi  v.  Cftapiwh  2H^wi» 
133;  AoofMT  T.  Olath:  and  Bofmn  v.  /?n»*^» 
B.  ft  AUL  303. 

Oonor,  LJ.-This  is  a  question  ^^"^Jfi 
points, but  on  the  whole  it  has  been  very  f nQ/  vdW 
^ed,  and  we  think  we  had  bettor  at  ones  gii*  "" 
Judgment  at  which  we  have  arrived.  ,.i.-rfifls 

The  first  question  arises  in  this  way.  An  iflJ««J- 
has  been  granted  to  reatrain  tiie  defendsBt  ffoaWTJ 

beer  contrary  to  the  covenant  in  his  "J^  "*^. 
question  lalaed  if,  tiierefore,  what  Is  tbs  WJ-^ 
Mion  of  the  covenant.    I  wiU  take  tiist  fiiHi  i^  » 
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nj  opinion,  the  ooveDant,  in  the  eyents  that  have 
hippeoed,  will  pzeTent  the  defendant  from  baying  hie 
beer  exoept  upon  the  terms  of  that  ooYenant,  if  there 
is  BothiBg  elie  to  prevent  ita  being  enforced 
againit  bio.  There  was  a  lease  entered  into  between 
dfigg  k  Wright  and  the  defendant.  Olagg  ft 
Wi^t  sre  deseribed  as  "  hereinafter  called  the  lessors 
(faidoding  in  saoh  term  each  of  them  and  their  and 
saoh  and  erery  of  their  heirs,  ezecutorsy  administrators, 
and  anigoe)."  I  read  fhat  beoaase  a  good  deal  of  the 
aifanient  for  the  appeal  was  founded  on  it.  Then  the 
dsfendsnt  la  deseribed  as  the  lessee.  Then  we  oome  to 
ibis,  that  (here  is  a  oovenant  entered  into  bj  the  lessee 
tetensawith  «*the  leaaors  "--that  ia,  with  each  of 
them,  aad  their,  each  and  every  of  their  heirs,  ezecntorsy 
sdmisiitntora,  and  assigns.  There  is  no  donbt  abont 
ttab  Then  we  oome  to  the  partioolaz  corenant  in 
qteition.  That  is  this— that  '*the  said  lessee  wUl  not 
at  any  time  darlog  the  oontlnoanoe  of  this  demise,  bay, 
xeeeive,  lell,  or  dispose  of,  either  directly  or  indireotly, 
or  permit  to  be  bought,  received,  sold,  or  disposed 
of,  either  directly  or  indirectly "  —  there  is  no 
dliBealty  about  oonstmctidn  there  —  "in,  npon,  out 
of,  or  about  the  said  demised  premises,  or  any 
part  thereof,  any  ales,  stout  (other  than  best  stout), 
other  than  auoh  "— thia  is  what  the  argnment  has  been 
TipoQ— "  as  shall  have  been  bond  fide  purchaaad  of  the 
Mid  leasora,  or  ftrom  them  or  either  of  them,  either  alone 
ot  Jointly  with  any  other  person  or  peraona  who  may 
henarter  become  a  partner  or  partner*  with  them 
or  eiflier  of  them."  It  ia  said  that  that  is 
sot  a  oovenant  which  includes  the  assigns,  bs- 
eanse  part  of  the  definition  is  repeated  here  in  terms 
vhieh  exdnde  the  fall .  application  of  that  deflni- 
tioB,  that  ia  to  say,  the  description  of  the  persons 
who  are  deaeribed  as  ^  the  lessora."  Bat  I  cannot  thiok 
that  that  ia  so.  The  covenant,  as  I  pointed  out,  ia 
entered  into  with  the  leaaora — that  ia,  the  peraona 
named— each  or  any  of  them,  or  the  helra,  ezecutora, 
sdmteiitrBtors,  or  assigns  of  each  or  any  of  them. 
Very  probaUy  it  was  not  neceaaary  to  add  what  ia  here 
put  in,  but  I  cannot  think  that  that  preventa  the 
eofenaat  being  a  'Covenant  with  the  aaalgna  of  thoae 
who  were  the  grantora  of  thia  leaae  to  the  defendant. 

Bat  then  it  is  said,  as  I  understand  the  argument, 
thatitwaa  only  intended  to  include  snoh  assigns  as 
ahonld  earry  on  the  buainess  of  brewers  at  thla  particu- 
lar hiewery,  which  was  assigned  to  one  of  the  plaintiiEa, 
and  where  the  buainess  of  brewing  is  no  longer  carried 
-tm*  A  CMC  to  which  reference  was  made  (Doe  d,  Oalveri 
V.  Bdi^  was  much  relied  upon  for  the  purpose  of  that 
aonitraction,  but  it  wss  a  ease  where  the  language  was 
^Utesnti  and,  in  my  opinion,  it  ia  clear  that  that  was 
Mt  the  intention  in  the  present  case. 

Then  there  is  this  :—<*  Provided  they  or  he  shall  at 
m«h  tune  deal  in  or  vend  such  liquors  aa  aforesaid,  and 
thall  be  willing  to  aupply  the  same  to  the  leasee  of  good 
qaaUty  and  at  the  fair  current  market  price." 

Well,  I  pointed  out,  or  Lindley,  L.J.,  pointed  out, 
Itt  the  eoorae  of  the  argument,  that  there  is  some  pro- 
^wtioa  siEorded  to  the  publican  by  this  provision  that 
the  beer  diaU  be  of  good  quality,  and  that  it  shall  be 
nppUed  at  the  fair  current  market  price. 

Then,  hi  my  opinion,  it  is  shown  clearly  here  that  it 
v«  not  intended  to  restrict  this  covenant  to  the  benefit 
of  the  persona  who  earried  on  this  brewery  at  this  par- 
timdsr  plaee^  by  not  in  any  way  referring  to  the  beer, 
wbkhbiM  to  be  provided,  being  made  by  the  landlorda 
'<»Miaiaigna.  The  words  are  '*  provided  they  or  he 
^dlilBBoh  time  deal  in  or  vend  auch  Uquora."  It 
^■Mwithat  it  was  not  made  or  intended  to  be  made  a 
^^VQlstton  that  the  persona  entitled  to  the  benefit  of  the 
^onanA  were  to  be  persons  who  made  beer  at  aU.  It 
Vtt  act  provided  that  they  should  stiU  make  the  beer 
^««e  selling,  but  it  was  provided  that  it  should  be  of 


good  quality,  and  be  supplied  at  the  fair  current  market 
price.  Ooneiderable  light  was,  to  my  mind,  thrown  upon 
the  true  intention  of  the  partiee  by  what  was  put  before 
us  by  Hr.  Oollins  in  his  reply— that  at  this  time  these 
landlords  did  not  only  make  beer,  but  buy  beer,  and 
supply  those  who  were  not  bound  by  any  restrictive 
covenants  to  take  beer  from  them  alone.  That,  I  think, 
does  show  what  they  were  intending  to  proride  for— not 
that  they  should  supply  beer  which  they  themselvea 
made,  but  that  they  should  go  on  doing  what  they  were 
then  doing— buying  beer — and  that  they  should  be 
willing  and  able  to  supply  it  of  good  quality  and  at  the 
fair  market  price. 

Then  there  was  a  case  referred  to.  Oaaee,  so 
far  as  they  give  us  a  rule  of  oonstructbn,  are  very 
useful,  bat  it  is  very  seldom,  to  my  mind,  thai 
a  case  on  the  oonstraotion  of  a  particular  document 
tells  ua  much  when  we  oome  to  construe  another 
document,  unless  it  lays  down  some  principle  to 
guide  us.  In  the  case  referred  to  (Doe  d,  Oahmi  ▼• 
Bdd)  there  was  an  action  by  brewers  against  a  pur- 
chaser of  beer  for  a  public-house.  The  brewers  had 
shut  up  the  brewery,  and  though  they  themselTes 
carried  on  the  business  of  brewers,  they  did  not  carry  it 
on  at  the  place  where  the  lessors  had  carried  on  their 
bnsiness  at  the  time  the  lease  was  granted.  The  words 
to  which  reference  was  made  are  theae,  and  I  think  the 
case  tuma  upon  thia  almoat  entirely: — The  parotiaaer 
ehall  *<  take  of  and  from  the  said  John  Phillips  and  Samuel 
liiall,  their  executors,  adminiatratora,  or  assigns,  or  thmr 
euoeesBore  in  their  IcUe  or  preteni  trade  as  hreioere^  all  the 
porter,  ale,"  dbo.  It  is  true  there  was  a  covenant  there  that 
the  covenantors  and  their  aaaigns  should  take  from  the 
covenantees,  their  ezecutora,  adminiatratora,  or  assigns, 
or  their  auooeseors  in  business,  in  those  terms.  Then 
what  followed  t  The  words  **  tbeir  snooessors  in  their 
late  or  present  trade  as  brewers,"  tboogh  not  in  terms 
limitiog  the  aaaigns  ti  those  in  that  poiitfon,  did  afford 
a  clue  to  the  construction.  The  defendant  said  they 
were  no  longer  carrying  on  that  trade,  because,  though 
they  were  carrying  on  the  trade  of  brewers,  they  were 
not  carrying  on  the  trade  of  the  lessors  who  were 
plaintiffs  in  the  suit,  and  the  court  held  that  what  was 
meant  was  carrying  on  the  same  trade^not  merely 
carrying  on  the  trade  of  brewers,  but  carrying  on  the 
trade  which  waa  carried  on  at  that  particular  brewery. 

The  conatmotion  which  I  put  upon  the  covenant  in 
the  preaent  caae  is  governed  by  tbis  particular  daope 
which  occurs  here,  and  which  does  not  occur  in  the 
caae  of  Calvert  v.  Beid,  and  which  throwa  a  different 
construction  and  effect  npon  the  covenant  in  the 
present  case  from  that  which  was  given  to  the  covenant 
by  the  different  words  in  Oalvert  t.  Beid, 

In  my  opinion  it  cannot  t>e  said  In  the  preeent  case  that 
this  was  a  personal  covenant  with  the  particular  landlords 
who  granted  the  lease,  or  that  it  was  impossible  for  the 
benefit  of  it  to  be  conveyed  to  anybody  else.  It  is  not 
like  entering  into  a  contract  with  a  particular  painter 
to  paint  your  picture,  which  would  mean  that  he  could 
not  hand  that  over  to  anybody  else.  That  is  a  contract 
made  with  him  personally,  and  it  muat  not  be  handed 
over  to  anybody  else.  In  my  opinion  this  is  not  a  con- 
tract which  is  incapable  of  being  assigned. 

Then  it  is  said  that  this  covenant  does  not 
run  with  the  land.  I  think  it  doeS'  run  with 
the  land.  That  is  my  opinion,  but  there  are^  other 
points  on  which  this  case  might  be  decided  indepen* 
dently  of  that.  It  is  a  contract  relating  to  the  way  la 
which  the  business  of  the  house  is  to  be  carried  on; 
therefore,  it  is  a  contract  relating  to  the  public-house. 
Just  as  much|  In  my  opinion,  as  a  contract  as  to  the  mode 
in  which  the  oultivation  of  a  particular  bit  of  land  is 
to  t>e  carried  on,  relates  to  the  land.  It  affects  the 
value  of  the  reversion ;  it  affects  the  house ;  and,  in 
my  opinion,  it  is  a  contract  maning  with  the  land.*  I 
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think,  therefoxoy  if  that  ia  so,  that  will  enable  the 
Judgment  to  be  supported,  and  will  enable  the  present 
owner  ol  the  referaion  in  this  ease  to  sue. 

Bat  there  is  another  ground  on  which  I  think  the 
Judgment  might  be  supported.  Here  there  has  been  a 
■ale  by  the  landlord  of  the  goodwill  to  the  plaintifl. 
He  is,  therefore,  entitled  to  sue,  independently  of  the 
question  of  its  running  with  the  land,  so  far  as  by 
assignment  the  landlord  who  entered  into  this  covenant 
oonld  gif  e  him  the  right.  That  being  so,  the  difficulty 
which  existed  in  the  case  before  Hall,  Y.O.,  is  got  rid 
of. 

There  is  no  doubt  that  here  there  is  an  assignment 
of  the  benefit  of  the  cotenant  to  him,  even  if  it  did 
not  pass  by  the  mere  assignment  to  him  of  the  rever- 
sion of  this  public-house.  Then,  in  my  opinion,  as  he  is 
entitled  to  sue  in  respect  of  that,  the  doctrine  of  TvXk  t. 
Moxhayt  properly  applied,  will  enable  him  to  enforce 
that  covenant  as  against  the  defendant — ^that  is  to  say, 
when  the  defendant  obtains  this  public-house  at  a  less 
lent,  as  we  may  assume  he  does  (because  it  was  put 
before  xm  in  the  course  of  the  argument  that  it  might 
affect  the  rental  value  of  the  house),  we  ought  not  to 
allow  him  to  deal  with  that  public-house,  as  against  the 
parson  entitled  to  the  benefit  of  that  covenant,  in  a  way 
inoonsistent  with  the  covenant  by  reason  of  which  he 
got  the  pnbUc-house  at  a  lower  rent.  Therefore,  in  my 
opinion,  on  that  ground,  even  if  this  covenant  did  not 
ran  with  the  land,  the  Judgment  of  the  Tice-Ohancellor 
ii  right. 

But  then  it  is  said— and  that  we  ought  to  consider — 
that  this  court  "has  decided  that  the  doctrine  of  Tulk 
T.  Mcahay  will  not  be  extended,  except  to  restrictive 
oovenanta— that  is,  beyond  the  case  of  a  restrictive 
covenant.  In  Ttdh  v.  Moahay  it  was  not  a  covenant  in 
its  terms  restrictive,  but  it  implied  restriction,  because 
there  was  a  covenant  there  that  the  premises  were  to  be 
need  only  as  an  ornamental  garden.  That  implied  that 
4be  defendant  was  not  to  build  on  it,  which  was  what 
he  was  about  to  do.  What  was  meant  was  this,  we  will 
not  enforce  this  doctrine  where  the  covenants  are 
covenants  which,  if  enforced,  will  compel  the  defendant 
to  pnt  his  hand  into  his  pocket  and  spend  money.  Here 
the  defendant  has  to  have  his  beer— his  very  food.  This 
covenant  will  compel  him  to  buy  it  from  the  plaintiffls. 
But,  even  if  this  weie  a  contract  to  buy  all  beer  from  the 
^^afntiffs,  that  would  involve  a  negative-^that  he  should 
not  buy  his  beer  from  anybody  else,  and  therefore,  in  my 
opinion,  that  would  not  come  within  the  rule  which  we  laid 
down,  I  think,  in  the  case  of  Maywood  ▼.  The  Brum^ 
vdck  Building  Sootdy^  where  there  was  a  contract 
which  would  .involve  the  necessity,  if  it  was  enforced, 
of  the  defendant  putting  his  hand  into  his  pocket — (it 
was  a  company,  but  I  will  assume  they  had  a  pocket 
and  some  money  in  it)— to  do  something  entirely 
leparate  and  collateral.  In  that  case  the  land  was 
granted  in  consideratloB  of  a  covenant  to  build  and 
repair  buildings,  and  that  was  a  covenant  which  the 
oourt  refused  to  enforce,  considering  the  doctrine  of 
Tulk  V.  Mccohay  not  applicable  in  such  a  case. 

In  my  opinion,  both  on  the  ground  that  here  the 
covenant  did  run  with  the  land,  and  also  on  the  ground 
that  the  doctrine  of  TtUh  v.*  Moahay  does  apply,  I  think 
the  order  of  the  YIoe-Oh«nctllor.ls  right. 

LnmiaT,  K  J.— I  agree  with  Mr.  OoUins  in  thinking 
that  this  case  Is  one  of  very  great  importance,  both  to 
brewers  and  also  to  tenants  who  take  *'tied"  houses, 
because  certainly  it  is  rather  a  startling  thing  to  anybody 
to  be  told  that  when  you  have  agreed  to  buy  beer  of  a 
particular  brewer  you  may  find  yourself  bound  to  take 
bad  bear  of  somebody  else's.  Whether  you  are  or  net,  de* 
pends  upon  the  agreement  into  which  you  have  entered. 
13ie  whole  question  hei^  to  my  m|nd,  turns  upon  the 
trae  construction  of  this  agreement,  and  the  only  diiB- 


eulty  that  I  think  serious  is  to  find  oat  whathei  tUi 
agreement  is  or  is  not  assignable— that  is  to  aay,  vhethci 
the  tenant  here  entered  into  an  agreement  with  ceitiiB 
persons  relying  upon  their  akiU  and  peraonal  repntatka 
in  agreeing  to  buy  beer  of  them  and  than  aloae,  oi 
whether  he  did  not  enter  into  a  Tery  much  wider  aoi- 
tract,  agreeing  to  buy  t>eer  from  them  or  pscsoas  ti 
whom  they  might  aasign  their  bueiness  or  the  pabUo- 
house.  That  question,  as  to  whether  it  is  a  panowl 
unaaaignable  contract  or  not,  mnat  be  gathered  from  th« 
Instrument  itself,  baring  regard,  of  ooaise,  to  tin 
position  of  both  partiea. 

The  lease  haa  been  gone  through,  and  I  will  rd«  to 
it  very  ebortly.  The  leaaors  are  described  as  braian— 
there  is  no  reference  to  any  particular  plaoe  of  baiiofla^ 
or  anything  of  that  kind— and  the  leasee  ia  described  m 
a  licensed  rictualler.  Then  there  is  an  ordinarj  Um 
of  a  public-house,  and  then  there  coma  cofeaaati  bj 
the  tenant,  that  he  will  use  and  occupy  the  picadiei 
demised  as  and  for  a  tavern  or  public-house  oalj,  tad 
will  conduct  the  same  so  as  not  to  forfeit  bis  lioeoae-I 
am  reading  it  shortly — and  wUl  keep  open  the  pnadMi 
for  the  sale  of  the  articles  before  mentioned,  wUoh  I 
will  call  ale  and  beer.  Then  there  is  a  covaasat  aboit 
not  getting  ale  or  beer  from  other  people.  How,  Jut 
let  me  aee  whether  thia  leaae  doea  or  does  not  on^ 
any  indication,  either  one  way  or  the  other,  as  to  whste 
the  benefit  of  thia  was  capable  of  being  assigned.  Ths 
▼ery  first  thing  that  one  comes  aeroes  ia  the  Intapwto* 
tion  dauae  which  follows  the  names  of  the  hnveoi 
and  describes  them  as  hereinafter  called  "ths  Ishob 
—including  in  such  term  **  each  of  them  andtheixiiri 
each  and  every  of  their  heirs,  exeeutors,  adadaiitntoi^ 
and  assigns."  Those  words  are  never  foud  ia  whst  sis 
called  personal  contracts*  If  I  were  to  enteristott 
engagement  with  an  artist  to  paint  my  pictma  I  dMvli 
not  put  thoae  worda  ia.  If  he  died  I  should  net  ksM 
it  with  his  executors  to  inish  what  he  had  not  dosa 
Such  words  are  out  of  place  altogether  in  a  eeskMt 
which  is  personal  in  that  sense. 

Now  when  we  come  to  the  ooveaaat  wUsh  isMt 
particularly  reUtes  to  this  matter,  we  find  thst  thi 
lessee  has  agreed  with  hi*  lessors  that  ha  wfll  aflt 
during  the  lease — ^I  am  again  reading  it  shortly— id « 
dispose  of  on  the  premises  any  ale  or  stout  othsr  tb« 
such  as  shall  have  been  hand  fide  purchased  of  tha«id 
lessors,  or  from  them  or  either  of  them  alone  or  )eii4f 
with  any  other  person  or  persons  who  may  b***^ 
become  a  p^urtner  or  partners  with  them  or  eitiMf  « 
them.  That  clause  lets  in  partness.  The  coveasati « 
the  true  construction  of  the  agreement,  does  not  eidsi* 
such  persons  as  these.  It  is  not  that  I  will  oaljtdEi 
beer  from  Olegg  ft  Wright,  but  it  lets  in  the  psrtatt 
Well,  does  it  go  further  f  It  turns  upon  the  coBstnstta 
of  a  very  few  words.  Mr.  CbUine  says  that  by  resioa  ff 
the  introduction  into  this  dense  of  the  wosds  '*iM 
them  or  either  of  them,"  which  occur  also  in  thedn* 
tion  clause,  it  is  tolerably  apparent  that  the  defloitlM  m 
departed  from.  I  thought  at  first  sight  that  thsievtf 
a  great  deal  in  favour  of  that  constrnotion,  bat  wh« 
you  come  to  see  what  the  whole  clause  is,  it  apptf>  ^ 
me  that  you  cannot  put  that  limited  oonstnste  ^^ 
it,  and  the  true  conatmotion  to  put  upon  it  ii  ths 
which  interprets  'MeasiMs"  in  the  sense  in  ^^^^ 
oocun  everywhere*  That  being  the  case,  I  tiiiBk  w* 
can  be  no  reasonable  donbt  that  this  oontraet  is  »*^ 
personal  and  unassignable  contract.  Aceoidhi^T^ 
question  then  arises  whether  it  has  been  aarfgned  ta  w 
Gain.  Well,  the  answer  to  that  is  ea^  sooogb.  ui- 
questionaUy  it  has.  If  it  is  capable  of  being  i 
it  has  been  asrigned.  It  has  been  assigned  nni 
ably  and  without  any  controversy  in  eqoity  ^L^ 
agreement  by  the  biewenvitii  re^  to  the  ssls  of  W^ 
business,  which  of  course  inohides  the  benefit  of  »• 
goodwill,    and  inasmuch    as   the  pnrohassc  sad  bv 
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liialgnors  are  both  soipg,  I  tee  no  answer  whateTex  to 
fhia  action  npon  that  groand. 

,  It  has  alao  been  said  that  it  is  aasigned  to  Mr.  Gain  bj 
meaiU  of  his  being  an  assignee  of  the  reyersion  in  the 
lease.  That  raises  a  technical  question,  whloh,  stated 
in  legal  language  amounts  to  this  —  Whether  the 
benefit  of  this  covenant  runs  with  the  land  P  We  hare 
hieard  the  authorities  discussed  by  Mr.  OoUios,  who  has 
studied  this  branch  of  the  law  probably  more  oarefull/ 
Chan  anybody  lining,  and  he  has  not  persuaded  me,  I 
eonfesB,  that  this  is  a  ootenant  which  does  not  run  with 
the  land.  I  rather  think  it  does.  If  yon  look  at  the 
authorities  which  he  has  cited,  and  look  at  them  oare- 
luUy,  this  does,  in  lawyer's  language,  so  *'  touch  and 
ooncem  "  the  demise  as  to  **  run  with "  it  at  common 
law.  But  whether  that  ii  lo  or  not  it  appears  to  me 
that  it  is  absolutely  no  answer  with  regard  to  that 
covenant,  the  benefit  of  which  has  been  expressly 
assigned  to  Mr.  Oslo,  and  Mr.  Oain  is  therefore  entitled 
to  it. 

Then  comes  a  question  as  to  whether  this  ooTcnant  is 
one  which  can  be  enforced  in  equity,  haying  regard  to 
tiie  doctrine  relating  to  specific  performance  and  iujunc- 
tiotts.  Mr.  Gollins  has  suggested  that  although  this 
eoTcnant  is  negatife  in  point  of  form,  it  is  aj&rmatiye  in 
substance,  and  that  an  injunction,  therefore,  ought  not 
to  be  granted.  But  when  you  look  at  the  whole  of  this 
]|ease  you  find  that  the  ooyenant  which  he  suggests  is 
afflrmatif  e  really  involves  a  negative  element  in  it.  If 
yon  take  into  consideration  the  ooyenant  to  keep  open 
this  place  as  a  public-house  and  to  sell  beer  there,  yon 
tannot  treat  the  ooyenant  that  follows  as  an  afllrmatiye 
coyenant  to  buy  beer  of  the  lessors,  but  you  must  put  in 
^  and  of  the  lessors  ezdusiyely.*'  If  yon  get  that,  yon 
get  a  negative  portion  of  the  coyenant,  which  can  be 
properly  enforced  consistently  with  the  doctrine  appHo- 
ible  to  cases  of  this  kind ;  and  therefore,  whether  yon 
regard  it  as  an  aiBrmatiye  coyenant  with  a  negatiye 
etonent  in  it,  or  whether  yon  regard  it  as  split  np,  as 
it  is  here,  into  these  two  parts,  partly  alfirmatiye  and 
l^artly  negative,  that  negative  part  can  be  properly 
enforced. 

For  these  reasons  it  appears  to  me  that  the  decision  is 
xight,  and  the  appeal  must  be  dismissed,  with  costs. 

Lopia,  L.J.— The  question  in  this  case  is  on  the  con- 
«tenction  of  the  covenant.  In  the  definition  clause  the 
word  **  lessors  "  faieludes  assigns.  It  is  contended,  with 
f  egard  to  this  partlcnlar  covenant^  that  by  the  words 
lollDwing  "Isssora"  in  the  covenant— I  mean  those 
words  '*  from  them  or  either  of  them  alone  or  Jointly 
with  any  other  person  or  persons  who  may  hereafter 
become  a  partner  or  partners  with  them  or  either  of 
tiiem  " — being  used,  it  was  intended  that  the  operation 
td  the  definition  clause  was  to  be  excluded,  and  that  the 
ooyenant  must  be  dealt  with  entirely  i^art  from  the 
definition  daose.  I  cannot  adopt  that  view.  I  am 
bound  to  say  that  at  first  I  was  somewhat  taken  with  it, 
■but  on  consideration  I  think  it  cannot  be  maintained. 
It  appears  to  me  that  the  words,  to  which  I  haye  alluded, 
foUowiog  ''lessors,"  were  introduced  merely  to  cover 
the  case  of  any  partnership  between  the  lessors  and 
third  partiee,  or  their  assigns  and  third  parties -^not 
«nly  the  assigns  of  the  brewery  with  which  the  covenao* 
teee  were  then  concerned,  but  any  assigns,  provided 
only  that  they  or  he  should  at  such  time  deal  in  or  vend 
•noh  liquors  as  aforesaid,  and  shoald  be  willing  to  supply 
the  same  to  the  said  lessee  of  good  quality  and  at  a  fair 
«nrrent  price.  The  covenant,  therefore,  in  my  opiniout 
4»iuiot  be  said  to  be  a  personal  coyenant. 

But  then  a  question  is  raised  as  to  whether  the  benefit 
of  this  covenant  mns  with  the  reversion.  It  was  con- 
ts&ded  by  Mr.  Collins  that  it  did  not  run  with  the  re- 
ytrsion,  and  that  it  was  purely  oollatera).  The  benefit, 
to  mu  with  the  reversloni  mnst  "  touch  or  concern  "  the 


demised  premises.  Kow  does  this  covenant  touch  or 
concern  the  demised  premises  P  It  relates  to  the  mode 
of  enjoyment  of  a  public-house.  The  thing  demised  is  a 
public-house,  and  the  covenant  compels  the  covenantor 
to  buy  the  beer  of  the  covenantee  and  his  assigns.  In 
my  opinion  it  tenches  and  concerns  the  demised  pre- 
mises: it  affects  the  mode  of  enjoyment  of  the  pro- 
mises, and,  therefore,  it  runs  with  the  reversion. 

I  entirely  agree  with  what  has  been  said  with  regard 
to  the  application  of  the  case  of  Tutk  y.  IfotBAoy,  and  I 
think  this  appeal  should  be  dismissed. 

Appeal  dinniiied. 

Solicitors,  Barildi  Jb  Berry ^  Liverpool ;  FiM^  BoMif 
A  Oo.^  for  MiUer^  Fed,  Bugha^  A  Oo^  liverpool. 


Fnm  Q.  B.  Dly.  [and  ) 

Q^  B.  D.  (Denman  and  V 

Wills,  JJ.)]         j 

Dxvaa  v.  Asms^  &  Oo< 


Feb.  ^  IS;  Maioh  10. 


(«.) 


jPra^ice^A4fti0t^  ogaiimit^firm'^SerfHw  0/  tori^  en  p»9m 
fsAo  d$ni$9  that  ke  u  »  paHnmr'^Penon  hewing  tk$ 
control  or  managoount  ^  the  partnership  ^twines^**. 
Qmditiomd  appearamee — Bight  to  dtf§nd-^Ord.  9,  r. 
6— {?r<;.  12,  rr.  16,  l^^Ord.  42,  r.  10. 

Jn  an  action  againet  a  firm  the  writ  ntu  served  vpen 
B*  at  hi§  residence^  where  some  of  the  partnership  huiness 
was  ordlnarUg  carried  on.  B,  was  not  informed  in  what 
eapaettg  he'wae  served^  whether  as  a  partner  in  the  firm 
or  under  ord,  9,  r.  6,  as  tf  *^  person  having  at  the  time  of 
service  the  control  or  management  of  the  partnership 
husinese  **  cttthe  place  where  the  seroiee  was  effected. 

Held,  hg  the  Diviskmal  Court,  that  B,  was  entiUed  to 
dkrp/ato  hotih  the  omtmnt  claimed  and  the  facto/ his  being 
a  partner,  and  that,  therefore,  vnless  the  plaintiff  wouik 
giie  an  nndertahing  not  to  applg  nnder  ord.  43,  r.  10,  for 
leave  to  iseue  etsecution  against  him  as  a  partner,  he  mi^ghi 
enter  a  conditional  appearance,  at  the  same  time  denging 
that  he  was  a  partner,  sueh  conditional  appearance  ta 
stand  until  an  issue  directed  as  to  hh  being  a  partner  or 
not  had  been  decided. 

Held,  by  the  Court  of  Appeal  {^everting  the  decision  sf 
the  Divisional  Court),  that  there  was  no  power  to  order 
sueh  a  conditional  appearance. 

Appeal  by  the  plaintiffs  from  the  decision  of  Fields  J., 
in  chambers,  allowing  an  unconditional  appearance  to  ba 
entered  in  this  action  for  Ferdinand  Bath.  The  ouNXun- 
stancea  of  the  case^  and  the  conclusions  which  the  court 
drew  from  the  affidavits  on  both  sides,  are  sufficiently 
stated  in  the  judgment  of  WUla»  J. 

Lawson  Walton,  for  the  appellants. — ^The  respondent 
has  no  locus  standi.  He  has  not  been  sued  either  as  » 
partner,or  otherwise,  and  he  is  not,entltled  to  appear.an^ . 
delay  us  in  getting  judgment  against  the  true  defend- 
ants. We  have  a  right  to  get  our  judgment  against 
Andi6  &  Ca,  and  afterwards,  if  we  are  so  advised,  to 
prooeed  against  Bath  as  a  partner  under  ord.  42,  r.  10  ; 
he  will  then  haye  an  opportunity  of  disputing  his  lia- 
bility. The  seryioe  was  a  good  one  against  Andr^  k  Co. 
under  ord.  9,  r.  6. 

TcrreU,fot  the  respondent  Bath.— Bath  has  a  right 
to  appear.  If  the  plaintiffs  are  aUowed  to  get  judgment 
they  may  say  that  he  was  sued  as  a  partner  in  the  name 
of  the  firm,  and  was  served  as  a  partner  (ord.  12,  rr.  15^ 
16),  and  they  could  then  levy  execution  on  his  gooda. 
Bven  if  they  have  to  prooeed  under  ord.  42,  r.  10,  Bath 

(a.)  Beported  by  A.  P.  PnncBVAL  Kbxp   and    T.  B. 
OoLQUHOUN  Dill,  Bsq*.,  Barristers-at-Law, 
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might  bo  hold  to  be  a  partner,  and  woald  then  bo  too 
late  to  diapntotho  amoant  of  the  olaim,  jodgment  hajlng 
been  signed  against  the  firm  in  hia  abeenoe. 


Walton  replied. 


Our,  adff,  vnU* 


Feb.  12.— Wills,  J.,  delivered  the  jndgment  of  the 
OOUBT.— lu  this  oaae  W.  H.  DaTies,  trading  as  W.  H. 
BaTies  &  Co.,  snee  a  firm  of  the  name  of  AncU4  &  Co.  for 
»  balanioe  of  aoooant  in  respeot  of  goods  supplied  to  that 
firm  from  Ootober,  1888,  to  March,  1889.  The  writ  is 
addressed  to  Andr€  k  Go.,  of  8,  Bibblesdale-plaoe, 
Homsey,  and  it  bears  an  indorsement  dated  the  2nd  of 
November,  1889,  in  the  following  terms :— <*  This  writ 
was  served  at  8|  Bibbleedale-road,  Homsey,  on  the  de- 
fendants by  leaving  the.same  with  a  person  in  charge  of 
the  business  on  Friday,  Ist  November,  1889.  (Signed) 
F.  Bydkbt  Sbablb."  The  memorandum  oontalns  a  oon- 
tradiotion  in  terms,  and  no  doubt  the  writ  was  really 
served  by  leaving  a  copy  at  8,  Bibbleedale-plaoe.  On 
the  8th  of  November,  leave  having  been  obtained  from  a 
master,  an  appearance  was  entered  in  these  words: 
"Snter  a  conditional  appearanoe  for  Ferdinand  Bath, 
having  been  served  as  a  partner,  but  who  denies  that  he 
fit  a  partner,  in  the  defendant  firm  of  Andr6  ft  Oo. 
(Signed)  Vallakob  ft  Co.,  solioitors  for  the  said  Ferdi- 
nand Bath.*'  A  summons  was  heard  by  Field,  J.,  on  the 
4th  of  December  to  strike  out  this  appearance.  No  aifi. 
davite  appear  to  have  been  used  on  this  ocoasion,  and 
the  learned  judge  made  the  fdUowing  order :— That  the 
appearanoe  entered  by  Ferdinand  Bath  be  amended  by 
stiihingout  the. word  *'  oonditional "  and  the  words  '*  but 
who  denies  that  he  is  a  partner  in  the  firm  of  Andr^ft 
Co."  On  the  same  4th  of  December  Ferdinand  Bath 
delivered  a  stetement  of  defence  headed  <'  Between  W.  H. 
Davies  ft  Co.  and  Ferdinand  Bath,  sued  as  Andr6  ft  Co.,*' 
isk  which  he  denied  that  be  ever  carried  on  business  as 
Andi^  ft  Co.,  or  was  a  partner  in  that  firm,  or  bought  the 
goods  or  any  of  them,  or  had  any  of  the  transaotions 
mentioned  in. the  stetement  of  claim  indorsed  on  the 
writ.  Notice  of  appeal  was  giten  on  behalf  of  the 
plaintifh,  asking  that  the  said  order  should  be  reversed 
or  varied,  and  that  the  said  appearance  might  be  struck 
out.  On  the  hearing  of  this  appeal  before  ns  three  aifi- 
davite  were  used.  [His  lordabip  then  referred  at  length 
to  these  aifidavite,  and  oontinued  :— ]  From  these  afll- 
davite  we  oondude  that  the  writ  was  served  on  Bath 
without  any  definite  information  to  him  in  what  capadtj 
he  was  served,  and  that  the  indorsement  was  made  after 
the  copy  writ  left  with  Bath  and  returned  by  him  had 
reached  the  plalntiiPs  solicitors.  We  also  oondude  that 
at  the  time  of  the  service  of  the  writ  Andri  ft  Co.  had 
oeased  to  carry  on  business  in  Piccadilly ;  that  some  bus!- 
nessi  at  least,  was  being  done  from  8,  Bibbleedale-plaoe, 
though  it  might  be  a  private  house;  and  that  the  plaintiff 
iiad  reason,  in  the  conduct  of  Bath,  for  believing  that 
Bath  was  either  a  partner  in  Andr6  ft  Co.  or  their  agent; 
that  the  circumstences  bring  the  servloe  within  the  terms 
of  ord.  9,  r.  6,  as  being  <*  ei^er  upon  one  of  the  partners 
or  at  the  prindpal  (dace  within  the  jurisdiction  of  the 
business  of  the  partnership  upon  any  person  having  at 
the  time  of  the  service  the  control  or  management  of  the 
partnership  there  ";  and  that  the  service  was  a  good  ser- 
vice upon  Andr6  ft  Co.  We  think  also  that,  although  Bath 
had  no  means,  at  the  time  when  he  entmd  the  appear- 
aaoe^  of  knowing  in  what  capadtj  he  was  served,  the 
aervloe  must  be  treated^  nntil  and  unless  it  is  esteblished 
tliat  he  is  a  partner,  as  having  been  made  upon  him  as 
having  the  control  of  the  partnership  business.  We  pass 
to  the  oonaequenoee  of  such  service. 

By  ofd.  12,  r.  15,  **  where  persons  are  sued  as 
partners  in  the  name  of  their  firm  th^  shall  appear 
individually  in  their  own  names,  but  all  subsequent 
proceedings  shall  neverthdess  continue  in  the  name 
of  the  firm."    By  ord.  12,  r,  16,  **  where  any  perKm 


carrying  on  business  in  the  name  of  a  firm  ippimfly 
oondsting  of  more  than  one  person  sbsll  be  loelin  the 
name  of  the  firm  he  shall  appear  in  his  own  niois,  bat 
all  subsequent  proceedings  shall  neverthelflaB  omtinw 
in  the  name  of  the  firm."  Any  person,  therafon^  ite 
appears  unoonditionally  to  a  writ  addressed  to  a  Iqi 
admits  that  either  he  is  <<  sued  as  a  partner,**  or  thsk*k 
is  carrying  on  business  in  the  name  "  of  tiie  flm  m^ 
whereas,  in  the  present  oase,  he  is  not  teld  by  thspUa- 
tifl  that  he  is  sued  as  a  partner.  To  appear  as  apanps 
sued  as  a  partner  is  to  confess  that  he  is  a  pvtDsr. 
Therefore,  under  ord.  12,  r.  15,  in  droumstanoM  like  tlis 
present,  and  under  rule  16  in  any  esse,  no  mtnota 
appear  at  all,  if  he  appear  unoonditionally,  witknt 
admitting  he  is  a  partner.  If  he  Is  wil^  to  ^ 
that,  he  can  then  defend  the  action,  and  may  di^ste  As 
debt  in  whole  or  in  part,  and  judgment  will  go  igiimt 
the  firm  for  the  amount,  if  any,  reiaUy  doe.  Bnostios 
may  then  go  against  tiie  person  who  hss  so  ippeind 
under  ord.  42,  r.  10.  If,  agiain,  a  person  who  hai  beea 
served  with  the  writ,  and  served  as  a  parteer,  appesnia 
hia  own  name,  he  can  dispute  the  fact  d  pactawUp 
as  wdl  as  the  amount  of  the  debt;  and  the  latter  put 
of  ord.  42,  r.  10,  seems  to  be  expressly  fnmdtoBMet 
such  a  case.  He  will  have  been  adjud^  a  paitaflE  if 
the  verdict  goes  against  him  upon  this  point,  asd  he  viS 
have  had  the  opportunity  of  contesting  the  debt,  and  jai- 
tice  will  be  done.  And  so,  again,  if  a  penon  lo  aarrd 
fail  to  appear,  judgment  will  properly  go  agalaik  Urn. 
He  has  been  aerved  as  a  partner,  and  has  had  nodsebgtt 
of  the  amount  alleged  to  be  due,  and  d  the  aUegafeua 
that  he  ia  a  partner.  If  he  chooses  to  contest  neite 
point,  execution  rightly  goes  against  him.  But  if  be  ii 
not  served  as  a  partner  he  is  in  this  podtion— if  beeoMi 
forward  and  appears  he  treate  himsdf  as  being eodsia 
partner,  which  is  equivalent  to  admitting  thst  be  ii 
one  I  if  he  does  not  make  this  admistion  be  bai 
no  right  to  appear  at  all ;  and  even  if  he  ta 
make  the  admisdon  it  is  doubtful  wbetber  be 
falls  within  the  rules  we  have  dted,  Inasmoob  ai  be 
has  not  been  sued  in  that  capadty.  Not  being  satiUd 
to  appear,  he  oannot  prevent  judgment  going  sgaioittbe 
firm  by  ddault  for  the  full  amount  oldmed,  asd  tbts 
when  the  plaintiff,  under  ord.  49,  r.  10,  aUegee  that  be 
Is  a  partner,  although  not  served  or  sued  as  one,  be  h 
too  late  to  dispute  the  amount  of  the  jndgmsst.  He 
may  have  the  question  of  UabiUtj  tried,  but  not  tbatflf 
the  amount,  and  the  penalty  of  having  failed  to  sdait  it 
the  outset  that  he  is  a  partner  is  that  he  miybavili 
pay  a  debt  never  due  at  all,  or  whleh  was  really  far  I** 
than  the  amoant  of  the  judgment.  This  might  be  iD 
very  wdl  if  all  persons  who  deny  that  they  sie  psrtsw 
where  they  really  are  partners  were  dishoaertk  tb0^ 
even  then  the  inflfotion  of  sudi  a  penalty  woeU  sotbe 
ocmdstent  with  the  wide  Uberty  given  to  adefaadtftB 
aU  ordinary  cases  to  deny  the  case  of  the  plsiatiiL 

But  there  are  no  more  difficult  questions  d  lart  •*" 
law  than  those  which  oooadonally  arise  as  to  tbe  iMtfll 
partnership,  witness  the  weU-knowa  ease  ol  Om  f' 
meknuM,  8  W.  B.  764,  8  H.  L.  Css.  S68.  l> 
csnnot  be  right  that  a  person  against  v^**  * 
plaintiff  may  ultimatdy  daim  on  the  soon  of  » 
being  a  partner  in  the  firm  sued  oan  bs  beeri  to 
dispute  the  amount  of  the  daim  only  on  the  t— J^ 
admitting  his  partnerdiip,  or  to  dispute  his  partaeniiip 
only  on  the  terms  of  being  shut  out  from  qssitiae^ 
the  amount.  It  is  quite  dear  from  what  paessd  en  vs 
argument  before  us  that  the  plaintiff  has  no  Botiflaji 
rdeasing  Bath  from  personal  liabilily,  and  that,  shhoeii 
he  objeoto  to  the  interpodtlon  of  Bath  topiefn*» 
from  getting  judgment  by  default  against  Andrd  k(^ 


reserves  the  right  of  prooeeding  sfainsl  hiiB,iadK 
.  42,  r.  10,  by  way  of  exeontkm,  and  he  ^f*^""^^ 


he 

in  a  podtion  to  call  upon  Bath,  as  soon  as  ji   _ 
dgned,  to  disoharge,  as  a  partner,  a  daim  whleh  he  as* 
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BV>  ^^  ought  not  to  be  allowed  to  oontert»  beoMue  the 
piafatlff  ie  noi  suing  him  as  a  partner. 

We  think  the  dilemma  is  one  oalling  lor  the  attention 
of  the  Bnle  Committee. 

Whatieems  needed  in  the  waj  of  alteration  is  that 
when  lea? e  to  issne  ezeoation  is  sooght  onder  ord.  42,  r. 
10,  the  JQdge  should  be  able  to  grant  to  the  person 
■OBght  to  be  affeoted  npon  snoh  terms  (if  any)  as  he 
■haU  think  fit»  leaTO  to  dispute  the  ohOm  as  well  as  the 
fMt  of  partnership.  Bat  in  the  meantime  tbe  rules 
stand  as  they  are,  and  we  must  endeaTOur  to  preTent  in* 
jnstiee  being  done.  If,  notwithstanding  appearanoes, 
whioh  are  against  him  upon  this  pointy  Bath  really 
known  nothing  of  the  tiansaotions  in  zespeot  of  whioh 
tide  aetion  is  brought,  he  ought  to  be  allowed  to  dispute 
both  the  partnership  and  the  existenoe  or  amount  of  the 
alleged  debt.  Whether  or  not  the  allegation  that  he  is 
unoonneoted  with  the  firm  is  true,  is  a  question  whioh 
eannot  be  tettled  npon  the  aifidaTito.  On  the  other 
hand,  if  the  plaintiff  does  not  seek  to  hold  Bath  liable  as 
a  member  of  the  firm,  there  is  no  reason  why  Bath 
should  interfere  with  the  right  of  the  plaintiff  to  baTe 
judgment  against  the  firm.  If,  therefore,  the  plaintifl  ia 
willing  to  undertake  that  he  will  not  seek  to  issue  exeon- 
tion  ngainst  Bath  as  being  a  member  of  the  firm,  the 
appenianoe  will  be  struok  out  and  the  plaintifl  may  sign 
judgment  against  the  firm.  In  that  oase  we  think  Bath 
ought  to  haTe  his  ooeto  of  this  applioation.  If  the 
plidatiff  is  not  prepaied  to  giro  tbe  undertaking,  we  see 
no  omunse  bnt  to  restore  the  oonditiooal  appearanoe  with 
a  modifloation  of  its  terms,  and  to  direot  an  imue  as  to 
the  queetion  of  partnership.  The  form  of  the  oondi- 
tional  appearanoe  being :  '*  Enter  a  oonditional  appear- 
anoe for  Ferdinand  Bath,  who,  unless  the  plaintifl  will 
mdertake  not  to  seek  to  hold  him  liable  as  a  partner  in 
the  firm  of.  Andr4  k  Co.,  desires  to  appear  though  deny- 
ing that  he  is  a  partner  or  that  he  oarxied  on  businesa 
under  the  name  of  Andr6  k  Oo."  If  in  the  result  Bath 
should  be  found  to  be  a  partner  the  oonditional  appear- 
anoe wHI  be  struok  out  and  he  wiU  have  leave  to  appear 
as  a  partner.  If  he  should  be  found  to  be  not  a  partner 
then  the  appearanoe  will  be  struok  out  and  the  plaintifl 
win  httve  judgment  against  Andr4  Ie  Go.  It  may  be  that 
tfafa  Is  aa  extension  of  the  procedure  hj  way  ci  oondi- 
ttonal  appearance.  If  it  be  so,  bowerer,  it  is  one 
xendsnd  neoessaiy  in  the  peonliar  oiroumstanoes  of  this 
oase  by  the  impossibility  under  the  rules  of  doing  justice. 
The  statement  of  defenoe  is  olsarly  wrong  and  must  be 
stmok  out,  Bath  has  no  right  to  alter  the  titie  of  the 
aotioa.  The  proceedings  under  the  rules  must  be  oon- 
tinned  In  the  name  of  Andr4  It  Cki.  as  defendante^  and 
the  statement  that  he  is  not  a  partner  ie  nihil  ad  rem^  he 
not  haTlng  been  served  as  a  partner.  It  was  oljected  on 
bshalf  of  Bath  that  when  judgment  is  obtained  against 
the  fllrm  of  Andr<  k  Oo.  he  mighty  under  ord.  42,  r.  10, 
haEve  an  execution  levied  on  the  property  In  hts  house  as 
partnenhip  proper^.  Tbia  is  an  inoonvenience  that 
might  happen  to  any  person.  The  sherifl  may  make  a 
mistaka  in  respeot  of  anyone's  property,  and  Bath  has  no 
dsim  npon  this  score  to  any  special  consideration. 

The  plaintiifs  appealed. 

(Uek,  q.C^  and  A.  D.  MaoUntn,  for  the  plaintiffs.— 
Then  is  no  power  under  the  rules  to  order  snoh  a  condi- 
tional appearanoe. 

IhiJb,  in  Bath. — ^This  form  of  appearanoe  was  sane- 
tinned  hj  a  master  in  (^m  v.  JPa^nter^  a  oase  whioh  is 
■ot  repotted,  bat  ia  referred  to  in  the  Annual  Practice, 
1888-9,  p.  231. 

Lord  Ebhbb,  M.B.— In  this  oase  the  writ  was  Issued 
against  a  firm,  and  was  served,  in  point  of  fact,  on  the 
man  Bath.  If  it  was  served  upon  him  as  a  partner  it 
wae  hia  duty  to  appear  unconditionally  to  the  writ,  and  he 


would  then  be  able  to  set  up  as  a  defence  that  the  firm 
owed  nothing  and  that  he  was  not  a  partner.  If  it  was 
served  npon  him  as  a  partner  and  he  did  not  appear  to  it, 
judgment  would  go  against  the  firm,  and  he  would  be 
shut  out  from  d^endiiDg  the  action,  and  could  not  say 
that  he  was  not  a  partner.  Therefme,  if  in  this  case 
Bath  was  served  as  a  partner  he  ought  to  have  appeared, 
but  he  did  not  do  so,  he  only  entered  what  he  called  a 
conditional  appearance.  In  my  opinion  no  such  oondi- 
tional appearanoe  is  possible  und^  the  rules.  If,  how- 
ever, we  strike  out  that  appearance  altogether  there  is  a 
dilBeulty,  beoanse  if  he  was  served  as  a  partner  he  has 
not  appeared,  and  therefore  he  cannot  say  that  he  is  not 
a  partner.  I  think,  therefore,  it  is  better  to  assume  that 
ha  was  not  served  as  a  partner,  but  as  the  person  having 
at  the  time  the  control  or  management  of  the  partner- 
diip  busines  under  ord.  9,  r.  6— as  the  figure-head,  that 
is  to  say,  of  the  busineBs.  Then,  if  he  was  a  partner,  he 
was  bound  to  appear  to  the  writ  if  he  wished  to  defend 
the  action,  bnt  if  he  waa  not,  there  was  no  need  for  him 
to  appear.  There  is  no  rule  allowing  him  to  appear 
conditionally.  He  must  make  up  his  mind  whether  he 
was  a  partner  or  not  and  act  accordingly.  If  there  is  no 
appearance  to  the  writ,  then  judgment  goes  by  default 
against  the  firm.  That  will  not  hurt  him  if  he  is  not  a 
partner.  In  order  that  exeoution  should  be  issued 
against  him  it  is  necessary  for  the  plaintiff,  who  has  got 
a  judgment  against  the  firm,  to  show  that  he  is  a  part- 
ner.   That  is  the  result  of  ord.  42,  r.  10. 

Wnis,  J.,  appears  to  have  seen  a  difficulty  in  the  posi- 
tion. He  thinks  that  a  man  may  not  always  know 
whether  he  is  a  partner  or  not.  It  is  difficult  to  my  mind 
to  conceive  a  man  of  business  in  such  a  position,  and 
can,  I  think,  only  be  of  rare  occurrence.  Wills,  J., 
appears  to  think  that  the  rules  work  an  injustice.  Bven 
if  they  do,  we  must  not  amend  that  injustice  by  evolving, 
as  he  has  done,  out  of  our  own  heads  a  rule  whioh  does 
not  exist.  If  the  rules  work  an  injustice  they  ought  to 
be  altered,  but  that  must  be  done  by  the  Bule  Oommittee, 
and  not  by  the  conrto. 

I  think,  therefore,  that  Wills,  J.,  in  his  anxious  desire 
to  do  justice,  has  taken  to  himself  the  functions  of  the 
Bule  Committee,  and  that  his  judgment  cannot  be  np« 
held.  When  the  matter  comes  before  the  Bule  Com- 
mittee I  will  consider  it,  but  I  am  not  yet  prepared  to 
say  that  I  will  give  my  support  to  his  proposition. 

The  effect  of  our  decision  is,  therefore,  to  strike  out 
Bath's  appearance  altogether,  but  we  will  allow  him  two 
dv>  in  which  to  enter  an  ordinary  unconditional  appear- 
ance to  the  writ  if  he  think  well  to  do  so. 

Fbt,  IbJ. — I  am  of  the  same  opinion.  I  think  that 
there  can  be  no  doubt  that  the  oourte  have  an  faiherent 
power  to  mould  the  practice  to  meet  the  exigencies  of 
particular  cases,  but  in  this  case  the  learned  judge  has 
gone  much  further  than  that,  further  than.  I  think,  the 
case  reqniref ,  and  has  invented  a  new  rule  altogether. 
He  appears  to  think  that  there  may  be  people  who  do 
not  Imow  whether  they  are  partners  or  not  in  a  firm.  I 
confess  that  I  have  very  littie  qrmpathy  with  snoh  people 
if  snoh  there  be.  People  onght  to  know  their  own  posi- 
tions and  their  own  righte  and  liabilities.  The  rules 
contemplate  judgment  being  given  against  a  firm,  and 
execution  on  that  judgment  going  agidnst  a  particular 
person,  but  execution  will  not  be  aUowed  to  issue  against 
him  unless  he  is  a  partner  in  the  firm  or  the  gooda 
against  which  the  exeoution  issuee  are  partnership  goods. 
Unless  this  is  so  execution  cannot  imue  except  after  an 
applioation  for  leave,  whioh  may,  of  course,  be  opposed. 
If,  therefore,  in  this  case  Bath  was  not  a  partner  there 
was  no  need  for  him  to  appear,  and  he  had  no  interest 
in  the  judgment  against  the  firm.  If  he  was  a  partner, 
he  should  appear  unconditionally  to  the  writ.  I  think, 
therefore,  that  Wilis,  J.,  was  wrong,  and  that  the  time 
for  trying  the  issue  whether  Bath  was  a  partner  or  not 
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it  not  now,  bQt  after  the  jodgnent  on  the  ^ypliesttoa  to 
ittne  ezeention  against  him« 

Jgpeal  aUowed, 

Solioiton  for  the  plaintifEe,  Lea/rtydy  Jamei^  d  MUUr* 

SoUoitors  for  Bath,  Vttllanee  #  Cb. 


f^tgj^  Ototttt  of  S^fStitt. 


Cban.  Bkr.  1 
Kay,  J.    I 


March  7. 


£$  re  'KszEBSSEis  &  Co.'s  T&lde-Mabk.  (a.) 
U^de-'inarh'-BegiitraUon--'** InvmM   towd** — Word 

and  Trade-Marhi  Ad,  1888  (61  4  5S  Vict.  «.  60), «; 
10,  iuh'ieeUfm  1  (d)  (e). 

The  werd  **  SaUnine,"  when  applied  to  etareh  and 
<47ier  arUeUa  which  give  a  gheey  ewrface^  ie  deecripiive 
of  the  effect  produoed  hy  $uch  artkleBp  and  ie  not  eapMe 
of  regidraiion  ae  a  trade-mark  under  eection  10,  euh^ 
eedion  1,  of  the  Patentef  DtHgne^  and  Trade-Marhe  Act, 
1888. 

Semble,  the  word  "  Baiinine,*'  heing  formed  from  a 
wi^'known  word  hy  (he  addition  of  a  terminaUon  well 
known  in  many  other  worde,  ie  not  an  *'  invented  word  ^ 
within  eedion  10,  eulHeedion  1  (d),  of  the  above  Ad, 

Mpiion. 

On  the  20th  of  November,  1886,  Hesm.  Meyerstein  ft 
Oo.  applied  for  the  regbtration  of  the  word  *'  Satinine  " 
in  claaaes  47  and  48,  which  oomprfee,  amongstoth'ergoode, 
aoap,  fltarcb,  blue,  and  other  preparationa  for  laundry 
porpoiee,  and  perfumery. 

The  applioatione  were  held  o?er  by  the  oomptroUer 
in  Tiew  of  farther  legislation  with  reference  to  word 
marks ;  and  after  the  passing  of  the  Patents^  Designs, 
and  Trade-Marks  Aot,  1888,  the  oomptroUer  refused 
to  register  the  mark. 

On  the  20th  of  April,  1889,  Messrs.  Meyerstcin  ft  Oo. 
made  a  new  application  under  the  Aot  of  18^8  for 
registration  of  the  word  **  Satinine,''  which  was  refused 
by  the  comptroller  on  the  ground  that  the  word  did 
not  consist  of  any  of  the  essential  particulars  required 
by  the  Aot. 

The  applicants  appealed  to  the  Board  of  Trade,  who 
referred  the  question  to  the  court. 

The  comptroller  stated  that  his  reasons  for  refusing 
registration  were  that  '* Satinine''  was  not  an 
indented  word  within  the  meaning  of  section  10, 
snb-seetlon  1  (d),  of  the  Act  of  1888,  but  merely 
the  well  •  known  word  eatln,  with  the  common 
eulBx  "ine"  added  so  as  to  form  an  adjective 
equivalent  to  the  adjective  *<  satiny,"  and  that 
it  bad  reference  to  the  character  or  quality  of  the 
goods  or  some  of  the  goods  in  classes  47  and  48.  He  also 
stated  that  the  words  **  Satin  Glaao"  formed  part  of  a 
trade<Tmark  already  registered  for  laundry  starch. 

B.  W.  Wallace,  for  the  appUoants.^The  word  "  Sati- 
nine '^  is  an  invented  word,  since  it  does  not  appear  in 
any  diotlonary.  It  is  not  necessary  that  there  should 
be  such  invention  in  a  trade-^mark  as  is  required  by  the 
patent  law  in  order  to  support  a  patent.  The  word 
is  not  descriptive  of  the  goods  to  which  it  is  to  be 
applied. 

Sir  22.*  E,  Weheter,  A.G,y  and  Ingle  Joyce,  tit  the 
comptroller^  were  not  called  upon. 

(a.)  Beported  by  Jambs  H.  Bakbwill,  Esq.,  Barrister- 
at-Law. 


Sat,  J.— This  Is  ar  word  whtoh  deaorfbee  the  qwUly 
of  the  goods  to  which  it  is  to  be  applied.  Thsnii, 
moreover,  very  little  invention  in  It ;  the  invenlloa  con* 
sists  merely  in  adding  a  termination,  well  kneva  hi 
many  other  words,  to  a  welt-known  wovd.  The  void 
p#opoBed  to  be  registered  is  to  be  used  fer  stvel, 
amongst  ottier  goods ;  starch  gives  a  glossy  appesmsi 
to  linen^  and  it  wontd  be  a  goodquaUty  of  statsh  Art 
it  gave  a  glossy  snrfaoe.  The  comptroller  stsftes  tkit 
the  worda  "  Satin  Glaae  "  have  already  been  registetedss 
part  of  a  trade-mark  for  starch.  The  applisaats,  thsnn 
fore,  intended  to  get  a  word  which  would  suggest  ttsi 
the  etardh  #hioh  they  sold  would  produce  a  very  ^mf 
svrftMe.  The  word  "  Satinine "  is  descriptive  of  the 
elf eot  produced  bythe  article  to  which  it  is  to  be  appled, 
and  is  a  deeeiiptfve  word. 

The  application  moat  be  refused,  with  costs. 

Solicitors,  IT.  A.  Crump  A  Son;  SoUeUor  te  tk 
Board  of  Trade. 


Fsh.l$. 


Chan.  Biv.  I 
North,  J.  ( 

East  r.  Gosuer.  (a.) 

Trade^mwrk  —  Begietration  —  Infrinffemeni-^Bisidn' 

Hon  for  one  okue  of  goode — Uee  for  oimAhtr  dsiH- 

Pofenfs,  De$igne,  and  Trado-Marke  Act,  188S(4ft4 

47   Ftcf.  6  67),  e$.  62,  66,  70.   77— 2Va(fs-ifarb 

Begieiraiion  Act,  1876  (38  dt  39  Fid.  e.  91). 

The  right  ofadUm  for  im/ptoper  ueerofa  frtt^s-nsrl 

regietered  under  the  PatenUf  Deeigne,  emd  Tradt-Merk 

Ad,  1883,  U  Hmited  to  the  parUadmr  etei  of  geeieh 

reeped  of  which  the  trade^mark  imm  regietered. 

Trial  of  action. 

This  was  an  action  to  restrain  the  defecdsnt  ftm 
using  the  plaintiffs  trade-mark,  and  the  question  rsiadi 
was,  whether  a  person  who  has  registered  a  trsds-Hsd: 
in  respect  of  one  class  of  goods  is  entitled  to  oldest  ts 
its  use  by  another  person  in  respect  of  another  din  of 
goods  in  which  the  party  oomplainlng  has  not  rsgiitsiad 
it? 

The  plaintiff,  Morris  Bart,  carries  on  business  si  As 
Patent  Toilet  Bequisite  Oo.,  and  eells  toilet  paper  bi 
perforated  rolls.  Passing  through  the  centre  of  the  foB 
is  a  hollow  cylinder  of  cardboard,  in  which  can  be  plisrf 
a  metal  rod  attached  to  a  framework,  by  means  of  vfalok 
the  roll  can  be  conveniently  suspended  and  the  isipso- 
tive  perforated  lengths  be  readily  torn  oft  for  use. 

The  defendant  Oolley,  who  was  formerly  in  the  eaf/iej 
of  the  pliuntllf,  carries  on  a  similar  business  aad  idk 
similar  articles. 

In  May,  1883,  the  plaintiff  registered  under  the 
Trade-Marks  Aot,  1876,  a  trade-mark  in  respect  of  the 
class  of  goods  No.  6  in  the  1st  sdbedule  to  the  tiki 
under  that  Act,  whioh  class  is,  *'  Maohlnery  of  sll  kls'' 
and  parts  of  nrachinery,  except  agrionltural  BsehiBH 
included  in  class  7."  Each  trade-mark  was  s  pli- 
torial  representation  of  the  framework  or  holder  wi^  s 
roll  of  perforated  paper  in  it.  Paper  forms  part  etdem 
89.  The  article  was  deeeribed  in  the  plalntllf  s  i«pUii- 
tion  for  registration  as  "a  toilet  requirite,  bcfig  a 
machine  to  hold  a  roll  of  perforated  paper." 

In  the  statement  of  claim  it  was  alleged  thst^'ths 
defendant  has,  prior  to  the  issue  of  the  writ  la  thk 
action,  and  since  the  registration,  sold  large  qnsaiillfli 
of  perforated  paper  contained  in  wrappers,  sad  hm 
issued  large  numbers  of  circulars  and  advertissaieals 
whereon  there  waa  printed  the  registered  trade-nsikof 
the  plaintiff";    and  an  injunction    was    claimed  ts 

(a.)  Beported  by  Fsahois  T.  Duka,  £eq.,  Barristsr-i«- 
Law. 
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nttraiB  tlio  defendant  from  oontinning  to  infzinge  the 
pUintiffa  regiitcved  trade- murk;  and  relief  wae  also 
claimed  on  the  gronnd  that  the  defendant  had,  by 
eliaalaiB»  adyertitementa,  and  wrappen  repreaented 
that  the  artidea  sold  by  him  were  thoee  of  the  plaintifl. 
The  defendant  denied  naer  of  the  plaintiffa  trade- mark, 
and  alleged  that  if  he  had  at  any  time  oaed  a  similar 
trade^muk^  nevertheless  the  plaintiff's  trade-marks 
were  registered  for  a  different  class  of  goods  from  those 
nqitiopad  la  the  statement  of  olaim. 

In  the  defendant's  partionlaia  bo  alleged  that  the 
plain  tig's  trade-mark  was  registered  in  the  daas  of 
iron  goods,  and  not  in  respect  of  paper  artialea»  the  snb- 
]eet>matter  of  thia  action. 

From  the  evidence  it  appeared  that  the  plaintiff  did 
not  aotnally  apply  his  trade-marks  to,  or  mark  them 
nposi,  the  frame  of  the  maohine,  bnt  only  on  the 
wnppens  ronnd  the  rolls,  which,  though  intended  to  be 
used  with  the  machines,  are  sold  separately.  The  de- 
fendant had  also  placed  his  marks  on  the  wrappers 
roond  his  rolls  of  paper. 


Ocmns-Hardif,  Q.O^  and  /.  O.  Graham,  for  the 
piaintifE. 

iljfon,  Q.O.,  and  B,  W.  WaOace,  for  the  defendant. 
—The  registration  of  a  trade-mark  in  reapeot  of  the 
ilMde  of  a  class  of  goods  woald  not  prevent  another 
peison  from  nsiog  it  in  respect  of  goods  in  that  class 
for  which  the  registered  owner  did  not  use  it :  Edwards 
DmniB^  30  Oh.  D.  454,  34  W.  B.  Dig.  197. 

HoKTH,  J.^I  do  not  think  the  plaintiff  is  entitled  to 
me  in  respect  of  this  trade-mark.  Assuming  that  he 
has  a  right  to  an  injanetlon  restraining  the  defendant 
fiom  imitating  his  goods,  which  is  a  different  relief  from 
ttat  in  respect  of  the  trade-mark|  there  appears  to  ma 
to  be  sm  inanperable  difionlty  with  regard  to  the  trade- 
nark— via.,  that  the  plaintifl  has  registered  his  mark  in 
dam  6  only,  and  he  does  not  complain  of  the  sale  by 
the  defendant  of  any  goods  which  come  within  that 


Mr.  Goaens-Hardy  says  that  the  Act  reqoires  regis- 
tration ot  a  trade-mark,  and  that  when  once  the  regis- 
tradon  baa  been  made  the  registered  owner  is  entiUed 
to  sne  in  respect  of  the  nse  of  that  mark  by  any  other 
person.  Mr.  Hardy  relies  on  section  77  of  the  Act  of 
1883y  which  corresponds  with  section  1  of  the  Act  of 
1875,  and  provides  that  *'  a  person  shall  not  be  entitled 
to  institote  any  proceeding  to  prevent  or  te  recover 
damans  for  the  infringement  of  a  trade-mark  unless, 
in  the  caae  of  a  trade-mark  capable  of  btiag  registered 
nnder  thia  Act,  it  has  been  registered  in  pursuance  of 
flkis  Aet  or  of  an  enactment  repealed  by  this  Act,  or,  in 
the  oiue  of  any  other  trade-mark  in  use  before  the  13th 
of  Angnat,  1875,  registration  thereof  under  this  part  of 
this  Act  or  of  an  enactment  repealed  by  this  Act  haa 
boen  refused." 

It  is  quite  true  that  without  registration  the  plaintifl 
^uld  not  sne  at  alL  But  there  is  nothing  in  the  section 
to  say  that,  when  once  he  has  registered'  the  mark,  the 
owner  is  entitled  to  sue  In  reapeot  of  every  uae  of  it. 
The  section  ia  aimply  negative,  imposing  regi»tratiou 
under  the  Act  as  a  condition  precedent,  a  necessary 
preliminary,  to  the  right  to  sue. 

Then  the  question  arises.  What  is  the  registration 
ttsder  the  Act  P  Section  65,  which  corresponds  With 
aectkm  2  of  the  Act  of  1875, says  :  "  A  trade-mark  must 
he  re^itered  for  particular  goods  or  classes  of  goods." 
Tbereftte  a  general  registration  In  respect  of  all  goods 
«ouM  sot  be  effected.  Then  section  62  says:  <*The 
comptioUar  may,  on  application  by  or  on  behalf  of  any 
peraon  claiming  to  be  the  proprietor  of  a  trade-mark, 
Mgleter the  trade-mark,**  and  it  adds,  "The  applica- 
tion must  be  in  the  form  set  forth  in  the  first  schedule 
io  thia  Afit,*'  and  **  the  application  must  state  the  par- 


ticular gooda  or  claaaea  of  gooda  in  connection  with 
which  the  applicant  desires  the  trade- mark  to  be  regis- 
tered." The  form  F  given  in  the  schedule,  as  well  aa 
the  subsequent  modification  of  it  given  in  the  second 
schedule  to  the  Trade-Mark  Boles,  1883,  contains  a  re- 
quest that  the  mark  may  be  registered  in  specified 
classes  of  goodr.  It  points,  therefore,  to  particular 
goods  or  classes  of  goods.  The  form  in  use  under  the 
Act  of  1875  was  substantially  to  the  same  effect. 

Then,  again,  section  70,  which  corresponds  with 
section  2  of  the  Act  of  1875,  says :  "  A  trade-mark,  when 
registered,  shall  be  assigned  and  transmitted  only  in 
connection  with  the  goodwill  of  the  business  concerned 
in  the  particular  goods  or  classes  of  goods  for  which  it 
haa  been  registered,  and  shall  be  determinable  with  that 
goodwUl."  It  is  true  the  plaintiff's  mark  waa  regis- 
tered under  the  Aot  of  1875,  but  I  referred  to  the  aeo- 
tiona  of  the  Aot  of  1883  and  to  the  existing  rulctf  merely 
for  oonvenience.  The  proviaiona  of  the  two  Acta  and  of 
the  two  acta  of  rulea  are  for  the  preaent  purpoae 
practically  the  aame.  I  do  not  aee  what  is  the  object  of 
requiring  regiatration  for  particular  gooda  or  dasiea  of 
goods  if,  by  registering  a  mark  in  respect  of  one  daas 
of  goods,  the  owner  can  acquire  a  right  to  sue  in 
respect  of  all  classes,  for  that  is  what  I  understand 
tha  argument  to  be.  I  think  the  ezpiesa  provision 
requiring  the  application  for  registration  to  be  made 
in  respect  of  particular  goods  and  olasses  ot  gooda 
waa  to  oonflne  the  registration  and  the  right  to  sue 
in  respect  of  the  registration  to  the  gooda  thua 
indicated.  There  ia  another  thing  which  beara  out 
this  view,  I  mean  the  rule  known  aa  the  **  three  marka 
rule"  which  was  originally  framed  by  the  Oommissionera 
of  Patenta  under  the  Aot  of  1875,  and  has  now  been 
adopted  by  aeotion  74  of  the  Act  of  1883.  That  rule 
related  only  to  old  marks-^e.,  marks  in  use  before  the 
13th  of  August,  1875,  and  it  provided  that  identioal  or 
similar  old  marks  should,  not  be  capable  of  being  regis- 
tered in  relation  to  the  same  kind  of  goods  by  more 
than  three  persons,  and  that  if  the  same  mark  had  been 
used  by  more  than  three  persons  for  the  same  kind  of 
goods  it  must  be  treated  as  common  to  the  trade  in 
thoie  goods.  It  would  have  been  utterly  useless  to 
adopt  auch  a  rule  if,  when  there  were  three  similar  old 
marks  registered  in  respect  of  particular  goods  or  a  par- 
ticular class  of  goods,  a  person  who  had  registered  a 
similar  old  mark  in  respect  of  a  different  class  of  gooda  * 
could  prevent  the  use  of  bis  mark  in  respect  of  the  dasa 
of  goods  for  which  the  three  marks  had  been  registered. 
Then,  again,  the  common  practice  is  in  accordance  with 
the  same  view.  In  turniog  over  the  leaves  of  the  Tradet" 
Marks  Journal  I  constautly  find  four  or  five  or  more 
trade-marks  all  exactly  alike,  registered  in  reepect  of 
different  olasses  of  goods.  Why  is  that  P  Beoause,  by 
common  consent,  everyone  understands  that  the  right 
to  registration  under  the  Act  is  in  respects  of  the  par- 
ticular goods  or  classes  of  goods  for  which  the  regis- 
tration is  obtained. 

I  am  surprised  to  find  that  this  point  has  never  yet 
been  expressly  decided,  for  it  must  have  arisen  a  great 
many  times.  But  I  find  that  in  Edwards  ▼.  Dennis 
observations  were  made  by  the  Judges  which,  as  it  seems 
to  me,  point  exactly  the  same  way.  In  that  case  it  waa 
held  that  a  person  could  not  register  a  mark  with  re- 
spect to  all  the  goods  comprised  in  a  particular  class 
unless  he  had  used  the  mark  in  respect  of  all  those 
goods,  and  that  when  a  mark  had  been  registered  with 
respect  to  a  particular  class  of  goods,  but  had  been  used 
only  in  connection  with  certain  goods  in  that  dasa,  the 
registration  must  be  rectified  by  limiting  it  to  those 
goods  only  in  connection  with  which  the  mark  had  been 
used.  Now  it  would  be  absurd  to  say  that,  if  a  man 
registers  a  mark  for  daas  1  in  respect  of  particular  goods 
comprised  in  that  class,  he  cannot  sue  in  respect  of  other 
goods  in  that  class,  and  yet  that,  without  any  other 
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TCgfstntioD,  be  oan  sue  in  retpeot  of  all  the  goods  oom- 
p&ed  in  all  the  other  forty-nine  olaaeee.  It  is  impos- 
eible  to  oome  to  anoh  a  oondaaion,  and  it  having  been 
decided  that  a  man  oan  register  with  respeot  to  those 
ooilj  of  the  goods  in  an j  given  dass  upon  which  he  has 
naed  his  mark,  it  follows  d  foHioH  that  a  man  whose 
mark  is  registered  in  respeot  of  one  partioalar  dass 
cannot,  by  virtoe  of  that  registration,  sue  in  respeot  of 
goods  which  are  not  within  that  class  at  all. 

In  Edwards  ▼.  DmnU  Ootton,  L.J.,  said :  "  Kow 
what  was  done  in  the  present  case  P  There  was  a  regis- 
tration  bj  Mr.  Edwards*  predecessors  in  title  for  class  5» 
*  Un wrought  and  partly  wrought  metals  used  in  mann- 
faoture.*  That  was  registration  in  respect  of  all  goods 
which  come  under  class  5,  a  class  which  indades  a  fast 
number  of  things.  .  •  •  The  registration  in  the 
present  case  has  been  for  the  entirety  of  that  class.  In 
my  opinion  that  is  wrong.  Eren  if  a  trade-mark  can  be 
registered  which  is  not  in  actual  use,  it  ought  to  be  re- 
stricted to  those  goods  in  connection  with  which  it  is 
going  to  be  used.  In  my  opinion  it  is  not  the  inten- 
tion of  the  Act  that  a  man  registering  a  trade- mark  for 
the  entire  class,  and  yet  only  nsiog  it  for  one  article  in 
that  class,  can  claim  for  himself  the  ezdosire  right  to 
use  it  for  erery  article  in  that  dass.  Oan  a  man  claim 
registration  for  all  the  artioles  specified  in  the  dass  when 
the  business  he  is  engaged  in  comprises  only  one  spedflo 
portion  of  the  articles  named  in  the  class  P  I  am  of 
opinion  be  cannot."  I  may  paraphrase  that  passage 
thus :  Oan  a  man  who  is  registered  in  one  class  cldm  In 
fespect  of  articles  not  comprised  in  that  class  bat  com- 
prised in  some  other  dass  P    In  my  opinion  he  cannot. 

There  are  some  important  observations  in  the  Judg- 
ments of  the  other  Lords  Jostioes  to  the  same  eiZect  as 
those  which  I  have  read. 

Under  these  drcnmstanoes  I  come  to  the  oondusioa 
that  the  registration  gives  the  pldntiiZ  no  right  to  sue 
the  defendant  for  infriogement  of  the  trade-mark.  The 
defendant  is  charged  with  selling  rolls  of  paper  with  the 
pUiotifTs  trade- mark  upon  them.  Bolls  of  paper  oome 
under  class  39  and  nnder  no  other  class,  and  inasmuch 
as  the  plaintiH  has  not  registered  his  trade- mark  in  re- 
spect of  psper  or  any  other  goods  comprised  in  class  39 
wbioh  might  indude  paper,  he  is  not  entitled  to  sue  the 
defendant  in  respect  of  his  use  of  the  trade- mark  for 
paper,  there  being  no  registration  in  accordance  with 
the  statute  which  entitles  him  to  sue  as  regards  that 


SoUdton,  LitMaUr^  Haekwoodt,  A  Co.;  TruefiU  A 
Gone. 


KekS!iich,J.]  Nov.  1,8,4. 

WoBicAv  r.  WoBXAv.  (a.) 

Truitdf  Power  to  invest  in  the  purehaee  of  freehold 
and  leaeeMd  heredikunente^Breaeh  of  fnisl— Bes 
Judicata— £'<fopps{. 

ByaeeUlemeni,  property  wu  veeted  in  trutteee  to  he 
inweeUd  as  the  setUor  directed,  and  also  with  power  to 
ihem  to  invesi  upon  freehold^  copyhold,  ZeoseAoM,  or 
chattel  real  securities  {including  equHahle  mortgages  hy 
depoeit),  and  in  the  purch<ise  of  freehold  and  leasehold 
hereditaments. 

After  the  death  of  the  setUor  the  trustees,  to  save  a  sum 
advanced  during  the  life  and  by  the  direction  of  the  setUor 
on  second  mor^agCf  agreed  to  purchase  the  equity  of 
redemption  of  the  property.  One  of  the  cestui  que  trubts 
had  brought  an  action  aUeging  breaches  of  trusit  by 
reason  of  improper  investments^  and  the  dettiUs  of  the 

(a.)  Reported  by  J.  W.  Gbxio,  Esq.,  Barrister*at*Law. 


investments  in  quesUon  had  been  aduaUy  sd  osi  in  am 
affidavit  filed  by  the  trustees.  The  pUdnUfs  inik  pre- 
serd  action,  who,  at  the  time  of  the  firet-moMmi 
action,  were  infants,  had  been  served  with  the  fvdgmed 
and  had  leave  to  attend.  The  first  action  was  empn. 
mised.  The  infants,  on  coming  of  age,  brought  tks 
present  action  against  the  trustees  for  improper  iasert- 
ment  by  reason  of  the  purchase  of  the  eqwUg  ef 
redemption. 

Held,  thaf,  the  power  to  purchase  freehold  or  UasMi 
hereditavhentsdid  not  authorize  the  purchase  efantqvttg 
of  redemption,  which  was  a  breach  of  trust. 

Held,  also,  that  the  question  as  to  the  breach  of  kud 
was  not  res  Judioata,  and  the  present  pUdeUfi  wers 
therefore  not  estopped  from  bringing  this  aetion, 

Trid  of  action. 

In  this  action  8.  Worman,  B.  A.  W.  Wormsn,  sad 

J.  J.  E.  Worman  sued  J.  0.  Worman  and  Eltssbith 

Worman,    the    trustees    under  a  deed   of  settlemest 

of   the    11th   of   April,   1874.   for  having  iaveited  a 

portion  of  .the  trust  funds  in  the  'purchase  of  an  sqaitf 

of  redemption.     By.  the  deed  in  question  s  sius  of 

£10,300  and  other  funds  were  settled  upon  suoh  tfvitf 

as  the  settlor  J.  Smith  should  by  deed  or  will  sp- 

point,    and    in    default    of    appointment   vpoa  trait 

during  the  life  of  J.  Smith  to  invest  the  tnut  fsadi 

in  suoh  manner  as  J.  Smith  should  fn  his  uaeoatroUsd 

discretion,  and  as  if  he  were  absolute  owner,  frooi  tiss 

to  time  direct ;   and  to  p%y  the  inoome  of  tbs  trsit 

funds   to  J.  Smith    during    his    lUe,    and   sf tor  tbs 

death    of    J.    Smith    upon    trust    to    psy  thsceoat 

certdn  sums   of    money,   and  to   Invest  the  sssm  is. 

manner  thereinafter  provided,  and  to  diride  the  ssms 

into  five  equd  parts — ^namely,  one-flfth  part  as  ths  sksn 

of  B.  A.  J.  Worman,  another  fifth  as  the  sbsrs  o(  J.  0. 

Worman,  another  as  the  share  of  EUsibeth  Woross, 

one-fifth  as  the  share  of  Qeorgina  E.  Loughnao,  tbs 

wife  of  T.  0.  lioughnan,  and  the  remaining  fifth  •■  tbs 

share    of    M.    A.   Worman — and,   as  to  the  shais  of 

B.  A.  J.  Worman,  the  trustees  were  direotsd  to  stisd 

possessed  thereof  in  trust  to  pay  the  income  to  bin 

during  his  life,  and  after  his  death  the  same  to  bs  is 

trust  for  his  children  as  he  should  by  will  appoint,  aad 

in  default  of  appointment  (which  event  happsasd)  it 

trust  for  his  children  who,  being  sons,  sbodd  sttaia  tti 

age  of  twenty-one,  or,  being  daughters,  sbodd  sttsii 

that  age  or   marry  under  that  age,  in  eqiul  shsMb 

The  settlement  contained  a  power  to  invest  hi  ^^J^ 

ment  seoorities,    and  dso    upon    freehold,  eopjbols, 

leasehold,  or  chattd  red  seourities  in  Englsad,  Wals^ 

or  Ireland  (induding  equitable  mortgages  by  s  ^^^^^ 

with  power  to  vary  investments,  and  also  a  poww  anir 

the  death  of  J.  Smith  to  invest  the  trust  fonds  la  ths 

purchase  of  any  freehold  hereditaments  in  Boflssd  or 

WdeS|  or  of  any  leasehold  herediUments  in  BngUad  or 

WdeS|  for  any  term  of  years  whereof  not  Is*  ^ 

seventy  years  should  be  unexpired,  to  be  caenfsdu 

the  usnsl  way  to  and  upon  the  trusts  of  the  settlsassli 

la  October,  1877.  J.  Smith  died,  at  which  date  s  ssn  « 

£6,400,  part  of  the  trast  fund,  had  been  advanood,vitttM 

consent  of  J.  Smith,  to  one  K.  Scott  on  a  seooadwow* 

gage  of  four  freehold  houses  in   Harrington  ■'"'Jjj? 

and  two  leasehold  houses  in  Penywem-ioad.  ^^''~ 

mortgage    on    the    houses    in    Harrington  •  ■•"*[!? 

amounted  to  £58,000,  and  on  the  leaseholds  to  l$»9W. 

Matthew  Sootf,  shortly  after  the  death  of  '•^"J^ 

got  into  embarrassed  circumstances,  and,  ss  ^^^  i 

mortgagees  were  on  the  point  of  selling  the  propsnitf 

ill  care  Scotc    became    bankrupt,    the  defsadsnt^  |i  J 

order  to  save  the  funds  advanced  by  them,  l****^ 

purchase  the  equity  of  redemption  from  Scott  for  <S|0p^ 

and  at  the  same  time  it  was  arranged  that  tbs  ow 

mt^m^w^mmtt^m  «w«««««»i.<ui  im  *ka  moitgages  shottld  bs  fS» 


properties  comprised  in  the 

and  the  proceeds  applied  in  reduction  of 

gages. 
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Bj  deed  dated  the  ISth  of  ICarah,  IBBl,  M.  Sootfc 
confeyed  the  equity  of  xedemption  In  all  the  pfemleee  to 
«he  defendant!,  anbjeot,  as  to  the  freeholde,  to  £19,500, 
to  which  snm  the  first  mortgage  had  been  redooed,  and, 
u  to  the  leaseholds,  to  the  sum  of  £d,300. 

An  aetion,  "  In  re  J.  Smiih,  deeeoied,  Loughnan  t. 

Wornum  (1878,  a,lfo.  523),  was  brought  in  Deoember, 

1875,  by  Cteorgina  Lougnnan  and  T.  0.  Loughnan 
i^ainst  liie  defendants  and  B,  A.  J.  Worman  for  alleged 
breaches  of  trost  bj  reason  of  nnanthorlaed  InTestments, 
and  elaiming  that  the  defendants  might  be  oharged,  on 
the  ground  of  wllfol  default,  with  the  loss  arising 
theiebj.  Bj  a  Jadgment  of  the  16th  of  June,  1880,  an 
inquiry  was  directed  as  to  the  alleged  unauthoriaed  in- 
vestments* 

B.  A.  W.  Worman  and  J.  J.  E.  Worman,  two  infant 
ohildxen  of  B.  A.  J.  Worman,  were  served  with  this 
Judgment,  and  liberty  was  gifsn  them  to  attend  the 
proceedings. 

On  the  18th  of  Jane,  1881,  a  petition  in  the  same 
iction  was  presented,  the  infants  being  made  parties  to 
it,  praying  (inter  alia)  for  a  partition  of  the  trust  pro- 
per^ and  for  payment  to  the  plaintiff,  O.  E«  Loughnan, 
of  her  one-fifth  thereof.  The  petition  contained  no 
reference  to  the  alleged  breaches  of  trust,  but  all  details 
connected  with  the  iuTeatments  appeared  in  an  answer 
to  interrogatories  filed  by  the  defendants  before  the  pre* 
sentation  of  the  petition. 

The  petition  came  on  for  hearing  on  the  S7th  of  July, 
1881,  when  an  order  was  made  declaring  that  it  was  for 
the  benefit  of  the  respondents  (the  plaiotifb  in  this  ao- 
ilmi)  that  the  aetion  should  be  compromised,  and  all 
prooeedings  therein  stayed,  upon  the  terms  therein  men- 
tioned, and  all  farther  proceedings  were  to  be  stayed 
except  for  fiie  purpose  of  oartyiDg  the  order  into  effect. 
The  compromise  was  effected. 

B*  A.  J.  Worman  died  leaving  two  children,  B.  A.  W. 
Worman  and  J.  J.  E.  Worman,  both  of  whom  attained 
twenty-one  years,  and  by  his  will  appointed  8.  Worman 
his  executrix. 

This  action  was  brought  in  July,  1888,  by  8.  Worman, 
B.  A«  W.  Worman,  and  J.  J.  B.  Worman.  The  defend- 
ants denied  that  the  in? estment  was  unauthoriaed  and 
improper,  and  pleaded  the  compromise  in  the  previous 
k  as  a  bar  to  the  present  action. 


'  Warmin^ian,  Q.O.,  and  Theobald,  for  the  plalntifls.-* 
The  investments  msde  previous  to  the  death  of  the 
sattiar  cannot  be  questioned,  but  the  purchase  of  the 
equity  of  redemption,  which  was  made  subsequently,  was 
uaothoriied.  Trustees  cannot  buy  an  incumbered 
ertato:  Lewin  on  Tmsfeib  5th  ed.,  p.  504 ;  Ea  parie 
Cfiman,  17  L.  J.  Ob.  215.  This  qusstion  of  improper 
faveatment  cannot  be  opened  now,  as  it  is  tm  Judicata. 

HaU,  Q.O^  and  0.  P.  PauU,  for  the  defendants.— 
There  waa  impliedly  a  power  to  invest  in  eqnital^le 
ieeoiitlee  in  the  settlement,  more  especially  as  there  is  a 
power  to  purobase  land.  There  is  no  case  showing  that 
tlie  pordiase  of  an  equity  of  redemption  is  a  breach  of 
trust.  If  this  porohase  had  not  been  made  greater  loss 
woaM  have  been  caused  to  the  trust  estate.  The  whole 
is  now  res  jndieaia,  as.  the  same  persons  were 
to  the  former  action;  the  breach  of  trust 
appeared  from  the  answers  to  interrogatories,  and  the 
Older  waa  made  with  knowledge  of  them. 

They  cited  Aikew  v.  Woodhsad,  81  W.  B.  573  ;  Hen- 
dtnan  v.  Btndermm,  3  Hare,  100 ;  5errao  v.  Nod,  15 
a  B.  D.  549, 34  W.  B.  Dig.  70. 

ITamtn^foa,  Q.C,  replied. 

Xiuwxoa,  J. — ^Tbere  are  two  important  points  calling 
for  decision  in  this  case,  and  although  they  both  arise 
under  one  settlement  niade  by  James  Smith  in  1874, 
tliey  must  be  oonsidered  separately. 


The  first  questiou  is  whether  the  trustees  of  that 
ssttlement  committed  a  breach  of  trust  in  purohasing 
the  equity  of  redemption  in  property  which  was  already 
mortgaged  to  them.  During  the  life  of  James  Soiith 
the  settlor,  who,  by  virtue  of  the  language  of  the  deed, 
had  complete  control  over  the  trust  funds,  part  of 
those  funds  had  been  investsd  on  a  second  mortgage  of 
the  property  with  which  we  are  concerned,  partly  free* 
hold,  partly  leasehold.  Ko  question  arises  about  that 
seoond  mortgage,  because  it  was  made  under  James 
Smith's  direction,  and  he  was  entitled  to  direct  such  an 
investment.  Therefore  the  trustees  were,  at  the  time  of 
his  death,  possessed  of  seouritlee  which  would  not  ordi- 
narily be  held  by  trusteee,  but  which  were  properly  held 
by  them  under  those  dfcumstancss.  In  1884»  for  rea* 
sons  which  commended  themselves  to  the  trustees,  they 
purohassd  the  interest  of  the  mortgagor,  not  paying  off 
the  first  mortgage,  but  giving  a  sum  of  £8,000  for  the 
ultimate  equity  of  redemption  •'-that  is  to  say,  the  equity 
of  redemption  as  against  the  seoond  mortgageee— vis., 
the  trustees  tbemselras — and  that  is  all  they  did. 

The  question  is,  whether  it  was  right  of  them  to 
spend  the  money  in' that  way.  Kow  that  must  depend 
on  the  terms  of  the  deed — ^in  other  words,  the  question  la 
whether  that  was  a  proper  investment  of  the  trust  funds 
authorized  by  the  deed.  The  trust  investments 
anthorlasd  by  the  deed  are  described  with  refereuoe  to 
the  period  commencing  with  the  death  of  James  Smith, 
who,  as  I  have  already  mentioned,  had  control  up  to 
that  time,  and  in  construing  the  language  of  the  deed 
with  reference  to  that  period  the  court  is,  I  think,  bound 
to  leave  out  of  sight  the  fact,  which  until  then  was  all- 
important,  that  James  Smith  was  the  settlor,  and  not 
merely  dictated  the  terms  of  the  deed,  but  reeerved  to 
himself  the  full  control.  What  he  might  have  done  in 
his  lif stime,  what  he  might  be  presumed  to  have  thought 
desirable  after  his  death,  became  on  the  happening  of 
that  event  of  no  importance  whatever.  From  that  tine 
the  powers  of  the  trustees  must  be  guided  by  the  terms 
of  the  deed,  and  no  other  standard.  Thsy  are  authorized 
to  invest  on  divers  seouritlee  which  comprise  among 
other  things,  freehold,  copyhold,  leasehold,  or  chattel 
real  securities  in  England,  Wales,  or  Ireland,  and  then 
follow  words  which,  not  perhaps  in  the  most  aoourata 
language,  authorize  the  trustees,  contrary  to  the  usnal 
rule,  to  invest  on  an  equitable  mortgage  provided  that 
equitable  mortgage  is  effected  in  a  pariioular  way.  Tha 
words  are  **  Including  equitable  mortgages  by  a  deposit.'* 
Those  words  in  effect  say  "  which  securities  shall  for  the 
purposss  of  this  deed  be  deemed  to  include  what  th^ 
would  not  otherwise  include,  equitable  mortgages  by 
deposit,  but  not  equitable  mortgagee  effected  in  any 
other  way."  Then  after  that,  by  a  subsequent  olansei 
the  trustees  are  empowered,  in  words  which  ars  of 
oommon  form,  to  invest  any  of  the  trust  funds  In  the 
purchase  of  freeholds  or  leaseholds  of  a  oertain  term,  and 
which  are  to  be  conveyed  to  them  on  trust  for  sale,  so 
that  the  property,  though  purchased  and  taken  In  their 
names,  is  preeerved  as  really  an  investment  o2  the  trust 
funds.  There  is  nothing  there  to  suggest  any  enlarge- 
ment of  the  ordinary  powers  granted  to  trustees  when 
they  are  authorized  to  purchase  freeholds  or  leaseholds* 
There  is  nothing  there  to  suggeet  that  they  could  pur- 
chase either  an  equity  of  redemption  or  take  any  other 
property  than  that  which,  on  the  ordinary  oonstmotlon 
of  a  clsuse  of  that  kind  they  would  be  authorised  to 
take.  But  it  is  srgued  that  it  most  be  construed  largely 
because  the  words  **  equitable  mortgsgea  by  a  deposit  '* 
are  induded  in  the  previous  clause.  To  my  mind  there 
is  no  fbundation  for  that  argument  Ko  doubt  where 
there  is  the  slightest  vagueness  one  may  look  to  sse  what 
language  has  iMen  employed  in  a  previous  clause  ;  but  I 
cannot  construe  a  power  to  invest  in  the  purchase  of 
land  by  such  a  phrase  ss  "  including  equitable  mort- 
gages by  a  deposit  ^  in  an  investment  dausa  of  a  dif- 
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f«eDtoharaoter.  Therefore  I  am;  bronght  baok  to  the 
general  qneation— oan  tmateee  who  are  anthorlBed  to 
bi^rest  ia  the  pnxohase  of  land  iaveat  ia  the  porohase  of 
«tt  equity  of  redemption  P 

.  That  u  the  qaeetlon  broadly  atated»  nptwithstanding 
that  here  tbe  trafltees  were  themeelfee  the  holders  of 
the  eeoond  mortgage,  and,  therefore,  the  qneetion  may 
be  a  little  different  from  the  abetraot  proposition 
which  I  have  mentioned.  Hy  ezperienoe  is  entirely 
against  any  saoh  InTestment.  It  is  qnite  new  to  me 
that  tmstees  may  pnrohase  an  equity  of  redemption 
under  such  a  power  as  is  here  contained,  which,  as  I 
ba^e  already  said,  is  substantially  in  the  common  form, 
nor  has  any  anthority  in  the  shape  of  a  decision  been 
produced;  only  one  case  has  been  referred  to,  Em  parte 
Craven,  and  there  the  point  arose  in  a  tery 
peculiar  way.  Persons  who  were  entitled  to  a  sum  of 
£1,900  in  court  paid  in  by  a  railway  company  were 
Mziotis  to  purchase  an  adjoinicg  estate  for  £2,800,  and 
the  dMEerence  between  the  £1,200  which  they  had 
UTailable  and  the  £2,800  which  was  the  purohase- 
acney  was  proposed  to  be  provided  by  means  of  a 
alortgage.  Of  course,  the  proposed  mortgagee  would 
only  take  a  first  mortgage  of  the  legal  estate,  and  the 
iMuU  would  hate  been  that  in  the  et ent  there  would  hare 
been  ocnveyed  to  the  usee  of  the  settlement  the  equity 
of  redemption— that  is  to  say,  the  right  to  redeem  the 
propertty  which  would  have  been  mortgaged  for  £1,600— 
and  the  Yice-Ohanoellor  refused  the  application^  because 
it  was  in  effect  propceed  to  invest  the  money  in  court 
in  the  purchase  of  an  equity  of  redemption,  an  invest- 
meat  which  the  tmstees  were  not  Justified  in  making* 
The  point  before  him  was  not  whether  trustees  were 
lustiAed  in  making  it,  because  the  money  was  paid  into 
QBurt  apparentiy  either  under  the  Lands  Glauses  Act  or 
one  of  those  earlier  Acts  now  repreeented  by  the  Lands 
Clauses  Act,  and,  as  I  gather  from  the  report,  the  real 
question  was  not  whether  trustees  were  Justified  in 
making  it,  but  whether  it  was  an  iuTestment  which  the 
oeiirt  oould  properly  sanction  under  the  Lands  Glauses 
Aat.  I  should  gather  from  the  report,  which  necessarily 
is  rather  scanty,  that  what  the  Yice-Ohancellor  meant  was 
that  such  an  intestment  was  not  one  which  the  trustees 
would  be  Justified  in  making  under  the  common  form  of 
a  power  of  inTsstment,  and  likewise  it  was  not  an  in? est- 
ment  the  court  would  be  justified  in  sanctioning  under 
the  Lands  Glauses  Act.  The  application  was  made 
under  the  ^9th  section  of  the  Lands  Glauses  Act,  and 
that  section  authotiies  money  .in  court  to  be  iuTested  in 
the  purchase  of  other  lands  to  be  conveyed,  limited,  and 
setUed  on  the  uses  of  the  settlement.  So  far  as  it  can 
be  accepted  as  a  decision  at  all,  it  seums  to  be  one  that 
fhe  iuYestment  of  money  iu  the  purchase  of  an  equity 
of  redemption  is  not  an  investment  in  the  purchase  of 
lands.  That  entirely  confirms  my  own  ^iew  of  the  real 
construction  of  such  a  clause  as  this.  I  think  that  on 
the  proper  construction  an  equity  of  redemption  oould 
not  be  purchased.  An  endeavour  was  made  in  the 
course  of  the  argumrnt  to  distinguish  between  what 
the  trustees  might  do  and  what  the  trustees  ought  to  do, 
and  to  say  that ,  the  trustees  are  not  to  be  held  respon- 
sible for  that  which  they  may  properly,  do  according  to 
the  strict  language  of  the  deed,  though  it  is  not  an 
investment  which,  the  court,  i^  appealed  to,  would  hate 
sanctioned  on  their  behalf.  But  the  question  which  I 
ha^  to  consider  is,  whether  the  trustees  were  Justified 
by  the  language  of  the  power  to  make  this  investment, 
and  I  hold  that  they  were  not  so  Justified. 

The  next  queetion  is  an  entirely  different  one.  The 
pfcsent  plaintiffs  arie  entitied  to  a  share  of  the  pro- 
IMS^rty  settied  by  the  deed  of  1874.  Other  persons 
entitled  to  a  share  of  the  same  property  under  the 
same  settlement  took  proceedings  in  18t8  against  the 
trustees  and  against  B.  A.  J.  Worman,  the  father  of 
the  second  and  third  plaintiffs  in  this  action,  lor  the 


execution  of  <the  trusts  of  the  settlement,  and  they  sUegad 
breaches  of ,  trust  and  improper  investment  of  the  tnit 
fund.  What  those  alleged  improper  investments  uses, 
appeared  in  the  answer  of  the  defendants  to  the  inte^ 
rogatories  delivered  for  their  examination,  and  the  isH 
proper  investments  turn  out  to  be  precisely  those  vhloh 
are  complained  of  in  this  litigation.  With  thatqnai. 
tion  raised  generally  by  the  statement  of  dshn,  bat 
particularly  disclosed  by  the  answers  to  interrogstode^ 
a  Judgment  was  pronounced  on  the  16th  of  June,  ISM^ 
and  an  inquiry  was  directed  upon  what  seooritiei  tts 
trust  funds  were  invested,  and  whether  they  vwe 
properly  invested  having  regard  to  the  powen  of  tts 
settiement.  Under  that,  no  doubt,  the  whole  stoiymifl^ 
have  been  brought  out.  The  chief  derk  might  hare  (ooid 
that  this  £2,000  was  invested  in  the  manner  in  wliloh 
it  wss,  in  fact,  invested,  and  the  impropriety  d  ttst 
inveetment  might  have  been  certified  or  ascertained  bf 
further  proceedings  in  the  action.  But  the  action  Defer 
went  any  further ;  the  parties  came  to  an  agreesMst, 
and  they  agreed  that  the  plaintiffs  in  that  action  aboold 
take  a  sum  of  £2,600,  and  should  have  no  farther 
interest  in  the  settled  funds  at  all.  In  other  words,  ft 
was  agreed  that,  they  receiving  the  £2,500,  the  tmt 
fund  should  be  divided  as  if  they  had  not  been  hitenifcid 
in  It,  and  it  was  necessary  to  have  the  sanction  of  the 
court  to  that.  The  trustees  were,  of  oourse,  entiOed  to 
that  sanction,  and,  there  being  an  action  pending,  ooold 
not  wisely  have  allowed  the  compromise  to  be  einUd 
out  without  such  sanotioui  and,  moreover,  there  w«s 
infants  concerned,  notably  the  two  plaintiffs  iu.thii  ene, 
and,  therefore,  the  sanction  of  the  court  was  reqaited  to 
bind  them.  The  matter  was  brought  before  the  eoort 
on  petition,  stating  all  the  facts  necessary  for  tbst  par- 
pose,  but  omitting  any  reference  to  the  case  which  hsd 
been  raised,  and  which  was  strictiy  and  properly  befon 
the  court  on  the  inquiries  directed  by  the  Judgment,  ind 
the  court  sanctioned  the  comproniiBe  and  boond  As 
infants  to  accept  it,  so  as  to  bind  the  plaintiff  on  the 
terms  mentioned.  It  is  said  that  the  infants  ss  well  II 
the  trostees,  having  been  parties  to  that  cofflpromiM, 
are  not  now  entitled  to  say  that  these  iuveetments  shoold 
be  inquired  into  and  the  trusteee  made  liable  foe  IB| 
impropriety  iu  the  expenditure  of  the  £2,000,  sod 
it  is  argued  that  it  is  re$  jadicaia.  In  eapport  of 
that  argument  reference  is  made  to  the  esse  of 
JSTencferMm  v.  ^emisriofi,  and  particolarly  to  a  pas- 
sage in  the  JudgoMUt  of  the  Yioe-Ohancellor  on  ^ 
11&  I  acknowledge  the  exact  propriety  of  the  lsngos|i 
used  by  the  Yice-Ohauioellor  in  the  passage  on  whieh 
Mr.  HaU  reUes,  which  is  Uds:— «  The  plea  of  rei  /s^ 
ooid  applies,  exoept  in  special  oases,  not  only  to  poisls 
upon  which  the  court  was  actually  required  by  ths 
parties  to  fosm  an  opinion  and  pronounce  a  JadgsM■^ 
but  to  every  point  which  properly  belonged  to  the  sab- 
Ject  of  litigation,  and  which  the  parties, exercising  ressou- 
able  diligence,  might  have  brought  forward  st  the 
time."  Bot  that  sentence  must  be  read  with  rsfsfeaes 
to  that  which  immediately  precedes  it,  where  ths  ^iss" 
Ohancellor  states  the  rule  of  the  court  to  be  Ifas^ 
"  where  a  given  matter  becomes  the  subject  of  litigate 
in  and  of  adjudication  by  a  court  of  competent  Jade* 
diction,  the  oonrt  requiree  the* parties  to  that .  litigite 
to  bring  forward  their  whole  ease,  and  will  not  (esMfl 
under  special  circumstances)  permit  the  same  paitiasts 
open  the  same  subject  of  litigation  in  respect  of  nstto 
which  might-have  been  brought  forward  as  part  of  ths 
subject  in  contest,  but  which  was  not  brought  forwsid, 
only  because  they  have  from  negligence,  inadverteao^of 
even  accident,  omitted  part  of  their  case."  It  seems  Is 
me  that  this  queetion  of  the  impropriety  of  this  invest- 
ment oould  not  have  been  brought  forward  on  the  hai^ 
ing  of  the  petition  for  k  compromise.  It  is  tras  wm 
after  Judgment  all  are  actors,  and  that  any  one  of  As 
parties  to  that  litigation  might  have  insistsd  oa  the 
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point  whioh  was  raised  bj  the  inquiry  being  made  the 
Bobject  of  adJudioatioD.  Bat  when  the  partiea,  with  the 
HOietion  of  the  oonrt,  were  prepared  to  oompromise  their 
daimB  on  the  terms  I  hate  mentioned|  it  woold  have 
been  improper  then  to  have  had  this  point  raised.  The 
trasteesy  no  doabty  might  have  said,  *'  We  will  not  assent 
|o  tiifa  oompromise,  because  there  is  the  question  open 
of  the  greatest  importasoe  to  us,  and  we  will  insist  on 
the  point  being  determined.".  The  answer  would  hare 
been,  '*Tou  are  not  concerned  to  hare  that  question 
settled  now.  All  that  is  proposed  to  do  is  to  buy  out 
the  present  plsintiSB.  and  you  will  be  in  no  worse  or 
better  position  because  the  plaintilEs  are  bought  out,  or 
ratlier  if  you  ere  in  any  altered  position  at  all  you  wHl 
bave  fewer  persons  to  whom  to  account,  and  to  that  extent 
it  will  be  rather  better  for  you  than  worse."  The  other 
parties  might  have  said,  "  We  are  content  to  buy  out 
tiie  plaintifts,  we  wish  to  resezre  our  rights  against  the 
traatees  in  regard  to  this  alleged  impropriety  of  inveat- 
mant."  But  the  oourt  w;ould  hare  replied,  '*  Tou  must 
take  oare  of  yourselves  about  that,  the  only  question  is 
whether  this  oompromise  is  to  be  sanctioned  or  not,  and 
the  fact  that  there  may  be  a  question  remaining  between 
yon  and  the  other  parties  interested  and  the  trustees 
caniiot  possibly  affect  that  compromise. "  I  suppose  that 
if  the  attention  of  the  court  had  been  called  to  this 
qaestlon  some  means  would  have  been  found  of  utilising 
the  pleadings,  the  answer  to  interrogatories,  and  the 
judgment;  but  notwithstanding  that,  there  must  have 
been  eome  independent  proceeding,  something  to  set  it 
in  nsotian,  and  In  addition  to  the  order  of  oompromise, 
beoanaa  by  the  pUdntifEs  being  bought  out,  the  action  was 
at  an  end.  That  conclusion  seems  to  me  to  be  in  entire 
aeeoidanoe  with  what  is  said  by  Lord  Hersohell  in  the 
CMM  Ooueha  v.  Chneha,  35  W.  B.  479,  11  App.  Oas. 
55S9  where  he  put  it,  if  I  may  say  so,  in  an  extremely 
strong  manner  by  saying  in  dCeot,  **  This  point  in  the 
Judgment  of  the  Probate  Oourt  was  not  open  to  appeal, 
becaase  it  was  not  essential  to  the  decision ;  then  how 
can  it  be  aaid  that  it  was  a  matter  which  bound  the 
parties  P** 

The  point  now  under  consideration  was  not  brought 
to  the  mind  of  the  court  at  that  time.  It  might  have 
bean  brought  to  the  mind  of  the  court,  but  it  it  had 
been  brought  to  the  mind  of  the  court  it  would  not  have 
stood  for  a  moment  in  the  way  of  the  order  for  a  com- 
promise aiiich  was  made,  and  it  could  not  have  affected 
that  order,  and  I  do  not  think  that  the  present  plaintiffs 
are  in  the  slightest  degree  debarred  from  raising  the 
fnestion  now,  because  It  was  not  brought  to  the  atten- 
tion of  the  court  either  by  them  or  the  trustees,  who,  at 
leaat^  were  as  much  concerned  in  having  the  question 
laiaed  and  disposed  of.  The  other  cases  cited  on  this 
point  do  not  seem  to  me  to  have  much  direct  bearing  on 
it.  In  Aihew  v.  Woodhead  a  somewhat  litigious  plain- 
tiff; having  got  liberty  to  attend  the  proceedings  in  one 
notion  in  which  he  could  have  raised  and  disposed  of  the 
question  whioh  he  raised  in  another,  was  anxious  to  con- 
tinue this  action  also,  and,  of  course,  there  the  court 
etopped  him  from  so  doing.  In  Serrao  v.  Noel  the  only 
question  was  whether  a  man  might,  as  lir.  Warmington 
baa  described  it,  split  his  relief,  and,  having  a  right  to  an 
injunction  and  damages  in  respect  of  the  same  cause  of 
action,  first  bring  an  action  for  the  injunction  and  then 
afterwarda  for  damages,  and  the  only  point  discussed  in 
the  Judgment  was  whether  the  court  bisfore  whom  the 
lofviotion  oarae  was  competent  to  award  damages ;  and 
ae  the  court  came  to  the  conclusion  that  that  might  have 
been  done,  it  followed  that  it  ought  to  have  been  done, 
and  so  the  second  action  could  not  be  allowed. 

It  seems  to  me,  therefore,  whether  it  is  regarded  as 
ret  Judieaia^  whether  it  is  called  estoppel,  whether  it  is 
ealled  release  to  the  trustees,  the  defendants  f aU  to  make 
oat  tiiat  what  was  done  in  the  former  action  is  any  bar 
to  the  relief  sought  by  the  plaintiib  in  this  action.    The 


point  ivas  never  brought  up  for  adjudication.  There  was 
no  inadvertence  or  mistake,  or  even  accident,  in  not 
calling  the  attention  of  the  court  to  it  when  that  order 
for  compromise  was  made,  because  it  was  entirely  out- 
ride the  compromise.  The  compromise  really  was  not  as 
between  the  trustees  and  the  present  plaintiffs,  but  as 
between  the  plaintiffs  to  thst  action  and  the  other  par- 
ties interested  in  the  trust  funds.  As  between  them  it 
was  ssid,  *<It  is  better  to  buy  the  plaintiffs  out;  let 
them  take  a  lump  sum,  which  may  be  fairly  estimated, 
as  what  they  wUl  eventually  be  entitled  to,  let  them 
go,  and  then  the  rest  of  the  fund  will  belong  to  us." 
The  trustees  were,  of  course,  parties  to  the  order— the 
court  could  not  have  made  the  order  without  their  cobf 
currence ;  but  they  were  not  parties  to  it  in  the  sense  of 
making  the  bargain ;  there  was  no  bargain  between  them 
and  the  parties  interested.  They  were  only  there  to 
inform  the  court  and  protect  the  fund,  and  I  think  it 
is  impossible  to  ssy  that  now  they  can  set  up  a  release 
arising  from  a  bargain  which  was  really  never  made  by 
them. 

On  both  points  I  am  in  favour  of  the  plaintiffs,  bub 
I  must  say  one  word  on  the  subject  of  costs.  Although 
I  cannot  allow  the  trustees'  defence  of  what  they  have 
done  so  as  to  relieve  them  from  responribility  because 
they  acted  judiciously  and  did  their  best,  still  I  observe 
from  the  recitals  in  the  deed  of  1884,  and  I  conclude 
from  what  I  have  been  told,  that  the  trustees  were 
in  a  porition  of  extreme  difAculty  by  reason  of  the 
embarrassment,  posribly  impending  bankruptcy,  of  the 
mortgagor,  and  it  may  be  that,  though  they  did  not  do 
what  the  deed  authoriied,  they  did  what  was  under  the 
circumstances  the  best  for  the  estate,  and  it  may  be  If 
they  had  come  to  the  court,  the  oourt  would  have  in 
some  way  or  other  sanctioned  their  doing  exactiy  what 
they  did  or  something  of  that  character.  Their  bona 
fides  is  not  impeached.  I  do  not  think  they  can  be  safd 
to  have  acted  otherwise  than  as  honest  trustees,  and  T 
also  think  that,  though  it  fs  necessary  to  have  this 
point  decided,  the  real  point  has  not  been  brought 
against  them  so  clearly  as  to  make  it  incumbent  on  the 
court  to  say  that  they  ought  to  have  acknowledged  their 
mistake  and  submit  to  judgment.  Therefore  in  deoidiiig 
against  them,  though  I  cannot  give  them  their  oosti 
out  of  the  estate,  I  see  no  reason  to  make  them  pay 
any  costs. 

Solicitors  for  the  plaintiffs,  OroiH  A  Son. 

Solicitors  for  the  defendants,  Lee  A  PmJberk/M. 


a  B.  Div.  (Pollock,  B.,  I  J       21 

and  Hawkins,  J.)      f  oma.  al. 

Okblow  v.  CoMictBaQcoinms  ot  lNLAin>  BxTXNxrs.  (a:) 

Inland  Be9enu&-^8tamp  dwtif^Settlement^Chntinfent 
imteregU^Invettmente  UaHe  to  he  varied^'*  J)efinite 
and  certain  amount  of  etoek  '*'^Proper  etamp  on  eeUU' 
meni—8tamp  Aet,  1870  (33  df  U  Ttet.  c.  97), 
eeheduioy  *'  Sottlomont." 

A  marriage  settlement  was  emeouted  whereby  eerta/kn 
stocks  and  other  property  were  settled.  The  interssi 
whieh  the  settlor  had  in  the  various  stocks  and  property 
was  contingent,  and  the  investments  representing  tht 
property  comprised  in  such  settlement  eaiUd  be  varied  hy 
the  trustees  at  pleasure. 

Beldf  that  this  instrument  was  a  *^  settlement*^  of  a 
«  certain  and.  definite  amount  of  etock  '*  within  <»e 
meaning  of  the  ward  "  settlement "  in  the  schedule  id  thd 
Stamp  Act,  1870,  and  required  to  he  stamped  accordingly 

(a.)  Reported  by  Sfar  SsaBatoK  BAKBB,Baxriflter«at-Law. 
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with  an  ad  Tslorem  ttamp  of  Jive  ikUUngs  for  every  £100, 
in  iutdUion  to  the  ordinary  stamp  of  ton  shUHuyi  ai  a 
deed. 

Case  stated  l^  Oommimionen  of  Inland  Berenne,  ai 
to  the  proper  amount  of  stamp  duty  ohargeahle  upon  a 
settlement  made  on  the  marriage  of  Densil  Onslow  and 
Marion  Onslow. 

The  Instmment  was  presented  to  the  Commissioners  of 
Inland  Beyenne,  under  the  proTisions  of  the  18th  seotion 
of  the  Stamp  Aot^  1870,  for  the  opinion  of  the  Oommis- 
sioners  as  to  the  amount  of  stamp  dufy  with  whioh  the 
instmment  was  ohargeahle. 

The  instmment  was  a  settlement  of  certain  moneys, 
stooks,  fnndsy  and  seourities,  set  forth  in  three  sohedoles 
thereto,  or  of  the  interest  of  the  said  Marion  Onslow 
therein,  and  the  question  was  whether  the  said  settle- 
ment was  a  settlement  of  a ''  certain  definite  amount  of 
stook"  within  the  meaning  of  the  schedule  to  the 
Stamp  Act,  1870. 

At  the  time  the  marriage  settlement  in  qaestion  was 
executed  the  interest  whioh  the  settlor,  Marion  Onslow, 
then  took  was  as  follows  :  first,  one  moiety  in  reTersion, 
expectant  upon  the  death  of  her  mother,  of  the  proceeds 
of  the  sale  of  certain  real  estate  and  the  personal  estate 
of  her  late  uncle ;  the  second  interest  which  she  took 
was  a  reTorsionary  interest,  expectant  on  the  death  of 
her  mother,  and  suhject  to  defeasance  if  her  mother  had 
any  other  children  ;  the  third  interest  was  an  interest  in 
reyersion  expectant  upon  the  deaths  of  her  mother  and 
aunt^  contingent  upon  the  death  of  the  aunt  without 
issue,  and  subject  to  reyooation  if  her  mother  had  other 
issue.  The  inyeetments  representing  these  seferal 
interests  were  in  the  hands  of  trustees,  and  were  all 
liable  to  be  yaried  at  the  pleasure  of  the  trustees. 

The  Oommissioners  were  of  opinion  that  this  marriage 
settlement  was  chargeable  under  the  head  **  Settlement" 
in  the  schedule  to  the  Stamp  Act,  1870,  with  an  ad 
pdUfrem  duty  of  As.  per  £100,  and  also,  by  reference  to 
section  8  of  the  Act,  with  the  duty  of  lOs.  as  a  **  deed  of 
any  kind  whatsoeyer  not  described  in  this  schedule  ** ; 
and  they  assessed  the  duty  thereon  accordingly,  and  the 
instmment  was  stamped  according  to  that  assessment. 

Those  interested  under  the  settlement  appealed  against 

The  question  for  the  opinion  of  the  court  was  whether 
the  said  instmment  was  chargeable  with  the  duty  m 
aforesaid ;  if  not,  with  what  duty  it  was  chargeable. 

'*  Settlement "  is  defined  in  the  schedule  to  the  Stamp 
Act,  1870,  as  ^any  instrument,  whether  yolnntary  or 
upon  any  good  or  yaluable  consideration,  other  than  a  bond 
fide  pecuniary  consideration,  whereby  any  definite  and' 
certain  principal  sum  of  mon^y  •  .  •  or  any  definite 
and  certain  amount  of  stock,  or  any  security,  is  settled 
or  agreed  to  be  settled  in  any  manner  whatsoeyer  ** ;  and 
the  duty  on  the  same  is  deokired  to  bo  58.  for  eyeiy  £100 
•of  the  amount  or  yalne  of  the  property  settled  or  agreed 
tobesetUed. 

ffome  Payne,  Q.a  {Danehwerte  with  him),  for  the 
appellaats.^An  instmment,  to  come  within  the  meaning 
•of  the  word  **  settlement^  in  this  schedule,  must  be  a  settle- 
ment of  a  '^  definite  and  certain  principal  sum  of  money, 
or  of  a  definite  and  certain  amount  of  stock.**  Here  the 
interests  which  the  settlor  has  are  wholly  contingent 
interests,  and  in  indefinite  stock,  and  so  do  not  come 
within  the  words  '^definite  and  certain  amount  of 
stook.^  As  the  interests  were  contingent,  the  settlor,  at 
the  time  of  making  the  settlement,  had  no  stock  existing 
whioh  oould  haye  been  definite  and  certain,  and  therefore, 
on  that  ground,  the  instmment  was  not  a  **  settlement  of 
a  certain  and  definite  amount  of  stock."  Moreoyer,  the 
inyestments  were  liable  to  be  yaried  by  the  trustees  at 
will,  and  therefore  the  settlor  had  no  legal  right  to  the 
Jitook,  as  it  was  in  the  power  of  the  trustees  to  yaiy  the 


SanviUe  y.  2%e  Ontmietionen  of  Inland  IZmssf, 
2  W.  B.  629, 10  Ex.  159. 

Sir  B.  JB.  WeMer,  A.ff.,  Sir  E/aarhe,&0^mi 
JHeeyf  lor  the  respondents,  were  not  hesid. 

POLLOOK,  B.— There  are  two  points  in  this  osss,  and  ft 
requires  yery  little  more  than  to  state  them,  to  aasvK 
them.  It  has  been  contended  that  the  interest  imdsr  the 
settlement  was  contingent  upon  the  death  of  the  sent; 
that  is  one  of  the  points.  It  amounts  to  this,  thiftlat 
case  in  which  the  settlor  is  not  in  present  posBeaioBof 
that  which  is  settled,  it  is  a  settlement  whieh  does  sot 
require  to  be  stamped.  Apart  from  the  words  of  the 
Stamp  Act,  it  is  a  curious  thing  to  say  that  a  setttesiBDt 
which  is  perfectly  good  in  law  should  yet,  for  ths 
purposes  of  reyenue,  not  be  treated  as  a  settlement  vUeh 
had  the  effect  of  disposing  of  the  property.  Thit  is  tke 
real  test.  Kow  when  we  come  to  the  Isngnage  of  the 
Act  the  matter  is  perfectly  clear,  becauss  in  tiie  soMde 
it  says, "  any  instrument  whereby  any  certain  aod  deftnike 
principal  sum  of  money,  ...  or  any  deftoite  lad 
certain  amount  of  stcnd^  is  settled,  or  agreed  to  be 
settled."  For  this  purpose,  what  is  the  interest  of  tte 
settlor  P 

It  is  rather  curious  that  in  eection  125  of  the  Aet  t 
ooyenant  for  the  payment  of  an  annuity  by  the  psaos 
entitled  to  the  income  of  the  reyereioner  is  deslt  with, 
and  that  seotion  shows  that  those  who  drew  the  Aothid  t 
good  knowledge  of  eyeijday  practice— that  is  to  ssy,  thst 
when  people  are  making  a  settlement,  they  settle  eos- 
tlngent  property  as  well  as  property  in  their  ownpoS' 
session. 

In  certain  ranks  of  life  the  ordinary  role  is  thst  oM 
stock  is  conyerted  in  order  to  proyide  for  a  child  sboit  to 
be  married,  and  to  say  that  a  man,  when  he  lettlei 
a  specific  sum,  is  not  making  a  settlement  within  the 
words  of  this  section,  is  a  contention  I  cannot  ssdar- 
stand. 

Then  the  other  point,  which  is  more  shsdowy  ml,  ii 
whether  this  was  not  specific  stock.  Althoogh  tte 
parties  haye  giyen  in  the  schedule  the  aotosl  ipefliflo 
stock  now  held  by  the  trustees,  it  is  argued  thst  it  ii 
not  to  be  treated  as  specific  stock  becsnse  st  esj 
time  it  may  be  changed  by  the  trustees.  It  eoae- 
times  happens  that  a  specific  stock  is  msde  uoos- 
yertible,  and  in  a  case  of  that  kind  the  ugaae^ 
would  not  apply.  It  would  be  onrious  that  in  thit 
case  there  should  be  stamp  duty  payable,  bat  no  stop 
duty  payable  where  the  trustees  haye  the  ordinsiyoptfaa 
of  con? erting  the  stock.  I  cannot  see  that  the  woidi  of 
the  Act,  <<speGifio  stock,"  affect  that  fayourshly  to  Aa 
appeUants  in  any  sense,  and  it  is  sufficient  to  syfttf 
in  this  case  there  is  now  an  existing  stock,  andthstitoe^ 
if  changed  afterwards,  is  within  the  power  created  by  the 
original  settlement,  and  it  does  not  require  msoh  oos- 
sideration  to  say  that,  if  one  stock  is  sold  and  saot^ 
stock  is  bought,  though  it  is  a  different  stoek,  it  i>  >* 
all  legal  purposes  the  same  stock  as  that  whioh  iedeoll 
with  in  the  settlement.  It  seems  to  me  tiMn  is  ss 
ground  for  the  contention. 

HAWKnro,  J.— I  am  of  the  same  opiaioo,  sod  I  hsfS 
nothing  further  to  add* 

Appeal  ditmieeed, 

BoUoitors  for  the  appeUants,  SotgeUffee^  SanU,  t  ^t 
for  Oay  db  Sin,  Manchester* 

Sdioitor  for  the  respondents,  71U  SoUdtor  ef  M^ 
Revenme. 
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HlttH  COVBT. 


Ptmak  Bbothbbs  v.  DRSTYUt  Bbothbbs  k  Go. 


High  Ooubt* 


H  B.  DiT.  (HaddlestoD,  I 
B.paiidUathew,J.}      |- 


KoT.  24,  S5. 


PnAV  Bboxhkbs  v.  Dbsifus  Bbotsbbs  &  Oo.  (a.) 

5%^9ria^ — Chartsr-partf — Demurrttg&^Arrival  in  autsr 
harhaur^-Computing  of  lay  dayt. 

Bjf  sharter-partp  it  tvoi  agreed  that  the  plaintiff 
meteel  ekamid  "proceed  to  Odeua^  or  to  near  thereunto  ae 
^he  might  eofelg  get^  and  load^  twelve  running  dayt  to  he 
allowed  for  loading  and  diteharging,  and  ten  daye  on 
demsorrage  over  and  ahove  the  said  lag  daye:'  The  veeeel 
arrived  at  a  point  in  the  outer  harbour  qf  Odesea,  whieh 
wae  ae  near  ae  ehe  could  eafely  get  to  a  loading  herth^  and 
the  captain  gave  notice  to  the  defendantt^  {the  charterere) 
agenti  that  $he  was  ready  to  load.  The  cargo  nrae  etored 
at  a  quay  in  the  inn^  harlour^  and  the  agente  were 
umeilUng  to  load  it  where  the  veeeel  then  wae.  It  wae 
impraetiealle  to  load  the  eteamehip  eweept  at  eome  quay 
im  either  the  inner  or  outer  harbour^  but  there  wae  no 
euttom  by  which  ehipe  were  coneidered  ready  to  receive 
cargo  only  when  moored  alongtidc  the  quay.  The  chip 
wae  net  loaded  till  after  the  lapte  of  twelve  daye  from  the 
time  of  her  arrival  in  the  outer  harbour  owing  to  the 
crowded  condition  of  the  quay  which  wae  teUoted  for  her 


Held^  that  the  lay  daye  were  to  be  computed  from  the 
tiatc  nfhen  the  teeeel  arrived  in  the  outer  harbour^  and 
that  the  defendante  were  liable  for  demurrage, 

Tbifl  WM  a  motion  1^  the  defendants,  charterers  of  the 
THwl  jAoaie  Englieh  to  eet  aaide  an  award  whioh  wae 
made  in  faTonr  of  the  owners  in  respect  of  a  olalm  made 
bf  them  for  demurrage  and  detention  at  Odessa,  the  port 
«f  loading* 

The  ehaiter-parl7  stipulated  that  the  Tcssel  shonld 
jODoeed  to  Odessa,  or  so  near  therennto  as  she  oonld 
>>^7  CT^  >^d  ^^tv  load  a  cargo  whioh  she  was  to  take 
elsewliere,  and  "  twelf  e  mnning  di^s  to  be  allowed  for 
loading  aod  unloading,  and  ten  dajs  on  demnrrage  oTer 
and  abo¥e  the  said  laj  days  at  foarpenoe  per  ton  on  the 
sleamer's  gross  registered  tonnage  per  running  day/' 

Hie  award  found  that  on  the  22nd  of  December,  1888, 
tiie  lAmOe  Bnglleh  reached  the  outer  harbour  at  Odessa 
aad  as  near  *<  as  she  might  safely  get "  to  a  loading 
berth  %  ftliat  on  tiiat  day  the  captain  gate  the  oharteiers* 
ageato  notioe  that  she  was  ready  to  load ;  that  there 
wcie  then  no  praoticable  means  of  loading  there  except 
at  a  quay  in  the  outer  or  inner  harbour ;  that  a  cargo 
was' than  ready  for  loading,  and  that  the  defendants  were 
then  wiUiag  to  load  it,  if  and  so  soon  as  the  steamer  got 
a  loading  berth  alongside  a  quay  in  the  inner  harbour 
when  Uie  oargo  was  stored,  but  not  before;  that  the 
httboar  master  refused  to  allow  the  steamer  to  go  to  a 
loadlag  becth  either  in  the  outer  or  inner  harbour  until 
\m  legolar  turn  came  ;  that  there  was  not  at  that  time 
a  ensbnn  at  the  port  of  Odessa  that  '*  steamships  under 
ehartet^party  were  not  considered  ready  to  reoei? e  cargo 
■Biil  affier  being  moored  alongside  the  quays  " ;  and 
that  the  Xtaeltf  Englieh  was  ordered  in  her  turn  toa  quay 
berth  in  the  inner  harbour  on  the  8th  of  January,  1889, 
aad  the  defendants  began  to  load  her  on  the  10th  of 
January  and  completed  her  loading  on  the  15th  of 
Jannaiy,  aad  ocou^ed  in  loading  and  discharging  her 
altogether  twelfe  days. 

.Upon  these  f^ots  the  arbitrator  found  that  the  lay 
diva  eommenoed  on  the  22nd  of  December,  1888,  and 
ej^red  on  the  5th  of  Januaiy,  1889,  and  that  the 
defendants  were  liable  to  pay  the  plaintifEs  £456  16s.  for 
demumge  aad  detention  of  the  Yessel. 

Bama^  Q.C.  (  W.  JBngUth  Sdrrison  with  him},  for  the 
defandaats.— The  finding  of  the  arbitrator,  that  <*  there 
was  no  piactieal  means  of  loading  at  Odessa  except  at  or 

<«•}  Reported  4^  OaoaCsAnciur,  Esq.,  Barristet-at-Law. 


alongside  a  quay  berth,"  shows  that  the  lay  days  under 
the  oharter-party  did  not  begin  to  run  until  the  vessel 
obtained  a  qaay  berth.  It  was  held  in  Brown  y.  JohneoUf 
10  M.  &  W.  381,  and  Tapecott  r.  Balfour,  21 W.  B.  245, 
L.  B.  8  0.  P.  46,  that  the  lay  days  began  to  run  from  the 
time  of  getting  into  dock  as  opposed  to  that  of  obtaining 
a  quay  berth,  but  the  ground  of  those  decisions  was  that 
the  dock  itself  was  the  usual  place  for  loading.  That 
was  not  the  case  at  Odessa^  for  the  usual  place  of  loading 
there  was  some  quays  either  in  the  outer  or  inner 
harbour.  A  ship,  therefore,  whioh  was  chartered  to  load 
at  Odessa,  could  not  rightly  be  said  to  huTe  arrived  untU 
she  had  obtained  a  loading  berth  at  a  quay.  Further, 
the  time  from  the  22nd  of  December  to  the  8th  of 
January  was  not  an  unreasonable  time  for  the  captain  to 
wait  in  order  to  obtain  a  plaoe  for  his  ship  at  a  loading 
berth :  yisleon  t.  Bahl,  29  W.  B.  548,  6  App.  Oas.  88. 

Cohen,  Q.C,  {J.  G.  TFiM  with  him),  for  the  plaintifEs.— 
The  arbitrator  has  found  as  a  fact  that  ships  were 
loaded  at  Odessa  both  in  the  outer  harbour  and  in  the 
inner  harbour,  and  also  that  *' there  is  no  custom  at 
Odessa  by  which  steamships  under  charter  are  not  con- 
sidered ready  to  receiTe  oargo  until  after  being  moored 
alongside  the  quay."  The  outer  harbour,  therefore,  was 
one  of  the  usiial  places  of  loading  at  Odessa,  and  the 
ship,  haying  arriyed  there,  had  arri? ed  at  Odessa  with* 
in  the  meaning  of  the  oharter-party,  and  the  lay 
days  began  to  run  from  that  time.  The  defendants 
were  no  doubt  within  their  right  in  ordering  the  yessel 
to  the  inner  harbour,  but,  after  she  had  got  into  the 
outer  harbour,  it  became  immaterial  when  she  might 
obtain  a  quay  berth.  As  soon  as  the  lay  days  oommenced 
the  defendants  became  responsible  to  the  plaintifEs  for 
any  failure  to  load  within  the  stipulated  time  in  whstt. 
oyer  way  that  failure  was  occasioned,  unless  it  was  done 
by  the  negligence  of  the  captain  or  other  agent  of  the 
plaintifEs.  The  cause  of  the  failure  in  this  case  was  the 
dook  regulation  as  to  ships  taking  their  turn  at  the  quay, 
so  that  the  defendants  are  clearly  liable.  This  is  shown 
in  Brett,  L.J.'s  judgment  in  Neleon  y.  Bahl,  and  in  the 
oases  of  Brown  y,  Johneon  and  Tapecott  y.  Balfour, 
[He  cited  also  Oaryer  on  the  Law  of  Carriage  by  Sea, 
leotion  627,  p.  629 ;  Bavice  y.  McVeagh^  28  W.  B.  148, 
4  Ex.  D.  265 ;  and  Murphy  y.  Coffin^  32  W.  B.  616, 
12  Q.  B.  D.  87.] 

Bamee,  Q.C,  in  reply. — ^The  case  for  the  defendants 
is  supported  by  the  decision  in  Brereton  y.  CJ^apmanf 
7  Bing.  559,  and  £cU  y.  Anderson,  10  M.  &  W.  498. 

HuDDLBSTOK,  B.-*!  am  of  opinion  that  the  decision 
of  the  arbitretor  was  correct.  The  court  has  to  consider 
the  terms  of  the  charter-party  in  connection  with  the  facts 
found  in  the  award.  According  to  the  charter-party  the 
plaintifE's  steamship,  the  JAs^ie  Englieh,  was  **  to  proceed 
to  Odessa  or  so  near  thereunto  as  she  might  salsly  get 
and  load."  The  arbitrator  finds  that  on  the  22nd  of 
December  the  plaintifEs  brought  the  Lusaic  Englieh  into  the 
outer  harbour  at  Odessa  "  as  near  as  she  might  safely  get  ** 
to  a  loading  berth,  and  gaye  the  defendants  notioe  that 
she  was  then  ready;to  load.  He  finds  that  at  Odessa  it  was 
impracticable  to  load  the  steamship  except  at  some  quay 
in  either  the  outer  or  the  inner  harbour ;  that  she  might 
haye  been  loaded  at  a  quay  berth  in  the  outer  harbour  in 
whioh  she  arriyed  on  the  22nd  of  December,  but  that  she 
was  in  fact  loaded  at  a  quay  berth  in  the  inner  harbour, 
which  she  did  not  reach  till  a  subsequent  date  in 
January,  that  the  defendants  would  only  load  her  in  the 
inner  harbour  as  tiie  oargo  was  stored  there,  and  that, 
owing  to  the  rules  of  the  port  and  its  crowded  oondition, 
when  she  arriyed  she  could  not  haye  obtained  a  quay 
berth  in  either  harbour  earlier.  It  was  conceded  by  the 
learned  counsel  for  the  plaintifEs  that  the  defendants  were 
entitled  to  order  the  yessel  from  the  outer  into  the  inner 
harbour  where  the  oargo  was,  and  that  the  time  occupied. 
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in  to  monng  her  ought  not  to  be  zeokoned  aa  part  of  the 
Ji^  di^fi  nnder  the  charter  party.  IToder  these  oiroom- 
■lanoes  (he  qoestion  is,  whether  the  lay  days  are  to  he 
oompated  from  the  22ad  of  Deoember,  when  the  ship 
xeabhed  the  outer  harboar,  or  from  the  date  at  which  she 
obtained  a  loading  berth  in  the  inner  harbonr  ? 

The  solution  of  this  question  is,  I  think,  to  be  found 
in  a  passage  in  the  judgment  delivered  by  the  present 
Master  of  the  Bolls  in  J^Telion  y.  Dahl,  28  W.  B.,  at  p. 
60  :  "If  the  plaoe  named  be  of  the  larger  description, 
as  a  port  or  dock,  the  notiee  may  be  given  though  the  ship 
is  not  then  in  the  particular  part  of  the  port  or  dock  in 
which  the  particular  cargo  is  to  be  loaded,  but  if  the 
,  place  named  is  of  the  more  limited  deecription,  the  notice 
oannot  be  given  nntil  the  ship  is  at  the  named  place, 
though  the  ship  is  in  the  port  or  dock  in  which  the 
named  place  is  situated/' 

Had  the  contract  been  that  the  ship  was  ^*  to  proceed 
to  the  inner  harbour  at  Odessa  and  load  "  she  could  not 
be  said  to  have  arriyed  within  the  meaning  of  the 
charter-party  till  the  6th  of  January,  when  she  reached  the 
inner  harbour,  and  the  arbitrator  would  have  been  wrong. 
But  the  contract  is  that  she  is  ^  to  proceed  to  Odeasa  and 
load."  This  is  satUfled  by  her  arrival  in  the  outer  har- 
bour at  Odessa  on  the  22nd  of  December.  The  plaintifb 
gave  notice,  as  they  were  entitled  to  do,  of  their  readiness 
to  load  on  her  arrival  there  on  that  day,  and  the  lay  days 
are  to  be  calculated,  as  the  arbitrator  has  calculated  themi 
from  that  day.  The  same  diatinotioD  was  drawn  by  my 
learned  brother  Hathew,  J.,  in  his  judgment  in  Murphy 

Mathsw,  J. — ^I  am  of  the  same  opinion.  I  think  the 
oonoluaion  arrived  at  by  the  arbitrator  a  perfectly  correct 
one.  It  is  unnecessary  and  it  would  be  pedantic  to 
repeat  the  dear  and  felicitous  statements  of  the  law 
which  have  been  made  by  learned  judges  as  from  time  to 
time  they  have  been  called  upon  to  pronounce  judgment 
in  cases  of  this  kind.  The  case  of  Jielton  v.  J)aU  contains 
a  valuable  epitome  of  all  the  previous  authorities.  In 
this  case  it  appears  from  the  award,  that  Odessa  the  port 
to  which  this  vessel  had  to  go  to  load  under  her  charter- 
party,  was  a  port  containing  various  places  of  loading, 
some  at  the  quays  in  the  outer,  dome  at  those  in  the 
inner  harbour.  Now,  as  was  conceded  by  the  learned 
counsel  for  the  shipowners,  the  charterers  were  entitled, 
when  the  vessel  arrived  at  Odessa,  to  require  the  captain 
to  take  her  to  some  proper  and  usual  berth  to  load. 
Had  therefore  the  contract  contained  no  stipulation  as  to 
the  time  within  which  the  loading  was  to  take  plaoe,  it 
is  obvious  that  the  shipowners  would  liave  been  exposed 
to  the  risk  of  the  yeaael  being  ordered  to  some  crowded 
berth,  where  she  might  have  been  delayed  for  a  consider- 
able time.  The  loss  and  iaoonvenienoe  which  this  delay 
night  occasion  to  the  shipowners  would  be  a  much  more 
serious  matter  than  any  inconvenience  likely  to  be  caused 
to  the  charterers.  One  can  conjecture,  as  is  often  the  case 
as  regards  contracts  of  this  andsimilar  kinds,  in  the  course 
of  the  negotiations  the  charterers  say  to  the  ship. 
owners,  **  Ton  must  send  your  ship  to  Odessa."  The 
shipowners  reply,  **  There  are  several  places  at  Odessa  at 
which  you  will  be  entitled  to  call  upon  us  to  load.  Some 
of  these  places  may  be  crowded,  and  you  may  send  our 
ship  to  one  of  these  crowded  places.''  The  charterers 
meet  this  by  saying,  '*We  consent  to  enter  into  an 
obligation  in  the  charter-par^  to  load  the  vessel  within  a 
certain  time."  It  mightbeprematoretoattempt  to  unearth 
the  principle  upon  which  the  interpretation  of  such 
■ttptdations  in  contracts  of  affreightment  depends  with 
a  view  to  laying  down  a  rule  d  general  application,  but 
I  think  that  in  the  particular  class  of  cases  of  which  the 
present  is  an  example  ib  may  be  stated  to  be  the  rule 
that  where  the  port  of  loading  or  discharge  named  in 
the  contract  contains  several  places  of  loading  or  dis- 
eliarge,  and  the  contract  also  names  a  time  in  which  the 


is  to  be  loaded  or  discharged,  the  optum  d  ths 
merehant  in  the  selection,  of  the  pisoes  of  losdmg  or 
discharge  is  to  be  exercised  subject  to  the  obligation  info 
which  he  has  entered,  that  the  cargo  shall  be  loslad  or 
discharged  within  the  time  named.  Here  ths  tsmI 
arrived  on  the  22ttd  of  December  at  a  point  where  da 
was  at  the  disposition  of  the  charterers.  Th^  hidosli 
to  indicate  the  place  to  which  she  was  to  go  for  hv 
cargo,  and  she  would  have  been  there  immediately.  Tte 
place  of  loading  chosen  by  the  oharteiers  was  a  phoe 
where  she  could  not  load,  as  it  was  a  part  of  the  port  thea 
crowded  by  other  ships,  and  she  had  to  wait  a  oonate- 
able  time.  It  appears  to  me  that  during  all  thii  tine 
the  charterers  were  contracting  a  liabittty  under  lUi 
contract  that  the  ship  should  be  loaded  dnriog  the  tisa 
specified  in  the  <oharter-parfy.  AccofdiBgly  the  laj  di|i 
are  to  be  computed' from  the  22nd  of  December,  and  the 
plaintifls  are  entitled  to  the  sum  awarded  to  than  by  tte 
arbitrator  in  respect  of  demurrage  and  detsotion.  He 
motion  wiU,  therefore,  be  dismissed. 

Motion  diimitsod. 

Solicitors  for  the  plaintiifti,  T.  Cbopor  df  £b. 

Solicitors  for  the  defendants,  LowUu  f  Co, 


Frob.  Div.  k  Adm.  Div.  1  «.    «• 

Probate.  |  **•**■ 

In  the  Goods  of  Axkua.  Clabx.  (i.) 

AdminUtratlaii^WW^  ootate ■  'Smibtrnd  not  kmi  tf 

for  more  tkam  tooon  yoaro — ApplioatiM  U  frmm$ 
death. 

Whore  a  huoband  had  not  boon  hoard  of  ftrmmilMk 
ooven  yoaro,  the  court  refuted  to  dUow  a  partf/  tffffpMf 
for  adminutration  to  the  estate  of  hi*  wife  to  prmiu  tk 
huihand^i  death. 

Per  ownam.'^The  applicant  vould  he  entiMt$iiy 
the  yrant  on  ewearing  her  belief  that  the  deeemiMo 
widovf' 

Motion  on  behalf  of  Mavy  Hannah  JadDmalorlihvlf 
to  presume  the  death  of  Joseph  Karshall  Olstfc  si  mi 
from  July,  1880,  and  for  a  grant  of  letten  of  adaisii 
tration  to  her  of  the  personal  estate  aodeisotBof  Aarib 
dark^  deceased. 

Amelia  Olark,  late  of  Leeds,  in  the  county  sf  ft^ 
died  on  the  14th  of  March,  1889,  intestate^  withoitMl 
or  parent,  and  leaving  Meoy  Hannah  Jadnon,  h«M^ 
and  one  of  her  next  of  kin,  her  surviving. 

Amelia  Olark  was,  on  the  IStii  of  NofwriM^  un, 
married  at  Demerara  to  Joseph  Marahall  OUdi^  m^inv 
of  the  railway  there,  and  she  lived  with  him  at  variHi 
places  until  he  went  to  ChiU  in  January,  191%  Ae 
remaining  in  Bngland.  He  continued  to  eaam^ 
wiUi  his  wife  in  Bnglaad  tiU  July,  1871,  when  the  lettv 
ceased  suddenly,  and  from  that  date  nothing  foithtf  kid 
been  heard  of  or  from  him. 

J)oane^  in  Buiq;xirt  of  the  motion*— The  dsath  of  ^ 
husband  ought  to  be  presumed  at  a  date  ssimjmB 
after  he  was  last  heard  of. 

SOTT,  J.,  refused  to  make  any  Cfdery  as  it  «•■  aot 
usual  for  the  court  to  give  leave  to  prMoms  the  Mh 
of  a  husband  in  such  cases.  The  appUcaat  wfM  ^ 
entitied  to  take  the  grant  on  swearing  her  beUtfthit  IN 
deceased  died  a  widow. 

Motion  refmed. 

Solicitors,  8mUe*^  Binyon^  4  OUard. 

(a.)  Bepoxted  bj  J.  aaBAsn  huMO,  Eaq^,  fisiiiM**^- 
Law. 
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flinrnt  of  Horn. 

Ytm  C.  A.  (England)  Jnlj  99,  30»  1689. 

SOPEB  V.  AnxoLD.  (a.) 

Vendor  and  purchMef-^For/eiture.  of  depotii-^  De/eei  in 
title — Common  midake* 

A  contract  for  the  $aJe  of  real  property  contained  the 
titwd  condttioM  of  eale  and  the  ordinary  provieUme  a§ 
'  to  iU  forfeiture  of  the  deposit  The  vendor* e  tiUe  wae 
fuUy  diidoeed  and  accepted^  hut  the  halance  of  the 
yvrekoH'money  wae  not  paid  and  the  depoeit  forfeited. 
The  property  vhu  aftenoarde  eold  to  eomeone  elee,  when 
ajlaw  in  the  titU  wae  discovered. 

Bdd,  in  an  action  to  recover  the  depoeit  by  the  former 
fwrehater,  that,  the  title  having  heen  accepted,  the  contract 
went  of  owing  to  hie  defavdtt  and  that  he  could  not 


Bedtion  of  the  Ck>Drt  of  Appeal  (36  W.  B,  207,  37 
Oh,  D,  96}  affirmed. 

Tbii  was  an  appeal  from  a  deoielon  of  the  Oourt  of 
Appeal  (OottoB,  L.J.9  Sir  James  Hannen^  and  ]>>pep, 
LJ.),  reported  36  W.  B.  207,  37  Cb.  D.  96,  affirming 
Kekawieb,  J.,  reported  35  W.  B.  451,  35  Cb.  D.  384. 

Bj  an  agreement  dated  the  4th  of  Nofember,  1882, 
and  made  between  the  respondents,  Arnold  and  Patten, 
of  the  one  part,  and  the  appellant,  Soper,  of  the  other 
part,  the  reepondenta  agreed  to  sell  to  the  appellant 
eertain  freehold  property  atXeignmonth  for  £6,100,  of 
which  aam  £610  was  to  be  paid  on  signing  the  agree* 
■eat,  and  the  remainder  on  the  completion  of  the  sale. 

Hie  agreement  contained  the  nsaal  condition  pro- 
vidteg  tlMt  if  the  pnrchaser  should  fail  to  comply  with 
tte  conditiona  of  sale  his  deposit  should  be  forfeited 
to  the  vendors,  who  should  be  at  liberty  to  resell  the 
property. 

^e  £610  waa  deposited  with  the  respondents,  the 
sbitiaet  of  title  delifered  and  approred,  but  the 
appellant  waa  unable  to  find  the  balance  of  the  pur- 
ehaae-money  when  the  time  arrived  for  completion, 
■ad  the  respondents  thereupon  rescinded  the  agree- 
BMBt  and  retained  the  depoait  as  forfeited. 

In  Jane,  1885,  the  reepondenta  agreed  to  aell  the 
piopwty  to  F.  Slocombe,  who  took  an  objection  to  the 
title  m  the  ground  that  a  power  of  sale,  under  which 
tte  land  had  been  purported  to  be  sold  to  the  defend- 
iBli,  did  not  really  eziat.  And  by  an  order  of  Ohitty, 
J.9  open  a  sununona  under  the  Vendors  and  Puechasert 
Ao(k  1874,  it  waa  declared  that  a  good  title  to  the 
beieditamenta  had  not  been  shown.  Thereupon  the 
appeUant  demanded  repayment  from  the  respondents  of 
Ua  deposit,  with  intoreat,  and  commenced  this  action, 
wUoh  was  diamisaed,  with  costs,  by  Eekewich,  J.,  and 
I7  Ote  Ooort  of  Appeal. 

J-  M,  Bigg  {J.  A.  Thome  with  him),  for  the  appel- 
lant. 

W.Barher,  Q.C.  {Vernon  Smith  and  Reginald  Kemp 
Yith  him],  for  the  respondents. 

Cooper  T.  Fhihbe,  15  W.  B.  1049,  L.  R.  2  H.  L. 
149;  Jonee  t.  Clifford,  24  W.  B.  979,  3  Oh.  D.  779 ; 
^iitgham  r,  Bingham,  1  Yes.  sen.  126;  Sowev,  Smith, 
2S  W.  B.  802,  27  Cb.  D.  89;  Eart  ▼•  Swaine,  26 
W.S.  30,  7  Oh.  P.  42  ;  Torrance  t.  Bolton,  21  W.  B. 
134,  L.  B*  8  Oh.  118  ;  Ex  parte  Barrtll,  In  re  Pamell, 
S3  W.  B.  846,  L.  B.  10  Oh.  612  ;  Want  ▼•  StaUilfraee, 
21W.  B.  665,  L»  E.  8  £z.  175,  184;  Brownlie  t. 
Campka^  6  4pp.  Caa.,  p.  937,  29  W.  B.  Dig.  232 ; 
Bogm  T.  Ingham,  25  W.  B.  338,  3  Cb.  D.  361 ;  SUwart 
V.  iSliiaarf,  6  CI.  k  F.  911,  were  referred  to. 

(«•)  Bepovt^d  by  Chablis  H.  Gbaftok,  Esq.,  Barrister* 
at-I«w. 


July  29.— Lord  HxasoKBLL.  —  The  only  queetion 
raised  by  this  appeal  la  whether  the  appellant  |s  en- 
titled to  recofer  from  the  respondents  a  sum  of  £610, 
which  was  paid  to  them  some  years  ago  as  a  deposit 
upon  a  contract  of  sale  made  between  the  appellant  and 
the  trustees  of  the  will  of  Mr.  Arnold,  whereby  the 
trustees  agreed  to  sell  certain  property  to  the  appellant 
for  the  Bum  of  £6,100.  By  the  conditions  of  sale  it 
was  provided  that  "  all  objections  and  requisitions  (if 
any)  in  respect  of  the  title  or  the  abatract,  or  anything 
appearing  .  therein  reapeotively,  ahall  be  atated  in 
writing  and  aent  to  the'  vendors'  solicitor  within 
seven  days  from  the  delivery  of  the  abstract,  and  all 
objections  and  requisitions  not  sent  within  that  time 
shall  be  considered  to  be  waived,  and  in  this  respect 
time  shall  be  deemed  the  essence  of  the  contract." 

An  abstract  was  delivered  by  the  ttustees  to  the 
appellant.  That  abstract  disclosed  that  Ur.  Arnold 
had  purchased  from  the  trustees  of  the  will  of  Mr. 
Henry  Hoare,  and  that  those  trustees  had  purported 
to  aell  to  Mr.  Arnold  under  the  authority  of  a  power 
contained  in  the  will.  The  abstract  disclosed  the  terms 
of  the  will ;  it  ahowed  exactly  the  terms  of  the  power 
which  the  trustees  had  purported  to  exercise  in  sdling. 
The  solicitors  of  Mr.  Soper,  the  purchaser,  made  certain 
requisitions  and  objections.  Some  of  the  objections, 
indeed,  were  connected  with  the  fact  of  the  sale  having 
taken  place  by  the  trusteea  of  Mr.  Hoare  under  the 
powers  of  his  will ;  but  they  took  no  exceptions  to  the 
title  except  such  as  were  removed  to  their  satisfaction, 
and  ultimately  they  accepted  and  approved  the  title. 
That  fact  is  distinoUy  stated  in  the  statement  of  defence 
to  the  action,  and  ia  not  traversed  in  the  reply,  and 
therefore  we  may  take  it— indeed,  we  are  bound  to 
take  it — that  the  title  waa  so  accepted  and  approvisd. 

Thereupon  a  conveyance  would  have  followed  in  the 
natural  course ;  but  the  appellant,  as  is  admitted,  was 
unable  to  find  the  balance  of  the  purchase-money,  and 
for  that  sole  reason  the  payment  of  the  balance  waa  not 
made,  and  the  transaction  was  not  carried  through  by,  a 
conveyance  and  the  payment  of  the  purchase -money 
accordingly.  The  time  having  elapsed  when  the  pay- 
ment was  to  be  made,  the  vendors  served  a  notice  upon 
the  appellant  that,  unless  he  paid  the  money  in  acoosd- 
anoe  with  the  contract  within  fourteen  days,  they  should 
rescind  the  contract  and  not  be  under  any  further 
obligation  to  carry  it  out  and  complete  the  purchase. 
No  payment  was  made,  nothing  was  done,  and  matters 
remained  in  that  position,  the  deposit  continuing  to  be 
held  by  the  respondents. 

So  matters  stood  for  some  years,  until  the  present 
action  was  brought,  in  which  the  appellant  seeks  to 
recover  back  the  money  which  he  so  paid,  upon  the 
ground  that  the  trustees  of  the  will  of  Mr.  Henry 
Hoare  had  not  power  to  aell  the  estate  except  upon  a  oqu- 
dition  which  had  not  happened.  It  must  be  taken,  I 
think,  for  the  purposes  of  this  appeal,  that  the,  trustees 
had  not  the  full  power  of  sale  which  they  purported  to 
exercise ;  that  their  power  was  only  exercisable  abfo- 
Intely  in  case  there  were  no  children  of  the  marriage 
who  could  become  entitled  to  the  property  under  the 
trusts  of  the  will;  and  it  appears  that  there  is  a 
daughter  of  the  marriage  who,  on  her  majority,  will 
become  entitled  under  those  trusts.  There  w|m,  there- 
fore, the  plaintiff  insists,  a  defect  in  the  title  such  as  I 
have  ca>led  attention  to ;  and  his  point  is  this : — ^He 
says :  "  Inasmuch  as  I  now  discover  that  at  the  time 
when  I  paid  the  deposit  on  the  sale,  and  at  the  time 
when  I  failed  to  pay  the  residue  of  the  purobaae- 
money  and  you  declared  the  contract  to  be  at  an  end, 
you,  the  trustees,  the  vendors,  could  not  have  made  out 
a  good  title  to  the  property,  therefore  I  am  entitled  to 
have' my  deposit  back." 

Now,  as  I  have  pointed  oat,  the  defect,  such  as  it 
waS|  was  communicated,  on  the  very  face  of  the  abatcftot 
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of  title,  to  the  appellant,  and  waa  as  well  known  to  him 
aa  to  the  troatees  at  the  time  when  he  accepted. and 
approved  the  title.  There  can  be  no  doubt  that  if  be 
had  posaesaed  the  money  and  had  been  in  a  position  to 
pat  it,  notwithatanding  that  defect,  the  reaidne  of  the 
pnrohaae-money  would  have  been  paid  and  a  oontey* 
anoe  execnted.  I  apprehend  that  it  ia  clear  that  if  that 
had  taken  place  no  objection  could  afterwarda  have  been 
taken  to  the  title  auch  aa  ia  now  aoggeated,  and  no 
relief  could  hare  been  obtained  on  account  of  the  defect 
to  which  I  hare  alluded.  How  doea  the  matter  atand, 
then,  with  regard  to  the  deposit  P  The  depoait  ia  giren 
aa  a  aecuritj  for  the  performance  of  the  oontraet.  The 
appellant  admittedly  cannot  recoTer  that  deposit  if  it 
waa ,  through  his  default  that  the  tranaaction  waa  not 
completed.  Now,  under  the  circumatancea  which  I 
hate  detailed,  I  oani^ot  doubt  that  it  must  be  regarded 
as  a  contract  uncompleted  through  the  default  of  the 
appellant  Aa  I  have  aaid,  he  took  no  exception  to  the 
title— he  waa  willing  to  Uke  that  title;  he  had 
intimated  hia  willingneaa  to  take  that  title  by  accepting 
and  approving  of  it,  and  the  truateea,  the  vendora,  were 
ready  and  willing  to  convey  to  him  that  title,  which  he 
had  ao  intimated  hia  wiUhigneaa  to  accept.  But  he, 
although  he  did  not  object  to  the  title  at  all,  waa  not 
prepared  to  carry  out  hia  contract — ^he  had  not  the 
meane,  and  that  became  known  to  the  vendora. '  There- 
upon they,  after  due  notice,  determined  the  contract  aa 
againat  him. 

Now,  when  an  action  ia  brought  by  the  appellant  to 
recover  the  deposit,  and  the  objection  ia  taken  that 
the  vendors  were  not  able  to  make  out  what  ia  In  law  a 
complete  and  perfect  title,  the  anawer  aeema  to  me  to  be 
thia,  that  the  vendors  were  perfectly  ready  aud  willing 
to  convey  to  the  appellant  that  title  which  he  had 
accepted  and  approved  and  declared  himself  willing  to 
take,  and  the  contract  only  went  oil  because  he  after- 
wards was  not  in  a  position  or  prepared  to  carry  it  out 
on  his  part.  That  seems  to  me  to  show  that  it  waa 
owing  to  his  default  that  the  contract  came  to  an  end  ; 
and  I  venture  very  much  to  doubt  whether,  under 
circumstances  such  as  I  have  desoribed|  if  the  vendors 
had  brought  an  action  for  specific  performance  to  com- 
pel him  to  complete  the  purchase  and  to  pay  the  residue 
of  the  purchase-money,  he  could  have  resisted  such  an 
action  on  the  ground,  even  if  he  had  then  ascertained 
that  it  was  a  fact  or  realissed  that  it  was  a  fact,  that 
there  was  some  defect  in  the  title.  No  authority  has 
been  cited  to  show  that,  under  auch  conditions,  where  a 
purchaser  has  accepted  and  approved  a  title,  all  the 
fftots  bting  known  to  him  at  that  time,  he  can  resist  a 
decree  for  spedflo  performance  and  claim  to  have  the 
title  investigated,  and  not  have  it  declared  that  he  has 
accepted  the  title,  and  that  he  is,  therefore,  bound 
specifically  to  perform  his  contract.  However,  it  is 
not  necessary  to  dedde  that  point.  If  that  be  the  case, 
it  seems  to  me  that  it  would  be  out  of  all  reason  to 
suppose  that  he  oould  recover  the  deposit  on  the  groand 
that  the  contract  had  come  to  an  end,  not  through  his 
default,  but  through  that  of  the  vendors,  when  the 
circumstaaees  were  such  that  they  oould  have  com- 
pelled him  spedfloally  to  perform  the  contract.  Bat,  as 
I  have  said,  I  do  not  think  it  necessary  to  determine 
this  point,  becanscb  for  the  reasons  which  I  have  stated, 
it  seems  to  me  that  he  was  in  default,  that  the  contract 
went  off  owing  to  his  default,  and  that  under  those 
circumstances  he  cannot  recover  the  deposit.  It  seems 
to  me  that  any  other  decision  would  lead  to  most  in- 
convenient consequences,  because,  under  circumstances 
such  as  these,  where  trustees  were  selling,  the  deposit 
might  have  been  distributed  by  them  amongst  their 
beneficiaries,  and  then,  at  any  time  within  six  years 
afterwards,  if  the  purchaser  diecovered  that  there  was 
some  defect  of  title  which  would  have  prevented  their 
making  out  a  perfect  conveyancing  title,  he  could  bring 


an  action  against  the  trustees  to  recover  baek  the  dspsiit 
which  he  had  ao  paid,  thongh  he  had  accepted  and  nsfa 
taken  any  objection  to  the  title.  That  would  bs  i 
result  which  would  bo  productive  of  the  gravest  inoon- 
venience.  I  know  of  no  authority  in  point  of  law  to 
warrant  it,  and  I  therefore  move  your  lordships  thsttUi 
appeal  be  dismissed. 

Lord  FiTzosBALD.^I  have,  during  the  course  of  thk 
rather  singular  and  unusual  case,  had  upon  mj  mind  i 
considerable  degree  of  hesitation  in  affirming  the  jadg- 
ment  of  the  court  below ;  but  a  great  deal  of  it  bss  bses 
removed,  I  must  confeaa,  by  the  argument  whieb  Kr. 
Barber  haa  addressed  to  us.  Therefore,  while  I  ahsfl 
add  afew  words,  I  am  able  to  say  that  I  do  not  divsat 
from  the  judgment  which  has  been  announeed  hj  Uti 
Herschell— nay,  more,  that  I  concur  in  it. 

The  case  is  very  singular,  and  the  hesiUtlon  wfaicbl 
have  expressed  was  based  upon  certain  legal  propositioos 
which  I  had  in  my  mind  and  thought  ought  to  goren 
the  case.  Now  I  look  upon  it  as  aettled  that  when 
money  ia  paid  to  another  nnder  the  influsnos  of  i 
mistake — that  is  to  aay,  upon  the  suppositioa  tlut  s  (set 
is  true,  which  fact  is  untrue — ^an  action  will  Us  to 
recover  that  money  back  again  ;  and,  f nrtheraon,  it 
the  purchaser  here  parted  with  hia  money  under  a«ii- 
take  it  seems  to  be  rather  against  justioe  and  good  ooa- 
science  that  the  receivers  of  that  money,  who  feUiafto 
the  same  mistake  themselves,  should  retain  it. 

Now,  I  must  observe  that  the  parties  here  hare  bees 
perfectly  candid — indeed,  the  pleadings  and  ths  OMise 
of  the  case  have  been  quite  refreshing.  There  ii  no 
controversy  between  them  as  to  fact  In  tratb,  tke 
statement  of  claim  seems  to  have  been  firamsd  is  thst 
perfectly  candid  manner  which  oharaoteriaas  it  withs 
view  to  invite  a  decision  upon  demorrer;  andintta 
defence  the  prindpal  statements  put  forward  are  sot 
controverted. 

Now,  how  did  the  case  arise  P  The  defeadsiti 
offered  for  sale  certain  property.  It  was  not  a  sals  bj 
auction,  it  was  a  private  sale,  and  in  the  eontnet  of 
sale  I  find  what  the  defendants  professed  to  be 
selling:— "The  vendors  shall  sell  and  the  panbMr 
shall  purchase  the  freehold  pn^erty  called  'Qj 
Bowdens,' at  Teignmouth,  in  the  county  of  DefOB,sM 
the  inheritance  thereof  in  fee  simple  in  possassios  fRa 
from  incumbrances."  The  langnage  is  qaila  apsdifii 
The  purchaae-money  ia  £6,100,  of  whidb  sum  the  «• 
of  £610— that  is,  part  of  the  purohase-money—iifev^, 
paid  "  immediately  after  the  signing  of  thia  sgrsesMSl, 
and  the  remainder  on  a  given  day.  So  that  the  soaa 
£610  was  part  of  the  purchase-money,  though  ft  fv* 
filled  the  double  purpose  of  also  being  a  seeuii^  t»  tts 
vendors  that  the  purchase  would  be  gone  on  witb  sad 
completed,  and  the  condnding  provision  of  the  sfla- 
ditions  of  sale  shows  that  that  was  partiaOy  the  objia 
of  the  deposit  .  .  -^ 

Now  there  has  been  a  mistake  here  for  whidi  actther 
parley  is  to  blame.  The  vendor  put  forward  his  «■< 
very  oandidly  upon  the  abstract  of  title.  I  do  not  sMsa 
to  say  that  he  disclosed  the  defect,  or  stated  t^^^' 
or  communicated  the  defect  of  the  title,  but  hs  dinted 
the  wiU  of  Mr.  Hoaie,  which  was  the  fouidstioa  of  bu 
title,  and  he  disclosed  that  aocuntely.  Bat  be  had 
committed  an  error  (I  assume  for  the  present  V^i'^ 
that  it  was  an  error)  in  the  deduction  wMeh  hs  hsd 
made  from  that  will  in  supposing  that  the  tnatsesoc 
Mr.  Hoare  had  a  right  to  sell  untU  the  liasitatioaatobfi 
ohUdren  had  failed  to  take  effect;  that  defiset,  if  it  n» 
error,  goes  to  the  very  root  of  the  title;  for,  though »» 
true  that  the  abstract  offered  to  the  pntohaser  the  ^ 
estote  of  Mrs.  Hoare,  whieh  was  stiU  in  eristwa^f^ 
beyond  that,  supposing  that  error  to  exist,  the  pw'*'*"' 
if  he  had  completed  the  purchase,.  wtM  has*  i^ 
nothing—he  would  only  have  got  the  life  estate  of  mn. 
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Hoarr.  He  would  have  got  the  legal  estate  in  foe  no 
doubt,  bat  he  would  have  got  it  bound  with  a  trust  the 
peiiod  for  the  carrying  out  of  which  had  not  arrived, 
beeaote  it  oould  not  arrivs  until  the  death  of  Mrp. 
Boare.  So  that,  assuming  the  oonstruotion  put  upon 
that  will  by  Ohitty,  J.,  to  be  well  founded,  all  the  pur- 
chaser woidd  have  got  would  have  been  simply  the  life 
estate  of  Mrs.  Hoare.  I  need  not  say  that  that  is  not 
"  an  estate  of  inheritanoe  in  fee  simple  free  from  in- 
eiimbranoes." 

The  ▼endoTB  I  aoquit  of  all  intentional  misrepresenta- 
HoD  or  the  slightest  insinuation  of  fraud  in  their  oon- 
duet.  If  there  waj  an  error  on  their  part  the  purchaser 
or  his  solicitor  fell  into  the  same  error ;  and  the  lan- 
guage of  the  will  ia  so  obscure  and  so  difflonlt  to 
interpret  that  I  can  quite  understand  how  all  the  legal 
gentlemen  conoemed  in  this  purchase  fell  iuto  a  com- 
Don  error ;  but  the  thing,  if  it  is  an  error,  is  trans- 
parent always,  supposing  the  decision  of  Ohitty,  J., 
to  be  well  founded;  upon  that  I  offer  no  opiulon. 

The  transaction  then  proceeded,  and  the  abstract  was 
flniabed,  and  certain  requisitions  were  made ;  but  I  do 
not  find  that  any  requisition  was  made  in  respect  of  the 
will  of  Mr.  Hoare  or  anything  connected  with  it,  sare 
this :— ^*'  The  succession  duty  payable  in  respect  of  the 
estate  of  the  late  Henry  Arthur  Hoare  should  be  com- 
■ntedand  paid  or  provision  must  be  made  for  payment 
thereof  I  think  that  ie  the  only  allusion  to  the  will. 
In  truth,  both  parties  fell  into  a  common  error,  and  they 
did  not  see  it  until  the  case  came  before  Ohitty,  J.  It  is 
qofta  trne  that  the  purchaser  was  unable  to  complete 
his  porehase,  but  his  solicitor  raised  no  objection  to  the 
title  on  this  ground.  The  other  objections  were  mere 
objections  of  oonveyancing,  things  required  to  be  done ; 
rights  of  way  and  matters  of  that  kind  were  provided 
for ;  but  amongst  the  requisitions  there  is  no  objection 
whaterer  going  to  the  title;  that  is  passed  over  in 
silenoe,  and  it  is  the  foundation  of  a  common  mistake  in 
respeei  of  which  the  plaintifE  alleges  that  he  is  entitled 
to  loeoYcr  the  £610. 

1  cannot  say  either  that  there  is  any  laehis  on  the  part 
of  the  plafntifi.  Unfortunately  he  became  a  lunatic  in 
1888,  probably  before  the  time  arrived  for  completing 
the  cmitiact,  and  though  he  had  a  partial  recovery  of 
his  XMMon  and  vras  discharged  in  April,  1888,  yet^  in 
1884,  he  became  a  lunatic  again,  and  remained  under 
eonflnement  until  the  close  of  that  year.  Those  mis- 
Ibrtanea  are  such  as  rnther  to  excite  sympathy  and  to 
ineline  one  to  look  with  narrowness  in  order  to  see 
whether  he  ought  not  to  be  entitled  to  recover  this 
£810.  But,  of  course,  those  reasons  cannot  influence 
the  Hoose  in  its  Judgment  in  point  of  law  if,  in  point  of 
law,  he  ia  not  entitled  to  maintain  this  action. 

Kow  I  wish  again  to  refer  to  the  course  taken  by  the 
-respondents  In  this  litigation  in  the  argument  below 
and  in  the  argument  here,  for  up  to  the  very  latest 
stage  to-day,  until  we  had  heard  Mr.  Barber,  I  was 
under  the  idea  that  this  common  error  was  admitted, 
that  the  dedrfon  of  Ohitty,  J.,  was  not  questioned,  and 
that  there  was  a  defeet  of  title,  and  a  defect  which 
conld  not  be  removed,  but  went  to  the  very  root  of  this 
title  hi  lee,  and  prevented  the  trustees  of  Mr.  Hoare 
from  ever  giving  what  could  be  called  **  an  inheritance 
in  fee  einple."  It  is  now  said  (I  daresay  with  truth) 
that  that  deoision  may  be  questioned.  I  express  no 
opinion  whatever  upon  that  as  to  whether  the  decision 
la  or  ia  not  well  founded.  But  it  has  struck  me  that  the 
proper  course  to  adopt  would  have  been  to  have  said  in 
reply  to  thia  demand  of  the  plaintifr,  the  purchaser, 
when  he  instituted  this  suit  to  recover  his  money,  after 
ObJtfy,  J.'s  deeision  :— «  We  deny  that  the  title  was  a 
bad  ttHe.  It  ia  true  we  did  not  cany  it  beyond  Ohitty, 
J.,  bcaanse  the  expense  would  have  been  great,  and  we 
eaa  Had  a  pnrehaaer  notwithstanding  that  dedaion  ;  but 
we  deny  that  it  wm  a  bad  title,  and,  furthermore,  we 


deny  that  yon  have  a  right  to  question  it,  and  we  refuse 
to  enter  iuto  the  question  with  yon."  I  confess  that 
the  authorities  dted  rather  bring  my  mind  to  that  view. 
If  that  course  had  been  taken  in  place  of  the  one  which 
was  adopted  in  the  court  below,  in  the  Oourt  of  Appeal, 
and  here,  the  question  presented  to  ua  would  have  been  : 
After  the  purobaaer  has  accepted  the  title,  having  had 
it  fully  laid  before  him,  although  the  objection  to  it  was 
not  communicated  because  it  was  not  known  or  did  not 
strike  the  parties,  still,  having  had  an  opportunity  of 
Judging  for  himself,  and  not  having  rejected  the  title, 
on  the  contrary,  having  accepted  it,  can  he  make  thii 
claim  P'  He  says,  and  aaya  truly  :— *^  I  would  have 
carried  out  the  transaction  to  a  conveyance  if  I  had  had 
the  means  of  paying  the  balance  of  the  purchase- 
money,  but  I  was  obliged  to  drop  it  because  I  had  not 
the  money.*'  I  confess  I  am  very  much  shaken  by  that 
view.  If  the  true  courae  had  been  adopted  the  dedsion 
of  the  Oourt  of  Appeal  should  have  been,  not  upon  the 
ground  upon  which  it  went  in  this  case,  but  upon  the 
ground — ''This  question  is  dosed;  we  cannot  permit 
you  to  reopen  it ;  you  having  once  accepted  the  title, 
even  if  there  has  been  error  in  fact,  we  cannot  help  you 
— you  must  abide  by  the  oonsequences." 

Whilst  I  express  these  opinions  upon  the  case,  I  cou- 
Usi  I  am  very  unwilliDg  to  do  so,  because  I  cannot 
fail  to  see  that  this  ease  involves,  in  addition  to  the 
ordinary  queetions  of  law  which  it  presents,  a  good 
deal  of  the  praotioe  of  conveyancers,  and  the  practice  of 
conveyancers  I  have  always  understood  to  be  a  portion 
of  equity  practice,  with  which  I  am  not  familiar,  and  I 
have  aome  hesitation  In  expressing  an  opinion  upon  it. 
But,  upon  the  whole,  though  I  had  some  hesitation  In  the 
courae  of  the  oase,  I  think  that  the  sounder  view  to  take 
is  that  which  has  now  been  presented  at  the  close  of  the 
case,  that  this  objection  is  not  open  to  the  plaintiff, 
and  that  he  cannot  succeed  in  recovering  the  part  of  the 
purchase -money  which  he  seeks  to  recover. 

Lord  Maohaohtxk.—- I  certainly  mean  no  reflection  on 
the  learned  counsel  for  the  appellant,  who  has  argued 
the  oase  with  perfect  fairness  and  much  ability,  if  I  say 
that  the  appellant's  daim  seema  to  me  to  be  groundless 
and  almost  absurd. 

There  was  a  contract  for  the  sale  of  some  real 
property.  There  were  the  usual  conditions  of  sale. 
There  was  a  deposit  paid,  and  there  were  the  ordi- 
nary provisions  as  to  the  forfeiture  of  the  depodt. 
An  abstract  was  delivered,  the  vendor'^  title  was 
fully  disdosed,  that  title  was  duly  accepted  and  ap- 
provedy  the  conveyance  was  prepared,  and  every- 
thing waa  ready  for  oompletion ;  but  whan  the  time 
came  for  paying  the  price,  the  balance  of  the  purohaue- 
money  waa  not  forthcoming.  The  purchaser  had  to 
abandon  the  contract,  the  deposit  was  forfeited,  and  the 
matter  was  dosed,  and  I  think  findly  closed,  between 
the  vendor  and  purchaser.  Everybody  knows  what  a 
depodt  is.  The  purchaser  did  not  want  legal  advice  to 
tell  him  that.  Tie  deposit  serves  two  purposes — if  the 
purchase  is  carried  out  It  goes  agdnst  the  purchase- 
money— but  its  primary  purpose  Is  this,  it  is  a 
guarantee  that  the  purchaser  means  business,  and  If 
there  Is  a  oase  In  which  a  deposit  is  rightly  and  properly 
forfeited  It  is,  1  think,  when  a  man  enters  iuto  a  con- 
tract to  buy  real  property  without  taking  the  trouble  to 
consider  whether  he  can  pay  for  it  or  not. 

Some  years  after  the  deposit  was  forfeited  it  appears 
there  was  a  contract  to  sell  the  property  to  someone 
else,  and  that  person  found  out  a  flaw  In  the  title  which, 
in  the  opinion  of  a  learned  Judge,  prevented  the  vendor 
from  enforcing  the  contract.  The  appellant  now  oomes 
forward  and  says  :  "  Give  me  back  my  money,  because 
If  I  had  found  out  that  flaw  I  ahould  not  have  allowed 
my  m<mey  to  be  forfeited."  I  am  not  aure  that  every 
,  Judge  would  have  taken  the  aame  view  of  the  oonBtrnc- 
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tlon  of  Mr.  Hone's  will  that  Ohitty,  J.,  took ;  but  T 
ezpreae  no  opinion  upon  that,  and  I  asBume  that  this 
flaw  waa  a  fatal  defeet  in  the  title. 

The  real  answer  to  the  daim  of  the  appellant,  I 
think,  is  that  the  deposit  was  forfeited  for  a  good  and 
BoiBoient  reason.  It  was  forfeited  beoanse  the  par- 
ohaser  oonld  not  pay  the  stipulated  price,  and  for  no  other 
reason.  If,  instead  of  forfeiting  the  deposit,  the  vendor 
had  brought  an  action  for  speoiflo  performance  after  the 
purchaser  had  accepted  and  approved  the  title,  as  it  is 
admitted  in  this  case  he  did,  he  would,  I  think,  have 
been  entitled  to  a  Judgment  for  specific  performance, 
with  a  dedasation  that  the  title  had  been  accepted,  and 
I  apprehend  the  court  would  have  declined  to  go  into 
any  question  as  to  the  construction  of  Mr.  Hoare's  will. 
Under  these  drcunistances,  in  my  opinion,  it  would  be 
most  inequitable  to  allow  the  appellant,  on  a  purely 
hypothetical  state  of  drcumstanoes,  to  reopen  a  matter 
which  has  been  finally  dosed. 

Judgment  appealed  from  affirmed,  and  appeal  dii- 
mUud. 

Solidtors  for  the  appellant,  OranviUe,  BmUh,  A  Co,^ 
for  T,  dt  J,  Baichingt,  Teignmouth. 

Solicitors  for  the  respondents,  Lovell,  Son,  df  Pit  field. 


l^ribs  OoumtU 


Jan.  31 ;  Feb.  1 ;  Aug.  1, 1889. 

Btbbl  v.  Scott,  (a.) 

(On  appecdfrom  the  Court  of  the  Recorder  of  Bangoon.) 

General  average^ JeUieon^Maeter'i  defauU^Right  to 
eoHMhuHon. 

Where  Jettieon  wa$  rendered  neoeeeary  hy  the  maiter'e 
defatdt  in  navigating  the  ihip, 

HM,  that  the  oumen  of  the  cargo  JeUieoned  were 
entitled  to  general  average. 

The  owner  of  goode  saerifioed  for  the  common  heneflt 
hoe  (1)  a  direct  daim  againtt  each  of  the  ownere  of  the 
ehip  and  cargo  for  a  pro  ratft  contribution  towarde  hie 
indemnity,  and  (2)  a  lien,  to  he  enforced  through  the 
maiter,  upon  each  parcel  of  goode  ealved  belonging  to  a 
ieparate  oomigneefor  a  due  proportion  of  hie  individual 
daim* 

Hallett  V.  Bonsfield,  18  Ves.  187,  eooplained. 

This  waa  an  appeal  from  an  order  of  the  Recorder  of 
Bangoon,  dated  the  16th  of  August,  1887,  whereby  he 
decided  in  favour  of  the  req;K>ndents  in  an  action  by 
them  for  a  sum  of  money  paid  under  protest  to  the 
appellante,  agents  for  a  ship  on  which  the  respondents 
were  consignees  of  cargo,  and  claimed  by  the  appd* 
lants  for  general  average  to  meet  losses  of  jettison. 

The  recorder  found  that  the  jettison  waa  caused  by 
the  negligence  of  the  master,  and  held  that  no  claim  to 
general  average  contribution  could,  therefore,  be 
enforced. 

The  facts  appear  in  their  lordships'  judgment. 

Finlay,  Q.C.^  and  Bamee,  Q.O.,  for  the  appdlants. 
—The  respondents  are  liable  to  contribute  to  general 
average  as  owners  of  goods  salved  by  the  jettison.  The 
master's  negligence  having  caused  the  jettison  makes 
no  difference  to  the  rights  of  the  innooent  owners  of  the 
goods  so  lost  [They  referred  to  Simonde  v.  White^  2 
fi.  k  0.  805,  811 ;  OrooJce  v.  Allan,  28  W.  B.  304,  5 
Q.  B.  1>.  38  ;  BehloH  v.  Heriot,  11  W.  B.  596,   14 

(a.)  Beported  by  J.  M.  Ooiatbb,  Esq.,  Barrister.at-Law. 


0.  B.  N.  S.  59 ;  Bobeon  v.  Wileon,  3  Gamp.  480 ; 
BalHt  V.  BonefiM.  18  Yes.  187  ;  Burton  v.  Enfikk, 
32  W.  B.  655,  12  a  B.  D.  218  ;  OiKrgo  ex  Laertes,  36 
W.  B.  Ill,  12  P.  D.  187;  The  Olenfruin,  88  W.  H 
826,  10  P.  D.  103;  and  Boyal  Exchange  Shipping  Oa. 
V.  Dieoon,  35  W.  B.  461,  12  App.  Oas.  11].  In  thii 
case  the  bills  of  lading  exempted  the  owners  from  all 
liability  for  the  masters  negligenoe,  and  their  lien  on 
the  cargo  was  not  affected:  Lowndes  ou  Qeaenl 
Average,  4th  ed.,  p.  332  ;  Abbott  on  Shipping,  ISth  ed., 
p.  532 ;  dting  the  Digest  on  the  positbn  of  the 
master ;  Parsons  on  Marine  Insurance,  ch.  v.,  s.  10,  vol. 
n.,  p.  285. 

Bigham,  Q.O,,  and  Fitzgerald,  for  the  respondeatk 
The  grounding  of  the  vessd  and  consequent  jettiaon 
were  the  faults  of  the  master,  who  was  the  ship, 
owner's  agent,  not  the  agent  of  all  concerned,  in  whst 
he  did.  The  practice  of  general  average  is  not 
applicable  in  the  circumstances  of  this  case :  2  Psnoos 
on  Marine  Insurance,  pp.  217,  225  ;  Abbott  oi 
Shipping,  ed.  1881,  p.  449.  When  the  jettison  takei 
place  because  the  goods  have  been  brought  into  eztn 
peril  by  the  owners  or  master,  then  the  goods  sslved  are 
under  no  liability  to  contribute :  2  Parsons  on  Uaiiae 
Inaurance,  p.  285 ;  Law  of  Shipping,  vol.  I.,  p.  211; 
the  cases  referred  to  on  deck  goods  jettisoned  in  Ware's 
Admiralty  Decisions  (District  of  Maine),  p.  826 ;  and 
The  Paragon. 

They  also  dted  Crooks  v.  AUan  :  WrigU  t. 
Marwood,  29  W.  B.  673,  7  Q.  B.  D.  62 ;  The  Ner- 
way,  13  W.  B.  296,  Br.  &  Lush.  377, 404  ;  Buth  t.  Im- 
port, 34  W.  B.  386,  16  Q.  B.  D.  442,  785  ;  AthmeU  t. 
Wainwright,  L.  B.  2  Q.  6.  837. 

Bamee,  Q,0.,  replied. 

Our.  ode.  niL 

The  judgment  of  their  lordships  (Lord  WifMS, 
Lord  I^zoBEALD,  Lord  Hobhousb,  and  Lord  Uac- 
naghtin)  was  delivered  by 

Lord  Watsok.— The  steamship  Abington,  on  her  way 
from  London  to  Bangoon,  with  a  general  cargo,  m 
aground  on  the  Baragua  Flats  in  the  Oulf  of  Hutabai. 
Part  of  the  cargo  was  thrown  overboard  in  ordar  ta 
lighten  the  vessel,  which  was  got  off  by  that  mesBa,  aad 
was  enabled  to  reach  her  destination  in  safety  on  tba 
19th  of  Ootober,  1886.  On  thedaj  of  her  anival  is  ^ 
port  of  Bangoon,  tha  appellants,  Strang,  Steel,  I:  Oo.f 
local  agents  for  the  ship,  intimated  to  the  respoadesti, 
A.  Soott  k  Go.,  and  other  consigneea  of  the  csigo  CImb 
on  board  that  a  deposit  of  one  per  cent,  upon  the  falsa 
of  their  goods  would  be  required  before  delifvy 
*'  against  probable  average  daim  "  ;  and  on  the  follow 
ing  day  they  made  a  further  intimation  that  the  sbobbI 
of  deposit  required  would  be  five  per  cent  A  eoir^ 
spondence  ensued,  in  the  course  of  which  the  reapoad- 
ents  made  various  tenders,  aU  of  which  were  dediaad ; 
and  on  the  25th  of  Ootober,  six  days  after  the  aiiifsl  d 
The  Abington,  they  paid  the  required  depositi  asMsat- 
ing  to  Bs.1,592  11,  under  protest,  and  cbtidDed  de- 
liveiy  of  their  goods. 

The  respondents,  on  the  27th  of  Ootober,  IMd, 
institated  the  present  rait  in  the  Court  of  tiie  Saesrier 
of  Bangoon  for  recovery  of  their  deposit^  sad  for 
damages  on  account  of  the  detention  of  their  gooda, 
upon  the  allegation  that  they  had  before  paymeat  made 
a  tender  entitling  them  to  ddivery.  Upon  the  assM 
day  on  which  their  plaint  was  filed  the  respoadAli 
applied  to  the  court,  under  aection  492  of  the  Ohfl 
Code,  for  an  injunction  to  restraitt  the  appeOsati, 
Strang,  Sted,  k  Co.,  from  remitting  to  En^^sod, « 
removing  from  the  jurisdiction  of  the  oourt,  the  depew 
paid  to  them  on  the  25th  of  October.  These  appdlsafi 
judidally  undertook  to  retain  the  amount  dataaed  la 
their  own  possession,  subject  to  the  oideis  of  theeouli 
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wllhont  the  iasne  of  a  fonnal  iojonotion,  and  no  farther 
proceedings  have  been  taken  in  that  application. 

On  the  5th  of  February,  1887,  the  respondente  were 
allowed  to  add  to  their  original  ground  of  aotlon  an 
allegation  to  the  effect  that  they  were  not  liable  to  con- 
tribute for  general  ayerage  on  account  of  either  ship  or 
cargo,  becanse  the  grounding  of  The  AUnsfUm  and  the 
consequent  jettison  of  part  of  the  cargo  were  due  to  the 
default,  negligence,  and  misconduct  of  her  master. 
Upon  the  pleadings  thus  amended,  the  case  was  twice 
tried  before  the  recorder,  who  ultimately,  on  the  15th 
of  Angust,  1887,  gave  the  respondents  decree  for 
Bs.1,592  11.  and  for  IU.200,  in  name  of  damages,  with 
coeta  of  suit.  The  learned  judge  found,  as  matter  of 
fact,  that  the  stranding  of  the  ship  upon  the  Baragua 
Fists  was  occasioned  by  the  negligent  navigation  of  the 
master;  and  he  held,  as  matter  of  law,  that  no  claim 
for  general  average  arises  to  the  owners  of  cargo 
jettisoned  when  the  peril  which  necessitated  jettison  is 
induced  by  the  fault  of  the  ship.  Whilst  resting  his 
decision  npon  that  ground,  the  learned  judge  indicated 
that,  in  his  opinion,  the  respondents  had  made  a  tender 
edtlUmg  them  to  demand  immediate  delivery  of  their 
gooda  before  they  paid  the  deposit  to  the  appellants. 

In  the  coarse  of  the  argument  upon  this  appeal  three 
asparate  points  were  rsised  and  fully  discussed.  The 
^pellanta  argued  (1)  that  innocent  owners  of  cargo 
saortfioed  for  the  common  good  are  not  disabled  from 
recovering  a  general  contribution  by  the  circumstance 
that  the  neoeasity  for  the  sacrifice  was  brought  about  by 
the  ship-master's  fault ;  (2)  that  in  respect  the  bills  of 
lading  for  the  cargo  of  The  Ahington  specially  excepted 
''any  ac^  neglect,  or  default  whatsoever  of  pilots, 
master,  or  crew  in  the  management  or  navigation  of  the 
ship,"  the  owners  of  cargo  saved  are  not,  so  far  as  con- 
eema  any  question  of  contribution,  in  a  position  to  plead 
the  laadt  of  the  master ;  and  (3)  that  the  respondents 
did  notj  before  the  25th  of  October,  1886,  make  a  saffl- 
dent  legal  tender.  The  parties  were  not  agreed  as  to 
tiie  facta  npon  which  the  second  of  these  contentions  is 
baaed ;  bat  there  was  no  controversy  as  to  the  facts  upon 
which  the  first  and  third  of  them  depend.  It  was  con- 
ceded by  the  appelhints  that  The  Ahington  wm  stranded 
through  the  negligence  of  her  master ;  and,  on  the  other 
hand,  the  reepondents  admitted  that  the  effect  of  her 
stranding  was  to  place  both  ship  and  cargo  in  a  position 
of  such  imminent  danger  as  to  make  it  prudent  and 
neoesaaiy  to  sacrifice  part  of  the  cargo  in  order  to  pre- 
serve the  remainder  of  it  and  the  ship.  The  question 
whether  the  respondents  made  a  legal  tender  depends 
upon  tbe  construction  of  the  correspondence  which 
passed  between  the  parties  in  October,  1886. 

The  first  question  raised  is  one  of  general  importance, 
and,  ao  far  aa  their  lordships  are  aware,  has  never  been 
made  matter  of  direct  decision  in  this  country.  It  may 
be  convenient  in  dealing  with  it  to  consider  first  of  all 
the  xighta  and  remedies  which  the  owners  of  cargo 
thrown  overboard  have  in  a  proper  case  of  jettison. 
Borne  of  the  qualities  of  their  right,  and  of  the  remedies 
Vy  which  it  may  be  enforced,  have  been  authoritatively 
defined.  Each  owner  of  jettisoned  goods  becomes  a 
eieditor  of  ship  and  cargo  saved,  and  has  a  direct  claim 
againat  each  of  the  owners  of  ship  and  cargo  for  a  pro 
raid  oontiibution  towards  his  indemnity,  which  he  can 
enfotce  by  a  direct  action.  In  Dohion  v.  WiUon  Lord 
EUenborongh  said,  *'  It  a  shipper  of  goods  which  are 
aactiflocd  for  the  salvation  of  the  rest  of  tbe  cargo  is 
entitled  to  receive  a  contribution  from  another  shipper 
whose  goods  are  saved,  I  know  not  how  I  can  say  that 
tbia  may  not  be  recovered  by  en  action  at  law.  This  is 
a  legal  right,  and  must  be  accompanied  with  a  legal 
lenedj." 

Again,  it  is  settled  law  that,  in  the  case  of  a  general 
aUp,  the  owner  of  goods  sacrificed  for  the  common  benefit 
haa  a  lien  upon  eadi  parcel  of  goods  salved  belonging  to  a 


separate  consignee  for  a  due  proportion  of  his  Individnal 
claim.  The  cargo  not  being  in  his  possession  or  subject 
to  his  control,  his  right  of  lien  can  only  be  enforced 
through  the  ship-master,  whom  the  law  of  England, 
following  the  prindples  of  the  Lex  Rhodia,  regards  as 
his  agent  for  that  pnrpose.  The  duty  being  imposed  by 
law  upon  the  master,  he  is  answerable  for  its  neglect. 
In  the  course  of  the  argument  his  liability  in  that  re- 
spect was  questioned  upon  the  authority  of  certain  dicta 
of  Lord  Eldon's  in  Ballett  v.  Bouefleld,  18  Yes.,  at  p.  190. 
The  circumstances  of  that  case  were  very  special.  One 
of  a  number  of  persons  alleging  a  right  to  contribution 
applied  for  an  injunction  to  restrain  the  master  from 
delivering  the  cargo  without  taking  security,  the  bulk 
of  them  having  consented  to  his  so  doing.  Lord  Eldon 
expressed  a  doubt  whether  it  was  the  right  of  every 
owner  of  part  of  the  jettisoned  cargo  to  compel  the 
captain  to  call  on  every  owner  of  cargo  saved  to  give 
security ;  but  he  dismissed  the  application  on  the  ground 
that  there  was  no  instance  of  such  an  equitable  remedy 
having  been  granted.  Courts  of  equity  are  chary  of 
granting  injunctions  which  may  lead  to  inconvenient 
results ;  and  it  does  not  follow  from  HdUett  v.  BotM- 
Md  that  a  master  might  not  be  restrained  from 
making  delivery  of  the  cargo,  at  tbe  instance  of  all  or 
most  of  those  entitled  to  contribution,  without  taking 
security  for  their  claims.  But  their  lordihips  see  no 
reason  to  doubt  that,  assuming  the  applicant's  claim  for 
contribution  in  that  case  to  have  been  well  founded, 
he  would  have  had  his  remedy  at  law.  In  Orooke 
A  Oo.  V.  AUan  Lord  Justice  (then  Mr.  Justice) 
Lush  held  that  a  master  or  shipowner  is  bound  to 
exercise  the  power  he  is  invested  with  when  a  general 
loss  has  arisen,  and  to  use  the  means  in  his  power  for 
adjusting  tbe  average  claims  and  liabilities  and  securing 
their  payment,  and  he  accordingly  ordained  tbe 
defendants,  who  had  neglected  to  perform  that  duty,  to 
pay  to  the  plaintiils  the  whole  amount  of  contribu- 
tion to  which  they  were  entitled.  The  learned  Lord 
Justice  observed  that  "  the  right  to  detain  for 
contribution  is  derived  from  the  civil  law,  which  also 
imposes  on  the  master  of  the  ship  tbe  duty  of  having 
the  contribution  settied  and  of  collecting  the  amonnt, 
and  tbe  usage  has  always  been  substantidly  in  aocord- 
anoe  with  that  law,  and  has  become  part  of  the  common 
law  of  England." 

The  rule  of  contribution  in  cases  of  jettison  hat  its 
origin  in  the  maritime  Ihw  of  Bbodes,  of  which  the  text 
as  preserved  by  Paulus  (Dig.  Lib.  14,  Tit.  2)  is,  "  6i 
hvandcB  navi$  gratidjadue  mercium  fikdv»  est,  omnium 
contributione  earciaiurt  quod  pro  omnibus  datum  est" 
The  principle  of  the  rule  has  been  the  frequent  subject 
of  judicial  comment.  Lord  Bramwell,  in  Wright  v. 
Marvfoodf  said  that,  to  judge  from  the  way  in  which 
contribution  is  claimed  in  England,  ''it  would  seem  to 
arise  from  an  implied  contract  inter  ee  to  contribute  by 
those  interested."  The  present  Master  of  the  Bolls,  in 
Burton  v.  Englieh,  disputed  that  view,  and  stated 
his  opinion  to  be  that  the  right  to  contribution 
"does  not  arise  from  any  contract  at  all,  but  from 
the  old  Bhodian  laws,  and  has  been  incorporated 
into  the  law  of  England  as  the  law  of  tbe  ocean. 
It  is  not  as  a  matter  of  contract,  but  in  conse- 
quence of  a  common  danger,  when  natural  justice  re- 
quires that  all  should  contribute  to  indemnify  for  the 
loss  of  property  which  is  sacrificed  by  one,  in  order 
that  the  whole  adventure  may  be  saved."  Whether  the 
rule  ought  to  be  regarded  as  matter  of  implied  contract, 
or  as  a  canon  of  positive  law  resting  upon  the  dictates 
of  natural  justice,  is  a  question  which  their  lordships 
do  not  consider  it  necessary  to  determine.  The  principle 
upon  which  contribution  becomes  due  does  not  appear 
to  them  to  differ  from  that  npon  which  claims  of 
recompense  for  salvage  services  are  founded.  But,  in 
any  aspect  of  it,  the  rale  of  contribution  has  its  foundA- 
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tioD  in  the  plainest  equity.  In  jettiaoo^  the  rights  of 
thoae  entitled  to  oontribatioD,  and  the  oorreaponding 
obligationB  of  the  contributors,  have  their  origin  in  the 
fact  ol  a  common  danger  which  threatens  to  destroy  the 
property  of  them  all ;  and  these  rights  and  obligations 
are  mntuallj  perfected  w^ieneTer  the  goods  of  some  of 
the  shippers  have  been  advisedly  sacrificed,  and  the 
property  of  the  others  has  been  thereby  preserved. 

There  are  two  well-established  exceptions  to  the  rnle 
of  contribution  for  general  average,  which  it  is  necessary 
to  notice. 

When  a  person  who  would  otherwise  have  been 
entitled  to  claim  contribution  has,  by  his  own  fault, 
occasioned  the  perU  which  mediately  gave  rise  to  the 
dsim,  it  would  be  manifestly  unjust  to  permit  him  to 
recover  from  those  whose  goods  are  saved,  although  they 
may  be  said,  in  a  certain  sense,  to  have  benefited  by  the 
sacrifice  of  his  property.  In  any  question  with  them  he 
is  a  wrongdoer,  and,  as  such,  under  an  obligation  to 
use  every  means  within  his  power  to  ward  off  or  repair 
the  natural  consequences  of  his  wrongful  act.  He 
cannot  be  permitted  to  claim  either  recompense  for 
services  rendered,  or  indemnity  for  losses  sustained  by 
him,  in  the  endeavour  to  rescue  property  which  was 
imperilled  by  his  own  tortious  act,  and  which  it 
was  his  duty  to  save.  8Mcs8  v.  Heriot  Is  the  lead- 
ing English  authority  upon  the  point  In  that  case, 
which  was  an  action  by  the  shipowner  against  the 
owners  of  cargo  for  contribution  in  an  average  loss,  a 
plea  stated  in  defence,  to  the  eiZeot  that  the  ship  was 
un^aworthy  at  the  commencement  ol  the  voyage,  and 
that  the  average  loss  was  occasioned  by  such  unsea- 
worthiness, was  held  to  be  a  icood  answer  to  the  claim 
by  Erie,  O.J.,  and  Willes  and  Keating,  JJ. 

The  second  exception  is  in  the  case  of  deck  cargo. 
The  reason  why  relief  by  general  contribution  is  denied 
to  the  owners  of  goods  stowed  on  deck,  when  these  are 
thrown  overboard  in  order  to  save  the  cargo  under 
hatches,  is  obvious.  According  to  the  rules  of  maritime 
law,  the  placing  of  goods  upon  the  deck  of  a  sea-going 
ship  is  improper  stowage,  because  they  are  hindrances  to 
the  safe  navigation  of  the  vessel ;  and  their  Jettison  is 
therefore  regarded,  in  a  question  with  the  other  shippers 
of .  cargo,  as  a  Justifiable  riddance  of  incumbrances 
which  ought  never  to  have  been  there,  and  not  as  a 
sacrifice  for  the  common  safety.  But  the  owner  of  deck 
goods  jettisoned^  though  not  entitled  to  general  contri- 
bution, may  nevertheless  have  •  a  good  claim  for 
indemnity  against  the  master  and  owners  who  received 
his  goods  for  carriage  upon  deck;  and  the  exception 
does  not  apply,  either  (1)  in  those  cases  where,  aooording 
to  the  established  custom  of  navigation,  such  cargoes  are 
permitted,  or  (2)  in  any  case  where  the  other  owners  of 
cargo  have  consented  that  the  goods  jettisoned  should 
be  carried  on  the  deck  of  the  ship. 

It  appears  from  the  proceedings  in  this  suit  that  the 
average  claims  at  the  instance  of  cargo  owners  exceed 
30,000dols.|  and  that  there  Is  a  small  claim  on  account 
of  ship.  The  fault  of  the  master  being  matter  of  admis- 
sion, it  seems  dear,  upon  authority,  that  no  contribution 
can  be  recovered  by  the  owners  of  The  Ahington, 
unless  the  conditions  ordinarily  existing  between  parties 
standing  in  that  relation  have  been  varied  by  special 
contract  between  them  and  their  shippers.  But  the 
negligent  navigation  of  their  master  cannof|  in  the 
opinion  of  their  lordships,  afford  any  pretext  for 
depriving  those  shippers  whose  goods  were  Jettisoned  of 
their  eleAm  to  a  general  contribution.  They  were  not 
privy  to  the  master's  fault,  and  were  under  no  duty, 
legal  or  moral,  to  make  a  gratuitous  sacrifice  of  their 
goods,  for  the  sake  of  others,  in  order  to  avert  the  con- 
sequences of  his  fault.  The  Rhodian  law,  which  in 
that  respect  is  the  law  of  England,  bases  the  right  of 
contribution,  not  upon  the  causes  of  the  danger  to  the 
sh!p  and  cargo,  but  upon  its  actual  presence  ;  and  such 


exceptions  as  that  recognized  in  SMou  v.  S«rid  treia 
truth  limitations  on  the  rule,  which  have  bean  faifcro- 
duced,  from  equitable  considerations,  in  the  case  of  aotusl 
wrongdoers,  or  of  those  who  are  legally  responsible  for 
them.  The  owners  of  goods  thrown  overboard  hsviag 
been  innocent  of  exposing  The  AMngton  and  her  cargo 
to  the  sea  peril  which  necessitated  Jettison,  their  eqoit- 
able  claim  to  be  indemnified  for  the  loss  of  their  gbodi 
is  just  as  strong  as  if  the  peril  had  been  wholly  due  to 
the  action  of  the  winds  and  waves. 

In  support  of  the  legal  proposition  which  fhof 
induced  the  learned  recorder  to  accept,  the  respondsati 
relied  upon  a  passage  which  is  to  be  found  fai  ttit 
original  text  of  Lord  Tenterden's  work  on  Shipping) 
ed.  18^,  p.  499.  It  is  in  these  terms:— ^Thsgosdi 
must  be  thrown  overboard  for  the  sake  of  all,  not 
because  the  ship  is  too  heavily  laden  to  proseeate  sa 
ordinary  course  through  a  tran^il  aea,  which  woold  be 
the  fault  of  those  who  had  shipped  or  received  tlie 
goods,  but  because  at  a  moment  of  distress  and  dsager 
their  weight,  or  their  presence,  prevents  the  sztrs- 
ordinary  exertions  required  for  the  general  safety."  It 
appears  to  their  lordships  that^  if  Lord  Tenterdenhsd 
really  meant  to  lay  down  the  rule  that  there  can  be  m 
contribution  for  jettison  in  the  case  of  a  ship  cverlsdea 
through  the  fault  of  those  who  received  and  pot  her 
cargo  on  board,  he  would  have  done  so  in  plain  terou. 
What  he  does  say  is,  that  there  can  be  no  proper  jetti- 
son from  an  overladen  ship,  so  long  as  ship  and  osigo 
are  exposed  to  no  peril  whatever  from  the  Mtion  of  the 
sea,  but  are  merely  exposed  to  the  inconvenience  ol 
being  unable  to  reach  their  destination  in  the  ordinary 
course  of  time. 

The  authority  upon  which  the  respondents  jplaoed 
their  chief  reliance  was  that  of  lir.  Parsons,  who,  ia  his 
treatise  on  the  Law  of  Insurance,  vol.  IL,  p.  285,  and 
also  in  his  Law  of  Shipping,  vol.  L,  p.  211,  stotes  that 
"  when  a  jettison  is  justified  by  the  ciroumstanoes  la 
which  it  tc^es  place,  and  these  circumstances  are  ooea- 
sioned  by  the  fault  of  the  master,  or  hia  want  of  csre  or 
skill,  the  Jettison  would  give  no  claim  for  contributioB ; 
but  the  owners  of  the  ship  would  be  liable  to  the 
owners  of  the  goods  Jettisoned  for  the  damages  oaased 
by  the  wrongdoing  of  the  master."  In  both  works  the 
proposition  is  laid  down  in  precisely  the  same  tsrai* 
and  the  same  cases  are  referred  to.  These  treatises  aie 
justly  regarded  as  of  great  authority  in  question!  of 
maritime  law ;  but  their  lordships  are  constrained  to  lay 
that,  in  their  opinion,  the  text  above  cited  is  inaccszata, 
in  so  far  as  it  bears  the  meaning  that  no  claim  of  ooa- 
tribution  will  arise  to  the  owners  of  Jettisoned  oaqjois 
the  case  supposed,  and  is  unsupported  by  the  dedrioai 
upon  which  it  is  founded,  which,  all  of  them,  relate  to 
one  or  other  of  the  exceptions  already  noticed. 

Upon  the  question  of  legal  tender,  their  lordsbifi 
are  unable  to  concur  in  the  opinion  expressed  Ivythe 
learned  recorder.  The  correspondence  which  psssed, 
before  the  deposit  was  paid,  appears  to  them  to  show 
that  both  of  the  parties  were  exceedingly  unaooomiao- 
dating,  and  somewhat  unreasonable,  and  that  neither  of 
them  was  altogether  in  the  right. 

Their  lordships,  even  if  it  had  been  desirable  to  dsoide 
the  second  point  urged  for  the  appellants,  are  not  in  s 
position  to  do  so,  because  there  is  no  proof  snd  no 
admission  to  the  effect  that,  as  alleged  by  them  in  acga* 
ment,  all  the  biUs  of  lading  for  goods  shipped  ia  TU 
Abington  contained  the  same  exception  with  those  pio" 
duced,  of  the  master's  act,  neglect,  or  default  in 
navigating  the  ship.  But  this  is  not  a  suit  for  reooviiy 
of  contribution ;  and  the  appellants,  if  it  be  neoesssiy. 
will  not  be  precluded  from  substantiating  their  afer- 
,  ments  in  the  adjustment  of  aversge  claims. 

The  result  is  that  their  lordships  will  humbly  adfiw 
her  Majesty  to  reverse  the  judgment  appealed  from,  e^ 
to  dismies  the  respondents'  aotloD,  with  costs  in  ^ 
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Gabbaed  v.  Edos.  (a.) 

FfOmd^Adtion  for  in/ringemeni—Pradiee^OotU^ 
Fiofiieklars  of  oljodUmB  —  Oerti/ying  for  eotU  of 
pariiemiar§^Oo9U  OKononed  to  pUiwUff  hy  olftdiani 
alleged  to  le  **  improper^  veoKtUoui,  or  wmoeeuary** 
prooeeding&^Patenii^  dfc.  Ad,  1883  (46  A  47  Viet.  e. 
67)»  a.  29  (6)— J2.  8.  C,  1888,  ord.  65,  r.  27,  iuh- 
ruiee  20,  21. 

In  an  adkm  for  infringement  of  a  patent,  the 
defendant  denied  the  infringement  and  alio  delivered 
partieulare  of  ohjeetione  to  tJie  validity  of  the  patent. 
The  oMon  waa  diamiseed  teith  coete,  on  the  ground 
that  there  had  been  no  infringement^  the  question  of 
tnHdity  not  leing  gone  into.  The  defendant  did  not 
apply  to  the  fudge  to  certify,  under  iedion  29  (6)  of  the 
PateniOf  Ac.,  Act,  1883,  tfutt  his  particulan  ofohfectione 
were  reoaotioftZe  and  proper,  and  hie  eotte  of  thote  par~ 
Ucedare  were,  on  thai  ground,  dieallowed  en  bloc  ly  the 
taacing  matter,  wit?Mut  being  gone  into  in  detail  as  on 
taxation.  The  plaintiff  then  brought  in  a  bill  of  costs 
alleged  to  have  been  occasioned  by  the  defendant's  par' 
tiendars  of  obfectione,  and  claimed  to  have  such  coets  eet 
off,  under  ord.  65,  r.  27,  sub^rtdes  20,  21,  againet  the 
costs  payaMe  by  him  to  the  defendant,  biu  the  taxing 
maater  considered  he  had  no  power  to  go  into  the  question 
of  the  propriety  of  the  objections,  or,  consequently,  to 
allow  the  plaintiff  the  costs  he  claimed. 

Hdd,  by  the  Goort  of  Appeal  {afflrwing  the 
dseUion  of  Kay,  J.),  tJuit  disallowance  of  costs,  or 
some  epedjted  coete,  of  a  party,  on  the  particular 
grounds  specified  by  suh-rule  20  {such  as  that  the 
proceedings  in  respect  of  which  those  costs  had  been 
incurred  were  improper,  vexatioue,  or  unnecessary) 
is  {in  the  cibsence  of  an  express  direction  under  the 
same  ruU  by  the  Judge  to  the  taxing  officer)  a  condition 
precedent  to  the  right  of  the  other  parties  to  have  any 
costs  occasioned  to  them  by  such  proceedings  paid  by  the 
offending  party  or  set  off  against  costs  payable  to  him  ; 
and  thai,  in  the  present  casCt  the  costs  of  the  defendants 
parHculars  having  been  disallowed  merely  bemuse  they 
were  not  certified  for  by  the  Judge,  the  condition  precedent 
was  not  fulfilled,  and  the  taxing  master,  having  no 
furisdUHon  to  go  into  those  costs  as  on  taoBotion.  or 
{therefore)  to  consider  tJ^e  question  whether  the  proceed- 
ings in  respect  of  which  they  were  incurred  were  im- 
proper,  unnecessary,  or  vexatious  within  eUb-rule  20, 
had  no  power  to  allow  the  plaintiff*s  claim  to  set  off  or 
to  payment  of  any  coets  occasioned  him  by  such  pro* 
ceedings. 

Per  f^  Oovzt  of  Appeal. — Parties  who  desire,  under 
eu6h  drcamstances,  to  raiee  the  question  whether,  in 
amsequenee  of  any  proceedings  improperly  taken  by  other 
parties,  tadl  first-mentioned  parties  have  been  put  to 
ooeie,  ought  to  ask  the  judge  to  direct  the  taxing  master  to 
lock  into  that  question,  and,  if  Ae  finds  in  the  affirma- 
tive, tax  those  costs  and  order  t?iem  to  be  paid  by  the 


(a.)  Baported  by  J.  H.  Bakbwbll  and  B.  H.  'Bbanb, 
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parties  by  whose  improper  proossdiifigs  they  have  been 
oooasioned. 

Adjonmed  snmmonv. 

This  was  a  summons  by  the  plaintiff  to  reTiew  the 
taxation  of  a  bill  of  costs  bronght  in  by  him,  and  as  to 
which  he  claimed  a  right  of  set-off  agcdnst  costs  due  to 
the  defendants. 

The  action  was  for  the  infringement  of  the  plaintiff's 
letters  patent,  and  the  defendants,  by  their  defence  and 
particnlars  of  objections,  had  raised  the  usual  issues  of 
non-infringement  and  iuTalidity.  The  action  was  tried 
before  Kay,  J.,  and  dismissed  with  costs  on  the  ground 
of  non-infringement,  and  this  decision  was  affirmed  on 
appeal.  No  certificate  that  the  particulars  of  objections 
de&Tered  by  the  defendants  were  reasonable  and  proper, 
was  asked  for  or  granted  at  the  triaL  The  plaintiff 
had  called  witnesses  to  meet  the  defendants'  objections 
to  the  Talidity  of  his  patent. 

The  defendants  had  included  in  the  bill  of  costs  car- 
ried by  tbem  into  taxation  the  costs  of  their  particulars 
of  objections,  but  they  were  disalloired  en  bloc  by  the 
taxing  master,  on  the  ground  that  no  certificate  had 
been  obtained.  The  plaintifE  then  bronght  in  a  bill  of 
costs  on  the  ground  that  unnecessary  costs  bad  been 
occasioned  by  these  objections,  and  applied  that  such 
costs  might  be  set  ofE  against  the  costs  payable  by  him 
to  the  defendants ;  but  the  taxing  master  refused  to 
tax  the  bill,  and  disallowed  it  altogether. 

The  plaintiff  accordingly  issued  this  summons. 

Jforfen,  Q.O.,  and  Bwinfen  Eady,  for  the  plaintiff 
— Although  a  certificate  is  a  condition  precedent  to  the 
obtaining  of  costs  by  the  defendants,  yet  the  want  of  it 
does  not  preclude  the  taxing  master  from  looking  into 
the  particulars  to  see  if  they  are  improper,  Texations, 
and  annecessary.  The  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  8.  29  (6),  only  enacts  that  the  de- 
fendant shall  lose  his  costs  if  this  condition  is  not  fal- 
flUed :  Badiache  Anilin  und  Soda  Fabrik  t.  Levinstein, 
29  Oh.  D.  366,  at  pp.  418-9,  S3  W.  B.  D{g.  151  ;  In  re 
WormsUy,  27  W.  B.  36  ;  B.  S.  0.,  ord.  65,  r.  27,  sub-rules 
20,  21.  As  regards  some  of  the  objections,  evidence 
was  given  by  the  defendants,  and  the  plaintiff  gave 
rebutting  evidence,  and  jour  lordship  did  not  believe 
the  defendants'  evidence.  As  to  other  objections,  no 
evidence  was  given  by  the  defendants.  Unnecessary 
expense  had  been  incurred  by  the  plaintiff  with  the 
riew  of  meeting  those  objections.  The  tdxing  master  is 
at  liberty  to  look  into  the  matter  on  the  materials  before 
him,  and  to  say  whether,  under  the  circumstances,  the 
defendants'  objections  were  improper,  vexatious,  and 
unnecessary.  The  want  of  the  certificate  is  looked 
upon  by  the  taxing  master  as  a  stop  to  further  investi- 
gation. 

LongboUom  v.  8haw,  37  W.  B.  792,  43  Oh.  D.  46, 
was  also  cited. 

Aston,  Q.C.,  and  Chadwyck'SeaUy,  for  the  defend- 
ants.— The  costs  of  the  particulars  of  objections  were 
disallowsd  by  the  statute,  since  no  certificate  had  been 
obtained,  and  not  by  the  exercise  of  the  taxing  master^s 
discretion.  The  Patents  Act,  1883,  overrides  the 
general  directions  of  the  Supreme  Oourt  Bules  in  this 
respect :  Boyd  v.  Eorrocks,  6  Bep.  Pat.  Oas.  152.  The 
rules  gife  no  further  Jurisdiction  to  the  High  Oourt  over 
costs  than  the  Oourt  of  Ohaneery  had :  In  re  MiUs* 
Estate,  35  W.  B.  65,  34  Oh.  D.  24 ;  and  this  case  is  pro-, 
vided  for  by  the  Patents  Act,  1883,  which  punishes  a 
defendant  by  disallowance  of  costs,  only.  Also  the 
taxing  master  has  already  exercised  his  discretion  in 
this  case. 

Marten,  Q.C.,  replied. 

Kat,  J.— This  is  a  patent  action  which  has  been  dis- 
missed with  costs.    The  defendants  denied  both  ttao 
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taUdity  of  the  patent  and  Infriogement  I  havo  neter 
heard  that  a  defendant  is  not  entitled  to  have  two 
atriogs  to  his  bow  and  to  raise  both  these  issaes ;  and 
because  he  does  not  snoceed  upon  the  first  it  does  not 
follow  it  was  one  that  was  unreasonable  or  impcoper  to 
raise.  But  at  the  trial  the  oourt  did  not  gi?e  a  oertifl- 
oate  for  the  particulars  of  ob]ectioBs  under  section  29  (6) 
of  the  Patents,  Designs,  and  Trade-ldEarks  Act,  1883,  nor 
express  any  opinion  as  to  whether  these  particulars  were 
reasonable  and  proper,  so  that  the  defendants  oould  not 
get  the  costs  of  them,  and  when  snob  costs  were  carried 
in  bj  himi  the  taxing  master  disallowed  them  an  bhe. 
The  plaintifE  now  says  that  these  proceedings  of  the 
defendants  have  oaused  him  considerable  oosts  with  the 
tiew  of  meeting  them,  and  that  those  costs  should  be 
allowed  to  him  and  set  off  against  the  oosts  payable  to 
the  defendants,  and  he  relies  upon  B«  S.  0.,  ord.  65,  r. 
27,  sub-rules  20,  21.  The  plaintifE's  contention  is  that 
the  taxing  master  should  have  looked  into  the  particu- 
lars, and  said  which  of  them  had  pro? ed  to  be  *'  im- 
proper, TexatiouB,  or  unnecessary,"  within  the  meaning 
of  ord.  65,  r.  27,  sub-rule  20,  and  therefore  whether  the 
costs  occasioned  by  them  to  the  plaintiiZ  should  be 
allowed  to  him,  and  set  off  under  sab-rule  21.  But 
under  those  rules  it  is  neoessary  that  there  should  be, 
as  a  condition  precedent,  a  disallowance  by  the  oourt  or 
a  taxing  master  of  the  defendants'  oosts,  because  they 
are  improper,  vexatious,  or  unnecessary.  The  taxiog 
master  says  that  he  has  disallowed  the  defendants'  costs 
of  their  particulars  of  objections  because  they  had  not 
obtained  the  proper  ceriifloate.  That  is  the  only  reason 
for  the  disallowance  of  those  costs.  The  condition  pre- 
cedent for  the  eet-oiZ  of  oosts  by  the  plaintiff  therefore 
faili,  and  the  summons  must  bo  dismissed  with  oosts. 

•From  this  Judgment  the  plaintiff  appealed. 

Marten f  Q.(7.,  and  Swinfen  Eady^  for  the  appellant. 
— ^The  taxing  master  declined  to  inquire  whether  the 
defendants'  particulars  of  objections  were  improper. 
The  objections  (which  are  numerous)  are  so  unreason- 
able and  improper  that  the  defendants  themselves  did 
not  venture  to  ask  for  a  certificate  for  the  costs  of  them, 
and  they  are  disallowed  en  hloc;  but  surely  the  taxing 
master  is  not  thereby  relieved  of  inquiring  into  them  for 
the  purpose  of  allowing  us  the  oosts  occasioned  by  them. 
If  so,  a  plaintiff  or  defendant,  by  simply  omitting  from 
his  bill  of  oosts  any  objectionable  matter  like  these 
items  for  particulars  of  objections,  may  deprive  his 
opponents  of  the  oosts  ocoasioned  by  having  to  meet 
those  particulars  which  are  ex  hypcihe$i  unreasonable 
and  improper.  That  they  are  so  in  fact  is  further 
shown  by  their  being  disallowed  by  the  taxing  master. 
These  particulars-  were  **  improper,  vexatious,  unneces- 
sary," within  ord.  65,  r.  27,  sub-rule  20,  of  the  Rules  of 
Oourt,  1883.  The  defendants  oannot,  by  leaving  out 
their  objectionable  oosts,  deprive  the  oourt  of  its  Juris- 
diction to  order  them  to  pay  the  oosts  occasioned  by  their 
improper  particulars.  The  matter  ought  to  be  referred 
baok  to  the  taxing  master,  who  is  the  most  proper  and 
competent  person  to  determine  the  question  under,  sub- 
rule  20.  Under  that  rule  it  is  not  neoessaiy  that  there 
should  have  been  an  actual  disallowance  expressly  on 
the  ground  of  impropriety.  This  is  a  question  of  prin- 
ciple. Are  costs  incurred  in  oonsequenoe  of  frivolous 
objections  by  the  other  side  not  to  be  paid  by  them  f 

They  referred  to  BadiBche  AnUin  und  Soda  Fabrik 
V.  LewimUin  ;  In  re  Wormde^^  Bainei  v.  Wormdey ; 
Boyd  V.  Borroeki  ;  LongboUom  v.  Shaw  ;  Memorandum 
as  to  Oosts,  by  Sir  J.  Leaob,  Y.O.,  in  1  Sim.  k  St.,  at  p. 
357 ;  and  B.  S.  0.,  ord.  65,  r.  27,  sub-rules  20,  21,  25. 

AtUmy  Q,0,,  and  Ohadwydc-HedUy,  for  the  respond- 
ents.— ^The  decision  below  was  right,  both  teohnioally 
and  on  the  facts.  "  Disallowance,"  on  the  ground  men- 
tioned in  sub-rule  20,  is  a  oonditioB  preoedent  In  sub- 
rule  20  '*  suoh  question "  means  the  question  whether 


any  pvooeeding  is  unneoessary,  fto.  The  «Qiidition 
precedent  is  that  there  shall  be  a  question  raissd  ae  ts 
whether  any  of  the  defendants'  costs  shall  be  disaOoied 
on  the  grounds  specified  or  not.  There  must  bs  a 
question  raised,  and  properly  raised,  before  th^  can  bs 
so  disallowed.  If  the  plaintiff*s  oonstruotion  were  right, 
a  party  who  has  been  successful  in  every  respect  might 
be  ordered  to  pay  coats  ;  that  oould  not  be  so  :  Fodsr  v. 
TU  Great  Weitem  Railway  Oo.,  80  W.  B.  398,  8 
Q.  B.  D.  515 ;  In  re  MOW  EOate. 

Marten,  Q.O.,  in  reply.-^The  latter  part  of  rab-nls 
20  imposes  on  the  taxing  master  the  positive  da^of 
looking  into  the  question  whether  the  prooeediaga  sn 
improper  or  not,  it  it  has  not  been  raised  before  tbe 
Judge. 

March  20. — Oofroir,  L.J.— This  eomes  befors  ns  bj 
way  of  appeal  from  a  decision  of  Kay,  J.,  refanng  as 
application  to  review  the  taxing  master^s  oertifioatB. 
The  action  is  a  patent  action,  and  the  defendants  wara 
suooessful  on  the  question  of  Infringement.  A  good 
many  objections  were  taken  by  the  defendaota  to  tbs 
validity  of  the  patent,  but  the  oourt  gave  no  deoMm  oa 
that  point;  and  for  some  reason  or  other  the  deftedanli 
made  no  application  to  the  J  udge  at  the  trial,  under  seeta 
29,  sub-section  (6),  of  the  Patents  Act  of  1883,toesfttfy 
that  their  objections  were  well  taken.  The  Judge  eoikl 
certainly  not  have  found  them  proved,  and  he  wanat 
asked  to  find  that  they  were  reasonable  and  pisptf. 
Then,  when  the  tazatiou  of  oosts  took  plaoe,  the  dstaad- 
ants  asked  for  a  certificate  that  their  objections  had 
been  well  taken,  though  the  Judge  had  not  been  sabed 
at  the  trial  to  find  that  they  were  reasonable  sad 
proper.  First  of  all  the  master  allowed  the  costs  of  the 
objections,  but  afterwards,  vrithout  entering  into  the 
question  of  their  propriety,  or  that  of  the  prooesdiagi 
taken,  he  struck  them  out  He  did  that  in  ooas^ 
quenoe  of  his  attention  having  been  called,  I  sappoao 
by  the  plaintiff,  to  section  29  (6)  of  the  Patsnta  Aot^ 
which  says  that  "  on  taxation  of  ooata  regard  shsll  bs 
had  to  the  partioulars  delivered  by  the  plaintiff  sad 
by  the  defendant ;  and  they,  respeetlvely,  shall  not  ha 
allowed  any  oosts  in  respect  of  any  partioolar  delivend 
by  them  unless  the  same  is  oertifleid  by  the  court  ore 
Judge  to  have  been  proven,  or  to  have  been  nssoasUa 
and  proper,  without  regard  to  the  general  costs  ol  tha 
case.'*  But  then  the  plaintiff  bronght  in  a  bill  M 
oosts  relating  to  the  piooeedings  whioh  he  ssid  he 
had  taken  with  reference  to  the  objeetions  bnwght 
in  by  the  defendants,  and  he  contended  tiial,  wd« 
rule  27,  sub-rule  20,  of  order  65,  he  was  entitlad  to 
charge  tbe  defendants  with  those  coeta  with  rsfsnaea 
to  the  proceedings  which  he,  the  plaintiff,  had  tskoi 
to  meet  those  objections  taken  by  the  defsadsata. 
Well,  the  taxing  master  dedined  to  enter  hito  tba 
question  at  all,  and  the  Judge,  on  the  appeal  to  hfaa, 
thought  he  was  right,  beoause  he  considered  thal^  m  ha 
had  not  been  called  upon,  and  oould  not  be  reqnirad  to 
tax  the  oosts  bronght  in  by  tbe  defendants  relsHag 
to  the  objections  whioh  they  had  taken,  sad  ^ 
whioh  the  Judge  did  not  decide  at  all,  ha  had  nopovar 
to  act  under  this  rule  20. 

It  is  said  with  reference  to  the  costs  of  any  prooasdiagi 
taken  by  the  defendants,  if  on  taxation  It  is  foond,  dthst 
at  the  instance  of  the  J  udge  or  at  the  instance  of  the  tsiiag 
master,  that  those  proceedings  were  Improper,  uaisesa* 
sary,  or  vexatious,  then  any  ooata  whioh  they  hava  eoa- 
sequently  caused  tbe  other  party  to  Incur  will  be  eidsiad 
to  be  paid  by  them*  But  here,  of  conise,  as  I  Md, 
tbe  taxing  master  never  had  power  to  enter  into  tha 
question,  on  the  taxation  of  the  defendaatir  ssit^r 
whether  these  prooeedlngs  were  in  any  w«y  lapN?*^ 
or  v«xatiou8ly  taken  by  them.  Thersftne,  hs  sM  ^ 
oannot  enter  into  this  queatlon  whioh  the  fflirintiff  «M* 
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to  faring  befofo  ma  Wtth  that  the  Judge  agreedy  aHid 
la  my  opinion  he  ira«  right,  beoaiue,  although  it  ia  very 
tme  that  power  is  given  to  the  taxing  master,  of  his  own 
mere  motion^  to  enter  into  the  question  if  he  finds  that 
prooeedings  by  one  party  are  tezatiously  or  improperly 
taken,  and  to  see  what  expense  was  caused  to  the  other 
party  by  those  improper  or  vexatious  prooeedings,  yet 
there  is,  in  my  opinion,  a  oondition  precedent  to  his 
baring  the  power  to  enter  into  the  question  of  what,  if 
anything,  ought  to  be  paid  to  the  other  person  in  oon- 
ssqaenee  of  improper  prooeedings?  It  was  said  that 
these  partieulars  must  be  taken  to  be  improper  and 
vexatious  with  reference  to  this  rule  because  the  Judge 
hss  not  oertified  that  they  are  either  proven,  or  that  they 
are  reaaonable  and  proper,  and,  therefore,  that  the  mere 
absence  of  the  eertifloate  of  the  Judge,  which  would 
eaaUo  tha  defendants  to  carry  in  their  costs,  and  to  be 
allowed  such  of  them  as  the  taxing  master  did  not  strike 
out,  of  itself  shows  that  these  particulars  were  vexatious 
or  improper.  But  I  cannot  agree  with  that.  The  Act 
of  Parliament  says  that  regard  shall  be  had  to  the  par- 
ticolars  of  objections  taken  in  the  case  of  the  defendant, 
and  that  then,  if  he  does  not  get  the  certificate,  he  shall 
not  be  allowed  on  taxation  any  costs  of  those  particulars. 
But  that  is  for  an  entirely  different  object  from  that 
aisud  at  by  this  20th  sub-rule.  It  does  not  at  all  follow 
that,  because  the  defendants  have  not  liked  or  wished  or 
thought  it  derirable  to  ask  for  a  certificate,  or  because 
the  Judge  has  not  granted  a  certificate,  this  must  be 
cosaidered  to  bring  the  case  within  this  20th  sub- 
rule  so  as  to  enable  the' other  party,  the  plaintiff,  to 
ehaige  them  with  the  costs  of  any  proceedings  which 
be  haa  taken  in  consequence  of  the  objections  raised 
by  the  defendants,  but  as  to  which  they  have  not 
got  a  certificate.  It  is  very  true  that  this  may  seem 
to  bo  hnrd  on  the  plaintiff;  but,  in  my  opinion,  he 
took  the  wrong  course.  If  he  wished  to  raise  this  point 
he  ooght  to  have  asked  the  Judge  to  dhwct  the  taxing 
maaier  to  see  whether,  in  consequence  of  any  proceed- 
ings which  had  been  taken  by  the  defendants  improperly, 
he  had  been  put  to  costs,  and  to  tax  those  costs  and 
grant  them  to  him  as  against  the  defendants.  He  did 
not  think  of  doing  that,  Just  as  the  defendants  did  not 
think  of  asking  for  a  certificate  that,  although  these 
objectloiis  were  not  proved,  yet  they  were  properly  taken. 
For  sooM  reason  the  plaintift— whether  because  he  did 
not  think  of  it^  or  because  he  did  not  think  it  prudent  to 
do  a»— did  not  ask  the  judge  to  give  any  such  direction. 
Thaf^  in  my  opinion,  baring  regaid  to  sub-rule  20,  is 
what  ooght  to  be  done. 

The  judge  can  direct  the  taxing  master  to  look  into 
the  coarsf  and  to  see  whether  any  proceedings  were 
vexalioQa  or  improperly  taken,  and,  if  he  does  not  do  it, 
the  taxing  master,  in  taxing  the  costs  of  any  parl^, 
can  eonaider  whether  the  proceedings  to  which  those 
oosta  relate  were  vexations  or  improperly  taken.  Yes, 
but  if  it  does  not  come  to  the  taxing  master  to  tax  the 
costs  of  any  party,  he  cannot  enter  into  the  question 
under  this  rule  as  to  whether  those  costs  have  been 
improperly  or  vexatiously  incurred,  and  have  put  the 
other  party  to  unnecessary  costs,*  which  the  party 
oceaaloning  those  costs  ought  to  pay.  Of  course,  if  a 
plsintiit  thinks  that,  in  consequence  of  improper  or 
vexations  objections  taken  by  bis  opponent,  he  has 
been  put  to  unnecessary  and  improper  costs,  he  can 
ask  the  Jodge^  if  there  is  a  decision  in  favour  of  the 
defendant,  and  the  defendant  does  not  ask  for  a  certifi- 
cate that  those  objections  were  properly  taken,  to  direct 
the  taxing  master  to  see  whether  any  prooeedings  have 
been  vexatiously  or  improperly  taken  by  the  defendant,  and 
to  dirset  that  he,  the  plaintiff,  shall  get  from  the  defendant 
the  costs  of  any  proceedbigs  which  he,  the  plaintiff,  has 
taken  in  consequence  of  objections  improperly  taken  by 
tha  defendant.  In  my  opinion  that  was  the  view  which 
thataKing  master  tookinthia  caae,  and  which  Kay,  J., 


took,  and  I  think  it  was  the  right  riew.  I  do  not  read 
the  whole  of  the  rule,  but  the  case  turns  upon  this : — 
"  In  such  case  the  party  whose  costs  are  so  disallowed 
shall  pay  the  costs  occasioned  thereby  to  the  other 
parties,  and  in  any  case  where  such  question  shall  not 
have  been  raised  before  and  dealt  with  by  the  court  or 
J  udge,  it  shall  be  the  duty  of  the  taxing  officer  to  look  into 
the  same  •  •  •  f or  the  purpose  aforesaid."  He  is  to  see, 
in  relation  to  the  costs  which  he  can  tax,  and  which 
it  is  his  duty  to  tax,  whether  or  not  the  proceedings  in 
which  these  costs  were  incurred,  if  improperly  taken, 
have  occasioned  coats  to  other  parties.  Here,  as  I 
stated,  in  consequence  of  the  coune  which  was  taken 
by  the  defendants,  he  could  not  enter  into  this  question. 
The  costs  of  the  proceedings,  in  respect  of  which  the 
defendants  did  not  get  a  certificate,  never  came  for 
taxation  in  such  a  sense  that  the  taxing  master  could 
Judge  whether  or  no  such  proceedings  were  vexatiously 
or  improperly  taken.  In  my  opinicn,  the  appeal  fails. 
In  future,  parties,  if  they  desire  to  raise  such  a  question 
as  this,  should  see  that  they  get  a  direction  from  the 
Judge  so  as  to  enable  and  direct  the  taxing  master — 
whioh  he  can  do  on  the  Judge's  directions,  of  course — 
to  look  into  what  the  plaintiff  here  is  desirous  should 
be  looked  into. 

LixDLBT,  L.  J.— I  think  there  is  a  difficulty  in  applying 
the  20th  sab-rule  of  rule  27  of  order  65  to  patent  oases. 
That  rule  is  expressed  in  general  terms  as  applicable  to 
all  actions,  and  there  is  nothing  at  all  in  the  role  about 
notioes  of  objections  in  patent  actions.  They  are  not 
specially  dealt  with  at  all,  and  the  difficulty  arises  from 
having  to  apply  that  rule  to  a  case  in  which  particulars 
of  obj  eotions  are  specially  dealt  with.  They  are  specially 
dealt  with  by  the  29th  section  of  the  Patent,  Act,  and 
when  you  come  to  look  at  and  work  the  two  together, 
there  is  a  littie  difficulty  about  it,  but  I  am  not  at  all 
prepared  to  say  that  the  true  construction  is  not  that 
which  has  been  said  to  be  correct  by  the  taxing  master, 
by  Kay,  J.,  and  by  my  learned  brother.  There  is  a 
difficulty  about  it,  but  not  a  difficulty  so  great  as  to  lead 
me  to  express  a  contrary  opinion.  I  think,  when  you 
come  to  spell  it  out,  that  that  view  is  correct,  and  t^iat 
if  ever  a  plaintiff  wants  to  get  costs  occasioned  by  im- 
proper objections  he  must  ask  for  them.  That  has  this 
immense  convenience,  that  the  Judge,  who  knows  all  . 
about  it,  can  give  directions,  whereas  the  taxing  master^ 
who  knows  nothing  about  it,  would  be  excessively  em- 
barrassed in  applying  this  rule  to  patent  cases,  when  the 
point  raised  is,  as  here,  that  the  particulars  of  objections 
have  not  only  not  been  certified  for,  but  have  put  the  other 
party  to  extra  cost.  It  is  a  very  difficult  matter  for  the 
taxing  master  to  setUe,  and  a  comparatively  easy  matter 
for  the  judge  to  settle  when  he  has  tried  the  case.  I 
think,  therefore,  the  appeal  fails. 

LoPBS,  L.J. — Haring  regard  to  what  has  happened  in 
this  case,  and  also  to  section  29  {6)  of  the  Patents,  fto. 
Act,  1888, 1  think  there  has  been  no  such  disallowance 
of  the  defendants'  costs  of  these  particulars  within  the 
meaning  of  sub-rule  20,  rule  27,  of  order  65,  as  to  give 
the  taxing  master  Jurisdiction  to  deal  with  the  costs  in 
this  case.  0(  course  this  depends  on  the  construction  of 
the  rule,  and  I  think  both  the  Judge  and  the  taxing 
master  have  put  the  proper  and  correct  construction  on 
it.  In  my  opinion,  therefore,  the  appeal  should  be 
diAnissed  with  costs. 

Appeal  diBtnUaed. 

Solicitors  for  the  appellant,  FranciB  A  Johmtm^ 
Solicitors  for  the  respondents,  BoUnaon^  Pre$ion,  A 
SioWf  for  J.  PoitUoPf  Birmingham. 
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March  15,  18. 


In  re  BuTLDma  Societies'  Tbtjst  (Lihixed). 
JSa  parte  Lavghtoit. 
-Er  parte  Poolkt.  (a.) 

Company — Winding  tip — Ttoo  p«M«on«  — •  PWof %— 
Prtientation'-'AdvertitemenP-^OoitB^Oeneral  Orders 
November,  1862,  r.  2. 

Where  two  peOtione  to  wind  up  a  company  have  been 
pretented^  of  which  iht  eeeond  in  date  of  presentation  i$ 
first  advertised,  and  the  same  day  7ms  been  fixed  for 
answering  both  petUions,  the  order  wHl  be  made  upon  the 
petition  first  presented,  unless  it  be  proved  that  it  is  not 
presented  bonft  fide.  A  petitioner  is  entitled  to  a  reason- 
able delay  in  the  day  for  which  his  petition  is  to  be 
anewered,  eubfeet  to  the  risk  of  losing  hie  priority. 

In  re  Norton  Iron  Oo.,  26  W.  B.  92,  approved  and 
foUowed. 

In  re  United  Ports  Co.,  89  L.  J.  Ch.  146,  18  W.  R. 
Ch.  Dig,  78,  commented  on. 

Petition. 

The  Building  Societies  Trast  (Limited)  was  registered 
on  the  26th  of  July,  1888,  under  the  Companies  Acts, 
1862  to  1886,  as  a  limited  company.  Daniel  Oharles 
Laughton  was  a  creditor  of  the  company  for  £92  5s.  2d. 
On  the  25th  of  February,  1890,  he  presented  a  petition 
to  have  the  company  wound  up. 

George  Pooley  was  a  Judgment  creditor  of  the  com- 
pany for  £65  2s.  upon  a  Judgment  obtained  on  the  19th 
of  February,  1890.  He  caused  a  writ  of  fi.  fa.  to  he 
issued  thereon,  upon  which  a  return  of  no  assets  was 
made,  and  he  presented  a  petition  to  ha?e  tlie  company 
wound  up  on  the  4th  of  March,  haTiog  prefiously  been 
informed,  on  the  26th  of  February,  that  Laughton's 
petition  had  been  presented.  Fooley's  petition  was 
adTertised  in  the  London  OassHte  of  the  4th  of  March, 
and  in  the  Times  and  Standard  of  the  6th  of  March. 

Laughton's  petition  was  adTertised  in  the  London 
OaMeUe  of  the  7tb  of  March,  and  in  the  Standard  of  the 
7th  of  March. 

Both  the  petitions  were  to  be  answered  for  the  same 
day,  the  15th  of  March. 

Bomer,  Q.O.,  Oswald,  and  Pochin^  for  Laughton's 
petition. — If  there  are  two  petitions,  the  question  of 
priority  must  be  strictly  inyestigated.  Pooley's  petition 
is  wrongly  presented,  as  he  presented  it  with  full 
knowledge  of  our  petition :  In  re  Norton  Iron  Oo,,  26 
W.  E.  92. 

Byrne,  Q.O.,  and  T.  B,  Napier,  for  Pooley's  petition. 
—Pooley  deferred  presenting  his  petition  for  some  time 
after  finding  that  Laughton's  petition  was  presented. 
Laughton  did  not  advertise  within  a  reasonable  time ; 
he  might  have  done  so  in  the  Gazette  of  the  25th  or 
28th  of  February.  The  priority  of  adTertisement  is  the 
test:  Obadwyok-Healey,  2nd  ed.,  at  p.  468;  Buckley, 
5th  ed.,  at  p.  215;  In  re  United  Ports  Co.,  39  L.  J. 
Ob.  146, 18  W.  B.  Dig.  78 ;  and  In  re  Trades  Bank 
Co.,  W.  N.,  1877,  p.  268.  In  any  etent  Pooley  will 
have  his  costs  up  to  the  time  of  presenting  his  petition : 
In  re  General  Financial  Bank,  30  W.  B.  417;  20 
Oh.  D.  276 ;  but  as  he  had  good  reason  to  believe  that 
Laughton's  petition  was  not  rightly  presented,  he  is 
entitled  to  have  his  full 


T.  Douglas,  for  a  judgment  creditor,  asked  for  a 
winding-up  order. 

(a.)  Beported  by  W.  H.  Quabbbu.^  Esq.,  BarriBter-at- 
Law. 


Okiitt,  J.— In  the  present  oaae  theia  are  two  pstt* 
tions  before  me,  Laughton's,  presented  on  the  25th  o( 
February,  and  Fooley's,  presented  on  the  4th  of  Manh ; 
both  of  them  are  answered  for  the  15th  of  March. 

I  find,  on  inquiry,  that  the  preeent  piaotioe  is  to 
allow  the  petitioner  to  have  some  option  as  to  the  day 
for  which  his  petition  is  to  be  answered,  but  a  ihoit 
postponement  onlyi  say  a  week,  will  be  aUowed,  ubIm 
good  cause  be  shown  for  a  longer  adjournment.  A 
petitioner  who  chooses  to  have  his  petition  answered 
for  a  day  later  than  is  neoessary,  of  course  runs  the 
risk  of  a  second  petitioner  obtaining  an  order  before 
the  first  can  be  heard.  In  this  ease  Laughton  might 
have  had  his  petition  answered  for  the  8th  of  Msiob, 
which  would  have  given  him  time  to  have  put  in  the  nsosi- 
sary  advertisements,  but  he  dhose  the  15th,  instesd  of 
the  8th.  If  Pooley  could  have  had  hie  petitum 
answered  for  the  8th  of  March,  he  might  have  obtained 
an  order,  in  spite  of  Laughton's  petition,  whieh  wai 
fixed  for  the  15th  of  March.  Laughton  did  not  ad?er 
tise  his  petition  till  the  7th  of  Maroh,  which,  by  the 
rules,  gave  him  sufficient  time  to  have  Us  petitioB 
heard  on  the  15th.  This  delay  is  not  evidenoe  agsinit 
Laughton  of  want  of  bona  fides.  I  cannot  attach  Msme 
to  him  for  having  selected  the  15th  of  March  instead  of 
the  8th ;  and  there  may  have  been  droumatances  iriiieh 
fairly  justified  his  postponing  his  advertisemente,  eo  I 
do  not  think  blame  can  be  attributed  to  him  for  not 
advertising  hie  petition  earlier,  as  he  might  have  dene. 
The  result  is,  that  I  think  Laughton's  petition  vn 
rightly  presented.  Now  as  to  Pooley's  petitioup  acooidbg 
to  the  practice  a  second  petitioner  always  has  notiee 
that  there  is  an  earHer  petition  already  presented,  sad 
nothing  is  to  be  gained  by  presenting  sl  second  petitioa 
if  the  first  is  bond  fide  presented.  The  rule  ststed  b; 
Jessel,  M.B.,  in  In  re  Norton  Iron  Oo.,  which  I  Bdopt. 
is  that  the  second  petition  would  have  been  rightly  pc^ 
sented  if  Pooley  could  have  proved  that  Laightoo'i 
petition  was  not  a  proper  one— e.^.,  was  b  oollosivs  oae. 
Here  the  suggestion  that  Laughton's  petition,  the  ilot 
one,  was  not  properly  presented  has  been  dUqposed  o^ 
so  by  the  rule  I  have  mentioned,  the  right  cooise  to 
adopt  will  be  to  make  the  winding-up  order  on  the  fint 
petition  and  to  dismiss  the  second,  because  it  is  Bot 
properly  presented. 

It  has  been  said  that  James,  Y.O.,  in  /a  re  UfM 
Porte  Oo.  held  that  the  petition  first  advertised  oaght 
to  have  priority,  but  on  looking  into  that  case^  althoagl^ 
there  are  strong  expressions  showing  that  in  that  oei^ 
where  the  order  was  made  on  the  third  petition,  piioot/ 
of  advertisement  gave  priority,  I  cannot  find  that  uj 
Buch  rule  was  laid  down  absolutely,  and  if  it  were  eo,  it 
was  certainly  not  followed  by  Jessel,  M.B.,  in  /a  re 
Norton  Iron  Co.,  decided  in  1877.  If  I  had  to  diitia- 
guish  the  two  cases  I  should  choose  as  the  right  one  the 
rule  laid  down  in  In  re  Norton  Iran  Oo.  la  Ja  re 
London  and  Auetralian  Agency  Company,  22  W.  B.  45| 
where  there  were  three  petitions  properly  presented, 
the  carriage  of  the  order  was  given  to  the  petitioa  fint 
presented,  and  priority  of  presentation  was  looked  vp» 
as  the  right  element.  In  another  oaae  in  1877,  Fn  n 
Trada  Bank  Co.,  it  should  be  pointed  out  thst  thoe 
was  really  only  one  petition  before  Jeaael,  M.B.,  w 
he  did  not  intend  to  overrule  the  principle  he  bed  laid 
down  in  In  re  Norton  Iron  Oo,  Another  case  wUA  ^ 
been  cited  is  In  re  General  Financial  Bank.  In  ^a^ 
case  a  bond  fide  creditor  presented  a  petition  whidi,ai  it 
was  held,  he  was  justified  in  carrying  on;  the  ooadaet 
of  the  winding  up  was  given  to  him,  in  preference  to  the 
first  petitioner,  whose  petition  was  shown  to  be  coUoiim 
This  is  in  accordance  with  the  rule  which  I  have  alieedy 
stated.  If  there  had  been  two  petitions  before  me  bo^ 
properly  presented,  I  might  have  given  the  cu'ii*6*j 
the  winding  up  to  the  petitioner  who  first  advsrtiMdi  ^ 
bot  that  is  not  the  oaae  here.    I  make  the  windiogiP 
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on  the  flztt  petltioDy  Laaghton'i,  and  dlamlas  Pooley's. 
Mr.  DoogUa*  oUant  and  Pooley  will  have  their  ootts, 
one  Bet  between  them,  aa  aopporting  the  oider  for  a 
whidiag  np,  and  there  will  be  no  ooete  against  Pooley 
on  hie  petitton,  aa  the  company  does  not  appear.  Mr. 
Pooley  will  haye  hie  ooato  up  to  the  time  of  the  pieaen- 
tationofhiepetiUon. 

SoUoiton,  S&hert  F.  Oddy  ;    W.  A.  BUney;  Bmeit 
Todd, 


A  r$  Olite.  (a.) 

Colli — Local  auikorUy'-^Purchase  of  land^PayrMni 
out  of  court -^  PoMion  —  Incumbrancer  —  Service — 
Landi  ClauacB  Oomolidation  AeU,  1845,  1860,  1869. 

Ob  pdUion  for  payment  out  of  pureha$e»money  paid 
tttto  eotirf  under  the  Lands  Olaueei  Coneolidaiian  Act, 
1845,  the  company  or  local  authoriiy  [as  the  eaee  may  he) 
mueC  pay  the  eoete  {hut  net  eooeeeding  4Si.)  of  tnoim- 
iraiMen  on  the  fund,  and  the  ooeU  of  an  affidavit  of 
ienHee  of  the  peUHon  upon  the  ineumbrano&re^  even 
Aouffh  Ac  inemnbranee  he  ereaied  eubeequenUy  to  the 
daie  of  the  payment  inio  court. 

Eden  v.  ThompM>n,  12  W.  B.  789,  %  ff.  A  M.  6, 
foUcwcd. 

In  ze  Gongh's  Traete,  32  W.  R.  147,  24  Oh.  D.  569, 
coiiiMCJifici  on* 

Petltioii* 

This  wae  a  petition  for  payment  oat  of  pnrehase- 
maamj  paid  into  court  under  the  Lands  Olaueea  Gon- 
•oUdation  Aote  on  a  oompnlfory  purchase. 

Walter  (Hive,  late  of  Cheltenham,  deceased,  by  his  will, 
dated  the  11th  of  October,  1844,  devised  certain  copy- 
hold premisea  in  Cheltenham  to  trustees  upon  trust,  as  to 
one-IUrd  part  of  the  rents  and  profits  thereof,  to  permit 
his  aiater,  Charlotte  OliTe,  to  enjoy  the  same  for  life,  and 
after  her  death  in  trast  f6r  such  of  her  children  as 
should  attain  the  age  of  twenty-one  equally  as  tenants 
in  commcyn. 

Tlie  tsstator  died  on  the  7th  of  NoTember,  1844. 
Cbazlotte  Ottve  intermarried  in  1845  with  Frederick 
Bodway,  and  four  cliildren  of  the  marriage  lived  to 
attain  the  age  of  twenfy-one,  three  of  whom  were  the 
petitioners,  the  fourth  being  resident  abroad. 

In  1886  the  Corporation  of  Cheltenham,  under  com- 
polsoiy  powers,  acquired  the  copyhold  premiiies  and  paid 
the  parehase-money  into  court  Charlotte  Bodway  died 
on  the  7th  of  January,  1890. 

Two  of  the  petitioners  had  mortgaged  their  shares  sub- 
aeqnently  to  the  payment  into  court  of  the  purchase- 
mon^,  and  the  mortgagees  had  been  served  with  the 
petition. 

Middem,  for  the  petitioners  and  the  mortgagees  of 
one  share,  asked  for  payment  out,  and  an  order  against 
the  OorpoTAtion  of  Cheltenham  for  payment  of  the  costs 
of  the  mortgagee  who  appeared  separately:  Eden  v. 
Thcmpmm,  12  W.  B.  789,  2  H.  &  M.  6 ;  Jn  re  Broo- 
ehooffe  SeUhment,  37  W.  B.  744,  42  Ch.  D.  250 ;  In  re 
Bareham,  29  W.  B.  525,  17  Ch.  D.  329;  In  re  EngliehU 
SManent,  37  W.  B.  191,  39  Cb.  D.  556  ;  In  re  NicholVe 
TrueU,  14  W.  B.  475,  W.  K.,  1866,  p.  93. 

I'arteeUj  for  the  mortgagee  of  the  other  ahare. 

^«  E.  S,  Brydges,  for  the  corporation.— The  corpora- 
tion are  not  liable  to  pay  the  costs  of  incumbrancers  of 
siiaree  created  after  the  fund  has  been  paid  into  court : 
In  re  Oough'e  TrueU,  32  W.  B.  147,  24  Cb.  D.  569  ;  In 


(a.)  Baported  by  Fbavois  T.  Dtnu,  Esq.y  Barrister-at- 
Law* 


re  Jenkin  Jones*  Estate,  18  W.  B.  312.  In  any  event 
the  corporation  should  not  be  required  to  pay  more  than 
42s.:  In  re  Artizans'  and  Labourers*  Dwellings  Im* 
provemeni  Act,  1875, 14  Ch.  D.  624,  28  W.  B.  Dig.  126. 

KoBTK,  J.— I  think  the  mortgagee  appearing  in  this 
case  is  entitled  to  costs,  notwithstanding  that  the 
mortgage  is  subsequent  in  date  to  the  taking  of  the 
premises.  I  think  the  case  of  Eden  v.  Thompson  goes 
quite  to  the  point.  Wood,  Y.C.,  in  that  case  says,  '*  The 
principle  of  the  later  cases  is  that  if  a  suit  has  been  in- 
stituted spedfloally  dealing  with  the  particular  fund, 
then  the  petitioui  which  is  necessarily  a  petition  in 
the  suit,  should  be  served  like  any  other  petition 
in  the  suit,  and  not  merely  as  a  petition  under 
the  Act ;  and  the  practice  which  has  grown  up  haa 
been  to  serve  these  petitions  on  aU  parties  to  the  suit. 
Then  it  is  objected  that  a  petition  ought  to  have  been 
presented  before  suit  for  payment  of  this  fund  out  oC 
court,  in  which  case  it  would  have  been  aimply  a  petition 
by  the  trustees  for  payment  to  them,  and  tke  only  costs 
payable  would  have  been  theirs.  But  persons  whose 
estates  are  taken  by  railway  companies  or  other  bodies 
under  compulsory  powers  ...  are  entitled  to  deal 
with  their  eetates  to  suit  their  own  convenience,  not  that 
of  the  company,  and  if  it  happens  in  the  course  of  such 
dealing  that  a  suit  is  instituted,  not  being  litigation 
properly  so  called,  but  merely  administration,  .  .  . 
the  company  would  have  to  pay  the  costs  of  all  neces- 
sary parties  occasioned,  not  by  any  particular  adverse 
claims,  but  by  the  ordinary  course  of  dealing  with  pro- 
perty. This  principle  clearly  covers  the  case  of  a  mort- 
gage, and  would  provide  for  the  payment  of  all  ordinary 
costs  of  mortgagor  and  mortgagee  so  long  as  there  was 
no  suit  to  set  aside  the  mortgage  or  other  contest  of  that 
nature  between  the  parties."  This  is  dealing  with  a 
case  similar  to  the  present.  I  need  not  refer  to  the  case 
of  In  re  Bareham,  and  in  the  case  before  Kay,  J.  (/n 
re  BrooshoofVe  Be^UHemenJt)  he  points  out  that  where  there 
is  nothing  vexatious,  the  company  should  pay  the  costs 
arising  through  ordinary  dealing  with  the  property,  as 
the  action  of  the  company  has  increased  the  costs  of 
dealing  with  the  property.  Two  cases  are  cited  which 
appear  contrary  to  the  authorities,  one  decided  by  James, 
V.C. — In  re  Jenkin  Jonet^  Esiat&^hut  the  report  is  so 
short  that  I  cannot  tell  on  what  grounds  it  was  decided. 
I  do  not  understand  it,  and  there  may  have  been  special 
reasons  in  that  case.  The  other  case  is  the  decision  of 
Bacon,  V.C— /»  re  Oough*s  Trusts,  In  that  case  the 
property  was  settled  on  a  tenant  tor  life  with  remainders 
over,  and  some  of  the  remaindermen  afterwards  mort- 
gaged their  reversionary  interest,  and  it  was  held  that 
the  company  were  not  liable  to  pay  the  costs  incurred 
by  the  mortgagees  in  proving  their  incumbrances,  as  the 
title  was  in^oate.  That  was  not  a  question  of  mort- 
gagee's costs.  The  point  raised  in  that  case  was  who 
was  to  bear  the  costs  of  proving  the  incumbrances.  I  do 
not  think  the  authorities  support  the  conclusion.  Baooni 
y.C,  says  the  costs  which  tbey  (the  company)  are  liable 
to  pay  are  not  to  be  increased  by  any  adverse  litigation 
or  by  any  subsequent  matters  of  account  as  between  the 
persons  entitled.  The  Act  of  Parliament  says  nothing 
about  the  latter,  and  I  hold  that  the  corporation  must 
pay  the  costs.  But  I  think  that  they  are  only  bound  to 
pay  42s.  for  mortgagees'  costs,  according  to  the  rule  laid 
down  in  In  re  Artistans*  and  Labourere'  DweUinga  Im^ 
provement  Aet^  1875,  together  with  the  costs,  if  any,  of 
an  affidarit  of  serrice  on  the  mortgagees,  but  nothing 
further. 

Solicitors,  Waterhouse,  Winterhotham,  <fe  Harrison; 
Mear  &  Fowler;  Peacock  Si  Goddard,  for  Brydgee, 
Cheltenham. 
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North,  J.   \  Dec.  17. 18, 21. 

In  re  Manchbstkr  Royal  Ikfirmahy. 
Mai^chesieb   Boyal    Infirmary    v.    Attobney- 

Gbnxral.  (a.) 
Truitee  —  CinTDoraiion    holding  funds  for   eharitahle 
purposes  —  Power  of  investment-^Trust  Investment 
Act,  1889  (52  df  53  Vict.  c.  32),  ss.  3,  5—7,  9. 

A  corporation  incorporated  hy  a  special  Ad  holding 
funds  for  charitable  purposes  is  a  trustee  within  the 
meaning  of  section  3  of  the  Trust  Investment  Act,  1889, 
and  is  entitled  to  invest  any  trust  moneys  in  its  hands  on 
any  of  the  securities  mentioned  or  referred  to  in  that 
section,  unless  expressly  forbidden  to  do  so  by  the  instru* 
meht  (if  any)  creating  the  trust 

A  trustee  cannot,  however,  seU  existing  securities  for 
the  purpose  of  reinvesting  the  proceeds  in  the  securities 
authorized  by  section  3,  unless  the  instrument  creating 
the  trust  contains  a  power  to  vary  securities, 

TblB  was  an  originating  sammone  by  the  plaintiffs  to 
have  it  determined  whether  the  plaintiffs  or  their 
tmatees,  treaenrers,  and  managers  were  entitled  to 
invest  the  funds  and  moneys  belonging  to  the  plaintiffs 
on  such  seonrities  hs  are  specified  or  referred  to  in 
section  3  of  the  Trust  Investment  Act,  1889,  and 
whether  that  Act  applied  to  the  Manchester  Boyal 
Infirmary,  and  the  funds  and  moneys  thereof. 

The  Manchester  Boyal  Infirmary  was  regnlated  by 
four  special  Acts  of  Parliament.  The  first,  48  Geo.  3. 
c.  127,  was  passed  in  the  year  1808,  and  was  entitied. 
"  An  Act  for  enabling  Sir  Oswald  Morley,  Baronet,  to 
grant  certain  lands  and  hereditaments  in  the  pariah  of 
Manchester,  in  the  County  Palatine  of  Lancaster,  for  the 
purposes  of  the  Manchester  Public  Infirmary,  Dispensary, 
Lunatic  Hospital,  and  Asylum,  and  for  vesting  the 
property  and  effects  belonging  to  the  said  charity  in 
trustees  for  the  benefit  thereof."  By  section  1  power 
WBs  given  to  Sir  Oswald  Morley,  his  heirs  and  assigns, 
to  grant  certain  specified  lands  to  trustees  nominated 
and  appointed  as  therein  mentioned,  for  the  purpose  of 
accepting  and  taking  such  grants  by  the  major  part  of 
the  benefactors  and  subscribers  to  the  said  charities  for 
the  time  being,  upon  the  trusts  and  for  the  purposes 
thereinafter  mentioned,  which  grants  were  to  be  taken 
to  be  valid  and  effectual,  notwithstanding  the  Act  9 
Geo.  3,  0.  36,  or  any  of  the  Statutes  of  Mortmain,  and 
the  trustees  for  the  time  being  so  to  be  appointed  were 
immediately  empowered  and  enabled  to  accept  and  tske 
the  same  grants. 

Section  2. — "  The  property  of  all  and  singular  the 
money,  implements,  materials,  furniture,  goods,  chattels 
and  effects,  matters  and  things  whatsoever  already 
belonging,  due,  or  owing  to  the  said  infirmary,  asylum, 
dispensary,  and  charities,  or  the  subscribers  or  bene- 
faotors  tiiereto,  in  respect  or  on  account  thereof,  or 
which  shall  hereafter  be  purchased,  subscribed,  contri- 
buted, or  provided  for  the  purposes  of  the  said  charities, 
shaU  from  and  after  such  nomination  and  appointment 
of  trustees  as  aforesaid,  be  vested  in  such  trustees  so  to 
be  nominated  and  appointed  as  aforesaid,  their  executors, 
administratoxsi  and  assigns,  upon  the  trusts  and  for  the 
purposes  hereinafter  mentioned,"  and  the  trustees  were 
thereby  empowered  to  bring  actions  for  the  recovery  of 
property  of  or  belonging  to  the  charity,  and  it  was  also 
provided  that  in  all  such  actions  it  should  be  sufficient 
to  state  generally  that  the  property  for  which  the  action 
should  be  brought  was  the  property  of  **  tho  trustees  for 
the  time  being  of  the  Manchester  Infirmary,  specifying 
the  names  of  the  trustees." 

Section  4. — '*The  said  trustees  so  to  be  nominated  and 
appointed  as  aforesaid,  and  the  survivors  and  survivor 

(a.)  Beported  by  G.  E.  Jothbt,  Esq.,  Barrister-at-Law. 


of  them,  and  the  heirs,  executors,  and  administraton  of 
such  survivors  respectively,  shall  stand  and  be  ssissd 
and  possessed  of  and  interested  in  the  hereditaiiNnts 
and  premises  which  have  been  so  demised  or  graatei  si 
aforesaid,  or  which  shall  or  may  be  granted  or  othscwise 
conveyed  or  assured  1^  the  said  present  Sfe  Oawild 
Morley,  his  heirs  or  assigns,  in  pursuance  of  the  power 
and  authority  hereinbefore  contained  in  that  bshslf, 
and  also  of  and  in  all  and  singular  the  monofi^ 
securities  for  money,  implements,  materials,  fumitue, 
goods,  chattels  and  effects,  matters  and  things  whstao- 
ever,  which  may  become  vested  in  them  in  conseqosnoa 
of  this  Act,  and  every  part  thereof  respecttrely,  in 
trust  for  and  for  the  benefit  of  the  said  charitiss  sod 
charitable  purposes  accordingly,  and  subject  to  the  rolss, 
orders,  and  regulations  now  made  and  used,  or  soeh 
orders,  rules,  and  regulations  as  shall  hereafter  be  msds, 
either  with  respect  to  the  said  lands,  buildings,  hersdits- 
ments,  and  premises,  and  the  said  goods  and  diattali  of 
the  said  infirmary,  dispensary,  lunatic  hospitsl,  ssd 
asylum,  or  with  respect  to  tile  recommendatioii  snd 
admission  of  patients,  or  otherwise  relating  to  tiis 
management,  regulation,  and  government  of  the  ^id 
charities,  by  the  major  part  of  the  benefaoton  ssd 
subscribers  to  the  same  charities  for  the  time  being. 

By  section  8  it  was  provided  that  tho  Act  shonld  be 
printed  by  the  King's  printer,  and  that  a  copy  thereof 
so  printed  should  be  admitted  as  evidence  thereof  bj  all 
judges.  Justices,  and  others. 

The  second  Act  (5  Vict.  o.  1]  was  passed  in  the  yeir 
1842. 

Section  2. — *'  The  president,  treasnren,  dspo^- 
treasurers,  benefactors,  and  subscribers  for  the  ttaie 
being  of  and  to  the  Manchester  Boyal  Inflmiary,  Bb- 
pensary ,  and  Lunatic  Hospital  or  Asylum,  sbsH  be 
incorporated  by  the  name  of  *  The  Preaident,  Trassnraii 
Deputy -Treasurers,  Benefactors,  and  Subecriben  of  sod 
to  the  Manchester  Boyal  Infirmary,  Dispensary,  sod 
Lunatic  Hospital  or  Asylum,'  and  by  that  nasss  sfasD 
be  a  body  corporate,  with  perpetual  encoession,  sod  s 
common  seal,  and  with  power  to  hold  and  retain,  te 
the  purposes  of  this  Act,  the  lands  comprised  in  the 
sevend  hereinbefore  mentioned  indentures,  and  sB 
buildings  now  erected,  or  to  be  hereafter  erected,  opsi 
the  said  lands,  with  the  appurtenants  ;  provided  slnji 
that  if  any  member  of  the  said  corporation  shsll  be 
guilty  of  a  breach  of  trust  or  any  misfeasaaes  is 
respect  of  any  property  or  lands  belongfaig  to  tke 
Manchester  Infirmary,  Dispensary,  and  Lunatls  Hoifi- 
ta\  or  Asylum,  or  either  of  them,  whether,  under  the 
sanction  of  the  corporate  seal  or  not,  he  shall  be  snbjeet 
to  the  same  liabilities  as  if  this  Act  had  not  been  passei" 

By  section  3  it  was  provided  that,  immediatsly  sitic 
the  passing  of  the  Act,  and  by  virtue  of  the  saoM,  the 
land  and  buildings  of  the  charity  should  vest  in  the 
corporation  according  to  the  true  intent  and  porport  of 
the  conveyances  executed  of  the  same  to  the  tmslses  of 
the  charities,  and  that  in  like  manner  all  the  monej^ 
stocks,  funds,  and  securities  for  money,  goods,  ehsttaK 
rights,  credits,  and  effects  belonging,  done,  and  ofiog 
to  the  charities,  should  be  vested  in  the  oorpofstion, 
and  for  that  purpose  the  Ipersons  In  whose  nsiMi  snj 
sums  of  money,  stocks,  funds,  mortgagesy  seouitiei  Itt 
money,  or  other  effects  should,  at  the  tlms  of  the 
passing  of  the  Act,  stand  or  be  secured,  the  beaeficisi 
interest  wherein  should  belong  to  the  charities  thereby 
incorporated,  should  forthwith  transfer  or  ssrign  ^ 
same  respectively,  so  and  in  such  manner  as  thst  the 
same  should  be  vested  in  tho  corporation." 

Section  4.  —  "As  well  the  moneys  arising  iio" 
the  sale  or  transfer  of  any  of  the  public  or  Qonx^f^ 
funds,  stocks,  securities,  or  any  other  securities,  ss  she 
any  other  moneys  for  the  time  being  belonging  tow| 
said  charities,  may  from  time. to  time  be  invested,  etth^ 
In  the  name  of  the  said  oozpontion  hereby  oreetsd,ortB 
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the  BBdiei  of  any  other  penons  on  behalf  of,  and  to  be 
Buud  tad  appointed  by  the  Mdd  coiporation»  upon 
tnut  for  the  odd  duuities  on  mortgage  of  any  heredita- 
mtBtB  of  a  dear  and  indefeanble  eetate  of  inheritance 
in  fee  linple,  to  be  dtnate  in  England  or  Wales,  free 
horn  ineombrmneee,  except  qnit  rents  or  other  annnal 
amall  peyments,  and  leases  at  rack  rent  to  tenants  or 
ooeopien  ...  or  the  same  moneys,  stocks,  funds, 
and  Mcnrities  may  in  like  manner  be  invested  in  any  of 
the  pnblio  or  Oovemment  stocks,  funds,  or  securities, 
ind  all  such  mortgagee,  stocks,  funds,  and  seonrities 
nay  be  from  time  to  time  called  in,  and  the  money 
uUtg  therefrom  be  again  infested  in  manner  aforesaid, 
w  often  as  may  be  deemed  expedient." 

Section  11. — ^<*This  Act  shall  be  a  public  Act,  and 
aball  be  judicially  taken  notice  of  as  suoh." 

The  third  Act  (7  ft  8  Vict,  c  43)  was  passed  in  the 
year  1844,  to  enable  the  corporation  to  enlarge  the 
inflmiary,  and  to  purehase  and  hold  land  for  the  ereo- 
tioA  of  a  new  lunatio  hospital  or  asylum.  Section  12 
piofided  that  *'  this  Act  shall  be  a  public  Aot,  and  shall 
be  Jndicially  taken  notice  of  as  such." 

The  foorth  Act  (15  Vict.  c.  3)  was  passed  in  the  year 
1853  for  the  purpose  of  uniting  a  charity  called  the 
Xsnohester  House  of  Recovery  with  the  Manchester 
Boyal  Infirmary.  Section  12  provided  that  the  Aot 
ihoold  not  be  a  public  Aot,  >ut  should  be  printed  by 
the  Qaeen's  printer,  and  a  oopy  thereof  so  printed  should 
be  admitted  evidence  thereof  by  all  judges,  justices,  and 
otbeiB. 

The  greater  portion  of  the  funds  belonging  to  the 
corporation  was  invested  in  Government  securities  in  the 
naneof  the  corporation,  but  there  were  some  small  sums 
bvested  in  the  name  of  the  official  trustee  of  charities. 

Omn^Hardy,  Q.O.,  and  FortoeJ/,  f or  the  plaintiifs. 
— The  Aots  of  1842  and  1844  are  not  really  public  Acts. 
The  proviaions  of  section  11  of  the  Aot  of  1842  and  seo- 
tioftlSof  the  Aot  o(  1844  were  inserted  merely  that 
tiiois  Acts  might  be  Jndldally  taken  notice  of.  They 
aie  not  printed  with  the  public  Acts.  The  question 
vhether  an  Aot  is  a  public  or  private  Act  does  not  de- 
pend on  teehnieal  considerations,  but  upon  the  nature 
tad  snbetanee  of  the  case  :  Dawecn  v.  Paver,  5  Hare, 
415.  There  is  nothing  in  the  "  instrument  creating  the 
tmst"  which  prohibits  the  inyestment  of  the  funds  of 
the  ohatity  on  the  securities  mentioned  in  section  3. 
When  the  corporation  was  created  the  trusts  were  not 
in  sny  way  altered,  but  the  corporatim  was  substituted 
lor  the  individual  trustees  as  trustees  of  the  oharity. 

Sir  S,  E,  Webater,  A.G.,  and  IngU  Joyce,  for  the 
Attomey-Ctoneral. — ^It  was  not  intended  by  the  Act  of 
1889  that  property  owned  by  a  corporation  should  be 
tnated  ss  held  by  them  as  trustees  in  the  ordinary 
Mnae.  It  is  difficult  to  see  how  in  suoh  a  case  the 
eonrt  eould  exeoute  the  trust.  The  oi&oers  of  a  cor- 
poration might  be  made  liable  for  misappropriation  of 
the  foads,  and  yet  it  could  not  very  weU  be  said  that 
they  were  trustees  of  the  funds  in  the  ordinary  sense  of 
the  word.  Again,  the  funds  of  a  Joint-stock  company 
»e  onder  tiie  control  of  its  directors,  but  the  directors 
tie  not  tmsteee  of  the  funds.  The  Act  of  1889  relates 
to  **  tmst  funds."  The  Aot  was  passed  to  amend  the 
law  reUtmg  "  to  the  investment  of  tmst  funds."  It  U 
donbtfol  whether  corporation  property  would  be 
pnpedy  described  as  ''trust  funds  "  ;  nor  is  it  correct 
to  Bay  that  when  a  fund  beloogs  to  a  corporation  be- 
Mse  it  ii  a  corporation,  there  is  any  '*  instrument " 
oeathig  a  tmat.  [Hosni,  J.^The  use  of  that  expres- 
tioB  latiier  reema  to  indicate  that  there  may  be  trusts 
witbont  an  instroment  creating  them ;  if  so;  what  can 
In  aMmt  but  trusts  reposed  in  bodies  such  as  this 
corporation  or  traits  cnated  by  parol  ?  ]  The  provision 
hiaecUonS  that  every  power  conferred  by  tiie  Act  aball 
beeasraiied  *«Ri14ec(  to  ny  coBMBt  fCQaiied  t^  the 


instrument  (if  any)  creating  the  trust  with  respect  to 
the  investment  of  the  trust  funds,'*  points  to  the  con* 
sent  of  some  individual.  By  the  Aot  of  1842  the  plain* 
tiffs  are  constituted  a  public  body  holding  fands  for 
puhlio  purposes,  they  cannot  be  said  to  be  '*  trustees  ** 
within  the  meaning  of  the  Aot  of  1889. 

Cbsens-Bonly,  Q.G.,  in  reply.— Corporations  can  be 
trustees  for  oharitable  purposes  in  respect  of  property 
vested  in  them:  In  r^Norvfich  Toum  Oio9$BiiaUOkarUy, 
36  W.  R.  853,  37  Ibid.^  382, 40  Oh.  D.  S98 ;  /h  re  Cierjgry 
Orphan  CorjwnUUm,  82  W.  R.  789,  L.  B.  18  Kq.  S80. 
[NoitxH,  J.— I  feel  some  diffloulty  as  to  what  is  the 
**  instrument  creating  the  trust."  Although  I  think  the 
special  Acts  relating  to  the  oharity  are  private  Aets,  still 
I  have  considerable  doubt  whether  they  are  *'  an  instru- 
ment" within  section  8  of  the  Aot  of  1889].  The 
plaintifCs  only  asked  for  a  declaration  that  they  are 
trustees  within  the  meaning  of  the  Act  of  1889. 

North,  J. — This  case  raises  a  question  as  to  the  applioa* 
tion  of  the  Trust  Investment  Act,  1889.  [His  lordship 
stated  the  provisions  of  the  special  Acts,  and  con- 
tinued:—]. The  corporation  have  very  considerable 
funds  belonging  to  them,  the  bulk  of  which  is  invested 
in  the  name  of  the  corporation,  chough  thoro  is  a  small 
amount  standing  in  the  name  of  the  offloldl  trustee  of 
charities. 

The  question  is  upon  what  securities  can  these  funds 
be  now  invested — ^in  other  words,  does  the  Act  of  1889 
apply  to  them.  The  Act  is  entitled,  '*  Aa  Act  to  amend 
the  law  relating  to  the  investment  of  trust  funds."  It 
provides  by  soction  3  that  "it  shall  be  lawful  for  a 
trustee  unless  expressly  forbidden  by  the  instrument  (If 
any)  creating  the  trust,  to  invest  any  trust  funds  in  his 
hands  in  manner  following."  We  have,  flrst  of  all,  to 
find  whether  a  person  is  a  "trustee"  within  the 
meaning  of  the  Act,  and  if  he  is  a  trustee  then  the 
extended  power  of  investment  applies  to  "any  trust 
funds  in  his  hands."  Then  section  5  provldos  that 
'*  every  power  conferred  by  this  Act  shall  bs  exercised 
according  to  the  discretion  of  the  trustee,  but  subject  to 
any  consent  required  by  the  instrument  (t(  any)  creating 
the  trust  with  respect  to  the  investment  oC  tUe  trust 
funds."  And  by  section  6  the  Act  is  to  apply  as  well  to 
trusts  created  before  as  to  trusts  created  after  the 
passing  of  the  Act,  and  the  powers  thereby  conferred  are 
to  be  in  addition  to  the  powers  conferred  by  the  instru- 
ment (if  any)  creating  the  trust. 

Then  section  7  is,  I  think,  material  in  this  way. 
First  of  all,  it  seoms  to  me  to  contemplate  that  such 
bodies  as  the  coanoil  of  a  county  or  borough,  or  an 
urban  or  rural  sanitary  authority  come  within  the  scope 
of  the  Act,  because  I  do  not  think  It  would  be  the  right 
construction  to  say  that  this  section  is  dealing  with 
bodies  entirely  outside  the  Act,  and  giving  them  powers 
which,  unless  they  have  them  as  trustees,  would  not 
properly  find  a  place  in  this  Act  at  all,  but  ought  to  be 
found  in  an  Act  relating  to  different  subjects.  It 
shows  that  this  section  is  not,  as  I  was  at  first  inclined 
to  think,  one  which  merely  limits  the  powers  of  these 
bodieS|  but  that  they  have  power  to  make  the  invest- 
ments which  are  contemplated  in  the  Act. 

Then  the  point  put,  and  it  is  one  requiring  serious 
consideration,  is  whether  it  can  be  bsid  that  the  pro- 
perty belonging  to  this  corporation,  which  is  their  own 
property,  is  a  trust  fund  in  their  hands  as  **  trustees  " 
within  the  meaning  of  the  Act.  I  think  it  Is.  I  think 
tliat  the  money  is  clearly  held  on  trust  for  oharitable 
purposes.  It  was,  in  the  first  instanoe,  in  terms  vssted 
in  trustees  by  the  Act  of  1808,  and  when  by  the  subsS' 
quent  Act  tiie  funds  were  vested  in  the  corporatiotti  this 
was  done  for  the  purpose  of  facilitating  the  dealing 
with  the  fnnds^  but  I  do  not  think  it  In  any  way  pre« 
Tents  that  from  continuing  to  be  a  trust  fund  which 
beyond  all  quettlon  had  been  a  troit  f and  down  to  that 
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time.  Moreover,  it  ie  a  fund  for  the  purposes  of  the 
iDflrmary  Lnnatio  Asylam,  which  is  referred  to  ia  the 
Aots.  It  seems  to  me  beyond  all  question  that  the 
lands  are  held  on  a  oharitable  trast,  with  respeot  to 
which  the  rights  and  duties  of  trustees  belong  to,  and 
are  imposed  on,  the  body  in  whom  the  funds  are  now 
Tested  in  trust,  Just  as  they  would  in  the  case  of  any 
ordinary  trustee.  Suppose  that  this  corporation  pro- 
posed to  advance  some  of  their  money  to  the  Corporation 
of  Mancheeter  for  the-  improvement  of  their  streets, 
that  would  clearly  be  a  breach  of  trust,  and  on  the 
application  of  the  Attorney-CJeneral  I  should  at.  once 
restrain  them  from  committing  any  such  breach  of 
trust.  Supposing  that  an  advance  was  actually  made  in 
the  same  way,  but  a  security  was  taken  for  the  money, 
precisely  the  same  rules  would  apply,  unless  it  turned 
out  that  the  security  taken  was  one  upon  which  the 
.  corporation  are  authorized  to  invest  their  funds,  in 
which  case  the  advance  would  not  be  a  breach  of 
trust. 

It  seems  to  me,  therefore,  dear  that  these  funds  are 
tiust  funds  vested  in  the  corporation  of  the  Manchester 
Infirmary  as  a  "  trustee  **  within  the  meanine  of  the 
Act 

Mr.  Ciozens-Hardy  referred  to  In  re  Clergy  Orphan 
Corporatiant  which  is  very  like  the  present  case,  but, 
curiously  enough,  the  point  which  I  have  now  to  decide 
seems  to  have  been  withdrawn  from  the  consideration  of 
the  Judge  there.  The  headnote  to  the  report  is  as  fol- 
lows : — "  Stock  in  the  funds  belonging  to  a  charity  in- 
corporated by  Act  of  Parliament,  and  having  power  to 
invest  in  the  public  funds,  may,  under  section  11  of  the 
statute  23  &  24  Vict.  o.  38,  be  sold  out  for  the  purpose 
of  reinvestment  on  any  of  the  stocks,  funds,  and  securi- 
ties on  which  cash  under  the  control  of  the  court  may  be 
invested."  Section  11  of  that  Act  provided  that  «  when 
any  such  general  order  as  aforesaid  shall  have  been 
m&de  "  (that  is,  as  to  cash  in  the  control  of  the  court] 
"  it  shall  be  lawful  for  trustees,  executors,  or  adminis- 
trators having  power  to  invest  their  trust  funds  upon 
t^ovemment  securities  or  Parliamentary  stocks,  funds, 
or  securities,  or  any  of  them,  to  invest  such  trust  funds, 
or  any  part  thereof,  in  any  of  the  stocks,  funds,  or 
aecurities  in  or  upon  which  by  such  General  Order  cash 
under  the  oontrorof  the  court  may  from  time  to  time  be 
invested."  But  the  petition  presented  sought  the  advice 
and  direction  of  the  court  as  to  whether  funds  already  in- 
yested  could  be  sold  for  the  purpose  of  reinvestment,  and 
the  argument  of  Mr.  Oozens- Hardy  for  the  petitioners  was 
this :  **  No  question  is  asked  as  to  the  power  under  section 
11  to  invest  in  the  manner  desired  any  funds  to  be  here- 
after acquired  by  the  society,  but  the  decision  in  In  re 
Warde,  2  J.  ft  H.  191,  has  caused  a  question  to  be  raised 
as  to  the  power  of  the  trustees  to  sell  out  funds  already 
invested  with  a  view  to  reinvestment  where  there  is  no 
express  power  of  varying  existing  securitiee.''  Then 
Malinsy  Y.O.,  said :  *'  I  consider  that  the  intention  of 
section  11  was  to  enlarge  the  powers  of  investment 
previously  belonging  to  trustees  by  allowing  them  to 
invest  any  fund  in  their  hands  in  the  stocks,  funds,  and 
securities  from  time  to  time  sanctioned  by  the  court ; 
and  my  opinion  is  that  the  petitioners,  being  trustees, 
and  having  funds  directed  by  their  Aet  of  Parliament 
to  be  Invested  in  the  public  funds,  come  within  the 
enabling  clause,  and  that,  consequently,  all  the 
funds  of  this  charity,  whether  invested  or  not,  may 
be  dealt  with  as  cash  nnder  the  control  of  the  court. 
I  do  not  say  that  the  decision  in  In  re  Warde 
was  not  right,  but  though  I  do  not  see  very 
dearly  the  grounds  of  that  decision,  it  must,  I  think, 
be  treated  as  depending  upon  Its  special  circumstances. 
I  consider,  therefore,  that  the  petitioners  may  sell  out 
the  exiatliig  stock  with  a  view  to  rdnvestment,  and  I 
shall,  therefore,  answer  the  question  in  the  affirmative." 
The  point,  therefore,  decided  there,  was  not  whether  the 


trustees  could  reinvest,  but  whether  they  oodd  sell  out 
existing  stock  for  the  purpose  of  rdnvestmeiit  No 
doubt  there  is  an  obeervation  made  by  Mslini,  Y.O^ 
which  shows  he  thought  that  they  were  trustees  witUa 
the  meaning  of  the  Act,  dthough  that  was  not  (he 
point  to  which  his  attention  had  been  directed  bj  the 
argument,  and  which  was  being  answered  by  hinu  Tiie 
further  point  was  suggested  whether.  Meti^ipolitan  Ooi- 
solidated  Stock  was  within  the  power  of  investment,  uA 
that  turned  upon  section  13  of  the  Board  of  W(»ta 
Act,  1871.  The  Yioe-Ohancellor  said:  "That  seetifli 
seems  wide  enough  to  indude  the  present  ebsrity. 
The  petitioners  will,  therefore,  be  allowed  to  iovsit  k 
that  stock."  That,  again,  was  an  observation  apoa  a 
point  not  raised  by  the  petition,  and  not  eaUiog  lor 
decision ;  still,  so  far  as  the  case  goes,  it  shows  thst  tke 
Ylce-Ohancdlor  took  that  view,  although  the  pohit  M 
not  been  argued,  and  that  is  in  favour  of  the  fisv 
which  I  have  taken  of  the  eonstractioB  of  the  Ast  of 
1889. 

I  propose,  therefore,  to  make  a  dedaration  Oit  ti»e 
corporation  are  trustees  within  the  meaning  of  the 
Trust  Investment  Act,  1889,  and  are  entitled  to  iaveit 
any  trust  funds  in  their  hands  in  the  mannsr  thflieby 
authorized  unless  expressly  forbidden  by  any  instnswst 
creating  the  trust. 

I  should  add  that  I  ^do  not  consider  In  re  Ob ryi 
Orphan  Oorparaiion  in  any  way  interferes  witii  tiio 
decision  in  In  re  Warde^  and  therefore  my  dednon  it 
not  intended  to  go  to  this,  that  the  oorporation  kvw 
any  power  to  sell  existing  seouritiea  for  the  porposeof 
making  other  investments  under  powers  given  bjtke 
Act.  That  depends  entirely  on  what  those  powwi 
may  be,  independently  of  the  Act.  The  Aet  doei  et- 
peoially  provide  by  the  final  clause  of  section  S  thst 
trustees  who  may  invest  as  thareia  mentioned  msy  *'  ilio 
from  time  to  time  vary  such  investments."  Tbo§e  wofdi 
are  necessary  for  this  reason.  If  trustees,  by  the  initn- 
ment  creating  the  trust,  had  a  more  limited  powar  of 
investment,  and  had  dso  power  to  vary  investaieBti, 
there  might  have  been  a  queetion  whether  the  poww 
contained  in  the  instrument  to  vary  the  ioveotsmti 
authorized  by  i(^  could  extend  to  investments  which  in 
authorized,  not  by  the  instrument,  bat  by  the  Ast,  ssi 
it  is  for  the  purpose  of  preventing  any  questioa  of  M 
sort  from  arldng  that  the  words  whioh  I  have  Jut  nd 
are  inserted  in  section  3.  But  the  express  diiedisi 
that  trustees  are  to  have  power  to  vary  the  InveitsicBti 
authorized  by  the  Act  goes  a  long  way  to  show  thst  it 
doea  not  touch  the  question  whether  they  had  aay  pR- 
vious  power  to  vary  seouritiee  for  the  purpoes  of  asUag 
such  investments  as  are  authorized  by  the  Ast  Thit 
is  the  reason  why  I  limited  the  declaration  whioh  I 
have  made  expresdj  to  funds  in  the  hands  of  the  sor- 
poration. 

Solidtors  for  the  pldntiils,  Priiehard,  SnfUJidi,  * 
OCf  for  Earte,  Stme,  A  Oo,,  Mancheeter. 

Solidtors  for  the  Attorney-General,  Hare  4  (7o. 


ApAl. 


Ohan.  Div.  (Eekewieh,  ) 
J^  for  Kay,  J.)        j 

In  re  Metropoutav  Goal  Oovsmms'  Avomnoi. 
Gbixb's  Case,  (a.) 

Pradiee^OoBk^TaaaHafi^Sq^araie  proceeduige  if  (^ 
same   aolieUor — DuplieaiU  eopiee — ComnrnPe  fit^ 
B.  8.  (7.,  1883,  ord.  65,  r.  27  (8)— JpjMM^tz  N^ 
Oop%e»» 
Three  $hareholder$.  IF.,  2*.,  and  G.,  Iroughl  tefsrsU 

\  (a.)  Beported  by  H.  C  Bo?ir,  Esq.,  Bairisfesr-it-lAV. 
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Ih  be  MbT&OPOLITAK  Ck>AL  OoKIUMBBa'  ASflOOIATXON. 


HlOE  OOUBT. 


oeHanB  to  have  their  namei  removed  from  ike  U$t  of 
iharOolden.  The  §ame  eoliciior  acted  for  the  plaintiff 
in  tat^  ad/ion.  W*s  action  was  decided  firtt,  and  it  was 
anongtd  that  the  evidence  taken  in  that  aeticn  ehould  he 
wed  in  the  other  two,  which  eubeequenUy  came  on  and 
wm  decided  hy  the  tame  fudge  on  the  came  day,  fudg- 
mnt  king  given  for  the  plaintiff  in  each  caee,  with 
eo^  T:e  coeU  were  taxed  in  the  ueual  way,  but  the 
taxing  moiter  struck  out  en  bloo  a  number  of  items  in 
0:»  hUl,  on  the  ground  thai  the  two  actions  were  simitar, 
md  that  duplicate  copies  of  documents  ought  not  to  have 
ken  prepared :  he  therefore  disallowed  the  charges  for 
wpies  which  had  already  been  allowed  in  T.'s  hill. 
The  sme  counsel  appeared  for  the  plaiiHiffin  each  case, 
and  the  taxing  master  reduced  their  fees  in  G.'s  bai, 

Hdd,  that  the  whoU  bill  must  be  re/erred  back  to  the 
toarfjip  master,  with  the  direction  that,  except  as  regards 
^tendance  or  other  mtitters  which  were,  or  ought  to  have 
MM,  done  at  one  and  the  same  time  in  both  actions,  the 
flahUfs  solicitor  was  entitled  to  charge  in  Q*s  action 
n  if  he  had  not  been  engaged  in  TJs  action. 


Adjourned  Bummonv. 

Thb  wu  a  snmmoiiB  to  roTiew  taxation  taken  oat  by 
the  plaintiff,  and  he  asked  tliat  his  objeotiona  to  the 
taxation  might  be  allowed,  and  that  it  might  be  referred 
fcack  to  the  taxing  maater  to  Tary  hia  oertifloate  accord. 

The  jadgment  under  which  the  taxation  waa  made, 
VM  dated  the  16th  of  January,  1890,  and  made  on  a 
notion  by  H.  L.  O.  Grieb  to  ha?e  hia  name  remo?ed 
froQ  the  liat  of  ahareholdera  of  the  asaooiation  on  the 
growid  of  fraudulent  miarepreaentationa.  The  court 
gnatad  the  relief  aaked,  and  ordered  that  the  register  of 
nembeia  should  be  rectified  accordingly,  the  applicant'a 
monoy  returned  to  him,  and  hia  coata  of  the  application 
P*id  by  the  aaaoeiation,  auch  coata  to  be  taxed  by  the 
tnisg  maater. 

A  ifanilar  application  waa  made  by  one  Thuraby  on 


theaaiM  day,  and  to  the  aame  judge,  but  before  ariob'i 
en^aad  a  aimilar  order  made.  Both  applicants  ap- 
pcved  by  the  aame  counael  and  aolicitor. 

The  taxing  maater  taxed  Grieb'a  coata  at  £66  lis.  3d., 
ttddinUoweda  number  of  iteme  on  the  ground  that 
™^^«w  dnplicatea  of  oopiea  which  had  been  allowed 
iantnby'a  bill,  and  he  also  reduced  counael'a  feea  aa 


Qiiab  filed  otyjeotiona  to  the  certificate,  in  which  he 
■wed  that  hia  action  and  Thuraby'a  were  quite  diatinot, 
>Qd  that  there  waa  no  agreement  between  them  that  the 
nnut  of  one  ahould  affect  the  other ;  that  the  grounds 
«oppoiitionwerediiferent;  that  Thuraby'a  docnmenta 
^mged  to  him  and  could  not  be  need  by  the  piaintifla  ; 
»d  that  it  was  a  mere  accident  that  they  were  repre- 
•entcd  by  the  aame  counseL  The  iterna  which  had  been 
^Wlowed  conaisted  of  copiea  of  endenco  taken  in 
^^tUuwright^s  case,  minutea  of  the  aesooiation,  notice  to 
pwdjoe  oorrespondence,  shorthand  notes,  articles  of 
^Jwtfon,  petition  to  wind  up  the  coittpany,  notes  of 
™P»tion  of  minute  book,  and  a  copy  of  correspondence 
»or  tiie  judge. 

The  taxing  master  renewed  hia  taxation,  and  atated 
J  his  reaaona  that  Wainewright,  Thuraby,  and  Grieb, 
*'*  ™wholdera  in  the  Metropolitan  Goal  Oonaumera* 
Jjjooation,  brought  aeparate  actioua  to  have  their 
MiBeeremoTed  from  the  regiater  of  shareholders.  The 
■we  lolicitor  acted  for  the  pUintifld  in  all  the  three 
f«jM.  Wainewrighfs  action  having  been  tried  and 
«««am  favour  of  the  plaintHf,  it  was  arranged  that 
•»«wd«iee  taken  in  that  action  should  be  used  in  the 
"JJftwo  aotiona,  which  were  aet  down  for  trial  and  suc- 
^JMd  cne  another  in  the  liat  of  Kay,  J.  Both  actions 
«wheaidon  the  16th  of  January,  1890,  the  pUintiifa 
*««  two  actions  being  repreaented  by  the  aame 
'*'!«*l»  e«6h  <^  whom  wm  supplied  with  two  copies  of 


all  the  docnmenta  and  evidence  mentioned  in  the  objec- 
tiona— the  copiea  aupplied  being  identical— identical 
copiea  being  also  aupplied  to  the  judge.  The  items 
in  queation  were  disallowed  becauae  itema  aimilar  in 
every  particular  were  allowed  in  the  bill  relating  to 
Thuraby'a  action. 

Oeorge  White,  for  the  aummons,  naked  the  court  to 
direct  the  taxing  maater  to  tax  tlie  coata  on  the  aame 
principle  aa  if  the  partiea  had  appeared  by  aeparate 
solicitors :  Oppenshaw  v.  Whitehead,  2  W.  B.  178,  9 
Ex.  384;  Sharp  v.  Wright,  U  W.  B.  552,  L.  R.  1  Eq. 
634 ;  Bobb  t.  Connor,  9  Ir.  Bep.  Eq.  373,  S3  W.  B.  Dig. 
164. 

Quin,  for  the  official  liqdidator.-— The  question  is 
within  the  discretion  of  the  taxing  master:  R.  S.  0., 
ord.  65,  r.  27  (8) ;  Appx.  N.  "  Copies  " ;  Annual  Prac- 
tice, p.  1154. 

Ebkbwioh,  J.  —  There  has  been  a  miscarriage  of 
justice  in  this  case.    I  regard  the  question  from  the 
client's  point  of  view.     Grieb  sued  the  company  for 
reaoiesion  of    contract.      He    said  that    he  had  been 
induced  to  take  shares  by  fraudulent  misrepresentations. 
When  he  retained  a  solicitor,  Grieb  was  entitled  to  say 
to  him,  **  I  will  have  my  oaae  taken  into  court  in  (he 
beat  poaaible  way.    The  briefa  and  the  proofs  and  the 
documentary  evidence  shall  be  complete ;  counsel  must 
be  instructed  ;  you  must  go  in  to  win."    If  the  solicitor 
had  said  that  he  was  engaged  in  another  case  of  a 
aimilar  character,  and  that  it  would  save  expense  if  ho 
only  made  one  copy  of  the  documents  and  treated  the 
two  actions  as  one  action — if  he  had  said  that~ Grieb 
might  have  said,  and  if  a  sensible  man  he  would  have 
said,  "  I  have  nothjng  to.  do  with  that  action,  but  I  am 
entitled  to  the  full  benefit  of  your  experience,   and  I 
aak  you  to  uae  it  for  me,  and  put  my  caae  fully  before 
the  court."     If  that  ia  a  proper  view  for  the  client  to 
take,  the  aolicitor  muat  be  entitled  to  be  paid  for  carry- 
ing out  thoae  inatruotions,  and  if  he  doea  the  aame  thing 
for  another  client,  he  is  entitled  to  be  paid  by  him  too. 
It  is  said  that  the  cases  were  so  much  alike  that  tl^e 
decision  in  one  must  cover  the  other.    But  Uiis  is  a 
case  of   fraud,  and  it  does  not  follow  that  what  was 
conclueive  in  one  case  must  be  conclusive  in  the  other ; 
and  if  so,  the  defendanta  ought  to  have  aaid,  '*  Let  ua 
try  one  caae,  and   we  will  then  aubmit  to  a  aimilar 
deciaion  in  the  other."    In  my  opinion,  the  aolicitor  ia 
entitled  to  be  remunerated  as  if  Grieb*a  caae  had  been 
the  only  caae.    If  he  had  had  to  aerve  a  aubpceaa  on  th^ 
aame  person  in  both  actions,  or  make  a  journey,  he 
could  not  have  made  the  fall  charge  against  both  hia 
clients,  and  there  are  aeveral  other  matters  of  the  same 
character  which  might  require  to  be  done  but  once,  for 
both  actions,  in  which  duplicate  charges  could  not  be 
allowed.    That  was  held  in   Oppenshaw  v.  Whitehecuf, 
which  is  a  useful  case,  and  one  which  I  shall  endeavour 
to  follow.    Then  there  ia  the  question  of  counsers  fecf. 
I  am  extremely  unwilling  to  refer  this  question  back  to 
the  master.     He  is  competent  to  decide  it,  and  in  an 
ordinary  case  I  should  say  nothing  about  it.    But  I 
cannot  help  seeing  that  the  circumstances  on  which  he 
relies  in  making  the  reduction  are  that  the  oases  are 
similar,  and  that  they  came  on  together.     I  do  not 
think  that  is  right.     I  think  counsel  ought  to  have 
proper  briefs  in  every  case.    Accordingly,  I  will  refer 
the  whole  bill  back  for  taxation,  with  the  direction  that, 
except  as  regards  attendances  or  other  matters  which 
were,  or  ought  to  have  been,  done  at  one  and  the  same 
time  in  both  actions,  the  plaintiiTs  solicitor  is  entitled 
to  charge  in  this  action  as  if  he  had  not  been  engaged 
in  Tbursby's  action.    The  costs  of  the  applicant  will  be 
paid  to  him  in  any  event. 

Bummoni  aUkwed,  ^ 

Solicitors,  W.  A.  Oolyer;  LumUy  A  LuniUy, 
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High  Oou&t. 


Q.B.DIv,(Fry,L.J.,\ 


Bbo.  v..Brxi>ob.~T&ubnb&  v.  T&ubnbr  and  Ohbistiaki. 


HieH  Ooun. 


Feb.  5. 


and  Mathew, 

Keg.  v.  Bsidge.  (a.) 

Justieei — Metropolu  Management  Aet^  1855  (18  ^  19 

Vict,  0,  320),  M.  125'd^BeffUfval  of  refvse—*' Trade 

refute  '* — DecUion    of  magistrate — Right  to   require 

mctgistrate  to  state  ease — Summary  JnrisdietUm  Aety 

'    1879  (42  A  43  Viet.  o.  49),  #.  83. 

The  decision  of  a  magistrate  under  section, 129  of  the 
Metropolis  Managevient  ,Act,  1855,  as  to  what  is  *'  trade 
refute '"*  within  the  meaning  of  that  Act  is  a  decision 
involving  a  question  of  law^  and  a  person  aggrieved 
therehy  may  require  the  magistrate  to  state  a  oate  for  the 
opinion  of  the  High  Courts  section  83  of  the  Summary 
Jurisdiction  Act,  1879,  having  modified  section  129  of 
the  earlier  Act,  which  states  that  the  wuigisterial  decision 
shall  he  *' final  and  conclusive.** 

Bale  nisi  under  the  Sammary  Jarisdiotion  Act,  1879 
(42  k  48  Yiot.  o.  49),  e.  SB,  for  to  order  requiring  one  of 
the  Metropolitan  police  magistratee  to  state  a  oaae  for  the 
opinion  of  the  High  Ck)urt. 

The  oiroumstanoee  were  these.  The  proprietors  of  the 
Hotel  Metropole  in  Korthumberland-avenue  laid  an 
information  against  the  vestry  of  St.  Martln's-in-the- 
fields  complaining  that  they  had  not  -  removed  from  the 
hotel  the  produce  of  certain  fdrnaoes.  These  furnaces 
were  used  for  working  engines  which  served  various 
purposes  connected  with  the  hotel,  such  as  supplying 
'electricity  and  pumping  water,  and  they  produceid  a 
large  quantity  of  hard  vitrified  matter  called  **  clinkers." 
'  The  vestry  was  the  proper  body  (referred  to  in  the  Act  as 
^  scavengers  ")  for  **  collecting  and  removing  all  dirt,  ashes, 
rubbish,  ice,  snow,  and  filth,  .  .  .  in  or  under  houses 
and  places  within  their  parish  or  district,'*  within  section 
125  of  the  Metropolis  Management  Act,  1855.  Section 
128  of  that  Act  provides  that  the  scavengers  shall,  if 
'required  to  remove  '<  the  refuse  of  any  trade,  manufac- 
ture, or  business,'*  be  entitled  to  be  paid  a  reasonable 
sum  for  so  doing.  '  Section  129  provides  that  "  If  any 
dispute  or  difference  of  opinion  arise  between  the  owner 
'  or  occupier  of  any  such  house  or  land  and  the  scavengers 
required  to  remove  such  refuse  as  to  what  shall  be 
•considered  as  refuse,  it  shall  be  lawful  for  any  two 
justices,  upon  application  made  to  them  by  either  of 
the  parties  in  difference,  to  determine  whether  the  sub- 
ject-matter  of  dispute  is  or  is  not  refuse  of  trade,  manufac- 
ture, or  business  .  .  .  and  in  every  such  case  the  deci- 
sion of  such  justices  shall  be  final  and  conclusive."  The 
magistrate  decided  that  the  '*  clinkers  *'  were  not  trade 
'refuse,  and  made  an  order  against  the  vestry.  He 
refused  to  state  a  case  for  the  opinion  of  the  High  Court 
on  two  grounds,  firstly  that  there  was  no  point  of  law 
involved,  and  secondly  that  under  section  129  his  decision 
'was  final  and  conclusive. 

Crump^  Q.C.,  showed  cause. — The  question  is  one  of 
,'&ot,  and  there  was  no  power  to  state  a  case.  In  Gay  v. 
Cafthy,  2  G.  P.  D.  891,  25  W.  B.  Dig.  156,  the  question 
of  whether  the  magistrate's  decision  was  final  was  not 
argued,  and  section  129  is  distinct  upon  the  point  and  has 
never  been  repealed. 

B*  O,  OUnn^  in  sn^Mrt  of  the  rule.— The  decision  of 
the  magistrate  is  no  longer  final  since  the  Summary 
Jurisdiction  Acts  were  passed  :  20  &  21  Yiot  c  48  ;  42 
M  48  Yiot.  c  49,  s.  88.  .  The  magistrate  is  bound  to  stote 
a. case  if  '*a  person  aggrieved  desires  to  question*'  his 
decision  '^  on  the  ground  that  it  is  erroneous  in.-  pQint  of 
law  or  ia  in  excess  of  jurisdiction,"  That  the  question 
which  arises  here — whether  these  <'  olinkers  "  are  or  are 
not  trade  refuse — ^is  a  point  of  law  ia  dear  firom  the  case 
of  Oay  V.  OoMy, 

(a.)  Reported  by  T.  R.  Oolquhoun  Dill,  Esq.,  Barrister- 
a*-Law. 


F£T,  L.J.,  after  stating  the  facts,  said  :-*The  lesmed 
magistrate  refused  the  application  Uiat  he  should  sUte  a 
case  upon  two  grounds — namely,  that  his  dedston  wn 
final  and  oonduBive  under  section  129  and  that  there  wm 
no  question  of  law  involved.  It  is  no  doubt  true  that 
for  some  time  after  the  Act  of  1855  wss  passsd  th« 
decision  of  the  magistrate  was  final  and  condasi?e,  bat 
now,  under  the  Summary  Jurisdiction  Acti,  a  partj  caa 
require  the  magistrate  to  state  a  case  for  the  opinion  of 
this  court,  on  the  ground  that  his  decision  is  erroneom  n 
point  of  law  or  ia  in  excess  of  jurisdiction.  In  a  Uofa 
number  of  oases  the  decision  of  the  magistrate  was  with- 
out appeal,  but  it  was  the  intention  of  the  LegiilatDn 
that  where  a  qpestion  of  law  arose  it  should  come  hefon 
the  High  Court  to  deoide.  The  Act  of  1855  is  w  iar 
modified  by  the  later  Acts.  As  to  the  magi8tiate*8  aeooad 
ground,  I  consider  that  a  point  of  oonatmotion  of  % 
statute  is  a  point  of  law.  There  might  be  caaea  in  whuh 
there  was  simply  a  dispute  as  to  fact,  the  worda  of  (ha 
Act  being  clear,  and  the  difficulty  being  as  to  the  natan 
of  the  particolar  thing  in  queation.  But  here  the  qosa* 
tion  arises  on  the  meaning  of  the  words  "sahca'asd 
"trade  refuse"  in  the  Act  itself,  and  then  the  iaitbar 
question  may  arise  as  to  whether  the  vestry  ia  booad  to 
remove  this  refuse.  For  these  reasons  I  think  tho  laagia- 
trate  is  bound  to  state  a  case. 

Mathbw,  J. — I  am  of  the  same  opinion.  Thsra  ia  a 
point  of  construction  arising  here  ;  that  is  a  point  of 
law  and  must  be  decided  by  this  conrt. 

Lule  absolute. 

Solicitors  for  the  applicant,  Fladgaies. 
Solicitors  for  the  respondent,  Ingram^  Harrisn,  I 
Ingram. 


Prob.  Div.  8c  Adm,  DiT. )  p^.^  j^ 

Diforce.  ) 

TBUrBKBB  V.  TbUBNSB  AHD   ChbIBTIAVI.  («.) 

JHvoree  —  Service    of   citation  —  foreign    faur— iVrw 
serving  EnglUh  process  liable — Scgittered  letter. 

The  retpondent  and  co-respondent  to  a  hushomis  jpi^ 
tion  for  divoree  were  living  in  Switzerland.  The  st- 
respondent  was  a  foreigner,  and,  by  the  Swiss  law,  oMymt 
serving  him  with  the  citation  would  be  liable  to  an  aetis» 
for  damages. 

The  court  dispensed  with  personal  sertke,  osi 
allowed  the  petitioner  to  serve  the  citation  bjf  iesln 
ing  it  ina  registeted  letter,  sending  also  in  ike  seme  «af 
a  copy  to  the  wife,  who  teas  living  in  the  sawu  hiust  nith 
the  co-respondent. 

Motion  for  leave  to  dispense  with  peraonsi  sartioa  of 
the  citation  on  the  co-respondent. 
'  ThU  was  the  husband's  petition  for  disnlntioD  of 
marriage  on  the  ground  of  the  wife's  adultery  with  m 
bo-respondent.  The  respondent  and  co-respondent  w«b 
living  together  in  the  same  liouse  at  GMneta.  T^ 
respondent  had  been  served  there,  but  the  agent  of  w 
petitioner's  solidtor  stated  that  he  ccfnld  not****^ 
co-respondent,  who  was  an  Austrian  snlqect,  si^  bj  ^ 
Swiss  law,  any  person  serving  him  would  be  Uaklo  to  aa 
action  for  damages. 

Dove,  for  the  petitioner,  in  support  of  the 

Butt,  J.— You  may  serve  the  oo-rsspondsnt^^ 
enclosing  the  citation  in  a  registered  letter  '^^'^"'^ 
the  co-respondent,  and  also  sending  a  copy  to  the  «>» 
by  registered  letter. 

Solidtor,  Johsi  €fr§e^fUld. 

(a.)  Reported  by  J,  Gbrahd  Laino,  Esq.,  Bani*'*»** 
Law, 
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Fbitt  Oouhcil. 


WooLooTT  V.  Fioou.— Bavk  of  Nbw  South  Walk  v.  (yOoxNOB. 


Fritt  Oouxoil. 


Not.  14. 

"WOOLCOTT  ».  FlGOIE.   (a.) 
{On  i^eal/rom  the  Supreme  Court  of  Victoria,) 
Vender  andpurchatsr-^OmdUioni  of  sale — Reeoiseum. 

Among  eonditiem  of  tale  U  was  provided  that^  if  the 
fureiaser  should^  wUhiii  the  tijne  limited,  mahe  any 
skjtetien  to,  or  retiuieUion  on,  the  title,  which  the  vendor 
should  fo  unable  or  unmiUing  to  remove,  it  should  be 
lawful  for  the  vendor  to  annul  the  sale, 

TUpvrehasere  offered  to  give  time  for  the  removal  of 
an  ek^etion  they  had  made,  hut  only  on  condition  of 
hmg  given  an  indemnity,  and  threatened  litigation  if  the 
eeniition  were  not  aeeepted, 

HM,  that  the  vendor  acting  bond  fidoy  was  entitled  to 
reteind. 

This  was  an  appeal  txom  a  jadgment  dated  the  24th 
of  Ji^r,  1888,  affinnisg  a  jadgment  of  Webb,  J.,  dated 
ths  13th  of  April,  1888. 

The  facts  appear  in  their  lordships'  judgment. 

lUlay,  Q.C.,  and  O,  Lawrenoe,  for  the  appellants, 
dted  Bowman  t.  Hyland,  26  W.  B.  877,  8  Gh.  D.  588. 

akr  J7.  Davey,  Q.C.,  and  Methold,  for  the  respondent, 
were  not  called  upon. 

The  judgment  of  their  lordships  (Lord  Hobhousb, 
lord  Haona«htek,  Sir  Babnes  Peacock,  and  Sir 
BiGHABD  Goitch)  was  delivered  by 

loni  MAGNAaSTBR.— This  is  a  porohasers'  action  for 
9Miflo  performsmoe  of  a  contract  for  the  sale  of  some 
iMl  propertj.  The  defence  was  that  before  the  action 
WM  bnmght  the  contract  had  been  annulled  by  the 
vendor  under  a  condition  in  the  contract.  There  wae  a 
Qonnfter-olaim,  the  result  of  which  necessarily  depoided 
on  the  result  of  the  action. 

The  condition  on  which  the  vendor  relied  provided 
that  in  case  the  purchaser  should,  within  the  time 
limited,  make  any  objection  to,  or  requisition  on,  the  title 
which  the  vendor  diould  be  unable  or  unwilling  to 
nmoTe,  it  should  be  lawful  for  him  to  annul  tiie  sale. 

Ths  requisition  which  led  to  the  question  between  the 
pvtieB  was,  in  subetance,  this.  The  purchasers  called  the 
sttsatiim  of  the  vendor  to  the  fact  that  on  the  registry 
there  appeared  to  be  the  entry. of  a  previous  contract 
tfj  him  for  the  sale  of  the  very  same  proper^  to  a  Mr. 
Tiylar,  and  they  required  that  this  entry  should  be 
nmovBd.  After  some  little  delay,  which  is  fuUy  ac- 
oottDted  for  by  the  droumstances  of  the  case,  the  vendor 
■^•tod,  apparently  with  perfect  truth,  that  he  had  never 
heaid  of  the  entry  before  the  purchasers  brought  it  to  his 
ttities ;  and  he  aaeerted,  and  apparently  with  equal  truth, 
that  he  had  never  entered  into  such  a  contract  as  that 
nteed  to  in  the  entry.  The  vendor  at  once  set  about 
S>Wng  the  entry  removed.  He  commenced  prooeedings 
m*uut  the  person  who  had  improperly  procured  the 
ttky  to  be  made,  but  as  that  person  had  left  the  colony 
he  found  that  it  was  impossible  to  bring  the  matter  to  a 
1"^  inue.  All  this  wae  oommunicated  to  the  pnr- 
^»efn,  and  they  were  asked  what  course  they  proposed 
^tiks.  They  were  willing  to  give  time  if  the  vendor 
^^  give  an  indemnity,  but  otherwise  they  insisted  on 
we  entoy  being  removed  according  to  the  requisition— 
that  k  lemoved  forthwith,  or,  at  any  rate,  before  the 
^«>^wasto  be  at  Uberl^  to  deal  with  any  part  of  the 
P^DiBlMae-money.  The  vendor  was  unwilling  to  give  the 
^vind  indemnity,  and  unable  to  remove  the  entry 
forthwith.  At  last,  on  the  2nd  of  September,  1887,  one 
of  tiispaxohaserB,  who  was  a  solicitor,  and  had  the  con- 

(o*)  BepoEted  by  J,  M.  Ooxxtu,  Esq.,  Banister-at-Law. 


duot  of  the  matter,  wrote  as  follows :— '<  With  regard  to 
Mr.  Taylor's  daim,  I  will,  as  already  stated,  give  you  any 
reaeonaUe  time  to  clear  this  away.  Unlees  you  accept 
my  oflter,  which  is  in  terms  of  your  letters  aud  the  con- 
traot^  on  or  before  Monday  next,  I  shall  take  such  action 
as  I  may  be  advised  to  enforce  the  same."  That  was  in 
distinct  language,  threatening  the  vendor  with  litigation 
nnleaa  he  accepted  the  purohasen'  offer.  Their  offer  wae 
an  offer  to  give  time  on  condition,  but  only  on  condition, 
that  he  gave  an  indemnity.  The  vendor  intimated  that 
he  should  be  obliged  to  annul  the  sale.  The  purchasers 
still  insisted  on  what  they  considered  to  be  their  strict 
rights.  Under  these  circumstances  the  vendor  gave  notice 
that  he  rescinded  the  contract.  Their  lordships  agree 
with  the  courts  below  that  he  was  justified  in  so  doing. 

Whether  his  action  is  to  be  regarded  as  founded  upoa 
inability  to  remove  the  objection  in  accordance  with  the 
ezigemqr  of  the  requisition,  or  on  unwillingness  to  pro- 
ceed further  on  the  footing  of  a  subsisting  contract,  in 
face  of  the  consequences  with  which  he  was  threatened^ 
(which  seems  the  more  natural  view)  is  wholly  immatcoiaL 
In  either  case  he  was  entitled  to  rescind  the  contract,  pro* 
vided  he  acted  in  good  faith. 

Their  lordships,  therefore,  will  humbly  advise  her 
Majeefy  to  dismiis  the  appeal,  and  the  appellants  will 
pay  the  costs. 

Solicitors  for  the  appellants,  Wadeson  S  MalUson. 

Solicitor  for  the  respondent,  J,  O,  Kompeter, 


Jan.  29,  30;  March  9,  1889. 

Babk  of  Kew  South  Wales  v.  O'Conkoil  («.} 

{fin  appeal  from  the  Supreme  Court  of  Victoria.) 

Mortgage-^JSquitable  mortgage^TiOe  deede-^ Detinue — 
Summary  proceeding  for  recovery. 

The  rtfueal  hy  a  mortgagee  of  a  proper  tender  of  the 
money  due  to  him  does  not  entiUe  tJte  mortgagor  to  an 
action  to  recover  the  deeds. 

It  ie  now  the  practice,  in  reHaxaUon  of  the  rule  in 
Poitlethwaite  v.  Blythe,  2  Swans.  256,  where  a  proper 
tender  haa  been  made  and  refused,  to  make  an  order 
giving  the  mortgagor  liberty  to  pay  into  court  a  stated 
sum  euffhient  to  cover  the  amount  of  principal,  interesit,^ 
and  probcMe  costs  of  suit,  cmd,  upon  such  payment^ 
requiring  the  mortgagee  to  deliver  up  the  title  dude. 

Obilton  V.  Oarrington,  8  W.  B.  17,  248,  876, 15  C.  B. 
95,  730, 16  Ibid.  206.  explained. 

The  action  which  gave  rise  to  the  present  appeal  waa 
for  detinue  of  title  deeds  against  mortgage«8  with 
whom  they  had  been  deposited  as  equitable  security  for 
a  loan;  and  damages  to  the  amount  of  £1,500  was 
awarded  by  the  court  below.  The  facts  and  proceedings^ 
in  the  Supreme  Oourt  of  Victoria,  including  the  orders 
appealed  from,  dated  the  26th  of  August,  1887,  and  the 
2nd  of  November,  1887,  respective^,  appear  in  their 
lordships'  judgment. 

Finlay,  Q.C.,  and  Lofthouse,  for  the  appellants,  oon- 
tended  that  the  damages  awarded  were  too  remote,  and 
the  evidence  thereof  inadmissible.— In  any  case  they 
.were  excessive. 

They  cited  The  NotHng  BUI,  32  W.  fi.  764,  9  P.  ]>. 
105 ;  BrUiih  Columbia  Saw  MiU  Co.  v.  NetOeehip,  16. 
W.  B.  1046,  L.  B.  3  0.  P.  499. 

ChanneU,  Q.C.,  and  Gould,  for  the  respondents.-^ 
Detinue  will  lie  in  a  case  of  this  kind  when  the  detent 
tion  is  wrongful:  Chilton  v.  Carrington,  3  W.  B.  17, 
248,  376,  15  0.  B.  95.  318,  730, 16  0.  B.  206  ;  Phillipi 
V.  Hayward,  3  Bowl.  362;     Williams  v.  Archer,   5 

(a.)  Beported  by  J.  M.  Oollub,  Esq.,  Banister-at-Law* 
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Bahk  07  Kbit  8ouvb  WikZ>«  v.  0*OeHKOB. 


PuvT  OomrcsL* 


O.  B.  S18.  Oa  the  qnettion  of  damages  aee  Griberi 
BorgniM  ▼.  Nugmi,  16  Q.  B.  D.  85,  33  W.  B.  Dig.  70 ; 
Moore  ▼•  BhtUep,  8  App.  Oas.  S85,  31  W.  B.  Dig. 
199 ;  Bodley  ▼.  Beynold$,  8  a  B.  779  ;  Davis  ▼.  Oiwitt, 
7  G.  ft  P.  804 ;  Brttoer  r.  Dsw,  11  H.  ft  W.  626  ; 
WaterB  ▼.  TowerB^  8  Ex.  401. 

FinJay^  Q.G»t  in  replj. 

Our.  adv,  vuU. 

The  judgment  of  their  lordehips  (Lord  Watsov,  Lord 
FiTzoBiULD,  Lord  HoBHouBs,  Lord  Maohaghtbm,  and 
Bit  William  Gbotb)  was  deliTored  bj 

Lord  Macnaohtbt. — ^Ilie  ^estlon  inToIf«d  in  fhla 
appeal  ia  one  of  some  importance  to  persona  who  may  be 
oonoemed  In  lending  or  borrowing  monej  on  mortgage 
In  Victoria. 

There  are  no  facts  in  dispute. 

O'Connor,  the  plaintiff  In  the  action,  was  a  ooaeh 
builder  in  Bee<diworth;  a  oomparatlTely  small  town  in 
dsily  communication  by  rail  with  Mdboame,  and 
distant,  apparently,  some  few  hours'  journey  from  that 
dty.  He  was  in  a  fair  way  of  business.  Bis  profits,  he 
says,  aTsraged  from  £400  to  £500  a  year,  and  his  busi- 
ness seems  to  have  been  increasing  down  to  the  «ttd  cC 
1886. 

O'Connor  kept  an  account  with  the  Beechworth 
branch  of  the  Bank  of  Kew  South  Wales  from  October, 
1884.  In  the  course  of  the  next  two  years  he  somewhat 
crippled  his  resources  by  contesting  a  seat  in  the  Legls- 
latife  Assembly,  and  by  Incurring  some  expense  in  fur- 
fiishing  a  house  on  the  occsfiion  of  his  marriage.  He 
borrowed  from  bis  mother,  Mrs.  Pye»  who  llTed  in  Mel- 
bourne, two  sums  of  £150  and  £200  without  security, 
both  of  which  he  paid  back  with  interest.  He  also 
incurred  a  debt  of  £100  to  the  bank.  To  secure  that 
aum  he  deposited  the  title  deeds  of  a  small  plot  of 
ground  where  he  carried  on  his  busineas.  The  land  is 
said  to  have  been  worth  £200,  and  the  buildings  on  It, 
which  were  of  wood,  and  about  eight  years  old,  some 
£400  more.  He  acquired  the  property  from  his  unde 
by  a  Toluntary  couTeyance  in  January,  1886.  He  mort- 
gaged it  to  the  bank  by  a  deed  dated  the  22nd  of 
February,  1886,  which  was  duly  registered.  The  mort- 
gage was  in  the  form  of  an  absolute  con?eyanee  in  trust 
for  sale.  The  proceeds  were  to  be  applied  in  payment 
of  expenses,  and  then  in  satisfaction  of  the  debt,  with 
interest,  and  the  surplus  was  to  be  paid  to  the  debtor  as 
personal  estate.  The  deed  had  a  profiso  that  nothing 
therein  contained  should  exttnguish,  prejudice,  or  affect 
any  lien  or  security  which  the  bank  was  entitled  to  in 
respect  of  the  deposit  of'  the  title  deeds  relating  to  the 
property. 

On  the  24th  of  January,  1867,  O'Connor's  working 
account  with  the  bank  was  in  credit  to  the  amount  of 
£1  4e.  9d.  On  the  following  day  it  was  overdrawn,  and 
it  was  never  again  In  credit.  On  the  4th  of  February, 
Hannaford,  the  manager  of  the  bank  at  Beechworth, 
wrote  to  O'Connor,  stating  that  his  account  was  £61 
otcrdrawD,  and  requiting  him  to  pay  in  £125  to  coyer 
the  overdraft  and  some  bills  maturing  that  day.  Besides 
his  working  account  and  the  account  secured  by  fbe 
mortgage  of  February,  1886,  O'Connor  had  a  discount 
account  with  the  bank.  It  comprised  two  classes  of 
bills  discounted  for  him  by  the  bank— (1)  bills  of  which 
he  was  Indorsee,  and  (2)  acceptances  of  his  discounted 
aft  his  request  for  the  convenience  of  other  persons.  In 
reply  to  Hannaford's  letter  O'Connor  cidled  at  the  bank 
and  said  that  he  could  not  pay  in  £125  straight  off  at 
such  short  notice.  He  seems  to  have  satisfied  Hanna- 
ford that  the  bills  referred  to  in  his  letter  were  or  would 
be  provided  for. 

On  Monday,  the  14th  of  February,  1887,  Hannaford 
wrote  again  to  O'Connor,  stafing  that  his  working  account 
WW  £67  overdrawn,  that  it  was  the  balance  day  of  the 


week,  and  that  O'Connor  must  get  the  account  largeily 
reduced  before  three  o'clock.  He  added  that  he  hoped 
that  O'Connor  did  not  give  out  any  wages  cheques  on 
Saturday,  O'Connor  went  immediately  to  the  bank^ 
and  assumed  a  somewhat  indignant  tone,  apparently  on 
the  ground  that  he  had  been  In  the  habit  of  having  an 
oveidrawn  account.  It  was  a  strange  way  of  doing 
banking  busineas,  he  said,  to  send  him  a  letter  on 
Monday,  knowing  his  wages  cheques  were  all  paid  on 
Saturday.  However,  he  got  Hannaford  to  promise  to 
honour  aome  small  cheques  of  hfs  which  were  outstaud- 
ing,  and  then  he  said,  **  One  thing,  you  won't  trouble 
me  much  longer  with  letters  of  this  kind.  Fll  go  to 
Melbourne  some  time  this  week,  and  get  enough  money 
to  carry  on  independent  of  the  bank." 

On  Friday,  the  18th  of  February,  O'Connor  called  at 
the  bank,  and  said  he  was  going  to  Melbourne  to  get 
the  mon^  to  carry  on  his  businesa.  Thereupon,  at  his 
request,  Hannaford  consented  to  pay  a  bfll  for  £12  15s., 
which  would  fall  due  on  the  next  day.  O'Connor  pro- 
adsed  to  be  back  about  Wedneaday,  the  93rd. 

O'Connor  went  to  Melbourne  and  saw  his  naothen. 
She  promised  to  lend  him  £600.  She  ssid  at  the  trial 
he  might  have  had  £1,000.  She  advanced  him  £800  in 
cash,  on  the  terms  that  the  money  was  to  be  used  for 
lifting  his  deeds  at  the  bank,  and  for  no  other  purpose. 
He  was  to  take  his  sister  with  him  to  the  bank  and  hand 
over  the  deeds  to  her.  The  deeds  were  to  be  brought 
back  or  the  money  restored  at  once. 

O'Connor  returned  to  Beechworth  on  Saturday  night. 
The  wages  of  his  men,  which  were  due  at  one  p.m.  on 
that  day,  were  unpaid.  When  he  returned  home  he 
had  only  £6  or  £8  of  his  own,  and  he  owed  about  £20  for 
wages.  The  men  reassembled  for  wctk  on  Monday,  the 
21st.  He  told  them  he  would  pay  them  at  dinner  those, 
but  he  failed  to  do  so,  and  some  of  the  men  strook  work 
then  and  there. 

On  the  same  day,  Monday,  the  21st— but  whether 
befose  or  after  thia  occurrence  is  not  stated— O'Connw 
went  to  the  bank  with  hia  aister,  taUng  with  him  hia. 
mother^s  money  In  a  bag.  Hannaford  had  made  out 
CConnor^s  account  up  to  the  23rd  of  February,  showing 
a  balance  of  £371  3s.  4d.  in  respcot  of  indebtsdneaa 
and  UabOi^.    The  items  shortly  weve  as  follows  :— 

£    s.    d« 

Seenred  account 103  12    0 

WorUng  account 81  14    5 

Discount  account-* 

As  indorsee       ...        106    7    6 

As  acceptor       •••      79    9    6 

£371    3    4 


O'Connor  objected  to  the  last  item  of  «79  9s.  5d.» 
saying  it  was  *' monstrous,"  as  the  bills  would  not  ba 
due  for  months.  He  struck  it  out,  and  then  tendered 
the  balance  and  demanded  his  securities.  Hannaford 
refused  to  hand  them  over  unless  the  whole  amount  of 
debt  and  liability  were  cleared  off,  saying  he  had  to 
obey  instractions.  O'Connor  observed  that  ho  had  ta. 
return  the  money  or  take  back  the  deeds  at  oaoe» 
Hannaford  then  said  that  he  would  send  the  deeds  and . 
bills  to  the  bead  office  in  Melbourne.  O'Connor,  after 
oonsiderattoni  said  that  he  would  take  the  money  to 
MeUbonrne,  and  he  asked  for  and  obtained  a  copy  of. 
the  docuaaent  on  which  the  bank  relied.  It  does  not 
appear  that  O'Connor  tdd  Hannaford,  at  that  interview^ 
how  he  was  situated  with  his  workmen,  or  that  he  aakad 
for  aqy  futhor  Indulgence  from  the  bank. 

Instead  of  taking  the  money  to  Melbourne  at  onoc^ 
O'Connor  wrote  a  letter  to  his  mother  which  she  seema 
to  hava  mislaid.  On  Tuesday,  the  22nd,  she  sent  a 
replay  in  the  handwriting  of  her  son,  a  boy  of  aboofr 
eight  or  nine  years  old,  which  said,  ''Ma  went  to  the 
bank  and  found  that  the  money  did  not  come  down..  Ma 
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if  aanoyed  about  it,  as  she  expootod  the  money  to  be 
tlieie  to-day.  ]£a  said  she  does  not  want  no  hnm- 
bogging  with  yon."  On  reeeipt  of  this  letter  O'Connor 
went  to  Hannaford  and  said  his  mother  had  written  to 
faim  an  angry  letter,  and  that  he  shoold  now  be  unable 
to  get  money  ftom  her.  On  Thursday  O'Oonnor  took 
the  money  baok  to  his  mother. 

On  Satarday,  the  26th  of  Febrnary,  Hannaford  wrote 
to  O'Ctonnor,  saying  that  he  had  had  a  oommonioation 
from  the  head  oiBoe,  and  that  the  bank  would  not  insist 
on  payment  of  the  Al^  Os.  5d.»  less  rebate,  though  they 
were  entitled  to  do  so. 

On  ttie  S8th  of  February  the  writ  in  this  action  was 


On  the  8th  of  Haroh  the  bank  waifed  their  olaim  to 
a  general  lien. 

Under  tbesedroumstanoes,  if  0'Ck>nnor  had  brought 
an  aetlon  for  redemption  on  the  day  on  which  the  writ 
was  issued,  he  mifcht  possibly  have  been  entitled  to  costs 
np  to  the  8th  of  March.  On  the  other  hand,  if  be  had 
persisted  in  the  action  after  the  bank  offered  to  release 
the  securities  on  payment  of  the  amount  expressly 
secured,  he  would,  according  to  the  ordinary  and  settled 
ipractice  of  the  court,  have  had  to  pay  the  costs  of  the 
action. 

A  mortgagee  is  entitled  to  his  principal  and  interest, 
and  the  ordinary  charges  and  expenses  connected  with 
the  sseurity.  He  is  also  entitled  ae  of  right  to  the  costs 
^pioperly  incident  to  an  action  for  foreclosure  or  redemp* 
tion,  though  he  may  forfeit  those  costs  by  misconduct, 
^and  may  even  have  to  pay  the  costs  of  such  an  action  in 
a  case  where  he  has  acted  Texstlonsly  or  unreasonably. 
In  OoUereU  v.  Straitan,  21  W.  B.  234,  L.  B.  8  Oh.  App. 
395,  Lord  Selbome  obserYes  that  this  right,  resting  sub- 
stantially upon  contract,  can  only  be  lost  or  curtailed  by 
su^  inequitable  oondnct  on  the  part  of  the  mortgagee 
as  may  amownt  to  a  violation  or  culpable  neglect  of  his 
dnty  under  the  contract,  and  that  any  departure  from 
tlieae  principles  would  tend  to  destroy,  or  at  least  very 
materially  to  shake  and  impair,  the  security  of  mortgage 
transactions,  and  he  goes  on  to  point  out  that  such  a  de- 
parture, instead  of  being  beneAcisl  to  those  who  may 
have  occasion  to  borrow  money  on  security,  would,  in  the 
result,  throw  them  into  the  hands  of  those  who  indem- 
nify 'themselves  against  extraordinaiy  risks  by  extra- 
ordinary exactions.  In  the  present  case  it  is  not  easy  to 
understand  how  the  bank,  or  their  manager,  can  be 
charged  with  vexatious  or  unreasonable  conduct.  It  is 
admitted  that  Hannaford  acted  in  good  faith.  Whether 
the  claim  to  a  general  lien  was  well  founded  or  not,  there 
was  some  colour  for  it  in  the  mortgage  deed.  Oonsider- 
ing  that  the  bank  were  careful  to  tske  a  formal  security 
for  £100,  it  is  dii&oult  to  suppose  tiiat  they  would  have 
allowed  O*0onnor  to  get  so  deeply  into  their  books,  or 
that  he  would  have  assumed  so  bold  and  defiant  a  tone 
in  his  communications  with  Hannaford,  if  it  had  not 
been  taken  for  granted  on  both  sides  that  the  bank  had 
some  security  in  their  hands.  Hannaford  was  merely  a 
subordinate,  acting  under  instructions,  as  O'Oonnor 
knew.  O'Oonnor  had  given  no  notice  that  he  intended- 
to  draw  a  line  at  a  certain  point  in  the  account.  There 
was  no  opportunity  of  consulting  the  head  offloe. 
Hannaford,  therefore,  seems  to  have  taken  a  reasonable 
course  in  sending  the  deeds  up  to  Melbourne,  where 
Mrs.  Pye  lived.  O'Oonnor  apparently  acquiesced  at 
the  time  in  the  course  proposed.  That  the  affair  was 
not  completed  in  Melbourne  was  not  the  fault  of  the 
the  bank  or  the  fault  of  Hannaford.  Unless  due  to  a 
capricious  change  of  purpose  on  the  part  of  Mrs.  Pye, 
or  to  a  determination  on  0*Connor^s  part  to  bring  a 
•peonlative  action,  it  must  have  been  due  to  want  of 
confidence  created  in  Mrs.  Fye's  mind  by  O'Connor's 
failure  to  return  the  money  to  her  at  once.  On  the 
notes  of  the  evidence  there  is  nothing  to  account  for  it 
iyut  this  passage  iu  O'Connor's  deposition,—''  My  mother 


wonld  not  lend  me  the  money  again.  She  was  img^ 
with  me." 

The  action,  however,  which  O^Oonnor  brought  against 
the  bank  was  not  an  action  for  redemption.  It  was  an 
action  of  detinue.  The  writ  was  issued  in  hAste.  But 
the  statement  of  daim  was  not  delivered  until  the  14th 
ot  April.  It  is  certainly  a  singular  document.  It  does 
not  refer  to  the  mortgage  of  February,  1886,  or  notice 
the  fact  that  the  deeds  were  deposited  as  a  security.  It 
simply  states  that  the  bank  on  the  21st  of  February,  1867, 
detained,  and  had  always  since  such  time  detained,  from  . 
the  plaintiff  his  title  deeds.  It  specifies  the  deeds,  and 
states  that  by  reason  of  such  detention  the  plaintiff  had 
suffered  damage  as  follows : — **  He  was  rendered  unable 
to  procure  a  loan  of  £600  from  Annie  Pye  .  •  .  and 
unable  to  pay  his  workmen  in  his  business  as  coach 
builder,  and  was  compelled  to  discharge  some  of  his 
said  workmen,  and  was  rendered  unable  to  meet  his 
liabilities  in  his  said  business,  and  was  sued  in  respect 
thereof,  and  his  credit  was '  injured  and  bis  trade 
diminished,  and  bis  said  business  was  otherwise  injured.'' . 
Then  it  claims  a  return  of  the  deeds,  or  £1,000  for  their 
value,  and  £2,000  for  their  detention. 

The  defence  was  delivered  on  the  29th  of  April.  It 
is  equally  remarkable.  For  some  unexplained  reason,  the 
bank  alio  abstained  from  referring  to  the  mortgage  of 
February,  1886,  whioh  apparently  in  any  view  would 
have  been  an  answer  to  the  action  as  framed.  But 
they  did  plead  that  before  the  alleged  detention  the 
plaintiff  deposited  the  said  deeds  with  them  to  secure 
the  repayment  of  £100,  and  that  the  said  sum  was  due 
at  the  time  of  the  detention,  and  still  remained  due* 
Without  admitting  liability,  they  brought  into  court 
£50  and  one  shilling,  and  they  delivered  a  counter- 
claim for  money  due  to  them* 

In  reply,  the  plaintiff  admitted  the  deposit  by  way  of 
security,  as  well  as  the  fact  that  the  sum  intended  to 
be  secured  was  due  at  the  time  of  the  detentioui  and 
still  remained  due.  He  then  stated  the  tender  on  the 
21st  of  February,  and  its  refusal. 

Instead  of  applying  to  have  the  queetion  raised  by 
the  pleadings  disposed  of  at  once,  and  the  action  stayed  or 
dismissed,  the  bank  allowed  the  action  to  bo  set  down 
for  trisl.  It  came  on  to  be  tried  on  the  20th  of  July, 
1887,  before  Mr.  Justice  Holroyd  and  a  jury.  In, 
addition  to  proof  of  the  facts  already  stated,  evidence 
ot  a  somewhat  loose  and  unsatisfactory  description  was 
offered,  with  the  view  of  proving  the  special  damages 
alleged  in  the  statement  of  daim.  This  evidence  was 
objected  to,  on  the  ground  that  the  damages  claimed 
were  too  remote.  The  learned  Judge  admitted  the 
evidence,  but  reserved  the  question  of  its  inadmissibility 
for  the  consideration  of  the  full  court.  No  evidence 
was  given  on  the  part  of  the  defence.  The  jury 
estimated  the  value  of  the  property  at  £700.  They 
gave  £1,500  damages  for  detention,  and  they  found 
that  there  was  due  to  the  bank  under  the  counter-claim 
the  sum  of  £284  2s.  7d.,  which  was  afterwards  reduced 
by  consent  to  £202  Is. 

The  question  reserved  came  on  to  be  argued  before 
the  full  court  on  the  10th  of  August,  1887,  when  it  was 
held  that  the  evidence  objected  to  was  admissible. 

On  the  26th  of  August,  1887,  on  motion  for  judgment, 
the  court  adjudged  :— 

1.  That  the  plaintiff  recover  against  the  defendant 
£1,500  on  his  claim. 

2.  That  the  defendant  recover  against  the  plaintiff  the 
sum  of  £202  Is.  on  the  counter-claim. 

Proviaion  was  made  for  set  off  and  payment  of  the 
balance,  and  the  bank  renouncing  any  farther  claim  on 
the  deeds,  the  subject  of  the  action,  they  were  to  be 

I  delivered  up  to  the  plaintiff.  The  bank  was  ordered  to 
pay  the  costs  of  the  action  and  the  costs  of  the  argu- 
ment before  the  full  court,  after  deducting  the  costs  of 
the  counter-claim. 
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On  tiie  3iid  of  Noimnber,  1887,  tbe  bank  moTod  ISie 
full  oonrt  for  an  order  to  set  aside  the  Terdiot  for  the 
plaintiff,  on  the  grounds  that  it  was  against  the  weight 
of  evidenoe,  that  the  damages  were  ezoessiTO,.  and  that 
efidenoe  had  been  improperly  admitted.  The  onlj 
ground  argued  was  that  the  damages  were  exoessiTe. 
The  eourt  ordered  that  the  Terdiot  should  be  affirmed, 
and  that  the  motion  for  a  new  tritd  should  be  dismissed, 
with  oosts. 

The  bank  has  appealed  to  Her  liajesty  in  Oounoil 
from  the  two  orders  of  the  full  oourt  and  the  Judgment 
of  the  S6th  of  August,  1887. 

The  whole  matter  is  therefore  open  with  this  exception, 
that  the  bank  oannot  now  be  permitted  to  rely  upon  the 
legal  mortgage  of  the  22nd  of  February,  1886,  although 
it  was  put  in  efidenoe  at  the  trial  by  the  plaintiff.  They 
deliberately  elected  to  treat  the  case  as  if  they  had  only 
an  equitable  mortgage  by  deposit,  and  the  appeal  must 
be  decided  on  that  footing. 

The  learned  counsel  for  the  appellants  dwelt  with 
much  force  on  the  extravagance  of  a  Terdiot  which  cTen 
their  opponents  described  as  liberal,  and  on  the  noTcl 
dangers  to  which  mortgagees  would  be  exposed  if  such  a 
Tercet  were  upheld.  They  contended,  too,  that  no 
damages,  or  at  any  rate  no  substantial  damages,  were 
due  either  in  fact  or  in  law.  These  contentions  and  the 
arguments  by  which  they  were  supported  would  be 
worthy  of  careful  attention  if  it  were  necessary  to  con- 
aider  them.  But  iu  their  lordships'  opinion  there  is  a 
more  serious  question  which  must  be  disposed  of  in  the 
first  instance.  That  question  is  raised  on  the  pleadings, 
though  the  attention  of  the  oonrt  below  was  apparentiy 
not  Mlled  to  it.  The  appellants  are  to  blame  as  well 
as  the  respondent  for  the  way  in  which  the  litigation  was 
conducted.  But  their  lordships  are  not  at  liberty  to 
countenance  a  departure  from  settled  principles,  because 
In  the  conduct  of  the  action  both  parties  have  chosen  to 
Ignore  them. 

The  question  that  suggests  itself  is,  can  such  an  action 
as  this  be  maintained  1  It  was  treated  by  the  learned 
counsel  for  tbe  respondent,  and  indeed  by  the  learned 
counsel  for  the  appellants,  during  a  great  part  of  their 
argument,  as  an  action  for  damages  occasioned  by  a 
wrongful  act  arising  out  of  breach  of  contract  What 
is  tbe  wrongful  aotP  And  what  is  the  breach  of  con- 
tract ?  Their  lordships  have  not  had  the  adrantage  of 
seeing  a  note  of  the  summing  up.  Bat  in  the  full  oourt 
the  learned  judge  who  tried  the  case  states  his  Tiews  as 
follows  ; — "  In  my  opinion  there  was  a  contract  here 
to  deliver  up  the  deeds  on  payment  of  s  certain  sum  of 
money*  That  was  broken  when  the  money  was  tendered 
and  ought  to  have  been  accepted.  Then  the  bank  was 
in  the  same  poaition  as  if  it  had  aotually  taken  the 
money  and  then  refused  to  deliver  up  the  deeds.  That 
was  a  wroDgfal  detention  of  another  man's  property, 
and,  therefore,  a  tort.'*  The  bank  was,  no  doubt, 
bound  to  deliver  up  the  deeds  on  payment  of  the  sum 
secured,  with  interest  and  costs,  if  any.  But,  in  their 
lordships'  opinion,  there  is  no  foundation  for  the 
proposition  that  a  tender  properly  made  and  improperly 
rejected  is  equivalent  to  payment  In  the  case  of  a 
mortgage.  The  proposition  seems  to  be  founded  on  a 
mistcdEen  analogy.  If  a  chattel  be  pledged,  the  general 
property  remains  in  the  pledgor.  The  pledgee  has  only 
a  special  property.  According  to  the  doctrines  of  com- 
mon law,  that  special  property  is  determined  If  a  pro- 
per tender  is  made  and  refused.  The  pledgee  then 
becomes  a  wrong-doer.  The  pledgor  can  at  once  recover 
the  chattel  by  action  at  law.  But  it  is  not  so  in  the 
case  of  a  mortgage,  where  the  mortgagor's  estate  is  gone 
at  law,  nor  is  it  so  in  the  case  of  an  equitable  mortgage* 
A  mortgagor  coming  into  equity  to  redeem,  must  do 
equity  and  pay  principal,  interest,  and  costs  before  he 
can  recover  the  property  which  at  law  is  not  his.  So  it 
is  in  the  case  of  an  equitable  mortgage.    It  is  a  well 


established  rule  of  equity  that  a  deposit  of  a  i 
of  titie  without  either  writing  or  word  of  WNrth  ifll 
create  in  equity  a  charge  upon  the  property  to  vUdi 
the  document  relates  to  the  extent  of  the  intatsit  of 
the  person  who  makes  the  d^^t.  In  the  abtenoe  of 
consent  that  charge  can  only  be  displaoed  by  sstsal 
payment  of  the  amount  secured.  Before  the  foiioa  of 
law  and  equity  a  court  of  equity  would  undoabtedly 
have  restrained  the  legal  owner  of  the  propsr^  fton 
recovering  his  titie  deeds  at  law  so  long  as  tlie  ohsige 
continued,  and  now,  when  law  and  equity  are  both  ad* 
ministered  by  the  same  court,  if  there  be  any  oonfljot  As 
rules  of  equity  must  prevail.  In  PoeOMwaUeY,  BbfOu, 
2  Swans.  256,  where  property  had  been  ooaisjad 
to  secure  a  debt  of  a  comparatively  small  amooiit,  (Im 
Lord  Ohanoellor  refused  to  direct  a  releaae  vpoa  ptj- 
ment  into  court  of  the  largest  sum  to  which  the  debt 
would  in  probability  amount.  Lord  Eldon  asid:  "I 
take  it  to  be  contrary  to  the  whole  course  of  proeaedtsg 
in  this  court  to  compel  a  creditor  to  part  vith  hit 
security  till  he  has  rsoeived  his  money.  Kotfaisf  but 
consent  can  authorize  me  to  take  the  estate  tnm  tha 
plaintiff  before  payment."  To  some  extent  ikt  afaiet* 
ness  of  that  rule  has  been  relaxed  in  modem  tinei,  osd 
it  is  now  the  practice,  where  a  proper  tender  haa  baaa 
made  and  refused,  to  make  an  order  giving  the  siart- 
gagor  liberty  to  pay  into  court  a  stated  sum  snffloiaBtto 
cover  the  amount  of  principal  and  Interest  and  the  pnb- 
able  costs  of  the  suit,  and  then  upon  paymaat  tato 
court,  but  not  till  then,  the  mortgagee  is  reqnirad  ty 
the  order  to  deliver  up  the  titie  deeds.  It  woaU  ba 
contrary  to  equity  to  order  a  mortgagee  to  dettfn  v| 
the  titie  deeds  of  property  on  whioh  he  has  a  aaeaiity 
upon  any  other  terms.  A  mortgagor  has  no  right  aies 
to  see  the  deeds  before  payment.  It  is  no  hsidahip 
upon  the  mortgagor,  for  if  he  has  made  a  proper  tandct 
he  can  always  obtain  his  deeds  on  a  summary  appUas- 
tion  on  the  terms  of  substituting  for  the  secorily  s  asm 
of  money  equal  to  the  amount  secured  with  a  props 
margin.  A  form  of  order  adapted  to  such  a  csao  ia  to 
be  found  in  Seton  on  Decrees,  3rd  ed.,  p.  1040L 

Ko  doubt  it  is  the  duty  of  a  mortgagee,  on  proper 
notice,  or  without  notioe  in  a  case  where  notioe  la  aot 
required,  to  accept  a  proper  tender.  Ko  doabt  that 
duty  is  founded  upon  contract.  But  there  ara  other 
terms  of  the  contract  of  at  least  equal  importsaoa  A 
court  of  equity  can  take  all  the  droumstancea  of  tha 
case  into  consideration,  and  do  complete  Jnstioe  batwasa 
the  parties,  however  complicated  their  relatbna  bmj  ba 
That  is  not  within  the  province  or  power  of  a  Jwy*  B 
a  mortgagee  rejects  a  tender  he  rejects  it  at  hhowa 
riak,  and  in  an  action  for  redemption  he  may  be  nfoied 
his  costs  in  consequence,  or  may  even  be  ordered  to  pay 
coets.  Farther,  a  proper  tender  will  stop  the  nuu^sg 
of  interest  if  the  mortgagor  keeps  the  money  ratdj  to 
pay  over  to  the  mortgagee ;  Oyles  v.  HaU,  2  P.  W.  S77. 
But  there  is  no  authority  for  saying  that  refaaal  to 
accept  a  proper  tender  is  a  breach  of  coatcsot,  for 
whioh  an  action  at  law  will  lie. 

The  learned  counsel  for  the  respondent  were  ioritad 
to  produce  some  authority  for  such  an  action.  Oss 
case,  and  one  case  only,  was  cited  as  a  precedaat,  la 
OhUton  V.  Oarringtont  the  experiment  was  tiiad  anee 
and  again,  But  the  result  of  two  actions  in  that  csssi 
so  far  as  they  are  reported,  affords  but  little  eaeoorags- 
ment  for  a  repetition  of  the  experiment. 

In  OhUton  V.  Carrington  the  assignee  of  a  baakropt 
publican  sought  to  recover  the  titie  deeds  of  a  pabUe- 
house  whioh  had  been  deposited  with  the  def ondsata  to 
secure  a  sum  of  £150.  The  action  was  brought  sftar 
tender.  The  plaintiff  sued  for  detention  of  the  dsadf 
which  were  described  in  the  declaration  as  ^gooda  sad 
chattels,"  and  for  damages.  The  defendants  dfci  ast 
put  in  an  equitable  plea,  but  their  case  was  tbst  the 
deposit  was  intended  to  seoure  an  aooount  f6r  haai  si 
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vioIISm  tbe  £150*  That  qaeatton  waa  tried  on  demomr. 
It  waa  held  that  the  depodt  was  only  a  security  for  the 
£150.  The  parties  then  nent  to  trial,  and,  theie  being 
no  equitable  defenoe.  they  agreed  that  the  Jury  sbonld 
find  tiie  damages  for  the  detention,  and  that  they  should 
Act  be  icquired  to  assess  the  value  of  the  so-oalled  goods 
and  chattels.  Upon  this  arrangement  the  Jury  found  a 
midSot  for  £60  damages.  The  plaintiff  then  applied  to 
tbe  judge  in  chambers  for  delivery  np  of  tbe  deeds. 
Tha  defendants  niged  that  they  ooght  not  to  be  required 
to  deliver  up  the  deeds  before  payment.  The  learned 
judge,  however,  made  the  order.  The  defendants  then 
qyplied  to  the  full  oourt  to  set  aside  the  order,  and 
argued  that,  according  to  the  settled  principles  of  equity, 
Husy  could  not  be  required  to  part  witii  their  security 
nnttl  they  were  paid,  ^e  learned  Judges  were  pussled 
bj  the  course  which  the  parties  had  taken.  In  the 
conrae  of  the  argument,  addressing  the  counsel  for  the 
defendants,  WilUams,. J.,  observed  with  perfect  accuracy, 
"  If  yon  are  right  the  plsintifl  ought  not  to  have  suc- 
ceeded in  the  action."  Ultimately,  the  court  got  over 
the  diJBonlty  by  setting  aside  the  order  in  chambers,  on 
the  groond  that  by  arrangement  between  the  parties 
the  Jnry  had  been  discharged  from  finding  the  value 
ef  the  deeds  detained.  As  the  rseult  of  that  action  the 
plaintiff  was  no  nearer  getting  back  his  deeds.  How- 
ster,  he  still  contended  that,  baring  made  a  proper 
tnder,  and  that  tender  having  been  refused,  he  was 
entitled  to  have  his  deeds  without  payment  of  tbe 
money.  So  he  brought  another  action  of  detinue*  On 
thisooension  the  defendants  were  better  advised,  and 
they  put  in  a  plea  by  way  of  equitable  defence  that  the 
deede  were  deposited  to  secure  £150,  and  that  that  sum 
rsmained  unpaid.  On  argument,  the  court  allowed  the 
plea  to  be  put  in,  and  nothing  further  seems  to  have 
been  heard  of  the  action. 

That  case,  so  far  from  being  an  authority  in  favour  of 
the  respondent,  is  really  an  authority  against  him. 

Their  lordships  are  -theref  oro  of  opinion  that  it  is  deari 
both  on  principle  and  authority,  that  such  an  action  as 
the  present  cannot  be  maintained.  Under  these  ciroum- 
Btanoee  their  lordships  do  not  propose  to  glf  e  any  opinion 
as  to  the  admisribHity  of  the  evidence  objected  to  or  as 
to  tiie  amount  of  the  damagee  recovered.  Those  ques- 
tions, in  the  riew  of  their  lordahipt,  cannot  arise. 

The  proper  order  will  be  to  dismiss  tbe  action,  to 
aOowthe  verdict  on  the  oounter-daim  as  reduced  by 
consent  to  stand,  and  to  direct  payment  to  the  appel- 
lants of  the  reduced  amount,  together  with  interest  and 
the  costs  of  the  oounter-daim. 

As  to  the  costs  of  the  action,  baring  regaid  to  the  way 
hi^  which  tbe  bank  has  acted  in  the  conduct  of  the  lit!- 
gstion,  their  lordships  have  come  to  the  conclusion  that 
there  ought  to  be  no  costs  on  either  side,  and  thero  will 
be  no  ooete  of  the  appeal. 

Their  lordships  will  humbly  adri^e  her  Msjeety  ac- 
cordingly. 

Appeal  aUowdd, 

ISolisitore  for  the  appellant,  W<ide$on  A  MalUion, 

ScUdtors  for  the  respondent,  Oeare^  Son,  A  Ftxue. 


eotttt  of  2l99^AU 

From  Oban.  Div«  Maroh  IL 

Ik  r$  Batake  LS3  BAiHnreiiAx's  CoinxAci.  (0.) 

Vmdor  and  pifreAossr— -Contract  for  aale  of  iMed  land 
hjf  trudmt — TrmUe$  taUh  no  pouwr  of$aU  at  dote  of 
oontrost — Tenant  for  life  willing  to  convey  under  the 
Settled  Land  Ad,  188S— ikpudiation  by  purehaeer 
before  day  fined  for  eon^ktion. 

Trutteee  of  real  eetate,  with  a  power  of  eale  only 
airieing  on  the  death  of  a  tenant  for  life,  who  have 
during  f  As  life  of  the  tenant  for  life  entered  into  a 
eontraet  ae  vwdore  to  e^the  eetate,  eannot  make  a  good 
Utie  hf  ehowing,  before  the  date  fiaoed  for  completion, 
both  that  the  tenant  for  life  ie  willing  to  convey  under 
the  Settled  Land  Aot,  1888,  (he  eetate  to  the  purehaeer, 
and  that  trueteee  for  f Ae  jnirpoies  0/  the  Act  have  been 
appointed. 

Trueteee  entered  into  a  contract  to  eell  the  fee  eimple  in 
poeeeeeion  of  certain  real  eetate.  The  conditione  of  eale 
flaed  a  day  for  completion,  and  etipulated  that  the 
vendore  and  ether  neceetary  partiee  (if  any)  would,  on 
completion,  convey  the  property  to  the  purehaeer.  The 
abetraet  of  title  diedoeed  the  fad  thai  the  vendors*  power 
ofealedii  mot  ariee  until  the  death  of  a  life  tenant. 
The  purehaeer  by  7Ue  requisitione  took  thie  obfedion,  and 
the  vendore  anewered  that  the  tenant  for  life  (who  wae 
living)  would  make  a  title  under  the  SettUd  Land  Ad, 
and  had  agreed  in  writing  to  the  eale  by  the  vendore, 
and  vfould  eaoeeute  aU  neeeeeary  aeeuraneee  to  give  eJM 
to  the  eale,  and  that  an  appoifdment  of  trueteee  for  the 
purpoeee  of  the  Settled  Land  Ad,  1882,  ume  tJien 
pending.  The  purehaeer,  in  reply — and  before  the  day 
fieoedforcompldion  of  the  contrad-Hieelined  to  purehaee 
from  the  tenant  for  life,  repudiated  the  eontrad,  and 
demanded  a  rdum  of  the  depoeit,  Trueteee  for  the 
purpoeee  of  the  Settled  Land  Ad  were  appointed,  and 
notice  of  each  appointment  toos  given  to  the  purehaeer  by 
the  vendore  before  the  day  for  compUOon, 

On  the  day  flused  for  compldion  the  purchaser  took  out 
a  eummone  under  the  Vendor  and  Purchaser  Ad,  1874» 
to  have  it  declared  that  the  vendors  ?iad  not  shown  a  good 
title  in  aoeordanoe  with  the  eontrad,  and  claiming  a 
return  of  the  deposit,  with  intereet  thereon  at  four  per 
cent  per  annum  from  the  date  of  the  eontrad  untU 
payment,  and  the  costs  of  invedigating  tlie  title. 

Held  (affirming  Kay,  J.),  that  the  purehaeer  wae 
entitled  to  an  order  in  the  terme  of  hie  summons. 

Appeal  from  Elay,  J. 

By  the  wiU,  dated  the  12th  of  Maroh,  1884,  of  W.  J. 
Bryant,  deceased,  a  small  residential  estate  called 
"Highwoods"  was  devised  unto  and  to  the  use  of 
Walter  Q.  T.  Bryant  and  F.  J.  OuUingford,  upon  trust, 
to  permit  the  testator's  wife  to  reside  therein  during 
her  life,  she  keeping  the  same  in  repair,  and  aftsr  her 
decease  the  same  was  to  fall  into  the  residue  and  be 
held  upon  the  trusts  thereof;  and  the  residuary  real 
and  personal  estate  was  derised  and  bequeathed  unto 
and  to  the  use  of  the  said  Walter  G.  T.  Bryant  and 
F.  J.  Oullingford,  on  trust  to  sell. 

On  the  22nd  of  October,  1889,  a  contract  for  the  sale 
of  the  '*  High  woods  "  estate  was  entered  into  between 
the  said  Walter  O.  T.  Bryant  and  F.  J.  Culliugford, 
as  fendors,  and  W.  Bamingham,  as  purchaser. 

This  contract  was  entered  into  by  tbe  trustees  with 
the  approfal  of  the  tenant  for  life  (the  testator's  widow), 
who  was  then,  and  still  is,  liriug,  but  she  was  not  a 
party  to  the  oontraot. 

The  conditions  of  sale  stipulated  that  the  contract  waa 
to  be  completed  on  the  2nd  of  December,  1889 ;  that 

(a.)  Beportcd  by  IL  J.  Blaxb,  Bsq.,  Banrister-at-Law. 
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the  pmohaaer  waa  to  paj  a  depodt  on  ligniiig  the  con- 
tnot ;  and  that  (oondition  8)»  "  npon  paymont  of  the 
xemainder  of  the  fmrehaser-nionej,  •  .  •  the 
iwddoii  and  other  neoeMaxy  patties  (if  anj)  will  ooniey 
the  properly  to  the  pnrohaaer.  The  oonpejanoe,  and 
evezy  SMuranee,  aot,  matter,  and  thing  (if  any)  whioh 
■hall  be  required  by  the  pnrobaser  for  getting  in  or 
TeleaelBg  any  ontitanding  eatate,  rent,  or  interest,  or  for 
completing  or  perfeoting  the  Tender's  title,  or  for  any 
other  purpose,  shall  be  made  and  done  by,  and  at  the 
expense  of,  the  pnrohaaer/' 

The  pnrehaaer,  in  hia  reqniaitlona,  aent  in  on  the  I4th 
of  November,  1889,  took  the  objeotion  that  the  tmat 
for  sale  did  not  ariae  till  after  the  death  of  Mra. 
Bryant;  that  her  death  waa  not  abstraoted ;  and  that  if 
ahe  were  still  living  the  troateee  ooold  not  make  a  good 
tfUe. 

The  reply  was,  that  Mrs.  Bryant  waa  atill  living,  and 
woold  make  a  title  aa  tenant  for  life  under  the  Settled 
Land  Aot ;  that  an  application  to  the  oourt  for  the 
appointment  of  truateea  of  the  will  for  the  purpoaea  of 
the  Settled  Land  Aot  waa,  in  fact,  pending  ;  and  that 
lira.  Bryant  had  given  her  oonaent  in  writing  to  the  aale 
being  carried  out  and  to  eKecnte  all  neceaaary  doen- 
menta  to  give  effect  to  the  aale. 

On  November  S5,  1889,  the  pnrohaaer,  with  reference 
to  this  answer,  wrote  that  he  declined  to  enter  into  any 
freah  arrangementa  or  to  pnrchaae  the  proper^  from 
Hra.  Bryant,  and  that  he,  therefore,  requfared  the  ven- 
dora  to  return  hia  depoait,  with  intereat  thereon  at  5  per 
cent,  pcz  annum  from  Ootober  28  until  payment,  and 
to  pay  his  coata-of  inveatigating  the  title. 

On  November  28  Walter  G.  T.  Bryant  and  F.  0. 
Johnson  were  appointed  truateea  of  the  will  for  the 
purpoaea  of  the  Settled  Land  Acta. 

On  November  29  the  vendora'  aolicltora  wrote  giving 
the  pnrohaaer  notice  of  this  appointment  of  truateea,  and 
that  the  vendora  inaiated,  both  on  their  own  behalf  and 
on  behalf  of  Mra.  Bryant,  that  the  puzohaaer  muat 
complete  hia  contract. 

On  December  2,  1889,  the  pnrehaaer  iaaued  a 
•nmmona  nnder  the  Vendor  and  Purchaser  Act,  1874, 
aaUng  to  have  it  declared  that  a  good  title  to  the 
property  oomprised  in  the  contract  of  aale  had  not  been 
ahown  in  aooordanoe  wi&  auch  contract ;  that  the 
vendora  might  be  ordered  to  repay  to  the  purohaaer  hia 
deposit,  with  interest  at  4  per  cent,  from  October  22, 
1889,  until  payment,  and  to  pay  the  purohaaer'a  costs  of 
Investigating  the  title,  to  be  ascertained  by  the  Judge 
in  chambers  in  case  the  partiea  differed,  and  the  coata 
of  the  applioation. 

The  summons  waa  adjourned  into  court,  and  waa 
heard  before  Kay,  J.,  on  December  19, 1889,  who  decided 
in  favour  of  the  pnrohaaer,  the  applicant,  and  made  an 
order  in  the  terma  of  the  aummona. 

The  vendora  appealed. 

Bmihaw^  Q*0,,  and  Frtdmic  Thampdon,  for  the 
appellante. — The  contract  waa  repudiated  by  the  pur- 
ohaaer on  November  25,  but  it  waa  not  open  to  the 
pnrehaaer  to  repudiate  until  December  2,  the  day  flzec 
for  completion ;  if  the  tenant  lor  life  had  died  before 
December  2  the  truateea  could  have  given  a  good  title 
to  the  pnrohaaer.  Though  vendoza  may  not  have  a  good 
title  at  the  date  of  the  contract,  it  ia  aetUed  law  that 
if  they  acquire  a  good  title  before  the  day  fixed  for  com- 
pletion, or  eveu  before  the  date  of  the  chief  olerk'a 
oertiflcate,  the  court  will  decree  ipecific  performance  of 
the  contract :  Lang/ord  v.  PMf,  2  P.  Wma.  629 ;  MoT' 
timer  v.  McCaUan^  6  M.  ft  W.  58;  BibHewhiU  v. 
MoMorine,  5  M.  ft  W.  462.  The  8th  condition  of  the 
contract  of  aale  shows  that  it  waa  contemplated 
that  there  might  be  a  conveyance  required  from 
persona  other  than  the  vendora  for  the  pnrpoae  of  com- 
pleting the  vendora'  title,  *'  or  otherwiae.*'    The  vendors 


are  not^  therefore,  foidng  a  new  contract  od  the- 
purohaaer.  On  December  2  the  vendors  wen  ia  a 
poaition  to  carry  out  the  contract  and  to  glte  tba 
purchaser  a  complete  title  to  the  fee  by  means  of  the 
concurrence  of  the  tenant  for  life  in  the  iel^  Jfor^ 
honwgh  V.  BoftoriB,  35  W.  B.  65;  62  Cb.  B.  616; 
Haiten  v.  BtuaeU,  86  W.  B.  817,  SS^Oh.  D.  834.  If  A. 
contracts  to  sell  land  whioh  he  has  not  got,  but  wbiok 
B.  has  got,  if  B.  consents  to  the  sale  by  A.,  the  pnrohsMT 
will  be  held  to  his  bargain :  Sidebciham  v.  Barring 
4  Beav.  110;  Pofon  v.  BogerB^  I  Yes.  ft  B.  p.S53; 
Wynn  v.  Morgan^  7  Yes.  202  ;  MurrM  v.  Gioijfear, 
8  W.  B.  398, 1  De  G.  F.  ft  J.  432  ;  Noeh  v.  NtwmM, 
dted  in  Dart.  Y.  |ft  P.  6th  ed.,  vol..2,  p.  1179. 

Jforlan,  Q.a,  and  J.  Q.  Wood^tot  the  purohaaw, war 
not  called  on. 

OoTvoir,  L. J.^In  my  opinion  thia  appsals  faili.  I 
do  not  doubt  that  if  the  vendora^  the  preaent  appeDmlii 
could  have  made  a  good  title  before  the  date  Umi  lor 
completion,  the  purohaaer  would  have  been  booad  U 
aocept  it.  But  that  ia  not  the  caae  here.  Tbe  feedon 
cannot  even  now  make  a  good  title ;  they,  the  ntAm, 
cannot  themaelvee  convey  the  eatate.  The  feadon' 
power  of  aale  only  ariaea  on  the  death  of  a  teant  Ik 
life,  and  ahe  ia  still  living.  If  the  tenant  for  lite  lai  t 
person  who  could  concur  ao  aa  to  make  the  tide  e(  the 
trusteee  aa  vendora  a  good  title,  the  caae  woold  bi  toj 
different.  But  the  title  of  the  troateee  aa  veadon  ii  aot 
made  good  by  the  concurrence  of  the  teoaat  lor  llfi. 
Tbe  truateea  cannot,  therefore,  make  a  good  title  « 
vendora,  and,  though  the  tenant  for  life  oaa  make  a 
good  title  aa  vendor  under  the  Settled  Land  Aet,  jet  111 
purohaaer  haa  never  contracted  to  buy  from  tbe  tnnt 
for  life  aa  vendor,  and  cannot,  therefore,  be  coapaOsd 
to  do  ao. 

Lnfnurr,  L.  J.— I  agree. 

Lopsa,  L.J. — I  am  of  the  aame  opinion.  The  eoa- 
tract  with  the  purohaaer  waa  that  a  good  title  wm  to 
be  made  out  by  the  truateea  as  vendors,  sad  whit  h- 
now  propoaed  la,  to  anbatitate  the  tenant  for  Ub  * 
vendor.    Hie  purohaaer  cannot  be  fbroed  to  aoospt  thit 

Appeal  dismieeed. 

Solicitors  for  the  appellants,  Simpeon  S  €hMi§f^ 

Solicitor  for  the  respondent,  A.  JST.  SolmeB^ 


From  Ohan.  Div. 


JaM. 


In  re  Habsbxaw. 
MiDeLir  V.  Taxxjct.  («.) 

PraeUee'^  Originating  eummtme  —  RnUe  of  Bv^ 
(}ouH.  1883,  ord.  65,  r.  Z^^uriedidioi^^^'^ 
Power  of  appidnimeni — BemoUnete, 
AUdaMmdeHeedfrtdiMeriaUioikBemB/ln^ 
in  /ee,  tipon  trw^  to  pay  the  net  ^fteoms  toho'M^M* 
for  life,  and  then  to  M.'e  ekUdrenfor  U/b  laaiarfwy** 
order  of  age.  and  after  the  death  of  M.eMi^^ 
children,  to  the  ieBtalri»*B  eieter  B.  for  lift.  BMiAmte 
B.*B  children  for  lift  Bueceeeivay  in  order  ef  eff,  Bjim 
after  the  death  of  M.  and  E.  and  aU  their ckOdm^m 
eaid  fniafeea  were  to  etand  eeieed  of  fAe  propel ••^ 
for  Buch  pereonB  and  in  Bueh  manner  cm  Me  k»f^  ^ 
o/lf.,  JS.,  and  their  children  ehomld  hy  <M  vrjm 
appoint,  and,  in  default  of  appointment,  in  tred  /wM| 
teetatria^B  heir^t^aw  obBohMy.  M.  and  B.  WV 
both  Burvived  the  Uetairia,  one  of  M.'e  eUUrm,^ 
turned  out  to  he  the  Umgeei  liver  of  JT.,  ^^^^ 
ehUdren,  made  a  wiU  purporting  to  appoint  thi  r-^ 

(a.)  Beported  by  B.  H.  DbaioI)  Bsq.,  BaniittM*-^^ 
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fp  a  irugUe  in  iruii  for  the  ar>poiniar*$  ithUdrm.  and 
died  in  1889.  The  irueUei  under  the  wia  of  the  or^iMrf 
tedairisB  having  taken  out  an  originating  ewnmom  for 
the  dediion  of  the  queetian  whether  they  ought  to  convey 
the  property  to  their  teetatria^e  heir-at-law  or  to  ike 
appointoB  under  the  wiU  of  the  longeet  liver,  Kmj,  J., 
hM  thai  there  wae  no  furiedietion  to  try  what  wa$ 
reaUy  an  equitahle  efeetment  on  aueh  a  sumnone* 

Mdd,  hy  the  Oovrt  of  Appeal  [revening  the  dediion  of 
Kaj,  J.),  that  the  eaee  wae  within  ord,  66,  r.  3,  and 
thai  thtre  wae,  therefore,  juHedietion  to  decide  ii  on 
originating  eummone, 

AU  the  partiee  heing  preeent  and  requeeting  to  have  the 
caee  on  the  meriie  decided,  it  wae  hdd  bv  the  Ooart  of 
Ajpcel  that  the  longeet  liver  of  M.,  E.,  and  their 
children,  heing  not  neeeeearily  aeeertainahle  within  a 
life  in  being  and  tufeniy-one  years,  the  power  of  op- 
poiniment  given  to  eueh  longeet  liver  wot  void,  and, 
therefore,  upon  the  terminaiion  of  the  life  eetaiee  given 
to  M.,  K,  and  (Mr  children,  the  heir-at-law  of  the 
original  teetatrUo  wae  entitled  to  the  property  ae  undie- 
poeedof. 

Awrn  V.  Uojd,  16  W.  R.  669.  L.  R.  5  -Eb.  888,  die- 
approved. 

Appeal  from  Kxj,  J. 

By  will  of  the  84th  of  NoTember,  1838,  Hannah 
Bavgraates  doTiaed  apeoifled  froeholda  to  the  tiae  of 
John  Townseod  and  Henry  Kiog  upon  trnat  to  leoeifo 
the  rentf,  laanee,  and  profitu,  and,  after  dadueting 
ezpenaes,  pay  the  reddne  to  the  teaUtriz'a  aiater  llary 
for  life  for  her  separate  nse,  as  therein  mentioned,  and 
•fter  har  deoeaae  upon  further  trust  to  pay  the  reaidue 
of  anoh  rents,  kc.,  to  her  oldest  ohild  during  his  or  her 
life,  and  after  the  decease  of  suoh  oldest  ohild 
to  the  next  oldest  ohild  during  his  or  her  llfe» 
and  so  on  in  suoeasaion  till  all  the  ohildien  of  Mary 
ahould  have  died,  and  after  the  deoease  of  liary  and  all 
her  children  upon  fnrther  trnets  to  pay  the  residue  of 
auch  rents,  issues,  and  profits  to  the  testator's  sister 
Elisa  for  life  for  her  separate  use,  as  therein  mentioned, 
and  after  her  deoease  to  pay  such  residue  to  her  children 
auocessively  in  the  same  way  as  to  liary's,  and  from 
and  after  the  deoease  of  the  testatrix's  said  sisters  Mary 
and  Eliaa  and  all  their  children,  she  directed  that  the 
tmstees  should  stand  seised  of  the  said  freeholds,  in 
tmst  for  suoh  person  or  persons,  in  such  parts,  shares, 
and  proportioDs,  as  the  longest  liver  of  the  said  sisters 
Maiy  and  Eliza  and  their  children  should,  notwith- 
standing coverture,  by  deed  or  will  appoint,  and,  In 
default  of  appointment,  upon  trust  for  the  testatrix's 
heir-at-law  absolutely. 

The  testatrix  died  in  December,  1888.  Her  sister 
Mary  died  in  1864,  leaving  two  children.  The  testa- 
trix's other  sister  Eliza  died  in  1873,  without  issue.  Of 
Mary's  two  children,  one  died  in  1871,  and  the  other, 
Hannah  Tattey,  in  1889,  after  appointing  the  property 
by  will  to  a  trustee  in  trust  for  her  children. 

An  originating  summons  was  taken  out  by  the  persons 
on  whom  the  legal  esUte  in  the  property  had  devolved 
to  decide  the  question  whether  the  trust  limitations 
following  the  limitations  of  life  estates  to  Mary,  Eliza, 
and  their  children  were  valid,  and,  if  not,  who  was 
entitled  to  the  property.  The  person  claiming  under 
the  original  testatrix's  heir-at-law  and  the  trustee 
appointed  under  Hannah  Tatlej's  wiU  were  made 
defendants.    The  summons  was  adjourned  into  court. 

Kay,  J.,  held  that  he  had  no  Jarisdiotlon  on  an 
originating  summons  to  determine  a  question  affecting 
the  rights  of  a  person  claiming  adversely  to  the  will, 
and  that  this  was  /really  an  equitable  ejectment.  He 
therefore  declined  to  hear  it. 

The  plaintiffs  appealed. 

Byland,  for  the  appellants.— -There  is  jurisdiction  to 
dcdde  suoh  a  case  as  this  upon  an  originating  summons 


under  otd.  66,  r.  3:  In  re  Daviee,  36  W.B.  687,  88^ 
Oh.  D.  210;  In  re  RoyU,  anU,  p.  17.  43  Oh.  D.  18. 
Everything  which  oan  be  decided  in  an  administmtlon> 
aotion  oan  bs  decided  on  an  originating  summons.  We 
are  willing  to  have  the  oaaa  decided  here  upon  the 
merits* 

XJpjohn,  for  the  person  claimiDg  under  the  heir-at- 
law.— The  court  has  jnrisdiotion  to  decide  this  question 
upon  summons.  As  the  property  is  very  small  it  is 
desirable  to  have  the  case  disposed  of  here  without 
further  expense. 

F,  Thcmpeon,  for  the  trustee  of  Hannah  Tatlay'a 
Willi  concurred. 

The  OouRT  decided  to  hear  the  case  on  the  merits. 

F.  Thompeon,  for  H.  Tatley's  trustee.— This  being  a 
general  power,  the  appointment  is  not  to  be  read  into 
the  will  of  the  original  testatrix :  Sugden  on  Powers, 
8th  ed.,  pp.  894-5.  The  appointor's  children  could  have 
disposed  of  their  interests,  vested  and  contingent,  im- 
mediately after  the  death  of  the  tenants  for  life,  so  that 
the  case  is  not  within  the  mischief  of  the  rale  against  per- 
petuities, which  is  intended  to  prevent  land  being  rendered 
inalienable.  In  Avem  v.  Lloyd,  16  W.  R.  669,  L.  B. 
5  Sq.  388,  where  the  gift  of  the  absolute  interest  to 
the  survivor  of  unborn  issue  was  substantially  equiva- 
lent to  the  power  here,  that  gift  was  held  not  void  for 
remeteneas. 

He  also  referred  to  Oilberteon  v.  Richards,  4  H.  &  N*. 
277,  5  Ibid.  463,  7  W.  R.  0.  L.  Dig.  88,  8  Ibid.  69  ; 
In  re  Harvey,  Peek  v.  Savory,  39  Oh.  D.  289,  297,  37 
W.  B.  Dig.  203  ;  London  and  South- Western  RaUioay 
Oo.  V.  Gomm,  30  W.  B.  321,  620,  20  Ch.  D.  662 ; 
and  Lewis  on  Perpetuity,  p.  164. 

Upfohn  was  not  called  on. 

OoiTOH,  L,X — This  case  came  before  Eay,  J.,  who 
appears  to  have  thought  that  he  had  no  power  to  decide 
it  upon  an  originating  summons  under  ord.  55,  r.  3 ; 
but  I  cannot  quite  agree  with  his  view.  It  is  a  case  in 
which  trustees  of  a  will  who  have  vested  in  them  the 
legal  estate  in  fee  in  the  property,  and  are  also  in  pos- 
sesion of  it,  come  here  and  ask  us  to  decide  the  ques- 
tion to  whom  they  ought,  upon  the  construction  of  the 
will,  to  hand  over  the  property.  I  think  It  would  be 
giving  too  narrow  a  construction  to  rule  3  of  order  55  if 
we  were  to  dec|3e  that  this  question  oannot  be  raised  by 
the  trustees  by^n  originating  summons  under  that  rule. 
That  being  so,  and  all  parties  being  willing  to  have  the 
question  decided  here,  we  have,  in  order  to  save  further 
expense,  beard  the  question  of  merits  in  this  court. 

The  question  to  whom  the  beneficial  interest  in  the 
property  now  belongs  depends  upon  whsther  the  power 
of  appointment  given  by  the  will  to  the  longest  liver  of 
the  sisters  of  the  testatrix  and  their  children  waj  void 
for  infringing  the  rule  against  perpetuities.  Of  course 
the  gifts  to  the  sisters  themselves  and  their  children 
for  their  lives  were  good;  but,  in  my  opinion,  the 
power  of  appointment  was  bad.  Oan  it  be  said  that 
this  limitation  was  to  persons  who  must  be  in  ex- 
istence within  the  period  fixed  by  the  rule  against 
perpetuities  P  The  power  was  given  to  the  last  sur- 
vivor of  the  sisters  and  their  children.  Well,  the  last 
survivor  might  not  have  been  ascertainable  within  the 
period  allowed  by  that  rule.  Therefore,  in  my  opinion, 
that  limitation  was  bad.  On  the  death  of  the  last  sur- 
vivor of  the  class  the  equitable  estate  devolved  upon  the 
testatrix's  heir-at-law,  not  under  any  trnst  la  his  favour 
contained  in  her  will,  but  by  reason  of  the  intestacy 
caused  by  the  invalidity  at  the  ulterior  limitationp. 

The  case  of  Avem  v.  Lloyd,  before  Stuart,  Y.O.,  was 
very  like  this  indeed.  I  do  not  say  whether  that  case  is  con- 
sistent with  the  decision  in  London  and  South-  Western 
Railway  Oo.  v.  Oomm.  In  Avem  v.  Lloyd  Stuart,y.O.,  a 
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wb J,  a  limitation,  of  life  estatM  to  nnborn  ohil^Uon  being 
Talldt  aanltimate  limitation  following  thoae  life  esta^ 
abonld  not  be  ralid  too  P  Unqueationablj  it  maj  bfl| 
protided  it  is  to  penoni  who  are  neoeeaazil  j  aaoeitain- 
aUe  within  the  p«iod  allowed  bj  the  perpetoities  rale. 
Bat  that  is  not  the  oase  here — the  question  is  whether 
the  limitation  la  not  made  to  a  olass  of  persons  the  last 
snnriTor  of  whom  maj  not  be  ascertainable  within 
that  period.  It  is  trae  (apart  from  the  question  of 
inTalidity  for  remoteness)  that  the  ohildren  could  haTO 
disposed  of  their  Tested  and  contiogent  interests  imme- 
diately after  the  death  of  the  tenants  for  life,  and  it  was 
oontended  that,  therefore,  as  there  was  nothing  to  pre- 
Tent  alienation,  the  limitation  was  not  within  the  mis* 
chief  of  the  rule  against  perpetuities.  But,  in  my 
opinion,  that  is  not  the  waj  in  which  we  must  look  at 
this  case.  An  executory  limitation  whioh  is  to  take 
effect  on  the  happening  of  an  etent  which  may  pos- 
sibly not  happen  within  a  life  or  li? es  in  being  and 
twenty-one  years  afterwards,  is  not  rendered  yaiid  by 
the  fact  that  the  person  in  whose  fsTour  it  is  made  may 
be  able  to  dispose  of  it. 

LnnxLST,  L.J. — I  am  of  the  same  opinion.  The  per- 
son who  is  to  exercise  this  power  is  not  necessarily 
ascertainable  within  the  limits  of  the  rule  against  per- 
petuities, and  therefore  the  power  cannot  be  good, 
though  the  case  of  Avem  ▼.  Lhyd  la  relied  on  against 
that  Tiew  by  the  appellant. 

As  regards  the  point  of  Jurisdiction,  I  cannot  help 
thinking  that  Eay,  J.,  must  have  formed  his  Judgment 
under  somemisspprehension  as  to  the  nature  of  the  case. 
It  is  impossible  to  say  that  this  case  la  not  within  both 
the  words  and  the  spirit  of  ord,  55,  r.  3.  There  may  be 
cases  wheroi  the  facts  being  disputed,  the  Judge  may 
think  he  cannot  safely  decide  the  question  in  a  summary 
way,  and  may  therefore  require  the  parties  to  prooeed 
by  action  ;  but  there  are  no  facts  in  dispute  here  at  all, 
and  it  is  clear  that  there  is  Jurisdiction  to  decide  the 
question  upon  a  summons. 

Then,  as  regards  the  merits  of  the  case,  as  I  have 
said,  the  person  to  exercise  this  power  is  not  neoessarily 
ascertainable  within  the  prescribed  period,  and  the 
power  is  therefore  Toid.  The  only  diificulty  is  presented 
by  the  case  of  Avem  ▼.  Lloyd^  but,  as  that  case  has 
not  been  followed,  that  difQciUty  can  be  got  over,  as  I  do 
not  think  it  was  rightly  decided. 

Lopas,  L.  J. — ^I  think  this  case  comes  within  the  words 
and  spirit  of  rule  3  of  order  55,  and  that  Kay,  J.,  had, 
therefore,  Jarisdiction  to  decide  it  on  an  originating 
summons  under  that  role. 

As  regards  the  question  of  Tslldity,  I  am  of  opinion 
that  the  ulterior  limitations  are  bad  for  the  reasons 
glTen  by  Gotten,  and  Lindley,  L.JJ. 

Appeal  aUowed. 

Solicitors,    Wttodcock^  Byland^  Jk  Parker; 
Holme,  <fe  Wynne* 


Wynne, 


From  Prob.  Div.  and  Adm.  Biv.  Feb.  IS. 

"The  Obchis."  (a.) 

Ship^^Aeiion  hy  maeter  for  diehureemenU — Arreei  of 
$hip — M<nigagee%  paying  claim — Indemnify  againti 
ownere. 

A  ihip  having  been  arretUd  in  an  aclion  htf  the  matter 
for  diibureemenU,  the  plainiift,  w?m  were  the  regidered 
morigageee  of  foriy^eighi  eixty-fourih  eharee,  in  order 
U  oUain  the  releaee  of  the  ship,  paid  the  maetet'e  cMm, 
and  brought  an  adUm  to  recover  the  amount  so  paid 

(a.)  Beported  by  W.  F.  Babbt,  Bsq.,  Barrister-at-Law* 


from  iho  drfmdanU,  iho  oumor%  eftk/e  remadnism  aMam 
iitBty»fouTth  iharetm 

Held,  ihat,  a$  the  fdain^fi  ehare$  in  the  •%  had 
hew  lawfuUy  ieiaed  for  a  debt  for  which  the  defeadai^ 
were  UaUe,  and  at  the  pkUnUffe  had  been  eompeUei  to 
pay  that  deU  in  order  to  obtain  the  release  of  (Mr 
property,  there  was  an  implied  premiee  on  the  part  ef 
the  defendanU  to  reimhune  the  plainiiffe  the  eum  m 
paid  ;  and  the  action  was,  iher^ore,  mainiainabie. 

Edmunds  v.  WaUingford,  33  W.  R.  647,  U  Q.  B.  D. 
811,/o22otiw2. 

Appeal  from  the  judgment  of  Butt,  J. 

The  plaintiilB  were  the  registered  mortgagees  of  foi^ 
eight  sixty-fourth  shares  in  the  steamship  Orckk,  be- 
longing to  the  defendant  Homstedt^  who  was  ths 
mana^^Uig  owner  of  the  ship,  and  who  had  mortgagsd 
the  shares  to  the  plaintiiXs.  The  defendants  other  thsa 
Homstedt  were  tiie  owners  of  the  renudning  sixteaa 
sixty-fourth  shares. 

In  May,  1886,  the  defendants  beoame  liable  to  tiis 
master  of  the  ship  for  necessary  diabursemeats  to  tiis 
amount  of  £422  16s.  7d.  incurred  while  the  stiip  wss 
prosecuting  a  Toyage  for  the  Joint  benefit  of  thedelsBd- 
ants,  and  Uie  master  brought  an  action  in  rem  ia  As 
Admiralty  Division  to  recover  that  amonnt*  and  the  ddp 
was  arrested.  The  plaintiffs,  being  desirous  of  tskfag 
possession  of  the  ship  under  the  mortgage,  and  in  <ndsr 
to  do  so,  paid  the  master  the  above-nentioned  sun  ssi 
£18  9s.  3d.  for  costs,  and  obtained  the  relsass  of  ths 
ship.  The  plaintiits  thereupon  brought  the  pnssil 
action  to  reeover  the  sum  so  paid,  on  the  ground  thst  tiis 
payment  was  made  by  the  plaintilBs  nnder  eoapaUoa, 
and  was  one  whioh  the  defendants  were  legally  cosi- 
pellable  to  pay.  The  defendant  Homstsdt  adadttM 
liabiUty,  and  the  action  was  proceeded  with  against  ths 
other  defendants,  the  owners  of  the  sixteen  six^-lsoith 
shares. 

Butt,  J.,  gave  Judgment  for  the  plaintifliB. 

The  defendants  appealed. 

French,  Q.i 
-^The  master  I 
buxsements: 

209,*  and,  therefore^  had  no  priority  over  ths  mort- 
gagees. The  master  had  no  right  as  against  the  sHit- 
gagees*  shares,  and  the  piaintilEs  were  not,  thsiefoi^ 
compelled  to  pay. 

They  also  referred  to  Edmunde  ▼.  WaUingford,  31 
W.  R.  647,  14  Q.  B.  D.  811 ;  The  Volant,  1  W.  Bo^ 
888  ;  The  NeUy  Schneider,  3  P.  D.  152,  27  W.  B.  Dif. 
202 ;  The  Heinrich  Bjom,  33  W.  R.  719.  10  P.  D.  ik 
11  App.(>is..270,34  W.  B.  Dig.  179;  The  COit,^ 
W.  B.  540,  13  P.  D.  82. 

J.  Q.  Barnes,  Q.C.,  and  J.  P.  AepinaU,  tot  the  plsia- 
tilEs,  were  not  oigdled  upon. 

Lord  CoLXRiDOB,  O.J.— This  action,  which  is  a  pais 
common  law  action,  though  tried  in  the  Adsinl^ 
Dtfision,  is  brought  by  the  mortgagees  of  fortydght 
sixty-fourth  shares  in  The  Orchis  to  recover  a  esitrfs 
sum  of  money  from  the  defendants.  This  sum  was  jM 
by  the  plaintiffs  to  secure  the  release  of  the  sfa^fM 
arrest  by  the  Admiralty  Court  in  an  action  by  the  asstsr 
for  disbursements  for  necessaries.  To  enforce  UscIMa 
the  master  was  entitled  to  have  the  ship  seiisd.  The 
arrest  was,  therefore,  legal.  The  plaintifh  weie  satittsd 
as  mortgagees  to  possession  of  the  ship,  bat,  ia  csa- 
sequence  of  the  arrest,  they  could  not  get  P^*"**", 
They  accordingly  paid  the  master's  daim,  and  ^btsinn 
the  release  of  the  ship.  They  now  ibek  to  reeofsr  tidi 
sum  from  the  defendants,  and  the  questioD  is,  wh^hff 


Q.C.,  and  Joseph  Walton,  for  the  defsadsats.  | 
ter  had  no  maritime  lien  on  the  ship  for  dih  I 
i:    The  Sara,  ante,  p.   129,  14  App.  Oy. 


*  See  now  the  Merchant  Shipping  Aot»  1889  (52 1 » 
^ot.  0.  46),  B.  1. 
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'  Tbb  Obohu." — EccLBSZAmcAL  GoicicissioirBBS  TO  Kmo. 


High  Ooubt. 


the  dofendaati,  who  are  the  owners  of  aizteen  sixty, 
fonith  shaiee  in  the  ship,  are  liable?  It  seems  to  me 
tiiat  the  moment  that  state  of  facts  is  estabUshed— a 
lawfid  Mianre  of  the  ship  as  between  the  owners  and  the 
iBaster,  and  payment  by  the  mortgac^ees  to  obtain  its  re- 
lease—it  is  dear  that  the  mortgagees  have  aolaim  to  be 
repaid  that  som. 

In .  Sdmundi    ▼.    WalUngfard    lindley,    L  J„    in 

deBverbg  the  judgment  of  this  court,  said :— "  In  order 

to  bring  the  present  case  within  the  general  principle 

dlodad  to  above,  it  is  neceasary  that  the  goods  seised 

AaU  have  been  lawfuUy  seized;  and  it  was  contended 

befcm  OS  that  the  sons'  goods  were  in  this  case  wrong- 

foOy  seined,  and  that  the  defendant,  therefote,  was  not 

bomid  to  indemnify  them.     But  when  it  is  said  that  the 

goods  mnat  be  UirfuUy  eeised  all  that  is  meant  U  that, 

aa  between  the  owner  of  the  goods  and  the  person  seizing 

ttiem,  the  latter  shaU  have  been  entitled  to  take  them. 

It  Is  plain  that  the  principle  has  no  application,  except 

where  the  owner  of  the  goods  is  in  a  position  to  say  to 

she  debtor  that  the  seizure  ought  not  to  hsTC  taken 

place;  it  is  becanae  as  between  them  the  wrong  goods 

hare  been  seized  thst  any  question  arises."    There  we 

iiDd   tiie  principle  clearly  stated.     The  result  is  that 

where  there  is  a  seizure  rightful  in  law  the  person,  who 

pays  money  to  extricate  property  of  bis  own  from  that 

aeizoTe*   and  who  in    extricating   that    property  pays 

money   on  behalf  of  another  person,  can  recover  the 

money  so  paid  from  that  other  person.    That  principle 

appliea  to  and  covers  this  case,  and  the  plaintiffs,  there- 

lore,  are  entitied  to  recover. 


I«id  EsHXB,    M.B.— This  is    a   question    of    some 

genoial  importance.    The  action  is  a  common  law  action 

for    money  paid  on  behalf  of  the  defendants  upon  an 

implied  promise  by  the  defendants  to  repay  it.     Before 

the  Jodicatore  Act  I  do  not  think  that  this  sction 

could  have  been  tried  in  the  Admiralty  Court,  and  now 

it  is  tried  by  the  judge  of  the  Admiralty  Division  as  a 

eommon  law  action.    It  is  only  necessary  to  refer  to 

the  sdmiralty  law  for  the  purpose  of  ascertaining  the 

mastei^s  rights.  The  master  was  employed  by  the  owners 

«t  Uie  ship,  both  by  the  part  owner  who  had  mortgaged 

his  shares  and  by  the  other  owners.    They  were  not 

merely  co-owners  of  the  ship,  but  they  had  agreed  to 

employ  the  ship  as  a  money-eaming  machine,  and  were, 

therefore,  partners  in  the  adventure  in  respect  of  which 

th^  hsd  employed  the  master.      The  master  waa  not 

employsd  by  the  mortgagees.    The  maater  made  certain 

disbuBsments  for  the  benefit  of   the  ship    while    so 

enploysd.     The  rights    of    the   master    according   to 

admiralty  law  were  that  if  he  was  not  paid  he  could 

hiatitute  proceedings  in  the  Admiralty  Division  and  have 

tbe  ship  arrested,  and  the  effect  of  the  arreat  would  be 

that  tbe  ship  would  be  held  by  the  court  aa  aeourity  for 

the  master's  claim  if  he  made  it  out.    That  would  be  a 

pod  aeizuxe  against  all  the  world,  and,  tborefore,  good 

as  against  the  mortgagees,  though  they  did  n^t  owe  the 

toaster  anything. 

The  mortgagees,  however,  by  their  mortgage,  had  a 
Ifgbtto  immdiate  joint-poasesaion  of  the  ship  with  those 
owners  who  had  not  mortgaged  their  shares.  The 
admiralty  law  stepped  in,  and  prevented  them  from 
ezexdeing  that  right.  They  could  not  obtain  joint- 
possession  of  the  ship  without  an  order  of  the  Admiralty 
Court,  and  the  court  would  not  take  off  its  hands  unless 
the  daim  of  the  master  was  paid,  or  bail  put  in.  If  the 
dafaa  were  paid  or  bail  put  in,  the  ship  would  be 
released,  and  the  mortgagees  and  co-owners  would  be 
cntitlsd  to  take  joint-possession,  and  if  either  took 
possession  it  would  be  a  possession  taken  for  all.  The 
mortgsgeca  desired  to  have  possession  of  the  ship,  and 
they  had  good  bnsiness  reasons  for  such  desire.  They 
hsd  rights  which  the  law  prevented  them  from  exer-  I 
daing,  and  this  occurred  solely  through  the  default  of  I 


the  defendants  in  not  paying  the  master.  Under  these 
circonistances,  in  order  to  get  immediate  possession,  they 
paid  the  amoant|  and  that  brings  the  case  at  common 
law  within  this  rule  laid  down  in  Edmunda  v.  WaUing'- 
fcrd,  that  if,  by  reason  of  the  default  of  one  person, 
another  person's  goods  are  lawfully  seized  for  that 
person's  debt,  and  the  latter  pays  the  debt,  the  law 
implies  a  promise  by  the  one  whose  debt  is  paid  to 
reimburse  the  person  paying  it.  The  judgment,  there- 
fore, was  right,  and  must  be  affirmed. 

Fbt,  L.  J.— I  agree.  It  seems  to  me  that  this  case  is 
peculiar  to  this  extent,  that  the  pressure  on  the 
plaintifEs  arose  from  the  right  of  the  Admiralty  Court 
to  seise  the  entire  ship  and  detain  it  until  tbe  master's 
claim  was  psid.  It  was  said  that  there  was  no  compul- 
sion on  the  mortgagees,  as  their  shares  in  the  ship  could 
not  be  made  liable  to  satisfy  the  master's  claim.  That 
may  be  true,  but,  inasmuch  as  tbe  whole  property  was 
seized  under  the  admiralty  law,  and  might  have  been 
detained  until  the  questions  in  the  action  had  been 
settled,  an  implication  arises  in  law  of  an  implied  pro- 
mise on  the  part  of  the  defendants  to  repay  the 
plaintiffs  the  sum  paid  by  the  latter  to  protect  their 
property. 

Appeal  dUmisted. 

Solicitors  for  the  plaintiiEa,  F.  B,  Moe$t  for  ifoM, 
Lowe,  A  Oo,y  Hull. 

Solidtora  for  tbe  defendants,  Wynne,  Holmt^  db 
Wynne,  for  H*  Forehato  dt  Hawkine,  Liverpool. 


Vt^fy  Otoud  of  9u0tt(e. 


Chan 
Chicty, 


Div.l 


March  25. 


EoCLBSIASnGAL  CoiOIIBSQEOHBBS  tO  £!lH«.    (a.) 

Vendor  and  purehater — EocleeioBtical  Commiseionere-^ 
Site  of  pareonage  house-^Pou^er  to  rea^  eite  put' 
chaeed—Ohurch  Building  Acti  (58  Geo.  3,  c.  45,  i. 
51;  l<fe2  Ftcf.  c.  107,  a.  9). 

The  Eodeeiaetical  Commiseionere  have  power  under 
the  Church  Building  AcU  to  eeU  landi  which  have  been 
purc?uMied  by  them  for  the  site  of  a  pareonage  houee, 
and  which  have  iubiequenUy  become  uiuuitable  for  that 
purpoie. 

Vendor  and  purchaser  summons. 

This  was  a  question  as  to  whether  the  Ecclesiastical 
Commissioners  can  resell  land  purchased  by  them  for  a 
site  for  a  parsonage  house. 

By  a  deed  of  the  27th  of  February,  1884,  made  under 
the  Church  BuUdings  Acts,  and  particularly  under  19^ 
20  Vict.  c.  56,  a  piece  of  land  situate  in  the  parish  of 
St.  James,  Clerkenwell,  waa,  together  with  other 
hereditaments  since  sold,  conveyed  by  way  of  sale  bj 
E.  W.  Javena  to  the  Eodeaiastical  Commissioners  for 
England,  for  the  purposes  of  the  said  Acts  and  to  bo 
devoted  to  ecclesiastical  purposes  for  ever  as  and  for  the 
site  of  a  parsonage,  or  house  of  residence  with  garden 
and  glebe  thereto,  for  the  incumbent  for  the  time  being 
of  the  said  parish  of  St.  James  according  to  the  meaning 
of  the  said  Acts. 

No  parsonage  house  was  ever  built  on  the  site  so 
purchased,  the  land  baring  become  unsuitable  for  the 
purpoee. 

Tbe  commissioners  took  steps  to  sell  the  land,  and 

(a.)  Reported  by  W.  H.  Qoabbbll,  1^.,  Bairister-at- 
Law. 
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iOT  thia  pafpose  on  the  Sted  of  July,  1889,  entered 
into  a  eontraot  with  Edwin  King  to  sell  the  same  to  him. 
King  raised  the  objeotion  that  the  oommiaaionere  had 
no  power  to  sell,  partioularl7  under  68  Oeo.  3,  c.  45,  a. 
51,  and  1  a;  2  Yiot.  o.  107,  e.  9. 

Blahiiley  (F.  H.  Jeune,  Q.C.,  with  him),  for  the 
oommiMiooers.-— The  oommiasionen  have  power  to 
resell  the  land  parohaaed  by  them  for  the  aite  of  a 
paraonage.  It  la  admitted  they  haTe  power  to  reaell 
land  aoqaired  for  the  aite  of  a  ohurch.  The  power  to 
aoqnire  land  for  ohnroh  aitea  is  given  by  58  G^ao.  3,  o. 
45,  aa.  85,  36,  and  the  power  to  reaell  landa  not  need  for 
the  purpoaea  of  the  Aota  ia  oontained  in  veotion  51. 
There  ia  a  diatinotion  between  landa  pnrohaaed  and 
landa  aoqaired  by  gift,  bat  that  does  not  ariae  in  the 
present  oaae,  for  the  land  waa  parohaaed  by  the  eom- 
miaaionera.  All  the  powera  oreated  by  58  Geo.  3,  o.  45, 
are  ineorporated  by  1  4;  2  Yiot.  o.  107,  a.  9,  and  are 
extended  by  that  enaotment  ao  as  to  apply  to  lands 
taken  by  parohase  for  the  aite  6f  a  paraonage  hoaae. 

A.  B,  BtidaUt  for  King.— Thia  is  a  caae  of  purchaae, 
not  of  gift»  ao  aeotion  33  of  58  Geo.  3,  c.  45,  doea  not 
apply.  The  reoital  at  the  beginning  of  aeotion  51 
xestricta  the  power  of  reaale  to  lands  aoqaired  for  aitea 
of  ohnrchea  or  ohapela,  and  the  oommiaaionera  only  ob- 
tain power  by  1  &  2  Yict.  e.  107,  a.  9,  to  aoqnire  land 
for  aitee  for  hoaaea  by  aale  or  exchange.  The  power, 
created  by  aeotion  51  of  the  flrat  Aot  ia  not  incorporated, 
and  aeotion  9  of  the  second  Act  gives  no  apectal  power 
to  reaell.  No  farther  incorporation  of  58  Geo.  3,  c.  45, 
with  lib  2  Yict.  c.  107  ia  oaased  by  8  &  9  Yict.  o.  70, 
B.  25.    King  is  a  willing  porohaser. 

Blake$ley  replied. 

Ckittt,  J. — ^Tbe  qaeation  ia  whether,  upon  the  trne 
oonatrnction  of  the  Ohnrch  Bailding  Aota,  the  Eooleai- 
aatioal  Oommlaaioners  have  power  to  sell  a  piece  of  land 
which  they  aoqoired  by  purchase  for  the  site  of  a  par- 
sonage, bat  which  site  they  now  find  is  not  required  for 
the  porpoae  for  which  they  bought  it.  Their  power  to 
acquire  arose  under  aeotion  9  of  1  &  2  Yict.  o.  107.  By 
that  aeotion  it  ia  ecacted  that  all  powers  and  authorities 
given  by  58  Gteo.  3,  c.  45,  "for  enabling  the  bodies 
politic  and  persona  therein  mentioned  to  convey,  and 
the  commiaaioners  to  take,  land  for  the  aitea  of  churchea 
and  chapela,  ahaSl  extend  to  the  tranafer,  by  aale  or 
exchange  only,  of  land  for  a  aite  for  a  houae  of  reai- 
dence  of  any  incumbent  provided  the  aame  do  not  exceed 
five  aorea."  That  in  terma,  therefore,  relatea  only,  so 
far  aa  the  commiaaioners  are  concerned,  to  their  taking 
the  land,  and  the  only  mode  in  which  they  can  take 
the  land  under  this  section  is  by  sale  or  exchange.  In 
terms,  in  1  ft  2  Yiot.  c  107  there  ia  no  power  of  aale 
conferred  on  the  commlasioneni,  and  the  queation  ia 
whether  the  land  thua  acquired  under  aeotion  9  doea 
not  become,  by  virtue  of  the  Joint  operation  of  the  two 
atatutea  taken  together,  anb]eot  to  aeotion  51  of  58 
Geo.  3,  o.  45,  which  doea  empower  the  oommiaaionera  to 
sell  the  land  not  wanted.  Now  the  Aot  of  Geo.  3 
oontaina«  in  aeotion  33,  proviaiona  under  which  the 
commiaaioners  may  take,  by  way  of  gift,  the  sites  for 
churches,  and  also  sites  for  the  residences  of  the 
•piritnal  persons  serving  the  churches.  That  Act  con- 
tains also  a  power  for  the  oommiaaionera  to  buy  aitea  for 
ohurohes,  but  no  power  for  them  to  buy  aitea  for  paraon- 
agea.  Section  51  no  doubt  only  extended  at  the  time 
when  thia  atatute  became  law  to  the  aitea  pnrohaaed  for 
diurohea,  for  the  commissioners  had  then  no  power  to 
buy  land  for  sites  for  houses.  The  recital  in  section  51 
shows  the  motive  of  the  enactment  which  follows,  but 
that  enaotment  la  in  wider  terms  than  the  reoital,  and  is 
not.  according  to  the  rule,  to  be  cnt  down  by  the 
recital ;  and  the  wdrds  are :  ''It  shall  be  lawful  for  the 
commissioners  to  grant  and  convey  by  way  of  absolute 


sale  for  a  consideration  in  money »**  not  the  laadi  pw^ 
chased  for  the  site  of  a  church,  but  "  such  lands,  tene- 
ments, or  hereditaments,  or  any  auch  part  oc  puts 
thereof  aa  shall  not  be  wanted  for  the  purpoeai  of  tUa 
Act"  So  that  ft  is  in  form  a  general  enaotaMot 
enabling  the  oommlssioneni  to  sell  lands  not  wsatad  for 
the  purpoaeof  thai:  Act. 

I  think  it  Is  reasonably  clear  that  the  land  scqniied 
under  1  ft  2  Yict.  c.  107,  s.  9,  which  is  not  wanted  for 
the  purposes  for  which  that  land  was  originally  seqoind 
falls  within  the  power  of  sale  oreated  by  58  Oeoi  3,  e. 
45,  s.  51.  It  cannot  be  supposed  that  the  Legiiiaiaie 
could  have  left  matters  In  auch  an  extraordinsTy  posi- 
tion, I  mean  that  if  the  commitalonera  bay  a  tlta  tor  a 
church  which  la  not  wanted,  they  can  aell  it,  bat  if  fhejr 
buy  a  aite  for  a  paraonage  houae  whioh  ia  not  wanted, 
they  muat  keep  it  in  their  handa  for  ever.  No  one  oaa 
auggeat  a  reaaon  why  the  law  ahonld  have  Intantioaally 
been  ao  framed.  Thia  ia  the  general  reaaon  why  I  give 
thia  interpretation  to  the  atatute,  and  there  ia  alio  a 
partloular  reaaon  which  la  of  weight,  that  ia  the  peeoUar 
form  of  aeotion  9.  That  ia  an  extenaion  of  aome  of  tlie 
powers— namely,  tho  powers  of  purchase— and  it  aeesu 
to  bring  property  bought  by  means  of  that  eztesded 
original  power  into  the  same  category  as  other  Isadi  of 
a  similar  olaes,  which  have  been  bought  under  tha 
original  power,  ao  I  hold  that  the  oommiaaionsii  can 
make  a  good  title. 

I  will  aay  nothing  on  8  ft  9  YIef .  c.  70,  a.  tS,  on 
account  of  the  oomplioated  condition  of  that  enaotsMOt, 
except  that  it  aeema  to  contain  nothing  contrary  to  sy 
judgment. 

Solicitors,  WhiU,  BamU,  A  Co.;  PoUtr,  Bvnifofi. 
A  Kilvinffton. 


Chan.  Div. 
North, 


W7^ 


7-33: 


'Syi^ 


Div.  I 
,J.   ( 


Feb.S8. 


ZvooLTO  P.  Tomre.  (a.) 


PraeHee'^ Setting  aMe  wrii  for  arre^uZarOy— Jfi»* 
dMoripUon  of  <2s/afuianf— Jffnfry  0/  wmdiHanai  «^ 
pearance — BvU$  0/  Buprmne  Oomri^  1883,  erd.  IS, 
r.  30. 

Th»  writ  in  an  tuHan  deicHhed  the  dB/endaaA  at 
*'J.  L.  Young^  carrying  on  btuineM  a$  the  Eiitm 
Mineograph  Oo.^  at  Ao.  60,  LwigaU-hiU.*'  A 
de/endantf  who  uhu  not  in  fact  oarrying  on  the  huieM, 
entered  an  appearance  ae  **  J.  L,  Toung^  $ued  at/.^ 
Toungt  carrying  on  hueinoBe  ae  tJie  Edieon  Mitmgrefh 
Co.,  at  No,  60,  Ludgate-hiU,  hut  who  dmiee  thtdUii 
carrying  on  hueinee»  a$  thB  Edieon  Mineograph  Co,  d 
No.  60,  Ludgate'hiU  aforaaid  or  ehewhereJ* 

Held,  on  motion  by  the  defendant  to  eet  aeide  the  wHt 
and  euhtequent  proceedings  on  the  ground  of  ifreguUif&^ 
that  there  wae  no  irregularity  in  the  vnrit,  and  thti  (ht 
mietahe  had  been  $H  right  by  the  farm  in  wUeh  aa 
appearanoe  had  been  entered  by  the  defendant;  fuedfke 
motion  wae  refueed. 

Motion. 

The  action  was  brought  by  Messrs.  Zoocato  k  WoUt 
who  were  the  owners  of  certain  letters  pateat,  to 
reatrain  an  alleged  infringement  of  their  pataaL  The 
writ,  which  waa  iaaued  oa  the  6th  of  February,  IBM, 
deacrlbed  the  defendant  aa  "  J.  L.  Young,  canying  oa 
bueineas  as  the  Edison  Mineograph  Oo."  in  tha  titia, 
which  deacriptlon  waa  repeated  In  the  body  of  the  wiiti 
with  the  addition  of  the  worda  <'at  No.  60,  Ladgata- 
hlU,  In  the  CHty  of  London,"  and  claimed  an  iajMa; 
tion,  damagea,  and  an  account.  The  writ  waa  ■'^J* 
on  the  defendant  at  No.  60,  Ladgate-hill  on  the  10* 

(a.)  Beported  by  J.  Tru8Trak,  Baq.,  Barrister-al>Uv- 
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of  JfehruMijt  together  with  a  notloe  of  motloii  for  an 
hJonetioB. 

On  the  ISth  of  Febraavy  a  letter  wae  reoelfed  from 
the  defendanf  6  solieltor  etating  that  he  had  been 
fautnieted  by  the  defendant,  and  would  enter  an  appear- 
nee  in  due  oouree,  and  on  the  15th  of  Febmazy  the 
defendeatfe  aoHeltor  gave  notioe  to  the  plaintUb  and 
their  eolfdtozs  that  he  had  that  day  entered  an  appear- 
flnee  "  for  tbe  defendant,  J.  L.  Toang,  ened  ae  J.  L. 
Tooogi  oerrying  on  bnelneae  aa  the  Edlaon  Hineograph 
Oob,  of  No.  60,  Lodgate-hUl,  in  the  Oity  of  London,  but 
wlw  deaieB  that  he  ii  oaiying  on  boelneas  ae  the  Edieon 
IDneograph  Oo«  at  No.  60,  Lndgate-hill  aforeeald  or 
ebewhcie.*' 

TliJe  wae  a  motion  by  the  defendant,  J.  L.  Tonng, 
notice  of  which  was  given  on  the  18th  of  Febmary,  ailring 
'*fliat  the  writ  of  anrnmoni  in  this  action,  and  all  eul^- 
eei|oent  prooeedings  therein,  and  the  eerfioe  of  enoh 
writ  npon  the  defendant,  may  be  let  aeide,  on  the 
groond  that  the  eaid  writ  of  enmmone  deeoribee,  and 
«tt  iaened  againet,  the  eaid  defendant  as  oarrying  on 
horineae  as  the  Edison  Hineograph  Oo.  at  No.  60, 
LDdgste-hni,  in  the  Oity  of  London,  whereas  the 
defendant,  Jonathan  Lewis  Tonng,  does  not  carry  on 
boiineee,  and  nsTer  hae  oarried  on  bosiness,  and  has  no 
fnterest  in  the  business  oarried  on  as  the  Edison  liineo- 
giaph  Oo.  at  No.  60,  Lndgate-hiU  aforesaid  or  else- 
whoe,  and  on  the  ground  that  No.  60,  Ludgate*hill 
ifoneaid  is  not  the  usual  or  proper  address  of  the  said 
defendant." 

It  appeared  from  the  evidence  that  the  plaintUEe, 
btfing  reason  to  suppose  that  articles  which  they 
Kgarded  ae  an  infringement  of  their  patent  were  being 
aold  at  the  office  of  the  Edieon  Mineograph  Oo.  at  No. 
M,  Lndgate-hiU,  sent  an  agent  and  purchased  one, 
wUch  was  edd  to  him  by  the  defendant,  who,  the  agent 
depoeed,  bad  been  pointed  out  to  him  ae  the  manager  of 
the  bneinees  ;  and  the  plaintifft,  when  they  issued  their 
mil,  belieTed  that  the  business  of  the  Edieon  Mioeo- 
grtph  Go.  was,  in  fact,  carried  on  by  the  defendant 
•kme.  The  defendant,  howeTer,in  an  affldafit,  stated  to 
the  effect  that  the  bnemees  belonged  to  hie  brotheri  and 
ttet  he  himself  had  no  intereet  in  it,  though  he  had 
leat  Bioney  to  his  brother  for  the  purposee  of  the  buei- 

BnmwtU  DawU^  for  the  motion. — ^The  defendant  is 
entitted  to  haye  the  writ  and  subsequent  proceedings  in 
tte  action  set  aeide  on  the  ground  of  irregularity : 
Boleaof  Court,  1883,  ord.  12,  r.  30. 

He  also  referred  to  rules  15  and  16  of  order  18 ;  Th^ 
W.  A.  liehoUen,  36  W.  B.  559,  13  P.  B.  8. 

WiUii  Bund^  for  the  plaintiiI».~The  proceedings 
onght  not  to  be  set  aside,  as,  if  there  was  any  irregu- 
Isdtjr  in  the  writ,  it  has  been  set  right  by  the  notice  of 
eppeaiaaoe  of  the  defendant. 

He  referred  to  ord.  70,  rr.  1,  2 ;  Tht  Hekniha,  30 
W.B.615,7P.D.57. 

KoBiH,  J.-~I  do  not  think  there  is  any  irregularity 
la  the  writ.  The  effect  of  the  OTidenee  ie  that  the 
defendant  ie  not  carrying  on  businees  as  the  Edison 
Uineogiaph  Co.,  but  it  is  not  denied  that  he  did  what  he 
ia  alleged  to  have  done.  It  ie  the  same  thing  as  if  a 
defendant  named  John  had  been  sued  ae  Jemes,  in  which 
ttee  the  mistake  could  be  easily  corrected  in  all  eubee- 
Qoent  proceedings,  as  the  mistake  has  been  corrected  in 
^  preeent  esse.  In  this  case  matters  haye  already 
^  act  right  by  the  form  in  which  the  appearance  has 
iMea  entered  by  the  defendant.  If  the  amended  title 
^  ued  in  the  subeeqnent  proceedinge,  they  will  be 
PofeeUy  regular,  and  the  defendant  will  be  in  no  way 
pRjodiced.  I  muet  refuse  the  motion,  the  costs  to  be 
coati  h  the  action. 

ifotica  re/tised. 

Solidtois,  Carruihwa;  Paddiion^  San,  A  FidlHove. 


Bee  17, 18,  21 


Ohan.  DiT.  I 
North|J.  ( 

Jn  re  ^Taxxoxtal  ThsBMAJsrExn  Uutual  BiNiiiTf 
BuiiJ>iirG  SocnsiT.  (a.) 

BuMing  aoeidy^Trtut  /undt^TrmteeB'^DirechrB-^ 
Trtui  invesemenf  Afi^  1889  (52  A  53  Vid.  c  32). 

The  funds  o/ahuUding  $oeidy  which  are  inveeted  in 
the  name  of  Ae  eoeieiy,  or  in  the  names  of  trustees  w?iO 
hawe  no  power  of  investment,  but  are  trustees  for  the 
society  acting  under  the  direction  of  the  hoard  of  direetore, 
aire  not  within  the  Trust  Investment  Act,  1889. 

Petition. 

This  wae  a  petition  by  the  directors  and  trustees  of 
the  National  Permanent  Mutual  Benefit  Building 
Society,  for  the  purpose  of  determining  whether  the 
funde  of  the  eociety  inyeeted  in  the  names  of  trustees 
under  the  direction  of  the  board  of  directors,  were  trust 
funds  within  the  Trust  Inyestment  Act,  1889. 

l%e  National  Permanent  Mutual  Benefit  Building 
Society  was  eetabliahed  in  1849,  and  regietered  under 
the  BnOding  Societies  Act,  1836  (6  &  7  WUl.  4,  c.  32). 
The  certified  rule  of  the  society  ae  to  iuTestmente  pro- 
vided, that  all  money  not  employed  in  advancing  the 
shares  of  members  should  "  be  laid  out  in ,  such 
iuTcstments,  or  ad?aneed  upon  euoh  legal  or  equitable 
securiries  as  the  law  permits  in  the  names  of  the 
trustees,  but  under  the  direction  of  the  board." 

In  1880,  the  society  was  incorporated  under  the 
Building  Societies  Act,  1874,  which  repeals  the  Act  of 
1836,  and  enacts,  by  section  25,  that  **  any  sode^ 
under  this  Act  may,  from  time  to  time  ae  the  rules 
permit,  inveet  any  portion  of  the  funds  of  the  socie^, 
not  immediately  required  for  its  purposes,  upon  real  or 
leasehold  securities,  or  in  the  public  funds,  or  in  or 
upon  any  Parliamentary  stocks  or  securitiee,  or  in  or 
upon  any  stock  or  securities,  payment  of  the  Interest 
on  which  ie  guaranteed  by  authority  of  Parliament,  or 
in  the  oaee  of  terminating  societies,  with  other  soeietiea 
under  this  Act ;  and  for  the  purpose  cf  investments  in 
the  public  funds,  or  upon  security  of  copyhold  or 
customary  estate,  the  society,  or  the  board  of  directors 
or  committee  of  management  thereof,  may  from  time  to 
time  appoint  and  remove  trustees  ; "  and  also,  by  section 
27  (as  amended  by  section  3  of  40  &  41  Yiot.  c  63), 
enacts  that  "all  rights  of  action  and  other  rights,  and 
all  estatee  and  interests  in  real  and  personal  estate 
whatsoever,  belonging  to  or  held  in  trust  for  any  society 
certified  under  the  eaid  repealed  Act,  shall,  on  the 
incorporation  of  the  society  under  thie  Act,  veet  in  the 
society  without  any  conveyance  or  assignment  whatso- 
ever, save  and  except  in  the  case  of  stocks  and  securitiee 
in  the  public  funds  of  Great  Britain  and  Ireland,  and 
estates  in  copyhold  or  customary  hereditaments,  the 
title  to  which  cannot  be  transferred  without  admit- 
tance." 

The  society  possessed  funds  invested  in  the  name  of 
the  corporation,  and  aleo  sums  invested  in  Consols  in  the 
namee  of  trustees ;  and  the  petition  waa  preaented  to 
obtain  a  decision  of  the  queetlon  whether  the  Oonsols 
could  be  sold  out,  and  the  proceeds  invested  in  some  of 
the  securities  mentioned  in  section  3  of  the  Trust 
Investment  Act,  1889. 

The  Truet  Inveetment  Act,  1889,  s.  3,  enacts  that  i 
'*It  shsll  be  lawful  for  a  trustee,  unless  expressly  for- 
bidden by  the  inetrument  (if  any)  creating  the  trust,  to 
invest  any  trust  funds  in  his  hands  in  the  manner 


following,  that  is  to  say, 


and  aleo  from  time 


to  time  to  vary  any  such  investment,"  and  that  section 
enumerates  fifteen  classes  of  securities.  Section  5 
enacts,  **  Every  power  conferred  by  thie  Act  shall  ba 

\  (o.)  Beported  by  J.  Tnusnum,  Esq.,  Barrister-at-Law. 
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exeroited  nooording  to  the  diBcntioa  of  the  tnu tee,  bat 
rabjeet  to  anj  oonient  required  bj  the  inetrament  (i( 
anj)  creating  the  troet,  with  respect  to  the  inTestmeat 
of  the  trust  funds."  And  by  section  6  the  Act  is  made 
to  apply  to  trusts  created  before,  as  well  as  to  trusts 
created  af  ter,  the  passing  of  the  Act 

Bwinfm  Eady,  for  the  petition. — ^The  funds  of  the 
building  sodetj  which  are  not  in  use  in  advancing 
members,  and  are  inyested  in  the  name  of  trustees,  are 
trust  funds  within  the  Trust  Investment  Aot,  1889. 
The  trustees  in  whose  names  the  Oonsols  stand,  and  who 
•  ore  not  **  expressly  forbidden  by  the  instrument  creating 
the  trust,"  come  within  seotion  3  of  that  Act.  Then  the 
directors  of  the  building  sodetj  are  truBtees  within  the 
meaning  of  that  Aot.  They  hare  the  control  of  the 
iunds  of  the  building  society  not  employed  in  advancing 
members,  which  are  trust  funds :  Bardy  y.  Metropolitan 
Land  and  Finance  Co.,  20  W.  B.  425,  L.  B.  7  Oh. 
427. 

North,  J.,  stated  the  facts,  and  proceeded :— The 
question  is  whether  the  Oonsols  belonging  to  the  build- 
ing society  standing  in  the  names  of  trustees  can  be 
sold  by  them  and  inyested  in  other  securities  within  the 
Trust  Investment  Act,  1889.  In  my  opinion  they  can- 
not. In  the  first  place  I  think  that  the  powers  of 
investmeni:  contained  in  the  Act  are  larger  powers  given 
to  trustees  who  have  already  power  to  invest,  and  merely 
«pply  to  trostees  who  hold  funds  for  the  purpose  of  in- 
Testment.  In  respect  of  building  societies  under  the 
Building  Societies  Acts  this  general  enactment  relating 
to  trustees,  which  does  not  refer  to  building  societies, 
cannot  be  intended  to  alter  the  powers  of  such 
societies,  which  are  regulated  by  the  25th  section 
of  the  Building  Societies  Act,  1874.  In  order  to 
give  to  such  societies  Isrger  powers  then  are  oon- 
tained  in  that  section,  I  think  there  shonld  be  in 
the  Trust  Investment  Act,  1889,  either  an  express 
direction,  or  something  that  shows  by  necessary  im|dica- 
tlon  an  intention  so  to  enlarge  the  powets.  But  I  do 
not  think  that  is  the  only  answer.  Even  supposing  the 
25th  section  of  the  BuUdIng  Societies  Act  would  be 
afteoted  by  a  general  investment  Act,  does  the  Trust  In- 
▼estment  Aot,  1889,  apply  to  such  a  oaseP  In  my 
opinion  it  does  not.  I  do  not  think  the  funds  of  a 
building  society  are  trnst  funds.  The  property  of  a 
building  society  belongs  to  the  society  or  its  members, 
and  its  members  do  not  hold  the  property  on  any  trust. 
The  property  of  such  a  society  is  quite  different  from 
that  of  a  charitable  institution.  In  my  opinion  the 
funds  of  the  society  are  not  trust  funds  at  all  in  the 
sense  used  in  the  Trust  Investment  Act,  1889.  And, 
further,  it  is  to  be  noticed  that  it  is  not  the  object  of  a 
building  society  to  invest 

Then  it  is  suggested  that  the  trustees  in  whose  names 
the  Oonsols  stand  are  trustees  for  investment,  so  as  to 
bring  the  funds  standing  in  their  names  under  the 
operation  of  the  Trust  Investment  Aot,  1889.  It  will 
be  recollected  that  the  rule  of  the  society  relating  to 
inyestments  provided  that  funds  should  be  invested  in 
the  names  of  trustees,  but  only  under  the  direction  of 
the  board  of  directors.  This  is  a  rule  whioh  has  not 
been  altered,  and  Is  still  subsisting  so  far  as  these 
investments  are  concerned.  I  do  not  think,  therefore, 
these  trustees  are  trustees  holding  funds  in  their  hands 
which  they  can  invest,  or  that  this  Act  applies  to 
trustees  who  do  not  hold  funds  in  their  hands  upon 
trust  to  invest  In  my  opinion  the  Act  extends  the 
powers  in  respect  of  the  kind  of  securities  upon  which 
trustees  who  already  have  limited  power  to  invest  may  in- 
Test,  but  it  does  not  give  power  to  invest  to  trustees  who 
haye  not  power  to  invest  independently  of  the  Act.  It 
seems  to  me  that  the  trustees  of  the  society  are  not 
trustees  under  the  Act  If  there  were  a  person  absolutely 
entitled  to  a  fund  in  the  hands  of  a  bare  trustee  for 


him,  and  suoh  parson  did  not  wish  to  take  the  faads 
into  his  own  hands,  and  did  not  wish  to  have  ths  iaveit- 
ment  of  the  fund  changed,  it  could  not  be  eontsDdsd 
that  the  bare  trustee  could  have  power  given  him  hj 
this  Act  of  Taxying  such  Inveatment 

Then  it  is  said  that  the  directors  of  the  soeisti 
are  trustees  having  tmst  funds  in  their  hands  wilUa 
the  meaning  of  the  Aot  In  my  opinion  th^  an  not 
In  point  of  fact  they  have  not  any  trust  funds  hi  thdr 
names,  and  are  not  trustees  for  inveatmenti  but  sis  ths 
agents  of  the  society  for  the  pnrpoee  of  carryfaif  on  ib 
business.  It  is  said  that  they  are  In  a  fldndarj  poritton ; 
and  no  doubt  if  property  of  the  society  come  ts  tiisir 
hands,  is  misappropriated,  they  will  be  liable  for  it  Bst 
so  Is  any  other  agent  It  seeoM  to  me,  theiefois,  tkit 
the  directors  are  not  trustees  having  trust  fonds  ia 
their  hands  to  invest  within  the  meaning  of  ths  Act 

I  come  to  the  conclusion  that  the  Aot  does  not  spplj 
to  a  building  society  whose  funds  are  Investsd  hi  tiuir 
own  name,  or  In  the  name  of  trustees  who  have  do  poww 
of  investing.  That  view  is  oonflrmed  by  the  5th  seclka 
of  the  Trnst  Inyestment  Aot,  whioh  ptovides  ^'Thst 
every  power  conferred  by  this  Act  shall  be  esarased 
according  to  the  discretion  of  the  trustee,  but  scbjsot  ts 
any  consent  required  by  the  instrument,  if  snj, 
creating  the  tmst"  From  that  it  appean  tbst  ths  Act 
is  intended  to  apply  to  trustees  who  have  a  disgntioasi 
to  investment  independently  of  the  Act 

Solicitors,  B.AA.B  uudL 


Ohan.  DIv.  J  jj^.j^. 

Eekewiob,  J.  S 

In  re  Oliveb  &  Scott's  Asbixraxiov.  (c) 

Pradice'-ArhUraiion  —  Juriedidton  —  AnpUcaUoi^  <» 
extend  time  for  eetting  aeide  awtMrd-^Eacpiralm  ef 
lime— 9  <fr  10  WiU.  3,  c.  15,  a.  S— /iMiioafore  M 
1873,  «.  M'-JudicaUre  Ad,  1875,  s.  17-OnL64| 
rr.  7,  14. 

The  court  has  juriididion,  under  ord.  64,  r.  7,  <» 
eoBtend  the  time  for  applying  to  ad  aeide  an  awards  S0(- 
wUhdanding  thai  the  time  limited  for  the  pwp(m  If 
9dfel0  WiU.^,c.  16,1.  2,  OS  modified  hyord.U,r.U, 
hoe  expired* 

Motion. 

This  was  a  motion  to  set  aside  an  award  undff  ths 
following  clroumstanoes.  By  deed  dated  the  lit  d 
February,  1886,  B.  Oliver  and  T.  B.  Scott  bsesas 
partners  for  fourteen  years  from  the  28th  of  Jsaosiy, 
1884.  By  this  deed  it  was  provided  that  on  the  desfli 
of  either  partner  the  surviving  partner  should  be  satillsi 
to  purchase  the  business,  by  agreement  between  him  sad 
the  executors  of  the  late  partner,  on  a  valostioa  to  hs 
asoertained  by  arbitration.  B.  Oliver  died  the  4th  o( 
June,  1888,  having  appointed  A.  Oliver  and  J.  a  OoUoa 
his  executors.     By  agreement  dated  the  24th  of  Js^ 

1888,  and  made  between  A.  Oliver  and  J.  B.  Coltaaaf 
the  one  part  and  T.  B.  Soott  of  the  other  part,T.B. 
Oakshott  and  0.  a  Beecrof  t  were  appointed  arbitnto^ 
to  ascertain  the  value  of  the  capital  and  eiaeii  sad 
goodwill  of  the  partnership  as  proyided  by  thepsftatf- 
ship  deed,  and  it  was  agreed  that  the  sabnMoA J[^ 
arbitration  and  any  award  thereunder  might  st  tiM 
instance  of  either  party  be  made  a  rule  or  order  of  sef 
division  of  the  High  Oonrt  of  Justice. 

On  the  11th  of  August,  1888,  the  arbitmtois  mde 
and  published  their  award,  and  on  the  24th  of  Octobs^ 

1889,  it  was  ordered  that  the  agreement  of  ths  24ihof 

(a.)  Beported  by  0.  Hxbbirt  Bbowkp  Esq.,  Bsnistfli^ 
Law. 
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JvSjf  1888y  a&d  the  awaTd  thereunder  be  made  an  order 
of  the  Ohanoery  BiTidon  of  the  High  Oonrt  of  Jnatiee. 

On  the  Snd  of  November,  1889,  A.  OliTor  and  J.  B. 
OoHm  as  exeontors  of  B.  Oliver  eenred  T.  B.  Soott  with 
a  notioe  of  motion  asking  that,  notwithetanding  that  the 
time  limited  had  expired,  the/  might  be  at  liberty  to 
mofe  to  set  aside  the  awurd  of  the  llih  of  Aogost,  1888, 
OB  the  ground  o(  fraud  on  the  part  of  T.  B.  Soott. 

IForm^fi^ftm,  Q.C7.,  and  AUburyt  for  the  motion. 

Bmn  CoUim,  Q.O.,  and  Boby,  for  T.  B.  Soott,  raised 
the  preliminary  objeotion  that  the  oonrt  had  no  juris- 
difltion  to  extend  the  time. 

IFormtn^ioft,  Q.C.— Ord.  64,  r.  7,  empowers  the  court 
to  enlarge  or  abridge  the  time  appointed  by  the  rules 
for  doing  any  act.  Bule  14  of  the  same  order  directs 
that  an  application  to  set  aside  an  award  may  be  made 
at  any  time  before  the  last  day  of  the  sittings  next  after 
sodi  award  has  been  made  and  published  to  the  parties. 
By  9  ft  10  Will.  3,  o.  15,  s.  S,  it  is  provided  that  an 
appUeation  to  set  aside  an  award  must  be  made  in  the 
"  term  '*  next  after  the  award  has  been  published  ;  but 
by  the  Judicature  Act,  1873,  s.  S6,  terms  were 
aboliahed  except  as  a  measare  for  determining  the  time 
within  which  anything  had  to  be  done  until  "  provision 
is  otherwise  made  by  lawful  authority."  The  Jadica- 
ture  Act,  1875,  section  17,  empowered  the  judges  to 
make  rales  relating  to  the  *'  practice  and  procedure  "  of 
the  ooiirt.  Tliis  la  a  matter  relating  to  the  practice  and 
pKocednre  of  the  court,  and  the  rules  are  made  by  law- 
ful authority.  This  motion  is  on  the  ground  of  frand  : 
Bogen  t.  Hadley.  11  W.  B.  1074. 

He  referred  to  Bussell  on  Awards,  6th  ed.,  p.  664  ei, 
M}.,  and  the  easea  there  cited. 

^eitffi  Collins^  Q.C— This  is  not  an  arbitration  in 
an  action  or  under  the  Ck>mmon  Law  Procedure  Act, 
but  under  a  statute  which  limits  a  certain  time  to 
BSjpplj  to  set  aside  the  award ;  and  unless  that  statute 
has  been  repealed  by  another  statute,  the  court 
emmot  hear  an  application  after  the  expiration  of  that 
time.  The  Judicature  Acts  and  Bales  have  substituted 
"sittings"  for  "terms";  but  otherwise  the  matter 
stands  as  it  was  before  the  Judicature  Acts  and  Boles, 
whose  operation  was  to  modify  the  practice  and  pro- 
oaduze  of  the  courts,  not  to  repeal  a  speciflo  enactment 
like  that  in  question.  The  inherent  power  in  the  courts 
of  enlarging  time  on  application  after  the  time  limited 
has  never  been  extended  to  a  case  like  the  present :  In  ' 
re  North  BrUUh  Bailway  Co.  and  Trowadale,  L.  B.  1 
a  p.  401.  14  W.  B.  C.  L.  Dig.  3 ;  Moore  v.  Darley,  1 
G.  B.  445;  In  re  Corporcttion  of  Hudderefidd  and 
Jaconib,  22  W.  B.  255,  L.  B.  17  Eq.  476 ;  Auriol  v. 
SsttUh,  T.  &  B.,  p.  126 ;  Dawion  v.  Sadler,  1  Sim.  k 
k  a  537  ;  Heming  v.  SuHnnerton,  S  Ph.  79. 

Keotwigb,  J. — ^I  have  no  doubt  about  this  point.  I 
shall  certainly  not  hold  that  this  Act  of  Parliament 
limiting  the  time  could  be  altered  otherwise  than  by  the 
authority  which  made  the  enactment  — namely,  the 
Legislature  itself.  The  Act  of  WHl.  3  says  that  any 
motion  to  set  aside  an  award  must  be  made  in  the  term 
next  after  the  award  has  been  msde  and  published  to 
tiie  parties,  and  that  applies  to  this  award  which  was 
nnde  under  that  Act.  IJnless  I  can  find  that  that  has 
been  altered  by  Act  of  Parliament,  I  should  have  no 
hesStatioB  in  saying  on  this  part  of  the  case  that  the 
eomt  has  no  jnzisdietion  to  set  aside  the  award,  as  the 
term  next  after  the  publication  of  the  award  has 
ezpirsd.  But  since  that  Act  was  passed  terms  have 
ceased  to  be  operative  for  many*  purposes,  indeed,  they 
are  now  observed  only  for  certain  purposes  outside  the 
oourta  of  Justice.  They  have  been  abolished,  being 
now  fused  in  the  **  sittings."  We  in  the  Oourt  of 
Chaaoery  were  familiar  with  both.    We  sometimes  had 


sittings  befo re  term  and  sometimes  sittings  after  term,, 
and  the  year  w  as  made  up  quite  as  much  of  sittings  out^ 
of  term  as  of  sittings  in  term.  They  were  known  as 
**  sittings,"  but  that,  of  course,  did  not  alter  the  Act. 
When  &e  Judicature  Act  came  in,  this  anomaly  of  cer- 
tain  business  being  done  in  term  time,  the  term  having 
ceased  to  have  the  importance  which  it  had  before,  was 
noticed  and  provided  for,  and  by  the  26th  section  of  the 
Judicature  Act,  1873,  terms  were  abolished,  but  they 
were  to  continue  to  be  regarded  as  a  measure  of  time 
**  unless  and  until  provision  is  otherwise  made  by  any  * 
lawful  authority."  Now  before  proceeding  to  discuss 
what  authority  was  necessary,  I  wish  to  refer  to  the  case 
of  In  re  Govemore  of  the  College  of  ChrUt,  Brecknock  v. 
Martin,  25  W.  B.  637, 3  Q.  B.  D.  16.  There  the  application 
was  made  out  of  time  according  to  the  provisions  of  the  - 
Act  of  WilL  3,  no  alteration  having  been  made  by  any 
lawful  authority,  and  the  Oourt  of  Appeal  held  that, 
there  liaving  been  no  provision  made  by  lawful  autho- 
rity, they  were  bound  by  the  Act  of  Will.  3,  and< 
that,  hard  as  it  might  be,  nothing  oould  be  done. 
Oookbum,  O.J.,  said  :— **  This  may  lead  to  consider- 
able conflict  between  the  two  nsodes  of  reokoninft 
'  terms '  and  *  sittings,'  and  I  hope  something  may  be 
done  to  prevent  hardship  to  suitors."  The  consequenoe, 
then,  was  that  subsequentiy  the  rules  were  made  which 
are  called  in  question  here— Ord.  64,  rr.  7  and  14 — and 
they  make  certainly  an  entirely  different  provision.  I 
think  rule  14  ought  to  be  read  first.  ''  Application  to 
set  aside  an  award  may  be  made  at  any  time  before  the 
last  day  of  the  sittings  next  after  such  an  award  has  been 
made  and  published  to  the  parties."  That  was  really  only 
putting  into  the  form  of  a  mle  with  the  one  word 
"sittings  "  substituted  for  <<  term  "  what  was  in  the  Act* 
of  Parliament.  That  alteration  of  "term"  into 
"sittings"  is  admittedly  within  the  powers  of  the 
Judges  who  have  to  make  the  rules. 

Then  rule  7  gives  the  oourt  or  a  judge  power  **  t<y 
enlarge  or  abridge  the  time  appointed  by  these  rules,  or 
fixed  by  an  order  enlarging  time  for  doing  any  act  or 
taking  any  proceeding  upon  such  terms  (if  any)  as  the 
justice  of  the  case  may  reqaire."  Beally  the  question 
is  whether  that  was  within  the  power  of  the  Bale  Oom- 
mittee  who  made  the  rules.  For  that  purpose  I  must 
turn  to  section  17  of  the  Jadioature  Act,  1875,  which 
provides  that  any  rules  may  be  made  '*  relating  to  the 
practice  and  procedure  of  the  court."  Is  this  a  matter 
of  practice  and  procedure?  It  seems  to  me  that  the 
time  within  which  an  application  may  be  made  is 
necessarily  procedure.  Indeed,  a  large  majority  of  the 
applications  which  are  made  to  the  court,  and  which 
are  called  procedure  summonses  or  procedure  applica* 
tions,  relate  to  the  time  within  which  a  certain  thing- 
has  to  be  done.  Therefore  that  seems  to  me  to  be 
clearly  procedure.  Then  it  is  said  that,  though  the 
Bule  Oommittee  might  alter  the  time  in  this  sense, 
substituting  "  sittings "  for  "  term,"  they  oannot 
extend  the  sittings.  I  fail  to  comprehend  that  argu- 
ment. That  they  might  have  shortened  it  seems  to  me 
perfectly  cftear.  They  might  have  said,  *<The  sittings 
are  very  long,  and  the  term  is  very  short.  The  sittings 
are  rather  more  than  Justice  requires  for  setting  aside 
an  award,  and,  therefore,  we  will  say  only  a  certain 
portion  of  the  sittings,"  and  the  rule  might  have  said^ 
"  In  the  first  three  weeks  of  the  sittingB,"or  <<  In  the 
first  half  of  the  sittings,"  or  in  any  other  way  might 
have  fixed  the  time  being  less  than  the  whole  of  the 
sittings.  And  if  they  could  make  it  less  than  the 
sittings,  why  not  more,  and  why  not  in  the  next  two  or 
three  sittings  P  I  find  it  difficult  to  follow  the  argu- 
ment that  the  Bule  Oommittee  can  only  substitute 
<« sittings"  for  «*term"  when  necessarily  the  sittings 
and  term  are  not  commensurate.  I  fail  to  see  how  one 
must  be  substituted  for  the  other  without  any  other 
alteration.    We  in  the  Ohanoery  Division  are  in  the 
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bablft  of  liafng  on  the  last  daj  of  the  stttingi^  bat  the 
4)aeen'«  Benoh  Judges  are  often  detained  on  oironit,  and 
do  work  some  days  after  the  sittings*  It  would  have 
been  very  easj  to  say,  *'  So  long  as  the  oironlts  oon- 
tlnne,**  or  to  make  some  other  arrangemeot  of  that 
kind.  Instead  of  that  they  haTe  said  that  the  sittings 
shall  be  sabstitated  for  the  term,  with  a  proviso,  that  if 
the  eonrt  before  which  the  matter  eomes  sees  fit  to 
enlarge  that  time,  then  that  shall  be  done  on  snoh  terms  as 
Jnstioe  requires.  I  think  that,  giren  the  power  to  alter 
the  Aot  of  Parliament  at  all,  whioh  is  not,  and  oannot 
be,  denied,  there  was  power  to  slter  it  in  the  manner 
which  has  been  done.  Therefore,  I  am  of  opinion  that 
it  is  now  competent  for  me  to  oonsider  whether  the 
Justloe  of  the  case  requires  that,  on  terms  whioh  are 
within  my  Jodlcial  discretion,  the  enlargement  for  which 
the  applicant  asks  shall  be  granted. 

The  motion  was  subsequently  heard  and  decided  on 
its  merits. 

Bolioitors,  PrUehard^  EnghJUld,  A  Co.,  for  BooU  A 
Edgar,  Manchester ;  Bototr^  OoUon^  A  Bavoer,  for  AUen, 
Pte&kigef  A  Oo.,  Manchester. 


Feb.  21. 


Q.  B.  DIt.  (Denman  and  \ 
Vanghan  WiUiams,  JJ.)  | 

BlCHABD  V.   TaLBOI.   (a.) 

Fractiee-^Qffieidl  rtferee-^Appealr-'Ord.  d%^  r.  50. 

An  appeal  /ran  the  official  rgfene  U  to  the  j^dge  at 
.chamhers, 

Byrne  v.  Browne,  37  W.  R.  592,  dittingyiehdd. 

This  was  an  appeal  from  the  decision  of  Mr.  Bidl^,  the 
ofiSoial  referee,  refusing  to  postpone  the  hearing  nntU  the 
defendant  returned  to  England. 

Lyen^  for  the  appellant.-— The  appeal  is  brought  under 
ord.  86,  r.  50.  [Devmav,  J.— Have  we  any  jurisdiction 
to  hear  such  an  appeal ;  ought  yon  not  to  go  to  the  judge 
in  chambers  P]  3yr%e  t.  Bronn,  87  W.  B.  592,  is  a 
decision  that  this  was  the  proper  court  to  appeal  to. 
I  was  under  the  impression  that  the  judge  In  dhamben 
was  the  proper  person  to  appeal  to,  but  in  view  of  that 
case  I  come  here. 

lUUm,  for  the  vespondeDt. 

DBancAN,  J.-— We  will  take  the  appeal,  but  we  do  not 
•oonsider  the  course  taken  in  the  present  case,  the  proper 
one.  The  matter  ought  to  have  been  brought  before  the 
judge  in  chambers.  Bole  50  says  '*  subject  to  any  snob 
order  as  aforesaid/'  referring  to  rule  49,  whioh  shows  it  is 
a  matter  for  the  judge  in  chambers. 

VAuaKAN  WiLLiAMB,  J.— The  snl^ect-matter  of  the 
rule,  discovery  and  inspection,  shows  that  it  is  a  matter 
for  the  judge  in  chambers. 

The  bearing  of  the  appeal  was  then  proceeded  with. 

Solioitor  for  the  appellant,  QraJUm. 

Solicitors  for  the  respondent,  SMbert  4*  Crowe* 


^0.)  Reported  by  SpmraiB  L.  HouiAhb,  Bsq.,  Baixifter- 
at-Law. 


Feb.  8. 


Q.B.  DiT.  (Oaveandl 
A.L.Smith,JJ.)    J 

JBb  parte  Sogeett  of  AFozHKixm.  (a.) 
Coite — Appeal^Seeuritif. 
The  iumrt  vHU  notf  a$  a  mie,  require  sMSftty  f§r  Un 
ceete  of  an  appeal  from  ike  eoimltff  eonrt  when  learn  U 
appeal  has  been  nneonditionaUif  gwen  5y  the  juifi  ^  tfti 
eow^  eourt. 

Motion  for  security  for  oosta. 

An  action  f6r  pwudttee  had  bean  brouaht  h  tiie 
county  court  at  Swansea  by  the  Society  of  IpotlMiriei 
against  a  herbalist  for  pcaotiBing  aa  an  spothsoMy 
without  a  licence,  and  not  being  duly  quallflsd  so  to. 
praotise.  The  defence  rested  upon  the  consbniotioB  of 
84  &  85  Hen.  8,  c  8.  The  county  (purt  jodgs  gSTS 
judgment  for  the  plaintiffis  for  a  A20  pc||Ba%,  with  ooita 
but  gave  the  defendant  leave  to  appeal. 

Eduffhtanf  ftir  the  plaintUb,  applied  for  secnziiy  for 
costs,  as  the  defendant  wsa  a  poor  man. 

Stanbury  Bardley^  for  the  defendant.— Ths  oom^f 
court  judge  said  that  the  question  raised  upon  noh  so 
old  statute  was  an  important  one,  and  gave  BOMadi- 
tional  leave  to  appeal. 

Oatk,  J.— I  think  this  la  a  oaae  where  no  M«iit| 
ought  to  be  required.  The  oonnty  court  jodge  thoQihft 
the  point  raised  to  be  a  difficult  one  to  dedde^  end  gsiste 
defendant  leave  to  appeal  The  defendant  hss  b  right 
to  appeal.  If  no  leave  to  appeal  had  beea  givea  the 
defendant,  having  a  verdiet  against  him,  woaklitill 
have  been  entitled  to  show  some  ground  why  the  deoUoB 
agaiuBt  him  might  reasonably  be  sppealed  froB,iBd 
doubtloM  might  have  been  required  to  show  thst  hsksi 
some  means  of  securing  to  the  plafntift  fehsk  wta 
should  he  fall  in  that  appeal.  For  mj  own  part  I  tUnk 
this  is  a  case  in  whicb  we  ndght  have  seen  gnoBAi  for 
dispensing  with  such  seourityhad  any  been  nqM» 
But,  as  it  is,  we  should,  by  requiring  him  to  ghre  sassri^ 
now,  be  depriving  him  of  a  right  to  a&  appMl  i^iihl>> 
judge  below  thought  rsasonsbla.  I  think  thst  lAatf 
leave  to  appeal  has  been  ao  nnoondftionally  ghrea  ty^ 
oourt  below  we  should  not  be  right  in  flHtrMBg  thi 
of  that  right. 


▲.  L.  Smith,  J.,  oonoomd. 

Motion  diemieeed. 

SoUoitorBfor  the  plaintiib,  C^ii,  iif%,  Jt  Iff^ 

Solicitor  for  the  defendant,  P.  Mod§Unten. 


Q.  B.  Div.  (Pollock,  B.,  \  j^ 

and  Hawkins,  J.)       \ 

Tee  LoNBoir  Ldibaet  (AppeOmU)  v.  Gaibi 
TXXOA  OF  Taxis)  {RaapanimUy  (^0 

Inlamd   revenue^Inhabited   home  duty^-JEkemfii^  ' 

Zibrary — Sotue   need   ae  —  Attendant  '^^^^J!! 

premiiei — Cuitome  and  Inland  Jievenne  Jet,  1878 

(41  Vict.  e.  15), «.  18,  eub^ioction  2. 

A  hcnee  wae  oect^pied  by  the  London  Library  eai^ud 
as  a  Ubrary  and  readiny  roowu  for  the  nee  ef  neniartt 
who  paid  itibicriptioni  thereto,  bnt  who  derkti  si 
pecuniary  profit  therefrom.  H^  me  cf  a  iUtiny  rei^ 
and  bed  room  was  ginen  tc  an  attendant,  in  adHtie^  ^ 
Me  wages,  and  the  attendant  and  hu  wife  dweUinthm 

(a»)  Reported  by  SpmroBB  L.  Hollaxb,  Bsq.,  Bsni^<'* 

at  Law. 
(}.)  Beported  by  Sir  Subbtom  Bakbb,  BssaMtMi^Um. 


Vol/XXXVnL     CM^a-iaw.]     THB  WEEKLY  REPORTER, 


479 
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mmMh  hp  inland  at  night  fw  the  fraUetum  of  th$ 
mnmitn.   No  other  poroon  dwelt  im  the  premieot. 

3M,  iket  the  library  i$  liable  U  inhoHiod  hoHoe  dutjf^ 
M  it  it  not  eaompt  thertfrom  hff  the  proniiione  of  «•»• 
M0tin2^teetionl$ofthe  Cuoteme  and  ItUand  Bewnue 

Cue  itited  by  CommiaBioiien  of  Inoome  Tax. 

Appeil  on  behalf  of  the  Oommittee  of  the  London 
Ubniy  igainst  an  aaaeMment  to  inhabited  hooae  datj 
midtt  npon  their  premiees  litnate  and  being  No.  14,  St. 
JaoMi'-sqiiare,  in  the  pariah  of  St.  James,  in  the  oit/  of 
Weitmhntor,  nnder  14  ft  15  Viet  c.  86»  for  the  year 
1887-8,  in  the  earn  of  £600  at  9d.  in  the  £. 
I  Tlie  London  Library  ooonpy  the  whole  honse,  whioh  is 
and  M  a  library  and  reading  rooms,  and  is  open  to  mem- 
bcnbstween  the  hours  of  10  a.m.  and  6,80  p.m. 

The  UBS  of  a  sitting  room  and  bed  room  therein  is 
ghen,  hi  addition  to  his  wages,  to  an  attendant  in  the 
Mvieeof  the  library,  and  this  man  and  his  wife  dwell  in 
tiKM  xooms  both  by  day  and  at  night  for  the  protection 
ol  the  premises.    No  other  person  dwells  on  the  premises. 

Hie  London  Library  is  a  society  existing  for  the  pnr- 
poM  of  providing  a  pablio  library  from  whioh  books  may 
be  had  ^  the  sabsoribers  at  their  own  homes. 

lliegoTemment  of  the  library  is  Tested  in  a  committer 
•ad  members  of  the  library,  when  elected  by  the  oom- 
mtttee,  pay  an  annual  or  life  snbeoriptiony  and  the  inoome 
«f  the  London  Library  is  wholly  derived  from  these  snb- 
iDdptions;  the  inoome  so  derived  is  expended  in  the 
puiebsse  and  binding  of  books,  and  generally  in  the 
aiiiatenanee  of  the  library. 

The  Ubcary  is  not  oondneted  with  a  view  to  making  a 
fOttf  one  of  its  vegolations  providing  that  *'  no  dividend, 
ffhf  diviriioa,  or  boons  in  money  shall  be  made  unto  or 
hetveaa  any  of  the  members." 

It  was  contended,  on  behalf  of  the  library,  before  the 
that  the  premises  were  occupied  for  the 
I  of  **  bosinees,"  and  that  the  attendant  who  dwelt 
within  the  category  of  a  <<  servant "  or 
as  contemplated  by  sub-seotion  2  of 
i  18,  of  41  Yii&b.  o.  15  ;  that  the  words  '<  trade,"  or 
leai"  in  the  clause  referred  to  should  be  taken  by 
IK— nhea,  that  they  were  not  qnalified  by  the  suoceed- 
hif  woidi, "  by  whioh  the  occupier  seeks  a  liyelihood  or 
pnftt,*  lad  thai  the  latter  words  referred  to  ^pro- 
teiioa*  or  « calling "  only,  being  severed  from  the 
voidi  "trade"  or  << business"   both  by  the  grammar 


The  sarveyor  of  taxes  contended  that  this  construction 
cf  the  oiaose  was  not  admissible,  and,  further,  that  the 
GoBunittee  of  the  London  Library  did  not  carry  on  a 
"  trade  **  or  **  hnaineflB "  within  the  meaning  of  the  sub- 


Theoommiarionera  were  of  opinion  that  the  sub-seotion 
ihOiU  be  read  together  as  a  wholsi  that  the  Committee  of 
theLoB&m  Library  did  not  oooupy  the  house  addy  for 
the  purposes  of  any  << trade"  or  **  business,"  or  of  any 
"^psoMon"  or  •*  calling''  by  whioh  the  occupier  sought 
ahfoUhoodor  profit ;  that  they  wereoorreotly  charged  to 
duty;  and  they  oonflrmed  the  assess- 


The  Oommittee  of  the  London  Library  appealed. 

J^ougUi  Walker^  for  the  appellants.— These  premises 
•n  oeoi^  bj  the  London  Library  for  the  purpose  of  a 
^Wben"  within  the  meaning  of  sub-section  2  of  sec- 
tion 13  of  the  Act.  They  are  therefore  exempt :  JCho 
C^ttrUredMereantiXe  Banhof  India,  London^  and  Chinay 
T.  WUon^n  W.  K.  265,  8  Ex.  D.  108.  The  house  is  not 
an  inhsfaitad  dweUing-house  within  the  meaning  of  the 
«tetafie:  JZOfly  t.  Boad,  27  W.  B.  414,  4  Ex.  B.  100. 

Sir  JL  £,  Webster,  A^G.,  Sor  E.  Oarhe,  S.G.,  and 
«2Ke0p,  lor  the  respondent  wece  not  heard. 

FoiiLOGK,  B.-r-It  la  admitted  that  tUa  aMeMuent 


would  be  a  good  assessment  unless  it  be  brought  within 
a  certain  exemption  in  the  Taxing  Act. 

The  first  and  most  material  exemption  to  which  our 
attention  is  called  is  that  whioh  is  oontained  in  the  Aet 
of  1878  (41  Vict  0. 16),  s.  18,  sub-seetion  2.  The  worda 
are  these  :  '*  Every  house  or  tenement  whioh  is  occupied 
solely  for  the  purposes  of  any  trade  or  business  or  any 
profession  or  calling  hj  which  the  occupier  seeks  a  liveli* 
hood  or  profit,**  shall  be  exempted  from  the  duties. 

If  we  take  the  earlier  Act  of  Parliament — ^namely,  57 
Geo.  8,  c  25,  s.  1— whioh  uses  the  words,  **  houses  used 
solely  for  the  purpoaes  of  trade,"  then  6  Geo.  4,  a  44, 
whioh  extended  the  exemption  to  houses  used  as  ofloea 
or  counting-houses  for  the  purposes  of  exeroising  or 
carrying  on  any  piofesaion,  vocation,  bnshMss,  or  callinf 
wherel^  the  person  oceupying  it  seeks  a  livelihood  or 
profit,  I  thhik  it  is  quite  dear  that  the  broad  intention 
of  the  Legislature  la  to  make  a  distinction  between  a 
house  which  is  inhabited  for  the  purpcaeo  of  dwelUng, 
and  a  house  whioh  is  oooupied  for  the  purpoee  of  oarry- 
ing  on  a  business  from  the  profit  of  whioh  any  peraon 
derives  a  benefit. 

In  the  present  case  it  seems  to  me  that  the  London 
Library  is  not  an  institution,  or  a  house  in  whioh  an 
institution  has  in  habitation,  that  it  is  not  a  house 
whioh  is  inhabited  for  the  purpoaes  of  business  or  pro- 
fession  or  calling  whence  any  profits  arise.  It  is  an 
institution  whereby  a  number  of  persons,  all  its  members, 
derive  an  individual  and  mutual  benefit,  but  in  no  way 
do  they,  or  can  they,  make  a  profit  by  it,  any  more  than 
persons  make  a  profit  by  a  clubhouse. 

Many  of  our  dobs  have  libraries,  and  many  of  the 
persons  who  meet  there  meet  for  the  purposes  of  reading 
these  books  and  bringing  to  their  homes  such  books  aa 
they  may  not  have.  The  same  thing  goes  on  in  the 
London  Library,  and  in  no  sense  has  any  business  for 
profit  entered  into  the  scheme.  Therefore  I  think  the 
London  Library  is  not  within  that  exempdon. 

A  second  point  was  taken,  that  the  house  is  not 
an  inhabited  dweUing-house,  and  it  is  quite  true  that, 
within  the  deoison  of  the  oonrt  in  BiUff  v.  Bead,  there 
was  no  occupation  of  the  dlub,  no  inhabitancy  by  the 
members.  In  the  London  Library  there  is  a  sitting  room 
and  a  bed  room  which  are  given,  in  addition  to  the  wages 
of  the  attendant,  to  that  attendant,  who  is  in  the  service 
of  the  library,  and  this  man  and  his  wife  dwell  in  these 
rooms  both  day  and  night  for  the  protection  of  the 
premises,  and  no  other  person  dwells  in  the  premises.  It 
is  obvious  that  there  must  be  suoh  an  attendant  that  the 
members  of  the  library  should  obtain  the  proper  use  of  it, 
and  the  fair  inference  is  that  this  man  does  inhabit  that 
house  and  dwell  in  it  for  the  benefit  of  the  members. 
We  were  referred  to  the  exemption  in  one  of  the  earlier 
Aots,  48  Geo.  3,  c.  65,  schedule  B.,  case  5,  but  in  that 
oase  the  person,  and  the  only  peraon,  who  resides  in  the 
house  resides  for  the  purpoee  only  of  taUng  care  thereof. 
Therefore  it  is  obviously  intended  to  meet  the  case  of 
what  is  called  an  empty  house,  a  house  awaiting  a  tenant, 
or  awaiting  its  owner,  a  house  in  charge  of  a  servant, 
who  resides  there  for  the  purpoee  only  of  taking  care  of 
the  honse.  That  is  not  intended  to  meet  the  oase  which 
constantly  occurs,  of  a  servant  of  the  owner  being  left  in 
the  house,  not  merely  for  the  purpose  of  taking  oare  of  it, 
but  for  the  purpose  also  of  being  ready  to  wait  upon  the 
owner  when  he  comes  to  dwell  there.  In  such  a  case  his 
occupancy  and  inhabitancy  is  just  as  suflloient  for  the 
purpoee  of  the  inhaMted  house  duty  as  if  the  master  him- 
aelf  were  there.  ,      _x  »_ 

It  seems  to  me,  therefore,  that  this  appeal  must  be 
dismissed,  with  costs. 
HAWSiNa,  J.,  oonourred. 

Appeal  ditnUBiod.  ^  ,^^„  ^^ 

SoUoitors  for  the  appellants,  Oodge,  Xtrhy,  ds  MiU^t. 
Solicitor  for  the  respondent,  The  SoUeitor  of  InXan4 
Revenue. 
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GsBSHAM  Lm  AsiusjuroB  SooiaTT  «.  Sttum  (Svbtstob  of  Taxv). 


HlOV  OOUBT. 


HmOmm, 


Q,B.DiT.  (Pollock,  B.,  I  J       J-  j2 

and  Hawkinf,  J.)      }  ^"*-  *^'  **• 

GsxsHAM  Life  Assuxavcb  Socnmr  «•  Sttlxs  (Sfr- 
TEYOB  OF  Taxes),  (a.) 

Inland  Revenue— 'Inotnne  taa-^Li/e  assurance  eompaniy^ 
Sale  of  annuities  for  lump  sum— 'Liability  of  com- 
pany to  ineome  tax  in  respect  of  such  annuities— Sums 
**paid  out  of  profits  or  gains  " — Schedule  D,  16  ^  17 
Viot  c.  34—6  A  6  Viet.  o.  86,  s.  102. 

A  life  assurance  company  whiohy  in  addition  to  its 
ordinary  business,  carries  on  the  business  of  scUiny 
annuities  for  a  lump  sum  paid  down,  is  not  entitled  to 
deduct  the  amount  paid  in  respect  qf  such  annvUies  from 
their  gross  ineome  for  income  tarn  purposes,  hut  such 
annuities  are  liable  to  income  tarn  in  the  hands  of  the 
company,  and  the  company  arc  the  proper  persons  to  pay 
the  taeo  in  respect  thereof,  as  such  annuities  are  sums 
^payable  out  of  profits  and  gains  "  witHn  the  meaning  of 
section  102  of  the  Income  Toss  Act,  1842. 

Case  stated  bj  tbe  Oommissioners  for  General  Por- 
poees  of  the  Income  Tax  Acts  for  the  Oitj  of  London. 

The  Qresham  Life  Assurance  Sooietj  appealed  to  the 
Income  Tax  Commissioners  for  the  City  of  London 
against  an  assessment  of  £76^278  under  schedule  D  to 
the  Act  16  &  17  Vict,  a  84  for  the  year  ending  the  6th 
of  April,  188«. 

The  Qresham  life  assuranoe  society  carries  on  the 
ordinaiy  business  of  a  life  assurance  society. 

The  consideration  for  the  granting  of  an  insurance  of 
a  lump  sum  payable  on  death  is  either  the  payment 
periodically  of  sums  of  money  or  preminois,  or  the  pay- 
ment of  a  lump  sum  at  the  time  of  the  insurance. 

The  consideration  for  the  granting  of  an  immediate 
annuity  is  the  payment  of  a  lump  sum  or  premium  paid 
down,  and  the  consideratton  for  a  deferred  or  contingent 
annuity  is  the  payment  of  periodical  premiums  or  of  a 
lump  sum  paid  down. 

The  annuity  obligations  of  the  society  are  in  many 
instances  dischargeable  abroad.  The  returns  of  the 
society  are  based  (inter  alia)  upon  actuarial  calculations 
of  prospective  liabilities  under  existing  contracts. 

The  valuation  balance-sheet  showed  a  surplus  profit 
lor  three  years  of  £98,056  16b.  8d.,  and  the  society  had, 
during  the  triennium,  paid  income  tax  on  £120,722, 
chiefly  by  the  tax  being  deducted  at  its  source  on  pay- 
ment to  them  of  interest  and  dividends.  In  arriving  at 
the  amouDt  of  profits  and  gains  for  three  years — ^namely, 
the  sum  £98,066  IBs.  8d.— the  society  had  taken  into 
account  (among  other  items  of  expenditure)  the  following 
items: — 

The  sums  paid  in  discharge  of  its  annuity  contracts, 
amounting  to  £258,252  6b.  lOd.,  and  the  sum  which  had 
been  paid  for  income  tax,  amounting  to  £3,247.  These 
two  sums  added  to  the  profit  of  £98,056  16s.  8d.  amount 
together  to  the  sum  of  £349,656  2s.  6d. 

From  this  amount  the  surveyor  of  taxes  admitted  by 
way  of  deduction  the  sum  on  whioh  income  tax  had 
already  been  paid— namely,  £120,722 — and  he  claimed 
that  the  appellants  —  the  society-— were  chargeable 
for  the  three  years  with  the  difference  —  namely, 
£228,884  28.  6d. 

One  year's  proportion,  or  one-third  part  of  this  sum, 
amounts  to  £76,278  Os.  lOd.,  for  which  amount  the 
society  was  assessed  for  the  year  ending  the  5th  of  April, 
1886. 

Before  the  commissioners^  the  surveyor  of  taxes  con- 
tended that  the  exception  of  the  annuities  and  the 
income  tax  paid  l^  the  society  was  by  way  of  deduction 
from  the  gross  income  of  the  society  in  arriving  at  the 
amount  on  which  income  tax  should  be  charged,  and 

(a.)  Reported  by  Sir  Shsbston  BAXXByBsirister-at-Law. 


that  that  was  not  allowable  under  6  Ac  6  Yiet  e.  85, «. 
100,  169,  and  16  k  17  THot  o.  34,  s.  40,  sad,  fute,. 
that  the  society  was  entitled  to  deduct,  and  shceld  deduct, 
the  amount  of  the  duty  on  payment  of  eash  aansify 
under  6  &  eViot  c.  35,  s.  102,  and  16  ds  17  Yist.  e.  S^ 
S.40. 

For  the  society  it  was  contended  that  they  bad  tnsfcal, 
and  were  entitled  to  treat,  the  payment  of  annsittoi  ii 
the  same  manner  as  the  payment  of  sums  psjaUs  on  ths 
death  of  tbe  assured,  and  that  the  same  cannot  be  tnsted 
as  a  deduction  from,  or  be  brought  into  aooovnl  lo  ai 
to  increase  profits,  or  be  treated  as  paid  out  of  prafifei  or 
gains,  either  within  the  meaning  of  schedule  D,  4&  nle^ 
1st  case,  section  100  and  section  102  of  5  fr  6  Yiok  e.  S5, 
or  as  otherwise  brought  into  charge  by  suoh  Aot»  oc  si 
sums  on  which  income  tax  is  payable  under  16  k  17 
Yiot.  c.  34,  and  they  also  contended  that  the  amoont  of 
the  gains  and  profits  for  the  triennima  Wof 
£98,066  16s.  8d.,  and  they  having  paid  tax  on  £lSO,m» 
they  wero  not  liable  for  any  farther  assessment 

'Die  commissioners  confirmed  the  ssnessmmit  of 
£76,278. 

The  Gresham  life  Assurance  Society  appsslel 

The  questions  for  the  opinion  of  the  conzt  V8n-(1} 
Whether  the  society  is  liable  to  be  assessed  in  mpeetof 
the  amount  paid  by  them  for  annuities,  or  aoy  psit 
thereof?  (2)  whether  the  society  is  in  anjevmiSiUs 
to  be  assessed  for  any  sum  in  exoess  of  the  isioiiiLt  on 
whioh  tax  has  already  been  paid  by  way  of  dsdsotua  st 
its  source  ? 

Sir  HorAce  Davey  Q,C.  {lAtmley  Smith,  Q.Csai  W. 
Ihohs  with  him),  for  the  appellantB.— It  is  ssid  dist  is 
aro  not  to  deduct  these  annuities  from  the  groai  'ff^ 
of  the  society,  but  we  submit  that  the  snnu  psid  is 
rospect  of  these  annuities  aro  payments  of  debts  famnsd 
by  the  society  out  of  the  gross  income  of  thsBoas^. 
l^ese  annuities  aro  not  pidd  out  of  profits  or  giini 
brought  into  charge,  and  aro  theroforo  exempt  fisiBlsii- 
tion  in  the  hands  of  the  society.  When  an  aassity  ii 
sold  a  Inmp  sum  is  paid  down  for  the  annuity,  sod  tfaii 
lump  sum  would  most  likely  be  invested,  and  tbi  tu 
would  be  deducted  from  the  interest  arising  from  «oh 
investment,  so  that  the  society  would  already  hsfs  psid 
the  tax  on  the  interest  arising  from  such  investassk 
That  being  so,  they  ought  not  to  be  asked  to  psj  tfas  tn 
on  the  annuities  they  pay  in  respect  of  those  lamp  nms. 
These  annuities  cannot  be  treated  as  paid  out  of  prodti 
or  gains,  nor  are  th^  paid  out  of  profits  or  gains  biosgH 
into  charge  by  virtue  of  the  Act  within  tbe  msssisg  of 
section  102  of  6  &  6  Vict  0.  36.  The  society  is  ssttlad 
to  deduct  them  from  the  gross  income. 

Sir  A  S.  Webster,  A.G,,  Sir  K  Clarke,  5.tf.,i"i 
Dicey,  for  the  respondent,  wero  not  called  upon. 

Pollock,  B. — ^It  seems  to  me  we  cannot  dssidsiB 
favour  of  the  appellants  without  disturbing,  not  os|f 
the  mero  enactment  in  language,  but  the  spirit  of  tke 
Income  Tax  Acts,  which  has  been  acted  upon  for  a  ksf 
series  of  years.  Tbe  question  raised  hero  is  not  wksCbr 
this  is  a  certain  profit  or  gain  belonging  to  tbe  sMSSOS 
company,  who  aro  the  appeUants,  but  the  qasitioa  i» 
whether  they  who  have  to  pay,  pursuant  to  their  em- 
tracts  and  mode  of  business,  certain  annuities  tf^^ 
proper  persons  to  be  taxed  in  respect  of  those  ■■*^J"|^ 
or  whether  the  persons  who  aro  the  recipients  of  vM* 
annuities  ought  and  must  be  taxed. 

The  appellants  aro  treated  as  any  other  tadbigooB* 
pany,  and  the  process  of  ascertaining  what  are  *hs  ttf- 
able  items  in  the  receipts  of  a  trading  ooapaajH^ 
showing  what  all  their  receipts  are,  and  thso,  oa  tss 
other  side  of  the  account,  giving  them  credit  for  *■■■ 
which  must  be  taken  off,  being  sums  paid  in  *•  *U? 
of  the  trade  without  which  it  may  be  said  the  mI  p«» 
never  would  have  been  earned.    In  the  present  €«•  im 
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inportaat  fact  is  this — ^the  oompAny,  ia  the  oonne  of 
their  trade  and  boaineaty  have  two  different  daaaea  of 
Imsioesi,  the  one  life  aaanranoe,  the  other  the  sale  of 
aamiitieB.  In  the  oaie  of  life  anarance  no  qaestion  oan 
aiiie^  baoauae,  on  a  life  lapaioir  hy  the  death  of  a  ooa- 
tomar,  a  lump  aiim  is  paid  to  hia  peraonal  repreaenta- 
tim,  and  therefore  thore  ia  no  qaeation  of  annuity  or 
annnil  payment  «c  alL  In  the  case  of  an  annaity  the 
nnm  operation  takes  plaoe,  beoanae  the  annoitant  paya 
•  lump  nam  to  the  Booiety,  and  the  aociety,  in  retam  for 
tlial^  pay  an  annaal  sum  or  annuity  to  him  daring  his  life, 
aad  it  is  in  resp^t  of  its  being  an  annaal  sum  that  it 
comes  within  the  language  of  the  Aot. 

Nosr  when  we  turn  to  the  statute  itself  it  is  obTious 
that  the  intention  of  the  Legislature  is  to  gire  to  the 
rerenoe  the  benefit  of  taxing  upon  the  first  possible 
oeeiiion  of  taxation  any  moneys  whiofa  are  taxable.  In 
tiie  oaae  of  the  Bank  of  EnglMid  the  matter  ia  dearly 
IROfided  for,  and  the  proTiaiona  are  compulaory*  mioae 
proriiions  are  oontained  in  seotion  89  and  following 
aeotioos  of  the  Aot,  and  it  is  expressly  declared  that,  in 
wpeot  of  all  diTidendsy  the  Gompany  of  the  Bank  of 
Ssglaod  mnat,  in  the  first  instanoe,  aet  apart  and  retain 
for  inoome  tax  auoh  sums  as  are  proper  in  respeot  of  all 
dlTidenda  paid  by  them. 

Kow  there  are  other  oases  where  the  payment  is  not  in 
the  nature  of  a  payment  made  by  the  Bank  of  England 
or  a  pablio  oompaay,  but  where  it  is  a  payment  made  in 
lespeet  of  some  private  arrangement,  and  that  waa  dealt 
with  in  section  40,  which  haa  been  oited  to  us,  in  which 
the  mstter  is  left  optional  to  deduct  the  indOme  tax  from 
toy  annuity  or  intereat  on  money,  which  they  have  con- 
tnwted  to  pay,  which  is  spoken  of  in  the  section  as  a 
"personal  debt  or  obligation  by  virtue  of  any  contract.'' 
The  deduction  here  is  optional,  but  if  it  is  made  then  it  ia 
provided  that  the  person  to  whom  the  annuity  is  paid 
sbaK  have  the  benefit  of  the  payment  aa  in  the  other  caae. 

Now  the  present  case  is  different  from  either  of  these 
eases,  and  the  question  is  whether  it  comes  within  seotion 
102  of  the  Act.  It  is  said  that  this  is  not  payable  out  of 
profits  or  gains.  I  think  the  true  answer  to  that  is  that 
it  Is  pliable  out  of  profits  or  gains,  on  the  prindple  that, 
oaless  the  lump  sums  received  are  chargeable  with  these 
aimaities,thoBe  lump  sums  paid  would  be  profits  and  gains. 
It  ia  equally  dear  that,  although  they  are  not  net  i>rofits 
or  gains,  they  are  as  much  gains  as  any  sums  brought 
into  the  accoant  of  a  mezohant,  being  a  payment  to  him 
in  zaspeot  either  of  gooda  sold,  services  rendered|  or  in 
rapeot  of  some  personal  contract. 

Therefore,  when  you  come  to  see  what  is  the  intention 
and  the  language  of  the  Legislature,  it  seems  to  me  clear 
that  the  intention  ia  to  do  in  this  case  what  the  Legisla- 
tue  have  done  with  respeot  of  the  Bank  of  England, 
and  other  annuities  in  other  caaea,  and  to  find  at  its 
aonres  a  taxable  item  and  to  tax  it  while  in  the  hands 
of  the  asauranoe  company,  that  thoae  who  are  the 
snnuitaDts  may  have  the  benefit  if  they  should  be  oalled 
upon  to  account  for  the  aame  anm« 

It  seems  therefore  on  theee  grounds  that  the  appdlants 
mast  iaU,  and  that  this  appeal  must  be  dismissed,  with 
ooBta. 

HiWKiNB,  J.— 'I  am  of  the  same  opinion,  and  I  do 
sot  think  it  necessary  to  pronounce  a  separate  judgment. 

Appeal  dUmiustk 

BoUdtor  for  the  appellants,  B.  X.  2)&von»MreB 

Sofioitor  for  the  respondent,  Th4  Solicitor  of  InUmA 


Nov.  7,  30. 
OcEAir  Steamship  Go.  (Owitebs  op  s.8.  ''Hebe")  v. 
Afgaii    &    Go.    (OwNKsa   op    8.b.    ''  Abbatook 
Apcab"). 

''The  Asbatook  Apoab."  (a.) 

{fin  appeal  from  the  Vice^AdmiraUy  Court  of  the  Slraile 
SeUletnente  {SttiUmeni  at  Singapore),) 

Ship — Cdllieion  at  sea — Statutory  Be^ulaHani,  art.  18. 

There  is  no  power  to  abeohe  a  veeeel  from  the  come'* 
guenoee  of  neglecting  the  Statutory  Begulatione  for 
Preventing  Collisions  at  Sea,  unless  an  absolute  necessity 
is  proved  for  disregarding  them. 

Where  a  vetsel  was  proved  to  have  been  navigated 
rechlesslyf  yet  where  another  which  collided  with  her  had 
neglected  to  slacken  speed  in  good  time,  in  a^coordanee 
with  article  18, 

Beld^  the  latter  to  blame. 

Tills  was  an  appeal  from  a  decree,  dated  the  3rd  of 
August,  1888,  of  the  Vice-Admiralty  Oonrt  at  Singapore. 
Thatcourt  decided  in  favourof  the  respondents,  the  owners 
of  The  Arratoon  Apca/r,  in  an  action  brought  by  them 
against  the  steamship  Mebe  and  freight,  and  also  in  an 
action  brought  by  the  appellants  agaiiut  the  steamahip 
Arratoon  Apcar,  and  condemned  The  Hebe  and  her  baU 
in  the  amount  to  be  found  due  to  the  reapondents  in  the 
first  action,  and  in  costs. 

The  facts  appear  in  their  lordships'  judgment. 

Sir  R.  E.  Webster,  A.G.fSiadi  Kennedy,  Q.C,  {AspinaU 
with  them),  for  the  appdlants. — The  Sebe  was  alone  or 
partly  to  blame  for  porting  improperly.  Article  22  of  the 
regulations  was  infringed,  also  artide  18  by  not  slack- 
ening in  time :  The  Ceto,  14  App.  Oaa.  670  ;  The  Benares^ 
32  W.  R.  268.  9  P.  D.  17;  The  Beryl,  82  W.  E.  648,  » 
P.  B.  137,  32  W.  B.  Dig.  188 ;  The  Khedive,  29  W.  B. 
173,  6  App.  Caa.  876,  882. 

Sir  W,  Phillimore,  and  JSollams,  for  the  respond- 
ents, argued  that  in  the  circumstances  The  Arratoon 
Apear  acted  rightly,  and  non-compliance  with  artide  18 
waa  jnatified :  The  Jesmond,  L.  B»  4  P.  0.  1,  20  W.  B» 
H.  L.  Dig.  21;  The  Rhondda,^  kp^  Oas.  549,  31  W.  E. 
Dig.  176  ;  The  Hmny  Haase,  32  W.  B.  880,  9  P.  D.  81, 

Sir  It.  K  Webster,  A.G.^  replied. 

Cur.  adv.  vuU* 

The  judgment  of  their  lorddiips  (Lord  MAONAaHTSxr, 
Sir  Babnes  Peacock,  and  Sir  Bichabo  Couch),  was 
ddivered  by 

Lord  Haonaghtbn.— The  ooliidon  whidi  led  to  this 
litigation  took  place  in  the  Straits  of  Malacca  on  the 
22nd  of  May,  1888,  about  3.35  a.m.,  between  the  8team« 
ahip  Hebe  and  the  steamship  Arratoon  Apear. 

Both  vessels  were  under  steam  alone.  The  wind  waa 
southerly  and  moderate.  The  weather  was  fine  and  the 
sky  dear.  The  regulation  lights  of;  both  vessels  were  in 
order  and  burning  brightly. 

Both  vesada  were  conaiderably  damaged  by  the 
odlidon. 

Oroea  aotiona  were  brought  in  the  Vioe-Admirallor 
Oourt  of  the  Straits  Settlementa.  Eadi  veaad  accused 
the  other  of  being  the  sole  cause  of  the  disaster.  The 
actions  were  consdidated,  and  tried  together.  Judgment 
was  given  on  the  3rd  of  August^  1888. 

T^  learned  judge  found  The  Hebe  alone  to  blame. 
He  accepted  the  account  given  by  the  witnesses  for  The 
Arratoon  Apcar^  and  came  to  the  condnsion  that  Th» 

(at)  Beported  by  J»  M.  Ooxxtbb,  Esq.,  BaRister*at-Law« 
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ffehe  was  naTigated  with  reckless  neglienoe,  and  that 
the  penoDs  in  diarge  of  her  at  the  time  of  the  oollislon 
were,  one  and  all,  ignorant  and  incompetent. 

From  the  decree  founded  on  this  judgment  the  owners 
of  T//0  Htffrtf  appealed. 

At  the  liearing  before  their  lordshipa  the  learned 
oounsel  for  the  appellants  did  not  denj  that  The  Hehe 
was  to  blame';  but  they  contended  that  the  cTidenoe  of 
the  respondent*'  own  witnesses  proved  that  Tke  Arratoon 
Apear  was  also  in  fanlt. 

The  facts  of  the  case  as  they  maj  be  gathered  from 
•the  CTidence  on  behalf  of  The  Arratoon  Apoar  are' in 
.  substance  as  follows : — The  Arratoon  Apcar,  steering  S. 
60  degrees  E.  sighted  the  masthead  light  and  the  red 
and  green  lights  of  Ths  Hehe  when  the  two  Teasels  were 
abooc  five  miles  apart,  and  apparently  as  nearly  as 
possible  on  opposite  courses.  The  Arratoon  A  pear  was 
going  about  ten  knots  an  hour  at  the  time.  She  ported 
one  point,  and  in  about  two  minutes  lost  The  Helena 
green  light,  and  then  she  steadied  on  that  course. 
Shortly  afterwards  the  green  light  of  The  Hehe  appeared 
again  about  two  points  on  her  port  bow.  The  Arratoon 
Jpear  then  ported  another  point  and  again  lost 
The  Hehe^e  green  light,  and  kept  on  that  course  until 
ITie  HehCy  being  about  2J  points  on  the  port  bow, 
suddenly  shut  out  her  red  light  and  showed  her  green 
light  for  the  third  time.  It  is  impossible  to  determine 
'  the  distance  between  the  two  vessels  at  this  moment ; 
but  their  lordships  think  that  the  learned  Judge  was 
probably  right  in  supposing  that  it  must  have  been  a 
little  more  or  a  little  less  than  half  a  mile.  The  oflSoer 
in  charge  oi  The  Arratoon  Apear  at  once  saw  his 
'danger.  He  gave  the  order  *'  hard-a-port,"  and  went 
himself  to  the  wheel  house  to  make  sure  that  the  order 
was  carried  out.  He  saw  his  yessel  beginning  to  come 
.  round  before  be  left  the  wheeL  Then  he  went  to  the 
telegraph  and  stopped  the  engines.  The  collision  took 
^  place  almost  immediately  afterwards,  the  starboard  bow 
of  The  Hehe  which  was  still  going  full  speed  striking  the 
port  bow  of  The  Arratoon  Apear  at  something  less  than 
a  right  angle.  The  engines  of  The  Arratoon  Apear  were 
not  reverted  until  after  the  collision. 

On  this  state  of  facts  it  was  contended  by  the  learned 
counsel  for  the  appellants  that  The  Arratoon  Apear 
•  Infringed  the  Begulations  for  Preventing  Collisions  at  Sea 
in  three  particulars.  They  argued  (1)  that  Ths  Arra- 
•toon  Apear  ought  to  have  slackened  speed  before  the 
green  light  of  77ie  Hebe  came  into  view  the  third  time ; 
(2)  that  the  enginte  of  The  Arratoon  Apear  ought  to 
have  been  stopped  and  reversed  at  the  time  when  the 
cffloer  in  charge  gave  the  order  *'  hard-a-port  *' ;  and  (8) 
that  at  any  rate  the  engines  of  The  Arratoon  Apear  ought 
to  have  been  reversed  as  well  as  stopped  before  the 
collision. 

The  learned  judge  in  the  THce- Admiralty  Court,  who 

does  not  seem  to  have  had  the  assistance  of  nautical 

'  assessors,  appears  to  have  felt  little  or  no  difficulty  upon 

any  point  of  the  case  except  upon  the  one  question 

whether  it  was  the  duty  of  the  officer  in  charge  of  The 

Arratoon  Apear  to  reverse  as  well  as  to  stop.      The 

excuse  put  forward  at  the  trial  for  not  reversing  was 

that  Ihe  Arratoon  Apear  had  a  left-handed  screw,  and 

that  its  action  would  have  *'  deadened"  the  effect  of  the 

.  port  helm  if  the  engines  had  been  reversed.    With  some 

hesitation  the  learned  judge  Accepted  this  excuse,  and 

exonerated  The  Arratoon  Apear  from  all  blame. 

Th'eir  lordships  are,  however,  compelled  to  take  a  differ^ 

'  ent  view.    They  are  advised  hj  their  nautical  assessors 

that  before  the  ^reen  light  of  The  Hehe  appeared  the 

,  third  time  there  were  sufficient  indications  to  the  officer 

.  in  charge  of  The  Arratoon  Apear  (supposing  him  to  have 

\  been  a  person  of  ordinary  skill  uring  reasonable  care]  to 

'  show  that  the  two  vessels  were  approaching  so  as  to  in-^ 

'  ^dve  risk  of  collision.    They  are  further  advised  that 

a    prudent   seamen    in   the   poeitkm   in  which   that| 


officer  was  placed  by  the  oonduct  of  those  on  board  flu 
Hehe  would  have  stopped,  or  at  the  least  have  slsflkensd 
speed,  until  the  course  of  the  approaching  vs«ssL  oooU 
be  made  out  with  eomething  like  certainty. 

Under  any  cireumstancea  their  lordships  woold  be 
slow  to  dUfor  from  their  nautical  assessors  on  a  qoeitioi 
of  navigation.  In  the  present  omo»  thinking  as  tbsj  do 
that  the  risk  of  collision  was  not  determhftsd  when  Tk$ 
Arratoon  Apear  ported  the  second  time,  tUy  ms  no 
reason  for  not  giving  effect  (o  the  advice  whidk  tlugr 
have  received.  They  are  therefore  obliged  to  hold  thst 
The  Arratoon  Apear  was  to  blame  for  not  tlsekeniiig 
in  good  time  before  the  third  appearance  of  The  HeUi 
green  light 

The  error  on  the  part  of  The  Arraioon  Apear  wmj 
seem  venial  compared  with  the  misoondnot  of  those  on 
board  The  Hebe.  But  their  lordships  have  no  power  to 
absolve  a  vessel  which  infringes  the  Begulations  for  Fie- 
ventingCoUisions  at  Sea  from  the  consequences  preeoribed 
by  statute  unless  a  plea  of  necessity  is  made  oat. 

The  view  which  their  lordships  have  taken  under 
skilled  advice  renders  it  unnecessary  to  pionoonee  so 
opinion  on  the  oonduct  of  the  officer  in  charge  of  l%e 
Arratoon  Apear  after  The  Hebde  green  light  iiipeend 
the  third  time.  It  was  probably  too  late  then  to  pnfeat 
a  collision.  Their  lordshipe  however  think  it  rifht  to  a^j 
that  they  are  not  satisfied  that  the  excuse  for  aotitfen- 
ing  ought  to  have  been  accepted  aa  sufficient,  nor  ue 
th^  convinced  that  the  officer  in  charge  of  The  Jrrsten 
ApeoT^  after  he  saw  the  danger,  was  justified  in  goUgto 
the  wheel  before  giving  orders  to  atop.  Tbongh  tbe 
time  lost  was  short,  there  was  an  appreciable  delay  is 
complying  with  the  regulations. 

In  the  result  their  lordshipe  will  humbly  sdfiieHer 
Majesty  that  the  decree  under  appeal  ought  to  be  nried 
by  pronouncing  The  Arratoon  Apear  to  blame  ae  wdlae 
The  Heboj  with  the  usual  consequences,  indadisf  t 
direction  to  assess  the  damages  sustained  by  Tkt  fitk^ 
and  by  discharging  the  order  as  to  costs. 

There  will  be  no  costs  of  the  appeal. 

Solicitors  for  the  appellants,  Pritehard  ds  Sent, 
Solioitors  for  respondents,  HoOatns,  Sent,  Gnoariti 
Eawheeley. 


Omttt  of  appeal. 


App.  Bankruptcy.  Apifl  S& 

In  re  "Wallis. 
Ea  parte  Lickobish  and  Anothsb.  («.) 

8ol{9Uor^Mortgago^SoUeiior'mortgageo^Pr9M  «* 
—TaxaHan. 

A  mortgagee  iolidtor  who  ad§  in  person  a$  a  eetMr 
in  realizing  his  stcurity  cannot  recover  profit  cods  fnm 
f Ae  moftgagort  but  only  expenses  out  of  j^oekd* 

Sdater  v.  Oottom,  5  W.  B.  744,  ajgirmed. 

Appeal  from  an  order  of  Mr.  Registrar  LinUsfter. 

The  appellants,  Messrs.  Lickoriah  4c  Bellord,  eaUrii  ^ 
were  mortgagees  of  pertain  railway  shares  deposited  with 
them  as  security,  by  way  of  equitable  mofWJ;-." 
consideration  of  a  loin  by  them  to  the  debtor  wSm, 
the  present  reepondent.  Hat  lug  failed  to  reaHw  Mr 
mortgage  debt  (for  which  they  bad  obtained  judgasat) by 
writs  of  fieri  fadas  and  tUgit,  they  filed  thehr  petitfoi, 
and  a  receiving  order  was  made  against  the  dobtof  « 
the  3id  of  October,  1889.     Subsequently,  npoe^ 

(a.)  Bepottad  by  SpwoBa  L.  Holland,  Esq..  Bsnfc*«* 
at  Law. 
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•pplicsftioa  of  the  debtor^  the  petition  was  reheard,  and 
^e  Kgiitnr  ordered  that  the  reoei? ing  order  shoald  be 
vade  oDleas  the  debtor  paid,  witbia  a  oertaia  time,  the 
debt  of  the  petitioners,  the  oobU  of  the  bankruptoj  pro* 
efledlBgf,  end  the  costs  as  between  mortgagor  and  mort- 
pgM,  Upon  an  appe^  this  order  was  oonflrmed,  but  a 
Inrther  extension  of  time  gif  en,  and,  finally,  by  consent, 
ootbe  20th  of  Janaary,  1890,  the  registrar  referred  the 
goestioii  of  costs  to  the  taxing  mtster,  provided  that 
•D7. legal  qoestion  be  referre  I  back  to  him.  The  debtor 
depoilted  sufficient  to  meet  the  debt  and  the  proliable 
SMti^  bat  npon  taxation  contended  that  the  petitioners 
teis  eoly  entitled  as  to  the  mortgage  costs,  for  costs 
eat  of  pocket,  and  not  for  profit  costs.  Upon  refer- 
SDoe  to  the  registraft  he  held  that. he  was  bound  by  the 
fodgmsDt  of  Kay,  J.,  in  la  rs  BoherUf  ante,  p.  225, 
43  Gb.  D.  52,  to  hold  that  the  petitioners  were  only 
entitled  as  mortgagees  to  their  costs  out  of  pocket,  and 
tiMt  all  items  in  "  secured  creditors*  costs,"  except  out- 
o(-poekst  expenses,  be  disallowed.  Against  this  decision 
ibe  petitioning  creditor*  now  appealed. 

Lane,  Q,G,^  and  Maidlow,  for  the  appellants. — Where 
tbe  solicitor's  costs  of  realizing  a  security  are  chargeable 
sgsiost  the  debtor  there  is  no  case  showing  that  a  mort- 
gagor debtor  escapes  such  liability  because  the  mort« 
gages  creditor  has  acted  for  himself.  Professional  costs 
ba?6  been  allowed  to  a  solicitor  acting  as  party  to  the 
nit  for  himself:  London  acoUiah  Bentfit  Society  t. 
Chorley,  32  W.  B.  523,  781,  12  Q.  B.  D.  452,  13  Ibid. 
872 ;  The  National  Provincial  Bank  ▼.  Game$,  34  W.  R. 
^,  31  Gb.  D.  582.  SdaUr  y.  Cotiam,  5  W.  B.  744, 
hu  sot  been  considered  as  binding  in  chancery  practice. 
in  re  Donaldaon,  27  Oh.  B.  544,  35  W.  R.  Dig.  61,  and 
hice  1.  M*BM^  12  W.  R.  818,  left  the  question  open. 
In  re  Roberta  is  not  a  case  between  a  mortgagee  and 
mortgagor,  and,  if  applicable,  should  be  overruled. 

WaUia^  the  respondent,  in  person,  was  not  called 
opoD. 

Lord  ESHSB,  M.IL  —  A  long  argument  has  been 
■Mieesed  to  us,  founded  on  tbe  assumption  that 
tbs  one  case  of  the  London  Seottiah  Benefit  Society 
▼•  Ohorley  inferentially  overmles  previous  decisions, 
espseislly  that  of  Elodersley,  Y.O.,  in  Mater  t. 
^^ottom.  Such  an  argument  is  a  most  dangerous  one, 
SDd  I  decline  to  follow  it  unless  it  can  be  shown  that 
tbe  later  decision  necessarily  implies  the  overruling  of 
earlier  decisions.  Here  the  later  decisions  of  the  London 
SotOUah  Benefit  Society  v.  Ohorley  and  the  National 
ffmneial  Bank  of  England  v.  Garner  do  no  such 
tUog.  We  have  a  judgment  of  Kindersley,  Y.O.'s, 
•given  thirty  years  ago,  which  lays  down  that  the  rights 
tstween  mortgagor  and  mortgagee  depend  upon  oon- 
^net^  and  when  in  ordinary  form,  without  any  express 
^Mmttact  otherwise,  the  mortgagee  is  not  allowed  to 
cbarge  itbe  mortgagor  for  remuneration  for  bis  own 
^criioss,  if  such  were  given  in  reference  to  matters  snch 
M  sn  now  before  ns.  The  statement  of  the  court 
in  BdaUr  v.  Cottam  is  not  confined  to  solicitors, 
bat  applies  to  any  mortgagee,  and  to  such  work  and 
laboor  as  be  might  perform,  for  himeelf  and  did  so 
perform.  For  lemunsration  for  such  work  he  is  not 
wttUed  to  charge-  by  the  contract  formed  oat  of  tbe 
*<latfon  of  mortgagor  and  mortgagee.  This  decision, 
fl^  so  long  ago,  and  never,  practically,  quertionedt 
noit  be  well  known  to  the  profession,  especially  to 
*BlMtois.  Even  it  tbe  services  involved  between 
'iMr^gHSors  and  mortgagees  be  not  precisely  tbe 
<ttM  now  aa  then,  it  must  be  assumed  after  the  lapse 
<tf  to  many  yeazs  that  snbaequent  oontraote  are  made 
hi  view  of  and  in  aoooidaace  tHth  snob  an  established 
Mslon  as  to  the  praetlee.  Even  if  I  diitered, 
I  ahonld  not  attempt^  under  such  circumttanees,  to 
ovennle  such  a  well-established  decision.     But  I  do 


utSl  feel  at  all  |cUsk>oied  to  differ  from  it.  .  On  the  con- 
trary, I  think  it  one  absolutely  Just;  while  to  say  that 
a  man  is  entitled  to  charge  for  his  own  services  when  he 
has  incurred  no  expense  thereby  seems  to  me  unjust  on 
the  face  of  it  As  to  tbe  other  cases  cited,  one  counsel 
says  we  must  overrule  them,  and  the  other,  that  they 
can  be  distinguished  from  this  case.  I  agre^  with  the 
first  counsel,  but  I  decline  to  overrule  the  cases  cited ; 
and  as  to  the  two  cases  which  are  said  to  overrule  the 
earlier  decisions,  the  National  Provincial  Bank  v.  O^mei 
and  the  London  Scottiah  Benefit  Society  v.  Ohorley^  I 
consider  that  they  do  nothing  of  the  sort ;  first,  because 
they  apply  to  cases  of  litigation  whore  the  solicitor  has 
acted  for  himself,  and  meroly  rule  that  he  is  entitled  to 
the  same  costs  as  if  he  had  employed  a  solicitor,  exsept 
as  to  certain  items  for  whioh,  from  the  fact  of  his  being 
a  solicitor,  snch  as  for  instructions,  he  has  ineurrad  no 
expense ;  and,  secondly,  because  the  decisions  in  those 
cases  do  not  affect  at  all  cases  of  relationship  between 
mortgagor  and  mortgagee  such  as  we  have  before  us. 
Xhe  proper  construction  of  the  ordinary  contract 
between  mortgagor  and  mortgagee  is  that  laid  down 
by  Klndersley,  Y.O.,  in  Sdater  v.  Cottam.  This  appeal 
must,  therefore,  be  dismissed. 

Fry,  L.J.— The  case  turns  on  the  relation  betwien 
a  mortgagor  and  mortgagee.  Where'no  express  contract 
is  msde  in  relation* to  the  equity  of  redemption  the  mort- 
gagor must  pay  the  principal  and  interest,  and  tbe  costs, 
charges,  and  expenses  properly  incurred  in  reference  to 
the  mortgage  debt,  and  the  costs  of  suit ;  but  here  we 
have  not  to  deal  with  any  costs  of  suit  in  relation  to  the 
mortgage,  but  only  with  costs  or  expenses  or  oharges  for 
work  undertaken  by  the  mortgagee  himself.  There 
hsB  been  no  case  cited  to  us  where  a  mortgagee  has  been 
allowed  to  recover  remuneration  for  work  and  labour  done 
as  for  a  charge  incurred  or  cost  expended.  And  the 
courts  have  long  held  that  there  can  be  no  remuneration 
allowed  to  the  mortgagee  for  work  done  by  himself. 
For  instance,  suppose  a  land  surveyor  to  be  a  mortgagee, 
he  could  not  charge  for  surveying  work  undertaken  by 
himself,  or,  again,  a  mortgagee  in  poMCssion  might 
appoint  a  receiver  charging  a  commission,  but  he  could 
not  claim  for  such  commission  it  he  himself  acted  as 
receiver.  This  principle  was  well  established  before 
1858,  and  was  properly  act^d  upon,  and  not  introduced 
by,  the  Yice-Obancellor  in  Sdater  v.  Cottam;  there  has 
been  no  exception  shown  to  the  regular  exercise  of  this 
rule,  nor  is  it  in  any  way  affected  by  the  cases  dealiug 
with  costs  of  litigation  conducted  by  solicitors  in  person. 

LopBS,  L.  J. — The  terms  of  redemption  are  the  pay', 
ment  of  principal,  interest,  and  costs.  What  costM  ? 
Oosts  in  the  ordinary  acd)»ptance  of  the  term  are  not  for 
the  services  rendered  or  charges  incurred  by  the  mort- 
gagee, but  for  the  services  of  a  solicitor.  Here  there 
was  no  solicitor  employed  by  the  mortgagee,  he  did  the 
work  himself.  There  can,  therefore,  have  been  no  co^ts 
incurred  in  the  ordinary  meaning  of  that  word*  I  think 
this  case  falls  within  the  authority  of  Sdater  v.  Cottftm 
and  In  re  floberla,  and  I  may  add  that  I  consider  the 
Judgments  in  those  oases  to  be  Just  and  wholesome 
decisions. 

Appeal  diamiaaed. 

Solicitors  for  the  appellants,  Liekoriah  A  Bdlord. 

Solicitor  for  (ho  respondent,  W.  Rogers. 
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COUBT  OF  ApPBAIm 


l&BnxT  V.  Booth. 


OovnoF  Appul 


IFxom  Chan.  DIt. 


Jan.  17, 18 ;  Feb.  4,  6,  ?• 


Bbillt  v.  Booth,  (a.) 

Eoitmmt — Deed — Conffrtiefton  '-^ParaiU  ^>  Oonveyanes 
of  land.  "  together  with  ecodueive  uae  "  of  **  gtU^umy  " 
— Corporeal  hereditament^  general  eaeement  for  all 
purpoeeif  or  right  of  way  only. 

A  piece  of  land  at  the  hack  of  a  row  of  houtee  wa» 
granted  in  1839,  with  two  of  the  houeeB,  to  a  purcha$er  in 
fee  eimphf  "  together  with  the  exclusive  tue  of'*  a  covered 
gateway  or  paseage,  which  formed  a  sort  of  funnel  lead'' 
ing  from  the  land  at  the  hack  through  another  house  in 
the  row  into  the  street  in  fronts  and  the  description  of 
the  parcels  induded  the  following  words  : — *'  Which  said 
piece  of  ground  and  premises  are  more  particularly 
delineaied  and  described  hy  the  portion  on  the  plan  or 
ground  plot  thereof  drawn  in  the  margin  of  these  presents 
coloured  pink,**  The  passage  was  described  by  its 
measurements  in  length,  width,  and  height,  but  it  was 
not  coloured  at  aU  on  the  plan,  though  it  was  suggested 
that  that  might  have  been  because  the  parts  of  t?ie  build' 
ing  above  and  below  the  passage  were  not  induded  in  the 
grant,  the  house  through  which  it  passed  not  being  so  in- 
duded. In  1888  f,hat  house  was  demised  to  R.  In  1885 
ike  piece  of  land  at  the  bads  of  the  houses  was  demised 
to  B.,  *' together  with  the  entrance-wtiy  and  passage 
thereto  belonging.'*  B.  not  having  tonfined  himsdf  to 
using  the  paseage  as  a  ''  way  "  of  exit  into  and  entrance 
from  the  etreet,  but  having  lued  it  as  a  room  or  shop  for 
a  variety  of  purposes,  the  original  grantor  and  R. 
hrought  an  adUon  against  B,,  daiming  a  dedaration  t?iat 
he  was  not  entitled  to  use  the  passage  otherwiee  t?kan  as 
in  eootreise  of  a  right  of  way,  and  an  injundion  to 
restrain  him  from  doing  so. 

Hdd  (affirming  the  dedsion  of  Kekewicb,  J.),  tliat, 
even  if  the  entire  property  in  tJie  passage  did  not  pass  by 
the  conveyance  of  1839,  the  grantee,  and  B,  as  daiming 
under  him,  were,  at  any  rate,  not  restricted  to  using  it 
merely  as  a  way,  but  were  entitled  to  use  it,  and  the 
floor,  walls,  and  ceiling  of  it,  for  any  purposes  not  tn- 
consistent  with  the  righti  of  the  adjoining  owners  or  the 
public. 

But,  eembla,  the  entire  property  in  the  passage  did 
pose  by  the  conveyance. 

Appeal  from  Eekewich,  J. 

Oextain  freehold  znesetiageB,  afterwarde  numbered 
271,  273,  277,  279,  and  281,  Oxford-etreet,  together 
with  eome  pieces  of  land  with  Bheds,  lying  at  tlie 
back  of  8uoh  meaanagee,  and  then  need  ae  etablet 
and  a  etable-jard,  formerly  belonged  in  fee  to  the 
trnsteee  of  the  will  of  George  Pollen.  There  wae  an 
opening  or  tannel  through  No.  277,  forming  a  coyered 
gateway  for  horees  and  carriagee  from  Oxford-street  to 
tiie  said  stablee  and  atable-yard  at  the  back.  This 
gateway  or  passage  was  bounded  above,  below,  and  on 
each  side  by  Tarlons  parts  of  the  messuage  through 
whioh  it  passed,  there  being  a  Taulted  shooting-gallery 
below  the  floor  of  the  gateway.  On  the  10th  of  July, 
1839,  the  messuages  afterwards  numbered  271  and  273, 
with  the  stables  and  stable-yard  at  the  back,  were  oon- 
Teyed  to  Samuel  Wimbush  in  fee,  under  the  following 
description  :— "  All  that  piece  or  parcel  of  ground,  and 
all  that  messuage  or  tenement  and  other  buildings 
erected  and  built  thereon,  situate,  standing,  and  being 
on  the  south  side  of  Oxford-street  •  •  •  containing 
in  length  from  east  to  west,  on  the  north  side  thereof, 
30ft.  llin. ;  from  the  north  to  the  south  on  the  east  side 
of  the  gateway,  41ft.  6in. ;  then  returning  from  east  to 
west  across  the  said  gateway,  12ft.  9in« ;  then  returning 
from  south  to  north  on  the  west  side  of  the  said  gate- 
way, 8ft.  6in.;  then  continuing  from  east  to  west 
abutting  on  the  back  fronts  of  three  newly-erected 
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houses  in  Oxford-street,  32ft.  Sin. ;  then  letoniQg 
from  north  to  south,  on  the  west  side,  98ft. ;  then  vs- 
tuming  from  west  to  east,  on  the  south  side,  79tt.  Sin.; 
then  retnmiog  from  south  to  north,  on  the  ssst  ridc^ 
88ft.  llin. ;  then  returning  from  east  to  west,  3ft ;  sad, 
lastly,  from  south  to  north,  abutting  on  piemiMi  in 
Oxford-street,  27ft.  9in."  This  description  was  fol« 
lowed  by  the  words  *'  togdher  with  the  exdysive  tm  of 
the  said  gateway  into  Oxford-street,  being  10ft.  Ilia, 
in  the  clear  on  the  north  side,  lift.  7in.  oa  the  watii 
side,  in  depth  41ft.  6in.,  and  height  15ft.  •  •  • 
which  said  piece  of  ground  and  premises  are  mors  par- 
ticularly delineated  and  described  by  the  portion  on  the 
plan  or  ground  plot  thereof  drawn  in  the  msrgia  of 
these  presents  coloured  pink.  Together  with  sll  sad 
singular  houses  .  •  .  widls,  ways  •  .  .  yards,  sresi 
•  •  •  easements,  rights  .  .  •  and  appnrteasaeei 
whatsoever,  to  the  said  messuage  or  tenement,  boiidlBga, 
hereditaments,  and  premises  .  •  •  belonging  or  ia 
anywise  appertaining.'*  The  tannel  or  gateway,  ihoogh 
shown  on  the  plan,  was  not  in  fact  coloured  on  it. 

The  messuage,  Ko.  277,  was  afterwards,  by  lesse  dated 
the  25th  of  March,  1882,  demised  to  the  plaintiff,  E.  V. 
Beilly,  for  a  term  of  twenty-one  years.  In  1885  the 
hereditaments  at  the  baok  or  south  side  of  themeMOigei 
were  demised,  by  indenture  of  the  6th  of  October,  1885, 
to  the  defendant,  Wmiam  Booth,  «<  together  with  tlis 
entrance  way  and  passage  thereto  balongtng,"  tor  atemt 
of  fifty-three  and  a  quarter  years  from  the  t5tk  of 
December  then  last,  less  the  last  seTen  days  of  isfh 
term. 

The  aaid  defendant  took  the  premlaes  for  the  pupoie 
of  holding  meetings  there  of  a  religious  body  koowa 
as  the  SalYation  Army.  He  put  up  match  boardlag 
along  the  roof  of  the  gateway,  and  he  put  inicriptioDi 
and  fixed  notice  boarda  on  the  walls  of  it.  Se  al«o  bad 
a  ^k-atall  in  it  for  the  purpose  of  selling  newapapei^ 
books,  and  tracts,  and  he  had  fixed  up  at  the  front  of 
the  entrance  abutting  on  Oxford-street  a  large  trsai* 
parency  in  such  a  way  as  to  extend  above  the  top  of  the 
entrance  and  lean  against  the  front  of  tho  messuage  No. 
277,  Oxford-street,  to  which  it  was  fastened  by  asomr 
or  screws. 

This  action  was  commenced  on  the  16  th  of  May,  18S8, 
by  the  present  trustees  of  George  Pollen's  will  and  by 
Beilly  againat  the  said  William  Booth.  The  plaintiif 
alleged  that  Booth  waa  merely  entitled  to  a  right  of  way 
through  the  gateway,  but  that  he  waa  treating  it  aa  Ui 
absolute  property,  Including  the  floor,  walla,  and  roo^ 
and  that  by  his  acts  the  risk  of  Are  to  No.  277  waeia- 
creased,  and  the  general  character  and  appearance  of  tbs 
house  prejudicially  affected.  They  accordingly  aaksd 
for  a  declaration  that  the  defendant  was  not  entiMts 
nae  the  entrance  otherwiae  than  in  exercise  of  a  rigbt  of 
way,  and  claimed  an  injunction  to  reatrain  hiaafroB 
doing  so.  The  defendant  pleaded  that  ho  was  entitlfld 
to  the  exclnslTe  use,  occupation,  and  ownership  of  tbe 
entrance  or  gateway  during  the  continuance  of  his  tent 
and  not  merely  to  a  right  of  way  through  it. 

Kekewich,  J.,  held  that  the  defendant  was  sot 
xeatrlcted  to  uaing  the  entrance  merely  as  In  exeroisaof  a 
right  of  way,  and  accordingly  diamissed  the  aotioa 

The  plaintiita  appealed* 

8.  Hall,  Q.O.,  and  Maidlow,  tot  the  appeDaats.^ 
The  question  la  whether  under  the  words  **  the  ezdorift 
use  of  the  gateway"  the  exdasiye  use  of  the  apses 
passed,  or  merely  the  exdnsiTS  use  of  the  way.  The 
context  and  droumatances  indicate  that  tho  intentloa 
was  merely  to  pass  an  exduslTe  right  of  way.  The  word 
<<  use"  must  be  read  as  limited  by  the  nature  of  tfce 
thing  to  be  need,  and  therefore  the  grant  of  *'  the  ente* 
site  use  of  the  gateway  "  is  nothing  more  than  the  gm^ 
of  a  right  of  way  and  an.  undertaking  not  to  allow  «J^ 
one  but  the  grantee  to  use  it»    It  is  an  <  ^  ~^ 
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property :  Heap  t.  Hartley ^  anfo,  p.  136,  42  Oh.  D. 
461;  Hm  ▼.  Tupper.  11  W.  K:  784,  2  H.  4b  0.  121; 
KeppeU  T.  BaiUy^  2  Mj.  &  E.  517,  535,  536 ;  Aspden  ▼. 
Seddon,  24  W.  B.  828,  1  Ex.  D.  496.  If  this  was  in. 
tfloded  to  b«  oooveyed  as  property  It  would  bate  been 
oolonred  on  the  plan  like  the  rest  of  the  property  con* 
Tsyed.  The  dimensions  given  ezolode  the  walls  of  the 
hooie.  The  defendant  has  inteifered  with  the  walls  by 
serewug  into  them  a  large  "  transparency ,"  and  that  is 
detrly  nnjustiflable. 

Tbey  referred  also  to  Rowhotham  t.  Wilion,  8  H.  L. 
Ou.  348,  8  W.  B.  H.  L.  Dig.  4. 

Warmingfhfff  Q,C,,  and  Sargant^  for  the  respondent.-— 
Fint,  if  the  words  only  amount  to  a  oovenant,  it  is  a 
aegatife  covenanty  and  a  ooart  of  equity  will  restrain  a 
peison  taking  the  land  with  notioe  from  acting  in  breach 
of  such  a  covenant  Secondly,  on  the  true  construction 
of  the  words,  it  amounted  to  a  grant  in  fee  of  the  par- 
tiealar  space.  Just  as  there  may  be  a  grant  of  chambers 
in  Linooln's-Inn  in  fee.  The  passage  was  not  coloured 
in  the  plan  like  tbe  rest  of  the  property  con? eyed  in  fee, 
because  the  space  above  and  below  the  passage  was  not 
intended  to  be  conveyed.  <'Tne  gateway,''  as  it  existed 
st  the  time  of  tbe  grant,  was  a  corporeal  hereditament, 
and  tbe  grant  of  it  was  a  grant  of  the  hereditament  itself : 
WiaiB  v.  Watney,  SOW.  B.  424.  Thirdly,  assuming  that 
it  was  not  a  grant  of  the  freehold  in  tbe  space,  yet  it 
was,  at  all  events,  a  grant  of  a  general  easement — i.f., 
an  easement  for  all  purposes.  Tbe  word  '*  gateway  " 
does  not  limit  that  which  is  granted,  it  is  merely 
descriptive  of  the  heus  in  quo:  Allan  v.  Gomme,  11 
Id.  ft  EIL  759 ;  Henning  v.  Burnet,  8  Ex.  187  ;  Watts 
V.  Kehon,  19  W.  B.  338,  L.  B.  6  Ch.  App.  160;  Cook 
V.  Qerrard,  1  Saun.  170;  Eahbeth  v.  Squire,  7  W.  B.  657, 
4I)e  G.  &  J.  406  ;  Mantiox  v.  Greener,  L.  B.  14  Eq.  456, 
81 W.  B.  Dig.  289;  United  Land  Co.  v.  Great  Eastern 
Saaway  Co.,  23  W.  B.  896,  L.  B.  10  Cb.  App.  586; 
Ifeweomen  v.  OouUon,  25  W.  B.  469,  5  Ch.  D.  133.  A 
grant  of  the  profits  of  lands  is  a  grant  of  tbe  land  itself : 
Thomas's  Co.  Litt.,  vol.  1,  p.  200,  4b  (g) ;  *'  for  what  is 
ths  land  but  the  profits  thereof  ?  "  Tue  words  <'  together 
irith"  sxa  not  always  used  in  conveyances  to  introduce 
ipae  appurtenances,  but  sometimes  to  introduce  other 
parcels.  Tbe  words  **  exclusive  use "  convey  at  least 
as  much  as  **  profits.**  A  conveyance  of  the  *'  exoluaife 
tue"  of  a  meadow  would  pass  tbe  entire  property  in  it. 
A  tingle  room  can  be  reserved  out  of  a  house  conveyed  in 
Ise:  Perkins's  Profitable  Book,  paragraph  641.  [They  also 
referred  to  Bex  v.  InJiabitants  of  Eatington,  4  T.  B. 
177,  Co.  Lilt.  4b;  Knight  v.  Fureell,  27  W.  B.  817.  11 
Cb.  D.  412 ;  Weston  v.  Arnold,  22  W.  B.  284,  L.  B.  8 
Oh.  App.  1084 ;  Finch  v.  Great  Western  Railway  Co,, 
28  W.  B.  229,  5  Ex.  D.  254;  Gdle  on  Easements, 
c  3.]  The  fact  that  the  length  of  the  passage  is 
opacified  is  fatal  to  the  right  of  way  theory*  In 
Ltmdon  Taverns  Co.  v.  Worley,  November  24th, 
1888,  before  the  Court  of  Appeal,  the  grant  was 
of  an  exclusive  <' right"  of  gateway.  Tbe  book- 
stall is  a  proper  exercise  of  a  right  of  *' gateway." 
As  to  the  construction  of  the  grant,  the  position  of  tbe 
property  at  tbe  time  was  this:— There  was  a  small  frontage 
to  Oxford-street,  and  a  large  piece  of  land  at  the  back. 
Thisii  a  grant  for  ever  in  fee  of  tbe  use  of  a  gateway. 
Bach  a  grant  of  a  house  or  orchard  would  surely  paes 
the  fee,  and  why  not  in  tbe  case  of  a  gateway  ?  Tbe 
^peUants*  counsel  are  trying  to  make  a  word,  wbich  it 
i  perfectly  good  description  of  the  property,  a  measure 
of  its  use.  They  are  seeking  to  iotroiduce  tbe  words  *'  as 
a  masns  of  passage  into  Oxford-street/'  or  ''  as  a  gate- 
vay."  It  is  for  the  grantor,  who  is  seeking  to  limit  the 
gzaat,  to  satisfy  the  court  clearly  that  the  grant  has  a 
limited  constcnctioa.  The  effect  of  the  grant  (not 
limited)  is  to  make  the  land  at  the  back  equivalent  to 
Inmtsga  land.    The  grantee  would  hare  had  an  implied 


right  of  way  without  any  express  grant,  which  goes  to 
show  that  Uie  words  were  intended  to  give  something 
more. 

8.  Hall,  Q.C;  in  reply.  —  Assuming  that  the 
respondent  is  not  the  owner  of  the  passage,  the  burden 
is  on  him  to  show  the  nature  of  the  easemento  he  is 
entitled  to.  The  respondent  has  really  only  an  easement 
of  way.  The  use  of  a  gateway  is  the  use  of  it  for  the 
ordinary  purposes  of  a  gateway — that  is,  for  passing 
through.  The  walls  are  not  included  in  the  measure- 
ments. The  argument  for  tho  respondent  was  based  on 
the  erroneous  assumption  that  the  walls  were  included* 
The  obvious  meaning  of  the  words  is  '*the  use  of 
the  way  into  Oxtord»street.'*  In  order  to  grant  what 
the  respondent  claims,  tbe  words  should  have  been 
"together  with  all  that  space,  or  room,  or  chamber." 
At  the  time  of  the  grant  it  was  simply  a  rough  paved 
road.  WiUis  v.  Wainey,  and  the  other  cases  cited  on 
this  point,  are  distinguishable. 

CoTTOK,  L.J. — This  is  an  action  about  apparently  a 
small  matter,  but  the  action  may  be  of  some  import- 
ance, if  the  matter  complained  of  is  small,  because  if 
tbe  defendant  has  not  got  the  property  in  this  passage 
or  gateway,  he  may  acquire  it  by  tbe  acts  which  are 
complained  of  by  the  plaintiffs.  One  can  under- 
stend,  therefore,  how  it  U  that  such  an  action  as  tbit  is 
brought.  But,  really,  what  we  have  got  to  consider  is 
this,  whether  the  plaintiffs  are  entitled  to  complain  of 
acts  done  by  the  defendant  beyond  the  grant  under 
which  he  claims.  I  cannot  say  that  tbis  deed  of  con- 
veyance of  1839  is  a  very  careful  bit  of  conveyancing, 
but,  still,  we  mutt  deoide  what  is  the  result  of  it.  The 
property  of  the  original  grantors  consisted  of  a  row  of 
bouses  on  the  south  side  of  Oxford-street,  faoing  the 
street,  and  through  one  of  the  houses  there  was  a  pas- 
sage or  gateway.  I  think  I  had  better  use  the  word 
*'  passage,"  so  as  not  to  introduce  the  word  **  gateway," 
which  has  been  so  much  discussed.  There  was  a  pas- 
sage, going  through  the  ground-floor  of  one  of  these 
bouses,  back  into  what  was  a  large  stable,  built  by 
Messrs.  Wimbusb.  Tben  there  was  a  conveyance  in 
terms  which  have  created  very  considerable  difiSoulty. 
Tbe  diflaoulty  which  arises  is  as  to  what  right  Wimbusb, 
and  those  who  claim  under  him,  bad  granted  to  them, 
in  this  passage  or  gateway,  as  ic  is  called  in  tbe  deed, 
going  from  Oxford-street,  ou  the  south  side  of  Oxford- 
street,  through  the  ground-floor  of  one  of  those  houses 
into  the  stobles  which  were  undoubtedly  granted  to 
Wimbusb.  The  conveyance  to  Wimbush  was  in  fee, 
and  was  a  conveyance  of  "  ull  that  piece  or  parcel  of 
ground,  and  all  that  messuage  or  tenement  and  other 
buildings  erected  and  built  thereon,  situste.  staudiogi 
and  being  on  tbe  south  side  of  Oxford -street."  Then  the 
length  is  gifen.  I  need  not  read  that,  except  to  point 
out  that  in  describiog  the  width  of  tbe  parcels,  which 
are  clearly  conveyed  in  fee  to  Wimbusb,  there  is  a 
reference  to  that  part  of  tbem  which  goes  across  the 
gateway,  and  there  it  id  reoognizod  as  "  the  gateway," 
as  some  physical  thing  there  which  is  to  be  recognised, 
and  which  is  important  in  describing  the  metes  and 
bounds  of  the  back  portion  of  tbe  property  which  has 
been  conveyed,  and  which  was  undoubtedly  conveyed 
in  fee  simple  to  Wimbusb.  After  glviug  that  descrip- 
tion of  tbe  parcels,  there  is  a  reference,  to  the  gateway  I 
have  mentioned,  in  these  words,  *'  together  with  the 
exclu8i?e  use  of  tbe  said  gateway  '* — (that  gateway  had 
been  already  referred  to  for  the  purpose  of  defining  the 
length  of  the  boundaries)^*'  inco  Oxford-street,  being 
10  ft.  11  in.  in  the  clear  on  the  north  side, 
and  11  ft.  7  in.  on  the  south  side,  in  depth 
41  ft.  6  in.,  and  iu  height  15  ft.  •  .  .  which 
said  piece  of  ground  and  premises  afe  more  par- 
ticularly delineated  and  described  by  the  portion 
on    the  plan  or  ground  plot  thereof  in  the  margin 
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of  tbese  pi:efleiit8  ooloared  pink."  The  portion  which 
Ib  undoobtedly  oonyeyed  in  fee  simple  is  ooloared  pink 
on  the  plan»  but  the  portion  ooenpted  bjr  the  gateway 
or  passage  from  the  stables  of  Wimbush  into  Oiford- 
str^t  is  cot  coloured  pink  at  all.  Then  there  .are 
general  words,  <<  together  with  aU  and  singular  houses, 
outhouses,  buildiugs,  walls,  ways,"  ftc. 

What  interest  is  conveyed  in  that  gateway  to  Wimbush 
by  this  deed  f  It  is  contended  by  the  plaintiffs  that 
there  is  a  right  to  use  that  passage  simply  for  the  pur- 
pose of  a  way  from  the  stables  into  Oxford-street,  and 
from  Oiford -street  into  the  stables,  not  that  anything 
was  to  restrict  them  to  a  passage  to  the  stablss  so 
long  only  as  they  were  used  as  stables,  but  they  say 
there  is  only  a  right  of  way  granted.  As  far  as  I 
can  see,  their  argument  depends  on  two  things— that 
wbat  is  granted  is  the  exolusive  use  of  the  said  gateway 
'*into  Oxford -street,"  and  that  it  is  not  introduced 
in  the  ordinary  way  of  adding  to  parcels  a  part  of 
which  has  been  already  enumerated,  but  that  it  is 
introduced  by  the  words  *<  together  with/*  which 
usually  introduce  mere  general  words,  easements,  or 
appurtenances.  In  my  opinion  one  cannot,  by  the 
miere  reference  to  this  passage  as  '*  the  gateway,*'  con- 
fine the  user  of  it  to  the  use  for  the  purposes  of  a  way. 
It  is  **  the  exclnsive  use.*'  What  is  granted  is  not  the 
use  merely  for  the  purpose  of  getting  into  Oxford-street, 
or  from  Oxford-street  into  the  stables,  but  '*  the  excln- 
si?e  use  of  a  gateway  into  Oxford-street"  It  is  said 
the  gateway  is  to  be  restricted  to  a  use  for  the 
purposes  of  a  way.  In  my  opinion  that  is  not  so.  One 
finds  here  a  gateway  to  that  which  I  hate  sometimes 
called  a  tunnel,  but  which  I  would  rather  oall  a  passage 
through  this  house.  It  is  defined  as  an  existing  thing, 
called  by  that  name,  and  to  give  the  exclusiYe  use  of 
an  existing  tbiog:,  though  it  may  be  called  a  gateway, 
does  not,  in  my  opinion,  conyey  this  restriction— that 
it  is  to  be  used  only  for  the  purpose  of  a  way.  It  is 
not  the  use  of  the  right  of  way  through  the  gateway 
that  is  granted,  but  it  is  **  the  exclnsi? e  use  of  the  said 
gateway."  Then  one  finds,  as  I  have  read  in  the  parcels, 
that  the  particular  thing  called  "the  gateway"  is 
described  by  height,  by  length,  and  by  width.  In  my 
opinion  that  is  inconsistent  with  the  term  **  gateway  " 
being  referred  to,  as  a  limit  to  the  use  to  which  that 
which  was  described  was  to  be  put.  Although 
these  words  are  not  very  apt,  yet  there  is  nothing  in 
them  which  can  enable  us  to  restrict  the  exclusive  use 
which  is  granted  in  fee  to  Wimbush.  No  one  else  had 
any  right  or  interest  in  this  for  ever  ;  the  exdusif e  use 
is  granted  to  him  in  fee,  and  the  grantors  retain  no 
interest  in  that  use  of  it  at  all.  They  only  had  a  use  in 
the  walls,  the  ceiling,  and  the  fioor.  because  they  had 
a  shooting  gsUery  underneath  the  fioor  and  they  had 
the  rooms  of  a  house  above,  and  they  had,  on  one  side 
certainly,  the  house  which  was  afterwards  Reilly's. 
Therefore  they  had  an  interest  in  the  floor,  in  the 
ceiling,  and  in  the  walls  on  the  side.  Of  course 
they  had  a  right  with  respect  to  the  wall  on  the  east 
side,  but  not  any  in  respect  of  the  house  belonging 
to  them,  except  a  right  to  support  for  that  portion  of 
it  which  was  built  over  that  wall  and  supported  by  that 
wall.  In  my  opinion  it  would  be  wrong  to  say  that  there 
is  anything  to  restrict  the  user.  What  is  given  is  the  ex- 
clusive user  of  the  gateway,  which  the  grantee  can  use 
in  any  way  and  employ  for  any  purpose  not  inconsistent 
with  the  rights  of  the  neighbours  or  with  the  rights  of  the 
public.  Tlierefore  we  must  consider  this  as  intended  to 
be  not  only  exclusive— that  is,  excluding  others  from 
sharing  it — but  a  right  to  use  this  passage,  which  is 
^Sailed  a  gateway,  for  any  purpose  which  the  law  will 
allow,  and  which  does  not  interfere  with  the  rights  of 
the  neighbours. 

It  is  said  that  will  be  granting  a  new  kind  of  easement 
not  recognised  by  the  law*    There  would  be  a  diflculty. 


I  think,  in  granting  the  right  to  use  this  panags  by* 
way  of  easement  merely,  without  desoribing  it  in  any 
way  as  a  gateway  or  passage.  But  I  do  not  at  all  thtnl^ 
even  if  this  is  a  mere  grant  df  easement,' that  it  would  be- 
right  to  construe  it  as  a  covenant  on  the  part  of  the  grantor 
that  this  passage  shall  be  restrioted  from  being  uied  fbr 
any  lawful  purpose  to  which  it  might  be  applicable  bj 
Wimbush.  That  being  so,  I  should  not  myself  be  wiHisg 
to  assist,  by  way  of  injunction,  the  plaintifb,  when  there 
was  a  covenant,  of  which  they  had  notice,  that  the 
granteo  Wimbush,  through  whom  the  defendant  elaims, 
should  be  at  liberty  to  use  that  passage  for  any  lawful 
purpose,  or  for  any  purpose  for  which  it  could  bs  ussd 
without  any  interference  with  the  rights  of  neighboon. 
But  it  may  be  (and  I  think  this  is  probably  the  true  eon-, 
strnction  of  it)  that  the  grant  of  an  exclusive  use  for 
ever  of  this  passage  does  convey  the  property  in  thst 
passage.  All  we  have  to  decide  is  whether  anjtbiog  ii 
now  being  done  of  which  the  plaintiff  can  complidB» 
We  have  not  now  to  decide  the  question  whether,  if  there ' 
is  a  grant  of  this  portion  of  the  house,  it  is  a  grant  of  thst 
passage,  just  as  there  might  be  a  grant  of  a  set  of 
chambers  which  would  give  a  right  to  the  chtmben, 
with  certain  restrictions  as  to  the  use  of  the  walli,  the 
ceiling,  and  the  fioor.  It  is  not  necessary,  and  I  thiok 
it  is  undesirable,  when  the  question  does  not  sziM,  to 
decide,  when  a  person  has  a  set  of  chambers  convejed  to 
him,  what  are  the  rights  as  regards  floors,  walli,  sod 
ceiling,  but  clearly  he  cannot  do  anything  to  intwteie 
with  the  rights  of  his  neighbours,  which  still  exiit  not- 
withstanding the  grant  to  him  of  the  particular  poction 
of  the  house. 

What  we  have  to  consider  is  this — whether,  looking  at 
this  either  as  a  grant  for  ever  of  a  use  for  all  purposeB,of 
this  portion  of  the  buildirg  which  is  now  occupied  by 
Keilly,  or  looking  upon  it  as  a  conveyance  of  the  pro* 
perty,  there  is  anything  of  which  the  plaintiffs  can  tom- 
plain.  My  view  is  that  it  is  a  conveyance  really  of  tbe 
property  in  that  passage  which  is  so  described.  It  ■ 
said  that  on  the  plan  this  passage  is  not  coloured.  I 
think  the  reasonable  answer,  as  regards  that,  has  been 
given  by  Mr.  Warmington,  that  this  was  not  a  contey- 
ance  of  the  property  in  that  portion  of  the  building  lo 
as  to  give  the  right  to  the  soil  down  below,  and  so  as  to 
give  the  right  to  the  air  going  upwards  over  thst, 
because  that  wss,  as  we  know,  dealt  with  in  a  contem- 
poraneous deed.  In  the  conveyance  of  the  building 
now  occupied  by  Beilly  there  were  some  rights  givsn  to 
him  below  and  some  rights  given  to  him  in  the  bonis 
over  that  passage,  and  so  it  would  have  been  w*oogto 
have  coloured  this  like  the  rest  of  the  plan,  which  would 
have  indicated  that  there  was  an  absolute  oonveyaaoe  of 
this  piece  of  the  building  giving  the  right  to  the  ground 
below  and  giving  the  right  to  everything  above  thii 
passage.  Therefore  I  think  that  is  a  reasonable  n* 
planation  which  has  been  given  by  Mr.  Warmington. 

That  being  my  view  of  the  true  effect  and  constmo* 
tion  of  this  deed,  has  anything  been  done  of  which  the 
plaintiffs  can  reasonably  complain  P  If  anything  bed 
been  done  which  would  injure  the  walls, so  as  to  prevent 
the  walls  supporting  tbe  building  above ;  if  anythmg 
had  been  done  to  the  ceiling  or  roof,  so  as  to  pievnf 
that  supporting  what  was  above,  or  if  anything  had  htm 
done  to  the  fioor,  so  as  to  cause  injury  to  the  shooting 
gallery  which  was  below,  tbe  plaintiffs,  in  my  vlsv» 
would  have  had  a  right  to  cotaiplain.  The  dado  and  lights 
which  have  been  put  up  or  afQxed  are  not  shown  to  bavs 
been  put  up,  aifixed,  or  dealt  with  in  such  a  way  as  tocsass 
any  interferf^noe  with  the  support,  or  to  cause  anything 
else  which  the  plaintiff  Beilly,  as  the  owner  of  the  bonss 
on  the  side,  above,  and  below,  was  entitled  to  ooapliiB 
of.  The  only  thing,  in  my  opinion,  which  the  plsintiik 
have  a  right  to  complain  of —I  mean  by  that  to  eaQ  upo 
the  court  to  interfere  in  respect  of— is  this,  that  tkii 
transparency  has  been  fixed  up  in  part  to  the  house  ot 
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the  plftiDtiflt— fcbat  Is  to  mj,  thli  Urge  tfMtpareiiOjF, 
whieh  ttxtcada  dowB  over  part  of  the  gate  whioh  goes 
hkto  tbia  paaaage,  ia  fixed  by  aorewa  lo  that  part  of  the 
bouse  vblch  clearlj  belongs  to  Rellly.  Ia  my  opinion 
that  ie  wrong.  If  Mr.  Warmington  bad  been  here 
before  I  began  my  Jadgment,  I  should  hare  asked  him 
whether  he  was  willing  to  undertake  that  those  screws 
allfaced  to  the  boose  of  ReDly  should  be  removed,  and 
the  transparency  brooght  down  so  as  to  cover  only  the 
passage,  and  not  to  oover  any  portion  of  the  house  be- 
longing to  tbe  plaintiffs.  The  matter  is  a  very  trifling 
one,  although  I  agree  it  was  a  wrong— that  is  to  say»  an 
eseeee  by  the  defendant  of  any  right  which  was  granted 
toblm.  If  that  is  done  I  do  not  think  we  ought  to 
make  any  other  order  in  fa? our  of  the  plaintiffs.  In  my 
opinion  the  substantial  question  is  whether  the  defend- 
ant la  entitled  ooly  to  a  limited  user  of  this  passage 
so  as  to  enable  him  to  go  out  into  Oxford-street  and  go 
la  from  Oxford-street  As  to  that  I  think  the  plaintiffs 
an  wrong.  That  was  the  substantial  question,  but  we 
ought  to  deal  with  it  so  as  to  prevent  it  being  said  that 
we  aUowed  the  defendant  to  do  what  was  in  exoess  of 
tbe  lights  which,  in  our  opinion,  were  granted  to  him, 
and  which  be  possesses  under  the  conveyance  oontained 
in  that  deed. 

LiirDi.BT,  L.J. — I  have  studied  this  deed  of  1889  and 
the  map  annexed  to  it  with  all  the  care  I  could,  and  the 
eondueion  at  whioh  I  have  arrived  is  that  there  are  not 
snffieieot  grounds  to  autborizs  us  judicially  to  limit  the 
ezelusive  use  of  tbe  gateway  whioh  is  granted  to  those 
through  whom  the  defendant  claims.  The  words  of  the 
gxant  here  are  very  different  from  the  words  of  tbe  grant 
whldh  we  bad  to  construe  not  very  long  ago  in  a  case 
{Lomdon  TavernM  Co.  v.  WorUy)  which  arose  in  the  City, 
which  were  "  the  exclusive  '  right '  of  gateway.'*  There 
is  nothing  here  about  any  **  right,**  as  distinguished  from 
**  sue."  Now  the  first  thing  to  aseertain  is,  what  is 
maant  by  the  word  **  gateway,**  *' Gateway '*  is  an 
ambignone  word.  It  may  mean  a  right  of  passage.  It 
may  mean  a  place,  and  in  this  particular  deed  it  appears 
to  me  that  *'  gateway  "  is  used  to  denote  a  place,  a  strip  of 
land  tbe  dimensions  of  which  are  given.  It  is  obviously 
so  meed,  to  my  mind,  in  the  first  place  where  It  occurs 
in  the  deed.  When  we  have  a  grant  of  the  exclusive 
uae  of  a  gateway  leading  into  Oxford-street,  and  then 
tbe  dimensions  given,  it  appsars  to  me  that  what  is  con- 
veyed is  the  exclusive  use  of  that  strip  of  land  the 
dioMnsiona  of  which  are  there  given,  and  whieh  is  de- 
noted by  the  word  ''gateway."  It  Is  said  that  we 
ought  to  construe  the  use  of  the  gateway  into  the  use  of 
a  way,  and  that  it  is  a  mere  easement.  That,  to  my 
mindy  is  to  limit,  without  sufficient  warrant  or  justifica- 
tion, tbe  words  used  in  the  grant.  It  was  pressed  upon 
us  bj  Mr.  Hall  very  ingeniously  that  if  we  construe  this 
grant  aa  the  grant  of  the  exclusive  use  for  all  purposes, 
it  Involves  the  ownership,  and  he  says  that  is  Incon- 
siitent  with  tbe  manifest  intention  of  the  parties,  as  is 
to  be  gathered  from  the  deed  and  the  map.  I  thought 
there  was  a  great  deal  lu  that  at  first,  but  the  more  I 
think  of  It  the  less  I  am  disposed  to  attribute  the  weight 
to  It  which  he  desires.  The  grantor  has  granted  the 
exchislve  use  of  this  gateway,  and  if,  in  order  that  the 
grantee  may  enjoy  the  exclusive  use  of  the  gateway,  it 
Is  neoeeeary  for  us  to  say  that  the  grantee  has  got  tbe 
ownership  of  tbe  gateway,  so  be  if.  That  will  be  tbe 
necesmry  legal  consequence.  I  am  not  sure  that 
is  net  so.  I  rather  think  it  is.  The  inferences  to  be 
drawn  from  the  map  are  explained  In  this  way :  It  is 
quite  obvious  that  tbe  grantor,  assuming  be  granted 
thia  gateway  as  a  corporeal  hereditament,  was  not 
gnnting  it  to  tbe  same  extent  that  he  was  granting  the 
yard  at  tbe  back.  He  was  granting  tbe  yard  at  the 
ba^  In  the  ordinary  way  without  limit  up  or  down. 
Ho  was  not  granting  the  gateway  in  the  same  way  at 


all ;   he  was  not  gnnting  it  up  or .  do.wn*  .  Ho  wae^ 
reserving  to  himself  thet  which  was  above  It,  aud  he' 
was  reeerving  to  himsslf  that  whioh  was  below  if.    That 
is  a  sufficient  reason  for  not  colouring  the  gateway  in 
tbe  plan  in  the  same  way  as  the  land  which  was  at  the 
back,  and  which  was  granted,  was  coloured. 

That  appears  to  me  to  remove  what  at  first  seemed  a 
strong  argument,  that  the  gateway  is  not  coloured  In 
the  plan.  Now,  if  we  look  at  the  matter  we  must  see 
what  has  been  grantsd  and  what  has  been  reserved. 
What  has  the  grantor  granted  P  He  has  granted  the 
exclusive  use  of  the  gateway  which  I  have  mentioned. 
What  has  he  reserved  ?  In  terms,  nothing ;  bur,  by 
necessary  implication,  he  has  reserved  a  right  of  support 
for  that  part  of  the  house  whioh  is  over  the  gateway, 
and  a  right  of  support,  so  far  as  the  floor  goes,  f  jr  that 
part  of  the  house  which  is  under  the  gateway.  Tbere 
is  nothing  said  about  it,  but  that  follows  as  a  necessary 
implication.  It  appears  to  me  that  these  rights,  which 
he  necessarily  has  reserved,  impose  the  only  limit  to  that 
which  is  granted.  That  being  so,  I  thiuk  the  plaintiffs 
are  asking  us  to  put  a  limit  which  cannot  be  justified, 
and  that  the  defendant  is  not  exceeding  his  rights, 
except  as  regards  the  transparency.  So  far  as  I  under- 
stand, that  transparency  is  not  in  the  gateway  at  all, 
it  is  in  tbe  wrong  place,  but  we  will  bear  what  Mr. 
Warmington  has  to  say  about  it. 

LopBs,  HJ. — In  the  year  1839  there  was  a  conveyance 
to  WImbusb,  which  conveyance  we  are  called  upon  to 
construe,  and  it  becomes  material,  to  my  mind,  to  con- 
sider in  tbe  first  place  what  tbe  state  of  the  property 
was  in  1839.     There  was  this  large  yard,  aud  there  was 
this  passage  leading  from  Oxford-street   into  the  yard, 
and  from  the  yard   into  Oxford-street.      Then  in  the 
deed  of  1839  certain  parcels  are  conveyed  to  Wimbush, 
which  beyond  all  question  he  takes  atisolutely  ;  aud  then 
follow  these  important   words,    *'  Together    With    the 
exclusive  use  of   the  said  gateway  iuto  Oxford -street, 
being    10ft.    Ilia,    in    the    clear    on    the   north   side, 
lift.  7iu.  on  the  south  side,  in  depth  4 1  ft.  6iii.,  aud  iu 
height  15rt.i  be  the  siid  several  dimensions  little  more 
or  less."    Now,  what  passed  in  respect  of  this  gateway  ? 
It  is  said  by  Mr.  Hall  that  a  mere  easement  passed,  au 
incorporeal  beraditamenf,  a  right  on  the  part  of  Wim- 
bush to  pass  from  Oxford-street  into  this  yard,  and  from 
the  yard  Into  Oxford-street,  and  nothing  mor^*.     It  is 
said,  on  tbe  other  hand,  by  Mr.  Warmiogcan  that  a 
corporeal  interest  passed— in  point  of  fact,  that  property 
or  ownership  passed.     In  my  opinion,  Mr.  Warming-, 
top's  contention  is  right.      I  think  ownership  passed. 
Tbe  exclusife  use  of   "the  said  gateway"  was  glren. 
The  exclusife  or  unrestricted  use  of  a  piece  of  land,  I 
take   it,    beyond  all  question    pssses  the   property  or 
ownership  in  that  land,  and  there  Is  no  easement  known 
to  the  law  which  gives  exclusive  and  unrestricted  use  of 
a  piece  of  land.    It  U  not  an  easement  in  such  a  case, 
it  is  property  that  passes.    Again,  a  mere  easement  can 
be  conveyed,  or  may  be  conveyed,   by  words  other  than 
these,  and  would  pass  under  general  words.    But  here* 
we  bAve  the  words  to  which  I  bare  called  attention.     A, 
mere  easement  or  right  of  way,  as  a  general  rule,  I 
venture  to  thiuk,  is  not  set  out  by  measurements  in  the 
way  that  what  passes  here  is  set  out  by  measuremi^uts.. 
But  then  It  is  said  by  Mr.   Hall  you  have  the  word 
**  gateway  "  ;  and  he  relies  on  the  word  "gateway  "  as 
meaning  a  right  of  way,  and  nothing  more. 

Now,  in  my  opinion,  Mr.  Hall  is  not  entitled  to  rely 
on  the  word  "  gateway  "  to  that  extent.  [  think  the- 
word  "  gateway  "  is  a  mere  dosciiption  of  the  thiug^a. 
mero  mode  of  identifying  the  thing  whioh  has  to  pass, 
aud  it  cannot  In  any  way  be  construed  as  restrict ive  of 
the  previous  words  *'  exclusive  use."  This  case  seems  to. 
me  very  much  like  the  illnstration  I  am  about  to  give.. 
A.  is  owner  In  fee  simple  of  a  oettain  set  of  ohantbers  inr 
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tbe  Teople,  and  he  grants  to  an  under- tenant  the 
exclaeife  use  of  one  of  the  rooms  in  that  tet  of  oham« 
here.  I  take  it  the  ownersb^  in  that  room  paiaet, 
and  the  person  who  takes,  is  entitled  to  use  that  room 
in  efery  reasonable  way,  I  take  it  he  may  use  the 
£6or  of  that  room  in  a  reasonable  way,  the  walls  of  that 
room  in  a  reasonable  way,  and  the  ceiling,  if  it  were 
necessary  to  use  if,  in  a  reasonable  way.  The  conclusion 
that  I  arriTe  at  in  this  case  is  this,  that  there  was  oon?eyed 
to  Wimbush  the  absolute  ownership  in  the  passage,  sub- 
ject to  this,  that  he  must  use  the  passsge  reasonably— 
that  he  must  not  in  any  way  interfere  with  the  con- 
ourreut  or  oorrelatife  rights  of  his  grantor— that  he 
may  uf  e  what  I  may  call  the  floor  of  tbe  passage  or  the 
ceiling  or  walls  of  the  passage  in  e?ery  reasonable  way 
— I  need  scarcely  add  not  in  any  way  creating  a  nuis- 
ance, or  in  any  way  infiioging  upon  the  rights  of  the 
grantor.  For  myself  I  entertained  a  Tery  strong 
opinion,  early  in  the  case,  that  Mr.  Warmington's 
contention  was  right,  but  there  was  one  matter  which 
caused  me  to  pause  and  hesitate,  and  that  was  the  plan. 
For  same  time  I  felt  a  difficulty  in  understanding  why, 
whilst  the  other  parcels  passing  by  tbe  deed  of  1839 
were  coloured  pink,  this  passage  was  not  eoloured  pink, 
what  passed  being  described  in  the  deed  by  reference  to 
a  plan.  But,  to  my  mind,  that  has  now  been  satis- 
factorily explained,  and  the  explanation  is  this.  With 
regard  to  that  portion  of  the  property  whioh  is  coloured 
pink,  ererything  abo?e  and  balow  was  being  conreyed  • 
With  Regard  to  this  part  of  tbe  property,  tbe  passage, 
nothing  below  and  nothing  above  was  oon?eyed.  I  take 
it  that  is  the  reason  why  we  fiod  this  diversity  in  tbe 
colouring.  I  think,  therefore,  that  the  judgment  of 
the  learned  Judge  below  was  right,  and  that  tbe  appeal 
should  be  disndssed. 

Appeal  diBmiBud^ 

The  following  form  uf  undertaking  by  the  defendant 
as  to  the  transparency  was  proposed,  and  approved  by 
the  oonxt,  to  preface  the  order: — '*  Defendant,  by  his 
counsel,  undertaking  to  remove  the  screw,  or  other 
means  by  which  the  transparency  in  the  pleadings  men- 
tioned is  fastened  to  the  facia  of  the  plaintiifs'  shop, 
and  to  reduce  the  height  and  size  thereof  so  as  to  bring 
the  same  within  the  gateway  referred  to  in  the  deed  of 
the  10th  of  July,  1839.** 

Solicitors  for  the  appellants,  Jamon,  Oohh,  Fearaon, 
dbCo. 

Solicitors  for  the  respondent.  Ranger,  Burton,  A  Co, 
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MtXBS  9.   CAITEfifiOK.    (a.) 

Ea^erMiit'-^Lighi — Implied  grant — Railway  company'^ 
Sale  of  iurpluB  land-^Obetruction — L* junction. 

A  railtoay  company  eold  to  the  plaintiff  a  piece  of 
thtir  Burplue  land^  with  a  hotae  erected  thereon,  facing 
the  railway,  which  at  thie  place  ran  over  a  eeriee  of 
hrick  archte,  through  which  there  wae  eome  access  of 
light  to  the  lower  windowe  of  the  houee.  The  company 
retained  in  their  hande  lande  adjoining  the  property 
ecldf  and  the  conveyance  contained  a  recital  that  the 
company  required  all  the  land  other  than  that  eold  to 
the  plaintiff  for  the  conetruction  of  their  railway;  hut 
it  contained  no  expreee  grant  of  a  right  to  light. 

The  dffendant'e  ptedeceeeor  in  title  eubseguently 
acquired  Jrwn  the  company  the  fee  eimple  of  the  lande 
oppoeite  the  plaintiff  e  houee,  on  which  he  erected  build" 

(a.)  Bapsrted  by  W.  Ivimbt  Coox,  Esq.,  Barrister-at- 
Law. 


tfi^s,  and  took  a  lease  of  the  arche$»  Afierwarde  the 
defendant  acquired  t?ie  property^  and  UoeM  iip  the 
openinge  of  the  archee  on  the  tide  neareet  the  pUdtdife 
houee  tffith  hoardinge* 

Held,  that  the  company,  on  edling  the  land,  eHteni 
into  an  implied  obligation  nci  to  do  anything  on  tie 
land  retained  by  them  which  would  interfere  with  tht 
plaintiff* e  reaeonable  enjoyment  of  the  land  purchated  by 
him,  exeept  what  wae  neceeeary  for  the  eonetrudionef 
their  railway;  and  that,  the  hoarding  ereded  by  tte 
defendant  not  being  neceeeary  for  that  purpoee,  aa  <s- 
junctUm  ought  to  be  granted  ae  to  it. 

Dtcieion  of  Kekewich,  J.,  affirmed. 

Appeal  from  Kekewich,  J. 

In  1863  the  London,  Chatham,  and  Dover  Bailvay 
Co.  sold  to  the  plaintiff  Myors  a  pieoe  of  their  sarplsi 
lands,  with  a  house  which  they  had  permitted  him  to 
erect  thereon,  situate  in  Newington-canseway,  on  ths 
south-west  side  of  tbeir  line  of  railway,  whioh  st  thii 
place  ran  over  a  series  of  brick  arches  at  a  distasos  of 
about  eight  feet  from  tbe  plaintiff's  house.  Throsgh 
two  of  these  arches  access  of  light  was  obtained  lo  tbe 
lower  windows  of  the  bouse  facing  the  railway.  lbs 
railway  company  retained  in  their  own  hands  the  lands 
adjoining  the  property  sold. 

The  conveyancd  from  the  railway  company  to  tbe 
plaintiff  recited  that  the  company  required  alltbslsBd 
other  than  that  sold  to  the  plaintiff  for  tbe  oonsbtete 
of  their  railway,  but  it  contained  no  express  grant  of  a 
right  to  light,  nor  any  covenant  or  agreement  aa  to  Ugbt. 

In  1872  Isaacs,  the  predeoesaor  in  title  of  tbe  dsfsad- 
ant,  acquired  from  the  railway  company  the  fse  sispb 
of  the  land  on  the  north-east  side  of  the  line  oppotilB 
tbe  plaintiff's  house,  and  took  from  them  a  lesss  foe 
1,000  years  of  the  arches.  Since  that  date  the  latter 
had  been  used  for  storing  maobinerj,  by  which  tbe  ligkt 
to  the  plaintiff's  windows  had,  to  a  certain  extent,  bsea 
obstructed. 

In  1887  tbe  defendanti  who  had  purchased  the  pio- 
pertj  from  Isaacs,  erected  buildings  on  the  northeait 
side  of  the  railway,  a  short  distance  from  the  two  aiebas 
on  the  side  nearest  the  plaintiff's  house,  the  opeabtgiof 
whioh  he  blocked  up  with  hoardings. 

Tbe  plaintiff  had,  as  he  alleged,  since  1863  enjoyed 
the  access  of  light  to  his  windows  through  the  opciibigi 
of  these  two  arches. 

This  was  an  action  brought  by  the  plaintiff  to  roitnis 
the  defendant  from  obstructing  such  Ugbt  by  the  boiM- 
ings  or  by  the  boardings,  and  for  damages. 

The  plaintiff  having  died  in  1888,  the  action  wss  cot- 
tinned  by  his  represeutativee. 

On  the  10th  of  July,  1889,  Eekewlofa,  J.,  grantodthe 
injunction  as  to  the  hoardings  and  directed  aa  iaqoiiy 
as  to  damages. 

The  defendant  appealed. 

Neville,  Q.C.,  and  Bueidl Boberte,  for  tbe  appellsat.- 
No  grant  to  the  plaintiff  of  a  light  to  light  can  be  ia- 
plied,  as  such  a  grant  would  be  inconsistent  with  ths 
recital  in  the  conveyance.  Further,  the  plaintiff  if  ^ 
entitled  under  the  Prescription  Act (S  4k  3  WiU.  4,e.lU 
s.  3)  by  reason  of  the  interruption  of  bis  enJoyaNst  of 
the  light  in  1872. 

They  referred  to  Birminaham,  Dudley,  and  Didrid 
Banking  Co.  v.  Boee,  36  W.  R.  914,  38  Gh.  D.S9S; 
Preeland  j.  Bingham,  37  W.  B.  385,  41  Cb.  J>.W; 
City  of  London  Brewery  Co,  v.  Tennant,  «S  W.  B- 11% 
L.  B.  9  Cb.  212 ;  Clarke  v.  Clark,  14  W.  B.  115,  U  B. 
1  Cb.  16. 

Warmington^  Q.C,  and  Swinfen  Eady,  tot  tbe  is* 
spondent,  upon  waiving  their  right  to  the  inqoity  si  to 
damages,  were  not  called  upon. 

CoTTONy  L.J.— All  we  have  to  dedde  is  the  qMS* 
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tion  brought  before  qs  on  thin  Appeal,  which  ii 
from  a  Judgment  of  Kekewiob,  J.,  granting  an  in- 
JoBction  and  requiring  the  remofal  of  a  hoarding 
pot  np  bj  the  defendant  ao  as  to  obetnict  the  light 
ooaiBg  through  an  arch  under  part  of  the  line  of  the 
London,  Chatham,  and  DoTez  Bailway.  .  [His  lordahip 
then  stated  the  facts  of  the  oas,e,  and  continued  :^] 
The  first  question  we  baTe  to  consider  is  this.  Is  there 
s&y  light  at  all  in  the  plaintiff,  or,  rather,  is  there, 
under  the  droumstances  which  I  ha?e  stated,  anj 
obligation  on  the  railway  companj  not  to  obstruct  the 
plaifltiirs  lights  ?  If  a  person,  who  is  the  owner  of  two 
plot!  of  lands,  on  one  of  which  a  house  has  been  built 
aells  the  plot  with  the  house  on  it,  and  retains  the  other, 
thsD,  from  the  position  in  which  he  has  placed  himself 
towards  the  purchaser,  there  is  the  implied  obligation  or 
coDtioct  or  covenant  (call  it  which  jou  will)  on  his  part 
not  to  interfere  with  the  lights  of  the  houae  which  ho 
has  sold  ;  and  if  this  railway  company  was  a  mere 
oidinary  owner  of  land,  that  would  be  the  obligation 
vhieb,  unless  rebutted,  would  primd  facie  result  from 
the  position  in  which  the  vendor  has  placed  himself  to- 
wards the  purchaser.  Here  the  vendors  were  a  railway 
eonpany,  and  the  difference,  as  it  is  argued,  is  this, 
tbst  a  railway  company  will  not  be  presumed  to  do 
anything  which  would  interfere  with  the  construction 
of  their  railway.  And  no  doubt  that  is  so.  It  is 
dear  upon  the  face  of  the  conveyance,  and  I  think  it 
appears  irom  the  evidence  that  there  was  a  limiUtion 
on  the  implied  contract  entered  into  by  the  vendors 
(tbe  railway  company)— vie,  that  they  were  not  to  be 
Kstrieted  from  doing  what  was  necessary  for  tbe  pur- 
poaes  of  constructing  their  railway.  That,  in  my 
opinion,  is  the  true  nature  of  the  obligation  here.  But 
than  it  is  argued  that  this  really  makes  this  obligation 
entirely  dependent  on  the  will  of  the  railway 
eompany,  and  that  that  is  quite  inconsistent  with  and  is 
lepognant  to  the  grant  of  the  house  to  the  purchaser 
fhiough  whom  the  plaintiff  claims.     But  that  is  not  ao. 

I  think  the  true  view  is  that  the  limitation  of  the 
obligation  oontracted  by  the  railway  company  is  not  en- 
tiKly  dependent  on  the  will  uf  tbe  railway  company. 
It  is  that  they  may  do  anything  which  is  required  for 
tbeoonatruction  of  their  railwi^ ;  and  the  engineer  will 
^teimine,  subject  to  the  directois,  what  is  necessary  for 
theeoDstruotion  of  the  railway.  That,  therefore,  is  not 
a  matter  left  entirely  to  the  will  of  tUe  oompanr,  but 
•ertain  definite  purposes  are  pointed  out,  for  which  only 
tbe  railway  company  are  entitled  to  use  tbe  land  re- 
tained ao  as  to  interfere  with  the  obligation  which  is 
tttered  into  by  them  as  regards  the  light  to  the  windows. 
What  I  hold  therefore  is,  that  in  this  case  the  railway 
wnpany  as  owner?,  not  only  of  tbe  lands  sold,  but  of 
^e  land  adjoining,  entered  into  an  implied  obligation 
aottodo  anytblDg  on  the  adjoining  land  to  interfere 
vitb  the  plaintiff's  reasonable  enjoyment  of  the  land  sold, 
«xoept  that  which  wae  necessarily  required  for  the  con- 
■tnietion  of  the  railway.  So  the  first  question  wa  have  to 
«n»ider  is  whether  this  hoarding  which  was  oomplained 
^  by  the  plaintiff  was  required  for  tbe  construction  of 
we  railway.  In  my  opinion  it;cerUinly  was  nor.  It  is 
Mtthat  the  railway  company  in  making  an  alteration  of 
weir  line  have  put  up  this  hoarding,  but  the  facts  axe 
that  the  company  have  granted  to  the  defendant  a  lease 
^  interest  under  which  he  is  in  occupation,  and  for  the 
pupose  of  making  that  occupation  profitable  to  binself 
"-ttd  therefore  possibly  to  some  extent  so  as  to  give  the 
ttiivay  company  a  larger  rent  for  the  archway — he  has 
ptttnp  (he  boarding  which  is  complained  of.  That  is 
^er  for  his  own  pecuniary  benefit  or  for  the  benefit  of 
w«  railway  company,  I  d6  not  care  which— take  it  for 
tts  pecuniary  benefit  of  the  raUway  company.  But  it  is 
Bot  for  the  purposes  of  the  construction  of  their  line, 
wwUoh  only  are  they  entitled  to  deviate  or  be  relieve 
HOB  the  obligation  as  regards  the  house.      Tbe  obliga- 


tion is,  net  to  interfere  with  the  light  except  in  doing 
what  is  required  for  the  construction  of  the  railway. 

It  is  said  that  in  the  case  of  such  an  implied  covenant 
the  court  will  not  interfere  unless  there  is  a  substantial 
interference  with  the  light  of  the  plaintiff.  With  that  I 
agree.  It  was  argued  also  on  behalf  ,of  the  defendant 
that  there  could  be  no  implied  obligation  in  a  case 
where,  upon  the  evidence,  the  angle  of  light  as  it  came 
to  the  bouse  was  less  than  forty*  five  degrees.  In 
my  opinion  that  is  entirely  wroog.  The  court  will 
not  interfere  by  injunction  where  it  sees  there  is  still  a 
reasonable  access  of  light  of  sufficient  extent  to  the 
person  complaining;  but  the  obligation  would  be 
implied  quite  as  much  where  there  was  no  obstacle 
existing  at  the  time  opposite  the  house  sold — no  diffi- 
culty ariaiog  from  anything  there  was  on  the  land  of 
the  plaintiff  or  the  adjoining  land.  Take  for  example 
a  bouse  on  Saliabury  Plain,  without  anything  to  inter- 
fere with  the  light  which  came  from  the  horiiou.  Could 
it  be  said  that  tbe  vendor  of  such  a  house,  iu  retaining 
adjoining  land,  did  not  subject  bimaelf  to  the  implied 
obligation  not  to  do  anything  thereon  which  would 
interfere  with  tbe  acceea  of  tbe  light  to  the  house  which 
he  has  aold  P  It  may  be  that,  if  he  put  up  something 
which  only  dimioiahed  the  light  in  an  influitesimal 
degree,  it  would  uot  be  held  to  be  such  au  interference 
as  to  call  for  the  interposition  of  the  court ;  but  that 
does  not  affect  the  quostion  whether  or  not  an  obligation 
was  entered  into  by  tbe  vendor. 

In  dealing  with  the  question  whether  or  not  there 
has  been  such  a  breach  of  the  obligation  as  to  justify  or 
require  the  interference  o(  the  court  it  mutt  be  borne  iu 
mind  that  the  position  of  the  house  and  windows  ia. 
snch  that  a  very  small  diminution,  of  the  light  to  the 
access  of  which  the  plaintiff  had  a  tight  would  be  pre- 
judicial. The  railway  is  dose  to  the  house,  only  eight 
feet  off,  and  any  interference  with  the  light  which  came 
to  it  before  the  acta  complained  of  would  produce  a 
serious  effect. 

The  learusd  judge  had  before  him  a  variety  of  wit* 
nesses  who  all  say  that  siuce  the  act  done  by  the 
defendant  there  has  been  a  subatantial  alteration  in  the 
light.  One  of  them  said  (and  this  was  very  much  oom- 
mented  upon  in  argument),  that  he  saw  the  light 
"streaming  down  through  this  archway."  I  do  not 
think  one  ought  to  criticize  that  expression  very  closely, 
but  I  understand  this  to  mean  that  there  was  a  sub- 
stantial amount  of  light  coming  through  this  archway. 
Opposed  to  that  is  certain  expert  evidence.  Without 
intending  any  disrespect  to  these  witnesses  I  agree  with 
the  learned  judge  that  evidence  as  to  facts  and  experi- 
ence is  much  more  to  be  relied  upon  than  any  scientific 
evidence  as  to  what  will  be  tbe  consequence  of  a  certain 
act,  and  when  I  find  here  that  the  judge,  after  seeing 
and  hearing  all  the  witnesses,  relies  upon  the  witnesses 
of  experience  in  opposition  to  the  expert  witnesses,  I 
cannot  differ  from  the  conclusion  at  which  he  has 
arrived. 

Then  there  i«  one  remaining  point  which  was  pressed 
upon  us,  that  of  acquiescence.  But  how  has  there  been 
acquiescence  ?  There  has  been  no  acquiescence  in  the 
thing  complained  of,  because  that  has  not  been  done 
until  recently.  There  waa ,  no  doubt,  a  non-interference 
by  tbe  plaintiff  with  a  temporary  obetrnction  of  a  small 
amount  of  light  caused  by  some  machinery  put  up  by 
Iiaacs.  But,  to  my  mind,  there  has  been  no  acquiescence 
in  the  putting  up  of  tbe  hoarding  by  tbe  defendant. 
In  my  opinion  this  appeal  fails,  and,  as  the  oounsel  for 
the  respondents  have  properly  waived  the  inquiry  as  to 
damages  in  respect  of  the  buildings  on  the  north* 
eastern  side  of  the  railway,  the  appeal  must  be  dis- 
missed, with  costs. 

BowBir,  L.J. — I  am  of  the  same  opinion.  As  to  the 
question  of  fact  involved  in  the  appeal,  I  shall  really 
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add  ootbing  to  what  the  Lord  Jaetice  has  laid,  with  this 
alight  ezoeption,  that  I  do  not  oontider  that,  in  a  case 
of  this  sort,  we  ought  to  roTlew  the  deeifion  of  the 
Jndge  below»  who  hae  seen  the  witnesses,  Jast  as  if  we 
had  seen  the  witnesses  onrselTes.  We  are  not  in  that 
position.  I  am  farther  imprassed,  in  the  present 
instance,  by  this,  that  the  judge  below  apparently 
founded  his  Judgment  mainly  upon  the  cadence  of  one 
gentleman,  Br.  Tsunor,  to  which  he  seems  to  hare 
attached  mnoh  weight  and  ^importance,  and  if  Dr. 
Tanner  was  a  firet-rate  witnest,  and  if  his  e?idence  was 
worthy  of  all  the  attention  and  respect  which  the  judge 
ga?e  it,  it  is  impossible  to  say  that  bis  e?idence  does  not 
justify  the  finding  that  the  light  here  has  been  sub* 
stantially  or  appreciably  diminished  by  the  hoarding. 
I  think,  therefore,  the  matter  beiug  one  peculiarly 
within  the  cogDisanoe  of  the  judge,  we  cannot  review 
his  decision  as  to  the  fact,  e?en  if  we  differed  from  him. 
At  the  same  time,  it  must  not  be  at  all  supposed  that  I 
differ  from  the  learned  judge,  and  so  far  as  I  can  judge 
from  the  paper  evidence  that  is  before  me,  I  do  not  say 
that  I  should  not  have  come  to  the  same  conclusion. 

But  as  to  the  point  of  law,  which  is  perhaps  of  more 
general  importance,  I  will  add  one  or  two  words.  Hero 
is  a  railway  compauy  which  is  possessed  of  a  large 
piece  of  land,  along  a  portion  of  which  the  railway  is 
intended  to  be  constructed.  The  company  allow  a  pur- 
chaser to  enter  on  the  residue  of  the  land,  close  to  the 
place  where  the  line  will  in'  the  end  be  carried,  to  occupy 
it  under  an  agreement,  and  to  build  a  honse  upon  it, 
which  honse  they  finally  con?ey  to  him. 

Now,  what  is  the  implied  obligation  that  the  company 
came  under  as  regards  the  use  of  so  mnoh  of  the  land 
as  they  retain  for  the  purposes  of  their  own  raQway  ? 
As  in  the  case  of  all  other  implied  covenants  or  implied 
obligations,  in  order  to  see  what  the  measure  of  the 
obligation  is  we  must  look  at  the  reason  of  the  thing 
and  at  the  surrounding  circumstsncee  in  order  to  ascer- 
tain, if  we  can,  what  was  the  obvious  intention  of  the 
parties,  so  as  to  give  to  the  transaction  between  them 
that  minimum  of  efficacy  and  value  which,  upon  any 
view  of  the  case,  it  must  have  been  their  common  inten- 
tion it  should  have. 

'  Supposiog  this  were  the  case,  not  of  a  railway  com- 
pany, but  of  an  ordinary  landowner  who  has  two  pieces 
of  land,  which  either  adjoin,  or  are  so  near  to  one 
another  that  the  enjoyment  of  the  one,  perhaps  for  all 
purposes,  at  any  rate  for  some  purposes,  dependu  upon 
the  user  to  be  made  of  the  other  portion  of  land. 
What  is  the  obligation  which  the  law  assumes  to 
arise  between  the  parties  as  soon  as  the  conveyance 
Iras  been  made  and  comes  into  effect  P  The  owner 
of  a  piece  of  land  which  is  not  sold  is  selling  a  piece  of 
adjoining  land,  the  fnll  enjoyment  of  which  depends 
upon  the  use  which  he  makes  of  that  portion  which  is 
not  sold.  Surely  it  must  be  in  the  contemplation  of 
the  parties  that,  in  the  absence  of  any  express  agree- 
ment one  way  or  the  other,  the  vendor  shall  not  so  use 
that  land  which  he  retains,  as  to  preclude  any  possible 
Qse  of  the  building  or  lands  which  he  sells,  or  to  pre- 
Tent  that  use  of  it  for  which  he  knows  he  is  selling  it  to 
the  purchaser.  It  would  be  contrary  to  oommon 
notions  of  justice  and  fair  dealing  if  it  were  otherwise ; 
and  the  truth  is  that  the  law  in  such  a  case,  when  the 
parties  have  entered  into  the  relation  of  vendor  and 
purchaser,  assumes  from  the  circumstances  an  obligstion 
on  the  part  of  the  seller  not  to  do  anything  with  his 
own  land  which  would  defeat  the  known  mutual  inten- 
tion of  both  patties  upon  the  sale.  Now,  apply  that  to 
a  house.  Suppore  I  have  a  large  piece  of  land,  on  one 
part  of  which  is  standing  a  house,  that  house  may  be  a 
f&ere  congeries  of  bricks,  never  intended  to  be  used  as  a 
house,  but  which  may  be  polled  down  and  carted  away 
so  as  to  be  sold  as  bricks.  If  I  sell  a  honse  merely  as 
btioks,  of  cotirse  the  transaction  would  be  different,  but 


if  I  sell  a  house  which  is  standing  on  part  of  my  land 
as  a  house  with  windows  in  it,  to  be  used  as  a  house, 
and  the  windows  in  it  to  be  used  as  windows,  the  Issst 
that  the  law  implies  from  the  neoessary  reason  of  the 
thing  is  that  I  am  not,  upon  the  remainder  of  mj  land 
which  I  keep  back,  immediately  I  have  sold  the  house 
and  its  windows,  to  do  something  which  prevents  all  ass 
of  the  honse  as  a  house,  and  all  use  of  the  windows  as 
windows.  - 

The  law  imposes-  that  obvious  duty  in  the  form  of 
what  it  calls  an  implied  obligation,  or  implied  covsb* 
ant  or  contract,  on  the  part  of  the  vendor,  who  is  sellisg 
one  portion  of  his  property  and  retaining  the  other, 
under  circumstancee  like  this,  that  he  vrillr  not,  on  the 
property  which  he  retains,  use  all  his  rights  as  ovasr 
with  respect  to  the  property  which  he  retains,  bet  will 
only  use  such  of  his  rights  of  ownership  as  can  be  used 
consistently  with  the  convenient  and  reasonable  enjoy- 
ment of  the  house  he  has  sold  as  a  house.  That  is  the 
ordinary  implication.  But,  as  is  clear,  this  impUoation 
depends  upon  what  one  gathers  from  observing  ths 
transaction,  and  trying  to  find  in  it  a  doe  to  the  mataal 
intention  of  the  parties,  and  as  soon  as  you  add  facts 
which  make  it  obvious  that  the  intention  of  the  psrtisi 
was  one  way  or  the  other,  then  yon  baTO  facts  vUsh 
give  a  colour  to  the  inference  which  the  law  dravi^  sad 
which  very  often  lessen  the  obligation  which,  in  ths 
absence  of  those  f act«,  or  that  fact,  vrould  be  sopposed 
to  have  arisen.  I  keep  a  piece  of  land,  and  sell  the 
house  as  a  house.  The  obvious  intention,  in  the  abosaes 
of  anything  else,  is  that  I  intend  it  to  be  used  ss  a 
house.  But  if,  at  the  time  I  sell  it,  I  make  it  olsar  to 
the  person  who  is  taking  the  house — or  supposing  ths 
circumstances  of  the  case  make  it  clear  to  him— that,, 
althongh  I  sell  it  to  him  as  a  house,  I  am  intending, 
nevertheless,  to  use  the  remainder  of  my  land,  which  If 
keep,  in  a  way  which  may  interfere  in  some  degree  with 
the  full  enjoyment  of  the  house  as  a  bouse— shea  yoa 
get  a  new  fact  or  a  new  element  introduced  into  the 
case,  which  shows  that  the  intention  of  the  parties  wss 
a  limited  one,  and  that  it  was  not  intended  by  the 
parties  that  the  foil  use  of  the  house  as  a  bouse,  or  ths 
full  enjoyment  of  the  lights  and  windows  as  windows- 
was  the  essence  of  the  transaction. 

Now  here  it  is  said  that,  at  the  time  that  the  railwsy 
company  sold  this  house  as  a  house,  with  its  window 
lights  to  be  used  as  lights,  the  purchaser  bad  notioo 
that  the  railway  company  intended  to  use  the  remaiadsr 
of  the  land  in  a  particular  way  which  would  neoessarilj 
interfere  with  the  enjoyment  of  the  light  to  the  windows^ 
and  would,  so  to  speak,  modify  the  ordinary  implioatioa 
which  the  law  would  extract  from  the  transaction. 

Therefore  it  becomes  neoessary  to  look  at  what  was 
the  exact  character  of  the  conveyance,  and  at  what  the 
purchaser  of  the  house  was  told  at  the  time  be  msde 
the  purchase.  It  is  clear  that  he  was  told  that  the 
sail  way  company  intended  to  ooostmot  a  part  of  thsir 
Hue  on  a  portion  of  the  remainder.  I  neglect,  for  the 
purpose  of  this  judgment,  any- consideration  of  whst 
the  exact  terms  would  be  about  anything  else  txeept 
this  part  of  the  land  which  immediately  fronts  the 
windows  of  the  plaintiff ;  but  the  purchaser  wss  told, 
what  it  was  most  material  for  him  with  reference  to  his 
window  lights  to  know,  that  the  railway  company,  whsa 
they  sold  him  the  house  and  gave  him  the  windows,  rs- 
qnired  the  remainder  of  the  land  for  the  eonstroetioa  of 
the  railway.  Now  to  what  extent  did  that  modify  the 
obligation  which  the  law  would  infer  f  I  think  it  wooU 
modify  it  to  this  extent— that  the  vendor  would  n» 
longer  be  bound  to  leave  the  window  lights  intsct,  bat 
he  would  have  a  right  to  diminish  the  light  to  the  win- 
dows and  to  interfere  with  the  enjoyment  of  the  UaA 
so  granted  ao  far  as  he  required  to  do  so  for  the  parposs 
•f  constructing  the  line,  but  no  further.  And  this 
would  be  the  case  unless  you  had  some  loftker  fiMt » 
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In  ri  DobjI  Gallut  (Ldcitbd). 


HlOK  GOUBT. 


aome  fortber  Dotioe— ■omethiog  further  to  modif  j  the 
intention  of  the  partlee  to  the  traneaotion*  Of  coarse, 
th«  hroed  rale  applies,  that  the  person  who  gives  a 
fldng  to  be  eojojed  inteDds  that  it  is  to  be  en  Joyed,  and 
bsi  no  right  afterwards  to  do  anything  wbioh  defeats 
the  eojojment  to  which  he  has  consented,  and  which  is 
the  ertatare  of  his  own  gift.  The  appellant's  argument, 
therefore,  breaks  down  because,  although  the  purohes^ir 
eUul/  oould  not  oomplain  of  the  rsilway  oompeny  in- 
terfering with  his  windows  in  the  construction  of  thsir 
Une;  yet  if  the  interference  was  one  which  went  beyond 
the  eonjtruction  of  the  line,  then  the  ordinary  presump* 
tbn  of  the  law  would  apply. 

It  seems  to  me  that  the  erection  of  this  hoarding  is 
certainly  not  for  the  purpose  of  the  coustractlon  of  the 
line,  bnt  goes  beyond  it.  Our  decision  rests  on  the 
broad  groand  that  the  Tender  cannot  derogate  from  his 
ovn  grant,  but  Is  bonnd  to  allow  the  premises  which  he 
baa  aold  to  be  enjoyed  so  far  es  they  reasonably  can  be 
ttjoyec,  limiCiog  the  enjoyment  only  by  the  kind  of 
itter  of  his  own  land  which  be  must  be  taken  to  hate 
deaired  to  preserve.     So  much  for  the  law  of  the  case. 

The  appellant  seems  to  me  to  fail,  and  the  decision  of 
the  eourt  below  must  be  affirmed. 

Aa  to  the  building  en  the  other  side  of  the  arch,  I 
igree  with  what  the  Lord  Justice  has  said. 

.  Fat,  L. J.,  concurred. 

Apptal  diimi§§ed 

Solicitors,  Safety,  Muntley,  dt  Son;  JStkklin,  Wa$h^ 
i»gton,  dt  I^aBmore. 


Wfib  <Kott(t  o{  f  U0ttcf» 


Chan.  Dif. 
North, 


In  re  3)oKi  Gaixbbt  (Ldcixbd).  (a.) 

Pradice-^  Cro$§' examination  of  V)itne»i9$  hffore  an 
eraminer  —  Order  of  cross-examination  —  Bules  of 
Supreme  Courts  1883,  ord.  37,  rr,  21,  22. 

'^n  app2tcafton.  iiraa  made  hy  a  shareholder  /or  the 
ruMfioiaion  of  the  register  of  a  company,  When  the  ap* 
pUeatUm  tame  on  for  hearing,  the  shareholder  applied  to 
Asm  the  witnesste  who  had  made  affidavits  on  behalf  of 
tie  company  crose' examined  upon  thtir  affidavits,  and  an 
wder  was  made  that  the  witftesses  on  both  sides  should 
^liMi  for  cross-examination  before  an  exomintr.  On 
ottering  before  the  examiner,  the  question  was  raised 
vkelher  the  shareholder's  uitnesses  or  the  company's 
witseaaca  ought  to  he  cross-examined  first. 

Betd,  that,  under  the  cireumstancfs  of  the  ease,  the 
thartholder's  witneeees  should  be  cross-toeamined  first  if 
tie  eempany  desired  to  cross-examine  them, 

notion. 

Me  was  a  motion  for  directions  to  an  examiner  of 
the  court  as  to  what  order  ought  to  be  pursued  in  the 
ooea-ezamination  of  witneeses  before  him. 

An  application  was  made  by  A.  Honricb,  a  share- 
holder of  the  above-mtfUtioned  company,  under  section 
K  o(  the  Companies  Act,  1862,  for  the  rectification  of 
^  register  of  members  of  the  company  by  hat iug  bis 
BiBM  removed  therefrom. 

On  the  20th  of  December,  1889,  the  application  came 
ea  for  hearing,  and  the  applicant  asked  that  the 
wtteeaaaa  who  bad  made  affidavits  on  behalf  of  the 
Pmpuy  might  be  arose. examined  upon  their  affidavite. 
^  notion  accordingly  stood  o?er,  and  an  order  was 

(a.)  Reported  by  J.  Tuvsibam,  Esq.,  Barrlster.at-Law.    ^ 


made  that  the  witnesses  on  both  sides  should  attend 
before  an  examiner  for  cross-examination  if  the  opposite 
party  >  should  desire  to  crossrexamine  them. 

An  appointment  for  or9ss.examination  was  accord- 
ingly made  by  the  examiner  to  whom  the  matter  woe 
assigned,  for  Monday,  the  24tb  of  February,  1890 ;  and  ; 
the  partiee,  their  counsel,  so)ioitorp,  and  witnessee 
attended  on  that  day.  What  then  took  place  appears 
from  the  report  of  the  examiner,  which  was  as  fol- 
lows:— "It  was  Oontended  by  Mr.  Terrell  (counsel  for 
the  applicant)  that,  being  in  the  position^  of  plaintiil,  he 
was  entitled  to  have  his  witnesses  cross-examined,  it 
Mr.  Ohester  (counsel  for  the  company)  desired  to  cross* 
examine  them,  before  cr08«-examining  the  witnesses  of 
the  company,  and:he  tendered  Messrs.  Honricb,  Ingrey, 
Beydellet.  and  May  hew  for  cross-examination  accord- 
ingly. Mr.  Oheater,  on  the  other  hand,  contended  that, 
the  adjournment  of  the  motion  and  the  order  to  cross- 
examine  having  been  obtained  at  the  epplicant'e 
request,  the  company's  witnesses  should  be  cross* 
examined  before  the  applicant's  witnesses,  and  be 
tendered  Mes»ni.  Beeman,  Lowles,  and  Ibbeteon  for 
cross-examination  accordingly. 

"Both  parties  regarded  the  matter  as  one  of  principle,  . 
and  deeixed  to  have  It  decided  by  the  court.  Under  the 
above  circumstances  I  adjourned  the  exsmination  for 
the  purpose  of  the  parties  obtaining  the  deoielon  of  the 
court  upon  it.  Both  coonetl  used  other  arguments  upon 
the  point,  but  I  have  not  thought  it  necessary  to  state 
them.    Kone  of  the  witneeses  were  sworn  by  me." 

The  present  motion  was  accordiogly  made  by  A. 
Honrich  to  obtain  the  decision  of  the  court  upon  the 
question  as  stated  in  the  examiner's  report. 

The  Rules  of  the  Supreme  Court,  1883,  ord.  37,  pro- 
vide, by  rule  21 : — '*  Evidence  taken  subsequently  to 
the  hearing  or  trial  of  any  cause  or  matter  shall  be  taken 
as  nearly  as  may  be  in  the  same  manner  as  evidence 
taken  at,  or  with  a  view  to,  a  trial." 

And  by  rule  22 : — "  The  practice  with  referenne  to 
the  examination,  cross-examination,  and  re-examination 
of  witnesses  at  a  trial  shall  extend  and  be  applicable  to 
evidence  taken  In  any  cause  or  matter  at  any  stage." 

Cozens- Hardy,  Q.O.,  and  H^  Terrell,  for  A.  Hon- 
rich.— The  applicant  Is  entitled  to  have  his  witnesses 
cross-examined  first  if  the  company  intend  to  cross- 
examine,  them.  The  practice  with  reference  to  the 
cross-examination  of  witneeaea  befcre  the  examiner  is 
the  same  as  before  the  court :  Bules  of  Gourt,  1883, 
ord.  37,  rr.  21,  22. 

Napier  Higgins,  Q.C,  and  J.  Ohester,  for  the  com-  ' 
pnBj.-^.Ae    the    order    for    the    crosa-examination    of 
witnesses  was  obtained  at  the   applicant's  request  he 
should  cxose-examine  the  company's  witnesses  flrat 

North,   J.,  stated   the  facts  read  rules  21  and  22 
(which  are  set  out  aboTe)  of  order  37  of  the  Rules  of  . 
the    Sopreme    Court,    1883,     and    proceeded :-- With 
respect  to  what  took  place  before  the  examiner  I  read 
the  statements  contained    in   his  report  and  pay  no 
attention  to  anything  else.    [His  lordahip  then  read  the  . 
report  set  out  above,  and  continued  i. — ]    Counsel  for  . 
the  applicant  contended  that  the  proceedings  before  the 
examiner  ehould  be  commenced  by  the  oroas-examina- 
tion  by  the  respondents'    counael    of  the  applicant's  . 
witnesses,  if  they  were  to  be  crMS-examiued  at  all, ' 
while  the  respondents'  counsel  contended  that,  as  the 
order  for  cross-examination  had  been  obtained  at  the 
Instance  of  the  applicant,  the   reapondents'  witnesses 
ought  io  be  cross-examined  first.     It  was  not  put  to  the 
examiner  that  he  ahould  enter  into  any  special  arrange- 
ment for  the    convenience    of    the  parties,  and  both 
parties  wished  to  have  the  matter  decided  by  the  court. 
I  think  the  order  in   which   the  witnesses  should   be' 
croas- examined  ought  to  be  the  same  as  if  the  proceed- ' 
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Datib  V,  Stbpbsnbon. 


HxoH  Ooun; 


fogs  had  taken  place  in  ooorfc.  Suppose  I  had  ordered 
the  witneases  to  be  oToas-ezaniined  before  me  in  ooart 
inatead  or  before  an  examiner,  I  shoald  follow  the  naoal 
conrse,  and  haTe  the  affidaYita  in  chief  on  behalf  of  the 
applicant  read  first,  and  then  the  affidavits  in  chief  on 
behalf  of  the  respondents,  or  so  mnoh  of  the  respond- 
ents' evidence  as  might  be  necessary  for  the  under- 
standing of  the  applicant's  efidenca  in  reply  ;  and 
when  the  reading  of  the  applicant's  affidavita  had 
been  completed,  tbea  would  be  the  time  for  oross- 
examinicg  the  applicant's  witnesses.  After  that  the 
respondents'  case  would  be  reached,  and  their  affidavits 
in  chief  would  be  read  more  folly  if  the  former  cursory 
readiog  of  them  was  not  sufficient ;  and  when  the 
reading  of  the  respondents'  affldarits  had  been  com- 
pleted, then  would  be  the  time  for  cross-examining  the 
respondents'  witnesses.  la  this  case  the  applicant's 
witnefses  should  be  eross- examined  first  if  they  are  to 
be  cross-examined  at  all ;  but  on  their  being  tendered  for' 
croBS-examiualion,  counsel  for  the  respondents  declined 
to  say  whether  he  wished  to  cross-examine  them  or  not. 
In  that  i  think  he  was  wrong.  Bat  in  stating  my 
opinion  £  do  not  wish  to  lay  down  any  rule  which  would 
debar  the  exercise  of  his  discretion  by  the  examiner  in 
any  case  in  which  a  diflereut  order  may  be  advisable*. 
I  send  the  case  back  to  the  examiner  with  an  intimatiou 
of  my  opinion  that,  under  the  circumstances  of  the 
case,  the  applicant's  witnesses  should  be  cross-examined 
first. 

Solicitors  for  Honrich,  Kilhy  A  Co. 

Solicitor  for  the  company,  Gorton. 


Q.  B.  Div.  (Lord  Ooleridge,  I 
O.J.,  and  Lord  Esher,M.B.  \ 


March  14. 


Datis  v.  Stbphensok.  (a.) 

jAoeming — Oaming'^Pertnitting  house  to  he  wed  for  the 
receipt  of  money  depotited  for  purpoge  of  betting-^ 
Money  brought  into  houte  after  reoeipt  outtide^-' 
Betting  Aet,  1858  (16  a;  17  Viet.  e.  1 19),  m.  1,  3— 
IdoenHng  Act,  1872  (85  ^  86  Viot.  e.  94),  e.  17. 

The  appellant  toot  the  keeper  of  a  licensed  tavern,  in 
elote  proteimitg  to  which  were  a  piece  of  watte  ground 
and  a  pnhlie  footway.  On  the  day  of  a  race  meeting  a 
betting  man  woe  for  some  hours  on  the  waste  ground  and 
the  foot  way  y  receiving  from  persons  who  resorted  thither 
pachets  containing  moneys  wHch  they  deposited  with  him 
for  the  purpose  of  baching  various  horses.  The  packets 
were  brought  into  the  tavern  at  intervals  by  the  appeU 
Icunfs  daughter.  This  plan  was  adopted  for. the  purpose 
0f  evading  the  provisions  of  the  Betting  Act^  1858,  and 
with  the  connivance  of  the  appellant. 

Heldy  that  the  appellant  was  not  liable  to  be  convicted 
under  section  17  of  the  Licensing  Act,  1872,  of  having 
suffered  his  house  to  be  used  in  contravention  of  the 
Betting  Acty  1858. 

Case  stated  by  the  Becorder  of  Birmingham  on  an 
appeal  from  a  conviction  under  section  17  of  the  Licens- 
ing Act,  1872. 

The  case  stated  that  Davis,  the  appellant,  waa  the 
keeper  of  a  licensed  beerhouse  called  "The  Justice 
Tavern,'*  in  Moor-street,  Birmingham.  There  was  a 
aide-door  to  the  tavern  which  opened  into  an  entry,  lead- 
ing  from  Moor-street,  by  the  side  of  the  tavern,  and  ter- 
minating in  a  small  piece  of  waste  ground  at  the  back 
of  the  tavern.  There  was  also  a  back-yard  door  which 
opened  into  the  entry.  The  piece  of  waste  ground  was 
on  the  other  side  open  to  a  public  footroad  known  as 

(a.)  Reported  by  F.  G.  Bncxan,  Esq.,  Baiziater-at^Law. 


Nelson-paaaage.  The  baok-yard  door  and  the  entiyooaU 
be  seen  from  the  waste  ground  and  from  NelBon-paM(«. 
Neither  the  entry,  the  piece  of  waste  ground,  nor  Kekoo- 
pasaage  was  included  in  the  licensed  area,  nor  were  thqr 
in  the  occupation  of  the  appellant. 

On  the  20th  of  June,  1889,  a  man  named  Hiob  vm 
standing  in  Nelson-passage  and  upon  the  piece  of  wiite 
ground  from  12.30  to  2.35  p.m.  In  Nelsan-pswn 
a  groat  number  of  peraona,  and  on  the  pieoe  of  wMte 
ground  two  peraonsi  daring  that  time  came  up  to  hin, 
and  each  handed  to  him  a  closed  pscket  oontiiiuiv 
money  wrapped  up  in  pieces  of  paper,  upon  which  wm 
written  the  namea  of  horses  running  at  Ascot  nosi  oa 
that  day,  which  were  intended  to  be  backed,  the  nsiuot 
the  backer,  the  amount  deposited  for  the  pnrpon  of 
backing  each  hexee,  and  the  hour  at  which  the  rtos  wii 
to  be  run  at  Ascot.  The  peraona  who  banded  the  aid 
packeta  to  Hicks  were  either  the  backers  theaselTSS  « 
their  authorized  agenta  in  chat  behalf.  Such  padratBOoai 
taining  money  were  delivered  by  the  said  persona  ie^M> 
tively,  and  wero  received  by  Hioka  on  an  agreemeat  tl»t 
if  the  horse  named  therein  won  the  race  named,  fficta 
waa  to  pay  to  the  said  backer  the  amount  deposited  ia 
addition  to  the  amount  won,  according  to  the  oddiosr- 
rent  against  such  horse  at  starting. 

WhUe  Hicks  waa  in  Nelson-passage  or  on  tiie  WMto 
ground  Miss  Davis,  who  was  the  daughter  of  theippd- 
lant,  and  lived  at  home  at  the  tavern,  came  to  him  toe 
timea  at  intervals  and  received  from  him  a  nnnbKOf 
the  said  packets,  which  she  bronght  into  the  Urtm 
either  by  the  back  or  the  side  door. 

At  3  p.m.  on  the  same  day  a  aearoh  warrant  »"«•- 
cuted  at  the  Uvern.  The  appellant  was  found  hehiad 
the  bar,  and  Hicks  was  fonnd  on  the  licensed  proniM 
in  the  public  bar  among  the  ordinary  customers.  The 
appellant  had  in  front  of  him  a  glass  oonteininf  monej, 
and  also  a  paper  containing  a  list  of  names  knoirn  si  • 
**paying.out  sheet'*  (relating  to  other  days  than  the 
20th  of  June),  and  used  in  connection  with  betdag  « 
horse  racing.  A  number  of  papera  forming  part  of  the 
packets  which  had  been  given  to  Hicks  in  NelMn-pewn 
and  on  the  waste  ground  were  also  found  in  an  envelope 
in  a  drawer  in  the  public  bar  near  where  the  sppellttt 
was.  The  said  packets,  which  had  contained  moaef  si 
well  as  the  said  papers,  had  been  opened  and  their  eon- 
tents  brought  to  the  knowledge  of  the  appellant. 

Hicks  was  apprehended  and  charged  under  the  Bettaf 
Act,  1863,  with  using  the  waste  ground  and  Nrtjoa- 
passage  for  the  purposes  of  betcing,  and  wai  ^^^^ 
by  the  stipendiary  magistrate,  and  fined  £20  and  eo^. 
The  flue  and  costs  were  paid,  and  there  was  no  appesl^ 
Davis  was  charged  under  section  17  of  the  I'**"*' 
Act,  1872,  with  suffering  his  house  to  be  used  «»«*: 
ventlon  of  the  Betting  Act.  He  also  was  convioied  sea 
fined  by  the  stipendiary  magistrate. 

He  appealed  against  that  conviction  to  the  oottH  « 
quarter  sessions.  ,     ^ 

The  case  stated  that  Hicks  was  a  person  J«"«J" 
house,  and  that  Miss  Davis  acted  in  the  af  oreiaid  ■atw 
for  and  on  behalf  of  Hicka ;  and  they  were  the  pedWi 
who  were  alleged  to  have  used  the  house  in  oonwi«- 
tion  of  the  Betting  Act.  ,  ^ 

The  case  further  stated  that  Nelson-passage  sna  uw 
waste  ground  were  resorted  to,  and  the  I«*ett««J" 
money  were  received  there  by  Hicks,  and  «>«»^^"|^ 
by  Miss  Davis,  as  his  agent  and  on  his  behalf,  wws 
tavern,  for  the  express  purpose  of  endeavouring  to  ew« 
the  provisions  of  the  Betting  Act,  and  with  »•  "T 
ledge  and  connivance  of  the  appellant,  who  was  wj^JJ 
out  aiding  and  abetting  Hicks  and  Mlas  I>»^'f^rr 
suffered  his  house  to  be  used  to  reoeive  the  said  pj»J 
well  knowing  that  the  said  packeta  wore  »»««"  ?2 
his  house  on  behalf  of  Hicks,  and  that  th^  cw^Is 
money  which  waa  received  by  Hicka  as  the  «»'''*;^ 
for  an  assuranoe  to  pay  thereafter  mon^on  aeoawi- 
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fgnnj  nUtxng  to  hone  racing.  None  of  the  penona  from 
whom  the  aaid  peoketa  were  reoeiTed  were  proTed  to  hnve 
been  penona  reaorting  to  the  lioenaed  premiaea.  It  waa 
eontendad  on  behalf  of  the  appellnnt  that  the  Lioenaing 
A0k»  1872,  and  the  Betting  Act,  1858,  wero  not  oontm- 
Tened  luileea  the  peraona  with  whom  Uie  beta  were  made 
iotoally  resorted  to  the  hooae  or  other  plaoe  alleged  to 
hife  been  kept  or  naed,  or  unleaa  the  mon«j  reoeiTed  by 
oroD  behalf  of  the  keeper  or  peraona  naing  anoh  hooae 
or  other  plaoe  was  aotnally  reoeiTod  at  anoh  house  or 
other  plaoe,  and  not  merely  oarried  there  after  baTing 
beea  originally  reoeiTed  elaewhere.  The  reoorder  OTor- 
nled  these  contentions,  and  diamiaaed  the  appeal. 

Bj  aeotion  17  of  the  Lioenaing  Aot,  1872,  **  If  any 
lionised  person    •    •    .    opena,  keepa,  or  naea,  or  anffera 
bis  boose  to  be  opened,  kept,  or  naed  in  oontraTention  of 
the  Aot  of  the  aizteenth  and  aoTenteeth  yeara  of  the 
iBign  of  her  preaent  Hajeaty,  chapter  one  hundred  and 
nineteen,  intituled  <  an  Aot  for  the  auppreaaion  of  Betting- 
boose^'  he  shall  be  liable  to  a  penalty  not  exoeeding,  for 
tbe  first  offence,  ten  pounds,  and  not  exceeding,  for  the 
Moond  and  any  anbeequent  offenoe,  twen^  pounda.**    By 
leetion  1  of  the  Betting  Act,  1858  (16  &  17  Vict,  c  119), 
^  No  house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  ocoupier,  or 
baepBr  thereof,  or  any  peraon  naing  the  aame,  or  any 
penon  procured  or  employed  by  or  acting  for  or  on  behalf 
of  nioh  owner,  occupier,  or  keeper,  or  person  using  the 
iuie,or  of  any  person  haring  the  care  or  management,  or 
in  so  J  manner  conducting  the  bustnesa  thereof,  betting 
with  persons  resorting  thereto ;  or  for  the  purpoae  of  any 
nouqr  or  Taluable  thing  being  reoeiTed  by  or  on  behalf 
of  SQch  owner,  occupier,  keeper^  or  person  as  aforesaid  as 
or  lor  tbe  oonaideration  for  any  aaaurance,  undertaking, 
pRinuse,  or  agreement,  ezpreaa  or  implied,  to  pay  or  giTe 
thereafter  any  money  or  Taluable  thing  on  any  eTont  or 
eontingenoy  of,  or  relating  to,  any  horae  race,  or  other 
M,  fight,  game,  sport,  or  ezerciae,  or  aa  or  for  the  con- 
iidttition  for  aeouring  the  paying  or  giTing  by   some 
otber  person  of  any  money  or  Taluable  thing  on  any  anoh 
event  or  oontingency  aa  aforeaaid."    By  section  8,  **  Any 
pemm  who^  being  the  owner  or  ocoupicT  of  any  house, 
ofiloe,  room,  or  other  place,  or  a  person  using  the  same, 
>^  open,  keep,  or  use  the  same  for  the  porpcaea  herein- 
before mentioneid,  or  either  of  them ;  and  any  peraon 
who,  being  the  owner  or  Occupier  of  any  houae,  room| 
ofBee,  or  other    plaoe,  ahall    knowingly  and  wilfully 
pennit  the  same  to  be  opened,  kept,  or  naed  by  any  other 
penon  for  the  porpcaea  aforeeaid,  or  either  of  them ;  and 
ttj  person  haTing  the  care  or  management  of,  or  in  any 
Banner  asaiating  in  conducting,  the  bnaineaa  of   any 
iMase,  office,  room,  or  plaoe  opened,  kept,  or  naed  for  the 
poiposea  aforeeaid,  or  either  of  them  ;  shall  on  summary 
WDnetion  thereof  *'  be  liable  to  a  penalty  not  exceeding 
one  hundred  pounds. 

Bugo  Young,  for  the  appellant. — The  house  was  not  a 
neognised  place  for  the  purpoeea  of  betting.  The  bet^ 
^  took  plaoe  and  the  money  waa  reoeiTed  away  from 
ttehopie.  The  user  of  the  house  took  place  after  the 
^*tthig  was  all  oTcr. 

JMaa^,  Q,C.  iRiusell  Griffithi  with  him),  in  aupport 
ef  tbe  conTiction.^The  appellant  suffered  hia  houae  to 
w  used  aa  a  betting  office.  The  neameaa  of  the  paaaage 
j^the  waate  ground  must  be  taken  into  consideration, 
pen  was  a  oontinuing  receipt  of  the  money,  which 
wed  till  the  packets  were  opened  in  the  house.  The 
wi  ve  sufficiently  found  against  the  appellant  to 
^•rasat  the  conTiotion. 


that  the  caae  muat  fail  unleaa  it  can  be  ahown  that  Hioka 
reoeiTed  the  money  In  DaTia*a  house  with  DaTis*s  know- 
ledge  and  ccmniTance;  otherwise  it  cannot  be  aaid  that 
DaTia  anfferied  hia  houae  to  be  used  for  the  purpoae  of 
the  money  being  ao  reoeiTed.  No  doubt  there  was  an 
arrangement  between  them  that  the  money  which  Hicke 
reoeiTed  in  the  paper  packeta  on  the  waate  piece  of  land 
ahould  be  brought  into  DaTia'a  house,  and  when  the 
betting  was  OTcr  Hioka  went  into  the  house  and  opened 
the  paokets.  But  it  ia  imposaible  to  say  that  this  waa  a 
receipt  of  the  money  by  him  in  the  house.  The  case  doea 
not  come  within  tbe  Aot,  and  the  conTiotion  cannot  be 
aupported. 

Lord  EflHBB,  M.B. — ^The  queation  is  not  whether  the 
appellant  has  tried  to  eTade  the  law,  but  whether  he  has 
succeeded  in  keeping  himself  outaide  the  Act.  The 
offence  with  which  he  is  charged  ia  that  he  suffered  hia 
house  to  be  used  for  the  purposes  of  betting.  But  the 
beta  were  made  and  the  money  waa  reoeiTed,  not  in  the 
house,  but  outaide  of  it.  Mr.  Poland  contended  that  there 
waa  a  continuing  receipt  which  waa  not  completed  till 
Hioka  came  into  the  houae  and  opened  the  packeta.  But 
I  am  of  opinion  that  there  is  no  auch  thing  aa  a  con- 
tinning  reoeipt,  and  that  the  appellant  is  not  liable  to  be 
oonTioted  on  thia  charge. 

Conviction  qtuuhed. 

Solicitors  for  the  appellant,  Sluirpe,  Parker,  Jt  Co,,  for 
fforton  4'  Bedfem,  Birmingham. 

Solioitcra  for  the  respondent,  Soames,  Edwards,  ^ 
Jonet,  for  C.  A,  Carter,  Birmingham. 


Q.  B.  Dif.  (Mathew,  J.) 


Feb.  10,  14. 


lad  GoLBBiDOB,  O.J. — I  haTe  oome  to  the  oondusion 
w  thia  conTiotion  must  be  set  aside,  though  I  hlkTC 
been  reluctant  to  do  so,  aa  the  reault  will  be  that  it  can 

w  s^  (here  has  been  a  deliberate  attempt  to  CTade  the  , 

Act,  soaroely  disguised,  and  yet  snccessful.    It  is  clear  |  <«*)  Bepottsd  by  Q.  K.  Pamt,  Esq.,  Bairister-at^LaWr 


Law  QiTABAifTEE  AND  Tbust  Socibtt  (Liuited)  Ain> 
Htjitebr  v.  QoYSKson  akb  Coicpant  of  thb  Baioc 

OT  EnolaKd.  (a.) 

Banker — Bank  of  England-^ RegietraUon  of  holders  of 
Coneole^^Joint  tenantO'^Tenantt  in  common — 5  Jt  8 
W.  4-  M.  0.  20,  s.  Id'-National  Debt  Act,  1870  (83  ^ 
84  Viet.  c.  71),  sf.  1,  22. 

A  transfer  of  stock  into  the  joint  names  of  a  corpora* 
tion  and  an  individual  creates  a  tenancy  in  common,  and 
not  a  joint  tenancy,  and  therefore,  by  virtue  of  sections  1 
and  22  of  the  National  Debt  Act,  1870,  the  Bank  of 
England  is  under  no  obligation  to  register  suoh  transfer. 

Case  tried  before  Mathew,  J.,  without  a  jury. 

The  plaintiff  Hunter  waa  the  surTiTing  trustee  of  a 
trust  eatate  of  which  a  certain  aum  of  Gonaola  formed 
part.  Hunter  had  appointed  the  Law  Guarantee  and 
Truat  Society  to  be  a  trustee  in  the  plaoe  of  one  Power» 
deoeaaed,  and  by  the  deed  of  appointment  agreed  to 
tranafer  the  said  aum  of  Consols  standing  in  the  defend* 
ants'  books  in  his  own  name  into  the  joint  names  ot 
himself  and  the  plaintiff  company. 

The  action  was  brought  for  a  mandamus  directing  the 
defendants  to  register  tiie  transfer,  which  they  refused  to 
do,  on  the  ground  that,  under  5  &  6  W.  ft  K.  c.  20,  s*  19^ 
and  the  National  Debt  Aot,  1870,  ss.  1,  22,  th^  were 
not  bound  to  register  a  corporation  and  an  indiTidual  as 
joint  owners  of  stock. 

Sir  R.  E.  Webster,  A.G,^  and  B.  8,  Wright,  for  the 
plaintifEB. 

Bir  JET.  Bavey,  Q  C,  and  Follard  {W.  Zatham  and  0^ 
Musgrove  wit)i  them),  for  the  defendants. 

In  the  course  of  the  arguments,  whioh  are  dealt  with 
in  the  judgment,  the  following  were  ^ittsAt^Wildman  t. 
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TTUdman,  9  Yes.  174;  Sloman  y.  Bank  of  England^  14 
Sim.  476  ;  Cro$sfield  v.  Suohy  1  W.  R.  82,  470.  8  Ex, 
825  ;  Blackstone's  Gommeataries,  book  ii.,  pp.  182,  183, 
184  ;  Coke  upon  Littleton;  Ub.  iii.,  c.  3,  b.  281  (18lb), 
2  Ub.  ill.,  o.  4,  8.  297  (190a) ;  Baoon's  Abridgmeat,  7th 
ed..  Joint  Tenants  (B)  ;  Com/n's  Digest,  oth  ed.,  vol.  4, 
p.  107 ;  Williams's  Saunders,  5th  ^.,  toI.  2,  pt  2,  p. 
31  8,  n.  4 ;  Bolle's  Abridgment,  vol.  2,  p.  91,  <<  Tenants 
in  Ck>mmon  *'  L  (4). 

Cur,  adv.  wdU 

Feb.  14.— Mathsw,  J.— This  was  an  action  brought 
by  the  Law  Oaarantee  and  Trost  Sooie^  (Limited)  «nd 
John  Hunter  for  a  nMndamtu  reqairing  the  €h>vemor 
and  Company  of  the  Bank  of  England  to  register  a 
transfer  of  stock  made  to  the  co-plaintiffs  jointly. 
The  defendants  refused  to  do  so,  on  the  ground  that  they 
were  not  bonnd  to  register  a  corporation  and  an  indiTi- 
dual  as  joint  owners  of  stook. 

It  was  admitted  by  the  learned  counsel  on  both  sides 
that  the  practice  of  the  Bank  of  England,  as  custodian 
for' the  Government  of  the  records  of  the  different  funds 
which  form  the  National  Debt^  has  always  been  to  register 
only  absolute  owners  of  stock,  and  in  cases  of  joint 
ownership  to  treat  the  owners  as  joint  tenants,  and  to 
deal  with  them  as  having  the  legal  estats,  to  use  old 
phraseology,  in  the  property  transferred  to  them  of  which 
they  claim  registration.  This  practice,  it  was  said,  probably 
bad  its  origin  in  the  difficulties  attending  the  creation  of 
limited  and  successive  interests  in  personal  property. 
The  usual  course  was  to  interpose  trustees,  and  the  bank 
dealt  with  trustees  as  having  the  legal  estate,  and  was 
thus  exonerated  from  having  any  regard  to  the  subordi- 
nate interests  which  the  trustees  were  brought  into 
existence  to  protect. 

It  was  said  that  this  oourse  of  business  was  recognised 
by  the  courts  of  law,  and  the  case  of  Crott/teld  v.  Such 
was  referred  to.  That  case  certainly  shows  that  the  Bank 
of  England  is  supposed  to  deal  only  with  the  legal  estate, 
and  that  in  a  case  where  stock  is  registered  in  joint 
names  the  owners  held  the  stook  as  joint  tenants  with 
iha  ordinary  right  of  survivorship,  and  the  bank  may 
aafely  deal  with  the  survivor  as  representing  the  whole 
interest  in  the  stook.  It  was  further  said  that  in  the 
National  Debt  Act  of  1870,  which  now  regulates  the 
operations  of  the  Bank  with  respect  to  holders  of 
••took,  there  is  no  indication  of  any  intention  on  the  part 
of  the  Legislature  that  the  defendants  shall  deal  with 
any  but  the  legal  owners  of  the  stock  registered,  while 
it  expressly  exonerates  them  from  having  regard  to  trusts 
of  any  kind. 

Such  being  the  practice  and  such  the  effect  of  the 
•statute,  it  was  submitted,  on  the  part  of  the  defendants, 
that  the  result  was  that  the  bank  was  not  bound  to 
register  a  transfer  of  stook  to  persons  as  tenants  in  com- 
Aion. 

It  was  argued  that  the  effect  of  such  a  transfer,  if  the 
bank  could  be  called  on  to  register  it,  would  be  to  impose 
on  the  bank  the  obligation  of  ascertaining  what  the 
interests  in  the  stock  were—in  other  words,  to  enter  upon 
■uoh  an  investigation  as  it  is  expressly  exonerated  from 
making  by  the  provision  of  the  statute  whioh  relievee 
the  bank  from  the  necessity  of  following  trusts.  Tenants 
in  common,  it  was  said,  do  not  necessarily  have  equal 
interests  in  the  stook  of  which  they  are  tenants  in  com- 
mon, and  upon  registration  the  bank  would  have  imposed 
on  it  the  duty  of  ascertaining  the  share  of  each  tenant 
In  common,  and  at  each  devolution  of  the  property  a 
similar  investigation  might  have  to  be  held. 

All  this  appeared  to  be  in  a  great  measure  oonoeded  by 
the  eoQUsel  f 01;  the  plaintiffs ;  but  it  was  asked,  What  was 
the  praotioal  difficulty  of  the  bank  in  the  inesent  case  ? 
Here  was  a  transfer  to  this  trust  company  and  the  oo* 
plaintiff  whioh  purported  to  be  a  transfer  to  the  two 
ioinftlv.    Why  should  the  bank  refuse  to  i^gitter  snob  a 


transfer  any  more  than  one  in  which  thetrsasfeiseswsa 
individuals  P  The  object  of  the  transfer  was  plsla,  isd 
any  man  of  business  would  know  what  was  btsadcd^ 
vis.,  that  the  individual  should  be  empowered  to  lot  si 
trustee  during  his  lifetime,  and  that  on  his  d«ath  the 
whole  interest  should  pass  to  the  company.  What  dil* 
oulty,  then,  need  there  be  ?  Why  was  tiiis  tsohsitd 
obstacle  presented  to  what  would  seem  to  be  a  ?siy  soi* 
venient  oourse  of  dealing  with  the  stock  ? 

The  answer  of  the  counsel  for  the  defendsafeB  m^ 
What  you  call  a  transfer  to  the  company  sad  the  eo- 
plaintiff  does  not  operate  to  create  a  joint  teoaoef, 
because  it  is  impossible  to  create  a  joint  tensaoy  befevws 
a  company  and  an  individual.  Therefore,  what  yos  mk 
the  bank  to  do  is  to  reoognixe  a  tenancy  in  oomoHm  be- 
tween owners  of  stock,  and  this  the  bank  bss  nsfsr  bess 
required  to  do,  and,  for  the  reasons  whioh  hsfe  ben 
given,  ought  not  to  be  required  to  do. 

To  establish  this  position  recourse  was  had  to  sooest 
law.  It  was  point^  out  by  the  learned  counsel  for  tin 
defendants  that  unquestionably  in  the  osae  of  imI 
estate- an  assignment  of  property  to  an  indiridnil  ssd  s 
corporation  would  not  create  a  joint  tananfl^,  bst  s 
tenancy  in  common.  From  Coke  upon  LiUleton,  190s, 
William's  Saunders,  voL  ii.,  pt.  9,  p.  318,  note  4, 
Blaokstone*s  Ck>mmentaries,  and  the  other  BneieDt  tsiS 
writers  which  were  cited,  it  no  doubt  appesn  fbstm 
attempt  to  create  a  joint  tenancy  in  a  corpoiatloa  ss&n 
individual  must  fail,  for  two  reasons.  In  the  ftni  pboi 
the  grantees  take  in  different  capacities.  The  gnot  tt 
the  corporation  is  a  grant  to  the  corporation  sad  ill 
BUCcesBors  ;  the  grant  to  an  individual  is  a  graat  to  tke 
individual  and  his  heirs ;  and  thooe  two  eststse  oaaaok 
be  blended  in  the  manner  necessary  for  the  cresUon  of  i 
joint  tenancy. 

Further,  there  cannot  be  a  right  of  snrTifonhip 
between  the  grantees,  and  this  right  is  an  indiapesabh 
incident  of  a  joint  tenanpy.  The  further  piopoiitfos 
was  to  my  mind  satisfactorily  made  out,  that  theee  rahi 
embrace  the  caees  of  personal  ofaattels  snd  ekna  is 
aotien.  The  case  cited  from  Belle's  Abridgmenfe  i^ 
peered  to  be  a  direct  authority  on  the  point. 

These  propositions  were  not  oontroverted  bf  Ae 
learned  counsel  for  the  plaintiff.  Th^  merely  sooghtto 
east  ridicule  upon  the  conduct  of  the  bank  la  sdheiiBg 
to  rules  which  they  referred  to  as  «<  obsolete  "  sad  "oU 
fashioned,"  and  against  whioh  they  invoked  the  nbsrt 
common  sense  of  modem  times.  ''True,"  th^  hUi 
*'  there  may  be  these  old  rules ;  but  the  court  ooght  ts 
look  to  the  substance  of  this  transaction.  Ths  mssital 
intention  here  is  to  create  a  joint  tenancy,  and  the  oosit 
ought  to  give  effect  to  that  manifest  intention."  I  ^ 
no  means  say  that  it  would  be  beyond  the  resosnoe  of 
conveyancing  to  devise  a  form  of  assignmeot  whisb 
would  have  this  effect,  but  the  plan  adopted  hers  11 1 
simple  transfer  to  the  company  and  the  oo-plaintifL 

It  is  said  that,  as  the  transferees  are  in  fsot  tnutee^  1 
transfer  in  this  simple  form  is  sufficient  indicstioa  ftbst 
they  are  intended  to  hold  the  stook  as  joint  teoasta 

But  in  the  face  of  the  statute,  which  exprentf  «!■ 
that  the  bank  is  not  to  pay  attention  to  thefNl  Ost 
holders  of  stook  are  trustees,  I  do  not  think  tkift  ths 
bank  is  bound  to  have  regard  to  the  element  of  kmiM 
ship  at  aU,  and  I  think  that  if  the  bank  mplMd  » 
transfer  into  she  names  of  trustees  under  sueh  oisffB- 
stanoes  it  would  be  establishing  a  preeedent,  sad  thik 
the  next  step  might  be  to  call  upon  it  to  regiitff  *^ 
transfers  where  tiie  holders  were  benefidariss  sad  sot 
merely  trustees. 

1  have,  therefore,  to  consider  what  the  posltioo  oftM 
bank  would  be,  supposing  a  tenanoy  in  common  in^''^ 
to  be  created  between  this  company  and  this  iadiriw. 
I  am  not  satisfied  that  the  bank  would  be  ssfe  wi^o«| 
investigating  what  share  each  of  the  tenants  in  oobmm^ 
had  when  this  original  transfer  was  registered ;  nor  dol 
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tbink  tbat  the  buik  would  be  safe  when  way  tabflequent 
deTolntioa  of  the  property  took  pUoe  without  Moertain- 
inghowthe  abares  went^A  dilBcalt  investigatioD.  la 
the  pftM  of  a  joint  tenaiM^  a  death,  as  I  ha?e  already 
pointed  oot,  ereatee  no  diffloaltj.  The  bank  is  entitled 
to  treat  the  sorTiyor  as  absolate  owner.  I  am  asked  now 
to  Bay  that  the  bank  oaght  to  depart  from  what  is  con- 
ceded to  be  itf  eetaUiehed  praotice  in  these  matters — 
OBght  to  go  from  old  ways  to  new  ways.  I  feel  that  the 
ease  is  one  which  reqnires  the  utmost  judicial  caution. 
I  have  to  bear  in  miud  the  enormous  interests  with 
whioh  the  bank  has  to  deal,  and  the  serious  liabilities 
that  may  bs  inoaned  if  there  be  any  departure  from 
the  Grdinary  method  of  dealing  with  stook. 

I  do  not  think  that  Sir  Horace  DsTey  succeeded  in 
pointing  out  the  exact  dilflculty  which  might  arise  in 
case  the  bank  pennitted  this  transfer,  fiut  I  haye  to 
deal,  not  with  probabilities  merely,  but  with  poesibilities 
in  thia  case,  and  I  cannot  aToid  the  apprehension  that 
if,  for  instaooe,  an  individual  who  was  a  tenant  in 
common  of  stock  under  a  transfer  to  a  company  and  him- 
self aa  tmsteee  was  minded  to  commit  a  breach  of  trust, 
the  bank  might  be  placed  in  a  position  of  some  difficulty. 
Sappooe,  for  example,  that  an  assignment  were  made  by 
aaidi  a  person  of  his  share  of  the  trust  estate,  I  by  no 
memiM  aaj  that  it  would  be  impossible  to  extricate  the 
baok  from  the  ooDflictiug  claims  that  might  be  made 
upon  it  in  such  a  case.  Probably  the  resources  of  the 
court  would  be  found  extenslTe  enough,  by  interpleader 
or  otherwise,  ultimately  to  relieye  the  Bsink  of  Sngland 
from  the  necessity  of  taking  part  in  the  proceedings  ; 
bat  before  that  point  was  reached  there  might  be  trouble- 
some and  difficult  investigation,  and  I  do  not  se'e  that  the 
burden  of  such  an  inTestigation  ought  to  be  cast  upon 
the  Bank  of  England. 

I  therefore  do  not  feel  at  liberty  to  grant  this 
muulamiu.  At  the  same  time,  what  is  proposed  to  be 
done  by  the  plaintiff  in  this  case  would  sdem  to  be  highly 
ooBveniant  aadafair  transaction,  and  I  regret  that  there 
should  be  this  technical  difficulty  in  the  way.  While 
this  teehnical  difficulty  exists  the  court  must  give  effect 
to  U.  It  oan  enly  be  removed  by  the  intervention  of  the 
Legialatnre.  Ky  judgment  is,  therefore,  for  the  defend- 
ants, with  coats. 

Judgment  for  ihe  defendanti, 

Solidton  for  the  plaintiffs,  Tarr,  Janeways,  Gribble,  ^ 
4)ddie, 
Solicitoft  lor  the  defendants,  Ftethfieldt  S  WUltame. 


Q,  6.  Biv.  (Lord  Oderidge,  C. J., ) 
and  Mathew  and  WiUfy  JJ.)   J 


Nov.  11,  12. 


MlBflE  tf.  EflTCOUBI.   (a.) 

£ie4tion  law — County  elector — Oeeupation  as  koneeholder 
or  hy  virtue  of  serviee — PaytneiU  of  rates— Poor  Hate 
Atsestment  and  CoUeetion  Act,  1869  (32  4*  83  Vict,  c. 
41),  M.  7,  Id'-Munieipdl  Corporatione  Act,  1882  (45 
4*  46  VieL  e,  60X  #.  82 — Representation  of  People  Act, 
1884  (48  Viet.  e.  3).  ss.  2,  S— Registration  Act,  1885, 
^drm  (2>),  7fe.  1,  Dimston  1—UoutUy  Eleetors  Aet^ 
1888  (51  Viet.  e.  10),  «.  2,  subjection  1. 

Certain  labourers  resided  in  cottages  situated  en  the 
^arms  of  their  employers;  they  were  permittedy  but  not 
reqwaredy  to  Uee  in  the  cottages^  on  condition  that  they 
were  to  giee  up  posseseien  mben  their  employment  eeased^ 
iusd  the  rent  was  either  ealeulated  ta  their  wages  or  was 
reebseed  in  consequence  of  their  employment.  The  rates 
for  the  cottages  were  paid  by  the  farokers  who  employed 

(flu)  Bepoited  bj  Caen.  Omafmam,  Bsq.»  Banisief-at-Law. 


them,  but  the  names  of  the  labourers  appeared  in  the  rat^ 
hook  as  occupiers.  They  claimed  to  be  registered  in  Divi- 
sion  1  of  t£s  Registration  Act,  1885,  as  parliamentary 
voters  in  respect  of  their  oeeupation,  and  to  be  enrolled 
as  burgesses. 

ffcld,  that  the  facts  showed  an  occupation  by  the 
claimants  as  householders^  and  not  by  virtue  of  service  ; 
that  it  was  not  necessary  for  the  claimants  to  aetuaUy 
pay  or  tender  the  rates  in  accordance  with  section  82  of 
the  Municipal  Corporations  Acty  1882  ;  that  the  claim* 
ants  possessed  a  burgets  qualifioation,  and  were  therefore 
entitled  to  be  registered  as  both  parliamentary  and 
county  electors. 

Case  stated  by  the  revising  barrister  for  the  Isle  of 
Wight. 

Charles  Ohiverton  and  fifty-seven  other  agricnltural 
labourers  claimed  to  be  placed  on  Division  1  of  the 
occupiers'  list  as  parliamentary  voters  and  county  elec- 
tors. Bach  of  them  occupied  a  cottage  on  a  farm,  but 
were  not  required  to  do  so  by  the  farmers  who  employed 
them.  They  were  simply  allowed  to  reside  there  under 
verba]  agreements,  by  which  they  were  to  pay  a  reduced 
rent,  or  were  to  have  the  rent  deducted  from  their 
wages,  and  were  to  give  up  possession  as  soon  as  their 
employment  ceased. 

All  the  claimants  had  occupied  for  the  qualifying 
period,  but  none'  of  them  had  personally  paid  any  rates. 
The  cottages  were  rated  with  the  farms  and  the  rates  paid 
by  the  farmers  ;  but  the  names  of  the  labourers  were 
inserted  in  the  rate-book  as  occupiers  of  the  cottages  on 
the  farms. 

The  revising  barrister  placed  the  claimants  in  Division 
2  of  the  occupiers'  list  as  parliamentazy  voters  quali- 
fied in  respect  of  occupation  <<  by  virtue  of  office,  service, 
or  employment "  under  section  3  of  the  Bepresentatlon 
of  the  People  Act,  1884.  If  he  was  wrong  the  names 
were  to  be  transferred  to  Division  1. 

R,  S.  Wright,  for  the  appellant. — Smith  v.  Orerteers 
of  SeghiUy  23  W.  B.  745,  L.  B.  10  Q.  B.  422,  whioh  was 
decided  upon  the  authority  of  Hughes  v.  Overseers  of 
Chatham,  5  Han.  it  G.  54,  is  an  authority  for  showing 
that  the  claimants  occupied  their  cottages,  not  as 
servants,  but  as  householders.  They  are  alao  clearly 
entitled  to  the  burgess  qualifioation  for  the  election  of 
county  authorities  under  section  2,  sub-section  1,  of  the 
County  Electors  Act,  1888. 

William  Graham,  for  the  respondent.^Seotion  2,  sub- 
'section  1,  of  the  County  Electors  Act,  1888,  refers  to 
section  9,  sub-section  2,  of  the  Municipal  Corporations 
Act,  1882,  which  must  be  read  with  section  32  of  the  same 
Act.  The  effect  of  section  32  is  to  repeal  former  pro- 
visions, such  as  those  contained  in  section  19  of  the  Poor 
Bate  Assessment  and  Collection  Act,  1869,  which  makes 
it  immaterial  whether  the  occupier  himself  pays  the 
rates  or  the  owner,  because  section  32  makes  it  clearly 
incumbent  upon  the  occupier  either  to  pay  or  to  tender 
the  rate  himself,  and  this  the  present  claimants 
have  not  done.  Besides  this,  the  facts  show  that  the 
claimants  occupied  their  houses  by  virtue  of  their  em- 
ployment, because  as  soon  as  the  employment  ceased 
they  were  under  the  necessity  of  giving  up  their  houaea^ 
and  in  M'Lean  v.  Pritchard,  36  W.  B.  508,  20  Q.  B.  D. 
285,  it  waa  held  that  the  occupation  franchise  by  virtue 
of  service  does  not  qualify  for  the  municipal  franchise. 

R.  8.  Wright^  in  reply.— There  Is  no  ground  for  sng* 
gesting  that  it  is  necessary  for  the  oocnpi^  to  pay  hit 
rates  himself.  By  aeotion  8  of  the  Poor  Bate  Assessment 
and  Oolleetlott  Act,  1889,  owners  are  entitled  to  make 
agreemeats  with  the  overseers  to  pay  all  the  rates  of 
oertain  propertiea  and  to  receive  25  per  cent  oommiasloti 
lor  so  doing.  By  seetfon  4  vestries  aie  enabled  to  oidsf 
owners  to  be  rated  Instead  of  oeenpiers ;  and  by  seetloii 
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7  the  payment  of  ratea  by  owoers  ia  made  eqaivalent  to 
payment  by  oooapiera  for  the  purpose  of  any  qaalifioation 
or  franchise.  By  section  19  the  overseers  are  directed  in 
•Tory  oase  to  enter  the  name  of  the  occupier  in  the 
occupiers'  column  in  the  rate- book,  and  it  is  enacted 
that  such  oooupier  shall  be  deemed  to  be  duly  rated  for 
any  qualification  and  franchise  as  aforesaid.  The  only 
question  of  importance,  therefore,  is  whether  the  rates 
have  been  paid,  and  not  by  whom.  In  Smith  v.  Over" 
seers  of  Seghill  it  was  decided  that  section  19  was  of 
general  application,  and  this  was  declared  to  be  the  law 
in  section  14  of  the  Parliamentary  and  Municipal  Begls- 
tration  Act,  1878,  which  was  passed  for  the  purpose  of 
making  the  matter  dear.  The  Municipal  Corporations 
Act,  1882,  is  merely  a  consolidation  Act,  and  itself 
expressly  applies  the  Act  of  1868  in  section  147,  and  the 
Act  of  1878  in  sections  44,  45,  and  47.  It  cannot, 
therefore,  have  been  intended  to  repeal  section  19  of  the 
Act  of  1878,  which,  it  is  submitted,  is  entirely  eonsistent 
with  its  proTisions.  The  operation  of  section  32  is  oon« 
fined  to  cases  in  which  the  landlord  is  not  rated  or  has 
not  paid  the  rates,  and  in  which,  therefore,  the  tenant 
is  properly  allowed  to  pay  or  tender  the  rates  himself  in 
order  that  his  name  may  appear  on  the  rate-book. 

Wills,  J. — ^I  am  of  opinion  that  this  appeal  should 
t>e  allowed.  No  doubt  the  court  ought  to  be  slow  to  hold 
that  any  portion  of  a  statute  ie  superfluous  or  has  been 
introduced  per  incuriam.  But  I  think  that  if  it  were 
necessary  to  come  to  this  conclusion  in  this  oase  the 
oonrt  would  be  well  warranted  in  doing  so.  We  cannot 
be  blind  to  the  fact  that  the  uniform  tendency  of  recent 
legislation  has  been  to  recognize  the  occupier  of  land  as 
a  person  on  whom  the  burden  of  taxation  is  sure  to  fall, 
in  part  at  least,  whether  actually  or  in  the  shape  of 
increased  rent,  and  therefore  to  provide  him  with  the 
means  of  having  his  name  placed  on  the  rate-book  in 
order  that  it  may  in  due  course  appear  in  the  list  of 
occupiers  published  by  the  overseers.  Now  the  Munici- 
pal Gorporations  Act,  1882,  is  a  measure  the  main 
object  of  which  is  the  consolidation  of  prior  enactments 
relating  to  municipal  oorporations.  It  deals  incidentally, 
but  only  incidentally,  with  the  municipal  franchise.  It 
would  be  strange  indeed  in  myopinion  that  a  section  of  this 
measure,  a  section  which  repeats  a  provision  contained 
in  a  previous  Act,  should  have  the  effect  of  reviving 
personal  payment  of  rates  as  a  necessary  qualification  for 
the  municipal  franchise.  Such  personal  payment  ia  not 
necessary  as  regards  the  parliamentary  franchise,  and  if 
this  Act  has  the  effect  which  has  been  contended  f or^ 
then  this  Act  must  be  supposed  to  repeal  enactments, 
which  it  purports  merely  to  consolidate  with  amend- 
ments,  and  thuS|  under  the  guise  of  an  amendment  not 
specified  as  such,  to  go  back  upon  political  history,  and  to 
deal  with  the  franchise  in  a  manner  wholly  contrary  to 
the  well-ascertained  spirit  of  recent  legislation.  As  the 
Act  was  introduced  in  order  to  simplify  the  existing  law, 
it  would  be  more  natural  to  regard  the  d2nd  section  as 
hastily  adopted  in  forgetfulness  of  the  exact  state  of  the 
existing  law  than  to  snppoee  that  the  Legislature  really 
intended  to  revert  to  a  limitation  which  it  had 
deliberately  abolished. 

But  the  learned  counsel  for  the  appellant  has  removed 
the  difflculi^  by  pointing  out  that  the  section  has  still  a 
sphere  of  operation.  If  the  name  of  the  tenant  does  not 
appear  in  the  rate-book  as  occupier,  the  result  to  the 
tebant  may  in  some  oases  be  disfranchisement.  This  section 
oomes  to  hit  xesone,  and  enables  him,  if  his  landlord  is 
not  rated  or  has  not  paid  the  rates,  himself  to  pay  or 
tender  the  amount  due  to  the  overseers,  and  so  to  entitle 
himself  to  have  his  name  entered  on  the  rate-book  as 
occupier.  The  section  ia  not  therefore  aupexfluoos.  It 
has  a  specific  effect.  An  identical  provision  ia  to  be 
loond  in  the  dOth  aeotion  of  the  Reform  Act  of  1882. 
It  mighty  indeed,  be  neoemiy  to  oonstrae  the  same  words 


in  the  subsequent  Act  differently,  if  subsequent  legis- 
lation had  shown  an  intention  that  they  should  be  aoon- 
strued ;  but  here  subsequent  legislation  has  shown  no 
such  intention. 

The  other  point  admits  of  no  doubt.  In  the  oaan 
referred  to  by  the  learned  counsel  for  the  respondent  the 
occupation  was  admitted  to  be  occupation  bj  virtos  U 
service.  Here  the  labourers  were  not  required  to  redds 
in  the  cottages,  but  were  allowed  to  reside  in  them  sa  a 
privilege.  It  would  be  an  abuse  of  lauguage  to  mU 
reaidence  under  auch  oonditiona  occupation  by  virtoe  of 
aervioe. 

Lord  GoLRBiBas,  G.J.,  and  Mathsw,  J.,  oonoonad. 

Appeal  aUewed. 

Solicitor  for  the  appellant,  IS'Uh  NeedKam. 

Solicitor  for  the  reapondent,  Woelridge^  SandovB,Ua 
of  Wight. 


Prob.  Div.  ft  Adm.  Div.  ] 
Probate.  \ 


TS(v9.U. 


In  the  €h>odi  of  Mobjos.  (o.) 
Probate — Administration — Cfrantto  eommitee^hutie 
'^  Security. 

An  adminietratrix  deeame  a  lunatic,  and  wot  tsjtxai 
hy  inquisition,  ;£ll,150,  part  of  the  estate^  had  iwa 
paid  into  the  Chancery  JHvisUm,  hut  an  adsMstrtiisr 
was  required  to  receUfe  the  remainder^  £850,  due  n  a 
fnortgage.  On  the  application  of  the  committee  fsr  si- 
ministration  for  the  use  and  benefit  of  the  {Hffafif,tlr 
court  allowed  the  security  to  he  given  hy  thesuretiet  ts  h 
limited  to  twice  the.  amount  of  the  haZance  outstsniiMfi 
hut  required  the  hond  given  hy  the  administrator  ts  he  fsr 
the  full  amount. 

Motion  for  a  grant  of  letters  of  adminiatration  of  tka 
eatate  and  effects  of  Annie  Morris,  deceased,  to  the  ooa- 
mittee  of  her  daughter,  a  lunatic  so  found,  lor  bar  as 
and  benefit,  and  that  the  usual  sureties  to  the  sdmlais- 
tration  bond  might  be  dispensed  with. 

Annie  Morris  died  in  March,  1869,  intesUte,  sad  ia 
April  of  the  aameyear  letters  of  adminiatration  to  her 
eatate  were  taken  out  by  her  daughter.  In  KovanlNi^ 
1872,  the  daughter  became  inaane,  and  waa  ao  fooad  ^ 
inquiaition,  and  Mr.  Banner  waa  appointed  eomaitt>i 
of  her  eatate.  The  value  of  the  eatate  waa  i^lS.OOO,  of 
which  £11,160  had  been  paid  into  the  Chancery  Difid*- 
The  remaining  £850  oonsiated  of  a  mortgage  aboatt^ 
be  paid  off,  and  the  grant  of  administration  waa  taqaind 
in  order  to  give  a  proper  diaoharge. 

Middleton,  in  anpport  of  the  motion.— The  oooaittM 
haa  given  aeourity  to  the  Ohancery  Diviaioa  for  tte 
amount  paid  in  there. 

BXTTT,  J.,  allowed  the  aeourity  to  be  gifiu  ^  ^ 
Buretiea  to  be  limited  to  £1,700,  twioe  the  amouatef  tke 
balance  ontaUnding,  but  required  the  admiaiifettfeor  to 
give  a  bond  for  the  whole  amount. 

SolicitoiB,  ChesUrs. 

(a.)  Beported  by  J.  Gbbabd  Ladto,  Eaq.,  BaniitoMt*'| 
Law. 
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Oouxr  OF  Appbal. 


In  rb  Kbbshaw. — ^Ex  partb  Mat. 


CovRT  or  Appbal. 


(Sotttt  Of  SppeaU 


MBy7. 


Oiigioal  applioBtloa. 

In  re  !Cbb8Haw. 
'Whuaxxk  V,  Sjibshaw.  (a.) 

Ptadtes— ^ppaoJ— >£Kecur%  /«r  co»«a— itfarr(«<i  woman 
^SeparaiB  utate  rfiirained  from  anHcipation  — 
ILS.  (7.,  1883,  ord.  68,  r.  15. 

7Aa  fad  thai  an  appellani  u  a  married  tooman 
having  mUy  Hparaie  uiate  9uhfect  to  a  re$traini  on 
aiiUdpatum^  is  a  ipeeiiU  cireumitanc€  which  will  indues 
ike  Court  of  Appeal  to  require  9uch  appellant  to  give 
itemiijffor  the  eoiU  of  the  appeal. 

Original  applieatioD. 

Thif  was  an  applioation  by  the  respondent  to  an 
appeal,  that  the  appellant,  a  married  woman,  might  be 
oidered  to  gire  eeonritj  for  the  costs  of  the  appeal. 
The  appellant  was  a  defendant  in  an  action  in  which 
the  present  applicant  was  plaintiff,  and  at  the  trial, 
judgment  bad  been  entered  against  the  defendant  with 
a  direction  that  execation  thereon  be  limited  to  separate 
property  of  the  defendant  not  sabject  to  a  restraint  on 
itttieipation,  as  in  the  form  prescribed  in  Scott  ▼. 
MorUy,  36  W.  R.  07,  20  a  B.  D.  120. 

The  defendant's  solicitors  had  gl?en  the  plaintiff 
aotice  that  the  defendant  had  no  separate  estate  except 
vhst  she  was  restrained  from  anticipating.  The 
defendant  had  giren  notice  of  appeal  from  the  judg- 
ment of  the  eonzt  below. 

Uffehn,  lor  the  plaintiff,  submitted  that  the  defend- 
sat,  under  the  oirenmstances,  should  be  required  to  give 
aeearity  for  the  ooste  of  the  appeal. 

Edward  Ford,  for  the  defendant,  the  appellant. — 
There  is  no  evidence  of  the  appellant's  inability  to  pay 
eosts;  the  plaintiff  has  not  shown  that  the  defendant 
is  unable  to  psty  the  costs.  There  might  be  ample 
oesns  to  pay  the  costs  out  of  arrears  of  income. 
The  fact  that  the  defendant  is  unwilling  to  pay 
the  costs  la  not  a  sufficient  ground  for  requiring 
■eeuity  to  be  giren.  Weldon  t.  Maples,  36  W.  R. 
154,  20  Q.  B.  D.  331,  is  distinguishable,  as  there 
the  appellant  in  her  affldar it  declared  her  intention  of 
not  pajisg  any  costs  if  unsuccessful,  and  the  case  was 
tiested  by  the  court  as  being  a  threatened  abuse  by  the 
sppeUant  of  the  process  of  the  court. 

GoRoif,  L.J.—I  think  that  the  appellant  ought  to  be 
lequired  to  give  aecurity  for  costs.  It  is  not  correct  to 
iS7  that  the  rule  of  the  court  is  that  seonrity  for  costs 
wfll  nerer  be  ordered  unless  it  be  shown  that  the  appel- 
Isat  is  unable  to  pay.  The  question  we  have  to  con- 
lUer  in  this  oaae  ia  whether  there  is  any  property  of  the 
sppellant^s  against  which  the  respondent,  if  successful, 
can  enforce  the  payment  of  his  costF.  The  appellant  is 
a  married  woman  who  only  has  separate  estate  subject 
to  a  restraint  on  anticipation.  The  Harried  Women's 
Property  Act  enables  her  to  sue  without  a  next  friend, 
hat  ss  abe  has  no  property  against  which  the  respondent, 
if  aneeessfnl,  can  enforce  payment  of  his  costs,  that  fact 
<ioiiatitatss  a  special  circumstance,  and  the  appellant 
Vttt  gi?e  seonrity  for  the  costs  of  her  appeal. 

I^ODLBT  and  BowxN,  L.JJ.,  concurred. 

Seewiiy  to  (he  amount  of  £30  ordered  to  he  given, 

Solicitors  for  the  applicant,  the  respondent  on  the 
■PPeali  IFoocfeocifc,  Byland^  A  Parker. 

Solicitors  for  the  appeU&nt,  the  defendant,  Pitman  A 
Som^ior  J.  E»  A  R.  Whitworth,  Manchester. 

(a.)  Bepoited  by  !!•  J.  Blaxb,  Esq.,  Banistec-at-Law. 


App.  Bankruptcy.  April  18,  19,  21,  25. 

Es  parte  May. 
Ih  re  SpAGKicAir.  (0.) 

Bankruptcy — Act  of  bankruptcy^  Aeeignment  of  debtor* $ 
property  for  benefit  ofereditare  generally^^Bankruptey 
Act^  1883  (46  A  47  rict.  c  52),  s.  4,  eub-eection 
1  (a)  (b). 

On  the  22nd  of  Kovemher  the  debtor,  at  the  inetanee  of 
hie  creditors t  gave  by  letter  an  authority  to  an  auctioneer 
whom  he  had  instructed  to  seU  certain  furniture  and 
effedSf  which  constittded  practically  the  whole  of  hie 
property,  to  pay  the  proceeds  of  sale  into  a  bank  to  the 
joint  account  of  certain  pereone,  who  were  to  hold  it  for 
the  benefit  of  his  creditors. 

Held  {reverting  the  decision  of  the  Difisional  Oourt, 
ante,  p.  368),  that  this  was  not  an  act  of  bankruv^ 
within  section  4,  sub -section  1  (a),  since  the  conveyance 
or  assignment  there  mentioned  mtist  be  a  formed  convey^ 
ance  or  assignment  by  deed,  and  did  not  include  any 
dealing  with  the  property  by  agreemeni  or  dedaration  of 
trust. 

Appeal  from  the  decision  of  a  difisional  oonrt  in 
Bankruptcy  (Gave  and  A.  L.  Smith,  J  J.),  reported  ante^ 
p.  368. 

The  facts  of  the  case  are  fully  set  out  in  the  report  of 
the  case  in  the  court  below,  and  it  is  sufficient  here  to 
state  that  in  1886  the  bankrupt  had  consulted  Measis. 
May,  Sykes,  Sc  Batten  as  to  a  settlement  with  hie 
creditors,  and  had  authorized  them  to  sell  certain 
property  for  him.  This  having  oome  to  the  eara  of  hia 
creditors,  Mr.  Jones,  who  acted  for  them,  informed 
Messrs.  May  that,  unless  the  proceeds  of  sale  were 
retained  for  the  t>enefit  of  the  creditors,  he  should  take 
proceedings  in  bankruptcy.  Thereupon,  on  Kofember 
22,  1886,  the  bankrupt  wrote  to  Mr.  Bedway,  an 
auctioneer,  whom  he  had  directed  to  sell  hia  fnrnitare 
and  effects,  a  letter  in  the  following  terms :— "  Sir,  I 
hereby  authorize  you  to  retain  the  proceeds  of  my  fnr* 
niture  and  effects,  and  to  pay  the  same  into  the  Wilts 
and  Dorset  Batik  at  Swindon,  in  the  names  of  Messrs. 
May,  Sykes,  ft  Batten  and  yourself."  The  same  day 
Messrs.  May  wrote  to  Mr.  Jonea  stating  that  it  had 
been  arranged  that  all  moneys  received  from  the  sale 
should  be  retained  for  the  benefit  of  the  creditors,  and 
should  be  paid  into  the  Wilts  and  Dorset  Bank  in  the 
names  of  the  firm  and  Mr.  Hedway. 

On  December  4,  1886,  a  receiving  order  was  made 
against  the  bankrupt,  the  act  of  banbuptcy  on  which  it 
was  founded  being  stated  to  have  t>een  committed  on 
December  3,  but  the  county  court  judge  held  that  the 
letter  of  No?eml>er  22  constituted  an  act  of  bankruptcy 
within  the  meaning  of  section  4,  sub-section  1  (a),  of 
the  Bankruptcy  Act,  1883,  and  therefore  he  only 
allowed  the  solicitors  costs  up  to  that  date.  Measrs* 
May  appealed,  but  the  Divisional  Oourt  upheld  the 
decision  of  the  county  court  judge.  Messrs.  May, 
Sykes,  &  Batten  appealed. 

Benn  CoUinty  Q.O.,  and  F.  C.  Willie,  for  the  appel- 
lants.— This  was  not  an  assignment  within  the  meaning 
of  section  4,  sub-section  1  (a):  In  re  Olanville,  33 
W.  R.  523,  2  Morr.  Bank.  Gas.  71.  The  money  has  been 
paid  by  the  debtor  in  good  faith  to  hia  solicitors  to  de- 
fray the  expense  of  opposing  proceedings  in  bank- 
ruptcy :  In  re  Sinclair,  15  Q.  B.  D.  616,  34  W.  B, 
Dig.  19.  [Lord  Eshbr,  M.B.— We  should  not  be  in- 
clined to  extend  the  principle  laid  down  in  that  caae.] 

They  referred  to  Whitwell  v.  Thomson,  I  Esp.  68 ; 
and  Bowker  v.  Burdekin,  11  M.  4k  W.  128. 

Cooper  WiOis,  Q.C\,  and  WaU,  for  the  respondent.— 

(a.)  Reported  by  A.  P.  Pbbcbval  Kbxf,  £Siq«,  Barriatex- 
at-Law. 

29 


498 


THE    WEEKLY    REPORTER.    m^nr.moA    Vol.  XXXVni. 


OouBT  OF  Appeal. 


Ex  PABTB  May. 


OouBT  OP  Appial. 


The  debtor  assigned  an  eqaitable  interest  in  the  pro- 
perty by  bis  letter  to  Bedway. 

They  cited  8iggtr%  v.  Evans,  5  E.  &  B.  367.  3 
W.  B.  C.  L.  Dig.  143 ;  In  re  WtMhy,  11  W.  B.  241, 
1  Da  G.  J.  &  S.  273 ;  and  Smith  t.  Cannan,  1  W.  B. 
338,  2  £.  ft  B.  35. 

Henn  Collins,  Q.C.,  replied. 

Cur,  adv,  vult. 

April  25. — The  following  judgments  were  deli? ered  : — 

Lord  EsHBH,  M.B. — The  point  in  this  case  arises  on 
the  application  by  the  trustee  of  a  bankrupt  against  a 
firm  of  solicitors  to  recover  back  a  sum  of  money  which 
they  had  receired  in  payment  of  costs  from  the  bank- 
rupt before  his  bankruptcy  on  the  ground  that  at  the 
time  they  received  the  money  the  bankrupt  had,  to  their 
knowledge,  committed  an  act  of  bankruptcy.  The  case 
of  the  trustee,  therefore,  depends  on  that  being  made 
ont.  If  the  bankrupt  had  committee  an  act  of  bank* 
ruptcy  there  can  be  no  qnestion  that  the  solicitors 
knew  of  it,  since  the  act  on  which  the  trustee  relies  was 
done  by  the  bankrupt  with  their  knowledge,  if  not  by 
their  advice.  It  is  immaterial  whether  or  not  the 
bankrupt  did,  after  the  payment,  commit  an  act  of 
bankruptcy,  the  only  question  now  is,  whether  the 
transaction  which  took  place  on  November  22  amouuts 
to  an  act  of  bankruptcy  or  not.  The  suggestion  of  the 
trustee  is,  that  it  was  an  act  of  bankruptcy  under  sub- 
section 1  (a)  of  section  4  of  the  Bankruptcy  Act,  1883, 
in  that  it  was  an  assignment  of  the  debtor's  property 
to  trustees  for  the  benefit  of  his  creditors.  That  trans- 
action was,  no  doubt,  folly  known  to  the  solicitors  who 
were  acting  for  the  debtor.  At  that  time  the  debtor 
bad  not  put  the  whole  of  his  property  into  the  hands 
of  the  auctioneer,  but  he  came  to  an  agreement  that 
oertain  persons  should  take  and  sell  his  property,  and 
that  the  proceeds  of  sale  should  be  paid  into  a  bank  for 
distribution  among  his  creditors.  This  action  on  his 
part  was  forced  upon  him  by  the  threats  of  his 
creditors.  There  is  no  doubt  that  he  agreed  that  what 
amounted  substantially  to  his  whole  property,  should  be 
sold  by  the  direction  of  other  people,  and  that  the  pro- 
ceeds of  sale  should  be  held  for  distribution  among  his 
creditors.  Does  such  an  agreement  amount  to  an  act  of 
bankruptcy  P  Taking  it  to  be  an  agreement  to  realize 
all  his  property  and  to  divide  the  proceeds  among  all 
bis  creditors,  I  do  not  think  that  it  can  be  contended 
that  it  was  done  with  intent  to  defeat  or  delay  the 
creditors  or  that  it  is  fraudulent  on  that  ground.  Bat 
does  it  fall  within  the  sub-section  ?  Is  it  a  conveyance 
or  assignment  of  the  debtor's  property  to  trustees  for 
the  benefit  of  his  creditors  generally  P  I  think  that  the 
words  of  the  sub*section  must  be  construed  according 
to  the  known  acceptance  of  the  terms  used  in  it  in 
bankruptcy  law  before  the  Act  wss  passed.  A  convey- 
ance is  a  well  known  term  applicable  to  real  property, 
and  I  think  the  meaning  of  an  assignment  is  equally 
well  settled.  Where  a  man  has  executed  a  deed  by 
which  he  transfers  his  property  to  trustees  for  the 
benefit  of  his  creditors,  that  is  such  an  assignment  as 
the  section  contemplates.  I  do  not  think  that  any  deal- 
ing with  the  property  of  a  debtor  by  means  of  a  declara- 
tion of  tru6t,  or  an  agreement,  or  by  anything  short  of  an 
absolute  assignment  by  deed,  is  an  act  of  bankruptcy 
within  the  meaning  of  sub-section  1  (a).  The  reason 
why  the  sub-section  was  put  in  seems  to  me  to  be  this. 
By  the  old  law  an  assignment  by  a  man  of  all  his  pro- 
perty was  evidence  of  a  frand  on  the  bankruptcy  laws, 
and  the  question  as  to  the  intention  of  the  debtor  had  to 
be  left  to  the  jury.  Now,  in  order  to  avoid  any  such 
inquiry,  which  was  generally  fntile  if  the  assignment 
was  substantially  of  all  the  property  of  the  debtor,  the 
mere  fact  of  such  an  assignment  is  made  at  once,  with- 
out any  inquiry  into  the  debtor's  intentions,  an  act  of 


bankruptcy.  The  assignment  must  be  of  all,  or  sab- 
stantially  all,  the  debtor's  property  in  order  to  eon- 
atitute  an  act  of  bankruptoy.  I  do  not  think  that  aa 
assignment  of  part  would  be  within  the  sub-section. 

Thia  agreement,  therefore,  does  not,  in  my  opinion, 
amount  to  an  act  of  bankruptcy,  and  therefore  I  tbbk 
that  the  trustee  has  failed  to  make  out  his  title  to  this 
money.  I  am  unable,  therefore,  to  agree  with  the 
decision  of  the  Divisional  Qourt,  and  I  think  that  this 
appeal  must  be  allowed. 

Fry,  L.  J. — ^The  question  whether  what  was  done  by 
the  debtor  on  the  22nd  of  November  amonoted  to  sa 
act  of  bankruptcy  depends  on  the  oonstmctioa  of  sec- 
tion 4,  sub-section  1  (a)  (6),  of  the  Bankmptey  Act, 
1883.  It  was  first  said  that  the  transaction  was  fraoda- 
lent.  The  question  of  fraud  is,  as  has  been  often  said, 
a  question  of  fact  in  each  case.  So  far  from  this  tisas- 
action  being  intended  to  defeat  or  delay  creditofi.  It 
waa  carried  through  at  the  Instigaiion  of  the  erediton, 
and  for  their  benefit.  Therefore,  as  a  fact,  there  wss  no 
fraud  in  the  transaction.  Then  comes  the  qaestioD, 
Was  it  an  assignment  for  the  benefit  of  erediton f 
Sub*  section  I  (a)  deals  only  with  a  conveyance  ors9ii|B* 
ment  of  property  to  trustees,  while  snb-sectioB  1  [h] 
speaks  of  a  conveyance,  gift,  delivery,  or  transfer,  that 
showing  that  the  Legislature  had  in  view  the  fset  that 
there  were  many  other  methods  beside  convsyaooe  or 
assignment  by  which  property  would  be  tranifeml 
There  are  many  such  modes  of  transfer.  The  dehtoi 
might  declare  himself  to  be  a  trustee  for  his  erediton, 
he  might  make  use  of  an  agreement^  of  delirery,  or  of 
payment,  to  effect  the  same  object,  but  none  of  thoie 
methods  would  be  an  assignment  as  conteoplated  by 
the  section.  It  is  plain,  therefore,  that,  while  property 
may  be  dealt  with  in  many  modes,  the  Legislature  only 
intended  to  make  a  couf  eyance  or  assignment  of  it  sa 
act  of  bankruptcy.  The  assignment  must  also  be  of 
substantially  the  whole  property  of  the  debtor.  An 
assignment  of  part  is  not  sufficient.  Sab*seoUon  1  (a) 
speaks  only  of  the  debtor's  **  property,"  sub-section  1  {h) 
speaks  of  his  '*  property  or  Huy  part  thereof."  Tbtie- 
fore,  if  sub-section  1  (a)  had  been  intended  to  apply 
to  an  assignment  of  part  of  the  debtor's  proper^ 
it  would  have  been  so  expressed.  Therefore  a  fonaal 
conveyance  or  assignment  of  the  whole,  or  substantially 
the  whole,  of  a  debtor's  property  for  the  benefit  of 
creditors  is  made  an  act  of  bankruptcy,  without  the 
necessity  of  any  fraudulent  intention  on  his  part,  bat  it 
waa  not  intended  that  any  other  methods  of  dsaUng 
with  property  should  be  an  act  of  bankruptcy  onlsv 
they  were  fraudulent.  This  transaoUon  was  not  a 
formal  assignment,  and  was  not  fraudulent ;  thereloie» 
it  Is  not  an  act  of  bankruptcy,  and  the  trustee  cannot 
succeed. 

LoPBs,  L.J. — I  agree.  I  do  not  think  this  trsnsactSoa 
was  an  act  of  bankruptcy  within  the  meaning  of  seetioa 
4,  sub-section  1  (a)  or  (6).  I  think  sub-section  1  (e) 
meant  to  refer  only  to  all,  or  substantially  all,  the 
bankrupt's  property,  and  the  words  conveyance  or 
assignment  there  uaed  are  words  of  art  meaning  iaitn- 
meuta  under  seal  which  actually  transfer  the  l^pl^* 
equitable  interest  in  the  property.  Bnb-seotion  1  W 
relates  only  to  acta  which  are  fraudulent,  being  for  tiie 
purpose  of  delaying  or  defeating  the  creditors,  and  this 
transaction  is  manifestly  not  within  it.  I  agree,  th<re« 
fore,  that  this  appeal  must  be  allowed. 

Apptal  allowed. 

Solicitors  for  the  appellants,  Jfay,  Syhes,  ^  BaUtM, 

Solicitors  for  the  respondent,  O,  Z.  F.  Sgrt  A  dk 
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Court  or  Appbal. 


Hopkins  v.  Sirtrwiqk  Local  Board. 


Oou&T  OP  AppiaXm 


Ffom  Q.  B.  Div.  AprU  22. 

HoPKnrs  9.  Sxexhwigx  Local  Boabs.  (a.) 

Local  government  "^  Local  hoard  —  Building  without 
approval  of  hoard  —  Dtmolition  —  Notice  —  Fuhlic 
HeaUh  Act,  1875  (38  <ft  39  Vid.  c  55),  $.  158. 

A  looal  hoard  eannot^  under  eeetion  158  0/  the  Puhlie 
EeaUh  Actf  1875,  puU  down  huildinge  erected  without 
their  approval  until  it  hae  given  the  huHding  owner 
noUee  of  tff  intention  to  pull  them  dotm. 

Cooper  V.  Wanda  worth  Local  Board.  11  W.  B,  646, 
14  a  B.  y.  8.  180,  and  Masters  v.  Pontypool  ImulL 
OoTemment  Board,  9  Ch.  D.  677,  27  (F.  B.  Dig.  121, 
approveum 

Appeal  from  the  decision  of  a  diflsional  court 
(Denraan  and  Wills,  JJ.). 

The  action  was  broaght  for  trespass  on  the  part  o( 
ihe  local  board  in  palling  down  oertain  baildiogs 
erected  by  the  plaintiff. 

In  October,  1888,  the  plaintiff  being  desirous  of 
erecting  some  houses  on  land  owned  by  him  within  the 
district,  deposited  plans  with  the  local  board  in  obedi- 
ence to  the  bye-laws  made  by  them.  These  plans  were 
rejected  by  the  board,  and  the  plaintiff  substituted 
othen  which  were  also  disapproTod. 

On  December  19  the  plaintiff,  without  any  authority 
from  the  defendants,  commenced  to  build.  The  defend- 
snts  at  once  ga?e  him  notice  that  the  houses  were  con- 
trary to  the  Public  Health  Act  and  to  their  bye-laws, 
becaiue  the  plans  for  them  had  not  been  approved,  ana 
required  him  to  remo?e  the  buildings  within  forty-eight 
hours.  No  notice  was  taken  of  this,  and  the  board 
then  took  out  two  summonses  against  the  plaintiff 
under  which  he  was  fined  by  the  justices  for  obstructing 
the  highway  by  bis  scaffolding  and  for  butldiog  without 
the  plana  haying  been  approTed  by  the  board. 

On  January  11a  resolution  was  passed  by  the  board 
to  pnll  down  the  buildings,  and  on  January  12,  without 
any  notice  being  given  to  the  plaintiff,  the  surveyor  to 
the  board  came  with  some  other  men  ou  to  the  premises 
and  palled  down  the  buildiogf.  Pollock,  B.,  s.t  the 
trial,  entered  Judgment  for  the  defendants,  but  the 
DivialoDal  Court  set  this  aside  and  entered  judgment 
for  the  plaintiff  00  the  ground  that,  accordioil  to 
Cooper  V.  Wandsworth  Local  Boards  11  W.  R.  646,  14 
O.  B.  N.  8.  180,  the  defendants  ought  ti  have  given  the 
plaintiff  notice  of  ths  resolution  of  January  11  before 
acting  upon  it. 

The  defendants  appealed. 

By  section  158  of  the  Pnblio  Health  Ac%  1875,  where 
a  notice,  plan,  or  description  of  any  work  is  required  by 
any  bye-law  made  by  an  urban  duthority  to  be  laid 
before  that  authority,  the  urban  authority  shall  within 
one  month  after  the  same  has  been  delivered  or  sent  to 
iheir  surveyor  or  clerk  signify  in  writing  their 
approval  or  disapproval  of  the  intended  work  to  the 
person  proposing  to  ezecnte  the  same,  and  if  the  work 
is  commenced  after  such  notice  of  disapproval  or  before 
the  expiration  of  such  month  without  such  approval,  and 
is  in  any  respect  not  in  conformity  with  any  bye-law  of 
the  urban  authority,  the  urban  authority  may  cause  so 
mnch  of  the  work  as  has  been  executed  to  be  pulled 
down  or  removed. 

By  the  bye-lawv  made  by  the  local  board  '.-^ 
**  29.  Every  person  who  shall  intend  to  erect  any  new 
works  or  buildings  shall  give  a  fortnight's  notice  to  the 
local  hoard  of  such  intention  by  writing  delivered  to  the 
local  surveyor  or  left  at  his  office,  and  shall  at  the  same 
time  leav«>  or  cause  to  be  left  at  the  said  office  detail 
plans  and  sections  of  every  floor  of  such  intended  new 
building  drawn  to  a  scale  of  not  less  than  lin.  to  every 

(i.)  Bepoitad  bj  A.  P.  Psrcktal  Kcsp,  Esq.,  Barriater* 
at-Unr. 


8ft,  showing  the  position,  form,  and  dimensions  of  the 
several  parts  of  such  building,  and  of  the  water-olossts, 
privies,  Ibo.,  and  all  other  appurtenances.  Such  plans 
and  sections  shall,  If  required,  be  aeoompanied  by  a 
description  of  the  materials  of  which  the  building  is 
proposed  to  be  constructed,  and  of  the  intended  mode 
of  drainage  and  means  of  water  supply.  A  block  plan 
shall  be  left  at  the  same  time  drawn  to  a  scale  of  not 
less  than  lin.  to  every  44rt,  showing  the  position  of  the 
buildings  and  appurtenances  of  the  properties  immsdi- 
ately  adjoining,  the  width  and  level  of  the  street,  the 
level  of  the  lowest  floor  of  the  intended  building,  aud  of 
the  yard  or  ground  belonging  thereto.  The  plan  shall 
show  also  the  proposed  lines  of  hotiie  drainage  and  their 
sizs,  depth,  and  Inclination." 

*'  33.  The  looal  board  shall  by  thsir  order  approve  or 
disapprove  proposed  new  works  or  buildings  within  the 
times  severally  specified  herein  for  the  deposit  of  notices 
thereof.  But  if  the  owner  or  person  intendiog  to  con- 
struct any  new  street  or  erect  any  new  buildings  fail  to 
give  the  notice,  herein  required,  or  proceed  to  the  execu- 
tion of  any  of  the  works  before  the  expiration  of  such 
notice  without  the  approval  of  the  looal  board,  or  If 
any  owner  or  person  shall  construct,  or  cause  to 
be  construeted,  any  works  or  do  any  act,  or 
omit  to  do  any  act,  or  comply  with  any  require- 
ments of  the  local  board,  or  shall  make  any  alteration 
in  any  works  after  they  have  been  completed,  whether 
in  new  or  existing  buildings,  cootrary  to  the  provUions 
herein  contained,  he  shall  be  liable  for  each  offence  to 
a  penalty  not  exceeding  jS5,  aud  he  shall  pay  a  further 
sum  not  exceeding  40s.  for  each  and  every  day  which 
such  works  shall  continue  or  remaiu  contrary  to  the  uald 
provisions ;  and  the  looal  board  may.  If  they  shall  think 
fit,  cause  such  works  to  be  remored,  altered,  pulled 
down,  or  otherwise  dealt  with  as  the  case  may  require, 
and  the  expenses  incurred  by  them  in  so  doing  shall  be 
repaid  by  the  offender,  and  be  recoverable  from  him  in 
a  summitry  manner  as  provided  by  the  Public  Health 
Act,  1848." 

Alfred  Young  and  Shakeipeate,  for  the  appellants,-' 
The  cases  of  Cooper  v.  Wandsworth  Local  Board  and 
Maelere  v.  Pontypool  Local  Ouvernmmt  Board,  9 
CU.  D.  677,  27  W.  B.  Dig.  121,  are  distinguishable, 
as  there  no  communication  passed  between  the  plsintlff 
and  defendants  before  the  houses  were  pulled  down. 
In  this  case  the  plaintiff  knew  that  be  wds  defying  the 
looal  board,  and  had  had  notice  requiring  him  to  remove 
the  buildings,  which  he  had  disregarded. 

Jelf,  Q.C,  and  Fac/ieZ/,  were  not  called  upon  to  argue* 

Lord  EsHBR,  M.B. — In  this  case  the  power  which  the 
local  board  aisumed  tj  exercise  is  one  affecting  pro- 
perty in  a  highly  penal  manner.  To  enter  upon  a  man's 
premises  and  poll  down  buildings  erected  by  him  are 
acts  of  such  a  character  that  it  behoves  those  who  claim 
the  authority  to  exercise  such  a  power  to  show  that 
that  they  have  taken  care  to  follow  every  necessary 
step  in  the  strictest  manner  possible.  The  cases  of 
Cooper  V.  Wandeworth  Lotal  Hoard  and  Maetere  v. 
Pontypool  Local  Board  are  suthcrities  to  show  that, 
when  a  local  board  have  the  power,  alter  and  in  consc* 
qoence  of  the  misconduct  of  a  buildiog  owner,  to  enter 
upon  his  land  and  demolish  his  buildings,  there  Is  a 
iiecefsary  implication  by  the  fundsmebt«!  principles  of 
justice  that  they  must  give  him  notice  that  they  intend 
to  do  so,  in  order  that  be  may  have  an  opport unify  of 
showing  cause  against  their  retolatioo.  lu  the  very  f^ir 
argument  that  has  been  eddrevsed  to  us  on  behalf  of  the 
appellants  we  were  not  asked  to  overrule  those  oases. 
We  could  not  have  done  so,  for,  in  my  opinion,  the 
principle  there  laid  down  was  entirely  righr,  and  must 
be  affirmed.  .  Kor  can  they  be  distinguished  from  the 
present  case.    They  seem  to  me  exactly  to  apply,  and, 
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therefore,  I  think  that  we  mast  say  that  the  defendant*, 
hating  failed  to  gl?e  the  plaintiff  notice  of  the  resolo* 
tion  of  the  11th  of  Januarj,  oomniitt«Hi  a  trespass  in 
demolishing  his  buUdings,  foi  which  they  mast  be  held 
liable. 

Fbt,  L.J. — I  entirely  agree.  The  piiQciple  of  Cooper 
▼•  WandBworih  Local  Board  seems  to  me  to  be  founded 
on  fundamental  principles  ot  justice,  and  it  exactly 
applies  to  the  present  case.  It  is  unnecessary  now  to 
aiscuss  the  nature  of  the  notice  that  must  be  gi?en, 
since  in  this  case  it  is  admitted  that  no  notice  was 
given  ;  but  I  think  that  some  opportunity  must  be  given 
to  the  building  owner  to  show  cause  agaiuBt  a  resolution 
for  the  demolition  ot  his  buildings. 

LopBfl,  L.J. — ^In  my  opinion  the  case  is  clearly 
gofemed  by  the  decisions  in  Gooptr  ▼.  Wandaworih 
Local  Board  and  Mastcr$  ▼.  Poniyp>ol  Local  Boards 
with  which  I  entirely  agree. 

Appeal  di$mi8itd, 

Solicitors  for  the  appellants,  Rohimon  A  Co»f  for 
Shakeaptarey  Birmingham. 

Solicitors  for  the  respondents,  Paffison,  Wigg,  <ft  C7o., 
for  B,  G.  dt  J.  E.  Bill,  Birmingham. 


l^t'Sf)  OTourt  o{  gufitm. 


n.  Dif.l 
Itty,  J.  / 


March  S5. 


Ohan. 
Ohitty> . ,  ^ 

JoHNSoir  V.  Wild.  («.) 

Landlord  and  tenant  —  A$8ignment  —  Under^leia^ti^^ 
Payment  of  chief  rent  by  onC'^Common  liability — 
Contribution . 

C,  demist  d  to  M.  a  piece  of  land  for  999  yean,  at  a 
yearly  rent  of  £11  7s.  Sd,  Af.  assigned  by  way  of 
mortgage  a  part,  at  an  apportioned  rent,  to  A»\  the 
predecessor  in  title  of  the  pla\n*,ijf^  for  the  residue  of  the 
term,  and  also  assigned  by  undtrhate  another  part,  at 
an  apportioned  rent,  to  W,,  the  predecetsor  in  title  of  the 
defendants,  for  tht  residue  of  the  term,  less  ten  days» 
The  defendants  subsequently  bought  this  apportioned  rent 
from  M.  The  plaintiff  paid,  under  threat  of  distress, 
the  uhole  chief  rent  to  C,  M,  being  insolvent,  and  sought 
to  recover  from  the  defendants  a  proportionate  part  of 
the  rent. 

Held,  that  no  right  to  contribtUion  existed,  for  fAcre 
was  no  common  demand  to  which  the  parties  were  liable, 
there  being  no  one  tnlitled  to  sue  the  defendants  for  their 
proportion  of  the  rent* 

Special  case  ftiited  by  consent,  pursuant  to  order  34. 

By  an  indenture  of  lease,  dated  the  27th  of  May,  1878, 
and  made  between  Maria  Ann  Hyde  Clarke,  of  the  one 
pait,  and  William  John  Bonnell  Minor  of  the  other  part, 
M.  A,  H.  Clarke  demised  unto  Minor  a  plot  of  land  at 
Hyde,  containiosr  1,866  square  yardp,  for  a  term  of  999 
years  from  the  29tli  of  September,  1878,  at  a  yeaily  rent 
of  £11  7«.  8d. 

By  an  indenture  of  mortgage,  dated  the  8th  of  April, 
1879,  and  made  between  Minor  of  the  one  part  and 
Begin  Hid  Samuel  Adams  of  the  other  part.  Minor  assigned 
unto  Adams  a  plot  of  land,  containing  466  square  yards 
(being  patt  of  the  laud  demifed  by  the  said  leafe),  for 
the  resioue  then  unexpired  of  the  said  term  of  999  years, 
subject  to  the  pR)mentof  the  yearly  rent  of  £3  17s.  8d., 
as  an   apportioned   part  of    the    said    yearly  rent  of 

(a.)  Reported  by  W.  H.  Quabbill,  Esq.,  Barrister- at- 
Law. 


£11  7s.  8d.,  and  to  the  oovenants  oontained  in  the  ssid 
lease,  so  far  as  the  same  affected  the  premises  asiigMl 
and  subject  to  a  proviso  for  redemption  on  paysieot  of 
the  sum  of  £500  and  interest.  Minor  also  oovenaatB< 
with  Adams  that  he.  his  executors,  administraton,  sad 
assigns,  would  pay  the  yearly  rent  of  £11  78. 81  tad 
keep  him,  his  executors,  administrators,  and  assigss, 
indemnified  from  all  loss  arising  by  reason  of  its  non- 
payment. 

By  an  indenture  of  underlease,  dated  the  81st  of  lUj, 
1879,  Minor,  in  consideration  of  a  premium  of  iM, 
demised  unto  Ann  Whittaker  a  plot  ot  land,  coatsiaiaf 
759  square  yards  (being  other  part  of  the  land  deodssd 
by  the  lease),  for  the  residue  of  the  term  of  999  yesn, 
save  the  last  ten  days  thereof,  subject  to  the  yearly  rait 
of  £6  68.  6d.,  and  covenanted  with  Ann  Whittaksr  tbst 
he,  his  executors,  administrators,  and  assigns,  would  pay 
the  entire  yearly  rent  of  £11  78.  8d.  reserved  bj  the 
lease,  and  keep  her,  her  heirs,  execators,  admitiistrstoD, 
and  assigns,  indemnified  in  respect  thereof. 

By  an  indenture  of  the  28th  of  September,  1880, 
Minor,  in  oonsiderstion  of  the  sum  of  £118,assi^0dsad 
released  unto  Ann  Whittaker,  her  executon,  sdBlois- 
trators,  and  assigns,  the  said  yearly  rent  of  jfS  dn  6d. 
reserved  by  the  underlease  of  the  21st  of  May,  1879. 

Minor  filed  a  petition  for  the  liquidation  of  bti  sifiirs 
on  the  8th  of  February,  1878,  and  a  oompoiitiaa  of 
2s.  in  the  pound  was  accepted  ;  and  on  the  17th  of 
February,  1882,  Adams  entered  into  possession  ot  the 
mortgaged  premises. 

The  residue  of  the  land  comprised  in  the  lease  of  tlM 
27th  of  May,  1878,  was  assigned  to  one  Broi^ca.  Tkii 
land,  with  some  buildings  erected  thereon,  was  suffleifiit 
to  satisfy  a  part  only  of  the  full  annual  rent,  and  Uis 
land  demised  to  Ann  Whittaker  remained,  and  sttU  it, 
entirely  unbuilt  upon.  The  laud  and  boUdings  belonging 
to  the  plaintiff,  who  was  assignee  thereof  from  Adsmt 
by  virtue  of  an  indenture  of  the  2nd  of  August,  1887, 
were  the  only  property  capable  of  being  distrained  npoa 
for  the  foil  annual  rent. 

The  plaintiff  continued  in  possession  from  the  date  of 
the  assignment  from  Adams,  and  paid,  under  thrsat  of 
distress,  the  whole  of  the  chief  rout  of  £lls.  7s.  8d.,t9 
M.  A.  H.  Clarke. 

Ann  Whittaker  died  on  the  19th  of  May,  1888,  sad 
the  defendants  were  the  trustees  and  executors  of  her 
will,  and  were  in  possession  of  the  premises  comprised  is 
the  underlease  to  her. 

The  questions  submitted  for  the  opinion  ot  the  cotut  , 
were: — 

1.  Whether  the  defendants,  as  trustees  and  exeeaton 
of  the  will  of  Ann  Whittaker,  were  liable  to  contribsts 
any,  and  what,  proportion  of  the  rent  reserved  io  tks 
lease  of  the  27th  of  May,  1878.  in  respect  of  the  portion 
of  the  plot  which  was  demised  by  the  underlease  of  ths  i 
21st  of  May,  1879. 

2.  Whether  the  defendants  wera  liable,  as  sach  trof- 
tees  and  executors,  to  repay  to  the  plaintiff  aoj,  sad 
what,  part  of  the  sum  ot  £28  9s.  2ff.,  which  bad  bsen 
paid  by  him  under  the  lease  of  the  27th  of  Mt/,  I878f 

Levttt  {Romer,  Q.C.,  with  him),  for  the  plaiotiit— 
The  plaintiff  is  entitled,  ou  equitable  grounds, tea coe- 
tribution  for  what  he  has  done  in  paying  the  rsat  for 
the  benefit  of  all  parties  :  Story's  Equity  Jurispradsacf, 
s.  493.  The  principle  of  contribution  exists  as  between 
underlessees  :  Webber  v.  Smith,  2  Vernon,  103.  Th« 
plaintiff  haa  paid  the  rent  to  preserve  the  defeadsat's 
property.  This  action  resembles  the  old  writ  of  contri- 
bution :  Fiizberbert,  De  Nat.  Brev.,  9th  ed.,  p.  162.  Is 
this  case  there  can  be  no  diiflcnlty  about  the  apportiA- 
ment. 

Maclean,  Q.C,  acd  Swinfen  Eady,  tor  tbedefnd* 
ants. — The  uuderleesee  paying  the  entire  rent  bss  so 
right  agaiost  another    underleases:    Hunter  v.  Butir 
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High  Goubt. 


1  C.  B.  300.  A  tenant  in  common  ha«  no  right  of 
aetion  against  his  co-tenant  for  contribntion  for  money 
«xpeDded  in  repairs :  Leigh  ▼.  Dicktson,  33  W.  B. 
538, 15  Q.  B.  D.  60.  No  one  can  sue  the  defendants 
for  their  proportion,  bo  there  can  be  no  right  of  oontri- 
bation.  The  plaintiff  must  be  taken  to  ha?e  known  the 
Militj  to  which  bis  property  was  sabjeot ;  be  has  only 
Minor  to  look  to. 

LeveU,  in  reply, — The  plaintiff  is  entitled  as  paying  to 
•flare  the  defendants*  estate;  they  could  be  ejected  if  he 
did  not  pay. 

Grittt,  J.— The  plaintiff  claims  contribntion  from  the 
defendants  in  respect  of  the  payment  that  he,  the  plaio- 
tiif,  has  made  for  the  rent  under  a  lease  for  a  term  of 
$99  years  granted  in  1878.  The  plaintiff  claims  under 
tbe  leasee.  Adams  took  a  mortgage  from  the  lessee  of 
put  of  the  property,  his  security  being  framed  in  this 
way :— He  became  tho  assign  of  part  of  the  land  com- 
fzised  in  the  lease  for  the  whole  term  granted  by  the 
lease,  lo  that,  in  law,  he  was  an  assign  of  that  part  of 
the  land  demised,  and,  consequently,  Adams  remained 
liable  to  the  landlord  for  the  rent  that  was  reserved 
apoa  the  lease.  Adams  has  assigned  over  to  the  plain- 
tffi,  who  stands  in  his  place.  Adams,  for  his  protection, 
took  the  covenant  from  his  mortgagor  for  the  payment 
<A  the  entire  rent  of  the  lease,  and  also  a  covenant  for 
indemnity.  The  defendants  have  a  title  to  another  part 
ef  the  land  comprised  in  the  same  lease,  their  title 
beiog  derived  out  of  the  lessee's  interest. 

The  defendants,  or  their  immediate  predecessors,  took 
tn  imderlease ;  but  the  underlease  was  drawn  in  a 
Cerent  form.  Instead  of  taking  an  assignment  for 
the  whole  of  the  term  granted  by  the  original  lease  in 
the  part  of  the  land  with  which  the  defendant's  prede- 
oeseor  was  dealing,  they  took  an  underlease,  and  so 
escaped  all  liability  for  payment  of  the  original  rent ; 
sDd  they  also,  by  way  of  precaution,  took  from  the 
eiigiiial  lessee  a  covenant  to  pay  the  rent  and  to 
i&demnify  them  against  the  rent.  Now  Minor,  the 
original  lessee,  has  got  into  difficulties  and  cannot  pay 
the  rent  I  do  not  think  it  is  material,  but,  on  the 
itatements  of  this  case,  it  does  not  appear  that  he  is 
^barged  from  payment  of  the  rent.  He  remains 
liable,  and  he  remains  liable  apparently  on  those 
covenants  which  I  have  mentioned-*-the  covenant  to  pay 
the  rent  and  the  covenant  to  indemnify.  But  he  cannot 
W,  and  under  those  circumstances  the  landlord  has 
<lhtiained  (or  the  rent  ;  and,  finding  he  could  obtahi  bis 
distress  best  upon  that  part  of  the  land  which  is  in  the 
l^tiffs  holding,  he  has  distrained,  or  threatened  to 
dbttaio,  which  la  tho  same  thing,  on  the  plaintiff. 
The  plaintiff,  in  order  to  avoid  the  distress,  has  paid 
the  entire  rent  reserved  by  the  lease  of  1878,  and  that 
hthe  payment  in  respect  of  which  he  demands  the  con- 
tribnUon. 

Now,  he  does  not  demand  contribution  from  a 
poson  who  is  liable  to  a  common  demand,  because  tho 
defendants  are  not  only  not  liable  for  the  rent,  but 
Bi^hody  can  sne  the  defendants  in  respect  of  this 
•opposed  liability,  unless  it  be  the  plaintiff  ;  whereas,  in 
a  ooaunon  demand  on  which  two  persons  are  liable,  if 
<»»  pays,  then  there  ia  a  right  of  contribution  on  the 
Pttt  of  the  one  who  makes  the  payment  against  the  one 
vbo  does  not.  But  there  is  no  authority  for  the  propo- 
i^Oi  that  has  been  now  advanced.  Ck>-sureties  are 
mleto  the  principal  demand  either  in  the  whole  or  in 
PVt;  and,  as  between  the  co-sureties,  there  is  net  only 
the  common  law  right  of  contribution,  but  there  is  the 
^^le  right  of  contribution. 

the  next  remarkable  part  of  this  case  is,  that  the 
imd  of  question  must,  in  fact,  have  arisen  time  after 
time  during  the  centuries  that  this  class  of  law  has  been 
oown— a  first  demise,  a  sub-demise,  and  a  sub-demise 
<tBb  to  ttie  second,  third,  fourth,  fifth,  or  even  tenth 


degree.  If  I  were  to  assent  to  this  principle  I  should 
have  to  pursue,  not  the  first,  as  it  were,  in  the  series  of 
under-lessees,  but  I  should  have  to  go  down  to  the  end 
of  them.    The  thing  is  absurd. 

The  position  of  the  plaintiff  is  unquebtionably 
unfortunate.  He  has  in  this  case  got  a  person  who 
stands  on  the  same  level  as  be  himself  does  in  respect  of 
the  demand — that  is  to  say,  the  rent;  but  un- 
fortunately that  person  cannot  pay.  He  would  have 
a  right  of  contribution,  and  something  much  more, 
because  he  would  have  a  right  under  the  special 
covenants  against  Minor,  and  he  need  not,  as  against 
him,  resort  to  any  such  device  as  this.  But  he  has  lost 
that,  and  he  cannot  get  contribution  from  the  defend- 
ants. I  can  find  no  authority  to  justify  the  plaintiff's 
oontention ;  and  I  think  I  should  be  erring  if  I  said 
there  was  any  principle  which  let  in  this  demand.  The 
result  is,  that  the  plaintiff's  case  fails. 

Judgmeni  for  defendants,  with  cosh,  including  co$t$ 
of  the  epecicd  caie. 

Solicitors,  RohhinB,  Billing ,  A  Co,,  for  Johnson  *fe 
Johnson,  Stockport ;  A.  J.  Nashy  for  F.  A  T.  Drink* 
water,  Hyde. 


COLLBY  V.   HaET.    (tf.) 

Patent — ^cfton  to  restrain  threats  af  legal  procfedings 
against  party  infringing'^ Action  by  patentee  /or 
infringement^'**  Due  diligence  "  —  Discontinuance  of 
action — Patents,  Designs,  and  Trade*  Marks  Act, 
1883  (46  A  47  Vict.  c.  57),  s.  32. 

An  action  for  infringement  of  a  patent  was  commenced 
with  due  diligence,  and  subsequently  discontinued  before 
trial. 

Held,  that  no  right  of  action  accrued,  under  section  32 
of  the  Patents,  Designs,  and  Trade' Marks  Act,  1883,  to 
the  party  sued  in  the  discontinued  infringement  action. 

Trial  of  action. 

This  was  an  action  brought  by  Walter  William  OoUey, 
a  manufacturer  of  toilet  papers,  against  the  defendant, 
Morris  Hart,  who  carried  on  a  similar  business  under 
the  style  of  the  Patent  Toilet  Eequisite  Co.,  claiming 
an  injunction  to  restrain  the  defendant  from  issuing 
circulars,  letters,  or  advertisements  containing  threats  of 
proceedings  against  any  person  dealing  in  articles  manu- 
factured by  the  plaintiff  in  infringement,  as  the  defend- 
ant alleged,  of  the  defendants  patent  rigbts. 

Hart  was  the  owner  of  a  patent  for  perforated  toilet 
rolls,  and  on  the  15th  of  September,  1888,  he  issued  a 
circular  to  the  trade  to  the  following  effect: — *'  It  has 
come  to  my  knowledge  that  W.  W.  Oolley,  late  in  my 
employ,  is  offering  to  the  trade  perforated  toilet  rolls, 
which  is  an  infringement  of  my  patent,  1885,  No.  106. 
I  further  learn  that  W.  W.  Oolley  is  not  only  offering 
this  paper  in  breach  of  my  patent  rights,  but  also  that 
he  is  infringing  my  trade-mark,  a  copy  of  which  is 
enclosed,  and  which  is  duly  registered  in  pursuance  of 
the  Act.  This  is  well  known  to  Mr.  Oolley,  he  having 
been  in  my  employ  until  April,  1888.  His  proceedings 
are  therefore  a  distinct  breach  of  my  rights  under  both 
patent  and  trade-mark,  and  I  think  it  right  to  inform 
you  that  1  intend  to  commence  proceedings  forthwith 
against  every  person  whom  I  find  in  any  way  dealing 
in  any  perforated  toilet  paper  manufactured  in  breach 
of  my  patent  rights  under  the  above  patent  or  under 
my  trade-mark." 

.  (a.)  fieported  by  Fbanois  T.  Dxtxa,  Esq.,  Barrister-at- 
\  Law. 
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HXOF  COUBT. 


Collet  v.  Habt. 


High  Oovbt. 


Theieupon  Ctolley,  on  the  22iid  of  September,  1888, 
isBaed  the  wiit  in  this  aotion,  in  wbioh  he  claimed  an 
iDjnnotion  to  xestrain  the  defendant  from  iseuing  the 
above  circular,  or  any  circulars,  letters,  or  adTertise- 
ments  containing  threats  against  pnrchasers  of  the 
articles  manufactured  by  CoUey,  a  declaration  that  the 
defendant's  alleged  trade-mark  rights  were  null  and 
▼oid,  and  damages. 

Notice  of  motion  for  injunction  before  the  Tacation 
Judge  was  given  on  the  3rd  of  October,  and  it  was 
ultimately  ordered  to  stand  over  until  the  2nd  of 
November,  when  North,  J.,  granted  an  interlocutory 
injunction.  Hart  thereupon  on  the  6th  of  December 
commenced  two  actions  against  Colley,  one  to  restrain 
infringement  of  his  patents,  the  other  to  restrain 
infringement  of  his  trade-mark.  The  statement  of 
daim  in  the  threats  action  was  delivered  on  the  8th  of 
February,  1889.  The  statement  of  claim  in  the  patent 
action  was  delivered  on  the  13th  of  May,  1889,  and  the 
defence  in  that  action  on  the  27th  of  May.  On  the  6th 
of  November  Hart  discovered,  by  means  of  inspection 
obtained  in  the  threats  action,  that  Colley's  manufac- 
tures did  not  infringe  his  patent,  and  he  accordingly 
served  notice  of  discontinuance  of  the  patent  action* 
and  paid  the  costs.  The  threats  action  {OoUey  v.  Hart) 
and  the  trade-marks  action  {Bart  v.  Colley)  now  came 
on  for  trial.    The  latter  is  reported  ante,  p.  440. 

Aaion,  Q.C,  and  R,  Wallace,  for  the  plaintiff. — Hart 
did  not  commence  his  action  with  due  diligence,  nor 
prosecute  it  with  due  diligence :  Berrhurger  v.  Squire, 
6  Bep.  Pat.  Gas.  681 ;  Challender  v.  Boyle,  36  W.  R. 
357,  36  Cb.  D.  425;  Kurtz  v.  Spence,  36  W.  B.  438,  36 
Oh.  D.  770;  Combined  Weighing  Co.  v.  Automatic 
Weighing  Co,,  ante,  p.  233,  42  Ch.  D.  665  ;  Halsey  v. 
Brotherhood,  30  W.  K.  279, 19  Ch.  D.  386. 

CozenS'Bardy,  Q,C,,  and  J.  C.  Oraham,  for  the 
defendant,  cited  Day  v.  Foiter,  ante,  p.  362,  43  Ch.  D. 
435 ;  Sugg  v.  Bray^  2  Hep.  Pat.  Cas.  223,  33  W.  H. 
Dig.  86. 

NoBTH,  J.  [Bis  lordship  read  the  circular  letter 
of  the  15th  of  September,  1886,  set  out  above,  and 
continued :—-].— I  have  at  present  no  evidence  that 
this  was  published  maliciously,  and  hence  there  is  no 
right  of  action  in  respect  of  it,  unlets  it  is  given  by  the 
32nd  section  of  the  Patent  Act,  but  I  think  that  section 
would  have  given  a  right  of  action  but  for  the  proviso 
in  it  Now  the  proviso  to  section  32  is :— "  That  this 
section  shall  not  apply  if  the  person  making  such  threats 
with  due  diligence  commences  and  prosecutes  an  action 
for  infringement  of  his  patent."  The  action  instituted 
on  the  6th  of  December,  1888,  by  Hart  against  Colley 
clearly  was  an  action  for  inftiogement,  and,  if  com- 
menced and  prosecuted  with  due  diligence,  prevents 
any  right  of  action  under  section  32.  It  is  suggested 
in  this  case  that  this  action  for  infringement  was  not 
such  an  action.  The  first  question  is  whether  it  was 
commenced  with  due  diligence.  It  is  said  that  the 
issue  of  the  writ  on  the  6th  of  December  was  not 
commencing  with  due  diligence,  and  Merrhurger  v. 
Squire  is  cited,  in  support  of  tbat  view,  but  before 
dealing  with  tbat  case  I  am  of  opinion  that  no 
precise  period  can  be  fixed  within  which  an  action 
muet  be  commenced.  The  circumstances  must  decide 
in  each  case.  In  Berrhurger  v.  Squire  there  were 
threats  in  1885  not  of  any  importance,  but  on  the 
21st  of  October,  1886,  a  threat  was  published  to 
the  trade,  and  Charles,  J.,  says  (p.  594,  5  Bep.  Pat. 
Cas.) : — **  At  the  time  he  issued  that  circular  he  must 
have  become  aware,  I  suppose,  that  the  plaintiffs, 
amongst  other  persons,  were  selling  the  damper  with  the 
arrangement  of  the  arm  attached  to  the  body  of  the 
damper,  but  he  took  no  step.  He  states  that  he  intends 
to  take  legal  proceedings,  but  he  took  none,  and  a 


whole  year  passed  away."  Now  Charles,  J,,  in  Iii» 
Judgment,  acts  on  the  fact  that  the  party  had  knoim  of 
the  state  of  things  existing  for  a  year— that  there  haA 
been  threats  issued  for  a  year,  in  which  no  prooeediogi 
were  taken. 'Then  another  advertisement  was  issued,  sad 
he  goes  on  to  say :— '<  What  did  the  defendant  do  ?  AH 
September  passed,  and  nothing  was  done.  All  October 
passed,  and  nothing  was  done  by  the  defendant  Bat 
something  was  done  by  the  plaintiffs.  The  plaintiili, 
on  the  12th  of  October,  issued  their  writ  under  section 
32.  Even  then  the  defendant  did  nothing,  and  it  wss 
not  until  the  14th  of  November  that  he  institotad  tio 
actions  against  two  persons  who  had  purchased  tiie 
plaintiffs'  check-action  with  this  armed  damper,  and 
then,  in  due  time,  in  December,  he  oounter-dainsd." 
Then  the  judge  asks  whether  that  is  due  diligence, 
and  he  says,  ''I  cannot  say  so."  Then  he  pro* 
oeeds  :  "  He  intended  to  do  it  in  1886,  but  he  does 
absolutely  nothing.  I  must  assume  that  he  most 
have  known  that  esles  were  going  on  of  these  armed 
dampers  in  England  ;  otherwise  I  do  not  see  wliy 
he  should  have  issued  the  circular  of  October  21, 1886. 
He  does  nothing  for  nearly  a  twelvemonth.  At  tbe  sad 
of  the  twelve  months,  in  September,  1887,  he  retons 
to  the  charge,  and  he  gives  another  notioe  ia  tiie 
Aftisic  Trades  Journal  that  be  intenda  to  comnMBoe  an 
action  in  the  Chancery  Division  of  the  High  Gout  of 
Justice  against  anyone  infringing,  but  he  does  nothiag, 
and  it  is  not  until  more  than  a  month  after  tbs  fisia- 
tiffs  have  commenced  their  action  under  section  32  that 
he  doea  iuatitute  two  actiona  against  two  other  penom 
for  the  infringement  of  his  patent.  I  cannot  think  tkst 
that  is  due  diligence,  and  therefore  I  do  not  think 
tbat  he  has  brought  himself  within  the  proviso."  Hts 
lordship  further  added :  "  He  has  not,  having  legsid  to 
all  the  circumstances  of  the  case,  in  my  opinioo,  with 
due  diligence  commenced  and  pioeecnted  an  action  for 
infringement  of  hia  patent."  Of  oourae,  the  facts  in 
thia  caae  differ  from  the  facta  in  the  one  Just  cited,  tmt 
I  cannot  find  any  principle  in  it  which  will  assist  ma  in 
the  present  case,  for  the  judge  relied  on  the  fact  that  for 
fourteen  months  infringement  had  lieing  going  «^to 
the  knowledge  of  the  party  who  took  no  proceedings. 
Here  it  is  totally  different. 

I  find  great  diflaculty  in  fixing  the  time  within  whkh 
an  action  must  be  brought  to  be  commenced  with  doe 
diligence.  For  instance,  a  man  may  get  a  good  ttd 
valuable  patent  in  1885,  which  is  certain  to  be  it* 
fringed.  In  1886  he  finds  A.  infringing,  warns  him  bj 
letter  which,  according  to  the  cases,  would  be  a  threat 
A.  receives  it,  and  submits  unconditionally,  and  thoe* 
fore  no  proceedings  are  taken.  In  1887  the  patentee 
finda  B.  infringing,  and  he  is  about  to  take  prooeedingi 
against  him,  but  B.  dies  insolvent  before  action.  In 
1888  he  finda  C.  infringing,  and  C.  submits.  la  1889 
D.  infringes,  and  the  patentee  writes  a  warning  Icttec 
to  him.  D.  commences  at  once  an  action  for  thresti, 
and  the  patentee  immediately  issues  his  writ  for  infiings- 
ment.  D.  says  you  are  tco  late,  these  threats  hatisg 
been  going  on  for  three  yeara ;  for  no  leaa  than  three 
yeara  you  have  known  that  that  there  were  infringfl^ 
and  you  have  brought  no  action."  In  auch  a  esse  I 
cannot  doubt  for  a  moment  that  the  action  comsMiced 
againat  D.  would  be  commenced  in  due  tiaie.  ^ 
ahowa  how  impoaaible  it  ia  to  attempt  to  fix  any  deibita 
time  within  which  auch  an  action  muat  be  brought. 

Now,  the  only  caae  that  I  know  of  (except  Berr- 
hurger V.  f^quire)  in  which  anything  ia  laid  down  npon 
the  queation  of  time  ia  Challender  v.  Royle*  Ot  eoone, 
the  learned  judges  do  not  lay  down  any  rale  ap- 
plicable to  all  caaes,  and  I  refer  to  their  reoiaib  hf 
way  of  illustration.  Cotton,  UJ.,  aaya  :  "  Waa  tt; 
action  commenced  with  due  diligence  f  Mr.  Jwlgj 
contended  that  the  action  .must  be  commenoed  vtth  W 
diligence  from  the  time  when  the  defendant  iM  b^ 
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that  the  plaintifl  was  doing  what  the  defendant  alleges 
to  be  an  infringement.  I  cannot  agree  with  that  view. 
In  my  opinion,  an  action  must  be  held  to  be  commenced 
with  doe  diligence  if  commenced  within  a  reasonable 
time  after  the  threats  have  been  made,  for  the  threats 
an  the  only  matter  complained  of.  Now,  assuming  the 
threats  to  have  been  made  in  March,  the  action  against 
the  Manchester  Plombing  Co.  was,  in  my  opinion,  com- 
oenced  wiih  dne  diligence  after  the  time  when  the 
defendant  first  issued  those  threats ;  for  I  think  that 
the  interral  between  March  and  June  is  not  an  un- 
leasonable  time  for  a  man  to  take  to  consider  whether 
he  ihonld  bring  an  action  in  respect  of  a  supposed 
infringement  of  his  patent.*'  That  is  to  say,  three 
months  is  a  reasonable  time  to  take.  Now,  I  do  not 
apply  that  as  deciding  this  case,  but  I  give  it  as  an 
inoitiation  to  show  what  Cotton,  L.  J.,  thought,  under 
the  cirenmstances,  would  be  a  reasonable  time  within 
which  an  action  might  be  brought.  If  that  were  a  test 
to  be  applied  to  the  present  case,  I  find  this,  that  threats 
haYiog  been  uttered  on  the  15ch  of  September,  the 
action  was  commenced  on  the  6th  of  December — that  is, 
within  three  months ;  it  is  within  the  time  Cotton,  L.J., 
tiioaght  a  reasonable  time. 

Again  it  is  evident,  and  remarks  have  been  made  about 
it  by  jadges  from  time  to  time,  what  the  inconvenience  is 
of  having  patent  litigation  doubled  by  having  not  only  an 
action  for  infringement,   but  also   another  action  for 
threatr,  before  another  judge  perhaps  in  a  different  divi- 
aion.  In  this  case,  therefore,  there  was  an  action  for  threats, 
isiUtuted  on  the  22nd  of  September,  1888,  by  Colley 
agaiDBt  Hart.    An  action  for  infringement  may  be  brought 
within  a  reasonable  time   with   due  diligence.     As  a 
prima  facie  rule  applicable  to  most  casec,  I  do  not  think 
It  can  he  said  that  a  man  is  guilty  of  undue  delaj  if  he 
wait!  for  the  purpose  of  seeing  whether  he  cannot  com- 
bine the  two  subjects  of  action  in  one  action — in  other 
words,  if  he  waits  a  reasonable  time  to  have  a  statement 
of  elaim  delivered  and  briog  hia  counter- action  by  way 
of  a  counter-claim.     In  this  case  an  interlocutory  order 
V88  made  in  the  threats  action  on  the  2nd  of  November. 
In  my  opinion  the  defendant  was  Justified  in  refraining 
for  some  time  in  order  to  see  whether  he  could  bring 
hii  daim  for  infringement  in  that  action  instead  of  oom- 
aendog  a  new  one ;  or,  in  other  words,  he  was  justified 
in  waiting  for  some  time,  at  any  rate,  to  see  what  the 
itatement  of  claim  was,  to  have  that  delivered,  and  to 
laiaehis  answer  as  to  infringement  by  connter- claim.     I 
flod  here,  although  the  action  was  commenced  on  the 
Slod  of  September,  1888,  it  was  not  until  the  8th  of  Feb- 
nary,  1889,  that  the  sUtement  of  claim  by  Mr.  Colley 
vas  delivered.     That  was  two  months  after  the  com- 
mencement of  Mr.  Hart's  action.  I  cannot  see,  therefore, 
that  there  waa  any  delay  on  the  part  of  Hart  in  waiting 
for  a  time  to  aee  whether  he  could  not  defend  by  counter- 
eUdffl.    When  I  find  that  the  statement  of  claim  in  the 
threats  action  was  not  itself  delivered  until  two  months 
after  Hart  had  actually  brought  his  action  for  infringe- 
ment, I  come  to  the  conclusion  that  there  was  not  want  of 
te  diligence  in  commencing  this  action.     Then  the 
pioTiao  requires  that  an  action  is  not  only  to  be  com- 
menced with  due  diligence,  but  it  is  to  be  prosecuted 
with  dne  diligence.    As  regards  the  prosecution,  I  must 
tew  a  line  between  what  did  and  what  did  not  happen 
hefore  the  date  of    the    diacontinnance,    the    7th  of 
Kovember,  1889.    Now  during  that  time  the  action  was 
loingon.    Is  there  anything  to  show  that  it  was  not 
^Ning  prosecuted  with  due  diligence.    The  proceedings 
^  take  considerable  time  no  doubt,  but  I  find  that  Mr. 
Hart's  statement  of  daim  is  delivered  on  the  13th  of 
^7i  1889,  a  long  time  after  the  issue  of  the  writ, 
^e  defence  was  not  put  in  till  the  27th  of  May. 

Piom  then  certain  proceedings  followed,  which  I  do 
AOt  find,  down  to  the  time  of  discontinuance,  were  in 
^  way  wanting  in  due  diligence.    It  is,  however,  sug- 


gested that  there  was  not  due  diligence  in  prosecuting 
the  action  from  that  time  onward,  because  it  was  dis*- 
continned. 

The  action  was  not  prosecuted  after  the  7th  of 
November,  because  Mr.  Hart  discontinued  it  and  paid 
the  costs.  Now  was  that  discontinuance  a  want  of  due 
prosecution  P  Mr.  Aston  says  that  the  proviso  in  section 
32  means  prosecuting  an  action  down  to  a  successful 
result.  In  the  first  place,  the  section  does  not  say  so, 
and  I  should  find  great  difficulty  in  understanding  it  if 
it  did.  It  is  suggested  that  the  section  should  read  that 
he  must,  with  duo  diligence,  commence  and  prosecute 
and  recover  judgment  in  an  action  for  infringement ; 
but  I  do  not  find  any  words  of  that  sort  in  the  section. 
I  do  not  believe  that  that  was  the  intention,  and  I  think 
it  might  produce  a  very  unjust  result  if  those  words  had 
been  there. 

Moreover,  a  failure  to  proceed  in  the  action  for  in- 
fringement would  not  at  all  necessarily  be  a  fair  test  as 
to  wbctiier  he  was  justified  in  his  threat  or  not.  The 
patent  might  be  perfectly  good,  and  the  action  fail. 
Hia  case  might  break  down  through  infirmity  of  his 
witnesses.  Or  there  might  be  serious  questions  whether 
what  was  done  was  really  an  infringement  or  not. 
Saccessive  courts  might  hold  it  was,  and  the  House  of 
Lords,  in  the  end,  say  it  was  not.  It  would  be  strange 
if  the  original  right  to  utter  threats  is  to  be  tested  by 
such  an  action. 

There  are  numerous  cases  in  which  a  failure  to  succeed 
in  an  action  would  be  a  very  unfair  test  as  to  whether 
he  was  justified,  in  an  action  for  infringement,  in 
making  threats  founded  upon  the  fact  of  his  having  a 
good  title.  Therefore,  not  only  do  I  not  see  my  way  to 
add  such  words  to  the  section  as  to  read  i«  **  with  due 
diligence  commence  and  prosecute  and  recover  Judgment' 
in  an  action,"  but  I  can  see  that  if  I  were  to  attempt  to 
add  such  words  to  the  section  I  might  be  doing  some- 
thing which  would  be  a  great  injustice. 

I  hold,  accordingly,  that  it  is  not  essential  for  an 
action  to  come  within  the  proviso  that  it  should  neces- 
sarily be  prosecuted  up  to  judgment,  and,  therefore, 
that  a  man  may  have  commenced,  and  with  due  dili- 
gence prosecuted,  an  action  within  the  proviso,  although 
judgment  is  against  him  in  it,  and,  being  within  the 
proviso,  prevents  there  being  any  right  of  action  existing 
under  the  earlier  part  of  section  32.  And  notwithstand- 
ing the  fact  that,  in  the  action  for  infringement,  it  bad 
been  found  that  the  plaintiff  iras  wrong,  because  there  waa 
no  infringement,  so  that  he  failed  in  the  action,  in  my 
opinion  that  would  not  the  less  be  an  action  within  the 
proviso,  and  prevent  a  cause  of  action  for  threats  arising 
under  section  32.  He  is  exactly  in  the  same  position, 
by  discontinuing  a  hopeless  action  before  trial,  as  he 
would  have  been  in  if  he  had  prosecuted  it  to  trial  and 
had  then  failed.  As  failure  at  the  trial  would  not  have 
prevented  the  action  being  one  within  the  proviso,  so,  in 
my  opinion,  the  discontinuance  before  trial  does  not  put 
him  in  a  worse  position  than  if  he  had  carried  it  to  trial. 

Action  dismissed. 

Solicitors,  Truefitt  <fc  Oane;  Linklater  A  Go. 


March  28;  April  1. 


Chan.  Div.  ) 
Stirling,  J.  ( 

Madame  Tussaud  &  Sons  (Limited)  v.  Tussattd.  (a.) 

Trade  name  —  ComTpany  —  Begidration — Injunction — 

Name  calculated  to  d9ceive^Companies  Act,  1862  (25 

db  26  Vict.  c.  89),  s.  20. 

The  plaintiff  company  carried  on  an  old'e$tahli$7ied 

(a.)  Beported  by  L.  S.  Bbutowb,  Esq.,  Barrister- at-Law. 
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High  Goust. 


Madaxb  Tussaud  ft  Sons  (Lncmn))  v.  Touaud. 


HioH  Ooun« 


hwine$»  of  waxwarh  exhibitors.  The  defendanif  Louis 
Joseph  Kenny  Tuasaud,  had  lately  formed  a  company 
under  the  name  of  Louis  2*ussaud  {Limited)^  to  carry  on 
a  sip^Uar  business  vfithin  a  short  distance  of  the  plain* 
tiffs*  exhibition.  Apart  from  the  proposed  adoption  of 
the  name  Louis  Tussaud {Limited) ,  there  was  no  evidence 
of  intention  on  the  part  of  the  defendant  or  the  intended 
new  company  to  deceive  the  public,  and  the  proiptctui  of 
tJie  new  company  stated  that  they  had  no  conntction 
with  the  plaintiffs.  The  defendant  had  never  carried 
pn  any  similar  business  on  his  own  account.  Bis  only 
interest  in  the  new  company  was  that  he  was  a  large 
shareholder,  and  held  a  salaried  post  as  manager  and 
wax  modeller. 

Held,  that  the  name  of  the  new  company  so  do$t1y 
reismbled  that  of  the  old  company  as  to  be  calculated  to 
deceive,  and  that  an  injunction  must  be  granted  to 
restrain  the  defendant  from  registering  a  company  under 
that  name. 

This  was  an  action  for  an  iojimctioa  to  restrain  the 
defendant  from  registering  a  new  company  under  the 
name  of  Lonis  Tussaud  (Limited),  or  any  other  name 
80  nearly  resembling  the  name  of  the  plaintifC  company 
as  to  be  calculated  or  likely  to  deceive  the  public  into 
the  belief  that  the  new  company  was  the  same  as  the 
plaintifiE  company,  and  from  issuing  advertisements,  cir- 
oolarSf  or  prospectuses  representing  that  a  company  was 
to  be  incorporated  under  the  name  of  Louis  Tossaud 
(Limited)  or  any  such  other  name  as  aforesaid » and  from 
carrying  on  or  commencing  any  business  similar  to  the 
business  of  the  plaintiff  company  under  the  name  of 
Louis  Tossaud  (Limited)  or  any  such  other  name  as 
aforesaid. 

The  plaintiffs  carried  on  the  buAiness  of  waxwork 
modellers  and  exhibitors,  originally  founded  by  Madame 
Tussand  in  1802.  The  business  had  been  carried  on  by 
members  of  the  Tossaud  family  until  a  few  years  ago, 
when  it  was  sold  to  a  Mr.  Poy^er,  by  whom  it  was  sub- 
sequently transferred  to  the  plaintiffs.  There  was  not 
at  the  present  time  any  member  of  the  Tussaud  family 
engaged  in  It. 

The  defendant,  Louis  Joseph  Kenny  Tussaud,  was  the 
son  of  one  of  the  former  proprietors  of  the  exhibition, 
from  whom  he  had  learned  the  art  of  modelling  in  wax, 
but  he  bad  never  carried  on  any  business  of  the  kind  on 
bis  own  account.  He  had  recently  arranged  for  the 
formation  of  a  company,  to  be  called  Lonis  Tussand 
(Limited),  to  carry  on  the  business  of  waxwotk  exhibi- 
tors on  a  site  to  be  acqoired  in  Shaftesbury -avenue. 
The  name  of  the  defendant,  given  as  Lonis  Tussaud, 
appeared  on  the  front  sheet  of  the  prospectus  as  general 
manager.  The  defendant  was  also  one  of  the  signatories 
of  the  memorandnm  of  association.  Three  contracts 
were  entered  into  on  the  formation  of  the  company. 
Two  of  them  were  dated  the  6th  of  March,  18U0,  and 
were  made  between  one  Harry  Smith  and  the  defendant, 
and  provided  for  the  purchase  by  the  defendant  of  the 
proposed  site  of  the  new  exhibition  and  the  erection  of 
the  buildings.  The  third  contract  was  dated  the  8th  of 
March,  1890,  and  was  made  between  the  defendant  and 
a  trustee  for  the  proposed  new  company,  and  it  was 
thereby  agreed  that  the  company  should  purchase  the 
benefit  of  the  previous  agreements  for  £7,500,  of  which 
£5,000  was  to  be  paid  in  cash  and  £2,600  in  f  oUy  paid-up 
£1  shares,  to  be  issued  to  the  defendant  or  his  nominees. 
It  was  further  agreed  that  the  defendant  should  be  the 
manager  and  wax  modeller  of  the  company  for  seven 
years  at  a  salary  of  £200  per  annum,  and  should  also 
receive  five  per  cent,  of  the  profits,  and  that  he  should 
not  model  in  wax  for  any  other  company. 

It  appeared  from  the  evidence  that  the  plaintiffs' 
exhibition*  though  nsnally  known  as  Madame 
Tossaud's,  was  also  very  frequently  spoken  of  as 
Tossand's  only. 


It  also  appeared  that,  except  so  far  as  the  adoptum  of 
the  name  *<Loois  Tussaud  (Limited)"  might  imply  sa 
intention  to  mislead  the  public,  neither  the  defendsat 
nor  any  of  the  directors  of  the  new  company  had  done 
anything  to  mislead  the  public;  and,  indeed,  the  pro- 
spectus of  the  new  company  stated  that  it  was  **  fomisd 
for  the  purpose  of  introduein  g  to  the  West  £od  of  LoDdn 
a  new  exhibition,  similar  in  many  respects  to,  bat  hav- 
ing no  connection  with,  the  one  so  long  and  sacosasCoUy 
carried  on  in  Bsker- street  and  Marylebone-road." 

The  plaintiffs  now  moved  for  an  interim  injanetion. 

Sir  Horace  Davey,  Q,0.,  Buckley,  Q.C^nd,  IFao, 
for  the  plaintiffs. — The  business  proposed  to  be  canisd 
on  by  the  new  company  is  exactly  similar  to  that 
carried  on  by  the  plaintiff  company,  and  the  name  of 
the  new  company  so  closely  resembles  that  of  the  plaia- 
tiff  company  as  to  be  calculated  to  deoeive.  The  plafaitiff 
company  are,  therefore,  entitled  to  an  injunction  both 
under  section  20  of  the  Companies  Act,  1862.  andsbo 
under  the  general  principles  acted  upon  by  the  coott 
in  such  cases. 

They  cited  Hendriks  v.  Montagu,  30  W.  R.  168, 17 
Oh.  D.  638 ;  Hoby  v.  Oroavenor  Library  Co.  [LimiUdj, 
28  W.  R.  386  ;  Turton  v.  Turton,  ante,  p.  Jl,  4i 
Oh.  D.  128. 

Hastings,  Q.C„  A.  dB.  Terrell,  and  H  P.  TOis- 
sofi,  for  the  defendant.— The  case  falls  within  rsrloa 
V.  Turton  and  not  within  Hendriks  y.  Montagu.  Hen- 
driks  V.  Montagu  only  applied  where  the  buinen 
was  to  be  carried  on  under  a  fancy  name.  Here  the 
defendant  proposes  to  make  use  of  his  own  name.  He 
might  have  carried  on  the  business  himself  under  tbst 
name,  and  he  might  have  carried  it  on  in  partnenhip 
with  others  onder  that  name,  and  it  woold  make  no 
difference  that  instead  of  doing  so  he  formed  acompaoy 
to  carry  it  on. 

Sir  H.  Davey,  Q.  C,  in  reply. 

Stiklino,  J.,  stated  the  facto,  and  continued:— It 
appears,  from  the  contracto  entered  into  on  the  formatioa 
of  the  company,  that  the  interest  of  the  defendant  in  the 
company  is  twofold— (1)  he  is  to  be  the  redpisst  of 
2,500  fully  paid-op  shares,  and  (8)  he  is  to  act  it 
manager  and  modeller  of  the  company,  being,  in  thst 
respect,  the  paid  servant  of  the  company,  whose  oiden 
he  is  bound  to  obey.  Up  to  the  present  time,  so  fsr  ss 
appears,  he  has  not  carried  on  any  exhibition  bnibicM 
upon  his  own  account,  or  any  business  in  connectka 
with  the  plaintiffs'  exhibition^  except  that  of  modeUsr. 
It  cannot  be  doubted,  as  it  seems  to  me,  that  the  nsne 
of  '*  Tussaud"  is  well  known  and  of  high  reputatioBiB 
connection  with  waxworks,  and  that,  if  another  sifciti- 
lion  of  a  similar  nature  to  the  plaintiffs'  were  to  be 
established  in  London  under  the  defendant's  name,  tbe 
one  woold,  in  the  ordinary  course  of  homan  affair^  be 
likely  to  be  confounded  with  the  other,  and  vietton 
from  the  country  who  had  heard  of  the  plaintifi' 
establishment  would  be  likely  to  be  misled  into  gobirto 
the  other.  If  persons  not  l>earing  the  name  of  Tvmedf 
and  deriving  no  title  from  anyone  -bearing  that  seai^ 
were  to  seek  to  establish,  under  the  name  of  I^ 
Tussaud,  a  company  such  as  is  promoted  by  tbe  dsfeni- 
ant,  I  think  that  the  natural  result  of  their  canyisgon 
business  under  that  name  would  be  to  mialead  peop^* 
who  were  desirous  of  visiting  tbe  plaintiffs'  esUbitiM 
into  going  to  theirs,  and  that  the  persons  so  doiag 
ought,  on  the  principles  laid  down  in  Hendriks  ▼• 
Montagu,  to  be  restrained  by  an  injanotlon  siaflirt* 
that  granted  in  that  case. 

The  qoestion  which  I  have  to  deeide  is  whedMf  W 
defendant,  bearing,  as  he  does,  the  name  of  TMMidi* 
equally  liable  to  be  so  reatodned. 

The  prlndplea  on  which  the  court  aoti  ate  kdd  dofi 
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in  Burgess  ▼.  Burgess,  3  De  G.  M.  ft  G.  896,  904,  where 
Tamer,  L.J.,  M7«:—**  No  man  can  have  any  right  to 
represent  bia  goods  ae  the  goods  of  another  person,  but 
in  applications  of  this  kind  it  muit  be  made  out  that  the 
defendant  is  selliog  his  own  goods  as  the  goods  of 
another.  Where  a  person  is  selling  goods  nnder  a  par« 
tienlar  name,  and  another  person  not  having  that  name 
is  using  it,  it  may  be  presumed  that  he  so  uses  it  to 
rspresent  the  goods  sold  by  himself  as  the  goods  of  the 
person  whose  name  he  uses ;  but  where  the  defendant 
sells  goods  under  his  own  name,  it  does  not  follow  that 
the  defendant  is  selling  his  goods  as  the  goods  of  the 
plaintifL  It  is  a  question  oC  evidence  in  each  case 
whether  there  is  a  false  representation  or  not/'  That 
statement  of  the  law  was  acted  on  and  approved  of 
by  the  Court  of  Appeal  in  2'urton  v.  Turton, 

It  follows  from  the  decisions  in  those  cases  that 
the  defendant  is  at  perfect  liberty  to  open  on  his 
own  account  and  carry  on  in  his  own  name  an  ex- 
hibition of  wsxworkf.  Further,  he  may  take  part- 
ners into  his  busineu,  and  oarry  it  on  nnder  the 
name  of  Louis  Tussand  ft  Go.  Having  commenced 
business  on  his  own  accoamt,  I  apprehend  that 
b*  might  well  it.  with  the  benefit  of  the  good- 
will,  to  third  parties,  and  that  these  third  parties 
mighty  if  they  thought  fit,  continue  to  carry  on  the 
bosiness  nnder  the  same  name.  They,  again,  might 
transfer  the  business  and  goodwill  to  a  joint- stock  com- 
pany ;  and,  though  I  do  not  express  a  final  opinion  to 
that  effect,  I  am  not  prepared  to  say  that  that  company 
might  not  be  registered  under  the  same  name  as  had 
pierionsly  been  used  in  connection  with  the  business. 
On  the  other  hand,  I  conceive  it  to  be  clear  that  the  de- 
fendant could  not,  either  for  valuable  consideration  or 
otherwise,  confer  on  another  person  the  right  to  use  the 
name  of  Tussaud  in  connection  with  a  business  which 
the  defendant  had  never  carried  on  and  in  which  the 
defendant  had  no  interest  whatever. 

Then  oomes  the  quefctiou,  Oan  he  confer  this  right  on 
«  penon  or  company  towards  which  he  stands  simply  in 
the  position  of  a  paid  servant?  He  can,  no  doubt, 
confer  the  right  of  sayiog  that  the  buciness  is  under  his 
management,  but  can  he  go  to  A.  B.  and  say  to  him  :— 
'*  I  will  become  your  servant  as  manager  and  modeller 
lor  eeven  years,  and  you  shall  carry  on  the  business, 
which  is  not  to  be  mine  but  yours,  in  my  name  "  ?  Does 
it  make  any  difference  that,  instead  of  going  to  a  private 
individnal,  he  invites  the  pnblio  to  become  proprietors 
of  A  business  upon  like  terms  f  On  this  question  there 
ia  aome  authority.  In  Massam  v.  Thorley*s  GaUle 
Food  Co.,  28  W.  B.  966,  14  Gb.  D.  748,  a  person 
named  Thorley  manufactured  cattle  food  according  to  a 
redpe  which  he  had  obtained,  and  sold  it  under  the 
name  of  **  Thorley's  Food  for  Cattle."  Upon  his  death 
the  plaintiff  succeeded  to  his  business,  and  continued  it, 
and  shoitly  afterwardfl  the  defendant  company  was 
registered  as  a  limited  company.  The  articles  provided 
that  the  directors  were  to  enter  into  an  arrangement 
with  a  brother  of  the  plaintiff's  predecessor  in  title,  who 
had  become  acquainted  with  the  secret  of  the  manu- 
tacture,  for  the  purchase  of  that  secret  and  for  his 
employment  in  the  business  of  the  company.  The 
de<daion  was  not  given  on  this  simple  state  of  facts,  but 
Jamesy  L.  J.,  observes  on  it  as  follows  :«•**  The  name  of 
the  company  is,  to  my  mind,  a  fiction.  The  meaning 
which  the  name  of  'J.  W.  Thorley  ft  Oo.  (Limited)' 
wonld  convey  to  any  person's  mind,  is  that  there  had 
teen  a  partnership  of  J.  W.  Thorley  ft  Co.,  a  real 
partnerships  whieh  had  been  carrjing  on  business  in  the 
of  this  food  for  oattle»  and  that  for  some 
or  other,  such  as  we  have  seen  constantly  in  our 
in  this  court,  the  partnership  had  been 
to  convert  itselt  into  a  limited  company  for  the 
convenient  tiansaotion  of.  its  business.  Bat  here 
J.  W.  Thorley  was  not  a  partner.    J.  W.  Thorley  was  ^ 


employed  as  an  agent,  as  the  manager,  and  J.  W. 
Thorley*s  only  connection  with  the  company,  qud  com- 
pany, is  that  he  had  a  first  share  in  this  company.  To 
my  mind  that  is  the  same  thing  as  if  somebody  were  to 
get  up  a  brewery  at  Burton,  finding  somebody  of  the 
name  of  Bass,  or  somebody  who  would  take  the  name  of 
Bass  (for  there  is  no  law  to  prevent  a  man  from  assuming 
any  name  he  likes],  and  then  get  a  company  registered 
under  the  name  of  'J.  Bass  &  Co.  (Limited)*  or 
'  W.  Bass  ft  Co.  (Limited),'  and  advertise  Bass  ft  Co.'s 
Pale  Ale.  I  really  can  see  no  distinction  between 
*  Bass  ft  Co.'s  Pale  Ale,'  as  advertised  by  such  a  com- 
pany, and  '  Thorley 's  Food  for  Cattle,'  advertised  by 
the  company  now  before  us,  which  has  procured  a 
person  uf  the  name  of  Thorley  to  be  connected  with 
their  company." 

It  seems  to  me  that  here,  in  like  manner,  the  name 
of  the  company  represents  that  which  is  not  true  in 
fact.  There  never  has  been  any  business  carried  on  by 
Louis  Tussaud  under  the  name  of  Tussaud,  of  which  he 
he  has  been  the  proprietor,  and  I  think  that,  in  accord- 
ance with  the  first  of  the  two  propositions  laid  down  by 
Turner,  L.J.,  it  ought  to  be  presumed,  primd  facist 
that  the  object  of  the  defendant  and  the  proposed  com- 
pany is  to  induce  the  world  to  believe  that  the  business 
intended  to  be  earried  on  is  that  of  the  plaintiffs,  or  a 
branch  of  it.  It  is  said  that  the  prospectus  plainly 
states  on  the  face  of  it  that  the  new  exhibition  has 
no  connection  with  the  plaintiffs.  That  is  true,  and 
the  statement  wonld  be  a  complete  answer  to  a  person 
who  complained  that  he  had  been  misled  into  taking 
shares  in  the  new  company  on  the  faith  that  it 
was  connected  with  the  plaintiffs,  but  is  it  an 
answer  to  the  plaintiffs*  complaint,  that  the  natural 
result  of  their  incended  acts  will  be  to  induce  the  publio 
at  large  to  suppose  that  their  business  is  that  of  the 
plaintiffs  F  If  the  defendant  had  written  to  a  Mr. 
Brown  saying :  "  The  business  you  propose  to  oarry  on 
will  have  no  connection  with  that  in  the  Marylebone- 
road,"  and  Mr.  Brown  had  replied,  "  Of  course  not»" 
none  the  less  would  the  defendant  be  liable  to  be 
restrained.  I  think,  therefore,  an  injunction  ought  to 
be  granted  in  similar  terms  to  that  in  Btndriks  ▼• 
Montagu — that  is  to  say,  to  restrain  the  defendant  until 
trial  or  further  order  from  registering  under  the  Com- 
panies Act  any  company  to  be  incorporated  under  the 
name  of  *' Louis  Tussaud  (Limited),"  or  any  other 
name  likely  to  mislead  or  deceive  the  public  into  the 
btlief  that  the  new  company  is  the  same  as  the  plaintiff 
company,  and  to  further  restrain  him  in  the  terms  of  the 
present  application. 

Solicitors,  B.  F.  A  B.  London  ;  Terrell,  Atkinson^  A 
WinsUinley, 


Westbup  r.  Gbx^t  Yabxovih  Stiak  CAsxnsa 
Co.  (tf.) 
Ship'^MarUims  lisn — TouMige, 

Thers  is  no  maritims  lien  for  ordinary  towage  servioes 
rendered  to  a  ship,  either  on  the  high  seas  or  within  the 
body  of  a  oounty. 

Adjourned  summons* 

This  was  a  summons,  taken  out  in  the  winding  up  of 
the  Great  Yarmouth  Steam  Carrying  Co.  by  the  owners 
of  four  steam  tugs,  oreditors  of  the  company,  for  a 
declaration  that  the  applicants  were  entitled  to  lien  for 

(a.)  Bepoxted  by  C.  H«  F.  Chbistib,  Esq.,  Banisfeev-at» 
Law. 
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Whbtrup  tr.  Great  Yarmouth  Stbajc  CARRTnra  Co. 
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towage  services  upon  certain  Teseele  of  the  company, 
and  lor  an  order  that  they  might  be  paid  their  claims  in 
fully  and  the  oost^  of  the  application,  out  of  the  pro- 
ceeds of  sale  of  such  Tessels. 

It  was  admittei  that  the  serTiceg  were  in  the  nature 
of  ordinary  towage  services  rendered  by  the  applicants 
in  towing  the  veesels  from  time  to  time  into  and  out 
of  the  harbour  of  Great  Yarmouth,  and  the  only  ques- 
tion argued  was  whether  or  not  such  services  were  the 
subject  of  maritime  lien  so  as  to  entitle  the  applicants 
to  prove  for  their  claims  in  full,  as  asked  by  the  summons. 

J.  Qorell  Barnes,  Q.O.,  and  L.  E,  Pyke,  for  the 
applicants.^Towage  services  give  rise  to  a  maritime 
lien.  The  case  of  The  laalella,  8  Hagg.  Adm.  427, 
decided  previously  to  the  Act  of  1840  (3  &  4  Yiot.  c.  65), 
must  be  taken  as  recogniziog  a  maritime  lien  to  arise 
out  of  towage  services.  In  The  Constaneia^  10  Jur. 
845,  decided  in  1846,  claims  for  towage  were  allowed 
to  rank  along  with  wages  and  pilotage  in  priority  to 
previous  bottomry  bonds ;  and  in  The  St  Lawrence,  5 
P.  D.  250,  29  W.  R.  Dig.  199,  the  existence  of  a  mari- 
time lien  for  towage  was  admitted  in  argument.  There 
are,  no  doubt  dicta — but  only  dicta — to  the  contrary  in 
the  case  of  The  Seinrich  Bforn,  33  W.  R.  719,  34 
'W.  R.  Dig.  179,  10  P.  D.  44,  11  App.  Cas.  270.  It 
is  undisputed  that  a  maritime  lien  has  alwajs  existed  for 
salvage,  and  towage  is  closely  akin  to  salvage.  The 
Court  of  Admiralty  has  often  entertained  claims  for 
towage  in  actions  of  salvage  :  T?ie  Isabella  ;  The  Princess 
Alice,  3  W.  Rob.  138.  The  object  of  the  Act  of  1840 
was  to  extend  the  locality  of  the  jurisdiction  of  the 
Court  of  Admiralty  within  the  body  of  a  county,  and  the 
Act  dealt  simply  with  jurisdiction,  and  not  with  maritime 
lien,  though  it  extended  the  area  of  the  lien  by  extend- 
ing that  of  the  jurisdiction.  Because  there  is  no 
maritime  lien  for  necessaries,  it  does  not  follow  that 
there  is  none  for  towage,  whioh  is  of  recent  origin :  The 
Wataga,  5  W.  R.  155,  Swabey,  165. 

They  referred  also  to  The  General  Palmer,  2  Hagg. 
Adm.  176,  as  to  the  existence  of  a  lien  for  pilotage. 

Barton  Smith,  Q,C,f  and  D,  L.  Alexander,  for 
the  official  liquidator. — There  is  no  authority  in 
favour  of  the  existence  of  the  alleged  lieu,  and 
priociple  is  against  it.  There  is  a  broad  distinction 
between  towage  and  salvage:  The  Princess  Alice* 
Towage  services  arise  out  of  contract,  and  in  general 
out  of  a  contract  made  on  land.  Previously  to 
the  Act  of  1840  the  Court  of  Admiralty  had  no  Juris- 
diction in  the  case  of  a  contract  made  on  land  or  in  the 
body  of  a  county :  Qreenway  and  Baker's  case,  Godbolt, 
275 ;  Oenwal  Iron  Screw  OollUr  Co.  v.  Sohurmanns, 
8  W.  R.  732,  IJ.  &  H.  180 ;  15  Ric.  2,  c.  3 ;  4  Co. 
Inst.,  p.  134;  1  Com.  Dig.,  5th  ed.,  pp.  497,  504. 
Where  there  is  no  jurisdiction  there  can  be  no  maritime 
lien.  Therefore  there  could  have  been  no  maritime  lien  for 
towage  before  the  Act  of  1840;  The  Isabella  was  a 
case  of  salvage,  and  the  Trinity  Masters  looked  into 
the  matter  and  thought  that  the  services  were  in  the 
nature  of  towage,  and  a  sum  was  awarded  as  for  towage. 
If'  the  case  had  not  been  launched  as  one  of  salvage 
the  claim  could  not  have  been  entertained.  The  Straih' 
naver,  I  App.  Cas.  58,  84  W.  R.  Dig.  281.  The  Act 
of  1840  did  not  create  a  maritime  lien  in  a  case  where 
none  existed  before:  The  Bara,  36  W.  R«  820,  IS  P.  D. 
158;  The  Alexander  Larsen,  1  W.  Rob.  288;  The 
Ocean,  2  W.  Rob.  368,  9  Jur.  381.  The  oaaes  of  The 
Constancia  and  The  St.  Lawrence  were  decided  at  a 
time  when  it  was  supposed  that  the  Act  of  1840  did 
create  a  maritime  lien.  It  is  dear  that  the  Court  of 
Admiralty  can  exercise  Jurisdiction  in  rem  although 
there  is  no  maritime  lien :  The  Two  Ellens,  20  W.  R. 
592,  L.  R.  4  P.  C.  161,  166  ;  The  Sara.  The  ob- 
«ervationt  of  the  judges  in  The  Seinrich  Bjcm  are  not 


mere  dicta,   but  form  an  essential  part  of  the  fo<(» 
decidendi. 

PyJce  replied. 

Kat,  J. — This  is  simply  a  question  whether  thsie  i» 
any  authority  for  the  proposition  that  there  exiits  a 
maritime  lien  for  services  rendered  to  a  ship,  not  ia  ths 
nature  of  salvage,  but  in  simply  towing  the  ship.  Of 
course,  if  it  were  towing  for  the  purpose  of  salvage  d 
the  ship,  nobody  would  hesitate  to  say  that  it  orast 
come  within  the  principle  applicable  to  salvage.  But 
here  it  is  admitted  that  there  has  been  no  service  ot 
that  kind,  but  merely  towage  for  the  parpoae  oi 
accelerating  the  speed  of  the  ship  either  leaving  or  le* 
turning  to  the  port. 

Now,   the   authority  bearing    upon  the   subject  ii 
as  follows: — In  the    case    of    The    Heinrich  Bjorn, 
Lord    Bramwell    discusses  the  meaning  of  section  6 
of    the    statute    3   &  4    Yict.    c.    65,    which   enacii 
"  that  the  High   Court  of  Admiralty  shall  have  Jtris- 
diction  to   decide  all  claims  and  demands  wbatNSTer 
in  the  nature   of   salvage  for  service  rendered  to,  or 
damage  received  by,  any  ship  or  sea-going  veuel,  or  in 
the  nature  of  towage,  or  for  necessaries  supplied  to  nj 
foreign  ship  or  sea-going  vessel,    and  to  enforce  the 
payment  thereof,  whether  such  ship  or  vessel  may  hare 
been  within  the  body  of  a  county  or  upon  the  high  aeai 
at  the  time  when  the  services  were  rendersd,  or  daaage 
received,  or  necessaries  furnished,  in  respect  of  which 
such  claim  is   made."      That  case   was  one  in  vhi^ 
necessaries  were  supplied,  and  the  argument  aeeaii  to 
have  been  that,  because  the  Act  I  have  just  mentioned 
gave  the  High  Court  of  Admiralty  juriftdtction  with 
respect  to  necessaries,  therefore  necessaries  heune  the 
subject  of  maritime  lien.     Lord  Bramwell,  in  anewer- 
ing  that  argument,  said :  **  Jurisdiction  is  by  the  N^ 
tion   given  in    the  oases  of  '  towage,'  and  it  caanot 
be  pretended  that  there  was  any  mariMoie  lien  aa  to 
that  when  it  occurs  on  the  high  seap.     It  was,  indeed^ 
said  it  was  a  sort  of  salvage,  but  it  certainly  ie  not. 
And  the  Admiralty  Court,  I  take  it,  would  have,  nnder 
the  statute,  Juriadiction  in  a  oaae  of  towage  where  the 
ship  had  been  let,  and  the  owner  was  not  liable."   Then 
later  on   he  said,  "  Jurisdiction  hs  to  towage  was  sot 
created  by  the  statute.      It    existed    before  vtth  bo 
maritime  lien."     Now  that  case  came  first  beftm  8u 
James  Hannen,  32  W.  R.  279,  8  P.  P.  151,  and  vent 
afterwards  to  the  Court  of  Appeal,  by  whooi  his  de- 
cision was    reversed.      The  judgment   in    the  Gosrt 
of    Appeal    (constituted    of    Lord    Eaher,  M.B.,  sad 
Bowen  and  Fry,  L.JJ.),   was  deliTered  by  Fry,  LJ., 
but  in  the  part  which  I  am  about  to  re«i  it  was  the 
judgment  of  them  all,   bec«uae,  aa  baa  been  pointed 
out,   the  Lord  Justice  (33  W.  R.,  at  p.  720)  bsginabj 
saying:  '<This  judgment  is  that  of  the  Master  of  the 
Rolls,     Bowen,    L.J.,     and     myself ;     but    I  shoold 
state  that  in  that  portion  of  it  which  decides  that  the 
agreement  whioh  I  shall  presently  read  is  not  a  botMUj 
bond  the  Master  of  the  Rolls  concurs  with  dtfBeoItf. 
but  he  unhesitatingly  agrees  with  the  remainder  of  the 
judgment."     Now.  these  are  the  words  uaed  by  the 
whole  court  (p.  721),  still  commenting  on  thessas6tii 
section  of  3  ft  4  Yiot.  c.  65  :  "It  has  been  s^ggMtsd 
that  the  way  in  which  neoeasariea  are  associated  with 
salvage  and  damage  implies  an  intention  to  giv  J^ 
respect  of  necessaries  the  same  lien  as  existed  in  m|W^ 
of  salvage,  but  the  argument  is  not  satisfactory,  ^>P^ 
ally  when  it  is  observed  that  neceesariee  are  morsdostfj 
aasoeiated  with  towage,  which  gave  no  lien,  tfaan^^ 
salvage  or  damage."    Therefore  I  haTo  the  considflisd 
opinion  of    Lord  Esfaer  and  Bowen  and  Fty,  I*^J*> 
confirmed  by  Lora  Bramwell  in  the  House  of  I^A 
that  towage  on  the  high  seas  does  not  give  a  marf**** 
lien.    Now,  it  has  been  argued,  and  I  agree  vfth  tlis 
argument,    that    this   statement    of    the  law  ii  "<'' 
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altogether  extra- jadicial,  because  it  was  a  link  in  the 
chain  of  reaaoning  on  which  Judgments  were  founded. 
The  argument  was  this :  "  The  vtatute  does  not  give  a 
maritime  lien  for  neceaiiariea  in  respect  of  which  there 
was  admittedly  no  maritime  lien  before  the  statute.  It 
is  said  that  it  does  gi?e  suoh  a  lien,  because  the  word 
*  necessaries'  is  coupled  with  the  word  'saWage/  but  it 
is  also  coupled  with  the  word  *  towage/  in  respect  of 
which  there  is  likewise  no  maritime  lien."  I  quite  agree 
that  it  is  a  legitimate  argument  that  this  was  an 
essential  part  of  the  ratio  decidendi^  and,  therefore, 
these  obseiyations  are  rather  more  than  extra-judicial 
dida. 

Then  what  authority  is  there  on  the  other  side  ?    No 
case  has  been  cited  in  which  the  neat  point  has  been 
argued  and  decided  whether  towage  did  give  a  maritime 
lien  either  on  the  high  seas  before  the  Act,  or  within  the 
body  of  a  county  since  the  Act ;  but  three  cases  have 
been  cited  in  which  towage  has  no  doubt  been  treated 
as  if  it  gave  a  maritime  lien.    They  are  Th»  hahella. 
The  Con$iancia,  aud  The  8t.  Lawrence  ;  but  in  not  one 
of  those   cases   was  the   point  argued.      Towage   was 
treated  as  though  there  was  a  maritime  lien  in  respect 
of  it  when  coupled  with  other  thiogs,  as  to  which,  in 
some  of  the  cases,  there  was  undoubtedly  a  maritime 
lien.     That  may  have  been  because  it  was  not  worth 
while  to  insist  upon  the  distinction,  or  (except  in  the 
case  of  The  laahella)  that  the  towage  in  question  was 
towage  in  the  nature  of  salvage.     In  the  case  of  The 
Isabella  it  certainly  was  found  that  the  towage  was  not 
in  the  natute  of  salvage.     But  there,  again,  I  cannot 
find  that  there  was  any  distinct  argument  or  decision  on 
the  point  that  towage  differed  from  necessaries  supplied 
to  a  ship  on  account  of  its  being  the  subject  of  a  mari- 
time lien.     Accordingly  I  am   bound  to  say  that  the 
weight  of  authority  is  against  this  application,  and  that 
it  mnat  be  refused,  with  costs. 

Solicitors,  IngUdew,  Inee,  ^  Colt,  for  Chamherlin  A 
Leeehf  Great  Yarmouth ;  E»  Montagu, 


H,  B.  Div.  (Lord  Coleridge,  I 
C.J.,  and  Mathew,  J.)       f 


April  17. 


In  re  A  Soucitob. 
-Ep  parte  Ikoobpobated  Law  Societt.  (a.) 

Solicitor — Striking  off  roU-^Right  to  make  the  appliea* 
tion — Applicant  not  a  elient  of  the  solieitofa — 7n- 
eriminattng  answers  given  in  examination  in  hank- 
THptejf — AdmissihilUy — Solieitors  Act^  1888  (51  <&  52 
Viet,  c.  65),  Si.  13,  16— -Kttfe*,  Part  I.,  r.  1  ;  Part 
FZ,  r.  3  ;  Ihrm  K  in  schedule — bankruptcy  Act 
1883  (46  dt  47  Vict.  c.  52),  s.  17. 

An  applleation  under  the  Solieitors  Act,  1888,  *.  18,  to 
strike  the  name  of  a  solicitor  off  the  rolls  may  he  made 
hy  a  person  who  has  not  employed  the  solicitor  in  a  pro^ 
feesumal  capacity.  On  the  hearing  of  the  application, 
{Hungers  given  by  tJie  solicitor  in  the  course  of  his.  public 
examination  in  bankruptcy  may  be  used  in  evidence 
against  him. 

This  was  the  argument  upon  a  preliminazy  report  of 
the  committee  of  the  Incorporated  Law  Society  which 
waa  pveaented  to  the  court  for  the  purpose  of  obtaining  a 
dcoslon  npon  certain  objections  which  had  been  taken 
on  behalf  of  the  solicitor,  to  the  proceedings  at  the  first 
lieaKing  before  the  committee. 

The  solicitor  was  a  bankrupt,  and  the  application  to 
akriU  him  off  the  roll  of  solicitors  was  made  by  the 
official  receiTer   at  the  instance  of  the  Board  of  Trade. 

(a.)  Bepofted  by  T*  B.  Golquhovn  Dill,  Esq.,  Barrister- 
at-Law. 


No  person  who  had  been  a  client  of  the  solicitor's  joined . 
in  the  application.    The  charges  of  misconduct  made  by 
the  applicant  were    based    npon    answers  which    the 
solicitor  had  given  in  the  course  of  his  public  examina- 
tion in  bankruptcy  as  to  dealings  by  him  with  moneys  of 
clients.    It  was  proposed  to  adduce  in  evidence  the  notes 
of  the  public  examination  to  prove  the  alleged  miscon- 
duct    On  the   hearing    before  the  committee  it  was 
objected  by  counsel  on  behalf  of  the  solicitor,  (a)  that  the 
Board  of  Trade,  by  whose  direction  the  official  receiver 
made  the  application,  is  not  charged  with  the  duty  of 
punishing  solicitors,  nor  has  the  Board  authority  to  direct 
the  official  receiver  to  take  proceedings  with  that  object ; 
(b)  that  the  duties  of  the  official  receiver,  as  regards  the 
investigation  of  the  debtor's  conduct,   are  defined  by 
section  69  of  the  Bankruptcy  Act,  1883,  and  do  not 
include  the  making  of  an  application  to  strike  the  debtor^ 
if  a  solicitor,  off  the  roll ;  and  (o)  that,  as  the  debtor  is 
bound  to  answer  all  suoh  questions  as  the  court  may  put 
or  allow  to  be  put  to  him  in  his  public  examination, 
his  admissions  cannot  be  used  against  him  in  a  proceed- 
ing of  a  criminal  nature  not  expressly  authorized  by  the 
Act.     The  committee  desired  to  have  the  opinion  of  the 
court  upon  these  points  before  hearing  the  case.    The 
following  are  the  rules  made  under  the  Solicitors   Act, 
1888,  which  affect  the  case :— Part  I.,  r.  1. — ''  An  applica- 
tion to  the  committee  to  strike  a  solicitor  off  the  roll  of 
solicitors,  or  to  require  a  solicitor  to  answer  allegations 
contained  in  an  affidavit,  muot  be  in  writing  under  the 
hand  of  the  applicant,  and  be  sent  to  the  registrar 
together  with  an  affidavit  by  the  applicant  stating  the 
matters  of  fact  on  which  he  relies  in  support  of  his 
application." 

Form  y.  in  the  schedule  to  the  rules,  ''  Form  of 
affidavit  by  applicant/'  paragraph  1. — '*  0.  D.  of  — — — 
solicitor  of  the  Supreme  Court  of  Judicature  in  England 
has  been  employed  by  me  in  a  professional  capacity  for 
the  latt  ten  years  (or  as  the  case  may  be}." 

Part  VI.,  r.  3. — '*  The  forms  in  the  schedule  to  these 
rules  shall  be  used  in  all  oases  as  far  as  practicable  and 
shall  be  valid ;  but  a  deviation  from  those  forms  shall 
not  by  reason  only  of  suoh  deviation  render  acy  applica- 
tion, affidavit,  or  other  document  or  proceedings  invalid.*^ 

Rollams,  for  the  Incorporated  Law  Society. 

Winch,  Q.C.  {Stock  with  him),  for  the  solicitor.^ 
The  official  receiver  has  no  locus  standi  in  this  matter  ^ 
he  is  attempting  to  get  the  solicitor  struck  off  the  rolls 
on  the  ground  of  his  miscondnot  towarda  another  persoa. 
But  the  applicant  must  be  the  injured  client.  The  official 
receiver  cannot  make  the  affidavit  aocording  to  the  form 
in  the  schedule  to  the  rules  $  he  cannot  say.  The  soli- 
citor **  has  been  employed  by  me  in  a  professional  capa- 
city." This  form  was  made  designedly  ;  it  was  not 
intended  that  a  mere  stranger  should  be  entitled  to 
make  the  application  :  In  re  Cheslyn  Hall,  4  W.  B.  686. 
[Lord  COLBBIDGE,  G.J. — Is  it  not  competent  for  any 
person  to  inform  the  court  that  one  of  its  officers  has  been 
convicted  of  felpny?]  Yea;  but  where  the  charge  ia 
misconduct  not  amounting  to  felony,  only  the  person 
aggrieved  can  complain.  These  charges  are  founded  on 
admissions  made  upon  compnlsion  during  the  solicitor'a 
examination  in  bankruptcy.  These  admissions  cannot 
be  used  for  any  purpose  outside  the  Bankruptcy  Act  or 
the  Debtors  Act. 

They  cited  /?.  v.  Scott,  4  W.  R.  777  ;  -Eb  parte 
O/ssenSf  Buck  531. 

Muir  Mackenzie,  for  the  official  receiver. — ^The  Act 
does  not  make  any  alteration  as  to  the  person  who  may 
apply  ;  the  words  in  section  13  are,  "  at  the  instance  of 
the  solicitor  himself  or  any  other  person."  Under  the 
old  practice  before  the  Act  a  person  not  a  client  might 
apply.  Frequently  the  society  applied  on  the  affidavit  Af 
its  secretary  :  In  re  Blake,  3  E.  ft  E.  84,  8  W.  B.  0.  L. 
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Dig.  6 ;  In  re  Garhett,  18  0.  B.  403,  5  W.  B.  0.  L. 
Dig.  142.  The  form  given  in  the  sohedaln  to  the  Aot 
cannot  take  awaj  rights  whioh  existed  before,  and  are 
not  affected  by,  the  Aot  itself,  and  the  forms  are  only  to 
be  followed  "as  far  as  practicable  ":  Part  VI ,  r.  3.  The 
question  of  the  admissibility  of  the  answers  given  in  the 
public  examination  is  settled  by  section  17  of  the  Bank- 
xnptoy  Act,  1883.  The  bankrapt's  answers  *'  may  there- 
after be  nsed  in  evidence  against  him.'*  That  means  in 
any  proceeedings. 
W%nehyQ,C.,  replied. 

Lord  GoLBBioaE,  O.J. — In  this  case  a  solicitor  be- 
came bankrapt,  and  in  the  course  of  his  public  examina* 
tion  made  certain  statements  which  were  evidence  against 
him  of  scandalous  conduct,  which,  m  the  opinion  of  the 
official  receiver  would,  if  established,  be  ground  for 
striking  him  off  the  roll  of  solicitors.  The  official 
receiver  applied  to  the  committee  of  the  Incorporated 
Law  Society  in  respect  of  the  matter,  and  the  committee, 
aoting  under  the  Solicitors  Act,  1838  (51  k.  52  Vict.  c. 
65),  proceeded  to  hear  the  case.  Two  objections  to  their 
doing  so  were  raised  on  behalf  of  the  solicitor.  The  first 
objection  was  that  since  the  Act  of  1888  the  official  receiver 
has  no  locut  standi  in  the  matter,  as  he  does  not  stand  in 
the  relation  of  oltenf-i  to  the  solicitor,  and  no  one,  it  is 
«aid,  but  a  client  can  apply  under  the  Act  of  1888.  I  will 
deal  with  this  objection  first. 

The  Act  of  1888  introduced  a  new  practice  in  these 
cases.  It  constituted  a  committee  of  the  Incorporated 
Law  Society  a  kind  of  grand  jury  to  inquire  into  the 
charge  which  had  been  preferred  against  the  solicitor, 
and  the  court  then  treats  the  report  of  the  committee  as 
if  it  were  a  report  of  a  master  under  the  old  practice. 

Now  the  Act  says  (section  13),  **  An  application  to 
strike  the  name  of  a  solicitor  off  the  roll  of  solicitors, 
-whether  at  the  instance  of  the  solicitor  himself  or  of  any 
other  person,  or  an  application  to  require  a  solicitor  to 
answer  allegations  contained  in  an  affidavit,  shall  be 
made  to,  and  shall  be  heard  by,  the  committee  in  accord- 
ance with  rules  to  be  made  under  the  authority  of  this 
Aot :  provided  that  any  person  who,  bat  for  this  Act, 
-would  have  been  entitled  to  apply  to  the  court  to  strike 
a  solicitor  off  the  roll  of  Bolioitors,  or  to  apply  to  require 
a  solicitor  to  answer  allegations  contained  in  an  affidavit, 
fihall  be  entitled  so  to  apply,  although  the  committee  is 
of  opinion  that  there  is  no  primd  facie  case  of  miscon- 
duct against  the  volioitor." 

It  is  said  that  no  one  but  a  client  can  apply  under 
this  section.  The  early  oases  which  were  cited  show  that, 
according  to  the  old  practice,  no  such  limitation  existed. 
Any  person  might  come  before  the  court  and  affect  it 
with  notice  of  misconduct  of  one  of  its  officers,  and  so 
aet  it  in  motion.  That  was  undoubtedly  the  oase  origi- 
nally ;  and  that  rule  is  not  affected  by  the  case  of  J/i  re 
Chetlyn  Hall,  decided  in  1856  by  Stuart,  V.C.  There 
one  of  three  co-trustees  had  grossly  misconducted  him- 
self, and  an  application  was  made  against  him  in  his 
character  of  solicitor  by  his  co.trustees.  Objection  was 
taken  that  the  co-trustees  were  not  his  oliente,  and  the 
Yice-Ohancellor  said  that,  if  the  persons  who  appeared 
to  complain  had  no  right  to  do  so,  the  court  would  be 
bound  to  aot  accordingly.  But  it  does  not  appear  that  that 
was  a  Case  in  whioh  a  solicitor-trustee  was  acting  as  solici- 
tor to  the  trust ;  the  Yioe-Cbancellor  only  says :  *^  The 
persons  who  complain  are  the  co- trustees  of  Mr.  Hall, 
and  it  can  therefore  hardly  be  said  that  they  are  nnoon- 
oemed  in  the  matter."  That  case,  shows,  therefore  that 
persons  other  than  clients  could  set  the  court  in  motion 
against  the  solicitor.  That  was  the  rnle  up  to  1888. 
The  Aot  of  that  year  does  not  by  section  18  limit  the 
power  to  make  applications  ;  it  speaks  of  an  application 
at  the  instance  of  the  solioitor  himself  or  of  any  other 
person.  Therefore  the  objection  is  not  supported  by  the 
Act  of  Parliament.    But  an  argument  was  based  npon 


the  rules  made  under  section  15  of  this  Aot.  ParfeL, 
rule  1,  was  referred  to,  but  in  this  case  the  applieatioa 
was  made  in  the  prescribed  form.  The  applioatioQ  baa 
to  be  accompanied  by  an  affidavit,  a  form  of  which  is 
given  in  the  schedule  to  the  rules.     The  form  nys: 

**C.  D.   of solicitor  of  the  Supreme  Court  of 

Judicature  in  £ngland  has  been  employed  by  me  in  a 
professional  capacity."  The  argument  is  that,  althoogh 
up  to  the  year  1888  any  person  could  make  this  applica- 
tion, and  although  the  Act  of  1888  says  it  may  be  made 
by  a  solicitor  or  by  "  any  other  person,*'  yet  becaoaein 
the  skeleton  form  of  the  affidavit  given  in  the  sohednle 
the  words  used  are  applicable  to  an  affidavit  by  a  client 
only,  these  words  have  cut  down  the  power  to  make  ths 
application  to  clients  only.  If  the  rules  did  this  I  should 
undoubtedly  hold  them  to  be  uUrd  vires.  But  they  do 
not.  By  rule  8  of  Part  VI.  the  forms  in  the  sohedola 
are  to  be  used  "  in  all  oases  as  far  as  practicable  "  and  a 
deviation  from  them  \*  shall  not  by  reason  only  of  tooh 
deviation  render  any  application,  affidavit,  or  otiier 
documentor  proceedings  invalid."  I  think,  therefore, 
that  there  is  no  ground  for  the  first  objection. 

The  second  objection   is  that    this    gentleman  baa 
been   obliged  in   his  examination  to  make  etatenettta 
incriminating  himself  ;  that  he  ought  not  to  bava  Iwrn 
asked  to  make  these  statementM ;  and  that  when  lie  haa 
made  them  they  ought  not  to  have  been  used  sstinrt 
him.     It  is,  of  course,  famUiar  to  all  of  ns  that  aaawca 
whioh  incriminate  a  person  can  in  many  cases  beam- 
polled  to  be  given.    In  certain  instamoes  the  effect  ol 
this  is  modified  by  provisions  that  answers  compelled  to 
be  given  in  this  way  shall  not  be  used  against  the  penosi 
giving  them.     But  in  Ms  parte  Conent  Lord  Eldou  dn*i 
a  distinction  between   questions  directed  to  saoertaia 
other  matters,  and  questions  put  with  the  direct  poipM 
of  finding  out  whether  the  witness  hats  committed  aa 
offence.     He  says,  in  fact,  that  you  must  not  ssk  a  «t- 
nesB  point  blank— have  you  committed  a  crime  (   Brt 
what  underlies  the  whole  of  his  argament  is  that  tbe 
answers  can  be  used  against  the  man.    Therefore  the 
great  authority  of  Lord  Bldon  is  inyoked  in  vain  in  tae 
present  oase.  ^^ 

In  Heg  v.  Seott  answers  given  in  bankraptoy  P^Jfr 
ings,  whioh  directly  incriminated  a  man,  were  used  in 
evidence  against  him  at  his  trial  on  a  criminal  ehsrge ; 
he  was  convicted,  and  the  oonviotlon  was  upheld.  BoS 
in  the  Bankruptcy  Act,  1883,  s.  17,  this  very  pomi  u 
settled  by  Act  of  Parliamentw  Sub-section  (8)  a^ 
*«the  debtor  shall  be  examined  npon  oath,  and  it  ehafl 
be  his  duty  to  answer  all  such  questions  as  the  court  m^ 
put,  or  allow  to  be  put,  to  him.  Such  notes  of  ^^^ 
ination  as  the  court  thinks  proper  shall  be  taken  down 
in  writing,  and  shall  be  read  over  to,  and  signed  bf,w 
debtor,  and  may  thereafter  be  used  in  evidence  sfainat 
him."  It  was  argued  that  the  questions  should  be  ooa- 
flned  to  matters  immediately  affecting  the  hanknpttji 
but  the  Act  says,  section  17,  snb-seotion  (1),  th^  tM 
debtor  is  to  be  examined  as  to  his  <*  oondnot,  dsalmijj 
and  property."  Conduct  there  means  Us  ges«J 
oondnot.  It  may  weU  be  that  a  man  of  good  o*»«^ 
may  be  dealt  with  in  one  way,  and  a  ^^  J^ 
character  in  another.  It  was  intended,  and  ngiuV,  "J» 
a  man's  general  conduct  should  be  inquired  into  »  »■ 
course  of  hU  public  examination.  For  these  "^  * 
think  the  objections  faU,  and  the  case  mnstgobatfw 
the  committee  for  further  hearing. 

Mathbw,  J.— I  am  of  the  same  opinion,  and  forth* 
same  reasons,  and  have  nothing  to  add. 

Solioitor  for  the  Incorporated  Law  Society,  ^-  ^' 
WUlianuon. 
SoUoitocs  for  the  respondent,  Lanf  #  Gardiner. 
Solicitor  for  the  applicant,  SaWtiUr  te  the  Baf^^ 
Trade. 
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In  bi  Sondbbland  32nd  and  36th  TJnitibbal  Buildinq  Socibtibs. 


HlOH  Ck>UET. 


Q.  B.  Div.  (Lord  OoleHdge,  I  Deo.  19.  20,  1889. 

C.J.,  aod  MAthew,  J.        |  Jan.  13,  31. 

In  r#  SuHittHLAHB  32jn>  and    36th  TJnitejisal 

BiriLDDro  Socibtibs. 

RAWZores  v,  Knro  Ain>  Cordnbk. 

Sake  r.  Olxtbr. 

Saice  r.  VruoKBow.  (a.) 

BuUdiMg  toeietf — ln$olveney  ^^  Notice  of  ftUKdrawal 
after  inwhoeno^-'RigKU  of  wUhdramiig  members  at 
to  intereet— Building  SoeUtiet  Art,  1874  (37  d:  38 
Viet,  e,  42),  <.  82,  iub-seetion  4. 

By  the  rvles  of  certain  building  soeieiiet  it  was  pro^ 
Vided  that  "  O^  and  after  the  expiration  of  the  first 
twelve  months,  any  member  may  witfidrauf  the  subserip* 
tien  money  which  he  may  have  contributed,  with  such 
an  amount  of  interest  as  may  be  determined  by  the 
eemmittee,  eueh  member  to  give  notice  of  his  intention  to 
withdraw  in  writing  to  the  secretary,  and^  should  more 
than  one  member  give  notice  to  withdraw  at  one  time,  the 
members  so  giving  notice  shall  be  paid  in  rotation  accord* 
ing  to  the  priority  of  notice,  provided  always  that  the 
said  society  shM  not  be  required  or  obliged  to  mahe  such 
payment  as  aforesaid  until  they  have  sttffioient  funds  in 
hand  for  that  purpose,  and  also  to  meet  the  then  existing 
legal  liabilities  of  the  society.*' 

Notices  of  withdrawal  having  been  given  by  certain 
subscribing  and  investing  members  after  the  insolvency  of 
the  society  had  become  hnown,  hut  before  the  winding  up 
order  had  been  made, 

HM,  th^tt  they  were  not  entitled  to  he  paid  the  amount 
of  their  subscriptions  in  priority  to  other  shareholders  in 
the  winding  up. 

Beld^  also,  that,  in  the  absence  of  a  determination  by 
the  committee  under  the  above  rule,  no  interest  accrued 
in  respect  of  the  amount  due  to  a  withdrawing  member. 

Appeals  from  the  orders  of  the  coantj  oonrt  judge  at 
Sanderland  made  in  the  winding  ap  of  the  32od  and 
36tli  TlDiTeisal  Bnildiog  Sooieties. 

The  facts  were  a^  follows : —Upon  the  death  of  the 
seoxetary  of  both  the  sooieties,  it  appeared  from  the 
report  of  a  firm  of  aooonntants  in  whose  hands  the  books 
were  placed  that  thej  were  insolvent.  This  report  was, 
in  aooordanoe  with  resolutions  passed  at  a  meeting  of 
the  32od  sooietjr  on  the  16th  of  Febraary,  1887,  and  at  a 
meeting  of  the  36th  sooiet/  on  the  17th  of  February, 
1887,  sent  to  each  shareholder.  After  these  dates  no 
new  members  were  admitted  bj  either  sooiety,  no  money 
was  borrowed,  or  adYsnoed  to  any  member  on  mortgage, 
nor  was  any  withdrawing  member  repaid.  As  regards 
the  32nd  society,  however,  a  small  sam  appears  to  have 
been  received  in  sabsoriptions,  and  abont  £47  paid  by 
way  of  interest  to  paid-np  shareholden'.  King  and 
Cordner,  anhscription  shareholders  in  the  36th  sooiety, 
gave  notice  of  withdrawal  on  the  21st  of  Febra%ry,  1887, 
and  the  6th  of  May,  1887,  respectively.  Oliver,  a 
holder  of  paid-up  shares  in  the  32nd  society,  gave  notice 
of  withdrawal  at  the  end  of  six  months  from  the  8th  of 
October,  1886.  Wilkinson,  a  holder  of  paid-up  shares 
in  the  36th  society,  gave  notice  of  withdrawal  at  the  end 
of  six  months  from  the  6th  of  October,  1885. 

The  windiog«up  order  was  made  on  the  2nd  of  July, 
1887. 

The  learned  oounty  court  judge  decided  that  the  36th 
•oeiety  was  declared  to  be  insolvent  on  the  17th  of 
February,  1887,  and  the  82nd  society  on  the  3rd  of  May, 
1887,  and  that  therefore  King  and  Cordner  were,  but 
Oliver  was  not,  entitled  to  priority  in  the  winding  np. 
He  further  decided  that  Wilkinson,  whose  notice  of  with- 
drawal had  matured  before  the  society  to  which  he 

(a.)  Beported  by  O.  K.  Palbt,  Esq.,  B«rriater-at-Law. 


belonged  was  known  to  be  insolvent,  was  entitled  to 
interest  from  the  6th  of  April,  1886  (the  date  on  which 
his  notice  matured),  until  payment. 

In  King*s  and  Cordner's  oases  the  shareholdert 
appealed  aod  in  Oliver's  and  Wilkinson's  cases  the 
liquidators  appealed. 

CozenS'Sardy,  Q.C.,  aod  H.  W.  Eve,  for  King  and 
Cordner. — ^The  shareholders  gave  notice  before  the  date 
of  the  winding-up  order,  and  are  therefore  entitled  to 
priority  :  Brownlie  v.  Russell,  8  App.  Cas.  235,  31  W.  B. 
Dig.  28;  Walton  v.  Edge,  33  W.  B.  417,  10  App.  Cas. 
33;  ill  re  Middleshorough  and  Bedoar  Permanent  BuUd" 
ing  Society,  53  L.  T.  K.  S.  203,  34  W.  B.  Dig.  26. 

Sir  Horace  Davey,  Q.  C,  and  Haldane,  for  the  liqui- 
dators.— ^In  Tennent  v.  City  of  Glasgow  Banh,  27  W.  B* 
649,  4  App.  Cat.  615,  it  was  decided  by  the  House  of 
Lords  that  a  shareholder  was  too  late  who  brought  an 
action  to  repudiate  his  shares  before  the  winding  up  but 
after  the  insolvency.  The  principle  decided  in  that  case 
was  applied  in  Carrieh  v.  North  British  Building 
Society,  22  Scottish  Law  Beportor,  833,  to  notioes  of 
withdrawal  given  after  a  declaration  of  insolvency.  The 
declaration  of  insolvency  was  in  the  present  case  made 
on  the  17th  of  February,  1H87,  and  the  notices  are 
therefore  inoperative. 

OozenS' Hardy,  Q.C.,  replied. 

B.  T,  Reid^  Q,C  j  and  W.  S,  Robson,  for  the  liquidatort 
in  Oliver's  case, 

Coohson-Crackanthorpe,  Q.C,  and  Wurtzburgf  for 
Oliver. 

Sir  Horace  Davey,  Q,  C,^  and  Haldane,  for  the  liqni« 
dators  in  Wilkinson*s  case. — After  the  notice  of  with* 
drawal  has  matured  the  shareholder  ceases  to  be  a  share- 
holder and  becomes  a  creditor  of  the  society,  and  as  such 
is  not  entitled  to  interest :  In  re  Slieffidd  and  South 
Yorkshire  Permanent  Building  Society,  22  Q,  B.  D.  470, 
37  W.  B.  Dig.  29;  Ir^  re  Blackburn  District  Building 
Society,  W.  N..  1886,  p.  22. 

Cozens'Hardy,  Q.C.,  and  Eve,  tor  Wilkioson.^A 
withdrawing  shareholder  does  not  oease  to  be  a  share- 
holder until  paid  :  Walker  v.  General  Mutual  Sooiety, 
36  Ch.  D.  777,  36  W.  B.  Dig.  26.  It  appears  to  have 
been  a  practice  with  the  society  to  allow  interest  in 
similar  cases. 

Cur,  adv,  vult» 

Jan.  31 — The  judgment  of  the  Coubt  was  delivered  by 

Mathbw,  J. — ^These  were  appeals  from  orders  made 
by  the  county  court  judge  of  Sunderland,  and  raised  the 
question  whether  the  appellants  King  and  Cordner,  and 
the  respondent  Oliver,  were  entitled  to  rank  as  ereditora 
of  the  societies  in  the  winding-up  proceedings,  or 
whether  they  were  still  members. 

They  contended  that  they  had  withdrawn  from 
membership  in  accordance  with  the  rules  of  the  sooietiea 
before  the  winding-up  order  had  been  made,  and  had 
thus  become  creditors.  The  liquidators,  on  the  other 
hand,  contended  that,  before  the  notices  to  withdraw 
from  membership  had  been  given  or  had  become  effeo* 
tive,  the  insolvency  of  the  societies  had  become  notorious, 
and,  therefore,  that  the  notioes  were  inoperative. 

The  learned  county  court  judge  decided  in  favour  of 
the  liquidators  in  the  cases  of  King  and  Cordner,  and 
against  the  liquidator  in  the  case  of  Oliver. 

The  order  to  wind  up  was  made  on  July  2,  1867. 
In  the  first  case  the  appellant  King  had  given  notioe  of 
withdrawal  on  February  21,  1887,  and  the  appellant 
Cordner  on  May  6,  1887.  In  the  seoond  ease  the  re- 
spondent Oliver  had  given  notioe  on  Ootober  8,  1886,  of 
withdrawal  tft  the  enl  of  six  months. 

The  contention  on  their  part  was  that  until  the  wind- 
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ing-np  order  had  been  actaalljr  made  they  were  e  a  titled 
to  withdraw,  and  8o  to  constitute  themselves  creditors  of 
the  Booietiee. 

The  liquidator  insisted  that  the  societies  were  known 
to  be  insolvent  on  February  17,  1887,  and  that  the 
right  which  members  would  otherwise  have  had  of 
quitting  the  societies  was  then  at  an  end. 

It  appeared  from  the  evidence  that  ten  benefit  build- 
ing societies  constituted  in  the  usual  way  had  been 
established  in  Sunderland,  and  that  the  management  of 
them  all  had  fallen  into  Uie  hands  of  a  person  named 
Wayman.  They  were  formed  on  what  is  called  the 
terminating  principle,  and  consisted  of  two  claseea  of 
members,  depositors  and  borrowers,  or  '*  advanced 
members/' 

Unfortunately  for  the  members  of  the  societies  under 
Wayman's  control,  there  had  been  gross  mismanagement, 
and  after  Wayman's  death,  in  August^  1886,  it  was  dis- 
covered that  a  great  part  of  the  moneys  of  all  the  societies 
wils  not  forthcoming.  In  the  early  part  of  1887  a  firm 
of  accountants  was  employed  to  investigate  the  affairs  of 
the  different  societies,  and  reports  were  prepared  which 
showed  that  each  of  them  was  insolvent.  These  reports, 
with  balance-sheets,  were  submitted  co  and  practically 
adopted  by  an  aggregate  meeting  of  members  of  the 
societies  on  February  14,  1887.  In  pursuance  of  resolu- 
tions passed  at  the  meeting,  an  effort  was  made  to  reoon> 
struct  the  societies,  and  delegates  were  appointed  to  meet 
and  consider  what  should  be  done.  A  scheme  of  recon- 
struction by  amalgamating  all  into  one  was  put  forward 
by  the  delegates,  but  was  found  to  be  impracticable,  and 
resolutions  were  finally  come  to  that  each  of  the  societies 
should  be  wound  up  under  the  supervision  of  the 
court. 

In  support  of  the  contention  that  at  the  date  of  the 
order  King,  Oordner,  and  Oliver  were  no  longer  mem- 
bersy  they  relied  upon  the  rule  as  to  withdrawal,  which 
was  in  the  following  terms  :^[his  lordship  here  read  the 
rule  as  set  out  above].  We  are  of  opinion  that  this  rule 
was  not  intended  to  apply  where  the  society  was  no 
longer  able  to  carry  on  its  business,  and  where  it  had 
become  notorious  that  the  society  could  not  meet  its 
liabilities.  It  would  be  altogether  unreasonable  to  sup- 
pose that  it  was  intended,  in  the  event  of  insolveooy,  to 
permit  one  set  of  members  to  escape  from  liability  at 
the  expense  of  the  others.  There  would  seem  to  be  no 
adequate  consideration  or  motive  for  such  an  arrange- 
ment. The  rule  seems  to  us  not  to  contemplate  any  such 
contingency  as  a  suspension  of  its  business,  and  there- 
fore only  to  provide  for  a  withdrawal  from  the  society 
while  it  was,  or  was  believed  to  be,  still  solvent.  There 
was  sufficient  evidence  to  show  that  before  the  times  at 
which  two  of  the  notices  were  given  and  the  third 
became  effective,  the  members,  and  all  others  who  were 
interested,  knew  that  the  societies  were  no  longer  in  a 
condition  to  carry  out  the  objects  for  which  they  bad  been 
formed,  or  to  fulfil  their  undertakings  with  their  mem- 
bers. That  the  societies  oould  not  go  on  is  shown  from 
the  scheme  of  reconstruction  laid  before  the  members, 
which  practically  involved  the  liquidation  of  the  affairs 
of  each  of  the  societies.  In  this  state  of  things  the 
right  to  withdraw,  it  appears  to  us,  no  longer  exists. 

The  case  of  Brownlie  v.  RuaelU  referred  to  by  counsel 
for  the  appellants,  is  only  material  for  the  reasons  given 
for  the  view  that  the  right  to  withdraw  does  not  survive 
a  winding-up  order.  As  appears  from  the  judgment  of 
the  Lord  Chancellor,  a  winding-up  order  takes  away  the 
right,  because  it  necessarily  put  a  close  to  the  whole 
concern,  terminates  at  the  date  the  accounts  of  each 
shareholder,  and  cuts  off  all  chance  of  profit  which,  if 
the  thing  had  gone  on,  both  classes  of  members  might 
have  had.  But  all  these  consequences  were  as  clear  and 
inevitable  in  the  cases  of  these  societies  when  the  report 
of  the  accountant  was  published  in  February,  1887,  as  if 
a  winding-up  order  had  then  been  actually  made. 


The  case  of  Walton  v.  Edge  was  relied  upon  by  the 
learned  counsel  for  the  appellants  as  an  authority  for  the 
proposition  that  members  who  gave  effective  notice  before 
the  date  of  the  winding-up  order  were  entitied  to 
priority  in  payment  to  those  members  who  had  not  givea 
notice.  But  the  question  in  that  case  was  as  to  t^ 
rights  of  members  '*  who  gave  notice,  not  only  before  the 
winding  up,  but  when  there  was  no  information  that  aoj 
winding  np  was  going  to  take  place,  and  when  nothiiif 
special  was  alleged  to  affect  them  with  notice  that  the 
society  was  not  to  continue  as  a  going  oonoem.*' 

The  view  we  take  is  in  accordance  with  the  valaiUe 
judgment  of  Lord  Shand  in  the  case  of  C&rrUh  v.  JTorti 
BritUh  Building  Society,  It  is  not  the  order  to  wind 
up,  but  the  state  of  things  which,  to  the  knowledge  of 
all  concerned,  renders  liquidation  inevitable,  that,  in 
such  a  case  as  this,  puts  an  end  to  the  right  to  with- 
draw. 

An  effort  was  made  on  behalf  of  the  persons  seeking 
to  withdraw  to  make  out  that,  after  the  condition  of  the 
societies  had  been  ascertained^  and  made  public  by  the 
reports  of  the  accountants,  the  societies  were  still  kept 
going.  Reliance  was  placed  upon  the  fact  that  some  psj- 
ments  were  afterwards  made  and  received  by  the 
societies'  officers.  But  the  fact  that  the  bnsinea  of  the 
societies  was  not  wholly  suspended  is  explained  by  the 
efforts  which  were  being  made  to  effect  re-conalxnetion, 
which  turned  out  to  be  impracticable. 

We,  for  these  reasons,  hold  that  the  appeUants  King 
and  Oordner,  and  the  respondent  Oliver,  are  not  entitled 
to  priority,  and  that  they  must  rank  in  the  winding-op 
with  the  other  members  of  the  societies.  We  dismiBsthe 
appeals  in  the  cases  of  King  and  Oordner  and  levene 
the  judgment  of  the  court  below  in  the  case  of  Oliver. 

In  the  third  (Wilkinson's)  case  the  liquidators  appeiled 
acfainst  the  judgment  of  the  learned  judge,  who  held  thst 
members  who  had  given  effective  notices  of  withdrawal  be- 
fore the  insolvency  was  disclosed,  but  had  not  reoeiTed  the 
amounts  due  to  them,  were  entiUed  to  interest  until  pay- 
ment. It  was  not  contended  that  at  common  law  or  ander 
the  statute  of  William  IV.  interest  would  be  payable,  hot  it 
was  said  that  there  was  a  course  of  dealing  between  the 
societies  and  their  withdrawing  members  which  wss 
evidence  of  a  contract  to  pay  interest.  After  a  fnzthec 
investigation  of  the  facti*,  made  at  our  request  by  the 
learned  county  court  judge,  a  full  statement  of  the 
evidence  has  been  made  to  us  by  his  honour.  We  are  of 
opinion  that  any  claim  for  interest  oould  only  arise  nnder 
the  terms  of  rule  40,  and  that  apart  from  that  role  then 
is  no  evidence  of  any  contract  express  or  implied  to  psy 
interest  to  members  who  had  given  notice  to  withdraw. 
That  payments  were  made  without  the  knowledge  in  the 
first  instance  of  the  committee  is  explained  from  the 
irregular  way  in  which  the  business  of '  the  societies  was 
conducted  by  Wayman.  That  such  payments  weie 
ratified  up  to  a  certain  date,  when  they  were  ordered  by 
the  committee  to  be  suspended,  is  no  proof  that  a 
liability  under  any  contract  existed  or  was  admitted  to 
exist.  Any  inference  of  an  implied  contract  is  repelled 
by  the  express  provision  in  rule  40,  that  the  interest  ^ 
any,  should  be  such  a  sum  as  the  committee  miffht 
determine,  and  it  was  found  by  the  judge  that  no  deter- 
mination within  the  meaning  of  the  rule  had  been  come 
to  by  the  committee.  The  appeal  in  this  ease  most 
therefore  be  allowed. 

Orders  accordingly, 

Solioitorp,  Maples^  Teesdale,  4'  Of.^  for  O.  5.  Laumn, 
Sunderland  ;  Clarkfi,  Rawlins,  4'  Co,,  torJfocre,  Longde^i 
ab  Mann,  Sunderland;  Wright  ^  Pilley^  for  Se^ry, 
Sunderland. 
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High  Covrt.      Db  Losst  v,  De  Lobst. — Winbpobd  Looal  Board  v,  Chrshibi  Linbs  Goicmbb.       Ry.,  fto.  Coic 


?rob.  BiT.  &  Adm.  DIy. 
Diforce. 


April  1. 


De  Lossy  v.  De  Lossy,  (a.) 

J)iveree-~Practice^^ Order  for  permanent  alimony — Non^ 
compliance — Application  for  attachment. 

The  court  itiU  not  grant  an  attachment  for  disobedience 
of  an  order /or  permanent  alimony ,  by  non-payment, 

MotioQ  on  behalf  of  the  petitioner  for  a  writ  of 
sttiohment  against  the  respondent  on  the  ground  of 
contempt  in  his  not  haying  paid  five  several  sums  of 
£50  arrears  of  maintenanoe. 

On  Febmary  15,  1883,  the  petitioner  obtained  a 
deeree  niti  for  a  dissolution  of  her  marriage  with  the 
nqxmdenty  and  on  the  same  date  an  order  for  pay- 
ment  to  her  bj  the  respondent  of  permanent  alimony 
of  £200  payable  quarterly  in  advanoe  for  the  term  of 
their  joint  lives. 

The  decree  nisi  was  made  absolute  on  the  ISth  day  of 
NoTonber,  1888,  and  alimony  was  paid  under  the  order 
tin  October,  1888,  after  whioh  date  the  respondent  had 
lefoaed  to  continue  such  payment. 

Mertriehf  Q,C.,  in  support  of  the  motion,  was  stopped 
bj  the  court  from  going  into  the  merits  by  the  prelim. 
inaiy  objection  that  this  was  not  the  proper  procedure  to 
esforpe  a  final  order. 

Deantt  ^or  the  respondent — I  ask  that  this  motion 
mijbe  dismissed  with  costs.  Since  the  Debtors  Act, 
1869  (32  &  33  Vict  c.  62),  imprisonment  for  debt  has  been 
abolifliied  (section  4)  with  certain  exceptions  contained  in 
that  section.    The  present  case  is  not  within    these 


Butt,  J. — Where  there  is  a  final  judgment  of  this  or 
any  other  court  for  payment  of  money  the  proper  course 
to  take  to  enforce  snch  judgment  is  by  debtor^s  summons 
or  its  equivalent.  No  Instance  has  been  given  me  in 
answer  to  my  queation  whether  an  attachment  has  ever 
ionedfor  non*oomplianoe  with  a  final  judgment  for  pay- 
ment of  money.     I  must  dismiss  the  motion  with  costs. 

Minion  ditmietedy  with  eottu 

Solidtors  for  the  petitioner,  Merrick  db  Co, 

Solidtors  for  the  respondent,  Haeting,  Son,  A  Ellis. 


Katltoas   anlr  Otattal  (Sommtssston. 


Feb.  8. 
WusFOBD  Local   Boabd   v,   Cheshire  Lines  Coh- 
lanEE.  (^•) 

BaUvny  company — Railway  and  Canal  Commimon — 
Jurisdiction— Railway  and  Canal  Traffic  Act,  1854 
(17  A  18  Vict,  f.  31),  88.  1,  2,  S— Railway  and  Canal 
Traffic  Act,  1888  (51  dt  52  Vict.  c.  25),  88.  1,  8. 

ThU  court  ha»  powtr,  under  sections  1,  2,  and  3  of 
tte  Railway  and  Canal  Traffic  Ad,  1854,  to  make  an 
^^f^  requiring  a  railway  company  to  resume  passenger 
frojic  on  a  part  of  its  line  on  which  passenger  traffic 
nod  leen  discontinued. 

^is  was  an  application  by  the  Wins  ford  Local 
Board  for  an  order  requiring  the  Gheshiro  Linss  Com- 
oiittee  to  resume  passenger  traffic  on  their  lines  between 
Ooddington  and  Over,  pursuant  to  sections  1,  2,  and  3  of 

(a.)  Beported  by  J.  Grrabd  Laino,  Esq.,  Barrister-at- 
Lav. 

9')  Beported  by  Cicil  Chapman,  Esq.,  Banieter-at-Law. 


the  Bail  way  and  Canal  Traffic  Act,  1854.  It  appeared  that 
this  part  of  the  defendants'  linos  had  been  used  for 
some  time  for  both  passenger  and  goods  traffic,  but 
that,  since  November,  1888,  passenger  traffic  had  been 
discontinued  upon  it. 

The  defendants  took  a  preliminary  objection  that  the 
court  had  no  jurisdiction  to  make  the  order  applied 
for. 

Littler,  Q,G,,  and  C.  A,  Ruseell,  for  the  defendants. 
— The  court  has  no  jurisdiction  to  make  this  order. 
Section  2  of  the  Railway  and  Canal  Traffic  Act,  1854, 
imposes  on  railway  companies  tho  obligation  of  '*  afford- 
ing all  reasonable  facilities  for  the  receiving  and  for- 
warding and  delivering  of  traffic,"  and  by  section  1  this 
term  includes  "  passengers  and  their  luggage."  These 
sections  are  relied  on  by  the  plaintiff«,  but  their  effect 
is  discussed  in  South' Eastern  Railway  Co,  v.  Railway 
Commissioners  and  (he  Corporation  of  Hastings,  28 
W.  B.  464,  5  Q.  B.  D.  217.  In  that  case  Oockburn, 
C.J.,  had  no  doubt  the  order  granted  in  that  case 
was  in  excess  of  the  jurisdiction.  On  appeal,  how- 
ever, the  court  held  (6  Q.  B.  D.  586,  29  W.  R.  Dig. 
108)  that  there  was  Jurisdiction  to  make  part  of  the 
order ;  but  the  judges  In  the  Court  of  Appeal  ezpresaly 
say  that  the  jurisdiction  must  be  regarded  as  limited 
iu  the  strictest  way  to  cases  which  fall  within  tho  exact 
letter  of  the  clause :  Dickson  v.  (jhreat  Northern  Rail" 
way  Co,,  35  W.  R.  202, 18  Q.  B.  D.  176,  may  be  relied 
on  by  the  plaintiffs,  but  had  the  Legislature  intended 
that  railway  companies  should  no  longer  have  a  dis- 
cretion as  to  how  it  will  carry  on  its  business,  some 
provision  to  that  effect  would  have  been  inserted  in  the 
Railway  and  Canal  Traffic  Act,  1888. 

They  further  cited  Attorney •Qeneral  v.  Ortat  Western 
Railway  Co,,  25  W.  R.  330,  4  Ob.  D.  735;  Lanoaster 
and  Carlisle  Railway  Co.y,  London  and  North-Wtstern 
Railway  Co.,  4  W.  R.  220,  2  K.  &  J.  293  ;  and  Hare  v. 
London  and  North'Western- Railway  Co.,  30  L.  J.  Ch. 
817,  10  W.  R.  Ch.  Dig.  60 ;  per  Wood,  V.C. 

Balfour  Brown^  Q^O,,  and  Darlington,  for  the  plain- 
tiff j,  were  not  called  upon. 

Wills,  J. — I  have  come  to  the  conclusion  that  the 
court  has  jurisdiction  to  entertain  this  application.  I 
have  followed  with  the  closest  attention  every  part  of 
the  careful  and  elaborate  argument  which  has  been 
addressed  to  us  by  the  learned  counsel  for  the  defend- 
ant company,  and  I  do  not  doubt  .that  tbey  have  laid 
before  us  every  consideration  which  could  at  all  influ* 
ence  our  minds  in  forming  an  opinion.  We  have,  as  it 
seems  to  me,  to  consider  in  the  first  place  the  language 
of  the  statute,  in  the  second  place  the  effect  of  the 
decisions. 

The  material  words  of  section  2  of  the  Railway  and 
Canal  Traffic  Act,  1854,  are — '*  every  railway  company, 
canal  company,  and  railway  and  canal  company  shall 
according  to  tbeir  respective  powers  afford  all  reason- 
able facilities  for  tho  receiving  and  forwarding  and 
delivering  of  traffic  upon  abd  from  the  aeveral  railways 
and  canals  belonging  tv>  ^t  wotked  bj  flucb  ocitnpAtiies 
respectively."  By  Uie  iiiterpietatiou  dauie  the  word 
traffic  is  to  include  **  pasnenger^  atid  cLi«1r  luggage/' 
If  there  had  been  no  decision  upon  th<?6«  words  of  aeotion 
2, 1  scarcely  think  that  tbe  qufatiuu  nped  ImtQ  presented 
any  great  difficulty.  Taktu  by  themeeUuii  they  couli 
scarcely  be  read  othernii^t^  than  as  impc^sii^g  ou  a  railway 
company  the  obligation  of  aflprdiDg^  h coord iog  to  ltd 
powers,  all  reasonable  facilitiee  for  d^^liug  wltb  — au 
expression  which  I  use  a^  au  abbreTidtiou  of  tbe  longer 
phraseology  of  the  ict— paaaeDger  traffic  oyer  the 
whole  extent  of  its  system,  I  &te  uothiBg  to  limit  its 
application  to  selected  patts  o!  tbe  ejtitem* 

But  it  is  necessary  to  c&b6ider  with  great  care  what 
limitations,  if  any,  have  been  impoeed  upon  tbe  moaning 
of  this  clause  by  decision e.     In  my  own  cade  tbU  precau* 
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tion  is  Mpeoially  neoesaary,  for  I  most  own  tbat  prima 
facie  I  was  inolined  to  aeoede  to  the  view  which  was  pat 
forward  with  so  maoh  ability  by  the  defendants'  counsel. 
It  is,  T  think,  essential  to  bear  in  mind  tbat  prior  to 
the  passing  of  the  Railway  and  Canal  Traffic  Act,  1854, 
the  theory  had  always  been  that  a  railway  was  in  the 
nature  of  a  highway  whieh  the  public  had  a  right  to  use 
on  payment  of  tolls,  and  tbat  a  railway  company  had 
an  absolute  discretion  as  to  whether  they  would  or 
would  not  become  carriers,  and  ae  to  what,  if  they  be- 
came carriers,  they  would  carry.  This  is  the  ground  of 
the  decisions  of  Wood,  Y.O.,  which  have  been  cited, 
and  much  of  the  earlier  law  on  the  subject  is  founded 
upon  the  same  conception.  If  thia  stftte  of  things  still 
existed,  I  have  little  doubt  that  the  defendants  would  be 
right  in  their  contention.  But  there  is  the  authority  of  the 
Court  of  Appeal  for  holding,  on  the  other  hand,  that 
the  Act  of  1854  made  a  most  material  difference  i  in 
the  legal  position  of  railway  companies.  Notwithstand- 
ing all  the  criticism  which  has  been  expended  upon 
IHckion  T.  Qreai  Northern  Railway  Oo,,  I  cannot 
doubt  that  the  Court  of  Appeal  in  that  case  meant 
to  lay  down  the  broad  proposition  which  I  propose  to 
apply  in  this  case.  The  Tiaw  which,  as  I  understand, 
was  there  talsen  of  the  petition  of  a  railway  company 
before  and  after  the  Act,  was  that  before  the  Act  a 
railway  company,  not  being  a  common  carrier,  and 
therefore  not  being  a  common  carrier  of  dogs,  was  not 
bound  to  carry  those  animala  at  all,  and,  therefore,  if  it 
did  carry  tbem,  could  do  so  upon  any  terms  it  chose  to 
lay  down,  but  that  since  the  passing  of  the  Act  a  railway 
company,  a£  all  cTents  if  it  undertook  the  carriage  of 
these  animals,  came  under  the  2nd  section,  and  could 
only  do  this,  subject  to  the  obligation  to  afford  "  reason. 
able  facilities "  for  this  kind  of  traffic  over  the  whole 
extent  of  its  system.  I  purposely  limit  my  observation 
to  the  case  in  which  the  carriage  of  the  particular  class 
of  traffic  has  been  undertaken.  The  path  of  decision  in 
matters  of  railway  traffic  ia  so  thorny,  and  the  conse- 
quencea  of  unnecessary  deviation  may  be  so  far-reaching, 
that  I  think  it  more  than  usually  desirable  not  to  take 
one  step  outside  the  path  that  must  be  trodden  in  the 
particular  case  under  consideration.  Bot  it  is  clear  to 
my  mind  tbat  if  in  tbat  case  the  question  before  the 
Court  of  Appeal  had  related,  not  to  animal,  but  to 
passenger  traffic,  and  it  had  appeared  tbat  the  company 
carried  passengers,  the  decision  would  have  been  that  it 
was  bound  under  the  2nd  section  to  afford  "  reasonable 
facilities  "  for  passenger  traffic,  and  that  over  the  whole 
extent  of  itfi  system. 

This  is,  in  my  opinion,  the  plain  effect  of  the  judg- 
ments in  Dickion  v.  Great  NortJiern  Railvoay  Co, 
It  has,  however,  been  snggestfld  tbat,  thongh  this 
may  be  their  plain  effect,  it  cannot  be  their  true 
meaning,  because  the  present  Master  of  the  Rolls, 
who  waa  one  of  the  judges  who  decided  the  case,  was, 
with  Lord  Selbome,  a  member  of  the  court  which 
decided  South'Ecutern  Railway  Co.  v.  Railway  Com- 
raisnoners  and  the  Corporation  of  Bastinge,  and 
Lord  Selbome,  in  bis  judgment  in  tbat  case,  bad 
spoken  of  the  position  of  railway  companies  under 
the  section  in  a  manner  alleged  ia  argument  to  be 
impossible  to  reconcile  with  the  judgments  in  Diekion 
V.  Oreat  Northern  Railway  Co,  if  they  have  the  effect 
which  I  have  attributed  to  tbem.  If  I  thoaght  this,  I 
should  undoubtedly  pause  and  take  time  to  consider 
whether  the  two  cases  can  or  cannot  be  reconciled. 

But  I  cannot  see  a  trace  of  any  conflict  between 
either  the  decisions  or  the  observations  made  in  the  two 
cases.  The  short  passage  alluded  to  in  Lord  Selborne's 
judgment  in  the  earlier  case  is  to  the  following  effect : 
•<  A  company  may  carry,  or  not,  upon  its  own  line  as  it 
thinks  fit,  and  if  it  doea  so  may  undertake  that  buri- 
ness,  under  various  conditions  and  limitations.  But  if 
and  so  far  as  it  does  undertake  so  to  carry  either  passen- 


ger or  goods  traffic,  it  comea,  in  my  opiaion,  nndsc  the 
obligation  to  afford  for  tbat  traffic  the  focUitlas  reqoind 
by  the  2nd  aection  of  the  Act.'*  There  is,  ia  nj 
opinion,  nothing,  either  in  tbia  langaage  or  in  ths  reit 
of  Lord  Selborne's  judgment,  which  in  aoywayhiii* 
catea  that  he  meant  that  a  railway  compaay  otn  nov 
undertake  to  carry  passengers  on  any  ooe  part  of  ifti 
line,  without  becoming  bound  to  carry  them  on  iti  whole 
line.  His  plain  meaniog  appears  to  me  to  be  thak  if  s 
railway  company  undertakes  to  carry  passeogeis  vt  all 
upon  its  line,  it  comes  under  the  obligation  to  piofide 
"  reasonable  facilities  "  for  dealing  with  pasienger  tnfie 
over  its  whole  line.  Certainly,  it  would  be  a  itaitiiBg 
proposition  that,  consistently  with  the  law  of  the  land, 
the  London  and  North- Western  Railway  Go.  could  dis- 
continue passenger  traffic  between  London  and  Birouog- 
ham,  or  that  a  railway  company  which  carries  paswDgen 
to  Manchester  could  stop  all  its  passenger  trafau  two 
miles  outside  Manchester  iu  order  to  damage  the  tnfBe 
of  another  company.  Mr.  Russell  did  not  attempt  to 
shirk  the  oonclusion — inevitable,  as  it  seems  to  me,  if 
his  argument  be  sound — that  such  things  might  be 
done,  and  would  be  subject  to  no  review. 

The  argument  ah  inconvenienti  admits,  I  think,  of 
the  short  but  sufficient  answer  tbat  credit  mast  be  glrea 
to  the  court  for  a  desire — and  for  the  Intelleetail  eoB« 
petence— to  make  reasonable  orders.     If  we  are  latided 
upon  the  bearing  that  the  order  which  has  been  spfUcd 
for  would  be  unreason abl<*,  we  aLall  not  make  it  I 
find  no  difficulty  in  imagining  a  case  in  which  do  oout 
would  say  that  it  was  reasonable  to  compel  a  isilway 
company  to  do  that  which  is  asked  for  by  the  peeeeift 
application.      I  am,  however,  clearly  of  opioioa  thit 
under  section  2  of  the  Railway  and  Canal  TraiBo  Act, 
1854,  it  is  no  longer  competent  for  a  railway  oompny 
which  has  undertaken  a  particular  deacription  of  tndilfi, 
to  deny  the  jurisdiction  of  the  court  to  take  iflto  cos- 
sideration  the  legality  of  its  conduct  in  respect  of  that 
kind  of  traffic  upon  some  particular  branch  of  its  line. 
Our  judgment  must,   therefore,    be   in  favour  of  the 
applicants. 

Sir  F.  PaBL.— I  am  of  the  aame  opinion.  If  the 
court  has  not  jurisdiction  under  the  2ud  section  o(  the 
Railway  and  Canal  Traffic  Act,  1854,  to  entertain  tbii 
application  the  result  will  be  tbat  any  railway  esB- 
pany  will  be  able  to  make  tbia  section  practioallyft 
nullity.  It  will  be  competent  to  the  railway  oooBpsaj 
to  afford  limited  facilities  for  a  particular  traffic  for  * 
time,  and  then,  when  the  section  is  appealed  to,  to  de- 
cline to  give  any  facilities  at  all  by  discontinoing  the 
traffic  altogether.  In  such  a  case  the  court  woold  haie 
no  jurisdiction  to  .compel  the  company  to  resosM  the 
discontinued  traffic  under  its  special  Act  or  ths  Bailny 
Clauses  Consolidation  Act,  which  would  be  incorpoiated 
with  it. 

It  has  never  been  doubted  tbat  section  7  of  the  Bnl- 
way  and  Canal  I'raffic  Act,  1854,  took  away  the  power 
which  railway  companies  previously  had  of  Uniting 
tbeir  liability  for  negligence  by  general  or  spedslooa* 
ditions.  I  think  it  equally  clear  tbat  the  effect  of  eee- 
tion  2  is  to  deprive  railway  companiea  whieh  hare 
commenced  a  particular  traffic,  of  the  power  which  they 
previously  had  of  continuing  or  discontinuing  it  at  their 
own  discretion  on  this  or  that  branch  of  their  Vam* 
The  case  of  Dickson  v.  Great  Northern  RaUway  0>.  »f 
in  my  opinion,  conclusive  in  favour  of  the  applisaAt*- 

Mr.  Commissioner  Pbicb  concurred. 

Solicitors  for  the  applicants*  Ruik  A  Co.,  for  John  C, 
Coste,  Winsford. 

Solicitors  for  the  defendants,  Ounlijfa  db  Dave»f9ii, 
for  Lingarda,  Manchester. 
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SIS 


OomiT  OT  Appbal. 


FnroK  V.  London  and  SouTH-WflcmN  Bailwat  Co, 


OousT  OF  Appeal. 


crotttt  of  Upptal. 


Fram  CBum.  Di? . 


March  8,  4. 


FZVGK    «.    LOVDON    AN1>    SOTrFH-WBSTIRN    BaILWAT 

Co.  (a-) 

girflwuiy  gggipawy— JaiKfi  Jimt^  0/  deviation — Landa 
9utHde  limits,  reasonably  required  for  purpose  of  oon- 
itrmetion  of  line  miikin  limite — Railways  Clauses  Aot^ 
1845  (8  Viet.  e.  20),  ss,  18,  Ih—Lands  Oauses  dot, 
1845  (8  Vict.  e.  18},  ss.  85,  92. 

A  railway  cawspamy  authorized  by  it^  special  Act  to 
take  smh  if  the  lands  shoum  on  and  described  in  the 
dspoBitod  plans  and  boots  of  reference  as  might  be  required 
far  thepurpoeee  mentioned  in  the  special  Act  has  pcteer  to 
take  Umds outeidethe  limits  0/ deviation ifsuohlands  are 
reasanmbiy  required  for  the  purpose  of  constructing  the 
Une  ef  raUwety  within  the  limits  if  deviation^  provided 
such  Umds  are  properly  shonm  and  deseri^  in  the 
deposited  plane  and  books  of  reference. 

WiiglAj  V.  IiMOftabixe  and  Yorkabire  Railway  Oo„  4 
Qig.  362,  9  Jur.  N,  ^  710,  11  W.  R.   (X  Dig.  92, 


Dovlinff  r.  PoD^pool,  &e.,  Batlway  Ck>.,  X.  B.  18  £q. 
714,  88  W.  M.  Dig.  203,  approved. 

The  deposited  plane  and  boohs  of  reference  showed  tna 
ionooscmts  {marked  thereon  as  Nos.  122  and  123),  which 
eondetod  qf  tmo  houses^  with  their  respective  eurttiages. 
One  of  the  two  houses  and  part  of  the  other  houses  as  well 
oMpearte  of  the  curtilages  of  both  houses,  were  withiin  the 
UrnUe  ef  dodsaion,  and  the  remaining  parts  of  the  two 
iomomante  were  outside  those  limUe.  The  tenant  of  the 
houee  partly  within  and  partly  without  the  Units  of 
dotdatiom  required  the  eempamy  to  take  the  whole  of  his 
tonomonit  kut  the  lessor  refused  to  sell  the  whole  of  the 
two  tonoveonts  to  the  oompany. 

Beld^  thaty  under  such  ciroumstanceef  it  became  reason^ 
aHy  neoeeearyfor  the  eompany  to  take  the  whole  of  the 
two  tenowwnie  numbered  122  and  128,  and  that,  as  the 
whole  of  these  two  tenements  were  shown  and  described  in 
the  deposited  plans  and  books  of  reference,  the  company 
wore  entitled  to  take  the  whole. 

•  PoBiair  V*  London,  Chatham,  and  I>o?«r  Bailway  Co.9 
12  W.  a.  989,  ^De  0.J.Jt8.  661,  dUHnguUhed. 

Deoieiom  ofKMj,  J.  (37  W.  M.  875),  earned. 

Appeal  from  the  deoiaion  of  Kay,  J.  (reported  37 
W.  H.  376). 

'Rkb  action  irae  broi^ht  by  a  landowner  againet  a 
nalfray  company,  and  the  plaintiif  claimed  the  restora- 
tion of  a  piece  of  land  alleged  to  have  been  wrongfully 
takao  by  the  company ;  a  declaration  that  two  notices 
to  treat  given  by  the  company  were  invalid ;  and 
damages  in  respect  of  an  alleged  obstrnotion  to  a  right 
of  wi^  oUdmed  by  the  plaintiff. 

Section  5  of  the  special  Act,  The  Soath- Western 
Biilway  (Vi^oos  Powers)  Act,  1888  (46  ic  47  Vict.  c. 
dxcdx.),'*  which  incorporated  the  Bail  ways  Clauses  Act, 
1845,  and  the  Lands  Clauses  Acts,  1845, 1860,  and  1869, 
enaoted  that  "the  company  may  make  the  railway, 
deviations,  improvements  and  widening  of  railways,  and 
other  wocIdi  described^'  in  siBCtions  6,  7,  8,  and  9  of  the 
Aist^ '*  with  all  proper  bridges,  viaducts  .  .  •  and  all 
okhar  inddental  works  and  conyeniences  connected  with 
those  xailwsys  and  works,  and  all  incidental  works  and 
oonvenienoes,  and  may  take  and  use  such  of  the  lands 
shown  on  the  deposited  plans  and  described  in  the 
deposited  books  of  reference  as  may  be  required  for  those 


13ie  land  in  question  in  the  action  oonaiated  of  two 
with  their  curtilages  (marked  122  and  128  on  the 
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depoaited  plans),  which  were  held  1^  tenants  under  leas^ 
from  the  plaintiff.  One  of  these  two  houses,  and  part  ot 
the  other  house,  as  well  aa  parte  of  the  ourtilagea  of  both 
honaaa,  were  within  the  limits  of  deviation  as  delineated 
by  a  dotted  line  on  the  deposited  plan.  The  rest  of  the 
two  tenements  or  plots  were  outside  the  limits  of  devia* 
tion,  but  the  whole  of  the  two  tenements  or  plots  were 
desoribed  and  spedfled  in  the  books  of  reference  and  ia 
the  depoaited  plana. 

On  the  81st  of  May,  1885,  the  oompany  gave  notice 
to  take  such  parte  of  tiie  two  tenementa  aa  were  within 
the  limita  of  deviation.  The  plaintiff  thereupon  gave 
notice  to  the  oompany  that  he  would  not  aell  more  tiian 
he  was  obliged  to  sell  to  the  company  under  their  com- 
pulsory powers,  but  the  tenants,  on  the  other  hand, 
required  the  company  to  take  the  whole  of  the  two 
tenements  under  section  92  of  the  Lands  Clauses  Act, 
1845.  On  the  26th  of  January,  1886,  the  company 
issued  a  second  notice  to  treat,  which  comprised  the  reat 
of  the  two  tenementa — i.e.,  thoae  parte  of  the  tenenMnta 
which  were  outside  the  limita  of  deviation.  Subae* 
qnently  the  company,  under  aection  85  of  the  Landa 
Clauses  Act,  1845,  and  purporting  to  aot  under  the 
powers  of  the  above  apedai  Act,  took  possession  of  the 
whole  of  the  two  tenements,  pulled  down  the  .two  houaea^ 
and  built  a  viaduct  carrying  the  new  line  of  rails,  which 
viaduct  at  one  point  (referred  to  as  the  small  triangular 
piece  of  land)  went  b^ond  the  limita  of  deviation,  but 
only  did  so  to  the  extent  of  two  feet  ten  inches  at  moat. 

At  the  trial  before  Kay,  J.,  the  plaintiff  contended 
that,  under  no  circumstances  was  the  company 
authorised  or  juatifled  in  taking  thoae  parte  of  the  tene- 
menta which  were  outaide  the  limita  of  deviation,  Mod 
the  company  contended  that,  if  the  medium  filum  via  of 
the  widening  were  to  be  placed  on  the  dotted  line  marked 
on  the  plan,  then  that  the  landa  taken  would  be  within 
the  limita  of  deviation. 

Kay,  J.,  held  that  though  the  oompany  were  wrong  in 
their  contention  that  in  the  case  of  widening  a  railway 
the  medium  fhim  vue  might  be  placed  on  the  dotted  line, 
jet  that  the  plaintiif  a  action  failed,  aa  the  taking  of  the 
landa  outaide  the  limita  of  deviation  was  rendered  neces- 
sary for  other  reasons,  and  the  plaintiff  had,  in  fact, 
auatiUned  no  apedai  damage  therelqr. 

The  plaintiff  appealed. 

Marten^  Q.C.,  D.  L.  Alexander,  and  Montague  Lush, 
for  the  appdlant. — If  the  oompany  exceeded  their  statu-* 
tory  powers  in  taking  land  which  belonged  to  the  plain, 
tiff,  it  is  not  necessary  he  should  show  special  damage. 
The  company,  in  taking  lands  outside  the  limit  of  devia- 
tion^ exceeded  their  statutory  powers. 

They  referred  to  Little  v.  Newport,  Abergavenny^  and 
Hereford  Railway  Co.,  1  W.B.  81, 12  C.  B.  752 ;  Attorney^ 
General  v.  Tewkesbury  and  Malvern  Railway  (h.,  I 
De  a.  J.  &  Sm.  428,  11  W.  B.  Ch.  Dig.  92 ;  and  section 
13  of  the  Bailways  CUnaes  Aot,  1845. 

Bedle,  Q.  C,  and  Vaughan  Hawkins,  for  the  napond- 
ent  company. — It  ia  well  aettled  that  a  railway  oompany 
may  talra  landa  lying  outaide  the  limita  of  deviation  If 
required  for  the  purpoeea  of  their  works.:  Doe  d.  Pnyno 
V.  Brietol  and  Exeter  Railway  Co.,  6  M.  ft  W.  320, 
provided  such  lands  be  marked  on  the  plans  and  da* 
scribed  in  the  book  of  referenoe  :  Doe  d,  ArmUstoad  v« 
North  Staffordshire  Raihoay  Co,,  16  Q.  B.  526.  Landa 
requited  for  accommodation  are  lands  required  for  Ae 
purposes  of  the  railway :  DowUng  v.  Pontypool,  Ae»^ 
Railway  Co.,  L.  B.  18  Eq.  714,  23  W.  B.  Dig.  203  $ 
WUJUnson  y.  Hull,  Ae.,  RaUwof  and  Doek  Co.,  30  W.  B. 
617,  20  Cb.  D.  328.  It  was  reasonably  necessary  for  the 
purposes  of  the  oompany'a  worka  that  the  oompany 
ahould  take  the  whole  of  the  tenementa  numbereii!]^ 
and  123,  aa  the  tenant  of  one  of  the  houaea  required  the 
oompany  to  tito  the  whole  house.    Seotioa  13  of  the 
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PnccK  IT.  LoNDpir  and  South- Wbsthbk  Baxlwat  Co. 


OouBT  OP  Appial. 


Bftllwaji  Olanaes  Aot^  1845,  is  amended  bj  seotion  4  of 
the  BaUwajB  CUuuee  Aot,  1863  (26  k  87  Viet.  o.  92). 

Harten,  Q.U.f  in  reply. — The  oompany  in  making  the 
Tiadaot  carrying  their  railway  to  extend  beyond  the 
limits  of  doTiation,  as  they  have  done  in  the  case  of  the 
itiangnlar  bit  of  land,  have  olearly  exceeded  their 
powers.  Watkins  ▼.  Cfrsat  Northern  Ita%l>eay  Oo.^  16 
Q.  B.  961,  is  distingnishable,  as  there  the  company  were 
acting  within  their  powers.  The  plaintiff  is  entitled  to 
compensation  for  the  *'  injurious  affecting  "  thereby  of 
the  plaintiff's  adjoining  land :  .  OowpeT'Ikteso  ▼.  Aifton 
Local  Boards  anU,  p.  209, 14  App.  Gas.  158.  Where  the 
company  are  acting  beyond  their  powers  it  is  not  neces- 
sary for  the  plaintiff  to  show  special  damage.  As  regards 
the  polling  down  of  the  whole  honse,  the  baying  ont  of 
the  tenant  does  not  affect  the  righte  of  the  rcTersioner  : 
Pulling  T^LondoHj  Chatham,  and  Do^er  Railway  Qn,  12 
W.  B«  969,  8  De  G.  J.  ft  Sm.  661 ;  and  snch  polling  down 
is  an  ''  injnrioos  affecting  "  of  other  lands.  There  is  no 
evidence  that  it  was  reaaonably  necsesary  to  poll  down 
the  whole  house  in  order  to  coDstmct  the  line  within  the 
limite  of  deviation,  and  even  if  it  were  so,  that  does  not 
give  the  company  the  right  to  the  soil  on  which  the  whole 


Cotton,  L.J.— This  case  is  a  complaint  by  a  land- 
owner against  the  railway  company,  tiiat  in  proceeding 
under  the  special  Act  whi6h  gave  them  power  to  widen 
their  railway  they  have  exceeded  their  powers  in  various 
ways,  and  he  elaUns  to  have  re-conveyed  to  him  some 
land  which  he  says  they  took  without  any  authority. 
I  think  the  first  point  to  be  considered  is  this: 
whether  the  two  notices  to  treat  were,  as  he.  4)ontends, 
illegal  and  inoperative.  That  contention  is  very 
much  based  on  this,  that  the  railway  company 
have  no  right  to  take  any  land  beyond  the  limits  of 
deviatioui  and  that  they  could  not  therefore  take  what 
they  have  taken.  That  really  was  the  main  point,  and 
he  carried  it  so  far  as  to  say  that  they  could  not  even 
take  the  land  which  was  included  in  the  first  notice, 
which  was  a  notice  to  take  the  parts  of  the  houses  near- 
est to  the  railway,  and  that,  a  fortioriy  they  could  not 
take  the  land  which  was  comprised  in  the  second  notice. 
Now,  I  think  that  the  railway  company  did  not  proceed 
exactly  as  they  ought  to  have  done,  because,  in  my 
opinion,  instead  of  giving  the  two  notices,  thc^  ought  to 
have  given  the  notice  once  for  all,  including  the  whole 
of  the  property  comprised  in  the  two  notices ;  but  as  they 
kave  now  given  notice,  comprising  the  land  contained  in 
those  two  notices,  I  think  we  ought  not  to  grant  relief 
in  this  action  on  that  ground.  Why  do  I  say  they  ought 
not  to  have  given,  or  were  not  entitied  to  give,  the  two 
notioee,  but  a  notice  once  for  all  for  the  land  comprised 
in  those  two  notices  ?  For  this  reason  :  I  do.  not  enter 
into  the  question  of  what  the  limits  of  deviation  may  be 
M  regards  the  extension,  but  even  if  the  railway  com- 
pany had  confined  their  works  within  the  limits  of 
deviation,  in  my  opinion  they  were  entitied  to  give 
notice  to  treat  for  the  whole  of  the  land  comprised  in 
those  two  notioee,  and  I  think  they  ought  to  have  given 
it  in  one  notice. 

I  think  there  is  a  good  deal  of  difficulty  as  to.  the 
powers  of  the  company  to  extend  their  works  beyond  the 
iiniits  of  deviation  in  a  case  like  this ;  but  there  is  no 
question  that  they  may  take  lands  beyond  the  limits  of 
deviation  if  thqr  are  required  for  the  purpose  of  con- 
structing the  works  which  thqy  are  authoriied  to  make 
by  the  Act  of  Ptoliament,  and,  therefore,  in  my  opinion, 
their  power  to  take  land  is  not  limited  to  land  within,  the 
limits  of  deviation ;  it  is  limited  to  land  which  iade- 
eoribed  in  the  books  of  reference  and  in  the  Parliamentary 


Now,  what  was  done  here  ?    Here  were  two  housee 

122  4md  128  marked  in  the  plan  alBxed  to  the  notices. 

The^  are  cAtitifkl  to  take  the  whole  of  those  plots  if  de-  , 


scribed  in  the  book  of  reference  and  in  the  Psrlismentsiy 
plans  for  the  purpoees  of  work  which  th^  are  snkhoriied 
to  construct  Then,  that  being  so,  are  122  sad  123 
described  in  the  book  of  reference  and  in  tbs 
Parliamentary  plan  ? 

[His  lordsUp  then  considered  the  book  of  refoMiN 
and  Parliamentary  plans  and  said  thal^  in  his  opisioa, 
they  comprised  the  whole  of  the  plots  in  question.] 

Then  how  have  the  railway  company  shown  that  thii 
property  is  reasonably  necessary  for  the  purpose  of  oon- 
slructing  the  railway  ?  It  is  not  necessary,  in  the  mm 
that  without  it  the  railway  ootdd  hot  have  bean  oos- 
structed,  that  is  not  the  meaning  6i  it ;  but  whatSTer  ii 
required  reasonably,'  for  the  purpose  of  enabling  ar«flw«f 
company  to  construct  their  railway,  in  ^y  opbdoo,  ii, 
within  the  meaning  of  section  5  of  the  speoisl  Aot^  lasd 
Which  they  require  for  the  pnrpoee  of  coostmottiig  tMr 
railway.  This  first  notice  would  have  out  in  tslvei  psrt 
of  one  ef  these  housee,  and,  if  the  landlord  and  teesat 
had  both  been  willing  to  enter  into  an  amngsaunt  to 
let  the  railway  company  pull  down  the  whole,  and  tkia 
take  back  part  of  the  land,  I  think  the  railwaj  miflil 
have  been  reasonably  made  under  thoee  dxeomituMi  oa 
the  other  part.  But  we  find  this  :  that  the  teeastM^d 
no,  you  shall  not  do  that ;  you  must  pull  down  iha  imi» 
and  take  the  whole,  I  will  ndt  have  the  hooia  ait  ia 
halves,  and  have  only  half  a  house.  The  laadloid  aqi,  I 
object  to  that,  I  will  not  sell  an  inoh  more  graondtUa. 
you  can  oompulsorHy  take.  That  being  the  ease,  I  tUak 
the  railway  company  ought  to  have  given  a  notfDe  it 
once  that  th^  required  to  take  the  whole,  beeaaaathai  ft 
became  reasonably  necessary  for  the  purpose  of  oontEaat- 
ing  their  railway  to  take  the  whole,  when  the  isaaak 
refused  to  enable  them  to  take  one  part  onl^,  aad 
becauae  the  landlord  and  tenant  could  not  agree  iqfeftw 
aa  to  what  th^  would  sell  to  the  railway  compaay.  Not 
that  the  termor,  aa  a  rule^  can  Und  by  a  aotifle 
under  the  92nd  seotion  of  the  Iianda  Gtaaaai  Aot  the 
freeholder,  but  that  in  the  preeent  case,  in  oonseqnsaee  of 
the  course  which  the  partiee  took,  itbeoame  naiOBablj 
neoeaaary,  for  the  purpoae  of  oonatruoting  tiie  railwi^,  to 
take  the  whole  of  that  which  was  oomprissd  in  bokk 
the  notioea.  Ido  not  doubt  that  what  is  said  byTami^ 
L. J.,  in  the  case  of  PuUing  v.  Zondon^CkathaMf  and  Dtm 
RaUwaf  6b.,  as  a  general  rule,  is  rights  but  hereit  ii^  Ml 
because  the  landlord  is  bound  byihe  option  of  histsaiat^ 
but  because  at  the  option  of  the  tenant  it  became  seana- 
aUy  necessary  to  take  the  whole,  and  it  being  resais- 
ably  necessary  to  take  the  whole,  in  my  opinioa  the 
railway  company  were  entitied  to  give  notioe  to 
take,  and  to  take  the  whole.    I  think  it  ia 


olear  that  in  conaequenoe  of  the  landknd*a  objeotioa  tkty 
tried  to  aee  whether  they  could  take  only  tiie  aetaal 
portion  which  was  comprised  in  the  first  noties.  Thw 
were  quite  entitled  to  take  the  whole  oomprissd  in  both 
notices, — ^if  they  had  given  one  nottoe,  aa  tii^  ooflit  to 
have  done,  at  iirst^  they  oould  have  taken  the  whole. 
Then,  in  consequence  of  the  daim  made,  wbiok  vai 
established  to  be  correct,  as  to  the  right  of  way  to  the 
atable,  it  became  neoeaaary,  to  enable  tiie  way  to  be  otade 
which  they  have  made,  to  take  another  portion  of  tlit 
land  whioh  waa  comprised  in  the  aeoond  notice^  and  I  do 
not  doubt  that  where,  in  consequence  of  ito  biiaf 
neoeaaary  to  make  a  subptituted  road,  the  raflwayeoit' 
pany  muiet  take  land  which  th^  would  not  o^^Mfwiai 
have  taken,  they  are  entitied  to  do  ao.  That  Jikw 
required  for  tiie  purpoee  of  oonstmoting  their  woika-« 
that  is  for  doing  something  whioh  the  oonstnoto  of 
their  works  renders  necessary. 

Then  one  comes  to  this  point  The  railway  ooaipaoy 
were  entitled  to  take  all  the  land  whioh  th^  cofend^ 
their  viaduct,  though  part  of  it  ia  beyond  the  liata « 
deviation  ;  and  I  will  aaanme  that  there  was  adepaiiv* 
from  tiie  power  given  them  by  the  Aot  of  Paiiiaai» 
in  making  thelx  ?iaduot|  bat  thea  as  Kay,  X,  wdt 
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OovBf  or  Appeal. 


FnroK  V.  Loxik>n  and  SovTH-WMnnuf  Bailwat  Go. 


CtouBT  OP  Appbal. 


h0v  IB  the  plaintiff  injured  by  that  ?  Unleis  he  has 
Miflned  nme  special  injary  b/  their  doin^r  so,  he 
ifldiTidoa]^  cannot  ask  the  ooort  to  interfere.  The 
Attan^-General  might,  on  the  ground  of  its  affecting 
tha  poUic,  applj  1o  the  oonrt,  hot  that  is  not  this  case  ; 
U  ii  not  soggested  here  that  there  is  any  injury  to  the 
poUio,  and  the  Attorney-General  oonld  not  reason- 
lUj  be  pot  in  motion ;  I  therefore  agree  with  Kay,  J., 
in  holduig  that,  there  heing  no  special  injury  to  the 
plsintiff  in  consequence  of  this  departure  from  the 
iBkboritgrgiTen  to  the  company  by  Parliament,  the  plain- 
tiff oansot  ask  the  court  to  interfere. 

[His  kndship  then  considered  a  complaint  by  the  plain- 
tiff sb  to  a  smikU  triangular  pieoe  of  land,  beyond  the 
liaitaof  derialion,  over  which  the  defendants  had  carried 
tiuir  Tiadnot.  With  respect  to  thU  he  said  that  he  did 
sot  think  the  plaintiff  had  receiTed  any  appreciable 
diBSf 6,  and  continued  :— ] 

Then  there  ia  only  one  other  point,  and  that  is  the 
■ibititated  zoad.  Has  the  plaintiff  shown  there  is  any 
nbitantial  inoonrenience  by  the  snbstitnted  way  ?  It 
ii  very  true  that  till  the  action  was  brought,  that 
nbstitntsd  way  was  not  given  to  him  by  the  railway 
«Mapa^7,  but  it  was  gi?en  to  him  long  before  the  trial  of 
the  sotioB,  and  it  was  open  still  for  the  plaintiff  to  bring 
tewstd  eTidenoe  to  show  how  inoonvenient  (if  it  was 
»]  this  Bubstitated  way  was.  He  has  not  done  that, 
Xif,  J.,  seems  to  have  considered  the  case  very  f uUy, 
nd  wss  satisiied  that  the  snbstitnted  way  was  equally 
oonTsoient  as  that  which  had  been  tiJien  away  from  the 
plshitiff,  and  I  cannot  differ  from  that.  In  my  opinion, 
thsisfoiey  the  appeal  altogether  fails. 

LiSDLST,  L.  J.— 'This  is  a  case  of  some  nicety,  and 
ptaieBts  Tariona  features  which  are  very  seldom  met 
with.  I  think  the  key  of  the  whole  thing  is  to  be  found 
is  the  emmeona  Tiew  adopted  by  the  plamtiff  i  and  that 
erxoDsoos  Tiew  ia  this,  that  under  no  droumatances  oonld 
the  lailway  company  justify  taking  land  which  was 
bsjond  the  limita  of  dcTiation.  That  is  at  the  root  of 
the  whole  of  this  litigation  ;  and  that  appears  to  me  to 
bs  a  mistake.  The  limit  of  deviation  has  reference  to 
the  line  of  rails,  and  if  there  are  pieces  of  land  outside 
the  Umit  of  deviation,  but  properly  referred  to  in  the 
book  of  reference  and  deposited  plans,  and  if  those  pieces 
oi  hmd  are  bondjide  wanted  for  the  purpose  of  making 
the  Use  within  the  limit  of  deviation,  there  is  no 
utherity  I  know  of  to  show  that  snoh  pieoea  of  land 
flumot  be  properly  taken  by  the  railway  company. 
Aero  was  a  donbt  thrown  upon  that  by  the  case  of 
WrtfUff  V.  Laneatkire  and  Torhtkire  Bailway  Co,,  4 
Off.  852,  9  Jnr.  N;  B,  710,  which  came  before  Stuart, 
V.O.,  and  whioh  was  rtferred  to  and  examined  with  his 
nasi  oare  by  Hall,  V.O.,  in  DowHnf  v.  Pontypoal, 
CkerUon,  and  Mupart  Railway  Co.  To  understand  the 
QiBS  of  WtigUy  v.  Laneoihire  and  Torkshire  BaUway 
C»,,  one  muat  look  at  the  report  in  the  9th  Juriit.  In 
^  report  ia  4  Qiilard  the  judgment  of  Stuart,  V.O.,  runs 
U  this  way  (p.  860) :— **  It  ia  evident  that  no  part  of 
the  Udd  whioh  is  now  in  dispute,  as  described  on  the 
depoBited  plana  of  reference,  constituted  one  close.  If 
K,  the  company  had  no  power  to  take  the  land  com- 
pnaed  hi  their  nofeioe.^  On  turning  to  the  Jwrist  it  is 
mteUigible  enoogh.  "  It  is  evident  that  no  part  of  the 
Ud  sxoept  that  within  the  line  of  deviation  was 
teribed  in  the  deposited  phms."  That  makes  it  plain 
nA  hiteOigibla.  With  this  explanation  whioh  HaU, 
Y.O.,  had  before  him  in  Ikneling  v.  Pontppool,  ^c.^ 
•mooy  Co.i  the  donbt  raised  by  the  report  in  WrigU^s 
MB9  appears  to  me  to  disappear.  DewUnf'o  eaoe  is  a 
dearsathority,  if  aathority  is  wanted,  that  if  there  are 
hods  pioperly  deaoribed  in  the  books  of  reference  and 
dspoBited  plana  which,  though  outside  the  limits  of 
^Aviation,  are  hmB  fide  wanted  for  the  purpose  of  making 
the  Uae  withia  the  limits  of  deviation,  the  company  may 


take  them  ;  that  is  common  sense,  and  in  accordance 
with  the  Aot. 

Kow  I  pass  on  to  consider  the  rest  of  the  case.  It 
follows  from  that,  that  if  the  whole  of  the  plots  which 
are  referred  to  ss  122  and  128  were  bond  fide  wanted  for 
the  purpose  of  making  the  line  within  the  limits  of 
deviation,  they  could  be  properly  taken  under  thoee 
notices  ;  and  I  am  satisiied  on  the  evidenoe  that,  under 
the  very  peculiar  ciroumstances  of  this  case — by  whioh  I 
mean  that  half  the  house  was  absolutely  wanted,  and 
that  the  other  half  must  be  pulled  down  or  supported  at 
an  extravagant  expense,  which  is  utterly  unreasonable 
—it  ia  true  in  point  of  fauot  that  in  this  case  the  whole  of 
thoee  plots  were  hond  fide  wante4  for  the  purpose  of 
making  the  line  legitimately  within  the  limits  of  devia- 
tion— and  it  appears  to  me  to  carry  the  point  in  sub- 
stanoe  as  regards  those  ploto;  and,  looking  back,  it 
appears  to  me  it  is  to  be  regretted  that  the  oompany  did 
not  give  one  notice  to  take  the  whole,  and  then  this 
controversy  would  never  have  been  dreamt  of.  Owing 
to  reasons  I  am  imperfectly  acquainted  with,  they  first 
gave  notice  to  take  half,  and  then  to  take  the  whole.  I 
look  upon  that  as  nothing ;  the  snbstanoe  of  the  thing 
ia  :  were  they  entitled  to  £^ve  notice  to  treat  for  this  ? 
I  think  they  were ;  and  whatever  the  plaintiff  is  en- 
titled to  under  those  notices  under  the  compensation 
clansee  he  will  get,  if  he  has  not  got  it  already.  fHis 
lordship  then  referred  to  the  complaint  aa  to  the  saudl 
triangular  piece  of  land,  and  said  tliat,  assuming  that 
there  was  a  cause  of  action  against  the  company  for 
throwing  an  arch  of  their  viaduct  over  that  piece  of 
land,  it  was  clearly  only  a  case  for  nominal  damagea, 
and  that  the  court  would  not  grant  an  inquiry  for 
such  a  trivial  matter.  He  then  considered  the  ques- 
tion of  the  substituted  right  of  way,  and  continued  : — ] 
It  is  competent  to  the  railway  oompany  to  take  land  for 
the  purpose  of  .making  a  substituted  way*.  That  haa 
been  deoided  in  years  gone  by ;  and  it  appears  to  me,  as 
a  matter  of  cbnvenienoei  all  that  can  be  said  is' that  the 
present  way  is  in  some  plaoes  narrower  than  it  waa 
before ;  but  if  it  is  sufficiently  wide  for  the  purpose  fm 
whioh  it  exists— that  is  to  say,  to  let  a  horse  go  to  and 
from  the  stable,  that  is  sufficient  to  satiety  the  plainUfPs 
right.  These  is  no  absolute  right  to  seven  feet  all  the 
way  along ;  and  when  you  look  at  the  section  of  the  Act 
of  Parliament  (s.  58  of  the  Railways  Glauses  Act,  1845), 
it  amounts  to  this :  it  is  drawn  in  such  a  way  that 
there  is  a  certain  latitude  allowed  in  giving  the  sub- 
stitnted  way.  It  is  to  be  <*  as  convenient  as  "  the  former, 
or  as  nearly  so  «  as  may  be."  The  learned  judge  haa  found 
as  a  faot  that  this  is  a  sufficiently  convenient  way,  and  I 
see  no  reason  to  differ  from  him  on  that  ground.  It 
might  have  been  straighter  or  more  convenient^  but  still 
it  is  a  reasonable  way,  and  as  good  as  the  oompany  oan 
give  under  the  dronmstances. 

It  appears  to  me,  therefore,  that  upon  the  whole  case, 
the  appeal  ought  to  be  dismissed,  and  dismissed  with 


Lopsa,  L J. — If  the  oompany  had  given  a  notice  for 
what  is  contained  in  both  notices  in  the  first  instance, 
an  entire  notice,  I  mean,  for  the  whole  contained  in  the 
two  notices,  in  my  opinion  we  should  never  have  heard 
anything  of  this  case.  It  could  not  have  been  then  said 
that  any  land  was  taken  without  Parliamentary  autho- 
rity. If  some  is  outside  the  limits  of  deviation,  it  ap- 
pears to  me  it  is  reaBonably  necessary  for  the  purpose  of 
the  line;  and  of  the  line  authorised  by  Parliament,  and  it 
is,  moreover,  properly  described  in  the  book  of  reference 
and  in  the  Parliunentary  plans. 

Now,  that  being  so,  I  do  not  feel  inclined  to  assist  the 
plaintiff  because  of  a  mistake  on  the  part  of  the  oom- 
pany in  not  giving  a  notice  whioh  comprlBed  the  whole 
of  this  land  in  the  fifst  instance,  and  I  am  the  more  un- 
willing to  assist  hint  beoauae  I  feel  tbi^t  he  ia  not  sub^ 
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■tuitially  cbunftged,  Wiih  regwd  to  the  bridge  over  the 
zoady  all  I  have  to  say  abont  that  is,  that  if  an/  injiny 
is  oansed  to  the  plaintiff  it  ie  too  insignifioant  to  be 
entertained.  Witii  regard  to  the  anbstitated  way,  I 
agree  with  what  has  been  said  by  Kay,  J.  I  think  that, 
hiring  regard  to  the  pnrpoees  for  which  that  way  is 
required,  it  is  sufBoiently  oonvenient  and .  oommodions, 
and  I  am  Tezy  mnoh  stmck  by  this,  that  the  ooonpier 
was  not  called  at  the  trial,  nor  was  anybody  else  called, 
to'  say  that  it  was  not  sufficient  for  the  purposes  for 
which  it  was  required.  Mr.  Marten  said  that  the  reason 
of  that  was,  that  the  way  was  given  after  action  brought, 
that  photographs  were  produced,  and  that  there  was  no 
necessity  of  giving  axgr  such  evidence.  I  cannot  help 
thinking  myself  that  if  this  road  had  been  in  any  way 
insulBcient  or  not  sufficiently  convenient,  that  the  occu- 
pier pr  some  other  person  to  speak  to  the  fact  would  have 
bcfen  called. 

This  is  a  very  peculiar  case,  and  it  is  peculiar  in  this 
way.  It  appears  to  me  that  both  the  plaintiff  and  de- 
fendants have  mistaken  their  rights.  The  plaintiff  took 
a  wrong  view  when  he  contended  that  no  land,  in  any 
oiioumBtances,  could  be  taken  beyond  the  limits  of  devia* 
tton ;  the  defendants,  on  the  other  hand,  took  a  wrong 
view  when  they  contended  that  the  medium  Jilum  of  the 
widening  was  to  be  placed  on  the  dotted  line.  I  quite 
agree  with  what  has  been  said  by  the  other  members  of 
the  court,  and  I  think  that  this  appeal  should  be  dis- 
missed, and  dismissed  with  costs. 

Solioitors  for  the  appellant,  W.  H.  WUhall  Jt  Co. 

.Bolioitors  for  the  respondents,  Birehaim  4*  Co. 


Ftom  Oban.  Div.  Feb.  7,  8,  10, 12. 

In  r$  East  Aim  Wbot  India  Dock  Oo.  (a.) 

Hailtroy  wmipanif^Bock  eompanySohmB  of  arrfrnge* 
nuni^Sehem  omoied^EighU  of  unaecur$d  credOors 
—Airway  OampaniiB  JLet,  1867  (30  (6  31  Fid.  c 
127),  as.  6,  7, 17,  18. 

A  dock  company »  which  uhu  alio  a  raUway  company 
fffUhin  the  Bailway  Oompanite  Ad^  1867,  being  unahle 
to  meet  iU  engagemenU  vHih  iti  ersditors,  a  eeheme  of 
arrangement  vfOi  prepared  hy  iU  direetore  under 
eedion  6  of  that  Act*  The  eoheme  contained  proifitioni 
for  funding  the  inUreet  aeeruing  during  a  euepenee 
period  on  the  mortgagtB,  chargee,  and  debenture  etoch  of 
the  company  ;  for  preventing  dibte  teeured  by  mortgagee 
or  ehargee,  the  intereeton  whieh  ehould  be  duly  paid  or 
fmdtd^  being  called  in  before  the  expiration  of  a  period 
eif  tin  yean;  empowering  the  company  to  liquidate 
the  debti  of  uneecurtd  creditors  incurred  before  a  epecifled 
date,  by  the  itiue  to  them  of  deferred  debenture  etock 
charged  on  the  undertaking  of  the  company;  and  pro* 
viding  thaJt  one-half  of  any  iurplai  proceeds  of  reatifBO^ 
tiofis  of  epecific  mortgagee  and  charges^  and  of  the 
proceedi  of  certain  other  realizations,  should  be  applied 
in  the  purchaee  or  redemption  of  the  deferred  debenture 
itp6k;  and  various  other  provisions,  framed  with  the 
view  of  enabling  the  company  eventually  to  discharge  all 
Hi  lica>aities. 

The  confirmation  of  the  scheme  being  oppoeed  by  certain 
pwmmi  in  the  position  of  large  uneeeured  creditoreof 
the  company,  ^     , 

HM  (affirming  the  deeiiion  of  Ohitfy,  J.],  that  the 
kheme,  though  it  might  indirectly  affect  them,  did  not 
infringe  w  take  away  any  legal  right  of  the  umecured 
ereditori^  oT  in  any  way  exceed  the  poweri  given  by  the 
Actf  but  wai  an  honest  and  reasonable  eehime,  affording 
a  reasonable  prosped  of  enabling  the  creditore  to  be  pa4d, 


(«k>  Bepoited  by  B.  H.  Dnura,  Ss^.*  Banff ter-at-Law. 


and  ifdended  to  do,  and  apparently  doing,  Iks  bsU  tkat 
could  be  done  for  all  the  partim  concerned,  eeeurei  and 
unsecured  creditors  and  ihareholderi  dike;  and  that, 
accordingly,  it  ought  to  be  confirmed. 

The  direeton  ought  to  exerdee  the  power,  pisca  hf 
the  eeheme,  of  offering  deferred  debenture  dotk  ie  tti 
unseeured  creditore,  without  favour  or  partfaiOy,  oi 
between  iuch  eredilors. 

In  re  Cambrian  RaQways  Oo.'s  Schema.  16  IP.  & 
346,  L.  B.  3  Oh.  App.  278,  and  In  re  Bristol  and  North 
Somerset  Railway  Oo.,  16  W.  B.  1112,  L.  B.  6  JS;.  448, 
distinguished. 

Appeal  from  Ohitfy,  J. 

The  Eftst  and  West  India  Dock  Oo.,  whiob,  hsffaif 
been  authorised  to  make  a  railway,  had  been  held  1^  the 
Court  of  Appeal  (36  W.  R.  849,  38  Oh.  D.  576)  to  fes 
also  a  raUway  company  within  the  BaUway  OonpsnisJ 
Act,  1867,  being  unable  to  meet  their  engagementi  with 
their  creditors,  prepared  a  scheme  of  arrangemsat  with 
creditors  under  the  provisions  of  section  6  of  that  Aet. 

This  scheme,  as  amended,  in  substance  provided,  thtt 
the  interest  accruing  on  all  mortgages,  chargei,  sad 
debenture  stock  of  the  company  from  December  31, 
1887,  to  June  SO,  1889,  should  be  funded  (dssn  1); 
that  mortgages  or  charges  the  interest  on  whioh  should 
bd  duly  paid  or  funded,  should  not  be  called  fai  lor  s 
period  of  ten  years  (clauses  3  and  4} ;  that  half  of  ny 
surplus  proceeds  of  the  realisations  of  spadiio  anit- 
gages  and  charges,  and  of  the  gross  proceeds  of  oariiia 
other  realizations,  should  be  applied  in  the  pumhsia  or 
redemption  of  deferred  debenture  stock  (cUueei  4  ssd 
6} ;  and  that  the  company  should  have  power  to  li^oi. 
date  the  debto  of  unsecured  creditors  incuned  prior  to 
Ifarch  6,  1888,  by  the  issue  to  them  of  deferred  debes- 
tore  stock  charged  on  the  undertiking  of  the  oompsaj 
(clause  7). 

Messrs.  Kirk  &  Randall,  contractora ;  Hessrs.  Loeu  k 
Aird,  contractors ;  and  the  London,  TUbnry,  and  South- 
end Railway  Co.,  all  of  whom  were  in  the  positioB  of 
large  unsecured  outeide  creditors,  opposed  the  soheae  of 
arrangement,  wUch  came  before  Chitty,  J.,  on  petithm 
for  confirmation  by  the  court. 

Chitty,  J.,  gave  Judgment  confirming  the  scheme. 

Of  the  opposing  orediton,  Messrs.  Kirk  Ar  BsndsU 
alone  appealed. 

JfotiMon,  Q.O.,  Byrne,  Q.0„  and  Farwed,  for  the 
appellante.— This  is  not  a  scheme  that  ought  to  be  ooa- 
firmed  against  our  opposition,  Inasmueh  aa  it  aflseti«g 
righto  without  our  consent.  The  company  la  empovtnd 
to  borrow  on  mortgage  to  the  extent  of  £320,000,  sad 
that  has  been  done.  No  interest  has  been  paid  eiais 
the  receiver  was  appointed.  A  sdheme  under  th^Ast 
is  not  binding  on  outeide  creditors ;  In  n  Camknxs 
BaUwayi  OoJi  dchomOf  16  W.  B.  340,  L.  B.  ' 
Cb.  App.  278.  Where,  as  here,  the  fighte  of  oatM 
creditors  are  affected  by  the  scheme,  their  ms^d^^^ 
in  writing  is  necessary;  In  n  Brietol  and  NsHk 
Somersd  BaUway  Oo.,  16  W.  B.  1112^  L.  B.  S 
Eq.  448.  The  court  will  not  confirm  a  «^«>*V!~ 
arrangement  where  the  opposition  to  it  by  ookMS 
creditors  is  reasonable:  in  re  aomerui  and  IwMi 
BaUway  Oo.,  18  W.  R.  332.  The  oe^ 
creditors,  being  persona  in  whose  favour  »« 
are  no  charges,  are  the  only  creditors  whoss  bitirM 
require  to  be  looked  after  by  the  court,  but  the  Jndfo 
below  seems  to  have  looked  at  the  ease  from  thsp<^t 
oif  view  of  every  class  of  creditors  earaept  the  oatode 
creditors.  This  scheme  sweeps  in  everything.  [LnroMTi 
I*J.,  referred  to  In  re  SuU,  Barmkyt  Scn  ^-J. 
37  W.  R.  145,  40  Oh.  D.  119.]  At  present  the  ouWds 
creditors  stand  on  an  equal  footing  with  the  re^Mt 
uadsr  this  scheme  we  are  not  likely  to  be  ^rmd  f| 
favoured  creditors  by  having  debenture  stock  o^Easid  to 
us,  the  dock  company  being  very  hostile  to  us.    P»^ 


Vol  XXXVin.    tmru.im.1     THB   WBEKLT  RBPOBTBH. 


517 


OOVXT  09  AmuL» 


Tm  n  East  amb  Wb8t  Ikdia  Dock  Oa 


OouBT  or  Appial. 


ilio  referred  to  In  re  Eati  and  WeHJunMm  BaUwap 
Co.,  L.  B.  S  Eq.  87,  17  W.  B.  Ob»  Dig.  147.  'LnaaxY, 
L.J.,  referred  to  In  re  LiiUrhmny  BaUwaff  Oo.f  Ir. 
Bep.  4.  Bq.  638,  19  W,  B.  Oh.  Dig.  95.] 

Latham^    Q^O.f    Pollard,    and    Howard    Wrighij 

tot  the  reepondente. — Eferjtbing  whioh  benefits  the 

eompany  mnet  directlj  or  indireotlj  benefit  the  oateide 

creditort.    The  eoheme  reallj  takes  away  nothing  that 

eonld    othenviie    have     benefited     theee     creditors. 

[LnsLKT,  L.J.— -Bat  th^  say  that  thongh  the  scheme 

itself  does  not  withdraw  anything,  you  will  do  so  under 

!i]   The  scheme  prevents  the  whole  class  of  Judgment 

creditors    coming   in   before   the   appellants.     It   is 

fettled  law   that   onteide   creditors   can  get  no  ex- 

preis  direct  benefit  under  a  scheme.    Section  4  shows 

the  position  and  rights  of  outside  creditors.    It  has 

been  held  under  that  section  that  only  one  recelrer  can 

be  sppointed,  and  that  no  priority  is  gained :   In  re 

Mmejf  Railway   Co.,    36  W.   B.    872,    37    Oh.    D. 

610.   The  result  is,  therefore,  that  as  long  as  there  is  a 

reeeiTsrsbip  order  in  force  there  is  no  priority  amongst 

iiieoessiTe  Judgment  creditors.   In  re  Bridol  and  North 

Somemt  SaUway  Oo.  is  a  dear   decision  that  ont- 

lide  creditors  ave  not  bound  without  their  oim  consenK 

Oreat  eare  was  exerolBed,  in  preparing  the  scheme,  not 

to  siSBct  the  rights  of  outside  creditors,  there  being  no 

power  to  do  BO.    The  **  free  assets  "  are  the  proceeds  or 

nupltts  proceeds  of  the  sale  of  the  warehouses. 

They  also  referred  to  In  re  Somenei  and  Donei  BaiU 
wafOo,;  InreSastand  Weit  Junction  Railway  Oo,; 
Bktfeni  ▼.  Mid-HanU  Railway  Co.,  21  W.  B.  868,  L.  B. 
8  Oh.  App.  1064 ;  In  re  HvM,  BamtUy^  do.,  Railway 
Co,;  and  to  sections  7,  10, 17,  and  88  of  the  Bailway 
Oofflpanies  Act,  1867. 

Byrne,  Q.C,  in  reply.— The  scheme  cannot  be  altered 
witboQt  the  consent  of  all  the  persons  who  originally 
npprored  of  it.  Seotlon  17  only  authorizes  the  court  to 
ciLftrm  a  scheme^  but  does  not  empower  them  to  amend 
it  [OoROHf  L.  J.— We  cannot  amend.]  The  argument 
aainly  relied  on  against  us  is  that  outside  creditors  are 
not  affected,  whether  the  scheme  is  confirmed  or  not. 
Upon  the  Act  of  Parliament,  if  the  scheme  purports  to 
hiterfsre  with  the  rights  of  outside  creditors,  it  must  be 
rejected.  Upon  the  caees,  if  the  scheme  purports  to 
Mad  outside  oreditors,  it  must  be  assented  to  by  them  : 
InreBriitol  and  North  Bomgnet  Railway  Oo.  In  re 
Bmenet  and  Dcfet  Railway  Oo.  is  a  direct  authority 
in  our  faTonr,  and  f uUy  bears  out  our  contention.  The 
eoart  must  be  satisfied  that  the  rights  of  outside 
nedlton  are  not  interfered  with. 

Boum  ▼.  The  Brecon,  Ac,  Railway  Oo.,  15  W.  B. 
^S,  14  B.  3  Eq.  541,  and  In  re  The  Pottmee,  <ftc, 
Bailway  Co.^  18  W.  B.  87,  155,  L.  B.  5  Oh.  App.  67, 
vers  also  referred  to. 

Cur.  adv.  vuU, 

Peb.  12.— OoRoir,  L.jr.— This  is  an  appeal  against 
M  order  of  Ohitty,  J.,  conilrming  a  scheme  proposed  by 
the  Bast  and  West  India  Dock  Oo.  That  company  is  a 
company  which  is  authorised  to  make  a  railway,  so  as  to 
biisgit  within  the  proflsions  of  the  Bailway  Oompaniea 
Aet  of  1867  ;  but  I  need  hardly  say  that  the  principal 
pert  of  its  undertaking  is  its  dock,  and  its  work  con- 
^*f^  with  that.  There  has  been  a  scheme  proposed 
VBder  this  Aot  whioh  is  neceesarOy  prefaced  by  a 
^^^■otion  under  the  seal  of  the  company,  and  by  an 
^fflAtvit,  that  the  company  is  unable  to  pay  its 
^^tors.  The  seheme  is  opposed  by  the  oontractorf , 
yj"  were  originaDy  employed  by  the  dock  company  to 
^"xtnet  tiiefr  new  docks  down  at  Tilbury.  The  con- 
^''Ktots  at  present  are  in  this  position,  that  they  are 
f^o^  faeie  ereditois  of  the  dodk  oompany,  but  are  not 
u  the  petition  of  ha^g  got  any  judgment  as  against 
us  csamaMT.  or  having  got  any  Hen  or  charge  on  mij 


What  are  the  objections  whioh  are  raised  to 
this  scheme  P  It  is  said  (and  that  is  the  first 
point  to  be  considered)  that  this  scheme  does  that 
which,  under  the  pioTisions  of  the  Act  of  Parlia- 
ment, a  soheme  has  no  power  to  do— that  is  to  say,  it  is 
well  eatablished  that  a  soheme  under  the  Aot  oannot 
bind  (I  use  that  word  first  of  all)  outside  creditors.  By 
outside  creditors  I  mean  those  classes  of  creditors  who 
do  not  come  within  the  provisions  of  the  Aot  as  regards 
this  soheme,  ao  as  to  make  their  consent  to  it  necessary, 
though  a  certain  consent  by  a  majori^  of  them  is 
necessary  in  order  to  enable  this  soheme  to  be  confirm^ 
by  the  court.    They  are  eimply  creditors. 

Seforal  cases  have  been  referred  to  in  the  argument, 
but  I  shall  only  refer  to  two  of  them  at  present.  The 
first  ease.  In  re  Oambrian  Railway  OoJ$  Scheme,  oame 
before  Lord  Oaims  when  Lord  Jastloe.  As  I  pointed  out, 
that  case  doee  not  directly  bear  on  the  question  we  have 
to  consider,  although  it  does  lay  down  usefully  the 
priooiples  whioh  hare  to  be  considered  on  the  question 
whidi  is  now  before  us— the  confirmation  of  the  eobems 
-because  that  was  an  application  nude?  an  earlier  eec- 
tion  of  the  Act— that  is  to  say,  seotlon  7— whioh  says 
that,  after  the  filing  of  the  soheme,  it  shaU  be  lawful  for 
the  court  to  stay  any  aotion ;  and  the  question  there 
was  whether  the  court  would,  having  regard  to  the 
soheme,  stay  the  action.  What  Lord  Oaims  said  was 
that  the  scheme  there  proposed  to  do,  that  whioh  it 
could  not  do  so  aa  to  bind  the  creditors;  and  he 
also  said  that  it  was  not  a  soheme  in  face  of  whioh  he 
would  stay  the  aotion  of  a  creditor,  the  oreditor  not 
being  in  any  way  bound  by  the  profisions  of  that 
scheme.  That  soheme  was  this:  It  proposed  to  take 
away  a  right  of  the  oreditor— that  is  to  mj,  to  put 
him  in  a  different  positimi  aa  regards  his  rights  from 
that  whioh  he  would  have  occupied  before  the  scheme. 
Lord  Oains  says:  ''Without  professing  to  lay  down 
any  rule  whioh  is  to  meet  every  ease,  I  cannot  think  it 
would  be  right  that  the  court  should  suspend  the  pro- 
ceedings of  any  unpaid  landowner,  or,  indeed,  of  any 
outside  creditor,  unless  it  saw  that  a  scheme  was  f>ro* 
posed  in  good  faith  whioh,  it  it  reached  maturity,  would 
ailord  a  reasonable  prospect  of  providing  for  the  pay- 
ment of  the  claims  of  creditors,  and  thus  compensate 
them  for  a  temporary  suspension  of  their  remedies.'' 
That  throws  li|^t  and  is  a  guide,  £  think,  as  to  what  we 
should  look  to  whsn  we  oome  to  dedde  this  part  of  the 
oase,  as  to  whether  the  soheme  does  purport  in  any  way 
to  lay  down  that  which  would  deprite  a  creditor  of  his 
rights.  Then  there  was  the  case  of  In  re  the  Briekil 
and  North  BomerHi  Bailway  Oo.,  whioh  oame  before 
ailEard,  LJ.  He  very  much  referred  to  the  ease  before 
Lord  Oairns,  but  there  there  were  provisions  whioh 
directly  purported  to  alter  the  position  of  the  oreditors— 
that  is  to  say.  compelling  them  to  give  up  their  position 
as  oreditors  and  to  take  another  and  diiferent  position 
as  persons  who  had  taken,  I  think,  in  that  case, 
debentures. 

What  is  said  in  the  present  case  is  this:  that 
this  soheme— I  will  not  read  it,  beoause  it  has  been 
so  much  discussed,  and  is  well  known  by  all  parties 
—  provides  a  suspense  period  during  whioh  the 
creditors  to  whom  money  was  owing  for  principal, 
and  who  could  be  bound,  were  not  to  pursue  their 
remedies,  and  tben  it  provided  that  what  have  been 
oaUed  the  '*free  assets"  should  be  dealt  with  in  a 
particular  way,  partly  to  provide  for  this  funded 
interest*  and  then  half  of  it  was  to  provide  for  the 
debentures  whioh  part  of  the  soheme  provided  should 
be  issued  to  creditors,  not  compelling  in  any  way 
creditors  to  take  the  debenture  stock,  but  enabling  the 
company  to  issue  this  additional  debentare  stock  to 
creditors. 

Well,  does  that  deprif  e  creditors  of  any  right  within 
the  sense  that  the  soheme  is  npt  to  bind  oreditors  F    In 
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mj  oplnioii  it  does  not.  It  is  Torj  true  it  takes  away 
frora  the  oreditors  this  money,  in  this  sense,  that  the 
money  so  to  be  held  by  this  scheme,  whioh  Is  a  bargain 
binding  on  the  company  and  on  the  persons  who  are 
named — the  present  debsntnre-holders— is  not  to  be 
held  by  the  company  as  their  free  assets.  That  is  trne. 
They  are  bonnd  by  the  contract  contained  in  this 
scheme  to  appropriate  this  partly  in  fa?onr  of  the  credi- 
tors whose  rights  are  suspended  for  a  time,  and  who  are 
entitled  to  the  benefit  of  this  proTision»  and  partly  for 
these -debentniesy  whioh  are  to  be  created  nnder  the 
scheme.  Bat,  in  my  opinion,  that  is  not  to  depriTe  a 
creditor  of  any  right.  These  ontside  creditors  ha? e  no 
lien  or  charge  at  all  npon  any  money.  They  are  simply 
in  the  position  of  creditors  of  a  company.  Oreditors  of 
an  indiTidnal,  unless  they  have  a  mortgage  or  charge, 
cannot  say  that  he  depri? es  them  of  any  right  or  in- 
terest wbioh  they  have  it  he  equanders  his  money. 
People  may  do  that,  and  do  that  foolishly,  but  it  the 
creditor  has  got  anything  in  the  natare  of  a  lien  or 
charge  npon  It,  then,  of  coarse,  that  cannot  be  dealt 
with  by  a  man  who  foolishly  squanders  his  money. 
Here  all  that  the  scheme  does  is  this— it  enables  (if  con- 
firmed by  the  ooart)  the  company  and  all  the  debentare- 
holders,  it  there  is  a  sni&eient  majority  to  bind  the 
whole,  to  enter  into  this  bargain.  Bat  the  company,  it 
it  was  minded,  might  with  any  indiTidnal  oreditors 
whose  actions  might  be  suspended  by  the  soheme,  if  it  is 
oonflhned,  enter  into  a  bargain  to  give  them  a  charge, 
if  they  hare  not  got  it,  on  these  farplaa  assets.  As  far 
as  one  rieee  there  will  be  a  considerable  amount  of 
assets,  but  I  do  not  enter  into  that,  because,  to  my  mind| 
it  doss  not  come  into  the  question  which  we  have  now 
to  consider.  But  there  are  surplus  assets.  It  those 
were  not  dealt  with  in  this  way,  and  if  the  company  did 
not  by  a  bargain  (without  any  soheme)  with  any  indi- 
vidual creditor  agree  to  give  a  charge  to  that  creditor  on 
those  assets,  then  if  the  opponents  here  established  their 
'  right  as  creditors  they  would  be  enabled  by  ordinary 
process  of  law,  whatever  might  be  available,  to  get  pay- 
ment out  of  that  And,  no  doubt  (and  I  think  as  to  that 
Mr.  Byrne  was  right),  in  consequence  of  this  scheme 
these  free  assets  do  become  bound,  as  between  the  com. 
pany  and  the  debenture-holders  for  whom  the  provision 
is  made,  to  be  applied,  not  as  assets  free  from  any  obli- 
gation on  the  part  of  the  company,  but,  as  between  the 
oompsny  and  those  who  are  bound  by  the  scheme  under 
this  bargain  and  contract,  these  assets  do  become 
bonnd  to  be  applied  in  the  way  provided  by  the  scheme. 
But  although  that  may  affect  the  creditors — ^and  one 
has  to  consider  hereafter  whether,  on  the  whole,  the 
scheme,  having  regard  to  all  its  provisions,  is  a  fair  one, 
and  provides  a  reasonable  prospect  for  payment  of  the 
creditors — yet,  in  my  opinion,  it  does  not  deprive  the 
creditors  of  any  right  which  they  have,  taking  **  right " 
in  this  sense^anything  which  they  have  a  right  to 
enforce  by  legal  process  in  consequence  of  any  charge  or 
lien  or  mort^^,  which  they  have  on  any  assets  of  the 
company.  So  that,  in  my  opinion,  the  objection  that 
this  soheme  i§  going  beyond  the  powers  given  by  the 
Act  of  Parliament  cannot  prevail.  It  is  almost  a  neces- 
sity that  there  should  be  in  a  soheme  like  this,  »ome 
dealing  with  the  property  of  the  company  which  was 
previously  free— some  property  of  the  company  to  be 
attached  pr  dealt  with  by  the  company  as  may  be  thought 
fit.  It  is  almost  a  necessity  that  there  should  be  some 
provision  providing  how  that  is  to  be  dealt  witii,  so  aa  to 
take  away  that  property  from  being  sobjeot  to  the  ordinary 
power  of  the  companyi  and  to  deal  with  it  and  appro- 
priate it  as  may  be  thought  right*  But  that  cannot  be 
done  as  against  any  legal  interest  or  legal  rights  in  the 
nature  of  a  mortgage  or  lien,  which  there  may  be  in  a 
creditor.  In  my  opinion  the  objection  taken  to  the 
echeme,  that  it  goes  beyond  the  powiit  authoiiied  by 
the  Act,  cannot  prevail* 


Bat  then  we  have  to  consider  something  beyond  tint 
What  one  has  to  consider  is  tUs,  whether  tliti  ii  a  sdJMie 
Whioh,  as  against  dissantient  parties,  ths  court  oogkt  to 
sanction  and  confirm.  list  us  see  what,  under  tiis  Aot, 
we  are  required  to  do.  The  court  istohssr  diresloii 
and  oreditors  and  others,  and  if  the  ooart  is  ntUlfd 
that  all  the  necessary  assents  have  been  gifsn— vUsk 
there  is  no  question  has  been  done  here— «id  that  no 
saficient  objection  to  the  scheme  has  been  sitsbMcd, 
it  may  confirm  the  scheme.  That  is  what  the  sosrt 
has  to  do*  Of  course,  it  it  goes  Beyond  tlis  power 
given  by  the  Act,  the  soheme  is  uUrd  vtrei,  sad  Um 
court  never  will  sanction  it»  and  there  is  aa  sad  of  tiu 
matter.  I  think  I  ought  to  deal  here  with  ons  objce* 
tion  that  was  raised  on  this  point.  It  wss  siid  tha 
oreditors  are  not  bonnd  hare,  and  there  I  think  thst  Mr. 
Latham  went  too  far,  because  I  differ  frosi  hia  si 
regards  what  woald  be  the  effeotoC  the  lehemspoB 
the  free  assets*  He  said :— "  If  that  were  so^  it  endi- 
tors  might  be  interfered  with  in  this  way,  why,  in  wuj 
of  thsse  oases,  has  the  court  ref  oaed  to  ssqotioa  a 
scheme  P  It  did  that  which  it  had  no  pow«  to  do 
under  such  schemes.''  t  tUnk  there  are  two  objfs- 
tlons.  The  oourt  ought  never  to  sanction  and  sosta  s 
scheme  which,  though  it  purports  to  bo  made  uaku  sa 
Act  of  Parliament,  is  in  aioass  of  the  powen  glnaby 
the  Act  of  Parliament.  It  would  be  very  wroag  lor  it 
to  do  so.  There  ii  also  this  difflonlfy,  whkh  I  ihiU 
have  to  refer  to  again  :<— If  there  is  eiprsossd  is  the 
soheme  something  whioh  the  eonrt  finds  not  only  thst 
it  cannot  sanotloni  but  which  there  is  no  mssni  ol 
enforcing,  it  may  be  said  that  then  those  olsaKS  of 
creditors,  and  classes  of  shareholdora^  whose  ssNat  k 
required,  are  deceived;  that  they  thought  this  soiMM 
did  contain  a  binding  danse  which  now  the  ooort  eeji 
there  is  no  power  at  all  to  create,  and  that  it  is  not  Hal- 
ing in  ahy  way.  Therefore,  the  soheme  most  hs  ooa- 
sidsred  as  not  containing  terou  whioh  the  Aot  of  B«- 
liament  does  not  enable  to  be  put  in  there. 

Bntthen  we  come  to  the  question  whether  thsfsk 
any  sufioient  objection  to  the  acherae.  I  hire 
read  a  passage  from  Lord  Oaims's  judgment  la  the 
CamMan  BaUway$  ooss,  which  I  wUi  not  npesti 
for  the  purpose  of  showing  what  we  are  to 
consider.  I  would  also  refer  hete  to  a  passsge  hi  the 
Judgment  of  Jamee,  L.J.,  in  Eait  and  Wed  Jfmdim 
BaUway  Oo,U  we.  He  says :— <'  If  I  thought  thst  Ae 
scheme  deprived  any  creditor  of  any  reasonable  proepeot 
of  being  paid,  I  should  have  had  mueh  more  huoHrtfas 
in  oonfirming  ift|  but  I  cannot  help  aeeing  that,  onion 
some  soheme  is  resorted  to,  there  is  nothing  Un  the 
company  and  nothing  whatever  for  the  outsUs  endi- 
tors."  Now,  I  wUi  not  go  so  far  as  that  last  part,  bit 
what  one  has  to  look  and  see  is  whether,  having  lefsri 
to  what  the  scheme  does.  It  does  not  afford  a  reaooaoWe 
prospect  of  providing  for  the  payment  of  crsditorii  I 
think  it  ought,  because  all  these  sohemea  are  sshsoooo 
for  arrangement  between  compauiea  and  their  endifton. 

That  Is  reaUy  the  principal  object  of  them.  It  the 
company  say  "  we  cannot  pay  our  credltoso^"  thsa  s 
scheme  must  be  prepared,  and  it  will  be  binding  ss  ho- 
twesn  the  company  and  Its  shareholders  and  dabsatut- 
holders,  but  the  object  is  to  provide  ye^wml^  hy 
using  the  soheme  as  a  meana  of  enabling  the  eompOT 
to  pay  their  creditors.  Of  oour8e,theoonfteoBoidflaolso 
what  is  reasonabla  and  what  io  for  the  bensAt  sal 
interest,  not  only  of  the  outside  creditors,  bat  thss^ 
for  instance,  who  are  interested  io  the  oompsny  ao 
debenture-holders  and  as  shareholders — that  Is  to  s^fi 
in  the  company  and  the  works  of  the  oonpaay.  Boi 
there  are  now  a  very  laige  number  of  oaditois  who 
have  an  actual  right  at  present  as  agafaiat  the  oqvpv 
for  payment,  and  there  are  laige  daina  of  dl6(lyP0O« 
£180,000,  I  think,  in  arraar  bslon  the  begfnnilf  ^ 
the  year  for  Intiieat;  there  aio  laige  clalma  humif^ 
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due.  I  itdak  at  pniMife— I  do  aol  refer  to  the  deteile 
— tbeie  is .  i6M0»000,  and.  there  will  be  about  as  much 
neie  before  we  get  to  the  middle  of  the  year.  Well. 
thcM  afeveiy  large  daiiiie  ipdeed  agalnat  the  oompaaj 
\ff  penona  about  whoie  daimi  there  is  no  dispute 
vhaterer.  What  does  thja  soheme  do  as  regards  them  P 
Pkaetloalljy  for  a  period  of  ten  yeaxsi  it  suspends  the 
tetioDs  of  those  persons  who  are  in  the  undoubted 
position  of  creditors,  entitled  to  immediate  payment 
W«  knowy  too,  that  the  oompany,  in  oonaequence  of 
kgidstion  and  in  oonaequence  of  the  aotion  taken  to 
anlte  together  the  docks, .  which  were  previously  in 
qpposition  and  ruining  one  another,  is  going  on  better, 
sod,  as  fto  as  one  can  learn,  there  is  e? ery  prospect  of 
aonaiderable  inoroase  in  the  profits  whioh  this  oompany 
is  likely  to  make.  If  that  is  so.  Is  not  that  an  enox. 
moos  benefit  f  .  It  is  true  that,  in  order  to  enable  it  to  do 
that,  the  free  aseets  are  dealt  with,  but  dealt  with  in  a 
vaj  which,  as  far  as  I  can  see  (and  that  was  the  Tiew 
o(  Okitty,  J.},  is  a  reaeonaUe  way  of  proriding  for  the 
beitsr.  suooees  and  future  prosperity  of  this  com- 
paay.  Thai,  of  oourae,  ia  a  way  of  providing  the 
aeana  of  paying  its  creditora.  It  doea  not  giro  theae 
ontside  creditora  any  direot  chaige  on  the  property, 
bat  it  doee,  as  far  aa  one  can  see,  afford  a  reasonable 
prospect,  and  a  reasonable. mode  (there  may  be  othera, 
Imt  thia  ia  the  one  that,  has  been  seleoted)  of  proTiding 
lor  payment  of  the  oreditors.  There  ia  alao  thia  in  the 
nhome,  that  it  does  provide,  for  debenturo  atook  to  bo 
gifontotbe  oieditora,  and  then  there  ia  a  provision  to 
eoaUo  part  of  the  preaent  aurplua  aaaeta  to  be  applied 
in  payment  of  that  debenture  stock.  Upon,  that  it  was 
■id :  "  Thera  ia  no  piofiaion  requiring  the  direotora  to 
gife  this  debenture  etock  to  all  oreditors  who  are  willing 
to  take  it,  and  there  ia  no  pioviaion  made  aa  to  direct- 
Jag  them  to  apply  in  any  particular  way  the  proceeda 
o(  thnt  portion  of  the  free  aaaeta  to  pay  the  paiticular 
oreditoid."  Well,  it  waa  propoaed  on  behalf  of  the 
oompiiuy  that  they  should  give  an  undertaking  to  oiler 
tbii debenture  etock  either. to  the  particular  creditors 
who  are  opposing  this  aoheme  or  to  sdl  the  creditora  who 
are  willing  to  take  it,  and  that  they  ahould  give  an 
Qiideitaking  aa  regards  applying  the  money  in  their 
haads  for  the  purpose  of  redeeming  that  atook.  But 
H  was  objected  to  that,  and,  I  think,  rightiy  objected, 
tbat.it  would  not  be  proper  for  us  to  require  that  under- 
tikbig  now  to  be  given,  beoauae  it  would  probably  be 
lookod  upon  aa,  and  it.  probably  would  be  making 
it)  a  condition  of  the  aoheme ;  and,  therefore,  I 
tbiok  that  we  eannot  either  aak  the  dock  company  to 
giro  that  undertaking  or  take  that  undertaking  when 
ofleied  by  them. 

Bat  I  must  expreea  my  opinion  that  the  court  trosta 
to  thoae  who  are  direotora  of  the  company  to  act  in  what 
^7  consider  the  proper  and  reaaoaiable  way  iu  dealing 
vith  the  powers  here  given  them  ;  and,  in  my  opinion, 
it  woQld  not  be  a  proper  ezeroiae  of  the  powera  given 
tbenn  if  they  need  thoee  powers  eaprioioualy  or  arbitrarily 
■in  favour  of  creditors  whom  they  favoured,  and  against 
veditois-  with  whom  they  had  aome  quarrel  or  whom 
tkej  disliked.  As  aeon  aa  thia  queation  is  settled  as  to 
vbat  the  tights  of  the  oompany  are,  the  feeling  of  any 
grudge,  or  any  feeling  of  that  kind,  should  be  at  an  end. 
People  may  fight  very  hard,  but.  when  the  matter  is 
ietUed,  they  should  see  that  the  time  for  that  is  past. 
Ia  m^  opinion  (and  1  have  no  hesitation  in  saying  it), 
the  directors,  or  thoae  who  govern  or  manage  this  oom- 
poy  with  reference  to  this  scheme^  ought  to  exercise 
the  powers  thus  given  to  them  in  a  way  whioh  will  pre- 
l^t  anyone  saying  that  they  have  acted  arbitrarily  or 
Dccaoae  they  had  any  particular  feeling  for  or  against 
P^rtlealar  creditors.  Therefore,  I  think,  so  as  not  to 
have  it  suggested  that  we  are  imposing,  any  new  term  or 
.niakiagan  alteration,  in  the  aoheme— whioh  we  cannot 
do-it  wm  be  better  not  to  receive  that  undertaking, 


though  oiZered ;  but  I  express  my  opinion  now,  so  that 
there  may  be  no  doubt  a^  to  the  way  in  which  I  think 
these  powers  ought  to  be  ezerdsed. 

Then  there  is  another  matter  to  whioh  I  must 
refer.  Two  receivers  and  managers  have  been  ap- 
pointed. One  of  them  was  a  receiver  and  manager 
appointed,  I  think,  at  the  instance  of  a  creditor, 
who  was  bound  by  the  soheme,  and  that  was  a  mere 
interim  order  for  inhrim  management.  Of  course 
if  this  soheme  is  oonflrmed,  and  the  creditor  who 
obtained  that  reoeivership  is  bound  by  the  scheme, 
there  will  be  an  end  of  it,  and  that,  I  think,  disposes  of 
that  point.  But,  as  regards  the  other  order— an  order 
made  under  an  earlier  section  of  this  Act  (the  4th  sec* 
tion) — ^in  my  opinion,  the  soheme  in  no  way  gets  rid  of 
that  receivership  order.  Of  course,  aa  regarda  any 
creditor  who  ia  bound  by  the  aoheme,  ao  f ar  aa  the 
achemo  interferea  with  any  righta  which  he  would  other* 
wiae  have  under  that  reoeiverahip  order,  he  cannot  insht 
upon  them.  But,  aa  regarda  an  outaide  creditor,  and  aa 
regarda  anyone  who  ia  not  bound  by  the  adhemci  or  aa 
againat  whom  there  ia  no  objection,  in  ooneequenoe  of 
the  aoheme,  to  hia  enforcing  auch  righta  aa  he  baa  under 
the  recei?erahlp  order  made  under  aeotion  4,  it  atill  re* 
maina.  And  here  thoae  who  were  judgment  creditora  at 
the  time  that  order  waa  made— I  will  not  aay  anything 
more  tiian  that— and  persons  who  have  rights  under  that 
order,  will  retain  them,  notwithstanding  the  scheme, 
and  that  I  think. Ohitty,  J.,  expressed  in  his  judgment. 
That  that  is  so  I  have  no  doubt;  and,  therefore,  no 
objectton  on  that  ground  can  be  taken  to  what  has  been 
done.  The  receivership  order  remains  in  force  for  thoee 
who  are  tfititled  to  the  benefit  of  it ;  but,  of  course,  so 
far  as  the  scheme  bhids  those  who  would  otherwise  be 
entitled  to  the  benefit  of  the  order,  they  cannot  insist 
upon  it 

As  regards  those  in  the  position  of  mere  outside 
creditors,  that  receivership  order  atill  remaina,  and 
there  will  be  a  right  in  favour  of  judgment  creditora 
who  are  entitled  to  the  benefit  of  that  order ;  but  when 
all  thoae  judgment  creditora  are  paid,  then,  under  the 
powera  given  by  aeotion  4  of  the  Act,  the  court  may,  if 
it  thinka  right,  diaoharge  the  receiver  and  put  an  end 
to  the  pioceedinga  under  that  reoeiverahip  order. 

In  my  opinion  the  judgment  o(  Obitty,  J.,  waa  right, 
and  the  appeal  f  aila. 

LnmLiT,  L.  J. — In  order  to  deal  with  thia  caae  it  ia 
neoeaaary  to  conaider  a  little  the  theory  of  achemea 
under  the  Bailway  Companies  Act  of  1867.  The  pro- 
visions of  that  Act  come  into  force  in  the  caae  of  railway 
oompaniea  who.  are  in  diifioulties.  The  first  condition  of 
the  application  of  the.  Act  ia,  that  they  ahali  not  be  able 
to  pay  their  oreditors.  It  is  no  part  of  the  soheme  to 
wind  up  the  company  in  the  ssnse  in  which  a  joint- 
stock  oompany  is  wound  up  under  the  winding-up  Acts. 
The  theory  rather  is  tbiat  the  oompany  is  to  be  kept 
going,  and  schemes  are  to  be  prepared  for  tbo  purpose 
of  enabling  the  company  to  pay  their  way  and  pay  ofC 
their  creditors  by  means  of  a  going  concern.  The  whole 
theory  of  the  scheme  is  clearly  based  upon  that  principle. 
Those  who  have  prepared  it  see  the  diifioulties,  and  very 
serious  difficulties  indeed  they  are.  They  cannot  go  on 
without  arranging  in  some  way  with  their  oreditors  and 
gaining  time.  If  they  were  wound  up  to-morrow, 
whether  there  would  be  twenty  shillings  in  the  pound 
for  their  creditors  I  do  not  know.  Docks  are  not  very 
saleabjle  things  unless  there  is  a  purchaser  in  the  market, 
and  one  need  not  speculate  on  that.  The  scheme  is 
based  upon  the  prinoiple  that  it  ia  for  the  benefit  of 
everybody—creditors,  aecured  and  unaecured,  and  ahare- 
holdera  and  everybody  else — that  the  oompany  ahall  be 
kept  going,  and  that  opportunitiea  ahall  be  made  of 
paying  oft  oreditora  by  degree?. 
.  Kow  the  first  thing,  having  got  that  general  view  into 
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one*a  ]iead«  ii  to  tee  what  is  the  nature  of  the  proTliIons 
of  the  Act.  We  are  dealing  with  a  icheme  which  has 
been  atiented  to  by  the  necessary  majorities  of  those 
oreditors  whose  assents  are  required  by  the  Act  of 
Parliament ;  bnt  the  scheme  is  objected  to  by  nnseonred 
cviditors— gentlemen  who  are  creditors  for  a  very  large 
amount*  'Unsecured  creditors  are  not  required  by  the 
Act  to  assent  to  the  scheme,  nor  can  any  minority,  how- 
ever small,  be  bound  by  a  majority,  however  large,  of 
the  same  class  of  creditors  as  themselves.  No  majority 
of  unsecured  creditors  can  bind  a  single  dissentient. 
More  than  that,  although  the  unsecured  oreditors  are 
not  required  to  assent,  they  are  entitled  to  be  heard  in 
opposition  to  the  scheme,  which  involves  that  their 
objections  to  it  must  be  fairly  and  properly  considered 
by  the  tribunal  before  whom  the  scheme  comes  for 
approval •  Therefore,  although  these  gentlemen  are  not 
required  to  assent,  their  dissent,  and  the  grounds  of 
their  dissent,  require  to  be  considered. 

Now,  it  has  been  said,  and  said  with  truth,,  that  dis- 
sentient unsecured  creditors  are  not  bound  by  the 
soheme  ;  they  are  not  bound  by  assents.  They  are  not 
bound  to  take  the  benefits,  if  any,  which  are  oiZered  ta 
them  by  tbe  scheme.  They  are  left  to  their  legal 
remedies  if  they  do  not  choose  to  come  in  under  it. 
But  although  it  is  perfectly  true  that  they  are  not 
bound  by  the  scheme  in  any  auofa  sense  as  that,  it 
would  be  a  great  mistake  to  suppose  that  the  eobeme 
is  a  matter  of  perfect  indiffeirenoe  to  them^  and  that  it 
in  ho  way,  directly  or  indirectly,  affects  their  rights. 
The  eiZect  of  the  scheme  is  declared  by  seeUon  18  of  the 
Act  to  be  this:  VA  scheme  when  confirmed  shall  be 
enrolled,  and  thenooforth  the  same  shall  be  blading  and 
effectual  to  all  intents,  and  the  profisions  thereof  shall, 
against  and  in  favour  of  the  company,  and  all  parties 
assenting  thereto  or  bound  thereby"— that  is,  not  the 
unsecured  creditors—- **have  the  like  effect  as  if  it  had 
been  enacted  by  Act  of  Parliament.'* 

Now,  what  I  wish  to  call  attention  to  is  this,  that  the 
scheme,  if  confirmed,  is  valid,  and  binds  the  company. 
That  which  binds  tiie  company  binds  the  unsecured 
creditors  of  the  company  in  this  sense,  that  any  disposi- 
tion by  the  company  of  this  property  which  binds  the 
company  will  affect  the  unsecured  creditors.  Any  trust 
validly  created  by  the  scheme  and  binding  the  company 
will  affect  unsecured  creditors.  Unsecured  creditors 
having  no  lien  or  charge  on  the  assets  of  the  company,  they 
have  no  greater  right  against  the  property  or  assets  of 
the  company  than  the  company  itself  has.  Whatever 
afleots  me  affects  my  unsecured  creditors.  So  far  as  my 
propel^  is  concerned,  if  I  giro  it  away,  so  much  the 
worse  for  them ;  they  cannot  follow  it ;  they  can  only 
come  against  me.  It  I  create  valid  trusts  which  are 
enforceable  against  me,  and  which  are  not  open  to  the 
charge  of  being  fraudulent  against  my  creditors,  my  un- 
secured creditors  are  bound,  and  they  cannot  attach 
that  tiust  property.  In  that  sense  these  schemes 
become  very  important  indeed  to  unsecured  creditors ; 
and,  although  it  is  true  in  one  sense  they  are  not 
bound,  yet  in  another  sense  it  is  quite  true  they  are  very 
seriously  affected  by  them. 

That  being  so,  it  becomes  necessary  and  important  to 
consider  the  objections  wbioh  tbe  unsecured  creditors 
may  have,  and  if  a  scheme  were  prepared — I  do  not  say 
for  the  purpose  of  cheating  the  unsecured  creditors, 
because  that  is  too  gross  to  require  comment — but  if  a 
soheme  were  prepared  wbich  would  have  the  effect  of 
leering  tbem  out  in  the  oold  and  preferring  other 
creditors  to  them,  the  court  would  be  very  slow  indeed 
to  confirm  such  a  soheme  as  that.  It  is  said  by  Hr. 
Byrne  that  that  is  really  tbe  effect  of  this  sobeme.  If 
it  were,  I  should  think  tbe  scheme  ought  not  to  be  con- 
firmed ;  but  let  us  look  at  it  a  little  further.  Let  it  be 
borne  in  mind  that,  unless  such  a  scheme  as  this  is  con- 
firmed, the  porition  of  unsecured  oreditors  will  be  an 


uncommonly  bad  onsH-^here  will  be  iiiuwdisbily  t 
competition  and  rush  for  priority,  whiah  will  be 
extremely  disastrous  im  everybody  except  tbose  vbosn 
fortunate  enough  to  get  it.  That  is  an  eril  wUsb  in, 
at  all  evemts,  are  quite  able  to  appreciate. 

The  position  of  this  company  is  such  that  by  neit 
July,  what  are  called  the  free  assets  of  the  eoapssy 
would  be,  if  not  whc^y  swept  away,  to  a  veiy  Uige  ex- 
tent swept  away  long  before  the  opposing  mMcmd 
creditors  would  be  in  a  posilloB  to  put  in  fons  ssy 
Judgment  which  they  might  get.  They  bate  not  got 
Judgment  yet.  It  is  not,  so  far  aa  I  can  ssa,  toftsk 
interest  to  prevent  any  soheme  being  carried  out  It 
would  not  be  to  their  advantage  to  leave  this  eonfssy 
to  struggle  with  its  crediton  at  the  rlsk-Hmd  llie  huii- 
nent  risk  so  ftir  as  they  are  ooooemed— «f  befaig  tall  est 
in  the  odd  by  reason  of  other  oteditora  getUng  priori^ 
in  a  rush  for  payment.  Although  the  eoben^  tiisielofSb 
does  affect  the  proper^  of  ihb  oompaayt  and  dess  Hm^o 
fore  affect  the  unsecured  ereditaffs,  >re  must  look  st  the 
other  side  and  see  what  fbe  scheme  does  for  thsssi  The 
great  feature  of  this  soheme  is  that  it  prevents  Ihs  ra* 
and  competition  and  struggle  for  priority  toiUshlhsfe 
alluded,  and  which  would  be  perfeetly  faUl  to  the  com- 
pany, and  fatal  to  eveiybody  who  was  not  flist  ia  the 
field,  nose  creditors,  who  are  In  a  position  to  UmbJL 
fa.'$  and  ezeoution  against  the  company,  snspsnd  Osb 
rights  for  a  good  long  time— for  ten  yean-Hnd  other 
persons  who  will  be  in  a  porition  next  July,if  nothfafie 
done,  to  execute  Judgments  against  tiie  oompany,  sse- 
pend  their  rights  f6r  the  same  period.  That  ii  st 
immense  set  off  against  any  withdrawal  of  assets  ffon 
persons  like  Messrs.  "Ettk  ft  BandalL 

Locking,  therefore,  at  tbe  thing  aa  m  whols^  as  I  this! 
we  ought  to  do,  and  not  looking  at  and  dedding  sgsfaMt 
the  soheme  rimply  because  some  nnssonred  creditor,  hsv* 
ever  large.  Is  affected  by  it,  but  Iciokittg  at  it  as  a  wbdi, 
we  must  ask  ourselves,  in  the  language  of  ssetloB  IT, 
whether  any  sufllcient  objection  to  the  soIiesM  hss  hsei 
established  ;  and  the  oonduslen  at  which  I  have  anifsi, 
after  attending  to  Mr.  Byrne's  and  Mr.  Modhm's  ntf 
able  arguments  on  behdf  of  thdr  cheats,  is  that  tUsli 
a  thoroughly  honest  soheme  and  intended  to  do  tin  hei^ 
and,  so  far  as  I  can  see,  ddng  the  best»  for  dl  eonoend 
in  tbe  very  unfortunate  droumstanoea  with  wUdi  the 
company  and  the  court  have  to  ded  and  to  grapple* 

With  reference  to  the  point  made,  that  under  dsve  T 
of  the  soheme  the  company  may  give  a  prefersaee  te 
some  of  the  unsecured  oreditors  snd  issue  defhird  d^ 
benture  stock  to  some  and  ref  ase  to  issue  it  to  othen,  I 
do  not  think  that  we  ought  JudidaUy  to  euppose  thst  tte 
company  will  be  guilty  of  that  which  would  be  sometUig 
very  like  unfair  deaUng.  One  sees  why  fiie  power  is 
framed  in  this  way ;  it  is  because  some  of  tbe  unsssard 
creditors  may  prefer  not  to  have  dderred  dsbentars 
stock'— they  may  prefer  to  go  without  it,  and  exerelM 
such  rights  ss  ^ey  may  be  entitled  to  ezerdse.  Bat  I 
am  not  prepared  to  suppose  that  if  an  nnseonred  ersdi* 
tor  comes  and  asks  for  dsferred  debenture  stock  la  po^ 
suance  of  the  sdieme  the  company  will  aay,  *'No;  «s 
had  a  quarrel  with  you;  we  shdl  not  give  It  to  yoa." 
It  is  not  likely ;  it  is  not  buriness-like ;  and  I  sm  net 
prepared  to  withhold  my  consent  to  the  adieme  loosme 
it  is  just  possible  that  the  power  conferred  by  thessheoH 
wUlbeabused.  I  shall  assume  it  will  be  acted  apon  hi 
the  spirit  in  which  it  is  asked  for,  and  with  which,  as  te 
as  I  can  Judge,  it  is  likely  to  be  carried  out. 

Upon  the  whole,  therefore,  it  appears  to  bm  thd  thii 
is  a  soheme  which  we  ought  to  oonfirai,  and  thd  ths 
apped  ought  to  be  dismissed. 

LoPM,  L.  J.— -I  have  only  to  say  that  I  bsHsva  lUi 
scheme  likely  to  be  bensfldd  to  all  coaooiMd,  sssffd 
and  unsecured]  orediters.  It  appeais  to  mo  to  1>  f 
reasonable  sdMnei  and  I  oaa  sea  no  i 
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tgtkut  it  wUdi  would  inMj  thia 
bin  NfMlog  to  raiilim  it. 

BoMian  for  the  apptDtiiti,  ifaolMI,  JMon,    <§ 
floUeilon  im  the  mpeodeBli,  Fmk/kldt  S  WiUituM. 
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Khill  9.  Towai.  {a.) 
SkiMm  Uw^Oamii^  tmuM^BIgH  to  vofa  In  Mort 

•MM    OM    dnVUHM      aBfitmFtmWH*"*£/09tU    Cr OMfll III6JR 

Jd,  1S88  (51  <ft  6i  KiW.  e.  41),  «.  S,  75— (Xninly 
mtdhn  Ati,  1888  (51  FiidL  e.  10),  i.  7,  •h^.moMoii  4 
-Jfimle^  ONiMnrflofM  iieC.  1888  (45  S  48  FM.  e. 
50),  M.  45,  51  {tmb-^Man  8),  59. 

Under  Oe  Xoeo^  Qomrwmmi  Ad,  1888,  on  «Mor  U 
M  mtiUed  to  «ol0  a<  an  elaeftoii  0/  eotin^  €ouncillof$ 
k  more  than  one  dedond  Hvieion  0/  an  odminiHraUve 
CNMly,  aUhtmgh  dulff  regietered  under  the  Oouniy 
Bedin  Aei^  1888,  in  more  than  one  dMeion  of  the  eame 

Jedqmmit  of  ike  Qaeea'a  BeDoh  DiTiaion  (ante,  p. 
383, 24  0.  B.  D.  188],  affirmtd. . 

Appeal  from  the  }tidgmeat  of  the  Qaeen'a  Bench 
BMrioD,  reported  aade^  p.  388,  84  Q.  B.  D.  188. 

At  the  eleetioii  of  county  oooncUlora  fot  the  edminia- 
tnUie  Oonnty  of  London  in  Janoaiy,  1888,  the  defend- 
Qt  aotad  ea  preaiding  oiBcer'  at  one  of  the  polUng- 
d^  of  London  electoral  dlfiaion  of  the 


im  theat^ 

mnilj.  The  plaintHE  waa  dnlj  regfatered  aa  an  eleotor 
teft  hi  the  Gtaenwich  eleetoial  difiaion  and  in  the 
Gllj  of  London  electoral  divialen  of  the  oonnty*  The 
^tiit  haffaig  voted  in  the  Greenwich  ditiaton,  de- 
aaaMahallot  paper  at  the  polUng-etation  where  the 
Mndantwaa  preriding  to  enaUe  him  to  vote  in  the 
(%  of  London  dJviakm.  The  defendant,  upon  heing 
bfoimad  hy  the  plaintifC  that  he  had  ahreadj  Toted  in 
tta  Gieenwich  diviaioD,  ref  oaed  to  anpply  him  with  a 
baUat  paper,  npon  the  ground  that  eaioh  elector  waa 
only  aatitled  to  vote  in  one  dlviaioo.  The  plaintifl 
mag  taonght  an  notion  in  the  CMty  of  London  Oonrt  to 
noom  damagee  for  anoh  refaial,  the  Judge  gave  Jndg- 
Wt  for  the  dflfandanf.  The  aae«ii'a  Beneh  Divlalon 
(I«t4  OoMdge,  aj.,  and  Hathew,  J.)  affirmed  thia 

Ihaplafaitlff  appealed. 

BmmS  QriffXhM  [Fifdap.  Q.O..  with  him),  for  the 
pUntifl, 

Bmn  OeOme,  Q.C.  (J.  V.  Austin  with  him),  for  the 
iileada&t. 

LoiB  Bam,  ILB.— Thhi  aetlon  ia  admittedly  bnmght 
^  try  the  fight  of  the  plalntifE  to  vote  at  an  election 
'«  eoutj  conneillon  in  more  than  one  diviaion  of  the 
"BM  aoqaty.  TTpon  one  aide  it  ia  aaid  that  an  doctor 
nay  lote  hi  eaoh  diviaion  in  whidi  he  hi  r^giatered ; 
^fbaoChttaidelt  ia  aaid  that,  thongh  regiaterad  in 
ythan  one  diviaion,  he  can  oiij  vote  in  one.  The 
JMoa  dapanda  npon  the  tme  oonotmotion  of  the 
loMlQofinment  Ae^  1888»  and  the  Acta  incorporated 
^^  Theflntaaottonthat  ithineoeaaarytolookatia 
"^"l^  S  of  the  Local  Government  Ad^  1888,  and  1^ 
,  ■^-•NtianlitkonBetedthattheoouidlof  aconnty 
^^  aaateiB  thaceof  ahaU  be  eonatltnted  and 
ttMtid  hi  Uka  manner  aa  the  oonndl  of  a  bciongh 
f"'*^  iota  warda.  We  mnat  therefoM  aee  what 
■  Oa   Mode    of    electioa   in    a    botongh    divided 


^)  lUpoitad  by  W.  ¥.  Jhflnr,  Siq.,  Baniiter-at-Law. 


into  warda.  Section  75  for  Uiia  pnrpoae  inoor- 
poratee  part  3  of  the  Municipal  Oorporattona  Act,  1889, 
ao  f  ar  aa  the  aame  ia  conaiatent  with  the  proviaiona  of  the 
Act.  Section  45  of  the  Municipal  Oorporationa  Act»  1888, 
wbieh  ia  contained  in  part  3,  preaoribee  the  mode  of 
arriving  at  the  eleoton  in  the  different  warda.  The 
ward  roll  giveo  the  name  of  every  elector  entitled  to 
vote  in  that  partionlar  ward*  The  waxd  roUa  taken 
together  oonatltute  the  burgeaa  roll.  If  I  undeiatand 
the  piooednre  rightly,  it  ia  thia :  the  burgeaa  roll  ia  laid 
before  the  reviaing  barriater,  and  if  the  name  of  the 
aame  voter  appeara  upon  more  than  one  of  ihe  ward 
^8,  the  name  ia  not  atruck  out  of  each  ward  roll  but 
one,  but  a  note  ia  placed  againat  the  name  in  thoee 
ward  rolla  in  reapeot  of  which  ihe  voter  haa  elected  not 
to  vote.  Then  aoction  51,  aub-aeotton  8,  enaota  that 
no  peiaon  ahall  vote  in  more  than  one  ward,  and  by 
aeotion  59  the  preaiding  oi&oer  ia  autiioriied  to  aak  f 
peraon  oiZering  to  vote  whether  he  haa  already  voted  hi 
that  or  any  othar  ward.  An  elector,  therefore^  can 
only  vote  In  one  ward  in  a  borough.  All  thooe  oeotiona 
of  the  Act  of  1888  are  contained  in  part  8,  and  are 
therefore  incorporated  in  and  made  part  of  the  Local 
Government  Act,  1888|  unleaa  it  can  be  ahown  that  they 
or  any  of  them  are  inconaiatent  with  the  proviaiona  of 
the  Act.  The  way  it  ia  aought  to  make  out  an  incon* 
aiatenoy  ia  thia.  Section  8,  lub-aection  4,  of  the  Local 
Government  Act,  1888,  providea  that  the  peraonli 
entitled  to  vote  at  the  election  of  oounty  oonnciUora 
ahall  be  the  peraona  regiatered  aa  oounty  eleotora  under 
the  Oounty  Eleotora  Act,  1888.  Section  7  of  the 
Oounty  Eleotora  Aot,  1888,  deala  with  the  regiater  of 
oounty  eleotora,  and  Bub«aectiott  4  provldoe  that  nothing 
in  that  aeotion  ahall  prevent  a  county  eleotor  from 
being  regiatered  in  more  than  one  diviaion  regiater*  It 
ia  aaid  that  theee  aeotiona  give  a  peraon  regiatered  in 
more  than  one  diviaion  the  right  to  vote  in  eaoh  of  thoee 
diviaiona,  and  are  therefore  inconaiatent  wltii  aeotion  51, 
aab-aection  8,  of  the  Munidpal  Oorporationa  Aot,  1888* 
I  can  aee  nothing  inconaiatent  in  allowing  an  eleotor 
to  be  regiatered  in  oeveral  diviaiona  and  in  preventittg 
him  from  voUng  in  more  than  one.  The  aame  thing, 
it  aeeme  to  me,  might  happen  in  the  caae  of  a  boroogn* 
An  elector,  therefore,  thongh  regiatered  in  more  than 
one  diviaion  of  the  aame  oounty,  oan  only  vote  at'the 
aame  election  in  one  of  thoee  diviaiona.  The  Judgment 
of  the  Divlaional  Oourt  waa  right,  and  muat  be 
affirmed. 

FaT,  L.  J.— I  am  of  the  aame  opinion.  The  governing 
rule  aa  to  the  election  of  county  ooundllora  ia  to'be 
found  f  n  aeotion  8  of  the  Local  (jovemment  Act,  1888, 
and  the  material  worde  are  in  anb-icotion  1 :  **  The 
membeia  ahall  be  oonatitnted  and  elected  in  like  manner 
aa  the  council  of  a  borough  divided  into  warda.'*  The 
caae  of  a  borough  divided  into  warda  ia  aet  up  aa  the 
model  upon  which  the  election  of  county  oounoUlora  la 
to  be  moulded.  In  a  boiongh  divided  into  warda  the 
eleotora  can  only  vote  in  one  ward.  Therefore  it  would 
naturally  follow  that  in  a  county  the  eleotora  could  only 
vote  in  one  divinon.  The  aub-eeotion,  however,  goea 
on:  "Sut^ect  nevertheleaa  to  the  proviaiona  of  thia 
Act'*  By  aeotion  75  it  Ui  enacted  that,  for  the  porpoae 
of  the  proviaiona  of  the  Act  with  reepect  to  oounty 
oonndla,  part  8  of  the  Municipal  Oorporationa  Aot, 
1888,  ahall,  ao  far  aa  the  aame  Ui  conaiatent  with  the 
proviaiona  of  the  Aot,  mly  aa  if  they  were  therein  re- 
enaeted*  In  the  Munle^l  CtorporatioBa  Act,  1888,  I 
find  two  aeotiona  that  are  material*  Secthm  51,  aub* 
aeotion  8,  piovidea  that  no  peraon  diall  vote  in  more 
than  one  ward.  Apptying  that  provfaioii  to  a  eomty 
conndl  it  mnat  read,  no  peraon  ahaU  vole  in  mora  than 
one  diviaion.  Then  aeotion  59  autborisae  the  praaidiag 
officer  to  aak  an  elaetor  whether  he  hae  already  voted  in 
that  Off  any  ottier  wuid*    The  obvioui  faitention  of  thut 
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proTieion  is  that,  it  the  elector  uuwen  in  the  ai&rma. 
tlTe,  he  fhall  not  be  allowed  to  vote  again.  So  far  the 
matter  ia  free  from  doabt.  The  onlj  remainiDg  inqairy 
ie  whether  there  is  any  provision  in  the  Local  Oovera- 
ment  Aot»  1888,  inoonslBtent  with  those  profisiona  of  the 
Monioipal  Corporations  Act,  1882.  Section  8»  sab- 
section  4|  of  the  Local  Government  Adt^  1888,  enacts 
that  the  persons  entitled  to  Tote  at  an  election  of  ooantj 
oonnoiUors  are  to  be  the  persons  registered  as  county 
electors  under  the  County  Electors  Act,  1888.  By 
section  7»  sub-section  4,  of  this  latter  Act  it  is  pro- 
Tided  that  nothing  in  that  Act  shall  prevent  a  county 
elector  from  being  registered  in  more  than  one  division 
register.  The  fact  of  being  registered  does  not  .neces- 
sarily give  the  right  to  vote.  I  can  see  nothing  incon- 
sistent in  saying  a  man  may  be  registered  in  two  or 
more  divisions,  and  yet  may  only  vote  in  one.  Section 
51,  sub-section.  2,  of  the  Municipal  Corporations  Act, 
1888,  does  not  seem  to  me  to  be  inconsistent  with  the 
provisions  of  the  Local  Government  Act,  1888.  The 
appeal,  therefore,  fails. 

IioPBS,  LJ.— I  am  of  the  same  opinion.  Section  %  of  the 
Local  Government  Act,  1888,  preeoribea  those  who  are  to 
be  electors  of  county  councillors,  and  section  IS  of  that 
Act  incorporates  part  3  of  the  Municipal  Corporations 
Act,  1888.  Among  the  sections  so  incorporated  are 
sections  61  and  59.  Section  51  is  the  important  section, 
jM  it  prohibits  an  elector  voting  in  more  than  one 
ward.  Those  sections  seem  to  me  to  conclude  the  case. 
It  is  urgedi  however,  that  they  are  inconsistent  with 
the  provisions  of  the  Local  Government  Ae^  1888,  and 
section  7,  sub-section  i,  of  the  County  ISleotors  Act, 
1888.  I  can  see  no  inconsistency  in  saying  that  a  voter 
may  be  registered  in  more  than  one  division  register  of 
a  county,  and  at  the  same  time  may  not  vote  in  more 
than  one  diviiion  at  the  same  election.  The  scheme  of 
/the  Local  Government  Act,  1888,  seems  to  have  been 
to  assimilate  the  mode  of  election  in  the  divisions  of  a 
county  with  the  mode  of  election  in  the  wards  of  a 
borough. 

Appwl  d(im$U9d* 

Solidtbr  for  the  plaintiff,  H.  JET.  Crawford. 

Soliciton  for  the  defendants,  LawUa  A  Oo, 


ftom  Pkob.  Div,  and  Adm.  Div.  Deo.  9, 10. 

"THEBAXitm."  («.) 
Pradieib-^Appwtr^ChtU. 

tiUa  general  ruU  in  all  eaue  ihai,  in  the  dbeenoe  of 
ipecial  eirouYtisftfncei,  the  et^eoeuifitl  party  ohtaine  the 
eoete  of  an  appeal  and  the  uneueoee^ful  party  has  to  pay 
them. 

Where,  in  an  adUon  for  ooUiBion,  the  Court  of  Appeal 
(revereing  the  Admirtdty  Diviiion)  held  that  it  woe  the 
reeult  of  ineviialle  accident^ 

mid,  that  thU  feU  wUhin  the  general  ruU,  hut  thai, 
having  regard  to  tJhe  particular  manner  in  which  the 
oaee  had  been  conducted^  there  were  euch  epecial  eireum" 
etanoee  ae  to  eniUle  the  court  to  order  thai  each  party 
ehould  pay  their  own  eoete  in  the  court  heiow. 

Appeal  from  the  decision  of  Bott,  J.,  holding  The 
Baiavier  to  blame  for  a  collision  with  the  steamer  New 
Felton. 

The  Court  of  Appeal  held  the  coUition  to  be  the  re- 
sult of  inevitable  accident,  and  allowed  the  appeal. 
.   The  appella&ts  claimed  the  costi  both  of  the  appeal 
and  in  the  court  below. 

(dt)  Bepoited  by  A*  P.  Fdobval  Sbsp,  Xsq.,  Barriiter* 
at-Uw. 


Sir  WalUr  PhiUimore  and  J.  P.  AepiwaO,  Uu  the 
appellants,  dted  The  SwoMoe,  87  W.  B.  748, 4  P.  D. 
115,  and  The  Naplee,  35  W.  B.  59, 11  P.  D.  lU. 

Aiffiet,  0.(7.,  and  L.  E.  Pyhe,  f<»  the  rsspoadsati, 
referred  to  The  Buckhuret,  30  W.  B.  838,  6  P.  D.  Uf. 

Lord  EsRBB,  M.B.— It  is  the  genorsl  rale  ia  emf 
case  that,  unless  there  are  intervvBing  ^eeial  otieoa- 
stancee,  the  party  who  is  sneoessf  nl  is  eatltlsi  to  ooiti, 
while  the  party  who  fails  has  to  pay  them :  The  Jfcaft- 
eeaion,  37  W.  B.  583,  14  P.  D.  6L  In  this  csm, 
however,  I  think  there  are  such  spedsl  eiroasutsBoii. 
l^e  defence  of  inevitable  accident  was  not  at  fiist  set  ip 
by  The  Batavier,  but  her  crew  told  a  false  story  nd 
set  up  a  false  defence.  This  naturally  afteoted  tiie  oobp 
duct  of  the  plaintifb,  and  under  these  dicusutssccs  I 
think  that  each,  party  must  pay  their  own  oosti  ia  the 
court  below,  but  the  appellsnts  will  have  the  oosts  is 
the  Court  of  AppeaL 

LnfDiOT  and  Lopbs,  L.JJ..  concurred, 

Solidtofs  for  the  appdlants,  BoHereU  A  Bodkt. 

Solidtofs  for  the  r espcndents,  GeOaUy  A  fTaifos. 


Stil  <Soutt  Of  iufitiu. 
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Chan.  Div. 
Chitty,  J.  ^ 

In  re  J.  G.  Ho&bib. 

UOSBIB  V.  FOWLSE.   («.) 

Pradieo^FiUng   noUee  of  motion  for  attodbsMii- 
Service  where  no  appearanee^BuUe  of  ihe  Svprwi 
'    Court,  1883,  ord.  44,  r.  2 ;  ord.  67,  r.  4. 

The  defendemi,  a  truetee,  had  noi  entered  an  eppm- 
anoe,  and  the  writ  and  eiatement  of  daim  had  hem  fid. 
An  order  that  the  defendant  ehould  pay  mousy  {niocosri 
within  eeven  daye,  had  been  eerved  pereonaUif  vpn 
the  defendant,  and  woe  not  obeyed*  Notice  of  maUtn 
for  leave  to  ieeue  a  wrU  of  attachment  had  beenJUei. 

Held,  that  the  Jtting  of  the  nodee  woe  eujfident  eenfkL 

>  Motion  for  leave  to  issue  writ  of  attaehlneat. 

The  defendant  was  executor  .and  troatee  of  the  viU 
of  J.  G.  Morris ;  he  was  alleged  to  have  miasppropcisftd 
a  sum  of  £831  5s, 

The  defendant  had  not  entered  a&  f^pearaassi  ssd 
the  writ  and  statement  of  daim  had  been  iUed  sate 
the  providons  of  ord.  67,  r.  4. 

Gn  the  1st  of  March,  1890,  on  motion  for  Jidgmd 
in  default  of  defence,  the  defendant  waa  ordered  ts  ps| 
the  sum  of  £831  5s.  into  court  within  seven  d^ft  sflv 
issue  of  the  order. 

On  the  3rd,  of  April  the  defendant  was  penoasllj 
served  with  the  order  of  the  1st  of  Mardi,  with  vhkl 
order  he  fdled  to  comply,  and  on  the  15th  d  April 
notice  of  motion  for  leave  to  issue  a  writ  of  attsshaait 
was  filed  with,  the  proper  offlber,  under  ord.  67,  r.  4. 


E.  Brydgee,  for  the  motion.— Then  ia  _ 
in  approaching  the  defendant,  and  the  older  of  the  Isi 
of  March  was  served  upon  him  with  much  troaU&  H^ 
injustice  can  be  done.  It  is  not  Bcoessary  to  sAmi 
personal  service  of  notice  of  motion  for  aUaoiniMt: 
Browning  v.  Habin,  5  Ch.  D.  511,  85  W.  B.  Dig.  K^ 
All  the  documents  have  been  duly  filed  under  cid.  <1t 
r.  4.  [CsitTT,  J.— I  want  no  authotity  on  the  pdatd 
personal  service  bdng  unnecessary.    In  re  a  SeU^ft 

(a.)  Bfpatte<l  by  W.  H.  Qvaukl,  Hi 


YoixxxvTiL   [M^Him]  TfltB  Weekly  rejpobtek. 
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High  Coust. 


S8  W.  B.  629,  14  Oh.  D.  152,  expUlna  Browning  ▼. 
Sabku  The  lliffcer  of  the  Bblli  Memi  lo  hafv  BMUife 
bj  notioe,  nothw  in  the  oidinarj  w»7.] 

(huRT,  J.— Notioe  of  motion  for  a  writ  of  attaohment 
iiirdlflerfed  b7  lertioe  on  the  loUoitor  where  there  it 
a  loUdtor  in  the  action  upon  the  reoord,  and  it  ii  eetab- 
Mihed  that  it  ie  not  neoeaaary  to  lerre  it  personallj  upon 
tlM  pmon  to  be  attached.  Ord.  44^  r.  2,  profidea  that 
•  wiitof  attaohment  shall  be  applied  for  on  notioe  to 
thepartj  againet  whom  the  attaohment  it  to  be  iaened. 
In  the  preient  oaae  the  defendant  haa  not  appeared,  ao 
Old.  67,  r.  4,  applies,  which  tajs  that  where  no  appear- 
aooe  has  been  entered,  all  writf ,  notteee,  orden,  and 
olhor  docnments  in  respect  of  whkh  personal  serrioe  is 
not  neosssary  maj  be  serred  bj  filing  them  with  the 
proper  officer.  The  notioe  of  motion  has  been  filed.  I 
hsTs  oansed  a  search  to  be  made  in  the  office,  bnt  no 
preosdeot  to  the  contrary  has  been  found,  so  I  hold 
that  is  good  serfice,  and  make  the  order,  with  ooets. 

BoUdtoif,  Psoeoeft  S  Chddard,  for  Brffdffe$  A  Ma- 
knhf  Oheltenham. 


ChaB.DiT.  I 

8ttfltog,J.f  Feb.  5,  12. 

In  fw  Sua. 
Wjujamb  r.  Datim.  (a.) 

Wm-^ontkruMm-^Gi/itoneoBiofkin  o/pirumdead 
at  doU  p/  w(a^PeHcd/or  oioertaMng  dan. 

A  kdakim  heqmathed  a  awn  of  money  **  to  §ueh 
pmon  or  permm$  a$  would  have  hooome  miUM  to  my 
Mid  AwtoMfe  permmal  oiHaU  und&r  or  hy  virtue  of  (As 
BteMe  of  DUiribuiione  had  ho  died  MkMU  and 
hMmiI  Imoing  amy  widow  hkneurvioing,** 

Atihedaieo/  her  death  eome o/ the poreone  entOUd to 
Mr  hkbanePe  eoMo  under  the  eMuU  were  different  frwn 
ttoNcaftfU  toUaihUown  deaVi. 

Bdd.  (hoi  the  dame  muet  he  read  aei/the  worde  **  at 
mjfhmband^e  death*'  were  ineorted,  eo  thai  the  eUnm 
yoM  read  **  To  eueh  per  eon  or  pereone  ae  wotdd^  at  my 
^  hmbandTe  death,  have  heeome  entiOed,*'  <fte.,  and  that 
Ma  piraofM  to  take  under  the  gift  were,  Uwrefore,  to  he 
MrMiad  at  the  death  of  the  hueband. 

Hdd,  aieo  i/oBewing  In  re  Ham's  T^ost,  2  Sim.  N.  B. 
1061,  thai  there  iMia  a  Japee  aetothe  ehare  of  one  of  the 
Momfa  iievl  o/  Mn,  who  died  in  the  UfeUme  of  the 
Uttatrtth 

Adjonmed  anmmona. 

TUa  waa  an  originating  snmmons  by  one  of  the 
nridnary  legatees  under  the  will  of  the  testatrix,  Mary 
Bm^  for  the  determination  of  a  question  arising  out  of 
a  baqaaat  contained  in  the  will. 

The  taatatriz,  who  died  on  the  18th  of  October,  1888, 
b|  bet  vill,  dated  the  20th  of  December,  1881,  recited 
ti»t  iba  waa  entitled  under  the  will  of  her  late  huabimd, 
1^  Be?.  Jodah  Bees,  to  a  Ufa  interest  in  her  said 
bnabsnd's  peiaonal  estate,  and  waa  also  abaolntely 
mtitlad,  la  his  widow,  under  the  Statute  of  Distiibutione 
to  one-half  of  the  eorpue  of  his  said  rsslduary  personal 
•Ms;  that  her  said  husband  died  on  the  18lh  of  July, 
1811;  that  hie  personal  estate  at  the  time  of  his  death, 
■te  pajment  of  debts,  amounted  to  £12,000 ;  and  that 
ihevai  anxious  that  the  property  of  her  late  husband 
MMtUd  return  to  his  own  family.  She  then  gate  and 
D^oeathed  £4,800  (which  she  stated  was  equifalent  to 
we  iBoiety  of  her  husband's  estate  to  which  she  was 
•Mutely  entitled  after  4eduoting  therefrom  the 
y^Mtof  an  advance  which  she  had  made  to  him  in 

(«*)  Ba^^crted  by  W.  Ivxmxt  Oook,  Esq.,  Banister-at- 


his  lifetime)  and  certain  plate  ''  to  such  person  or 
persons  as  would  hare  become  entitled  to  my  said 
husband'a  personal  estate  under  or  by  vLrtue  of  the 
Statute  of  Distributions  had  he  died  inteetate  and 
without  leaTing  any  widow  him  ^urriring."  Then, 
after  oertain  other  dispositions,  she  gave  her  residuary 
teal  and  personal  estate  unto  and  to  the  use  of  the 
plaintiff  Elizabeth  Williams  and  the  defendant  Thomas 
Bhys  Saunders  absolutely  in  equal  shares,  and  she 
appointed  the  defendant  H.  Daviea  and  another 
peraon  who  did  not  act,  to  be  executors  of  her  will. 

By  a  codioa  dated  the  17th  of  September,  1885,  the 
testatrix  gave  a  pecuniary  legacy,  and  in  all  other 
respects  she  ratified  and  confirmed  her  said  wilL 

She  afterwards  made  another  codicii  which  is  not 
material  to  be  stated. 

The  statutory  next  of  kin  of  the  Ee?.  Josiah  Bees  at 
the  time  of  bis  death  were,  exolusiTe  of  his  widow,  his 
sister,  Mrs.  ttaiy  Saunders^  and  his  nieoe,  the  defendant 


Mrs.  Saunders  died  on  the  16th  of  June,  1882,  in  the 
UfeUme  of  the  tesUtrix,  though  after  the  date  of  her 
will,  a  widow  and  intestate,  leafing  the  defendants 
Thomaa  Bhys  Saunders  and  EUia  Saunders,  her  only 
children,  her  sur?i?ing,  and  they,  together  with 
Bosanaah  Bees,  were  the  sole  statutory  next  of  kin  of 
him  (Josiah  Bees)  at  the  time  of  the  death  of  the 
testatitix. 

The  question  was,  whether  the  persons  to  take  the 
legacy  given  by  the  testatrix'a  will,  were  the  persons 
who  were  the  next  of  kin  of  .Josiah  Bees  at^  his  death, 
or  thoee  who  were  his. next  of  kin  at  the  time  of  the 
death  of  the  testatrix  f  The  sumoums  asked  for  a 
declaration  thi^t,  upon  the  true  constmotion  of  the  will, 
and  in  the  cfents  which  had  happened  (/.e.,  the  death 
of  Mrs.  Saunders  in  the  lifetime  of  the  testatrix),  there 
was  a  lapse  as  nagaids  one  equal  moiety  of  the  £4,800 
and  plate,  and  that  by  reason  of  such  lapse  such  one 
equal  moiety  fell  into  and  became  disposable  as  part  of 
the  reddimry  estate  of  the  tsetatiix. 

Oraham  Haiting$,  Q.O.,  and  Psdi;,  for  the  plaintiff. 
— ^The  daas  to  take  must  be  ascertained  at  the  death 
of  Josiah  Beee:  Buttooh  ▼.  Downee,  9  H.  L.  Oas.  1, 
9  W.  B.  P.  0.  Dig.  18 ;  Mortlmore  ▼.  Moriimore,  27 
W.  B.  601,  4  App.  Oas.  448.  The  share  of  Mrs. 
Saunders,  who  died  in  the  lifetime  of  the  testatrix, 
lapses :  In  re  Ham*e  Truett,  3  Sim.  N.  S.  106. 

B.  Eyre,  for  the  executors  and  the  defendant  T.  B. 
Saunders. 

Phipeon  Bedle,  Q.O.,  and  Waggett,'tot  Bosannah 
Boss. — ^The  case  would  come  within  In  re  Ham^e 
Truete  were  it  not  for  the  peculiar  referenoe  in  thb  will 
to  the  statute.  In  the  preeent  caee  there  is  a  dear 
intention  that  the  next  of  kin  are  the  persons  to  be 
benefited,  and  there  is  nothing  to  prevent  Miss  Beee 
from  taking  the  whole  fund. 

They  dted  Wharton  ▼.  Barker,]  6  W.  B.  594,  4 
K.  k  J.  488. 

BuekUy,  Q.C.,  and  T.  O.  Wright,  toe  EUaa  Saunders, 
submitted  that  the  next  of  kin  must  be  aaeertained  at 
the  dsath  of  the  testatrix,  and  referred  to  Vauu  ▼. 
Bendereon,  1  J.  Jb  W.  388  ;  Philpe  ▼.  J^ns,  4  De  O.  Jb 
Sm.  188;  Wharton  ▼•  Barker;  In  re  PhUpe'  WiU, 
L.  B.  7  Eq.  151,  17  W.  B.  Oh.  Dig.  186. 

HaeHnge,  Q.C.,  in  reply,  dted  In  re  BanMng^e  BettU- 
ment  TrueU,  L.  B.  6  Bq.  601,  17  W.  B.  Oh.  Dig.  155. 
[Smuwo,  J.,  referred  to  Doody  ▼•  Higgine,  4  W.  B. 
737,  2  K.  *  J.  729.] 

Our.  adv.  vutt. 

¥eb.  12.— •Smuxo,  J.|  stated  the  facts,  and  con- 
tinued :— At  the  death  of  the  widow  some  of  the  persons 
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entitled  to  the  huebmnd'e  estate  ander  ttra  Statute  of ; 
Dlatribntioiifl  were  difleietit  from  thoee  entitled  under! 
tlie  eame  statute  at  his  own  death,  and  the  question  is, 
whether  the  persons  to  take  und^r  the  gift  are  to  be 
ascertained  at  the  death  of  the  husband,  or  at  the  death 
of  the  Widow  P  Hie  rule  applicable  to  this  case  is  stated  i 
thus  by  Lord  Hatherley,  when  Y.O.,  in  Wharton  ▼. 
Barker:  '*  According  to  Phdps  ▼.  Evan$,  a  bequest  to 
the  next  of  kin  of  a  person  who  is  dead  at  the  date  of  the 
Will  must^  under  ordinary  ciroumstanoesi  receive  an  in- 
terpretation analogous  to  that  adopted  in  the  case  of  a 
bequest  to  the  testator^s  oWn  next  of  kin  as  regards  the 
period  of  ascertaining  who  are  the  persons  intended, 
and  if  there  Is  nothing  in  the  context  to  make  the  words 
applicable  to  a  class  to  be  ascertained  at  any  other  time 
than  at  the  testator's  death,  those  who,  at  the  testator^s 
death,  are  the  next  of  kin  of  the  deceased  person  named 
in  the  will  would  naturally  be  the  persons  to  take." 
This  view  of  the  law  appears  to  be  in  accordance  with 
the  decision  of  Sir  William  Grant  in  Fati9iv.  HenderBon, 
and  of  Lord  Bomilly  in  In  re  Philp^  WUl. 

I  have,  then,  to  consider  whether  -there  is  anything  in 
the  present  case  to  take  It  out  of  the  general  rule,  atid  it 
appears  to  me  that  the  words  "  without  leaving  any 
widow  him  surviving  **  are  sufBcient  to  do  so.  One  test 
appears  to  me  to  be  conclusive.  If  the  testatrix  really 
cbntemplated  that  the  class  should  be  ascertained  at  hex 
own  deathi  it  ought  to  be  possible  to  insert  in  the  gift 
words  expressly  defining  this  period  without  making  the 
language  of  the  testatrix  inaccurate  as  regards  the 
grammar,  or  repugnant  or  inconsi^teht  as  regafds  the 
meaning,  and  I  invited  counsel  to  do  so.  Hie  first  sug- 
gestion was  to  insert  the  words  **  at  my  deiith,'*  so  that 
the  clause  would  run  **  to  such  persons  as  would|  at  my 
death,  have  become  entitled  to  my  said  husband's 
personal  estate  under,  or  by  virtue  of,  the  Statute  of 
Distributions,  had  he  died  intestate  and  without  leaving 
any  widow.  Now  this  is  not  grammatically  aocuxate; 
strictly  it  ought  to  run,  "  to  such  persons  as  would,  at 
my  death,  become  entitled,"  fto.  A  more  serious  ob- 
jection, however,  is  this,  that  the  words  *' without 
leaving  any  widow  him  surviflng  "  become  unmeaning ; 
the  testatrix  was  her  husband's  widow,  and  at  her  death 
there  would  be  no  widow  entitled  to  share  under  the 
statute  upon  an  intestacy.  It  was  then  suggested  that 
the  clause  ought  to  be  read  thus :  *'  to  such  persons  as 
would  have  become  entitled  to  my  said  husband's  per- 
sonal estate  under,  or  by  virtue  of,  the  Stiitute  of 
BistribaticinB,  had  he  died  immediately  before  me,  in- 
testate, and  without  leaving  any  widow.'*  This  hardly 
mends  the  matter,  for,  in  the  first  place,  it  appears  to 
me  to  add  something  to  the  language  of  the  testatrix, 
and,  in  the  next  place,  to  make  it  really  Inconsistent. 
The  testatrix  was  her  husband's  wife  at  the  time  of  his 
death,  and  what  she  is  really  thus  made  to  say  Is,  "  had 
he  died  immediately  before  me,  Intestate,  and  without 
leaving  me,  his  widow,  him  surviving."  If  the  words 
'' immediately  after  me"  irere  inserted  after  ^'died," 
then,  no  doubt,  the  language  would  be  consistent,  but 
the  words  "without  leaving  any  widow"  would  be 
snpeiflaoBS,  for  It  can  hardly  be  supposed  that  the 
testatrix  omtemplated  the  possibility  of  her  husband 
marrying  in  the  brief  interval  between  her  own  death 
and  his. 

On  the  other  hand,  it  the  ifords  **  at  my  husband's 
death  "  are  inserted  (so  that  the  dause  is  read,  '*  to  such 
person  or  persons  as  would,  at  my  late  husband's  death, 
have  become  entitled  to  my  said  husband's  personal 
estate  under  or  by  virtue  of  the  Statute  of  Distributions 
had  he  died  intestate  and  without  having  any  widow  "), 
the  language  of  the  will  becomes  both  grammatical  and 
self-consistent^  and  every  word  has  Its  natural  force  and 


I  am  of  opinion,  therefoce,  that  the  personr  to  take 
are  to  be  ascertained  at  the  husband's  deatbt 


Now  It  is  laid  down  In  BuUoek  v.  Lowna  thit  vfam 
there*  Is  a  gift  to  persons  entitled  under  tiieStatiilseC 
Distributions  the  statute  regulates  the  hitsrest  tdnon 
well  as  the  parties  to  take,  and,  further,  that  that  ndo 
applies  even  where  the  persons  to  take  are  not  dlfhe 
next  of  Un  according  to  the  statute,  but  all  entitled  « 
being  members  of  that  class  and  entitled  to  propo^ 
which  the  next  of  kin  would  have  taken  under  the 
statute. 

That  case  related  to  a  gift  to  persons  entitlsd  taadv 
the  Statute  of  Distributions  to  the  personal  eitats  o(  tla 
teitator,  and  no  case  has  been  cited  In  which  it  hai  bete 
applied  to  a  gift  to  the  statutory  next  of  Un  of  a  ptnoa 
dead  at  the  data  of  the  will,  but  I  can  see  no  valid 
ground  for  drawing  any  dlBtinetion.  In  mj  opInioB, 
therefore,  the  gift  must  be  read,  **  to  auch  penont « 
wotdd  at  my  husband's  death  have  been  entitled  to  fab 
personal  estate  under  the  Statute  of  Distrlbutiooi  had 
he  died  intestate  and  without  leaving  any  widov  htn 
survlTing,  in  the  shares  and  proportions  in  whidi  they 
would  have  taken  under  that  statute."  I  think,  then- 
fore,  that  (as  was  held  In  In  re  Sam*i  Tr^tkf  and  for 
the  like  reasons)  there  is  an  intestaoy  as  regiidi  ^ 
share  of  that  one  of  the  hueband's  next  of  kin  who  died 
in  the  lifetime  of  the  testatrix. 

It  was,  indeed,  suggested  that  the  first  oodioQ  revived 
the  will  or  operated  as  a  fresh  gift  In  favour  of  the  aeit 
of  kin  then  living.  Even  if  the  language  of  thevOl 
admitted  of  such  a  cdnstauotion  (whioh  I  do  not  think  it 
doee),  there  is  no  evidence  that  the  testatrix  knew  who 
her  husband's  next  of  Un  were,  or  that  any  of  then  hat 
died. 

I  make  a  declaration  as  asked  by  the  summons.  The 
coeta  of  all  parties  to  come  out  of  the  zealdnarj  eM^ 
and,  if  the  residuary  legatees  consent^  as  between  lolidlar 
and  client. 

Solicitors,  G.  L.  P.  Eyre  4  Ob.,  for  Mcrfcm  4 
Riehard9<mt  Oudiif ;  Olarh$,  BaMm,  S  (7a. 


In  re  Thousov  avb  Hour^a  Ooszbick.  («•) 

Vendor  and  purehaeer^M&rtgage  to  htUdin^  eoeUtf 
Power  of  iaU^**Dus'*^  Three  i^tonlAa'  «*»- 
fFaiver-^TUle  eontraded  for^apedfie  ferfirmma 
^Conveyancing  Act,  1881  (44  dh  45  VieL  e.  41), til, 
SM^-secMofi  1 ;  s.  20,  $ub-$eoUon$  1, 3— OmCi  efportki 
concurring* 

By  a  building  eoeiely'e  morifage  U  wae  proeUdM, 
if  de/auU  should  he  made  in  m  performanee  of  angrf 
the  oovenanfs.  then  the  Mai  sum  /or  which  the  moiigm 
ihonldthen  he  redeemabie  ehoidd  heoeneidered  a»  adidbf 
due  and  payahUf  and  the  power  of  eaie  gioentewmi' 
gageee  hy  the  Oonveyandng  Aet^  1881,  ehouid  ^piyed 
he  tauToiea}^  hy  the  trusteee  of  the  eoeielif.  Tkeemfr 
gagor  negUded  to  pay  one  ef  lAe  inMLemii^^^ 
(msless  conlraeM  %o  eeU  theproperty. 

EM,  thoA  the  doMory  power  ef  eaie,  «Mr  ar 
plieahU  to  a  huHding  eoeiety  mortgage  or  asl,  «M 
ineerporated  in  the  mortgage  li  the  aot  of  the  paaUni 
that  the  money  had  heeome  due;  and  the*  thepemettm 
enerdedbie* 

Theoonirad/or  eaie  wat  daiedwitkin  leu  than  tirm 
monihe  ofd^auUt  andno  noUoe  of  the  preprnd  eaU  hed 
been  given  to  the  mortgagor  nor  to  a  eeeend  modgepe 
under  eeetion  20,  eub'^eeeUon  1.  The  purehaeer  ete^ 
tained  the  want  e/ndieot  and  required  the  eeneuneen^ 
the  mortgagor,  which  wae  agreed  to^  emd  the  meend 

(o.)  Beported  by  H.  a  Boorai,  Siq.,  Baaiilsff-it*I«w. 
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High  Ootot. 

moftgagH  wm  rm^dy  to.  do  the  iame*  The  oonditumi  of 
iok  Med  thai  the  properiy  wu  Mng  eold  by  mortgageee 
under  a  potMr  of  eale^  and  thai  the  aeeignmeni  w<u  to  he 
tttkin  without  the  eoneurrenee  c/  othor  patiiee, 

Hddt  thai,  if  the  mortgagor  and  eeeond  mortgagee  had 
net  wttind  the  notice,  they  had  waived  the  fight  to  obfed 
to  (he  wani  of  it ;  that  want  of  notice  did  not  prevent 
ik€  vendorefrom  exereieing  their  power  of  eale  ;  thai  the 
piirvilaMr  would  get  the  titie  he  had  eontraeted  to  take  ; 
and  that  the  vendore  mmt  hear  the  coete  oceaeioned  hy  the 
amoifrenee  of  the  mortgagor  and  eeoond  mortgagee* 

Motion. 

Tbit  WM  a  motioii  by  a  parohaiaf  to  dladiarge  an 
oider  made  by  the  ehief  datk  on  a  vendor  and  pni- 
ehaaer  snmmon*,  and  to  have  It  declared  that  a  good 
tide  bad  not  been  ihown^  on  the  ground  that  the 
fendon  bad  no  power  of  lale,  inatmnoh  aa  the  power 
gifeii  by  the  Oonveyandng  Act  ooold  not  apply  to  a 
bsildtng  society's  mortgage,  and  that,  it  it  could,  they 
bid  not  gif  en  the  statutory  notice  to  the  mortgagor  ; 
tbat  the  mortgagor  bad  not  waived  the  notice,  that  hiu 
wocorreDce  would  alter  the  title,  and  that  the  pur- 
diaaer  ooald  not  be  compelled  to  take  a  title  other  than 
tbat  which  he  had  contracted  for. 

By  a  mortgage  datrd  the  S9th  of  March,  1889, 
ttd  made  between  J.  H,  Brown,  of  the  one  part,  and 
tbe  tfQstees  of  the  Second  Equitable  Permaiient  Benefit 
Bonding  Sooietj,  of  the  other  part.  Brown,  in  con- 
dderation  of  £5,000  advanced  to  him  as  the  ultimate 
valne  of  bis  100  shares  therein,  covenanted  to  pay  all 
nbicrlptions,  fines,  Ac,  payable  by  him  under  the  rales 
of  the  society  in  respect  of  his  shares,  and,  as  beneficial 
owner,  conveyed  to  the  trustees  certain  leasehold  pro* 
peity,  subject  to  a  proviso  for  redemption  on  perform- 
mcs  of  the  covenants.  The  mortgage  contained  a 
deelsrstion  that.  If  default  should  be  made  in  the 
psrforiaanee  of  uay^  of  the  covenants,  then  the  total 
inw  for  whidh  the  moitgage  should  then  be  fedeemaUe, 
Mcoidiag  to  tho  rales,  should  bo  eonsldend  aa  aotoally 
dao  end  payable,  and  the  power  of  sale  and  other 
powui,  lights^  and  lamedlea  given  to  or  conf  «md  upon 
"MUtgsgees  by  the  Oonveyandng  Aet^  1881,  or  any  other 
Mats  should  apply  to  the  mortgage  and  vest  in  and  be 
ondwUe  bj  the  trusteea  aooordingly. 

^y  a  deed  poll  of  the  same  date  the  mortgagor  gave 
te  other  penona  m  charge  on  the  mortgaged  premises  for 
■ooeyi  tberaitt  mentioned. 

Bole  41  of  tbe  seder's  rnlee  pvovided  that  every 
Maiber  of  the  eociety  should  pay  a  subscription  of 
1^  6d.  per  share  per  quarter,  and  so  in  proportion  for 
ohy  frsoUonal  part  of  a  share,  until  he  should  require  an 
•diance;  and  that,  upon  requiring  an  advance,  he 
f^^  pay  an  additional  subsoiiptiou  of  12s.  6d.  per 
■^■re  per  quarter,  and  a  further  som  of  5d«  per  quarter 
OB  eseh  12s.  6d.  to  meet  expenses  of  management.  The 
■bsres  were  of  the  value  of  £50  each. 

^  first  instalmeat  was  due  in  April,  and  this  was 
P>id  by  bdog  dednctcdfrom  the  amount  of  tbe  advance. 
Chi  (he  Uth  of  June  Brown  was  adjudicated  a  bankrupt, 
•■d  the  instalment  due  by  him  on  the  4(h  of  July  was 
lotpsld. 

Thetrostees  of  the  society,  on  the  18th  of  July,  with 
the  consent  ef  Brown's  trustee  and  tbe  second  mcrt* 
8>C^  put  up  the  mortgsged  property  for  sale  by 
ancSoB,  subject  to  conditions  of  sale.  Tbe  property 
was  not  sold,  and  the  trustees  entered,  without  informing 
the  tnoitgagor  or  the  second  mortgagees,  into  a  contract, 
dated  tbe  S5th  of  September,  to  sell  it  to  J.  Holt  for 
^50,  subject  to  such  of  tbe  conditions  as  were  applic- 
eblf,  iocluding  tbe  following :—  "  Tbe  vendors  being 
iiBOitgsgees  selling  under  a  power  of  sale,  tbe  sssign- 
Bcnts  shall  be  accepted  from  them  under  such  power, 
Without  (he  ooneuirenoe  of  any  other  person  or  persons, 
ud  no  covenants  for  title  shall  be  required  except  the 
'^»Morj  covenant  implied  bj  expressing  in  the  oon- 


veyance  of  the  property  to  the    purchaser  that  the 
vendors  convey  as  mortgagees." 

By  his  requisitions  the  purchaser,  on  learning  that  no 
notice  had  lieen  given,  required  the  oonourxence  of 
Brown's  trustee  in  tbe  conveyance,  and  this  was  agreed 
to,  and  a  draft  assignment  was  prepared  and  approved* 
The  purchaser  was  subsequently  taken  iU,  and  en- 
deavoured to  avoid  completion. 

Be  took  out  a  summons  to  have  it  declared  that  the 
vendors  had  not  made  a  good  title. 

The  veudora  ofCered  to  procure  the  concurrence  of  the 
second  mortgageea  at  the  purchaser's  expense,  but  this 
was  declined,  and  the  chief  clerk  decided  in  favour  of 
the  vendors,  without  costs. 

B.  Terrell,  for  tbe  purchaser.— -The  mortgagees  had 
no  power  of  sale  under  ssctiou  19  of  the  Oonveyandng 
Act  That  power  exisU  when  "  the  mortgage  mone^ 
has  become  due,"  and  the  mortgage  money  never  beoomea 
due  in  a  building  society's  mortgage,  or,  at  all  events, 
not  till  sll  the  instalments  are  in  arrear.  The  Act  does 
not  say  "the  money  or  any  part  of  it."  If  it  doea 
apply,  they  ought  to  have  given  notice  to  the  mortgagor 
under  section  20,  sub -section  1,  of  their  intention  to  sell, 
and  three  months  after  sertice  of  that  notice  tbe  power 
would  have  become  operative.  But  three  months  had 
not  elapsed  iMtween  default  and  the  contract  for  aale^ 
and  it  ia  admitted  that  no  notice  was  given.  So  there 
was  no  power  in  existence  under  the  Oonveyandng  Aet 
which  they  could  exerdie.  We  are  alteoted  by  the 
want  of  notice,  aa  we  were  informed  of  it  by  the  answaia 
to  requisitions.  Tttere  was  no  interest  due  «o  as  to 
bring  the  case  vrithin  section  80,  sub-asetion  2.  In  a 
building  society's  mortgage  the  mortgagor  does  not  pay 
interest,  but  he  pays  compensation  for  the  advantage  he 
obtdns  over  the  other  members  by  the  advance.  We 
contracted  for  a  title  through  the  mortgageea  only,  and 
they  cannot  force  us  to  taken  different  title:  In  re 
Bryant  and  Bamingham'e  Oonirad^  oiils,  p..  469 ; 
BuMe  V.  Lordonney,  35  W*  B.  360. 

Bowden,  for  the  vendonk-^Part  of  the  instalment 
repreaented  intereet,  to  the  power  of  sale  became 
exercisable  in  two  months.  The  power  existed  because 
money  was  due.  The  whole  iMoame  due  on  default.  We 
are  making  a  title  under  the  power  of  aale.  It  is  not  a 
new  title.  The  want  of  notice  is  of  no  oouaequenoe,  as 
the  other  parties  will  waive  it  and  concur  iu  the  convey- 
ance, and  we  agree  tbat  that  should  be  done  at  our  ex- 
pense: Hdwyn  V.  Oarfit,  36  W.  B.  613,  38  Oh.  D.  273. 

Terrell,  in  reply.— Tbat  is  not  waiver,  but  confirma- 
tion, and  makes  it  a  different  title.  The  wdver  ought 
to  have  been  beture  tbe  sale,  otherwise  tbe  power  waa 
not  exercisable.  Tbe  change  in  the  title  will  cause  de- 
lay and  expense,  and  it  cannot  be  forced  on  us :  Jn  re 
Banniiter,  Broad  v.  Munton,  27  W.  B.  826,  12  Oh. 
D.  131. 

KxKBWioH,  J.— Several  points  have  been  made  on  thia 
motion,  and  one  of  them  seems  to  be  of  some  little 
importance.  The  purchaser  insists  that  the  power  of 
sale  in  tbe  Oonveyandng  Act  does  not  apply  to  « 
building  society's  mortgage  in  the  ordinary  form,  and 
that  where  tbe  mortgage  is  in  tbat  form  and  there  is  no 
express  power  of  sale,  there  is  no  power  of  sale  by  the 
mortgagee.  Tbat  is  a  point  I  need  not  deal  with,  aa 
there  is  an  express  proviso  in  this  mortgsge  that  the 
power  of  sale  given  by  the  statute  shall  arise  in  certdu 
cases,  one  of  which  has  happened ;  therefore,  it  is 
incorporated  by  the  act  of  the  parties,  whether  it  waa 
applicable  by  force  of  tbe  statute  or  not ;  and  it  became 
exercisable  in  July  on  default  being  made  in  payment 
of  the  instalment  But  it  is  said  that,  admitting  that 
the  power  of  sale  is  applioable.  it  is  not  propeziy 
exercisable  until  after  three  months  from  the  date  when 
the  July  instalment  became  due,  and  that  as  that  period 
did  not  expire  until  after  the  date  of  the  contra^  the 
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High  Court. 


In  bb  Thompson  and  Holt*8  Contbaot. — ^Hubtaoh  v.  Babrt. 


HlOHOoUSf. 


power  of  tale  oonld  not  be  ezeroised  at  &II.  The  primd  | 
fade  anewer  to  that  is  that  the  restriction  on  the  use  of 
the  power  of  sale  is  for  the  benefit  of  the  mortgagor 
as  between  bim  and  the  mortgagee,  and  is  not  intended 
to  prejudioe  the  purchaser  if  a  good  title  is  made 
independently  of  the  contract  between  the  parties, 
whether  bj  statnte  or  by  private  arrangement 

But  the  purchaser  had  notice  in  this  case  that  no 
notice  had  been  given,  so  that  answer  is  not  verj 
material. 

Then  arises  the  point  to  which  I  have  referred  as  being 
of  some  importance.  The  mortgsgor  has  become  bank- 
rupt and  hU  trustee  in  bankrnptcj  has  alreadj  agreed  to 
be  a  party  to  the  conveyance.  In  addition  to  the  trufttee, 
another  party  was  required— seoond  mortgagees— and 
they  have  also  agreed  to  concur  and  confirm  the  sale.  Bat 
Mr.  Terrell  says  if  be  gets  the  ooncorrenoe  of  these  two 
parties  he  will,  it  is  true,  get  a  good  title,  but  not  the 
title  for  which  be  contracted,  and  that  he  is  entitled  to 
that  and  no  other.  What  he  has  contracted  for  is  a 
title  under  the  mortgagOt  and  a  conveyance  from  the 
mortgagees  only,  without  any  other  parties.  So  far  as 
that  is  concerned  the  difficulty  may  be  got  over  by  the 
second  mortgagees  and  the  trustee  confirming  the 
eale  by  an  independent  deed.  But  a  more  important 
mattev  is  whether  he  will  really  get  something  different 
from  what  he  has  contracted  to  take.  He  says  he  will 
really  get  a  conyeyance  by  the  mortgagees  and  the  owners 
of  the  equity  of  redemption,  and  that  that  is  not  a 
ocnveyaneo  by  mortgagees  with  those  covenants  which 
mortgagees  usually  give.  That  proceeds  ot  an 
iuoorreot  tooMon  of  the  function  of  a  power  of  sale  in  a 
mortgage  deed.  These  mortgagees  will  -exercise  the 
power  of  sale  and  convey  as  mortgagees  and  enter  into 
the  eovenants  usual  for  mortgagees.  It  will  not  make 
any  substantial  difference  to  that  oonvoyauoa  that  other 
persons  are  also  made  parties  in  order  to  confirm  the  con- 
v^ance.  If  they  oonvey  their  conveyance  will  pass  what 
interest  they  have.  If  they  oenflrm  by  an  independent 
document  they  will  confirm  what  tbe  others  have  done. 
Anyhow,  the  conveyance  will  be  by  tbe  mortgagees 
under  thflir  power  of  sale.  Therefore  it  is  the  same 
title,  and  tho  objection  falls  to  the  ground. 

Then  it  (s  said  that  there  was  no  waiver  of  tbe  notice. 
That  is  not  a  very  accurate,  though  it  is  a  convenient 
form  of  eipressiou.  In  other  words,  the  owners  of  the 
equity  of  redemption  did  not  waive  the  right  to  receive 
the  notice  which  the  Conveyancing  Act,  s.  20,  eub- 
sectiop  1,  says  shall  be  given  to  them.  I  am  not  sure 
that  they  did,  in  the  sense  in  which  the  word  "  waiver  " 
has  been  used.  They  were  consulted  as  to  the  sale  of 
the  property  by  auction,  but  not  as  to  the  sale  by  privat't 
oontracL  However,  I  need  not  go  into  that.  In  Stlwyn 
▼.  OarJU  Boweu,  L.J.,  says  that  waiver  is  consent  to  dis- 
pense with  the  notice  ;  but  What  is  waiver  or  equivalent 
to  waiver  may  exist  in  oti  ot  circumstances.  I  think  in 
that  sense  there  was  a  widver.  It  is  quite  i  ompetent 
for  the  mortgagor  to  say  after  the  sale,  *'  True  I  did  not 
get  a  notice,  but  I  do  not  object  to  that ;  I  accept  the 
sale,  and  I  shall  not  interfere  to  prevent  tha  title  being 
accepted."  It  is  not  strictly  waiver  of  notice,  but  it  is 
waiver  of  tbe  right  to  object  on  the  ground  that  notice 
was  not  given.  Tbe  difference  is  only  a  diiference  of 
words.  Beie  he  comes  afterwards  and  says,  **  I  confirm 
this  title."  I  think  there  is  nothing  in  the  point  raised 
by  tbe  purchaser.  Be  will  get  a  good  title  with  a  eon- 
firmation  by  tbe  mortgagor,  and  he  wiil  get  it  under  the 
power  of  sale.  If  I  had  drawn  up  the  order  I  should 
have  inserted  before  the  declaration  of  good  title  some 
words  to  show  under  what  circumstances  the  case  came 
before  the  court,  but  I  have  beard  an  affidavit  read 
which  states  the  facts,  and  is  entered  in  the  order,  and 
the  order  proceeded  on  that  affidavit.  I  have  asked 
Hr.  Rowdon  whether  he  is  willing  to  procure  the  oon- 
ourrenee  of  the  parties  at  his  own  cost,  and  be  bas 


admitted  that  he  is  bound  to  do  so.  If  that  ooDeonesM 
is  necessary  to  supply  a  delect  in  his  title  the  deff^t 
must  be  remedied  at  bis  cost.  If  the  purchaser  leqaiioi 
to  be  convinced  that  the  second  mortgagees  are  tscond 
mortgagees,  or  any  expense  is  incuTred  in  truaog  tiM 
devolution  of  the  title,  the  Tenders  must  psj  theooits; 
but  that  must  not -be  an  excuse  for  throwiog  on  ths 
vendors  costs  which,  fairly,  they  ought  not  to  besr.  I 
propose  to  refuse  the  motion,  but  to  preface  the  order 
with  the  words,  *'  It  appearing  that  the  second  noit- 
gagees  and  tbe  trustee  in  bankruptcy  of  tbe  mortgsgw 
are  willing  to  concur  in  tbe  conveyance  to  tbe  purabsier 
or  otherwise  to  confirm  the  same,  and  that  tbs  vendon 
are  ready  to  procure  snob  concurrence  and  conilrautioa 
at  their  own  costs." 

Motion  refttudt  wUh  eoiU, 

Solicitors,  LumUy  db  Lundey  ;  Prideaux  i  Sow. 


Q.  B.  Div.  (Lord  Coleridge,  1 
C.J.,  and  Mathew,  J.)      | 


AprfltS. 


MUBTAGH  9.  BaBBT.   («.) 
Countf  opuH — New  trial-'Pmer  ef  judfe  to  fred-^ 

Omn^  Qmrte  AH,  1888  (51  ^  52  Viet,  e,  48),  i.  M. 

A  judge  of  a  eoutUg  court  can  only  grant  a  new  trial 
upon  the  groumU  on  which  a  new  trial  eon  he  granted  is 
the  High  Court,  and  he  ie  hound  hy  the  prindfUi  M 
down  hy  the  High  Court  ae  oj^plieable  to  the  grantiM§  4 
new  trials,  notnithetanding  the  terme  of  eeation  93  eftU 
County  Courts  Aet,  1888. 

Appeal  from  bis  Honour  Judge  Stonor  sitting  at  the 
Brompton  County  Court. 

Upon  an  action  brought  in  the  oonntj  court  for  la 
alleged  miareprwentfttion  as  to  the  yalne^  on  the  sals  of  s 
medical  praotioe^  tbe  jnry  found  a  Terdiot  for  thedted- 
ant,  for  whom  judgment  was  entered. .  In  an  sfpUes- 
tion  for  a  new  trial,  upon  the  ground  that  the  v«M 
was  againat  tbe  weight  of  evidenee,  the  jndge  gaatoi 
the  appUoation  for  the  reaaona  atatatod — via. :  "I  gnoriii 
the  application  on  the  ground  mentioned  in  the  appB*' 
tion,  and  also  under  the  absolute  power  to  grant  a  asv 
trial  given  to  judges  of  county  courta  by  aediott  93  d 
the  County  Courto  Act,  1888.*'  . 

The  defendant  now  appealed  against  this  order. 

J.  E.  Fox,  Ut  the  defendant— The  judge  had  M 
jurisdiction  to  make  this  order  on  such  grounds  as  ha  bss 
stated.  The  county  court  jndgee  are  bound  by  tbs  mm 
limitations  as  to  granting  new  triala  aa  the  judges  of  tbs 
HighConrt. 

A.  W.  Donald,  for  the  plaintiff.— Seotion  98  of  thi 
Act  of  1888  gives  an  absolute  power  to  the  jedgm  of  lbs 
county  oourts  to  grant  a  new  trial  upon  any  gvoaadi 
whioh  they  may  think  fit  Seoaon  98  of  the  O^m 
Courta  Aot,  1888,  rune  as  follows :  '*  The  jndge  ibsH 
also  in  every  case  whatever,  have  the  power,  if  bssbsll 
think  fit,  to  order  a  new  trial  to  be  had  upon  aaeb  tKWS 
as  he  shall  think  reaaonaUe,  and  in  the  meantias  b»  i^ 
proceedings." 

Lord  CoLBBiDOS,  C.J.— This  appeal  must  bssUovsd. 
A  high  dnty  is  laid  upon  judgea  of  the  oounty  eovt  in 
granting  new  trials,  and  it  is  important^  if  these  is  sa| 
doubt  as  to  their  diadharge  of  this  duty,  that  that  doabt 
ahonld  be  aet  at  rest  It  aeema  to  have  been  soppossd  bf 
the  learned  jndge  in  this  oaae,  that  he  had  an  absslil^l 
unfettered  discretion  in  the  grant  or  refnaal  of  a  esw 
triaL  That  is  not  the  law.  He,  as  all  judges  sf  Ite 
inferior  courts,  must  be  found  to  follow  the  law  •■  w 

(a.)  Reported  by  fipwrcait  L.  HouAim,  Esq.,  Bainrtsc* 
at-Law. 
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Attobkbt-Gbnibal  v.  Tkbobald. 


Hl«H  OOUBT. 


down  in  the  •nperior  ooarto  lod  the  Hoiue  of  Lordi.  It 
his  been  dedded  for  for^  yean  bj  OTerwhelmfog 
safibority  that  a*  judge  oannot  grant  a  new  trial  merely 
00  the  groand  that  he  ie  dlseatiified  with  tiie  Terdiot  of 
tha  jozy.  There  is  nothing  in  this  eeotion  of  the  last 
GoDB^  Ooorte  Aot  to  orerride  the  eatabllihed  authority 
of  the  oonrts  on  this  matter,  nor  ie  it  likely  that  the 
Legiilatare  ooald  hare  oontemplated .  endowing  the 
oonnty  oonrte  with  saoh  nnlimited  freedom.  The 
gnmnds  on  whioh  new  triala  oan  alone  be  granted  are 
well  «itablished,  and  the  inferior  oonrte,  lo  long  ae  they 
•n  nilqeot  to  onr  oontxol^  most  be  bound  ae  we  are,  by 
tbe  priodplea  laid  down  in  the  higheet  oonrts  of  the 
xsihn,  Ibniting  the  granting  of  new  trials  to  certain 
ipeoiflc  grounds. 

Kaihkw,  J.— The  judgee  of  the  county  oonrts,  like 
ofter  people,  must  submit  to  the  prinoiplee  and  rules  of 
ths  oommon  law,  as  long  laid  down  bj  the  High  Oonrt, 
t&d  I  see  nothing  in  the  recent  Aot  whioh  tends  to 
derate  them  to  this  supposed  pinnacle  of  independence. 

AfpMl  aiUwed, 

SoUoitor  for  the  plaintiff,  &  Hepgood  Hart. 

BoUdtor  for  the  defendant,  T.  Blanco  JFkUe. 


Q.  B.  Dir.  (PoUook,  B., ) 
indHawklne,J.)       j 


Jan.  22. 


AnoBiffsr-QBNXBAL  9.  Thxobald.  («.) 

hkni  revetats  —  Aceaunt  stamp  duty  —  Vohmtary 
ftttUwimi;^^Bstrogpeetive  operation  of  ttoitutO'^CuU&mt 
MInUnd  BevenueAet,  1881  (44  4*  45  Viat.  e.  12), 
1. 8S-0MiteM#  and  Inland  Eevenue  Act,  1889  (52  ^ 
M^.tf.7),*.  11. 

Smtion  II  of  the  Ctutem  and  Inland  Meitenm  Act 
18S9,  itretroepectifee  in  Ue.  cperatUm^  and  the  wardi  of 
n^M0^]|  2  of  eeetien  9B  isf  the  Cuitome  and  Inland, 
^"tm^Aetf  1881,  are  nam  to  be  eomtrued  ae  if  the 
nerdiof  ieeU(m  11  of  the  Aet  of  1889  uw^  thvrein  in. 
ttrjfonted;  and  thie  eenetruetien^ie  to  be  apjf  lied  even 
ikMi§\  oe  information  to  reeoeer  an  aeoownJt  et  amp  duty 
•^  tkt  iub'teetion  hoe  beenjiUd,  and, all  the  pleading t 
timi  Ufert  the  date  nf  thepaetiny  of  the  Aot  of  1889. 

-  Inteaatiea  preaented  by  the  Attom^-Ctaeral,  pray- 
bf  for  a  deolaratioii  that  certain  trust  funds  and  property 
b^hidsd  in  a  marriage  settlement  became  chargeable 
vtth  ikemp  duty  under  sub-section  2  (e)  of  section  88  of 
theOoitoou  and  InUnd  Beyenne  Act,  1881  (44  k  45 
W*.  0. 12). 

Under  a  marriage  settlement  made  in  1878  the 
pnimty  of  the  intended  wife,  being  personalty,  was 
■^  upov  trust  to  pay  the  income  to  the  wife  for  her 
^  wd  after  her  death  upon  trust  for  snoh  of  her 
^hSSdnn  ss  she  should  by  deed  or  will  appoint,  and  in 
'"'Mltof  soch  appointment  for  all  her  children  in  equal 
^^*>Mi  i&d  if  there  should  be  no  children,  then  upon 
^'^  if  the  wife  ihonld  surfive  her  husband,  for  her 
^Mton,  sdministratore,  and  assigns  absdntely,  but  if 
wB  hinbsnd  diould  survire  the  wife,  then  upon  tifust 
"*  "nh  psiion  or  persons  as  the  wife  should  by  will 
Wint*  sod  in  default  of  enoh  appointment  upon  trust 
iw  the  next  of  kin  of  the  wife  under  the  Stotutee  of 
IKstrilniioo. 

In  lbs  events  which  happened  the  persons  entitled 
"^  the  .Statutes  of  IMstribution  as  the  next  of  kin  of 
pa  wife  beoame,  in  1885,  entitled  in  poesession  to  the 
nt  foods  oomprised  in  the  settlement,  whioh  were 
^led  It  upwaida  of  £7,000. 

(a.)  Beportsd  by  Bir  SHaBtiov  Baxbb,  Bairister-st-Law. 


The  Commissioners  of  Inland  Bevenue  daimed  that 
theee  trust  funds  beoame  liable  to  be  induded  in  an 
account  chargeable  with  staijap  duty  under  sub-section  2 
(0)  of  seotion  88  of  the  Onstoms  and  Inland  Berenne  Aot, 
1881,  and  that  the  funds  also  beoame  liable  to  saoceasion 
duty. 

The  defendants,  who  were  the  trustees  of  the  settlement, 
refused  to  pay  the  stamp  duty  or  to  ddiver  an  aooount 
pursuant  to  eeotion  88  of  the  Aet  of  1881,  but  they  were 
ready  and  willing  to  pay,  and  did  pay,  the  snooesdon 
duty  upon  the  trust  property  under  the  Succession  Duty 
Act,  1858,  and  no  question  now  arises  as  to  the  suooesdon 
duty. 

The  demurrer  and  answer  of  the  defendants  in. the 
case  was  filed  on  the  1st  of  May,  1889,  and  therefore  the 
whde  pleadings  in  the  case  were  completed  before  the 
passing  of  the  Oufetoms  and  Inland  Reyenne  Act,  1889, 
whioh  was  passed  and  came  into  operation  on  the  3  let  of 
May,  1889. 

Seotion  88  of  the  Customs  and  Inland  Berenue  Aot, 
1881,  provides : 

(1)  Stamp  duties  .  .  .  shall  beoharged  and  paid 
on  aooounts  ddiyered  of  the  personal  or  movable 
property  to  bo  inoluded  therein  aoooiding  to  the  Talue 
thereof. 

(2)  The  personal  or  morable  property  to  be  induded 
in  an  account  shall  be  property  of  the  following  desorip- 
tions: 

{e)  Any  property  pasdng  under  any  past  or  future 
Toluntary  settlement  .  .  .  whereby  an  interest  in 
snoh  property  for  life  or  any  other  period  determinable 
by  reference  to  death,  is  reserved  dther  expieady  or  by 
implication  to  the  settlor,  or  whereby  the  settlor  may 
have  reserved  in  hioiiBelf  the  right,  by  the  ezerdse  of  any 
power,  to  restore  to  himself,  or  to  reclaim  the  absolute 
interest  in  such  property. 

Section  11  of  the  (mstoms  and  Inland  Bevenue  Aot, 
1889,  provides: 

<' Sub-section  2  of  eeotion  88  of  the  Customs  and 
Inland  Bevenue  Aot, '  1881,  is  hereby  amended  as 
follows : — 

<<The  deeoription  of  property  marked  {e)'  diall  be 
construed  as  if  the  ezpresdon  <  vduntaiy  settlement '  in- 
duded any  trust  ...  in  favour  of  a  volunteer,  and 
if  contained  in  a  deed  or  other  instrument  efleoting  the 
settlement,  whether  such  deed  or  other  instrument  was 
made  for  vduable  consideration  or  not  as  between  the 
settlor  and  any  other  person." 

Eenn  OtUine,  Q.C,  {Levett  with  him),  for  the 
defendants.— rThe  next  of  kin  take  the  property,  and  the 
Crown  say  that  this  is  an  event  on  whioh  their  right  to 
this  duty  attaches,  on  the  ground  that  the  next  of  kin, 
who  take  under  settlement,  take  as  volunteers  and  may 
be  described  as  volunteers.  I  submit  that  the  eettlament 
poinU  wholly  to  a  voluntary  settlement  in  the  ordinary 
sense  of  the  word,  where  there  has  been  no  consideration, 
and  where  the  husband  has  reserved  to  himself  a  life 
interest.  A  marriage  settlement  is  a  settlement  for 
consideration,  marriage  being  a  vduable  consideration, 
and  thoee  who  take  under  sueh  a  settlement  do  not  take 
as  volnnteeiB :  Croaman  v.  I%e  Queens  85  W.  B.  803, 18 
Q.  B.  D.  256.  The  Act  of  1889  does  not  affect  the 
present  case,  as  the  pleadings  were  all  .completed  before 
that  Act  came  into  force  on  the  81st  of  May,  1889. 

Sir  E,  Clarhe,  8,0,,  and  Dioey,  tot  the  Crown.— 
Section  11  of  the  Customs  and  Inland  Bevenue  Aot, 
1889,  is  not  an  amendment  of  the  provisions  of  the 
section  in  the  Aot  of  1881  ;  it  is  only  a  rule  laid 
down  with  regard  to  construotion,  whioh  is  a  dedar- 
atory  rule  throwing  light  upon. the  meaning  of  the 
Act  of  1881,  so  that,  in  construing  the  Aot  of  1881/ we 
are  to  do  so  as  if  the  providons  in  the  11th  seotion  of  the 
Aot  of  1889 '  were  incorporated  in  the  Aot  of  1881. 
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High  Ooubt. 


AtTOBNBT-GbITBBAL  If,  TrBOBALD.— IV  TBI  GK>01>8  OF  OAJLhLWXY, 


HiavOoiniT. 


That  1b  the  oonitrnotion  whioh  the  oonrt  is  now  bound 
to  put  apon  the  seotion.  The  words  in  the  seotion 
*'*  shali  be  oonatraed "  mean  shall  be  oonstraed  hy  any 
tcibanal  which  has  tooonstroeit :  The  AttorA$y' General 
V.  The  MarquU  of  Hertford,  3  Ex.  670. 

Levity  in  replj. — ^The  Aot  of  1889  is  an  amending  Act 
and  not  a  declaring  Act.  If  it  were  a  declaring  Aot  I 
eonld  Aot  dispute  the  contention  put  forward  bj  the  Grown. 
When  the  Act  was  passed  the  Oeown  had  not  the  right 
dalmed.  The  section  is  not  retrospeotlTe.  Actions  mnst 
be  determined  bj  the  law  at  the  time  the  cause  of  aotkm 
accrued:  Rough  r.  Windns,  82  W.  B.  452,  12  Q.  B.  D« 
224. 

PouooK,  B.-*-This  is  a  matter  of  considerable  import- 
anocy  and  the  court  should  carefully  consider  the  oase» 
so  as  not  in  any  way  to  Infringe  upon  the  rulea  laid  down 
in  Hough  t.  Windue*  Each  case  must  depend  on  the 
language  used  by  the  Legislature  in  the  particular 
statute  which  is  being  construed,  and  that  is  a  reason 
why  I  think  that  He/ugh  r.  Windut  does  not  govern  the 
present  case.  There  is  a  strong  authority  in  the  Court  of 
Exchequer,  in  the  case  of  The  Attorney^  General  t.  The 
Marquii  of  Hertford,  to  show  that  if  an  Act  is  in  its 
nature  a  declaratory  Act,  then  the  objection  that  it  is 
taking  awi^  or  giving  a  right  which  did  not  exist 
before,  is  not  properly  applicable,  and  I  think  that  the 
preaent  case  is  a  stronger  case  in  favour  of  the  Grown 
than  The  Attameg^General  t.  The  Mar^U  qf  Hertford, 
and  ftor  these  reasona :  that  the  Aot  of  1881,  which 
proridea  what  doooments  are  to  be  stamped,  describes  the 
propertgr  to  be  inolnded  theiein  as  "  any  property  passing 
under  any  past  or  future  rduntaiy  settlement."  The 
words  <'  voluntary  settlement "  gave  rise  to  some  doubt, 
and  the  Legislature  in  1889,  although  they  commenced 
by  saying  tfiat  the  earlier  Aot  **  shall  be  amended  as 
follows,"  use  the  words  set  out  in  section  11  of  the  Act 
ef  188a.  The  material  pact,  kowever,  of  that  section  is 
that  a  voluntary  settlement .  is  to  mean  what  it  is  stated 
to  mean  by  that  section,  and  therefore  in  reading  sub* 
seotlcn  2  (o)  of  section  88  of  the  earlier  Aot  we  ought 
BOW  to  read  it  in  this  way^  ''  any  property  Pftvlnff  under 
anylpaat  or  future  voluntary  settlement,  including 
therein  any  trust  whether  expressed  in  writing  or 
otherwise,  in  favour  of  a  volunteer,  and  if  contained 
in  a  deed  or  other  instrument  efteoting  the  settlement, 
whether  such  deed  or  other  instrument  was  made  for 
valuable  consideration  or  not  between  the  settlor  and 
any  other  person."  That  is  the  way  in  which  the  Act 
of  1881  Is  to  be  read.  If  that  were  all,  the  matter 
would  be  absolutely  dear.  A  distinction  has  been 
pointed  out  whioh  we  ought  to  consider ;  we  must 
see  whether  these  words  in  sub-section  2  of  section  11 
do  affect  the  queotion:  *<  A  return  of  stamp  duty  shall 
not  be  made  under  sub-section  8  of  the  said  section  88 
1^  reason  of,  or  in  relation  to,  any  aooount  delivered  on 
or  after  the  1st  de^  of  June,  1889.**  Now  that  refers  to 
the  provisions  made  in  the  Aot  of  1881  for  a  return  of 
stamp  duty  paid  on  an  aooount  ddivered,  comprising  pro- 
perty passing  under  a  vduntary  settlement^  upon  which, 
however,  at  the  time  of  the  settlement,  ad  valorem  duty 
had  already  been  paid^  and  therefore  where  such  stamp 
fluty  ought  not  to  have  been  recdved.  In  the  present 
case  qnoad  the  settlor  and  the  parties  to  the  marriage^ 
the  settlement  is  not  vduntary,  and  therefore  there  oo^ 
be  no  ground  whatever"  for  returning  any  stamp  dnty 
that  might  have  been  paid.  If  it  is  paid  it  is  paid  in 
respect  of  the  whole  deed,  and  therefore  it  seems  to  me 
upon  the  whole  of  this  case,  that  there  must  be  judgment 
for  the  Grown. 

There  is  one  other  question.  It  certainly  has  been 
considered  in  many  cases  that  where  a  person  had  oom- 
^enoed  an  action  he  had  a  vested  right,  and  that  any 
Mtwequent  Aot  of  Parliament  ooght  not  to  be  conatnied 


as  refcrospeotive  so  as  to  take  away  that  right  Thilii 
not  the  view  taken  in  all  cases,  bat  that  wsi  the  fisv 
taken  1^  Puke,  B.,  for  manyyeaa  to  mykaovtelp; 
however,  the  other  view  has  been  tsken  aoviaaiud 
many  modern  cases,  especially  those  afltetuig  thsqsii- 
tion  of  costs,  sudi  as  the  oasss  of  DwmM  v.  JTufM,  1 
A.  &  B.  888 }  Wright  r.  Hate,  9  W.  B.  U7  j  JBihrgfi 
V.  Draper,  16  W.  B.  589,  L.  B.  3  Q.  B.  160. 

HAWlovs,  J.,  cononrred. 

Judgment  for  the  Crown. 

Soiidtor  for  the  Crown,  The  SelieUer  of&Umd  JImmsi^ 

Solicitors  for  the  defendants,  Bower,  Oftten,  t  B$m, 


Prob.  IMv.  ft  Adm*  Div. )  ]|^y  ^^ 

Probate.  j  ^ 

In  the  Ooodt  of  Calllwat.  (a.) 

Prohate-^2wo  unUe-^Property  in  England  and  8ntk 
Afriea^Separate  exeeutere — Ineorperatiefi-'Me^ 
will  iUlowed — lorm  of  grant. 

A  domiciled  Engliihman  made  and  dnlg  etemUd  is 
England  two  wills  on  ^  same  daf/j^one  iKgrniNf  9i  Mi 
African,  the  other  of  hU  Es^lish  property,  mni  ^md 
uparate  eweoutors  in  each.  Each  wiU  was  iiiHa^  sni 
excluded  the  property  dealt  with  in  the  ether. 

On  the  application  of  the  esecnUrs  ef  the  AfNA  «iB, 
and  with  the  consent  of  the  persons  entitled  in.ths  out  tf 
intestacy,  the  court  granted  prohaU  ef  theBngMmU 
alone^  wUh  a  note  thet  an  antkentioated  e»p$  sf  tk 
African  will  had  heen  deposited  in  the  regietsf» 

In  the  Goods  of  Astor,  24  IF.  U.  589, 1  P.  1).  IM) 
foUowed^ 

Applioation  by  the  executors  of  the  English  wffl  of  tki 
deoeasedfor  grant  of  probate  of  anoh  willsloas. 

The  Bt.  Bev.  Henry  Gallaway,  late  Btthsp  «t  ft. 
John's,  Gaifraria,  died  at  Woodoole^  Otteiy  8t  Ibiy.w 
March  28,  1890.  On  the  ITtli  day  of  Janasiy,  iWi 
being  then  domiciled  in  England  and  having  imbasi  Hi 
bishopric,  he  made  two  wills.  B|y  the  firse  hs  ^ 
all  his  property  in  South  Africa  and  dsswhi  . 
property  in  the  United  Kingdom  of  Ckeat  BiilsiB  ssd 
Ireland,  and  appointed  two  persona  resident  ia  Bulb 
Africa  exeontosa  of  that  wilL  By  the  second  wffl  be*, 
possd  of  all  his  real  and  personal  property  ia  the  DsiM 
Kingdom,  and  appdnted  eseontosa  of  that  wffl.  iMh 
will  oontdned  a  dause  in  almost  identlod  terms  rdaoiif 
to  the  other.  By  the  dause  in  the  seoond  will  thi  tHl»> 
tor  stated  <*  thU  to  be  my  last  will  and  testasMnt  mbf 
only  as  respects  my  real  and  leasehold  ertsts  (if  mji 
rituate  and  bdng  in  the  United  Kingdosi  of  QMtf 
Britain  and  Irdaod,  and  my  peiaoaal  eetate  oonsHtstfsf 
iima  fuitoMia  within  the  said  United  Kingdosi,  Mi  >|{ 
intended  in  any  wi^  to  operate,  as  a  diapodtioaofayw* 
and  peraonal  estate  in  South  Afrion  or  elsewhsn  ttw  <* 
the  said  United  Kingdom,  as  to  whidh  I  baie  as^  • 
separate  and  independent  wiU  dated  the  d^  of  As  d«te 
hereof  and  herdnaffeer  called  my  Afrieaa  wfU."  w' ^ 
testator  appdntsd  Gomdins  Hanboiy  and  a  C  Mon- 
land  tmatees  and  ezeeatois  of  this  wiU.  ne^^^ 
will  was  sent  out  to  South  Afrioa  for  probate  iaMi^ 
after  the  death  of  the  tsstator.  The  eiaeaton  d  m 
English  will  appUed  in  the  registry  fbr  preMs  d^ 
English  Witt  alone,  bat  the  registrar  refissd  to  p» 
probate  nnlaoB  the  seoend  wiU  was  btonght  in. 

Jhane,  in  support  of   the  motion,  stated  ttst  ho 
appeared  for  all  parties  interested  in  obtaialaff  fnido 


(a.)  Beported  by  J,  QuAmn  Lahto, 
\  Law. 
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IlOmLOT*. 


In  bs  Bbown. 


Lttnact. 


of  thaEoglttlL  will,  and  that  all  parties  interetted  in  aa 
intestacy  had  oonaented.  [He  referred  to  It^  the  Good* 
^Coode,  L.  B.  1  P.  Ac  D.  449,  16  W.  B.  Pcob.  Dig.  11, 
wliieh  be  diatingoiahed ;  ia  the  Chods  of  Smarts  82 
W.  R.  724,  9  P.  D.  64;  a&d  /a  the  Qoode  of  Astor,  24 
W.  K  5B9,  1  P,  D.  150.]  HU  olienta  did  not  wiah  the 
Afnoan  will  inoorporated  in  the  Englbh, 

Butt,  J. — ^The  only  qneation  in  my  mind  is  whether 
I  ihoiild  take  the  same  oonrse  as  in  iii  ^A^  Goode  of 
Attor.  It  is  nnneoessary  to  incorporate  the  African 
will,  bat  an  anthentioated  copy  of  it  should  be  filed  in 
Che  iQgfiitry,  yerified  by  affldayit,  and  on  that  being  done 
probste  of  the  English  will  may  go,  the  probate  to  oon- 
tsin  a  statement  that  the  copy  of  the  African  will  has 
been  so  filed,  bnt  the  African  will  not  to  be  incorporated 
in  the  probate. 

A^lieation  granted, 

SoUoifcors,  Qnrie,  William,  ^  Williams. 


Eunacs. 

May  7. 
In  re  Bsowic.  (a.) 

BaSlway  company — PurchoBe-money  of  lands  paid  into 
murt^Invutment  in  Consols — Conversion  of  National 
IM'^Bedemption  —  PttUion  for  re^nvssimeni  of 
rtdempiion''fnoney — *'  Cash  under  the  eonkol  of  the 
i!ouft*'^OosiS'''Lands  Clauses  Act,  1845  (8  Viift.  e. 
18),  sfl.  69,  SO^Law  of  Property  Act,  1860  {Lord  QU 
Leonards'  Ad^  (28  dn  24  Vid.  c,  88;,  s.  10— £•  8.  C, 
1883,  ord,  22,  r.  17« 

T%e  purchase^moneys  of  lands  belonging  to  a  lunatic 
and  taken  hy  a  railway  company  hctd  leen  paid  into 
court  and  intfested  in  Three  per  Cent.  Consols.  The 
wnmittee  not  having  assented  to  their  conversion,  the 
Consols  were  redeemed  hy  the  Oovemmewt,  and  the 
redempiion'money  was  paid  into  court  to  the  account  of, 
fke  hmoHc,  ex  parte  the  railway  company. 

On  a  piiUion  hy  the  committee  that  the  redemption^ 
money  might  he  invested  in  railway  preference  stoekt 

Bdd,  Vko^  the  redemption-money  was  **  cash  under  the 
comtrolofthe  court  ^'  wUhin  the  meaning  of  section  10  of 
Lord  8t.  Loonardff  ^cf,  1860,  and  of  R.  8.  C,  1888, 
ord.  22,  r.  17,  and  that  there  was  accordingly  power  to 
dktd  its  invesimeni  in  the  manner  sought* 

Sz  parte  St.  John  Baptist  College,  Oxford,  31  W.  B. 
55,  22  Ch.  D.  93,  followed. 

Bdd,  also,  thai  the  raUioay  company  shoyld  pay  the 
eoffo,  as  the  re»investment  was  rendered  reasonably 
nsoessoary  by  the  Ad  of  <Ae  LegiskUure,  and  was  not 
ceeaHoned  hy  the  mere  caprice  of  the  Jiolder. 

Loaaey  petition. 

This  was  a  petition  presented  by  the  committee  of  a 
bmatic,  asking  that  a  sum  of  cash  standing  in  court  to 
the  acoonnt  of  the  lunatic  and  ex  parte  the  Midland 
Bailway  Go.  might  be  inyested  in  preference  stock  of 
the  Great  Kortbexn  Bailway  Co. 

Part  of  the  sum  in  question  represented  the  purchase- 
ttoney  of  land  belonging  to  the  lunatic  oompulsorily 
taksD  in  1884  by  the  Midland  Bailway  Co.»  and  which 
origbiaUy  had  been  paid  into'  court  under  section  69  of 
tiie  Lands  Clauses  Act,  1845,  and  had  been  iuTCSted  in 
Tbiee  per  Cent.  Consols.  The  committee  had  not 
assented  to  the  conversion  of  the  stock  into  the  New 
Two  and  Three-quarter  per  Cent.  Consols,  and  accord* 
faigly,  on  the  passing  of  the  National  Debt  Biedemption 

{a.)  Beported  by  M.  J.  Bljuu,  Esq.,  Bairister-at-Law« 


Act,  1889,  the  stock  then  invested  in  the  Three  per 
Cent.  Qonsols  was  redeemed  by  the  Gbvemment,  and  the 
cash  now  in  court  to  the  above  account  represented  the 
redemption-money. 

The  petition  first  came  on  for  hearing  before  Lindley 
and  Bowen,  L.JJ.,  on  April  23,  when  an  order  was 
made  for  an  investment  of  the  sum  in  court  as  asked  for 
by  the  petition,  the  Midland  Bailway  Co.  to  pay  the 
costs  of  the  application  and  of  the  investment,  except  so 
far  as  the  costo  of  investment  might  be  increased  by  the 
redemption-money  being  in  excess  of  the  amount  of  the 
purchase-money  originally  paid  by  the  company ;  the 
latter  part  of  this  order  as  to  costs,  following  the  form 
laid  down  in  the  case  of  Attorney-General  v.  Rochester 
{Mayor  of),  15  W,  B.  765,  and  Seton,  4th  ed.,  vol.  2, 
part  8,  p.  1441. 

Before  the  order  was  drawn  up  the  petition  was,  by 
the  direction  of  the  court,  restored  to  the  paper  for  re* 
argument  on  the  questions  as  to  whether  there  was  any 
power  in  the  court  ^o  sanction  the  investment  sought  to 
be  made,  and  also  as  to  the  liability  of  the  railway  com- 
pany for  coets.  The  petition  was  accordingly  again  set 
down,  and  came  on  for  hearing  on  May  7. 

Section  80  of  the  Lands  Clauses  Act,  1845,  so  far  aa 
material,  provides:.'* In  all  cases  of  moneys  deposited 
in  the  bank  under  the  provisions  of  this  or  the  special 
Act  .  •  •  it  shall  be  lawful  for  the  court  .  •  . 
to  order  the  costo  of  the  following  matters,  including 
therein  all  reasonable  charges  and  expenses  incident 
thereto,  to  be  paid  by  the  promoters  of  the  undertaking 
— that  is  to  say,  the  coste  of  the  purchase  of  the  lands 
.  .  .  the  costo  of  the  investment  of  such  moneys  in 
€k>vemment  or  real  securities,  of  the  reinvestment, 
thereof  in  the  purchase  of  other  lands,  and  also'  the 
costs  of  obtaining  the  proper  orders  for  any  of  the  pur* 
poses  aforesaid  ,  •  «  and  for  the  payment  out  of 
court  of  the  principal  of.  such  moneys  •  •  «  and  of 
all  proceedings  relating  thereto    •    •    •" 

D.  SturgeSf  f ax  th%  petitioner. — ^The  redemption-moneys- 
represent  moneys  originally  paid  into  court  under  section 
69  of  the  Lands  Clauses  Act,  1845 ;  and  money  paid 
into  court  under  the  Lands  Clauses  Act  is  **  cash  under 
the  control  of  the  court "  within  the  meaning  of  section 
10  of  23  ft  24  Yict  c.  88  (Lord  St.  Leonards'  Act),  and 
as  such  may  bo  invested  in  any  of  the  securities  which 
have  been  sanctioned  for  investments  by  the  Bules  of 
Court :  Eos  parte  8t.  John  Baptist  College,  Oxford,  81 
W.  B.  65,  22  Ch,  D.  93.  B.  &  C,  1883,  ord.  22,  r.  17, 
authorizes  the  investment  of  "  cash  under  the  control  of 
the  oourt "  in  preference  stocks  of  railways  in  Great 
Britain  or  Ireland  having  for  ten  years  next  before  the 
date  of  investment  paid  a  dividend  on  ordinary  stock  or 
shares.  The  name  of  the  Midland  Co.  is  stDlon  tb» 
account  to  which  the  redemption-money  is  standing,  and 
under  section  80  of  the  Lands  Clauses  Act,  1845,  they 
are  liable  to  pay  the  coste  of  this  investment  in  accord- 
ance with  the  form  given  in  Attorney  "Gen  oral  v. 
Rochester  (lHayor  of).  [Oonoir,  L.J.~The  court  has 
Jurisdiction  to  order  the  company  to  pay  the  coste,  but 
ought  it  to  exercise  ito  power- to  do  so,  under  circum- 
stonces  like  the  present,  where,  if  yon  had  not  dissented 
from  the  converrion,  these  moneys  would  have  been  re- 
invested in  Kew  Consols  P]  The  committee  only  acted 
for  the  benefit  of  the  lunatic  in  refusing  to  accept  the 
conversion. 

C.  H.  8argant,  for  the  Midland  Bailway  Co.-^Ex 
parte  8t.  John  Baptitit  College,  Oxford,  was  the  case  of 
an  original  investment,  but  this  is  not  the  case  of  an 
originid  investment,  but  it  is  a  case  of  reinvest- 
mentt  Section  80  does  not  say  that  the  company  are 
liable  for  the  coste  of  every  reinvestment ;  on  the  con- 
trary, it  says  that  it  is  only  when  the  money  is  rein« 
vested  in  the  purchase  of  other  lands  that  the  company 
I  is  liabley  and  the  reason  for  allowing  that,  is  that  the 
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Court  op  Appbal. 


Smabt  v.  Tbamtbb. 


CtovBTOP  Appiu. 


naoM  of  the  oompany  is  then  taken  off  the  acoonnt :  In 
re  Brulol  Free  Orammar  School,  47  L.  J.  Oh,  817. 
[The  Lord  Chanoellob. — Bnt  this  is  cash  under  the 
control  of  the  court ;  how,  therefore,  does  the  question 
of  reiuTeatment  arise  P]  It  is  the  proceeds  of  an  original 
Investment. 

Sturgei,  in  reply. — Bfer  since  the  passing  of  the 
Lands  Clauses  Act,  railway  companies  have  always  been 
made  to  pay  the  costs.  As  to  Jn  r«  Briitol  Free 
Orammar  School,  there  the  fund  was  in  the  hands  of  the 
Official  Trustee  of  Charitable  Funds,  who  was  treated  as 
the  absolute  owner. 

Lord  HjLLSBURT,  L.O.— I  think  the  order  made  on  the 
former  oocnsion  was  a  right  order.  The  case  is  covered 
by  authority.  Ex  parte  8t,  John  Bapiiit  College, 
Oxford,  is  an  express  actual  ruling  of  the  Court  jof 
Appeal  that  money  paid  into  court  under  the  Lands 
Clauses  Act  is  *'  cash  under  the  control  of  the  court," 
and  capable  of  being  invested  as  suoh. 

On  the  point  as  to  costs,  if  it  were  a  case  of  capricious 
change  of  investment  the  question  might  arise  as  to 
whether  we  ought  then  to  require  the  railway  company 
to  pay  the  costs  ;  but  that  is  not  the  case  here,  and,  in 
my  opinion,  the  railway  company  ought  properly  be 
required  to  pay  the  costs  of  this  investment. 

Cotton,  L.J.,  concurred. 

LiNpLBT,  L.J.  —  As  I  bad  some  misgiving  m  to 
whether  there  might  not  have  been  some  oversight  in 
making  the  order  made  on  the  previous  occasion,  I  will 
add  a  few  words,  though  it  is  not  usual  to  do  so  in  these 
oases. 

The  case  of  Ex  parte  8t  John  BapiUt  CcUege, 
Oxford,  which  has  been  cited  to-day,  satisfies  me  that 
there  is  power  to  make  the  investment  eought. 

Then  as  to  the  costs.  The  question  in  the  present 
case  is  a  small  one,  buMt  is  likely  to  be  very  important 
as  a  precedent,  on  account  of  the  number  of  persons  who 
may  be  affected  by  the  scheme  for  conversion  of  the 
Three  per  Cent.  Consols.  I  now  think  that  the  view 
taken  by  Bowen,  L.J.,  and  myself  on  the  previous 
occasion  was  right  Where  the  ohange  of  investment 
has  been  rendered  reasonably  neoefMary  by  the  Act  of 
the  Government,  and  not  by  any  caprice  of  the  holder, 
I  think  it  is  right  that  the  company  should  bear  the 
costs.    The  order  will  bear  date  as  of  this  day. 

Petilion  allowed. 

Solicitors  for  the  petitioner,  Hamlin,  Qrammer,  A 
Hamlin, 

Solicitors  for  the  Midland  BaUway  Co.,  BtU,  Brodrick 
A  Gray, 


Coutt  Of  JSpyial* 

Piom  Chan.  Div.  Jan.  SO,  81. 

SuABT  r.  Tbakteb.  (a.) 

Married  uKmtan— Chosea  in  action  of  wife — Title  of 
hueland — Probate  of  will  of  married  womati^Effect 
of  grant  in  general  form  to  executor  of  married 
woman — Probate  liulee,  1887,  r.  15. 

A  married  woman — married  before  the  Married 
Women**  Property  Act^  1882— |>0MeM<n^  no  eeparate 
ettate,  and  no  teetamentary  capacity  by  aeeent  of  her 
husband  or  pthtrwiee,  made  a  will,  by  which  eke  ap^ 
pointed  an  executor  and  bequeathed  all  her  property  to 
pereone  other  than  her  huAand.     Bhe  died  in  July^ 

(a.)  Bepoxt^  by  M.  J.  BlazS|  Beq.,  Banisier-^at-Law. 


1887,  a$ul  probate  of  the  ufiU  woe  granted  to  thee 

in  the  ordinary  general  form,  in  pumuanoe  of  rale  15 

of  the  Probate  Rtdee  of  Ma/r<^,  1887. 

The  huaband  brought  an  action  in  the  Chancery 
Divieian  againet  theeaoeeutor  to  recover  certain  ehosei  ia 
notion  to  which  the  wife  wae  entitled  at  the  time  of  her 
death. 

Held,  that  the  effect  of  the  grant  of  probate  in  general 
form  to  the  executor  woe  to  entitle  the  exeattor  to  git  in 
aU  aee^  of  the  wife,  including  the  choses  in  aetisn 
which  the  wife  had  no  power  to  diepoee  of  by  wiU,  bd 
that  the  huehand  was  beneficiaUy  entitled  to  these  Ame 
in  action,  and  was  therefore  entiUed  to  haee  them  traai. 
ferred  to  him  by  the  executors,  subfeet  to  the  same  deiae- 
tions  as  they  would  hatre  been  subfeded  to  if  the  husband 
had  taken  out  administration  under  the  old  pradiee. 

Decieion  of  Kay,  J.,  37  W.  E.  213,  40  Ch.  D.  165, 
reversed. 

Appeal  from  the  decision  of  Kay,  J.  (reported  37 
W.  R.  213,  40  Oh.  D.  165). 

The  plaintiff  in  this  action  was  married  to  his  Ists 
wife  in  April,  1882,  before  the  Married  Women'f  FhK 
perty  kct,  1882,  oame  into  operation.  His  wife  vis 
entitled  to  a  legacy  of  £50,  payable  on  the  death  of  bar 
mother,  who  was  still  living,  and  also  to  a  sum  of  £100 
due  to  her  from  her  brother,  but  which  had  not  b«en 
reduced  into  possession  by  the  plaintiff.  No  minisgs 
settlement  had  been  made. 

The  plaintiff's  wife  died  in  July,  1887.  leaving  a  wUl, 
whereby  she  appointed  executors,  and  gave  ail  \m 
property  upon  trust  for  her  mother  for  life,  with  nmafaidtt 
to  her  brothen  and  sisters.  The  wife  had  no  tssta- 
mentary  power  of  appointment  and  no  separate  eitste, 
and  her  husband,  the  plaintiff,  had  not  assented  to  hsr 
will. 

The  plaintiff  entered  a  caveat  against  the  proof  of 
this  wiU,  but  afterwards  withdrew  It,  and  on  tits  UA 
of  November,  1887,  administration  of  the  peitonsl 
estate  of  the  deceased  wife  was  granted  in  the  Probsts 
Division  to  the  defendant  Tranter,  one  of  the  exeoaton 
named  in  the  will,  he  '^  baring  been  first  sworn  w«II 
and  faithfully  to  administer  the  same." 

By  the  present  action,  instituted  in  the  Cbaneaiy 
Division,  the  husband  claimed  that  the  defendant,  the 
executor,  ahould  assign  and  pay  to  the  platntifl  tke 
£100  and  intereat,  and  should  transfer  to  the  plsintiif 
the  £50  legacy,  and  an  injunctloii  to  restiain  the 
defendant  from  otherwise  dealing  with  thoae  sums. 

Kay,  J.,  dismissed  the  action,  on  the  ground  that  the 
huabandt  by  suing  the  executor  in  the  Ohanoeiy  IMii- 
sion,  had  treated  the  will  as  valid,  and  had,  tiieiefonb 
mistaken  his  remedy,  and  that  the  proper  course  for  hin 
to  have  taken  was  to  apply  to  the  Probate  Diviiioa  ts 
recall  the  probate  and  to  grant  him  administratiott. 

The  plaintiff  appealed. 

Kapier^Biggine,  Q.C.,  and  Barnard,  fortheappd- 
lant— By  rule  15  of  the  Probate  Bulea  of  March,  1687,* 
probate  of  the  vrill  of  a  married  woman  is  now  gianted 
to  the  executor  thereof  in  the  ordinary  form,  witbeat 
being  limited  to  such  property  as  the  married  wmsa. 
had  a  right  to  dispose  of :  In  the  Goods  of  AmtUt 
Price^  35  W.  B.  596,  12  P.  D.  137.  The  leg^  i|gkt» 
therefore,  to  these  choses  in  action  is  yested  b  ^ 
defendant,  but  the  defendant  is  in  equity  a  trastse  te 
the  huaband,  who  has  the  beneficial  interest  ia  the 
choees  in  action  of  hia  deceased  vrife. 

They  cited  Humphrey  v.  BuUen,  I  Atk.  458 ;  ElUdl 
T.  OoUier,  3  Atk.  526 ;  Squib  v.  Wyn,  1  P.  Was.  378; 
In  re  LamberVs  Estate,  39  Oh.  D.  626,  37  W.  B.  Big.  8& 

WhiUhcme,  Q.C.,  and  Euetaee  Smith,  fee  Ito 
faspondent— -The  vrill  of  this  married  woomb  sitt* 

^-Tfae  Tole  is  Mt  out  in  31  BoiLioamf  Jwnuh  ^ 
pi  409. 
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'Verted  these  eh<ae$  in  aeUon  in  her  ezeoator,  or  it  did 
not.  If  it  did  noty  the  action  most  fAil,  becaose  there 
le  then  no  legal  personal  repreeentatife  in  respect  ot 
fboee  eho§ei  in  acHon :  BetU  v.  Kimpton^  2  B.  ib  Ad. 
S73 ;  if  it  did,  then  the  will  rested  in  the  executor 
pioperij  whioh  the  married  woman  had  no  power  to 
ditpoee  of  by  will.  The  exeoutor,  if  he  takes  the  pro- 
peilj,  ia  bound  to  distribute  it  in  due  oourse  of  adminis- 
trattoD— i.e.,  to  pay  in  the  first  place  the  testamentary 
expenses,  and  any  debts  for  whioh  the  married  woman's 
estate  ia  liable  (such  aa  debts  eontracted  before  her 
Bfltiiage).  The  new  Probate  Bule  is  only  a  rule  of 
procedure,  and  it  does  not  rest  the  right  to  these  cAosei 
tf»  oMm  in  the  executor  at  all.  The  plaintiff  must 
obtain  a  grant  of  administration  to  himself  in  order  to 
have  a  right  to  claim  these  choBes  in  aetion,  la  re 
LanAtri  was  a  case  of  a  disposition  by  will  of  separate 
property. 

Thoj  also  referred  to  In  the  Ooode  of  Tharp^  26  W,  B. 
770,  3  P.  D.  76. 

Napier-Higgine,  Q.O.,  in  reply .~I  admit  that  these 
«%oses  in  adion  are  liable  for  testamentary  expenses,  but 
thatiaalL 

Cotton,  L.J. — This  is  an  appeal  from  the  judgment 
of  Kay,  J.,  who  decided  that  the  plaintiff,  the  executors 
of  whose  deceased  wife  are  defendants,  was  not 
entitled  to  any  Judgment  or  decree  in  his  favour  in  this 
action,  bat  that  he  must  go  to  the  Probate  Oourt  and  get 
th«  general  probate  which  has  been  granted  to  the  de- 
fendants revoked,  and  get  for  himself  a  grant  of  ad- 
ministiBtion  in  respect  of  any  property  whioh  his  wife 
could  not  dispose  of  by  will.  Tbere  has  been  a  very 
learned  and  ingenious  argument  in  the  case,  though  the 
subjeot-malter  is  very  small,  the  husbAud's  claim  being 
only  to  two  ehoee$  in  action  of  £100  and  £50  whioh 
lomed  part  of  the  wife's  estate  at  the  time  of  her  death. 
She  made  a  will  naming  two  gentlemen  her  executors. 
The  present  practice  of  the  Probate  Oourt  is  not  to  grant 
probate  of  the  will  of  a  married  woman  to  the  executors 
ia  respect  of  such  personal  estate  as  she  had  power 
to  dispose  of  by  will,  and  to  grant  letters  of  ad- 
ainistratlon  ccgterorum  to  the  husband,  which  was 
the  old  practice,  but  to  grant  to  the  executors  probate 
4n  general  terms,  and  not  to  grant  any  administra- 
tion to  the  husband.  The  ^obate  Oourt  has  in 
-offeot  said :  "  The  married  woman  had  power  to 
make  a  will  which  would  pass  separate  estate  and  any 
eatate  that  came  to  her  after  the  passing  of  the  Marriiid 
Women's  Property  Act,  1882,  so,  without  entering  into 
tiie  question  whether  there  was  property  which  she  could 
not  dispose  of,  and  which  would  go  to  the  husband,  we 
grant  general  probate,  gifing  the  administration  of  all 
her  personal  estate  to  her  executors."  The  husband 
elaiined  from  the  executors  the  personal  eatate  which 
the  wife  had  no  power  to  dispose  of.  Kay,  J.,  says  to 
Idni :  **  Yon  cannot  claim  anything  from  the  executors ; 
th^  assert  their  title  to  the  whole  personal  estate,  and  if 
jon  are  desirous  of  asserting  your  claim  to  these  eJiotee 
4n  adian  yon  must  go  to  the  Probate  Oourt  and  get  that 
oonrt  to  revoke  the  general  probate  and  grant  limited 
ptotiate  to  the  executors,  and  administration  emierorum 
to  yourself."  That  was  on  the  ground  that  the  husband, 
after  the  death  of  his  wife,  could  only  claim  her  efioiea 
4n  acUon,  not  reduced  into  possession,  on  taking  out 
administration  to  her,  which  he  had  not  done,  and 
that  bj  bringing  an  action  against  the  executors  he 
admitted  the  title  of  the  executors  to  all  the  estate 
of  the  wife  whioh  the  probate  purported  to  grant 
tbem.  I  think  there  is  a  fallacy  in  that.  How 
was  it  that  the  husband  could  not  get  the  chotee  in 
(MeHon  of  his  deceased  wife  except  by  taking  out  ad- 
ministration f  Because  the  ehoeee  in  action  not  reduced 
into  possession  were  assets  ot  the  wife  to  which  a  legal 
tMm  oould  only  be  acquired  by  a  grant  of  admioistration 


to  her  estate  by  a  proper  court,  and  the  husband,  untiL 
he  had  obtained  such  grant,  had  no  power  to  gi?a  a  legal, 
discharge  for  them.  Bat,  as  the  wife  had  no  power  ta 
dispose  of  them,  the  husband  was  benefioially  entitled, 
there  being  a  clause  in  the  Statute  of  Frauds  whioh  pre- 
vented the  Statute  of  Distributions  gifing  any  right  to 
the  next  of  kin  as  against  the  right  of  the  hasDaud, 
whioh  existed  preTionsly  to  the  Statute  of  Distributions. 

Then  how  is  the  husband  deprived  of  his  wife's  estate 
as  against  the  executors?  This  is  part  of  the  wife's 
estate  which  (subject  to  the  question  I  shall  have  to 
consider  hereafter  as  to  the  right  of  the  executors  to  get 
it  in)  was  not  disposed  of  by  her  will.  It  was  undis- 
posed of  personal  estate  of  the  wife.  If  there  had  not 
been  a  husband  survi? ing,  the  next  of  kin  would  hare 
taken  it  under  the  Statute  of  DistributioDS,  but,  there 
being  a  surrit ing  husband,  he  is  benefioially  entitled  to  it 
Under  the  old  practice,  if  the  husband  died  without 
having  taken  out  administration  to  his  wife,  administra- 
tion was  granted  to  the  next  of  kin,  but  the  beneficial 
interest  of  the  husband  remained  undivested,  and  de- 
volved on  bis  personal  representatites.  So  here  the 
husband,  not  having  taken  out  administration,  cai^not^ 
sue  the  debtors  for  these  choHB  in  action^  but  he  is 
benefioially  entitled  to  them,  and  if  the  executors  under 
the  grant  of  probate  are  entitled  to  sue  for  them,  he  can 
sue  the  executors  in  respect  of  them  as  being  their 
cestui  que  truit. 

It  was  argued  most  ingeniously  by  Mr.  Whitahorne 
that  the  plaintift  has  no  right  here,  but  must  go  to  the 
Probate  Oourt,  and  Kay,  J.,  has  determined  that  he 
must,  on  the  ground  that  the  appointment  of  executors 
is  a  disposition,  to  some  extent^  of  the  property  of  the 
person  who  makes  a  will  appointing  executors ;  that  here 
a  married  woman  makes  a  will  and  appoints  executors,  and 
that  the  grant  of  general  probate  of  that  will  has  in  effect 
given  to  her  by  the  aotion  of  the  Probate  Oourt  power 
to  dispose  by  will  of  this  property ;  that  the  executors 
taking  the  property  must  dispose  of  it  aocording  to 
their  oath — ^tbat  is  to  say,  in  paying  the  debts  and  per- 
forming the  other  duties  imposed  on  them  by  the  will— r 
that  is,  payment  of  the  legaoies  and  handing  over  the 
residue  to  the  residuary  legatees.  This  is  a  fallacy^ 
The  granting  of  probate  to  the  executors  does  not  recog- 
nise the  right  of  the  testatrix  to  dispose  by  will  of  the 
benefloial  interest  in  all  the  property  which  the  executors 
got  in  by  virtue  of  the  probate ;  it  enabled  them  to  get 
in  all  the  assets  of  the  deceased,  whether  benefioially 
disposed  of  by  the  will  or  not,  but  does  not  alter  ths 
beneficial  title  to  the  property.  The  husband  could  not 
himself  get  in  these  ehotea  in  action  without  taking  out 
administration,  but  if  the  right  to  get  them  in  is  grantisd 
by  the  Probate  Oourt  to  another  person,  that  person, 
when  they  are  goc  in,  holds  them  as  trustee  for  the  hus- 


In  my  opinion  the  grant  of  probate  in  the  general 
form  did  not  recognize  the  right  of  the  testatrix  to  dis- 
pose benefioially  of  these  choees  in  action,  nor  the  right 
of  the  executors  to  dispose  of  them  according  to  the 
directions  of  the  will,  but  only  recognized  the  executors 
as  the  persons  who  would  represent  the  deceased  and  get 
in  all  her  assets.  In  my  opinion  that  ingenious  argu- 
ment, by  which  Kay,  J.,  seems  to  have  been  persuaded, 
fails. 

I  am  of  opinion,  then,  that  the  plaintifl  is  entitled  to 
say,  **  1  am  l>eneficially  entitled  to  these  chont  in  action 
when  got  in  by  the  executors,"  but  he  must  take  them 
subject  to  the  same  liabilities  as  if  he  had  taken  out 
administration*  If  he  had  taken  out  administration  he 
would  have  had  to  pay  the  costs  of  administration,  and 
any  debts  there  might  be  of  his  deceased  wife.  There 
might  be  debts  existing  whioh  were  contracted  by  her 
before  the  marriage,  and  those  would  be  payable  out  of 
this  property.  It  is  said  here  that  there  were  debts, 
.but  are  they  debts  payable  out  of  her  assets  ?    I  am 
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not  dealing  with  liabilities  oontraoted  by  her  with  refer' 
enoe  to  separate  estate.  8ach  liabilities  are  not  be^ 
debts  in  the  proper  sense  of  the  word  —  that 
is  to  8a7»  they  are  not  debts  whioh  must  be  paid  by  her 
administrator  or  ezeontor  oat  of  her  assets,  bat  merely 
debts  according  to  the  pecnliar  doctrine  of  the  ooarts  of 
equity  which  enables  a  married  woman  (though  not 
oapable  by  law  of  ountraoting)  to  contract  with  refer* 
enoe  to  her  separate  estate  so  as  to  create  liabilities  pay- 
able ont  of  it.  Patting  snoh  liabilities  aside,  are  there 
any  debts  of  tbis  married  woman  whioh  are  payable  by 
her  personal  representatiTe  oat  of  her  assets?  As  far 
as  the  eTidence  goes,  I  think  we  ought  to  find  that  there 
are  none.  It  is  true  that  the  hasband,  if  he  had  taken 
out  administration,  might  haTehadto  pay  something  for 
his  wife,  for  he  is  bound  to  pay  for  anything  supplied 
to  her  in  the  way  of  proper  provision  for  her,  suoh  as  a 
nurse  and  medicine  daring  her  illness,  and  there  are 
claims  for  matters  of  that  kind,  but  thpse  would  haye 
been  his  debts,  not  the  debts  of  the  wife,  and  he  would 
not  have  paid  them  as  her  administrator. 

Then  there  is  a  question  as  to  the  funeral  expenses. 
Of  coarse,  the  husband  would  be  bound  to  bury  his 
wife,  but  here,  on  the  eyidenoe,  a  portion  of  the 
funeral  expenses  has  been  paid  by  the  hasband,  other 
portions,  it  is  said,  have  been  paid  by  the  executors 
under  the  following  circumstances :— A  husband  is  not 
bound  to  pay  unreasonable  expenses  in  burying  his 
wife,  and  there  was  an  arrangement  made  between  her 
mother  and  the  husband  that  he  should  pay  a  certain 
portion  of  the  expenses,  and  that  the  increase  of  expense 
oecasioned  by  her  being  buried  in  some  particular 
place  in  the  country  should  be  borne  by  the  mother. 
If  this  extra  expense  is  what  the  executors  paid,  and  I 
understand  such  to  be  the  case,  they  muat  look  to  the 
mother  to  repay  them.  Therefore,  I  think  we  ought  to 
declare  that  the  plaintiff  is  entitled  to  the  disputed 
assets,  subject  to  payment  of  probate  and  testamentary 
expenses  properly  incurred.  We  must,  therefore,  dis- 
charge the  order  of  Kay,  J.,  and  we  must  order  re- 
payment to  the  plaintiff  of  those  costs  which,  under 
that  order,  hsye  been  paid  by  him  to  the  executors. 
Then  we  think  that,  as  the  defendants,  no  doubt  by 
the  ingenuity  of  the  arguments  put  by  them  before 
Kay,  J„  persuaded  him  to  make  an  order  which  we 
think  erroneous,  we  cannot  but  giro  the  plaintiff  the 
costs  of  the  appeal  for  setting  that  right, 

[The  Lord  Justice  then  said  that  preWously  to 
the  order  of  Kay,  J.,  both  parties  were  to  blame 
in  the  course  of  conduct  they  pursued,  and,  con- 
sequently, that  each  party  should  bear  his  own  costs 
below.] 

LzMDLST,  L.J.-— This  case  unfortunately  relates  only 
to  a  small  sum  of  money,  but  it  has  raised  a  discussion 
of  considerable  importance. 

The  action  is  brought  by  a  husband  against  persons 
who  have  obtained  probate  in  general  form  of  the  will 
of  his  wife.  Part  of  the  assets  of  the  wife  consists  of 
ehoset  in  adion  which  hare  nerer  been  reduced  into 
possession.  The  husband  says,  in  substance  by  his 
claim,  hand  those  oyer  to  me.  The  defendants,  the 
executors,  oppose  that,  and  they  hare  contended  yery 
ingeniously  as  to  the  yarious  aspects  of  their  rightS|  but 
the  last  thing  they  thought  of  doing  was  to  comply 
with  the  request  of  the  husband.  Kay,  J.,  has  taken  the 
Tiew  that  the  husband  has  no  locua  itandi  at  all  in  the 
Ohanoery  Diyision,  and  that  he  cannot  claim  from  the 
defendants  these  assets  of- his  wife  unless  he  can  get 
the  probate  to  them  revoked,  and  get  letters  of  adminis- 
tration granted  to  him  of  such  parts  of  his  wife's  assets 
as  she  could  not  dispose  of  by  will.  It  logically  follows 
from  that  that  the  husband's  action  was  diilmissed,  with 
costs.  The  plaintiff  appeals  from  that  decision,  and, 
having  considered  the  case  and  beard  the  argument,  it 


appears  to  me  that  Kay,  J.,  has  taken  an  erroososi  visv 
of  the  husband's  position. 

The  rights  of  the  husband  require  for  their  dutdi- 
tion  some  inquiry  into  old  law.    The  position  ot  tlis 
husband  will  be   found    explained  aeeuratelj,  1  \t%» 
lieve,  and  clearly  by  Williams,  J.,  on  Esseaton,  7tii 
ed.,  vol.  8,  p.  1,488.    He  says :— *'  It  has  been  shows 
in  a  former  pert  of  this  treatise  that  the  hnsbsod  is 
entitled  to  the  grant  of  administration  of  his  wifs's 
effects,  and,  consequently,  before  the  Statuts  of  Db- 
tribntions  be  was  entitled,  as  all  administtston  ven^  to 
the  exclusive  enjoyment  of  the  residue."    Ai  tiis  Isv 
stood  before  that  statute,  the  administrator  took  the 
residue  for  his  own  benefit.     The  Statute  of  DIstai* 
butions    was    passed,    altering    that    law  ss  npA 
administrators  generally,  and  tiiere  were  sobs  ozpMi- 
sions  in  it  whioh  raised  a  doubt  whether  it  hsd  not 
altered  the  law  as  regards  the  husband.    That  dosbt 
was  set  at  rest  by  a  dause  introduced  into  the  Ststito 
of  Frauds,  which  enacted  that  neither  the  Stitato  U 
Distributions  noranythingthereiaoontained''BhsUbe«oB- 
strued  to  extend  to  the  estates  of /erne  eotPcrd  thst  siiill 
die  intestate,  but  that  their  husbands  may  demind  tad 
have  administration  of  their  righto,  credits,  sad  other 
personal  estates,  and  recover  and  enjoy  the  sams  si  tbsj 
might  have  done  before  the  making  of  this  Aot."  That 
left  (he  husband  where  he  was  before.    But  thst  giro 
rise  to  another  doubt,  and  that  doubt  was  this.  It  ii 
clear  that  since   the  Statute  of   Frauds,  if  ths  hsi- 
band  takes  out  administration,  he  can  get  the  mm* 
sionary  ehoHB  in  adion  of  the  wife,  but  if  he  doeinst, 
the  Statute  of  Frauds  does  not  in  terms  apply.   Thst 
doubt  was  raised  and  solved  very  early  in  the  esis  of 
Cart  y.  Reea,  which  is  stated  in  the  following  tem  hf 
Oowper,  L.O.,  when  giving  Judgment  in  Sqidb  v.  fFfs, 
1  P.  Wms.  378,  381 :— '« A  wife  died  possessed  of  ekm 
in  adion,  and  the  husband  survived  and  disd  withost 
taking  out  letters  of  administration  to  his  wifs,s(tar 
which  the  next  of  kin  of  the  wife  administered  to  hm, 
and  Lord  Parker  held  that  the  administrator  to  the 
wife  was  but  a  trustee  for  the  executor  of  the  hasbsad, 
the  right  to  the  wife's  chous  in  acHon  being,  bj  tiis 
Statute  of  Distributions;  veeted  in  the  husband  as  next 
of  kin  to  the  wife  ;  and  whereas  there  is  a  proviio  is 
S9  Oharles  XL,  saying  that  the  Statute  of  Distribatisu 
shall  not  extend  to  the  estates  of  feme  etwerit  that  die 
intestate,  but  that  their  husbands  may  have  sdoiiiH 
tration  of  their  personal  estate  as  before  the  mskisg  cf 
the  Act,   bis  lordship  said,  this  clause  was  msde  is 
favour  of  the  husband,  and  not  to  his  prejudice;  so  thst 
it  was  intended  by  the  Parliament  that  the  hashiad 
should  be  within  the  Statute  of  Distributions  so  ai  te 
take  the  wife's  ehosea  in  adion  as  to  his  bsncAt,  hat 
should  not  be  within  the  same  as  to  his  pr^udios ;  ssd 
that  this  was  a  new  point  but  had  been  settled,  ssd 
upon  very  good  reason,  for,  were  the  oonstEUctloii  to  be 
otherwise,  the  husband  of  the  wife  intestate  would  bs 
in  a  worse  case  than  the  next  of  kin,  though  ever  se 
remote,  which  was  not  the  intent  of  the  atatate." 

There  are  other  cases  which  will  be  fovad  is 
Williams,  J.'s  book  at  p.  1489  whioh  are  to  tbs  ssm 
effect,  and  there  is  now  no  doubt,  as  regards  ihedem 
in  adion  of  the  wife  not  reduced  into  possessisa  dsnsg 
the  coverture,  that  if  the  husband  survives  hs  ii  bene* 
fldally  entitled  to  them.  If  he  takea  out  lettsn  ef 
administration  he  is  entitted  to  them  at  lav  sad  la 
equity,  but  if  he  does  not  take  out  letters  of  adniaistn* 
tion  the  legal  personal  representative  of  the  wile  is  ^ 
person  to  get  them  in,  but,  having  got  these  is,  boUs 
them  in  trust  for  the  husband.  That  appsaa  to  ns  to 
be  the  law  as  settled  ever  since  the  case  in  Atf« 
WiUiatM. 

Now,  pausing  there  for  a  moment,  let  us  see  how  thiu 
affecto  the  rights  of  the  husband  in  this  ease.  Uatt 
lately  the  practice  in  the  Probate  Ck>nrt  was  to  pw 
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Smabt  v»  Tbantbb, — ^In  bb  A  SouonroB. 


OovBTOF  AnmjOf 


admiaiatniiioii  of  the  estates  of  married  women  in  what 
may  be  ealled  in  a  popolar  sense  a  doahle  fonn.  It  a 
Bsnied  woman  left  a  will  the  executors  wonld  take  out 
piobafte  as  to  some  assets  and  the  hnsband  would  take 
oat  sdmioistration  as  to  the  rest.  After  the  passing  of 
the  Married  Women's  Property  Aot  that  was  found  to 
be  eitramely  embarrassing  in  praotioey  which  is  obrious 
eneiigh  if  we  consider  the  effect  on  people  who  have  to 
psjmon^  to  the  wife's  representatiTes.  Supposing  there 
ware  two  legal  personal  representatif es  of  the  wife  and 
I  owe  money  to  the  wife,  to  whom  am  I  to  pay  P  In 
order  to  get  rid  of  that  dif&oulty,  and  perhaps  also  for 
o&er  reasons,  the  practice  of  the  Probate  Court  was 
altered  in  1887,  and  that  rule  which  has  been  read,  and 
vhioh  I  will  not  read  again,  was  made,  and  in  conformity 
with  that  rule  when  a  woman  dies  leering  a  will,  the 
Fiobate  Conrt  grants  probate  of  .that  will  to  the 
eneators  named  in  it,  and  it  does  not  and  will  not,  as  I 
undsfstand,  grant  partial  probate  to  one  person  and 
letters  of  administration  as  to  the  rest  of  her  property  to 
mother.  Bnt  it  is  manifest  that  this  alteration  in  the 
praetioe  of  the  Probate  Court  cannot  affect  the  rights  of 
psrtiesto  pvoperty.  It  is  mere  matter  of  machinery. 
The  defendants  have  obtained  general  probate  of  the 
vife's  will.  What  is  the  consequence  of  that  P  The 
eoDseqaenoe  is  that  they  are  the  persons,  and  the  only 
pereons,  entitled  in  this  country  to  get  in  the  personal 
aaets  of  the  wife.  It  does  not  mstter  whether  she  can 
dispose  of  them  by  will  or  not.  They  are  the  only  per- 
eons entitled  in  this  country  to  get  them  in. 

The  next  point  is,  what  are  the  executors  to  do  with 
theee  eAoses  in  aelion  when  they  have  got  them  in  P  If 
we  bear  in  mind  tlmt  this  marriage  took  place  before  the 
Usnied  Women's  Property  Aot  of  1882,  the  mode  of 
dealing  with  these  particular  assets  of  the  wife,  I  appre- 
hend, ie  dear  enough.  They  are  assets  of  the  wife,  they 
belong  to  her  husband ;  she  cannot  give  them  away 
without  his  consent.  They  belong  to  him  on  the 
anthority  of  the  cases  to  which  I  have  already  slloded. 
It  if,  however,  conceivable  that  at  common  law,  with- 
sat  reference  to  separate  estate,  there  might  be  debts  of 
the  wife  properly  payable  oat  of  these  assets.  That 
VDold  be  the  case  if  she  had  contracted  a  debt  before 
aarriage  which  was  unsatisfied.  Such  a  debt  would  be 
WftUe  out  of  her  assets  in  the  event  of  her  dying 
before  the  haelMnd.  That  is  one  instance,  and  there 
might  be  others.  She  might,  for  instance,  be  a  sole 
trsder.  Now,  if  any  debts  contracted  by  her  and  pay- 
able at  law  oat  of  her  assets  exist,  they  would  come  out 
of  her  asseta  in  priority  to  anything  else.  But  it  is  clear 
that  there  were  no  such  debts  here,  and  that  there  is  no 
QBs  in  haring  an  iuquiiy  on  the  subject.  The  existence 
of  Buch  debts  is  a  mere  theoretioal  possibility,  with 
whieh  we  need  not  concern  ourselves.  The  result, 
therefore,  is  this,  that,  subject  to  the  payment  of  the 
testsmentary  smd  probate  expenses,  these  assets  belong 
to  the  husband.  I  think,  therefore,  that  his  action 
ihoQld  not  have  l>een  dismissed,  but  that  he  is  entitled 
to  a  declaration  that,  subject  as  I  have  said,  these  assets 
belong  to  him.  [His  lordship  then  said  that  he  agreed 
vith  Cotton,  L.J.,  as  to  the  costs.] 

Lons,  Ij.J«-— The  form  in  which  probate  is  granted 
does  not  in  any  way  alter  the  rights  of  benefloiaries. 
ynun  that  is  borne  in  mind  I  do  not  think  that  thie 
esse  ieso  dif&eult  to  deal  with  as  it  at  first  appears.  I 
^npose  to  aay  only  very  little  with  regard  to  it,  and 
^  very  ahottly  to  atate  what  to  my  mind  the  result  in 
the  eireumatanoes  of  this  case  is.  It  appears  to  me  that 
the  ezsGutora  are  the  proper  persons  to  get  in  these 
<>iM«Dding  cAoies  in  adion  of  the  wife,  and  that  the 
haibaBd  subsequently  gets  payment  from  the  executor, 
nhjeet  to  the  same  deduotiona  as  those  cAoses  in  adion 
vonkl  have  been  sobjeoted  to  if  the  husband  had  taken 
sot  administntionQiider  the  old  practice.    I  agree  with 


what  has  been  said  by  the  rest  of  the  court  In  all 
respects,  and  also  I  agree  with  what  haa  been  said  with 
regard  to  the  proper  mode  of  dealing  with  the  costs  in 
this< 


HnraTM  or  OanBB.— Reverse  the  order.  The  ooart» 
being  satisfied  that  there  are  no  debts  of  the  plaintiff's 
wife  payable  out  of  her  assets  claimed  by  the  plaintiff^ 
declare  that,  subject  to  the  payment  of  the  probate  and 
testamentary  expensesproperly  incurred  by  the  defendant, 
other  than  the  costs  of  this  action,  the  plaintiff  is 
entitled  to  those  assets.  Liberty  to  apply  with  respect 
to  the  probate  and  testamentary  expenses  and  generally. 
The  defendant  to  repay  the  costs  paid  by  the  plaintiff, 
and  pay  the  costs  of  the  appeal ;  each  party  to  pay  their 
own  costs  of  the  action. 

Solicitors,  CtjUytr-Brntow,  Wither$,  RuBseU,  dk  HiU, 
for  Wood  A  Awdry,  Chippenham;  Moru,  HewUt,  A 
Farman,  for  A.  fF,  Boodle,  New  Swindon. 


From  Q.  B.  Div.  May  14. 

In  re  A  Soughob. 
^  parte  Official  Ebceiykb.  (a.) 

BolidtorSiriking  off  roU— Right  to  m<ike  application 
^SoUdtors  Act,  1888  (51  A  52  Vict.  c.  65),  se.  13,  15 
^Rulee,  Part  /.,  r.  1 ;  Part  VI.,  r.  3  ;  Form  V.      . 

An  application  under  section  13  of  the  Solicitore  Act, 
1888,  to  strike  the  name  of  a  solicitor  of  the  rolls  map 
he  made  by  a  person  who  has  not  employed  the  solicitor 
in  a  pro/essiondl  capacity. 

Decision  of  the  Queen's  Bench  Division  (ante,  p,  507) 


Appeal  from  the  decision  of  a  divisional  court  (Lord 
Coleridge,  C.J.,  and  Mathew,  J.),  reported  ante,  p.  507, 
where  the  facts  are  fully  etsted. 

A  solicitor,  having  become  bankrupt,  was  examined 
before  the  official  receiver,  and  in  the  course  of  his 
examination  he  made  certain  statements  which  the 
official  receiver  laid  before  the  Incorporated  Law 
Society  and  on  which  the  official  receiver  applied  to 
strike  the  name  of  the  solicitor  off  the  rolls.  Objection 
was  taken  that  the  official  receiver  had  no  ^ocus  standi 
to  make  the  application,  and  a  case  was  stated  for  the 
opinion  of  the  Queen's  Bench  Division. 

The  Divieional  Court  held  that  the  application  might 
be  made  by  the  official  receiver,  and  directed  the  case  to 
proceed. 

The  solicitor  appealed. 

Winch,  Q.C.f  and  Stock,  for  the  appellant. — The 
application  to  strike  a  solicitor  off  the  rolls  can  only  be 
made  by  a  person  who  has  been  or  is  a  client  of  the 
solicitor.  This  is  shown  by  the  form  of  affidavit  given 
in  the  schedule  to  the  rules  of  the  31st  of  January, 
1889,  made  under  the  Solicitors  Aot,  1888 :  '*  I,  A.  B., 
of  ,    make    oath  and   say   as  follows:— (1) 

C.  D.,  of  ,  solicitor  of  the  Supreme  Court  of 

Judicature  in  England,  has  been  employed  by  me  in  a 
professional  capadty  for  the  last  ten  years  (or  as  the 
case  may  be).*' 

sMuir  Mackenzie,  for  the  offloial  receiver,  and  Hoi* 
lams,  for  the  Incorporated  Law  Society,  were  not  called 
upon  to  argue. 

Lord  EsHBx,  M.B.— The  Act  of  Pdrliament  undei 
which  the  rulee  were  made  is  perfectly  dear.  An 
application  under  it  may  be  made  by  anyone  to  strike 
a  solicitor  off  the  rolls,  and  is  not  confined  to  oUenta 

'  I  ■■  —  ■ , Ill 

(a.)  Beported  by  A*  P.  PanoiVAL  Ksxp,  Esq.,  Biniator- 
nt-Law. 
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of  tb'6  solicitor.  The  rales  are  to  the  same  effect.  The 
jppellaDt'e  oonneel  do  not  diepate  this,  but  they  say 
that  both  Act  and  rales  are  restricted  by  the  form  of 
aifidavit  given  in  the  sohedole*  That  form,  no  donbt, 
glvea^asan  instance,  the  case  of  an  applioation  by  a 
oUent»  but  the  words  '*  or  aa  the  case  may  be "  show 
tiiat  this  is  not  the  only  instance*  I  do  not  think  that 
the  form  in  any  way  restricts  the  Act  and  rales,  and  if 
it  does  derogate  from  them,  it  is  altogether  Toid  and 
ultrd  Wres,  because  the  Judges  by  whom  it  was  made 
had  no  power  to  derogate  from  an  Act  of  Parliament. 
Therefore,  in  my  opinion,  the  Judgment  of  the 
Divisional  Court  was  perfectly  right,  and  must  be 
aiflrmed. 

Fry  and  Lopbs,  L.JJ.,  concurred. 

Appeal  di$mU$ed, 

Solicitors  for  the  appellant,  Long  A  Gardner, 

Solicitor  for  the  Incorporated  Law  Society,  E,   W. 
WilliatMon, 

Solicitor  for  the  ol&oial    receiver,    SolieUor  to    the 
Board  of  Trade. 


From  Q.  B.  Div.  1 
[end  Q.  B.  Div.]  f 


April  15;  Mays. 


Cook  v,  Wuelloce:.  (a.) 

Fradiee — Security  for  cosd — Adion  againet  tenant  for 
rent — Bankrupt  plaintiff^Security  for  co$t$  of  acUon 
^-•Application  to  make  trustee  plaintiff. 

The  plaintiff  having  brought  an  adion  to  recover  rent 
of  certain  premises  demited  by  him  to  the  de/endant,  th^e 
drfendant  discovered  that,  at  the  time  of  the  lease,  the 
plaintiff  was  a  bankrupt,  and  tJhat  his  discharge  had 
been  made  conditional  upon  his  paying  his  creditors  5s, 
in  the  pound.  This  sum  had  not  been  paid.  The 
defendant  thereupon  applied  thrit  the  trustee  in  bank^ 
ruptcy  should  be  made  plaintiff,  or  thai  the  defendant 
should  be  ordered  to  give  security  for  the  costs  of  the 


Bitld  {affirming  the  judgment  of  the  Queen's  Bench 
Diviaion),  thMt  the  defendant  was  estopped  from  denying 
the  plaintiff's  title  and  setting  up  the  tide  of  the  trustee  ; 
ihat  the  mere  fad  of  bankruptcy  was  not  of  itself  suffl' 
dent  ground  for  ordering  security  for  costs;  and  that 
tJie  plaintiff  was  not  a  mere  nominal  plaintiff  suing  on 
behalf  of  his  trustee  in  bankruptcy,  as  he  would  gain  a 
benefit  if  he  succeeded  in  the  adion,  and  that  he  could 
not  be  required  upon  that  ground  to  give  security  for  ' 
costs. 

Rhodes  v.  Dawson,  84  W.  B.  240,  16  Q.  B.  D,  648, 


Appeal  from  chambers. 

In  1887  the  defendant  became  tenant  to  the  plaintiff 
of  certain  premises,  and  entered  into  possession.  In 
1889  the  plaintiff  brought  an  action  to  recover  rent  in 
anear,  and  the  defendant  discovered  that  the  plaintiff 
had  been  adjudicated  bankrapt  in  1885,  and  that  his 
discharge  had  been  made  conditional  upon  his  paying 
his  creditors  5e.  in  the  pound,  which  sum  had  not  been 
paid.  The  defendant  thereupon  applied  for  security  for 
the  costs  of  the  action,  and  the  master  made  an  order 
that  the  plaintiff  should  give  security  for  the  defendant's 
costs  in  the  action  in  the  sum  of  £60,  and  that  in  the 
meantime  all  further  proceedings  be  stayed,  unices 
within  seven  days  the  official  receiver  be  made  plaintiff 

(a.)  iKeiported  by  SvxKomi  L.  Houjmd  and  W.  F.  Babut, 
Esqs.,  Ba«islert^t-Law. 


in  the  action.    The  judge  in  chambera  refened  the- 
matter  to  the  court. 

8.  Lync\  for  the  plaintiff. 

Yelverton,  for  the  defendant. 

Yauohait  Williams,  J. — ^The  order  of  the 
cannot  be  suppoited.  Where  a  plaintiff  is  aa 
charged  bankrapt  suing  in  respect  of  a  cause  of 
arising  subsequent  to  tho  bankraptcy,  the  plsiatiil 
cannot  be  called  upon  to  give  security  for  costs,  or  to 
make  the  trastee  plaintiff.  Section  148  of  theOomiaaa 
Law  Procedure  Act,  1858,  only  applied  to  a  csaK  of 
action  which  had  accraed  before  bankrnptoy :  SXadUL 
V.  GoUier,  2  W.  B.  197,  3  B.  *  B.  874  Thfr 
plaintiff  is  not  a  nominal  plaintiff  it  he  sues  ii 
respect  of  a  cause  of  action  accrued  pending  the  baak- 
ruptoy.  Herbert  v.  Bayer,  5  Q.  B.  965,  deddes  thslt» 
plead  the  bankruptcy  alone  is  not  a  good  plea;  aad 
that,  unless  the  traatee  interferes,  the  bankrupt  bsi  a 
good  cause  of  action,  and  is  entitled  xo  eue.  In  j^adboa 
V.  HiU,  W.  N.,  1888,  p.  833, 33  S.  J.  98,  North,  J.,  held 
that  an  undischarged  bankrupt  oould  sue  vithoot  his 
trustee,  and  that,  unless  there  was  some  suggestioB  tint 
the  action  was  brought  on  behalf  of  the  trastee,  ths  na- 
discharged  bankrapt  need  not  give  security  for  eoiti.  It 
the  Judgment  of  Lindley,  L.J.,  in  Bhodee  v.  Z>aisioa,  94 
W.  B.  840,  16  Q.  B.  D.  548,  is  looked  at,  it  is  dssr 
that  the  rale  as  to  security  for  costs  only  applies  vliece 
the  plaintiff  is  a  mere  nominal  plaintiiE.  In  a  osss  Ub 
this,  the  bankrapt's  position  is  much  like  that  of  sa 
agent  who  has  made  himself  liable  for  an  undiieloitd 
principal.  He  has  a  right  to  sue,  subjeet  to  the  right 
of  the  principal  to  intervene.  The  order  mads  1^  the 
master  miut,  therefore,  be  discharged. 

Lawbanob,  J.,  concurred. 

The  defendant  appealed. 

lelverton,  for  the  defendant; 

iP.  Lynch,  for  the  plaintiff,  waa  not  called  upon. 

The  arguments  sufficiently  appear  from  the  Jodg* 
ments. 

Sections  80  and  44  of  the  Bankraptcy  Act,  1883; 
Gowell  V.  Taylor,  34  W.  K.  84,  31  Ob.  D.  34  886; 
Bhodee  v.  Dawson,  34  W.  B.  840,  16  Q.  B.  D.  548, 
wers  cited. 

Lord  EsHsa,  M.B.— It  seems  to  me  that  the  Jodg- 
ment  of  Yaughan  Williams^  J.,  aoonrately  atatee  the  lav. 
The  plaintiff  granted  a  lease  of  oertain  premises  to  the 
defendant,  and  the  defendant  entered  into  posssssiwi 
The  plaintiff  now  sues  for  rent  in  arrear.  The  flnl 
point  Uken  is  that  the  plaintiff  is  not  the  right  plsia- 
tiff,  as  he  is  an  undischarged  bankrapt,  aad  that  the 
trustee  in  bankruptcy  ought  to  sue.  The  answer 
to  that  is  that  the  plaintiff  waa  a  bankrapt  when  he 
granted  the  lease,  and  the  defendant  is  tbeicfote 
estopped  from  denying  the  plaintiff's  title  andssttiag 
up  the  title  of  the  trastee  in  bankraptcy.  It  was  aeit 
said  that,  the  plaintiff  being  bankrapt,  the  defendant  if 
entitled  to  security  for  the  ooets  of  the  aotioB.  laaif 
opinion  the  defendant  at  the  trial  would  not  be  sUevsd 
to  give  evidence  of  the  plaintiffs  bankraptcy,  ss  ttst 
fact  would,  under  the  drcumstanoes^  be  whioflj  im- 
material. Can  be,  then,  be  allowed  upon  •  preUniasiy 
summons  to  show  that  the  plaintiff  la  a  baakraflt  se  sa 
to  get  an  order  for  security  for  the  coeta  of  the  aclisn? 
If  that  were  aUowed  it  would  be  very  atmng%  bilitis 
not  neceesary  to  decide  the  point,  beeaoae  not  oa^  ii 
mere  poverty  not  euffldent  ground  for  orderiag  sssvityt 
but  in  Bhodes  v.  Baweon  thU  oonrt  laid  it  dovnthi* 
bankraptcy  of  itself  waa  not  sufHeient  reason  floe  sosk 
an  order.  It  waa  then  aaid  that  the  plalntlft  «« • 
mere  nominal  plaintiff,  not  indeed  in  the  usual  aaisssa 
beiog  put  forward  by  some  panM»  behind  himt  b*^  1** 
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the  giound  that  if  he  raooeeded  in  the  actiott  be  woald 
hold  the  moDey  for  his  tzmtoe  in  bankrnptoy — that  is  to 
aajy  he  would  be  a  trustee  for  his  tmstee.  I  do  not 
think  that  the  plaintiff  would  hold  the  monej  as  a 
troitee  for  his  trustee  in  bankruptcy^  inasmuoh  as  the 
ktter  could  only  get  the  money  by  an  order  of  the  Bank- 
inptoy  Oourt.  But,  even  if  the  plaintifl  were  a  trustee, 
it  does  not  follow  that  he  is  a  mere  nominal  plaintiff. 
If  he  suceeeds  in  the  aotiou,  he  may  be  able  to  fulfil,  or 
•ppzoaoh  nearer  the  fulfilment  of,  the  condition  imposed 
upon  the  grant  of  his  discharge  by  the  Bankruptcy 
Gbuit»  Therefore  if  he  suooeeds  he  will  obtain  a  ben«fit, 
though  no  doubt  his  oreditois  will  also  obtain  a  benefit. 
Aeoovdiogly  he  cannot  be  said  to  k>e  a  mere  nominal 
plaintiff.  Upon  all  groundfl  the  appeal  fails,  and  must 
be  dismissed. 

Fkt,  L.  J.— I  am  of  the  same  opinion. 

Lopss,  L.J.— I  am  of  the  same  opinion.  The  first 
point  taken  was  that  the  plaintiff  was  not  the  right 
plaintiff.  The  defendant,  however,  is  estopped  from 
denying  the  plaiutiff*s  title.  It  was  then  said  that  the 
pJaintifi  is  a  bankrupt,  and  ought  to  giro  security  for 
the  costs  of  the  action.  In  Rhodei  ▼•  Dawaon  the 
question  of  security  for  costs  was  fully  gone  into,  and 
this  passage  from  Ohitty*s  Archbold,  voL  1,  14th  ed., 
c  33,  p.  398,  was  cited  in  the  Judgment  with 
approval : — "  The  plaintiff  will  not  be  compelled,  to  give 
security  for  costs  merely  because  bo  is  a  pauper,  or 
bankrupt,  or  insolvent,  and  this  even  la  a  qui  torn  action. 
And  thia  rule  applies  where  the  plaintiff  is  trustee  of  a 
bankrupt  and  is  suing  for  the  benefit  of  the  estate  ;  or 
where  the  plaintiff  is  suing  as  executor  for  the  benefit 
of  the  testator's  estate.''  That  seems  to  me  to  lay  down 
the  rule  correctly,  and  covers  the  present  esse.  Ah  to 
the  last  point,  that  the  plaintiff  is  a  mere  nominal 
plaintiff,  I  entirely  agree  with  what  haa  been  said  by 
the  Master  of  the  Bolls. 

Appeal  dismiitedm 

Solicitor  for  the  pUintiff,  H.  F.  Oddy. 

SoUdtor  for  the  defendant,  G.  A.  Sail. 


Jan.  21. 


Chan.  Biv.  I 
North,  J.   ( 

Stoxxs  «.  DucBoz.  (a.) 

Iniand  retfenue — Legacy  duty — Real  e$iaie  in  foreign 
amniry — Lezlooi — Partner  ship  property -^Gonvereion, 
A  iettaiorf  who  died  in  1880,  and  who  at  the  time  of  hie 
deaih  wa$  domiciled  in  England^  ?Md  for  many  yean  pre- 
vtois  to  hie  death  carried  on  the  buaineae  of  aheep^breeding 
in  partnership  with  hie  brother,  B.  iS.,  in  New  Zealand. 
I^sri  of  the  partnerehip  property  coneieted  of  a  freehold 
e$tate  in  New  Zealand,  knovon  as  the  Mitbourne  Ettale. 
By  ariidee  of  partnerehip  dated  the  I4th  of  February, 
1879,  made  between  the  teetator  and  B,  8.,  it  uKie  agreed 
that  the  Milboume  Betate  ehould  be  forthwith  eold  in  the 
manner  which  the  partiee  ehould  mutually  agree  upon, 
and  the  artidei  contained  provieione  for  eale  in  oaee  of 
no  agreemrat  and  for  carrying  on  the  partnerehip. 
'B.  8.  died  in  January,  1880.  The  teetator  was  entUUd 
to  fomr^Hvenths  of  the  partnerehip  property.  No  eaU  of 
the  eetaie  wae  made  in  the  lifetime  either  of  B.  8*  or  of 
ike  teeiator.  The  teetator  by  hie  will  gave  hie  fouT" 
eeeenthe  in  the  Milboume  Eetate  to  truet^  upon  truet  to 
"uU,  with  powen  of  management  until  eale,  and  mdfeet  to 
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the  payment  of  an  annuHv,  and  of  the  income  of  one* 
•eventh  to  the  widow  of  B.  8.  during  her  life,  to  divide 
the  proceeds  and  produce  until  eale  among  thirteen 
eharitiee.  The  Milbourne  Estate  ?iad  never  been  eold, 
but  the  income  eince  the  death  of  the  ttetator  had,  from 
Hme  to  time  been  paid  into  court  in  an  action  to  ad» 
minieier  the  teetaitor*e  eetate  which  wae  commenced  in 
1881.  Under  an  order  made  in  t?ie  action  in  April, 
1888,  the  fundi  then  in  court  were  divided,  and  legacy 
duty  had  been  paid  upon  the  moneye  arieing  from  the 
Milbourne  Eetate.  The  duty  had  been  paid  under  an 
arrangement  that  it  ehotdd  be  rtpaid  if  it  wae  ultimately 
decidA  that  it  ehould  not  be  payable. 

The  Oovernore  of  the  London  Hoepiial,  who  had  been 
appointed  to  represent  the  other  charitiee,  presented  « 
peAiiion  aeking  for  dietribution  of  the  fund  which  had 
accumulated  in  court,  without  payment  of  legacy  duty,  on 
the  ground  that,  inaemuch  as  it  represented  proceeds  of 
sale  of  real  eetcUe  in  New  Zealand,  it  wae  not  subject  to 
English  legacy  duty. 

Held,  that,  ae  the  teetator's  interest  in  the  property  was 
personal  estate,  legacy  duty  was  payable  according  to  the 
law  of  the  testator* s  domieiL 

Forbes  v.  Steven,  l^  W.  R.  686,  L.  R.  10  E^.  178, 
followed. 

Petition. 

The  testator,  J.  M.  Stokes,  for  many  years  previous 
to  and  at  the  time  of  bis  death  carried  on  the  business  of 
sheep-breeding  in  New  Zealand  with  bis  brother,  Robert 
Stokes.  •  Part  of  the  partnership  property  consisted  of  a 
freehold  estate,  called  the .  Milbourne  Estate,  iu  New 
Zealand,  the  legal  estate  of  which  was  vested  iu  the  two 
brothers  as  tenants  in  common.  The  testator  was 
entitled  to  four-sevenths  of  the  partnership  property, 
and  Robert  Stokes  was  entitled  to  the  remainder.  Prior 
to  the  year  1»79  the  partnership  business  was  carried  on 
without  articles  of  partnership. 

By  articles*  of  partnership  dated  the  14th  of 
January,  1879,  and  made  between  the  testator  and 
Robert  Stokes,  it  was  agreed  that  the  whole  of  the 
Milbourne  Estate  should  be  sold  forthwith  without  any 
unnecessary  delay  in  the  manner  whicli  the  parties 
should  mutually  agree  upon,  and  the  articles  contained 
provisions  for  the  case  of  the  parties  not  coming  to  au 
agreement,  and  for  carrying  on  the  partnership  until 
tale. 

Robert  Stokes  died  on  the  20th  of  January,  1880. 
No  sale  had  then  been  made  of  the  MUbourue  Estate. 
The  testi^tor  by  his  will,  dated  the  11th  of  June,  1880, 
gave  and  devised  to  trustees  therein  named  his 
four  equal  seventh  shares,  and  all  other,  if  any,  the 
estate  and  interest  which  he  might  at  the  time  of  his 
death  possess  or  have  power  to  dispose  of  in  the  estate 
known  as  the  Milbourne  Estate,  upon  tru^t,  as  soon  as 
conveniently  might  be  after  bis  decease,  to  sell  the  same, 
and  he  expressly  authorized  his  trustees  to  concur 
with  the  owners  or  owner  of  any  othe.r  shares  or  share 
in  the  said  estate  iu  aay  sale  or  contract  for  sale  and 
division  of  the  proceeds  thereofy  or  to  concur  io,  or  to 
procure  a  partition  of  the  said  estate  ;  and  he  directed 
his  trustees, subject  to  the  purchase  of  an  annuity  of  £100, 
to  divide  the  residue  of  the  proceeds  of  sale  among 
thirteen  named  charities,  one  iu  New  Zealand,  one  in 
Scotland,  and  the.  remainder  in  Eogland,  and  that 
until  the  sale  the  trustees  should  teoeive  his  share 
of  the  rents  aod  profits  of  the  said  estAte  and  the  pro- 
duce thereof,  and  after  payment  of  the  said  annuity 
should  invest  and  aocummulato  the  residue  and  hold  it 
upon  the  trusts  aforesaid. 

By  a  codicil,  dated  the  18th  of  September,  1880,  the 
testator  repeated  the  devise  to  bis  trustees  of  his  share 
of  the  Milbourne  Estate,  including  the  sheep  and  stock 
thereon,  and  he  gave  his  trustees*  full  powers  of  manage- 
ment until  sale ;  ^  and  he  gave  the  income  of  one  of  his 
four-seventh  shares«  and  the  proceeds  thereof,  to  ttte 
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widow  of  Robert  Stokes  for  her  life,  and  eabjeot 
thereto  oonfirmed  the  tmsta  of  hie  wiU. 

The  testator  died  on  the  same  18th  of  September, 
1880.  He  was  domfoUed  in  Ea^and  at  the  date  of  his 
death. 

In  1881  an  action  was  commenced  for  the  administration 
of  the  testator's  estate,  and  the  nsnal  decree  was  made  in 
March,  1881.  B/  the  order  on  further  consideration 
made  on  the  30th  of  July,  1883,  certain  fands  in  court 
were  distiibuted,  and  the  trustees  were  ordered  to  pay 
into  court  from  time  to  time  the  moneys  receifed  by 
them  in  respect  of  three-sevenths  of  the  New  Zea- 
land estate  until  sale,  and  that  the  same  should  be 
inveited  and  accumulated.  By  an  order  dated  the  12th 
of  April,  1888,  it  was  ordered  that  a  part  of  the  Oonsols 
then  in  court,  amounting  to  £7,597,  should  be  applied 
in  discharging  a  legacy,  and  that  the  legacy  duty  on  the 
residue  of  the  Oonsols  should  be  paid,  and  the  residue 
divided  among  the  thirteen  charities  named  in  the  will. 
This  legacy  duty  was  paid  under  an  arrangement  with 
the  Treasury  that  it  should  be  repaid  if  it  was  ultimately 
decided  not  to  be  payable.  After  the  date  of  this  order 
the  trustees  paid  into  court  a  further  sum  of  £3,054, 
representing  the  income  of  the  tbree-acTenth  shares 
belonging  to  the  charities  accrued  since  the  former 
order. 

This  petition  was  presented  by  the  London  Hospital, 
who  had  been  appointed  to  represent  the  other  charities, 
asking  that  this  sum  might  be  divided  among  the 
charities  without  any  deduction  for  legacy  duty. 

^ig^tfp  Q'O.f  and  Morahead,  for  the  petitioner. — ^All 
property  is  not  subject  1o  legacy  duty.  Before  the  Aot 
36  Geo.  3,  c  52,  legacy  duty  was  payable  on  receipts. 
That  Act,  however,  charged  it  on  the  property,  but  it 
ptill  was  charged  only  on  mere  personalty.  The  Act  45 
Oeo.  3,  c.  28,  s.  4,  churges  the  duty  upon  any  legacy 
charged  upon  real  estate,  and  on  the  proceeds  of  any 
resl  estate  directed  by  the  will  to  be  sold.  It  was 
originally  thought  that  the  question  depended  upon 
where  the  property  was  situate  or  was  collected.  The 
case  of  Thomson  ▼.  The  AdvocaU-Oeturaf^  12  01.  &  F. 
1,  however,  established  the  rule  that  the  question 
depends  upon  the  testator's  domicile  and  that  if  he  is 
domiciled  in  England,  property  collected  abroad  must 
pay  duty,  but  the  rule  in  such  a  case  refers  only  to  per*- 
sonal  estate  properly  so  called,  and  not  to  a  legacy 
charged  on  land,  in  which  case  the  hx  loci  rei  aUm  pre- 
vails. The  case  of  ForhtB  t.  SUvm,  18  W.  B.  686,  L.  R. 
10  Eq.  178,  will  be  relied  upon  by  the  Orown,  but  that 
case  only  really  decides  that  conversion  for  one  pur- 
pose is  conversion  for  all.  •  That  case  does  not  apply 
to  land  outside  the  Jurisdiction. 

The  followiog  cases  and  text-books  were  referred  to 
in  the  course  of  the  argument  i^^OhaJtfiM  v.  Berchioldi, 
20  W.  B.  401,  L.  B.  7  Ob.  192 ;  Freeke  t.  Oarberry^  21 
W.  B.  835,  L.  B.  16  Eq.  461 ;  Duncan  t.  Lawton,  37 
W.  B.  524, 41  Ob.  D.  394 ;  Maison  t.  Swift,  8  BeaT.  368 ; 
AUomey»Qentral  v.  Loma$,  22  W.  B.  188,  L.  B.  9  Ex. 
29;  AUomty-Oentral  y.  Buhbuck,  13  Q.  B.  D.  275,  32 
W.  B.  Dig.  170;  AUortiey'Oeneral  v.  The  MarquU  of 
Aile$hury,  36  W.  B.  737,  12  App.  Oas.  672;  Hayes  & 
Jarman  Concise  Forms  of  Wills,  6th  ed.,  pp.  25,  26; 
Davidson's  Precedents  in  Oonveyancing,  vol.  4,  p.  264 ; 
Jarman  on  "Wills,  3rd  ed.,  vol.  1,  p.  4. 

Vernon  Smithy  for  St.  George's  Hospital. 

Maudin$onf  for  the  plaintiif. 

Vavghan  HauMne^  for  the  Orown.— The  oase  of 
FwJhb  v.  Sttvtn  is  indistinguishable  from  the  present 
case.  It  has  never  been  doubted,  it  has  always  been 
followed,  and  it  is  incontestaUy  right  in  principle. 

Biglyy  Q.O.,  replied. 

NoBTB,  J.  (after  sta^hig  the  facts,  continued :») — 
In  the  cocxse  of  the  argument  I  suggested  for  tfon- 


sideiatlon  whether  the  conversion  by  the  agrseauat  vis 
absolute,  and  whether  the  land  was  or  was  not  psit  of 
the  capital  of  the  partnership.    My  own  impiesiioais 
that  both  those  questions   must  be  answeisd  iathd 
affirmative,  but  I  thought  they  deserved  some  csasidtt* 
tion.    Mr.  Bigby  has,  however,  argued  the  esse  apoa 
the  footing  that  they  ought  both  to  be  answered  in  tiis 
affirmative,  having  regud  to  the  questions  whioh  sts 
raisM  as  to  the  incidence  of  duty  in  the  prsssat  out, 
I  do  not  stop,  therefore,  to  consider  those  qnsiKioDi 
f  urther,  but  I  come  to  the  conclusion  that  the  eststs  is 
subject  to  a  trust  for  conversion,  whether  by  rssioa  of 
the  terms  of  the  agreement  to  convert,  or  by  reseoa  of 
the  provision  that  the  estate  is  to  be  treated  ss  part  of 
the  capital  of  the  business. 

Therefore,  we  have  an  estate  belongtog  si  to 
four-sevenths  to  the  testator,  and  as  to  the  other  tliiss* 
sevenths  to  Bobert  Stokes.  Bobert  died  shortlj  befois 
the  testator,  and  the  testator  died  in  1880.  Dariag  ths 
Uvea  of  the  brothers  no  sale  of  the  estate  had  tskea 
place,  and,  in  fact,  no  sale  has  taken  place  dova  to  the 
present  time.  The  testator,  by  his  will,  deals  with  tUi 
property  by  a  descriplion  which  treats  fonr-seveoths  of 
it  as  being  his  own.  He  treats  his  interest  as  boag 
fonr-sevenths  of  an  existing  estate,  but,  for  the  porpois 
of  division  among  the  soveral  legatees,  it  is  isteodsd 
that  a  conversion  shdl  take  place  after  his  death. 

The  question  is,  whether  legacy  duty  is  pajabls  **  oa 
this"  estate  before  it  reaohes  the  hands  of  the  leridttsy 
legatees.  The  contention  is,  that  it  is  immovsUs  pRH 
petty  abroad — real  estate  abroad.  No  question  srmi 
by  reason  of  any  distinction  between  what  is  known  si 
real  estate  in  our  law,  and  what  is  known  as  immovtUs 
property  in  the  civil  law,  but  the  question  is,  whether 
this  estate  is  subject  to  legacy  duty. 

The  question  has  been  argued  upon  the  bsfii  thsl 
the  law  of  New  Zealand  deals  with  the  devolatioa  of 
this  estate,  that  the  will  cannot  operate  upon  th^  eststs, 
except  so  far  as  it  is  a  New  Zealand  will,  and  that,  if 
the  law  of  New  Zealand  relating  to  wills  were  diffenat 
from  the  law  of  England,  the  court  must  have  regard 
to  the  requirements  of  the  law  of  New  Zealand  as  to  tlis 
execution  of  wills,  and  a  will  must  be  bad  there  if  it  did 
not  comply  with  the  formalities  imposed  by  the  law  of 
that  country,  although  it  satisfied  the  requiremeBts  of 
the  law  of  England,  and  was  perfectly  good  here. 
Looking  at  the  words  used  in  the  vrill,  it  is  ncceiasiy 
to  see  what  the  testator's  interest  in  the  property  wai, 
and,  in  my  opinion,  the  interest  to  which  he  wm  entitled 
was  a  share  in  the  proceeds  of  sale  of  the  property  to 
arise  from  a  conversion.  If,  under  the  agreenent  ts 
convert  alone,  it  would  be  simply  a  share  of  f oa^ 
sevenths  of  the  proceeds  of  sale  after  the  niMJisMiy 
expenses  had  been  defrayed.  If  it  was  by  reason  of  a 
conversion  proceeding  from  the  estate  being  treated  si 
part  of  the  capital  of  the  partnership,  then  it  would  be  a 
similar  share  in  what  was  payable  to  him,  or  pigrablsto 
his  legatees  after  ascertoiniog  what  his  share  of  ^ 
partnership  adventure  was,  by  satisfying  all  debts  sad 
liabilities  and  sums  that  he  had  received  on  aeeouat,aad 
so  on.  But,  whichever  way  it  is  taken,  it  seems  to  as 
the  words  of  the  wiU  describe  and  operate  toi*".^ 
testator's  interest  under  the  agreement  that  he  had 
entered  into  with  his  brother,  by  virtae  of  which  he 
was  entitled  to  receive,  not  four-seventha  of  the  sststo, 
or  four-sevenths  of  the  proceeds,  but  a  ahare  •■'^■f*^ 
to  four-sevenths  of  the  surplus,  after  making julus 
deductions  that  were  neoessary  in  respaet  of  ti4«J"i 
and  also  bringing  into  hotchpot  any  advwicea  that  eitiMr 
of  the  brothera  had  received  which  ought  to  bei^ 
against  his  share.  The  result  is,  that  what  ha  diipoMi 
of  by  hia  will  is  his  interest  in  the  estate. 

Then  what  is  his  interest  P  In  my  opinion  »  >*F«; 
sonalty.  It  is  not  a  ahare  in  the  eatale^  the  Intasi*  « 
.  which  would  hAve  to  be  Arrived  at  b7  Naw  Zealsadifffi 


Vol  xxxviil 

lifa(rn,UM.] 

THE  WSSKLT  BBPOBTEQ. 

687 

HwsOinna. 

Ih  bb  WoLMiBBHAurazr. 

HlOH  OOUBT. 

hat  It  ifl  a  duure  in  the  ram  aTailabla  for  diattibntlon 
when  the  agreemant  betweep  the  partnere,  under 
which  il  ie  to  be  oonTerted  and  the  Bozplas  divided,  has 
been  given  effect  to.  Whether  you  call  it  penonol 
estate  or  movable  eetate,  it  seems  to  me»  I  will  not  say  a 
tikoie  in  aeUofif  becanae  I  do  not  think  that  is  a  very 
happj  word  to  describe  it,  bnt  it  is  the  credit  to  which 
the  teatatpr  is  entitled  in  respect  o(  the  estate,  which  is, 
in  my  opiniont  what  passed  by  the  will,  and  that  credit 
is  a  right  to  receive  a  share  of  the  proceeds  of  the 
estate^  and  also,  if  there  was  a  partnership,  the  share  of 
the  partnership  under  the  arrangement  made  with  his 
brother.  In  my  opinion  that  is  not  an.  interest  in  land, 
and  it  aeems  to  me  that  Forhe$  v.  Steven  is  conclusive 
upon  that  point. 

Several  arguments  have  been  urged  before  me  to 
ahow  that  the  decision  in  Forbes  v.  SUtftn  is  wrong,  and 
thcMC  arguments  may  be  entitled  to  consideration  ;  they 
a>e  certainly  entitled  to  consideration  anywhere,  but 
they  may  be  more  effectual  before  a  court  which  bus 
power  to  overrule  Forbei  v.  Steven  if  it  is  wrong,  but  I 
have  not  that  power  at  all,  and  all  I  can  do  is  to  give 
effect  to  the  law  laid  down  in  that  case  if  it  applies  to 
the  present  case.     In  my  opinion  it  does  apply. 

The  sole  point  for  decision  there  was  this,  whether 
daty  was,  or  was  not,  payable  in  respect  of  the  proceeds 
of  sale  of  certain  land  which  was  part  of  the  property  of 
a  partnership  in  India.  If,  the  land  being  in  lodia,  the  pro- 
ceeds of  that  land  were  an  immovable,  and  to  go  accord- 
ingly! the  duty  ought  not  to  be  paidy  but  the  court  came  to 
the  conclusion  that,  although  the  land  was  in  India,  the 
land  belonged  to  a  partnership ;  it  was  subject  to  a  trust 
to  convert,  and  the  interest  of  the  testator  in  the  pro- 
perty waa  in  the  proceeds  of  that  conversion,  and,  that 
being  so,  that  it  was  property  subject  to  duty  in  thin 
ooaotry.  So  in  the  same  way  that  case,  in  my  opinion, 
applies  here.  I  must  hold  that,  the  interest  of  the 
testator  in  the  case  before  me  beiog  in  money  arisiug 
after  the  sale  of  laud  actuplly  directed  to  be  converted, 
ForheB  t.  Steven  is  undiBtioguiAbable  from  the  present 
case,  and  that  case  is  binding  upon  me.  TJader  those 
dronoMtances  I  have  no  course  open  to  me  bnt  to  follow 
that  decision,  and  I  must  hold  that  the  duty  has  been 
properly  paid — that  is  the  effect  of  it,  I  think — and 
that  it  cannot  be  recovered  back. 

Solicitors,  Hanhury,  HuUon,  A  WhiUing ;  Surman 
S  Quekeit;  S.  F.  RenUy ;  Palmer,  Bland,  Jt  NeUle- 
%kip. 

Ta,    ^^^^  jaLj( /cf  err  y    ^  Ar/3.     6'v  ^ . 


Ohaa.  Div. 
Stirling,  J. 


j'l  Jan.  28, 29;  March  26. 

In  re  Woimsbshausin'. 

'WOLMXBSHAUSKV  V.  WoLXlBSHArSEN.   («.) 

^fofale  of  Limitatione — Acknowledgment — Payment  by 
principal  debtor — Principal  and  surety-^ Discharge, 
Five  diredore  of  a  company  gave,  in  the  years  1871 
and  1874  reeptctively,  two  Joint  and  several  promissory 
noies  to  secure  an  advance  to  the  company.  The  advance 
was  alec  secured  by  a  mortgage  by  assignment  by  the 
company  of  certain  leasehold  coUieries,  The  company 
mas  wound  up,  and  at  that  date  a  considerable  sum 
isos  due  to  the  lenders.  The  collieries  could  not  be 
proJUUMy  worked.  One  of  the  five  directors  afterwards 
Iccame  bankrupt^  and  the  lenders  proved  against  his 
eriaUfor  the  balance  due  on  the  promissory  notes.  This 
proof  was  aftenoards  withdratsn^  in  pursuance  of 
certain  compUcatsd  arranjjpncnts  which  the  lenders  had 
entered  into  for  the  purpose  of  relieving  themsdves  from 
the  rente  asul  covenants  under  the  colliery  leases  to  which 

(a.)  Beported  by  L.  S.  Baisxown,  Esq.,  Banister*at-Law. 


they  had  become  liable,  and  a  general  receipt  had  been 
given  to  the  trustee  in  bankruptcy.  The  lenders  now 
claimed  to  prove  for  the  balance  due  on  the  promissory 
notes  against  the  estate  of  another  of  the  signatories 
which  teas  being  administered  hy  the  court.  This  daim 
was  first  made  in  1879. 

Hdd,  that  the  daim  on  the  first  promissory  note  was 
barred  by  the  Statute  of  Limitations.  Thejad  that  the 
principal  debtor,  the  company,  hcui  made  payments  in 
resped  of  the  debt  did  not  prevent  f As  statute  from  running 
in  favour  of  the  surdy,  and  an  affidavit  by  the  testator's 
representatives  as  to  crwlitors*  claims  was  not  a  sufficient 
acknowledgment  to  take  it  oui  of  the  statute.  The 
receipt  given  to  the  trustee  in  bankruptcy  could  not 
release  the  other  eurdies,  because,  although  a  release  to 
one  of  several  joint  debtors  is  a  release  to  all,  the  liability 
became  on  the  bankruptcy  several  only,  and  the  rdease 
was,  in  consequence,  given  to  one  of  a  number  of  persons 
severally  liable.  Moreover,  the  reedpt  was  not  in  fad 
intended  to  be  a  release  of  the  whole  liability,  but  merely 
a  compromise  of  the  daim  againsi  the  bankrupts  estate. 

Hdd,  cUso,  that  the  withdrawal  by  the  creditors  of 
their  proof  against  the  bankrupt* s  estate  was  a  pro  tanto 
discharge  to  the  co-sureties. 

The  question  in  this  case  was  as  to  the  right  of 
Messrs.  Barclay,  Be  van,  ft  Co.,  bankers,  to  claim  in  the 
action,  which  was  for  the  .administration  of  tbe  estate 
of  the  late  Mr.  George  Michael  Wolmersbausen,  as 
creditoia  for  £6,000  and  interest  due  on  two  Joint  and 
several  promissory  notes. 

These  notes,  which  were  dated  respectively  the  29th 
of  July,  1871,  and  the  21st  of  January, .  1874,  were 
given  under  the  following  circumstances. 

In  the  month  of  July,  1871,  Messrs.  Barclay,  Bevan, 
k  Go.  advanced  £25,000  to  the  Original  Hurtlepool 
Collieries  Oo.  (of  which  the  testator  in  ttiis  action  was 
one  of  the  directors)  on  the  security  of  a  memorandum 
of  charge,  dated  the  29th  of  July,  1871,  and  expressed 
to  secure  the  sum  of  £25,000  and  farther  advances  up 
to  £10,000,  on  two  leasehold  collieries  known  as  the 
Wheatley  Hill  and  Tbornley  OjUieries,  and  the 
company  thereby  agreed  to  execute  when  required  a 
legal  mortgage. 

At  the  time  of  this  advance  Mr.  W.  Ford,  one  of  the 
directors  of  the  company,  held  a  mortgage  on  these  two 
collieries  which  he  agreed  to  postpone  to  Messrs.  Bar- 
clay, Bevan,  &  Co.'s  charge.  Ford's  mortgage  also 
included  a  third  leasehold  colliery  belongiag  to  the 
company^  known  as  the  Lndworth  Colliery,  and  the 
loose  plant  on  the  Wheatley  Hill  and  Thocnley 
Collieries. 

The  advance  was  further  secured  by  the  Joint  and 
several  promissory  note,  payable  twelve  months  after 
date,  with  interest  at  6  per  cent,  per  annum,  of  five  of 
the  directors  of  the  company,  including  Ford  and  the 
testator:  This  was  the  note  dated  the  29th  of  July, 
1871. 

On  the  17th  of  April,  1872,  a  mortgage  by  assign- 
ment of  the  Wheatley  Hill  and  Thoruiey  CoUieries, 
was,  in  pursuance  of  the  above-mentioned  agreement, 
executed  by  the  company  in  favour  of  Messrs.  Barolay, 
Bevan,  ft  Co*  The  mortgage  did  not  include  the  loose 
plant  and  machinery. 

A  further  advance  of  £10,000  was  subsequently  made 
by  Messrs.  Barclay,  Bevan,  ft  Co.,  which  was  also  seonred 
by  a  Joint  and  several  promissory  note  of  the  same 
directors.  This  was  the  note  of  the  21st  of  January^ 
1874. 

In  the  beginning  of  the  year  1877  a  resolatloa  to 
wind  up  the  company  was  passed,  and  a  supervision 
order  was  subsequently  made.  A  liquidator  was 
appointed  on  the  19th  of  January,  1977,  with  power  to 
carry  on  the  collieiies,  which  he  did  until  the  end  of 
June,  1881*  Payments  had  from  time  to  time  been 
made  by  .the  company  in  respect  of  the  advaaosit  of 
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irbioh  the  last  was  in  1875,  and  at  the  date  of  the 
wlndinft  up  £5,500  remained  dae  on  the  promisiorj 
note  of  the  29th  of  Jalj,  1871,  and  £4,500  on  the 
promissory  note  of  the  2l8t  of  January,  1874.  Two 
farther  sums  of  £2»000  were  afterwards  paid  by  Ford  in 
repeet  of  the  note  of  the  29th  of  July,  1871. 

The  testator  died  on  the  17th  of  Jaly,  1879,  leaving 
the  defendant  his  execntvix.  On  the  31st  of  July  the 
present  action  for  the  administration  of  his  estate  was 
oommenoed,  and  Judgment  was  pronounced  on  the  13th 
of  August  in  the  same  year.  Advertisements  were 
issued  for  creditors,  and  in  October,  1879,  Messrs. 
Barclay,  Be^an,  &  Oo.  made  a  claim  against  the  estate 
for  £6,000,  the  balance  remaining  due  on  the  promissory 
notes,  and  interest. 

The  defendant,  in  an  afQdavit  with  regard  to  the 
daims  of  creditors,  dated  the  13th  of  March,  1880, 
said:— 

"  3.  I  have  in  the  paper  writing  now  produced  and 
shown  to  me  and  marked  A  set  forth  a  list  of  all 
claims  the  particulars  of-  which  have  been  sent  in  to 
me  by  persons  claiming  to  be  creditors  of  the  said 
Gkorge  Michael  Wolmershausen,  or  which  hare  other- 
wise come  to  my  knowledge. 

"  4. — I  have  examined  the  particulars  of  the  severs  1 
claims  mentioned  in  the  paper  writing  now  produced 
and  shown  to  me  marked  A,  and  I  have  compared  the 
same  with  the  books,  accounts,  and  documents  of  the 
said  George  Michael  Wolmershausen  in  order  to 
ascertain  eo  far  as  I  am  able  to  which  of  such  claims 
the  estate  of  the  said  Gteorge  Michael  Wolmershausen  is 
Justly  liable.  From  such  examination  lam  of  opinion,  and 
verily  believe,  that  the  estate  of  the  said  G^rge 
Michael  Wolmershausen  is  Justly  liable  to  the  amounts 
Bet  forth  in  the  sixth  column  of  the  first  part  of  the 
said  paper  writing  marked  A,  and  to  the  best  of  my 
knowledge  and  belief  such  several  amounts  are  Justly 
due  from  the  estate  of  the  said  George  Michael  Wol- 
mershausen and  proper  to  be  allowed  to  the  reapectire 
claimants  in  the  said  schedule/' 

The  exhibit  marked  A  contained  the  following  par- 
ticulars of  Messrs.  Barclay,  Ber an,  &  Oo.'s  claim  z^-* 


Names  of 
claimants. 

Address, 

Particulars  of  claim. 

Amount 
calmed. 

Barclay, 
Be van,  ft 
Oo. 

54,  Lom- 
bard-street. 

Contingent  claim 
in  respect  of  mort- 
gage executed  by 
the  Original  Har- 
tlepool   OoUieries 
Oo.  (Umited). 

£6,000 
and  in- 
terest. 

Amount  further  to  be  allowed  unoertain. 

On  the  1st  of  July,  1881,  Ford  entered  into 
possession  of  all  the  three  collieries  and  he  worked  them 
until  the  4th  of  April,  1884.  On  the  24th  of  June  in 
that  year  a  receiving  order  was  made  against  him,  and 
he  was  afterwards  adjudicated  bankrupt.  Messrs. 
Barclay,  Bevan,  ft  Co.  proved  in  his  bankruptcy  for 
£6,000.  The  rents  of  the  collieries  were  then  in  arrear, 
and  large  claims  were  made  by  the  lessors  for  breaches 
of  covenant,  and  distresses  were  put  in  for  rent,  rates, 
taxes,  and  workmen's  wages.  Unsuobhssful  attempts 
-to  sell  the  eoUleriee  were  made  both  before  and 
after  Ford's  bankruptcy.  On  the  24th  of  October, 
1884,  an  order  was  made  in  Ford's  bankruptcy  giving 
his  trustee  leave  to  disclaim  the  colliery  leases,  and  on 
the  1st  of  November  following,  the  trustee  disclaimed 
them  accordingly. 

Measrs*  Barclay,  Bevan,  ft  Co»,  being  now  liable  for 
the  rents  of  the  WheaUey  Hill  and  Thomley  Collieries 
-M&d  the  performance  of  the  covenant!*  in  the  leasee, 


entered  into  arrangements  with  a  company  csllsd  As 
Weardale  Coal  and  Iron  Co.  and  with  the  lesson  aadthe^ 
trustee  in  Ford's  bankruptcy  under  which  the  Imois, 
in  consideration  of  large  payments  by  Messrs.  BanUy, 
Bevan,  ft  Co.  were  to  accept  aurrendera  of  the  leuai  of 
all  the  eollierfes  (including  the  Ludworth  Odlier;),  aift 
to  grant  new  leaaee  of  them  to  the  Weaidale  Ox,  sad 
the  looae  plant  was  to  be  purchased  by  Messrs.  Bmlsy, 
Bevan,  ft  Co.  from  the  trustee  in  Ford's  bankmptay,  in 
whom  it  was  then  vested,  for  a  sum  in  cash  aadan 
undertaking  by  them  to  indemnify  his  estate  ^|aiait 
certain  claims,  and  to  be  handed  over  free  of  ehs^  to 
the  Weardale  Co.  After  these  arrangements  hsd  bssn 
carried  out  the  trustee  reqaired  Meaars.  Btrelay, 
Bevan,  ft  Co.  to  withdraw  their  proof  against  Voitf  s 
estate,  which  they  ultimately  agreed  to  do  on  condltkNi 
of  the  truatee  handing  over  to  them  certaia  fartber 
loose  plant.  Theae  transactioua  were  carried  oat  withoat 
the  knowledge  of  any  of  the  other  parties  to  the  tvs 
promissory  notes,  and  there  was  no  express  ressrvstioa 
of  rights  against  them. 

A  dividend  of  2}d.  iu  the  pound  was  paid  io  Ford'i 
bankruptcy. 

The  loose  plant  handed  over  to  Messrs.  BsreUy, 
Bevan,  ft  Co.  realized  a  little  over  £ll.  A  dffidaadof 
about  2s.  6d.  in  the  pound  was  paid  in  the  wisdhigap 
of  the  Original  Hartlepool  Collieries  Oo.  No  prooiinthst 
winding  up  was  made  by*  Messrs.  Barclay,  BefUt  t 
Oo. 

In  the  meantime  no  decision  had  been  cosse  to  witk 
regard  to  Messrs.  Barclay,  Bevan,  ft  Co.'s  olaia  ia  tks 
present  action.  Two  summonses  were  accordingly  takw 
out,  one  by  the  plaintiffs  on  the  8tb  of  July,  1885,  tad 
one  by  Mesars.  Barelay,  Bevan,  ft  Go.  on  the  20th  of 
April,  1887.  The  plaintifis'  aummons  asked  that  aO 
proceedings  in  the  action  in  relation  to  Meaars.  Baiday^ 
Bevan,  ft  Co.'s  claim  might  be  stayed  until  farther  oidsr 
without  prejudice  to  such  daim,  and  that  Messrs.  Bsr« 
clay,  Bevan,  ft  Co.  might  be  at  liberty  to  bring  aaia- 
dependent  action  to  establtsh  it.  Messrs.  BsieUy, 
Bevan,  ft  Co.*s  summons  asked  that  their  elaia  night 
be  allowed  without  further  evidence.  Both  aammoasss 
were  adjourned  into  court  for  the  purpose  of  eoabSag 
tbe  qneations  arising  upon  the  claim  to  be  disposed  of,, 
and  now  came  on  for  hearing. 

BuekUy,  Q.C.,  and  DicMnson,  for  Meaars.  Baldl^ 
Bev^n,  ft  Co. 

jaa»Ung$,  Q.C.f  and  R.  J.  Parker^  for  tbe  exocatrix. 

Farwdl,  for  tbe  plaintiffs  in  the  action. 

All  the  points  argued  are  noticed  iu  the  Judgmsot 

The  following  cases  were  cited  i-^NiehcUon  v.  toffl, 
4  A.  ft  E.  675 ;  Ex  parU  Qifford,  6  Ves.  805 ;  IFofrf  ». 
National  Bank  of  New  Zealand^  8  App.  Ces.  755,  38 
W.  R.  Dig.  170 ;  Wehb  v.  HeunU.  3  K  ft  J.  4J8.  5 
W.  R.  Cb.  Dig.  20 ;  WaUi  v.  ShuiOeiffortk.  5  H.  ta. 
235,  8  W.  B.  C.  U  Dig.  32 ;  Wulf  A  BiUinf^.JHf 
Ii.  R.  7  Q.  B.  756 ;  Samutll  v.  Howariht  3  Mer.  Tit; 
Bew  V.  PetUt,  1  A.  ft  B.  196;  Jonet  v.  Hughei,  5  Kt 
104;  In  re  Fruby,  AlUion  v.  FrUhy,  ante,  P« ».  ^ 
Ch.  D.  106  ;  CockHU  v.  Sparkee,  11  W.  R.  428, 1  &« 
C.  699;  Keareley  v.  OoU,  16  M.  ft  W.  128  ;  S*f^ 
Jacobs,  23  W.  B.  251,  L.  R.  10  Ch.  App.  211;  &J*>f 
V.  Juggins,  28  W.  R.  428,  5  Q.  B.  D.  422.  W  J»- ^ 
Dig.  184 ;  Carter  v.  White,  32  W.  R.  693,  25  ».  D.  W* 

March  26.— [Siiehko,  J.,  sUted  the  facts,  aad  cea- 
tinned :— ]  The  first  defence  set  up  by  the  w*P<»^«^ 
one  which  applies  only  to  part  of  the  claim— nassdy,** 
£1,500  remaining  due  on  the  note  of  the  29th  af  Jb^V 
1871.  No  payment  having  been  made  on  this  ■•••  V 
the  testator  or  hia  zepreflentettvea,  the  right  to  i^*^ 
pHmd/acU  became  barred  on  the  Snd  of  AvgwU^ 
nnd  it  is  on  the  daiaanta  to  show  that     ■■"■""■ 
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(wenned  to  take  It  oafc  of  the  Statate  of  LimitatioDB  (81 
Jae.  I,  c  16).  It  was  admitted  that  the  testator  hiaa. 
•elf  did  not  make  anj  paTment  or  any  acknowledgment 
in  vritiog  in  respect  of  his  liability  under  the  promissory 
sote.  It  was  not  contended— at  all  events,  not  very 
stnonooaly— that  the  fieal  Property  Limitation  Act, 
18U  (37  &  38  Vict.  o.  57)  had  any  appUoation.  That 
goatioa  was  decided  in  the  negatiye  by  Kay,  J.,  in 
InrtFruiby^AUuon  v.  FrUhy.  but  was  left  doubtful 
bj  the  Oomt  of  Appeal.  If  it  were  necessary  for  me  to 
expreis  an  opinion  npon  it>  I  shonld  follow  Kay,  J. 

It  W80,  in  the  first  inaUnoe,  contended  that  the  affl- 
dsTit  of  the  defendant  of  the  Idth  of  Maroh,  1880,  was  a 
rafflcient  acknowledgment  in  writing  to  take  the  case  ont 
of  the  atatate.  Saoh  an  acknowledgment  mast,  however, 
be  one  from  which  a  promiae  to  pay  can  be  implied, 
bat  when  exhibit  A  to  the  al&daTit  in  examined  it  seems 
impoeaible  to  infer  from  such  acknowledgment  as  is  con- 
tiined  in  the  alBdavit  a  promise  to  pay  the  whole  of  the 
£6,000,  or  each  part  of  that  snm  as  was  due  on  the 
jmaiaaotj  note  of  the  S9th  of  July,  1871.  In  reply 
thii  ligament  was  not  insisted  on. 

It  was  next  urged  that  the  payments  made  by  the 
OQDpany  on  account  of  the  debt,  the  last  of  which  was 
on  the  let  of  June,  1875,  had  the  effect  of  preventing 
the  Btotutory  bar.    The  law  as  to  the  eifeot  of  payment 
iflitetood  prior  to  the  passing  of  the  Mercantile  Law 
Aaendment  Act  is  thus  stoted  in  the  5th  edition  of 
lindley  on  Partnership  (p.  261)  :— "  It  was  held  that  if 
ooe  of  several  joint  debtors  paid  any  money  on  accoant 
of  the  principal  or  interest  due  from  them  all,  such  pay- 
meat  was  Bufaoient  to  toke  the  debt  out  of  the  statute, 
Bot  only  as  against  the  person  making  the  payment, 
but  ss  against  all  the  others  Jointly  liable  with  him  (for 
ftia  Whiteomb   t.  Whiting,    2  Doug.  652,    1  Smith's 
L*  C.  is  eited).     But   even  before  the  Mercantile  Law 
Amendment  Act  payment  by  a  surviving  partner  did  not 
prejudice  the  estate  of  a  deceased  partner  (for  this 
^iM  V.  Tredgold,  2  B.  4  0.  23,  is  cited)  any  more 
«AQ  a  payment   by    the    executors  of   the  deceased 
pejodiced  the  partners  who  survived  (for  this  Slater  t. 
lawion,  IB.  Sc  Ad.  396,  is  cited),  for  the  executors  of 
a  decessed  partner  are  not  Jointly  liable  with  the  sur. 
^isg  partners."     It  thus  appears  to  be  the  opinion  of 
the  learned  author  that  the  doctrine  of  Whitcomb  v. 
Whiting  only  applies  to  cases  in  which  a  Joint  liability 
^^1  and  that  ia  in  accordance  with  the  view  expressed 
by  Hohojd,  J.,  in  Atkin$  v.  Tredgdd.    In  no  case,  so 
wul  have  been  able  to  discover,  has  it  been  held  that 
where  the  liability  arises  from  several  promises  a  pay- 
neat  by  one  of  the  parties  so  severally  liable  prevents 
•00  statate  from  running  in  favour  of  the  others. 

Under  section  14  of  the  Mercanale  Law  Amendment 
j^  1856  (19  St  20  Vict.  c.  97),  one  co-debtor  is  not 
wpiived  of  the  benefit  of  the  Statute  of  Limitations  by 
a  pajment  made  by  another  co-debtor ;  and  it  was  held 
tt  Codarill  v,  Sparhei  that  where  a  principal  and  surety 
^▼e  a  joint  and  several  promissory  note  a  payment  by 
^principal  debtor  doea  not  deprive  the  aurety  of  the 
beaefltof  this  enactment.  If,  then,  the  company  had 
Joined  ia  the  promissory  notes  the  payments  made  by  it 
voold  not  have  prevented  the  statute  from  running  in* 
aioor  of  the  sureties.  But  it  did  not  Join ;  it  was  liable 
Adtber  jointly  with  the  sureties  nor  Jointly  and 
•J^»lly,  but  severally  only.  It  would  be  strange  if, 
titer  the  paasing  of  the  Mercantile  Law  Amendment  Act, 
^Pj^TBent  by  the  principal  debtor  under  those  circum- 
'^■'iGcs  were  held  suiBcient  to  prevent  the  statute  from 
"Wring  ia  favour  of  a  surety. 

It  wss  said,  however,  that  it  is  a  general  rule  of  law 
"At  apayoMnt  by  a  principal— at  all  eventa,  where  the 
PnBapsl  is  a  mortgagor  of  real  eatate — is  sufficient  to 
pnvcnt  a  surety  fiom  obtaining  the  benefit  of  the 
>mte.  Of  tbia  rule  in  its  more  genersl  form  I  can 
m  BO  tnc9  im  such  etaes  ••  Ferham  v.  Bagnall^  2 


Bing.  306,  and  WyM  v.  H(tdwn,  8  Bing.  309,  where 
the  decision  arrived  at  in  WhUcomh  v.  Whiting  was 
applied  to  the  case  of  one  of  the  co-contractors  being  a 
surety.  In  support  of  the  proposition  in  its  narrower 
form  one  authority,  and  one  only,  was  cited.  This  was 
the  concluding  portion  of  the  Judgment  of  Fry,  L.J.,  in 
In  re  Friiby,  AUistm  v.  Frishy^  where  he  says : — *'  It  we 
were  to  confine  payment  to  a  payment  by  the  person 
against  whom,  or  his  representatives,  the  action  is  brought, 
I  think  we  should  be  doing  great  injustice.  It  is  usual 
for  the  mortgagor — ^not  the  surety— -to  pay  the  interest, 
and  it  would  be  contrary  to  good  sense,  to  the  common 
understanding  of  mankind,  that  while  he  is  doing  so  the 
statute  should  run  in  favour  of  the  surety,  unless  he 
makes  a  payment  or  gives  an  acknowledgment."  In  my 
opinion,  however,  Fry,  LhJ,,  did  not  in  that  passage  lay 
down  any  general  principle,  but  simply  gave  reasons 
why  it  might  well  bs  that,  under  section  8  of  the  Real 
Property  Limitation  Act,  1874,  payment  was  not  to  be 
confined  to  a  payment  by  the  person  against  whom,  or 
whose  representatives,  the  action  was  brought. 

It  was  further  suggested  that,  as  the  testator  con- 
tinued to  Im  a  director  of  the  company  down  to  the  time 
when  the  winding  up  commenced,  he  munt  be  deemed 
to  have  authorized  the  company  to  make  the  payment 
on  bis  behalf  as  well  as  its  own ;  but,  in  my  opinion, 
this  is  not  a  necessary  inference  ttom  the  fact  relied  on, 
and  there  is  no  evidence  before  me  as  to  the  circum- 
stances under  which  the  payments  were,  in  fact,  mada 
by  the  company. 

I  am  of  opinion,  therefore,  that  the  claim  on  the 
promissory  note  of  the  29th  of  July,  1871,  is  barred  by 
the  Statute  of  Limitations. 

The  claim  on  the  note  of  the  21st  of  January,  1874, 
was  resisted  on  entirely  different  grounds.  It  was  first 
said  that  the  dealings  with  the  trustee  in  Ford's  bank- 
ruptcy amounted  to  a  complete  release  of  his  estate, 
and  operated  to  discharge  his  co-sureties.  Now,  it  is 
undoubtedly  true  that  where  several  persons  are  liable 
Jointly,  or  Jointly  and  severally,  a  release  of  one  is  a 
release  of  all.  This  principle,  which  is  entirely 
independent  of  any  doctrine  peculiar  to  the  law  of 
principal  and  surety,  is  stated  by  Lord  Denman  in 
I^ichoUon  v.  Bevill,  4  Ad.  ft  E.,  at  pp.  682,  683.  In 
each  case,  however,  It  has  to  be  determined  whether  what 
has  occurred  amounts  to  a  release,  and  where,  aa  here, 
no  formal  release  is  given,  but  what  is  relied  on  is  an 
agreement  not  under  seal,  then  in  determining  the 
effect  of  that  agreement  the  surrounding  circumstances 
and  the  intention  of  the  parties  must  be  regarded. 
This  is  illustrated  by  the  cases  of  Wattera  v.  Smith,  2 
B.  &  Ad.  889,  and  Ex  parte  Good,  25  W.  B.  422,  5 
Ob.  D.  46.  In  the  present  case  what  is  relied  on  is 
an  agreement  entered  into,  not  with  Ford  himself,  but 
with  the  trustee  of  his  estate.  Now,  by  the  bankruptcy 
of  Ford,  followed  by  his  order  of  discharge,  the  liability 
of  Ford  on  the  note  was  determined,  and  the  liability  of 
his  estate  was  substituted.  That  liability  was  in  the 
nature  of  a  several  liability,  and  there  was  no  looker 
any  Joint  liability  with  the  other  makers  of  the  note.  That 
circumstance  alone  would  prevent  the  application  of  the 
rule  followed  in  NichoUon  v.  Bwill  as  to  the  effect  of 
the  release  of  one  of  several  persons  Jointly,  or  Jointly 
and  severally,  liable.  But  this  further  took  place  ;  the 
creditors,  Measrs.  Barclay,  Bevan,  ft  Go.,  ware  desirous 
of  realizing  their  security  to  the  best  advantage,  the 
trustee  in  Ford's  bankruptcy  was  desirous  of  having  a 
dividend,  and  Messrs.  Barclay,  Bevan,  ft  Oo.,  agreed  to 
withdraw  their  proof  against  Ford's  estate.  What  was 
compromised  was  a  dispute  as  to  the  right  of  proof 
sgainst  that  estate,  and  everything  points  to  this,  that 
the  agreement  was  not  intended  to  affect  the  whols 
claim  on  the  note,  but  merely  the  claim  sgsinst  Ford's 
estate,  the  rights  against  third  parties  being  intendad  to 
remain  unaffected.     The  nature  hnd  oiroumatattoaa  of 
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the  traDBactioh  appear  to  me  to  show  that  the  benefit 
which  the  hankers  reoeived  under  the  agreement  with 
the  trustee  was  not  given  by  the  trustee  or  taken  by 
the  bankers  in  discharge  of  their  whole  olaim  on  the 
note,  or  with  the  intention  of  destroyiog  their  rights 
against  the  other  parties  to  it.  Consequently,  upon  the 
principles  laid  down  in  WaUeri  v.  Smith  and  Ex  parte 
Oood^  the  agreement  did  not  operate  to  release  the  co- 
sureties. In  my  opinion,  therefore,  the  decision  in 
NichoUon  y.  RtvUl  does  not  govern  the  present  case. 

This,  however,  does  not  conclude  the  matter.    It  still 
remains  to  be  considered  how  the  transaction  is  affected 
by  the  law  of  principal  and  surety.    The  question  there 
is  as  to  the  effect  of  an  agreement  entered  into,  not 
between  the  creditor  and  the  principal  debtor,  but  be- 
tween the  creditor  and  one  of  several  sureties.     The 
cases  appear  to  show  that  the  creditor  (1)  must  not  act 
in  a  manner  inconsistent  with  the  contract  or  arrange- 
ments under  which  the  obligation  of  suretyship  was  in- 
curred ;  and  (2)  must  not  act  so  that  the  right  of  con- 
tribution   between    the    co-sureties    is    destroyed    or 
prejudiced.    The  case  of   Ward  v.  National  Bank  of 
Ntw  Zealand  is  an  authority  for  this  proposition.     As 
an  illustration  of  the  first  of  the   obligations  I   may 
refer  to  the  case  of  Botuer  v.  OoXy  4  Beav.  379,  and  the 
second  is  laid  down    by  Lord  Eldou  in  Mayhew  v. 
Crickettt  2  Swans.  185.     In  Ex  parte  Qiffard  the  report, 
both  of  the  facts  and  the  Judgment,  is  somewhat  obscure. 
Lord  Rldon  seems  to  have  held  that,  as  was  held  in 
Watttre  v.  Smith  and  Ex  parte  Qood,  a  receipt  given  to 
one  of  several  sureties  who  had  Jointly  signed    two 
promissory  notes  on  payment  by  him  of  a  certain  divi- 
dend under  a  composition  with  his  creditors,  and  ex- 
pressed to  be  ''for  £191  and  the  two  notes,  which,  when 
duly  paid,  will  be  in  full  of  the  said  debt  and  all  other 
demands,"  did  not  amount  to  a  release  to  the  other  per- 
sons liable  on  the  note.     Although  exception  was  taken 
in  the  cases  of  Niehoieon  v.  BtviH  and  Wehh  v.  Bewiti 
to  some  part  of  the  language  made  use  of  by  Lord 
Eldon,  the  decision  itself  does  not  appear  to  have  been 
overruled.    The  view  I  have  taken  of  the  decision  is 
supported  by  the  remarks  of  Parke,  B.,  in  Keanley  v. 
GoUt  16  M.  ft  W.,  at  p.  186.     Lord  Eldon  also  appears 
to  htt've  held  that  no  relief  cotild  be  given  so  long  as  the 
other  co-debtors  paid  no  more  than  the  share  of  the 
debt  for  which  they  were  liaUe^that  is  to  say  (as  I 
understand  it),  that  the  co-surety  was  not  discharged  to 
any  extent  so  long  as  bis  right  of  contribution  was  not 
taken  away  or  injuriously  affected. 

In  the  present  case,  <a»  I  have  said,  the  nature  of  the 
liability  of  Ford  has  been  altered,  yet  that  is  the  result 
of  the  law,  not  of  any  act  of  the  creditor.  The  liability 
of  Ford's  estate  was  in  the  nature  of  a  several  liability. 
I  have  already  said  that  the  arrangement  between  the 
creditors  and  the  trustee  of  Ford's  estate  was  not  in- 
tended  to  release  or  discharge  the  other  parties  to  the 
promissory  note,  and  the  case  of  Wyke  v.  Bogere,  1  De  G. 
M.  ft  G.  408,  shows  that  the  law  of  principal  and  surety 
does  not  require  that  the  reservation  of  rights  against  a 
surety  should  be  the  subject  of  express  agreement,  either 
written  or  verbal.  I  must,  however,  inquire  whether 
any  right  of  contribution  on  the  part  of  the  co-sureties 
has  been  taken  away  or  injuriously  affected  by  the  trans, 
action  between  Messrs.  Barclay,  Bevan,  &  Co.  and  the 
trustee.  It  was  not  contended  than  the  right  of  the  co- 
sureties to  prove  against  Ford's  estate  has  been  entirely 
taken  away ;  it  was  not  disputed  that,  upon  payment  by 
them  of  what  remains  due  on  the  note,  they  may  still  go 
in  and  prove  against  Ford's  estate.  The  effect  of  the 
compromise,  however,  has  been  to  prevent  Messrs.  Bar- 
clay, Bevan,  ft  Co.  from  receiving  the  diridend  which 
has  been  paid  by  that  estate,  and  which  would  have 
gone  in  reduction  of  the  claim  againtt  the  co-trustees. 
To  that  extent  the  lights  of  the  co-suretiea  are  pre- 
Jndloed* 


It  doea  not  appear  to  me,  however,  tiiat  I  oaght  to 
hold  that  the  "co-sureties  are  thereby  vhbQj  dis- 
charged* If  by  the  act  of  the  creditor  a  ssontty,  to 
the  benefit  of  which  a  surety  is  entitled,  is  vbsily  oi 
partially  lost,  the  creditor  ia  only  discharged  to  fhs 
extent  of  the  loss.  This  is  niustraled  bj  Wvijf  sad 
BiUing  v.  Jay,  and  is  stated  by  Blackbam,  J.,  in  PoU 
▼.  Everetty  84  W.  B.  865,  689,  1  a  B.  D.,  at  p.  675. 

It  appears  to  me  that  the  right  of  proof  sgahut  Forf  i 
estate  was  a  security  in  the  hands  of  Messrs.  Btrolay, 
Bevan^  ft  Go.  within  this  rule,  that  the  extent  of  the 
loss  caused  to  the  co-sureties  by  the  transaetioDi  enteisd 
into  with  the  trustee  is  the  amount  of  the  fivideads 
not  received  by  Messrs.  Barclay,  Bevan,  ft  Co.,  sad 
that  the  co-sureties  are  only  discharged  to  thii  eitaBt 
by  reason  of  the  dealings  which  took  plaee  betveea 
Messrs.  Barclay,  Bevan,  ft  Co.  and  the  trustee  of  Fjid^i 
estate. 

It  was  next  contended  that  Messrs.  Barclay,  BenSi 
ft  Co.  could  only  recover  on  the  terms  of  briBgfng  into 
account  sums  received  from  the  Weardala  Oo.  for  loon 
plant  and  otherwise  without  setting  off  what  tbey  paid 
to  the  lessors  in  respect  of  their  liability  under  tiie 
covenants  contained  in  the  leases   of  which  thej  von 
assignees,  and  it  was  aaid  that  the  sureties  ougbt  not  to 
prejudiced  by  the  form  in  which  the  mortgage  vii  taken. 
The  memorandum  of  the  89th  of  July,  1871,  expradj 
provides  for  the  execution  by  the  Sartlepool  OoIIieriN 
Co.  of    a  legal  mortgage    in    sudh    form  si  Hsurt. 
Barclay,  Bevan,  ft  Co,  might  direct,  and  the  wieto 
must  be  taken  to  have  been  aware  of  that  itipnlatioa. 
The    form    of    mortgage  chosen  by  Messn.  Budtji 
Bevan,  ft  Co.  is  unusual,  but  is  within  the  termi  of  tlie 
memorandum,  and  I  think  that  the  sureties  cannot  be 
heard  to  object  to  it.    Even  if  this  be  not  lo,  there  ii 
another  answer  to  the  claim  in  respect  of  the  nooej 
received  or  allowed  in  account  for  the  loose  plsat— tiii 
that  according  to  the  terms  of  the  leases  the  leiMei 
were  only  entitled  to  remove  that  plant  if  they  hsd&^ 
paid  and  satisfied  the  rents  reserved  by  the  lessee,  snd 
performed  and  observed  all  the  covenants  and  agree- 
ments therein  contained.    To  secure  the  right  to  reeeiw 
the  plant,  the  mortgagees  (even  if  they  had  taken  i 
mortgage  by  demise)  must  have  expended  suns  lartdy 
in  excess  of  the  value  of  the  plant,  and  I  think  thstthii 
contention  fails. 

Lastly,  it  was  contended  that  the  sureties  were  rellewd 
pro  tanto  by  reason  of  the  way  in  whioh  Messrs.  Bardt/i 
Bevan,  ft  Co.  dealt  with  their  security.  These  desHsp 
took  place  during  two  periods,  the  first  from  the  eon- 
mencemeut  of  the  winding  up  of  the  compaaj  down  to 
the  bankruptcy  of  Ford,  the  second  subsequent  to  the 
last  mentioned  event. 

During  the  greater  part  of  the  former  period— f*» 
from  July,  1881,  to  July,  1884,  Ford  was  in  poeeeaeion- 
and  it  appears  that  the  bankers  from  time  to  ^ 
pressed  him  to  reduce  the  amount  due  on  the  rceaiit|i 
and  that  he  did  so  to  a  substantial  extent  During  thii 
period,  namely  in  1888,  Ford,  under  pressure  '««  T 
liquidator,  paid  to  him  sums  whioh  have  beea  applied  n 
payment  of  a  dividend  of  two  shillings  in  the  pc?^ 
the  unsecured  creditors.  It  should  also  be  »"*^ 
that  attempts  were  made  in  1879  and  in  1884  tostfttc 
collieries  by  auction,  both  of  which  proved  «■**""?; 
And  apparently  the  collieries  were  worked  at  •w**^ 
the  liquidator  and  by  Ford.  Now  it  wasopea  to  Meewu 
Barclay,  Bevan,  ft  Co.,  as  secured  oredilors  of  w 
company,  to  take  one  of  three  courses — via.,  (1)  to  wmW 
the  security  themselves,  and  prove  for  the  balaacs  tf^ 
maining  due  after  deducting  the  net  amount  rewj  J 
(8)  to  surrender  their  security  and  prove  for  thswW« 
debt ;  and  (8)  to  value  their  eeenrity  and  pn»^;j**2 
differenoe  between  the  amount  of  the  debt  and  mfft 
value ;  and,  further,  they  were  entitled  to  amwwswtt 
option  in  the  manner  moat  •dtaatngeoiu  to  f " 
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for  thii  Rainbow  ▼•  Juggitu  ia  an  aathoritj.  MoreoTex, 
the  eave  of  Carter  ▼•  WhiU  shows  that  the  burden  of 
pioTiog  that  au7  low  has  aoorued  from  the  ooarse  taken 
Um  OB  (he  turetiet.  That  burden  the  representative  of 
tbe  tettstor  has,  in  mj  opinion,  failed  to  discharge. 
Poring  the  first  of  tbe  two  periods  it  is  not  made  out, 
in  my  opiaioD,  that  the  adoption  of  any  other  course  than 
that  sctaally  taken  would  have  been  more  benefldal  to 
the  loxetiAs,  or  tiiat  Messrs.  Barclay,  Bevan,  &  Oo.  were 
gouty  of  lache§  or  failed  to  make  the  most  of  their 
Mcority ;  and  as  to  the  dealings  after  the  bankruptcy  of 
?ord,  the  evidence  seems  to  me  to  show  that  what  was 
done  was  really  the  best  that  could  be  done  under  the 
eircaniitaneea.  Strsss  was  laid  in  argument  on  the 
huge  value  attributed  by  Mr.  Marley  (under  whose 
advice  tbe  bankers  acted)  to  the  loose  plant  in  bis  first 
faloation.  The  estimate  was  not  realized.  Mr.  Marley 
hai,  however,  made  an  affidavit,  in  which  he  states  that 
hi  bit  Jadgment  the  mortgagees  oould  not  expect  to  get 
batter  terms  than  they  actually  got,  and  that  if  they 
bad  refu8«sl  those  terms  thej  would  have  incurred  a 
moch  heavier  lose,  and  no  attempt  has  been  made  either 
to  ihake  this  evidence  by  oroas-ezamination  or  to  rebut 
it  by  tbe  testimony  of  other  experte. 

In  my  opinion  the  claim  on  the  note  of  the  21et  of 
Janosry,  1874|  ought  to  be  admitted,  eubject  only  to 
the  deduction  of  the  amount  of  the  dividends  which 
■ight  have  been  received  from  Ford's  estate. 

Solicitors,  Jamon,  Cohbf  Pearton,  A  Co, ;  Davidion 
A  MorritB  ;  F.  C.  Mathewi  dt  Browne. 


Q.  B.  Div.  CGrantham  and  i 
-  ■       s,JJ.)    j 


May  8. 


Taogban  Williams, 

BomvEB  &  Co.  «.  Ltov  and  Anotseb.  (a.) 

Married  w^man-^Wi/e's  liability^ Ecidenos  of  separ^ 
ate  property — Married  Women's  Property  Aotf  1882 
(45  db  46  Viet.  o.  76). 

In  an  action  by  certain  jenfellers  against  a  married 
iroflum  for  jereeUery  tuppli^,  the  Jwry  found  that  she 
^edpwrehcued  the  goods  ^on  her  own  credit  for  her  own 
^ue  as  her  separate  estate/*  Aeeording  to  the  evidenee, 
the  onfy  separata  estate  existing  at  the  time  of  the  eon^ 
tract  was  certain  other  Jewellery  previously  supplied  by 
the  plaintiffs  and  a  wardrobe  of  dresses,  furs,  andjaeketSf 
ond  there  was  no  evidence  of  any  separate  property  being 
SHbtequently  acquired  other  than  these, 

Bdi^  upon  a  motion  for  judgment,  that  the  plaintiffs 
nere  entitled  to  judgment,  on  the  ground  that  stteh  separate 
preperty  wae  property  in  respect  of  which  the  married 
VMMa  might  reasonably  be  deemed  to  hare  eontraded 
credit  within  the  meaning  of  the  Married  Women's 
^operty  Aet,  1882,  and  that  the  words  '*  unless  the 
contrary  be  shown,'*  in  sub^seetion  3  of  section  1  of  that 
Act,  oiUy  admit  of  evidence  of  the  fact  of  there  being  no 
**eh  separate  property  in  respect  of  which  a  married 
^foman  could  reasonably  be  deemed  to  have  contracted, 
M^  est  of  any  intention,  or  absence  of  intention,  of  the 
married  woman  so  to  contract,  at  the  time  of  making  the 
sntraet  or  getting  credit, 

Uake  V.  Driffield,  ante,  p.  93,  24  Q.  B.  D.  98,  die^ 
tvig%Uhed, 

Motion  for  judgmont. 

^  plaintiffs,  jewellen  aft  Brighton,  bronght  an 
Mte  at  Lewes  Winter  Aasiaee  against  a  Oaptain 
^^joa  for  £144,  tbe  Talne  of  jewellery  supplied  to  his 
wife.  The  plaintifb  had  lor  some  time  supplied  jeweUery 

(a.)  Beported  by  SpmroDi  L.  Hosjjukd,  Baq.,  Barrister- 
at-Law. 


to  the  laiy  under  the  name  of  Mrs.  Stanhope,  which  she 
bore  prerious  to  her  marriage,  and  for  which  she  had 
paid  under  that  name,  and  they  had  continued  to  supply- 
her  subsequently  to  her  marriage,  of  which  they  were  at 
the  time  ignorant. 

As  against  Lyon  the  action  was  dismissed  upon  the 
jury  finding  that  the  goods  were  not  *<  necessaries.*'  As 
against  Mrs.  Lyon  the  jury  found  that  she,  as  Mrs. 
Stanhope, ''  purchased  the  goods  on  her  own  credit  and 
for  her  own  use  on  her  separate  estate.'* 

The  only  separate  estate  as  to  the  existence  of  which 
any  cTidenoe  was  adduced  at  the  trial,  was  the  jewellery 
previously  supplied  to  her  by  the  plaintiffs,  to  the  value 
of  £100,  and  her  wardrobe  of  dresses,  furs,  and  sealskin 
jackets,  to  the  Talue  of  £175. 

Deamau,  J.,  upon  the  finding  of  the  jury,  left  the 
plaintiffs  to  moTe  for  judgment^  on  the  ground  that  he 
doubted  whether  such  separate  property  as  alone  had 
been  shown  to  exist  was  of  the  kind  contemplated  by 
the  Married  Women's  Property  Act,  1882— t.s.,  property 
upon  which  a  woman  ooidd  reasonably  be  presumed  to 
have  pledged  her  credit. 

Willis,  Q.C,  and  Mackintosh,  for  the  plaintiffs* 
—This  is  not  a  motion  to  set  aside  the  finding  of 
the  Jury.  That  finding  is  sufficient  upon  which  to 
base  a  judgment  in  favour  of  the  plaintiffs.  So 
long  as  there  Is  evidenoe  of  some  separate  property 
of  the  wife  upon  which  she  might  have  pledged  her 
credit  that  is  sufficient,  under  the  Married  Women's 
Property  Aot,  1882,  to  make  her  liable  for  her  own 
contracts,  and  judgment  should  be  given  against  hec 
in  the  form  ordered  in  Soott  t.  Morley,  36  W.  B.  67, 
20  Q.  B.  D.  120— via.^  against  "such  separate  estate  of 
the  wife  not  subject  to  any  restraint  on  antiolpationi 
unless,  by  reason  of  section  19  of  tbe  Married  Women's 
Women's  Property  Aot,  1882,  such  estate  be  liable  to 
execution  notwithstanding  such  restraint," 

Blake- Odgers  and  MarshaH-JETaU,  for  the  defendant^ 
Mrs.  Lyon.— The  question  Is  whether  a  woman  could 
reasonably  be  presumed  to  have  pledged  her  credit  at  the 
time  of  die  contract  upon  the  clothes  she  wore  or  the 
jewels  she  had  previously  bought  at  the  same  shop :  Leake 
T.  Driffield,  ante,  p.  98,  24  Q.  B.  D.  98.  No  eyidenoe 
of  separate  estate  acquired  since  the  time  of  the  contract 
was  adduced.  Jewellery  is  not  necessarily  separate 
estate:  Meroier  t.  Williams,  30  W.  B.  720,  9  Q.  B.  D* 
337. 

Oill  appeared  for  Lyon,  the  other  defendant, 

Gbaftham,  J. — ^I  think  there  clearly  must  be  a  judg- 
ment entered  here  for  the  plaintiffs.  The  only  ground 
alleged  upon  which  the  judge  thought  it  beat  to  leare 
them  to  move  for  judgment  was  that  he  had  some  donbt 
whether  the  separate  property  here  shown  was  of  the 
character  contemplated  by  the  Act,  The  Aot  of  1882  refer* 
clearly  to  '^any  real  or  personal  property"  as  capable 
of  being  held  by  a  woman  as  her  separate  property,  and 
Palliser  t.  Gurney,  35  W.  B.  760,  19  Q.  B.  D.  619,  has 
shown  the  extent  of  those  words.  But  she  cannot  be 
held  to  hare  contracted  on  her  own  credit  unless  the 
plaintiffs  show  that  sihe  bad  some  sisparate  property  in 
respect  of  which  sihe  might  be  deemed  to  haTO  oontraoted 
at  the  time  of  entering  into  the  oontraot.  It  is  olear 
that  there  vras  some  separate  property  in  her  pcasesaion» 
Of  what  character  P  Apparently  jewellery  and  dnm&Sf 
indnding  several  sealskin  jackets  and  furs.  We  know 
that  there  are  people  of  a  certain  class  who  do  spend 
large  sums  of  mon^  on  jewellery  and  foia  and  snch 
like,  knowing  that  they  can  raise  money  upon  their 
exchange  if  need  be,  or  with  the  Idea  of  exchanging 
them  for  other  jewds,  &a,  when  they  get  tired  of  them. 
At  any  rate,  here  is  eridenoe  of  property  to  the  extent  of 
some  two  hundred  and  odd  pounds,  and  I  do  not  think 
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we  we  bound  b/  tbe  decision  of  Leake  t.  Drijfield  to 
hold  that  such  property  was  of  snoh  a  nature  that  a 
aazried  woman  oonld  not  hare  intended  to  oontraot}  in 
Mspeotof. 

Yaughan  Williahb,  J.^Whateyer  Tiew  may  be 
taken  of  the  decision  in  iMke  t.  Driffield,  I  think  that 
there  is  nothinff  unreasonable  in  our  presuming  here  that 
the  lady  in  question  might  haye  contracted  in  reference  to 
the  separate  properfcj  mentioned.  I  consider  that  the 
words  in  sub-section  3  of  section  1  of  the  Married 
Women's  Property  Act,  1882,  saying  that  ^'  every  contract 
of  a  married  woman  shall  be  deemed  to  be  contracted  by 
her  in  respect  of  her  separate  property,  unless  the  con. 
trary  be  shown,"  were  not  intended  to  let  in  oTidence  of 
the  intention  of  the  married  woman  at  the  time  of  enter- 
ing into  the  contract,  but  only  evidence  of  the  fact  of 
the  existence  or  otherwise  of  any  separate  property.  The 
Act  pzovides  that  a  married  woman  shall  be  capable  of 
entering  into,  and  so  of  being  rendered  liable  for,  contracts 
In  respect  of  her  separate  property.  Sub-section  3  of  sec- 
tion 1  is  a  corollary  to,  and  not  a  limitation  of,  such 
liability.  The  words  '*  unless  the  contrary  be  shown,'' 
in  reference  to  her  separate  property  being  bound  by  her 
contract,  should  be,  in  my  opinion,  interpreted  as 
'*  unless  the  separate  property  be  of  such  a  nature  that 
«uch  presumption  (the  presumption  set  up  by  the  Act) 
oannot  arise/*  Sometimes  there  may  be  separate  pro- 
perty which,  though  not  fettered  by  any  restraint  against 
anticipation,  is  yet  of  such  a  nature  as  to  be  practically 
inalienable.  That  was  instanced  in  Hdrruon  t.  Harris 
$my  86  W.  R.  748,  13  P.  D.  180,  as  dted  by  Hathew,  J., 
in  Leake  t.  Driffield.  But  I  cannot  think  that  evidence 
of  the  intention,  in  fact,  of  the  married  woman  at  the 
time  of  the  contract  was  ever  contemplated  as  admissible 
under  either  of  these  last-mentioned  decisions,  but  only 
evidence  showing  the  nature  of  the  property — whether 
it  is  of  such  a  nature  in  respect  of  which  she  could 
reasonably  be  presumed  to  have  contracted.  1  think 
there  ie  ample  evidence  of  separate  property  here  upon 
which  she  oould  and  might  have  contracted  credit ;  and, 
therefore,  that  judgment  must  be  entered  for  the 
plaintiffs. 

Judgment  for  plaintiffs^  and  order  for  inquiry  ae  to 
defendoM^e  eeparate  property, 

SolUntora  for  the  plainti£h,  Prince  ^  Ayree, 

Solicitors  for  the  defendant,  Mrs.  Lyon,  Eldred  ds  Big" 
neUL 

Solicitor  for  Lyon,  J,  J9.  Dutton, 


Q.  B.  Div.  (Denman  I  t,,^-    in 

and  Willi.  JJ.)     J  ^***-^^- 

BoeEBS  &  Oo.  r.  Laicbbbi  &  Co.  («.) 

Bailment  —  TiiU  of  hnilor  —  DeterminaUon  o/—  Jus 
tertii —  WJien  bailee  eetopped  from  iHtitig  up^— Inter' 
rogatories. 

In  an  action  hy  haUon  againii  hailee$  far  fion- 
delivery  of  certain  goode. 

Held,  that  the  baileee  were  citoppedfrom  edUng  up  the 
HUe  of  third  partite,  under  whoee  authority  they  did  not 
cMm  to  defend,  and  to  whom  they  had  not  deiivered  the 
goode,  although  the  property  in  the  goode  mtghi^  ae  a 
matter  of  faet,  have  paeeed  to  euch  third  parties  einee 
ihedateofbaUmmd. 

Appeal  from  an  order  of  Charles,  J.,  allowing  the 
defendants  to  administer  certain  interrogatories* 
Tbe   plaintiiEs  had  purchased  from  the    dcufendants 

(a.)  Reported  by  G.  E.  Palbt,  Esq.,  Barrister-at-Law. 


a  certain  quantity  of  oopper,  paid  for  it,  and  left  Hit 
the  custody  of  tbe  defendants  as  waiehoosanea.  Ike 
latter  subsequently  refused  to  deliver  up  the  eofpci. 
An  action  for  wrongful  detention  having  been  hnight, 
the  defendanto  pleaded  a  denial  of  the  phunkilfi'  pe- 
perty  in  the  goods,  and  for  the  purpose  of  sapportiag 
that  contention  sought  to  administer  intecrogatoriei  m 
to  whether  the  plaintiffs  had  not  resold  the  oopper  to  i 
firm  of  Morrison,  Kekewich,  &  Co.,  and  had  beea  pdl 
the  price,  and  whether  they  had  not  indoned  w»i 
handed  to  Morrison,  Eekewioh,  &  Co.  delivery  ordenla 
respect  of  the  oopper. 

The  defendants  were  defending  the  aotioa  for  that 
own  interests  alone,  and  without  authority  from  Moni- 
son,  Kekewioh,  &  Co.,  although  the  latter  bad  oon- 
menoed  an  action  againat  them  daiming  deliferj  of  tbe 
oopper. 

Oharles,  J.,  allowed  the  interrogatories,  and  the 
plaintiffs  appealed. 

CoAeti,  Q.C.,  and  Uaned  Jonee,  for  the  pUistiiZi.— 
The  defendants,  as  bailees,  cannot  dispute  the  plain- 
tifi«'  title  to  the  goods.  The  defence,  therefore,  wiuoh 
these  interrogatoriea.  are  intended  to  support  ii  sot  a 
good  one,  and  the  interrogatories  are  irrdevut  in 
oonaequence.  It  ia  not  enough  that  a  bailee  hMbc> 
oome  aware  of  the  title  of  a  third  person,  or  thtt  aa 
adverse  claim  is  made  upon  him,  to  entitle  hiia  to  Mt 
up  a  /iM  tertii.  He  must  also  have  the  aathoiitf  of 
the  tertiue  to  defend :  Biddle  v.  Bond,  13  W.  E.  561. 

J.  V.  Austin^  tor  the  defendants.— The  rale  laid 
down  in  Biddle  v.  Bond  does  not  apply  to  tbe  preMSt 
case.  In  Biddle  v.  Bond  tbe  bailor's  title  wai  desitd 
at  the  time  of  the  bailment.  The  bailee  ia  not  eatoppad 
from  ahowing  that  the  bailee'a  tiUe  had,  aa  in  the 
preaent  inetance,  subsequently  determined. 

Cohen,  Q.O,^  replied. 

DmncAN,  J.— I  am  of  opinion  that  this  appeal  mart 
be  allowed.  The  defence  aimed  at  in  the  interrogitori«i 
is  that  the  plaintiffs  have  ceased  to  have  any  propeityia 
the  oopper,  having  sold  it  to  third  parties,  and  baling 
endorsed  the  delivery  orders  to  s«oh  purchaaen.  tvt 
assuming  those  facts  to  be  true,  it  appears  to  majy 
they  would  afford  no  defence,  for  the  mere  indoneBMBt 
of  the  delivery  orders  would  not  free  the  plaintiffi  fin 
their  responsibility  to  their  purchasers,  and  conseqaeaQi 
the  defendants  an  not  relieved  from  tbeir  reaponiibaiti 
towards  tbe  plaintiffs  to  deliver  up  the  copper  to  thai, 
and  thereby  to  enable  them  to  f  nim  tbdr  eo&trtet  via 
the  third  parties.  The  defendants  seek  ^  t^  ^ 
interrogatoriea  answered  with  the  view  of  makiog^ 
that,  the  property  in  the  oopper  having  beea  traaafema 
to  such  third  parties,  they  (the  defendants)  would  ban 
no  answer  to  an  action  at  the  suit  of  the  traoafeietf  to 
recover  the  copper,  and  that  under  the  dreunstaaoei  tiM 
proper  persons  to  sue  them  would  be  the  tramfeteei,  aad 
not  the  plaintiffa.  I  think,  however,  that  then  tt 
nothing  to  distinguish  this  oase  from  that  of  Buali  v. 
Bond,  where  it  was  established  that  a  bailee  vv 
estopped  from  diiputing  his  baUor's  title  vaim  M 
olaimed  to  defend  under  the  authority  ia  vhoii  h^ 
alleged  the  titia  to  be.  There  u  no  suggeitiae  tt» 
such  was  the  case  here.  I  think  that  the  M"?^ 
Judge's  order  most  be  reversed,  and  tbe  inloDogatonei 
disidlowed. 

Wills,  J.— I  am  of  the  same  opinion.  Althon^^ 
is  in  form  an  appUcatton  to  administer  Inteaap^^^ 
the  ease  raises  a  auoh  more  aerious  qnestioo  tbaa  »• 
mere  right  to  interrogate.  The  pUdotaiEa  »»■ 
baUors  of  the  defendants,  and  having  tbe  ^^^^^TZ 
acknowledgment  that  th^  held  the  ooPP^J^^ 
plaintiffs'  order,  had,  in  the  ordinary  coane  of  »» 
business,  told  the  copper  to  Mesara^  Moirifoii  &•"* 
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vicb,  ft  Oo.,  and  indoned  to  them  the  deltvery  orders 
irhieb  they  had  receiTed  from  the  defendants ;  and  the 
section  is  whether,  under  those  dronmstanoes,  the 
defendants  are  entitled  to  say  that  they  will  not  delirer 
the  copper  to  the  plaintiffs. 

No  doubt  if  the  defendants  had  deliyered  the  copper  to 
Morrison »  Kekewich,  &  Go.,  in  pnrsuance  of  the 
deKtery  order,  that  would  haye  afforded  a  good  defence 
to  the  present  action,  but  no  sueh  excuse  for  the  non- 
delirery  of  the  copper  to  the  plaintiffs  is  here  set  up. 

The  plaintiffs,  throngh  the  condact  of  the  defendants, 
srs  ezpooed  to  an  action  at  the  suit  of  Morrison,  Keke- 
vicb,  k  Co.  for  failure  to  satisfy  their  contract  of  sale 
to  tbem.  This  liability  of  the  plaintiffs  to  their  vendees, 
in  my  jadgment,  leaves  them  a  sufficient  interest  in  the 
copper  to  enable  them  to  maintain  this  action.  The  de- 
fence, therefore,  to  which  the  interrogatories  are  directed 
is  no  defence  in  law;  and  the  interrogatories,  conse- 
qnentljy  not  being  relevant  to  any  matter  which  wonld 
afford  a  good  defence  to  the  action,  must  be  disallowed. 

Appeal  allcvKiL 

Solicitors  for  the  plaintiffs,  Drucea  <fe  Attlee, 

Solicitors  for  the  defendants,  Johnson,  Budd,  db 
Johfuan, 


"The  Cabisbhook."  (a.) 

£reaeh  of  contract  of  carriage — Trangfer  from  county 
antrt  having  admiralty  jurisdiction — The  County 
Cmrts  Admiralty  Jurisdiction  Act,  1868  (81  &  82 
Vict,  c.  71,  #.  &)^ Commencement  of  lay  days  where 
option  of  spot  of  discharge  at  port  of  ctrrival  given 
to  charterer  —  Demurrage  —  Practice  ^^  Delivery  of 
pleadings, 

A  vessel  laden  mUh  a  cargo  of  1,855  tons  of  coal  was 
dartered  ia  proceed  to  0.,  or  so  near  thereto  as  she  could 
safely  get^  and  deliver  the  tame  to  the  freighters  alongside 
amig  cafe  wharfs  store,  craft,  steamer,  depSt,  ship,  or 
arsenal,  as  ordered  hy  receiver.  Cargo  to  be  discharged  at 
the  a^feftage  rate  of  not  less  than  800  tone  per  working 
day,  Sundays  and  holidays  exeepted,  and  ten  days  on 
demurrage  ever  and  ahove  the  said  worhing  days  at 
16f.  M.  per  hew,  except  in  eases  of  strikes,  loch  outs, 
ecUierg  holidays,  strikes  at  mines  where  st'Camer  is  booked, 
detenHan  hy  railway,  ^ppage  of  trains^  accidents  to 
maehinery,  or  an^  ether  causes  beyond  the  control  of  the 
ekarterere  er  receivers,  or  their  respective  agents  delays 
mg  ^ke  due  loading  and  unloading.  Hme  for  loading 
and  uniaading  to  commence  when  the  steamer  is  ready  and 
JHtimatiam  hoe  been  given  in  writing.  The  vessel  arrived 
in  the  karhour  of  O.  on  the  16th  of  November,  and  came 
te  aneher  there,  but  not  in  any  usual  dispharging  berth, 
stnd  the  eame  day  the  master  gave  the  agents  of  the  con" 
eigneee  of  the  cargo  notice  in  teriting  of  the  ship^s  readi' 
neee  to  dioeharge.  On  the  arrival  of  the  ship,  and  up  to 
the  morning  of  the  20th  of  .November,  it  was  imponihle 
for  the  chip  to  get  alongside  the  quay  at  O,  in  any  cf  the 
9emal  eUeeharging  berths  for  coal  cargoes,  which  were  aU 
eeeupdedj  but  the  consignees,  whilst  such  berths  were  all 
oo  oeeupied,  ordered  the  ship  alongside  the  quay,  and  at 
the  oame  time  informed  the  master  that  he  would  have  to 
tomt  Mo  turn.  On  the  morning  of  the  20th  cf  November 
the  oMp  got  alongside  the  quay  and  commenced  to  dis* 
ehmrgc  On  the  afternoon  cf  the  25f  A  of  November  the 
Meehargr  imm  finished.  The  owners  of  the  ship  after- 
toesrde  brought  an  action  in  the  City  of  London  Court 
the  coneigness  for  demurrage  under  the  charter* 
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party,  and  the  Judge  of  the  City  of  London  Court,  during 
the  progress  of  the  cause,  ordered  it  to  be  transferred  to 
this  court.  At  the  hearing  of  the  transferred  cause  in 
this  court  it  was  admitted  that  the  agents  of  the  consignees 
knew,  at  the  time  when  they  ordered  the  ship  alongside 
the  quay,  that  all  the  berths  there  were  occupied ;  that 
there  was  no  other  place  for  discharge  of  coal  cargoes  at 
O,,  and  that  there  were  no  lighters  availahle. 

Held,  that  the  d^endants  were  liable  for  the  demurrage 
proceeded  for, 

Dayiea  v.  MoYeagh,  28  W.  R.  148,  4  £a.  D.  265,  foU 
lowed, 

SemUe,  that,  the  consignee^  agents  having  ewercissd  the 
option  given  them  by  the  oharter^party,  and  ordered  the 
ship  to  a  quay  alongside  which  she  could  not  get,  the  lay 
days  began  to  run  from  the  time  when  notice  was  given  of 
the  ship*s  readiness  to  discharge  on  the  l^th  of  November, 

Where  a  case  is  transferred  to  this  court  under  the  Sth 
section  if  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  pleadings  must  be  entered  into  as  in  actions  origin^ 
ally  commenced  in  the  Admiralty  Division, 

Thia  was  an  action  for  demurrage  instituted  on  behalf 
or  Messrs.  John  Foster  k  Co.,  the  owners  of  the  steam- 
ship C^riabrooh,  against  Messrs.  Smales,  Eeles,  &  Oo., 
merchahts,  the  consignees  of  a  cargo  of  1,855  tons  of 
coal  laden  on  board  The  Carisbrook  at  Glasgow  and  dis- 
charged at  Odessa.  The  action  was  originally  com- 
menced in  the  City  of  London  Court,  but  during  the 
progrees  was  transferred  to  this  court  under  the  8th 
section  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868. 

The  action  was  now  heard  in  this  court  before  Mr, 
Justice  Butt. 

No  pleadings  had  been  delivered,  and  counsel,  on 
behalf  of  both  the  plaintiffs  and  the  defendants,  sub- 
mitted  that  the  court  should  hear  the  cause  on  the  eyi- 
dence  of  the  master  of  The  Carisbrook  which  had  been 
taken  in  the  City  of  London  Court  and  had  been  printed 
for  the  purposes  of  the  hearing  in  this  court ;  on  oertain 
documents  put  in  in  the  City  of  London  Court,  and  on 
admissions  of  facts  agreed  to  between  the  plaintiffs  and 
defendants  for  the  trial  of  the  action. 

Butt,  J. — I  will  hear  this  case  as  an  exception  with- 
out pleadings,  but  in  future,  in  all  oases  transferred  to 
this  court  under  the  8th  section  of  the  County  Courts 
Admiralty  Jurisdiction  Aot,  1868, 1  shall  require  plead- 
ings to  be  delivered  as  in  actions  originally  commenced 
in  this  division. 

The  hearing  of  the  action  was  then  proceeded  with  on 
the  evidenoe,  documtsnts,  and  admissions  above  men- 
tioned. 

The  admissions  in  question  were  in  the  following 
terms: — 

Admissions  of  Faots. 

1.  That  the  steamship  Carisbrook  was  loaded  by  Messrs. 
Lietke  &  Co.,  at  Glasgow,  with  1,855  tons  of  coal  pur- 
suant to  a  charter-party  dated  the  1 1th  of  October,  1888| 
a  copy  of  which  is  annexed  hereto. 

2.  That  the  master  by  his  agents  signed  a  bill  of  lading 
for  the  aaid  cargo  of  coals,  a  oopy  of  which  is  annexed 
hereto. 

8.  That  the  said  bill  of  lading  of  the  said  oargo  was 
dnly  indorsed  to  the  defendants,  to  whom  the  property  in 
the  coals  passed  by  reason  of  such  indorsement. 

4.  That  due  notioe  of  the  vessel  having  passed  Con« 
stantinople  was  despatched  on  the  14th  of  November, 
1888,  and  was  received  by  the  defendants  or  their  agents 
at  Odessa  in  due  course. 

5.  That  The  Carisbrook  arrived  at  Odessa  laden  witii 
the  said  oargo  at  9.15  a.m.  on  the  16th  of  November,  and 
came  to  anchor  within  the  Mole,  but  not  in  any  usual 
discharging  berth,  and  that  at  noon  due  notioe  of  tha 
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ship's  xeadineBB  to  disdhargfe  cargo  was  given  to  the  de- 
fendants. 

6.  That  the  ship  was  ordered  by  tiie  defendants  to 
proceed  alongside  the  wharf  or  qnay  to  discharge,  where 
she  afterwards  did  disoharge.  The  said  wharf  or  qnay 
was  the  nsnal  place  for  the  disoharge  of  coal  cargoes  at 
Odessa. 

7.  That  at  11  a.ni.  on  the  20th  of  November  The 
Carishrooh  got  alongside  the  said  qnaj.  It  was  impos- 
sible to  get  there  earlier,  as  she  had  to  wait  her  torn 
before  the  harboar  officials  permitted  her  to  go  to  the 
qnay.  That  the  defendants  knew  when  they  gave  such 
orders  that  all  the  berths  of  the  said  qnay  were  occnpiedi 
bnt  there  was  no  other  place  for  the  discharge  of  coal 
cargoes  at  Odessa,  and  there  were  no  lighters  available. 

8.  That  the  cargo  was  all  discharged  at  3.30  p.m.  ou 
Sanday,  the  25ih  of  November,  1888. 

**  Ghabtes-pabtt. 

'  *'  It  is  this  day  mutnally  agreed  between  Messrs.  John 
Foster  k.  Ga,  owners  of  the  good  steamer  called  The 
Carishrooh^  of  Whitby,  register  measurement,  1,108  tons 

net,  and  1,724  tons  gross, master,  now  on  passage 

to  Glasgow,  and  expected  ready  to  load  aboat  20th  inst.  ; 
and  Messrs.  Lietke  k  Co.,  of  Glasgow,  merchants :  That 
the  said  steamer,  being  tight,  stannch,  and  strong,  and 
eveiy  way  fitted  for  the  voyage,  shall,  after  discharging 
of  present  cargo,  if  any,  with  all  convenient  speed,  sMl 
and  proceed  to  a  customary  loading  berth,  as  ordered,  at 
Glasgow  (general  terminns),  and  Uiere  load  coals  in  84 
ranning  hoars  (from  6  p.m.  Saturdays  to  6  a.m.  Mondays, 
andholidaysezoepted)  from  the  agents  of  the  said  freighters 
a  full  and  complete  cargo  of  coals,  about  1,900  tons,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions,  and  furniture  ; 
and  being  so  loaded  shidl  therewith  proceed  to  Odessa, 
or  BO  near  thereunto  as  she  may  safely  get,  and  deliver  the 
same  to  the  said  freighters  or  assigns  alongside  any  safe 
wharf,  store,  craft,  steamer,  depot,  ship,  or  arsenal,  as 
ordered  by  reoeiver,  on  being  paid  freight  at  and 
after  the  rate  of  7/7|,  say  seven  shillings  and  seven 
pence  halfpenny,  British  sterling,  per  ton  of  20cwts, 
delivered  or  taken  on  board  in  charterers*  option,  same 
to  be  declared  before  the  discharging  begins.  Cargo 
is  to  be  discharged  at  the  average  rate  of  not  lees 
than  330  tons  per  working  day,  Sundays  and  holidays 
excepted,  and  ten  days  on  demurrage,  over  and  above  the 
said  lay  days,  at  16s.  8d.  per  hour,  except  in  oases  of 
strikes,  lock  outs,  collieiy  holidays,  strikes  at  mines 
where  steamer  is  booked,  detention  by  railway,  stoppage 
of  trains,  accidents  to  machinery,  or  any  other  oanses 
beyond  the  control  of  the  charterers  or  receivers,  or  their 
respective  agents  delaying  the  due  loading  and  unload- 
ing. Time  for  loading  and  unloading  to  commence  from 
the  time  the  steamer  is  ready  and  intimation  has  been 
given  in  writing,    •    •    /' 

*'BlLL  OF  IiADINO. 

''Shipped,  in  good  order  and  well-conditioned,  by 
Lietke  ft  Oo.,  of  Glasgow,  but  without  their  responsibility 
for  freight  and  demurrage,  being  agents  only,  in  and  i^pon 
the  good  ship  or  vessel  called  The  Carishrooh,  s.8.,  where- 
of is  master  for  the  present  voyage,  Ebblewhite,  and  now 
lying  in  Glasgow,  and  bonnd  for  Odessa,  eighteen  hundred 
and  fifty-five  tons  two  hundredweights  coal,  being  marked 
and  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  like  good  order  and  well-conditioned  at  the  afore- 
said port  of  Odessa  (the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever,  excepted),  unto  order  or  assigns.  Freight 
for  said  goods  to  be  pidd  by  the  consignees  at  the  rate  of 

,  and  all  other  oonditionB  as  per  charter-party.— 

llth  October,  1888," 


From  the  transcript  of  the  evidence  of  the  mMter  of 
The  CarUhrook  it  appeared  that  an  agent  of  the  coa. 
signees  of  the  cargo  had,  at  Odessa,  written  aonMtie 
notice  of  the  ship's  readiness  to  load,  *'  Not  aoospted  tfll 
steamer  in  berth,"  and  returned  it  to  the  master  of  Tkt 
Carithrook,  and  that  such  agent  had  tdd  the  msitar  cf 
The  CarUhrook  that  he  would  have  to  wait  his  turn,  sad, 
as  soon  as  there  was  a  berth,  get  alongside  the  qoi^. 

Rohtofif  for  the  plaintifh. — The  plsintiib  relj  os 
Davis  V.  MoVeagh,  28  W.  B.  143,  4  Ex.  D.  S(5, 
and  Pyman  v.  Dreyfus,  ante,  p.  447,  24  Q.  B.  B. 
152,  which  decide  that  where  a  ship  hss  pnweedad 
to  the  place  of  destination  named  m  the  ohtit«* 
party  —  in  this  case  the  port  of  Odessa  — and  the 
charterer  has  an  option  as  to  what  spot  in  aoeh  plaoe  to 
order  the  ship,  and  delay  is  occasioned  bj  the  ship  bting 
ordered  to  a  spot  to  which  she  cannot  get,  the  lij  d^s 
commence  from  the  time  when  the  ship  is  resdj  st  ttie 
place  of  destination,  prepared,  as  far  as  she  li  oonoanNd, 
to  go  to  any  spot  to  which  the  charterers  have  the  optios 
to  send  her.  It  is  the  duty  of  the  oharterer,  if  be  fasi  as 
option  as  to  the  locality  in  the  port  of  destination  whom 
the  ship  is  to  discharge,  not  to  name  a  berth  to  whioh 
she  cannot  get  to  discharge  within  the  lay  dayi. 

He  also  referred  to  Jielson  v.  DaM,  28  W.  S.  57,  ir 
Ch.  D.  568. 

Pyhe,  for  the  defendants.— Sinoe  the  deoiiios  of  the 
House  of  Lords  in  Nelson  v.  DaM,  29  W.  B.  5iS,  < 
App.  Gas.  38,  doubts  have  been  thrown  on  the  oofxeot- 
ness  of  the  decision  in  Davies  t.  MeVeayh,  And  is 
Murphy  V.  Cofin,  32  W.  B.  616,  12  Q.  B.  D.  87,  s  osn 
very  like  the  present,  it  was  held  that,  although  the  bffth 
named  by  the  oharterer  was  occupied  when  tiie  aUp  vii 
ordered  there,  the  lay  days  did  not  oommenoe  oatil  the 
ship  was  moved  alongside  such  berth. 

Butt,  J. — ^1  have  no  hesitation  in  this  case  hi  deeUiag 
that  the  oharterer  is  liable  for  the  demurrage  elaiaei 
The  ship  arrives  at  Odessa,  and  there  is  nodoabt  the  vm 
ready  to  deliver  her  cargo  at  any  place  in  the  port 
where  she  might  have  been  properly  unloaded  by 
lighters.  Instead  of  doing  as  he  might  have  doae,  ssd 
arranging  to  unload  her  into  lighters,  the  ohsrtser 
chose  to  exercise  the  option  he  had  of  oidering  her  to  s 
quay  whioh  was  crowded  with  veeaels,  and  to  wfaidh  ihej 
could  not  get  The  oharterer  had  a  perfeot  right  to  de* 
this,  but  he  had  also  a  liability  to  pay  under  the  tomef 
the  charter-party  in  the  event  of  his  so  ei«nbiogthil 
option,  and  ordering  her  to  a  berth  to  whioh  she  eooM 
not  get.  I  think  that  thU  is  what  is  nsltr  Ui 
down  by  the  Court  of  Appeal  in  Daieies  v.  MeViSfh, 
first  of  aU  by  Brett,  J.,  before  the  case  went  to  the 
Ooutt  of  Appeal,  and  afterwarde^  on  appeal,  bj  Bnw 
well,  BaggiOlay,  and  Thesiger,  IbJJ.,  and  indesd  I  ■■* 
say  that  the  decision  there  come  to  is  quite  in  aooori  viA 
my  own  opinion  of  previous  deoieiona. 

I  am  asked,  on  the  authority  of  Mwrfky  v.  (kf^ 
a  decision  of  a  divisional  court  of  the  W 
Court  of  Justice,  to  treat  the  oondnsioa  eosM  to  \$ 
Brett,  J.,  and  the  judges  of  the  Court  of  Appesl  is  /^ 
V,  MoVeagh  as  of  no  value.  The  learned  fs^  W 
decided  the  case  of  Murphy  v.  C^jfim  are  aflft  n|«w 
as  saying  that  the  principle  of  the  dedsioa  hi  ^^'"^'y^ 
MeVeagh  is  not  appUoable  to  the  oase  bei«etheB,hg 
according  to  the  report,  they  say  bok^y  that  tiny  <^**^ 
Davies  v.  Me  Veagh  to  have  been  wrongly  decided  beoni 
it  is  inconsistent  with  other  cases  and  beoaase  <^^ 
of  Appeal's  attention  was  not  properly  caOsd  to  ^"^J^ 
the  facts  in  the  case.  With  aU  defewoe  to  tall 
Divisional  Court  who  decided  Murphy  v.  A^«i  ^*j 
be  bound  to  prefer  the  judgment  of  the  Oourt  ^j^jj^ 
even  if  I  had  no  opinion  of  my  own  as  to  the  O00M* 
ness  of  the  decision  in  2>av<«rv.jr«FMyA.  Batlwfsi 
strong  opinion  that  the  Court  of  i^pMl  vm  pn^ 


VoUXXXVin.     [jTmeT.iwx).]   THE  WEEKLY    REPORTER. 


545 


COTBT  07  APPSAL. 


OOLQUHOUN  V.  HbDDON. 


OOUBT  OF  APPRAL. 


well  aware  of  the  real  facts  of  the  case  when  it  decided 
the  oaae  of  Davie*  t.  MeVeagh. 
I  gire  jadgment  for  the  plaintiffs. 

Solioitors  for  the  plaintiffs,  Turnbull,  TiUjf,  ^  Moutir. 

Solioitors  for  the  defendants,  Thomas  Cooper  dt  Co. 


Coutt  Of  Appeal. 

Trom  Q.  B.  Div.  Maj  9,  18. 

COLQUHOUK  v.    HeDBON.   («.) 

InUtnd  Bevenue — Income  tax  {ichedule  DJ) — Life  in^ 
iurance-^ Deduction  of  premium  from  aHeHmeni-^ 
Foreign  insurance  eompatiiff— 16  «f  17  Vict,  e.  91 
—16  ds  17  Viet.  e.  34,  a.  54—7  A  8  Vict,  e.  110. 

The  staiuie  16  ds  17  Vict.  c.  91,  provides  thai  **  any 
perBon  who  ehall  have  made  any  such  insurance  or  eon- 
traded  for  any  such  deferred  annuity,  as  in  tJ^e  pro- 
vision mentioned  in  16  <ft  17  Vict,  e.  34,  s,  54,  in  or 
vriih  any  insurance  company  existing  on  the  1st  day  of 
November,  1844,  or  in  or  with  any  insurance  company 
rtgidered  pursuant  to  the  Ad  of  1  A  ^  Vid.  c  110, 
•ImU  he  entitled  to  cdl  the  benefits  and  advantages  which, 
by  the  said  provision,  are  expressed  to  he  given," 

The  statute  16  A  17  Vid.  e.  34,  s.  54,  provides  thai 
**  any  person  who  shall  have  made  an  insurance  on  his 
life  in  oir  with  any  insurance  company  which  should 
"become  registered  under  any  Ad  to  he  passed  in  the 
present  session  for  that  purpose  •  •  •  should  be 
entiiled  to  dedud  the  amount  of  the  annual  premium 
paid  hy  him  for  such  insurance  from  any  profits  or 
gains  in  resped  of  which  he  sJiould  be  liable  to  be  assessed 
under  schedule  A"  of  tJ^e  income  tax. 

Hdd  (Fry.  L.J.,  dnbitante),  that  the  words  '•any 
insurance  company'*  only  apply  to  companies  in  tjHe 
United  Kingdom  exiding  <U  the  date  mentioned,  and 
subject  to  the  Jurisdidion  of  Parliament,  and  not  to 
foreign  companies  outside  that  Jurisdiction  at  tfuxt  date. 


This  was  a  case  stated  by  the  Oommisaioners  for 
General  Purposes  of  the  Income  Tax  Acts  for  the 
qpUiion  of  the  Queen's  Bench  DlTision  of  the  High 
Odnrt  of  Justice, 

!•  At  a  meeting  of  the  commissioners,  William  Frederick 
Heddon  appealed  against  an  assessment  of  £62,  under 
adMdule  D.  to  the  Act  16  &  17  Yict.  c.  34,  for  the  year 
ending  the  5th  of  April,  1887,  made  upon  him^  and 
claimed  that  he  should  be  allowed,  by  way  of  deduc- 
tion from  the  said  assessment^  the  sum  of  £6  4s«  2d., 
paid  by  way  of  premium  on  an  insurance  for  £300 
elleoted  by  him  with  the  New  York  Life  Inanranoe  Ck>. 
under  the  following  circumstances :— • 

S,  By  16  &  17  Yiot,  c  34,  s.  54,  any  person  who  shall 
haTe  xaade  an  insurance  on  bis  life  in  or  with  any 
company  which  should  become  registered 
any  Act  to  be  passed  in  the  then  present  session 
of  Parliament  for  that  purpose^  and  which  should  com- 
.pljr  with  the  requirements  of  such  Act,  should  be 
entitled  to  deduct  the  amount  of  the  annual  premium 
paid  tqr  him  for  such  insurance  from  any  profits  or 
gains  in  respect  of  which  he  should  be  liable  to  be 
aMCtaed  under  schedule  D.  of  the  same  Act»  or  to  have 
any  assessment  which  might  be  made  upon  him  under 
the  ssme  schedule  reduced  or  abated  by  the  deduction 
of  the  amount  of  the  said  annual  premium  from  the 
amount  of  the  profits  or  gains  on  which  such  assessment 
has  been  made. 


(a.)  Beported  by  Spikosb  L.  Hollaicd,  Esq.,  Boirister* 
at-Law« 


3.  By  16  &  17  Yicf.  c.  91,  reciting  the  last- mentioned 
Act,  and  reoKiog  that  (as  it  might  happen  that  an  Act 
for  the  regiBtration  of  insurance  companies  might  not 
be  psssed  in  the  then  present  seBsion  of  Prttllament)  it 
was  expedient  that  the  benefit  of  the  recited  proTirion 
should  for  a  limited  time  be  extended  to  persons 
insuring  or  contracting  with  such  insurance  offices  as 
thereinafter  mentioned,  it  was  enacted  as  follows  :^ 

**  Any  person  who  shall  have  made  any  such  insure 
ance  or  contracted  for  any  such  deferred  annul ry,  as 
in  the  said  provision  mentioned,  in  or  with  any  insur* 
ance  company  existing  on  the  Ist  day  of  Nofember. 
1844,  or  in  or  with  any  insurance  company  registered 
pursuant  to  the  Act  of  the  session  bolden  in  the 
seventh  and  eighth  years  of  her  Majesty,  c.  110,  *'  for  the 
registration,  incorporation,  and  regulation  of  joint- 
stock  companies,"  shall  be  entitled  to  all  the  benefits  and 
advantages  which,  by  the  said  provision,  are  expressed 
to  be  given  in  respect  of  the  like  insurance  or  contract  in 
or  with  any  insurance  company  which  shall  become 
registered  under  any  Act  to  be  passed  in  the  present 
session  of  Parliament  for  that  purpose.*' 

The  proTisIons  of  the  said  above  stated  Acts  were  in 
force  on  the  5th  of  April,  1886. 

4.  By  the  Customs  and  Inland  Bevenue  Act,  1886,  s. 
5 :  "All  such  provisions  contained  in  any  Act  relating 
to  income  tax  as  were  in  force  on  the  5th  of  April,  1886, 
shall,  have  fuU  force  and  effect  with  respect  to  the 
duties  of  the  income  tax  granted  by  the  Act  so  far  as 
the  same  shall  be  consistent  with  the  provisions  of  this 
Act." 

6.  In  the  year  1886  the  said  William  Frederick 
Heddon  paid  to  the  New  York  Life  Insurance  Go.  the 
sum  of  £6  40.  2d.,  being  one  year*s  premium  due  to  the 
said  company  in  respect  of  a  policy  of  insurance  for  £300 
duly  effected  on  the  5th  of  December,  1888. 

6.  The  New  York  Life  Insurance  Co.  was  incorporated 
by  special  Act  of  the  Legislature  of  New  York  dated 
the  21st  of  May,  1841,  as  a  marine  and  fire  insurance 
company,  and  extended  by  an  Act  of  State  dated  the 
18th  of  April,  1843,  to  life  insurance. 

7.  It  was  contended  by  the  surveyor  of  taxes  on  the 
above  facts  that  the  provisions  of  the  various  above- 
named  Acts,  referred  only  to  the  insurance  companies 
existing  in  the  United  Kingdom,  and  did  not  relate  to 
the  New  York  Life  Insurance  Ga,  and  that  Mr.  Heddon 
was  oonsequently  not  entitled  to  the  reduction  of  tl^e 
aseesament  claimed  by  him. 

8.  The  commissioners,  however,  wera  of  opinion  that 
the  New  York  Life  Insurance  Co.  came  within  the  pro* 
visions  of  the  above-named  Acts,  and  the  said  WilUam 
Heddon  was  entitled  to  a  reduction  from  the  amount 
of  his  assessment  of  the  sum  of  £6  4s*  2d.  premium 
paid  by  him,  and  decided  accordingly. 

The  Divisional  Court  (Pollock,  B.,  and  Hawkins,  J,) 
held  that  the  abatement  provided  for  by  16  k  17  Yiot. 
0.  34,  s«  54,  was  only  applicable  to  policies  effected  with 
insuranoe  companies  in  the  United  Kingdom  and  within 
the  cognizance  of  English  law,  that  the  New  Yotk 
Insuranoe  Co.  was  not  such  a  company,  and  that  the 
appeal  must  be  allowed* 

Against  this  decision  Heddon  now  appealed* 

Finlay,  Q.O.,  and  Bremner^  lot  tha  appellant.— The 
purpose  of  16  &  17  Yioti  c.  91  was  to  extend  the 
benefits  granted  to  registered  companies  to  insurance 
companies  generally,  pending  an  Act  intended  to  be 
passed  for  the  registration  of  the  latter  companies* 
Such  registration  has  been  subsequently  applied  to 
insurance  as  to  other  companies,  whether  foreign  or  not| 
**  carrying  on  business  in  the  United  Kingdom.*  The 
New  York  Life  Insurance  Co*  has  an  office  in  London 
and  doea  so  carry  on  business*  The  abatement  was  for 
the  purpose  of  encouraging  thrift*  It  would  have  been 
oonteaiy  to  the  spirit  of  the  Illation  of  that  time  aad 
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anlMequenf.  yearp,  adcL  to  the  comity  of  nationB,  to 
restrict  piicli  bniffit  to  Engliah  companies,  and  eo  to 
protect  them  against  fair  foreign  oompetition  for  insur- 
ance basinenp.  The  deoieion  of  the  Difisional  Court 
confines  this  benf  flfc  to  Eofelioh  companies,  to  the  exclu- 
sion of  Scotch  AS  well  as  of  foreign  insurance  companies 
existing  on  November  1,  1844.  A  general  word  cannot 
be  limited  to  English  application  unless  expressly  so 
.limited— e.^.,  the  wojd  "author"  has  been  held  to 
include  forei>n  sntbors  in  the  benefits  of  copyright: 
Jfffrty  ▼.  Bi.uB€y,  4  H.  L.  Cas.  815,  3  W.  R.  Dig. 
156:  noutUdge  v.  Low,  16  W,  B.  1081,  L.  R,  8 
E.  ft  I.  Apr.  100.  The  registration  of  companies 
was  for  the  purpose  of  iosiuing  their  hona  ftdei,  not  for 
the  purpose  of  regulating  them,  which  admittedly  is  out 
of  the  power  of  the  Legislature  in  respect  of  foreign  com- 
panies. It  iM  admitted  that  a  foreign  company  not 
existinsr  on  November  1,  1844,  is  excluded  by  the  terms 
of  16  &  17  Vict.  c.  91,  but  that  is  owing  to  the  postpone- 
ment of  the  propoeed  legislation  as  to  the  registration  of 
insurance  companies. 

Sir  fi,  E.  WehBter,  A.O,,  DanJewerU,  and  Griffin, 
for  the  respondents. — If  the  appellant  is  right  the 
practice  of  the  Inland  Revenue  collectors  since  1852 
would  have  to  be  altered.  It  has  never  yet  been  quea- 
iioned.  The  object  intended  to  be  carried  out  in  section 
^4  of  16  ft  17  Vict.  r.  34  was  to  encourage  insurance 
•companies  to  bfcome  registered,  and  so  secure  the 
bent  fit  of  this  abafement  for  their  customers.  Regis- 
traticn  vias  optional  nnder  7  ft  8  Vict,  c.  110.  The 
penalty  for  non-reii^fstration  did  not,  as  a  consequence, 
take  away  corporeal  rights  from  companies.  The  Act  of 
1844  (7  ft  8  Vict.  o.  110)  and  the  Inland  Revenue  Act 
at  1853  (16  ft  17  Vict.  c.  34)  admittedly  only  apply  to 
companies  within  the  United  Kingdom,  or  only  to 
foreign  companies  carrying  on  business  in  the  United 
Kingdom.  Scotch  companies  are  expressly  excepted 
from  the  Act  of  1844,  but  are  undoubtedly  included 
under  the  Revenue  Act  of  1853,  and  so  are  entitled  to 
the  benefit  given  by  16  ft  17  Vict.  c.  91  so  long  as 
they  ere  either  registered  companies  or  existing  on 
November  1,  1844.  That  date  can  have  no  reference 
to  foreign  companies,  but  to  companies  affected  by  the 
Act  of  1844  (7  ft  8  Vict.  c.  110)  which  came  into 
existence  on  that  date,  and  that  Act  is  admittedly  con- 
-fined  to  companies  in  the  United  Kingdom  with  the 
express  exception  of  Scotch  companies.  Afterwards, 
under  22  ft  28  Vict,  c  18,  s.  1,  the  criterion  of  oom- 
pantes,  whether  British  or  foreign,  requiring  registration 
'  is  *'  the  carrying  on  of  business  in  the  United  King- 
dom." but  that  test  cannot  be  read  back  into  the 
earlier  Act.  The  subsequent  legislation  as  to'  the  regis- 
tration of  insurance  companies  only  applies  to  companies 
within  the  United  Kingdom.  As  to  the  encouragement 
of  thrift  argument,  why  should  that  encouragement  be 
'limited  to  foreign  companies  existing  on  November  1, 
1844,  and  to  no  Ister  companies  P  *'  Existing  "  com- 
panies means  companies  existing  within  the  purview  of 
English  law. 

Bfimntr,  in  reply. — Companies  coming  under  the 
Act  of  1944  (7  ft  8  Vict.  0.  110)  were  bound  to  be  regis- 
tered. Foreign  insurance  companies  would  not  come 
.  under  that  Act.  Hence  the  two  olassea  of  oompaniea 
mentioned  under  16  ft  17  Vict.  c.  91  as  entitled  to  the 
benefit  of  this  abatementF— viz.,  those  registered  and 
those  in  existence  on  November  1,  1844. 

Cur.  adv,  vuU. 

May  12. — Lord  Esbbb,  M.R.— The  appellant  before  xm 
insists  on  his  right  to  have  a  return  made  to  him  of  a  part 
of  the  income  tax  upon  which  he  has  been  assessed,  and 
has  paid,  on  the  ground  that  he  bad  insured  bis  life  in  an 
insurance  company,  and  that  he  can,  therefore,  deduct 
from  the  asseisment  the  amount  of  his  annual  premium 


paid  to  the  company.  The  objection  tsken  to  hit 
applicstion  by  the  Inland  Revenue  Office  is  that  he  hat 
insured  with  a  New  York  life  insurauoe  oompaDy, 
incorporated  .by  an  Act  of  the  New  Tork  LegislstSRi 
which  compsny,  though  having  an  office  in  Eoglsad,  ii 
a  foreign  company  ;  and  that  the  privilegs  or  right  (0 
Fuoh  a  reduction  of  a  life  insuranoe  premium  U  confined 
to  companies  subject  to  the  laws  of  this  couofery.  The 
Divisionsl  Court  held  that  this  right  to  a  dedactioa  did 
not  apply  to  a  foreign  company,  such  as  this  cooipsBy  ii, 
although  it  may  have  been  in  existence  on  Kovembec  1, 
1844. 

Oar  decision,  like  that  of  the  court  below,  nvt 
turn  on  the  true  construction  of  16  ft  17  Vict.  0.  91,  r. 
1.  That  eection  confines  the  benefit  of  this  redactioft 
to  insurers  in  **  any  compauy  existing  on  the  lit  day  of 
November,  1844,  O^  in  or  with  any  iueurance  oompaoiei 
registered  pursuant  to  7  ft  8  Vict.  0.  1 10."  Obviosilj, 
till*  company  here  has  not  been  registered  puriiosnt  to 
that  Act.  The  only  question  is,  then,  does  it  ooaie 
withih  the  meaning  of  tho  words  of  **aiiy  ennpsBy 
existing  on  the  l»t  day  of  November,  1844"F  It 
admittedly  did  come  into  existence  in  New  Tork  in 
1841,  therefore,  it  U  argued  by  the  respondent,  it  ooaei 
withia  the  very  words  cited.  Suppose  that  part  of  the 
section  stood  alone,  with  nothing  else  to  modify  01 
explain  it,  is  it,  or  is  it  not,  right  to  say  tost  nth 
general  words,  if  standing  alone  in  an  Act  paised  hy  the 
Queen's  Parliament  here  in  this  country,  would  inMe 
all  foreign  companies  wheresoever  exinting  ?  Of  oovee, 
if  we  are  bound  to  oouf  ider,  that  PHrliament,  by  the  Isn- 
gnage  it  employs,  txplicitly  determines  that  it  intsodi 
in  any  Act  to  inclode  within  itt  purview  foreign  oer 
porations  or  individuals  not  within  its  jnrisdictton  of 
control,  whether  such  action  be  in  opposition  to  or  on  the 
ground  of  the  oomity  of  nations  or  not,  the  conrti  anit 
obey.  But,  if  it  has  not  so  explicitly  determined,  Ism 
of  opinion  that  the  proper  construction  of  genersl  woidi 
in  the  Aota  of  the  Parliament  of  the  United  Kingdon 
should  be  taken  to  apply  to,  unless  clearly  sxpraesd 
otherwise,  and  to  deal  with  suoh  things  as,  withfai  the 
desoription  there  given,  are  properlj  under  the  juiedie- 
tion  of  that  Parliament. 

It  is  aaid  that  such  a  rule  may  be  true  whsrs  Fl^ 
liament  is  dealing  with  the  constitution  and  regolstloa 
of  the  thing  dealt  with  under  the  Act,  but  it  sesai  to 
me  that  an  Act,  unless  expressly  so  intended,  ought  net 
to  be  supposed  to  deal,  either  direotlj  or  indirectly,  ii 
any  way  with  any  person  outside  the  jurisdietkn  d 
Parliament.  I  hold,  then,  that  the  general  words,  eten 
if  standing  alone,  must  mean  insoranoe  compsaiis  with 
which  Parliament  has  some  jurisdiction  to  desl,citksr 
directly  or  indirectly.  If  so,  the  main  diflM^  ^ 
regard  to  Scotch  companies  advanced  by  the  appellMl?* 
counsel  ceases  to  exist,  for  Sootob  companies  sn  va- 
donbtedly  companies  with  which  the  Imperinl  Psriis- 
ment  might  deal.  It  is  true  that  some  difflealty  ^ 
regard  to  Scotch  companies  remains  in  that  under  Ite 
Registration  of  Companies  Act,- 1844  (7  ft  8  Visi e. 
110),  joint-stock  companies  in  Scotland  are  expiMf 
excepted  from  its  operation,  and  therefors  nadsr  As 
words  **  any  company  registered  under  the  pmvjiiaas  s( 
7  ft  8  Vict.  c.  110,"  in  the  2nd  clause  of  section  l«f  1<  * 
17  Vict,  c  91,  Scotch  companies  most  be  sielaM, 
while  nnder  the  same  words  in  the  let  clause  "W^ 
'*  any  company  existing  on  the  1st  of  November,  1M4 
—Scotch  companies  might,  by  the  evgumeot,  bs  in- 
cluded. I,  for  my  part,  am  inclined  to  doubt  vfaithi' 
that  part  of  the  seistion  does  not  now  isdods  Sesta^ 
companies  as  it  stands.  If  so,  the  difBcolty  as  to  the 
Scotch  insurance  companies  being  ezdlnded  frosi  ^ 
benefits  of  the  section,  by  our  holding  that  for«%n  ^ 
sorance  companies  are  so  excluded,  vanishes*  i^t^V 
rate,  should  any  doubt  remain  after  our  dsdizea  in 
regard  to  Scotch  companies,  surely  a  very  short  Aet  id- 
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mittiog  the  Scotoh  oompantes  to  the  benefits  of  the  Act 
oonld  be  pa«eed  with  little  or  no  difficolty  by  the  present 
Parliament  in   this  session  ?     What  I  have  said  applies 
to  the  words  of  the  section  if  thej  stood  alone— namelj, 
that  snob  general  words,  even  if  standing  alone,  shonld 
primd  facte  be  held  only  to  apply  to  companies  nnder 
"the  Jarisdtction  and  subject  to  the  control  or  direction 
of  the  Parliament  of  the  United  Kingdom— i.e.,  oom* 
paniea  under  English  and  Irish  or  Scotoh  law.     Bat 
there  are  the  further  words  "  existing  on  the  let  day  of 
STovembery   1844/*  given  as  a  description  of  the  oom- 
paniea  to  be  affected.     Will  not  "these  words  give  us  a 
due  as  to  what  companies  were  contemplated  by  the 
LegidLatnre  to  be  included  under  the  benefits  of  this 
Act  P    Looking  at  section  68  of  7  &  8  Viet.  c.  110,  we 
-find  companies  (inclnding  insnrance  eomptni<«s)  simi- 
larly flo  described.     Does  not  the  description  "  existing 
on  the  1st  day  of  November,  1844,"  in  the  second  Aot 
<16  &  17  Vict.    c.    91),    taken    in    conjunction    with 
^e  other  part  of  the  clause  referring   to   compauie< 
regivteied  under  the  provisions    of    the  first    Act  (7 
^  8  Yiot,  u.  110),  amount  to  an  allusion  to  insarance 
•companies  comprised  in  the  first  Actf    In  other  word^, 
the   Aot   of   1853,    by  its   descriptive  terms,   contem- 
fJatea  dealing  simply  with  such  insurance  companies  as 
were  included  under  the  provisions  of  the  Act  of  1844 
{7  &  8  Yict.  c.  HO).    If  so,  it  is  obvious  that  only  com- 
panies  of  this  kiogdom,   and   not  foreign  companieii, 
'were  infended  to  be  dealt  with  under  the  Aot  of  1844. 
It  ia  suggested  'that  the  words  **  any  company "  may 
include  any  company  having  ofQoes  or  carrying  on  buii- 
nesj  in  England,  bqt  that  is  to  add  something  not  in  the 
Act  to  the  description  given.     General  words  must  be 
taken,  an  I  said  at  the  beginning,  to  apply  to  something 
within  the  description  given  by  them.    To  adopt  the 
•eng^estion  made  would  be  to  add  descriptive  words. 

Bat  we  must  keep  to  the  ordinary  rule  of  construc- 
tion where  the  words  themselves  are  capable  of  a  reason- 
able meaning  withont  adding  on  words  which  would  give 
them  another  special  meaning.    Another  reason  can  be 
igiven  in  support  of  the  opinion  which  I  have  already 
expressed  aa  to  the  meaning  of  these  general  words  "  any 
eonapany,*'   even  if  standing  alone.     After  the  words 
-** existing  on  the.  Ist  dsy  of  November,  1844,"  there 
'  cornea  a  cbpnlattve  not  a  disjunctive  *^or,"  under  which 
the  benefit   of  the  deduction  of    the  premium  from 
.  4noome  tax  assessment  is  extended  to  persons  who  have 
uieafed  "  in  or  with  any  insurance  company  registered 
pnransunt  to  7   &  8  Tict.  c.   119.'*    That  description 
elearly  points  to  insurance  companies  of  the  United 
Kingdom  only.  But,  if  the  first  description  of  companies 
**e!id^tiDg  on  the  1st  of  November,  1844,*'  applies  to 
foreign  insurance  coupanier,  we  should  have  to  mske 
tbia  atrange  distinction  between  the  meaning  of  the 
attme  words  "  any  company  "  as  applied  to  the  two  parts 
4)f  the  same  section.    These  are  some  additional  reasons 
why  I  think  that  the  words  ought  to  be  construed  in  the 
way  I  have  held  they  should  be  if  they  stood  alone. 
The  difficulty  has  arisen  owing  to  the  effect  of  section 
i54  of  16  &  17  Vict.  c.  34  being  left  dependent  on  the 
peasing  of  an  Aot   for  the  registration  of  insurance 
•oompaniea  during  that  same  session,    Olearly  such  an  Act 
oonld  only  have  contemplated  companies  ef  the  United 
Kingdom.      No  compulsory  registration  could  be  en- 
foreed  on  foreign  companies.    Not  having  been  able 
to   pass   ihis   proposed    legislation,    and   not  wishing 
4»vidently  to  deprive  insurance  companies,  which  were  to 
teve  been  dealt  with  under  the  proposed  Begistration 
Act,  of  the  benefit  given  by  section  54  of  16  ft  17  Vict, 
•c  34,  in  respect  of  such  proposed  registration,  is  it  to  be 
enppoeed  that  the  Legislature  in  their  subsequent  Act  of 
16  ft  17  Viet.  c.  91,  passed  for  thia  supposed  temporary 
purpose,  should  have  so  altered  and  enlsrged  the  pur- 
'  Tiew  of  the  temporary  Act  as  to  include  all  foreign 
iaiorance  companiee*  whatsoever  and  Wheresoever,  when 


such  companies  could  not  have  been  within  the  scope  of 
the  proposed  permanent  Registration  Act  in  raipect  of 
the  postponement  of  which  this  temporary  Aot  was 
paused  P 

Other  anomalies  suggest  themselves  so  as  to  strengthen 
my  view  that  the  general  words,  even  if  standing  alone, 
would  apply  only  to  insurance  oompanies  over  which 
Parliament  properly  had  Jurisdiction.  These  general 
words  joined  with  the  descriptive  words  alluded  to  point 
still  more  clearly  to  the  same  oondusion  that  only 
such  companies  as  are  within  the  Jurisdiction  of 
the  Pdrliament  of  the  United  Kingdom  were  in 
the  oontemplation  of  the  Legislature.  The  anomaly 
of  Scotch  companies  being  excepted  from  the 
benefits  of  this  statute,  If  it  does  exist,  and  as  I  said  be* 
fore  I  doubt  if  it  does,  i^  explained  by  their  haviui<  boon 
<>xpressly  excepted  from  the  Registration  Act,  7  ft  8 
Vict.  c.  110,  to  which  16  ft  17  Viot.  c.  91  refers,  and  by 
which  reference  we  have  constrnel  the  meaning  of 
section  1  in  the  latter  statute:  but  certainly  Buoh  an 
anomaly  is  a  less  startling  one  than  that  suggested,  by 
which  the  same  words  are  made  to  include  foreign 
oompsnies  all  over  the  world  in  one  part  of  a  section, 
and  to  be  limited  to  Eogllsh  oompanies  in  another  part 
of  the  same  section.  I  think  this  appeal  must  be  dis- 
missed. 

FftT,  L.J. — After  a  careful  study  of  the  Acts  bearing 
upon  this  section  I  feel  bound  to  say  I  have  not  bsen 
able  to  come  to  any  very  certain  conclusion.  The  fctatute 
16  ft  17  Viot.  c.  91  provides  for  a  certain  exemption  in 
income  tax  esiessments.  This  exemption  was  to  dspend 
in  the  msiu  upon  a  condition  of  registration,  or  proposed 
system  of  registration,  for  which  the  Legislature  of  18^3 
had  hoped  to  provide.  It  is  possible  that  the  Legi>Utttre 
would  have  given  permissible  registration  to  foreign  in- 
surance companies  such  as  was  given  by  7  ft  8  Vict.  o. 
110  to  Scotch  companies  carrying  on  business  in  Eng- 
land, but  it  is  more  probable  that  sooh  registration 
would  be  confined  to  insurance  oompanies  oonstltuted  in 
accordance  with  the  laws  of  the  United  Kingdom.  How- 
ever, what  wc  have  to  consider  is  the  meaning  and  scope 
of  an  Act  intended  to  be  temporary,  but,  owing  to  t^e 
failure  of  the  Legislature  in  1853  to  pass  the  proposed 
Registration  Aot  in  regard  to  insurance  oompanies,  must 
be  construed  as  it  stands  without  referenoe  to  what  such 
proposed  legislation  might  or  must  have  oontemplatad. 
The  benefits  of  this  Act  are  confined  to  insurers  in  two 
classes  of  insurance  companies— one»  such  oompanies  as 
were  '*  in  exiatenoe  on  the  1st  day  of  November,  1844," 
the  other,  snob  oompanies  as  were  "  registered  pursnai^t 
to  7  ft  8  Vict.  c.  110." 

Now  all  insurance  oompanies  existing  in  !]|ogland  ai^d 
Ireland  in  1844  were  required  by  the  Aot  of  1844  to  be 
insured.  It  seems  remarkabU,  therefore,  that  the  statute 
of  1853  should  expressly  provide  for  the  benefit  of  in* 
sarance  oompanies  which  bad  broken  the  Registration 
Act  of  1844  for  nine  yesN  by  nagleoting  to  register 
themselves.  On  the  other  band,  if  the  wordf  "  existii^ 
on  the  1st  day  of  November,  1844,"  were  intended  to 
include  foreign  oompanies,  it  seems  odd  to  confine  tl^e 
benefits  of  this  reduction  to  foreign  oompanies  existing 
at  that  date  and  to  exclude,  as  the  words  admittedly  do, 
foreign  companies  constituted  since  that  date.  There  ia 
a  difficulty  in  either  construction.  It  is  argued  that  the 
words  "  any  existing  companyi"  if  standing  alone,  would 
primd  facie  be  confined  to  companies  of  the  United 
Kingdom.  I  do  not  follow  the  Master  of  the  Rolls  in 
his  opinion  on  that  rule  of  constrnctioo.  I  think  we  are 
bound,  first,  in  oonstruing  general  words,  to  look  at  the 
scope  and  object  of  the  enactment.  No  doubt  it  the 
words  as  they  stand  might  include  foreign  corporations, 
but  if,  as  so  read,  they  proposed  to  do  anything  wbioh 
constituted  a  breach  of  the  oomity  of  nations,  the  word* 
primd  facie  would  be  held  to  be  construable  only  (a 
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reference  to  corporAtioDS  constitated  accordiDg  to  the 
law  of  the  United  Kingdom. 

Bnt  we  haye  nothing  to  do  with  each  conaiderations 
here.  There  is  no  matter  dealt  with  here  which  is  con- 
fined to  companies  in  the  United  Kingdom.  The  Act  is 
not  concerned  with  the  construction  of  the  companies 
referred  to.  Bat  although  I  am  not  able  to  agree  with 
the  general  rule  Isid  down  by  the  Master  of  the  Rolls,  T 
feel  the  pressure  of  the  difficulty  of  any  construction  of 
the  section  in  the  opposite  sense.  It  would  be  very 
anomalous  if  the  benefit  were  confined  to  insurers  only 
in  foreign  companies  existing  on  the  1st  of  NoTember, 
1844,  and  not  in  those  subsequently  constructed.  It  is 
best  to  take  words  in  their  literal  meaning,  but  as  the 
Divisional  Court  and  my  learned  brothers  in  this  court 
have  given  valid  reasons  why  a  confined  meaning  should 
be  placed  upon  tbeir  construction,  and  as  I  do  not  see 
my  way  to  give  any  certain  decision  owing  to  the 
anomalies  made  apparent  upon  either  construction  of 
the  words,  I  do  not  desire  to  express  any  conclusion 
diiferent  from  my  learned  brothers. 

LopKs,  L.J. — I  agree  vrith  the  Judgment  of  the 
Master  of  the  Rolls,  and  had  it  not  been  for  the  doubts 
expressed  by  my  brother  Fry,  I  should  have  thought  that 
the  construction  of  this  section  in  question  was  rea- 
sonably clear  when  once  one  had  appreciated  the  pur- 
pose of  the  Act  under  review  and  the  other  Act  to 
which  it  refers.  The  simple  question  for  us  is,  Do  the 
words  "any  insurance  company"  in  16  &  17  Vict.  c. 
91,  s.  1,  include  foreign  companies  f  It  is  clear  that, 
even  if  they  do,  they  can  only  contemplate  foreign 
companies  existing  on  the  1st  of  November,  1844 ;  and 
on  what  principle  could  it  be  alleged  that  only  those 
should  be  entitled  to  the  benefits  of  the  enactment,  and 
others  coming  into  existence  after  thut  date  should 
be  disentitled  ?  But  there  is  really  a  great  signifloation 
in  thoFe  words  '*  existing  on  the  1st  day  of  November, 
1844,"  taken  together  with  the  sequence  **  or  registered 
pursuant  to  7  ft  8  Vict.  c.  110."  This  last-mentioned 
Act  was  declared  to  come  into  existence  on  the  very 
date  referred  to,  and  was  to  apply  to  "every  joint- 
stock  company,  as  hereinafter  defined,  established  in 
any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  except  in  Scotland." 

This  earlier  Act  dearly  does  not  apply  to  foreign 
'  companies.  The  reasonable  construction  of  the  section 
in  the  latter  Act,  seeing  that  it  gives  the  specific  date  of 
and  directly  refers  to  the  earlier  Act,  is  that  the  section 
had  in  contemplation  solely  those  companies  which  wero 
contemplated  by  the  escrlier  Act,  and  the  description 
might  be  read  as  "  apy  companies  which  were  in  exist- 
ence on  the  1st  of  November,  1844,  or  have  been 
registered  pursuant  to  7  ft  8  Vict,  c  110."  If  that  la  not 
the  meaning  of  the  section  a  different  oonstmotion  must 
be  put  upon  the  words  "any  company"  according  as 
they  apply  to  the  first  part  of  the  section  or  to  the 
second.  In  the  first  description  they  are  to  include^ 
and  in  the  second  to  exclude,  foreign  companies. 
Again,  why  should  foreign  companies  constituted  after 
that  date  be  excluded  from  the  purview  if  the  object  of 
the  legislation  is  to  encourage  thrift  f  Or,  why  should 
foreign  companies,  though  not  registered,  be  included, 
and  English  companies,  unless  re^tered,  be  excluded, 
from  this  legislation  f  These  are  some  anonudiee  which 
would  follow  if  the  appellant's  argument  is  to  prevail, 
and  I  do  not  think  they  have  been  explained  away  by 
my  brother  Try*  It  is  true,  and  I  feel  the  force  of 
the  argument,  that  this  construction  may  leave  another 
anomaly,  as  to  the  Scotch  companies  being  excluded,  but 
that,  if  it  does  exist,  is,  at  any  rate,  a  leas  forcible 
anomaly  than  the  otheza  consequent  on  any  other  con- 
■tmction  of  the  clause,  and  it  is  one  which  can  be  easily 
cured.  I  believe,  therefore,  that  the  Legislature  only 
contemplated  in  this  section  of  16  ft  17  Vict.  c»  91 


insurance  companies  amenable  to  che  jurisdietioa  of  the 
Parliament  enacting  il,  that  foreign  companies  wen 
not  intended  to  be  included,  and  that  this  appeal  mut 
be  dismissed. 

Solicitors  for  the  appellant,  Athhurttf  CrUpt  ^ 
Morris. 

Solicitor  for  the  respondent.  The  Sciidtor  to  ik 
Inland  Revenue, 


From  Chan.  Div.  Hay  3, 5, 

LisiSB  &  Co.  (Lihiied)  9.  Stdbbs.  (o.) 

Principal  and  agent'^ Agent  receiving  eommittm  mmufi 

without  the  knowledge  of  prindpal—InwdmeHt  of 

eommisiion  tnotieys  by  agent — PtincipaTt  daus  k 

follow  inveitments* 

The  plaintiffB  employed  the  defendant  at  ageidtohmf 
goodi  for  f  Aem.  The  defendant  entered  into  a  ecrruft 
bargain  with  the  vendor  of  the  goodt,  wherdf  (if 
defendant  received,  wUhotU  the  knowledge  of  (kt  pkiM- 
tiffs,  iume  of  money  by  way  ofcommisnon  on  (he  goodi 
bought.  The  defendant  had  invested  part  of  tweh  eon- 
mission  moneys  in  the  purchase  of  real  eitate. 

Held  {affirming  Stirling,  J.),  that  neither  the  emmit' 
sion  moneys  nor  the  investments  representing  thi  sme, 
could  be  treated  as  the  property  of  the  pUnntifi,  aai 
that,  though  the  defendant  was  liahletoaMmnttoik 
plaintiffs  for  the  commission  moneys,  yef  thattherdoMm 
existing  between  the  defendant  and  the  plaintifi  te 
respect  of  such  moneys  was  only  that  of  debior  owl 
creditor,  not  that  of  trustee  and  cestui  quetnut^sstf 
therefore  that  the  plaintiff  was  not  entitled,  either  is  sm 
injunction  to  restrain  the  defendant  dealing  with  ik 
investments  in  question,  or  to  an  order  that  the  noatjfs 
should  be  paid  into  court  pending  the  trial  of  an  adios 
which  had  been  brought  by  the  plaintiffs  againdik 
d^endant  to  recover  the  moneys. 

MetropoUtan  Bank  v.  Heiron,  29  W.  R  370, 5  Ex,  D» 
819,  approved. 

Hay's  case,  24  W.  R,  191,  L.  B.  10  Oh.  ipfS^S, 
commented  on. 

Appeal  from  the  judgment  of  Stirling,  J.,  on  motfos. 

Siunnel  Gunliffe  Lister  carried  on  bnsinsss  for  a  losg 
period  as  silk  manufacturer  and  spinner  at  MsmiiDghsa» 
Bradford.  In  February,  1889,  he  aold  the  basbisHtoa 
limited  company,  which  carried  it  on  under  the  dsm  cc 
Lbter  ft  Co.  (Limited).  The  defendant  had  for  as^ 
years  been  employed  by  Kr.  Lister  as  foreman  djer,aad 
he  continued  to  hold  the  same  position  under  the  omr 
pany.  This  post  was  one  of  much  responsibility,  w 
the  defendant  was  intrusted  for  acme  years  with  ths 
purchase  of  dyeing  materials  used  in  the  busiasii,  nA 
materials  coating  annually  a  large  suou  He  teedni  d 
the  commencement  of  these  proceedings  a  salary  of  o*^ 
£500  per  annum.  The  defendant,  it  was  dinoim 
had  for  some  time  dealt  in  the  purchaae  of  djci  witt* 
firm  of  diyealters, .  Messrs.  Yadey  ft  Co.,  sad  jw 
entered  into  an  arrangement  with  them  by  which  hsM 
recdved  large  aums  from  them  as  eommisiion  « ^ 
goods  purchased. 

The 
fendant 
as  commissio] 

was  to  restrain  him  from  dealing  with,  m^^*^.,^ 
posing  of  certain  houses  and  property  purchased  ^9j^ 
as  the  plaintiffs  alleged,  with  the  mon^s  teeeim  V 
him  as  commission.  j. 

It  appeared  that  the  arrangement  between  the  ^•^ 

(a.)  Reported  by  W.  H.  Qvabbbll,  Esq.,  Banirt»^- 
Law. 
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feadant  and  MeBsn.  Yailey  ft  Oo.  was  to  this  eflaot ; 
acooantfl  were  made  up  monthly  of  the  goods  delivered 
to  the  plaintifCd,  whioh  had  been  paid  for  daring  the 
preceding  month,  and  the  commiasion  was  ascertained 
at  Tarionet  rates  and  paid  bj  Messrs*  Yarley  ft  Go.  to  the 
defendant,  through  one  of  the  partners  in  that  firm. 

Stirling,  J.,  dismissed  the  plaintiffs'  motion  for  an 
«&  injunction. 

The  plaintifEs  appealed. 

CraekatUhorpe^  Q.G,^  ani  Aihion  Ctobb  (Graham 
BauUngB,  Q.O.t  with  them),  for  the  appellants. — 
Vftxle/  ft  Go.  recelTed  excess  money  aboYo  the  price 
of  the  goods  supplied  by  them  to  the  plain* 
tiffs,  which  they  paid  to  Stubbs ;  this  was  received  by 
▼arley  ft  Co.  as  agents  of  Stubbs,  the  servant  of  the 
plafntifftf,  who,  as  Varley  ft  Go.  knew,  was  defrauding 
the  plaintiffs.  If  a  man,  knowing  that  a  breach  of 
tnst  is  being  committed,  receives  trust  moneys,  the 
eoiirt  will  call  upon  him  to  account.  [Cotton,  L.  J. — 
Stabbe  did  not  receive  the  money  from  you;  can 
Varlej  ft  Co.  be  said  to  be  his  agents  P  Lindlst,  L.  J. 
— you  are  confusing  ownership  with  obligation.] 
Befoza  Stirling,  J.,  the  defendant  relied  on  the  cases  of 
Mdropolitan  Bank  v.  Beiron,  29  W.  B.  370.  5  Ex.  D. 
319;  Jn  re  Canadian  OH  Work$  Corporation,  Hay*$ 
€ate»  M  W«  R.  191,  L.  R.  10  Cb.  App.  593;  and 
Morrison  v.  Tkompwn,  22  W.  R.  859,  L.  R.  9  Q.  B. 
4B0if  but  these  cases  are  distinguishable.  This  is  a  case 
lor  an  aooount,  and  if  the  plaintiffs  can  show  that  a 
balance  is  manifestly  due  to  them,  where  accounts  must 
be  taken,  that  money  should  be  brought  into  court: 
JervU  T.  White^  7  Yes.  413;  Freeman  v.  Cox,  26 
W.  B.  689,  8  Gh.  D.  148 ;  PorreU  v.  White,  34  W.  R. 
65«  31  Ch.  B.  52 ;  Dunn  v.  Campbell.  27  Cb.  D.  254u ; 
WmMyn  V.  WiUon,  35  W.  R.  332,  35  Cb.  D.  180. 

CoaenS'Hardy,  Q.C,  and  «/.  O,  Wood,  for  the  re- 
ipondent,  were  not  called  npon. 

GoTTOK,  L.J. — This  is  a  motion  by  way  of  appeal 
fvom  Stirling,  J.,  for  an  injunction  to  restrain  the 
defendant  from  dealing  with  certain  reel  property,  and 
lor  an  order  to  secure,  by  payment  into  oouit  or  otherwise, 
certain  other  property,  partly  a  money  balance,  and 
partly  money  which  is  invested  in  some  way  or  other. 
The  defendant  was  in  the  confidential  employment  of 
the  plaintiffs,  and  made  a  corrupt  bargain  with  persons 
who  supplied  the  plaintiffs'  firm  with  dye  stuffs.  Ac- 
cerdiog  to  the  statement,  which  was  not  answered,  that 
waa  a  most  manifestly  corrupt  bargaio.  But  does 
that  make  the  sum  which,  in  pursuance  of  that  bar- 
gain the  defendant  received,  the  money  of  the  plaintiffs  ? 
I  think  I  took  a  correct  view  in  the  judgment  which 
I  gave— and  which  was  referred  to  by  Stirling,  J. — 
in  the  case  of  the  Metropolitan  Bank  v.  Heiron,  that 
titta  is  not  the  money  of  the  plaintiffs,  so  as  to  make  the 
defeadant  a  trustee  of  that  money  for  them,  but  that  it 
Sa  money  acquired  in  such  a  way  that,  according  to 
all  xulea  applicable  to  snch  a  case,  the  plaintiffs,  when 
tiicy  bring  the  action  to  a  hearing,  can  get  an  order  as 
sigainat  the  defendant  to  pay  that  money  to  them.  That 
la,  that  there  is  a  debt  in  consequence  of  the  action  of 
tbc  defendant,  but  it  is  not  that  the  money  which  he 
liaa  received  in  pursuance  of  that  corrupt  bargain  is  the 
money  of  the  plaintiffs,  treating  that  money  as  still  the 
pcoperty  of  tiie  plaintiffs  which  was  handed  over  to 
ttie  defendant  by  Yarley  k  Co.  for  the  purpose  of 
paying  a  debt  whioh  was  assumed  to  be  due,  and  which 
was  dne  on  the  contract  from  the  plaintiffs,  to  Varley  k 
Go.  When  the  facts  are  found  out|  the  plaintiffs  wUl 
bave  the  opportunity  of  setting  aside  that  bargain 
altogether,  and  of  returning  the  stuff,  or  I  will  not  say 
th^  could  not,  setting  aside  the  contraoty  have  sued 
Varley  k  Co.  for  this  sum  which  they  fraudulently  agreed 
to  hand  over,  and  did  hand  over,  to  the  defendant*  But, 


in  my  opinion,  it  cannot  be  said  that  this  sum  whiohf 
under  the  corrupt  bargaio,  was  paid  by  Varley  k  Go.  to 
Stubbs,  remains  the  money  of  the  plaintiffs  before  any 
such  judgment  or  decree  has  been  made.  I  know  of  no 
case,  where  because  it  is  highly  probsble  if  th(«  action 
were  brought  to  trial  the  plaintiff  could  establish  there 
was  a  debt  due  to  him  by  the  defendant,  the  defendant 
has  been  ordered  to  give  security,  till  that  has  been 
established  by  the  judgment  or  decree.  The  plaintiffs 
might  apply,  if  so  advised,  for  an  immediate  order 
under  order  14,  and  theu,  if  the  defendant  applied  to 
defend,  he  could  only  do  so  upon  such  terms  as  the 
judge  might  thick  reasonable.  But  that  i)  not  the 
course  which  has  been  taken.  In  my  opinion  we 
cannot  hold,  however  corrupt  the  bargain  was,  that  the 
money  was  the  money  of  the  plaintiffs. 

Hay*$  ca$e  was  very  different.  There  Hay  himself 
was  a  director  of  the  plaintiff  company,  and  he  had  drawn 
choqueo  which  purported  to  be  drawn  in  order  to  pay 
for  certain  property  to  be  bought  by  the  company,  but 
in  fact  one  of  those  cheques  was  not  drawn  for  any  such 
purpose.  It  was  drawn  for  the  purpose  of  being  paid  to 
Hay  to  enable  him  to  pay  for  his  shares.  That  is  a  very 
different  thing.  There  Hay,  the  director  of  the  com* 
pany,  had  received  this  ostensibly  for  a  particular  parpose, 
but  then  he  did  apply  it,  and  knew  it  was  intended  to  be 
applied,  to  an  entirely  different  purpose,  which  was,  as 
against  the  plaintiff  company,  fraudulent.  That  being 
so,  the  judges  were  quite  right  in  holding  that  that 
cheque  was  still  to  be  considered  the  money  of  the 
company,  and  therefore  that  the  mere  payment  of  that 
cheque  in  discharge  of  the  calls  on  the  shares  was 
nothing  but  merely  paying  the  company  with  its  own 
money  the  cUlm  which  the  company  had,  and  therefore 
that  Hay  was  still  liable  to  pay  it.  Therefore  I  think 
the  first  giound,  and  the  main  ground,  cannot  avail  the 
plaintiffs. 

Then  there  is  ssid  to  be  a  second  point — nimely,  that 
there  is  such  an  admission  here  that  this  sum  of  money 
is  due  by  the  defendant  that  we  ought  to  order  it  into 
court.  Why  P  A.8  security  for  the  debt  which,  primd 
faeief  the  plaintiff  will  midEO  out  is  due  to  him  P  At  I 
say,  there  is  no  case  at  all  for  anything  of  that  sort  being 
done,  unless  it  is  done  as  a  condition  of  allowing  the 
debtor  to  defend.    But  that  is  not  the  case  here. 

Then  there  were  a  number  of  oases  cited  which  were 
cases  where  a  trustee  was  held  liable  to  pay  into  court  a 
sum  of  money  whioh,  primd  faoie,  wss  due  from  him  as 
a  trustee  to  the  cestui  que  trust.  But,  if  the  first  point 
is,  as  in  my  opinion  it  is,  wrong,  those  cases  will  not  in 
auy  way  help  the  plaintiff  here,  because  they  all  depend 
on  the  mouey  being  money  held  by  a  trustee  for  the 
plaintiff.  The  only  question  really  discussed  in  those 
cases  was  whether  there  was  a  suffloient  admission  to 
enable  the  court  to  deal  in  that  way  with  the  trustee, 
and  to  order  him,  when  it  was  established  there  was  a 
sufQclent  admission,  to  pay  the  money  into  court.  But 
here,  if  this  is  not  the  money  of  the  plaintiff,  we  should 
be  ordering  the  defendant  to  pay  into  court  a  sum  of 
money  whioh  he  has  in  his  possession,  simply  because 
there  is  a  primd  facie  case  against  the  defendant  that 
at  the  hearing  it  will  be  established  he  owes  the  money 
to  the  plaintiffd.  I  will  not  go  through  the  cases  which 
have  been  cited  to  us  by  Mr.  Gross,  but  it  would  be, 
in  my  opinion,  introducing  an  entirely  wrong  principle, 
which  we  ought  not  to  do,  even  though  we  think  it 
would  be  highly  just  if  we  look  to  the  circumstances 
of  the  case,  were  we  to  hold  that  the  defendant  should 
be  ordered  to  give  such  security  as  the  plaintiffs  ask  for* 

In  my  opinion  the  appeal  faOii 

LiNDLBT,  L. X — If  we  were  to  aocede  to  this  applica^ 
tion,  I  do  not  think  Stubbs  oould  complain,  but  the 
question  is  whether  we  can  do  it  properly  having  regard 
to  the  rules  by  which  we  are  govemed*    I  am  clearly  of 
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oploioD  that  we  cannot.  It  ia  a  temptation  to  na  to 
atretch  the  law  to  an  extent  whioh,  if  we  did,  would, 
in  mj  Judgment,  entail  Tory  alarming  oonseqaencea. 
What  la  the  real  atate  of  the  eaae  aa  between  Plater  & 
Co.,  Yatley  ft  Go.,  and  Stnbba  P  lieter  k  Go.  bny  goods 
of  Yarley  &  Co.  at  certain  prices,  and  pay  for  them. 
The  ownerahip  of  the  goods,  of  coarse,  in  in  Lister  ft 
Co.  The  ownerahip  of  the  money  is  in  Yarley  ft  Go. 
80  far  there  is  no  dii&cnity  about  it.  Varley  ft  Go.  enter 
hkto  an  agreement  with  Stnbbs,  who  ordera  the  goods, 
to  give  Stubbs  a  commission.  That  is  what  it  cornea  to. 
What  is  the  legal  position  between  Yarley  ft  Go.  and 
Stubba  P  Yarley  ft  Go.  owe  Stnbbs  the  money.  Stabbs 
oan  recover  it  from  Yarley  ft  Co.,  I  suppose,  by  an 
action,  but  Mr.  Gross  has  asked  us  to  stretch  that,  and 
to  say  that  Yarley  ft  Co.  are  Stnbba*  agenta  in  getting 
it.  That  appeara  to  me  to  be  an  entire  mistake.  The 
relation  between  Yarley  ft  Co.  and  Stubba  is  that  of 
debtor  and  creditor — Yarley  ft  Go.  pay  Stubbs.  Then 
comes  the  question,  aa  between  Lister  ft  Go.  and  Stnbbs, 
who  ia  entitled— the  question  whether  Stubbs  can  keep 
the  money  without  accounting  for  it.  Obf ionsly  not. 
I  apprehend  that  he  must  account  for  that  money,  or  is 
liable  to  account  for  it,  the  moment  he  geta  it.  It  is  an 
obligation  to  pay  and  account  to  the  company,  with  or 
without  interest,  as  the  case  may  be.  I  say  nothing  at 
all  about  that  But  it  is  a  relation  of  debtor  and 
creditor ;  it  ia  not  the  relation  of  trustee  and  cettui  que 
tnut.  We  are  asked  to  hold  that  it  is  the  latter,  which 
would  iuYolpe  conseqi«enceA  which  I  confess  startle  me. 
One  consequence  would,  of  course,  be  that,  if  Stubbs 
were  to  become  bankrupt,  this  property,  into  which  the 
money  has  gone,  would  be  withdrawn  from  the  mass  of 
his  creditors  and  handed  over  bodily  to  Lister  ft  Go. 
Can  that  be  right  P  Auotber  consequence  would  be 
that  if  Mr.  Crackanthorpe  and  Mr.  Cross  are  right,  this 
company  can  compel  Stubbs  to  account  to  them,  not 
only  for  the  money  with  interest,  but  for  all  the  proflta 
which  he  had  made  by  embarking  in  trade  with  it. 
Can  that  be  right  P  It  appears  to  mo  that  those  conse- 
quences show  there  is  some  fldw  in  the  argument.  If 
by.  logical  reasoning  from  the  premises  you  come  to 
concluiions  which  shock  you,  I  for  one  go  back  and 
look  at  the  premiees,  and  seo  If  they  are  sound.  I  am 
aatitfied  that  they  are  not  sound  in  thia  caae,  the  un- 
soundupss  consisting  in  confounding  ownership  with 
obligation.  It  appears  to  me,  therefore,  that  the  view 
taken  of  this  case  by  Stirling,  J.,  was  correct,  and  that 
we  should  be  doing  what  I  conceive  to  be  very  great 
mischief  if  we  were  to  stretch  the  principle  which  we 
are  asked  to  extend,  tempting  as  it  is  aa  between  the 
plaintiffs  and  Stubbs.  I  think  that  the  appeal  ought  to 
be  dismissed. 

BowsN,  L.  J. — ^I  am  of  the  same  opinion.  I  really  do 
not  think  that  I  need  add  anything  to  what  haa  been 
aaid. 

Appeal  diitniuedt  with  eosU. 

Solicitors,  tfpeeehUy  A  Co.f  for  Mumford  A  Johnson^ 
Bradford  ;  W.  ds  J.  Flowtr  A  Nuuey^  for  Berry  A 
Co»,  Bradford. 


From  Q.  B.  Dip.  April  S3  ;  May  19. 

Jat  9.  B0BIN8OK.  (a.) 

Married  woman — AhU'-nuptial  debts — DehU  contracted 
during  former  marriagt-^liestraint  upon  anticipation 
—Married   Women'i  Property  Act,  1882  (45  Jb  46 
Ftcf.  c.  75),  as.  13, 19. 
Section  13  0/  tht  Marrfod   WomenU  Property  Adt, 

<a.)  Bepofted  by  At  P.  FaacaPAL  Kbit,  "^^^.t  Barrister- 
at-Law. 


1888,  hy  which  a  woman,  after  her  marriage^  it  modp 
haUe  in  respect  and  to  the  extent  of  her  separate  pnpertif 
for  all  debts  contracted  by  hor  he/ore  her  morrioge,  nd 
section  19,  by  which  a  restraint  on  anUcipaiion  inpeeti 
by  a  woman  in  a  settlement  0/  her  own  propertg  h 
invalid  against  debts  contracted  by  her  before  marriage, 
refer  not  only  to  debts  oGntraeted  by  her  whUe  a  fsas 
sole,  but  also  to  those  contracted  by  her  under  the  po/mtp 
of  the  Ad  during  a  pretrious  coverture. 

Appeal  from  the  decision  of  a  dipiaional  court  (Oiie 
and  A.  L.  Smith,  JJ.) 

Mr.  and  Mrs.  Bobinson  were  married  in  1881,  sad  la 
August,  1886,  the  plaintiff  obtained  Judgment  sgslBit 
Mrfc.  Bobinson's  separate  property  for  £180  and  ositk 
(The  Judgment  was  practically  in  the  form  settled  \ff 
8coU  p.  Morlcy,  87  W.  B.  67,  20  a  B.  D.  120).  Than 
was  no  application  to  set  aside  thia  Judgment,  and  ia 
June,  1888,  a  decree  absolute  for  the  dissolution  of  ths 
marriage  waa  pronounced,  on  the  petition  of  Mrr.  Bobta* 
aon.  On  Anguai  16, 1888,  ahe  preaented  a  petitioii  to 
the  court  for  the  Tariation  of  the  tmata  of  the  Biaiils|s 
settlement,  and  in  February,  1889,  ahe  marriadsMr^ 
Ganlfeild  and  executed  a  aettlement  in  conaideratioa  of 
this  marriage,  whereby  ahe  aettled  to  her  owa  ms 
without  power  of  anticipation  whatever  aum  might  to 
ordered  to  be  paid  to  her  upon  her  petition  for  tiie 
variation  of  the  trusts  of  her  firat  marriage  sstds- 
ment.  On  July  15,  1889,  an  order  waa  made  opoa  ttot 
petition  by  Sir  Jamea  Hannen  directing  that  the  nia 
of  £5,000  should  be  paid  over  by  the  trustees  of  hsr 
first  marriage  aettlement  to  the  truateee  of  her  sseoaA 
marriage  settlement,  to  be  held  by  them  upon  the  traili 
of  that  cettlement.  The  plaintiff' now  sought  toattsoh 
that  sum  for  hia  Judgment,  and  applied  for  tto 
appointment  of  a  receiver.  The  application  was  refiisd 
by.  Charles,  J.,  and  the  Divisional  Court. 

The  plaintiff  appealed. 

CozenS'Eardy,  Q.C.,  and  Alexander  Bobertstm,  for 
the  plaintiff.~The  plaintiff  desires  to  take  this  sam  ia 
execution,  and  the  proper  method  is  by  the  appciotmeat 
of  a  receiver:  Webb  v.  Stenton,  11  Q.  B.  D.  518.31 
W.  B.  Dig.  8.  By  section  13  of  the  Married  Women* 
Property  Act,  1882,  a  woman  after  her  marrisgs  ii 
liable  for  all  debts  contracted  by  her  before  her  marrisge, 
that  iucludea  not  only  debU  oontrdcted  by  her  while  a 
spinster  or  widow,  but  debts  contracted  during  a  prerioas 
coferture.  By  section  19  a  restraint  on  anticipation  iia- 
posed  by  a  woman  herself  iu  a  settlement  of  her  own 
property  it  invalid  agaiost  a  debt  contracted  before 
marriage. 

They  cited  Ax/ord  v.  Reid,  37  W.  R.  291,  28  Q.  B.  D. 
548  ;  HoUby  v.  Hodgson,  ante,  p.  68,  24  a  B.  D.  103. 

Benn  Gollint,  Q.C.,  and  Hugh  F.  Boyd,  for  tie 
defendant.— Section  13  appliea  only  to  debts  cooCraeted 
by  a  married  woman  while  a  feme  sole.  A  wonaa  whils 
under  coverture  cannot  contract  debts.  She  has  oalj  a 
limited  poirer  of  contracting  given  by  the  Act:  ssotioa 
1,  sub-section  2 ;  Downs  v.  Fletcher,  36  W.  B.  694,  ^ 
Q.  B.  D.  11  ;  ScoU  v.  Morley,  36  W.  R.  6T,  20Q.  Rl>- 
120;  BeckeU  v.  Taeker,  19  Q.  B.  D.  7,  35  W.  B. 
Dig.  96.  The  property  was  never  the  defeadsal'a. 
It  first  belonged  to  her  first  husband,  and  then  to  the 
trustees  of  the  first  marriage  settlement.  Then  hy  the 
order  of  the  court  it  waa  transferred,  not  to  her,  bat  to 
the  truateee  of  her  aecond  settlement. 

Cozens 'Hardy,  Q.C,  replied. 

Cur,  adv.  wait 

May  19.— The  following  Judgmenta  were  delifeied* 

Lord  £eHBR,  M.R.~In  thia  case  the  plaintiff  obtsiaed 
Judgment  againbt  Mrr.  Bobioaon  while  she  vsi  a 
married  woman  but  before  ahe  waa  marrried  to  htf 
present  ^husband.    The  Judgment  was  a  valid  JaigflMot 
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agaimt  her  separate  esUti^,  and  wai  sabstantiilljr  in 
the  form  which  has  been  settled  bf  this  ooars  for 
JodgmeDts  agAiDSt  the  eepurate  estate  of  marriei 
womeD.  8iiiod  the  jiidgaieut  was  obtained  she  has 
bton  divorced,  and  is  now  married  to  another  hasband, 
and  the  qu^stiou  is,  whether  the  judgment  is  valid 
against  the  separate  property  which  she  broafl^ht  into 
aettlement  on  her  second  marriage  P  The  whole  matter 
really  depends  on  the  oonstruotion  of  the  BCarriad 
Women's  Property  Act,  1882,  and  more  espealallj  on 
seetions  13  and  19.  Do  the  words  "  before  marriage  '* 
in  those  sections  mean  **  before  the  existing  marriage  " 
or  ''before  ever  having  been  married?"  A  married 
woman  after  her  marriage  is  to  be  liable  in  respect  and 
to  the  extent  of  her  separate  property  for  all  debts 
contracted  by  her  before  her  marriage,  and  no  restraint 
upon  anticipation  contained  in  any  settlement  by  her 
of  her  own  property  is  to  be  valid  against  debts  con- 
tracted by  her  before  marriage.  In  this  case  the  qnee- 
tion  ia  whether  her  separate  property  is  liable  for 
debts  contracted  by  her  during  a  previous  marriage, 
but  the  same  question  would  arise  if  the  debt  had  been 
contracted  by  her  between  her  first  and  second 
raarriagev.  The  qaestion  is  one  of  so  much  importauce 
that  we  havo  talcen  time  to  consider  it,  and  we  have 
come  to  the  conclusion  that  the  words  do  not  mean 
**  before  ever  having  been  married  *'  but  "  before  the 
present  existing  marriage."  It  follows  that  the  defend- 
ant's aT*parate  estate  is  lisble  for  her  debt  to  the  plain* 
tiff  which  was  contracted  before  her  present  coverture, 
and  that  the  restraint  agaiust  anticipAtlon  imposed  by 
her  haa  uo  validity  against  such  debt.  Therefore  we 
dieagree  with  the  Ditiiional  Court,  and  we  think  that 
this  appeal  must  be  allowed  and  that  a  receiver  ought 
to  be  appointed. 

FsT,  L.J. — I  agree.  The  result  of  the  facts  (which 
his  lordship  ntated)  is,  in  my  opinion,  that  at  tlie  date 
of  her  second  marriage  the  defendant  had  a  eho$e  in 
oefton  vestei  in  hor  which,  by  the  order  of  Bir  James 
Hannen,  was  ultimately  reduced  into  possession. 
There  can  be  no  doubt  that  it  was  her  separate  pro- 
perty, and  that  by  section  1,  sub*section  4,  it  wap, 
therefore,  liable  for  her  debts  unless  there  is  somethiug 
in  the  Act  to  the  coutrary.  The  contract  of  a  married 
woman  under  the  Act  nffects  not  only  the  separate 
property  of  which  she  may  be  possessed  at  the  time, 
Init  fldao  that  which  she  may  thereafter  acquire. 

The  ouly  question  is  whether  section  19  has  pre- 
eerved  the  effect  of  that  fetter.  The  material  wordd  of 
that  section  are,  "No  restriction  against  anticipation 
contained  in  any  settlement  ...  of  a  woman's 
ova  property  to  be  made  or  entered  into  by  hsrsolf 
•ball  have  any  validity  against  debts  contracted  by  her 
before  marriage."  The  argument  for  the  defendant  wap, 
first,  that  this  was  not  her  own  property,  and,  secondly, 
that  she,  as  a  married  womau,  could  not  coutract 
debts  within  the  meaning  of  the  section.  As  to  the 
first  point,  as  I  have  said,  I  thiolc  that  her  expectation 
under  the  petition  for  the  variation  of  the  trUNts  of  her 
first  marriage  settlement  was  a  choBe  in  action  which 
vas  ultimately  reduced  into  possnssion  after  the  second 
marriage.  It  followv,  therefore,  that  it  was  her  pro- 
perty. As  to  the  second  point,  that  a  married  womau  is 
incapable  of  contracting  debts,  it  becomes  necessary  to 
consider  the  whole  scope  of  the  Act.  Section  1,  sub- 
section 2,  makes  a  married  woman  capable  of  entering 
into  and  rendering  herself  liable  in  respect  and  to  the 
extent  of  her  separate  property,  and  that  enables  her  to 
create  something  which  is  very  like  a  common  law  debt. 
A  strong  light  is  thrown  on  her  position  by  section  1, 
aub-aection  5,  which  makes  a  married  woman  cairjing 
on  a  trade  separately  from  her  husband  subject  to  the 
bankruptcy  laws  in  respect  of  her  separate  estate. 
PMple  become  subject  to  the  bankruptcy  laws  only  in 


respect  of  debts,  and  it  follows,  therefore,  that  she  ia 
considered  able  to  contract  debtr.  Section  11,  which 
relates  to  policies  of  insurance,  speaks  in  direct  terms 
of  her  debts,  and  mikes  protieiou  for  the  creditors  of 
the  insured— that  is  to  say,  of  the  married  woman. 
Therefore,  I  think  thnt  the  obligations  which  the  Act 
enables  a  married  woman  to  contract  are  debts  within 
the  meaning  of  sections  13  and  19,  and  her  liability 
after  marriage  for  debts  contracted  before  marriage 
include  both  tho  debts  contracted  dnm  sola  and  those 
contracted  during  a  previous  coverture.  Cases  have 
been  pressed  upon  us  in  which  we  held  that  the  engage* 
ments  contracted  under  this  Act  by  a  married  woman 
igflye  not  debts  in  respect  of  which  prooeedings  could  be 
taken  under  the  Debtors  Act,  1889,  but  those  oases  were 
entirely  different  from  this,  and  turned  on  the  meaning 
of  the  word  **  debts  "  in  that  Act. 

LoPBS,  L.J. — I  entirely  agree.  I  think  that  the 
plaintiff's  debt  was  a  debt  for  which  the  defendant  was 
liable  in  respect  and  to  the  extent  of  her  sepsrate  estate, 
just  as  for  any  other-  ante-nuptial  debt.  The  words 
"  before  marriage "  appenr  to  roe  to  rtlate  to  the 
existing  marriage.  The  £5,000  was  the  defendant's 
property  as  a  choie  in  action  before  the  second  marriage, 
and  was  reduced  into  pots-'Sfion  by  the  order  of  the 
court.  The  restraint  against  anticipation  is,  therefore, 
invalid  against  the  debt  of  the  plaintiff,  and  the  order 
for  a  receiver  must  go. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Valpy,  Chaplin^  A 
Peckham. 

Solicitors  for  the  defendant,  Taylor,  Eoare,  Taylor, 
&  Box. 


From  Q.  B.  Dir. 


Cohen  v.  Mitchell.  («.) 


May  10. 


Bankruptcy^^Property  acquired  during  the  bankruptcy 
— Auignment  by  bankrupt  of  a/ttr-acquired  property 
— Validity  a$  agnintt  trvetee — Bankruptcy  Act,  188S 
(46  di  47  Fict,  c.  52),  i.  44. 

All  transaetionB  entered  into  by  a  bankrupt  after  hi$ 
bankruptcy  with  any  person  deuling  bot.u  fide  with  him 
for  value^  before  the  trustee  intervenee,  ofith  reipect  to 
his  o/ler'acguired  property,  whether  with  or  without 
knowledge  of  the  bankruptcy,  are  valid  ugiinst  the 
trustee. 

An  undischarged  baT4krupt,  having  brought  an  action 
for  the  wrongful  €onver»ion  of  certain  goods  cuquirtd  by 
him  during  the  bankruptcy ^  assigned  theeiuse  of  aolion 
to  the  plaintiff  {who  knew  that  he  was  an  undischarged 
bankrupt)  for  valuf.  The  bankrupt  recovered  a  verdict, 
and  before  the  money  was  paid  over  the  plaintiff  gave 
notice  that  he  claimed  the  money  under  the  assignment. 
The  trustee  in  bankruptcy  also  claimed  it. 

Held,  that  the  assignment,  being  bond  fide  on  the  part 
of  the  plaintiff,  and  having  been  completed  before  the 
trustee  intervened  to  claim  the  money,  utas  valid  as 
against  the  trustef. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  without  a  jury  of  an  interpleader  issue. 

The  facts  were  shortly  as  follows : — Arthur  Cohen» 
who  was  an  undischarged  bankrupt,  carried  on  business 
without  the  consent  or  knowledge  of  his  trustee  in 
bankruptcy,  the  plaintiff  making  him  vaiious  advances 
for  the  purposes  of  his  business,  knowing  that  he  waa 
an  undischarged  bankrupt.  Arthur  Cohen  hnving 
brought  an  action  against  one  Foale  to  recover  damages 
for  the  wrongful  conversion  of  certain  goods  purchased 

{ft.)  Reported  by  W*  F.  Babrt,  Bsq.,  Banriater-at-Law. 
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bj  him  for  the  parposes  of  his  business  siooe  the  com* 
menoement  of  the  bankraptcy,  the  plaintiff  made  him  a 
farther  advance  to  enable  him  to  carry  on  the  action, 
and,  in  consideration  of  this  and  the  previons  adTances, 
Arthur  Oohf*n  assigned  the  canse  of  action  to  the  plain- 
tiff. Arthur  Cohen  subsequently  recovered  a  verdict 
and  Judgment  against  Foale  for  £120,  and  before  the 
money  was  paid  over  the  plaintiff  gave  notice  to  Foale 
of  the  assignment,  and  that  he  claimed  the  money. 
The  defendant  also  gave  notice  that  he  claimed  the 
money  as  trustee  in  the  bankruptcy  of  Arthur  Cohen. 
An  iDterplender  issue  was  directed  to  be  tried. 

Mathew,  J.,  held  that  the  assignment  was  bond  fide, 
and  that  the  plaintiff  was  entitled  as  against  the  trustee, 
and  gave  judgment  aocordingly.  The  defendant  ap- 
pealed. 

MattiMon,  for  the  defendant. 

Muir  Mackenzie  and  Tillyard,  for  the  plaintiff. 

Eerhert  v.  Sayer,  5  Q.  B.  965;  L'x  parte  Dew* 
hurti,  20  W.  IL  172,  L.  R.  7  Ob»  App.  185  ;  Meuoa  v. 
&m\th,  11  Sim.  410  ;  Wadling  v.  Oliphant,  24  W.  B. 
246,  1  a  B.  D.  145 ;  E%  parte  Ford,  24  W.  R.  590,  1 
Ch.  D.  521  ;  Meggy  t.  Imperial  Discount  Co.,  26  W.  B. 
342,  3  a  B.  D.  711  ;  Engelback  v.  Nixon,  L.  B.  10 
0.  P.  645,  23  W.  R.  Dig.  20;  Bankruptcy  Act,  1883, 
as.  44,  45,  were  referred  to. 

Lord  Ebbbb,  M.R. — The  question  in  this  case  is, 
whether  the  plaintiff  or  the  trustee  in  bankruptcy  of 
Arthur  Cohen  is  entitled  tu  a  sum  of  money,  the  pro- 
ceeds of  an  action  brought  by  Arthur  Cohen  against 
Foale.  Arthur  Cohen,  an  undischarged  bankrupt, 
carried  on  business  without  the  cousent  or  knowledge  of 
his  trustee,  and  the  plaintiff  advanced  him  money  for 
the  purposes  of  his  business,  knowing  that  he  was  an 
undischarged  bankrupt.  After  the  action  against  Foale 
had  been  commenced,  Arthur  Cohen,  by  an  instrument 
in  writing,  either  mortgaged  or  assigned  the  cause  of 
action  to  the  plaintiff  in  consideration  of  the  previous 
advances  and  of  a  further  advance  to  enable  him  to 
carry  on  the  nctiou.  Judgment  was  recovered  in  that 
action  for  £120,  and  thereupon  the  trustee  in  the  bank- 
ruptcy of  Arthur  Cohen  intervened  for  the  first  time  and 
sought  to  iutercept  the  money.  It  was  not  denied  that 
the  plaintiff  entered  into  this  transaction  in  good  faith, 
and  fo  the  only  question  is  whether  the  trustee  has 
intervened  in  time. 

Now  it  is  said  that  the  doctrine  as  to  the  time  of  the 
intervention  of  the  trustee  applies  only  to  an  assignment 
of  money,  and  not  to  any  other  property  acquired  by 
the  banlcrnpt  dnriog  the  bankruptcy.  It  is  said  on  the 
one  side  that  the  doctrine  applies  to  every  bond  fide 
completed  transaction,  and  that  an  assignment,  either 
absolute  or  by  way  of  mortgage,  of  goods  acquired 
during  the  bankruptcy  is  valid  against  the  trustee  in 
bankruptcy  if  the  assignment  is  completed  before  the 
intervention  of  the  trustee.  Upon  the  other  side  it  is 
said  that  the  doctrine  only  applies  where  the  thing 
dealt  with  is  money  acquired  during  the  bankruptcy. 
The  question  to  be  considered  is  whether  there  is  any 
real  distinction  between  the  two.  I  can  see  no  dis« 
tinction.  Property  of  a  bankrupt  is  divided  into  two 
classes — property  belonging  to  him  at  the  commence- 
ment of  the  bankruptcy,  and  property  acquired  by  him 
daring  the  bankruptcy.  The  firit  class  of  property  be- 
longs to  and  vests  absolutely  in  his  trustee.  If  the 
bankrupt  were  to  bring  an  action  in  respect  of  that 
property  the  plea  of  bankruptcy  would  be  a  good  plea, 
as  the  property  would  not  belong  to  the  bankrupt*  As 
to  the  second  class  of  property— namely,  that  acquired 
during  the  bankmptcy,  the  plea  of  bankruptcy  has 
been  held  in  several  oases,  and  notably  in  Herbert  v. 
.  Sayer,  to  be  a  bad  plea  unless  the  plea  goes  on  to  state 
that  the  tnistes  has  interfered  before  the  transaction 


has  been  completed.  That  shows  that  the  bsnkra  pt  ht^ 
a  limited  kind  of  property  before  the  trustee  inte  rfeics 
In  my  opinion  this  principle  ought  not  to  he  con  fined 
to  money  transactions.  Every  reasoniug  applicable  to 
money  is  equally  applicable  to  all  other  tranisctioas, 
I  am  therefore  prepsred,  with  the  concurrence  of  my 
learned  brethren,  to  lay  down  this  proposition  whidi 
has  been  put  into  writing  by  Lopes,  L. J. :  until  ths 
trustee  intervenes,  all  transactions  entered  int)  by  a 
bankrupt  after  his  bankruptcy  with  any  person  dsalisg 
bond  fide  with  him  and  for  value,  with  respect  to  hii 
after-acquired  property,  whether  with  or  withost 
knowledge  of  the  bankruptcy,  are  Yslid  against  the 
trustee.  It  will  be  seen  from  the  wording  of  the  pro** 
position  that  the  stress  as  to  the  bona  fidet  is  lud 
entirely  npon  the  person  dealing  with  the  bankrupt, 
and  if  he  has  dealt  in  good  faith  the  question  of  tlis 
bankrupt's  good  faith  as  regards  his  creditors  is 
immaterial. 

That  being  the  principle,  the  only  remaining  qaestioa 
is  whether  there  is  any  decision  binding  upon  us  whioh 
is  to  the  contrary.  It  does  not  seem  to  me  that  the  osss 
of  Meggy  v.  Imperial  Discount  Co.  touches  thb 
question  at  all.  The  two  cases  whioh  deal  with  it  tn 
Herbert  v.  Sayer  and  Ex  parte  Dewhurslm  I  do  sot 
intend  to  go  through  those  cases,  but  I  concent  Byiett 
with  saying  that,  so  far  from  being  contrary  to  tiio 
proposition  which  I  have  enunciated,  they  seem  to  me 
to  support  it.  It  is  true  that  Ex  parte  Dewhurtt  dealt 
only  with  money,  but  the  law  laid  down  in  those  osies 
cannot  be  confined  to  money  transactions.  Kor  osa  it 
be  said  that  Wadling  v.  GlipTiant  is  against  it 
Therefore  it  oomes  to  this,  that  though  we  are  Isyiog 
down  a  proposition  wider  in  its  terms  than  any  before 
laid  down,  yet  the  proposition  is  really  involved  in 
those  decisions  and  follows  naturally  from  them. 

In  the  present  case  the  transaction  was  complefcsd 
before  the  trustee  intervened ;  it  was  a  transaetioB 
which  was  valid  as  between  the  bankrupt  and  ths 
plaintiff :  it  was  an  assignment  of  a  cau«e  of  aottoa 
with  respect  to  after-acquired  property ;  and  it  oomsi^ 
therefore,  within  the  proposition  above  laid  down.  Tas 
judgment,  therefore,  iu  favour  of  the  plaintifl  was 
right,  and  the  appeal  must  fail. 

FaT,  L. J.— I  am  of  the  same  opinion.  Section  44  of 
the  Bankruptcy  Act,  1883,  which  vests  the  bankropfs 
property  in  the  trustee,  includes  both  property  belonging 
to  the  bankrupt  at  the  commencemenc  of  the  baak- 
ruptcy  and  property  acquired  by  him  before  his  dif- 
charge.  Upon  the  mere  wording  of  tbe  section  tbs 
reader  might  suppose  that  both  kinds  of  property  vested 
in  the  trustee  in  precitely  the  same  manner.  Howeter, 
the  inconvenience  of  such  a  reading  struck  ths  conits 
long  ago,  when  dealing  with  former  Bankruptcy  Asts 
containing  similar  wordi*.  It  was  felt  to  be  obviously 
right  that  while  tbe  property  of  the  bankrupt  at  the 
commencement  of  the  bankruptcy  should  vest  sbsolatsly 
in  the  trustee,  yet,  unless  the  bankrupt  were  to  be  ths 
slave  of  the  trustee,  he  must  be  allowed  to  acqoirs 
rights  and  property,  and  therefore  the  court  could  aoc 
hold  that  all  after-acquired  property  vested  absolotelyia 
tbe  trustee.  That  difficulty  was  met  by  establiibiag  a 
disthiotion  between  the  two  classes  of  property,  snd  it 
was  held  that  after-acquired  property  did  not  test  in 
the  trustee  in  such  a  manner  that  a  plea  of  banknptey 
would  be  a  good  .answer  to  an  action  by  the  bankrupt  in 
respect  thereof.  Tbe  plea  must  allege,  not  only  baak> 
ruptcy,  but  that  the  trustee  has  interfered.  That  dis- 
tinction is  plainly  expressed  in  the  judgment  of  tbs 
Exchequer  Chamber  in  Herbert  ▼•  Sayer,  delivered  by 
Tindal,  C.J.,  where  (at  p.  981)  he  says :— *' Tbe  effceC 
of  the  statutory  enactments  may  be  either  to  transfer 
immediately  such  property  or  contracts  (that  ii^  fotne 
property  and  oontraots)  from    the  bankrupt  ts  tiM 
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•wignsesy  Teating  the  property  in  the  bankrupt  for  an 

inttant  only,  or  to  give   the  aseignees  the   beneficial 

iotereat,  and  to  make  the  bankrupt  acquire  property  or 

contract  for  their  benefit  only  in  the  nature  of  an  agent. 

The  caaes  accord   with  the  latter  construction  of   the 

statute,  and  it  la  most  consistent  with  couTeniance  ;  for 

•otherwise  there  would    be    no    protection  to    persona 

dealing  with   an   uncertificated    bankrupt.     Not    ouly 

would  they  acquire  no  title  by  purchases  from  him,  but 

pay  men  ta  for  such  purchases,  and  for  all  other  debts  due 

to  the  uncertificated   bankrupt,  would   be  iuTalidated. 

The  Legislature,  by  several  statutes,  have  protected  all 

payments  by  and  to,  and  all  dealings  and  transactions 

with,   the    bankrupt  hond  fide  made  or  entered   into 

without  notice  of  the  act  of  bankruptcy  before  the  fiit ; 

bat  there  is  no  provision   by  the  statute  law  for  such 

payments,  dealings,  or  transactions  after  the  fiat ;  and 

the  only  way  by  which  they  can  be  rendered  valid,  and 

great  confusion,  inconvenience,  and  hardship  prevented, 

ia  by  adopting  the  latter  construction,  and  holding  that 

the  bankrupt  acquires    property  and  contracts  for  the 

aeeigneeff,  who  may,  whenever  they  pleaae,  diaafflrm  hia 

act,  bat  nntil  they  do  so  his  acts  are  all  valid."  I  entirely 

adopt  that  with  the  exception   of  the  phrase  "  disaffirm 

his  act.*'  I  think  the  word  <'  intervene  "  would  be  better, 

aa  the  trostee  cannot,  by  intervening,  disaffirm  what  has 

been  Talidly  done  in  the  bankruptcy. 

Soeh  being  the  nature  of  the  distinction  between  the 
two  classea  of  properties,  it  follows  that  the  rights  of 
Che  bankrupt  with  respect  to  after-aoquired  property 
must  be  different  from  his  rights  with  respect  to  other 
property.  It  aeema  to  me  that  all  transactions  with 
regard  to  any  afcer-acquired  property,  not  merely  with 
regard  to  money,  but  with  regard  to  all  other  property, 
fall  within  the  same  rule.  I  agree,  therefore,  with  the 
rule  laid  down  by  the  Master  of  the  Rolls,  and  I  think 
that  that  rule,  though  not  laid  down  in  any  earlier  case, 
Aowa  natnrally  from  the  distinction  between  the  two 
dasaea  of  property.  The  intervention,  therefore,  of  the 
trostee  in  the  present  case  could  not  invalidate  the 
assignment  to  the  plaintiff,  which  was  effectual  and 
Talid  at  the  time. 

The  conclnaion  I  have  come  to  ia  that  all  transactions 
entered  into  hond  fide  and  for  value  are  valid  against 
the  tmatepy  otherwise  the  law  would  have  vested  all 
after-acquired  property  in  the  trustee  absolutely. 

ItfOPis,  L.J. — I  am  of  the  same  opinion.  The  rule 
laid  down  by  the  Master  of  the  Rolls  seems  to  me  to 
follow  from  the  decisions  in  Herbert  v.  Sayer  and  Ex 
parte  Dewhurst, 

Appeal  dUmined. 

Solicitors  for  the  plaintiff,  Prince  ^  Ayre$. 

Solicitors  for  the  defendant,  Nieholion,  Ghraham,  A 
^rahamm 


From  Q.  B.  Dlv,  April  15 — 17. 

Macdougall  V,  Knight  &  Sow.  (a.) 

Ztihtl^^  Privilege-^  Publication  of  judgment  alone — 
Second  action  for  same  libel  —  Action  stayed  aa 
frivolaua  and  vexatious. 

The  defendants  published  in  the  form  of  a  pamphlet 
a  report  of  a  judgment  delivered  in  a  former  action 
irougJd  against  them  by  the  plaintiff.  The  pamphlet 
'Contained  no  separate  report  of  the  evidence.  The  plains 
Uff  brought  an  action  for  lib^  in  reapect  of  the  pamphlet^ 
and  epedfled  certain  passages  in  it  as  defamatory,  A 
jury  having  found  that  the  report  was  accurate  and  was 


<a.)  Reported  by  A.  P.  Fjibobval  Kbsp,  Esq.,  fiarrister- 
at-Law. 


published  hoo&  fide  and  without  malice,  judgment  was 
given  for  the  defendants,  and  a  new  trial  was  refused  by 
the  Diviaional  Court,  the  Court  of  Appeal,  and  the 
Souse  of  Lords,  The  plaintiff  then  brought  a  second 
action  in  respect  of  the  same  pamphlet,  specifying,  hoW" 
ever,  other  pasaagea  aa  dffamatory,  and  raising  as  a 
point  of  law  a  question  suggested  as  a  doubt  by  Lord 
Halsbury,  L.G.,  in  the  House  of  Lords  (ante,  p.  44,  14 
App,  Gas,  194)— nameZy,  whether,  if  the  report  did  not 
give  reasonable  opportunities  to  the  reader  to  form  his 
own  fudgm^it  as  to  the  conclusion  to  be  drawn  from  the 
evidence  given,  it  might  be  the  aubject  of  aa  action  for 
libel  and  not  be  privileged. 

Held,  that  the  action  must  be  stayed,  as  being  frivolous 
and  vexatious. 

Appeal  from  the  decision  'of  a  divisional  court  (Lord 
Coleridge,  O.J.,  and  Mathew,  J.). 

In  June,  1884,  a  Judgment  was  delivered  by  North, 
J.,  in  an  action  of  MacDougaU  v.  Knighf,  The  defend- 
ants published  a  pamphlet  purporting  to  be  a  verbatim 
report  of  the  judgment,  and  the  pUintiff  brought  an 
action  against  them  for  libel  in  respect  of  auch  publica- 
tion, specifying  certain  paaaages  ai  defamatory.  Tbe 
action  was  tried  before  Huddleaton,  B.,  and  a  jury,  and 
the  Jury  found  that  the  report  waa  accurate,  and  was 
published  bond  fide  and  without  malice.  Upon  this, 
judgment  was  entered  for  the  defendants. 

The  Divisional  Court  and  the  Court  of  Appeal  refused 
to  grant  a  new  trial  (see  34  W.  R.  727,  17  Q.  B.  D.  636), 
and  their  decision  was  upheld  by  the  House  of  L>rdB  {ante, 
p.  44,  14  App.  Cas.  194) ;  but  a  doubt  was  ezpreaaed 
by  Lord  Halabnry,  C,  whether,  if  tbe  report  of  a  Judge's 
judgment  or  summing  up  to  a  jury  did  not,  in  f*iot,  give 
reasonable  opportunities  to  the  reader  to  form  his  own 
judgment  as  to  what  conclusion  should  be  drawn  from 
the  evidence  given,  such  publication  might  not  be  the 
subject  of  an  action  for  libel  and  not  be  privileged.  The 
plaintiff  then  brought  a  fresh  action  on  the  sdime 
pamphlet,  but  specifying  as  defamatory  other  passages 
omitted  in  tbe  former  action,  and  raised  the  question 
suggested  in  the  House  of  Lords.  Tbe  defendants  took 
out  a  summons  to  stay  the  action  on  tbe  ground  of  its 
being  frivolous  and  vexatious.  An  order  was  m%de  at 
chambers  staying  the  action,  but  the  Divisional  Court 
allowed  it  to  proceed  on  the  plaintiff's  paying  the  costa 
of  the  first  action. 

The  defendants  appealed. 

8ir  Edward  Clarke,  Fl,0.,  and  Blake  Odgera,  tor  the 
defendants. — This  action  raises  tbe  same  points  that 
were  raised  in  the  previous  action.  The  libel  com- 
plained of  is  the  same,  though  different  passages  are 
picked  out  from  those  relied  on  in  the  former  case.  The 
plaintiff  merely  wishes  to  raise  a  point  of  law  which  he 
might  have  taken  in  the  former  action.  Lord  Coleridge, 
C.J.,  seemed  to  think  that  Brunaden  v.  Humphrey, 
32  W.  R.  944,  14  Q.  B.  D.  141,  decided  that  a  frsah 
action  might  be  brought  for  each  pa^aage.  That  case, 
however,  only  decided  that  for  each  aeparate  cause  of 
action  a  separate  action  was  maintainable,  and  the  de- 
cision was  approved  in  DarUy  Main  Colliery  0".  v. 
Mitchell,  11  App.  Gas.  127,  at  p.  144,  34  W.  R.  Dig. 
108.  It  is  not  necessary  to  force  the  defendants  to 
enter  a  plea  rea  judicata  where  the  cause  of  action  ia 
obviously  the  same,  and  where  the  defendauta  muat 
succeed  upon  the  plea  if  the  action  is  allowed  to 
continue.  The  court  will  prevent  ite  proceaa  being 
abuaed,  and  will  dismiss  the  action  as  vexatious :  Wills 
V.  Lord  Beauchamp,  34  W.  R.  357,  11  P.  D.  59; 
Lawranee  v.  Lord  Norreys,  39  Ch.  D.  213,  37  W.  R. 
Dig.  145  ;  Reichel  v.  Magrath,  14  App.  Caa.  665  ; 
Ooring  v.  Lloyd,  3  Times  L.  R«  455  ;  Phosphate  Sewage 
Co,  Y.  MoUeson,  1  App.  Cas.  780,  at  p*  784 ;  MarricU 
V,  Hampton,  2  Sm.  L.  a  (9th  ed.)  441 ;  Hunter  ▼. 
Stewart,  10  W.  R.  176.    Secondly,  the  dicta  of  the  Lord 
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ChBncellor  and  Lord  Bramwell  in  MacDougaU  v.  Knight^ 
ante^  p.  44, 14  App.  Ca^.  194,  as  to  the  report  of  the 
J^adgment  not  being  privileged  unleee  the  ]urj  found 
it  to  give  a  fair  and  aconrate  representation  of  the 
evidence,  were  erroneou*.  This  point  was  decided  in 
fa?onr  of  the  defendants  by  this  court  in  the  same  case. 

OiUrtdd^  for  the  pliintiff. — ^Tbe  qa<«tion  of  law  pro- 
posed to  be  raised  U  whether  the  report  of  the  jadgment 
of  a  judge  published  under  the  circumstances  of  this  case 
is  actionable,  even  .though  it  was  published  honestly  and 
without  malice  and  was  an  accurate  report.  It  is  a 
question  for  the  jury  whether  the  publication  is  a  fair 
and  accurate  report  of  the  trial.  That  question  was 
never  raised  at  the  first  trial.  It  is  contrary  to  the 
practice  of  the  court  to  stop  An  action  summarily  where 
the  defence  is  rea  fudiixUa,  That  defence  must  be  taken 
by  plea :  Hon  ▼.  Jacques,  8  M.  ft  W.  135  ;  Pechell  ▼. 
Ldyttm^  2  T.  B.  512  ;  Carter  t.  Jamea,  13  M.  ft  W.  137. 
The  claim  is  not  Tezatious  on  its  face.  The  practice 
is  simply  to  stay  proceedings  until  the  coKts  of  the 
former  action  are  paid,  as  the  Divieional  Court  have 
done :  In  re  Payne,  31  W.  K.  509,  23  Cb.  D.  288  ; 
Martin  v.  Lord  Bfauchamp,  32  W.  B.  17,  25  Ob.  D. 
12 ;  aud  this  court  will  not  interfere  with  the  discretion 
exercised  by  the  Divi'*ional  Court.  Farther,  this  is  not 
for  the  same  cans  3  of  action,  as  the  libellous  papsages 
complained  of  are  different:  Brunsden  ▼.  Bumphrey ; 
Earl  of  Dandon  ?.  Beehnr,  8  CI.  ft  F.  479  ;  Langmead 
▼.  MapU,  13  W.  R.  469,  18  C.  B.  N.  &  255;  Lord 
Townnnd  ▼.  Mugfua,  2  Blod.  150. 

Odgera,  in  replv,  referred  to   Metropolitan  Bank  ?. 
Poolty,  33  W.  R.  709,  10  App.  Cas.  210. 

Lord  EsHBR,  M.R~In  this    case    the   plaintiff    has 
brought  au  action  against  the  defendants  for  libel,  and 
the  libel   complained    of    is  contained  in   a   paciphlet 
published  by  the  defeudante.     That  pamphlet  purports 
to  b*^  au  flcourate  report  of  a  jadgment  delivered  by 
North,  J.,  in  a  formir  action  between  the  same  parties 
which  reflected  on  the  conduct  of  the  plaintiff.     Ou  the 
action  being  brought  the  defendants  have  taken  out  a 
MummoDs  to   stiilce   it  out  as  frivolous  and  vexatious, 
because  they  say  a  previous  action   has  been   brought 
against  them  by  the  same  plaintiff  for  the  »ame  libel,  and 
that  it  is  clear  thst  a  plea  of  rea  judicata  if  put  in  must 
be  successful,  and   therefore  that  to  allow  the  action  to 
go  ou  can  obviously  lead  to  no  result  but  vexation  and 
waste    of    time.       If    the    Hction    is    vexatious     and 
frivolous — that  is  to  say,  without  any  foundation — it  is 
the  duty  of  the  court  to  stay  it.     But  the  defendants 
say    lurther,    that  even  if    the  plea  of    rea  judicata 
oould    not    be  maintained,  the    action  is  nevertheless 
▼exatious,  because  in  the  previous  action  the  plaintiff 
complained  of   certain  specified  portions  of  the  judg- 
ment, and  now  he  complains  of  other  specified  portions. 
That  is  to  say,  the   plaintiff  claims  a  right  to  bring 
and  succeed  in  an  action  on  certain  portions  of  a  libtl, 
and  then  to  bring  separate  actions  in  respect  of  other 
portions  of  the  same  publication  which  he  omitted  to 
specify  in  the  fir«t  action.    The  defendants  say  that  to 
do  that  is  such  au  obvious  abuse  of  the  practice  of  the 
court  that  even  if  a  plea  of  rea  judicata  cannot  be  put 
in  the  court  will  interfere  to  stay  the  action. 

I  will  first  conf>ider  the  case  apart  from  the  decisiou 
in  the  House  of  Lords.  The  action  is  brought  in 
respect  of  the  publication  of  the  judgment  of  a  judge 
at  a  trial  before  him.  The  pamphlet  did  not  purport  to 
give  and  did  not  give  any  part  of  the  evidence  on  which 
that  judgment  was  founded.  It  only  purported  to  be  a 
correct  and  accurate  report  of  ihe  Judgment  alone. 
Now,  what  questions  were  in  issue  before  the  court  on 
the  first  trial..  The  law  has  been  laid  down  in  Lewia  v. 
Levy,  6  W.  H.  629,  E.  B.  ft  E.  587^  and  other  cases,  and 
has  been  appioved  by  ibis  court  in  this  very  case.    The 


publication  without  malice  of  an  aectirate  report  of  what 
has  been  f>aid  or  done  in  a  judicial  proceeding  ia  aeouit 
of  justice  is  a  privileged  publioation  «ven  althoagh  wlist 
was  said  or  done  would  but  for  the  privilege  be  Hbsllont 
against  an  individual  and  actionable  at  his  suit.  Thii 
is  true  although  what  is  thus  published  pirport<(  to  be 
and  is  a  report,  not  of  the  whole  judicial  proceeding, bat 
only  of  a  separate  part  of  it,  if  the  report  of  that  jwrt 
is  an  accurate  report  of  that  part  and  published  withoot 
malice. 

The  questions,    therefore,  in  issue  were  piaetieiny 
two.      Firstly,  was  the  report  an  accurate  and  hoseit 
report  of  the  judgment?    Secondly,  was  it  pabllihed 
bond  fide  and  without  malice  P    In  effect,  those  wen 
the  questions  left  to  the  jury.     Of  course,  if  the  publi- 
cation had  been  malicious  the  report,  althoagh  secnnte, 
would  not    have  been  privileged.     It  is   impossible  to 
give  an  exhaustive  definition  of  malice,  but  there  osy 
ba  many  things  which  will  be  strong  evidence  of  it    A 
report  of  part,  and  part  only,  of  a  judicial  proeeediog 
may  be  some   evidence  of  malice.     A  report,  althoogli 
accurafe,    published,  not  to  inform  the  pablie,  but  ia 
order    to     gratify    auger    and     to    injure    some  in- 
dividual, would  be  evidence  of  malice.    A  pnblieitioa 
of  a  judgment  by  a  person  who  had  no  interest  hitbe 
matter,  puch  as  a  newspaper  reporter  would  have,  bat 
as  a  private  person  to  be  distri bated  among  his  frieadi, 
might  be  evidence  ot   malice.     In  these  cases,  even  if 
the    report    was    perfectly     accurate,    the  publieatioa 
might  be  held  to  be  not  privileged.     The  jury,  however, 
found  in  favour  of  the  defendant  ou  boih  qaestioos. 
Now  what  are  the  questions   which   are  in  issae  sod 
which  must  be  left  to   the  jury  in  the   present  sctioB. 
Surfly  tliey  are  precisely   tne  same  a^  in  thfl  previow 
action.     Was  the  report  an   accurate   report  P    Was  it 
published  maliciously  P     IIow  can  it  then  be  s»id  thst 
the  tubjpct-matte^  of  this  action  is  not  identical  with 
that  of  the  previous   action.     It  u   contended  that  the 
cause  of  action  is  not  the  same,  because  the  defamatory 
statements    which    are  relied    on    in   this    actios  trs 
different   from    those    on   which    the  first  action  wn 
brought.     But  both  are  in  the  same   pamphlet,  which 
was  before  the  jury  at  the  first  trial,  aud  there  is  only 
one  publication.     The   Divisional   Court   havp,  I  thiol, 
misapprehended  the  decision  iu  Brunatien  v.  Umn^hffJi* 
That  case  did  not  decido  that  when  a  cause  of  actloD 
contains  several  items  of   damage  separate  actions  sisy 
be  brought  in  respect  of  each  item.     In  that  ca^  ^^ 
separate  different  legal  righU  of  tue  pUintiff  had  besa 
infringed  by  one  act  of  the  defendant,  which  had  caoied 
at  the  same  time  injury  to  his  person  and  Injory  to  tas 
property.      It   was     decided  that  the  plaintiff  might 
bring  separate  actions  'In  respect  of  those  rigU>,  bst 
that  was  because  those  rights  were  separate,  and  the 
rule  of  damages  relating  to  those  righU  was  diflewA 
But    that  case    has    no   application  when,  as  in  ths 
present  case,  a  plaintiff  seeks  to  bring  separate  actions 
for  the  infringement  of  the  rame  right,  aud  where  oss 
set  of  damages  would  be  given  by  a  jury  for  the  whole 
infringement.     It  follows,   therefore,  that  the  P*^"J2 
cannot    select  new    passages  from   the  jodgmsnt  aw 
bring  a  fresh  action  on  them.     The  cause  of  «^**^!*" 
the  publication  of  the  libel,  and  it  is  the  satne  in  both 
trials.     Therefore,  I  think  that  if  a  plea  of  ff#;a^*» 
were  put  in  it  must  inevitably  succeed,  and,  thst  beiag 
the  case,  that  it  is  our  duty  to  stay  this  actioe. 

That  brings  me,  however,  to  the  consideratioa  of  w 
has  b<ea  said  in  the  House  of  Lords.  In  the  first  pleo»t- 
I  think  it  must  be  noted  that  the  decision  of  tbiscoiif 


the  Lord  Obancellor  and  Lord  Bramwell  •^P'*^*^ 
was  not  an  opinion,  but  a  donbt    I  desire  to  spesi  wim 
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the  higheet  respeot  of  the  Lord  Ohancellor  and  Lord 
Bramvell,  bat  I  oonfeu  I  have  some  diflloQltjr  in  under- 
atandlDg  the  preois*  nature-  of  tbat  doubt.  If,  as  It 
seems,  cbey  thought  that  when  a  report  of  a  Judgment 
was  published,  it  might  not  be  suffloient,  in  order  to 
entitle  it  to  privilege,  to  show  that  it  was  an  aocnrste 
report  and  published  without  malioe,  but  that  it  might 
also  be  neceesarj  to  show  that  it  oorreotly  represented 
tiie  evidence  and  gave  the  reader  the  means  of  Judging 
for  himself  whether  that  evidenoe  was  fairlj  summarised 
bj  it,  then  I  can  only  say  tbat  I  most  earnestly  trust  that 
wlien  the  matter  oomes  to  be  argued  out  before  them 
tbat  doubt  may  be  set  at  rest.  Tj  call  upon  the  re- 
porter to  Justify  the  judgment  of  the  Judge  whioh  be 
bas  reported  appears  to  me  so  contrary  to  the  very  basis 
of-  the  privilege  itself,  so  opposed  to  erery  decision  and 
to  tbe  daily  practice  of  the  press  of  this  country,  so  pre- 
Judieial  to  public  policy  in  its  most  material  aspect,  that 
it^olatee  the  very  decencies  of  Jostioe.  What  plea  is 
tbe  reporter  to  put  in  P  Is  he  to  Justify  the  Judge  P  or 
to  si^  that  his  Judgment  is  correct  and  fairP  That 
would  be  to  put  him  in  the  position  of  a  court  of  appeal. 
If  that  is  the  effect  of  the  view  taken  in  the  House  of 
Lords  then  no  newspaper  will  venture,  however  long  a 
trial  may  be,  to  publish  a  dally  report  of  It,  and  tha 
lesultB  will  be  so  enormous  that,  even  In  spite  of  the 
doubts  of  such  eminent  men,  I  cannot  depart  from  the 
view  which  I  have  always  taken  of  the  law.  I  adhere  to 
every  word  that  I  said  when  this  case  was  laid  before 
this  court.  I  therefore  think  that  no  purpose  could  be 
served  by  allowing  the  action  to  proceed,  and  that  It  is 
our  duty  to  do  what  the  Divisional  Oourt  ought  to  have 
done,  and  to  direct  the  action  to  be  stayed. 

Fat,  L.J. — I  approach  the  decision  of  this  case  with 
UBBaual  difQculty '  and  anxiety.  I  am  fearful  lebt  we 
shoold  not  appear  to  pay  due  weight  to  the  views  enter- 
tained in  tbe  House  of  Lords.  1  fear  lest  we  should 
UBduly  interfere  with  the  discretion  of  the  Divisional 
OouTt.  I  am  most  anxious  lest  we  should  shut  the  doors 
of  litigation  unduly  on  any  litigant.  But,  notwithstand- 
ing all  these  anxieties,  I  concur  in  the  conclusion  at 
which  tbe  Master  of  the  Bolls  has  arrived.  This  is  an 
application  to  stay  proceedings,  either  on  the  ground 
that  the  plea  of  re$  judicata^  if  put  in,  must  of  necessity 
be  successful,  or  that  tbe  proceedings  themselves  are  of 
sucb  a  vexatious  and  frivolous  cliaracter  that  it  is  tbe 
du^  of  the  court  to  interfere  to  prevent  an  abuse  of  its 
process.  The  question  of  res  judicata  turns  on  whether 
or  not  tbe  present  action  is  for  the  same  cause  as  tbe 
previooa  action.  In  my  opinion  it  1?.  I  know  that  the 
present  statement  of  claim  selects  passsgee  from  tbe 
Judgment  which  were  omitted  in  the  former  ^tatement 
of  claim,  but  the  action  is  brought  for  one  and  the  same 
publication,  and  tbe  law  cannot,  in  my  opinion,  allow 
separate  actions  to  be  brought  for  every  statement  con- 
tained in  sucb  a  pamphlet.  The  whole  pamphlet  was 
before  tbe  Jury  on  tbe  first  trial,  and  it  would  be  im- 
possible for  separate  damages  to  be  assessed  in  respect  of 
each  statement.  Therefore  I  think  that  the  plea  of  rea 
jmiieaia  would  be  succesHful,  but,  even  if  it  would  not, 
I  bold  the  attempt  to  bring  separate  actions  in  respect 
of  each  part  of  the  pamphlet  to  be  so  vexatious 
tbat,  qudcunqut  vid,  I  should  think  it  the  duty  of 
the  court  to  stay  the  action.  There  I  might  leave 
tbe  case  were  it  not  for  its  great  public  importance. 
I  adhere  .to  etery  word  ot  the  decision  of  this 
court  in  tbe  previous  case  of  MaeDougcdl  v.  Knight. 
I  think  we  are  l>ound  by  that  decision  in  spite  of  the 
doubta  thrown  out  by  the  Lord  Chancellor  and  Lord 
Bnmwcll,  aud  nothing  has  occurred  to  shake  my  belief 
fa  ita  correctness.  The  publication  of  a  fair  and  ac* 
estate  report  of  a  proceeding,  or  any  part  of  a  proceed- 
ing, in  a^  court  of  Justice,  so.  long  as  such  publication  is 
hand  fide  and  without  mi^e«  is  privileged*    That  was 


most  dearly  laid  down  by  the  oourt  then,  and  is  in 
accordance  alike  with  the  practice  of  the  press,  the 
usages  of  society,  and  the  convenience  of  her  Majesty's 
subjects.  To  hold  that  no  Judgment  must  be  published 
unless  it  correctly  summariasd  the  evidence  would  be 
to  impose  an  undue  fetter  upon  the  press.  Thejudg- 
ment  of  a  Judge  must  be  presumed  to  be  fair  aud 
accurate,  and  to  contain  every  material  necessary  for 
the  decision  of  tbe  case,  and  to  compel  tbe  reporter  to 
prove  this  would  impose  upon  him  a  burden  inconsistent 
with  tbe  best  interests  of  the  commonwealth.  I  there* 
fore  agree  that  the  appeal  must  be  allowed,  and  that 
this  aoiion  must  be  stayed. 

Lorxs,  L.J. — But  for  the  importance  of  the  case,  I 
should  add  nothing  to  the  Judgments  whioh  have  Just 
been  delivered,  and  in  which  I  entirely  concur.  In  my 
opinion,  tbe  law  laid  down  here  when  the  case  was  last 
before  this  court  has  been  in  no  way  impeached,  and  I 
entirely  adhere  to  it.  That  being  so,  tbe  plaiutiffa 
second  action  is  brought  for  the  same  cause  of  action  as 
his  first,  and  cannot  be  allowed  to  go  on,  since  no 
possible  benefit  would  result.  I  do  not  think  that  the 
plaintiff  can  be  allowed  to  bring  separate  actions  for 
every  statement  in  tbe  pamphlet  whioh  he  considered 
libellous.  Such  conduct  Is  not  permitted  by  the 
decision  in  Brun$den  y.  Humphrey,  and  oannot  be 
tolerated.  I  agree,  therefore,  that  ttie  action  must  be 
stayed. 

Appeal  allowed. 

Solicitors  for  tbe  appellants,  Torr,  Janewayi,  A  Co., 
for  Payne  Jk  Fuller,  Bath. 

Solicitor  for  the  respondent,  Walter  Stocken. 


^{^  (Sourt  of  3fU]Sticf. 
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Ohac. 
Ohltty,       ^ 

LaWBXNGB  V,  HOBTON.   (a.) 

Injunction — Mandatory  injunction — EiBement —  Build-- 
iny  complete  be /ore  vnit  itiued — DamagtB  under  Lord 
Oairne'  Act  (21  &  22  Vict.  c.  27). 

A  mandatory  injunction  may  be  granted  for  th& 
r^movulof  a  building obitructing  ancient  lighte,  although 
it  u>as  completed  be/ore  the  writ  wae  ieeued. 

The  circumetanoes  under  which  the  court  will  grant 
eueh  an  injunction  in  lieu  of  damages  under  Lord 
Cairne*  Act  considered. 

Trial  of  action. 

This  was  a  case  of  obstruction  of  ancient  lights,  and 
the  sole  point  involved  was  the  question  wbether 
the  court  would  grant  a  mandatory  injunction  in  the 
case  of  a  building  completed,  or  practically  completed, 
before  the  writ  was  issued.  Tbe  plaintiffs  were  the 
owners  of  a  shop  and  premifes,  No.  25,  Queen- 
street,  Wolverhampton,  with  four  cottages  at  tbe  back. 
Several  ot  the  windows  of  tbe  shop  and  cottages 
depended  almost  entirely  for  their  illumination  on  the 
light  passing  over  the  roof  of  an  adjoining  WHrebouse 
belonging  to  the  defendants,  aud  the  evldenee  showed 
that  such  windows  were  ancient  lights. 

In  March,   1889,  the  defendants  pulled  down  their 
warehouse     and     began    building    one    of    increased 
height.       The   plaintiffs  first    heard   of    their    inten- 
tion  on   the   28rd  of  May,  1889,  and  at  once  remon-  ' 
stfated,  but,  the  defendants  contiuuing  their  building 

(o.)  Reported  by  G.  Rowland  Alston,  Esq.,  Barrister-- 
at- Law. 
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'Op«ratio08,  a  writ  was  issued  on  the  28th  of  May,  1889, 
and  served  on  the  Ist  of  June,  with  notice  of  motion 
for  an  injunction.  The  motion  stood  over  bj  ooneeot 
for  a  time,  and  on  its  coming  oa  the  defendants 
submitted  to  an  injunotion  till  trial.  In  the  meantime, 
liowever,  they  had  hurried  on  the  new  building  so  that 
it  WAS  completed  and  roofed  iu  by  the  time  the  motion 
was  heard. 

The  evidence  showed  that  the  effect  of  the  increased 
lieight  of  the  warehouse  was  to  greatljf  darken  the 
windows  of  the  shop,  which  was  let  to  a  milliner,  and  to 
vender  the  cottages  almost  uninhabitable. 

The  plaintiffs  claimed  a  mandatory  iojunctiou 
ordering  the  defendants  forthwith  to  remove  so  much  of 
their  new  warehouse  as  exceeded  the  height  of  the  old 
warehouse,  and  asked  for  damages  and  costa. 

The  defendants  paid  £50  into  court. 

Whiiehome,  Q.C ,  and  Arthur  Underhill,  for  the 
plaintiffs. — We  are  entitled  to  a  mandatory  injunotion, 
although  the  building  was  practically  completed  before 
the  issue  of  the  writ:  Smith  v.  Smith,  23  W.  R.  771, 
L.  R.  20  Eq.  500. 

Bcmer,  Q.C.^  and  Wurtzhurg,  for  the  defendants. — A 
mandatory  order  is  never  made  when  the  building  is 
completed  before  the  writ  is  issued  except  under  spraial 
droumstances,  such  as  where  the  completion  is  aooom- 
pUshed  by  fraud  or  a  trick,  which  is  not  alleged  here,  or 
unless  very  serious  damage  will  ensue  if  relief  is 
refused :  Durell  v.  Pritehard,  14  W.  R.  212,  L.  R.  1 
Oh*  244 ;  Gity  of  London  Brewery  Go.  v.  Tennani^  22 
W.  R.  172,  L.  R.  9  Cb.  212 ;  leenberg  v.  Eoit  India 
Houu  E$tat6  Go.,  12  W.  R.  450,  3  De  G.  J.  &  S.  263. 

WhUehome,  Q.G,,  replied. 

Obittt,  J. — ^The  question  is.  What  is  the  appropriate 
remedy  to  be  applied  to  the  wrong  which  the  defendants 
have  inflicted  on  the  plaintiffs  P  The  wrong  is  an  ob- 
■tmotion  of  the  plaintiffs'  ancient  lights.  It  is  said  on 
the  part  of  the  defendants  that  damages  are  sufflolent 
oompensation.  By  that  is  meant,  not  the  damages  from 
the  date  uf  the  writ,  as  was  formerly  the  case  with 
common  law  damages,  nor  the  damages  from  the  date  of 
the  assessment,  which  is  the  present  ordinary  rule,  but 
oompensation  in  lieu  of  injunction,  which  the  court  can 
grant  so  as  to  relieve  the  defendants  from  any  f oture 
actions  on  the  part  of  the  same  plaintiffs  and  all  those 
claiming  under  tbem.  On  the  other  hand,  the  plaintiffs 
say  that  in  the  circumstances  of  this  case  a  mandatory 
injunction  is  the  appropriate  remedy. 

Now,  in  granting  mandatory  InjanctionK,  the  court 
exercises  its  discretion  with  caution,  as  it  does  in  all 
oases  in  whioh  it  grants  iDJunotionp,  and  in  deciding 
whether  that  is  or  is  not  the  appropriate  remedy  It  has 
regard  to  all  the  circumstances  of  the  case.  It  la  not 
easy,  nor  do  I  attempt,  to  lay  down  any  hard  and  fast 
rale,  and  I  do  not  think  it  is  for  the  benefit  of  the  per- 
■ons  whose  rights  are  taken  away  that  there  should  be 
such  a  rule  laid  down  ;  but  I  observe  from  the  turn  of 
this  case  that  there  seems  to  be  an  idea  that  if  the  builder 
can  only  run  up  his  building  before  the  writ  is  issued,  he 
ci|n,  at  least,  maintain  his  building  in  the  position  it  has 
attained  at  that  time.  That  I  deny  altogether.  I  do 
not  think  it  right  to  admit  the  existence  of  any  such 
nile,  which  would  encourage  men,  not  by  trickery,  but 
by  using  despatch,  to  run  up  the  wall  nearest  the  plain- 
tiff's premises,  leaving  the  rest  of  the  building  behind 
mpoh  lower — that  is  to  say,  not  building  io  the  ordinary 
way.  In  regard  to  that  side  of  the  building  it  is  material 
to  consider,  as  one  of  the  circumstances  of  the  case,  the 
condition  it  is  in  at  the  time  the  plaintiff  first  makes  his 
complaint.  If  he  finds  the  building  is  not  then  com- 
pleted, and  he  makes  his  complaint  and  issues  his  writ 
before  the  building  la  completed,  in  my  judgment  the 
court  is  in  a  position,  if  the  other  circumstances  Jostif  j 


it,  to  grant  the  mandatory  injunction.  It  is  not  liks  the 
case  of  a  building  that  is  completed  at  the  time  in  ignor- 
ance of  the  plaintiff's  rights.  Here«again,  I  lay  down 
no  hard  and  fast  rule,  but  I  say  that  the  clrcumitanoe 
that  the  building  is  of  a  certain  height  when  the  pUin- 
tiff  first  complains  does  not  enable  the  defendsnts,  the 
wrongdoers,  to  say  that  at  least  it  shall  remain  at  that 
height,  and  that  there  shall  be  no  mandatory  injanetion 
to  pull  it  down  below  that  height.  As  in  most  of  tbass 
cases,  the  amount  of  actual  damage  ia  in  diipote,  bat 
there  is  no  doubt  that  serious  damage  to  the  milliiier's 
workroom  and  showroom  has  resulted,  and  ths  cottsge, 
No.  4,  which  has  never  been  well  lit.  Is  now  so  dirk  as 
to  be  scarcely  habitable.  It  is  no  defence  to  say  thit  U 
is  only  a  miserable  cottage.  The  lights  of  a  cottsgs  an 
entitled  to  as  much  protection  as  those  of  a  manaioB. 
On  the  23rd  of  May  the  plaintiffs  heard  of  the  propoaed 
height  of  the  new  building,  and  on  the  sane  day  th^ 
remonstrated.  The  defendants,  however,  choae  to  pro- 
ceed after  the  objection  was  takisn.  Without  uquiring 
whether  the  plaintiffs'  windows  were  ancient  lights  they 
erected  their  building  and  took  their  ohanoe.  It  ii  tns 
they  were  awaj  from  home  at  the  time  of  the  flist  oon- 
plaint,  but  that  is,  of  course,  no  defence.  It  wu  tbdr 
duty  to  stop  the  work  as  soon  as  they  knew  of  the  plain- 
tiffs' objection,  and  it  ia  impossible  to  allow  them  to 
obtain  any  advantage  by  raiu&ing  np  their  bnOdisg 
before  the  plaintiffs  could  come  to  the  court.  There 
must  be  a  mandatory  order  as  in  Yaie§  v.  Jadt,  14  W.  B. 
618,  L.  R.  1  Oh.  295,  with  costs.  Its  operation  msy  be 
suspended  for  three  months.  The  £50  paid  hito  oout 
must  be  returned  to  the  defendants. 

JudgmMifor  the  plaiaiiffs. 

Solicitors  for  the  plaintiffs,    W.   H.   UnderhiU,  for 
UnderkiU  Jh  Lawrence,  Wolverhampton. 

Solicitors  for  the  defendants.  Sharp,  Parker,  A  Co., 
for  Horion  A  Bed/em,  Bhrmingbain. 


In  re  BoBsoir.  (a.) 

Solicitor — Remuneraiion — SoUeitors*  RemuneraUon  Ad, 
1881  (44  .e  45  Fiet.  e.  44),  Chneral  Order,  Bchedide  H. 
Where  a  leaee  ie  granted  partly  in  eon$ideraUon  of  a 
premium  and  partly  in  coneideration  of  a  rmt,  tt« 
oolieitor  i$  entitled,  under  the  SoUeiion'  Bemmneretka 
Act,  1881,  and  the  General  Ordere  made  thereunder,  to 
rteeive  remuneration  on  a  oeale  calculated  both  upon  ik 
premium  and  the  rent. 

Summons. 

This  was  a  summons  to  review  taxation,  and  it  raiaed 
a  question  in  vol  ting  the  construction  of  the  Solleitofs 
Remuneration  Act,  1881,  and  the  Gdneral  Order  made 
under  it — viz.,  to  what  remuneration  ia  the  Xettort 
solicitor  entitled  where  a  lease  has  been  granted  psrCly 
in  consideration  of  a  premium  and  partly  in  oonaiden* 
tion  of  a  rent. 

Vernon  Smilhi  for  the  summons. 

Swin/en  Eady,  for  the  lesseej  liable  to  ths  eedu 

North,  J. — ^The  appellant  in  this  case  is  Mr.  fiotiWf 
a  solicitor,  who  complains  of  the  reduction  by  tts 
taxing  master  of  hie  bill  of  costs  for  work  dons  by  htai 
as  a  solicitor  for  the  lessor  in  respect  of  a  Isass  tons 
respondents.  The  burden  of  the  coats  has  to  bs  boo* 
by  the  leasees.    The  lease  Is  for  a  term  of  ninety  yw» 

(a.)  Reported  by  FaiifGn  T.  Duxa,  Beq.,  BairiaHMl- 
Law* 
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from  September,  1883,  in  consideration  of  an  annual 
rent  of  £50  and  a  premiam  of  £4,400  payable  by  the 
leasees  to  the  lesaor.     The  solicitor  delivered  a  bill  for 
£59  IQp.,  consisting  of  £3  lOs.  for  disbursements  and 
£56  for  professional  charges,  calculated  according  to 
scale,  made  np  of  £14  in  respect  of  the  rent  and  £42  in 
respect  of  the  premium,  and  the  taxing   master  has 
aUowed  the  £11  and  struck  out  the  £42.v   The  taxing 
master  has  arrived  at  this  oonolnsion  as  the  result  of  the 
provision  in  the  2nd  part  of  schedule  I.  to  the  General 
Order  under  the  Solicitors'   Remuneration   Act,  1881, 
which  fixes  two  scales  of  charges,  the  first  being  that  of 
charges   payable  to  a  lessor's   solicitor  for  preparing, 
settling,  and  completing  leases  and  counterpart  in  cases 
of  lease  or  agreement  for  lease  at  rack  rent  (not  in- 
cluding mining  or  building  leases) ;  and  the  second  that 
of  charges  payable  to  a  vendox^s  or  lessor's  solicitor  for 
preparing,   settling,  and    completing    couTeyanoe    and 
duplicate  or  lease  and  counterpart  in  cases  of  convey- 
ance  in  fee,  or  for  any  other  freehold  estates  reserving 
renfy  or  building  leases  reserving  rent,  or  other  long 
leases  not  at  rack  rents  (except  mining  leases) ;  and  it 
is  the  latter  scale,  if  either,  which  applies  in  the  present 
ease.     Then  the  5th  rule,  which  applies  to  part  2,  pro- 
vides, "  where   a  conveyance  or  lease  is  partly  in  oon- 
eideration  of  a  money  payment  or  premium  and  partly 
of  a  rent,  then,  in  addition  to  the  remuneration  hereby 
prescribed    in    respect    of    the    rent,  there    shall    be 
paid   a  further  sum    equal    to  the    remuneration    on 
a    purchase    at    a    price  equal    to    such   money   pay- 
ment or  premium."    The   taxing  master  has   allowed 
ifae     sum    of    £14    as    the     fee    according    to    the 
aeale    on    the    rent,    but    has  not    allowed   the   £42, 
the  Bcale  fee  claimed  upon  the  premium.     His  view  is 
that  any  such  scale  fee  must  be  a  sum  equal  to  the 
remuneration  on  a  purchase  at  a  price  equal  to  this 
premium— viz.,  in  the  present  case  £4,400 ;  but  that,  as 
the  solicitor  would  not,  if  this  were  a  purchase  at  that 
sum,  be  entitled  to  any  scale  fee,  becauee  he  has  not 
negotiated  or  conducted  the  sale  nor  deduced  any  title 
to  the  property,  he  therefore  does  not  come  within  the 
provisions  of  part  1  of  the  Ist  schedule,  and  there  is  no 
scale  fee  applicable  to  the  case.     He  has  held,  however, 
that,  although  the  solicitor  is  not  entitled  to  any  scale 
fee  on  the  premium,  he  is  entitled,  in  addition  to  a  scale 
fee  on  the  rent,  to  the  remuneration  prescribed  by  the 
Act  in  respect  of  business  the  remuneration  for  which  is 
not  prescribed  in  schedule  I.— viz.,  remuneration  aocord- 
hkg  to  the  old  system  as  altered  by  schedule  II. — and  he 
gave  the  solicitor  an  opportunity  of  bringing  in  a  bill  of 
coats  to  be  taxed  upon  that  footing.    The  solicitor,  how- 
ever, has  not  adopted  that  course,  but  insists  that  he  is 
entitled  to  be  allowed  the  £42,  the  scale  fee  on  the 
premium.     In  giving  this  option  of  bringing  in  a  bill  to 
the  solicitor  the  tuing  master  was,  in   my  opinion, 
clearly  wrong.    Supposing  the  solicitor  had,  as  he  was 
invited  to  do,  brought  in  a  proper  bill  under  the  old 
syatem,  it  would  have  contained  full  charges  for  all  the 
work  done,  and  the  master  must  have  allowed  the  whole 
of  it,  for  he  would  have  had  no  power,  under  the  new  or 
old  or  any  system,  to  have  allowed  such  sum  only  in 
respect  of  that  bill  as  bore  to  the  total  amount  of  the 
Un  the  same  proportion  that  £4,400  bore  to  the  value  of 
the  whole  consideration  for  the  lease— ^.e.,  the  premium 
pbii  the   rent.    In  this  case,   therefore,  the  solicitor 
would  have  got  his  full  bill  of  costs  under  the  old 
system  as  altered  by  schedule  IL,  and  would  have  re- 
oeived,  in  addition,  a  scale  fee  calculated  on  the  rent. 

This  view  of  the  case  seems  to  me  clearly  inadmissible. 
A  solicitor  must,  in  my  opinion,  be  paid  according  to 
the  scale,  or  independently  of  the  scale  according  to 
the  old  system  as  altered  by  schedule  II.,  and  cannot,  in 
respect  of  one  and  the  same  piece  of  business,  be 
enUtled  to  receive  a  compound  remuneration  made  up 
in  part  of  a  scale  charge  and  part  of  a  bill  of  costs  in 


addition  for  professional  work  as  distinguished  from  dis- 
bursements.   This  is  not  authorized  by  the  Act,  or  order^ 
or  roles,    except    expressly    in    one    case    hereinafter 
referred  to,  and  it  would   be  to   some  extent  giving 
double    remuneration    for   the  same  work.      This  was 
also  the  view  Ohitty,  J.,took  in  In  re  Hickhyand  Steward^ 
33  W.  B.  320.  The  question,  then,  is  whether  the  solici- 
tor is  to  be  paid  (a)  by  a  scale  on  the  rent  and  on  the 
premiam,  or  (6)  by  a  bill  of  costs  according  to  the  old 
syatem  as  altered  by  schedule  II.    The  case  falls  exactly 
within  rule  5,  part  2,  of  the  schedule — viz.,  the  lease  is 
partly  in  consideration  of  a  rent  and  partly  of  a  money 
payment  or  premium.     That  rule   provides  that   "in 
addition    to    the    remuneration   hereby    prescribed   in 
respect   of   rent   there  shall  be    paid,"   not   a   bill  of 
costs,  but  a  further  sum  equal  to  the  remuneration  on 
a  purchase   at  a  price   equal  to  such  money  payment 
or  premium."      It    does    not   say    that    the    vendor's 
or    lessor's     solicitor    is    to     be    remunerated    as     if, 
to  this  extent,  the  transaction  were  a  purchase,  but  that 
he  is  to  be  remunerated  in  the  case  of  a  lease  or  con- 
veyance reserving  rent  by  a  sam  equal  to  the  remnnera- 
tion  on  the  purchase,  a  sum  to  be  ascertained  by  refer- 
ence to  something  else  in  the  Act,  to  which  reference 
effect   must  be   given   if  possible.     As  we  are  dealing 
with  the  case  of  vendor's  or   lessor's  solicitor  the  rule 
would  have  been  more   happily  expressed  and    more 
accurate     if     it    had     referred     to    remuneration    on 
a    sale   instead  of     a   purchase,  but    the  meaning  is 
obvious.    Now  to  what  is  reference  here  made  P    The 
remuneration  on  sales  Is  given  by  part  1  of  sohedule 
L    to    vendor's     solicitors     for    three    things:  —  (1) 
Negotiating  a  sale  by  private  contract ;  (2)  conducting 
a  sale  by  public  auction ;  (3)  deducing  title  to  property, 
and  perusing  and  completing  conveyance.     The  first  of 
these  cannot  be  intended,  for  it  is  settled  by  In  re 
Field,  83  W.  B.  553,  29  Oh.  D.  608,  and  later  cases 
that  no  charge  can  be  allowed  for  negotiations  in  busi- 
ness coming  within  part  2  of  schedule  I.,  nor  can  the 
second  bo  meant,  for  there  is  very  little    connection 
between  sales  by  auction  and  the  matters  dealt  with  in 
part  2.      The  reference  must,    therefore,   be    to    the 
remuneration  payable  to  a  vendor's  solicitor  for  dedaolifg 
title  and  perusing  and  complefiog  conveyance.    And  It 
is  said  that  as  the  scale  fee  on  a  purchase  (or  sale)  is  not 
payable  unless  the  title  is  deduced  as  well  as  the  convey- 
ance completed.  In  re  Lacey,  32  W.  R.  283,  25  Oh.  B. 
301 ;  Newlould  v.  BaUward,  37  W.  B.  401, 14  App.  Oas. 
1,  so  it  cannot  be  allowed  on  a  lease,  where  the  business  is 
completed  without  deducing  title.    But  it  is  clear  that 
the  two  cases  are  not  assimilated  for  all  purposes.    For 
instance,    on    a    sale    under    part   1    a  solicitor  who 
negotiates  a  sale,  and  deduces  title,  and  prepares  oo&« 
veyanoe  receives  separate  fees  for  each,  while  a  solicitor 
who  negotiates  a  conveyance  or  lease  coming  under  pait 
2  receives  no  fee  for  negotiating*    Again,  the  law  -is 
established  that  a  lessee  is  not,  in  the  absence  of  express 
contract  to  that  effect,  entitled  to  call  for  his  lessor'^ 
title,  and  such  title  notoriously  is  scarcely  ever  required, 
and  it  would  be  rather  absurd,  I  think,  to  hold  that  the 
reference  in  rule  5  to  remuneration  in  respect  of  the 
premium  had  reference  only  to  the  very  rare  cases  of 
leases  on  which  the  lessor  had  by  spedal  contract  to 
deduce  his  title,  and  that  far  the  larger  number  of  oasse 
in  which  leases  are  granted  in  oonsiderktion  in  part  of  a 
premium  without  any  title  being  deduced  are  unprovided 
for  by  the  rule.     In  fact  it  is  dear  that  the  framers  of 
the  rules  applicable  to  part  2  of  schedule  I.  had  in  mind 
that  title  is  not  ordinarily  deduced  on  grants  of  leasee, 
and  that  those  rules  are  not  confined  to  leases  on  the 
grant  of  which  title  is  not  deduced,  for  the  first  rnla 
applicable  to  part  2  expressly  provides  that  if  a  vendor 
or  lessor  furnishes  an  abstract  of  title,  it  is  to  be 
ohsrged  for  according  to  the  existing  system  as  allowed 
by  schedule  II.,  and  this  is  the  one  case  in  which  the 
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Older  allowB  remuneiatioa  by  a  bill  of  cost  in  additioa 
to  scale  feee.  It  is  obvious  that  this  charge  is  in  addition 
to  and  not  in  lien  of  a  scale  fee,  for  the  rule  hereby 
allows  a  separate  charge  for  what  is  bat  a  smftll  part  of 
the  dedacing  of  title,  aud  it  could  not  be  intended  that 
in  cases  where  the  title  is  deduced  the  solicitor  should 
not  receive  any  remuneration  for  deducioi<  title  except 
the  charge  for  the  abstract.  The  provisions  of  rules  5 
and  6,  that  the  solicitor  is  to  have  a  scale  fee  on  the 
premium,  and  if  an  abstract  is  furnished  (which  is  part 
of  the  deducing  of  title)  is  to  have  something  more,  i\ 
In  my  opinion,  quite  inconsistent  with  the  contention 
that  if  title  is  not  deduced — /.e.,  if  an  abstract  is  not 
furnished — he  is  not  to  have  even  any  scale  fee  on  the 
premium  or  other  remuneration  in  respect  thereof.  If 
that  were  so,  in  the  not  uncommon  case  of  a  lease  at  a 
nominal  rent  and  a  large  premium,  no  title  being 
deduced,  a  eoUcitor  would  receive  only  a  very  moderite 
«nd  possibly  iuadequHte  remuneration  for  his  work— -a 
•tate  of  things  scarcely  contemplated  by  the  frameis  of 
the  Act,  orders,  and  rules.  In  my  opinion  the  language 
of  rule  5,  referring  to  a  farther  sum  equal  to  the 
remuneration  on  a  purchase  at  a  price  equal  to  the  pre- 
mium, was  intended  to  avoid  the  repetition  of  the  table 
showing  the  rate  or  scale  of  remuneration,  as  though 
there  had  been  reference  to  it,  muiatii  tnutandii,  and 
was  not  meant  to  narrow  its  application  to  oases  pre- 
cisely identical,  or  to  excludn  almost  all  leases  at  a  pre- 
mium from  its  operation.  Under  those  circumstinces  i 
have  come  to  the  conclueiou  that  the  solicitor  is  entitled 
to  the  £56  he  clsimi*,  and  the  mattf>r  must  go  back  to 
.  the  taxing  master  for  revision,  and  the  solicitor  must 
have  his  costs  of  this  application. 

Solicitors,  EaiiieB  db  Graufurd ;  Bohton* 


a  B.  Div.  (Pollock,  B.,  I  J       ,  -  .  „  .    g 

and  Willf,  J.)  f  .  ^^^'  ^^  *  ^^^  *• 

SirowDXv  v.  Batmbs.  (a.) 

Matter  and  iervoMt — Negliqence^^Conforming  to  order^^ 
£mployer$*  Liability  Act^  1880  (48  4*  44  Viot,  e.  42), 
4.  1,  8ub~9eotion  (S). 

A  ncrJunan  sought  to  recover  eompefuation  from  hie 
/Employer  under  section  1,  mb'Seetion  (3),  of  the  Employers* 
JAdbiUty  Act,  1880,  for  injury  cawed  by  reason  of  the 
negUgenoe  of  a  person  in  the  seroice  of  his  employer^  to 
whose  orders  the  plaintiff ^  at  the  time  of  the  if^'vry,  wm 
bound  to  conform,  and  did  conform,  it  being  alleged  that 
the  if^ury  resulted  from  his  hamng  so  conformed.  It 
appeared  that  on  a  certain  morning  the  plaintiff  teas 
ordered  to  do  a  piece  of  worh  by  8,,  a  carpenter  in  the 
seroiee  of  the  defendant.  The  plaintiff  was  bound  to 
obey  the  orders  t(f  S.  asto  what  worh  he  should  do,  but 
S,  had  no  authority  to  specify  any  particular  place  where 
the  worh  should  be  done.  In  the  evening  the  plaintiff 
was  working  overtime  at  the  piece  of  worh  in  a  shed  whiih 
was  his  usual  place  of  worh.  &,  in  stacking  timber  in 
tJie  same  shed,  negligently  let  fall  a  beam  which  injured 
the  plaintiff. 

Held,  that  the  injury  did  not  resuU  from  the  plaintiff 
having  conformed  to  any  order  to  do  a  particular  piece  of 
work,  and  that  he  was  not  entitled  to  recover. 

This  was  an  appeal  from  the  Brompton  Oount^  Court. 
The  following  statement  of  the  facta  ia  taken  from  the 
judgment  of  the  Divisional  Court. 

The  plaintiff  sued  the  defendant  in  the  Brompton 
-County  Court  nnder  the  Employers'  Liability  Act  for 
injuries  received  by  him  under  the  following  dronm- 
stanoea: — 

(a.)  Reported  by  T.  R.  Colqubottn  Dill,  Esq.,  Bavrlster- 
at-Law. 


The  plaintiff  was  a  machinist  in  the  emplojaent  ot 
the  defendant.  He  was  aoonatomed  to  work  at  a  paitioi- 
lar  machine  in  a  particular  abed.  One  Selliok,  a  eir- 
penter,  used  to  receive  directions  from  the  defendsnt  or 
his  foreman  as  to  the  work  to  be  done,  and  to  give 
orders  to  the  plaintiff  and  to  the  other  men  ai  to  ths 
work  each  of  them  should  do :  these  ordecs  tiuy 
were  bound,  to  obey.  Selliok'a  duty  and  authority  wift 
respect  to  the  plaintiff  went  no  further^  and  in  the  per. 
formance  by  the  plaintiff  of  the  work  which  had  ben 
aasigned  to  him,  the  plaintiff  received  no  directioM  from 
Sellick,  and  was  in  no  way  nnder  hia  control 

On  the  morning  of  the  day  on  which  the  aoaidsat 
happened  the  plaintiff  was  told  by  Sellick  what  work  ha 
had  to  do,  and  according  to  the  ordinary  coone  of  lui 
work  he  went  to  the  abed  and  to  the  maohins  tbov«- 
mentioned  to  do  his  day's  work.  There  was  svideooe 
that  the  shed  was  not  a  safe  place  for  two  people  to  woA 
in  at  once — ^in  what  respect  unsafe  it  did  not  appssr. 
The  plaintiff's  regular  time  for  leaving  off  work  was  half 
past  five,  but  on  the  evening  in  question  he  had  eleotod 
to  work  till  seven.  Towards  the  end  of  the  day,  SsHiek 
came  in  to  do  some  work  in  the  shed,  and  he  aadsaother 
man  began  to  stack  timber  in  the  neighbourhoodof  thsplaia- 
tiff.  The  plaintiff  assertedthalSeUiok  at  that  timedinotol 
him  to  go  on  with  his  work,  although  he  himself  wsi  it 
work  \n  the  shed.  But  the  jury  foond  that  this  wis  sot 
80.  In  the  course  of  his  operations  in  stacking  ths  tim- 
ber Selliok.  by  admitted  negligence,  caused  a  pisei  of 
timber  to  fall.  It  struck  the  plaintifTs  right  arm ;  tks 
jerk  threw  the  plaintiff's  lefc  hand  into  the  maohias,  sad 
he  lost  three  fingers.  The  learned  county  ooort  JBd|o 
left  to  the  jnry,  so  far  as  is  material  to  the  preasatdli- 
cusdon,  two  questions---(l)  Was  BeUiok  a  penoa  to 
whose  orders  the  plaintiff  waa  boond  to  conform !  To 
which  the  jury  said  <«Ye8."  (2)  Was  the  jMiM  at 
the  time  of  the  accident  acting  nnder  SeUiok's  oidsn, 
and  whether  general  or  special  ?  To  which  the  ansav 
was,  "  Under  the  general  orders  given  that  moming.'* 

Upon  these  findings  the  eonn^  court  judge  direeled  t 
verdict  fbr  the  plaintiff^ 

Ruegg,  for  the  defendant.— There  is  no  endesee 
to  bring  the  plaintiff  within  section  1,  sub-ssotka 
(3)  of  the  Act  s  the  injury  did  not  result  from  tke 
plaintilfa  having  oonformed  to  'the  orders  of  SslHflk; 
he  was  working  in  his  usual  place  of  work,  whiok  did 
not  depend  on  Selliok's  orders. 

Aspland,  Q.a  iParkes  WiMnson  with  him).-It  ii 
not  necessary  that  the  order  shonld  be  a  negUgont  ose 
to  bring  the  case  within  the  aub-aeetion.  The  piaintif 
was  working  nnder  Sellick's  orders,  and  the  aseidnt 
happened  through  Selliok's  negligence.  That  is  onoap- 
In  MiUmard  v.  Midland  Railway  Co.,  88  W.  B.  S«6, 
14  Q.  B.  D.  68,  there  was  no  express  order  given  st  afl. 

He  also  dted  X^Ian  v.  Anderson,  22  So.  LawBsportei^ 
529. 

Muegg,  in  reply.— At  the  time  of  the  injury  ths  plam- 
tiff  was  not  bound  to  oonform  to  Sellick's  oidsr%  far 
both  were  working  together. 

He  referred  to  £ellard  v.  Rooke,  86  W.  B.  87S,  SI 
Q.  B.  D.  367. 

Our.  air.  ««tt. 

Feb.  6.— The  judgment  of  the  Covet  (FoiUKZ,B»« 
and  WiLLB,  J.)  was  delivered  by 

Wills,  J.,  who,  after  stating  the  facts,  audr-Xhs 
learned  oouxisel  for  the  plaintiff  contended  that  ths  ems 
feU  within  the  8rd  sub-section  of  section  1  o^J^ 
Employers'  LiabiUty  Act,  1880  (48  k  44  Yict.  c,  4t},'  w 
Sellick  was  a  person  to  whose  orders  or  diisstimw  ^ 
plaintiff  at  the  time  of  the  injury  was  bound  to  f 
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tad  did  oonform,  and  that  th«  injaiy  resalted  from  his 
having  so  oonformed. 

We  think  that  Selliok  waa  a  peraoa  to  whose  orders  as 
to  what  speoifio  work  he  should  do,  bat  no  farther,  the 
plaintifT  was  bound  to  conform.  We  think  that  the  only 
order  which  affects  the  present  case  was  the  order  given 
in  the  morning  to  do  the  work  which  tbe  plaintiff  did, 
and  that,  nnless  the  injury  can  be  said  to  have  been  tbe 
result  of  his  having  obeyed  the  order  to  do  the  particular 
pieoe  of  work  releoted  for  him,  he  osnnot  recover. 

It  seems  to  ua  that  there  is  no  connection  between 
his  doing  that  pieoe  of  work  rather  than  any  other,  and 
the  accident.  Selliok  had  no  authority  to  send  him 
to  any  other  place  to  work,  or  to  exercise  any  dis- 
«retioD,  or  give  any  orders  as  to  where  he  should  go  to 
do  the  work.  Whatever  work  Selliok  had  told  him  to 
do  he  would  have  been  in  tbe  oame  place,  so  that  it  was 
in  no  sense  the  exercise  by  Selliok  of  an  authority  vested 
in  him,  and  exercised  by  him,  that  broufrht  the  plaintiff 
into '  what  ultimately  proved  to  be  a  place  of  danger. 
We  think  the  order  which  is  con  torn  plated  by  this  sub- 
section most  be  one  which  ii  really  that  of  the  person  in 
tbe  position  of  Selliok,  and  which  is  the  direct  offspring 
of  some  choice  or  exercise  of  judgment  and  will  on  his 
part;  if  not,  it  is  not  his  order  at  all.  Selliok  had 
authority  to  say,  "  You  shall  do  this  bit  of  work  or  that 
bi^of  work,**  but  not  **  Tou  shall  do  it  at  this  place  or 
thakt  place."  The  choioe  of  place  rested  with  someone 
else.  So  far  as  the  evidence  goes  upon  this  point  the  shed 
in  question  was  the  plaintiff  s  regular  place  of  work,  and 
it  has  not  been  suggested  that  either  be  had  any  choice, 
or  Selliok  any  control,  in  respect  of  the  place  where  the 
work  ahoold  be  done. 

There  is  another  respect  in  which  it  is  equally  clear 
that  the  fact  of  the  plaintiff  being  at  the  place  of 
danger  at  the  time  when  Selliok's  negligenoe  caused  the 
aoeident  was  not  due  to  any  order  of  Selllck's.  The 
.aoddent  took  place  shortly  before  seven.  The  plaintiff's 
own  aooonnt  is  that  his  regular  time  was  up  at  half-past 
Ave,  that  the  timekeeper  came  round  at  three  and  asked 
him  how  long  he  would  work,  whereupon  the  plaintiff 
•said  be  would  work  until  seven.  It  was  therefore  his 
own  doing,  and  not  Selliok's,  that  he  was  there  between 
thalf-past  Ave  and  seven,  and  the  jury  negatived  the 
•aoggestion  arising  from  certain  parts  of  the  evidence,  not 
nceessary  to  set  out,  that  the  accident  arose  from  a  special 
•order  of  Selliok's  that  the  plaintiff  should  oontinue  to 
work  whilst  Sellick  was  doing  that  which  proved 
•^angenroa  to  the  plaintiff. 

We  think  that,  for  the  reasons  stated,  the  case  of 
MiUward  v.  IRdland  Railway  Oo.^  which  was  much 
«nUed  upon  for  the  plaintiff,  has  no  bearing  upon 
the  preaent  discussion,  and  we  think  it  better  not  to 
attempt  to  lay  down  any  law  which  goes  beyond  this 
ease.  We  think  it  right,  however,  to  point  out  that, 
•  hcsMeB  the  broad  distinction  we  have  already  dealt  with, 
time  ia  one  obvious  difference  (whether  affecting  the 
fight  of  notion  or  not)  between  a  case  in  which  the  oiroum- 
staaeea  of  danger  are  brought  about  by  the  performance, 
on  the  part  of  the  person  injured,  of  acts  the  direot  result 
of  obedience  to  an  order  then  and  there  given,  and 
whieh  then  expose  him  to  immediate  risk,  if  the  person 
giving  the  order  be  careless,  and  a  case  in  which 
obedienoe  to  the  order  is  accompanied  by  no  cironm- 
•etanee  of  present  risk  from  the  negligenoe  of  the  person 
igiviag  the  order,  and  in  which,  if  the  mere  fact  that 
obedienoe  to  the  ordmr  involves  the  presence  of  the 
wodonaa  in  a  spot  where  he  is  afterwards  endangered 
by  aota  of  the  person  giving  the  order,  is  suflQcient  to 
give  a  right  of  aotion,  the  liability  may  flow  from  an 
'Order  given  a  week  or  a  month  before  the  accident 
happened.  In  snob  a  case  it  ia  obvious  that  snoh  an 
order  might  amount  to  very  little  more  than  the  mere 
anlflotion  of  a  partioular  workman  to  be  employed  npon 
«  pattloalai  job,  and  it  is  difficult  to  suppose  that  such  a 


case  could  be  within  the  Act.  Each  case,  however,  must 
be  dealt  with  upon  its  own  faots.  In  tbe  present  case 
the  facts  do  not  establish  even  the  selection  by  Selliok, 
either  as  regards  person  or  place,  of  the  plaintiff  to  stand 
on  the  spot  which  proved  to  be  one  of  danger,  and  we  are 
clearly  of  opinion  that  the  judgment  of  the  learned 
oounty  court  judge  must  be  reversed,  and  judgment 
entered  for  the  defendant. 

Judgment  far  the  defendant 

Solicitors  for  the  plaintiff,  Judge  Jf  Priestly. 

Solicitor  for  the  defendant,  JE,  Bodgikin  Peach, 


Q.  B.  DIv.  (Mstbew,  J.}  Feb.  18,  24. 

Magabxbst  r.  Gabbutt.  (a.) 

Inttmati»nal  Jaw  —  Am hauador  —  Privilege  —  BritUh 
Sfthfect  appointed  amha»$ador  by  foreign  Government 
'^ZiabUity  to  parochial  rates, 

A  British  suhjeet  feho  is  appointed  to  the  embassy  of  a 
foreign  Power  in  England,  and  received  without  any 
special  conditions  by  the  British  Govei-nmentf  lias  all  the 
privileges  of  a  foreign  ambasiador^  and  is  not  liable  to 
pay  paroohitl  rates. 

This  was  a  case  tried  before  Mathew,  J.,  without  a 
jury.    The  facts  are  given  in  the  judgment. 

Sir  W.  Phillimore  and  McCarthy,  were  fer  tbe 
plaintiff. 

English  Harrison,  tot  the  defendants. 

Cur,  adv,  vuh, 

Feb.  24. — Mathew,  J.— In  this  case  the  plaintiff 
sought  to  reoover  £118  which  he  had  paid  under  protest 
to  get  rid  of  a  distress  upon  the  furniture  in  his  house 
levied  by  the  defendants  for  parochial  rates.  The 
defendants  contended  that  the  distress  waa  lawful,  and 
that,  therefore,  the  plaintiff  was  not  entitled  to  reoover. 

The  plaintiff,  Sir  Halliday  ICacartney,  who  was  an 
Soglish  subject,  had  been  appointed  by  the  Chinese 
Government  English  secretary  of  the  Chinese  Bmbiu^y, 
and  bad  been  received  in  that  capacity  by  the  British 
Government.  His  name  had  been  submitted  to  the  Foreign 
Office  in  the  usual  way,  and  his  position  as  a  member  of 
the  embassy  recognized  without  reservation  or  condition 
of  any  sort.  He  would  therefore  seem  to  be  dearly 
entitled  to  the  privileges  of  the  corps  diplomatique,  and 
it  would  follow  that  his  personal  effects  would  be  exempt 
from  aeizure.  His  rights  in  this  respect  appeared  to  be 
fully  recognized  Y)j  the  local  Act,  85  Geo.  8,  c.  78,  under 
which  the  rates  were  levied.  Section  190  of  that  Act 
provides  :  *'  And  be  it  further  enacted,  that  eveiy  rate  or 
assessment  which  shall  be  made,  laid,  or  assessed  by 
virtue  of  this  Aot,  for  or  in  respect  of  any  land,  ground, 
house,  shop,  warehouse,  wharf,  coach-house,  stable, 
cellar,  vault,  building,  tenement,  or  hereditament  what- 
soever which  any  ambassador,  envoy,  resident,  sgent  or 
other  public  minister  of  any  foreign  prince  or  state,  or 
the  servant  of  any  auch  ambassador,  envoy,  resident, 
agent,  or  other  public  minister,  or  any  other  person '  not 
liable  by  law  to  pay  such  rate  or  assessment,  now  doth 
or  hereafter  shsll  inhabit,  shall  be  paid  by,  and  recover- 
able from,  the  landlord,  owner,  lessor,  or  proprietor  of 
every  such  land,  ground,  house,  shop,  warehouse,  wharf, 
coach-house,  stable,  cellar,  vault,  building,  tenement,  or 
hereditament  respectively,  who  shall  be  liable  and 
compellable  to  the  payment  thereof,  and  the  same  shall 
be  recovered  and  applied  as  the  other  rates  hereby  made 
payable  are  to  be  recovered  and  applied." 

(a.)  Reported  by  Cboil  Ghafxak,  Esq.,  Baniater*at-Law 
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For  the  defendant  it  waa  conceded  that  the  plaintiff,  if 
he  had  been  a  foreigner,  might  be  entitled  to  the  exemp- 
tion which  he  claimed,  bat  it  was  argued  that  as  a 
British  sabject  he  remained  liable  to  the  laws  of  his  own 
country,  and  it  was  said  that  he  was  not  within  the  de- 
scription of  persons  exempt  by  the  local  Act,  for  the 
operation  of  the  Act  was  limited  by  the  words  "  or  any 
other  person  not  liable  by  law  to  pay  such  rate."  In 
support  of  this  contention  reliance  was  placed  on  pass- 
ages of  chapter  11  of  Byokershoek  De  Foro  Legatorum, 
which,  it  was  said,  showed  that  the  minister  of  a  foreign 
state  accredited  to  his  own  country  remained  subject  to 
the  laws  of  the  state  to  which  he  owed  allegiance.  But 
the  view  of  the  learned  author  would  seem  to  be  that  the 
envoy  would  be  entitled  to  exemption  from  the  local 
jurisdiction  in  all  that  related  to  his  public  functions,  and 
this  would  seem  to  be  the  opinion  of  later  writers  on  the 
subject  (see  Wheatou's  International  Law,  2nd  ed.,  edited 
by  Lawrence,  p.  189,  and  the  authorities  there  referred 
to).  If  this  be  the  rule,  the  plaintiff  would  be  protected 
from  the  seizure  in  question,  which  unquestionably  inter- 
fered with  the  performance  of  his  duty  as  a  member  of 
the  embassy. 

But  there  is  another  principle,  which  appears  to  afford 
the  plaintiff  the  protection  which  he  claims.  Bynker- 
shoek,  in  chapter  8,  and  all  the  later  writers  on  the  subject 
recognize  the  right  of  the  state  to  impose  such  conditions 
as  are  thought  proffer  upon  the  reoeption  of  a  member  of 
a  foreign  embassy.  But  it  is  said  if  the  envoy  be 
received  without  reservation  the  condition  is  to  be  tacitly 
implied  that  he  fully  enjoys  the  ju^  Ugationis, 
Bynkershoek  points  out  that  the  only  mode  of  escaping 
from  the  doctrine  of  exemption  is  to  impose  on  the 
envoy  when  received  a  condition  that  he  shall  be  subject 
to  the  local  jurisdiction.  This  principle  is,  as  it  would 
seem,  with  much  good  sense  extended  by  later  writers  to 
the  case  of  the  envoy  accredited  to  his  own  G-overnment. 
Thus  Wheaton,  International  Law,  p.  895,  suggests  that 
the  privilege  of  the  envoy  to  exemption  from  the  oivil 
jurisdiction  of  his  own  country  is  not  lost  where  there 
has  been  no  express  condition  to  the  contrary  at  the  time 
when  the  member  of  the  embassy  is  received  by  his  own 
(Government.  Again,  Galvo,  Droit  International,  2nd 
ed.,  vol.  1,  book  X,  section  488,  refers  to  the  practice  of 
some  governments  to  impose  upon  their  own  subjects, 
when  received  as  envoys,  the  obligation  to  remain  subject 
to  the  laws  of  their' own  country.  He  adds:  <*  These 
conditions  ought  alwi^  to  be  expressly  stated  before  or 
at  the  time  that  the  member  of  the  embassy  is 
received."  The  rule  is  stated  in  similar  terms  in  Philli- 
more's  International  Law,  vol.  2,  section  185.  The 
learned  author  refers  to  many  authorities  in  support  of 
this  position.  In  this  case  it  appears  from  the  correspon- 
dence which  passed  between  the  Homo  Office  and  the 
defendants  that  no  such  condition  had  been  imposed 
upon  the  plaintiff.  I  am  therefore  of  opinion  that  his 
goods  were  not  liable  to  seizure,  and  that  he  is  entitled 
to  judgment  for  the  amount  claimed,  and  oosts. 

Judgment  far  the  plaintiffs 
SdUoitom  for  the  plaintiff,  Harwood  4*  Stephenson. 
Solicitors  for  the  defendant,  Clarksonf  Greenwell^  & 
Co. 


IN  BANKRUPTCY, 


Q.  B.  Div.  (Gave  and  \ 
A.  L.Smith,JJ.)    J 


Feb.  13. 13. 


Ex  parte  Lowe. 
In  re  Lowe,  (a.) 


Bankruptey-^Aot  of  hankruptey— Tender  of  debt  to  om 

creditor — Rrfusal — Petition —  Bight  of  ereiitor  t$ 

refuee  payment  after  act  of  hanhruptcy^Bankntftqi 

Act,  1888  (46  4-  47  Viet,  o,  52),  i.  4,  tub-teetien  1  (g). 

After  act  of  hanhruptey  committed  the  dehter  tendered 

to  one  creditor  payment  of  his  debt,  but  tueh  creditor 

refused  to  receive  it,  and  subeeqiiently  joined  in  a  banir 

ruptcy  petition  preeented  againet  the  debtor,  uponKlwke 

receimng  order  was  made.     The  debtor  appealed  agMit 

the  reoeimng  order,  on  the  ground  that,  by  reaten  ef  the 

tender,  there  mas  no  good  petitioning  creditor^  debt. 

Held,  that,  at  the  time  when  the  tender  loat  inade,ew 
act  of  banhruptey  having  been  committed  by  the  dMer^ 
of  which  the  creditor  had  knowledge,  he  wot  juHifed  t* 
refiieing  to  accept  payment,  and  that  the  reeeivi»f  order 
was  rightly  made. 

Appeal  from  an  order  of  the  registrar  of  tte  ooimty 
court  at  Nottingham  making  a  receiving  ocdec  agiinst 
the  debtor. 

The  case  raised  the  question— -whether  a  dsbtor,  tftv 
an  act  of  bankruptcy  has  been  committed  by  him,  gib, 
by  tendering  payment  of  a  debt  to  one  creditor,  preT«Bi 
bankruptcy  proceedings  being  taken  against  him  foaaded 
in  part  upon  the  debt  so  tendered. 

The  debtor,  Walter  Lowe,  formely  traded  uodsr  thi 
style  of  Lorraine  &  Co.  as  a  salesman  at  KottiiighiB, 
and  on  January  5, 1889,  a  writ  wad  issued  against  Un 
by  Messrs.  Hayes  k,  Co.  for  goods  supplied  to  the  amooat 
of  about  £21,  judgment  being  allowed  to  go  by  defroU. 
On  March  20,  1889,  a  bankruptcy  notice  under  leotioB 
4,  sub-section  1  (g),  of  the  Bankruptcy  Act,  188l»  w« 
served  upon  the  debtor  by  Messrs.  Cullen  &  Sons,  saotha 
creditor,  iu  respect  of  the  sum  of  £9  duo  to  them  tm 
the  debtor. 

On  April  28,  1889,  a  bankruptcy  petition  wsi  pre- 
sented against  the  debtor,  the  act  of  bankraptej  slkgw 
being  non-compliance  with  the  terms  of  the  sdd  but 
ruptcy  notice,  such  petition  being  signed  by  five  oiediton 
whose  debts  amounted  in  the  aggregate  to  £54,  and  ia- 
eluding  Messrs.  Hayes  dc  Co.  and  Messrs.  Collea  k  Sooi. 
This  petition  was  appointed  to  be  heard  on  Hay  l^ 
1889,  but  before  the  hearing  the  debtor  paid  to  one  oc 
the  petitioning  oreditors  named  Clark  his  debt  of  £10  As 
and  the  petition  was  in  consequence  dismissed  oa  toe 
objection  being  taken  that  the  petitioning  oieditoo'debt 
did  not  amount  to  £50. 

On  May  22,  1889,  a  tender  of  their  debt  of  W Ji. 
was  made  by  the  debtor  to  Messrs.  Hayes  Jt  Oo^m 
refused  to  receive  iti,  and  on  May  27,  1889,  •  ttem 
bankruptcy  petition  was  presented  against  the  debtff  qr 
Messrs.  Hayes  dc  Co.  and  a  Mr.  Bendit,  the  aggngw 
debts  amounting  to  £50  8s.  lOd.,  each  P^^^^ 
founded  on  the  act  of  bankruptcy  committed  «JM«» 
20,  in  the  failure  of  the  debtor  to  comply  vin  ^ 
terms  of  the  bankruptcy  notioe. 

Objection  was  taken  by  the  debtor  to  ^.P^*^ 
mainly  on  the  ground  that  he  had  made  a  valid  Unam 
of  their  debt  to  Messrs.  Hayes  &  Co.  before  the  p0B» 
was  presented,  and  that,  therefore,  there  ▼u^^'^J"^ 
petitioning  creditors'  debt,  but  the  county  ooort  i«^J^ 
made  a  receiving  order  against  the  debtor,  from  which  U 
now  appealed. 
ffesetaUj  for  the  debtor.— There  was  no  good  petitioirf"f 


(a.)  Beported  by  0.  F« 


MoiuiBLL,  Ksq. 


Bsirirt*^ 
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OOVBT  OF  ApPBAU 


orediton'  debt,  beoanae  there  was  a  valid  tender  whioh 
Inoaght  it  below  A50.  The  attempt  to  settle  was  bond 
fiie,  and  a  debtor  is  entitled  to  pay  his  creditors  pieoe- 
meal  if  he  oannot  paj  in  the  aflrfirregate. 

He  zefened  to  Eoo  parte  KibhU^  In  re  Onflow,  28  W. 
B.  483,  L.  B.  10  Oh.  App.  373  ;  In  re  Andrew,  24  W.  B. 
197,1  Gh.  D.  858. 

Herbert  Heed,  for  the  petitioning  oreditonH-The  real 
qneation  is  whether,  when  soTeral  persons  are  petitioning 
together,  the  debtor,  after  act  of  bankruptcy  oommitted, 
eaa  tender  to  one  and  so  pay  off  the  creditors  in  detaiL 
He  oannot  do  so,  because  after  an  act  of  bankraptoy  the 
mon^  tendered  is  not  the  debtor's  money  ;  but  if  there 
k  a  bankruptcy  it  is  the  money  of  the  trustee*  There 
are  several  authorities  whioh  show  that  where  a  petition 
has  been  presented  the  oourt  will  not  compel  the  creditor 
to  take  his  money,  but  will  allow  him  to  go  on  with  his 
petition.  The  same  principle  applies  after  act  of  bank- 
raptoj  oommitted  and  before  the  presentation  of  the 
petition. 

He  referred  to  Sb  parte  Bosm,  In  re  Whall&y,  22  W. 
B.  702,  L.  B.  18  Eq.  375  ;  Sw  parte  Brigttoehe^  In  re 
BrigtUehs,  25  W.  B.  262,  4  Ch.  D.  848  ;  Mann  ▼. 
Shepherd,  6  T.  B.  79  ;  J^df  paHe  Miller  <fe  Bate^  Buck. 
288. 

OJLYBy  J. — This  appeal  must  be  dismissed.    I  think  not 
only  that  the  registrar  was  right  in  making  the  receiving 
osder,  but  that  he  would  have  done  very  wrong  if  he  had 
not  made  it.    It  is  quite  obvious'  that  the  debtor  was  a 
person  of  a  slippery  nature,  who  would  not  pay  his  debts 
if  he  could  avoid  it.    An  act  of  bankruptcy  was  com- 
mitted upon  a  small  debt  of  £9  ;  and  the  failure  of  the 
debtor  to  pay  or  secure  that  debt  shows  the  position  of 
the  man.    The  creditors  determine  to  take  advantage  of 
tlimt  act  of  bankruptcy,  and  some  of  them  whose  debts 
unonnted  to  £50  agree  to  join  for  that  purpose,  and 
thereupon  this  man  goes  to  one  and  pays  him  in  full  and 
so  defeats  the  bankruptcy  proceedings.    Another  com- 
bination is  f farmed,  compoeed  of  one  creditor  to  the 
former  petition  and  another  who  agrees  to  join  him,  and 
thereupon  the  debtor  tries  the  same  thing  orer  again. 
He  approaches  one  creditor  and  tenders  his  debt,  and 
that  was  very  properly  refused.    It  is  obvious  that  it  was 
done  solely  for  the  purpose  of  preventing  the  proceedings 
being  gone  on  with,  and  with  the  object  of  escaping 
p^fment  of  his  debts  at  little  cost.    I  am  clearly  of 
opinion  that  the  creditor  in  this  case  was  justified  in. 
refosing  to  aooept  the  money,  even  admitting  that  it  was 
dn^  tendered.    Several  cases  have  been  cited  the  principle 
of  whioh  applies  to  this  case,  and  those  casee  are  founded  on 
the  principle  that  at  the  time  payment  was  offered  the 
man  had  oommitted  an  act  of  bankruptcy,  and  it  might 
be  that  the  money  was  not  his  to  tender  at  all,  and  if 
there  was  a  bankruptcy  within  three  months  the  creditor 
might  have  to  pay  the  money  back  again.     I  have 
had  oooasion,  more  than  once,  to  tell  people  that  they 
ought  not  to  take  money  from  a  man  who  has  oommitted 
an  aet  of  bankruptoy  until   the  three  months  during 
whioh  a  petition  may  be  presented  have  elapeed.    We 
have  frequently  before  us  the  case  of  a  trustee  under  a 
deed  of  arrangement  who  has  meddled  with  the  bank- 
mplfe  estate  after  the  aot  of  bankruptcy  and  before 
the  three  months  have  elapsed  during  whioh  time  a 
petition    may  be  presented,  and  when  a  petition  has 
been  presented  and  a  receiving  order  made  such  persons 
who  have  dealt  with  the  property  have  in  vain  applied 
tons  for  consideration.    No  matter  what  auoh  trustee 
has  aaid,  he  invariably  has  had  to  restore  any  money  so 
received  and  pay  the  costs.    To  my  mind  it  is  perfectly 
dear  that  the  creditor  had  a  right — not  to  say  that  it  was 
his  dnfy — to  refuse  an  offer  made  under  these  oircum- 
itanoes.    The  respondent  was  perfectly  justified  in  the 
oonzse  he  took,  and  no  objection  to  the  receiving  order 
can  be  allowed  on  that  ground. 


A.  L.  Smith,  J. — I  am  entirely  of  the  same  opinion 

Appeal  diifnitsed. 

Solicitors  for  the  debtor.  Page  ds  Scorer,  for  P.  B. 
Truman,  Nottingham. 

Solicitors  for  the  petitioning  creditors,  Clinton  dt  Btuh' 
ley,  for  Chreen  A  WUHams,  Nottingham. 


court  of  Appeal. 


From  Chan.  Div.  June  3. 

In  re  Nobxh  Aubtr^liav  Tsbbhobt  Co.  (a.) 

Oompany^^  Winding  up^-Per»<m  iummoned  for  examine 
ation  in  the  winding  up'^DiicreUon  of  the  eouri-^ 
Fending  action  by  company  in  liquidation — Ordet' 
made  in  action  refusing  immediate  dUeovery — Attempt 
to  obtain  ditcovery  for  the  purpoies  of  the  adtion  by 
meane  of  examinaiion  in  the  winding  up— Locus 
standi  of  examinee  to  appeal — Gompanie$  Act,  1862 
(25  A  26  Viet.  e.  89),  m.  115,  117. 

A  liquidator  ie  not  entiUed  oa  of  right  to  an  order  for 
esoamination  of  a  person,  under  eedion  115  of  the  Qom^ 
paniee  Aei,  1862  ;iti$in  the  di$creiion  of  the  court  to 
grant  or  refuee  $ueh  an  order.  Inhere  i$  no  hard  and 
faet  rule  cm  to  when  it  would  be  proper  and  wfien 
improper  to  make  such  an  order  ;  but  the  pendency  of  an 
action  by  the  liquidating  company,  and  the  fad  of 
diicovery  in  etteh  action  having  been  ordered  or  refuicd^ 
are  material  eonaiderations. 

A  company,  after  the  ptueing  of  a  resolution  for 
voluntary  winding  up  under  the  iuperviaion  of  the  courts 
had  inetituted  an  action  against  anotJier  company,  and 
had  made  an  applieation  in  that  action  that  the  defend^ 
ant  company  should  give  immediate  diicovery,  which 
application  had  been  refused  by  the  fudge,  on  the  ground 
of  its  being  premature*  The  liqutdator  of  the  plain* 
tiff  company  t?ien  obtained  an  order  in  the  winding 
up  under  section  115  for  examination  of  a  person  wIm 
was  the  secretary  of  the  defendant  company,  and  in  the 
couru  of  examination  put  a  question  to  the  secretary  for 
the  purpose  of  obtaining  the  discovery  sought  in  the 
cKtion,  but  the  secretary  rrfueed  to  answer.  The  liquid 
dator  then  applied  for  and  obtained  from  the  Judge  in 
the  winding  up,  an  order  that  the  secretary  s7u>uld  attend 
at  hie  own  expense  and  answer  the  question.  On  appeal 
by  the  secretary  from  such  last^mentioned  order. 

Held,  tJiat  the  order  should  be  discharged,  on  the 
ground  that  the  question  had  been  ptU  in  aid  of  the 
discovery  for  the  purposes  of  the  adion  which  Jiad  been 
refused  by  the  fudge  in  the  action,  and  that  the  informal 
tion  sought  to  be  elicited  by  the  question  was  not,  in  the 
eoDisting  circumstances,  wooded  for  the  purposes  of  the 
winding  up* 

Semble,  a  person  who  is  summoned  to  attend  for 
examination  by  an  order  under  section  116  has  a  loous 
standi  to  appeal  from  such  order. 

Observations  of  Jessel,  M.B.,  in  In  re  Gk)ld  do.,  27 
W*  B.  757,  12  Ch.  D.  77,  doubted. 

In  re  Metropolitan  Bank,  Heiron's  case,  15Ch,D.  lZ9f^ 
29  W,  B.  Dig.  45,  approved. 

Appeal  from  an  order  of  Eekewich,  J.,  sitting  for 
Kay,  J. 

The  North  Australian  Territory  do.  was  an  English 
company  registered  in  England,  and  formed  for  the 
purpose  of  purchasing  an  estate  in  Australia.  The  pnr- 
cbase  was  made  from  a  Kr.  Fisher  and  his  mortgagees, 

(a.)  Beported  by  M.  J*  Blaxv,  Esq.,  Barrister-at-Law. 
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Qoldsbrongb,  Bfort,  &  Oc.,  under  an  agreement 
whereby  the  North  Australian  Oo.  were  to  give  deben- 
tures in  their  con^pany  to  Goldsbrongh,  Mort,  &  Go.,  in 
part  payment  of  the  purchase-money. 

On  August  9,  1889,  the  North  Australian  Co.  passed 
resolutions  for  a  voluntary  winding  up  iu  England,  and 
a  supervision  order  was  shortly  afterward o  made. 

On  November  7,  1889,  the  North  Australian  Co., 
through  its  liquidator,  instituted  an  action  in  England 
against  Gkldsbrough,  Mort,  &  Co.,  who  were  a  com- 
pany registered  in  Australia,  but  having  an  oiBce  in 
England  with  an  English  board  cf  directors,  claiming 
readssion  of  the  above-mentioned  agreement,  repay* 
ment  of  the  cash  paid  under  it,  and  damages  fo'r 
misrepresentation.  The  plaintiff  corop'iny,  through  its 
liquidator,  made  an  application  in  that  action  that  the 
defendant  company,  through  their  secretary,  H.  B. 
Hervey,  might  be  ordered  to  make  an  affidavit  of 
documents  in  their  possession  relating  to  the  matters  in 
question  in  the  action,  and  to  produce  euoh  documents 
for  inspection,  and  also  that  he  might  be  ordered  to 
answer  interrogatories  whioh  the  liquidator  desired  to 
put. 

Kay,  J.,  on  March,  7,  1890,  made  an  order  requiring 
Hervey  to  make  an  affidavit  of  documents,  but  refused 
to  make  an  immediate  order  for  production,  and  also 
refneed  to  allow  interrogatories  to  bo  delivered  at  that 
stage  of  the  action,  or  until  after  a  statement  of 
defence  had  been  delivered.  Tlie  time  for  delivering 
the  defence  had  not  yet  expired.  The  plaintiff  com- 
pany had  not  appealed  from  this  refudnl  of  Kay,  J.,  to 
allow  interrogatories  to  be  then  delivered,  or  to  require 
immediate  production  of  documents. 

subsequently,  however,  the  liquidator  applied  for  and 
obtained  an  order  nnder  section  115  of  tlie  Companies 
Act,  1862,  that  Hervey  (who  was  aleo  a  shareholder  in 
ttie  liquidating  company)  should  be  examined  under 
that  section,  and  Hervey,  accordingly,  presented  him- 
self for  examination  before  an  ex'^miner  appointed  by 
the  court,  when,  having  admitted  that  letters  had  passed 
between  the  head  office  of  the  defendant  company  in 
Australia  and  the  London  branch  with  reference  tp  the 
purchase  of  Fisher's  property,  a  question  was  put  as  to 
whether  '*  communications  passed  in  the  same  way  with 
reference  to  the  formation  of  the  company  to  purchase 
Fisher's  property  "  P  This  question  Hervey  refused  to 
answer,  and  the  examiner  having  referred  the  matter  to 
the  judge,  Kekewich,  J.,  sitting  for  Eay,  J.,  on  April 
25, 1890,  made  the  order  now  appealed  from — ^viz.,  that 
Hervey  should  attend,  at  his  own  expense,  before  the 
examiner,  and  answer  the  question. 

Section  115  of  the  Companies  Act,  1862,  provides 
that  "  the  court  may,  after  it  has  made  an  order  for 
winding  up  the  company,  summon  before  it  any  officer 
of  the  company,  or  person  known  or  suspected  to  have 
in  his  possession  any  of  the  eetate  or  effects  of  the 
oompaoy,  or  supposed  to  be  indebted  to  the  company, 
or  any  person  whom  the  court  may  deem  capable  of 
giving  information  concerning  the  trade  dealings,  estate, 
or  effects  of  the  company    •    .    ." 

Section  117  provides  that  "the  court  may  examine 
upon  oatb|  either  by  word  of  mouth  or  upon  written 
interrogatories,  any  person  appearing  or  brought  before 
them  iu  manner  aforesaid,  concerning  the  affairs,  deal- 
lugs,  estate,  or  effects  of  the  company,  and  may  reduce 
into  writing  the  answers  of  every  such  -  person,  and 
require  him  to  subeoribe  the  same." 
Hervey  appealed  from  the  order  of  Eokewioh»  J. 

Lathamy  Q.C,  and  PoUard,  for  the  appellant. — ^The 
question  which  the  appellant  refused  to  answer  is  one 
referring  to  the  very  communications  and  documents  in 
respect  of  whioh  the  North  Australian  Co.  had  founded 
and  brought  their  action  for  rescission  of  the  agreement 
on  the  ground  of  misrepresentation,  and  the  liquidator 


of  that  company  is  now  seeking,  by  means  of  sectioii 
115,  to  get  the  discovery  whioh  Eay,  J.,  on  tbe  appttos- 
tion  for  discovery  made  in  that  action,  refused  to  Older 
at  that  stage  of  the  action,  as  being  premature.  The 
question  is  not  put  to  Obtain  information  as  to  the  eststs 
or  deslings  of  the  company  in  liquidation.  In  tbe  esse 
of  In  re  Metropolitan  Bank,  Heiron*$  case,  15  Ch.  D. 
139,  29  W.  B.  Dig.  45.  the  court  refused  an  appticatioe 
under  this  section  by  the  liquidator  for  examinstioo  of 
a  defendant  in  a  pending  action.  [Fbt,  L.J.— Bat  joa 
have  not  appealed  from  the  order  made  under  lectioo 
115  for  the  examination  of  Hervey.]  No,  beesnss 
Hervey  could  not  then  know  what  questions  vooid  be 
put  to  him  on  examination,  and  be  would  have  been 
bound  to  answer  questions  properly  put  {^.g»%  rslstiog  to 
the  assets  of  the  company) :  Mauey  v.  AUen,  26  W.  B. 
908,  9  Oh.  D.  164.  fiesides,  it  is  doubtful  wbsther 
Hervey  would  have  any  locu»  standi  to  appeal  from  tbit 
order,  having  regard  to  the  observations  of  Jsssel,  ILB., 
in  In  re  Gold  Co.,  27  W.  R.  757, 12  Oh.  D.  77,  at  p.  8J. 
and  In  re  Silkstone,  dbc.  Iron  Co^  80  W.  B.  33,  19 
Ob.  D.  118.  [Cotton,  L.J. — Examination  of  a  peisoe 
under  section  115  is  not  an  examination  of  snob  penoa 
a$  a  unine$$  in  the  ordinary  sense.]  Hervey  is  not  sa 
official  of  the  company  in  liquidation,  but  he  i«  tbs 
secretary  of  the  defendant  company  in  tbe  setioQ 
instituted  by  the  liquidating  company,  and  tbii  U,  there- 
fore, an  attempt  to  get  from  the  opposing  litigsat  the 
discovery  in  that  action  which  E^y,  J.,  refused  to  ordsr  at 
the  present  stage.  The  case  of  In  re  Mttropolitan  Eledrk 
Light  and  Power  Co.,  Ex  parte  Leaver,  51  L.  T.  X.  8. 
817,  is  distinguishable,  as  there  the  person  ordered  to  be 
examined  was  an  officer  of  the  company  in  liquidatioo. 
Though  there  may  be  no  hard  and  fast  rule  tbst  the 
pendency  of  an  action  is  a  bar  to  au  order  for  exsmtns* 
tion  under  section  115,  yet  in  the  particalar  dream- 
stances  of  this  case  Hervey  ought  not  to  be  reqaired  to 
answer  this  question. 

Benehaw,  Q.C7.,  and  G.  E,  B.  Jenldm,  for  the 
liquidator,  the  respondent. — Setion  115  is  peifeoUy 
general  in  its  scope,  and  enables  the  liquidator,  with  the 
sanction  of  the  court,  to  examine  any  person,  and  tbs 
judge  below  has  decided  that  this  question  is  a  proper 
one,  and  ought  to  be  answered  by  Hervey.  The  pen- 
dency of  an  action  is  no  ground  for  staying  an  ezamiBa- 
tion  under  section  X15 :  In  re  Gontraid  GorporoUon  Co., 
Ex  parte  BaUman,  15  W.  B.  118  ;  that  oeae  shows  thtf 
it  has  been  the  practice  of  the  court  to  allow  an  aetesl 
litigant  to  be  examined  under  section  115.  The  appel- 
lant has  mistaken  hia  remedy ;  he  ought»  when  the  oidei 
for  examination  under  section  115  was  mads,  hais 
applied  to  have  that  order  discharged,  limited,  or  st 
least  postponed,  unttt  after  the  trial  of  the  tctioa  thee 
pending :  In  re  Imperial  Continental  f¥aUr  Cergate^ 
tion,  33  Oh.  D.  314,  35  W.  B.  Dig.  46.  [Bowxv,  U.- 
That  objection  was  not  taken  by  you  before  Keksvish» 
J.]  We  admit  that  tbe  question  has  been  put  to  obtiia 
information  iu  the  pending  action ;  but  an  aotioa  bss 
alao  been  brought  by  Goldsbrougb,  Mort,  A;  Os.  is 
Austtalia  against  the  North  Australian  Co.,  and  tbs 
question  may  be  material  as  to  that  action. 

Cotton,  L.J. — This  is  an  appeal  from  aa  older 
directing  the  secretary  of  the  defendant  compsoj  (» 
attend  at  his  own  expense  and  to  answer  the  qaestiea 
which  haa  been  put  to  him  and  whioh  he  dediaed  at 
answer. 

Is  that  order  right  P  "We  have  not  now  to  dsolds 
whether  a  person  summoned  under  section  115  bss  or 
has  not  any  locue  standi  to  appeal  against  aa  ctdm 
made  under  that  section.  I  do  not,  however,  eipm 
any  opinion  at  all  favourable  to  tbe  view  tiiat  be  oaaaot 
in  a  proper  case  appeal,  because  it  seems  to  me  thsttt 
will  be  wrong  to  say  that  when  a  person  is  eiaarfasit 
not  as  a  witness  in  an  action,  and  not  for  the  ptupoM 
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of  giving  evidence  in  the  caase  or  action,  but  for 
the  pnrpoae  of  giviog  information  to  a  liquidator  of  a 
company,  he  cannot  appeal  to  ascertain  whether  the 
order  has  been  properly  made  or  not. 

Bat  that  is  not  the  question  we  have  to  decide  now, 
Mr.  Herrey,  having  been  summoned  to  be  examined 
nnder  section  115,  haa  refused  to  answer  a  particular 
question,  and  the  Judge  has  made  an  order  com- 
peUing  him  to  attend  at  his  own  expense  and  answer 
tiie  queation. 

I  think  sufficient  regard  has  not  been  paid  to  the 
words  of  the  seotionj  which  are  "the  court  may  after 
it  baa  made  an  order  for  winding  up  the  company, 
Bonunoii  before  it  any  officer  of  the  company  "  or  any 
other  person  to  attend  and  be  examined  and  give  any 
information  he  can  with  reference  to  the  company  which 
is  being  wound  up  ;  that  shows,  as  I  poioted  out  in  a 
ease  whioh  has  been  referred  to  {Beiron'$  ciss),  that  it 
is  a  matter  in  the  disoretion  of  the  court,  and  not  a 
matter  of  right  in  any  person. 

In  the  present  case  a  question  has  been  put,  which  U 
admittedly  a  question  put  simply  for  the  purpose  of 
obtaining  information  in  the  action  whioh  has  been 
hronght  by  the  liquidator  against  the  defendant 
eooipaiij,  whose  secretary  Mr.  Hezvey  is. 

It  ia  Tery  true  that  Mr.  Hervey  could  not  at  first 
know  wbat  questionB  would  be  put,  and,  m  my  opinion, 
if  queationa  are  put  under  the  powers  given  by  this 
seotion  which  ought  not  in  the  opinion  of  this  court  to 
be  put^  we  onght,  under  the  circumstances  of  the 
present  case,  to  ioterfere.  As  a  general  rule,  where 
liberty  ie  given— not  to  the  liquidator— but  to  a  creditor 
or  contributory  to  examine  under  this  section,  the  court 
does  direot  what  questions  shall  be  put  in  examination  ; 
bnt  in  the  case  of  the  liquidator  the  cunrt  does  not 
generally  direct  what  questions  shall  be  put,  but  it 
IraftB  the  liquidator.  I  should  certainly  do  the  same, 
nalesa  I  oonsidered  that  questions  were  being  put 
which,  in  the  particular  circumstances  of  the  case, 
onght  not  to  be  put  by  the  liquidator,  even  although 
trusting  him  to  put  only  such  questions  as  were 
neoeaaary  in  the  interests  of  the  company.  I  do  not 
aay  that  the  questions  put  in  the  present  case  are  in  no 
way  in  the  interests  of  the  company;  they  are  no 
doabt  pat  in  the  interests  of  the  company  with 
reference  to  the  action  which  has  been  brought  by  the 
liqaidator,  bnt  except  with  the  view  of  enabling  the 
company  in  liquidation  to  get  Judgment  in  that  action, 
the  qneationa  put  do  not  in  any  way  tend  to 
assist  the  Interests  of  the  company  in  liquidation. 

In  that  action  an  order  has  been  obtained  by  the 
liquidator  as  against  the  defendant  company  requiring 
the  aecretary  of  that  company  to  make  an  affidavit  of 
doonmenta,  but  the  judge  held  that  it  was  permature 
at  that  atage  of  the  action  to  make  an  order  for 
production  of  those  documents,  and  also  that  it  would 
be  premature  until  the  further  progress  of  the  action 
to  require  the  defendant  company— by  its  secretary  it 
may  poeeibly  be — to  answer  interrogatories  which  the 
plafatllf  oompany  desired  to  put. 

Aa  was  pointed  out  by  Boweu,  L.J.,  in  the  oonrse  of 
the  argnment,  the  present  proceeding  is  really  an 
attempt  to  act  contrary  to  that  order,  to  get  round  it, 
and  by  a  aide  wind  as  it  were,  by  means  of  section  115, 
to  do  what  the  Judge  refused  by  that  oidht  to  do. 
That  order  has  not  been  appealed  from,  amd  we  must 
take  it  to  be  a  right  order,  and  in  my  opinion  it  would 
be  wrong  in  the  present  case  to  allow  the  liquidator,  by 
meana  of  section  115,  to  get  discovery  and  inspection 
which  the  Judge  by  that  order  has  held  it  would  be  pre- 
mtare  to  give. 

I  do  not  at  all  say  that  circumstances  may  not  ooonr 
when  it  may  be  right  for  the  liquidator  to  put  this  qneo- 
tion;  the  only  question,  however,  which  we  have  now  to 
dedde,  la  whether  Kekewiob,  J.,  was  right  in  requiring 


the  secretary  to  attend  and  answer  this  question.  I  think 
he  was  wrong  in  that,  and  although  the  only  order  w  o 
make  is  that  the  order  made  by  him  be  discharged,  yet  I 
express  my  opinion  that  under  the  existing  circumstances 
it  will  not  be  right  to  put  to  Mr.  Hervey,  who  is  being 
examined,  any  question  relating  to  the  matters  in 
question  in  that  action. 

We  have  nothing  properly  before  us  to  show  that 
this  question  can  in  any  way  benefit  the  interests  of  the 
company  in  liquidation,  except  by  assisting  them  to  get 
a  Judgment  in  that  action. 

BowBN,  L.  J. — I  am  of  the  same  opinion.  The  section 
put  in  motion  in  the  examination  of  a  person  under  such 
circumstances  is  a  section  whioh  pUoes  the  decision  as 
to  examination  and  as  to  its  limits  within  the  disoretion 
of  the  court.  That  bsing  so,  I  do  not  think  that  we 
ought  to  attempt  beforehand  to  classify  all  the  occasions 
upon  which  it  may  be  proper  to  make  such  an  order,  nor 
to  classify  or  categorizd  all  the  occasions  on  which  it  may 
be  unwise  to  make  suoh  an  order.  We  ought  not  to 
fetter  the  discretion  of  the  court  in  the  future.  Bat  it 
does  not  follow  from  that  that  nothing  can  be  said  on 
the  subject  which  may  not  be  worthy  the  attention  of 
those  who  have  to  pat  in  motion  this  section. 

In  the  first  place  it  is  to  be  observed  that  the  section 
is  an  extraordinary  sdction.  It  is  an  extraordinary 
power,  a  power  of  an  inquisitorial  kind,  which  enables 
the  court  to  direct  the  examinatiou  (not  merely  before 
itself,  but  before  the  examiner  appointed  by  the  court) 
of  some  third  person  who  is  no  party  to  a  litigation. 
That  is  an  inqui'^itorial  power,  whioh  may  work  with 
great  severity  against  third  persons,  and  it  seems  to  me 
to  be  obvious  that  such  a  section  ought  to  be  used  with 
the  greatest  care,  so  as  not  unnecessarily  to  put  in 
motion  the  machinery  of  Justice  when  it  is  not  wanted, 
or  to  put  it  in  motion  at  a  time  when  it  is  not  clear  that 
it  is  wanted,  and  certainly  not  to  put  it  in  motion  if  un- 
necessary mischief  is  going  to  be  done  or  hardship  infiicted 
upon  the  third  person,  who  is  called  upon  to  appear  and 
give  information. 

Having  regard  to  those  charaoteristioo  of  this  section, 
I  should  certainly  be  reluctant  to  conclude  that  the 
witness — if  I  may  call  him  a  witness— the  examinee, 
the  person  who  is  to  be  examined,  and  against  or  on 
whom  the  order  has  been  served — has  not  a  locus 
itandi  to  complain  that  that  order  is  oppressive  or  bard 
upon  him  ;  and  though  it  is  not  necessary  to  decide  it 
one  way  or  other  in  this  case,  it  seems  to  mo  that  the 
point  ought  to  be  left  open,  notwithstanding  the 
language  of  the  late  Master  of  the  R3lls  in  the  case  of 
In  re  Oold  Go.,  which  aeems  to  me  at  the  first  blush 
to  go  too  far,  and,  indeed,  to  be  contrary  to  the 
decision  in  Heiron*8  ca$e.  But  I  desire  to  leave  the  point 
perfectly  open  now,  as  it  Is  not  necessary  now  to  decide 
it,  and  it  is  much  better  not  to.  fetter  ourselves  in  the 
future  by  deciding  what  is  now  unnecessary.  For  the 
same  reason  I  abstain,  like  Gotten,  L.J.,  from  attempting 
to  lay  down  any  bard  and  fast  categories  as  to  what 
ought  to  be  the  character  of  the  occasions  on  which 
Judicial  discretion  should  be  exercised  to  make  an  order 
for  the  examination  of  a  witness  under  this  section.  I 
do  not,  as  far  as  I  am  concerned,  laj  down  as  a  hard 
and  fast  line  that  the  concurrence  of  an  action  is  a 
neoessary  bar  to  the  exercise  of  the  discretion  of  the 
court  nnder  this  section,  though  one  cannot  but  see 
that  the  concurrence  of  an  action  begun  by  the  liquida- 
tor is  a  matter  which  ought  to  be  carefully  considered 
by  the  court  in  exercising  its  discretion  on  the  sub- 
ject. 

It  is  sufficient  in  this  case  to  say  (and  it  is  on  this 
ground  that  I  decide  this  case)  that  at  this  stage  this 
order  to  answer  cannot  properly  be  wanted  for  the  pur- 
pose of  the  winding  up.  The  question  put,  it  is 
admitted  (and  it  could  not  be  denied),  simply  goes  in 
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aid  of  the  dIfooTery  which  would  be  gi?eti  in  the  aotioQ 
which  the  liquidator  has  begun.  There  is  an  order  for 
an  affidavit  of  documentB  which  ha«  to  be  complied  with 
on  the  7th  of  June  next,  and  the  production  of  docu- 
ments is  ordered  to  stand  over.  A  summons  for 
interrogatories  has  been  postponed—  and  rightly 
postponed,  I  doubt  not— on  the  ground  that  it  was 
premature ;  that  the  issues  in  the  action  had  not  been 
sufficiently  defined  for  ioterrogatories,  and  that  it 
would  be  time  enough  for  interrogatories  to  be  delivered 
when  the  defence  had  been  put  in.  The  court,  there- 
fore, in  this  very  matter  has  thought  that  complete  dis- 
covery was  not  wanted  at  this  moment  for  the  purposes 
of  the  action  even.  A  /oriion,  one  would  think,  it 
cannot  be  wanted  for  the  purpose  of  the  winding  up,  it 
being  admitted  that  the  question  which  is  sought  to  be 
enforced  goes  simply  in  aid  of  the  discovery  which 
would  be  wanted  in  the  action.  It  is  impossible,  there- 
fore, to  redst  the  inference  that  this  question  is  simply 
sought  to  be  pressed  in  order  to  give  the  go-by  to  the 
decision  of  the  court  as  to  the  postponement  of  the 
interrogatories  and  the  non-immediate  production  of  the 
documents  ;  and  it  is  really  an  attempt  to  get  discovery 
for  the  purpose  of  that  action  at  a  moment  when  the 
court  says  it  would  be  premature  to  insist  upon  it. 
Oouniel  for  the  respondent  ask  us  to  infer  that  the 
liquidator  had  some  mysterious  and  excellent  reasons, 
other  than  this,  for  insisting  upon  an  answer  to  the 
question,  but  none  have  been  shown  ;  and,  although  it  is, 
doubtless,  not  to  be  presumed  that  liquidators,  who  are 
officers  of  the  court  and  have  a  duty  to  perform,  will 
perform  their  duty  recklessly,  unless  the  court  see 
some  reason  to  think  they  will,  as  they  do  sometimes, 
yet  there  is  »uch  a  thing  as  over- seal  in  officers ;  and, 
having  regard  to  the  facts  of  the  case  which  we  do 
know,  I  do  not  hesitate  myself  to  draw  the  inference  I 
have  mentioned.  If  so,  it  would  be  an  abuse  and  an 
oppression  to  sUow  a  witness  to  be  forced,  fle  will 
give  such  ditoovery  in  time  as  it  is  wanted  in  the  action, 
Hnd  I  ssy  nothing  as  to  any  case  which  can  be  made 
t  ii)i»  r  in  aid  of  the  action  or  otherwise  as  to  employing 
tliid  section  should  it  be  wanted  for  the  purpose  of 
the  winding  up.  I  am  clear  that  at  this  stage  this 
machinery  is  not  wanted,  and  that  it  would  be  prema- 
ture to  use  it  in  the  way  in  which  it  is  sought  to  use  it, 
and  that  it  would  be  an  oppresalon. 

I  believe  that,  under  tbe  19  k  2C  Yict.  c.  113,  and 
under  the  Bankruptcy  Act  of  1869,  it  will  be  found 
that  appeals  have  been  successfully  maintained  against 
orders  of  this  nature.* 

Fry,  L.J. — I  entirely  agree  with  what  has  been  eaid 
88  to  tbe  nature  of  this  section.  The  section  gives  a 
power  to  the  court  to  summon  a  person  before  it,  and 
the  examination  is  taken,  not  under  section  115,  but 
under  section  117,  which  enables  the  court  co  examine 
upon  oath,  cither  by  word  of  mouth  or  by  written 
interrogatory,  the  pemon.  The  whole  of  the  proceeding, 
therefore,  is  a  proceedicg  by  the  court,  and  the  liqnida- 
tor,  the  contributory,  or  the  other  person  whom  the 
court  allows  to  intervene  and  to  be  active  in  the  pro- 
ceediogs,  ooly  does  so  by  leave  of  the  court,  because  be 
is  a  person  supposed  to  have  the  meaos  of  addressing 
inquiries  to  the  witoess;  that  is  an  entirely  different 
proceediug  to  that  in  which  a  litigant  summonses  a 
witcees  and  examines  that  witness  before  the  court. 
The*liquidator,  therefore,  in  insisting,  as  he  seems  to 
have  done  in  the  argument  addressed  to  us,  upon  the 
right  to  tbe  question,  has,  I  think,  entirely  mistaken  his 
position.  Each  question  is  put  by  the  liquidator  only 
by  the  leave  of  the  court  and  on  behalf  of  the  court. 

*  8ee  £x  parU  Reynoldr,  30  W.  R.  651,  20  Oh.  1). 
294,  and  In  re  Seharrtr,  Ex  parte  TiVy,  36  W.  E.  388, 
^0  Q.  B.  D.  518,  as  to  such  appeals  under  the  Bank- 

otcj  Acts. 


The  whole  of  the  question  oomeo,  therefore,  to  In 
this ;  whether,  if  I,  as  a  Judge  constituting  a  oonrt^ 
were  sitting  and  examining  this  witness  with  tbs 
information  which  has  been  given  ns  on  both  sides,  I 
should  put  this  question  to  the  witness  and  vsqoire  his 
to  make  the  discovery  whieh  would  be  involved  Ui  the 
answer  to  this  question  P  What  are  the  droanutuosi 
under  which  this  person  ia  brought  before  the  ooutf 
[The  Lord  Justice  stated  the  facts  as  above  set  wt, 
relating  to  the  action  brought  by  the  compsny  in 
liquidation  against  Goldsbrough,  Mort,  k  Ou.,  sod  tbe 
orders  with  respect  to  disoovery  made  therein,  sad  eoa* 
tinned: — ].  That  is  the  way  in  whloh  the  Issnisd 
judge,  in  the  action  instituted  by  the  liquidator,  hsi 
exercised  his  discretion.  Should  I,  as  a  Jodge  is  ths 
winding  up,  sitting  with  Mr.  Herrey  before  me,  pat  s 
question  which,  instead  of  exercising  the  disoretion  la 
the  same  way,  exercises  it  in  a  totally  differeot  wtj, 
and  instead  of  requiring  an  affldsTit  to  be  mods  st  s 
future  time  giving  full  discovery,  requires  Eetnj  to 
state  then  and  there  whether  there  had  bssn  tfaii 
correspondence.  I  should  not  have  put  that  qaestloD  to 
him,  and  I  cannot  help  seeing  that  the  liquidator  bsi 
been  endeavouring  to  induce  Kekewlch,  J.,  to  ezsnbs 
his  discretion  in  a  manner  entirely  at  variauos  with  ths 
exercise  of  a  like  discretion  by  Kay,  J.,  in  ths  setioa. 

I  have  spoken  throughout  as  if  Hervey  were  the  Mne 
person  as  Goldsbrough,  Mort,  ft  Go.,  and  I  do  so  bsessie 
be  is  the  secretary  in  England  of  the  English  booid  of 
directors  of  that  company.  Of  coarse  it  is  mooifest  thet 
he  18  examined  in  that  character,  and  the  questions  pot 
were — as  was  very  fairly  admitted  by  the  respondeatfi 
counsel— put  with  a  view  to  elicit  the  eaiiM  infomatiQa 
which  was  not  to  be  obtained  in  the  aotion  until  a  later 
date. 

Like  my  brethren  I  desire  entirely  to  abstshi  fnn 
laying  down  any  proposition  to  fetter  the  discretion  of 
the  court  from  time  to  time  to  be  ezsrdicd 
under  sections  115  and  117.  I  have  no  light 
to  fetter  the  discretion  of  the  court  in  thsss 
cases ;  but  one  can  see  this  plainly,  that  the 
question  whether  a  man  may  be  twice  vexed  vith 
the  same  question  may  often  be  material;  and  the 
question  whether  the  putting  to  him  the  interrogstoiy 
under  section  115  would  be  inconsistent  with  tbeoider 
which  had  been  previously  made  in  the  litigation  betwea 
the  same  parties  may  again  be  material ;  and  therefon 
in  this  cafe  I  think  that  the  right  discretion  wooki  he 
not  to  allow  the  question  to  be  put.  Tbe  witosM 
having  refused  to  answer  it,  he  ought  not  to  be  directed 
to  attend  and  answer. 

Though,  no  doubt,  this  court  is  unwilling  geaeisltf  to 
review  and  interfere  with  the  exercise  of  disoretloa  Iv  , 
the  judge  beluw — and  we  feel  that  in  this  case— 7^ ^  J 
the  present  case  it  appears  to  me  that  Kekewieb,  J^  ^*J 
proceeded  upon  some  notion  of  the  right  of  a  liquidstor 
to  obtain  discovery  under  this  section.  No  each  right»^ 
in  my  Judgment,  exists.  The  right  ia  that  of  tbs  oooit,, 
and  that  of  the  court  only.  | 

The  decision  of  Kekewieb,  J.,  must  be  reversed,  ssd 
the  summons  dismissed,  with  costs,  both  ben  sod 
below. 

Appeal  attowtd. 

Solicitors  for  the  appellant,  FruhfiddeA  WiOiomM. 

Solicitori  for  the  respondent,  Saundera,  Saitk$f^ 
Bennttt,  db  Co, 
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rrom  Q.  B.  DIt.  April  29 ;  May  19. 

MncEELL  V.  Simpson,  (a.) 

AtkuIimeni'^udgmmU  debtor^*'  Aitachtneni  for  dM  " 
^DeUon  Ad,  1869  (39  <fe  88  Fiof.  c  62),  •.  5— 
8heHf9  Act,  1887  (60  cfe  61  Ffcf.  c.  66),  «.  14,  att5- 
McMtm  1  (c). 

A  iudgment  debtor,  agairui  whom  a  eommiUal  order 
hat  leen  made  under  eeetion  5  of  the  Dehtore  Act,  1869, 
U  noi  enUtied,  on  hie  arreet,  to  daim  to  he  taken  to  a  ea/e 
amd  eontfenient  dwelling^houee  /or  twenty-four  houre 
before  being  taken  to  priton,  ainee  eueh  a  eommiUal  order 
iewfian**  attachment  for  debt  **  within  the  meaning  of 
median  14,  eub-aeclion  1  (o),  of  the  Sherifa  Ad,  1887. 

Ikeieicn  of  the  Qaeen's  Bench  Dirisioii  (37  W.  R. 
798,  23  Q.  B.  D.  378)  affirmed. 

Appeal  from  the  deeiaion  of  a  divisional  conrt 
{Benman  and  OharleB,  JJ.),  reported  37  W.  R.  798,  23 
Q.  B.  D.  873. 

A  jadgment  having  been  obtained  againet  the 
plaintiif  in  the  Salford  Hundred  Oourc,  an  application 
was  made  for  his  committal  under  the  Debtors  Act, 
1869,  and  on  Febmarj  7.  1888,  the  judge,  being  satis- 
fied that  he  had  means  of  paying  the  debt  and  wilfully 
neglected  to  do  so,  committed  him  to  prison  for  twenty- 
one  days,  or  until  he  should  pay  the  debt.  On  June  18 
the  defendant,  the  high  bailiff  of  the  court,  arrested  the 
plidntiil  in  London.  The  plaintiff  asked  to  be  taken  to 
an  hotel  for  the  night,  but  the  defendant  refused,  and 
took  him  first  to  a  police-station,  and  thence  by  train  to 
lEanchester,  where  be  was  lodged  in  gaol. 

The  plaintiff  brought  the  present  action  for  damages 
fan  a  Tiolation  of  the  SherifEs  Act,  1887,  s.  14,  sub-sec- 
tion 1  (e).  Manisty,  J.,  nonsuited  the  plaintiff,  and 
the  Divisional  Oourt  declined  to  grant  a  new  trial,  on 
the  gxonnd  that  the  committal  order  was  not  an  "  attach- 
ment for  debt "  within  the  meaning  of  the  sub-section. 

The  plaintiff  appealed. 

By  section  14  of  the  Sheriffs  Act,  1887.  "  Where  an 
effloer,  being  a  sheriff,  under-sheriff,  builiff,  serjeant-at- 
maoe,  or  other  officer  whatsoever,  arrests,  or  has  in  cus- 
tody, any  person  by  virtue  of  any  action,  writ,  or 
attachment  for  debt,  such  offtcer  shall  not  .  .  .  (c) 
take  anch  person  to  any  prison  within  twenty-four  hours 
of  the  time  of  his  arrest,  unless  such  person  refuses  to 
be  carried  to  some  safe  and  convenient  d  welling. hou^e 
of  hJa  own  nomination,  not  being  the  private  dwelliog- 
hooae  of  such  person,  and  being  within  the  borough  or 
town  where  such  person  was  arrested,  or,  if  he  was  not 
arreated  within  a  borough  or  town,  then  within  three 
■rilea  of  the  place  and  in  the  county  or  franchise  in 
whioh  he  waa  arrested." 

Channdl,  Q,0,,  and  J.  D,  0*Flynn,  for  the  plaintiff. 
—The  aection  is  a  re-enactment  of  32  Geo.  2,  o.  28, 
s.  1.  That  spoke  of  *' action,  writ,  process,  or  attach- 
ment." The  words  '*  attachment  for  debt "  are,  there- 
fore,  new,  and  refer  to  committal  orders  such  as  this. 
The  Act  of  Geo.  2  had  reference  only  to  mesne 
process  :  Evana  v.  Atkina,  4  T.  R.  555 ;  and  now  that 
meane  process  has  been  abolished  by  1  &  2  Viet.  c.  110 
and  by  the  Debtors  Act,  1869,  there  is  nothing  but 
committal  orders  to  which  the  words  "  attachment  for 
debt "  can  apply. 

Ambroee,  Q,C.,  and  A.  J,  David.^The  Sheriffs  Act, 
1887,  merely  con«olidates  the  law,  and  does  not  alter  or 
amend  it.  Mesne  process  was  not  entirely  abolished  by 
1  ft  8  Vict.  c.  110,  and  therefore  the  section  still 
appliea  to  arrests  on  mesne  process,  and  not  to  commit" 
tsl  orders. 

They  cited  and  referred  to  Marria  ▼•  Ingram,   28 

(a.)  Beported  by  A«  P.  Pesosvai.  Knp,  Esq.,  Barrister- 
at-Law. 


W.  R.  434,  13  Ob.  B.  338 ;  Solroyde  v.  Garndt,  30 
W.  B.  604,  20  Oh.  D.  532 ;  In  re  Fredon,  81  W.  R. 
804,  11  Q.  B.  D.  545 ;  In  re  Gent  Davie,  37  W.  R. 
151,  40  Oh.  D.  190;  Midclldon  v.  Ohioheater,  19  W.  R. 
869,  L.  R.  6  Oh.  App.  152;  and  Stoan  v.  Dakine, 
8  W.  R.  369, 16  0.  B.  77. 

dhanndl,  Q.C^  replied. 

Cur*  adv.  vuJi, 

May  19.^The  following  Judgments  were  delivered : — 

Lord  EsHBB,  M.R. — ^In  this  case  the  plaintiff  brings 
an  action  against  the  high  bailiff  of  the  Salford  Hundred 
Oourt  because,   under  an  order  made  by  the  Judge  of 
that  court  directing  the  high  bailiff  to  arrest  the  plain- 
tiff, the  high  bailiff  did  not  allow  him  when  arrested  to 
to  to  an  hotel  for  twenty -four  hours  before  going  to 
gaol.     The  judge's  order  was  made  under  section  5  of 
the  Debtors  Act,  1869,  and  the  jurisdiction  given  by 
that  section  is  only  to  be  exercised  when  it  ia  proved  that 
the  person  against  whom  the  order  is  to  be  made  might 
hav'3  had  or  has  the  means  to  pay  his  debt  and  has 
refused  or  wilfully  neglected  to  pay  ir.    It  must,  there- 
fore, be  assumed,  and  it  is  not  disputed,  that  the  plain- 
tiff had  the  means  to  pay  the  .debt  for  which  Judgment 
had  gone  against  him,  and   that  he   had  refused    or 
neglected  to  pay.     Now  he  brings  an  action  under  sec* 
tion  14  of  the  Sheriffs  Act  because  the  high  bailiff  did 
not  take  him  to  an  hotel.     He  would  have  had  to  pay 
for  his  own  food  and  drink  while  there,  so  that  it  is 
plain  that  when  he  asked  to  be  taken  there  he  had  some 
money   upon   him.    Oan  it   be  conceived  that,  under 
these  circumstances,  even  if  he  were  entitled  to  succeed, 
any  jury  would  give  him  one  farthing  damages  P    How- 
ever, he  has  raised  a  point  of  principle  which  is  un- 
doubtedly of  importance.    It  he  is  right  in  liis  conten- 
tion, then  in  every  case,  and  they  are   very  numerous, 
where  a  man  is  arrested  under  an  order  for  committal  he 
must  be  taken   to   an  hotel  or  some  suoh   place  for 
twenty-four  hours,  where  he  will,  nevertheless,  be  in  the 
custody  of  the  sheriff's  officer.    The  difficulties  of  carry- 
ing  out  such  a  provision  are  obviously  very  great ;  but, 
nevertheless,  it   the  contention  is  right  we  must  say  so, 
and  leave  it  to  the  Legislature  to  cure  the  fl  iw  iu  the 
Act.     But  is  the  arrest  under  an  order  for  committal  an 
'*  attachment  for  debt "  within  the  meaning  of  the  seo- 
tion  ?    I  do  not  think  it  is.    A  man  is  not  now  arrested 
for  debt.      He.  is   arrested  for  the    offence  of    con- 
tumaciously refusing  to  obey  the  oourt  and  to  pay  his 
debt  when  he  has  the  means  to  do  so.     The  Sheriffs  Act, 
1887,  is  a  consolidating  Act,  and  the  particular  section 
follows  very  nearly  the  words  of  32  Geo.  2,  o.  28.    Now, 
what  were  the  circumstances  to  which  that  Act  applied  P 
At  that  time  a  man  who  was  in  debt  before  any  action 
brought  against  him  might  be  arrested  by  his  creditor  on 
meene  process.    Then  he  was  taken  to  a  sponging  house, 
whero  enormities  and  extortions  of  which  we  have  all 
read    were    practised     against    him.       The  Act     waa 
passed  to  do  away  with  that  state  of  things.    The  Act 
recites  that  :— "  Whereas  many  persons  suffer  la   the 
execution  of  process  for  debt  and  the  exaction  of  Jaylera 
to  whom  such  debtors  are  committed,'*  and  goes  on  to 
enact  that  henceforward  any  person  arrested  "  by  virtue 
or  colour  of  any  action,  writ,  process,  or  attachment  *' 
shall  be  taken  to  a  dwelling-house  of  his  own  nomina- 
tion for  twenty.four  hours.    "  Process  "  there,  of  course, 
means  process  for   debt.      The  Sheriffs  Act  speaks  of 
"any   action,  writ,  or  attachment  for   debt."      It  is, 
therefore,  not  an  exact  repetition  of  the  Act  of  Q-eo.  2, 
but  really  the  two  sections  are  identical.     On  the  other 
hand,  what  a  difference  there  is  betwet- ii  the  arrest  on 
mesne  process  for  debt  and  she  arrest  for  an  offence 
against  the  court  in  contumaciously  disobeying  its  order. 
The  things  are  absolutely  different  in  their  nature,  their 
legal  cause  and  effect,  and,  quite  apart  from  any  other 
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OouBT  or  Apful. 


ooDBideratioD,  I  should  be  prepared  to  say  that  neither 
the  Aot  of  Qeo»  2  nor  section  14  of  the  SheriiEB  Aot 
were  applicable  to  an  arrest  under  an  order  for  com- 
mittal. Bnt  the  Act  of  Geo.  2  applied  only  to 
arrest  on  mesne  process,  and  section  14  of  the  Sheriffs 
Act|  being  substantially  a  re-enactment  of  that  Act^ 
applies,  therefore,  also  only  to  mesne  process  if  there  is 
in  existence  any  mesne  process  to  which  it  can  apply. 

It  was  argued  that  mesne  process  had  been  altogether 
abolished,  but  after  long  discussion  we  have  come  to  the 
conclusion  that  it  was  not  altogether  abolished,  but  that 
it  still  exists  in  a  restricted  form  for  certain  purposes. 
That  being  so,  section  14  applies  to  mesne  process  only, 
and  does  not  apply  to  an  arrest  under  an  order  for 
committal.  Therefore,  the  plaintifPs  point  fails,  and  he 
was  rightly  nonsuited,  and  this  appeal  must  be  dis- 
missed. 

Fbt,  L.J.— The  question  turns  on  section  14  of  the 
Sheriffs  Act,  1887,  and  we  have  to  decide  whether  a 
committal  under  the  Debtors  Aot,  1869,  is  an  attach- 
ment for  debt  within  the  meaning  of  that  section.  The 
SherilKs  Act,  1887,  is  a  consolidating  Act,  and  does  not 
purport  to  alter  or  amend  the  existing  law.  It  ought, 
therefore,  to  baye  the  same,  and  no  larger,  effect  than 
the  Acts  which  it  superceded.  But  it  is  said  that 
whereas  when  the  Act  of  Cko.  2  was  passed  arrest  on 
mesne  process  existed,  to  which  alone  that  Act  was 
applicable,  now  mesne  process  has  been  entirely 
abolished,  and  that,  therefore,  there  is  nothing  to 
which  the  words  "attachment  for  debt"  can  apply 
but  committals  under  the  Debtors  Aot.  No  doubt  the 
words  must  have  some  application,  and  no  doubt  in 
Evan$  y.  Aihins  Lord  Eenyon  said  that  the  Act  of  Gheo. 
2  applied  only  to  persons  arrested  on  mesne  process,  and 
added,  **  Such,  indeed,  has  always  been  the  opinion  in 
Westminster  Hall  since  the  passing  of  this  Act."  That 
ease  was  decided  in  1792,  and  the  learning  and  industry 
of  counsel  have  not  been  able  to  supply  us  with  any  case 
to  the  contrary,  so  that  there  seems  to  have  been  a 
uniform  construction  of  the  Aot  as  applying  only  to 
arrest  on  mesne  process.  In  1838  the  Act  1  &  2  Yict.  c. 
110  was  passed,  which  it  is  contended  abolished  mesne 
process.  That  argument  is,  I  think,  erroneous.  It  was 
prof  ided  by  section  1  that  no  person  should  be  arrested 
on  mesne  process  after  the  commencement  of  the  Act, 
except  in  certain  specified  cases,  but  power  was  reserved 
to  arrest  on  mesne  process  in  those  cases.  The  Act:, 
therefore,  only  restricted  and  modified,  but  did  not 
entirely  abolish,  arrest  on  mesne  pzbcess.  A  nice  ques- 
tion which  it  is  not  now  material  to  decide  may  arise 
as  to  whether  the  Grown  may  not  still  proceed  by 
mesne  process,  for  though  the  more  usual  procedure  is 
by  writ  of  extent,  neyertheless  it  has  the  right  to  make 
use  of  any  procedure  which  is  available  to  a  subject. 
It  is  sufficient  for  the  present  purpose  if  any  mesne 
process  exists  to  which  the  section  can  apply.  As  I 
have  said,  I  think  that,  although  restricted,  mesne  pro- 
cess has  not  been  abolished.  Therefore,  there  is  some- 
thing to  which  the  words  **  attachment  for  debt "  can 
apply,  and  ibe  construction  uniformly  put  upon  the 
Act  of  Geo.  2  must  also  be  given  to  section  14  of  the 
consolidating  Act.  The  plaintiff's  contention  accord- 
ingly failSy  and  the  appeal  must  be  dismissed. 

LoPBS,  L.J. — ^The  Sheriffs  Act,  1887,  is  a  consolida- 
ting, and  not  an  amending.  Act.  In  my  opinion, 
section  14  is  only  a  re-enactment  of  section  1  of  92 
Geo.  2,  c.  28.  That  Act  only  applied  to  arrest  on 
mesne  process,  and  I  think  section  14  has  no  further 
application,  and  does  not  apply  to  an  arrest  under  an 
order  of  committal.  It  is  said  that  mesne  process  has 
been  abolished,  and  that  there  is  nothing  to  which  the 
section  can  apply.  Even  if  that  were  so  I  should  still 
think  that  it  did  not  apply  to  such  an  arrest  as  in  the 
present  case.    But  I  think  there  are  still  cases  of  arrest 


on  mesne  process  to  which  it  might  apply,  such,  for 
instance,  as  Crown  debts  and  the  writ  of  ne  swrf 
regno.  I  agree,  therefore^  that  this  appeal  most  be 
dismissed. 

Appeal  diimiued. 

Solicitors  for  the  plaintiff,  Paterson  <ft  Bom. 

Solicitor  for  the  defendant,  W.  H,  Herbert,  for/,  fi. 
Simpson^  Manchester. 


Prom  Q.  B.  Div.  M«y  U. 

Gkbbudkr  Naf  ».  Plotow.  (tf.) 
iVacWce—2i<«»— Payment  into  ooiir^—Ord.  50,  f.  8. 

Under  ord.  50,  r.  8,  where  an  adicn  U  Inmgti  to 
recover  specific  property,  :ind  the  defendant  dm  arf 
dispute  the  plaintive  UUe,  hut  dainu  to  rdain  tk 
property  by  virtue  ef  a  lien  upon  it,  the  court  has  p(mer, 
on  the  applieaJUon  of  the  plaintiff,  to  order  i^tprvpeii»i 
to  be  given  up  to  him  upon  payment  into  court  of  the 
amount  in  respect  of  whiA  t?ie  lien  is  claimed. 

Held,  that,  in  order  tJiat  the  property  shouUU  given 
up  to  the  plaintiff,  the  whole  amount  for  vfhith  ik  lies 
is  claimed  must  be  paid  into  court,  even  thotiqk  tsA 
amount  exceed  the  value  of  the  property. 

Appeal  from  the  decision  of  a  divisional  court  (Hodia- 
stoD,  B.,  and  Grantham,  J.). 

The  action  was  brought  to  recover  goods  consigned  bf 
the  plaintiffs  to  the  defendant  as  their  agent. 

The  defendant  admitted  the  plaintifEs*  tf Us  to  tiis 
goods,  but  claimed  a  lien  upon  them  in  respect  of  eooi* 
mission  for  £942  3p.  7d. 

The  plaintiffs  took  out  a  summons  under  ord.  50,  r.  8, 
for  liberty  to  pay  into  court 'the  sum  of  £829  7i.  lOi, 
which  they  admitted  to  be  due  from  them  to  thedefod- 
ant,  and  such  farther  sum  as  the  judge  might  oidc, 
and  that  upon  such  payment  the  goods  should  be  gim 
up  to  them.  It  was  admitted  that  the  valoe  of  tiis^ 
goods  was  about  £600. 

Lawrence,  J.,  at  chambers,  ordered  the  plaintifbto 
pay  into  court  the  whole  amount  of  £942  3s.  7d.  cUuflied 
by  the  defendant  by  way  of  commission,  wbioh  iii 
accordingly  done,  and  the  goods  were  given  up.  w 
Divisional  Gonrt  upheld  the  order  of  Lawrence,  J. 

The  plaintiffs  appealed,  and  asked  that  the  oid« 
should  be  varied  by  directing  that  upon  paymsnt  in^ 
court  by  the  plaintiffs  of  £329  7s.  lOd.  the  goods  bImoU 
be  given  up  by  the  defendant  or  that  the  sub  oI 
£612  15b.  9d.  should  be  paid  out  of  court  to  the  plBin- 
tiffs. 

By  ord.  50,  r.  8,  "  Where  an  action  is  bfoaghftto 
recover  .  .  .  specific  property  other  than  Isad,  m4 
the  party  from  whom  such  recovery  is  sought  does  iff 
dispute  the  title  of  the  party  seeking  to  reoowf  *»• 
same,  but  claims  to  retain  the  property  by  virtue  ofs 
lien  or  otherwise  as  security  for  any  sum  of  ^'^^''^y^ 
court  or  a  Judge  may  •  .  .  order  that  the  p«V 
claiming  to  recover  the  property  be  at  liberty  to  F*7^*? 
court,  to  abide  the  event  of  the  action,  the  amwgiw 
money  in  respect  of  which  the  lien  or  security  ibcUbw, 
and  such  further  sum  (if  any)  for  interest  and  oo^mJ 
such  court  or  judge  may  direct,  and  that  '^I*'?? 
payment  into  court  being  made  the  property  dsiBed  m 
given  up  to  the  party  claiming  it." 

Henn  Collins,  Q.O^  and  PeOe,  for  tiie  pW"^^ 
The  Judge  was  wrong  in  making  the  order,  fls  did  »« 
exercise  his  discretion.    The  value  of  the  goods  ii  M» 

(a.)  Reported  by  A.  P.  Pmrobval  K«»,  Bsq.,  Bsiri^t* 
at-Law. 
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tiian  ibe  amoant  for  which  a  lien  is  olaimed,  aad  at  the 
mott  all  that  the  plaintiffs  should  be  ordered  to  pay 
ahonid  be  the  Talue  of  the  goods.  It  is  a  hardship  to 
order  them  to  pay  the  full  anaoont  for  whioh  a  lien  is 
daimed,  and  an  nnreasonable  or  fraudulent  claim  for 
lien  might  utterly  defeat  the  intention  of  the  rule. 

Bobert  WcUlace,  for  the  defendant. — ^Tbe  defendant 
has  giren  up  the  goods  on  whioh  he  had  a  lien  on  the 
payment  into  court  of  the  amount  which  he  claimed. 

Lord  EssBB,  M.B, — ^This  rule  must,  I  tbiok,  be  con- 
strued in  accordance  with  the  ordinary  rales  of  oon- 
■tmetion— that  is  to  say,  according  to  the  ordinary 
grammatical  meaning  of  the  laogaage  used.  Where  an 
action  is  brought  to  recover  specific  property  other  than 
land*  and  the  defendant  admits  the  plaintiff's  title,  but 
daims  to  retain  the  property  in  virtue  of  a  lien,  the 
eonrt  may  order  that  the  party  claiming  to  recover  the 
property  be  at  liberty  to  pay  into  court,  to  abide  the 
event  of  the  action,  "  the  amount  of  money  in  respect  of 
which  the  lien  is  claimed."  What  can  that  mean  but 
the  amount  for  which  the  lien  is  claimed  f  The  plain- 
tiffs claim  the  property,  the  defendant  claims  the  money 
in  reepect  of  whioh  he  holds  a  Hen  on  the  property. 
These  is  nothing  in  the  rule  as  to  an  order  to  pay  the 
amount  of  the  property  into  court.  The  words  of  the 
section  are  perfectly  plain,  and  it  is  no  answer  to  those 
plain  words  to  say  that  they  give  rise  to  hardship. 
The  order  can  only,  I  think,  be  made  to  pay  the  amount 
for  which  a  lien  is  claimed.  If,  however,  a  fraudulent 
or  unreasonable  claim  for  lien  is  made  for  the  purpose 
of  defeating  the  rnle,  which,  however,  is  not  alleged  to 
be  the  case  here,  the  court  will  have  to  consider  the 
question. 

Frt,  L.J. — I  am  of  the  same  opinion.  The  order 
gives  liberty  to  pay  into 'court  a  sum  of  money  in 
lespeot  of  which  a  lien  is  claimed,  and  on  that  payment 
to  reoelTe  the  goods  claimed.  That  must  mean  the  sum 
of  money  for  whioh  the  lien  is  claimed.  Mr.  Oollins 
jniites  us  to  read  into  the  rule  "  or  the  value  of  the 
goods,  whichever  shall  happen  to  be  the  smallest."  I 
can  see  no  authority  for  doing  so.  Things  are  to  be 
taken  as  they  stand,  and  the  goods  are  to  be  given  up 
on  the  payment  into  court  of  the  amount  for  which  a 
Ilea  upon  them  is  claimed.  "So  doubt  an  unreasonable 
eisim  for  lien  might  defeat  the  operation  of  the  rule, 
but  nevertheless  the  intention  of  the  rule  is  obvious. 
The  decision  of  the  conrt  is  not  invited  on  any  litigated 
matter.  The  claims  of  plaintifiEs  and  defendant  are  to 
be  taken  as  they  are,  and  on  them  the  order  is  to  be 


liOFBs,  L.J. — In  my  opinion  this  rule  gives  an 
indulgence  to  a  plaintiff.  It  is  in  his  favour,  for  he 
gets  what  he  could  not  get  before.  Accordiog  to  the 
oidinery  meaning  of  language  he  must  pay  into  court 
the  amount  for  which  the  lien  is  claimed.  In  this  case 
It  Is  not  alleged  that  there  is  not  a  bond  fide  and  reason- 
able claim.  That  ir,  In  my  opinion,  the  true  construction 
of  the  rule,  and  I  think  that  the  appeal  therefore  fails. 

Appeal  diemia»ed. 

Solicitor  for  the  plaintiffs,  Francis  Boare, 

Solicitors  for  the  defendant,  PecHam,  Maitland,  <fe 
Peekham, 


FromQ.B.  Div.  May  13/ 

In  re  "Watson. 
JSx  parte  Official  Eeobivbb.  (a.) 

BUI  of  sale — Pretended  sale  of  goode-^Hiring  agreement 
'^Power  of  court  to  go  behind  form  of  document^ 
BUU  of  Sale  Act,  1878  (41  dt  42  Vid.  o.  31),  a.  4. 

A  traneaction  purported  to  he  a  eaie  hy  delivery  of 
certain  goods  for  valuer  followed  hy  an  agreement  in 
loriting,  under  which  the  goods  were  let  on  hire  hy  the 
alleged  purchaser  to  the  alleged  vendor,  with  power  to 
the  alleged  purchaser  to  retake  possession  on  the  happen^ 
ing  of  certain  events.  The  real  naiure  of  the  transact 
tion  ufos  one  of  loan  upon  the  security  of  the  goodSf  and 
not  a  bonft  fide  saU  and  hiring. 

Held,  that  the  court  was  not  precluded  hy  the  form  of 
the  document  from  inquiring  into  the  real  nature  of  the 
transaction,  and  ihat  the  alleged  hiring  agreement  was  a 
hill  of  sale,  it  hevtg  a  **  licence  to  take  possession  of 
personal  chattels  as  security  for  a  debt "  within  section  4 
of  the  Bills  of  Sale  Act,  1878. 

In  re  Yarrow,  aute,  p,  175,  not  followed. 

Appeal  from  tho  judgment  of  the  Divisional  Oourt 
(Gave  and  Liwrance,  JJ.),  affirming  the  decision  of  the 
Judge  of  the  Liverpool  Oounty  Oourt,  upon  an  applica* 
tion  for  an  order  declaring  that  certain  furniture,  whioh 
had  been  seized  by  one  Love,  was  the  property  of  the 
official  receiver  as  trustee  in  the  bankruptcy  of  Mary 
Watson. 

It  appeared  that  Mary  Watson,  being  in  want  of  money, 
and  not  wishing  to  execute  a  bill  cf  sale  over  her  furni- 
ture, applied  to  Love,  and  he  agreed  to  advance  her  £150, 
An  inventory  with  a  valuation  of  the  furniture  was 
made,  and  at  an  interview  which  took  place  between 
them,  Mary  Watson  handed  a  chair  to  Love  on  behalf  of 
all  the  furniture,  stating  that  she  sold  him  her  furniture* 
and  he  paid  her  £150.  She  then  signed  a  hiring  agree- 
ment, to  which  the  inventory  was  attached.  In  this 
hiring  agreemont  Love  was  described  as  the  owner  and 
Mary  Watson  as  the  hirer  of  the  furniture,  and  it 
stated  that  the  owner  agreed  to  let  and  the  hirer  agreed 
to  take  on  hire  the  furniture,  the  hirer  paying  to  the 
owner  a  rent  of  £40  every  four  months ;  the  furnitare  to 
become  the  property  of  the  hirer  when  £200  should  have 
been  paid  in  rent  by  her,  but  until  then  it  was  to  remain 
the  absolute  property  of  the  owner;  with  power  to  her 
during  the  hire  to  purchase  the  furniture  by  payment  in 
cash  of  a  sum  which  with  any  amounts  already  paid 
should  make  up  the  sum  of  £200.  The  owner  had 
power  upon  the  happening  of  certain  events  to  terminate 
the  hiring  and  retake  possession  of  the  furniture.  This 
document  was  not  registered  under  the  Bills  of  Sale 
Acts. 

Subsequently  Mory  Watson  filed  her  petition  in  bank- 
ruptcy in  the  Liverpool  Oounty  Oourt,  and  shortly 
before  this  Love  took  possession  of  the  furniture  under 
the  hiring  agreement  The  official  receiver  applied  for 
an  order  declaring  the  furniture  to  be  bis  property,  and 
that  the  hiring  agreement  was  a  bill  of  sale  and  void  as 
against  him  under  the  Bills  of  Sale  Acts.  The  county 
court  judge  found  upon  the  evidence  that  there  was  no 
hondfide  sale  of  the  furniture  by  the  bankrupt  to  Love; 
that  in  reality  the  transaction  was  one  of  loan  upon  the 
security  of  the  furniture,  the  terms  of  the  security  being 
contained  in  the  hiring  agreement ;  but  he  held  that  he 
was  bound  by  the  decibion  in  United  £40  Loan  Club  v. 
Bexton  (not  reported),  to  hold  that  the  document  was 
not  a  bill  of  sale,  and  he  accordingly  dismissed  the 
application. 

The  Divisional  Oourt  considered  themselves  precluded 
by  the  Judgment  of  Oave,  J.,  in  In  re  Yarrow,  ante, 

(a.)  Beported  by  W.  F.  Baurt,  Eeq.,  Barrister-at-Law. 
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p.  175,  from  going  behind  the  form  of  the  dooament^  aad 
diemiued  the  appeal. 
The  official  reoeirer  appealed. 

Sir  Edward  Glarhi,  8.G.  (Muir  Mackenzie  with 
him),  for  the  appellant. — The  oountj  oourt  Jadge  con- 
■idered  himself  bound  by  the  judgment  of  Fry,  L.J., 
and  Mathew,  J.,  sitting  as  a  divisional  court,  in  United 
£10  Loan  Club  v.  BexUm  (not  reported)  to  hold  that  as 
a  matter  of  law  this  document  was  not  a  bill  of  sale. 
In  that  case,  however,  the  oourt  fouad  as  a  fact  that 
there  had  been  a  bond  fide  sale  anterior  to  the  hiring 
Bgreement,  wbile  here  the  judge  has  found  that  there 
was  not.  Here  the  hiring  agreement  is  the  eeoarity, 
and  it  is  either  a  "licence  to  take  possession  of  the 
personal  chattels  as  secatity  for  a  debt,"  or  it  is  an 
**  assurance  of  personal  chattels,"  within  section  4 
of  the  fiills  of  Sale  Act,  1878.  The  judgment  of 
Oave,  J.,  in  In  re  Yarrow,  where  he  criticized  the 
prefions  decisions  in  the  Oourt  of  Appeal  as  being  iucon- 
sistent,  cannot  be  supported.  The  decisions  upon  the 
point  all  show  that  the  real  nature  of  the  transaction 
must  be  inquired  into.  If  there  has  been  a  bond  fide 
sale  and  a  subsequent  hiring  agreement,  then  the  hiring 
agreement  cannot  be  a  bill  of  sale.  If,  however,  there 
has  been  no  real  sale,  but  only  a  loan  on  security,  then 
the  hiring  agreement,  wbioh  contains  the  terms  of  the 
security,  is  a  bill  of  sale.  [Ha  referred  to  Yorkahire 
EaUway  Wagon  Co,  v.  Madure,  30  W.  R.  761,  21  Ob. 
D.  309 ;  North  Central  Wagon  Oo.  v.  Manchester,  Shef- 
field, and  Lincdnshire  BaUway  Co ,  35  W.  B.  443,  35 
Oh.  D.  191 ;  and  in  the  House  of  Lords,  37  W.  B.  305, 
13  App.  Oas.  554:  Oapp  v.  Bond,  35  W.  B.  683,  19 
Q.  B.  D.  200.]  The  decision  of  Eay,  J.,  in  Bedhead  v. 
Wesiwood,  59  L.  T.  N.  8.  293,  seems  to  show  that  the 
form  of  the  document  alone  must  be  looked  at,  but  that 
case  cannot  be  supported. 

He  also  referred  to  PhiUipa  v.  Gibbons,  5  W.  B.  527. 

A,  J.Allen,  for  the  respondent,  £iove« — In  the  present 
eue  the  title  to  the  furniture  was  transferred  for  value 
by  delivery  of  a  chair  on  behalf  of  all,  prior  to  the  hiring 
agreement.  That  document  did  not  give  Love  any  title 
to  the  furniture ;  his  title  was  complete  before  the 
document  was  signed.  The  legal  estate  passed  to  Love 
by  delivery  for  value,  that  being  the  intention  of  the 
parties ;  and  Love,  having  the  legal  estate  in  him,  was  in  a 
position  to  let  the  furniture  on  hire.  Whether  the 
transaction  piior  to  the  hiring  agreement  was  a  sale  or  a 
mortgage,  the  legal  estate  passed  to  Love  at  that  time. 
The  hiring  agreement  therefore  was  not  an  "  assurance  ; " 
nor  was  it  a  "licence  to  take  possession,"  because  those 
words  only  refer  to  a  licence  to  take  possession  of  the 
goods  ^f  the  borrower,  and  here  the  goods  belonged  to 
Love. 

He  referred  to  Meyeratein  v.  Barber,  15  W.  B.  173, 
L.  B.  2  0.  P.  38,  at  p.  51. 

Sir  Edward  Clarke,  S.G.,  did  not  reply. 

Lord  EsKEB,  M.B. — In  this  case  the  learned  county 
court  judge  first  decided  certain  questions  of  fact,  and 
upon  those  findings  of  fact  arrived  at  a  certain  conclu- 
sion of  law.  The  case  was  thereupon  taken  to  the 
Divisional  Oourt,  and  that  oourt  merely  gave  a  formal 
judgment  dismissing  the  appeal,  feeling  itself  bound  by 
a  judgment  of  Oave,  J.,  in  In  re  Yarrow*  Upon  the 
suggestion  that  the  decisions  of  this  court  are  incon- 
sistent with  each  other,  and  in  consequence  of  that 
suggestion,  the  case  has  been  heard  before  the  full  Oourt 
of  Appeal.  The  question  of  law  which  we  have  to  decide 
upon  the  facts  as  found  by  the  county  court  judge 
seems  to  me  to  be  this :  Is  the  court  precluded  from 
going  into  the  true  nature  of  the  transaction  and  decid- 
ing the  case  according  to  the  facts  because  the  parties 
have  chosen  to  disguise  the  nature  of  the  transaction  by 
putting  it  into  a  form  other  than  that  of  a  bill  of  sale  P 


The  county  court  judge  thought  himself  bound    by 
authority  so  to  hold. 

How  the  county  court  judge  has  found  that  the  bank- 
rupt did  not  intend  to  sell  her  furniture.  She  intended 
to  borrow  money  on  the  security  of  it.  Love  never  in- 
tended to  buy  the  furniture ;  he  intended  to  lend  the 
money,  taking  as  security  a  right  over  the  furniture.  He 
lent  £150  and  was  to  be  repaid  £200  by  instalments. 
Then  followed  the  handing  over  of  the  chair  to  Love  in 
the  name  of  all  the  furniture,  which  the  judge  found  to 
be  a  sham,  and  not  a  delivery  under  a  contract  of  pur- 
chase and  sale.  Then  the  hiring  agreement,  with  the 
inventory  attached,  was  signed,  whioh  document  was  tha 
security  for  the  loan.  Love  beiug  thereby  anthoriied  to 
take  possession  of  the  furniture  and  sell  it  in  certain 
eontingencies.  That  document  was  the  evidence  of  his 
security,  and  without  it  he  could  have  no  right  to  seise 
and  sell  the  f  orniture.  At  the  very  least  the  document 
was  a  *'  licence  to  take  possession  of  personal  chattels  as 
security  for  a  debt."  If,  however,  the  property  in  the 
furniture  did  pass  under  this  document,  the  tr4nsaotion 
was  a  mortgage,  and  the  document  was  an  assurance  of 
personal  chattels.  I  cannot  doubt  that  in  either  case  it 
comes  within  the  definition  of  a  bill  of  sale  given  in  seo- 
tion  4  of  the  Bills  of  Sale  Act,  1878.  I  do  not  under- 
stand that  the  county  court  judge  says  that  it  is  not, 
but  he  considered  that  he  was  precluded  by  authority 
from  getting  at  the  truth.  Unless,  therefore,  the  oourt 
is  precluded  from  getting  at  the  truth,  this  document 
must  be  held  to  be  void  as  a  bill  of  sale. 

The  question  accordiogly  remains  whether  the  oourt 
can  go  through  the  document  to  get  at  the  truth.  If  I 
can  possibly  help  it  I  never  will  be  a  party  to  allowing 
any  document  to  stand  in  the  way  of  the  court  getting 
at  the  truth.  Is  there  any  authority  binding  upon  us 
which  compels  us  to  hold  that  we  are  bound  by  the  form 
of  the  document  P  The  dbunty  oourt  judge  thought 
that  the  case  of  United  £40  Loan  Club  ▼.  Bexlon,  before 
Fry,  L. J.,  and  Mathew,  J.,  was  a  decision  to  that  efleot 
It  seems  to  me  that  the  learned  judge  misconceived  that 
decision.  There  were  three  questions  raised  in  that 
case.  The  first  question  was  whether  the  transaction 
was  entered  into  with  intent  to  defeat  and  defraud 
creditors.  The  court  held  that  it  was  not.  The  second 
question  was  whether  the  property  passed,  and  the  court 
came  to  the  conclusion,  as  a  matter  of  fact|  that  it  was 
the  intention  of  the  parties  that  the  property  should 
pass,  and  that  it  did  pass  prior  to  the  hiriog  agreem«it. 
The  third  question  was  whether  the  document,  whioh 
was  a  hiring  agreement,  required  registration  under  the 
Bills  of  Sale  Acts.  The  oourt  came  to  the  conclusion, 
upon  the  facts,  that  there  was  a  bond  fide  sale  followed 
by  a  bond  fide  contract  of  hiring.  That  case  is  merely 
an  instance  of  the  proposition  that,  if  the  oourt  comes  to 
that  conclusion,  the  hiriog  agreement  is  not  a  bill  of 
sale.  It  is  nowhere  said  that,  if  the  transaction  is  put 
into  the  form  of  a  hiring  agreement  by  the  alleged 
owner,  and  there  is  no  bond  fide  sale  and  hiring  at  all, 
but  the  hiring  agreement  is  in  truth  merely  a  licence  to 
take  possession,  the*court  cannot  get  at  the  truth  of  the 
transaction.  That  case,  therefore,  does  not  support  the 
conclusion  of  the  county  court  judge.  Then,  with  regard 
to  the  judgment  of  Oave,  J.,  in  In  re  Yarrow,  having 
carefully  considered  the  strictures  that  he  has  passed 
upon  the  various  decisions,  chiefly  of  this  court,  I  can 
find  no  contradiction  between  those  decisions.  *  The  first 
case  is  The  Yorkahire  Bailway  Wagvn  Co,  v.  Maelurt, 
which  was  heard  before  Sir  George  Jessel  and  Lindley 
and  Holker,  L.JJ.  Each  of  those  learned  judges  does 
exactly  what  I  have  said  the  court  ought  to  do.  The 
documents  put  before  them  could,  upon  their  faoe^ 
admit  of  only  one  meaning.  The  court,  however,  in- 
quired into  the  real  facts  of  the  case,  and  decided  the 
case  upon  the  true  facts,  and  not  upon  the  form  of  the 
documents.    Lindley,  L.J.,  cays:   *'I  understand  the 
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yiUiw  of  the  learned  Judge  wai  this,  that  this  transaotion 
•of  hire  was  a  mere  deyioe  or  oloak  to  oonoeal  a  loan. 
If  that  had  been  the  Tiew  I  took  of  the  facti,  I  should 
haie  oome,  of  coarse,  to  the  same  oonolnsion.    I  should 
disregard  or  throw  aside  the  cloak  and  look  at  the  real 
teansaetion  alone.    But,  for  reasons  I  will  gi? e  presently, 
1  am  satisfied  that  the  purchase  and  hire  transaotion  was 
the  real  transaotion,  in  this  sense,  that  the  parties  meant 
it  to  operate  according  to  its  tenor  as  comprised  in  the 
deeds.    It  was  not  intended  by  them  as  a  mere  blind  or 
doak  for  something  behind,  it  was  a  transaction  substi- 
tuted for  another,  but  bond  fide  substituted,  and  in- 
tended tj  be  acted  upon  according  to  its  purport  and 
apparent  effect."    Therefore  the  court  in  that  core  did 
not  stop  at  the  doeumentp,  but  ioquired  into  the  facts, 
and  they  found  the  documents  to  be  in  accordance  with 
the  truth,  and  that  the  transaction  was  a  real  sale  and 
hiring,  and  that,  consequently,  the  Bills  of  Sale  Acts  did 
not  apply.     Of  course  the  court  must  tske  the  form  of 
the    document    into    oonaideration    as    an  element  in 
arrifing  at  the  truth.     Primd  facie  the  form  is  against 
those  who  allege  that  the  document  is  a  bill  of  sale. 
But  if  the  evidence  shows  that  the  form  is  not  in  accord- 
ance with  the  real  nature  of  the  transaction,  then  the 
court  will  throw  aside  the  form.     The  next  case  is  The 
N^h  Centrdl  Wagon  Co.  t.  MancheMter,  Sheffield,  and 
Lincoln»htre  Railway  Co..  and  Oa?e,  J.,  attributes  to 
Cotton,  L.J.,  a  view  inconsistent  with  what  I  have  been 
•tating.    There  Cotton,   L.J.,  eays:    "Of  course  the 
hiring  and  letting  agreement  cannot  in  itself  be  a  bill  of 
aale,  but  it  may  be  looked  at  to  see  what  the  nature  of 
the  transaction  was  as  regards  the  second  part  of  the 
transaction. '     He  then  goes  into  the  facts  of  the  case, 
and  continues :  "  Here,  upon  the  evidence,  I  think  it  is 
made  clear  that  there  was  a  perfect  transaction  of  pur- 
chase and  sale  on  the  18th  of  February  independently 
of  and  before  these  two  documents,  and  before  the  first 
of  the  documents  was  in  any  way  asked  for."     There 
the  court  did  inquire  into  the  facts  and  act  accordingly. 
Kor  can  I  see  that  the  opinion  of  Lord  Macnaghten 
In  the  same  case  in  the  House  of  liords  lends  any 
colour  to  the  criticisms  of  Oa?e,  J.    Then,  with  re- 
ference to  Bedhead  v.  Wesiwood,  Kay,  J.,  in  that  case 
certainly  does  seem  to  make  some  observations  that  are 
contrary  to  the  view  I  am  expressing.     I  do  not  say 
that  that  case  was  wrongly  decided,  as  I  do  not  quite 
know  how  far  the  learned  judge  intended  to  go.     If  the 
learned  judge  inquired  into  the  facts   and  came  to  a 
conclusion  upon  them,  I  agree  with  that  process.     If, 
however,  he  intended  to  say  that  he  was  precluded  by 
the  form  of  the  documents  from  getting  at  the  truth, 
then  I  do  not  agree  with  him.    The  next  case  is  €hipp 
^.^  Bond,  though  prior  in  point  of  date,  and  there  ad- 
mittedly the  same  view  that  I  have  expressed  was  taken. 
Having  thus  gone  through  the  authorities,  it  seems  to 
sne  that  the  critichims  of  Cave.  J.,  are  compl.*tely  dis- 
placed, and  are  shown  to  be  misconceived.   All  the  cases 
seem  to  mo  to  be  consistent.    If  people  try  to  evade  an 
Act  by  putting  forward  documents  which  contain  a  false 
-description  of  the  transaction,  the  court  will  always  go 
through  the  documents  to  get  at  the  truth.     If  the 
transition  is,  in  truth,  a  loan  with  a  security  given  by 
a  document  over  goods,  and  the  parties  try  to  cloak  the 
transaction  by  putting  the  document  into  the  form  of  a 
hiring  agreement  following    a  pretended  sale    of  the 
«oods,  then  the  document  is  a  bill  of  sale  ;  but  if  the 
sale  and  hiring  is  hond  fide,  then  the  document  cannot 
be  a  bill  of  sale. 

In  the  present  case  there  was  no  sale  of  the  f umi- 
tnre.  There  was  nothing  but  a  loan  upon  the  security 
of  the  furniture,  the  terms  being  contained  in  a  hiring 
agreement.  The  document  is,  at  the  least,  a  licence  to 
take  possession  as  security  for  the  loan,  and  is,  therefore,  a 
bill  of  sale,  and  consequently  void  under  the  Bills  of 
Sale  Acts.    The  lender,  therefore,  cannot  rely  upon  it. 


The  judgment  of  the  county  court  judge  and  of  the 
Divisional  Court  mnst  aooordingly  be  Teversed. 

Cotton,  L.J. — After  the  elaborate  judgment  of  the 
Master  of  the  Bolls,  I  need  only  express  my  opinion 
shortly.  The  findings  of  the  county  court  judge,  in  my 
opinion,  dispose  of  the  case.    The  case  seems  to  me  to  de- 
pend upon  whether  the  transaction  was  a  real  transaction. 
If  there  was  a  real  sale  of  the  furniture,  accompanied 
by  the  delivery  of  a  chair  on  behalf  of  all,  then  there 
would  be  no  difficulty  in  upholding  the  transaotion. 
But  the  judge  has  found  that  it  was  a  sham,  and  that 
the  real  transaotion  was  one  of  loan   secured  on  the 
furniture.    The  hiring  agreement.  In  which  the  lender 
was   represented  as  the  owner  of   the  furniture,  was 
false,  and,    accordingly,   the    furniture    remained    the 
property  of  Mrs.  Watson,  and    the   hiring  agreement 
was  only  a  licence  to  take  possession  of  personal  chattels 
as  security  for  a  debt.     The  county  court  judge  must 
be  taken  to  haf  e  found  that  the  lender  had  no  security 
beyond  the  hiring  agreement,  and  that  the  document 
came   within  the  definition  given  of  a  bill  of  sale  in 
section  4  of  the  Bills  of  Sale  Act,  1878,  unless  he  was 
precluded  from  inquiring  into  the  truth  of  the  trans- 
action, and  was  bound  by  the  form  of  the  document. 
In  my  opinion  there  is  no  ease  which  eveu  suggests  that 
the  court  is  bound  by  the  form  of  the  document.     The 
judge  thought  himself  bound  by  the  form  of  the  docu- 
ment.  Lindley,  L.J.,  has  well  expressed  the  true  view  in 
Torkahire  Bailway    Wtigon  Co.  v.  Maclure,  where  he 
ssys  that  if  the  transaction  of  hire  was  a  mere  device  or 
cloak  to  conceal  a  loan,  he  would  disregard  or  throw 
aside  the  oloak  and  look  at  the  real  transaction  alone. 
Cave,  J.,  in  In  re  Yarrow,  seems  to  have  thought  that 
I  took  a  different  view  iu  the  case  of  the  North  Central 
Wagon  Co.  v.  Manchester,  Sheffield,  and  Linoolnehirt 
MaUway  Co.    In  that  case  I,  as  well  as  the  rest  of  the 
court,  held  that  the  transaction  was  a  bond  fide  trans- 
aotion of  sale  and  hiring.      In  the  present  case   the 
county  court  judge  has  held  the  transaction  not  to  be 
a  bond  fide  sale   and  hiring,    but  a   loan    upon  the 
security  of  the  furniture,  and  that   the  hiring  agree- 
ment was  the  evidence  of   the   lender's    title.      That 
being  so,  the  hiring  agreement  is  either  an  assurance  of 
persona]  chattels  within  section  4  of  the  Bills  of  Sale 
Act,  1878,  or,  as  I  am  disposed  to  think,  a  licence  to 
take  possession  of  the  furniture  as  security  for  a  debt 
within  that  section. 

LiNDLXT,  L.J. — I  am  of  the  same  opinion.  I  cannot 
quite  see  why  the  learned  county  court  judge  came  to 
the  conclusion  that  he  was  bound  to  decide  according  to 
the  form  of  the  documents,  when  he  found  as  a  faot 
that  the  transaction  was  one  of  loan  with  security^-a 
mortgage,  and  not  a  sale  with  a  right  of  repurchase—and 
that  it  was  intended  that  the  hiring  agreement  with  the 
inventory  attached  should  be  the  record  of  the  trans- 
action and  of  Love's  title.  If  the  authorities  are  looked 
at  carefully,  they  will  be  found  to  be  perfectly  consist- 
ent, the  only  apparent  inconsistency  arising  from  the 
difference  of  the  facts  in  each  case.  If  the  hiring 
agreement  is  a  real  letting  out  of  furniture,  then  the 
transaction  does  not  come  within  the  Bills  of  Sale  Acts. 
But  if  that  is  not  the  real  nature  of  the  transaction,  the 
question  arises,  what  is  the  true  nature  of  the  document? 
In  the  present  case  it  seems  to  me  that  it  is  a  licence  to 
take  possession  of  the  goods  of  the  borrower.  In  that 
view  it  comes  within  the  definition  of  a  bill  of  sale  in 
section  4  of  the  Bills  of  Sale  Act,  1878.  If,  however,  the 
lender  relies  upon  the  document  as  showing  title  in  hia 
by  way  of  estoppel  against  the  borrower,  then  the  docu- 
ment becomes  an  assurance  of  personal  chattels  within 
the  definition  of  a  bill  of  sale  given  in  that  section. 
The  tme  view,  however^  is  that  it  is  a  licence  to  take 
possession  of  personal  chattels  as  security  for  a  debt. 
In  all  the  oases  that  have  been  dted  to  us,  where  the 
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dooamenfe  was  held  not  to  be  a  bill  of  Mia,  the  eourt 
eune  to  the  oonduaioa  that  the  person  who  let  the  goods 
was  the  real  owner  of  them.  When  onoe  tt  is  estab- 
lished that  the  person  professing  to  let  the  goods  is  not 
the  real  ownefi  then  the  transaction  becomes  a  biU  of 
sale. 

Fry,  L. J.— I  have  oome  to  the  same  conclusion.  I 
agree  with  Lindley,  L.J.,  that  this  hiring  agreement  is 
either  a  licence  to  take  possession  of  the  goods  of  the 
borrower,  or  if  it  operates  as  an  assurance  of  personal 
chattels  it  does  so  bj  way  of  estoppel.  The  onlj  other 
obeervations  I  desire  to  make  are  with  regard  to  the 
case  of  UniUd  £10  Loan  Club  t.  Bexton.  That  was  an 
interpleader  issue.  Bezton  had  been  the  owner  of  the 
goods,  and  the  transaction  in  question  was  a  sale  of  the 
goods  by  Bezton  to  Miller,  the  claimant,  and  a  hiring 
back  by  Miller  to  Bezton.  The  plaintifCs  were  attacking 
Miller's  title;  and  three  points  were  taken  on  their 
behalf.  It  was  first  of  idl  said  that  the  transaction  was 
▼old  under  .13  Elia.  c.  5  as  having  been  entered  into 
with  intent  to  defeat  and  defraud  creditors.  We  dis- 
posed of  that  point,  holding  that  the  transaction  was  not 
Tdd  upon  that  ground.  Secondly,  it  was  said  that 
under  the  alleged  sale  prior  to  the  hiring  egreement  no 
property  was  intended  to  pass.  We  arrived  at  the  con- 
clusion that  the  property  was  intended  to  pass,  and  that 
disposed  of  that  point.  Lastly,  it  was  said  that  the 
hiring  agreement  required  registration  as  a  bill  of  sale. 
When  once  we  had  come  to  the  conclusion,  npon  the 
facts  before  us,  that  there  was  a  bond  fide  sale  of  the 
goods  prior  to  the  hiring  agreement^  that  contention 
fell  to  the  ground,  and  the  document  could  not  possibly 
be  a  bill  of  sale.  That  was  all  that  that  case  decided, 
and  it  affords  no  ground  for  the  conclusion  of  law 
arrived  at  by  the  county  court  judge  in  the  present 


LoPBs,  L.J. — ^I  am  of  the  same  opinion.  It  seems  to 
me  that  the  findings  of  the  county  court  Judge  conclude 
the  case,  and  I  entirely  agree  with  those  findings. 
I  should  describe  the  document  as  a  licence  to  take 
possession  of  personal  chattels  as  security  for  the  loan. 
It  comes,  therefore,  within  the  Bills  of  Sale  Acts.  I 
cannot  help  thinking  that  Ga?o,  J.,  has  misapprehended 
the  Tarious  decisions,  and  upon  closer  ezamination  he 
will  find  them  all  consistent  with  our  present  decision. 

Appeal  allotved* 

Soltcitor  for  the  official  reoeiyer.  Solicitor  to  the  Board 
of  Trade. 

Solicitor  for  the  respondent,  J.  B.  BaU^  for  J.  0. 
White,  Southport. 


Chan.  Di?.  )  «      ,i, 

Kekewich,J.J  May  16. 

In  re  Bnass. 
Sdies  v.  Newbkrt.  (a.) 

Attachmeni-'TruBtee— Breach  oftruti^Non^oomplianee 
with  order  to  pay  ea$h  into  oourt  aa  tfuUeo-^Bank' 
ruptcy  of  trueteo-^urUdietion— Debtors  Act,  1869 
(82  4  33  Viet.  e.  62),  s.  4t^Bankruptey  Act,  1883  (46 
«ft  47  Viet.  c.  52),  s.  9. 

By  an  order  made  on  the  5th  of  April,  1889,  the 
de/mdant  wae  directed  a$  tru&tee  to  pay  tun  $ume  of 
eoih  into  eourt  on  or  before  the  ^h  of  May.  Be  did  not 
oomply  wUh  the  order.    On  the  IZth  of  May,  1889,  a 

(a.)  Beported  by  H.  a  Bonn,  Esq.,  Barrister-at-Law. 


reoeimng  order  wae  made  againtl  him  on  U»  sm 
petition,  and  he  had  not  yet  obtained  hii  HadiargL 
The  pktintiffe  now  moved  for  liberty  to  itew  a  mU9f 
aUaehment  againet  Aim.  the  notice  of  motion  hdag  dM 
the  i2nd  of  April,  IS90. 

HM,  iM  the  property  and  pereon  of  the  deUor  ism 
protected  by  section  9  of  the  Bankruptcy  Ad,  1883^ 
and  the  court  hcid  no  juriedietion  to  dired  a  «rft  0/ 
attachment  to  issue  against  him. 

Motion. 

This  case  raised  the  question  whether  the  eoort  hsd 
jurisdiction  to  direct  an  attachment  to  issue  sgiiait  sa 
undischarged  bankrupt  who  had  not  complied  with  sa 
order  made  upon  him  as  trustee  to  pay  monsy  into 
court. 

The  order  was  made  on  the  5th  of  April,  1889,  tnd, 
after  stating  that  certain  affldayits  had  been  resd,  pro- 
ceeded as  follows  :^Tbi8  court  doth  order  thst  the 
defendant,  Frederick  Newbery,  as  trustee  of  the  will  of 
the  aboTe-named  testatrix,  Maria  Slmes,  do,  on  or  bsfon 
the  6th  of  May,  1889,  or  subsequently  within  sefen  dsyi 
after  service  of  this  order,  pay  into  court,  as  directed  is 
schedule  1  hereto,  the  sum  of  £703  6s.  21  Anditii 
further  ordered  that  the  defendant,  Frederick  Newbeiy, 
as  trustee  of  the  above-mentioned  indentarei  of  isttls- 
ment,  dated  the  11th  of  February,  1887,  do,  vlthinfhe 
like  period,  pay  into  oourt,  as  directed  in  iehedole  I 
hereto,  the  sum  of  £473  9s.  4d."  In  the  eehedolei 
theee  sums  were  described  as  cash,  and  were  dirested  to 
be  invested  and  accumulated  in  New  Gonsob. 

A  receiving  order  was  made  against  the  defendsat  ca 
his  own  petition  on  the  13th  of  May,  1889,  andhebsi 
not  yet  obtained  his  discharge. 

The  plaintiffs  served  notice  of  motion,  dstsd  Che 
22nd  of  April,  1890,  that  "the  defendant,  Fisderid 
Kewbery,  do  stand  committed  to  prison,  or  otbsrvin 
that  the  plaintiffs  be  at  liberty  to  issue  a  writ  or  wifti  of 
attachment  against  the  said  defendant  for  hie  oonteapt 
in  not  having  paid  into  court,  pursuant  to  the  order  of 
his  lordship  Mr.  Justice  Kay  made  in  this  aotioo  on  the 
5th  of  April,  1889,**  the  sums  above-mentioned. 

Waggeit,  for  the  motion. 

Oswald,  for  the  defendant.— I  take  the  preUaiBiiy 
objection  that  the  defendant  is  an  undischarged  beab 
rnpt,  and  that  the  plaintiff  cannot  enforce  any  reoMdiei 
against  his  person  or  property  ;  be  can  only  prore  foe 
the  debt :  Cobham  v.  Dalton,  23  W.  B.  865,  L.  B.  10 
Oh.  655  ;  In  re  Byley,  Ex  parte  The  OpM  EMf^t 
33  W.  B.  656,  15  Q.  B.  D.  329.  The  defendant  csbboC 
pay  till  he  gets  his  discharge.  The  motion  sboold  he 
refused,  with  costs,  as  they  must  have  known  tte  oi^ 
cumstances. 

fFa^jreff.— The  result  of' that  would  be  thst  it  sir 
fraudulent  trustee  got  himself  made  a  bankrupt  he 
would  never  get  his  discharge  and  could  not  be 
punished.  The  court  has  power  to  punieh  soa- 
compliance  with  orders :  Marris  t.  Ingram,  28  W.  H 
434,  13  Ob.  D.  338.  This  is  a  case  of  fraud.  [Km- 
wiCH,  J. — The  Jurisdiction  depends  on  the  order,  not  oa 
the  basis  on  which  the  order  was  made.  As 
grounds  on  which  the  order  was  made,  whethtf  tnad 
or  not,  do  not  affect  the  jurisdiction.  It  ie  s  Mt 
provable  in  bankruptcy,  and  yon  can  have  no  wfg 
against  the  person  of  the  debtor.]  The  pleintini 
could  prove  for  it,  but  that  is  not  their  on^ 
remedy.  The  oourt  can  enforce  the  order.  ^'"'"^ 
affidavits  are  entered  in  the  order  as  resd.  w 
defendant  is  ordered  to  pay  the  monej  in  ^ 
character  of  trustee,  and  the  money  must  bavs  1'**^ 
his  hands  or  the  order  would  not  have  been  mt» 
[KxKBwiOH,  J.— The  order  does  not  say  so,  and  it  tsaas 
aU  the  difference.  The  order  directs  hhn  ^P^^—  | 
court  as  trustee,  but  a  breach  of  trust  may  ooM^ttito  a 
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dibt]  The  order  at  least  ihowe  that  ife  waa  not  hU 
nonej.  There  Is  eridenoe  of  his  admitaion  that  the 
■01167  was  in  hia  handa. 

Smwiov,  J.*>I  think  that  any  order  I  may  make 
nut  he  baaed  on  Kay,  J/a  oider.  I  do  not  aay  that  I 
may  not  look  at  the  ai&davita  whioh  are  entered  In  the 
oicler  aa  read  in  order  to  explain  the  order,  but  when 
once  I  nnderatand  the  order  I  mnat  be  gaided  by  the 
Older,  and  not  look  beyond  it  in  considering  whether  I 
hare  jnrifdiction  to  direot  the  iaane  of  an  attaohment 
agafaiit  this  tmatee  or  not.  The  order  directa  him,  aa 
tniftae  of  the  will  of  Maria  Slmea,  aa  to  one  part,  and 
IS  tmatee  of  the  aettlemeut  aa  regarda  the  other  part, 
to  pay  into  court  by  a  certain  date  two  aama  of  money. 
It  is  specified  that  the  order  ia  made  againat  him  aa 
tnstee,  and  that  givea  the  oonrt  Jariadiction  to  enforce 
it  against  bim,  and  to  direct  an  attachment  to  isaue  for 
Bon-oompUanoe.  Bat,  in  the  meantime,  bankruptcy 
raperrenes  before  thia  motion  ia  bronght,  and  ao  he 
oomea  within  the  proviso  in  aection  9  of  the  Act  of 
1883,  that  "on  the  making  of  a  receiving  order  an 
offldal  receiver  ahall  be  thereby  oonatituted  receiver  of 
the  property  of  the  debtor,  and  thereafter,  except  aa 
dfaseted  by  thia  Act,  no  creditor  to  whom  the  debtor  is 
l&debted  in  respect  of  any  debt  provable  in  bankruptcy 
ihsll  have  any  remedy  against  the  property  or  peraon  of 
tils  debtor  in  reapect  of  the  debt,  or  shall  commence 
nj  action  or  other  legal  proceedings  unless  with  the 
leave  of  the  court,  and  on  such  terms  as  the  oourt  may 
impoee."  This  is  clearly  a  debt  provable  in  the  bank- 
nptoy.  The  money  waa  payable  by  the  bankrupt  aa  a 
troitee,  but  whether  it  waa  payable  in  that  reapect  or 
«  a  debt  claimable  by  virtue  of  the  order,  it  ia  a  debt 
vliieh  he  can  be  called  upon  to  pay — that  ia,  it  ia 
pnTsble  in  hia  bankruptcy.  Therefore,  the  remedy 
againat  the  peraon  or  the  property  of  the  debtor  ia  for 
the  moment  auepended.  Mr.  Waggett  auggeata  that  it 
niut  be  money  in  hia  handa,  or  the  order  would  not 
bare  been  made ;  but,  even  If  ao,  it  would  still  be  merely 
i  debt.  It  would  be  quite  different  if  it  were  a  aum  in 
OoDsols,  or  money  on  deposit  at  a  bank,  or  anything  of 
flttt  kind,  for  then,  being  a  fund  that  he  was  trustee  of, 
itvonld  not  be  the  property  of  the  debtor  at  all,  and 
in  that  caae  there  might  be  a  remedy  againat  hia 
psnon.  But  there  ia  nothing  of  that  kind  here,  ao  the 
tppUoatfon  ia  wrong,  under  the  9th  aection  of  the 
Bankzoptey  Act,  1883.  Mr.  Waggett  points  out  that 
the  lasolt  of  thia  will  be  that  a  fraudulent  truatee  who 
beeomea  a  fraudulent  bankrupt,  and  by  reaaon  of  hia 
OVQ  conduct  doea  not  get  hia  diacharge,  may  by  that 
te  acquire  hia  freedom.  That  fact  is  to  be  deplored, 
Init  I  have  nothing  to  do  with  It  now.  The  worda  of 
the  Act  aeem  to  me  to  be  plain,  and  beaidea  them  I 
Ittm  the  two  oaaea  cited  by  Mr.  Oawald :  Oobham  t. 
•Mm,  under  the  Act  of  1869,  and  In  re  Byley,  Ex 
P»^  The  Official  Beeeiver,  nnder  the  preaent  Act.  So 
I  have  two  oases  giving  effect  to  the  plain  language  of 
^  Act,  and,  in  my  opinioo,  I  have  no  Juriadiotion  to 
BMka  the  order,  and  muat  refuae  the  application.  Mr. 
^ald  haa  aaked  for  coata  on  the  ground  that  the 
pUntifb'  aolicitor  must  have  known  all  the  circum« 
rtaacee,  but  I  do  not  care  to  give  costs  to  a  defaulting 
tnistee. 

IfcKon  re/uaei.    No  order  a»  to  eoeU. 

SoUdtors,  isT.  8.  Sydney;  Emanuel,  Bound,  dt 
"otton. 


Feb.  18, 19, 80;  March  27. 


Chan.  Div.  I 
Stirling,  J.  J 

In  re  Cabbiff  Sayings  Banx. 
Daties'  CAfiB.  (a.) 

Oompany^^Saving^  hank — Winding  up^Trusteee  and 
manager$^'Omi$»ion  —  Negleti  —  Mie/eaeance — (7on- 
tribulory — Samnge  Banke  Acte  Amendment  Ad,  1863 
(26  Jb  27  Vid.  c  9n)^TrtJieUe  Savinge  Bank  Ad, 
1887  (50  d>  51  Ftef.  e.  47)— Companies  Ad,  1862, 
$$.  165,  800. 

By  eedion  11  of  the  Savinge  Banke  Adi  Amendment 
Ad,  1863,  trueieee  or  managere  of  eavinge  banke  are 
eioempied  from  pereonaH  liability,  except  (inter  alia)  for 
neglect  or  omieeion  in  complying  with  the  rulee  and 
regulatione  required  by  the  Ad  to  be  ctdopted  for  the 
maintenance  of  eheeke  and  the  audit  and  examination  of 
aocounte, 

D.,  a  former  manager  and  truatee  of  a  eavinge  bank 
omitted  to  obeerve  the  requiremente  of  the  eedion,  and 
fraude  were  committed  by  the  aduary  which  neceeeitated 
the  ioinding  up  of  the  batik. 

Held,  that  the  eedion  rdieved  a  trueiee  or  manager 
from  liability  to  contribute  under  eedion  200  of  the 
Oompaniee  Ad,  1862,  and  that  D.'e  name  ought  not, 
therefore,  to  be  eetHed  on  the  list  of  eontributoriea. 

Held,  aleo,  that  the  omieeion  or  neglect  to  obeerve  the 
rulee  and  regulatione,  although  it  did  not  render  a 
truetet  liable  ae  a  contributory,  eonetituted  a  miefeaeanee 
or  breach  of  trust  within  the  meaning  of  eedion  165  of 
the  Oompaniee  Ad,  1862,  and  that  D,  must,  therefore, 
contribute  an  adequcUe  sum  to  t?ie  aeeete  of  the  bank  by 
way  of  compeneation. 

Adjourned  aummons. 

Two  aummonaea  were  iaaued  by  the  offtoial  liquidator 
of  the  Cardiff  Savinga  Bank,  by  the  first  of  which  he 
sought  to  have  Mr.  Peter  Daviea  settled  on  the  list  of 
contributories ;  and,  by  the  second,  he  asked  that  Davies 
as  being  a  contributor,  or  otherwise  under  the  pre- 
visions of  section  165  of  the  Companies  Act,  1862,  and 
having  regard  to  section  11  of  the  Savings  Banks  Acta 
Amendment  Act,  1863,  might  be  declared  liable  in 
respect  of  certain  acts  and  omissions  which  fell,  aa  it 
waa  alleged,  within  the  ezceptiona  from  the  preteotive 
powers  of  that  aeotioD. 

The  Cardiff  Savinga  Bank  waa  originally  formed  ao 
far  back  aa  1819,  but  it  waa  reconatituted  after  the 
paaaing  of  the  Act  of  1863,  and  the  rules  under  which 
it  thenceforth  carried  on  buaineaa  were  certified  by  Mr. 
Tidd  Pratt  on  the  19th  of  November,  1863.  Ita  affaira 
were  conducted  by  a  preaident,  seventeen  trustees,  and 
thirty- seven  managers.  Peter  Davies,  the  respondent, 
became  a  manager  in  1868,  and  a  trustee  in  1882.  He 
carried  on  business  as  a  draper  at  No.  10,  Duke-street» 
Cardiff,  the  street  in  which  the  offloee  of  the  bank  were 
situated,  and  he  appeared  to  have  taken  an  active  part 
in  the  management  of  the  affairs  of  the  bank  from  the 
date  of  his  appointment  aa  manager  doarn  to  the  time 
when  the  bank  ceaaed  to  carry  on  business.  From  1850 
down  to  the  time  of  his  death  (the  26th  of  Mareh,  1886) 
the  actuary  and  paid  officer  of  the  bank  was  James 
Emerson  Williama,  who  appeared  throughout  hia  life  to 
have  enjoyed  the  reapect  and  complete  confidence  of 
the  truateea  and  managera  of  the  bank,  aa  well  aa  of 
hia  fellow-citizena  at  Cardiff,  where  he  held  various 
public  offlcea.  Upon  hia  death,  however,  it  waa  aacer« 
tained  that  he  had  been  guilty  of  fraud,  and  bad 
abatracted  very  large  auma  of  money  which  ought  to 
have  been  found  in  the  ooffera  of  the  bank,  whoae 
a«8eta  were  inaufficient  to  meet  the  daima  againat  it  by 

(a.)  Reported  by  W.  Ivnarr  Cook,  Beq.,  BarrUter-at- 
Law. 
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many  thooBands  of  pounds.  Under  those  ciroamBtances 
the  bank  enapended  payment  in  April,  1886.  Sabse- 
qnently,  in  or  abont  September  of  the  same  year, 
arrangements  were  made  by  the  trustees  and  managers 
under  which  a  large  number  of  the  depositors  aocepted 
payment  of  17s.  6d.  in  the  pound  in  some  oases,  and 
in  others  ot  17s.  in  the  pound,  in  satlsf action  of  their 
claims.  A  oertain  number  of  the  depositors,  howe?er, 
refused  to  accept  these  terms,  and  the  affedrs  of  the 
bank  were  investigated  by  a  commissioner  (Bir.  Lyulph 
Stanley)  appointed  under  the  Trustee  Sayings  Bank  Act, 
1887  (50  &  51  Vict.  c.  47),  and  ultimately,  upon  the 
petition  of  the  Oommissioners  for  the  Reduction  of  the 
National  Debt,  presented  under  seotion  3  of  the  last- 
named  Act,  an  order  was  made  for  the  winding  up  of 
the  bank  as  an  unregistered  company  under  the  pro- 
Tisions  of  the  Oompanies  Act,  1862,  and  the  Acts 
amending  the  same. 

The  obarge  aguust  Davies  of  misfeasance  and 
breach  ot  (rast  in  relation  to  the  bank  was  in  respect 
of  various  matters  which  may  be  grouped  under 
the  following  heads  —  (a)  neglecting  or  omitting 
to  comply  with  the  roles  and  regolations  required 
by  the  Act  of  1863  with  reference  to  transactions 
of  deposit  and  repayment;  (h)  neglecting  or  omit- 
ting to  comply  with  such  rules  and  regulations  with 
reference  to  the  audit  and  examination  of  accounts  ; 
(c)  permitting  deposits  to  be  reoeived  which  were 
illegal  or  irregular  by  reason  of  their  exceeding  in 
amount  the  limits  imposed  by  the  Act,  or  by  reason 
of  the  depositor  being  entitled  to  the  same  benefit  from 
other  funds  in  the  bank,  or  from  funds  in  another 
savings  bank;  (d)  misapplication  ot  the  funds  of  the 
bank  after  it  suspended  payment  in  connection  with 
the  arrangements  for  effecting  compositions  with  the 
depositors.  The  rules  and  regulations  required  in  the 
case  of  every  savings  bank  by  the  Act  ot  1863  which 
Davies  was  charged  with  neglecting  to  observe  were 
those  comprised  in  sections  2,  3,  6,  10,  11,  21,  38,39, 
and  55 ;  and  ot  these  those  comprised  in  section  6  were 
the  principal.  Shortly  stated,  the  chief  requirements 
of  section  6  are  that  (2)  not  lest  than  two  persons, 
being  either  trustees,  managers,  or  paid  officers,  one  of 
whom  is  to  be  a  trustee  or  manager,  are  to  be  present 
on  all  occasions  of  public  business,  and  to  be  parties  to 
every  transaction  ot  deposit  and  •  repayment,  so  as  to 
form  a  double  check  on  every  transaction  with 
depositors ;  (3)  the  depositors'  pass  books  are  to  be 
compared  with  the  ledger  on  every  repayment ;  (5)  no 
money  is  to  be  received  from  or  paid  to  depositors  ex- 
cept at  the  office  and  during  the  usual  hours  for  public 
business  ;  the  other  requirements  are  sufficiently  re- 
ferred to  hereinafter. 

Section  11  is  as  follows : — "No  trustee  or  manager  of 
any  savings  bank  (subject  to  the  provisions  hereinafter 
contained  in  respect  of  savings  banks  in  Ireland)  shall 
be  personally  liable,  except— 

1.  For  moneys  actually  received  by  him  on  account 
of  or  for  the  use  ot  such  savings  bank,  and  not  paid 
over  and  disposed  of  in  the  manner  directed  by  the 
rules  of  the  savings  bank. 

2.  For  neglect  or  omission  in  complying  with  the 
rules  and  regulations  required  by  this  Act  to  be  adopted 
as  hereinbefore  is  provided  in  the  maintenance  of 
checks,  the  audit  and  examination  ot  accounts,  the 
holding  of  meetings,  and  keeping  minutes  of  proceed- 
ings thereat. 

3.  And  also  for  neglect  or  omission  in  taking  security 
from  officers  asi  s  hereinbefore  provided." 

The  rules  ot  the  Cardiff  Savings  Bank  provided  (rule 
2)  that "  the  savings  bank  shall  be  open  for  receipts  and 
payments  on  every  Saturday  throughout  the  year, 
between  10  and  2  o'clock,  or  on  such  day  or  days  in 
every  week  as  the  trustees  and  managers  for  the  time 
being  shall  in  general  or  special  meeting  determine; 


and  for  the  receipt  of  deposits  only,  on  every  Hondsy 
and  Saturday  evenings,  from  7  till  8.30  p.m.*'  No  other 
days  than  tiiose  apeoifled  in  the  rules  for  reeeiptioc 
payments  were  ever  appointed.  The  rules  embodiel  ia 
most  cases,  in  the  very  language  of  the  statute,  tlie 
requirements  of  section  6  of  the  Act  of  1863.  If  thej 
had  been  duly  observed,  then  (1)  no  money  oonli  have 
been  received  or  paid  from  or  to  depositors  except  it 
the  office  of  the  bank,  and  during  the  usual  boon  fm 
public  business ;  (2)  one  trustee  or  manager  ought,  in 
addition  to  the  actuary,  who  was  a  paid  officer  of  the 
bank,  to  have  been  present  on  all  ocoasions  of  poblis 
business,  and  to  have  been  a  party  to  every  tnmitofciaii 
ot  deposit  and  repayment ;  (8)  the  depositor's  pass  book 
should  have  been  compared  with  the  ledger  on  ereiy 
transaction  of  deposit  and  repayment ;  (4)  an  exteaotod 
list  of  depositors'  balances  should  have  been  examined 
by  the  auditor  once  in  every  year ;  and  (5]  a  book 
containing  such  list,  checked  and  certified  by  the 
auditors,  should  have  been  open  at  any  time  dndng 
the  hours  ot  public  business  for  the  inspection  of  erary 
depositor  as  respects  his  own  account. 

It  was  alleged  by  the  liquidator,  and  in  the  view  of  the 
court  was  established  by  tiie  evidence,  that  to  the  knoi* 
ledge  of  Davies  these  requirements  were  not  cooipliedirith. 
It  appeared  that  the  actuary  was  in  the  habit  ot  leceinng 
deposits  .and  making  repayments  on  days  other  than 
Saturdays  and  Mondays,  and  in  the  absence  of  a  tnutes 
or  manager.    The  sums  received  or  paid  were  entecedin 
the  depositor's  pass  book,  and  also  in  the  cash  book 
kept  by  the  actuary,  and  this  latter  book  was  signed  by 
the  depositors.    Afterwards,  in  many  cases,  theentzisi 
in  the  actuary's  cash  book  were  copied  into  a  essh  book 
kept  by  the  trustees,  and  the  transaction  thus  appealed 
to  have  taken  place  at  a  time  when  the  bank  was  opea 
for  public  business.    The  result  of  this  mode  of  ooo- 
ducting  the  affairs  of  the  bank  vras,  as  the  ooort  bdd, 
that  the  actuary  falsified  his  cash  book,  and  represented 
that  he  had  made  greater  payments  than  he  actnallyhsd 
made,  and  had  received  smaller  sums  than  had  actually 
come  to  his  hands.      In  each  case    he  retained  the 
difference  and  thus  committed  frauds  to  a  very  laige 
extent. 

Sir  B.  E.  Wthaier,  A.G.,  F%9cher,  Q.O,,  and  Js^ 
Joyeet  for  the  liquidator,  referred  to  Criip  v.  Bvaftttrf, 

8  Bing.  394;  Chugh  v.  Bond,  3  T£j.  &  Or.  490 ;  GM 
V.  WaUer,  9  Beav.  497 ;  Boitock  v.  Fteyer,  14  W.  R 
120,  L.  R.  I  Eq.  26 ;  In  re  Oxford  Benefit  BaifaKaj 
and  Investment  SociOy,  35  W.  R.  116,  85  Ch.  D.  5M; 
Oompanies  Act,  1862,  ss.  62,  74,  165,  199,  200 ;  Saringi 
Banks  Acts  Amendment  Act,  1863,  sa.  11,  39, 48,  55. 

Buckley,  Q.O.,  and  Upjohn,  for  Davies,  cited  SMa 
V.  North  BriH$h  Auttralian  Co.,  11  W.  B.  862,  S  H.  ft 
C.  175 :  In  re  United  Service  Oo.^  Johndon*^  Mm,  19 
W.  B.  457,  L.  R.  6  Gh.  212. 

Sir  R  E.  Weheter,  A.G.,  in  reply,  referred  to  /a  re 
Royal  Victoria  Theatre  Syndicate,  Moore  and  Ik  M 
Torre'e  ease,  22  W.  R.  873,  L.  fi.  18  Eq.  661;  Inn 
Shields  Marine  Insurance  Association,  Lee  and  Mstrs 
case,  16  W.  R.  685,  L.  R.  5  Eq.  368 ;  In  re  Seyiam 
Railway  Co.,  Ex  parte  LitHedale,  22  W.  B.  443,  UB. 

9  Ch.  257 ;  In  re  European  Society  ArhitnOio^  ^^ 
Ex  parte  British  Nation  Life  Assurance  AssoMisiih^' 
W.  R.  88,  8  Oh.  D.  679. 

Cur.  adv,  vA 

March  27.— Stuilino,  J.,  after  stating  the  fsois  of  the 
case,  as  they  appeared  from  the  evidence,  as  to  tbs  aaods 
in  which  the  affairs  of  the  bank  were  conducted,  ooa- 
tinued  : — ^It  appears  to  me,  therefore,  that  the  '^^^''^ 
regulations  required  by  the  Act  of  1663  to  be  adopted 
as  regards  the  maintenance  of  checka  and  the  *<*"^^ 
tion  of  accounts  were  to  the  knowledge  of  the  respoadsBt 
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High  Ooubt. 


Dlfies  not  oompUed  with:  and  the  qnestion  aiiaes. 
What  Is  hu  liability  in  reapect  thereof  P  Now  apart 
from  the  statate,  if  the  preaident,  trnsteesi  and  managers 
hsdcaniedon  the  basinees  of  the  savings  bank,  aud  had 
reoei?ed  bj  themselves  or  their  agents  sams  of  money 
fhnn  depositors,  I  apprehend  that  they  would  have 
become  indebted  to  the  depositors  for  the  sums  so 
received,  and  would  have  each  been  liable  to  the  Inst  far- 
thing of  his  fortune  for  the  debts  so  incurred  ;  and  the 
drenraBtance  that  the  businees  was  carried  on  from  be- 
Devolent  or  public  spirited  motives  would  not  have  served 
to  exonerate  any  one  of  them  from  the  fufllment  of  such 
liability.  The  Ijegialatnre  has,  however,  thought  fit  fo 
intervene,  and,  regarding  the  promotion  of  thrift 
among  persons  of  small  means  as  a  matter  of  great 
public  importance,  it  has  enacted,  by  the  Act  to  con- 
solidate and  amend  the  laws  relating  to  savings  banks, 
S6  ft  27  Yict.  c.  87,  p.  11,  that  the  liabilities  of 
flie  trustees  and  managers  of  savings  banks  are  to 
be  limited  ia  the  following  manner.  [His  lordship 
resd  the  section  of  the  Act,  and  continued:  —  ] 
On  this  oocaeion  I  have  not  dealt  with  any  liability 
onder  sub-section  1,  for  although  attention  was  directed 
to  it  in  argument  it  was  ultimately  admitted  that  the 
sommons  before  me  was  not  framed  with  reference  to 
that  sab-section,  and  any  liability  of  the  respondent  will 
be  nnalfected  by  my  decision  on  the  present  oooaBion. 
What  I  have  now  to  deal  with  is  the  liability  of  Davles 
arising  from  his  neglect  or  omission  to  comply  with  the 
mles  and  regulations  referred  to  in  sub-section  2. 

It  was  contended  that,  under  section  200  of  the 
Gompanies  Act,  1862,  Davies  was  liable  as  a  contribu- 
tory. The  material  part  of  that  section  is  as  follows  :— 
"In  the  event  of  an  unregistered  company  "  (which  this 
bank  ia  to  be  treated  aa  being)  "being  wound  up, 
every  peraon  shall  be  deemed  to  be  a  contributory  who 
ie  liable  at  law  ox  in  equity  to  pay  or  contribute  to  the 
payment  of  •  .  .  any  aum  for  the  ndjnatment  of 
the  righta  of  the  members  amongst  themselves,  or  to  pay 
or  contribute  to  the  payment  of  the  coats,  chargeB,  and 
expenses  of  winding  up  the  company.     .     .     ." 

Now  this  section  has  been  the  subjoot  of  judicial 
eonatrnction  in  several  cases,  and  in  particular  by  the 
Court  of  Appeal  in  Eso  parte  British  Nation  Life 
Awurance  Association,  James,  L.J.,  there  says  (27 
W.  B.,  at  p.  93,  8  Ch.  D.,  at  p.  708):— "It  is 
nid  that  under  the  200th  section  of  the  Act  of 
1862  all  persons  legally  or  equitably  liable  to  con- 
tribute  to  the  aaeets  are  ooutributories,  and  may  be 
pQt  on  the  liat  as  such.  It  is  impossible  to  hold  that 
toy  person  who  ia  a  debtor  to  the  company  in  liquida- 
tion can  be  pot  on  the  list  of  contributories.  He  is 
bound  to  pay  moneys,  which  moneys,  when  paid, 
viQ  be  part  of  the  assets  of  the  company,  and  in  that 
Knie  he  is  liable  to  contribute  to  the  assets,  but  that 
docs  not  make  him  a  contributory  within  the  meaning  of 
the  Act  Again,  a  person  who  has  taken  ahares  in  the 
same  of  a  truet^e  ia,  as  between  him  and  his  own  trustee, 
the  person  liable  to  contribute,  but  that  does  not  make 
Um  a  contributory  ae  between  him  and  the  company. 
The  company  may  get  at  him  aa  it  has  in  several 
hutances  through  and  in  the  name  of  the  trustees.  But, 
>ti]],  the  equitable  liability  is  to  the  trustee  only,  and 
there  is  no  privity  or  direct  right  of  any  kind  as 
hetween  the  company  and  the  cestui  que  trust.  If  an 
officer  of  the  company  has  ukisappropriated  assets  " — 
^t  is  a  very  material  point — '*he  may  be  made  to 
Kfoad  them  to  the  liquidator  as  part  of  the  asaets,  but 
uttt  does  not  make  him  a  contributory.  The  plain 
meaning  of  the  Act  is  a  legal  or  .equitable  liability  to 
contribute  in  the  character  of  a  partner." 

By  ihat  exposition  of  the  meaning  of  the  enactment 
I  am  bound  ;  and  I  therefore  hold  that  the  liability 
referred  to  in  aection  200  is  the  legal  or  equitable  lia- 
mtj  to  contribute  in  the  character  of  a  partner.    Is, 


then,  this  the  nature  of  Davies's  liability  P  In  my 
opinion  it  is  not.  I  think  that  section  11  of  the  Act  of 
1863  relieves  him  of  such  a  liability,  but  as  the  piice  of 
auch  exemption  imposes  another— namely,  the  liability 
for  neglect  or  omission  in  complying  with  the  rules  and 
regulations  ;  and  that  this  liability  does  not  make  him  a 
contributory  any  more  than  doea  the  liability  of  an 
officer  of  a  company  to  refund  to  the  liquidator  assets  of 
the  company  which  he  has  misappropriated.  It  was 
said,  however,  that  even  if  Da?ies  were  not  liable  to 
payor  contribute  to  the  payment  of  any  debt  or  liability 
of  the  bank,  he  was,  at  all  events,  liable  to  pay  or  con- 
tribute to  the  payment  of  the  costs,  charges,  and 
expenses  of  the  winding  up.  In  my  opinion  thia  is  not 
so.  The  liability  to  contribute  to  the  costs  of  winding 
up  must,  like  the  liability  to  contribute  to  debts,  be  a 
legal  or  equitable  liability  in  the  character  of  a  partner. 
If,  without  any  default  on  the  part  of  the  trustees  or 
managers,  the  assets  had  proved  inauftoient  for  the 
Datiafaction  of  the  liabilitiea  of  the  bank,  and  iC  had 
become  neoeasary  to  have  recouree  to  the  proceaa  of 
winding  up  merely  in  order  that  the  liabilities  might  be 
duly  ascertained  and  the  assets  properly  distributed,  I 
cannot  aee  how,  in  the  face  of  section  11  of  the  Savinga 
fiank  Act,  it  wouli  be  poaaible  to  hold  the  truatees  or 
managers  liable  for  any  part  of  the  costs  of  such  a 
winding  up.  The  liability  in  respect  of  these  costs,  if 
auch  there  be,  and  it  ia  not  neceaaary  for  me  on  thia 
occasion  to  eay  whether  there  is  or  is  not,  must  be 
attributable  to  the  neglect  or  omiaaion  apeoifled  in  that 
aection. 

In  my  opinion,  therefore,  Davies  cannot  be  placed  on 
the  liat  of  contributories.  Ia  he,  then,  liable  under  sec- 
tion 165  of  the  Oompauies  Act,  1862  P  That  section 
provides: — [His  lordship  read  the  section,  and  con- 
tinued : — ]  The  Legislature  has  relieved  the  trustees 
and  managers  of  savings  banks  from  personal  liability, 
except  for  neglect  or  omission  to  comply  with  certain 
rules  and  regulations.  Those  rules  and  regulations 
have,  to  the  knowledge  of  Davies,  not  been  complied 
with ;  and  under  these  oircumstances  he  has  been 
guilty  certainly  of  omission,  if  not  also  of  neglect, 
within  the  moaning  of  section  11  of  the  statute.  That 
omission  or  neglect  appears  to  me  to  constitute  a  mis- 
feasance or  breach  of  trust  within  the  meaning  of  sec- 
tion 165,  and,  I  think,  by  reason  of  it  there  is  sufficient 
primd  facie  evidenoe  to  satisfy  me  that  the  asaets  of 
the  bank  are  less  than  they  ought  to  have  been,  and 
that  claims  which  those  assets  are  ineuffioient  to  meet 
may  be  established  in  the  winding  up.  That  being  so, 
Mr.  Davies  may,  in  my  opinion,  be  properly  compelled 
to  contribute  an  adequate  sum  to  the  asssts  of  the 
company  by  way  of  compensation.  It  was  said  on  be* 
half  of  the  respondent  that  the  actuary  was  a  man  of 
high  respectability,  who  enjoyed  the  confidence,  not 
only  of  the  trustees  and  managers,  but  of  all  his  fellow 
townsmen  in  Oardifl.  That  appears  to  me  to  be  no  defence 
whatever.  The  Legislature  has  imposed  on  the  trustees 
and  managers  this  obligation — that  not  less  than  two 
persons  shall  be  present  on  all  occasions  of  publio 
business  for  the  purpose  of  watching  and  checking  all 
transactions  of  deposit  and  repayment.  That  duty,  to 
the  knowledge  of  Davies,  was  omitted  to  be  performed. 
What  was  the  object  of  the  double  check,  for  the  main- 
tenance of  which,  provision  ia  ao  anxiously  made  by  the 
statute  r  Surely  to  prevent  the  banlc  from  being 
defrauded.  How,  theui  can  it  be  any  excuae  for  the 
omiaaion  that  the  transaction  of  buainess  was  intrusted 
to  a  single  person  to  all  appearance  worthy  of  trust  ? 

Such  persons,  as  experience  shows,  not  unfrequently 
yield  to  such  temptations  as  were  offered  in  the  present . 
case  to  the  actuary;  and  the  possibility  of  auch  an 
event  was  an  evil  against  which  the  Legislature,  in  my 
opinion,  deaired  to  guard.  Such  frauds  constitute  one 
of  the   very  mischiefs  which  it  was  the  aim  of  the 
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statute  to  preTent.  Thesa  observations  appear  to  me  to 
answer  another  objection  nrged  on  behalf  of  the  respond- 
ent— namely,  that  the  damage  occasioned  by  the  acts  of 
the  actuary  was  too  remote.  Again,  it  was  said  that 
other  trustees  and  managers  were  not  less  responsible 
than  Da  vies  for  the  non-observance  of  the  statutory 
requirements,  and  that  an  order  ought  to  be  made 
against  them  as  well  as  against  him.  The  evidence 
certainly  appears  to  indicate  that  other  trustees  and 
managers  may  or  ought  to  have  been  aware  of  the  dis- 
regard of  the  regulations,  and  it  is  qoite  possible  that  at 
some  future  period  they  may  be  held  liable  for  the 
neglect  or  omission  which  I  hold  to  be  established 
against  Davies.  If  so,  it  may  be  desirable  that  the 
amount  to  be  contributed  by  each  of  them  to  the  assets 
of  the  company  by  war  of  compensation  should  be 
ascertained  at  one  end  the  same  time ;  but  this  appears 
to  me  to  afford  no  reason  why  I  should  abstain  from 
now  making  a  declaration  of  the  liability  of  Davies.  It 
is  expressly  Uid  down  in  In  re  Britiah  Ouardiin  Life 
ABBurance  Co.,  28  W.  R.  945,  14  Oh.  D.  335,  that 
there  is  nothing  in  section  165  which  points  to  the 
necessity  of  having  everyone  concerned  before  the  court 
upon  an  application  under  U.  Oa  one  matter  which 
was  much  pressed  upon  me  I  must  say  a  few  words, 
although  I  do  not  regard  it  as  at  present  ripe  for 
decision.  It  was  strenuously  contended  that  the  actuary 
had  no  authority  on  behalf  of  the  bank  to  receive  any 
earns  of  money  out  of  the  usual  hours  for  public 
businesa ;  and  that  there  oouli  be  no  liability  on  the 
part  of  Davies  for  any  such  receipts  which  did  not  come 
to  the  actual  possession  of  the  bank.  It  is  to  be 
remembered,  however,  that  the  true  recdipta  were 
entered  in  the  pass  books  of  the  depositors  and  in  the 
ledgers  of  the  bank,  and  that  in  many  caaes  the 
depositors  were  compromised  with,  on  the  footing  of  the 
assets  of  the  bank  being  liable  to  make  good  these 
receipts ;  and,  without  expressing  a  final  opinion  on  the 
matter,  I  am  of  opinion  that  there  is  a  case  for  further 
investigation  in  respect  of  which  it  may  ultimately  ptove 
that  Daviea  is  under  some  liability.  Subject  to  any 
observations  which  may  be  made  on  the  form  of  the 
order  (to  which  I  shall  be  most  willing  to  give  atten- 
tion), I  think  I  am  bound  to  declare  that  Davies  is  liable, 
in  the  words  of  the  statute,  for  neglect  or  omission  in 
complying  with  the  rules  and  regulations  of  the  statute 
26  &  27  Yict.  €.  87,  to  be  adopted  in  the  maintenance 
of  checks  and  the  examination  of  accounts ;  and  to 
direct  an  inquiry  what  sums  of  money  ought  to  be  con- 
tributed by  him  to  the  assets  of  the  company  in  respect 
of  such  neglect  or  omission. 

With  the  remaining  questions  raised  by  the  summons 
I  propose  to  deal  briefly,  for  they  also  appear  to  be  at 
present  not  ripe  for  decision.  The  evidence  shows  that 
sections  38  and  39  of  the  Act  of  1863  have  been  violated, 
and  that  deposits  were  received  by  the  bank  which  were 
totally  or  partially  improper  to  be  received,  either  by 
reason  of  the  deposit  exceeding  in  amount  the  limits 
imposed  by  statute  or  by  reason  of  the  depositor  being 
entitled  to  some  benefit  from  the  funds  of  the  bank  or 
some  other  savings  bank.  In  1884  and  1885  the  atten- 
tion of  the  directors  was  called  to  this  by  the  auditor 
in  those  reports  to  which  I  have  already  referred.  [His 
lordship  then  read  passages  from  the  auditor's  reports 
for  1884  and  1885,  and  continued :— ]  The  result  of 
this  is  that  the  National  Debt  Commissioners  have  paid 
interest  on  deposits  of  larger  amount  than  the  statute 
authorizes^  and  they  have  made  a  claim  in  the  winding 
up  to  be  repaid  the  interest  on  such  depcaits  so  far  as 
they  exceeded  the  legal  limit.  Until  that  claim  has 
been  dealt  with  and  its  validity  esUblished,  it  would 
seem  to  me  premature  to  express  an  opinion  on  the  lia- 
bility of  Davies  in  respect  of  these  excessive  deposits. 
Lastly,  the  trustees  and  managers  are  alleged  to  have 
misapplied  the  funds  of  the  bank  after  the  suspension 


of  payment  in  stamping  the  documents  by  whieh  oer- 
tain  of  the  depositors  purported  to  release  the  tnutssi 
and  managers  from  liability  in  providing  for  the  oosti 
and  expenses  of  and  ccnnected  with  the  preparattoa 
and  execution  of  such  documents  and  otherwise,  sod 
in  payments  to  a  Mr.  Roberts  for  services  in  connection 
with  what  is  termed  '*  the  unauthorfsei  winding  up  of 
the  bank,"  and  otherwise.  Questions  are  Itliely,  si  I 
understand,  to  arise  in  the  present  winding  op  witli 
reference  to  these  releases  and  the  proceedings  of  tlie 
trustees  and  managers  after  the  suspension  of  the  bank ; 
and,  uutil  these  have  been  dealt  with  or  disposed  of,  I 
do  not  see  how  the  claims  of  the  liquidator  can  Im 
effectually  dealt  with.  It  seems  to  me  beet  that  thsM 
portions  of  the  summons  should  stand  over  for  tlis 
present ;  but  I  am  quite  willing  to  consider  ths  pro- 
priety of  directing  any  inquiries  the  prosecottoo  of 
which  will  Uad  to  any  useful  result. 

Solicitors,  Hare  A  Oo. ;  BeUf  Brodrick,  <ft  Grog,  foe 
H,  Cou$in$,  Cardiff. 


In  re  Bbisiol  Joint-Stock  Burx.  (a.) 

Company — Winding  up^Beitrve  /und^SharehMt^t 

pHiiion — ImpouibUity  of  earrying  on  huiinm^wd 

and  equitable  cau$e  for  winding  up-^Major^  ef 

BhareholderB  opposing  pefifton — Oompaniee  Jcf,  1862 

(25  <fe  26  Vict,  c.  89),  ss.  79,  80— (7om/>aaiei  A^ 

1879  (42  A  43  VicL  c  76),  s.  5. 

The  capital  of  a  company  wai  divided  into  £10  $hatft, 

of  which  £5  per  ahare  wae  not  to  he  called  up  exeefi  ia 

the  event  of  a  winding  up.     The  company  never  mode 

any  pro/Us  during  the  eix  yeare  of  it$  exietence;  U  Ml 

now  doing  no  hutineu,  and  aU  the  paid-up  oapiUd  had 

been  lost,  except  enough  to  ehow  a  balance  of  £337  of 

assets  over  liabilUiee.    It  eUU  had  offlcee.    2,400  iharu 

out  of  100,000  had  been  issued.     There  were  no  dM, 

except  directors*  fns,  which  would  not  be  eiaimed  exeept 

in  a  winding  up*     On  a  winding-up  petition  by  a  am- 

tributory,  supported  by  a  minority  of  the  sharehilden, 

Held^  that  the  court  had  power^  where  the  sutuirotosi 
of  a  company  had  gone,  to  order  a  winding  up,  esm 
against  the  wishes  of  the  majority  of  the  shareholdert, 
where  there  were  no  debte,  and  on  a  sharehoUtr't 
petition ;  that  the  shareholders  had  a  right  to  rtfm  to 
have  the  business  continued  at  the  cost  of  the  reserve  /aa^ 
which  they  had  contracted  to  subtcribe  to  only  ta  tte 
event  of  a  winding  up  ;  that  th/s  subfect^matler  of  ths 
company  had  failed;  and  that  the  winding-up  ordtr 
must  be  made* 

Petition. 

This  was  a  winding-up  petition  by  a  akaieholdsr,  ia- 
volving  a  question  as  to  the  effect  upon  the  poaidoa  of 
the  company  of  the  possession  of  reserve  capitaL 

The  company  was  originally  registered  on  the  Slst  of 
May,  1864,  without  articles  of  association,  and  with  a 
share  capital  of  £2,000,  but  by  a  special  resolotioo  of 
the  12th  of  June,  1884,  confirmed  on  the  30tb,  artidss 
of  association  were  adopted  in  subsUtnUon  for  l^lMs  A 
of  the  Companies  Act,  1863,  and  the  share  capitsi  was 
increased  by  the  addition  of  £998,000  divided  late 
99,800  ahares  of  £10  each. 

Bj  the  memorandum  of  association  it  was  proviM 
that  not  more  than  £5  per  share  should  be  oallsd  np 
except  In  accordance  with  the  provisions  of  the  Ooa- 
panies  Act,  1879. 

(a.)  Beported  by  H.  0.  Ropbb,  Esq.,  Bairister-st-Uw« 
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2,400  sbarea  were  allotted,   and  oq    theae    £5   per 
abare  bad  been  paid. 

Tbe  company  commenced  businoss  as  bankers  in 
Bristol  shortly  after  tbe  date  of  the  registration,  but 
their  operations  resulted  in  a  loss,  and  in  1888  they 
enrrendered  tbe  lease  of  their  premises  and  retired  to 
•  small  office  in  a  side  street,  where  the  business  was 
carried  oo  by  the  chairman  of  the  directors  with  one 
derk  and  an  office  boy.  There  were  two  other  directors, 
bat  thej  lifed  at  a  distance. 

Tbe  balance-sheet  of  tbe  7th  of  December,  1889, 
•bowed  total  liabilities  £889  158.  8d.  against  assets 
£\;SS6  J7t.  5d.,  leaving  a  sarplua  of  £337  Is.  9d.,  but 
the  whole  of  the  called-up  capital  of  £12,000  had  dis- 
sppeared  in  preliminary  expenses  and  bosioees  losses. 
!nie  directors,  however,  insisted  that  the  bad  debts 
Ind  been  Talued  at  too  lo«r  a  figure.  Tbe  auditor's  re- 
port also  stated  that  there  might  be  a  further  liability 
to  the  directors  in  respect  of  remuneration  and  travel- 
liog  expenses,  which  were  not  iucloded  iu  the  balance- 
ihaet  The  directors'  fees  were  in  ftrrear  to  the  extent 
of  about  £1,000,  but  it  was  stated  that  they  did  not  in- 
tend to  ask  for  payment  of  any  part  of  this  unless  the 
eompany  were  wound  up.  There  were  no  other  out- 
side ereditors.  Two  winding-up  petitions  had  been 
previously  presented,  but  unsnoceBsfuUy. 

Negotiations  for  tbe  formation  of  a  new  bank  having 
its  head  office  in  London  and  for  the  fusion  of  the 
eompany  in  that  undertakiog  were  in  progress,  but  no 
definite  proposal  had  as  yet  been  made. 
The  petition  was  presented  on  the  8th  of  March,  1890. 
Thereupon  a  meeting  of  shareholders  was  called, 
when  twenty-seven  attended,  representing  £8,275,  and 
passed  a  resolution  unanimously  requesting  the  directors 
to  oppoee  tbe  petition. 

Under  the  articles  of  association  five  shareholders 
were  the  number  reqaisite  to  form  a  quoram  at  general 
meetingSy  and  motions,  except  in  certain  cases,  were 
to  be  decided  by  a  simple  majority  of  votes  given 
tiieieon«  and  in  the  first  instance  by  a  show  of  hands. 
Article  125  provided  for  a  declaration  of  dissolution  at 
a  special  meeting  when  three-quarters  of  the  paid-up 
capital  should  have  been  exhausted  ;  and  by  article  1 26 
the  company  might  at  any  time  pass  a  resolution  for  a 
voluntary  winding  up  by  a  majority  of  at  least  three- 
qoaitera  in  nnmbei  and  value,  present  in  person  or  by 

PlOZJa 

The  shares  of  the  company  bad  been  returned  to  the 
Inland  Bevenue  as  valueless,  and  some  of  them  had  been 
•old  for  28.  6d.  each. 

Bighy,  Q.C.^  and  FarwtU^  for  the  petition. 

BentihaWt  Q^C*^  and  FarwtLly  for  forty  sbareholdera 
holding  1,019  shares,  supported  the  petition. 

Marten^  Q.C.^  and  E,  Ford,  for  the  company.— There 
are  no  debta  except  the  directors'  fees,  and  they  will 
not  claim  them  except  iu  the  event  of  a  winding  up.. 
There  baa  been  no  demand  for  payment  of  debts ;  Ex 
parie  Spatkman,  1  Mac.  &  G.  170 ;  In  re  European  Life 
AiBuranee  Society,  18  W.  B.  9,  L.  B.  9  £q.  122.  The 
iobaCratnm  of  the  eompany  has  not  gone :  Baring  v. 
DkBy  1  Cos.  213;  In  re  Suburban  Hotel  Co.,  15  W.  B. 
1096,  K  B.  2  Oh.  737.  The  court  will  not  order  a  wind- 
ing np  where,  as  here,  a  majority  of  tbe  shareholders  are 
oppoaed  to  it:  In  re  Langham  Skating  Bink  Co.,  5 
Gb.  D.  669,  25  W.  B.  Dig.  65 ;  In  re  Middlttborougk 
Ai§eaMy  BooiM  Co.,  28  W.  B.  868,  14  Oh.  B.  104. 

Haidane,  Q,C.,  and  0$wald,  for  twenty-five  share- 
hMbexB  holding  605  shares. — ^The  court  will  not  interfere 
With  tbe  domeatio  affairs  of  the  company,  and  •  the 
iharelioldera  have  agreed  that  the  majority  shall  bind 
Qie  minority.  No  order  to  wind  up  a  company  poaaes- 
ib^  xeaerve  capital  has  ever  been  made  except  on  a 


eieditor's  petition.  The  company  is  not  nnable  to  pay 
its  debts  within  aectioBS  79  and  80  of  the  Oorapahies  Act, 
1862.  The  assets  are  greater  than  the  liabilities,  so 
this  is  only  a  domestic  question,  and  gives  a  shareholder 
no  right  to  invoke  the  protection  of  the  court.  The 
company  is  a  going  concern,  negotiations  are  on  foot  to 
transfer  the  business  to  another  company.  The  right 
it  possesses  to  issue  capital  is  valuable,  since  duty  was 
charged  on  nominal  capital  by  the  Customs  and  loUud 
Bevenne  Act,  1888,  s.  11 :  In  re  Haven  Gold  Mining 
Co.,  30  W.  B.  389,  20  Oh.  D.  151 ;  In  re  Oermaa  Date 
Coffee  Co.,  30  W.  B.  717,  20  Oh.  D.  169. 

No  reply  was  called  for. 

EaKBwiOH,  J. — I  think  a  winding-up  order  must  be 
made.     This  is  a  petition  presented  by  a  shareholder 
and  supported  by  other  shareholders,  and  none  of  the 
creditors  appear,  at  least  in  that  character.    The  share- 
holders do  not  all  appear,  but  of  those  who  do  appear 
more  support  than  oppose  the  petition.     It  muAt  not  be 
assumed  from  that  that  a  majori^  of  the  whole  of  the 
shareholders  support  the  petition ;  far  from  it.     If  the 
shareholders  desiring  a  winding  up  were  in  a  majority 
they  would,  no  doubt,  obtain  it  in  a  different  way,  and 
not  by  petition.    But  I  must  take  it  that  those  who  do 
not  appear  here  either  in  support  or  opposition  are  not 
sufficiently  careful    about    the    result  to  express  any 
opinion.    Probably  some  are  unable  to  be  present,  but 
the  substantial  result  is  as  I  have  stated.     In  all  cases 
where  a  contributory  petitions  for  a  winding  up  the 
court  has  regard  to  t«ro  matters  which  must,  from  first 
to  last,  be  kept  in  view— first,  the  unwillingness  of  the 
court  to  interfere  with  shareholders  in  the  management 
of  their  affairs,  including  the  question    whether  the 
business  ought  to  be  continued  or  not,  and  whether  the 
winding  up  should  be  voluntary  or  by  the  conrf .     There 
are  cases  in  which  no  question  as  to  a  voluntary  wind- 
ing np  arises,  and  then  the  only  question  is  whether 
there  should  be  a  winding  up  by  the  court  or  a  con- 
tinuance of  the  business.     That  is  ihe  case  here.    The 
opposition  say  that  the  business  ought  to  be  continued. 
The    second    point    it,    that  there    is  Jurisdiction   in 
extreme  cases  to  wind  up  a  company  at  the  instance  of 
a  contributory,  notwithstanding  that,  as  in  this  case,  he 
is  not  supported  by  a   majority  of  the    shareholders. 
The  court  has  expressed  considerable  reluctance  to  exer- 
cise this  Jurisdiction,  and  has  cautiously  expressed  the 
terms  of  its  exercise  ;  yet  that  right  has  been  sufficiently 
asserted.    The  Jurisdiction  was  aaserted  more  than  once 
by  Lord  Oaizns  in  In  re  The  Suburban  Hotel  Co.,  and 
also  by  James,   Y.C.,  in  In  re  The  European  Life 
Auuranee  Society.    In  the  former  case  and  in  several 
others  the  ground  of  the  decision  has  generally  been  the 
impossibility  to  continue  the  business.    Lord  Oairns  says, 
at  page  745 : — *'  That  case  (Jenninge  v.  Baddeley)  there- 
fore establiehed  this  proposition,  and  this  only,  that,  if 
there  be  a  complete  impossibility  of  pursuing  the  part- 
nership business  which  was  contemplated  at  the  time 
the  partnership  was  made,  the  court,  in  the  case  of  an 
ordinary  partnership,  would   dissolve  it  even  without 
consent " ;  and  he  says  that  that  would  refer  to  a  Joint- 
stock  company.     It  is  not  very  ea«y  to  say  what  is 
meant  by    the  expression  "impossibility  to  carry  on 
business,"  but  several  cases  have  come  before  the  court. 
I  will  take  three  as  illustrations.    The  Suburban  Hotel 
Co.,  in  which  it  was  held  that  the  impossibility  did  not 
exist;    In   re  Haven  Gold  Mining    Co.,  and  In  re 
German  Date  Co  fee  Co.    In  In  re  Haven  Gold  Mining 
Co.    the   mines    had    no  existence,  or  could  not  be 
posseased  by  tiie  company,  so  tbe  pbysioal  substratum 
was  altogether  gone.    In  the  (German  Date  Coffee  Co. 
there  was  a  patent  for  making  coffee  out  of  datesi  but 
the  court  came  to  the  conclusion  that  the  company  was 
formed  to  work  a  G^erman  patent  which  had  never 
existed,  and  that,  therefore,  the  suMeot-matter  of  the 
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bnainefis  failed.  So  we  have  two  inatenoea  where  the 
physical  BulMtratan  of  the  company  waa  non-ezistent 
and  the  company  waa  ordered  to  be  wound  up.  But  it 
is  to  be  obserTcd  that  in  these  oasea  reference  waa 
made  to  Baring  t.  Dix,  an  older  case  of  ordinary  part- 
nership, as  stating  the  rules  on  which  the  court  pro- 
oeedp,  and  there,  notwithstanding  the  use  of  the  word 
**  iuTalid  "  by  Lord  Oaima,  I  collect  from  the  report  in 
Cox  that  the  patent  did  exist,  but  the  invention  totally 
failed,  and  was  entirely  given  up;  and  it  waa  held  that 
the  substratum  of  the  partnership  had  failed,  and  the 
court  directed  a  reference  to  the  master  to  see  whether 
the  budinese  could  be  carried  on  according  to  the  articles 
of  partnership,  with  an  intimation  that,  if  it  could  not, 
the  partnership  must  be  disaolved.  So  failure  of  the 
substratum  was  treated  as  ground  for  a  dissolution.  I 
take  it,  therefore,  that,  where  the  subject-matter  of  a 
company  is  gone,  the  court  will  make  a  winding-up 
order,  net  because  the  shareholders  wish  it,  but  because 
what  the  company  waa  formed  for  cannot  be  done,  and 
that  the  court  has  jurisdiction  to  order  a  winding  up. 
Before  coneideriug  that  point  with  reference  to  this  case 
I  must  revert  to  Mr.  Haldane's  contention,  which  was 
also  mentioned  by  Mr.  Rigby  in  hia  opening.  This  case 
is  different  from  any  other  case  which  has  been  pre- 
aented  to  the  court.  I  am  not  aware  of  any  petition  by 
a  contributory  asking  the  court  to  wind  up  a  company 
poasessiog  reserve  capital.  The  chartered  companies, 
which  were  formed  on  the  principle  of  there  being  a 
certain  amount  of  the  original  subscription  available  in 
the  event  of  liquidation,  were  wound  up  sometimes  by 
the  court,  but  always  on  a  creditor'a  petition. 

The  Act  of  1879  has  not  long  been  in  existence,  and 
I  have  no  knowledge  of  any  case  in  which  a  contributory 
has  come  to  the  court  and  said,  "  I  decline  to  allow  my 
credit  to  be  further  pledged  aa  regards  the  amount 
which  I  am  bound  to  subscribe  to  in  the  event  of  a 
winding  up,  but  in  no  other  event.*' 

The  books  are  full  of  cases  distinguishing  between  the 
winding  up  of  companies  limited  and  unlimited,  but 
there  appear  to  be  none  on  this  point.  A  contributory 
is  bound  to  contribute  to  the  full  extent  for  wbloh  he 
has  contracted,  to  enable  the  business  to  go  on,  and  he 
cannot  be  heard  to  say  that,  because  he  would  rather 
not  pay  up  his  shares  in  fall,  the  amount  which  he  has 
agreed  to  contribute  shall  not  be  contributed  to  enable 
those  who  wish  to  continue  the  business  to  do  so.  He 
has  contracted  to  contribute  as  long  as  the  business  is 
continued,  and  he  cannot  refuse  to  do  so.  As  regards 
unlimited  companies,  other  considerations  are  allowed 
to  intervene,    l  need  not  dwell  upon  those,  i 

Here  the  case  is  different.  A  shareholder  is  bound  to 
pay  £5  per  share,  and  another  £5  if  the  company  is 
ordered  to  be  wound  up.  I  must  inquire  what  is  the 
contract  between  the  petitioner  and  the  other  partners 
who  are  concerned  in  the  petition.  The  question  of  the 
ahareholder's  contract  was  discussed  by  Lord  Oairns  in 
In  re  the  Suburban  Hotel  Co.,  where  he  considered  the 
question  as  regards  the  poidtion  of  a  limited  share- 
holder, and  it  waa  also  discussed  in  In  re  the  European 
Life  AsBurance  Society.  The  question  there  was  the  con- 
tract on  a  policy— that  is,  with  a  creditor,  not  between 
ahareholders  inter  ee.  I  understand  that  the  contract 
between  shareholdera  is  that  the  trade  shall  be  conducted 
with  a  certain  amount  of  capital,  of  which  the  share- 
holder contfibutes  a  portion,  and  on  the  faith  of  the 
credit  attaching  to  hia  liability  to  contribute  more  in 
case  of  a  winding  up.  But  it  1b  said  that  the  trade 
must  be  carried  on  notwithstanding  that  the  capital  is 
exhausted,  and  so  as  to  bring  on  the  shareholder  this 
contingent  liability.  That  seems  to  me  to  be  patting 
tiie  reserve  capital  on  precisely  the  same  footing  as  the 
original  capital,  and  saying  that  the  trade  must  be 
continued,  and  he  must  be  made  liable  for  this  con- 
tribution, not  to  pay  the  debts  of  the  company,  but  in 


order  to  enable  the  directors  to  incur  debta.    That  ia 
not  the  contract  into  which  he  has  entered. 

Mr.  Marten  referred  to  article  126  in  opposition  to 
that  view,  but  that  refers  to  the  dissolution  of  the  com- 
pany in  certain  events,  and  it  doea  not  seem  to  me  to 
exclude  the  jurisdiction  of  the  court  if  the  case  is  made 
to  fall  within  the  Act  of  1862.  If  the  contract  is  what 
I  hold  it  to  be,  the  shareholders  may  invoke  the  protec- 
tion of  the  court,  notwithstanding  the  articles,  under 
which  they  cannot  insist  on  a  winding  up  except  in  the 
events  mentioned  in  article  126.  Here  events  justify 
me  in  making  a  winding-up  order,  and  compel  me  to  do 
so.  I  take  the  affidavits  and  the  balance-sheets  and  T 
find  it  suggested  that  the  state  of  affairs  is  not  truly  set 
out  in  the  latter,  and  that  the  assets  are  really  more 
yaluable  than  they  are  represented  to  be.  It  is  ex- 
tremely dangerous  to  make  statements  aa  to  what  was 
the  real  position  of  affairs,  but  there  is  a  more  satis- 
factory answer  than  that.  I  have  heard  no  statement 
or  evidence  that  one  single  penny  of  bad  debts  has  been 
recovered  since  last  year.  So  I  think  that  the  statement 
in  the  balanoe-sbeet  as  to  the  bad  debts  is  true.  Then 
as  to  the  other  assets,  the  only  point  is  the  preliminarj 
expenses.  Under  the  articles  the  directors  are  em- 
powered to  distribute  the  payment  of  preliminary  ex- 
penses over  several  years.  That  is  reasonable.  The 
expenses  might  be  large,  and  it  might  be  unfair  to  set 
them  against  capital  or  against  the  income  of  any  one 
year,  and  it  might  be  fairer  to  spread  them  over  several 
yearp. '  Bat  the  money  is  no  less  gone  because  it  ia 
distributed  over  several  years.  Preliminary  expenses 
have  no  leas  been  incurred  because  they  are  pfldd  for 
during  several  years. 

The  result  is  that  there  is  a  surplus  of  £337  Is.  9d.  on 
paper.  Part  of  that  consists  of  office  f  urnitare  and  part 
of  cash  in  the  hands  o(  agents  of  the  company.  But^ 
putting  it  at  its  besf,  there  was  a  surplus  of  £337  Is.  9d» 
Till  this  morning  I  had  pat  against  that  the  debt  to  the 
directors,  but  I  am  now  told  that  they  do  not  wish  to^ 
insist  upon  that  except  in  the  event  of  a  winding  up.> 
Previously  it  was  stated  to  me  in  the  alternative,  or 
unless  the  company  is  successful,  which,  of  course,  was 
the  only  other  chance  of  their  getting  it.  Xow  they  aay 
they  will  take  their  fees  only  in  the  event  of  a  winding 
up.  The  resalt  of  that  is  that  there  is  no  debt  of  the 
kind  payable,  so  I  pass  over  the  subject  of  debta  with 
this  remark,  that  I  do  not  agree  that  inability  to  pay 
debts  means  debts  not  only  demandable  but  demanded. 
There  is  not  a  word  in  James,  Y.O.'s  judgment  to  that 
effect.  So  there  is  a  surplus  of  £337  Is.  9d.  aa  asaeta 
with  which  to  continue  the  business,  but  they  have 
made  no  profits  at  all. 

It  is  suggested  that  they  made  £80  one  year,  but  it 
cannot  be  said  that  they  ever  really  made  a  profit* 
The  company  has  been  in  existence  six  years,  and  on  the 
average  amount  of  expenditure  this  surplus  will  be  gone 
in  less  than  one-third  of  a  year,  if  it  be  not  already 
gone.     But  I  am  told  that  there  are  two  or  three  reaaona 
why  the  company  should  not  be  treated  aa  in  a  hopeless, 
state  of  insolvency.    There  is  hope  of  a  transfer  to 
another  bank.    It  is  hardly  conceivable  that  any  bank 
would  give  anything  for  this  busloess,  although  it  is  aaid 
that  negotiations  are  in  progress.    So  I  pass  over  that* 
Then  I  am  told  that  they  may  carry  on  a  better  bosi* 
nesa  in  future ;  that  they  have  reduced  their  expenses 
and  changed  their  offices,  and  are  working  in  the  most 
economical  way.    No  doubt  it  is.     Those  offices  are  in  a 
back  street,  with  only  a  manager  and  an  office  boy  to  da 
the  work.    The  company  is  said  to  have  a  large  capacity 
for  issuing  capital,  that  a  large  part  of  the  capitel  has 
not  been  issued,  and  that  the  power  to  issue  it  is  ▼ala-' 
able.    It  is  drawing  largely  on  the  imagination  to  sap- 
pose  that  the  business  of  a  bank  which  has  exhausted  all 
its  paid-up  capital,  and  has  not  yet  made  a  profit  so  aa 
to  pay  a  dividend,  and  whoae  shares  have  been  returned 
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to  the  Inland  ReTenae  m  TalaeleM,  and  are  said  to  have 
been  sold  for  8«,  6d.  a  tbare,  can  have  any  oapital  to 
'inafl  in  a  praotioal  waj.  Does  that  bring  the  ease 
witbin  the  principle  to  whioh  I  have  referred  P  Hae  the 
Ynbitntnni  gone  ?  Has  the  snbjeot-matter  of  the  com- 
pany gone  ?  I  am  perf ectlj  well  aware  that  in  answer- 
ing this  question  in  the  affirmative  I  am  going  beyond 
the  deoisioDs  in  the  Baven  Chid  Mining  Oc.  and  the 
German  Date  Coffee  Co.,  but  I  think  I  shall  be  deciding 
in  Boeordanoe  with  the  views  expressed  by  Lord  Oaims 
in  the  Sulmrban  Hotel  Co,,  and  by  James,  Y.O.,  in  the 
Swopean  Life  AsBuranee  SoeUiy^  and  with  the  principle 
embodied  in  Baring  v.  Z>t».  I  must  not  forget  that  this  is 
abenk  or  the  essentials  for  carrying  on  a  banking  buei- 
nen.  It  is  impossible  that  this  company  can  continue 
this  bxuinees  eaccessf  uUy,  because  it  has  not  that  without 
which  a  banking  business  cannot  be  carried  on.  Several 
fihsreholders  oppose  the  petition,  and  the  court  is  re- 
Inotsnt  to  interfere,  but  I  think  that  this  is  a  peculiar 
eiae,  and  a  peonliar  contract  by  the  shareholder — a  con- 
tnot  not  going  to  the  extent  urged  by  the  opponents 
of  the  petition.  The  petitioner  is  entitled — certainly  he 
ii  if  supported  by  several  other  shareholders^to  say,  I 
vQl  not  have  the  business  carried  on  in  order  that  at 
some  fature  time,  if  the  business  is  not  successful,  the 
leserve  capital  may  be  called  up  and  uwd  in  assisting  a 
traiiness  which  I  have  not  contracted  so  to  assist.  The 
■order  most  go,  and  the  usual  order  as  to  costs. 

Solicitors,  Mackrell,  Maion,  ^  Oodke,  for  B.  C.  Trap- 
nil,  Bristol ;  Meredith,  RoheHe,  <ft  Mille^  for  W.  B. 
Mm,  Bristol ;  Herheri  F,  Oddy. 


|^ou0e  of  Eotlid. 

'Sgtodj!'  }  ^^y  2. 3, 13 ;  Dec.  9, 1889. 

MiDLAJSTD  Railway  Co.  v.  BoBiNSoif.  (a.) 

Sazlway  eompany'^'Minee  and  mintraU  —  Railway  a 
Olausee  Aci,  1845  (8^9  Vid.  c.  20),  $$.  77—79 
^LimeeUme — Open  working, 

Mt  of  ironstone  and  limestone  are  "  tnt'nee  of  iron^ 
^tone  and  other  minerals**  within  section  77  of  the 
BttUwayt  Clauees  Act,  1846,  and  this  is  so  although, 
^tnrding  to  the  custom  of  tJie  dietriet,  they  are  got  hy 
•swfaee  workings. 

8o  held  hy  Lords  Hersohell  and  Watson  (Lord  Mac- 
Baghten  dissenting). 

It  is  sufficient^  under  section  78,  \f  the  owner  have  a 
^D&  fide  intention  of  working  by  his  lessees  or  licenseee, 

Ihtmon  of  the  Court  of  Appeal  (36  W.  B.  650.  37 
CK  D,  386)  affirmed.  Lord  Macnaghten  dissenting. 

This  was  an  appeal  from  a  decision  of  the  Oourt  of 
Appeal  (Cotton,  Lindley,  and  Lopes,  L.JJ.)  (36  W.  R. 
«50,37Ch.D.  386). 

The  respondent  was  owner  of  lands  in  Korthampton- 
■Mre  through  which  about  a  mile  and  a  half  of  the 
Kettering,  Tbrapstone,  and  Huntingdon  Railway  passed. 
In  the  conveyance  to  the  railway  company  there  were  no 
special  provisions  relating  to  mines  and  minerals,  the 
^ilvay  Clauses  Act,  1845,  being  incorporated  in  the 
special  Act.  The  Midland  Railway  afterwards  acquired 
atatntoiy  powers  to  work  the  railway.  The  respondent 
vas  the  owner  in  possesseion  of  the  minerals  under  the 
railway,  and  of  the  minerals  under  a  portion  of  the  land 
adjoining  the  railway ;  other  portions  of  the  lands  ad- 

v(a.)  Reported  by  Chablss  H.  Gbafton,  Esq.,  Barrister- 
at«l4iw. 


joining  had  been  leased  by  the  respondent  to  a  eoal  and 
iron  company  and  worked  by  them.  There  was  evidence 
that  the  respondent  bond  fide  intended  to  work  by  his 
lessees  or  licensees,  and  it  was  the  custom  in  that  dis- 
trict to  work  by  surface  operations. 

In  January,  1886,  the  respondent  gave  notice,  under 
fection  78  of  the  Railway  Clauses  Consolidation  Act, 
1845,  that  he  intended  to  work  the  mines  and  minerals 
under  portions  of  the  railway  and  adjoining  land  as 
shown  in  a  plan.  Under  the  portions  of  the  railway 
and  adjoining  lands  referred  to  in  the  notice,  were  beds 
of  ironstone  and  limestone,  at  depths  varying  from  six  to 
thirty-six  feet  Negotiations  followed,  but  eventually 
the  appellants  brought  this  action  for  an  injunction  to 
restridn  the  respondent,  his  servants,  agents,  and  work- 
men, from  working  the  mines  and  minerals  described  in 
the  notloe  so  as  to  injure  the  railway  and  work^ 

Chitty,  J.,  dismissed  the  action,  and  the  Court  of 
Appeal  aifirmed  his  decision. 

Ilighy»  Q'O.f  and  Sir  A.  Watson  [Beale,  Q.C,  and  W. 
Baker  with  them],  for  the  appellants. 

Sir  Borace  Davey,  Q.C.,  and  Romer,  Q,0.  (Gye  and 
William  Baddiffe  with  them),  for  the  respondent. 

Lord  Provost  of  Olangow  v.  Fiiri^,  37  W.  R  627,  13 
App.  Cas.  657;  DarvUl  v.  Roper,  3  W,  R  467,  3  Dr. 
294  ;  Bell  v.  Wilson,  14  W.  R.  493,  L.  R.  1  Ob.  303; 
Midland  Railway  Co.  v.  Haunchwood  Co.,  30  W.  R. 
640,  80  Ch.  D.  552 ;  Smith  v.  Great  WeHtfrn  Railway 
Co.,  26  W.  R.  180,  3  App.  Cae.  165,  174;  Dixon  v. 
Caledonian  Railway  Co.,  29  W.  R.  249,  5  App.  820 ; 
Great  Western  Bailway  Co.  ▼.  Bennett,  15  W.  R.  647, 
L.  R.  2  H.  L.  27,  40 ;  and  Erringtnn  v.  Metropolitan 
District  Railway  Co.,  30  W.  R.  663,  19  Cb.  D.  559, 
were  referred  to. 

Dec.  9.^Lord  Hsbsorbll. — ^The  main  question  in  this 
case  is  whether  certain  beds  of  ironstone  and  limestone 
lying  under  and  near  the  railway  of  the  appellants  are 
their  property  or  the  property  of  the  respondent. 

The  appellant  company,  the  Kettering,  Tnrapstone, 
and  Huntingdon  Railway  Co.,  whose  rnilway  and  under- 
taking are  now,  under  statutory  powers,  worked  by  the 
other  appellants,  the  Midland  Riilway  Co.,  purchased 
from  the  reepondent*s  father  and  nredeoessor  in  title,  iu 
the  year  1865,  certain  land  on  which  a  portion  of  their 
railway  has  been  constructed. 

The  purchase  was  made  by  virtae  of  the  company's 
Act  paesed  in  1862,  which  incorporated  the  Railway 
dauees  Consolidation  Act,  1845.  The  grant  of  the  land 
contained  no  special  provisions  relating  to  the  mines  and 
minerals  under  the  same.  This  being  so.  section  78  of 
the  incorporated  Act  operated  to  except  from  the  grant 
any  "  mines  of  coal,  ironstone,  elate,  or  other  minerals, 
except  such  parts  thereof  as  were  necessary  to  be  dufc 
or  carried  away  or  used  in  the  construction  of  the  works." 
It  is  admitted  that  there  lay  beneath  the  lands  purchased 
at  depths  varying  from  six  to  thirtj-»ix  feet,  beds  of 
ironstone  and  limestone,  and  it  is  not  disputed  that  thesd 
are  "  minerals  "  within  the  meaniog  of  the  enactment 
jast  referred  to.  The  principal  question  for  your  lord- 
ships' determination  is  whether  these  beds  of  ironstone 
and  limestone  are  *' mines  of"  ironstone  and  other 
mineralf,  according  to  the  true  interpretation  of  that 
enactment,  and  therefore  excepted  from  the  conveyance 
to  the  company. 

I  say  this  because,  although  considerable  difference  of 
opinion  existed  amongst  those  of  your  lordf>hlps  who  were 
parties  to  the  judgment  in  the  case  of  The  Provoet  of 
Glasgow  v.  Farie,  I  think  all  were  agreed  that  tb«  words 
**  mines  of "  had  relation,  not  only  to  the  word  ''coat," 
buc  to  "  iconstone,  slate,  or  other  minerals  "  alpo.  Tho 
turning-point,  therefore,  of  tbedtci^ion  upon  tbie  part 
of  the  case  must  be  the  interpretation  to  be  put  upon  the 
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•word  **iiiiue9"  ia  section  77  ol  the  Railway  Clausea 
CoD«olidatk>ii  Act. 

It  is  oonteDded  on  behalf  of  tiie  appellants  that  the 
word  "  mines  "is  to  be  construed  as  applying  only  to 
thope  minerals  which,  accordiog  to  the  cnstom  of  that 
part  of  the  country  where  they  are  situate,  would 
ordinarily  be  won  by  underground  workings,  and  that 
it  dofs  not  comprehend  minerals  which,  accordiog  to 
auoh  custom,  would  be  got  by  surface  operationp.  It  is 
contended,  on  the  other  hand,  that  t\n*  word  compre- 
hends ell  beds  or  strata  of  minerals  without  any  refer- 
'  ence  to  the  method  of  working  them* 

I  have  already,  in  FarWB  caae^  ezpreeaed  my  opinion 
as  to  the  construction  to  be  put  upon  the  same  words  io 
a  Tcry  similar  cnactmetit  contained  in  the  Waterworks 
Clauses  Act.  After  carefully  considering  the  able  argu- 
ments addressed  to  your  lordships  in  the  present  case, 
I  hsTO  seen  no  reason  to  alter  the  oonolusion  I  then 
arrived  at.  I  desire  ouly  to  say  that  when  I  stated  that, 
in  my  opinion,  the  reservation  extended  "  to  all  such 
bodies  of  mineral  substances  lying  together  in  seamH, 
beds,  or  strata  as  are  commonly  worked  for  profit  and 
have  a  value  independect  of  the  surface  of  the  land,'*  I 
did  not  intend  by  thej>e  latter  words  to  suggest  that  the 
value  of  the  minernl  substances  at  the  time  of  the 
reservation  was  the  tett  whether  they  were  reserved  or 
not.  I  used  them  in  order  to  emphasize  the  fact  that 
it  was  not  evi'ty  scattered  piece  of  mineral  lying  under 
the  land  that  could  be  called  a  "mine,"  but  only 
mineral  substances  1  jiog  iu  seams,  or  beds,  or  strata. 

In  dealing  with  this  case  it  must  be  remembered  that 
sll  that  your  lordships  have  to  do  is  to  interpret  the 
words  of  this  enactment,  and  not  to  lay  down  (even  if  it 
were  possible)  any  general  rule  as  to  the  interpretation 
of  the  word  "  mines." 

I  doubt  whether  much  assistance  is  to  be  obtained 
from  the  cases  iu  which  a  construction  has  been  put 
upon  that  word  in  instruments  embodying  merely  agree- 
ments between  the  parties  to  them,  unaffected  by  any 
statutory  enactment.  In  such  agreements,  in  the 
absence  of  a  distinct  indication  of  the  contrary  inten- 
tion, it  is  always  to  be  assumed  that  the  reserved  mines 
are  only  to  be  woiked  in  such  a  manner  as  is  consistent 
with  the  surface  remaining  undisturbed.  And  if  this 
be  true  of  minerals  lying  deep  below  the  surface,  it 
would  be  obviously  out  of  the  question  to  permit  it  to 
be  disturbed  by  winning  minerals  which  can  only  be 
wrought  by  surface  operations.  But  in  the  case  of 
mines  reserved  under  section  77  of  the  Railway  Glauses 
Act  the  case  is  different.  It  is  clear  that  the  mines 
reserved,  if  not  purchased  by  the  company,  may  be  so 
worked  as  to  interfere  with  the  surface,  the  only  limita- 
tion being  that  the  working  must  be  according  to  the 
usual  manner  of  working  such  mines  in  the  district 
where  the  same  are  situate. 

The  object  of  the  77th  and  following  clauses  was  con- 
sidered and  explained  iu  BenneU  v.  The  Great  WtBtern 
Railway  .  Oo.  Lord  Oranworth  said : — **  It  was 
obviously  the  intention  of  the  Legislature  in  making 
these  provisions  to  create  a  new  code  as  to  the  relation 
between  mine  owners  and  railway  companies  where 
lands  were  compuleorily  taken  for  the  purpose  of 
making  a  railway.  The  object  of  the  statute  evidently 
was  to  get  rid  of  all  the  ordinary  law  on  the  subject, 
and  to  compel  the  owner  to  sell  the  surface,  and  if  any 
mines  were  so  near  the  surface  that  they  must  be  taken 
for  the  purposes  of  the  railway,  to  compel  him  to  sell 
them,  but  not  to  compel  him  to  sell  anything  more. 
The  land  was  to  be  dealt  with  just  as  if  there  were  no 
mines  to  be  considered,  nothing  but  the  surface.*' 

The  effect  of  this  legislation  was  obviously  very 
advantageous  to  the  railway  companies,  and  inflicted  no 
wrong  upon  the  owner  of  the  minerals.  The  company, 
in  tl)e  firttt  instance,  paid  only  for  the  surface  of  the  land, 
and  /or  buch  minerals  as  Imd  to  be  taken  iu  the  making 


of  the  railway.  They  eiijof  ed  the  support  of  the  under* 
lying  minarsJs  for  an  indefinite  term  without  paying  for 
it*  The  mineral  owner,  as  I  haTo  said,  suffered  no 
wrong.  He  atill  retained  the  ownership  of  the  minerals 
and  the  right  to  work  them,  which  was  all  that 
he  possessed  before.  The  only  burden  imposed 
upon  him,  if  it  can  be  so  called,  was 
that,  when  desirous  of  working  the  -mines, 
mines  he  should  give  the  company  an  opportunity  of 
purchasing  them.  It  appears  to  me  that  these  con- 
sideratjous  point  to  the  intention  of  the  Legislature 
having  been  to  use  the  word  "  mines  *'  in  the  widest 
sense  that  can  properly  be  given  .to  it.  Why  should 
the  Legislature  have  reserved  and  exempted  the 
company  from  the  neoessity  of  purchasing  beds  of 
minerals  lying  at  snoh  a  depth  below  the  surface,  or 
with  superincumbent  strata  of  such  a  character  that  the 
minerals  would  ordinarily  be  worked  by  underground 
operations,  and  compelled  the  company  at  once  to  puv- 
chase  and  pay  for  beds  of  minerals  which  would,  iu 
ordinary  course,  be  won  by  surface  operations  ?  It  is 
urged  that  in  the  latter  case  the  working  of  the 
minerals  would  remove  the  very  thing  which  the 
company  bad  bought,  and  directly  interfere  with  the 
existence  of  the  railway.  But  it  must  be  remembered 
that  the  surface  might  be  rendered  just  as  unfit  for 
railway  purposes  by  sabterranean  workings  as  it  would 
he  by  operations  from  the  surface.  The  learned  counsel 
for  the  appellants  asked  what  the  company  could  bo 
said  to  have  acquired  by  the  purchase  of  the  laud,  if  it? 
very  surface  could  be  directly  interfered  with  by  mining 
operations  ?  I  folly  feel  the  force  of  this  question  and 
the  difficulty  which  it  involves.  If  this  difficulty  were 
nltogetber  got  rid  of  by  the  oonstruction  contended  for 
by  the  appellants,  I  admit  that  a  rtrong  ground  would 
be  Bh9wu  for  yielding  to  their  contention.  But  it  was 
properly  conceded  by  the  learned  counsel  for  the  ap- 
pellants that  this  was  not  the  case.  Where  a  *'  mine" 
within  the  meaning  attributed  to  that  word  by  them, 
cropped  out  at  or  near  the  surface  on  a  part  of  the  rail- 
way, the  same  difficulty  would  arise.  For  it  was  not 
denied  that  this  would  be  part  of  the  mine,  and,  there- 
fore, within  the  reservation.  80,  too,  although  a  seam 
of  mineral<4  may  lie  at  such  a  depth  beneath  the  surface 
of  the  land  purchased  that  it  would  ordinarily  be  got  by 
underground  workings,  yet,  owing  to  the  works 
necessary  for  making  the  railway,  be  it  a  cutting  or 
tunnel,  the  minerals  may  come  to  form  the  surface  on 
which  the  railway  rests.  Buch  a  seam  would  be  a 
*'  mine"  within  the  construction  suggested,  and,  there- 
fore, reserved  to  the  landowner,  together  with  the  right 
to  work  it,  and  yet  the  same  question  might  be  asked^. 
Oan  it  have  been  intended  that  such  owner  should  have 
the  right  to  take  away  the  surface  upon  which  the  rails 
are  laid  P 

It  seems  to  me  too,  that  the  appellants'  oonstrucUon, 
if  adopted,  would  of  itself  give  rise  to  serious  difficulties 
and- inconveniences.  When  land  was  to  be  takeu.  for  the 
purposes  of  a  railway,  it  would  be  neccTsary  to  ascertain 
what  minerals  lay  beneath  the  land  which  would  not 
according  to  the  usual  manner  of  working  in  the  district 
be  got  by  underground  workings.  For  these  would 
become  the  property  of  the  railway  oompany,  and  their 
value  must  of  course  be  taken  into  account  in  fixing  the 
price  to  be  paid  for  the  land  purchased.  And  further,, 
the  question  what  minerals  were  reserved,  and  therefore 
whose  the  property  in  them  was,  might  have  to  be 
determined  many  years  after  the  purchase,  by  an  inquiry 
what  was  the  usual  mode  of  working  in  the  district  at 
the  time  of  the  conveyance,  which  perhaps  might  not 
have  been  the  same  as  at  the  time  when  the  controversy 
arose.  And  there  are  some  cases  where  it  mi^ht  be 
almost  impossible  to  say  what  minerals  were,  and  what 
were  not  reserved.  Beds  of  slate  I  believe  exiat  which 
have  been  worked  both  by  surface  workings  at  the  faco 
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ftDd  by  leyels  (iri?en  undergrouud.  How  much  of  euoh 
aeamB  of  elate  would  be  reeer?ed,  and  hov  much  fall  to 
be  purchased  by  the  company,  would,  I  think,  on  the 
contention  of  the  appellants,  be  a  qnestion  almost 
impossible  of  solution. 

But  besides  this,  under  section  78  the  owner  of  mines 
nbt  under  the  railway,  but  within  the  prescribed  distance 
firom  it,  is  bound  to  give  notice  before  working,  so  that 
the  company  may  have  the  option  of  purchasing.  If  the 
word  "  mines"  bear  the  meaning  I^ave  attributed  to  it 
the  company  need  not  concern  themselves  about  tho 
existence  of  minerals  whether  near  the  surface  or  not, 
within  the  prescribed  distance.  But  if  it  is  to  have  the 
more  limited  construction  contended  for  by  the  appellants. 
It  would  be  necessary  for  the  company  not  only  to 
ascertiain  what  minerals  lie  tinder  the  lands  adjoining 
any  embankments  or  other  works  which  would  be 
ifajnred  by  the  working  of  what  I  will  call  surface 
minerals,  but  often  to  purchase  these  minerals,  and  the 
tend  under  which  they  lie,  for  the  protection  of  their 
works  from  subsidence. 

Seeing,  then,  that  the  difflcolUes  pointed  out  by  the 
appellants  are  not  avoided  by  adopting  their  view,  and 
that  Its' adoption  would  give  rise  to  the  difficulties  and 
inconTeniences  I  have  pointed  out,  I  think  your  lord- 
ships will  do  well  to  construe  the  langusge  used  with 
the  aid  of  the  light  that  is  thrown  upon  it  by  the  inten- 
tion of  the  Legislature  as  manifested  in  the  provisions 
relating  to  mines  and  minerals  lying  under  and  near  the 
railway.  And  the  considerations  upon  which  I  have 
dwelt  point  to  the  conclusion  I  have  already  indicated, 
that  the  widest  construction  ought  to  be  given  to  the 
word  "mines"  which  is  possible,  without  improperly 
straining  the  language  used. 

Is  there  anything  in  the  terms  of  the  enactment  com- 
pelling the  narrower  construction  for  which  the 
appellants  contend  ?  I  think  not.  *  Applying  myself  to 
the  consideration  of  the  word  '*mine{i,"  apart  from  the 
document  or  context  in  which  it  is  found,  I  cannot  think 
that  its  natural  meaning  import«i  such  beds  or  strata  of 
minerals  only  as  are  ordinarily  got  by  underground 
working.  If  aid  is  sought  from  the  lexicon,  and  the 
definitions  there  given  are  reviewed,  I  do  not  think  thnt 
the'y  afford  support  to  such  a  constructioo.  Dr.  Johnson, 
I  may  observe,  defines  a  *'  quarry  "as  a  *'  stone  mioe." 
I  see  no  reason  to  doubt  the  soundness  of  the  view  I  ex- 
pressed in  Farie*8  case,  that  in  ordinary  parlance  the 
word  "  mines  "  is  not  used  to  describe  unwrought  beds 
of  minerale.  I  think  it  is  ordinarily  applied  only  to  beds 
of  minerals  which  are  being  or  have  been  wrought ;  but 
in  the  enactment  with  which  we  are  dealing  it  is 
obtiously  impossible  so  to  interpret  the  word.  I  have 
already  pointed  out  why  I  think  the  meaning  attributed 
to  the  word  by  the  courts,  when  contracts  between 
individuals  have  been  under  consideration,  does  not 
atford  a  guide  Tor  construing  this  enactment. 

TThese  are  my  reasons  for  adhering  to  the  construction 
'whicb  I  put  upon  the  words  "  mines  of  coal,  ironstone, 
elate,  or  other  minerals,"  in  Farie'a  case. 

So  far  I  have  dealt  with  the  case  apart  from  authority, 
but  it  is  not  unworthy  of  consideration  that  the  decided 
cases  support  the  view  adopted  by  the  court  below.  In 
the  case  of  the  Great  Western  Railway  Co.  v.  BtrtneXt 
I^ord  Chelmsford  said :  "That  this  section  reserves  to 
the  mine-owner  all  the  minerals,  however  near  they  may 
be  to  the  surface,  unless  the  company  chooses  to  pnr- 
chmae  them,  appears  very  clearly  from  the  exception  of 
'tile  parts  necessary  to  be  dug,  or  carried,  or  uied,  \t. 
the  construction  of  the  company's  works,  as  these  will, 
of  course,  be  the  minerals  lying  nearest  to  the  surface." 
I  admit  the  force  of  the  criticism  of  the  appellants' 
co^knsel,  that' the  words  quoted  by  Lord  Chelmsford  do 
not  necessarily  lead  to  the  Idference  he  drew  from  them, 
inaemuch  as  in  making  the  railway  it  might  be  necee- 
nrj  in  cuttings  or  tunnels  to  carry  away  or  use  minerals 


Ijriugfar  below  the  surfAce.  But  the  fact  remains  that 
file  noble  and  learned  lord  intimated  the  opinion  that  all 
the  minerals,  however  near  they  might  be  to  the  surface, 
were  reserved.  And  the  other  learned  lords  who  took 
part  in  the  judgment  not  only  do  not  dissent  from  Lord 
Chelmsford's  view,  but  use  language  which  I  think 
shows  that  they  shared  it.  An  opinion  thus  expressed 
ought  not  to  be  lightly  departed  from.  It  is  impossible 
to  say  how  many  transactions  in  the  last  twenty  years 
may  have  been  carried  through  on  this  view  of  the  law. 
There  has  been  no  judicial  expression  of  a  contrary 
opinion  that  I  am  aware  of  until  quite  recently  in 
Farie*s  cate,  whilst  both  in  this  country  and  In  Scotland 
the  point  has  been  actually  decided  in  accordance  with 
the  view  taken  by  the  learned  judges  in  the  present 
case.  Indeed,  in  the  case  of  the  Caledonian  Railway 
Co,  V.  Dixon,  where  the  point  was  decided  against  the 
company  by  the  Court  of  Session  (7  Court  Sess.  Cas., 
4th  ser.,  216),  although  the  case  was  brought  to  your 
lordships'  House  by  way  of  appeal  upon  another  point, 
the  railway  company  did  not  seek  for  a  review  of  the 
decision  of  the  Court  of  Session  on  the  question  now  in 
controversy. 

It  remains  for  me  to  consider  the  subsidiary  Don  ten* 
tion  of  the  appellants,  that  the  respondent  was  not  in 
the   present  case  "  desirous  of  working "   the  mines. 
The  first  objection  raised  is  that  he  has  no  intention  of 
working  them  himself,  that  is,  by  his  own  servants,  but 
only  by  lessees  or  licensees.     I  agree  with  the  court 
below  that  this  objection  cannot,  upon  the  true  con- 
struction of  the  section,   be  sustained.     Then   it  was 
urged  that  there  was  no  real  desire  to  work,  but  only  to 
compel  the   appellants    to    purchase  the    minerals.     I 
quite  concur  with  what  Cotton,  L. J.,  said,  that  "there 
must  be  not  only  an  expression  of  desire,  but  an  honest 
aotual  existence  of  the  desire  to  work  either  by  himself 
or  his  lessees,   to  justify   an  o^net  in  giving  such  a 
notice.     If  he  gave  the  notice  when  it  was  obvious  that 
there  were  no  minerals,  or  that  he  could  not  possibly 
intend  either  to  let  or  work  them  himself,  that  would  be 
vexatious,   and   the  court  would  not  allow  that  to  be 
acted  upon."     But  in  the  present  case  the  learned  judge 
who  tried  the  action,  and  the  Court  of  Appeal,  have  come 
to  the  conclusion  that  there  was  a  real  and  bond  fide 
desire    to    work.      After    considering    the    arguments 
insisted  upon  by  the  learned  counsel  for  the  appellants 
I  find  myself  unable  upon  this  point  to  differ  from  thi 
courts  below.     I  am  not  a  little  influenced  by  the  fac. 
that  the  minerals  on  either  side  of  the  railway  in  thi 
immediate  neighbourhood  of  those  now  in  question  have 
actually  besn  gotten  by  lessees  of  the  respondent.     It  is 
urged  that  the  minerals  under  the  railway  wore  left  un- 
worked  because  the  respondent  thought    he    bad   no 
no  right  to  them.     This  matters  not  as  regards  the 
point  I  am  now  concerned  with.     Indeed,  it  seems  to 
me  to  make  the  case  of  the  respondent  stronger* 

For  the  reasons  I  have  submitted  to  your  lordships  I 
think  the  judgment  appealed  from  should  be  affirmed, 
and  the  appeal  dismissed* 

Lord  Watson. — I  also  am  of  opinion  that  both  courts 
below  have  come  to  a  right  oonolusion  in  this  case,  and 
that  the  judgment  of  the  Court  of  Appeal  sustaining  tho 
decision  of  Chitty,  J.,  ought  to  be  affirmed. 

Questions  of  nicety  have  arisen,  and  may  yet  arise,  as 
to  the  particular  substances  meant  to  be  included  in  the 
general  words  **  or  other  minerals,"  as  these  occur  in 
section  77  of  the  Eoglieh,  and  section  70  of  the  Scotch, 
Railway  Clauses  Act  of  1845.  I  do  not  think  that  any 
substantial  question  of  that  kind  is  presented  in  this 
case.  The  substances  to  which  the  argument  at  the  bar 
has  been  oonfined  are  **  ironstone,"  which  is  one  of  the 
minerals .  specially .  exoephd  in  these  clauses,  and 
'limestone,"  whicli  appears  to  me  to  be  so  much 
f'Juadem  generis  with  the  minerals  enumerated  that  it" 
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must  DeceasHrily  be  held  to  oome  withia  the  deacriptioQ 
of  ''  other  mineraW 

The  real  point  of  difacultj  which  this  case  presents,  is 
due  to  the  oircnmetance  that  the  statutory  ezoeption  is 
not  of  "  minerals  *'  but  of  **  mines  of  minerals."  It  is 
mutnally  canceded  that  the  ironstone  and  limestone 
below  the  appellants'  railway,  which  the  respondent  has 
notified  his  intention  to  exoayate,  can  only  be  worked, 
and,  according  to  the  custom  of  the  district,  would  be 
properly  worked,  by  open  cast.  But  the  appeUants 
maintain  that,  according  to  the  sound  construction  of 
the  Act  of  1845,  no  minerals  are  reserved  to  the  land- 
owner except  such  as  are  capable  of  being  "  mined," 
using  that  term  in  its  strictest  sense  as  signifying 
operations  conducted  wholly  underground,  and  not  open 
to  the  light  of  day. 

That  is  a  proposition  which  your  lordships  had 
recently  occasion  to  consider  in  Provo$t  of  Olasgout 
r.  Farle.  In  that  case  I  came  to  the  conclusion  that 
every  substance,  being  a  mineral  within  the  meaning  of 
these  clauses,  is  reserved  to  the  owner  irrespective  of  the 
method  by  which  it  may  be  wrought.  I  there  said  that, 
in  the  enactments  of  section  18  of  the  Waterworks 
Clauses  Act,  1847  (which  are  in  the  same  terms  with 
sections  77  and  70  of  the  Railways  Clauses  Acts  of 
1845),  the  word  '* mines"  must  be  taken  to  signify 
*'  all  excavations  by  wbich  the  excepted  minerals  may 
be  legitimately  worked  and  got."  I  do  not  think  it  is 
necessary  to  say  more  than  that  I  adhere  to  the  views 
which  I  adopted  in  Frovoat  of  Qlcagow  v.  Farie. 
But,  on  consideration,  I  think  it  is  more  accurate  to  say 
that  the  expression  "  mines  of  oosl,  &^c.,"  is  used  by 
the  Legislature  to  denote  the  minerals  in  situ,  and  has 
no  reference  to  the  manner  in  which  tbey  can  be  worked. 
The  result  is  the  ssme,  and  rests  upon  the  same  con- 
siderations. I  concur  in  the  reasons  wbich  have  Just 
been  assigned  for  his  judgment  by  Lord  HersoheU. 
After  all,  this  is  a  mere  question  as  to  the  period  of 
time  at  which  railway  companies  muet  acquire  and  pay 
for  the  subjacent  and  adjacent  minerals  necessary  for 
the  support  of  their  lines.  The  general  policy  of  the 
Railway  Clauses  Acts  and  their  special  provisions 
alike  appear  to  me  to  point  to  the  result  at  which  the 
noble  and  learned  lord  has  arrived. 

In  my  opinion,  the  appellants  have  failed  to  substan- 
tiate their  averment  that  the  respondent  does  not 
entertain  a  real  end  bond  fide  intention  of  working  the 
minerals  in  question;  and  I  therefore  concur  in  the 
judgment  wbich  has  been  moved. 

Lord  HACtTAOHTBir.  —  The  principal  question,  if 
not  the  only  question,  in  this  case  is,  what  is  the 
meaning  of  the  word  "  mines,"  as  used  in  section  77  of 
the  Railway  Clauses  Consolidation  Act,  1845,  and  in  the 
heading  to  that  part  of  the  Act,  On  this  question  I 
have  the  misfortune  to  differ  from  your  lordships,  I 
abide  by  the  views  I  expressed  in  Farie'a  ease,  1 
continue  to  think  that  the  word  was  used  both  in 
the  heading  and  in  the  section  in  the  sense  which,  if  I 
am  not  mistaken,  every  English  judge  who  had  occasion 
to  consider  the  meaning  of  the  word,  before  Farie^e  case 
was  decided,  took  to  be  its  ordinary  signification.  It 
seems  to  me  that  on  such  a  point  the  opinions  of  such 
judges  as  Kindersley,  Y.C,  Turner,  KJ.,  and  Jessel, 
M.  R.,  are  probably  a  safer  guide  than  any  definitions  or 
illustrations  to  be  found  in  dictionaries.  Kindersley, 
y.C,  was  clear  on  the  point,  so  was  Turner,  L.J.,  who 
agreed  with  the  yice*Chancellor  on  that  question  in  BtU 
▼.  Wilaon,  and  dealing  with  an  exception  of  ''mines 
within  and  under  the  lands  whether  opened  or  un- 
opened/' observed  that  those  are  ''words  which  are 
ordinaiily  used  with  reference  to  underground 
workings."  In  Errinffton  v.  Metropolitan  District 
jRailway  Go,,  where,  contrary  to  the  view  thrown 
out  by  some  of  the  noble  and  learned  lords  in  Oreat 


Western  Baitway  Co.  v.  BenneU,  it  was  held  that 
railway  companies  eoold  acquire  mines  compulsorlly, 
Jessel,  M.R.,  remarks:  "There  are  no  mines  in  the 
ordinary  sense  under  these  lands— at  least,  it  is  not 
shown  there  are.  What  are  called  mines  and  what  aie 
minerals  probably  within  the  meaning  of  the  Act  of 
Parliament,  are  some  beds  of  gravel  or  some  beds  of 
clay  lying  near  the  surface,  and  it  is  said  they  can  only 
be  worked  from  the  surface." 

If  that  be  the  ordinary  meaning  of  the  word,  if  it  w«a 
really  the  intention  of  Parliament  that  all  minerals, 
however  worked,  should  be  deemed  to  be  excepted  from 
conveyances  to  railway  companies  unless  expressly 
mentioned  therein,  I  cannot  conceive  why  the  word. 
"  minerals  "  is  not  to  be  found  in  the  heading  to  this 
part  of  the  Act,  or  why  the  word  "  minenda"  was  not 
used  in  section  77  instead  of  the  expression  "  mines  of 
coal,  ironstone,  slate,  or  other  minerals,"  or  why  the 
Legislature,  in  the  heading  and  in  that  section,  avoided 
the  use  of  the  common,  obvious,  and  well  undentood 
expression  "mines  and  minerals." 

Whether  the  view  of  the  appellants  or  that  of  the 
respondent  be  accepted,  some  difficulties  and  incon- 
veniences unquestionably  may  present  themselvee.  Bat 
I  think  the  appellants  were  right  in  saying  that  the 
difficulties  which  attend  their  construction,  howevsr 
formidable  they  may  appear  in  argument,  are  not  really 
practical  difficulties,  and  that  those  difficulties  ai» 
reduced  to  a  minimum  since  it  has  been  decided  that 
railway  companies  are  not  disabled  from  parefaasing 
mines  compulsorily  if  they  think  fit  to  do  so. 

It  was  said  in  argument  that,  if  the  appeHaata*  con- 
struction were  adopted,  railway  oompanies  might  be 
exposed  to  danger  by  the  working  of  surface  minofala  on. 
adjacent  lands.  But,  in  answer,  it  was  pointed  out  that, 
if  surface  minerals  are  not  within  the  enactment  with 
respect  to  "  mines  lying  under  or  near  the  zatlway,"  the 
ordinary  rule  as  to  adjacent  support,  so  far  as  regaida 
surface  minerals,  would  be  applicable. 

Some  reliance  was  placed  on  certain  exprearions  In 
Lord  Chelmsford's  judgment  in  The  Great  Wtsiem 
BailuMiy  Co,  v.  Bennett  which  seem  to  show  that,  in  his 
lordship's  opinion,  all  minerals,  of  whatever  kind  and 
however  near  the  surface,  were  reserved  by  the  Act  to 
the  landowner.  But  it  is  to  be  observed  that  the  qaes- 
tion  which  has  arisen  in  the  present  case  oonld  not 
poseibly  have  arisen  in  that  case,  because  the  exoeptioa 
in  the  conveyance  under  consideration  in  that  eaae  did 
not  follow  the  words  of  the  Act.  It  excepted  in  tecma 
both  minerals  and  mines.  The  pMnt,  tberefora, 
possibly  was  not  present  to  his  lordship's  mind.  On  tbo 
other  hand,  Lord  Westbury's  opinion  seems  to  tavoor 
the  appellsnl*s  construction. 

That  a  railway  company  is  not  entitled  to  support  froni 
subjacent  or  adjacent  mines  is  perfectly  clear  from  the 
Act,  as  was  pointed  out  in  Befinetfs  ease.  But  £  do 
not  think  that  it  neoessarily  follows  from  that  dicnm- 
stance  that  a  mine  owner  who  is  entitled  to  withdraw 
support  by  working  his  mines  in  the  ordinary  oonrao  if 
the  company  do  not  compensate  him,  is  entitled  to 
enter  upon  the  surface,  which  unquestionably  belonga 
to  die  railway  company,  and  break  it  up  by  working 
from  the  surface. 

For  these  reasons  and  the  reasons  I  ha%e  expreeoed 
in  Farie's  ease,  I  should,  but  for  your  lordship*' 
ophiion,  be  disposed  to  reverse  the  judgment  nnder 
appeal. 

Order  appealed  from  affirmed,  and  appeal  IfU^- 
missed,  with  costs. 

Solicitors  for  the  appellants.  Beak  A  Co. 

Solicitors  for  the  respondent,  Capel  Cure  A  BaU,, 
for  Lamb  A  Stringer,  Kettering. 
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JfutgmeJit'^Aetion  on  foreign  judgment — Final  judgment 
— Res  judicata. 

In  order  thai  an  action  inay  he  brought  in  this  oonntrit 
on  a  foreign  judgment ^  euoh  judgment  muet  be  final  and 
unalterable  in  the  court  which  pronounced  it. 

Decinon  of  the  Ooart  of  Appeal  (87  Ch,  D,  244) 
affirmed. 

This  was  an  appeal  from  the  deoision  of  the  Ooart  of 
Appeal  (Cotton,  Lindley,  and  Lopes,  I1.JJ.),  reported  37 
Ch.  D.  244,  36  W.  B.  Dig.  79. 

The  facta  and  the  whole  coarse  of  the  proceedings  are 
given  in  Lord  Hersohell's  jadgment. 

Napier  Higgim,  Q.C,^  and  Finlay,  Q.C,  {Yate  Lee 
with  them),  for  the  appellant,  referred  to  8coU  v.  Pilking- 
ton^  2  B.  &  a  11,  88,  41  ;  Williams  r.  Jones,  13  M.  k, 
W.  628,  688  ;  Bussell  r.  Smyth,  9  M.  &  W.  810. 

Rigby,  Q.G,,  Ksnelm  E.  Digby,  and  J,  B,  Davenport^ 
for  the  respondents,  were  not  heard. 

Not.  22. — ^Lord  Hbbschell. — ^This  appeal  arises  in  an 
action  broaght  bj  the  appellant,  the  plaintiff  below,  for 
the  administration  of  the  estate  of  a  deceased  gentle- 
man named  Henderson.  In  order  to  found  his  claim  to 
an  order  for  the  administration  of  that  estate  it  became 
necessary  for  him  to  show  that  he  was  a  creditor  of  the 
deoeaaod.  The  oaae  presented  by  him  for  the  purpoee  of 
making  that  oat  was  that  he  had  obtained  a  judgment 
of  a  foreign  ooart  upon  which  he  was  entitled  to  sue  in 
this  country,  and  which  in  this  country  established  the 
ezistenoe  of  a  debt.  The  court  ordered  under  these 
oiroamstanoes  that  there  should  be  first  tried  the  issue : 
'*  whether  the  jadgment  or  decree  "  upon  which  he  relied, 
one  pronounced  on  the  5th  of  April,  1878)  *'  and  the 
other  judgments  or  decrees  whereof  particulars  have 
been  deliTsred,  or  any  and  which  of  them,  are  orders  or 
judgments  upon  which  the  claim  of  the  plaintiff  in  this 
action  or  some  and  what  part  of  it  can  be  sustained." 

It  appears  that  Mr.  Henderson,  the  administration  of 
whose  estate  is  in  question,  had  purchased  certain 
properties  in  the  district  of  SeTille,  of  the  plaintiff,  Mr. 
NouYion,  and  that  the  deeds  by  which  these  properties 
were  con?eyed  contain  an  obligation  to  make  certain 
payments,  and  were  registered  in  the  registry  of 
the  district  of  San  Boman;  and  that  where  deeds  of 
that  description  are  so  registered,  according  to  the  law 
of  Spain  the  person  who  is  entiUed  to  payment  under 
snoh  deeds  can  obtain  what  is  called  an  '*  executive  " 
jadgment* 

It  is  necessary  to  state  distinctly  what  the  nature  of 
that  judgment  is  ;  because  I  think  it  will  be  found  that 
thedeoLdon  of  your  lordships  must  be  determined  by  that 
consideration.  In  an  action  of  this  nature  only  a  yexy 
limited  nomber  of  defences  can  be  raised  by  the  person 
sued.  He  cannot  impeach  the  instruments  upon  which 
the  action  is  founded  or  show  that  they  were  obtained  by 
fraud,  or  that  on  any  other  groand  they  did  not  properly 
form  the  basis  of  an  obligation  on  his  part.  He  can 
only  defend  himself  \xg  volSdl  defenoes  as  are  open  to  him 
on  the  assampUon  that  the  deeds  were  yalid,  and  in  the 
4hnt  instance  did  create  the  obligation.  He  may  show 
that  there  has  been  a  waiver,  or  that  he  has  discharged 
the  obligation  by  payment,  but  substantially,  I  think  those 
are  the  only  defenoes  open  to  him.  It  is  open  to  either 
of  the  parties  to  snoh  an  instrument  to  sue  in  the  same 
eourt  in  another  form  of  action  which,  is  called  a  declara- 
tory or  plenary  action,  and  which  is  said  to  be  the 
or&iary  course,  not  as  meaning  that  theother  is  acourse 


(a.)  R^'ported  by  Cuaulms  11.  Gxiaftu^v,  B^q.,  Barilster- 
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which  can  only  be  taken  under  exceptional  circum- 
stances, but  that  the  one  conforms  to  the  general  and 
ordinary  rules  of  procedure  in  an  action  in  the  Spanish 
courts  and  that  the  other  is  a  special  procedure  allowed 
in  particular  cases.  In  such  a  plenary  action,  which  is 
open  to  either  of  the  parties,  every  defence  which  may 
be  a?ailable  is  open,  as  well  as  erery  consideration 
establishing  the  ground  of  action  \  and  such  a  plenary 
action  may  be  instituted  by  either  of  the  parties  to  the 
exeoutiTC  action ;  that  is  to  say,  the  party  against  whom 
the  deoision  has  been  pronounced  in  the  executive  aotioo, 
be  he  either  plaintiff  or  defendant,  is  at  perfect  liberty  to 
sue  in  a  plenary  action  for  the  purpose  of  obtaining  a 
declaration  of  the  rights  of  the  parties ;  and  in  such  a 
plenary  action  the  fact  that  a  judgment  has  been 
delivered  in  an  execntiYe  action  cannot  be  set  up  as  at 
all  affecting  the  rights  of  the  parties  either  in  the  way 
of  proof  or  of  title  to  succeed  in  the  plenary  action. 
The  same  points  which  have  been  decided  in  the  executire 
action  can  again  be  raised  in  the  plenary  action,  as  well 
as  other  questions  which  were  not  open  in  the  exeouti?e 
action.  Ko  effect  Is  given,  even  in  the  court  in  which  it 
was  pronounced  and  in  which  afterwards  the  plenary 
action  may  be  pending,  to  the  judgment  in  the  executive 
action  a?  being  res  judicata  and  final  and  as  concluding 
the  rights  of  the  parties  upon  any  point  whatever. 

In  the  present  case  the  plaintiff,  Mr.  Nouvioo,  who 
was  a  party  to  the  agreements  which  I  have  mentioned, 
which  had  been  duly  registered,  brought  an  executive 
action,  and  in  that  executive  action  a  decree  was  pro- 
nounced in  these  terms  :  "  Let  an  order  of  execution  be 
issued  against  the  property  and  goods  of  Mr.  William 
Henderson  for  the  principal  amount  of  697,185  reales,  60 
centimes,  and  also  for  the  amount  of  the  legal  interests 
therein  from  the  date  of  default  being  made  by  not 
meeting  "  certain  drafts  which  are  there  mentioned. 

It  appears  that  owing  to  the  absence  of  Mr.  Henderson 
from  Spain  it  became  necessary,  in  accordance  with  the 
prooedure  of  the  Spanish  courts,  to  send  letters 
requisitorial  to  this  country,  that  io  to  say  to  Scotland, 
where  Mr.  Henderson  was  resident,  and  to  obtain  from 
the  Spanish  consul  in  Scotland  a  return  to  those  letters, 
which  intimated  that  Mr.  Henderson  had  not  discharged, 
as  he  would  then  have  had  an  opportunity  of  discharging, 
the  liability  which  was  declared  by  the  jadgment 
Thereupon,  Mr.  Henderson  having  intervened  and 
having  alleged  that  the  debt  was  not  due  by  reason  of  a 
promise  of  the  plaintiff  not  to  sue  him,  and  that  having 
been  decided  against  him,  a  decree  was  made,  which  I 
think  may  properly  be  termed  a  final  decree  in  that 
action,  that  the  distraint  be  carried  into  effect,  *^  and  in 
virtue  thereof  sale  by  auction  be  made  of  the  property 
attached,  and  out  of  the  proceeds  thereof  entire  and  oom- 
plete  payment  to  the  executing  plaintiff  of  the  amoant  of 
the  principal  demanded  "  with  interest. 

The  plaintiff  relies  upoa  that  jadgment  as  being 
sufficient  to  entitle  him,  when  he  sues  upon  it  in  the 
courts  of  this  country,  to  a  judgment  for  the  amount  of 
the  debt  for  which  it  was  ordered  that  execution  should 
issue;  and  the  onlyquestioa  in  this  case  is  whether, 
under  the  ciroumstances  which  I  have  mentioned,  that 
jadgment  is  sufAoient  to  entitle  him  in  the  courts  of  this 
country  to  a  jadgment  for  his  debt  as  being  a  creditor  of 
the  deceased  person,  Mr.  Henderson. 

Now,  there  can  be  no  doubt  that  ia  the  courts  of  this 
country  effeot  will  be  given  to  a  foreign  judgment.  It 
is  unnecessary  to  inquire  upon  what  principle  the  courts 
proceed  in  giving  effect  to  such  a  judgment,  and  in  treat, 
ing  it  as  sufficient  to  estabUah  the  debt.  Belianoe  was 
placed  upon  dicta  of  Parke  and  Alderson,  BB.,  in  the 
ease  of  Williams  v.  Jones,  where  the  law  is  thus  stated: 
*'  Where  a  court  of  competent  jurisdiction  has  adjudicated 
a  certain  sum  to  be  due  from  one  person  to  aaother  a 
legal  obligation  arises  to  pay  that  sum  on  which  an  action 
of  debt  to  enforce  the  jadgment  may  be  maintai&wL'* 
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But  it  was  conceded,  and  neoessarily  oonoeded^  bj  tha 
learned  oonnsel  for  the  appellant,  that  a  judgment,  to 
oome  within  the  terms  of  the  law  as  properly  laid  down, 
must  be  a  judgment  whioh  resnlta  from  an  adjndioation 
of  aoonrtof  oompetent  jnriadiotion,  snch  judgment  being 
final  and  oondnslTe.  I  shall  of  course  have  sometiiiDg  to 
say  upon  the  meaning  whioh  most  be  given  to  those 
words,  but  the  general  proposltioii  in  that  form  is  not 
disputed  by  the  learned  oounsel  for  the  appellant.  They 
contend  that  this  judgment  is  final  and  oonclusiTe,  and 
no  doubt  in  a  certain  sense  that  must  be  conceded.  It 
puts  an  end  to  and  absolutely  oondudes  that  particular 
action — ^about  that  there  can  be  no  manner  of  doubt — in 
that  sense  it  is  final  and  oonlnsive.  But  the  same  may 
be  said  of  some  interlocutory  judgments  upon  which 
there  can  be  no  question  that  an  action  could  not  be 
maintained ;  they  do  settle  and  conclude  the  particular 
proeeeding,  the  interlocutory  proceeding,  in  which  the 
judgment  is  pronounced.  It  is  obvious,  therefore,  that 
the  mere  fact  that  the  judgment  pnta  an  end  to  and 
finally  settles  the  controTcrsy  which  was  in  question  in 
the  particular  proceeding,  is  not  of  itself  sufficient  to 
make  it  a  final  and  conclusive  judgment  upon  which  an 
action  in  the  courts  of  this  country  may  be  maintained, 
when  such  judgment  has  been  pronounced  by  a  foreign 
court. 

I  think  that,  in  order  to  establish  that  such  a  judg- 
ment has  been  pronounced,  it  must  be  shown  that  in 
the  court  by  which  it  was  prononnoed  it  conclusively 
and  finally  and  for  ever  settled  the  existence  of  the  debt 
of  which  it  is  sought  to  be  made  oondosive  evidence  in 
this  country,  so  as  to  become  res  judicata  between  the 
parties.  If  in  the  same  court  which  prononnoed  it,  it  is 
not  conclusive,  so  that  notwithstanding  such  a  judgment 
the  existence  of  the  debt  may,  between  the  same  parties, 
be  afterwards  contested  in  the  same  oonrt,  and  if,  upon 
proper  proceedings  being  taken  and  such  contest  being 
adjudicated  upon,  it  may  be  declared  that  there 
existed  no  obligation  to  pay  the  debt  at  all,  then  I  do 
not  think  that  a  judgment  whioh  is  of  that  character 
can  be  regarded  as  finally  and  conclusively  evidencing 
the  debt,  and  so  entitling  the  person  who  has  obtained 
the  judgment  to  claim  a  decree  from  our  courts  for  the 
ptyment  of  that  debt. 

The  principle  upon  whioh  I  think  our  enforcement  of 
foreign  judgments  must  proceed  is  this — ^that  in  a  court 
of  competent  jurisdiction  where,  according  to  its  estab- 
lished procedure,  the  whole  merits  of  the  case  were  open 
•—at  all  events,  to  the  parties,  however  much  they  may 
have  failed  to  take  advantage  of  them,  or  may  have 
waived  any  of  their  rights— a  final  adjudication  has 
been  given  that  a  debt  or  obligation  exists  which  cannot 
thereafter  in  that  court  be  disputed,  and  can  only  be 
qneatioBed  in  an  appeal  to  a  higher  tribunal — ^in  snch  a 
case  it  may  well  be  said  that,  giving  credit  to  the 
conrtB  of  another  couutryi  we  are  prepared  to  take  the 
faot  that  snch  adjudication  has  been  made  as  establish- 
ing the  existence  of  the  debt  or  obligation.  But  where^ 
as  in  the  present  case,  the  adjudication  is  consistent 
with  tha  non»existenee  of  the  debt  or  oUigation  whioh 
it  is  sought  to  enforce,  and  it  may  thereafter  be  declared 
bjr  that  tribnnal  that  there  is  no  obligation  and  no  debt, 
it  appean  to  me  that  the  very  loondation  upon  which 
the  courts  of  this  country  wonid  proceed  in  entooing  a 
foreign  judgment  altogether  fails. 

It  has  been  suggested  that  a  judgment  obtained  in  an 
^exeontive''  action  may  be  regarded  as  aoalogoiis  ta  • 
judgment  obtained  ia  a  eommon  law  action  in  the  tinea 
prior  to  the  Judicatue  Aoty  the  exaontion  of  which 
might  be  restrained  by  a  court  of  eqnitjr,  and  yon  might 
have  prevented  the  plaintiff  who  had  wssaeoded  in  sodi 
an  aotkm  from  obtaining  the  fmits  of  his  jodguMBt.  I 
do  not  think  that  such  an  analogy  is  «  osMplete  one ; 
but  even  if  it  were  more  complete  than  I  think  it  to  be, 
it  appaaxa  to  me  that  it  wonld.afEord  very  Uttle  assist- 


ance to  your  lordships  unless  we  could  know  what  had 
been  the  course  adopted  with  regard  to  such  judgmenta 
in  countries  in  whose  system  of  law  the  same  force  and 
effect  is  given  to  foreign  judgments  as  in  given  by  the 
courts  of  this  country.  Upon  that  point  we  have  hsd 
no  information  whatsoever. 

Then  it  is  said  that  such  a  judgment  would  be  aoab- 
gous  to  a  judgment  which  has  been  obtained,  upoa  whioh 
a  suit  may  be  instituted  in  the  courts  of  this  oosntiy 
even  although  an  appeal  may  be  pending.  It  sppesn 
to  me  that  there  is  a  vital  distinction  between  the  two 
cases.  Although  an  appeal  may  be  pending,  a  ooartof 
competent  jurisdiction  has  finally  and  oonolusiTelj 
determined  the  existence  of  a  debt,  and  it  has  none  the 
less  done  so  because  the  right  of  appeal  has  been  girea 
whereby  a  superior  court  may  overrula  that  deoiafon. 
There  exists  at  the  time  of  the  suit  a  judgment  which 
must  be  assumed  to  be  valid  until  interfered  with  by  s 
higher  tribunal,  and  oondusively  establishes  the  exiflt« 
ence  of  the  debt  which  is  sought  to  be  recovendlu  this 
country.  That  appean  to  me  to  be  in  altogether  a 
different  position  from  that  which  exists  in  the  pnsent 
case,  where  the  judgment  is  a  **remate  "  judgment^  and 
where  the  very  court  which  prononnoed  the  "  remote " 
judgment  (not  the  court  of  appeal)  may  deterDune,  if 
proper  proceedings  are  taken,  that  the  debt  for  whioh 
this  <<  remate  '*  judgment  is  sought  to  be  used  as  oosflhi- 
sive  evidence,  has  bo  existence  at  alL 

The  plaintiff  in  such  a  suit,  an  exeontive  suit,  is  not 
really,  by  the  decision  whioh  is  now  under  appeil, 
deprived  of  his  rights.  He  may  still  sue  npea  khs 
original  cause  of  action.  Of  oonrse,  it  may  happen  that 
in  this  particular  case  such  a  suit  is  baned  by  lafss  of 
time,  but  that  is  an  accident.  The  right  of  the  pbiatiil 
to  sue  on  his  original  cause  of  action  is  net  at  ail  IntBi- 
fared  with  by  the  judgment  whioh  has  been  pBOBOunoid; 
and  in  such  an  action,  if  it  were  brought,  all  qosstfoos 
arising,  upon  whioh  depend  the  rights  of  the  partisi,  and 
by  whioh  must  be  determined  ultimately  the  diiigatiflB 
to  pay,  would  be  open  to  oonsideration,  and  oodd  bi 
dealt  with  by  the  courts,  ax&d  finally  and  oondndfely 
settled.  I  do  not,  therefore,  see  that  there  is  any  wxoeg 
or  any  hardship  done  by  holding  that  a  judgment  whioh 
does  not  oondtuivdy  and  for  ever  between  the  parties 
establish  the  existenoe  of  a  debt  in  that  oonrt,  eannot  bs 
looked  upon  as  sufficient  evidence  of  it  in  the  ooarks  of 
this  country. 

Very  ingenious  arguments  have  been  urged  t^on  yo« 
lordshipe  by  the  learned  cotnnsel  for  the  appeUaat,  md 
they  have  strennondy  oontended  that  the  proper  ooorso 
would  be  to  permit  snob  a  judgment  to  be  sued  upon, 
and  that  justice  might  be  done  by  staying  [ 
as  might  be  done  in  the  case  of  an  English  , 
sued  upon,  which  was  under  appeaL 

But  no  authority  has  been  eited,  no  oasa  has  bMtt 
referred  to,  whioh  supports  the  view  put  tewaid  m 
behalf  of  the  appellant,  that  sooh  an  aotton  vpSB  sadi  • 
judgment  as  this  oonld  be  maintained,  aaid  I  < 
cannot  advise  yonr  lordships  to  ssalw  sasfa 
because  it  appears  to  me^  after  givlair  dae  weighl  to  all 
the  arguments  of  the  leaned  eoonsei  lor  the  appsDaa^ 
that  on  the  whole  the  result  would,  as  a  general  rde,  be 
likdy  to  be  misofaievoBa  and  to  werfc  i^jorite  xalhtf 
than  justice  between  the  parties. 

For  these  seasons  I  move  yoor  kvdshipa  thatteja^" 
ment  appealed  frem  beaibmed,  aad  the  upp^  dfmitmi, 
witheostBi 

Lord  Wat0O««— This  ease  hae  heat  ywtfMftfg^ 
Iw  tiie  appettaat.    Bat  tiie  reasoni  astigned  fcr  the 

judgment  of  the  Cevrt  of  Appeal  are,  te  mj  aind,  m 
satiafaetoiy  tiut  I  agree  with  yoor  loidriiips  in  tUaUag 
it  ought  not  to  be  disturbed. 

That  the  court  of  Seville  had  jnrisdiotloB  to  detatniit 
all  questions  competently  raised  between  theM  psrtto^ 
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^hen  dnlj  oonvened  before  it,  in  relation  either  to  the 
conAtitntion  or  aabsiatenoe  of  the  oontraot  opon  whioh 
the  appellant  relies,  and  alao  that  the  courts  of  Englaud 
would  recognize  and  give  foil  effect  to  anj  final  and  con- 
cluaive  judgment  of  the  Spanish  court  upon  these  ques- 
tions,  are  propositions  neither  disputed  by  the  respond- 
ents nor  controverted  in  the  opinions  delirered  by  the 
learned  judges  of  the  Appeal  Court  The  only  question 
which  the  facts  of  this  case  present  for  decision  is, 
whether  the  decree  of  the  5th  of  April,  1878,  obtained 
by  the  plaintiff  in  what  is  termed  an  "executire" 
proceeding,  comes  within  the  principle  established  by 
decisions  comparatively  recent,  oi  which  Godard  T. 
Gray.  19  W.  R.  348,Ii.  R.  6  Q.  B.  139,  and  Schibahy 
Y.  Wettenhoh,  19  W.  R.  587,  L.  R.  6  Q.  B.  166,  are 
leading  examples. 

The  decree  of  the  5th  of  Apri],  1878,  appears  to  me 
to  be  deficient  in  certain  parlicalars  which  are  necessary 
in  order  to  bring  it  within  that  principle.  It  is  not 
necessarily  a  decision  which  exhausts  the  merits  of  the 
oontroversy  between  the  parties,  because  in  "  executive  ** 
proceedings  the  court  can  entertain  no  plea  stated  by  the 
defendant  which  does  not  go  to  payment,  satisfaction, 
or  waiver  of  the  plalntiff^s  claim.  What,  in  my  opinion, 
constitutes  a  still  graver  defect  is  the  fact  that  the  same 
court  which  issued  the  "executive'*  decree  has  jurisdic- 
tion in  an  "ordinary"  or  *' plenary  "  action  to  entertain 
and  dispose  of  any  and  every  plea  which  the  original 
defendant  may  think  fit  to  urge  against  his  liability,  and 
in  that  action  can  re-try  those  pleas  which  have  already 
been  put  forward  and  repelled  in  the  "  executive  "  suit. 
If  the  decision  of  the  court  in  the  ^*  plenary  "  differs, 
Iq  whole  or  in  part,  from  that  pronounced  by  it  in  the 
"exeoDtive"  suit,  the  latter  is,  to  the  extent  of  that 
difference,  superseded  or  nullified. 

The  English  cases  to  whioh  I  have  already  referred 
ecitabliah  a  more  liberal  rule  in  regard  to  the  enforcement 
of  foreign  judgments  than  is  to  be  found  in  the  older 
authorities  ;  but  no  decision  has  been  cited  to  the  effect 
that  an  Eaglish  court  is  bound  to  give  effect  to  a  foreign 
decree,  whioh  is  liable  to  be  abrogated  or  Taried  by  the 
same  court  which  issued  it.  All  the  authorities  cited 
appear  to  me,  when  fairly  read,  to  assume  that  the  decree 
whioh  was  given  effect  to  had  been  pronounced  oausd 
cognitdf  and  that  it  was  unnecessary  to  inquire  into  the 
merits  of  the  oontroversy  between  the  litigants,  either 
because  these  had  already  been  investigated  and  decided 
by  the  foreign  tribunal,  or  because  the  defendant  had 
dae  opportunity  of  submitting  for  decision  all  the  pleas 
which  he. desired  to  state  in  defence.  The  decree  need 
not  be  final  in  the  sense  that  it  cannot  be  made  the  sub* 
ject  of  appeal  to  a  higher  court,  but  it  must  be  final 
and  unalterable  in  the  court  whioh  pronounced  it ;  and,  if 
appealable,  the  English  court  will  only  enforce  it  subject 
to  conditionB  whioh  will  save  the  interests  of  those  who 
have  the  right  of  appeal.  The  case  of  Patrick  v. 
Shedden,  2  E.  Ac  BL  14,  appears  to  me  to  be  very  much 
akin  to  the  present.  There  the  executive  decree  of  the 
Court  of  Session  for  costs  was  final  in  this  sense,  that  it 
was  not  appealable,  and  that  it  was  enforceable  in  Scot- 
land ;  but  the  Court  of  Queen's  Bench  refused  to  recog- 
nize it  as  a  final  .and  conolusive  judgment,  mainly  on 
the  ground  that  it  might  be  at  any  time  recalled  or 
modified  by  the  Court  of  Session  on  just  cause  shown. 
In  my  opinion  there  is  no  real  difference  in  principle 
between  a  court  retaining  the  power-to  alter  its  own  decree 
by  an  order  in  the  same  suit,  and  its  retaining  the  power 
to  defeat  its  operation  by  an  order  pronounced  in  another 
rait  relating  to  the  same  debt. 

i  asooidisgly  cenour  in  the  judgment  proposed. 

Lord  Bbauwell. — I  think  this  judgment  should  be 
affirmed.  I  think  the  proceeding  in  the  Spanish  court 
wliidh  is  relied  on  was  final,  and  I  think,  also,  that  it 
WM  a  personal  judgment,  as  far  as  such  a  judgment 


could  be  personal ;  but  I  think  1  am  right  in  reading  it, 
not  as  a  jndgment  that  a  debt  is  doe,  but  an  an  order 
that  execution  do  issue.  Then  we  know  that  this  is, 
what  I  may  call,  for  want  of  a  better  expression,  a 
defeasible  judgmeot— that  is  to  say,  the  defendants,  who 
are  subject  to  the  order  that  execution  may  issue,  may 
take  proceedings  which  would  have  the  effect  of  defeat- 
ing or  nullifying  or  making  an  end  of  the  judgment  or 
order  which  has  been  pronounced  that  execution  may 
issne.  It  seems  to  me  that  that  is  not  such  a  judgment 
as  can  be  (to  use  the  old  faRhioned  expression  whioh 
Parke,  B.,  used)  the  subject  of  an  action  of  debt— that 
is  to  say,  now  that  we  have  got  rid  of  the  forms  of 
action,  the  subject  ^of  an  action  in  a  court  in  this 
country.  Whether  what  is  oalJed  the  comity  of  nations 
had  anything  to  do  with  the  matter,  I  do  not  know,  nor 
do  I  think  it  material ;  but  Parke,  B.,  in  the  judgment 
he  pronounced,  does  not  refer  to  the  comity  of  nations  as 
a  reason,  but  he  speaks  of  foreign  judgments,  and  of 
colonial  judgments,  and  of  judgments  of  inferior  courts  ; 
and  he  seems  to  consider— I  believe  he  says  so,  bnt  at  all 
events  if  he  does  not  say  so  directly  he  says  that  from 
which  I  infer  that  his  opinion  was — that  where  the 
judgment  of  aoompeCf>nt  court  had  been  given,  it  showed 
that  there  was  a  debt,  and  that,  that  being  pn,  there 
was  a  legal  obligation,  and  I  am  somewhat  inclined  to 
think  he  was  of  opinion  there  was  a  moral  obligation  on 
the  part  of  the  person  against  whom  it  was  decreed  or 
adjudged  that  there  was  a  debt,  to  pay  ic.  But  how  is 
that  applicable  to  a  case  of  this  description  ?  How  can 
it  be  said  that  there  is  a  legal  obligation  on  the  part  of 
a  man  to  pay  a  debt,  who  has  a  right  to  say, "  I  o  ve  none, 
and  no  jndgment  has  establii^hed  against  me  that  I  do.'' 
I  cannot  see.  On  that  shoro  ground  it  seems  to  me  that 
this  judgment  ought  to  be  affirmed. 

There  are,  however,  one  or  two  other  observations  I 
should  like  to  make.  It  was  said  that  my  ar^rumeuti  or 
such  an  argument  as  I  am  now  using  (for  it  is  not  my 
argument  In  particular)  would  equally  apply  to'  all  ease§ 
where  there  was  a  possibility  of  error  being  fa^ou^ht. 
Not  so.  There  is  no  presumption  that  error  may  exist  in 
the  proceedings  ;  the  presumption  is  the  other  way  ;  th0 
presumption  is,  that  a  court  of  competent  jurisdiction 
has  given  a  right  judgment.  But  there  is  no  such 
presumption  here  ;  on  the  contrary,  we  learn  that  it  is 
perfectly  possible,  not  merely  that  what  was  decided  iu 
the  court  may  be  reversed,  but  that  there  may  be  ques- 
tions raised  between  the  parties  which  could  not  be 
decided  in  that  proceeding.  There  is  an  essential  differ- 
ence, therefore,  between  the  case  where  a  court  of 
competent  jurisdiction  has  entertained  the  controversy 
between  the  parties,  and  come  to  a  conclusion,  whioh  is 
to  be  presumed  to  be  accurate,  and  this  case,  where  there  is  no 
ground  for  saying  that  aU  the  ooBtroTersies  between  the 
parties  have  been  decided. 

Then  another  argument  that  was  urged  was  this.  It 
was  said,  '<  Why  if  this  argument  is  a  good  one,  there 
never  was  a  judgment  in  an  English  court  upon  whioh 
an  aotlon  ought  to  have  been  maintssnable,  because  it 
was  always  possiUe  that  it  might  be  set  aside  by  pvooeed- 
ings  in  equity."  fieally  I  do  not  think  any  argument 
can  be  fennded  qpon,  what  I  may  t^u  the  liberiiy  now 
of  calling,  the  prepesteioas  oonditiou  of  things  that 
existed  in  England  before  the  Judicature  Act,  where  one 
court  gave  a  final  judgment  finding  a  debt  due,  or 
damages  due,  or  what  not,  and  another  court  said,  '*  Well, 
that  is  all  very  well ;  we  find  no  fault  with  the  judgment 
being  right  in  point  of  law,  it  wee  perfectly  right  in  point 
of  law ;  but  if  you,  the  plaintiff,  in  whose  favour  it  was 
given,  enforce  it,  we  will  put  you  in  prison.*'  Beidly, 
I  think  that  some  twenty  or  thirty  years  heno^,  when  the 
present  generation  of  lawyers  has  ceased  to  exist  and 
there  is-another  one,  it  will  soaroelj  be  believed  that  such 
a  state  of  things  did  exist  in  a  civilized  country.  I  do 
not  si^  this  for  the  purpose  of  finding  fault  with  the 
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Btate  of  thins^B  which  is  now,  happily,  at  an  end,  and  was 
brought  about,  I  dare  say,  by  persons  who  had  very 
sincere  desires  to  improye  the  jarioprcdence  of  the 
oonutry  ;  bnt  I  cay  it  for  this  purpose,  that  I  do  not 
think  you  can  found  any  argument  upon  such  a  condi- 
tion of  things  as  then  existed. 

Then  there  was  a  matter  brought  forward  prominently 
by  Lord  Ashbourne  which  I  think  is  entitled  to  good  con- 
sideration ;  and  that  was,  that  if  we  should  give  judg- 
ment for  this  plaintiff  here  he  would  be  better  off  than 
he  would  be  if  there  were  a  mere  affirmance  of  the  judg- 
ment with  all  its  consequences  in  Spain,  because  in  Spain 
the  judgment  that  he  has  got  is  liable,  as  I  have  said 
before,  to  be  defeated,  but,  if  judgment  were  gi?en  for 
him  here,  there  would  not  be  that  liability  to  be  defeated 
by  proceedings  being  taken  here  analogous  to  the  plenary 
proceedings  in  Spain.  Well,  I  think  that  is  a  cogent 
argument.  It  occurred  to  me  that  perhaps  it  might  be 
met  in  this  way,  that  if  a  judgment  in  a  foreign  court  or 
in  an  Englisb  oonrt  were  reFersed  upon  error,  and  an 
action  upon  the  judgment  had  been  brought  in  an  Eng- 
lish court  and  judgment  given  in  that  action  on  the 
judgment,  then  afterwards  when  the  original  judgment 
was  rcFersed  upon  error,  I  suppose  there  would,  in  such 
a  case  as  that,  be  some  remedy  for  the  defendant  who 
had  got  rid  of  the  first  judgment  against  him.  By  auditd 
quereld  I  should  think  he  would  be  entitled  to  get  rid  of 
the  second  judgment  against  him.  It  is  not  worth  while 
going  into  it  minutely.  The  remedy  of  auditd  qu&reld  is 
now  abolished,  but  there  is  a  rule  which  says  that  the 
court  may  give  relief  (I  should  suppose  that  that  would 
mean  that  they  must  give  relief)  where  the  original 
defendant  would  have  got  relief  upon  auditd  quereld. 
Bat  it  is  not  the  same  thing.  He  would  hare  a  judg- 
ment against  him  which  he  would  haye  to  get  rid  of  i  so 
that,  in  the  first  instance,  he  would  haye  to  get  rid  of 
judgment  in  the  Spanish  court,  and  then  he  would  haye 
to  come  to  England  to  get  rid  of  the  judgment  by  pro- 
ceedings in  the  nature  of  the  old-fashioned  auditd 
guereld,  I  think,  therefore,  he  would  be  worse  off  if 
judgment  were  giyen  against  him,  as  is  prayed  in  this 
action,  than  he  is  at  present  by  the  proceedings  in  Spain. 
It  perhape  is  not  of  any  yery  great  consequence  $  but  I 
cannot  help  thinking  that  it  is  worth  mentioning,  at  all 
events  for  the  purpose  of  showing  that  we  are  not  deal- 
ing with  a  judgment  like  a  judgment  in  proceedings 
where  all  the  questions  can  be  gone  into,  which  is  pre- 
sumably right,  and  has  decided  all  the  possible  contro- 
yersies  that  the  parties  have  thought  fit  te  bring  before 
the  ooort 

Upon  these  grounds  I  think  this  jadgment  shonld  be 
aflSrmed. 

Lord  AsHBOUBSTB.— I  also  am  of  opinion  that  the  judg- 
ment under  appeal  is  correct  and  should  be  affirmed. 
The  reasons  which  have  led  me  to  that  conclusion  have 
already  been  expressed  by  such  of  your  lordships  as  have 
spoken. 

It  is  conceded,  there  is  no  oontioyervy  that  a  foreign 
judgment  will  not  be  upheld  in  this  oonntiy  and  made 
the  foundation  of  relief  here,  onlesB  it  is  final  and  con- 
dnsiye.  There  is  no  question  about  that.  That  has  been 
treated  as  axiomatic  in  the  arguments  on  both  sides  in 
the  courts  below,  and  in  the  argument  addressed  tons  on 
behalf  of  the  appellant^  and  in  tiie  jadgment  of  North,  J., 
and  in  all  the  judgments  of  the  learned  judges  who  sat 
in  the  Oonrt  of  Appeal.  The  sole  oontioyerqr  in  law 
before  ns,  and  before  thcee  tribunals  was — ^is  this  a 
judgment  which  caa  be  regarded  as  coming  within  the 
definition  of  a  final  and  candnsiye  judgment  ? 

I  entirely  concur  that  in  a  sense  this  must  be  regarded 
as  a  final  judgment,  bat  only  in  a  limited  and  narrow 
sense.  It  is  a  summary  judgment,  it  is  an  ezecntiye 
judgment,  it  is  a  remote  Judgment.  In  its  terms  there 
is  nothing  to  contradict  the  fact  that  there  has  been  a 


final  Judgment ;  but  then  it  is  a  Judgment  whifihooold 
only  be  encountered  by  a  certain  limited  number  of  pleas 
of  a  certain  prescribed  and  definite  character.  It  was 
not  a  Judgment  upon  a  claim  which  could  be  met  \ij 
pleaa  upon  the  merit;*,  going  exhaustively  into  all  the 
topics  upon  which  the  defendant  was  entitled  to  relj  if 
he  had  the  wide  scope  open  to  him,  which  in  anypleaiiy 
suit  a  litigant  would  have,  for  he  would  be  entitled  to 
have  the  whole  merits  discussed  before  a  judgment  was 
given  against  him.  Therefore  in  no  sense  can  this  1» 
regarded  as  an  adjudication  in  a  cause  where  the  merits 
were,  or  where  they  ooold  be  tried ;  and  I  am  not  awtre 
of  a  single  case  where  a  foreign  Judgment  has  been  giTsn 
effect  to  in  this  country  where  the  adjudication  was  had 
in  a  case  where  the  merits  could  ex  neceuitats  rei  act 
have  been  discussed.  No  such  case  has  been  suggested 
in  the  course  of  the  argument,  and  none  was  suggeeted 
in  the  courts  below.  This  is  a  peculiar  judgmeai 
There  is  no  analogy  to  it  that  I  know  of  in  our  law ;  none 
has  been  stated.  A  couple  of  cases  were  mentioned  at 
approximations  to  an  analogy  ;  but  no  judgment  kaowa 
to  our  law  or  to  the  law  of  Scotland  has  been  suggesbal 
which  is  at  all  really  analogous  to  this  peculiar  form  of 
remote  judgment,  which  may  be  nullified,  whidi  may  be 
paralysed,  which  may  be  reduced  to  a  state  of  absolutely 
worthless  paper  by  a  proceeding  in  which  the  merite  can 
be  gone  into.  In  other  words  we  are  a^ed  to  aaj  that 
this  remote  Judgment  shall  be  accepted  by  our  lawa  ai 
final  and  conclusive,  when  the  laws  of  Spain  itself  wbioh 
prodnoed  this  remate  Judgment  say  that  it  is  one  wbioh 
may  be  absolutely  swept  away  when  proceedings  eons 
before  the  court  in  which  the  merits  can  be  gone  into. 

It  would  be,  I  venture  to  think,  a  very  sttftling  ranlt 
if  in  this  country  we  should  hold  this  executive  summsij 
remate  judgment  to  be  final  and  condosive,  while  in  tin 
municipal  institutions  of  the  country  which  has  sent  oat 
this  judgment  it  would  not  even  be  regarded  as  m 
judicata.  That  is  a  point  referred  to  with  force  and 
persuasiveness  in  the  arguments  addressed  to  the  oonit 
below,  and  most  powerfully  in  the  judgment  of  Lindley, 
L. J.,  and  I  adopt  everything  that  he  said.  It  striksa  mj 
mind  as  being  to  the  last  degree  surprising  to  listen  to  a 
suggestion  that  when  the  laws  of  Spain  do  not  regard 
this  judgment  as  of  such  a  binding  character  that  it  can 
be  relied  upon  in  any  proceeding  as  ree  judicata^  then7 
minute  the  intervention  of  a  foreign  ooonti^  is  inroked 
it  becomes  so  eacrotanot  that  it  is  to  be  regarded  hj  ns 
as  final  and  conclusive.  It  appears  to  me  to  be  almost  a 
contradiction  in  terms  to  make  the  suggestion. 

For  these  reasons  I  entirely  concur  in  the  decision  at 
which  your  lordships  have  arrived. 

Order  appealed  from  affirmed^  and  appeal  dimittti 
withooete. 
Solicitor  for  the  appellant,  Ewhank  ^  I^rtingten, 
Solicitors  for  the  respondents,  Freeman  <fe  Bethumleif. 
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in  proceedingB  in  ehambers  after  fudgmmt,  no  fre$h 
evidence  can  he  adduced  after  croee'examination — that 
leing  a  matter  in  tJie  dieerttion  of  thejadge^^d  there  i» 
ncihing  repreheneible  in  the  practice  which  hoe  grown  up 
in  chamhere^  and  i$  well  knoum  to  practitionere  there, 
that  liberty  to  eroU' examine  is,  in  the  absence  of  epecicU 
Hrcumatancee,  only  accorded  on  the  footing  that  all  the 
evidence  will  be  completed  before  cross 'examination.  In 
ordinary  cases,  and  under  ordinary  circumstances,  this 
practice  is  a  good  and  convenient  one. 

Appeal  txom  Ghittj,  J. 

The  aotlon  had  been  broaght  to  set  aside  a  promisaory 
note,  and  to  have  an  aoooant  taken.  The  plaintiff  was 
the  ezecntoT  and  sarriving  trastee  of  the  will  of  the 
toetator,  DaTies,  and  the  defendants  were  the  exeoators 
of  a  residuary  legatee  under  that  will,  and  they  had 
connter-olaimed  for  payment  of  the  sum  due  on  the  uote, 
which  had  been  giren  by  the  plaintiff  to  the  defendants' 
testator  fox  the  amount  shown  to  be  due  on  an  aooonat 
stated. 

At  the  trial  of  the  action  Judgment  had  been  given 
directing  accounts  and  inquiries.  The  plaintiff,  on 
October  24|  1889,  brought  in  accounts  in  chambers,  and 
on  November  26,  the  defendants,  without  having  filed 
any  eridenoe  themseWes,  issued  a  summons  for  leave  to 
eroas-ezamine  the  plaintiff  on  the  accounts ;  the 
summons  was  heard  by  the  chief  clerk  on  Kovembex  30, 
and  on  the  hearing  the  plaintiff's  solicitor  intimated  to 
the  defendants'  solicitor  that  If  the  defendants  cross- 
examined  they  would  not  be  entitled  to  file  evidence. 
The  chief  derk  made  the  order  for  cross-examination, 
bat  fixed  no  time  for  the  defendants  to  file  their  evidence. 
The  plaintiff  filed  further  evidence  as  to  the  accounts 
on  February  17,  1890  ;  and  on  February  18,  the 
ooM-examination  of  plaintiff  by  the  defendants  was 
oommenoed. 

On  February  28,  after  the  cross-examination  had 
closed,  the  defendants  applied  for  leave  to  file  evidence 
as  to  the  accounts,  but  the  chief  clerk  refused  the 
application,  on  the  ground  that  the  defendants  should 
have  filed  their  evidence  before  cross-examining  the 
pl^^f^^fp  on  the  accountB.  The  defendants  then  moved 
before  Chitty,  J.,  to  have  it  declared  that  they  were 
entitled  to  file  evidence  in  answer  to  the  inquiries  and 
aooounts  delivered  by  the  plaintiff,  or  in  the  alternative 
for  a  declaration  that  they  were  entitled  to  file  evidence 
generally,  notwithstanding  the  fact  that  the  cross- 
examination  of  plaintiff  on  the  accounts  had  dosed. 

Chitty,  J.,  dismissed  the  application,  on  the  ground 
that,  in  the  exercise  of  his  discretion,  he  would  not 
depart  from  what  was  the  ordinary  practice  in  chambers, 
tbongh  no  hard  and  fast  rule  existed— viz.,  not  to 
allow  an  order  for  cross-examination  to  go  until  the 
evidence  was  complete.  (See  the  report,  34,  Solioxtobs' 
JOUBNAL,  399.) 

From  this  refusal  the  defendants  appealed. 

Swinfen  Eady,  for  the  appellants.— In  the  case  of 
eross-examination  of  an  accounting  party  on  the 
aooounts  it  would  be  unfair  to  require  the  other  party  to 
pat  in  all  his  evidence  before  the  cross-exandnation. 
fie  oould  not  be  expected  to  file  his  evidence  without 
aeeing  how  far  the  accounting  party's  case  has  broken 
down  on  cross-examination.  Where  no  time  has  been 
fixed  by  the  chief  clerk  for  the  defendants'  to  file  their 
eridence,  they  are  entitled  to  do  so  at  any  time  before 
the  matter  comes  before  the  judge:  In  re  Ohiferiel, 
{Jhtfferid  v.  Watson,  36  W.  B.  806.  When  the  chief 
clexk  gave  the  defendants  leave  to  cross-examine  he  did 
not,  as  part  of  his  order,  fix  any  time  for  the  defendants 
to  file  their  evidence.  There  is  no  rule  of  oourt  that  all 
tbe  evidence  must  be  completed  before  cross -examina- 
tfoD,  and  the  Judge  cannot  make  a  practice  for  himself. 
Tba  rules  on  wiiich  Ohitty,  J.,  relied  by  way  of  analogy 
— yfiM,,  Old.  Zl,  r.  21,  and  ord.  38,  rr.  25— 28— relate  to 


the  times  for  filing  afftdavit  evidence  before  trial,  and 
have  really  no  application  to  filing  evidence  after  ttial 
with  reference  to  inquiries  and  accounts.  The  defend- 
ants have  a  right  to  cross-examine  the  plaintiff  as  an 
accounting  party :  In  re  Lories  Estate,  Lord  v.  Lord, 
L.  B.  2  Eq.  605,  27  W.  B.  Oh.  Dig.  103 ;  and  when  a 
right  exists  it  cannot  be  limited  or  conditions  put  on 
it  by  the  action  of  the  udge.  In  proceeding  on  an 
account  it  has  never  been  the  practice  to  put  the  non- 
aocounting  party  under  a  condition  to  complete  his 
evidence  before  cross-examining  thn  accounting  party. 

He  also  referred  to  Muir  v.  Kirbyy  32  Solicitors' 
Journal,  139;  Concha  v.  Concha,  35  W.  B.  477, 11  App. 
Oas.  541. 

Romer,  Q.C.,  and  McSwinney,  for  the  respondent, 
were  not  called  on. 

LiNDLBT,  L. J. — ^I  wish  to  say  at  once  that  anything 
which  may  fall  from  me  now  is  without  prejudice  to  any 
application  which  the  defendants  may  make  in  the  court 
below  fox  further  time  to  file  affliavits  on  any  special 
grounds. 

The  appeal  has  been  argued  on  the  wide  ground  that 
the  order  of  Ohitty,  J.,  is  wrong  as  not  being  warranted 
by  the  Bules  of  Oourt  and  as  bting  contrary  to  the 
generd  practice. 

Now  there  is  no  rule  expressly  dealing  with  this 
matter  ;  but  rule  18  of  order  38  has  been  construed  by 
North,  J.,  in  In  re  Chifferiel  as  empowering  the  chief 
clerk  to  fix  a  time  in  chambers  for  the  dosing  of  the 
evidence.  Independently  of  that,  however,  there  is  no 
special  rule  expressly  applicable.  It  has,  however, 
been  found  convenient,  as  a  matter  of  practice  in  cham- 
bers, to  require  that  a  party  wishing  to  cross-examine  a 
party  verifying  aooounts,  should  first  file  all  his  e  /idence 
and  afterwards  cross-examine.  There  is  no  general 
hard  and  fast  rule,  but  that  practice  has  been  found  to 
work  well,  and  there  is  no  reason  why  we  shoul  1  dis- 
courage It;  the  praotiee  is  well  known,  and  everyone 
who  is  familiar  with  the  practice  in  chambers  knows 
that  he  cannot  get  an  order  to  cross-examine  at  dl, 
except  on  the  understanding  that  all  the  evidence  has 
been  put  in.  In  the  present  case  Mr.  Eady's  client  was 
warned  by  the  pldntifTs  solicitors  that  if  he  obtained 
an  order  to  croes-examlne  he  would  not  afterwards  be 
allowed  to  put  in  futther  evidence,  and  the  whole 
matter  proceeded  on  that  footing,  and  it  was  with  that 
understanding  that  the  ohief  clerk  made  the  order. 

We  are  now  asked  to  condemn  that  practice.  If  a 
hard  and  fast  rule  had  been  laid  down  I  should  con- 
demn it,  but  that  ia  not  so,  and  I  think  the  ordinary 
practice,  which  has  been  found  to  work  well,  is  a  good 
one.  Chitty,  J.,  oontidered  that  he  had  a  discretion, 
and  as  no  special  grounds  were  alleged  why  he  should 
depart  from  the  ordinary  practice  he  refused  to  do  so, 
and  I  am  of  opinion  he  exercised  his  discretion  rightiy. 

BowBN,  L.  J. — ^I  am  of  the  same  opinion.  I  am  im- 
pressed with  the  fact  that  Mr.  Eady  asks  us  to  set  him 
at  large  to  file  etidenoe  generally,  without  showing  any 
spedd  drcumstancea  upon  which  he  might  be  entitied 
to  the  indulgenoe  of  the  oourt.  The  rules  are  silent  as 
to  this  matter.  It  is,  therefore,  left  to  the  chief  derk 
acting  for  the  judge,  in  the  exerdse  of  his  discretion,  to 
fix  the  time  within  which  the  cross-examination  of  a 
particular  witness  is  to  take  place  in  each  oase.  The 
practice  which  has  grown  up,  that  liberty  to  cross-examine 
will  not  be  accorded,  in  the  absence  of  spedd  circum- 
stances, until  dl  the  evidence  is  complete,  and  that  after 
oross-examination  no  fresh  evidence  can  be  adduoed,  is 
obviously  for  the  eonvenienoe  of  business,  and  there  is 
nothing  reprehendble  in  it.  This  is  not  a  hard  and  fast 
rule,  as  in  the  drcumstancea  of  some  oases  it  would 
dearly  work  inevitable  injustice  to  dose  the  mouth  of  a 
party.    It  may,  therefore,  be  neoeasary  that  Mr.  Eady'a 
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client  should  have  leafe  hereafter  to' adduce  evidence  on 
the  ground  of  Rome  upecial  clrcnmstancep.  It  has 
always  been  accepted  by  the  Conrt  of  Appeal  that  a 
judge  who  has  a  discretion  reposed  in  him  as  to  a 
partlcQlar  matter  shall  haTe  liberty  to  indicate  to  the 
practitioners  coming  before  him  on  what  lines  his  dis- 
cretion will  mn  in  ordinary  cases  and  under  ordinary 
circnmstanoe?,  and  it  Is  only  by  that  means  that  the 
time  for  cross-examination  is  fixed  in  chambers  at  all. 

I  hare  no  doubt  that  this  practice  was  well  nnder« 
stood  in  the  present  caee  both  by  tbe  chief  clerk  and  by 
the  clerks  of  the  solicitors  in  the  case  ;  the  attention  of 
the  defendants'  solicitor  was  called  to  it  by  the  plaintifiTs 
solicitor,  and  the  chief  clerk  and  all  the  solicitors'  clerks 
engaged  in  the  case  mpet  have  understood  that  each  was 
aware  that  that  was  the  usual  practice  in  ohambers. 
Mr.  Eady,  therefore,  cannot  claim  as  a  matter  of  right 
to  be  emancipated  from  that,  the  order  baring  been 
taken  on  the  implied  understanding  of  both  parties  that 
the  luual  practice  would  be  followed. 

Appeal  dUmiHtd. 

Solicitors  for  the  appellants,  MinBhaU^  Parry^J<me$f 
Wootnam,  A  8mUh,  for  Martin  WooBnatnt  Newtown, 
Montgomeryshire. 

Solicitors  for  the  respondent,  Talbot  Jt  Qttayle,  for 
Talbot  A  Wood,  Newtown,  Montgomeryshire. 


From  a  B.  Dit.  May  12. 

GxTABDiAjrs  OF  Headihgtok  Union  {Appellants)  v, 
GrAjmiAKS  OP  Ipswich  Union  {Respondents),  (a.) 

Poor  law^  Settlement — Illegitimate  child  under  sixteen 
— Birth  settlement — Settlement  of  mother — Onue  of 
proof-^  A  5  WiU.  4,  c  76,  s.  71. 

Upon  the  hearing  of  an  appeal  against  an  order  of 
rrmoval  of  an  illegitimate  child  under  sixteen  to  the 
place  of  its  birth  settlement,  it  was  proved  that  the  mother 
was  alive,  hut  no  evidence  as  to  her  settlement  was  givtn, 

Beld  {affirming  the  judgment  of  the  Queen's  Bench 
BiTiaion),  that  the  onus  of  proving  that  the  mother  had 
a  settlement  lay  upon  the  appellants,  and  that,  in  the 
absence  of  such  proof,  the  order  adjudging  the  child  to  be 
settled  in  the  place  of  its  birth  was  right 

Reg.  V.  St.  Paul's,  Co?ent  Garden,  L,  B.  7  Q.  B.  282, 
discussed* 

Appeal  from  the  Judgment  of  the  Queen's  Bench 
Birision  upon  a  case  stated  by  the  court  of  quarter 
sessions  for  the  borough  of  Ipswich  on  appeal  against 
an  cider  of  removal  (24  Q.  B.  D.  414). 

The  pauper,  Alice  Mary  Beckley,  was  the  illegitimate 
daughter  of  Alice  Beckley,  who  was  still  alive.  Tbe 
pauper  was  born  on  tbe  14th  of  August,  1880,  at 
Headington  Workhouse,  and  the  order  of  remoTal 
adjudged  that  the  place  of  the  last  legal  settlement  of 
the  pauper  was  in  the  parish  of  Headington,  in  the 
appellants'  union.  The  notice  of  ehargeabillty  and 
grounds  of  removal  sent  to  the  appellants  set  forth  the 
following  as  the  particulars  of  the  pauper's  settlement 
in  tbe  Headington  Union:— <* The  said  Alice  Mary 
Beckley  was  the  illegitimate  daughter  of  Alioe  Beckley, 
and  was  born  on  the  14th  day  of  August,  1880,  at 
Headington  Workhouse,  in  the  parish  of  Headington, 
in  your  union  above  named."  Upon  the  hearing  of  the 
appeal  against  tbe  order  of  removal,  it  was  admitted  by 
the  respondents  that  the  mother  of  the  pauper  was  still 
aliTe,  but  no  evidence  was  given  to  show  that  the 
mother  had  any  settlement  at  all.  No  evidence  was 
given  to  show  that  there  had  been  any  failure  by  the 
respondents  to  make  ioquiries. 

(a.)  Reported  by  W.  F.  Barby,  Esq.,  Barrister-at-Law. 


The  appellants  contended  that  in  tbe  case  of  as 
illegitimate  child  under  the  age  of  sixteen,  with  a 
mother  still  living,  there  was  no  presumption  that  the 
place  of  its  birth  was  its  place  of  settlement,  a&d  that 
before  such  child  could  be  adjudged  to  be  Battled  in  the 
place  of  its  birth  there  must  be  an  inqniry  into  ttie 
settlement  of  the  mother. 

The  respondents  contended  that  the  place  of  the 
birth  of  such  a  child  was  to  be  taken  as  its  place  of 
settlement  until  the  contrary  was  proved,  and  Uiat  the 
burden  of  such  proof  lay  upon  the  appellaBts. 

The  recorder  held  that  the  contention  of  tbe  respond- 
ents was  right,  and  afftrmed  the  order.  The  Qneea's 
Bench  Division  (Pollock,  B.,  and  Hawkins,  J.)  havisf 
af&rmed  this  order,  the  guardians  of  the  Headington 
Union  appealed. 

Jelf,  Q.G.,  and  Shortt,  for  the  appellants.— By  4 ft  5 
WiU.  4,  c.  76,  p.  71,  illegitimate  chUdren  are  to  take  fh« 
settlement  of  their  mother  until  they  attain  the  age  of 
aixteen  or  acquire  a  settlement  in  their  own  right 
Therefore,  since  that  statute,  there  is  no  presnmption 
in  favour  of  the  birth  settlement  of  an  illegitimats 
child,  and  in  this  reepeot  it  differs  from  a  legitimste 
child.  The  settlement  of  the  mother  must  be  disposed 
of  before  the  birth  settlement  can  be  relied  upon.  The 
onuSt  therefore,  of  showing  that  the  mother  hsd  no 
settlement  to  which  the  ohUd  could  be  removed  lay  npon 
the  respondents,  and  nntU  they  discharged  that  onsa 
the  child  could  not  be  removed  to  ite  birth  settlement. 

They  referred  to  Beg.  v.  St.  PauTs,  Oovent  Gerdeti, 
L.  R.  7  a  B.  232. 

B.  C.  Cflen  and  J.  F.  P.  Bawliman,  ton  tiie  re^ond- 
ents,  were  not  called  upon. 

Lord  EsHBR,  M.R.— It  is  admitted  that,  unlesr  the 
case  of  Beg.  v.  St.  PauVs,  Covent  Garden,  coven  the 
appellants'  contention,  they  cannot  succeed.    That  ease 
seems  to  me  to  decide  this,  that  a  parish  which  gifs*  ft 
notice  of  removal  to  another  pariah  must  state  in  tbs 
notice  the  settlement  which  it  alleges  the  pauper  has  in 
that  other  parish.    In  that  case  the  parish  did  not 
specify  the  settlement  relied  upon,  and  the  court  held 
that  the  notice  was  bad  upon  the  ground  that  it  did  not 
state,  and  therefore  the  oourt  could  not  say,  what  settle- 
ment was  intended  to  be  relied  upon.     That  case^  then- 
fore,  does  not  substantiate  the  contention  put  forward  oa 
behalf  of  the  appellants.   In  the  present  ease  the  peiiib, 
in  their  notice  of  chargeability  and  grounds  of  removal, 
do  state  the  settlement  in  the  other  parish  upon  which 
they  intend  to  rely.    The  parish  which  gives  the  nofeios 
has  a  right  to  rely  upon  any  alleged  settlement  in  tbs 
other  parieh.      If    they  fail  to  prove  the  settlement 
which  they  state  in  their  notice  that  they  rely  upon, 
they  fail  altogether.    If  another  and  a  superior  ssttie- 
ment  is  prov^,  they  likewise  faiL    In  the  present  cass 
an  illegitimate  child  is  ordered  to  be  removed  to  its 
birth  settlement  in  the  appellants'  union.    That  is  the 
settlement  relied  upon  in    the  notice    given   by  the 
respondents.    The  appellants  might  have  set  up  another 
and  a  superior  settlement,  and,  according  to  the  oidf* 
nary  rule  of  law,  if  they  meant  to  rely  upon  it  tii«T 
must  have  proved  it.    It  is  admitted  that  that  is  the 
law  as  to  legitimate  children,  but  it  ia  said  not  to  be 
applicable  to  illegitimate  children  since  the  statute  4  &S 
Will.  4,  c.  76,  s.  71.    I  can  see  nothing  in  thst  Act 
which  has  any  such  effect.    It  leaves  the  case  of  a  birth 
settlement  untouched  until  a  superior  settlement— that 
is,  the  settlement  of  the  mother — ^is  proved.    Those  who 
rely  upon  a  superior  settlement  for  the  purpose  of  dii- 
placing  the  birth  settlement  muat  prove  it.    In  ny 
opinion  the  law  is  the  same  in  this  respect  both  with 
regard  to  legitimate  and  illegitimate  children.    I  think, 
therefore,  that  the  judgment  of  the  Divisional  Oourt  ii 
right,  and  I  entirely  agree  with  the  reaaona  given  foe 
that  judgment  by  the  learned  judges. 
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OOUBT  OP  A  PPBAL. 


GocHBAmi  V.  Entwistlb. 


<VrRT  OF  Appeal. 


Far,  L.J. — I  am  of  the  samd  opinion. 

LopB8»  L.J.— I  also  agree  with  the  judgment  delivered 
1>7  the  Master  of  the  RolU,  and  with  the  reasons  given 
by  the  learned  Judges  in  the  DiTisional  Ooart. 

Appeal  dUmi$$ed. 

Solicitors  for  the  appellants,  PhUpci  A  Son,  for 
Rcuokitu,  Ward,  di  Hufga,  Woodstock. 

Solicitors  for  the  respondents,  Rtonjoorihy,  for 
YuUiamy,  Ipswich* 


Prom  Q.  B.  Div.  May  9. 

COGEBANE  V,   EnTWIBZLB.    (a.) 

Bill  of  $ah — Validity — OhaiteU  real  included  in  security 
— Statutory  form — Bills  of  Sale  Amendment  Act, 
1882  (45  di  46  Vid.  e.  43). 

A  hill  of  sale  had  heen  drawn  mainly  in  the  form  set 
cut  in  the  echediile  of  the  Bills  of  Sale  Amendment  Ad, 
ISSSy  hut  to  "  all  and  singular  the  several  chattels  and 
things  epecificalty  described  in  the  schedule  **  there  had 
heen  added  the  words  "  together  with  all  tenant-right, 
valuation,  and  goodwill,  tillages,  and  intwest  of  the 
mortgagor  "  in  a  certain  farm,  and  these  interests  were 
further  specified  in  the  schedule,  together  uHth  various 
personal  chattels. 

Held,  thai  the  document  was  void  as  a  hill  of  sale,  on 
the  ground  that  it  was  not  drawn  in  the  statutory  form, 
nor  had  the  same  legal  effec'.,  sinee  it  included  chattels 
real  in  the  security,  whereas  the  Bills  of  Sale  A  ets  only 
coniemplale  advances  on  the  security  of  chattels  personal. 

In  re  Burdett,  Ez  parte  Byrne,  36  W.  B.  128,  20 
Q,  B,  D.  310,  distinguished. 

Appeal  from  a  judgment  of  Mnnisty,  J.,  directing  a 
nonsuit. 

The  plaintiff,  the  grantee  of  a  bill  of  sale,  had  brought 
an  action  against  the  sheriff  for  the  selzare  and  sale  at  the 
instance  of  an  exocution  creditor  of  the  grantor  of  the 
bflly  of  goods  comprised  in  the  bill  of  sale.  The  bill  of 
sale  ran  raainly-in  the  statutory  form,  but  included  in  the 
descriptive  clause  chattels  reel  as  well  as  personal.  The 
dauaeia  question  ran-  as  follows  :—*' All  and  singular 
the  aeveral  chattels  and  thiogs  specifically  described  la 
the  schedule,  together  with  all  tenant-right,  valuation, 
goodwill,  tillages,  and  interest  of  the  mortgagor  in  the 
farms,  land,  and  premises."  The  schedule  specified,  in 
addition  to  the  personal  chattels,  the  interest  of  the 
mortgagor  in  a  particular  farm,  and  added  the  said 
words  as  to  tenant-right,  valuation,  &o.  Manisty,  J., 
held  that  the  document  was  void  as  a  bill  of  sale  by  in- 
eluding  chattels  real,  and  withdrew  the  case  from  the 
Jury.  Against  this  decision,  on  the  point  of  law,  the 
plaintiff  now  appealed. 

iTiscA  and  Horace  Kent,  for  the  appellant.--A  bill  of 
sale  is  divisible  in  regard  to  the  security,  and  may  be 
good  as  to  part  of  the  security,  though  bad  as  to  another 
p«rt :  In  re  Burdett,  Ex  parte  Byrne,  36  W.  B.  126,  20 
Q.  B.  D.  310.  This  bill  is  good  as  to  personal  chattels, 
and  the  plaintiff  is  entitled  to  the  growing  crops  seised 
and  acid  by  the  sheriff.  The  document  is  exactly  in 
aooordanoe  with  the  wording  of  the  statutory  form,  and 
merely  fills  in  the  blanks  in  that  form  in  a  manner 
allorwable  by  implication :  Thomas  v.  KeUy,  87  W.  B. 
353,  13  App.  Gas.  506. 

c7.  V»  Austen,  tor  the  respondent.— The  document  is 
invalid  as  a  bill  of  sale  through  not  being  in  statutory 
iorm.     There  was  no  seizure  of  growing  crops. 

(a.)  Beported  by  Spbnosb  L.  Hollakd,  Esq.,  Barrister- 
at-Law. 


Lord  EsBBB,  M.B.— A  creditor  of  the  defendant,  the 
mortgagor  of  tiie  security  in  question,  has  seised  and 
sold  tiie  goods  comprised  in  this  security.    No  growing 
crops  were  oapable  of  being  seized  at  the  time,  so  that 
point  of  the  plaintiff's  ease  is  disposed  of.    The  action 
is  brought  against  the  sheriff  for  the  proceeds  of  the 
sale  of  the  goods  claimed  by  the  plaintiff  under  this 
mortgage,  which  he  maintains  to  be  a  valid  bill  of  sale. 
Was  this  bill  of  sale  valid  as  against  an  execution 
.creditor  f    The  document  has  been  registered.    It  is 
said,  however,    to  be  void  because  it  is   not  in  the 
statutory  form.    Is  it  in  the  statutory  formP  or  so 
nearly  in  that  form  as,  according  to  a  previous  decision 
of  this  court,  to  be  equivalent  to  that  form  ?    The  bill 
of  sale  is  to  secure  the  lender  of  £50  with  interest.     It 
is  a  security  of  the  goods  mentioned  in  the  schedule. 
But  it  contains  as  security,  in  addition  to  the  personal 
chattels  described  in  the  schedule,  certain  chattels  real. 
All  the  chattels  real  and  personal  are  specifically  men* 
tioned,  and  the  security  is  a  mixad  real  and  personal 
one.     At  the  trial  the  plaintiff  said  he  was  entitled  to 
the  personal  chattels  under  this  bill  of  sale,  though  he 
admitted  he  might  not  be  to  the  chattels  real.    Is  a  bill 
of  sale  so  drawn,  exactly  like  the  form  given  in  the  Act 
of  1882  ?    It  is  like  that  form,  with  some  other  things 
filled  in  in  a  way,  as  is  alleged,  admitted  by  the  form. 
But  what  are  these  thiugs  P    They  are  chattels  real. 
But  it  is  clear  that  the  Act  only  deals  with  person  si 
chattels  as  security.     It  cannot  be  'said,  then,  to  bd 
drawn  in  the  statutory  form.      But  is  it  in  such  a 
similar    or  equivalent    form    as  to  come    within  our 
decision  in  Ex  parte  Stanford,  34  W.  R.  507,  17  Q. 
B.  D.  259  P    1b  it  so  substantially  in  the  same  form  as 
to  have  the  same  legal  effect  P    The  only  way  to  fudge 
that,  is  to  see  whether  the  same  document  in  the  statutory 
form  would  have  the  same  legal  effect  P    Obviously  it 
would  not,  since  it  includes  things  which  could  not  be 
included  in  the  statutory  form.     But  it  is  said  that,  even 
if  so,  a  bill  of  sale,  under  the  decision  of  In  re  Burdett, 
is  divisible,  so  that  it  may  be  held  valid  as  to  one  part 
of  the  security,  the  personal  chattels,  and  that  the  part 
dealing  with  the  chattels  real  may  be  struck  out    In 
my  opinion  In  re  BurdeU  is  not  an  authority  for  any 
such  an  argument    In  that  case  the  dispute  was. as  to 
whether  certain  real  chattels  were  within  the  Act  at  all. 
If  the  document  in  that  case  was  one  dealiog  with 
chattels  real  not  mentioned  in  the  Act  it  was  outside 
the  Bills  of  Sale.  Act  altogether,  and  did  not  requfare 
registration.    When  the  conveyance  is  one  of  chattels 
real  its  form  is  immaterial  so  far  as  the  statute  is  con- 
cerned, and  it  is  not  fettered  by  section  9  of  the  Act. 
That  case  was  rightly  decided,  and  is  not  applicable  to 
cases  where  the  dispute  is  as  to  the  validity  of  a  docu* 
ment   comprising  chattels  real  as  well  as  things  ad- 
mittedly within  the  Act. 
This  appeal  must  be  dismissed. 

Fat,  L.J. — The  question  whether  a  bill  of  sale  con- 
taining a  clause  including  "  the  tenant-rif(ht,  valnatbn^ 
goodwill,  tillages,  and  interest  of  the  mortgagor  '*  among 
the  chattels  specified  as  securities  for  the  loan  is  within 
the  statutory  form  P  The  rule  laid  down  in  Ex  parte 
Stanford  is  that  you  must  first  take  the  form  in  the 
statute  and  the  instrument  in  question  and  consider 
whether  they  differ  in  any  substantial  respect?  Hai« 
the  one  a  greater  or  less  legal  effect  than  the  other  P 
If  they  differ  in  legal  effect  they  are  not  similar.  Has 
this  instrument  here  the  same  legal  effect  as  the  statutory 
form  P  Plainly  it  has  not  The  form  in  the  Act  only 
deals  with  personal  chattels.  This  instrument  dealx 
with  chattels  real  as  well  as  personal.  It  is,  therefore, 
void  as  a  bill  of  sale  through  not  being  in  or  equivalent 
to  the  statutory  form. 

LoFxs,  L.  J.— There  is  littie  real  difficulty  in  thif  ease. 

Section  9  of  the  Act  of  1982  enacted  tiiat  a  **  bill  of  sale 
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GovKT  OF  Appeal. 


CocHRANB  V,  Moors. 


OOTTRT  OF  kmum 


sbould  be  Toid  aoless  made  in  accordance  with  the  form 
in  the  Bobedole."  The  worda  in  that  form  '*  all  and 
singular  the  several  chattels  and  tbiogs  "  related  to  per- 
sonal chattels  and  nothing  more.  The  sohedale  to  this 
bill  of  sale  specified  chattels  real  as  well  as  personal. 
Olearly  each  a  document  could  not  be  said  to  have 
the  same  legal  effect  as  the  statutorj  form  when  it 
deals  with  things  altogether  outside  the  pur?iew  of  the 
statute. 

Lord  EsHSB,  M.B.— I  should  like  to  add  that  if  the 
argument  raised  in  this  case  were  tenable  the  protection 
of  ignorant  or  careless  borrowers  againet  money  lenders, 
which  was  intended  to  be  secured  by  the  Bills  of  Sale 
Acts,  would  practically  be  done  away  with. 

Solicitors  for  the  appellant,  Cooper  <b  Co, 

Solicitors  for  the  respondent,  Croiodtrs  dj  Vizard,  for 
Owiton,  Leicester. 


From  Q.  B.  Dir.  Jan.  15, 16, 18, 20 ;  April  28. 

COCHBANS  V.  MoofiE.   (a.) 

Qifi—DtUvtry^ChaiUl'^Oift  of  chailel  by  word  of 
mouth  without  delivery. 

A  verlal  gift  of.  ehatteh  capable  of  delivery,  although 
a$$ented  to  by  the  donee,  if  unaccompanied  with  delivery 
ofpoMeuUm,  poMts  no  property  to  the  donee. 

Irons  V.  Smnllpiece,  ^  B.  ^  Aid.  hhl,  upheld. 

Danby  v.  Tucker,  31  W,  R.  578,  and  In  re  Bidgway, 
34  W.  B.  80,  15  Q.  B.  D.  447,  overruUd. 

Appeal  from  the  decision  of  Lopes,  L.J.,  sitting  at 
ni$i  priu$  without  a  jury. 

The  facts  are  fully  set  out  in  the  Judgment  of 
Pry,  L.J. 

In  June,  1888,  Mr.  Ernest  Benzon  was  the  owner  of 
a  racehorse  named  Kil worth,  which,  on  the  8th  of  that 
month,  was  ridden  by  the  defendant  Moore,  who  was  a 
gentleman  rider,  in  a  steeplechase.  The  same  day,  the 
horse  beitfg  then  at  the  stables  of  a  trainer  named 
Yates,  Benson  gave  by  word  of  month  to  Moore  an 
nndiTided  fourth  share  in  the  horse,  which  was 
accepted  by  Moore.  A  few  days  afterwards  Benzon 
wrote  to  Yates,  telling  him  of  the  gift  to  Moore,  but  did 
not  inform  Moore  that  he  had  done  so. 

In  July  Benzon  executed  a  bill  of  sale  to  the 
plaintiiZ  Oochrane  for  £10,000,  in  the  schedule  to  which 
the  hone  Kilworth  was  included.  At  the  time  of  the 
execution  of  the  bill  of  sale,  Moore's  interest  in  the 
horse  was  mentioned,  and  Cochrane  undertook  that  it 
should  be  all  right.  The  horse  having  been  sold  by 
Messrs.  Tattersall,  an  interpleader  issue  was  directed  to 
try  the  right  to  the  sum  of  £156,  representing  the 
fourth  part  of  the  price  received  for  the  horse. 

Lopes,  L.J.,  held  that  the  gift  was  valid,  and  also 
that  the  bill  of  sale  was  void,  and  gave  Judgment  for 
the  defendanf. 

The  plaintiff  appealed. 

Addieon,  Q.C.,  Henn  OoUim,  Q.C,  and  Kiseh,  for 
the  appellant. — A  present  gift  of  a  chattel  by  word  of 
mouth,  although  accepted  then  and  there,  is  not  suffi- 
cient to  pass  the  property  without  delivery.  This  was 
laid  down  in  Irone  ▼•  Smdllpiece^  2  B.  &  Aid.  551,  by 
the  court  of  Queen's  Bench,  in  Shower  v.  Pilck, 
4  £x.  478,  by  the  Court  of  Exchequer,  and  in 
Bourne  t.  loebrooke,  13  W.  R.  497,  18  0.  B.  K.  a 
515,  by  the  Court  of  Common  Pleas.  Those  decisions 
were  in  accordance  with  the  old  law.  [Bowbk,  L.J., 
referred   to  Benjamin  on  Sales,  4th  ed.,  p.  3.]    Ko 

(a.)  Beported  by  A.  P.  Fbbceyal  Kbbp,  Esq.,  Barrister- 
at-Law. 


doubt    those    cases    have    been  doubted   in  Lum  t. 
Thornton,  1   C.   B.  879  ;    Ward  ▼.  AwUand,  16  U. 
Sc   W.   862 ;  and  in  a  note  by  Serjeant  Manning  to 
London,   Brighton,  and  South  Coast  Railway  Ce.  v. 
Fairdough,  2    M.   &    Gr.   674,    at  p.   691,  bat  the 
older  authorities  required  that  the  gift  shoold  be  at 
least  attested  by  sufficient  evidence,  of  whioh  ddivsry 
was  the  strongest  and    most  essential :    Blscbtone's 
Commentories,    7th    ed.    (1775),  o.    XXX.,  p.  441  ; 
Comyn's  Dicrest,  tit.  Biens  (D.  8) ;  Smith  v.  8mUh,  % 
Str.  954 ;   Year  Book    M.  7    Ed.  IV.,  p.  20,  pi  21 ; 
Hudson  T.  Hudson,    Latch.  814;    Wortes  v.  OUfton, 
RoUea*   Bop.   61 ;   2  Wm.  Saunders,   47  (..  note  D. ; 
Shepherd'a  Touohstone.   7th  ed.,  I.,  p.  227;  Jenkia's 
Third  Century,  Case  IX.,  p.  109 ;  Hooper  v.  Qoodmn^ 
1  Swanst.  485.     Delivery  was  held  to  be  necessary  for 
a  valid  donatio  mortis  eausd  (see  a  note  to  WaXUr  t. 
Hodge,  2  Swans.,  at  p.  101 ;    Williams  on  Exeeaton, 
8th  ed.,  Tol.  I.,  p.  786 ;   Ward  v.  Turner,  2  Yes.  len. 
481  ;  Tate  ▼.  Hilbert,  2  Yes.  jun.  Ill;  Lampleigh^. 
Braithwaite,  1  Smith  L.  C,  9th  ed.,  153;    iZeesei  r. 
Capper,  5  Bing.  N.  C.  136.    The  American  deddoBt 
are  to  the  same  effect :    Young  v.   Young,  80  K.  T. 
422.     The  modem  cases  whioh  haTe  departed  from 
the  doctrine  of  Irons  v.  Smallpiece  are  wrong :  Winter 
V.   Winter,   9  W.   B.  747 ;  In  re  Bidgway,  34  W.  B. 
80,  15  Q.  B.  D.  447 ;  and  Danby  v.  Tucker,  31  W.  R. 
578.     A  gift  without  delivery  is  revocable,  and  the  bill 
of  sale  operated  as  a  revocation.    E?en  if  it  was  not  in- 
tended to  operate  as  a  bill  of  sale,  it  stands  as  seenrlty 
for  the  advance :  Urquhart  v.  Maepherson,  3  App.  Cai. 
831,  26  W.  R.  Dig.  58;   Tyler  v.  Totes,  19  W.  R.  909, 
L.  R.   6  Ch.  App.  665 ;  Earl  of  Aylesford  v.  Morris, 
21  W.  B.  424,  L.  B.  8  Ch.  App.  484. 

Pollard  and  Bugh  Mitehell,  for  the  respondeBt— 
At  common  law  a  gift  by  word  of  mouth  of  a  chattel, 
if  accepted  by  the  donee,  vests  the  property  in  the 
chattel  in  him  without  delivery.  None  of  the  esses 
cited  are  oases  of  acceptance.  Irons  t.  SmaUpisee  hu 
si  ways  been  doubted.  A  difference  always  enated 
between  things  that  lay  in  livery  and  things  that  lay 
in  grant:  Perkins'  Profitable  Book,  ed.  1827,  p.  13. 

They  also  cited  2  Bolles'  Abridgement,  62  Graonti 
(F) ;  Fhry  v.  Denny,  7  Ex.  581  ;  Douglas  v. 
Douglas,  22  L.  T.  K.  &  187, 18  W.  H.  0.  L.  Dig.  46; 
Bracton,  Book  II.,  cap.  XYII.,  XYIII.,  cap.  lY.,  lol. 
10  B. 

Henn  Collins,  Q.C.,  replied. 

Cur.  adv,  vuU. 

April  28. — The  following  judgments  were  delivered. 

Fet,  L.J.— The  judgment  I  am  about  to  read  is  that 
of  Bowen,  L. J.,  and  myself. 

The  question  in  this  interpleader  issue  arises  in 
respect  of  a  sum  of  money  representing  one-fourth  of 
the  proceeds  of  a  horse  called  Kilworth,  aold  by  Messn. 
Tattersall.  The  plaintiff  claims  the  money  under  a  bill 
of  sale  executed  by  one  Benzon,  comprising  this  and 
other  horses.  The  defendant  claims  it  under  an  earUsr 
gift  of  one-fourth  of  the  horse  to  him  by  Bensan. 

The  relevant  facts,  as  they  appear  in  die  judgment  of 
Lopes,  L.J.,  and  in  that  part  of  the  evidence  to  which 
he  attached  credence,  are  shortly  as  followa : — 

The  horse  was  in  June,  1888,  the  proper^  of  Bensin, 
and  was  kept  at  the  stables  of  a  trainer  iiAmed  Yatei, 
in  or  near  Paris,  and  on  the  8  th  of  that  month  was 
ridden  in  a  steeplechase  by  Moore,  a  gentleman  ridsr. 
In  consequence,  as  it  appears,  of  some  aoddent,  tibe 
horse  was  not  declared  the  winner,  and  on  the  aame  day, 
according  to  the  view  of  the  evidence  taken  hj  the 
learned  judge,  Benzon  by  words  of  present  gift  gave  to 
Moorci  and  Moore  accepted  from  Benson,  one  undivided 
fourth  part  of  this  horse. 

A  few  days  subsequently  Benson  wrote  to  Yatsr,  ia 
whose  stables  the  horse  was,  and  told  him  of  the  gift  to 
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Hooie.  Bat  he  did  not  inform  Moore,  nor  did  Moore 
know  of  an  J  commonioation  to  Yates  of  the  fact  of  the 
gift. 

On  Jvlj  9,  1888,  Oochrane  ad^anoed  £3,000  by  way 
of  loan  to  Benzon,  and  took  from  him  a  promissory  note 
for  JB3,500,  payable  on  Angnst  9  following. 

On  Jaly  16  of  the  same  year  Ooohrane  adranced  to 
Benzon  a  further  sum  of  £4,000,  and  took  a  promissory 
note  for  £4,800,  payable  on  September  16. 

On  Joly  26  Oochrane  adranoed  to  Benson  two  anms 
of  money: — One,  £1,680  10s.  lid.  (to  be  paid  to  one 
Sherrard,  a  trainer),  and  £745;  making  together 
£S,425  lOs.  lid.  And  on  the  same  day  Benzon  executed 
a  bill  of  sale  for  £10,000,  under  which  Oochrane  claims. 
Kilworth  and  other  horses  were  iadnded  in  the 
achedole  to  this  instrument. 

It  is  proved  by  the  evidence  of  the  witnesses,  whom 
the  learned  Judge  believed,  that  before  the  execution  of 
the  bill  of  sale  Benzon,  with  the  assistance  of  a  friend, 
Mr.  Powell,  was  going  through  the  list  of  horses  to  be 
indnded  in  the  schedule,  and  that  when  Kilworth  was 
mentioned  Powell  spoke  of  Moore's  interest  in  the  horse, 
and  that  thereupon  a  discussion  arose  as  to  what  was 
to  be  done  with  it,  and  that  Oochrane  undertook  that  it 
should  be  •<  all  right."  After  this  the  bill  of  sale  was 
exeoatdd  by  Benzon. 

On  these  facts  it  was  argued  that  there  was  no  delivery 
and  receipt  of  the  one-fourth  of  the  horw,  and, 
oonaequently,  that  no  property  in  it  passed  by  the  gift. 
The  learned  Judge  has,  however,  held  that  delivery  is 
not  indispensable  to  the  validity  of  the  gift. 

The  proposition  on  which  the  Lord  Justice  proceeded 
may  perhaps  be  stated  thus:  that  where  a  gift  of  a 
chattel  capable  of  delivery  is  made  per  verba  de  pratenti 
lij  a^donor  to  a  donee,  and  is  assented  to  by  the  donee, 
snd  that  assent  is  communicated  to  the  donor  by  the 
donee,  there  is  a  perfect  gift,  which  passes  the  property 
without  delivery  of  the  chattel  itself.  This  proposition 
is  one  of  much  importance,  and  has  recendy  been  the 
anbject  of  some  diversity  of  opinion.  We  therefore  feel 
it  incumbent  upon  us  to  examine  it,  even  though  it  might 
be  possible  in  the  present  case  to  avoid  that  examination. 
The  proposition  adopted  by  the  Lord  Justice  is  in 
direet  contradiction  to  the  decision  of  the  Oonrtot  Kiog^s 
Bench  in  the  year  1819  in  Irons  v.  dmallpiece.  That 
caae  did  not  proceed  upon  the  character  of  the  words 
naedy  or  upon  the  difference  between  verba  de  prcBBenti 
and  verba  de  futuro,  but  upon  the  necessity  of  delivery 
to  a  gift  otherwise  sufficient.  The  case  is  a  very  strong 
oncb  because  a  court  consiiitiDg  of  Lord  Tenterden,  O.J., 
and  Best  and  Holroyd,  JJ.,  refused  a  rule  nUi,  aikd  all 
held  delivery  to  be  necessary.  The  Ohief  Justice  said  : 
"  I  am  of  opinion  that,  by  the  law  of  England,  in  order 
to  transfer  property  by  gift  there  must  either  be  a  deed 
or  instrument  of  gift,  or  there  must  be  an  actual  delivery 
of  the  thing  to  Uie  donee,"  and  he  went  on  to  refer  to 
the  case  of  Bunn  v.  MarJcham,  2  Marsh.  532,  as  a  strong 
anthority. 

These  observations  of  the  Ohief  Justice  have  created 
some  difficulty.  What  did  he  mean  by  an  instrument 
ae  contrasted  with  a  deed  ?  If  he  meant  that  an 
fnatmment  in  writing  not  under  seal  was  different  from 
parol  in  respect  of  a  gift  inter  vivot,  he  was  probably  in 
error ;  but  if,  in  speaking  of  the  transfer  of  property  by 
gift»  he  included  gifts  by  will  as  well  as  gifts  inter  vivos, 
then  by  instrument  he  meant  testamentary  instrument, 
and  his  language  was  correct. 

Holroyd,  J.,  was  equally  dear  on  the  principal  point : 
''In  order  to  charge  the  property  by  a  gift  of  this 
deaotiption  "  (by  which  we  understand  him  to  mean  a 
gift  infer  vivos)  ''there  must  be  a  change  of  posses- 


The  correctness  of  the  proposition  thus  laid  down 
has  been  asseited  in  many  subsequent  cases  of  high 
anthority. 


Thus  in  beeves  v.  Capper  the  Oonrt  of  Oommon  Fleas 
under  Tindal,  O.J.,  referred  to  Irons  v.  SmaUpiece,  and 
the  proposition  "that  a  verbal  gift  of  chattels,  un- 
accompanied with  delivery  of  possession,  passes  no  pro- 
perty to  the  donee  "  as  being  good  law  and  without  the 
expression  of  any  doubt. 

In  1849,  in  the  case  of  Shower  v.  PUch,  the  same 
question  came  before  the  Oourb  of  Exchequer,  and  the 
court  without  hesitation  afflrmed  the  ruling  of  Lord 
Truro,  then  Wilde,  0.  J.,  at  nisi  pritu,  and  adopted  the 
rule  of  Irons  v.  Smallpieee.  The  alleged  gift  in  ques- 
tion was  per  verba  de  futuro,  but  in  respect  of  chattels 
then  in  the  possession  of  the  intended  donee.  The  gift 
was  held  open  to  both  objections*  "  To  pass  the  pro- 
perty," said  Alderson,  B.,  "  there  must  be  both  a  gift 
and  a  delivery  ;  here  there  is  hardly  a  gift."  "There 
must  be  a  delivery  to  make  the  gift  valid,*'  said  Lord 
Oranwortb,  then  Bolfe,  B.,  "  here  there  is  a  mere  state- 
ment that  the  gdods  which  the  defendant  has  in  her 
possession  the  owner  will  give  her." 

Again  (in  1865),  in  Bourne  v.  FV>i5roo^,  Erie,  O.J.. 
adopted  ttie  rule  ia  Irons  v.  Smallpieee  as  undoubted 
law ;  and  iu  1870,  in  Douglas  v.  Douglas,  the  Oourt  of 
Exchequer  declined  to  consider  whether  they  should 
overrule  that  case,  and  expressed  a  decided  leaning  in 
its  favour. 

In  Ireland,  in  like  manner,  the  doctrine  has  been 
asserted.  Lord  Plunkett,  as  Lord  Ohanoellor,  holding 
delivery  to  be  the  only  admissible  evidence  of  the  gift  of 
a  personal  chattel:  Patterson  v.  Williams,  L.  &  G. 
temp.  Plunkett,  95. 

We  have  thus  a  great  body  of  authority  in  favour  of 
the  necessity  of  delivery ;  but,  on  the  other  hand,  there 
are  several  authorities  which  require  consideration. 

The  first  note  of  dissent  was  sounded  in  the  year  1841, 
or  twenty-two  years  after  the  decision  of  the  case  of 
Irons  V.  Smallpieee,  by  Serjeant  Manning  in  a  note  on 
the  case  of  the  London  ami  Brighton  Bailioay  Co,  v. 
Fairdough,  in  whioh  he  impugned  the  accuracy  of 
Irons  V.  Smallpieee,  and  asserted  that  after  the  accept- 
ance of  a  gift  by  parol  the  estate  is  in  the  donee  with- 
out any  actual  delivery  of  the  chattel.  The  authorities 
cited  iu  that  note  we  shall  hereafter  consider. 

In  1846,  in  Lunn  v.  Thornton,  Maole,  J.,interlocutorily 
observed  that  he  had  always  thought  Lord  Tenterden's 
opinion  iu  Irons  v.  Smallpieee  very  remarkable,  because 
by  referring  to  instruments  of  gift  he  left  it  to  be 
inferred  that  an  assignment  might  be  otherwise  than  by 
deed.  But  beyond  this  his  criticism  did  not  proceed. 
To  the  report  of  this  case  Serjeant  Manning  appended  a 
note  similar  to  that  in  the  second  volume  of  Manning 
and  Granger. 

Two  years  afterwards  (1847)  Lord  Wensleydale,  in 
Ward  V.  Audland,  quoted  the  passage  from  Lord 
Tenterden's  judgment  already  cited,  and  observed, 
"that  is  not  correct."  To  which  counsel  replied  by 
referring  to  the  criticism  of  Maule,  J.,  and  the  learned 
judge  made  no  further  obeervation.  The  criticism  of 
the  two  learned  judges  was  probably  directed  to  the 
same  point— namely,  the  use  of  the  expression,  deed  or 
instrument.  Lord  Oran worth  was  preeent  as  a  Baron 
of  the  Exchequer  during  the  argument  in  Ward  v. 
Audland,  and,  as  we  have  seen,  two  years  afterwards 
unheeitaiingly  adopted  Irons  v.  Smallpieee,  and  that 
without  note  or  comment — a  course  which  he  would 
hardly  have  pursued  if  he  knew  that  Lord  Weneleydale 
considered  the  case  it^relf  bad  law. 

In  1852,  in  the  case  of  Flory  v.  Denny,  where  the 
authorities  lastly  cited  were  mentioned.  Lord  Wensley- 
dale referred  to  the  two  notes  of  Serjeant  Manning,  and 
read  a  portion  of  the  later,  bnt  expressed  no  opinion  as 
to  the  correctness  or  incorrectness  of  the  conclusion. 

In  1861  the  case  of  Winter  v.  Winter  came  before  the 
Oourt  of  Queen's  Bench.  In  that  case  a  barge  belong- 
ing to  a  father  had  been  in  the  actual  possession  of  his 
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-ton  as  bis  terrBixt.  The  father  gave  the  barge  to  the 
0OD,  and  he  subaeqiientlj,  with  the  fathei'a  knowledge 
and  assent,  poaaeseed  and  worked  the  barge  as  his  own, 
and  paid  the  wagea  of  the  crew.  Wightman,  J.,  upheld 
the  title  of  the  Jon  on  the  ground  of  a  change  in  the 
poaseaaion  conscqaent  on  the  gift.  Crompton,  J.»  on 
the  ground  that  actual  delivery  of  the  chattel  is  not 
necessary  to  a  gift  inter  vivos,  and  that  it  was  anfficlent 
that  the  oondnct  of  the  parties  showed  that  the  owner- 
ship had  been  changed.  Lord  Blackburn,  then  Black- 
buray  J.,  simplj  concurred.  What,  however,  ia  most  to 
our  present  point,  Orompton,  J.,  said  that,  although 
Irons  V.  Smallpiece  and  Bhower  v.  PHek  had  not  been 
overruled »  they  had  been  hit  hard  by  the  aubaequent 


In  18ft3  the  case  of  Datiby  v.  Twktr  came  before 
PoUook,  B.,  sitting  aa  a  Judge  of  the  Chancery  Diviaion, 
and  he  declined  to  follow  the  decision  of  Irons  v.  BmaU' 
piece,  saying  that  he  *'  certainly  coald  not  accede  to  the 
proposition  generally  that  the  actual  delivery  of  a  chattel 
is  necessary  to  create  a  good  gift  tnfer  vivos.**  "  The 
question  to  be  determined,*'  he  said,  "ia  not  whether 
tiiere  has  been  an  actual  handing  over  of  property 
manually,  but  whether,  looking  at  all  the  surrounding 
circumstances  of  the  case,  and  looking  particularly  at 
the  nature  and  character  of  the  chattel  which  is  pro- 
posed to  be  given,  there  has  or  has  not  been  a  clear 
intention  ezpreesed  on  the  part  of  the  donor  to  give, 
and  a  clear  intention  on  the  part  of  the  recipient  to  re- 
ceive and  act  upon,  such  gift.  Whenever  such  a  case 
should  ariae  again,  I  am  confident  that  that  would  be 
the  basis  of  the  decision  of  a  court  of  common  law,  and, 
of  course,  the  same  result  would  follow  in  a  court  of 
equity." 

Lastly  (in  1885)  Cave,  J.,  in  the  case  of  In  re  Ridg- 
way  J  expressed  his  opinion  '*  that  it  is  going  too  far  to 
aay  that  the  retention  of  possession  by  the  donor  is 
oondueive  proof  that  there  is  no  immediate  present 
gift;  although,  undoubtedly,  unless  explained  or  its 
effect  destroyed  by  other  circumstances,  it  is  strong  evi- 
dence against  the  existence  of  such  an  intention." 

-These  two  latter  authorities  have  been  followed  by 
Lopes,  L.J.,  in  the  case  now  before  us,  feeling  that 
when  sitting  aa  a  Judge  of  the  first  inatance  In  could 
not  rightly  depart  from  them. 

There  is  thus  some  difference  of  judicial  opinion  as  to 
the  rule  stated  in  Irons  v.  BmaVpiece,  We  caxmot  think 
that  the  few  recent  decisions  to  which  we  have  referred 
are  enough  to  overrule  the  authority  of  that  decision, 
and  the  cases  which  have  followed  it,  but  they  make  it 
desirable  to  inquire  whether  the  law  aa  declared  before 
1819  was  in  accordance  with  that  decision  or  with  the 
Judgment  of  Pollock,  B.,  in  Danby  v.  Tucker. 

This  inquiry  into  the  old  law  on  the  point  Is  one  of 
some  difficulty,  for  it  leada  into  rarely-trodden  paths, 
where  (as  is  very  natural)  we  have  not  had  the  assist- 
aDce  of  counsel,  and  where  the  materials  for  know- 
ledge are  for  the  most  part  undigested. 

The  law  enunciated  by  Bracton  in  his  book  '*  de 
acquirendo  return  dominio,*  seems  dear  to  the  effect 
that  no  gift  was  complete  without  tradition  of  the  sub- 
ject of  the  gift.  "Item  oportet,"  he  says  (vol.  i.,  p. 
1S8),  *'  quod  donationem  sequatur  rei  traditio,  etiam  in 
vita  donatorisetdonatorii ;  alioquin  dicetnrtaUs  donatio 
potius  nuda  promissioquam  donatio,  et  ex  nuda  promis- 
•ione  non  nascitur  actio,  non  magis  quam  ex  nudo  pacto,  non 
enim  valet  donatio  imperfecta,  nee  charted  confectio,  nee 
homagii  captio  cum  omni  aolemnitate  adhibita,  nisi  sub- 
•equuta  fueiit  seysina  et  traditio  in  yita  donatoii?." 
And  again  (p.  300) :  "  Item  non  sufficit  chartam  esse 
faetam  &  signatam  niai  probetur  donationem  esse 
peifeotam,  &  quod  omnia,  qu»  donationem  faciunt,  rit^ 
]^8dcesaerunt|  &  subsequutam  esse  traditloncm,  alioqui 
nunquam  transferri  potest  res  donata  ad  donatorium. 
Poterit  enim  homagium  piasseesisse,  Sl  qi.6l  charta  rite 


facta  ait,  &  vera  &  bona  &  cum  aolemnitate  recitata  t 
audita,  tamen  nunquam  valebit  donatio  nisi  tunc  denum 
cum  f  uerit  traditio  subsequuta,  &  aic  poterit  charts  sue 
vera,  sed  sine  facta  seysina,  nuda."  And  to  the  same 
effect  ia  another  paaaage  in  chapter  xviii.,  p.  310.* 

In  Bracton*a  day  aeisin  waa  a  moat  important  element 
of  the  law  of  property  in  general ;  and,  however  Btnnga 
it  may  aound  to  Juriats  of  our  day  and  countqf,  & 
lawyers  of  that  day  applied  the  term  aa  freely  to  a  pig's 
bam  (select  Fleaa  in  Manorial  Courts,  p.  142 ;  see  alio 
Professor  Maitland'a  papers  ou  the  Seisin  of  Ohatteli^ 
the  Beatitude  of  Seisin,  and  the  Mystery  of  Seishi:  Law 
Quarterly  Bev.,  i.  3S4 ;  U.,  484;  iv.,  24,  286)  as  to  a 
manor  or  a  field.  At  that  time  the  diatinotioa  hetwen 
real  and  peraonal  property  had  not  yet  grown  up :  the 
diatinotioc  then  recognized  waa  between  things  corporeal 
and  things  incorporeal :  no  action  could  then  be  main- 
tained on  a  contract  for  the  sale  of  goods,  even  fei 
valuable  consideration,  unless  under  seal :  the  distinctioa 
so  familiar  to  us  now  between  contracts  and  gifts  had 
not  fully  developed  itaelf.  The  law  recogdzed  seisin  ii 
the  oommon  inddent  of  all  property  in  corporeal  things, 
and  tradition  or  the  ddivery  of  that  sdain  from  one  mia 
to  another  aa  essential  to  the  transfer  of  the  propeitj  in 
that  thing,  whether  it  were  land  or  a  horse,  and  wbetiier 
by  way  of  sale  or  of  gift,  and  whether  by  word  of  month 
or  by  deed  under  seal.  This  necessity  for  delivery  of 
seisin  baa  disappeared  from  a  large  part  of  the  trans- 
actions known  to  our  law ;  but  it  has  survived  in  the 
case  of  feoffments.  Has  it  also  survived  in  the  esse  of 
gifts  P 

It  has  heen  suggested  that  Bracton,  whilst  parpoiting 
to  enundate  the  law  of  England,  is  really  copying  the 
law  of  Rome.  But  by  the  law  of  Bome,  at  least  liaoe 
the  time  of  Justinian,  gift  has  been  a  purely  consennil 
transaction,  and  did  not  require  delivery  to  make  it  per- 
fect (Inbt.  ii.,  vii.). 

Coming  next  to  the  great  law-writera  of  the  reign  of 
Edward  I.,  they  hold  language  anbetantially  the  same  ai 
that  of  Bracton,  except  indeed  that  the  differenoe  be- 
tween tranaactiona  purely  voluntary,  or  for  pecnniaiy 
oonaideration,  appears  to  be  growing  aomewhat  more 
importont.  *'  Donatio,''  aaya  Fieta,  **  eat  qumdam  insti- 
tatio,  qusB  ex  mera  liberalitate,  nullo  Jure  cogente,  pro- 
oedit,  ut  rem  a  vero  ejna  poaseaaore  ad  alium  transferator. 
Dare  autem  eat  rem  acdpientia  facere  cum  effeotn,  alio- 

?[uin  inutilia  erlt  donatio,  cum  irritari  valeat  et  revooazi" 
Lib.  ill.,  0.  3).  He  then  proceeds  to  diacuss  variooi 
Unda  of  gif ta,  and  aaya :  '*  AUa  perf ecto,  et  alia  incepCi 
et  non  perfecta :  ut  ai  donatio  lecta  f uerit  et  oonoeiaa,  et 
homagium  captum,  ac  traditio  nondem  f uerit  subaeonta  ** 
(loc  oit. ;  aee  also  Lib.  ill.,  o.  16). 

In  Lib.  iii.,  o.  7»  he  diaonaaea  the  necessary  demsnti 
of  donations,  and,  amongst  ether  things,  the  effect  oi 
duress  on  a  gift ;  and  here  the  necessity  of  delivery  is 
again  dearly  shown,  becauae,  according  to  Rata,  a 
promiae  made  without  dureaa  followed  by  delivery  nndei 
dureaa  ia  not  a  valid  gift.  "  Befert  tamen,"  he  says, 
**  utrum  metua  prsaveniat  donationem  vdaubaeqnator,  quia 
al  prime  ooactns,  et  per  metum  oompulana  promlsero,  d 
poatea  gratis  tradidero,  talis  metua  non  exouaat ;  sed  rf 
gratis  promieero  et  oompulsus  tradidero  tunc  excoflt 
mettts." 

Britton  hdd  nibstantially  the  same  language.  Ia 
dting  him  we  ahall  prefer  the  tranalatlon  of  Mr.  Nldiob 
to  the  Korman-French  of  the  originaL  In  hie  chapter 
on  Gifta  (Lib.  ii.,  c  8)  he  givea  a  very  dear  deaoriptiaB 
ol  the  nature  of  a  gift.  **  A  gift/'  he  aaya,  '•  ia  an  aot 
whereby  anything  la  voluntarily  tranaferred  fkom  the 
true  poaeeaaor  to  another  person,  with  the  full  intenttoB 

*  Item  non  valet  donatio,  nisi  aubaeqnatnr  traditiOi 
quia  non  transfertur  per  homagium  rea  data,  nee  ptt 
ubartarnm  vel  inatrumentorum  confeotionem  quamvis  ia 
publico  fuerint  redfeata. 
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that  the  thing  shall  not  xetnm  to  the  don«ry  and  with 
loll  intention  on  the  part  of  the  rebeifer  to  retain  the 
thing  entirely  as  his  own  without  restoring  it  to  the 
giver.  For  the  gilt  cannot  be  properlj  made  if  the 
thing  given  doea  not  so  belong  to  the  zeoeifer,  that  the 
two  fights,  of  property  and  of  posseasion,  are  united  in 
his  person,  so  that  the  gift  cannot  be  revoked  by  the 
donor,  &t  made  void  by  another,  in  whom  the  lawful 
property  is  vested  *'  (pp.  820,  821). 

And  again  (Ub.  ii.,  0.  3)  : — 

'*  Some  gifts  are  complete,  where  both  rights  unite  in 
the  purchaser ;  others  are  begun,  and  not  completed  ; 
and  such  titles  are  bad,  as  in  case  of  gifts  granted 
whereof  no  livery  of  seisin  follows  **  (pp.  2S5-6). 

Faraages  of  similar  import  will  be  found  in  lib.  i., 
e.  S9,  and  Lib.  ii.,  c.  8. 

The  third  writer  of  the  age  of  Edward  I.  is  one  of  a 
TCiy  different  character  from  Fleta  and  Britton— we 
mean  Horn,  the  author  of  the  Mirror  of  Justioee ;  he 
attacked  the  Judges  and  the  administration  of  the  law  in 
hia  days  with  a  vehemence  which  it  is  to  be  hoped  was 
nndeaerved.  But  though  amongst  the  155  abuslons  or 
almsea  of  the  law  which  stirred  his  soul  to  wrath  some 
relate  to  seisin,  yet  he  has  nothing  to  say  at  variance 
with  his  contemporaries  on  the  necessity  of  delivery  ; 
bat|  on  the  contrary,  expressly  afOrms  that  **  the  law 
requires  but  tliree  things  in  contracts— (1)  The  agree- 
ment of  the  wills  ;  (2)  satisfaction  of  the  donor ;  (3) 
ddivery  of  the  possession  and  gift "  (chap,  v.,  sec.  1, 
para.  75). 

In  the  reign  of  Bdward  lY.  a  step  seems  to  have  been 
taken  in  the  law  relative  to  gifts,  which  resulted  in 
this  modiiioation :  that,  whereas  under  the  old  law  a 
gift  of  chattela  by  deed  waa  not  good  without  the 
delivery  of  the  chattel  ghren,  it  was  now  held  that  the 
gift  by  deed  was  good  and  operative  until  dissented  from 
1^  the  donee. 

Thus,  in  Michaelmas  Term,  7  Edw.  4,  pi.  21,  fol.  20, 
it  waa  held  by  Ohoke  and  other  Juatioes  that  if  a  man 
esacates  a  deed  of  gift  of  his  goods  to  me  that  this  is 
good  and  effectual  without  livery  made  to  me,  until  I 
diaagree  to  the  gift,  and  this  ought  to  be  in  a  court  of 
record. 

In  Hihury  Term,  7  Edw.  4,  pi.  14,  fol.  29,  it  was 
alleged  by  counsel  (Oatesby  and  Pigot),  that  if  a  man 
g^ve  to  me  all  his  goods  by  a  deed,  although  the  deed  was 
not  delivered  to  the  donee,  nevertheless  the  gift  is  good, 
and  if  he  chooses  to  take  the  goods  he  can  justify  this 
bj  the  gift,  although  notice  has  not  been  given  to  him 
of  the  gift;  and  further,  that  if  the  donee  commit 
felony  before  notice,  &c.,  still  the  king  will  have  the 
I^Doda,  and  although  notice  may  be  material,  neverthe- 
fasa  when  he  haa  notice,  this  would  have  relation  to  the 
time  of  the  gift,  &c.  But  the  court  said  that  such  a 
gift  is  not  good  without  notice,  for  a  man  cannot  give 
hia  goods  to  me  against  my  will. 

An  earlier  case  in  the  same  reign  has  been  oited  as 
bearing  on  the  present  question.  In  Michaelmas  Term, 
2  Edw.  4,  pi.  26,  fol.  25,  a  case  arose  on  trespass  of 
goods,  in  which  Laioon  was  counsel  for  the  defendant, 
and  the  court  was  engaged  in  considering  the  sufAoienoy 
of  hia  pleas.  In  the  course  of  the  discussion  Laioon 
put  this  question,  "  Suppose  I  give  to  you  my  goods, 
which  are  at  Everwike,  and  before  that  you  are  seised 
of  them,  a  stranger  takes  them  away,  have  you  not  a 
writ  of  trespass  against  the  stranger?"  Which  he 
tlien  proceeds  to  answer.  "  Yea,  sir,  for  by  the  gift  at 
once  the  property  was  in  you  and  the  possession  by  the 
writ  la  adjudged  in  you  presentiy.  Danby,  the  Ohief 
Jnatice  of  the  Common  Pleas,  seems  to  have  assented, 
apparently  on  the  ground  that  pleading  to  such  a  writ 
by  way  of  Justification  would  confess  the  possession  of 
the  plaintiff  and  the  taking  of  the  defendant  (car  la  si 
TouB  pled.  vr.  matter  accord,  et  Justif,  at  vous  confess. 
priaee  hors  de  son  poss.).    But  iaunedidtely  after  this 


diaousaion  Laioon  found  his  argument  so  hepelesa 
(videna  opinionem  ourisB  contra  earn)  that  he  seems  to 
have  amended  hia  pleadinga. 

This  caae  seems  to  us  of  no  authority  on  the  point' 
under  inveatijpiEtion.  What  waa  said  waa  not  in  dis- 
cussion of  what  really  pasaed  by  the  gift,  but  only  of 
the  eifaet  of  pleading  in  preventing  Vie  denial  of  the 
plaintiff's  possession.  The  question  seems  to  relate  to. 
an  efleotual  gtit  of  goods  without  possession,  but  there 
is  nothing  to  show  whether  the  parties  to  the  discussion 
had  in  contemplation  a  gift  by  deed  or  not.  The  caaes 
already  referred  to,  whioh  occurred  a  few  years  later, 
seem  to  show  that  the  effect  of  a  deed  In  passing  the 
property  without  delivery  of  the  chattel  waa  claiming 
the  attention  of  the  lawyers  of  that  day. 

Brooke,  in  his  Abridgement  (Trespass,  303),  dtea 
tills  case  of  the  2  Edw.  4,  and  seems  to  put  it  upon  » 
somewhat  different  ground  to  the  Year  Book  itself.  He 
says  that  Danby  agreed  in  Laicon'a  argument,  "foi 
by  the  gift  the  property  is  in  him,  and  then  the  law 
adjudgea  possession,  which  was  not  denied,  and  it 
seems  to  be  the  law,  becauee  goods  are  transitory 
whilst  land  la  looaL"  We  can  fl<id  no  authority  for 
these  reasons  in  the  entry  which  he  professea  to  be  ab- 
stracting. 

This  case,  as  explained  by  Brooke,  seems  to  underlie 
the  propoeitinn  asserted  twice  in  the  case  of  Hudion  v. 
Hudson,  Latoh.  214,  268  (discussed  in  2  Wms.  Saun* 
ders,  47,  6,  a)  to  illustrate  the  right  of  an  executor  to 
sue  in  trover  before  actual  posseasioo.  If,  It  was  said, 
a  man  in  London  gives  to  me  his  goods  in  York  and 
another  take  them  I  can  bring  trespass ;  for  property, 
it  waa  added,  draws  possession  in  chattela  persondL 
The  court  were  not  considering  what  gift  of  chattels  did 
carry  the  property,  but  only  illustrating  the  proposition 
that  where  the  property  has  passed,  aa  by  the  will  to 
the  executor,  there  the  law  attracts  to  it  possession. 
This  would  be  perfectly  illustrated  by  the  caae  of  chattela 
in  York  transferred  by  deed  executed  in  London.  Tlie 
whole  supposition  that  this  case  lends  any  countenance 
to  the  notion  that  chattela  can  pass  without  delivery 
seems  to  be  derived  from  the  silence  of  the  case  as  to  the 
way  in  which  the  gift  was  made  ;  and  this  point  waa 
not  material  to  the  matter  under  consideration  by  the 
court.  Moreover,  when  a  legal  result  could  only  be 
produced  by  a  deed,  our  elder  law-writers  were,  we  be* 
lieve,  less  apt  to  mention  the  deed  than  their  leaf 
technical  descendants. 

One  other  case  in  the  reign  of  Edward  lY.  must  be 
mentioned.  In  Michaelmas  Term,  21  Edw.  4,  pi.  27^ 
fol.  55,  it  waa  said  by  Brian,  J.,  that  In  detinue  of 
chattela  it  waa  a  good  plea  to  say  that  the  plaintiff 
after  the  bailment  gave  them  to  the  defendant  and  then 
he  could  have  his  law— guod  fuit  cowxBvam,  The  case 
appears  to  go  only  to  this,  that  if  A.  after  baiUng  a 
chattel  to  B.  then  gives  it  to  B.,  B.  might  defend  himaeU 
by  his  suit  in  an  action  of  detinue.  If  good  law.  It 
seems  to  establish  that  delivery  first  and  gift  after- 
wards is  as  effectual  as  a  gift  first  and  delivery  after- 
wards. 

One  case  in  the  reign  of  Henry  YU.  perhaps  requirea 
consideration  (Hilary  Term,  21  Hen.  7,  pi.  30,  fol.  18). 
The  question  seems  to  have  been  whether  the  use  of 
laud  was  presently  transferred  by  a  bargain  and  aale, 
and  in  the  course  of  the  report  the  following  passage 
occurs  :-»*'  If  I  give  to  a  man  my  cow  or  my  horse,  he 
may  take  the  one  or  the  other  at  hia  election ;  and  the 
cause  is  that  immediately  by  the  gift  the  property  is  in 
him,  and  that  of  the  one  or  the  other  at  his  will ;  but 
if  the  caae  were  that  I  will  give  to  him  a  horse  or  a  cow 
in  future  time,  then  he  cannot  take  either  the  ooe  or  the 
other,  for  then  it  is  in  my  election  to  choose  which  of 
them  I  will  give  him."  The  caae  is  interesting  aa  the 
first  one  which  we  have  found  which  emphasizes  the 
distinction  in  gifts  between  words  In  the  present  and  in 
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the  fufure  tense.  But  the  paeaage  we  have  cited  appears 
to  have  no  real  weight  of  authority.  It  is  only  part  of 
the  argument  of  the  Attorney* Qenera],  and  the  argu- 
ment does  not  appear  tenable  ;  for  surely  it  is  open  to 
question  whether  the  gift,  even  a  grant  for  valuable 
consideration,  of  one  or  other  of  two  things  at  the  elec- 
tion of  the  donee  or  grantee  can  pass  the  property  in 
one  or  other  or  both  of  these  things  immediately  and 
before  the  election  of  the  grantee.  It  is  further  to  be 
observed  that  the  question  before  the  court  turned  on 
the  docxrine  of  election  ;  and  whether  the  supposed  gilt 
was  to  be  by  deed  or  not  is  a  point  on  which  the  report 
is  silent.  This  silence  is  the  only  reason  why  the  pas- 
sage has  been  thought  by  some  persons  relevant  to  the 
present  inquiry. 

In  was  in  the  reigns  of  the  early  Tudors  that  the 
action  on  the  case  on  indehitatue  as«ttmp«t<  obtained  a 
firm  foothold  in  our  law ;  and  the  effect  of  it  seems  to 
have  been  to  give  a  greatly- increased  importance  to 
merely  consensual  contracts.  It  was  probably  a  natural 
result  of  this  that,  in  time,  the  question  whether  and 
when  property  passed  by  the  contract  came  to  depend, 
in  cases  in  which  there  was  a  valuable  consideration,  upon 
the  mind  and  consent  of  the  parties,  and  that  it  was 
thus  gradually  established  that  in  the  case  of  bargain 
and  sale  of  personal  chattels,  the  property  passed  ac- 
cording to  that  mind  and  intention,  and  a  new  exception 
was  thus  made  to  the  necessity  of  delivery. 

This  doctrine,  that  property  may  pafs  by  contract 
before  delivery,  appears  to  be  comparatively  modem*  It 
may>  as  has  been  suggested,  owe  its  origin  to  a  doctrine 
of  the  civil  law  that  the  property  was  at  the  risk  of  the 
purchaser  before  it  passed  from  the  vendor ;  but,  at  any 
rate,  the  point  was  thought  open  to  argument  as  late  as 
Elizabeth's  reign  (see  Plowd.  11  b.,  and  see  a  learned 
note,  2  Man.  &  By.  566) 

Flou:er*$  cow,  Noy,  67,  which  seems  to  have  been 
decided  in  39  Elisabeth  (see  p.  59),  appears  to  show  that 
the  necessity  of  delivery  was  then  upheld  by  the  court. 
The  case  is  thus  stated  by  Noy  (p.  67) : — 

"  A.  borrowed  one  hundred  pound  of  B.,  and  at  the 
day  brought  it  in  a  bagg  and  cast  it  upon  the  table 
before  B.,  and  B.  said  to  A.,  being  bis  nephew,  I  will 
not  have  it,  take  it  you  and  carry  it  home  again  with 
you.  And  by  the  court  that  is  a  good  gift  by  paroll, 
being  cast  upon  the  table.  For  then  it  was  in  tht»  pos- 
session of  B.  and  A.  might  weU  wage  his  law.  By  the 
court,  otherwise  it  had  been,  if  A.  had  only  offer'd  it  to 
B.,  for  then  it  was  chose  in  action  only,  and  could  not 
be  given  without  a  writing." 

The  court  seems  to  have  held  that  delivery  was  neces- 
sary, but  that,  by  the  casting  of  the  money  on  the  table, 
it  came  into  the  possession  of  the  unde,  and  that  the 
nephew  taking  the  money  in  his  uncle's  presence  and 
by  bis  direction,  there  was  an  actual  delivery  by  the 
uncle  to  the  nephew — to  that  the  nephew  might  wage 
his  lav— f.e.,  might  conscientiously  swear  that  he  was 
not  indobtfd  to  his  uncle  (see  the  case  discussed  in 
Douglas  v.  Dovglai), 

In  Jenkins's  Centuries  (3rd  Century,  Case  iz.),  it  is 
said  :  '*  A  gift  of  anything  without  a  consideration  is 
good  ;  but  it  is  revocable  before  the  delivery  to  the 
donee  of  the  thing  given.  Donatio  perflcitur  possessions 
accipitntia.  This  is  one  of  the  rules  of  law  " — a  state- 
ment made  with  little  reference  to  the  other  matters 
treated  of  in  the  case.  We  know  of  no  other  authority 
exactly  to  the  same  effect  as  this,  nor  is  it  stated  as 
having  the  authority  of  any  Judicial  decision. 

Blackstone'a  discussion  of  the  subject  of  gifts  of 
chattels  is  perhapa  not  so  precise  as  might  be  desired ; 
but  his  language  does  not  seem  to  us  essentially  to  differ 
from  the  earlier  authorities  :  "  A  true  and  proper  gift  or 
grant  is,"  he  says,  **  always  accompanied  by  delivery  of 
possest  ion  and  takes  effect  immediately."  **  But  if  the  gift 
does  not  take  effect  by  delivery  of  immediate  poaaeailon, 


it  is  then  not  properly  a  gift  but  a  contract:  and  thii 
a  man  cannot  be  compelled  to  perform"  (Book  %  e. 
30). 

In  1818,  the  year  before  Irons  v.  SmoKpim  wm 
decided,  the  then  Master  of  the  Bolls,  Sir  niomn 
Plummer,  in  Sooper  v.  Goodwin^  1  Swans.  485,  491^. 
said  :  **  A  gift  at  law  or  in  equity  supposes  soma  set  to 
pass  the  property :  in  donations  itUer  tfitfos  .  .  .  if  ths 
subject  is  capable  of  delivery,  delivery." 

These  are,  so  far  as  we  can  find,  all  ths  lelsraat 
authorities  before  the  decision  in  Irons  v.  SmaUpieoe, 
though  they  are  not  all  the  authorities  that  haie  iMsa 
cited  as  relevant  But  several  that  have  bssa  tsUsd 
upon  appear  to  us  to  have  no  real  bearing  on  ths  point 
at  issue.  Thus  in  Wortes  v.  Cli/ton,  Mich.  IS  James  I, 
Boll.  61,  Coke  arguendo  uaea  as  an  illoBtration  of  the 
difference  between  the  civil  law  and  ours— that  ia  ths 
civil  law  a  gift  is  not  good  without  tradition— but  that 
it  is  otherwise  in  our  law.  Here,  for  aught  that  appesn, 
the  gift  which  the  learned  counsel  referred  to  as  good 
without  delivery  is  a  gift  by  deed. 

In  like  manner  several  authorities  which  aflirm  that  a 
gift  of  chattels  may  be  good  without  deed  and  an 
aUent  as  to  delivery  (Perkins'  Profitable  Book  Grant,  57; 
2  Shop.  Touchp.  227 ;  Comyn  Digt.  Biens  D.  2)  hsfs 
been  cited  as  if  they  likewise  asserted  that  a  gift  wis 
good  without  delivery— a  proposition  which  th^  do  not 
affirm,  or,  as  we  think,  imply. 

this  review  of  the  authorities  leads  us  to  ooDdods 
that  according  to  the  old  law  no  gift  or  grant  of  a 
chattel  was  effectual  to  pass  it,  whether  by  parol  or  bj 
deed,  and  whether  with  or  without  oonsideratloa  naUa 
accompanied  by  delivery :  that  on  that  law  two  sxesp- 
tions  have  been  grafted,  one  in  the  case  of  deeds,  sad 
the  other  in  that  of  contracts  of  sale  where  the  ints&tion 
of  the  parties  is  that  the  property  shall  pass  bsfocs 
deli?ery :  but  that  as  regards  gifts  by  parol,  the  old  lav 
was  in  force  when  Irons  v.  SmaUpiece  was  deeidsd: 
thttt  that  case  therefore  correctly  declared  the  sziitiBg, 
law  :  and  that  it  has  not  been  overruled  by  the  dscima 
of  Pollock,  B.,  in  1883,  or  the  subsequent  cass  befm 
Cave,  J. 

We  are  therefore  unable  in  the  preeent  case  to  saospt 
the  law  on  this  point  as  enunciated  by  Lopes,  UJn  ^ 
deference  to  the  two  latest  dedaionp . 

But  assuming  delivery  to  be  necessary  in  the  osssot 
the  gift  of  an  ordinary  chattel,  two  questions  would  n- 
main  for  consideration  in  the  present  case— the  flat, 
whether  the  undivided  fourth  part  of  the  hoiaa  adisiti 
of  delivery,  or  whether  on  the  other  hand  it  is  to  be  re- 
garded as  incorporeal  and  incapable  of  traditioa ;  the 
other,  whether  the  letter  written  by  Benson  to  TsM 
was  either  a  constructive  delivery  of  this  unditidsd. 
fourth  part  of  the  horse,  or  an  act  perfecting  the  gift  of 
this  incorporeal  part  so  far  as  the  nature  of  the  snbjset- 
matter  of  the  gift  admits.  On  these  points  we  do  not 
think  it  needful  to  express  any  decided  opinion,  bsosnaa 
in  our  Judgment  what  took  place  between  Benioa  aaO. 
Cochranoe  before  Benson  executed  the  bill  of  sals  to 
Cochrane  constituted  the  latter  a  truatee  for  Hoonor 
one-fourth  of  the  horse  Kilworth. 

Another  objection  to  Cochrane's  title  was  based  oaths 
bill  of  sale,  which  bore  date  the  26th  of  July,  18S8,  aad 
stated  the  consideration  aa  a  sum  of  £7,575  then  ^"^^ 
by  Benaon  to  Cochrane,  and  of  the  further  san  ok 
£2,425,  then  paid  by  Cochrane  to  Benson,  maUng  to- 
gether a  sum  of  £10,000 ;  whereas  in  faot  at  the  dats  of 
the  bUl  of  sale  Benson  was  only  indebted  to OochnBeoa 
two  promissory  notea  then  current  and  payable  respeslivdj 
in  August  and  September,  and  for  anma  amoontiag 
together  to  £8,300.  It  is  said  that  by  au  agieeDsal 
arrived  at  at  the  time,  this  £8,300  due  in/uiwo  was  to 
be  taken  aa  between  the  parties  aa  represented  by  ths 
sum  of  £7,575 ;  but,  if  ao,  this  agreement  should  in  o^ 
opinion  have  been  stated  in  the  bill  of  sal^  and  we«« 
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thenloze  of  opinion  that  the  document  waa  void  aa  not 
truly  atating  the  oonalderation  lor  wbioh  it  waa  glTen. 

For  theae  reaaona  we  are  of  opinion  that  thii  appeal 
ahonld  be  diamiaaed  with  oosta. 

Lord  EaHEBy  M«B.^In  mjr  opinion,  it  alwaya  waa  the 
law  of  England  that  an  owner  of  a  chattel  could 
tianafer  hia  ownership  thereof  to  another  peraon  by 
way  of  exchange  ox  barter,  or  by  way  of  bargain  and 
aale  for  a  consideration,'  or  by  way  of  and  as  a  mere 
gilt,  or  by  will.  Once  oondnde  that  each  waa  alwaya 
the  law,  and  it  foliowa  that  it  ia  the  common  law. 
That  law  could  not  and  cannot  be  altered  by  mere 
judidal  decision,  but  only  by  Act  of  Parliament  The 
authority  of  any  Judicial  decision  to  the  contrary  could 
be  oTerruled  at  any  time,  howeyer  remote,  by  a  ocmpe- 
tent  oourt.  But  each  of  the  abofe  propositions  ia  a 
fundamental  proposition  of  law  —  i.e.,  a  proposition 
which  ia  not  evidence  of  acme  other  proposition  which 
haa  to  be  proved,  but  a  proposition  the  existence  of 
which— i.e.,  the  facts  necessary  to  constitute  wbioh — is 
to  be  proved  by  evidence.  The  moment  those  facts  are 
proved  the  proposition  of  law  is  proved,  to  which  the 
legal  tribnnal  will  give  effect  Although  no  court  can 
propedy  alter  such  a  lundamental  proposition,  the 
amount  or  nature  of  the  evidence  which  will  satisfy  a 
court  of  the  eziatence  of  snch  a  proposition,  as  applic- 
able to  a  particular  caae,  may  vary,  and  haa  varied,  at 
diiEerent  epoobf.  I  have  no  doubt  that  in  every  one  of 
the  pvopoaitiona  enumerated,  unless  it  be  in  the  case  of 
a  gift  if  vriU,  there  waa  a  time  when,  as  part  of  the 
tildence  of  the  existence  of  the  proposition  in  a  par- 
tienlar  caae,  the  courts  always  required  that  there  should 
have  been  an  actual  delivery  of  the  chattel  in  question. 
Thongb  there  was  proof  of  a  contract  for  good  con- 
sideration, in  a  form  which  would  now  pasa  the  property 
fai  a  chattel  without  delivery,  proof  of  actual  delivery 
waa  required.  Though  the  transfer  waa  contained 
in  a  deed,  proof  of  actual  delivery  waa  required. 
Squally  the  statement  that  one  had  declared 
hi  mare  writing  or  in  words  that  he  did  then, 
at  the  moment,  transfer,  without  consideration, 
Ua  chattel  to  another,  and  that  the  other  did  at  the 
same  moment  state  in  writing  or  in  woxda  that  he 
aooepted  such  transfer,  was  not  acted  upon  by  the 
eooita  aa  proof  of  a  gift  executed,  without  proof  also 
of  a&  actual  delivery.  The  evidence  required  in  all 
eaaea  waa  not  complete  without  proof  of  an  actual 
delivery.  But  in  some  of  the  cases  the  courts  un- 
doubtedly do  not  now  require  proof  of  an  actual  delivery. 
They  do  not  now  require  that  piece  of  evidence.  They  do 
not  in  the  caae  of  a  transfer  by  deed,  or  in  the  case  of  a 
tcanafer  by  a  contract  for  good  consideration,  ahowing 
In  its  terma  an  intention  that  the  ownership  should  paas  at 
onee  before  or  without  immediate  delivery.  If  I  thought 
tiiat  there  waa  not  a  difference  between  those  cases  and 
the  ease  of  what  haa  been  called  a  gift  in  worda  by  the 
donor,  and  an  acceptance  in  words  by  the  donee  of  a 
chattel,  I  ahould  be  strongly   inclined  to  think  that, 

;  even  though  the  oonrta  would  have  required  in  such  case 
proof  of  an  actual  delivery,  up  to  and  including  the  case 
d  Irons  v.  Smallpiece,  the  courts  might  now  in  auoh 
ease,  aa  former  courts  did  in  the  other  casea,  be  aatisfled 
by  other  evidence  of  the  gift  bj  the  one  and  the  acoept- 

1  nee  of  ti^e  gift  by  the  other,  which  are  the  facts  which 

I  constitate  the  proposition  of  a  transfer  of  ownership  of  a 

I  chattel  by  way  of  and  aa  a  gift 

I  Up  to  the  time  ol  IroM  v.  Smallpieee,  and  alter- 
Bds,  I  have  no  doubt  the  courts  did  require  prool  of 
an  actual  delivery  in  auch  a  caae.  Upon  long  oonaidera- 
tkni,  I  have  come  to  the  conduaion  that  actual  delivery 
Intheoaaeof  a  '^gift"  is  more  than  evidence  of  the 
Jstenoe  of  the  proposition  of  law  which  oonstitutee  a 
[gift,  and  I  have  come  to  the  condosion  that  it  is  a  part 
;ef  the  propodtion  itself.    It  ia  one  of  the  facts  which 

^conttitiite  the  propodtion  that  a  gift  haa  been  made. 


It  is  not  a  piece  of  evidence  to  prove  the  existence  of  the 
proposition ;  it  ia  a  necessary  part  of  the  propoaltion, 
and,  aa  such,  Ui  one  of  the  facts  to  be  proved  by  evi- 
dence.   The  propodtion  is  not— that  the  one  party  haa 
agreed  or  promised  to  give,  and  that  the  other  party 
has  agreed  or  promiaed  to  accept.    In  that  case  it  Is  not 
doubted  but  that  the  ownership  is  not  changed  until  a 
subsequent  actud  delivery.    The  proposition  before  the 
court  on  a  question  of  gift  or  not  is— that  the  one  gave 
and  the  other  accepted.     The  transaction    deeoribed- 
in    the    proposition    is     a    transaction    began    and 
completed  at  once.    It  is  a  transaction  consisting  of 
two  contemporaneoua  acts,  which  at  onoe  complete  the 
transaction,  so  that  there  is  nothing  more  to  be  done  by 
either  party.    The  act  done  by  the  one  is  that  he  gives  ; 
the  act  done  by  the  other  ia  that  he  aooepts.  These  con- 
temporaneous acta  being  done,  neither  party  haa  any-^ . 
thing  more  to  do.     The  one   cannot   give,  according 
to  the  ordinary  meaning  of  the  word,  without  giving ; 
the  other  cannot  accept  then  and  there  such  a  giving  . 
without  then  and  there  receiving  the  thing  given.   After 
theae  two  thinga  done,  the  donor  could  not  get  possession 
of  the  chattel  without  bringing  an  action  to  force  the , 
donee  to  give  it  back.   Short  of  these  things  being  done, 
the  donee  could  not  get  possession  without  bringing  aa 
action  against  the  donor  to  force  bimto  give  him  the  thing. 
But  if  we  are  to  force  him  to  give,  it  cannot  be  sdd  that- 
he  has  given.    Suppose  the  proposing  donor  oiEera  the 
thing  saying,  *' I  give  you  this  thing— take  it  *' ;  and 
the  other  says,  *<  No,  I  will  not  take  it  now  ;  I  will  take 
it  to-morrow.'*     I  think  the  proposing  donor  could  not 
in  the  meantime  say  correctly  to  a  third  person,  *'I  gave, 
this  just  now  to  my  son  or  my  friend.'*    The  answer  of 
the  third  person  would  (I  think  rightly)  be :  **  You  can- 
not say  you  gave  It  to  him  Just  now ;  you  have  it  now 
in  your  hand."    All  yon  can  say  is,  **  That  you  are  going 
to  give  it  him  to-morrow,  if  then  he  will  take  it."  I  have 
come  to  the  conclusion  that  in  ordinary  EogUah  lan- 
guage, and  in  legal  effect,  there  cannot  be  a  "  gift  '* 
without  a  giving  and  taking.    The  giving  and  taking 
are  the  two  contemporaneous  reciprocal  acts  which  con- 
stitute a  "  gift."    They  are  a  necessary  part  of  the  pro- 
podtion that  there  haa  been  a  *'  gift"    They  are  not 
evidenoe  to  prove  that  there  has  been  a  gift,  but  facts  to 
be  proved  to  constitute  the  proposition  that  there  haa 
been  a  gift     That  bdng  ao,  the  necessity  of  their  exist- 
ence oannot  be  altered  unless  by  Act  of  Parliament* 
For  theae  reaaona  I  think  that  the  decision  in  Iron$  v. 
8mMpi€C6  cannot  be  departed  from,  and  I  cannot  agree 
with  the  dedaiona,  which  have  been  cited  to  us,  of  Pol- 
lock, B.,  and  Gave,  J. 

I  think,  therefore,  that  we  cannot  agree  with  the  main 
reason  given  by  Lopes,  L. J.,  for  hia  decision  in  the  pre- 
sent case,  which  he  gave  because  bethought  that,  sittln(^ 
aa  a  Judge  of  the  Qneen'a  Bench  Division,  he  ought  to 
follow  the  later  decisions.  His  own  opinion  waa  in 
favour  of  maintaining  Irons  v.  SmaUpieee,  But  I  do 
entirely  agree  with  what  I  understand  waa  another 
ground  on  which  he  waa  prepared  to  decide  thia  caae, 
and  which  he  found,  aa  a  fact,  existed  in  thia  caae— 
namely,  that  the  deed  on  which  the  ddmant'a  caae 
reated  waa  obtained  by  a  fraudulent  misrepresentation^ 
and  was  repudiated  by  the  giver  of  it  as  soon  aa  he  dia* 
covered  the  fraud. 

For  thia  reaaon,  and  the  othera  mentioned  by  my 
brother  Fry,  I  think  the  apped  muat  be  dismisaed.  I 
wiah  to  aay  that  I  am  not  prepared  to  differ  in  any  re- 
apeot  from  the  Judgment  of  my  learned  brothera;  but  I 
wiah  to  add  my  own  particular  leaaon. 

Appeal  dUmUnd. 

Solidtora  for  the  appellant,  Cooper  A  6b»i. 

SoUdtor  for  the  reapondenti  Sydney. 
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From  Q.  B.  Dlv.  April  21.  22. 

Yadaia  9.  Lawes.  (a.) 
•;tt(?om«fif— .Iclion  <o  enforce  foreign  Judgmenf-^DefencB 
alleging  fraud—Re'ttial  of  the  meriU  of  case  adjudi^ 
eated  on  by  foreign  court 

In  an  action  hrQught  in  England  to  enforce  a  foreign 
fttdgment,  it  i$  legally  competent  for  the  defendant  to 
raise  a  defence  alleging  fraud,  even  although  the  fraud 
alleged  is  such  as  necessiMes  a  re-trial  in  England  of 
the  merits  adjudieaJted  on  by  the  foreign  court, 

AbMlofl  V.  Oppeuheimer,  31  IV.  B.  57,  10  Q.  B.  B 
295,  discussed  and  foUowed. 

Appeal  from  an  order  of  a  divbional  ooart  of  the 
Queen's  Bench  Division  (Denman  and  Wills,  JJ.)* 

The  question  raised  by  this  appeal  was  whether,  in  an 
action  to  enforce  a  foreign  Judgment,  it  was  open  to  the 
defendant  to  raise  the  defence  that  the  foreign  Judg- 
ment was  obtained  by  an  alleged  fraud,  the  proof  of 
which  required  a  re-tiial  of  the  merits  of  the  case 
adjudicated  upon  by  the  foreign  court. 

The  plaintiff  was  a  stock  and  share  broker  in  Sicily, 
and  the  defendant  carried  on  business  in  England  as  a 
ohemlcal  manure  manufacturer,  and  had  appointed  one 
Reynolds  as  hie  agent  in  Sicily.  In  1881  Reynolds, 
purporting  to  act  on  behalf  of  the  defendant,  accepted 
sBTeral  bills  of  exchange  for  a  large  amount  drawn  by 
the  plaintiff.  Bejnolds,  having  shortly  afterwards  ab- 
scohded,  the  plaintiff  took  proceedings  against  the 
defendant  In  the  Italian  court  upon  the  bills  of  ex- 
change, and  the  defence  raised,  in  substance,  was  that 
the  bills  were  not  good  commercial  blUs  as  the  plaintiff 
represented,  but  bills  given,  without  the  knowledge  of 
the  defendant,  in  respect  of  gambling  transactions.  The 
Italian  court  gave  Judgment  in  favour  of  the  plaintiff, 
Who  accordingly  brought  the  present  action  to  enforce 
that  Judgment  m  England  against  the  defendant. 

The  defendant,  by  bis  statement  of  defence,  alleged 
that  the  plaintiff,  "  by  fraudulently  concealing  from  the 
Italian  court  the  true  transactions  between  the  plaintiff 
and  Beynolds,  and  by  inducing  the  said  court  to  believe 
that  the  said  bills  of  exchange,  fraudulently  prepared 
as  herein  mentioned,  were  accepted  by  Beynolds  as  the 
result   of   commercial   transactions    entered    into    by 
Beynolds  on  behalf  of  the  defendant,  obtained  the  said 
Judgment."    There  was  also  an  allegation  in  the  state- 
ment of  defence  that  the  plaintiff  had  commenced  the 
foreign  action  relying  on  forged  bills,  and  had  misled 
the  foreign  court  by  fraudulently  substituting,  in  collu- 
sion with  Beynolds,  the  bills  signed  by  Beynolds  for  the 
forged  bills.    The  defendant  also  delivered  these  par- 
ticulars of  fraud :— **  The  bflls  of  exchange  were  given 
for  the  purpose  of  enabling  Beynolds  to  repay  to  the 
plaintiff   moneys  lost  by  Beynolds  in  speculative  and 
^mbling  transactions  to  the  plaintiff.    Beynolds,  being 
impecunious  and  unable  to  meet  his  liabilities  in  respect 
thereof  to  the  plaintiff,  gave  the  said  bills  or  accept- 
ances, which  were  discounted  by  the  plaintiff,  who  kept 
the  proceeds   of  the  said  bills  and    appropriated  the 
same    to    payment   of  the    debt   due    to    him    from 
Beynolds.    The  plaintiff  concealed  from  the  court  the 
facts  above  mentioned,  and  induced  the  court  to  believe 
^hat  the  bills  were  discounted  in  the  ordinary  course  of 
business  with  the  authority  of  the  defendant.'* 

The  action  was  tried  before  Oharles,  J.,  who  held  that 
in  substance  the  only  defence  of  fraud  raiped  by  the 
defendant  was  that  the  foreign  Judgment  had  been 
abtained  by  the  fraudulent  substitution  of  forged  bills 
in  the  Italian  court,  and  he  declined  to  allow  the 
defendant  to  give  evidence  on  the  point  as  to  whether  or 
not  there  bad  been  a  fraudulent  misrepresentation  made 
to  the  Italian  court  as  to  the  bills  being  good  commercial 

(o.)  Reported  by  M.  J.  Blaxb,  Esq.,  Barrister-at-Law. 


bill*,  Hud  he  decided,  on  the  otuer  point  of  defence,  ia 
favour  of  the  plaintiff. 

The  Divisional  Court  (Denman  and  Y'?«.  ^^0  beld 
that  the  second  head  of  defence  was  sufficiently  raised 
by  the  defendanfB  pleading  and  partloiaafj  «*  «i»*  " 
was  open  to  the  defendant  to  raise  it,  and  aooording!/ 
ordered  a  new  trial. 

The  plaintiff  appealed. 


FirOay,  Q.O,i  A.  T.  Lawrtnee,  and  Ledie,  foa  the 
appeUant.-Fraud  can  only  be  set  up  aa  •f  •««^{i«^^"f 
aition  to  enforce  a  Judgment  when  «he  «r«id  aflegei  ia 
as  to  a  matter  extraneoua  to  the  question  adjudicated 
on.    The  defendant  Is  not  entitted  to  have  the  qoea- 
tion  actually  adjudicated  on  by  t?«J<>w*°J?'^-™^ 
in  this  action:  Bank  of  Auetndaeia  v.  Nias,  16  Q.  B- 
717;  Flower  v.  Lloyl  27  W.  B.  496,  10^0h.DJ27 ; 
De  Medina  v.  €h^.  10  Q-  B.  162,  171 ;  OcW«h  t. 
Papeiier,  21  W.  B.  616.  L.  B.  »  ^h.  -^PP-  «9^  i  ^f'ST 
mdl  V.  8eweU,  8  W.  B.  689,  8  H.  &  N.  617,.  6  H.  k  H. 
728.  7  W.  B.  0.  L.  Dig.  45;  Orawhy  v.  leaaes,  16 
L.  T.  529.    16  W.    B.  0.    L.  Dig.  67  ;Adam»   y. 
Adams,  51  New  Hampahire  Bg).  388.    The  caaa  rf 
Abo^ff  ▼.  Oppenheimer,  81  W.  B.  57, 10  Q.  B.  D.  296, 
is  distinguishable,  and  was  never  intended  to  go  ag«» 
the  previous  long  current  of  authorities.    There  vroold 
be  no  finality  in  Judgments  if  it  wer«  open  to^"f  ^ 
the  parties  to  have  the  case  re-tried  by  asserting  that  Oij 
other  party  knew  that  thecaae  put  before  the  court,  and 
upon  which  the  Judgment  was  obtained,  was  a  false  onjfc 
The  case  where  a  person  who  was  not  a  party  to  the  ava 
in  which  the  Judgment  waa  pronounced  aedw  to  Ham 
that  judgment  set  aside  is  quite  different :  FhUtpson  ▼. 
SqreLnt.  6  Q.  B.  687.    The  prindplea  on  which  o« 
courts  act  as  to  impeaching  Judgmenta  on  the  gi^««  « 
fraud  are  laid  down  in  the  House  of  Lords  in  SfuMm 
V.  Patrick,  1  Macq.  685,  at  p.  607,  and  also  m  I«c*iiW 
of  Kingeton's  case,  2  Sm.  L.  0.,  9th  ed.,  p.  812,  and 
i«iiersonv.i?en(iefWii,6Q.B.288.    But  in  point  ^ 
fact  the  defendant,  by  his  statement  of  defence,  haa  no« 
raised  the  point  that  the  plaintiff  fraudulentiy  repre- 
sented to  the  Italian  court  that  the  bflls  were  good  com- 
mercial blUs. 

Sir  B.  E.  WehOtr,  A.G.,  and  English  Earri¥>n,  foi 
the  respondent,  were  not  called  on. 

TiiNDLBr,  L. J.— This  ia  an  action  brought  by  the 
plaintiff  on  a  Judgment  obtained  in  the  ItaUan  oonrta« 
The  Italian  action  was  brought  upon  certain  bills  of  ex- 
change, and  the  defence  raised  in  it  was  in  substance 
that  those  biUa  were  given  in  respect  of  gambling  trana- 
actions  by  an  agent  of  the  defendant,  without  the 
authority  of  the  defendant,  and  that  the  defendant  was 
not  liable  upon  them.  That  defence  was  tned  on  Ita 
merits— i.e.,  the  questions  whether  those  bUls  were  given 
for  gambling  speculations,  and  whether,  if  they  were, 
the  defendant  was  affected  with  notice  of  it.  were  fnllj 
gone  into,  and  decided  in  favour  of  the  plaintiff  and 
against  the  defendant.  Judgment  was  given  for  the 
plaintiff  for  the  amount  of  the  bills,  and  this  action  U 
brought  to  enforce  that  Judgment. 

The  defence  raised  in  that  action  is  one  of  the  matteia 
in  controversy  now.  It  is  said  on  the  one  side  that  the 
only  defence  raised  is,  that  the  Judgment  of  the  Italian 
court  was  obtained  by  fraud,  consisting  in  this,  ttat  in 
the  Italian  courts  there  was  a  shufflmg  of  the  hiUa— a 
substitution  of  some  genuine  ones  for  some  forged  ones 
—and  tiiat  by  that  shuffle  and  fraud  the  ItaUan  court 
was  imposed  on.  That  head  of  defence,  which  was 
obviously  open  to  the  defendant,  has  been  tried  and 
decided  in  favour  of  tiie  plaintiff  by  Charles,  J. 

But  the  defendandant  alleges  (and  this  is  what  gives 
rise  to  the  controversy)  that  he  has  also  raised  anotiifljc 
ground  of  defence— via.,  that  tiie  plaintiff  in  Itoly 
fraudulently  represented  these  bills  as  commercial  Wlls, 
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when  he  knew  they  ware  not,  and  that  he  thereby  im- 
posed on  the  court  and  obtained  hie  Judgment. 

The  first  question  is  whether  that  defence  is  really 
Bdaed.  Oharles,  J.,  thought  it  was  not.  The  Divisional 
Ooort,  on  looking  further  into  the  pleadings  and  the 
paiticulais,  came  to  the  conclusion  that  the  defence 
might  be  construed,  and  ought  to  be  construed,  as  rais- 
ing that  second  head  of  defence.  On  looking  at  the 
amended  statement  of  defence,  especially  at  the  scTenth 
paragraph,  it  appears  to  me  that  the  defence  is  capable 
of  being  conatrued  in  the  wider  sense.  I  do  not  think 
it  is  Tery  clear ;  but  there  is  certainly  no  surprise  to  the 
to  the  plaintiff,  because  if  there  were  any  obscurity  in 
the  pleadings,  that  is  removed  by  the  particulars,  which 
make  it  clear  enough.  I  ha?e  come,  therefore,  to  the 
conclusion  that  the  second  head  of  defence — ^vlz.,  that 
the  plaintiff  imposed  upon  the  Italian  courts  by  fraudu- 
lently representing  that  these  bills  were  good  commercial 
faflla  and  not  bills  for  gambling  transactions,  is  sufft- 
dentiy  raised  to  enable  the  defendant  to  go  into  it,  if  in 
point  of  law  he  is  entitled  to  do  so. 

That  brings  me  to  consider  the  other  and  more  difB- 
eult  question — viz.,  whether  this  head  of  defence  can  be 
gone  into  at  all.  There  are  two  rules  relating  to  these 
matters  which  have  to  be  borne  in  mind,  and  the  joint 
operation  of  which  gives  rise  to  the  difficulty.  There  is 
first  the  well  established  rule,  that  a  party  to  an  action 
oao  impeach  the  judgmentin  it  for  fraud,  whether  it  be 
the  judgment  of  an  English  court  or  of  a  foreign  court 
ia  immaterial ;  using  general  language  that  is  a  general 
piopoeition.  But  there  is  another  general  proposition 
equally  well  settled — viz.,  that  in  an  action  on  a  foreign 
judgment,  the  merits  which  have  been  tried  in  the 
foreign  court  cannot  be  gone  into. 

Then  what  is  to  be  done  in  a  case  where  the  alleged 
fmnd  cannot  be  gone  into  without  going  into  the  merits  P 
Which  rule  is  to  prevail  P  That  point  appears  to  me  to 
haTe  been  one  of  very  great  difftculty  before  the  case  of 
Ahouloff  V.  OppmheimeTf  decided  in  1882.  At  that 
time  there  was  a  long  line  of  cases,  including  Bank  of 
Atudralaaia  v.  NioBy  OeJitenbein  t.  Papelier,  and 
Cammell  v.  Sewell,  all  recognizing  and  enforcing  the 
first  general  proposition — viz.,  that  in  an  action  on  a 
fdreign  judgment  the  merita  cannot  be  retried.  But 
Qntn  Ahouloff'8  COM  the  difficulty  of  combining  tho  two 
mles,  and  sajing  what  ought  to  be  done  in  a  case  where 
an  allegation  of  fraud  could  not  be  proved  or  gone  into 
ivithont  re- opening  the  merits,  had  never  been  the  sub- 
jeot  of  explicit  decision. 

That  point  was  raised  and  decided  in  Abouloff**  ea$e. 
As  I  read  the  judgments  of  the  judges  (Lord  Ooleridge, 
O.J.»  Baggallay  and  Brett,  L.JJ.}  of  the  Court  of 
Appeal  in  that  case,  they  all  say  this:  That  if  the 
fiBUd  upon  the  foreign  court  consists  in  the  fact  that 
fthe  plaintiff  has  induced  that  court  by  fraud  to  come  to 
a  wrong  ooncluaion,  you  can  reopen  It,  even  although 
jou  will  have,  aa  a  result  of  that,  to  go  into,  in  the 
Engliah  court,  the  very  questions  investigated  and 
decided  in  the  foreign  court.  The  technical  objection 
tihat  the  issue  is  the  same,  is  technically  anawered  by 
fche  reply  that  the  issue  ia  not  the  same,  because  in  the 
Engliah  court  yon  have  to  consider  whether  the  foreign 
oonrt  haa  been  imposed  upon.  That,  however,  is  only 
meeting  a  technical  argument  by  a  technical  answery 
Uid  I  do  not  attach  much  importance  to  that.  But  in 
Moulofa  case  the  court  faced  the  difficulty  that  you 
x>iild  not  give  effect  to  the  defence  without  re-trying  the 
■aerite.  In  that  case  the  fraud  alleged  to  have  been 
practised  on  the  foreign  court  was  the  misleading  of 
ibat  oonrt  by  evidence  known  to  the  plaintiff  to  be 
Balee.  The  fact  of  whether  what  the  plaintiff  Ijad  said 
n  the  foreign  court  was  or  was  not  false,  was  the  very 
teet  that  had  been  adjudicated  on  in  the  foreign  court, 
laoAf  notwithstanding  that,  the  English  coutt  said,  '  If 
tie  foreign  judgment  was  obtained  fraudulently,  and 


if  it  be  necessary,  in  order  to  prove  that  fraud,  to  re" 
try  the  merits,  then,  according  to  the  law  of  Englandt 
the  merits  must  be  retried.'  To  understand  the  judg. 
menta  in  that  case,  the  argument  for  the  defence  ought 
to  be  looked  at,  because,  as  it  appears  to  me,  that 
argument  was  accepted  by  the  court ;  and  the  argument 
waa,  "  Even  if  the  Russian  courts  had  inquired  into  the 
existenee  of  the  fraud,  and  had  been  induced  by 
fabricated  evidence  to  come  to  a  wrong  conclusion,  the 
circumstances  under  which  the  judgments  were  given 
could  be  investigated  in  an  English  court."  Then 
Lord  Ooleridge,  O.J.,  in  his  judgment  says  this  :  [The 
Lord  Justice  then  read  the  passage  beginning  with  the 
words,  "An  ingenious  attempt  baa  been  made,"  and 
ending,  '*  submitted  t-o  the  determination  of  the  Bus- 
sian  courts  '* ;  and  continued :»]  Mr.  Finlay  and  Mr. 
Lawrence  have  pointed  out,  and  I  think  unanswer- 
ably, that  that  would  be  really  frittering  away  the 
general  rule  that  you  cannot  re-try  the  merits.  To  a 
technieal  objection  it  was  a  good  technical  answer. 
But  I  understand  the  decision  to  go  to  the  length  of  say- 
ing that  you  do  re-try  the  merita  for  the  purpose  of 
satisfying  an  English  jury  that  the  foreign  court  has 
been  imposed  upon ;  and  that,  if  yon  cannot  prove  the 
imposition  without  re-trying  the  merits,  that  you  are  at 
liberty  to  re-try  them.  Baggallay,  L.J.,  in  that  case . 
said:— *' If  the  judgments  had  not  been  improperly 
obtained  the  right  of  the  plaintiff  would  be  dear.  In 
using  the  words  '  improperly  obtained '  I  deaire  to  be 
understood  aa  not  limiting  them  to  a  case  where  a  fraud 
has  been  perpetrated  upon  the  foreign  court  itself.  I 
apply  them  alao  to  a  case  where  a  fraud  has  been  per- 
petrated and  the  foreign  court  was  not  ignorant  of  the 
facta  on  which  the  assertion  of  fraud  was  based."  That 
is  to  say,  not  only  where  there  has  been  a  fraud  on  the 
court  by  what  is  called  extrinsic  circumstances,  such  as 
the  alleged  shnffiing  of  the  bills  of  exchange,  but  where 
the  plaintiff  has  obtained  judgment  by  the  use  of  per- 
jured evidence — that  is  such  a  fraud  as  would  enable 
the  defendant  to  impeach  the  foreign  judgment.  Then 
Brett,  U  J.,  in  giving  judgment,  said :— [The  Lord  Justice 
read  the  passage  on  page  806  beginning:  *'It  is  a 
very  small  matter  to  be  considered,"  and  ending, 
**  entitied  to  sncoeed  in  the  present  action " ;  and 
also  the  passage  at  page  808,  beginning,  '*  I  accept  the 
whole  doctrine,"  and  ending  ''suit  in  the  foreign 
court  *' ;  and  continued : — ]  That  last  passage  can  only 
be  applicable  to  cases  where  there  is  what  is  called 
extraneous  fraud,  such  as  imposition  on  the  court  itself  ;. 
but  when  I  come  to  look  at  the  defendant's  argument 
and  the  whole  judgment,  I  cannot  conceal  from  myself 
that  it  has  been  decided  to  the  effect  I  have  already 
mentioned,  and  that,  therefore,  it  is  competent  in  point 
of  law  for  the  defendant  in  this  action  to  raise  this 
defence,  and  to  satisfy  the  jury,  if  he  can,  that  the 
Italian  court  was  misled  by  the  fraud  of  the  plaintiff  ; 
that  fraud  consisting  in  this,  that  the  plaintiff  knowingly 
placed  before  the  Italian  court  bills  of  exchange  which 
he  alleged  to  be  good  commercial  bills,  when  in  truth 
and  in  fact  he  knew  them  to  be  nothing  of  the  sort,  but 
bills  for  gambling  transactions.  And  if  the  jury  were 
to  find  in  fact  that  not  only  were  the  bills  bills  for 
gambling  transactions,  but,  further,  that  the  Italian 
court  was  imposed  on  by  the  fraud,  that  is  a  good 
defence  to  the  present  action,  according  to  Ahouloff  v. 
Oppenheimer,  It  seems  to  me,  therefore,  in  the  face  of 
that  case,  impossible  to  differ  from  the  view  taken  by 
the  Divisional  Oonrt,  and  this  appeal  must  be  dismissed. 

BowEN,  L.J. — ^I  am  of  the  same  opinion. 

Appeal  (ftmiaaed. 

Solicitors  for  the  appellant,  Earries^   Wilkinson^  A 
Saikea. 
Solicitors  for  the  respondent^  Markh/,  Stewart^  db  Oo» 
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Ohac.  DW.l 
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April  18. 


Ohitty, 
Kagnxb  v.  FsBaiAir  Intesticent  Cobpobahok.  (a.) 

Company  —  Lottery  —  OonceeBion  —  Illegal  contract — 
PtoepeetuB  advertieing  foreign  lottery — English  com- 
pany Betting  up  lottery  abroad — Lotteries  Acts  (9  Oeo. 
1,  c.  19,  ».  4 ;  6  <fc  7  mil.  4,  c.  66). 

A  company,  incorporated  in  England  for  the  purpou 
of  carrying  on  financial  and  other  operations  in  Persia, 
isiued  a  prospsctus  sUUingthat  it  was  intended  to  acquire 
under  a  certain  contract  a  concetsion  from  the  Shah^ 
which  granted  the  exclusive  privilege  of  floating  lotteries 
and  similar  loans  in  Persia ;  that  the  headgnarttrs  of 
<A6  ichema  umdd  he  in  Persia,  hut  that  agents  would  he 
employed  in  the  chief  citiee  of  JBastem  Europe  for  the 
purpose  of  obtaining  suhseriptions  ;  and  that  **  flvt 
issues  have  to  he  made  annually  in  Persia,  with  minimum 
drawings  of  £10,000,  and  it  is  estimated  that  these 
cperations  should  return  eontinuously'increasing  divi' 
dends,*^  A  shareholder  moved  to  restrain  the  company 
from  acquiring  the  ooncessiony  or  advertising  the  lottery 
loans  or  similar  enterprites* 

Held,  that  the  purchase  of  the  concession  was  legal,  and 
that  the  issue  of  the  prospectus  containing  the  statement 
•  of  the  five  annual  issues  was  not  a  notice  of  a  foreign 
lottery  wUhin  6  cfe  7  mil  4,  e.  66. 

Motion. 

The  Persian  Investment  OorporaUon  (Limited)  was 
•incorporated  in  1889,  under  the  Compaaies  Acts,  1862 
to  1886,  for  the  purposes,  ae  appeared  by  the  com- 
pany's prospectus,  dated  the  25th  of  Nofember,  1889,  of 
*\l)  acquiring  and  working  ooncessiooB  granted  by  the 
Shah  of  Persia ;  (2)  carrying  on  financial,  exploration, 
promotion,  and  commercial  business  in  Persia  and  else- 
where, and  generally  for  certain  other  purposes  set 
forth  in  the  memorandum  of  association,  being  of  a  very 
wide  and  extensife  character.  The  prospectua  further 
eet  forth  {inter  alia) — (1)  that  the  company  would 
acquire  in  the  first  instance  the  conceseion  granted  by 
the  Shah,  and  dated  the  20th  of  July,  1889,  conferring 
'for  the  period  of  seventy-fife  years  the  exclusive  privi- 
lege of  conducting  all  operations  in  connection  with 
'lottery  loans  and  other  similar  issues  in  Persia  during 
tlie  term  of  the  concessions  i  (2)  that  the  granting  of 
this  concession  would  result  in  business  of  a  very 
remunerative  character,  resembling  the  Government 
lottery  schemes  carried  on  in  Austria-Hungary,  Italy, 
«nd  Spain,  and  that  the  headquarters  of  the  system 
would  be  in  Persia,  but  that  the  company  would  not  be 
'linilted  to  that  country  in  the  field  of  its  operations,  for 
it  was  intended,  as  in  the  case  of  the  continental  issues 
above  referred  to,  that  the  company  should  be  repro- 
-aented  by  agents  in  the  chief  citiee  of  Eistem  Europe 
for  the  purpose  of  obtaining  subscriptions;  (3)  that,  by 
the  intended  operations  of  the  company,  '*  at  least  five 
iasnea  have  to  be  made  in  Persia  annually  with  minimum 
drawings  of  £10,000,  and  it  is  estimated  that  these 
operations  should  return  continuously  •increasing  divi- 
dends  " ;  (4)  that  it  was  in  contemplation  to  establish 
subsidiary  companies  for  various  districts  of  the  Persian 
Empire,  whereby  the  company  would  profit  by  sales  or 
by  royalties ;  (5)  that  the  terms  on  which  the  company 
was  to  acquire  the  concession  were  embodied  in  a  con- 
tract dated  the  15th  of  November,  1889,  and  made 
between  the  vendors,  the  Anglo- Asiatic  Syndicate 
(Limited),  and  John  Thorley,  the  temporary  secretary. 


'(a.)  Reported  by  W.  H.  QaARBBLL,  Esq.,  Barrister-at- 
Law. 


as  trustee   for    the    company,  under  which  the  total 
amount  payable  was  £220,000,  in  cash  aud  in  shares. 

The  concession  was  duly  executed  by  the  Shah  and 
authenticated  by  Prince  Malcolm  Khan,  Peraimn 
Minister  to  Great  Britain,  being  subject,  aa  was  repre- 
sented in  the  prospectus,  to  the  payment  of  certain  pet.- 
centages  to  the  Persian  Government  The  Peraian 
Government  also  undertook  to  protect  the  intereata  of 
the  company  without  interfering  with  its  internal 
administration. 

The  plaintiff  applied  for  200  shares  of  £5  each,  of 
which  150  were  allotted  to  him.  He  paid  on  the  allot- 
ment £2  per  share. 

On  the  27th  of  March,  1890,  the  plaintiff  issued  a 
writ  on  behalf  of  himself  and  all  other  the  share- 
holders in  the  defendant  company,  except  snch  as 
were  defendants  thereto,  against  the  defendant  com- 
pany and  fife  of  the  directors  of  the  defendant 
company,  claiming  an  injunction  to  restrain  the 
defendant  company  from  acquiring  or  dealing  witfa» 
and  to  restrain  all  the  defendants  from  printing  or  pub- 
lishing or  canting  to  be  printed  or  published  any  proa- 
pectus  proposal  or  scheme  for  or  relating  to,  the 
acquisition  by  the  defendant  company  of  a  conceaaion, 
dated  the  20th  of  July,  1889,  granted  by  the  Shah  of 
Persia  for  conducting  operations  in  connection  with 
lottery  loans  or  other  similar  issues  in  Persia,  or  any 
other  concession  for  the  like  purpose,  and  from  printing 
or  publishing  any  prospectus,  advertisement,  or  notice 
in  any  manner  relating  to  such  lottery  loans,  and  from 
applying  or  pledging  any  of  the  funds  of  the  defendant 
company  in  or  towards  the  purpose  of  the  acquisition  of 
the  concession  aforesaid,  or  any  such  other  conoeasion, 
or  for  any  purpose  connected  therewith. 

The  plaintiff  now  moved  for  an  injunction  in  the 
terms  of  the  writ. 

The  motion  was  by  consent  treated  as  the  trial  of  the 
action. 

A  correspondence  had  taken  place  between  the 
Director  of  Public  Prosecutions  and  the  secretary  of  the 
company,  the  letters  forming  which  were  pnt  In 
evidence,  commencing  with  a  letter  of  the  13th  of 
January,  1890,  from  the  Director  of  Public  Proaeon- 
tions,  which  stated  that  the  attention  of  the  Govern- 
ment had  been  drawn  to  the  prospectus,  and  that  the 
enterprise  described  therein  was  unlawful,  and  that  if 
continued  the  directors  and  other  persons  engaged 
therein  would  render  themselves  liable  to  the  penaltlea 
prescribed  by  the  Lotteries  Acts.  The  secretary,  in 
reply,  wrote  a  letter  dated  the  15th  of  January,  1»90» 
stating  that  the  company  was  advised  by  four  eminent 
counsel  that  their  enterprise  was  not  unlawful,  that  no 
further  copies  of  the  prospectus  would  be  issued,  that  it 
was  not  intended  to  publish  any  notice  of  the  drawing 
or  intended  drawing  of  any  foreign  lottery,  or  to  publiah 
any  notice  of  the  ssle  of  any  tickets  or  chances  in  any 
such  lottery.  The  letter  further  stated  that  the 
directors  proposed  in  the  future  to  raise  in  Persia  or  in 
other  foreign  countries  where  lotteries  were  legal, 
Persian  State  and  other  loans  by  drawings  there,  but 
not  to  advertise  such  lotteries  iu  this  country.  The 
Director  of  Public  Prosecutions  wrote  a  letter  of  the 
13th  of  February,  1890,  to  the  secretary  in  reply  to  the 
last  letter,  informing  him  that  the  Government  referred 
the  corporation  to  the  warning  already  given,  and  that 
proceedings  to  test  the  legality  or  any  act  that  might  be 
done  by  the  corporation  in  furtherance  of  the  enterprise 
in  contravention  of  the  Acts  passed  for  the  suppression 
of  illegal  lotteries  would  be  commenced  without  further 
warning. 

On  the  motion  coming  on,  the  derendants  consented 

not  to  raise  any  question  as  to  the  plaintifTs  knowledge 

of  the  company's  proposed  business  at  the  time  of  hii 

application  for  shares. 

Oounsel  for  the  company  stated  during  the  course  of 
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the  argnment  that  it  wm  not  intended  to  publish  any 
other  aoheme. 

Byme^  Q.O.^  and  «7.  G.  Wood,  for  the  motion.— The 
prospectus  is  illegal.  This  amonots  to  advertising  a 
foreign  lottery  in  this  country,  and  inTiting  subscript 
tiona  here  to  set  up  a  lottery  in  a  country  where  a 
lottery  is  lawful  and  thereby  deriving  a  profit.  The  fact 
is  stated  that  there  will  be  foreign  lotteries  held,  and 
funds  are  asked  for  to  promote  the  enterprise.  If  the 
nature  of  the  scheme  involfes  the  publishing  here  of 
announcements  of  drawings  and  accounts,  it  is  an  illegnl 
act ;  it  is  making  known  to  the  public  the  fact  of  the 
existence  of  the  lotteries.  It  is  clear  the  company  hold 
out  here  that  foreign  lotteries  will  be  conducted.  The 
plaintiff  is  entitled  to  an  injunction  to  prevent  the 
company  doing  acts  or  making  payments  for  the  pur- 
pose of  carrying  on  each  lotteries :  9  Geo.  1,  o.  10,  s.  4 ; 

10  &  11  Will.  3,  c.  17;  6  &  7  Will.  4,  c.  66.  It  is 
admitted  that  lotteries  are  lawful  in  Persia.  [Chittt,  J. 
-—The  company  may  do  illegal  acts,  but  it  is  not 
necessary  for  them  to  do  illegal  acts.  All  the  buvinees 
may  be  done  in  Persia,  you  want  me  to  assume  illegality. 
How  is  the  plaintllE  concerned  by  the  advertisements  P] 
The  advertisements  are  necessary  for  working  the  con- 
cession. To  advertise  that  large  profits  will  be  made  by 
a  foreign  lottery  is  illegal.  It  is  after  all  setting  up  a 
future  lottery  here,  especially  if  there  is  an  office  in 
fingUnd.  The  plaintiff  is  interested,  and  can  prevent 
any  acts  done  towards  the  completion  of  the  contract, 
which  must  be  referred  to  in  every  prospectus  issued. 
£Chitit,  J.,  referred  to  8ykes  v.  Beadon^  27  W.  B.  464, 

11  Ch.  D.  170.] 

Bomer,  Q,0,,  and  O,  F.  Hart,  for  the  defendants. — 
The  plaintiff  is  not  damnified  in  any  way.  The  pro- 
spectus is  not  illegal.  The  plaintiff  says  the  prospectus 
referring  to  the  fact  that  lotteries  will  be  held  in  Persia 
venders  the  promoters  liable  to  penalties,  but  if  that 
were  so  any  newspaper  referring  to  the  c-zi^tence  of 
foreign  lotteries  would  be  so  liable.  The  obj'^ce  of  the 
liotteries  Acts  is  to  prevent  persons  here  beiug  invited 
to  gamble.  It  is  not  illegal  for  a  person  to  t^ke  shares 
in,  or  for  twenty  persons  to  combine  to  take  i»hares  In, 
•  foreign  lottery,  but  it  is  illegal  to  invite  persons  here 
io  take  shares  in,  and  to  gamble,  by  means  of  a  lottery. 
That  is  not  what  the  defendants  have  done.  The  Act 
of  Will.  4  does  not  deal  with  lotteries  as  a  whole,  only 
with  special  or  particular  lotteries. 

Byrne,  Q.O,y  in  reply. — ^The  readers  of  the  prospectus 
know  where  they  can  find  out  where  and  when  the 
lotteries  are  to  be  held,  and  can  inquire  where  to 
purchase  tickets :  this  comes  within  the  mischief  dealt 
with  by  the  Lotteries  Acts.  As  to  the  right  to  the 
injunction,  it  is  the  right  of  any  shareholder  to  come 
and  prevent  the  commission  of  any  illegal  act. 

Chittt,  J.«»Two  points  are  raised  on  this  motion. 
The  first  and  the  more  important  point  is  this.  It  is 
aaid  that  the  company,  by  its  directors,  are  about  to 
apply  their  'money  in  the  performance  of  an  illegal 
contract ;  that  they  have  already  spent  some  of  the 
company's  money  in  partly  performing  the  contract,  and 
now  they  propose  to  spend  more.  The  case  is  not  one 
of  an  illegal  company,  for  it  has  not  been  contended, 
nor  can  it  be  contended,  that  the  company  has  among 
the  objects  on  the  face  of  the -memorandum  any  object 
or  any  purpose  which  is  iUegal.  But  it  is  said  that  the 
contract  which  the  company  has  entered  into  (and  it  is 
admitted  on  the  part  of  the  plaintiff  that  it  is)  is 
within  the  objects  which  are  stated  in  the  memorandum. 
The  case,  therefore,  is  not  any  mere  case  of  ultrd  vire$. 
It  is  admitted  that  the  contract  is  within  the  powers  of 
the  company,  but  it  is  said  that  the  contract  itself  is  an 
illegal  one. 

The  Shah  of  Persia  granted  a  concession  for  the  sole 
■and  exclusive  right  and  privilege  throughout  the  Persian 


Empire  of   initiating  and    conducting    all  operations 
relating  to  lotteries  and  lottery  loans,  and  the  forma- 
tion of   a  lottery  company    and  the  sale  of   lottery 
tickets,  and  other  rights  which  are  now  particularly  set 
forth    in    the    concession.      The    contract,    which    is 
impeached  by  the  notice  of  motion,  is  a  contract  which 
the    company  entered  into    to    buy  that    concession. 
The  illegality  alleged  is  illegality  under  the  Lotteiies 
Acts,  and  the  only  Act  that  counsel  for  the  plaintiff 
has  been  able  to  point  to  as  being  the  Act  which  makes 
this  contract  illegal  is  the  Act  of  9  Oeo.  1,  c.  Itf,  s.  4. 
That  section  contains  are  cital  which  has  been  read : 
**  And  whereas  in  order  to  elude  the  many  good  Uws 
made  for  suppressing  unlawful   lotteries,  several   evil 
disposed  persons  have  of  late  presumed  to  erect  and 
carry  on  several  lotteries  upon  pretence  and  colour  of 
some  grant  and  authority  given  by  foreign  princes  or 
states ;    for  the  better    preventing  of    which    illegal 
practices  for  the  future,  be  it  declared  and  enacted, 
that  if  any  person  or  persona  shall  from  and  after  the 
1st  day  of  July,  1723,  by  virtue  or  colour  of  any  grant 
or  authority  from  any  foreign  prince,  state,  or  govern- 
ment whatsoever,  erect,  set  up,  continue,  or  keep,  or 
shall  cause  or  procure  to  be  ereoted,  set  up,  continued, 
or  kept,  any  lottery  or  undertaking  in  the  nature  cf  a 
lottery,  under  any  denomination    whatsoever,  or  shall 
make,  print,  or  publish,  or  cause  to  be  made,  printed,  or 
published,  any  proposal  or  scheme  for  any  such  lottery 
or  undertaking,  or  shall  within  this  kingdom    sell  or 
dispose  of  any  ticket  or  tickets  in  any  foreign,  lottery, 
and  shall  be  convicted  of  any  of  the  said  offences  upon 
the  oath  or  oaths  of  one  or  more  credible  witness  or 
witnesses  by  two  or  more  Justices  of  the  peace  of  the 
county,  division,  or  liberty  where  such  offence  shall  be 
committed  or  the  offender  shall  be  found  (which  oath 
such  Justices  of  the  peace  are  hereby  empowered  and 
required  to  administer)  the  person  so  convicted  shall 
for  every  such  offence  (over    and    above  any   former 
penalties    iofiioted    by    any   former  Act   or    Acts    of 
Parliament    made    against   unlawful    lotteries)    forfeit 
the    sum    of    £200."     Now    is    the    contraoi:    that  I 
have  mentioned  a  contract  falling  within  the  scope  of 
that  section?     The  words  principally  relied  on  were 
'*  erecting,  setting  up,  continaing,  or  keeping,  causing  or 
procuring  to  be  erected,  or  set  up,"  and  so  on.    The 
company,  by  virtue  of  its  contract,  do  not  propose  to  set 
up  any  lottery  in  this  country,  and  the  proposal  or  the 
object  of  the  contract  is  very  simple.    In  Persia,  I  take 
it,  seeing  that  the  concession  has  been  granted  by  the 
Shah,  lotteiies  are  lavrf  ul,  and  this  company  proposes 
under  the  concession  to  set  up  lotteries  in  that  country. 
This  Act  of  Parliament  is  not  addressed  to  such  a  case 
as  that ;  it  is  directed  against  the  erection  of  lotteries 
unquestionably  in  this  country,  but  the  Legislature  of 
Great  Britain  of  that  day  did  not  intend  to  exercise 
any  Jurisdiction  over  lotteries  In  foreign  countries,  kept 
and  carried  on  exclusively  in  foreign  countries ;    and 
there  is  nothing  in  this  Act,  nor,  indeed,  in  any  of  the 
Acts  that  I  have  been  referred  to  (and  I  think  I  have 
read  through  the  Lotteries  Acts,  not  for  this  purpose, 
but  for  some  other  purpose  some   time  ago),  which 
would  prevent  two  Englishmen  in  this  country,  British 
subjects,  from  putting  together  a  fund  for  the  purpose 
of  employing  that  fund  in  erecting  a  lottery  in  a  foreign 
State  (and  I  add  though  it  is  unnecessary  to  do  so) 
where  foreign  lotteries  are  lawful.      By  no  ingenuity 
can  the  case  be  brought  within  that  section,  and  it  is 
to  be  borne  in  mind  in  considering  these  Lotteries  Acts 
that  they  are  particular  enactments  directed   to  par- 
ticular  offences  which  are    specified,  and  I   am  not 
at  liberty  to  take  some  general  notion  of  what  may  or 
may  not  have  been  the  intention  of  the  Legislature, 
because  I  am  here  dealing  with  the  criminal  law,  and  it 
is  important  to  remember  that  the  Act  of  Parliament  is 
so  framed  as  to  create  and  deal  with  specific  offences. 
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It  18  eaici,  as  part  of  the  argument  for  the  plftintifl, 
that  it  would  be  impossible  for  the  oompany  to  perform 
this  agreement  without  Tiolatiog  in  some  way  or  other 
poitions  of  the  Lotteries  Acts.  I  see  no  foundation 
whatever  for  that,  and  I  am  not  at  liberty  to  speculate 
and  say  that  the  company  which  can  perform  its  opera- 
tions lawfully  and  without  fiolating  the  Act  of  Parlia- 
ment  will  probably  do  something  which  will  bring  it 
within  some  one  or  other  of  the  Lotteries  Acts ;  that 
ia  not  my  function  sitting  here  as  a  Judge;  and  turn 
it  Of er  in  whftt  way  I  can,  I  can  find  no  ground  for  the 
auggeetion  that  this  is  an  illegal  contract.  There  is 
no  ground,  therefore,  for  restraining  the  company  from 
applying  its  money  in  the  way  it  proposes.  That  is 
^e  main  point  of  the  motion,  but  there  is  a  subordinate 
one  founded  on  the  prospectus.  The  company  have 
issued  this  prospectus,  they  have  obtained  their  capital, 
and,  as  has  been  stated  in  the  correspondence  with  Sir 
Augustus  Stephenson,  they  do  not  intend  to  issue  any 
further  proepeotuB.  But  the  plaintiff  says  he  has  no 
undertaking  from  the  company  that  they  will  not  issue 
some  further  prospectus,  and  that  they  may,  md 
probably  will,  put  forward  to  the  public  another  pro- 
spectus similar,  or  somewhat  similar,  to  the  one  that  I 
have  before  me.  Then  it  is  argued  that  the  prospectus 
which  they  hare  actually  issued,  and  which  prospectus 
has  done  its  business,  is  an  illegal  one.  Now  the 
material  parts  cf  the  prospectus  which  are  attacked  by 
the  motion  are  these :  **  The  headquarters  of  the  system 
will  be  in  Persia,  but  the  company  will  not  be  limited  to 
that  country  in  the  field  of  its  operations,  for  it  is  in- 
tended, as  in  the  case  of  the  continental  issues  above 
referred  to  "  (the  continental  issues  above  referred  to 
relate  to  Italy,  Austria-Hungary,  Spain,  &c.),  <'  that  the 
company  should  be  represented  by  agents  in  the  chief 
cities  of  Esstern  Europe  for  the  purpose  of  obtaining 
subscriptions."  It  is  plain,  therefore,  that  the  company, 
upon  that  statement  in  the  prospeotuS)  does  not  propose 
to  seek  for  subpcriptions  to  lotteries  in  this  country. 
Then  the  following  paragraph  was  relied  on  by  the 
plaintiff:  "The  intended  operations  of  the  company 
will  (pursuant  to  the  terms  of  the  concession)  be  con- 
ducted generally  upon  the  lines  adopted  in  the  European 
States  where  Government  lotteries  are  in  vogue.  At 
least  five  issues  have  to  be  made  annually  in  Persia,  with 
minimum  drawings  of  £10,000,  and  it  is  estimated  that 
these  operations  should  return  continuously-increasing 
dividends."  It  is  said  that  this  is  an  advertisement  or 
notice  of  lotteries  to  be  held  in  Persia.  Now  the  Act  of 
Parliament  relied  on  by  the  plaintiff  on  this  point  is  the 
G  &  7  Will.  4,  c.  66.  The  title  of  that  Act  is.  «  An  Act 
to  prevent  the  advertising  of  foreign  and  other  illegal 
lotteries."  There  Is  a  recital,  '*  And  whereas  the  laws  in 
force  are  insufficient  to  prevent  the  advertising  of  foreign 
and  other  illegal  lotteries  in  this  kingdom,  and  it  is 
expedient  to  make  further  provision  for  that  purpose  "  ; 
and  it  enacts  that,  "  if  any  person  shall  print  or  publish, 
or  cause  to  be  printed  or  published,  any  advertisement 
or  other  notice  of,  or  relating  to,  the  drawing  or  in- 
tended drawing  of  any  foreign  lottery,  or  of  any  lottery 
or  lotteries  not  authorized  by  some  Act  or  Acts  of 
Fftrliament " — that  is  to  say,  a  notice  relating  to  the 
drawing,  or  any  intended  drawing,  of  any  foreign 
lotteries ;  those  are  the  important  words  on  the  ques- 
tion before  me — **  or  if  any  person  shall  print  or  publish, 
or  cause  to  be  printed  or  published,  any  advertisement 
or  other  notice  of  or  for  the  sale  of  any  ticket  or  tickets, 
chance  or  chances,  or  of  any  share  or  shares  of  any 
ticket  or  tickets,  chance  or  chances,  of  or  in  any  such 
lottery  or  lotteries  as  aforesaid,  or  any  advertisement  or 
notice  concerning  or  in  any  manner  relating  to  any  such 
lottery  or  lotteries,  or  any  ticket,  chance,  or  share, 
ticketo,  chances,  or  shares  thereof  or  therein."  This, 
again,  is  a  particular  and  special  enactment ;  and  the 
only  words  that  the  plaintiff  could  rely  upon  as  bringing 


the  case  within  this  enactment  are  the  lattor  inaii 
words — ^namely,  **  any  advertisement  or  other  notios  sob- 
cemiog,  or  in  any  manner  relating  to,  any  snohlottay 
or  lotteries." 

Now  I  am  dealing  with  this  question  on  a  motioD  lor 
an  injunction,  and  I  am  not  really  called  upon  to  aipmi 
an  opinion  with  reference  to  this  prospeotos,  became  the 
defendants  have  said  that  they  do  not  intend  to  ima 
another  prospectus  of  similar  effect,  and  merely  at  ths 
bar  they  refuse  to  give  an  undertaking.  I  am  lot  p»- 
pared  to  say,  in  circumstances  of  that  kind,  that  ths 
plaintiff  is,  without  any  other  evidence  than  the  ianeat 
this  prospectus,  entitled  to  call  upon  the  coart  to  iwU,. 
as  a  matter  of  inference,  that  there  is  an  intentloahei^ 
after  to  issue  a  similar  prospectus,  and  thataoehuia* 
tention  is  to  be  inferred  from  the  aots  already  done^  aii 
the  refusal  to  give  the  undertaking,  and  that  tntk  ai 
intention  is  to  be  inferred  notwithstanding  the  afeatesMat 
in  the  correspondence  with  the  Government,  to  the  ell«t 
that  the  prospectus  has  been  issued,  and  there  ii  no  ia* 
tention  to  issue  any  further  prospectus.  Bat  if  I  aia 
caUed  upon  to  express  an  opinion  upon  the  point,  I  hold 
that  this  prospectus  is  not  within  those  geneial  worda  at 
the  end  of  the  section — ^in  other  words,  it  is  sot  vithia 
the  section.  There  ie  no  lottery  that  baa  been  eet  a^ 
that  has  been  opened,  that  has  been  commeooBd^that 
is  no  invitation  in  this  prospectus  to  anybody  to  aabieriba 
to  the  lottery  or  to  take  tickets  in  the  lottery,  it  ii  a 
mere  statement  that  at  least  five  Issues  have  to  be  aada 
annually  in  Persia,  That  ia  the  materiel  put  of  the 
statement.  Supposing  a  newspaper  dealing  with  pah* 
lie  news  said,  '*  There  are  five  State  lotteries  hell 
every  year  in  Austria,*'  if  the  plaintiff's  piopositioii  is 
right  that  is  an  offence  against  the  Act  Ithinkthst 
would  be  straining  the  Act,  and  that  is  not  the  dtwm 
that  the  Act  must  mean.  I  am  purposely  very  carefal 
in  what  I  say  with  regard  to  any  Act  of  Parliament  of 
this  sort,  because  I  am  not  disposed  in  any  way  to  msb 
observations  which  may  lessen  the  effect  of  tiie  eaaet> 
ment,  and  it  appears  to  me  that  I  discharge  my  dety 
rightly  in  this  case,  supposing  I  am  bound  to  deddt 
this  question,  by  holding,  as  I  do,  that  this  proapectaa 
is  not  within  the  Act  of  Parliament.  The  mere  geMfsl 
statement  that  there  will  be  at  least  five  issaea  to  b» 
made  annually  in  Pereia,  with  minimum  diawinfs  of 
£10,000,  I  say  is  not  an  advertiaement  or  notiee  of 
any  such  lottery  within  the  meaning  of  that  ssetioa. 

Then  there  is  the  further  point,  supposiDg  that  vhtf 
I  have  said  is  not  well  founded.  On  the  seooad  paiat, 
what  interest  has  the  plaintiff  P  The  Act  is  a  psMl  H 
and  the  persons  who  contravene  the  Act  will  be  the  9gak 
of  the  company  personally,  who  vnll  issue  the  adfW^ 
tisemente.  What  has  the  plaintiff  to  do  with  that  f  Hi 
will  not  be  liable,  and  they  cannot  make  him  oadsraay 
criminal  law  responsible  for  their  acta,  and  be  easaot  u 
course,  after  what  has  taken  place,  in  any  wi^  be  UabK 
although  he  has  taken  shares  in  this  oompsay,  asd 
although  this  prospectus  was  before  him  when  the  ihafW 
were  taken,  he  may  or  may  not  have  read  it,  bat  that  a 
quite  immaterial,  and  he  cannot  be  said  to  have  eaaisd 
to  be  printed  or  published  auy  such  advertissoKat  ff 


notice  as  that  which  he  is  afraid  may  heresf tar  be  iansi* 
Therefore,  he  has  no  sufficient  interest  in  ths  qa«ti« 
to  justify  his  motion  on  that  point. 

Upon  these  grounds,  the  first  questicm  beiag  the  su- 
stantisl  one,  and  the  seoond  questifm  being  aB«p«jJ" 
tively  trifling,  I  refuse  the  motion,  and,  si  tUi  ii  »* 
trial,  I  refuse  it  with  costs. 

Mci  ion  refused.  j  ^  #u 

Bif  eomenty  the  moiion  was  treated  as  ^  trmv^ 
action. 

Action  dismissed. 

Solicitors  for  the  plaintiff,  Faith/uU  A  Owen. 

Solicitors  for  the  company,  Michad  Akrakamt  »••» 
(ft  Co. 


Vol.  XXXViir.     (June ji.  1890.]  THE  WEEKLY  REPORTER. 


599 


High  Ooitst. 


Bbrridov  v.  Bkrbidgb. 


High  Oottrt. 


"^T^:}  J«.  30;  Feb.  4. 

Bebbidgs  V,  Bebeidgb.  (a.) 

Pfineipal  and  auretp — Oo-auretieB — Security  given  to 
one  eurtty — Goniribution  out  of  security  to  indemnify 
other  cO'iuretiea. 

Where  one  of  several  co-euretieB  receivee  from  the 
frmeipal  debtor  a  iociiriiy  to  indemnify  him  againat 
UahUity  OB  Burety^  he  ia  eniiiled  to  apply  the  whole  or 
imdi  part  of  the  aame  a$  may  be  neeeaaary  to  repay  Aim- 
aelf  and  hia  eo^auretiea  all  paymenta  made  by  them  on 
aoeoant  of  the  principal  dehL 

SfMcial  case. 

In  March,  1880,  W.  Berridge,  sen.,  J.  Berrldge,  W. 
Berrid^p,  Jan.,  W.  Gilbeit,  and  A.  Gilbert  Jointly  and 
seferally  gnaranteed  to  the  Leicestershire  Banking  Oo. 
any  sum  not  exceeding  £2,000  which  S.  Berridge  should 
owe  to  the  bank  on  his  current  accoant. 

W.  Berridge,  sen.,  in  April,  1880,  deposited  with  the 
bank,  as  farther  secnrity,  title  deeds  of  his  own  property, 
and  by  the  accompanying  memorandum  of  deposit  declared 
that  they  were  deposited  as  a  security  "  for  all  sums  of 
money  now  or  hereafter  to  become  due  from  my  brother 
S.  Berridge  to  the  banking  company,  either  upon  bank- 
ing accounts  or  in  any  other  manner  whatsoever.*'  Ttie 
receipt  £if€n  by  the  bank  for  the  deeds  atated  that  they 
were  deposited  "  as  security  for  bis  brother  S.  Barridge's 
account  when  in  excess  of  £2,000.'' 

&  Berridge,  prior  to  1882,  deposited  with  W.  Berridge, 
sen.,  two  policies  of  assurance  on  his  own  life  for  the 
somof  £1,000  each. 

W.  Berridge,  sen.,  died  in  1882,  and  the  plaintiffs, 
J»  Berridge  and  J.  Earl,  were  his  executors. 

By  au  indenture  dated  the  28th  of  August,  1884,  and 
made  between  8.  Berridge  of  the  one  part  and  the  plain- 
tiffs of  the  other  part,  S.  Berridge  assigned  to  the  plain- 
tiffs the  two  policies  of  assurance,  subject  to  reaseign- 
menty  if  the  estate  of  W.  Berridge,  sen.,  deceased, 
should  at  any  time  be  released  from  all  liability  in 
respect  of  the  suretyship. 

In  February,  1886,  8.  Berridge  was  adjudicated  a 
bankrupt,  and  the  bank  proved  in  the  bankruptcy,  and 
alter  receiving  a  dividend  there  remained  owing  to  them 
£3,334  9s. 

The  bank  called  upon  the  five  sureties  to  pay  the 
£2,000  gnaranteed,  which  they  did  in  the  following 
shares — ris.,  executors  of  W.  Berridge,  sen.,  £400 ;  J. 
Berridge  and  W.  Berridge,  jun.,  £500  each  ;  W.  and  A. 
<Klbert,  £600;  and  the  exsoutora  of  W.  Berridge  then 
paid  the  balance  of  the  debt,  amounting  to  £1,334  98., 
and  they  also  paid  as  premiums  on  the  policies  after  the 
bankruptcy  of  S.  Berridge  the  sum  of  £165  16s.  81 
8.  Berridge  died  in  1887. 

W.  and  A.  Gilbert  were  both  adjudicated  bankrupts. 
In  Jane,  1888,  the  sum  of  £2,490  was  received  by  the 
pkxntifEa  in  respect  of  the  policies. 

The  questions  for  the  opinion  of  the  court  were — 1. 
'Whether  the  said  sum  of  £2,490  should  be  applied  (1) 
in  payment  to  the  plaintiffs,  as  executors  of  W.  Berridge, 
of  the  sums  expended  by  them  in  respect  of  premiums  on 
the  policies  with  interest  thereon,  and  in  payment  of  the 
pLaintifCe'  costs,  charges,  and  expenses  in  respect  of  the 
policies  and  of  the  deed  of  the  28th  of  August,  1884 ; 
(2)  in  payment  to  the  plaintiffs  of  the  sums  of  £400  and 
£1,334  98.  respectively  with  interest  thereon ;  and  (3) 
whether  the  residue  of  the  said  sum  of  £2,490  should  be 
paid  to  the  defendants  and  the  plaintiff  J.  Berridge  in 
bis  own  right,  or  some  or  one  of  them  ;  or  2.  How  the 
said  sum  of  £2,490  ought  to  be  dealt  with. 

•(a.)  JSteported  by  Francis  T.  Duka,  Esq.,  Barrister-at- 
Law. 


Gozena'Bardy,  Q,C.,  and  JMbdin,  for  the  plaintifff.-^ 
A  co-surety  who  obtains  from  the  principal  debtoi^  a 
security  is  bound  to  share  equally  with  his  co-suretlss 
the  benefit  he  derives  from  it :  8ted  ▼•  Dixon^  99  W.  B. 
735,  17  Gh.  D.  8S5 ;  In  re  Areedaekne,  Atkins  v.  Aree^ 
deckne,  24  Ob.  D.  709,  31  W.  R.  Dig.  162. 

Ingle  Joyce,  for  the  trustee  in  bankruptcy  of  the  prin- 
cipal debtor.— The  deed  of  August,  1884,  shows  the 
policies  were  deposited  only  for  the  purpose  of  re- 
leasing the  personal  estate  of  the  plaintififd'  testator  from 
liability.  The  surety  who  holds  a  security  is  only 
entitled  to  be  repaid  therefrom  the  amount  which  he  has 
paid.  The  co-sureties  cannot  call  on  him  for  contribu- 
tion :  Turner  v.  DavieBf  2  Esp.  478 ;  Be  Oolyar  on 
Guarantees,  p.  313. 

The  other  defendants  were  served  but  did  not  appear. 

Oozena-ffardy,  Q,G.,  in  reply.— The  £1,334  98,  is 
entitled  to  priority  over  the  £2,000. 

NoBtH,  J. — ^There  does  not  appear  to  me  anything  tn 
the  memorandum  of  deposit  which  shows  that  W.  BeY-< 
ridge,  sen.,  thereby  undertook  any  personal  liability,  on 
which  he  can  be  sued  in  respect  of  the  amounts  covered: 
by  that  security.  If  the  security  had  been  given  bf 
the  principal  debtor,  who  was  receiving  the  advance 
from  the  bank,  the  position  would  have  been  totally 
different.  But  the  sarety's  liability  must  be  ascertaiuedf 
by  what  is  expressed  In  the  written  document  whidh 
alone  constitutes  the  security ;  and  here  the  title  deeds 
are  merely  deposited  as  security.  That  is  not  a  oontmeir 
that  he  is  also  to  be  personally  liable  for  the  debt.  Then 
there  is  the  receipt  for  the  deeds  signed  by  the  bank's 
agent,  and  I  think  the  two  documents  contain  the  terms 
of  the  deposits  and  should  be  read  as  one.  The  latter 
document  shows  the  nature  of  the  deposits.  It  was  to 
be  a  secnrity  for  the  surplus  of  the  debt  to  tlie  bank 
in  excess  of  the  £2,000.  Subsequently  S.  Berridge 
deposited  with  W.  Barridge,  sen.,  the  two  policies  of 
assurance,  though  it  is  not  known  at  what  date,  and  I 
have  no  means  of  judging.  The  deed  of  the  28th  of 
August,  1884,  followed,  and  afterwards  8.  Berridge 
became  bankrupt  and  died,  and  a  sum  of  £2,490  has 
been  received  by  the  plaintiffs  in  respect  of  the  policies. 
The  question  is.  How  should  the  money  be  applied  P 
The  £2,000  was  paid  to  the  bank  by  the  five  sureties  in 
unequal  proportions.  Of  course,  the  construction  of  the 
indenture  of  August,  1 884,  cannot  be  affected  by  subse- 
quent events;  but  if  the  bank  had  claimed  from  the 
plaintiffs,  as  executors  of  W.  Berridge,  payment  of  the 
whole  debt,  and  they  had  paid  it,  what  would  be  their 
riglit  as  against  the  policy  moneys  P  The  policies  were 
to  be  re-assigned  only  if  the  estate  of  W.  Berridge^ 
deceased,  should  be  released  from  all  liability  in  respect 
of  the  said  suretyship.  Now,  at  this  point  all  liability 
in  respect  of  the  suretyship  would  have  been  at  an  end, 
because  the  principal  debt  would  have  been  paid  off  by 
the  surety.  But  it  would  be  absurd  to  suppose  that  as 
soon  as  one  surety  has  paid  off  the  principal  debt  the 
deposit  by  way  of  security  is  at  an  end.  The  policies 
are  to  be  a  security  to  the  surety  so  as  to  relieve  him 
from  every  liability.  Therefore,  in  the  case  I  have 
suggested,  the  executors  would  have  been  entitled  to 
receive  back  the  £2,000  which  had  been  paid  ;  but,  in 
fact,  only  £400  was  paid  by  them  as  executors.  But 
now,  the  policy  moneys  being  divisible,  lu  what  shares 
ought  they  to  be  divided  P  The  other  co-sureties  now 
claim  the-  benefit  of  the  security  of  W.  Berridge,  sen., 
upon  the  policies,  and  the  question  is.  What  is  to  be 
done  with  this  money  for  the  purpose  of  indemnifying 
the  plaintiffs.  I  think  the  premiums  should  first  be 
repaid  with  interest,  and  then  the  costs  of  the  equitable 
mortgage  and  costs  of  the  actios.  The  next  claim  is  the 
£1,334  90.  paid  by  the  plaintiffs  in  respect  of  the 
equitable    mortgage.      The  plaintiffls    are  entitled    to 
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reoeife  the  £1^834  9fl.  oat  of  the  proceeds  of  the 
policies.  They  are  also  entitled  to  the  £400  whioh  they 
paid  to  the  bank  on  account  of  the  £2,000»  and  when 
that  £400  has  been  paid  to  the  plaintifEs  or  reoei?ed  by 
them  it  cannot  be  applied  solely  in  satisfying  them ; 
but  it  mast,  according  to  the  doctrine  of  Steel  ▼.  Dixon^ 
be  shared  between  them  and  the  other  oo-soreties. 
Then,  will  the  plaintiCs  be  entitled  to  receive  anything 
more  P  In  my  opinion  they  will,  because  other- 
wise the  testator's  estate  will  not  have  been  released 
from  all  liability  in  respect  of  the  saretysbip. 
It  will  only  have  been  repaid  one-fifth  part  of  the  £400 
which  it  has  paid  to  the  bank,  because  the  balance  of 
the  £400  will  have  gone  to  pay  the  co-suretieB.  The 
plaintiffs  are  therefore  entitled  to  something  more— 
▼iz.,  such  sum  as  will  make  up  to  them  what  they  ha?e 
paid  to  the  co-sureties.  That  further  sum  will  again 
have  to  be  distributed  in  a  similar  manner,  and  thus,  by 
sucoessiTe  payments,  the  rights  of  all  the  co-sureties 
must  be  satisfied  before  the  plaintiffs  would  be  able  to 
say  they  had  got  the  £400  to  which  they  are  entitled 
under  the  deed  of  August,  1884.  This  is  the  necessary 
result  of  the  doctrine  of  8Uel  t.  Dixon.  In  that  case 
the  plaintiffs  limited  their  claim  to  a  share  cf  the  flret 
payment  reoeifed  by  their  co-surety  by  means  of  his 
security,  and  did  not  ask  to  share  in  any  subsequent 
payments  made  to  him.  They  did  not  claim  to  share  in 
the  whole  of  the  proceeds  of  the  security,  but  only  to  the 
extent  of  £400.  I  think  the  principle  of  the  decision 
would  ha?e  entitled  them  to  more,  if  it  had  been  asked 
for,  and  I  think  it  entitles  the  co-sureties  in  the  present 
case  to  the  relief  which  I  ha?e  mentioned.  This  would 
dedde  the  whole  question  if  the  policies  were  sufficient, 
after  the  prior  payments  I  hate  mentioned,  to  pay  the 
whole  £8,384  9s. ;  but  this  is  not  the  case.  Oaght  the 
£1,334  9s.  to  be  paid  in  priority  to  the  £2,000.  I  think 
not.  The  deposit  of  the  policies  was  to  release  the 
estate  of  W.  Berridge  from  all  liability  in  respect  of  his 
suretyship,  and  I  find  nothing  in  the  indenture  of 
August,  ]  884,  which  makes  a  distinction  between  his 
liability  nnder  the  memorandum  of  deposit  and  his 
liability  under  the  original  guarantee. 

I  therefore  hold  that  the  surplus  of  the  policy  money, 
after  making  the  prior  payments  which  I  ha?e  men- 
tioned, must  be  applied  so  far  as  it  will  extend  rateably 
in  satisfaction  of  the  £8,000  and  £1,334  9s. 

SoUciton^  Bridges^  Satfftell,  A  Co,,  for  Sowes, 
Percival,  A  Ellen,  Northampton ;  W,  Mutton,  Solicitor 
to  the  Board  of  Trade. 


Chan,  Di?.  I  t       ««  oo 

North,  J.   \  Jan.  22,  23. 

In  re  Cbawshat. 
Ckawshat  V,  Cbawshat.  (a.) 

Fower'-Special  power  of  appointment^Appoiniment  of 
part  of  fund  to  ohfect  o/power^  with  directione  /or 
ieUlement^Appointtnent  of  residue  of  fund  to  another 
ohfeet  of  power — Ahaolute  appointment  of  previoutly 
appointed  part  of  fund  to  laet  ohjtet  of  power  in  eau 
of  failure  of  previout  appointment  with  directione 
for  iMement^Falidity-'Fraud  on  power. 

A  testator  having,  under  a  Httlement,  a  power  to 
appoint  by  will  n  Bum  of  £85,000  among  hie  ehUdreo, 
iequeathed  a  legacy  of  £150.000  to  a  daughter  J.,  with 
direetUme  that  it  ehould  be  paid  to  trueteee  upon  truet 
for  J.  for  life,  loUh  remainder  to  her  ieeue  ;  and  then, 
after  reciting  the  power  of  appointment,  appointed 
£10,000  {part  of  the  £35,000)  to  J.,  wUh  directione  thai 
it  Bhould  be  paid  to  the  trueteee  of  the  legacy  of  £150,000 

(a.)  Beported  by  J.  Tbubtbam,  Esq.,  Barrister-at-Law* 


bequeathed  to  her  upon  the  truete  declartd  iot(A  reipiei  to 
that  legacy.  After  making  appointmenU  to  ttker 
daughteri,  the  teetator  appoint^  the  reeidut  of  tie 
£35,000  fo  hii  eon  B.  abeolutely,  and  provided  t&rf,  ti 
caee  he  had  exceeded  hie  power  in  not  appoinUng  iht 
£10,000  to  J.  unconditionally,  but  in  directing  a  tdOit- 
ment  thereof,  and  in  can  anyone  having  a  right  (o  iJa 
eetttement  thereof  ehould  $o  objtct,  or  ehoM  tut  mjum 
each  eettlenMnt  if  required  eo  to  do,  then  Ae  appoiidii 
the  Bum  of  £10,000  to  B.  abeolutely,  adding/*  Bet  wh 
will,  I  am  aeeured,  eetUe  the  same  vdiudarilg  ts  (kt 
manner  in  which  I  have  attempted  to  teUU  tk  eau  oi 
aforeeaid,  eo  ae  thereby  to  carry  out  my  wuAet."  A.  Hi 
in  faidt  execute  a  dedaratUm  of  trtLst  to  carry  o4  t&e 
tesiator'e  wiahee,  but  there  w<u  no  evidena  of  wg 
bargain  between  the  teetator  and  B* 

Hdd,  that  the  appointment  to  J.  woe  invalid,  hdOd 
the  abiolute  appointment  to  B.  uhu  valid,  and  that  ik 
trueteee  of  the  declaration  of  truet  executed  hy  JUm  hdd 
the  fund  upon  the  truets  declared  thereby. 

Originating  summoas. 

The  questioa  to  be  decided  was,  whether  a  powv  of 
appointment  among  children  gifen  by  a  volaBtvf 
settlement  was  falidly  exercised. 

By  a  Tolnntary  settlement  dated  the  7th  of  Angnt, 
1828,    and    made    by    William    Crawsbsy,  a  nm  o( 
£35,000  (the  payment  of  whioh  to  the  trostsei  of  thi 
settlement    within    six    months    after   his  death  m 
secured  by  bis  bond)  was  aettled  upon  tratt  for  tU  asd  . 
e? ery  or  any  such  one  or  more  of  his  se?ea  ohildm 
therein  named,  indoding  his  daughters  Amelu  nt; 
Jessy,  as  he  should  by  will  appoint,  and  in  default  of  , 
appointment  in  trust  for  the  seyen  children  in  mjihI  i 
shares,  with  a  hotchpot  elaase  to  proTide  for  s  psrtiil 
appointment. 

By  a  settlement  dated  the  17th  of  October,  I8tt, 
made  in  consideration  of  the  marriage  of  the  dtngbts ; 
Jessy  with  her  cousin  Alfred  Orawshay,  her  iaterest  it  j 
the  sum  of  £35,000  waa  Tested  in  the  troitesi  d\ 
her  marriage  settlement  upon  the  trusts  thflik 
mentioned.  { 

By  his  wiU,  dated  the  21st  of  October,  1865.  WOliMj 
Orawshay  bequeathed  to  h*s  daughter  Amelia  a  legMJ  ^  | 
£150,000  Oonsols.  He  also  bequeathed  to  his  dsoghtK 
Jessy  a  legacy  of  £150,000  Oonsols,  which  be  dinetedto 
be  paid  to  special  trustees  to  be  held  upoa  trust  stiff 
the  income  thereof  for  his  daughter  Jessy  doring  ks ' 
life  for  her  separate  use  without  power  of  aatidpstios, 
and  after  her  death  upon  trust  for  her  children  c 
remoter  issue  as  she  should  by  deed  or  will  appAia^«li 
in  default  of  any  such  appointment  for  her  ehUdtee  h\ 
equal  shares ;  and  in  case  there  were  no  issue,  thea  «f>t 
trust  for  such  person  or  persons  as  she  shoald  sppota^i 
and  in  default  of  appointment  for  her  next  of  1^ 
exolusire  of  her  husband.  The  testator  then,  M\ 
reciting  his  power  to  appoint  the  sum  of  t^f^i 
among  bis  children  created  by  the  settlement  of  the  TA 
of  Angust,  1828,  proceeded,  "  Now,  therefore,  my  fillip 
and  by  virtne  of  the  said  power  and  of  e?eiy  oc  OT 
other  power  enabling  me  in  that  behalf,  I  appohit  thii^ 
the  sum  of  £10,000,  part  of  the  said  last  meatiaatt. 
sum,  shall  go  and  belong  to  my  daughter  Amelis;  Hi; 
sum  of  £10,000  further  part  thereof,  shall  go  and  bdo>C: 

to  my  daughter  Jeasy But  my  will  ii  tilil 

as  to  the  two  first  mentioned  suns  of  £10,000  ssi 
£10,000  the  same  shall  be  paid  to  the  respeotifs  tniM 
hereinbefore  named  and  appointed  with  refereace  to  m 
legacies  hereinbefore  bequeathed  to  thea,  "^7  "^  ^ 
daughters  respectively,  and  be  held  upon  the  tni^J'^ 
for  the  intents  and  purposes  hereinbefois  deelsisd  of 
and  concerning  those  legacies.  •  •  •  •  And  ■•  ^ 
the  residue  of  the  said  sum  of  £35,000,  lappotet  aad 
declare  that  the  same  ahall  go  and  bek>ng  to  my  m^ 
Bobert  T.  Orawshay,  his  executora,  adoiaistiatoiB,  vA 
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ftMigDees,  abflolutely.  And  Id  case  I  ha?e  exceeded  my 
power  in  not  appoiotlng  the  aaid  ftums  of  £10.000,  and 
£10,000  •  •  .  UDOonditionallj,  bat  in  direotlng  the 
settlement  thereof  reppeotiTely  as  aforesaid,  and  in  case 
mj  said  daughters  Amelia  and  Jessy  respectiTely,  or  their 
respecti?e  husbands,  or  others  hsTlog  any  right  or 
power  to  object  to  the  settlement  thereof  as  afore- 
said, shall  to  object  or  shall  not  confirm  snoh  settle- 
ment thereof  if  required  so  to  do,  then  I  appoint 
that  the  said  turns  of  £10.000,  and  £10,000  shall 
alao  go  and  belong  to  my  said  son  Bobert  T.  Orawshay 
abfolutely,  but  who  will,  I  am  assured,  eettle  the  same 
voluntarily  in  the  manner  in  which  I  have  attempted 
to  settle  the  same  as  aforesaid,  so  as  thereby  to  carry  out 
my  wishes." 

The  testator  died  in  1867,  and  in  November  of  that 
year  his  son  Robert  T.  Orawshay,  with  the  view  of 
carrying  out  the  testator's  wishes,  ezAouted  a  declaration 
of  trust  of  the  sum  of  £10,000  appointed  by  the  testator 
in  trust  for  his  daughter  Jessy. 

The  testator's  daughter  Jessy  surviTsd  her  husband, 
Alfred  Orawshay,  and  died  on  the  17th  of  July,  1889, 
baling  made  her  will,  dated  the  29th  of  January,  1885, 
and  thereby,  in  expressed  exercise  of  the  power  of 
appointment  gifen  her  by  the  testator,  William  Oraw- 
ahay,  ofer  the  legacy  of  £150,000  and  the  sum  of 
£10,000  respectlfely  bequeathed  and  appointed  to  her 
by  bis  will,  appointed  certain  sums  to  lier  children  and 
thoir  issue,  and  declared  that,  if  any  of  them  should 
object  to  or  try  to  defeat  the  exercise  of  tlie  powers  of 
appointment  and  proTlsions  of  her  will,  they  should 
forfeit  all  benefits  conferred  by  her  will,  and  that  every 
appointment  or  bequest  in  their  favour  should  be  oon- 
«idered  as  hafing  been  made  to  her  daughter,  Jessy 
Sandeman. 

This  was  an  originating  summons,  taken  out  by  the 
trustees  of  the  sum  of  £10,000  appointed  in  the  will 
•of  the  testator,  William  Orawshay,  to  his  daughter  Jessy, 
for  the  determination  of  the  questions-*(l}  whether 
tbe  trustees  of  the  settlement  of  the  17th  of  Gotober, 
1849,  made  on  the  marriage  of  Jessy  Orawshay,  were 
entitled  to  have  the  £10,000  paid  to  them,  or  (2)  whether 
tbe  plaintifEs  held  the  £10,000  upon  the  trusts  declared 
by  Uie  will  of  the  testator,  as  well  as  by  the  declaration 
of  trust  by  the  testator's  son,  Robert  Orawshay,  of  the 
"7th  of  November,  1867. 

BramweU  DaWs  and  Reginald  WinihWf  for  the 
plaiatiilst  stated  the  facts. 

Seward  Briee,  Q.O.,  and  R  F.  Norton,  for  Jessy 
6aQdeman«  —  The  appointment  of  £10,000  to  Jessy 
<3iaw8hay  by  the  testator  is  ooupled  with  a  direction 
that  it  should  be  paid  to  trusteea  to  be  held  upon  the 
trusts  of  the  settlement  thereof  deolared  by  the  testator. 
If  valid,  the  trustees  of  the  settlement  of  the  17th  of 
October,  1849,  would  not  be  entitled  to  it.  But  it  is 
bad  as  ultrd  vtVes.  As  the  testator  has  exoeeded  his 
power,  the  appointment  to  Robert  T.  Orawshay  takes 
«iIeot,  and  the  expression  of  oonfldence  in  him  by  the 
testator  does  not  invalidate  it:  Bla^t  v.  Lamb,  14 
Beav.  482,  Failing  the  latter  appointment,  the  fund  is 
included  in  the  appointment  of  the  residue  to  Robert  T. 
Crawahay:  Carter  v.  Taggart^  16  Sim.  423;  In  re 
Barriee^  TruU,  Job.  199,  7  W.  R.  Oh.  Dig.  95 ;  Champ- 
ney  v.  Davy,  27  W.  R.  890,  11  Oh.  D.  949 ;  Freme  v. 
Clement,  30  W.  R.  1,  18  Oh.  D.  499  ;  In  re  Turner's 
BeUled  Setatee,  33  W.  R.  265,  28  Oh.  D.  205.  Eoium 
T.  Appl^ord,  10  Sim.  274»  and  the  older  cases  are  not 
now  law.    [A  F.  Norton  was  stopped  by  the  oourt.] 

Everiti,  Q,C.,  and  J.  W,  Cunliffe,  for  the  trustees  of 
-the  settlement  of  the  17th  of  October.  1849.— The 
-testator's  daughter  Jessy  Orawshay  took  the  fund 
•absolutely  under  the  appointment  in  her  favour,  and 
the  proTisions  of  the  will  made  with  a  view  of  compel- 


ling  her  to  agree  to  the  settlement  of  it  are  void :  WaU^ 
grave  v.  Tehhs,  4  W.  R.  194,  2  K  &  J.  313 ;  Lee  v. 
Ferrie,  4  W.  R.  352,  2  K.  &  J.  357 ;  Woolridge  v. 
Woolridge,  Job.  63,  7  W.  R.  Oh.  Dig.  110;  Moaa  v. 
Cooper,  1  J.  ft  H.  352,  9  W.  R.  Oh.  Dig.  114 ;  Sadler 
V.  Pratt,  5  Sim.  632 ;  In  re  Mareden'e  Truet,  7  W.  R. 
520,  4  Drew.  594  ;  Churchill  v.  Churchm,  16  W.  R. 
182,  L.  R.  5  Eq.  44;  Topham  v.  Duke  of  Fortland,  18 
W.  R.  235,  L.  R.  5  Oh.  40;  Bowhotham  v.  Dunnett,  26 
W.  R.  529.  8  Ob.  D.  430.  [North,  J.,  referred  to 
Lomax  v.  Bipley,  3  W.  R.  269,  3  Sm.  ft  Giff.  48  ;  Jonee 
V.  Badleyt  16  W.  R.  713,  L.  R.  3  Ob.  369.]  The  gift  of 
residue  to  Robert  T.  Orawshay  does  not  include  the 
£10,000 :  Page  v.  Leapingwell,  18  Ves.  463  ;  Petre  v. 
Petre,  14  Beav.  197 ;  Wright  v.  Weston,  26  Bi^a?.  429, 
8  W.  R.  Ob.  Dig.  94  ;  Morgan  v.  Oronow,  L.  R.  16  Eq. 
1,  21  W.  R.  Oh.  Dig.  176;  Seholfield  v.  Spooner,  32 
W.  R.  910,  26  Ob.  D.  94 ;  Wilson  v.  Kenriek,  31  Oh.  D. 
658,  34  W.  R.  Dig.  138.  In  re  Barries'  Trust  is  in 
our  fa?our.  Freme  v.  Clement  was  disapproved  of  in 
Holyland  v.  Lewin,  32  W.  R.  443,  26  Ob.  D.  266. 

Napier^Higgins,  Q.C,  and  P.  8.  Stokes  ;  CoaenS" 
Hardy  J  Q*C,,  and  (?.  Murray;  and  Edward  Wilkinson^ 
appes^  for  other  parties  interested. 

Seward  Brice,  Q.O.,  and  B,  F.  Noirton  also,  as  he 
had  been  stopped  before,  was  heard  in  reply.— Jn  re 
Marsden*s  Trust  is  inapplicable  to  the  present  case,  and 
was  designated  a  peculiar  ease  by  Baggallay,  L.J.,  in 
his  Judgment  in  Boach  v.  Trood,  24  W.  R.  803,  3 
Ob.  D.  429.  [They  referred  to  Wright  v.  Goff,  4  W.  R. 
522,  22  Eeav.  207  ;  Birley  v.  Birley,  6  W.  R.  400,  25 
Beav.  299  ;  Goldsmid  v.  (Mdsmid,  2  Hare.  187 :  Pryor 
V.  Pryor,  12  W.  R.  781,  2  De  a.  J.  ft  8.  205  ;  Duke  of 
PorUand  v.  Topham,  12  W.  R.  697, 11  H.  L.  Oas.  32, 55.] 
Tbe  £10,000  is  bound  by  the  declaration  of  trust  of 
Robert  T.  Orawshay,  and  did  not  pass  to  the  trustees 
of  the  settlement  of  the  17th  of  October,  1849. 

North,  J.,  read  the  provisions  of  the  will  above  set 
out,  observing  that  the  sum  of  £35,000  was  not  a  fund 
requiring  conversion  or  capable  of  increase  or  reduction, 
but  a  definite  sum  which  the  testator  had  bound  himself 
to  pay  upon  bis  death  at  which  date  the  appointment  took 
effect,  and  proceeded :— The  £10,000  is  to  be  paid  by  the 
executors  to  the  special  trustees  and  not  to  Jessy,  and, 
when  it  is  to  be  paid  to  the  special  trustees,  it  is  to  be 
held  by  them  upon  the  same  trusts  as  are  deolared  of  the 
legacy  of  £150,000,  whioh  include  a  larger  dass  of 
persons  than  the  settlement  of  1828,  and  also  powers  not 
comprised  therein.  Jessy  is  not  to  receive  the  money  and 
then  to  proceed  to  settle  it,  but  the  money  which  the 
testator  gives  to  Jessy  he  gives  to  her  by  means  of  this 
direction,  that  it  is  to  be  paid  to  trustees  named  by  him 
and  to  be  held  by  them  upon  the  trusts  thereinbefore 
declared  of  the  legacy,  under  whioh  Jessy  takes  only  a 
life  interest  The  testator  also  appoints  another  £10,000 
in  a  similar  way  to  his  daughter  Amelia,  and  he  appoints 
that  the  residue  of  the  £85,000  shall  go  and  belong  to 
his  son  Robert  T.  Orawshay  absolutely. 

Now,  stopping  there,  we  have  the  gift  to  Jessy 
followed  by  a  direction,  that  what  Is  given  to  her  is  to 
be  paid  to  trustees  to  be  held  upon  certain  trusts  under 
whioh  her  interest  is  only  a  limited  one  ;  and,  if  the  will 
had  stopped  there,  it  might  have  been  said  that  as,  under 
the  first  words  of  the  gift,  Jes^y  took  absolutely,  subject 
to  the  trusts  afterwards  created,  if  those  trusts  failed 
the  original  gift  remained  untouched  as  in  lAsaenee  ▼• 
Tiemey,  1  Mac.  ft  G.  551 ;  Carver  v.  Bowles,  2  Russ.  ft 
My.  304 ;  and  many  similar  cases.  But  the  will  does 
not  stop  there,  for  the  testator  goes  on  to  say,  **  And  in 
oase  I  have  exoeeded  my  power  in  not  appointing'' 
Jessy's  £10,000  *« unconditionally,  but  in  directing  the 
settlement  thereof  as  aforesaid."  That  shows  that  he 
thought  that  in  doing  what  he  had  previously  done  he 
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lOight  poasibly  be  held  by  oonetrautioa  of  law  to  have 
exceeded  his  power.  In  what  wayP  Because  he  had 
not  given  the  £10,000  to  Jeaey  absolutely  free  from  any 
condition.  This  ahowa  that,  in  his  view  at  any  rate, 
the  only  gift  to  her  was  as  part  of  the  arrangement,  and 
for  the  purpose  of  the  arrangement,  for  ejecting  a 
Battlement  of  the  £10,000,  and  it  shows  also  tba^,  ood- 
aidering  there  was  some  doubt  as  to  his  power  to  do 
what  he  had  done,  be  thought  it  neoessary  to  provide 
what  was  to  be  done  in  oasa  the  law  should  prevent 
what  he  had  already  attempted  to  do  from  taking  effect, 
as  he  hoped  that  it  would  take  effect. 

Then  ho  saya^  **  In  case  I  havn  exceeded  my  power 
in  not  appointing  the  fund  unconditionally  '*^-in  otUer 
words,  "  If  what  I  have  done  cannot  take  effect,  and 
the  £10,000  is  undisposed  of,  and  in  caae  my  daughters 
Amelia,  Jessy,  .  .  •  respectively,  or  their  respective 
husbands  or  others  having  any  right  or  power  to  object 
to  the  settlement  thereof  as  aforesaid,  shall  so  object  or 
shall  not  confirm  such  settlement  thereof  if  required  so 
to  do,"  which  comes  to  this :  "  If  I  have  exceeded  my 
power,  and  if,  by  reason  of  an  objection  on  the  part  of 
any  parson  entitled  to  object,  that  which  I  have 
attempted  to  do  cannot  be  oonflrmedi  then  something 
else  is  to  be  done."  It  is  dear  that  there  oannot  «ven 
now  be  any  confirmation  by  all  the  persons  who  would 
be  interested  in  the  fund  in  default  of  appointment.  It 
is  true  that  Jessy  Orawshay  did  all  she  could  to  confirm 
the  appointment  by  him,  but  unfortunately  she  did  not 
possess  an  iibsolute  interest  in  the  fund.  In  my  opinion 
the  testator  was  dealing  with  failure  by  reason  of  some 
invalidity  in  the  previous  appointment  by  him  and  the 
absence  of  confirmation  by  all  persons  whose  consent 
wonld  be  necessary  to  make  the  appointment  valid.  He 
Qontemplates  the  possibility  of  not  being  able  to  procure 
a  confirmation  from  every  person  interested  in  disputing 
it,  and  goes  on  to  deal  with  the  fund  in  a  different  way. 
If  that  is  so,  he  says  that  Jessy's  £10,000  (as  I  call  it 
for  the  sake  of  brevity)  **  shall  also  go  and  belong  to  my 
son  Bobeit  T.  Orawshay  absolutely."  That  is  a  dis- 
position of  the  £10,000  which  he  had  already  appointed 
in  a  way  which  he  treats  as  possibly  invalid.  Now 
Bobert  T.  Orawshay  was  an  object  of  the  power,  and, 
so  far  as  I  have  yet  gone,  the  gift  to  him  is  good.  It  is 
suggestsd  that  it  is  bad  by  reason  of  what  follows. 
But  pausing  here  there  is  a  gift  to  him  of  the  £10,000 
in  an  event  which  the  testator  contemplated  as  possible 
and  which  has  aotutilly  happened,  and,  in  my  opinion, 
he  takes  the  £10,000  under  that  gift,  and  not  under  the 
gift  of  the  residue  of  the  £35,000.  I  do  not  think  it 
necosaary  to  consider  whether,  supposing  there  had  been 
no  express  gift  to  Bobert  T.  Orawshay  in  the  event 
which  has  happened^  of  the  £10,000  settled  upon  Jewy, 
that  sum  would,  in  case  the  prior  dispositions  thereof 
had  failed,  have  passed  to  Bobert  T.  Orawshay  under 
the  gift  to  him  of  the  residue  of  the  £85,000.  fiut^  in 
my  opinion,  he  cannot,  in  the  event  which  has  happened, 
take  Jessy's  £10,000  under  the  appointment  of  the 
reeidue,  because  it  is  clear  that  the  testator  did  not 
consider  that  in  that  event  it  would  go  to  him  under 
the  gift  of  residue,  for  in  that  event  the  tostator  gives  to 
him  the  £10,000  in  express  words.  I  hold  that  the 
£10,000  cannot  goto  Bobert  T.  Orawshay  as  part  of  the 
residue  -of  the  £35,000,  as  there  is  an  express  gift  of  it 
to  hjjs,  which  is  iaoonsistont  with  its  passing  under  the 
gift  of  residue. 

Then  arises  the  gnestion  whether  Bobert  X.  Orawshay 
can  take  the  £10,000  at  all,  by  reason  of  the  words 
which  follow.  The  direction  is,  first*  that  the  £10,000 
0  to  go  and  belong  to  Bobert  T.  Orawshaw  absolutely, 
and  then  follow  these  words,  ''but  who  will,  I  am 
assured,  settle  the  same  voluntarily  in  the  manner  in 
which  I  have  attempted  to  settle  the  same  as  aforesaid, 
1^0  as  thereby  to  carry  out  my  wishes";  and  this  is 
entirely  inconsistent  yrith  the  notion  that  under  the  first 


gift  to  Je^sy  she  had  taken  an  aboolute  interest  in  the 
£10,000.     I  think  it  is  quite  clear  that  she  did  not. 

Then  the  only  question  is,  whether  the  £10,000  thus 
given  to  Bobert  T.  Orawshay  is  so  given  to  him  for  the 
purpose  of  his  applying  it  for  the  benefit  of  persona  who 
are  not  objects  of  the  power,  that  the  ^ift  must  fail* 
The  phrase,  **  who  will,  I  am  assured^  settle  the  same 
voluntarily,"  is  capable  of  different  meanings.  It  may 
mean  "  I  feel  certain,  not  because  he  has  ever  said  any- 
thing to  me,  or  I  to  him  on  the  subject ;  but  I  know 
that  is  what  he  will  do  with  it."  That  is  one  natural 
and  simple  meaning  of  the  words.  But  the  words  '*  I 
am  assured"  may  also  mean,  "as  he  assures  me,"  or 
"  as  my  solicitor  tells  me."  If  the  words  mean  '*  as  he 
assures  me,"  that  is,  if  they  show  that  there  was  & 
bargain  between  the  two,  that,  though  this  fund  was 
given  to  Bobert  T.  Orawshay  absolutely  with  a  statement 
that  he  -may  settle  it  voluntarily  if  he  chose  to  do  so,  he- 
had  really  bound  himself  to  settle  it  according  to  the 
testator's  wishes,  then,  in  my  opinion,  the  appointment^ 
would  be  void«  But  if,  on  the  other  hand,  the  fund  is 
really  given,  as  it  purports  to  be,  to  Bobert  T.  Orawshay 
absolutely,  not  subject  to  any  trust,  but  that  he  might 
do  what  he  liked  with  it,  and  if  the  word  **  voluntary  ** 
is  truly  used,  then,  if  he  does  settle  it  as  the  testator 
says  he  should  like  him  to  do,  and  as  he  endeavoured 
to  do  himself,  that  would  be  an  entirely  voluntary  act  on 
Bobert*8  part,  and  the  appointment  to  him  would  be 
valid.  There  is  no  evidence  of  any  conversation,  or 
arrangement,  or  bargain,  or  even  of  any  understanding 
between  father  and  son,  or  that  the  son  had  any  know- 
ledge tbat  there  was  any  such  proviaon  in  the  will^ 
before  the  will  was  opened  after  the  testator's  death 
and  the  contents  made  known  to  the  family,  and,  evei» 
if  the  son  did  know  of  the  provisions  in  the  will  beloro 
the  testator's  death,  yet,  unless  it  was  made  known  %o- 
him  under  circumstances  which  showed  that  he  aooepted 
a  trust,  and  had  bound  himself  to  carry  out  his  father^a- 
wishes,  I  do  not  think  his  knowledge  would  make  the 
gift  invalid.  In  my  opinion,  the  real  meaning  o£  the 
words  is,  not  that  Bobert  was  bound  to  settle  the  fond,. 
but  that  it  was  given  to  him  absolutely,  and  that  the 
testator,  having  shown  what  he  wished  done  by  trying 
to  do  it  himself,  and  having  on  tbi^  hypothesis  failed  ia 
doing  it,  left  it  entirely  to  the  sou  whether  he  would  or 
would  not  settle  the  fund  upon  the  daughter.  In  poiat 
of  fact,  the  son  has  settled  it ;  but  that  is  immaterial^ 
if  it  was  absolutely  free  to  him  to  deal  with  the'land  sis 
he  pleased. 

A  jiumber  of  cases  have  been  cited,  one  or  two  of 
which  seem  to  me  materrnl.  In  Prjfor  v.  Prpor  the  lavr 
wac,  no  doubt,  correctly  laid  down,  and  Knight-Bntoe». 
L.J.,  said  : — **  The  donee  of  a  limited  power  of  appoint- 
ment may  well  execute  it  iu  favour  of  an  object  of  th» 
power,  though  he  believes  and  kuows  that  the  appointee 
will  at  once  dispose  of  the  property  in  favour  of 
persons  who  are  not  objects  of  the  power.  But  ff^ 
besides  this  belief  and  knowledge,  there  is  a  bargain 
between  the  appointor  and  appointee  that  the  appointed 
shall  make  a  disposition  in  favour  of  persons  not  objecte 
of  the  power,  and  the  just  result  of  the  evidence  is,  that: 
the  appointment  would  not  have  been  made  bat  for  the- 
bargain,  then  the  appointment  is  bad.  The  question  i9» 
to  which  of  these  two  classes  of  cases  the  present  enea 
belongs." 

That  is  precisely '  the  question  in  the  pieeent  tseee» 
The  conclusion  to  which  I  come  upon  the  win  to 
that  which  I  have  already  stated.  There  is  no  evid«moa 
whatever,  and  I  have  to  get  as  best  I  can  at  the  inte&«- 
tion  of  the  parties  as  it  is  shown  upon  the  iace  of  ^^ 
will.  I  confess  that  In  re  Marsden's  Tru$i  did  appe&r 
to  me  at  first  to  create  some  little  difficulty,  but  even  ix^ 
that  case  Kindereley,  Y.O.,  said  : — "  Unless  it  «an  k>e 
ehown  that  the  trustee  having  the  discretion  "  (moanioi^ 
for  this  purpose  the  person  having  power  toappoiat^ 
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**  exeidses  the  trast  coiruptly  or  improperlyi  or  in  a 
manner  wbfch  is  for  the  purpose  not  of  carrying  into 
effeot  the  trust,  but  defeating  the  purpose  of  the  trust, 
the  court  will  not  control  or  interfere  with  the  exercise 
of  the  discretion.  There  may  be  a  susplolon  that  the 
tmst  has  been  ezercissd  in  a  particular  manner  and 
from  a  certain  motive,  which,  if  it  could  be  prowd, 
would  be  held  not  to  be  a  proper  motive;  but  if  it 
be  mere  suspicion— though  suspicion  Is  ground  for 
jealous  investigation— if  it  be  mere  suspicion,  and  not 
matter  amounting  to  a  Judicial  inference  cr  conviction 
from  the  facts,  the  court  will  not  act  upon  it.  But  if, 
on  the  other  hand,  it  can  be  proved  to  the  satisfaction  of 
the  Judicial  mind  that  the  power  has  been  exercised 
ooRuptly  or  for  a  purpose  which  defeats,  instead  of 
oatrying  into  effeot,  the  purpose  of  the  trust,  then  the 
oovrt  will  not  permit  such  an  exercise  of  the  power  to 
pwvail." 

Now  in  the  present  case  there  is  no  evidence  to  intro- 
diiae  any  element  even  of  suspicion,  or,  indeed,  anything 
which  is  not  to  be  found  in  the  will  itself.  I  have  no 
materials  for  oomlog  to  the  conclusion  that  the  will  is 
Bot  honestly  framed  and  expressed  for  the  purpose  of 
giring  effect  to  it,  and  there  Is  nothing  behind  it  for  me 
to  consider. 

In  /firs  ilfarf<fen's  2Vtcsf  the  facts  were  Tery  peculiar. 
It  baa  been  treated  by  other  Judges  as  a  somewhat  ex- 
ceptional case,  and  I  think  it  is  so  for  this  reason.  There 
n  mother,  who  had  under  a  settlement  a  power  of  ap* 
pointment  among  children,  desired  to  make  a  provision 
for  the  father  out  of  the  sstfcled  fund,  his  circumstances 
being  such  that  she  thought  he  ought  to  be  assisted  in 
that  way.  This  intention  was  openly  discussed.  The 
lather  waa  not  an  object  of  the  power,  and  therefore  he 
oonld  not  take  any  part  of  the  settled  fund  under  an 
appointment.  A  solicitor  was  consulted,  and  he  advised 
thait  an  appointment  could  not  be  made  to  the  father, 
nsd  that  pKoJeot  thereupon  dropped.  An  ai^rangement 
■ran  then  made  between  the  father  and  the  mother  that 
blie  whole  fund  should  bo  i^pointed  by  the  mother  to  the 
lideat  child,  a  daughter  who  was  at  that  time  an  infant, 
ind  who  did  not  require  any  immediate  provlrion  to  be 
iuide  for  bet,  with  this  object,  that,  when  the  mother 
iraa  dead,  the  father  might'  tell  the  daughter  that  the 
vhole-  fund  had  been  appointed  to  her,  under  an  arrange- 
nent  between  her  father  and  mother,  with  the  object  of 
mmUing  tha  daughter  to  provida  for  her  father.  One 
mnnot  help  seehig  what  an  influence  would  have  been 
kvought  to  bear  on  the  daughter  when  the  father  told 
Mr  that,  and  that  it  would  be  practically  impossible  that 
be  ahouUI  reafst  doing  that  which  it  waa  the  faitentlon 
Iff  her  father  and  mother  that  she  should  do,  and  the 
k>%ng  of  which,  noder  the  iafluenoe  thus  exerdeed  upon 
MCp  would  be  an  entire  perversion  and  misapplication  of 
be  foad—takfaig  it  away  from  the  persons  in  whose 
nwoQT  it  ought  to  have  been  appointed,  and  giving  it  to 
;  etrangei*  If  an  appointment  of  that  kind  is  obtained 
gr  means  of  undue  influence^  of  course  it  cannot  stand, 
BcL  that  is  shown  by  the  later  caees  which  have  been 
•f  erred  to.  That,  I  think,  is  the  true  explanation  of  In 
m  Mmndirii  IViw^,  and  I  do  not  think  that  case  is  in 
my  way  iooonslstent  with  the  law  as  stated  in  Ffyor  v. 
^ryWt  and  I  think  that  the  same  oondusioD  is  to  be 
Ivmwn  from  Boach  ▼.  Trood. 

X  ooaie  to  the  oondnalen  that  an  absolute  appointment 
»  Jmuj  waa  ncfev  mode ;  that  the  only  gift  to  her  was 
^  BMtna  of  the  direction  that  the  trustees  of  the  other 
wMmd  fond  ware  to  hold  th«  sum  appointed  to  her  and 
the  sama  tmsts ;  and  that  soah  a  settlement  was 
thvpowar  of  the  testator.  Under  these  oireum* 
9  It:  «fpsM»  ta  me  that  it  was  open  to  him  to 
tin  fnad  absdntely  and  unoondltianally  to 
mi  1  think  that  Is  what  he  did,  so  that  the 
whloh  were  rdled  upon  as  showing  that  it  was 
obUj  afpolnted  to  Bobett  oondttfenaHjr  do  not  lead  to 


that  result,  and  do  not,  therefore,  operate  to  make  the 
prior  appointment  to  him  bad. 

The  order  declared  that  the  plaintiff  held  the  £10,000 
upon  the  trusts  of  the  declaration  of  trust  executed  by 
Robert  T.  Orawshay  on  the  7th  of  November,  1867. 

Solicitors,  A,  E.  A  H,  BUele ;  Lawrence^  Oraham^  A 
Lfmg  ;  OunUffea  ^  Davmpcri;  BtV^  Brodrick,  iSs  Gray. 


Chan.  Div.  (Kekewich,  1 
J.,  for  Kay,  J.)         } 


May  3,  9, 10,  23. 


Batten^,  Pbofutt,  &  Soott  v.  Dastmottth  Habbour 

GoMHISfllONSBS.   (a.) 

Mortgage  —  AdminutraJtion  —  CoaU  out  of  eatcUe  — 
Harbour  eofnmi$iioner$ — Action  to  ascertain  chargea 
on  c(immiB9ioner§*  property^'OottB  of  commissioners^^ 
Commissioners  Clauses  Act,  1847  (10  Vtct.  c.  16), 
s.  60. 

2'he  plaintiffs  vers  solieitorSf  who  had  recovered  judg" 
mmt  against  the  defendants,  the  commissioners,  for  the 
amount  of  their  hUl  qf  costs  incurred  in  litigation  on 
their  behalf,  and  who,  in  this  action,  which  was  brought 
to  enforce  the  judgment,  had  obtained  the  appointment  of 
a  receiver  and  cm  order  for  inquiries  as  to  the  commiS'- 
sioners*  property  and  debts  and  the  priorities  of  incum^ 
brancers.  The  chief  clerk  had  made  his  certificate,  and 
the  plaintiffs,  on  further  consideration,  cuhed  for  their 
cosu  of  the  adUm  out  of  funds  in  court  in  priority  to 
those  of  other  parties.  The  funds  were  derived  from 
rates  and  tolls,  and  formed  part  of  the  property  mort* 
gaged  to  the  various  incumbrancers. 

Held,  thai  the  plainitiffs  were  entitled,  in  priority  to 
other  parties  except  the  commissioners,  to  their  costs  of 
the  action  so  far  en  they  had  been  incurred  for  tJie  benefit 
of  the  other  parties  except  the  eommissioners. 

The  commissioners  were  constituted  by  special  Acts  of 
Parliament,  one  of  which  incorporated  the  Commissioners 
Clauses  Act,  1847. 

Held,  thai,  under  section  60  of  thai  Act,  the  commiS' 
sioners  were  entitled  to  their  costs  of  the  action  as  between 
soliciier  and  dieni  out  of  the  funde  in  court  in  priority 
to  the  claims  of  all  the  oiher  parties. 

Further  consideration. 

There  were  two  questions  of  costs  in  this  oase :  Ai8t» 
whether  the  plaintiffs  were  entitled  to  their  oosts  of  the 
action  in  priority  to  other  incumbrancers ;  and^  secondly, 
whether  the  oommiBslonars  ought,  under  the  Oommis* 
sioners  Clauses  Act,  1847,  to  have  their  oosts  out  of  the 
funds  of  which  they  were  mortgagors  in  priority  to  aU 
other  parties. 

The  action  was  brought  by  the  plaintiffs  to  enforce 
a  charge  upon  the  defendants'  undertaking  in  respect  of 
a  Judgment  which  they  had  obtained  against  the 
defendants  for  their  biU  of  costs  as  solicitors  in  litiga- 
tion oarried  on  on  their  behalf. 

On  the  S9th  of  January,  1886,  the  plaintiffs  obtained 
the  appofhtment  of  a  receiver,  and,  subsequentiy,  an 
order  for  inquiries  as  to  the  defendants*  property,  ^^^ 
debts  and  liabilities,  the  ohargea  upon  the  undertaking, 
or  upon  the  toUa  arising  thereout,  and  as  to  the  rights 
and  priorities  of  the  persons  holding  such  ohargea. 

In  1863  the  Dartmouth  Harbour  Commissioners  were 
constituted  by  a  special  Act  of  Parliament  (26  k  27 
Vict.  c.  104)  confirming  a  provisional  order  of  the  saute 
year,  which  empowered  them  to  execute  works  and 
borrow  money. 

In  1870  another  Act  was  passed  (33  ft  34  Vict  c.  82] 
for  similar  purposes. 

(flu)  fiaportcd  by  H,  a  Bo»n^  Ssq*^  Bairiflter*at*Law. 
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Id  1888  an  Aot  was  paased  (45  ft  46  Yiot.  e.  SOO) 
authorizing  the  defendants  to  oonatrnot  a  qnaj  and 
improYd  the  harbonr.  This  Aot  incorporated  the 
GommlBBioners  Clauses  Act,  1847. 

The  defendants  oommenoed  and  eTentualljr  completed 
the  works,  and  from  time  to  time  borrowed  money 
from  different  associations  for  the  purpose. 

On  the  3rd  of  August,  1889,  the  chief  clerk  made  his 
certificate,  stating  {inter  Ma)  that  the  plaintiffs  and 
defendants  had  attended  ;  that  £664  3s.  9d.  was  due  to 
the  former  for  principal  and  interest,  and  that  they  were 
entitled  to  a  charge  for  that  amount  on  the  tolls,  rates, 
and  charges  receivable  by  the  defendants  and  on  their 
property,  subject  to  certain  incnmbrances  and  in 
priority  to  others ;  and  that  the  property  of  the  commis- 
sioners consisted  of  Tarioos  items,  iadnding  a  sum  in 
Consols  and  funds  in  court  deri? ed  from  rates  and  tolls* 

The  action  now  came  on  on  fnitber  consideration,  and 
the  plaintiffs  asked  for  their  costs  out  of  the  funds  in 
court  in  priority  to  other  parties,  and  the  dnf  end  ants 
asked  for  their  costs,  charges,  and  expenses  out  of  the 
same  funds. 

Section  45  of  the  pri?ats  Aot  of  1882  proTided  that 
the  commissioners  should  apply  rate*,  dues,  and  other 
income  in  paying,  first,  the  coets  of  pHsslng  the  Act ; 
secondly,  salaries,  **  and  all  other  current  expenses  of 
the  commissioners";  thirdly,  interest  on  borrowed 
money;  fourthly,  in  providing  a  sinking  fund;  and, 
fifthly,  in  paying  the  cost  of  the  works,  and  **  the  other 
expenses  incurred  in  the  impro?ement  of  the  harbonr,  or 
otherwise  under  this  Act." 

Section  60  of  the  OommiBsioners  Clauses  Act,  1847, 
provided  that  commissioners  were  not  to  be  personally 
liable  for  acts  done  in  the  capacity  of  a  commissioner, 
and  that  "  The  commissioners  respectifely,  their  heirs, 
executors,  and  admiuistrators  shall  be  indemnified  out  of 
the  rates  and  other  moneys  coming  to  the  hands  of  the 
commissioners  by  virtue  of  this  and  the  special  Act  for 
all  payments  made  or  liability  incurred  in  respect  of  any 
act  done  by  them,  and  for  aU  losses,  costs,  and  damages 
which  they  may  incur  in  the  execution  of  the  powers 
granted  to  them." 

Millar,  Q.C^  and  MuUigan,  for  the  plaintiffs,  asked 
for  their  costs  of  the  action  out  of  the  funds  in  court  in 
priority  to  those  of  other  parties :  Ford  ▼•  Lord  Olmier* 
/Uld,  21  BeaT.  426. 5  W.  B.  Dig.  73 ;  Wright  v.  Kirhy, 
6  W.  B.  891,  23  Bear.  463. 

Marten,  Q.O,,  and  Swinfen  Eady,  for  the  commis- 
sioners. — We  are  in  the  position  of  trustees,  and  are  en- 
titled under  the  special  Acts  and  the  general  Act  to  our 
costs,  charges,  and  expenses  out  of  the  funds  in  court  in 
priority  to  other  parties  :  Gardner  ▼.  London,  Ohaiham, 
and  Dover  Railway  Co.,  15  W.  B.  325,  L.  B.  2  Oh.  201. 

Bmuhaw,  Q.O.,  and  Grotpenor  Woode,  for  inoum- 
branoen.— The  plaintiffs  have  acted  for  their  own  benefit 
only,  and  are  not  entitled  to  priority.  The  commis- 
sioners cannot  have  their  costs  out  of  the  funds.  The 
•pedal  Acts  do  not  help  them,  and  the  indemnity  clause 
in  the  general  Act  applies  only  to  individuals,  not  to 
corporations :  In  re  The  Dominion  of  Canada  Plumbago 
Co.,  33  W.  B.  9,  27  Ch.  D.  33;  Johmtone  v.  Ooas,  30 
W.  B.  114,  19  Ch.  D.,  17. 

Eorton  SmUh,  Q.O.,  and  Stewart  Smith,  for  other 
parties  in  the  same  interest. 

M.  Ingle  Joyce,  in  support  of  the  same  oontention, 
referred  to  In  re  Birt,  Birt  v.  Burt,  31  W.  B.  934,  22 
Otu  D.  604. 

Fittgerald,  Upjohn,  and  BakeweU,  for  other  partiea. 

KxKxwiCR,  J.— 'Two  questions  of  coats  which  have  to 
be  dedded  on  the  same  application  are  of  considerable 
dilBGUlly.    I  will  deal  with  Mr.  MiUafa  pdnt  first, 


it  is  freehest  in  my  mind,  having  been  lasl 
argued.  He  deeires  to  put  his  claim  on  Ford  ▼ 
Barl  of  Qheeterfidd,  but  I  think  I  may  leav« 
Ford  T.  Earl  of  Oheaterfldd  out  of  consideratioK 
for  the  moment,  because  IVright  ▼•  Kirby  was  dc' 
dded  by  the  same  Judge,  Lord  Bomilly,  and  in  Wrigk 
V.  Kiriy  he  stated  the  prindples  by  whioh  the  oourl 
ought  to  be  guided  and  the  rules  in  auoh  casea,  and 
expreaaly  stated  that  it  was  in  aooordanoe  with  theei 
rules  that  be  dedded  Ford  v.  Earl  of  CheeUrfiM 
I  do  not  propose  to  read  the  rules  except  to  poin 
out  this,  that  the  HdTaster  of  the  Bolls  places  ai 
action  by  an  incumbrancer  in  whioh  the  plainttj 
gets  his  costs  on  the  footing  of  an  adminiatrattoi 
action,  and  gives  him  his  costs  as  in  an  notion  a 
that  character.  That  seems  to  me  at  onoe  to  let  in  tin 
discretion  of  the  court  to  see  what  is  and  what  Is  nd 
proper  administration,  and  what  coats  have  beei 
properly  incurred  for  the  purpose  of  adminiatnation 
The  case  is  to  some  extent  new  to  me,  and  I  am  dealia^ 
with  it  at  some  disadvantage,  but  from  what  I  have  aeei 
and  heard  I  do  not  think  it  at  all  dear  that  the  plaintilfi 
have  throughout  acted  for  the  benefitof  those  other  inoum- 
brancers,  whose  tide  to  some  extent  certdnly  they  we» 
disputing.  On  the  other  hand  there  can  be  no  doubt  tlial 
whether  they  intended  it  or  not,  they  have  done  mncl 
good  to  them.  They  have  obtained  the  appointment  o 
a  receiver  and  have  got  a  fund  brought  into  court,  ani 
an  inquiry  has  been  directed  and  answered,  so  that  th 
parties  entitied  to  the  fund  have  been  ascertained.  &t 
far  certainly  they  have  laboured  for  the  advantage  ol 
others. 

Mr.  Millar  has  said  that  they  are  therefore  entitlad  t 
all  their  costs  of  the  action.  That,  to  my  mind,  doe 
not  follow.  They  may  be  entitied  to  all  thdr  oosta.  ] 
do  not  say  they  are  not ;  but  it  is  probable  that  aoae  o 
the  costs  have  been  incurred  on  their  own  behalf  only] 
and  with  a  view  sddy  to  their  own  interests.  I  think  1 
ought  to  give  them  those  costs  whioh  come  withii 
Wright  v.  Kirhy,  but  I  think  I  ought  not  to  give  theaa 
those  oosta  which,  in  the  result,  may  be  aaoertainad  tto( 
to  be  within  the  doctrine  of  that  case.  I  shall  diraot  th 
taxing  master  in  taxing  the  costs  of  the  plaintiffs  to  die 
tinguish  the  costs  of  which  the  other  parties,  except  thi 
commissioners,  have  had  the  benefit  in  secnring  the  torn 
iu  court  and  determhiing  the  rights  of  the  parties  to  it 
These  costs,  I  think,  they  are  entitied  to  In  prioii^j 
and,  as  Mr.  Millar  pointed  out,  they  must  be  distribut« 
over  the  three  funds.  As  regards  the  rests  of  the  ooati 
the  plaintiffs  mnat  add  them  to  their  security  In  tiie  uaoi 
way  as  mortgagees.    That  disposes  of  the  plaintlfEs. 

Then,  as  to  the  costs  of  the  oommlsskmers  there  is  als 
a  question  of  some  littie  diifioulty.  Priority  for  thena  i 
claimed  under  the  general  Act.  the  Oommiaalonei 
Clauses  Aot,  1847,  and  also  under  the  spedal  Acta. 
shall  call  them  special  Acts  because,  although  they  ar« 
in  fact  providonal  orders,  they  are  confirmed  b, 
Act  of  Parliament^  and  haye  the  foroe  of  Acta  c 
Parliament,  and  reaUy  are  Acts  of  ParllamoA 
t>dng  scheduled  to  Acts.  As  regards  the  apeeli 
Acts,  I  do  not  see  mysdf  any  ground  lor  aooec 
ing  to  Mr.  Marten's  argument.  I  think  that  the  conl 
and  expenses  there  mentioned  do  not  mean  ooata  or  es 
penses  of  litigation,  but  only  ordinary  e^ensoa — that  j 
those  necessarily  or  properly  occastoned  by  ■*ri^gfii 
thdr  undertaking  and  doing  the  work  whioh  the  Aot  i 
Parliament  throws  upon  them.  I  will  not  go  throng 
all  the  different  dausea  of  the  Acts  of  1863  and  137] 
because  I  turn  to  section  45  of  the  Act  of  1888,  wUUi 
I  think,  la  strongest  in  favour  of  the  <^'*'"">*«*«im'ft| 
view,  iMcause,  under  seation  45,  iub  ■ootion  2,  U 
moneys  are  to  be  applied  in  paying  the  ooati  of  pamai 
the  Aot  and  paying  salariea  **  and  all  other  onrrwit  C4 
penses,''  and  that  ii  a  phrase  stronger  than  I  find  in  ai 
of  the  other  Aoti.    I  do  not  think  it  can  extend  to^ 
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OMts  of  litigation  such  as  thia ;  bat  tiiat  it  pointa  to 
ordinary  expenses  incurred  bj  the  oommissioners  in 
disobarging  their  ordinary  duties,  and  I  do  not  think 
anything  has  been  said  which  supports  the  contrary 
liew.  Therefore,  as  regards  those  Acts,  I  decide  against 
the  commissioners,  but  after  some  consideration  I  hare 
oome  to  a  different  conclusion  as  regards  the  general 
Act  Mr.  Benshaw  argued  that  sections  60  to  64  of  the 
Oommissioners  Glauses  Act,  1847,  are  only  applicable  to 
the  oommissioners  personally,  and  not  to  a  body  incor- 
porated such  as  are  the  commissioners  in  the  present 
case.  I  cannot  think  that  the  Legislature  could  hare 
intended  that,  especially  when  we  find  that  the  word 
**  oommissioners "  means,  by  the  interpretation  clause, 
**  the  commissioneiv,  trustees,  undertakers,  or  other  per- 
aons  or  body  corporate  constituted  by  the  special  Act," 
aad  I  do  not  thick  the  words  are  neceaaarily  limited  to 
persons.  The  set  of  sections  to  which  sections  60  and 
64  belong  are  introduced  by  the  words  "  with  respect  to 
the  liabilities  of  the  commissioners  and  to  legal  pro* 
eeedings  by  or  against  the  commissioners,"  and  I  see 
nothing  there  to  limit  it  to  oommisaioners  not  incorpor- 
ated. That  is  my  view.  It  is  rather  that  there  is 
notfafaig  to  limit  it  than  that  there  is  anything  to 
extend  it. 

By  section  60  commissioners  are  exempted  from 
personal  liability,  and  that  proTision  Is  no  doubt 
more  applicable  to  persons  than  to  a  corporation ;  but 
after  thus  exempting  them  from  liability  the  section 
oon tains  the  foUowiog  indemnity  clause  :^[Hls  lordship 
read  that  part  of  the  section,  and  continued : — J  They 
are  to  be  indemnified  against  liabilities,  and  although  it 
nuiy  be  impossible  to  issue  execution  against  them 
individually  and  get*  payment  of  the  costs,  still  the 
oommissioners,  as  a  corporation,  are  liable  for  any  costs 
fhey  may  be  ordered  to  pay  so  as  at  any  rate  to  estab- 
lish a  debt.  The  commissioners  might,  I  suppose,  hare 
the  ordinary  order  for  taxation  mi^e  agaicst  them  on 
tbe  retainer  gi? en  by  them,  and  in  that  way  there  is  a 
Usibility  to  pay  costs.  Against  that  it  seems  to  me  they 
ave  idemnifled.  Why  should  I  construe  this  section 
differently  from  the  construction  of  the  ordinary 
indemnity  clause  in  a  settlement  P  It  is  in  erery  settle- 
ment now  by  Act  of  Parliament.  According  to  the  old 
form  the  trustees  are  indemnified  against  all  liabilities 
inoarred  by  them  in  the  execution  of  the  trusts,  and 
supposing,  in  the  administration  of  their  trusts,  it  becomes 
neoeesary  to  Inquire  what  mortgages  have  been  made 
and  what  incumbrancers  there  are,  the  parties  claiming 
through  cestuiB  que  tnut  can  only  take  subject  to  that 
indemnity.  It  seems  to  me  I  ought  to  apply  the  same 
aort  of  principle,  and  that  the  oommissioners,  being 
trustees  against  whom  nothing  has  been  said  as  regards 
tbe  propriety  of  their  conduct,  must  be  entitled  to  be 
paid  out  of  their  trust  fund  before  anybody  else  who  is 
interested  in  it,  notwithstanding  that  they  are  in  the 
poaition  of  mortgagors.  It  ia  not  a  perfect  settlement, 
because,  as  has  been  said,  the  commissioners  are  at  the 
same  time  trustees  and  mortgagors.  But  I  think  that  I 
am  bound  to  regard  them  substantially  as  trusteea 
inatead  of  mortgagors,  and  to  giTe  them  the  indemnity. 
But  then  it  is  suggested  that  what  they  are  entitled  to 
baTe  ia  money  coming  Into  their  hands,  and  that  what 
we  are  dealing  with  is  money  which  has  been 
Inrought  into  court  through  the  recei?er,  and  that 
aa  against  that,  they  hare  no  priority.  I  referred  to  a 
oaae  the  name  of  which  I  could  not  recollect,  but  by 
Toferring  to  the  case  of  In  re  Birt,  Birt  ▼.  Burt,  men- 
tioned to  me  by  Mr.  Ingle  Joyce,  I  find  that  the  case 
I  was  thinking  of  was  Bichmond  ? .  White,  87  W.  R.  878, 
IS  Cb.  D.  361,  which  has  recently  been  followed 
in  In  re  Jonei,  Calver  ▼.  Laxttm,  34  W.  B.  S49, 
^1  Oh.  B.  440.  What  was  decided  in  the  last  mentioned 
ioaae  was  thsit  tbe  executor's  right  of  retainer  was  taken 
mway  by  the  appointment  of  a  reoeiTer,  and  that  as  the 


moneys  taken  by  the  recei?er  were  not  moneys  in  the 
hands  of  the  executor,  he  could  not  insist  on  his  right  of 
retainer. 

Biehmond  ▼.  White  is  an  example  of  a  different  kind, 
because  there  tbe  money  was  paid  into  court  by  an 
insurance  company,  and  that  was  said  not  to  have  taken 
away  the  right  of  retainer.  But  I  do  not  think  that 
that  applies  to  this  case,  because  an  executor's  right  of 
retainer  is  a  very  peculiar,  though  well  reoogniaed,  right. 
Here  I  have  a  distinct  statement  of  a  statutory  right  to 
have  these  costs  paid,  and  I  do  not  think  tbe  substance 
of  the  clause  is  that  costs  are  to  be  paid,  or  liabilities  on 
their  part  discharged,  by  means  of  moneys  in  the  hands 
of  the  commissioners,  so  much  as  by  moneys  which  may 
come  to  them  by  virtue  of  the  Act  for  rents  and  tolls, 
and  the  use  of  the  words  "moneys  coming  to  the 
hands  "  is  for  the  purpose  of  pointing  out  that  to  which 
they  would  resort.  I  think  it  would  be  a  narrow  con- 
struction to  say  that  it  only  meant  the  amount  actually 
received.  I  think  what  it  means  is  money  receivable 
for  tolls  or  rents  by  virtue  of  the  provisious  of  the  Act. 
I  therefore  think  that  it  is  clear  on  that  clause,  that 
the  commissioners  are  entitled  to  their  costs  as  between 
solicitor  and  client  in  priority  to  the  other  parties,  who, 
except  tbe  plaintiffs,  who  will  have  their  costs  subject 
to  tbe  direction  I  have  mentioned,  will  add  their  costs 
to  their  securities. 

SoUdtors.  Baiien,  FroffiU,  «ft  8etM;  GranvUU,  Smithy 
A  Co.;  Kendall,  Price,  A  Francie;  Austin  A  AuUin; 
E.  Bamee  ;  Woodcock,  Byland,  A  Parker. 


Q.  B.  DIv.  (Grantham  and  \ 
Yaughitn  Williams,  JJ.)    ) 


May  9. 


Sammons  v.  Bailey,  (a.) 

Practice — Interrogatoriw — Power  to  strike  out  part  of  a 
set—  Ord.  31,  r.  7. 
Under  ord.  81,  r.  7,  there  ie  no  power  to  strike  out 
part  of  a  set  of  interrogatories.  The  olffeetion  that  any 
particular  interrogatories  are  prolix  and  unnecessary 
must  he  taken  in  the  affidavit  in  answer. 

Appeal  from  an  order  of  Hawkins,  J. 

The  action,  which  was  for  breach  of  contract,  was 
brought  in  the  District  Begistry  at  Cambridge.  The 
plaintiff  obtained  leave  to  deliver  interrogatories  for  the 
examination  of  the  defendant.  A  set  of  eight  inter- 
rogatories having  been  delivered,  the  defendant  took  out 
a  summons  under  rule  7  of  order  31.  Tbe  district 
registrar  made  an  order  that  interrogatories  1  and  8 
should  be  struck  out,  and  interrogatory  2  partly  struck 
out,  on  the  ground  that  such  interrogatories  were  prolix 
and  unnecessary.  This  ordar  was  affirmed  by  Hawkins, 
J.,  at  chambers. 

The  plaintiff  appealed. 

S.  JS.  do  Witt,  for  the  plaintiff.— Under  rule  7,  which 
differs  from  the  corresponding  provision  in  the  rules  of 
1878  (ord.  31,  r.  5),  the  district  registrar  has  no  power 
to  go  through  the  interrogatories,  allowing  some  and 
striking  out  others ;  he  ought  either  to  have  set  aside  the 
whole  set,  or  to  have  left  the  defendant  to  take  his  ol^eo- 
tions  to  any  purtioular  interrogatories  in  his  affidavit  in 
answer :  Mollroy  v.  Duncan,  W.  N.,  1884,  p.  48. 

J.  W,  Cooper,  for  the  defendant.— The  order  waa 
rightly  made.  Either  all  or  any  of  the  interrogatories 
may  be  struck  out  under  the  latter  part  of  rule  7  :  sea 
Annual  Practice,  1889-90,  p.  618. 

Gbantham,  J. — ^There  can  be  no  doubt  about  thia 
case.    The  rule  was  purpcaely  altered  to  obviate  tbe 

(a.)  Beported  by  F.  Q.  Buoxia,  Esq.,  Barrister-at-Law*. 
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waate  of  time  that  used  to  be  caased  in  fighting  abont 
sets  of  intenogatories  and  separate  paita  of  them.  There 
is  DO  authority  for  the  statement  in  the  Annual  Practice. 
The  appeal  mnat  be  allowed. 

Vaughan  Williams,  J.,  concurred. 

Appeal  ditmissed. 

Solicitors  for  the  plaintiff,  Meld,  Eoseoe,  A  Co,,  for 
J.  W,  Prior,  Cambridge. 

Solicitors  for  the  defendant,   Sharpe,  Parker,  dt  Co,^ 
for  J.  F,  Symondt,  Cambridge. 


Q.  B.  Div.  (Lord  Coleridge,  \ 
C.J.,  and  Mathew,  J.)       | 


Mays. 


Dixov  V.  "Wells,  (a.) 

Ci'iminal   law-^Adulteration   of  food-~Juriidictian   of 
jnstioet — Summons,  UlegaZ  issue  of — Time — 11  <£;  12 
Vict,  c,  42,  s.  1 — Sale  of  Ibod  and  Drugs  Act  Amend- 
ment  Act,  1879  (42  <fe  43  Viet.  o.  30),  s.  10, 

By  section  10^  of  the  Sale  of  Food  and  Drugs  Act 
Amendment  Aot,'lS79,  it  is  provided  that,  **  in  all  prose- 
cutions under  the  principal  Act"  {the  Sale  of  Food  and 
Drugs  Act,  1875)  **the  summons  to  appear  before  the 
magistrates  sJuill  be  served  upon  the  person  charged  .  .  . 
within  a  reasonable  time,  and  in  the  ease  of  a  perishable 
article  not  exceeding  twenty-eight  days,  from  the  time  of 
the  purchase  from  suc?i  person  for  test  purposes  of  the 
food  or  drug,  .  .  .  and  the  summons  shall  not  be 
made  returnable  in  a  less  time  than  seven  days  from  the 
day  it  is  served  upon  the  person  summoned*^ 

A  complaint  was  made  before  two  juUioes  against  the 
appellant  for  having  sold  adulterated  milk,  and  a  summons 
was  granted,  but  not  signed.  The  sujnmons  was  after- 
wards signed  and  issued  by  a  magistrate  who  had  not 
heard  the  complaint.  The  appellant  appeared  on  the 
return  day  under  protest,  and  was  convicted. 

Held,  that  the  summons  was  void,  and  that,  the  period 
of  twenty-eight  days  having  expired  at  the  date  of  the 
hearing,  the  magistrate  had  no  jurisdiction  to  hear  the 
case,  and  the  conviction  must  be  quashed, 

Reg.  r.  Hughes,  4  Q.  B,  D,  614,  27  W.  JR.  Dig,  67, 
distinguished^ 


Specrlal 

The  faets  were  as  follows:— > 

On  the  10th  of  October,  1889,  a  complaint  was  laid 
before  two  justices  by  the  respondent,  the  inspector  for 
the  borough  of  Elngston*upon-HaIl  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  thait  the  appellant  had,  on 
the  20th  of  September,  1889,  sold  adulterated  milk.  A 
snmmoDs  was  granted,  b«t  not  signed.  On  the  14th  of 
October  the  summons  was  sign^  by  another  jostice 
who  had  not  heard  the  complaint.  The  retnm  day 
named  in  the  summons  was  the  2drd  of  October,  and  on 
that  day  the  appellant  appeared  before  the  stipendiary 
magistrate  for  the  borough  and  protested  that  the  sum- 
mons was  irregular,  it  not  having  been  signed  by  the 
magistrates  who  had  heard  the  complaint,  and  that  there 
was  therefore  no  juzisdiction  to  hear  the  case. 

The  magistrate  was  of  opinion  that  if  there  had  been 
any  irregiiLarity  in  issuing  the  summons  the  same  was 
cured  by  the  presence  of  the  appellant  in  court,  and  that 
hd  had  jurisdiction. 

He  conricted  and  fined  the  appellant,  and  stated  this 
case  for  the  opinion  of  the  court,  the  questions  being— 

1.  Whether  there  was  an  irregularity  in  the  issue  of 
tiM  •noamons. 

2.  If  there  was,  whether  the  same  was  cured  by  the 

(cu)  Beported  by  T.  B.  Colquhovn  Dill,  Esq.,  Barrister- 
at-Law. 


appearance  ui  the  plaintiff  in  court  on  the  day  of  hear' 
ing  under  the  circumstances  stated. 

3.  Whether  the  magistrate  had  jurisdiction  to  hear 
and  determine  the  matter. 

Montague  Lush,  for  the  appellant,  stated  the  facts. 

S,  T,  Kemp,  for  the  respondent — Irregularity  in  the 
process  used  for  bringing  an  offender  before  the  oonrt 
has  no  effect  upon  the  juriadiotion  :  Beg.  t.  Shaw^  18 
W.  B.  692  ;  Beg,  t.  Eughes,  4  Q.  B.  D.  614,  27  W.  B. 
Dig.  67 ;  Oray  t.  Commissioners  of  Customs,  48  J.  P. 
343 ;  Beg,  v.  Fletcher^  19  W.  B.  781,  1  0.  0.  B.  320. 
These  cases  show  that  if  the  offender  is  before  the  ooork, 
no  matter  by  what  means  he  has  been  brought  thera^  the 
court  has  power  to  hear  and  determine  the  case. 

He  also  referred  to  Blake  t.  Beech,  1  Ex.  D.  320,  24 
W.  B.  Dig.  142. 

Lush,  in  reply. — ^This  case  is  distinguishable  from 
those  cited,  for  in  them  no  protest  on  behalf  of  the  de- 
fendant was  made  at  the  hearing.  Then,  by  section  10 
of  the  Act  of  1879,  the  summons  mutit  be  served  within 
twenty-eight  days  of  the  offence.  Here  there  ma  no 
good  summons  at  aD,  and  at  the  date  of  the  hearing  Ic 
was  too  late  to  serve  one. 

Lord  COLBBIDGE,  C.J. — ^This  is  a  case  which  has 
rightly  occupied  a  considerable  time  in  argument,  for  it 
has  very  important  bearings.  The  facts  are  simple 
enough.  The  appellant  was  couTicted,  and  as  far  as  the 
facts  go  I  am  bound  to  assume  properly  couTicted,  before 
the  stipendiary  magistrate  at  Hull,  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  adulterated  milk.  The 
offence  was  committed  on  the  20th  of  September,  the 
hearing  took  place  on  the  23rd  of  October,  1889.  At 
,  the  hearing  an  objection  was  raised  on  behalf  of  the 
appellant  that  the  magistrates  had  no  jurisdiction.  It 
appeared  that  the  information  was  laid  before  two 
justices  of  the  borough  of  Hull,  but  they  did  not  sign 
the  summons ;  the  summons  was  taken  to  another 
magistrate,  Mr.  Bobson,  and  he  signed  it.  It  was  objected 
at  the  hearing,  and  before  us,  that  this  was  no  summons 
at  all,  since  it  was  not  issued  by  the  justices  who  heaid 
the  information.  Apparently  a  practice  has  risen  up  all 
over  the  country  of  magistrates*  clerks  drawing  up 
som.monse8  and  taking  them  to  be  signed  by  any  magis- 
trate, thus  rendering  a  man  liable  to  be  convicted  and 
perhaps  heavily  fined  for  some  offence  as  to  whioh  the 
magistrate  who  signs  the  summons  is  completely  ignor- 
ant whether  there  is  any  primd  facie  case  against  him. 
A  looser  practice,  and  one  more  likely  to  lead  to  in- 
justice  and  wrong,  I  cannot  imagine.  Had  the  magia- 
trate  who  signed  this  summons  heard  the  information  it 
is  quite  possible  that  he  might  have  found  that  there  was 
no  case  against  the  defendant,  and  declined  to  let  it  go 
any-further.  I  cannot  repair  a  thing  issued  in  deflanoe 
of  Jervia's  Act,  11  &  12  Vict,  a  42,  as  a  summons  under 
that  Act.  The  Act  says  (section  1)  that  it  shall  be  lawful 
for  ''such  justices  *'  to  issue  their  warrant— that  is,  the 
justices  who  have  heard  the  complaint.  It  seems  to  me 
that  a  summons  which  does  not  conform  to  the  proviaJona 
of  this  Act  is  no  summons  at  all.  This  Act  is  stndionaly 
framed  for  the  protection  of  persons  charged,  and  I 
should  have  thought  that  its  provision  ought  to  be  obeyed. 
But  it  seems  that  that  is  not  the  law.  In  Reg,  v.  Shaw, 
which  was  decided  in  1865,  Erie,  C.J.,  says,  "  In  my 
opinion  if  a  part^  is  before  a  magistrate,  and  he  ia  then 
charged  with  the  commission  of  an  offence  within  the 
jurisdiction  of  that  magistrate,  the  latter  has  juriad&otkm 
to  proceed  with  that  charge  without  any  information  or 
summons  having  been  previously  issued  unless  the  stetofte 
creating  the  offence  imposes  the  necessity  of  taking  some 
snoh  step."  That  decision  does  not  stand  alone :  there 
are  several  other  cases  to  the  same  effect,  and  in  partioa- 
lar  the  important  case  of  Beg.  v.  Hughes,  which  wee 
decided  by  eight  judges  after  a  second  argument,  and  ie 
absolutely  binding  upon  us.    These  cases  seem  to  me'  to 
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establish  that  when  a  man  is  before  jnstioes  who  have 
jurisdiotion  over  the  offence  of  which  he  is  aooosed,  they 
may  try  him  for  that  offence  withoat  inqairing  how  he 
was  brooght  before  them,  whether  it  was  by  force  or  by 
fiaad.  That  being  the  law  it  is  impossible  for  as  to 
straggle  against  it. 

Bat  thtfi  case  is  not,  in  my  opinion,  within  these  deci- 
sions. There  are  two  distinctions  which  seem  to  me  to 
«Ter  it  from  them.  In  the  other  cases  there  was  no 
protest  on  the  part  of  the  person  who  was  charged 
before  the  magistrates,  and  it  was  held  that  rales  of 
procedore  are  rales  which  the  person  sought  to  be  affected 
may  wtAvp  if  he  appears  and  elects  to  take  the  chances 
of  a  trial.  That  is  an  old  and  sound  rale,  and  I  should 
be  sorry  to  depart  from  it.  Bat  here  there  was  a  strong 
protest  made  at  the  time.  When  the  case  was  called  on 
it  was  objected  on  behalf  of  the  defendant  that  there  was 
DO  summons  and  no  information,  and  that  the  whole 
proceedings  were  irregular,  aod  that  therefore  there  was 
no  jarisdiotioa  to  hear  the  case.  I  think  that  this 
narks  off  the  present  case  from  the  others.  I  do  not, 
however,  feel  strong  enough  to  decide  the  case  upon  that 
point  aloue,  although  it  certainly  does  seem  to  me  that  it 
is  a  rery  different  case  where  a  man  protests  in  the  first 
Instance.  Bat  the  language  used  in  Eeg.  t.  Sharv  and 
Beg.  7,  Hughes  shows,  as  I  cannot  disguise  from  myself, 
that  the  judges  assumed  that  a  protest  would  be  of 
no  avail.  I  therefore  do  not  decide  upon  that  point, 
although  I  think  it  a  very  important  one. 

Bat  another  point  was  taken  as  to  section  10  of  the 
Sale  of  Food  and  Drugs  Amendment  Act,  1879.  [His 
lordship  then  read  the  section,  and  continued : — ]  Now 
that  section  appears  to  me  to  enact  that,  as  a  condition 
precedent  to  the  trial  of  offences  nnder  the  principal 
Act,  the  summons  shall  be  served  within  a  reasonable 
tune,  and  in  the  case  of  perishable  articles  within 
twenty-eight  days  of  the  pnrohase  for  the  test  purposes 
of  the  article  complained  of,  and  that  the  return  day 
shall  be  not  less  than  seven  days  after  the  service  of  the 
BQmmons,  time  being  thus  secured  for  the  person  accused 
to  prepare  his  defence.  The  times  there  mentioned  can- 
not be  disregarded  ;  they  are  essential,  and  the  provision 
is  framed  in  the  strongest  way.  XTnless  we  were  to 
extend  the  principle  of  Reg,  v.  Hughes  it  is  impossible 
todsnytfaat  this  section  has  been  violated.  The  Act  of 
Pvliamenthas  said  that,  as  a  condition  precedent  to  the 
trial  of  the  defendant  before  the  magistrate  he  must  be 
treated  according  to  the  provisions  of  section  10.  Kow  in 
this  oase,  as  I  have  said  before,  there  was,  in  my  judgment, 
Ao  suBBsons  at  all.  The  period  of  twenty- eight  days 
iMid  expired  before  the  date  of  the  trial.  The  man  was 
there  and  they  attempted  to  try  him  for  an  offence  com- 
mitted more  than  twenty-eight  days  before,  I  think  it 
Menential  to  the  jurisdiction  that  it  should  be  exercised 
Aoeording  to  the  provisions  of  the  Act.  That  was  not  so 
•liere,  and  therefore  the  conviction  must  bs  quashed. 

Mathew,  J. — I  am  of  the  same  opinion.  The 
lammons  is  a  citation  which  states  that  the  magistrate 
'Qiinks  there  is  a  yrimd  facie  case  against  a  man.  If  the 
nsfistrate  who  issues  the  sammons  is  not  the  magistrate 
vho  has  heard  the  oase  it  might  as  well  be  signed  by 
'Viy  person  not  a  magistrate  at  all.  But  it  is  said  the 
infonnation  need  not  be  in  writing,  the  man  was  there 
'•nd  the  magistrates  had  jurisdiction  to  try  him.  But 
the  defendant  was  entitled  to  say,  "  You  cannot  hear  the 
oiee,  beoanse  section  10  imposes  a  limit  on  your 
totbority,  and  if  a  freeh  enmmons  were  now  issned  it 
would  be  too  late."  For  these  reasons  I  think  the  con- 
^otion  should  be  quashed. 

Qmviction  gvashed, 
.    Solicitors  for  the  appellant,  Bell,  Brodrich,  tC*  Gray, 
^"t  Woodhovse,  Hull. 

Solicitors  for  the  respondent,  CunVffes  ^^  Davenjpcrt,  for 
5.  Bill  Dane,  Hull. 


Stubbs  v.  Directok  op  Public  Pbosecutions.  (a.) 

Criminal  lam — BUI  preferred  under  Vexatiovs  Indict' 
ments  Act,  1869  (22  *  23  Viot.  c.  17)— IrUcrventim 
of  Director  of  Public  Prosecutions  —  Acquittal  — 
Liability  for  costs  of  acovsed  person — 30  <ft  81  Vict,  c, 
35,  «.  2— Prosecution  of  Offences  Act,  1879  (42  ds  43 
Viet.  c.  22),  s.  7.      • 

It  ii  provided  by  section  7  of  the  Prosecution  o 
Offences  Act,  1879,  that,  Moliero  any  criminal  proceeding- 
is  undertaken  by  the  Director  of  Public  Prosecutions,  it 
shall  not  bo  necessary  to  bind  over  any  person  to 
prosecute,  **  and,  if  any  person  is  so  bound  over,  or  has 
given  security  for  costs^  he  shall,  upon  the  Director  of 
Public  Prosecutionn  undertaking  the  oase^  be  released 
from  such  obligation,  and  the  security  shall  be  deemed  to 
have  been  cancelled,  and  zhe  Director  of  Public  Prosecu- 
tions shall  be  l*uble  to  costs  in  lieu  of  such  person!^ 

In  a  prosecution  for  conspiracy,  the  justioe  had  refused 
to  commit ;  the  prosecutor  9v<zs  bound  over  to  prosecute,  but 
no  seo7irity  for  costs  v  as  given.  On  the  finding  of  a  true 
bill  the  Public  Prosecutor  undertook  the  case.  The 
defendants  were  nrquitted. 

Held,  that  the  abote  sectvm  only  transferred  to  the 
Public  Prosecutor  the  burden  of  the  ocsts  {if  any)  for 
uhich  the  original  prosecutor  was  liable  under  his 
security,  and  that  an  order  made  against  the  Public 
Prosecutor  to  pay  the  costs  fvas  invalid. 

Special  case. 

The  facts  and  arguments  are  fully  stated  in  the  jndg- 
ment  of  Cave,  J. 

Finlay,  Q.C.,  and  WiUes  Chitty^iot  the  plaintiffs. 

Sir  /?.  E,  Webster,  A.Q.  {Avory  and  Danchwerts 
with  him),  lor  the  defendant. 

Cur,  adv,  vult. 

Feb.  13. — Cave,  J. — The  question  in  this  case  was 
whether  an  order  of  the  Central  Criminal  Court  of  Octo- 
ber 25,  1886,  as  amended  by  another  order  of  January 
31,  1887,  is  a  good  order.  The  court  thereby  orders  the 
Director  of  Public  Prosecutions  to  pay  to  Messrs.  Stubbs 
aod  Irving  a  sum  of  £164  17s.  for  their  costs  of  defence 
upon  an  indictment  for  criminal  conspiracy.  This  order, 
it  is  said,  is  properly  made  under  30  &  31  Vict.  c.  35,  s.  2 
In  November,  1885,  a  Mr.  Gostling  charged  Messrs.  Stubbs 
and  Irving  with  criminal  conspiracy.  The  Lord  Mayor, 
who  heard  the  charge,  declined  to  commit.  Thereupon 
Mr.  Gostling  entered  into  his  recognizance  under  22  &  23 
Vict.  0.  17,  and  preferred  a  bill  of  indiotment  against 
Messrs.  Stubbs  and  Irving  at  the  Central  Criminal  Conrt,, 
on  the  3rd  of  May  I88G,  which  bill  was  found.  After 
the  finding  of  the  bill  the  Director  of  Public. Prosecutions 
undertook  the  prosecution,  and  on  the  3rd  of  August, 
1886,  Messrs.  Stubbs  and  Irving  were  tried  and  acquitted. 
Mr.  Gostling  had  given  no  security  for  costs.  On  the 
13th  of  September,  1886,  the  recorder  made  the  order 
dated  the  25th  of  October,  1886,  ordering  the  prosecutor 
or  other  person  by  or  at  whose  instance  the  indictment 
was  preferred  to  pay  Messrs.  Stubbs  and  Irving  the  costs, 
and  on  the  31st  of  January,  1887,  he  amended  the  order 
by  ordering  the  Director  of  Public  Prosecutions  to  pay 
them. 

For  the  plaintiffs  it  wa<)  contended  by  Mr.  Finlay 
that  the  order  was  good  under  30  &  31  Vict.  c.  35,  s.  2,. 
and  42  &  43  Viot.  c.  27,  s.  7.  By  22  &  23  Vict.  c.  17, 
entitled  '<  An  Act  to  prevent  Vexatious  Indictments  for 
Certain  Misdemeanours,''  no  indictment  for  (amongst 
other   offences)  conspiracy  is    to    be    presented    to  any 

(a.)  Reported  by  T.  B.  CoLacHouN  Dill.  Esq.,  Barrister* 
at- Law. 
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grand  jary,  UDleas  (among  other  alter natiTea)  .the 
proseontor  haa  been  boand  over  to  prosecate  the  aooiued, 
where  the  magistrate  haa  diamissed  the  charge.  By 
80  Sc  81  Yiot.  0.  35,  9.  2,  it  is  enaoted  that,  <<  Whenever 
any  bill  of  indictment  shall  be  preferred  to  any  grand 
jnry  under  the  provisions  of  22  &  23  Vict.  c.  17  against 
any  person  who  has  not  been  committed  to  or  detained 
in  custody,  or  bound  by  recognizance  to  answer  such 
indictment,  and  the  person  accused  thereby  shall  be 
acquitted  thereon,  it  shall  be  lawful  for  the  oonrt  before 
which  such  indictment  shall  be  tried,  in  its  discretion,  to 
direct  and  order  that  the  prosecutor  or  other  person  by  or 
at  whose  instance  such  indictment  shall  have  been  pre- 
ferred shall  pay  unto  the  accused  person ''  his  jnst  and 
reasonable  ooets,  to  be  taxed.  By  42  &  43  Vict.  o.  22,  s. 
7  :  ''  Where  any  criminal  proceeding  ia  instituted,  under- 
taken,  or  carried  on  by  the  Director  of  Public  Prosecu- 
tions, such  director  shall  not  be  bound  over  to  prosecute 
or  oondnct  suoh  proceedings  or  required  to  give  security 
for  costs,  and  it  shall  not  be  necessary  to  bind  over  any 
person  to  prosecute  or  conduct  such  proceeding,  and  if  any 
person  is  so  bound  over  or  has  given  security  for  ooets,  he 
shall,  upon  the  Director  of  Public  Prosecutions  under- 
taking the  case,  be  released  from  such  obligation,  and 
the  security  shall  be  deemed  to  have  been  cancelled,  and 
the  Director  of  Public  Prosecutions  shall  be  liable  to 
costs  in  lieu  of  soch  person."  Now,  it  is  clear  that  in 
this  case  no  order  such  as  that  in  question  could  have 

'been  made  on  the  Director  of  Public  Prosecutions  under 
30  &  81  Vict.  c.  35  alone,  seeing  that  he  was  not  the 
person  by  or  at  whose  instance  such  indictment  was  pre- 
ferred. 42  &  43  Vict.  c.  22,  s.  7,  is  quite  general,  and  is 
not  confined  to  oases  coming  under  the  Yezations  Indict- 
ments Act.  Where  the  Director  of  Publlo  Proeecations 
undertakes  the  prosecntion  it  releases  the  prosecutor  who 
has  been  bound  over  from  his  obligatioui  and  where  he 
has  given  eecority  for  costs  the  security  is  to  be  deemed 
to  have  been  cancelled.     So  far  there  is  no  indication  of 

.Any  intention  to  relieve  the  prosecutor  from  any  oosts  he 
may  be  ordered  to  pay  under  30  &  81  Vict.  c.  35,  s.  2. 
The  concluding  words  of  the  clause  are  relied  on  for  this 
purpose :  they  are,  ''  and  the  Director  of  Public  Prosecu- 
tions shall  be  liable  to  costs  in  lieu  of  suoh  person." 
Looking,  however,  at  the  grammatical  construction,  I 
think  these  words  must  be  read  to  impose  no  more 
.liability  on  the  Director  of  Public  Prosecutions  than  that 
from  which  the  original  prosecutor  is  relieved  by  the 
preceding  wor^s — that  is,  the  costs  for  which  he  is  liable 
under  his  security. 
But  for  the  words  <'  the  Director  of  Public  Prosecutions 

^lall  be  liable  to  costs  in  lieu  of  suoh  person,"  no  one 
would  have  been  liable*  for  the  ooets  for  which  security 

'  has  been  given,  and  it  seems  more  natural  to  read  these 
words  as  imposing  on  the  Director  of  Public  Proseou- 
fcions  the  liability,  from  which  the  original  prosecutor  had, 
by  the  preceding  words  been  released,  rather  than  to 
construe  them  as  imposing  a  liability  on  the  Director  of 
Tublic  Prosecutions  greater  than  that  from  which  the 
original  prosecutor  hi^  just  been  released,  and  so  to  give 
the  original  prosecutor  an  immunity  that  there  is  nothing 
in  the  preceding  words  to  show  that  he  was  intended  to 
have.  If  it  had  been  intended  by  the  last  clause  that 
ihe  Director  of  Public  Prosecutions  should  bear  the  oosts 
which  might  be  ordered  to  be  paid  under  80  &  31  Yiot.  c. 
85  in  such  a  case  as  this,  I  should  certainly  have  expected 
to  find  in  the  preceding  words  some  indication  of  an 
intention  that  the  original  prosecutor  should  be  relieved 
from  them.  If,  then,  this  is  the  natural  interpretation 
of  the  language  of  the  section,  is  it  also  the  reasonable 
one? 

It  is  said  that  it  is  unreasonable  that  the  original 
j;»roseoutor  should  remain  liable  for  the  costs  when  he  has 
lost  all  control  over  the  conduct  of  the  prosecution. 
There  would  be  more  force  in  this  observation  if  the 
liability  to  the  costs   followed   automatically  on    the 


acquittal  of  the  accused.  But  this  is  not  so.  Tlie 
coart  is  to  make  the  order  in  its  discretion ;  and,  eon- 
aidering  that  the  object  of  the  section  giving  the  oonrt 
power  to  order  the  proseontor  to  pay  the  oosts  wk  to 
diHOourage  vexatious  indictments  too  frequently  pieiand 
for  purposes  of  extortion,  it  seems  far  more  couoniat 
with  reason  that  in  such  a  case  as  the  present  the  liibOitj 
should  remain  on  those  who  originally  started  the  proeeco- 
tion  and  preferred  the  indictment,  rather  thin  it  shooM 
transferr»l  to  the  Public  Prosecutor,  whose  aotioa  is 
undertaking  a  prosecution  ahready  oommenoedudtddng 
up  a  bill  already  found  the  Legislature  cannot  tesnaaUj 
have  intended  to  discourage.  If  the  defendant  bi  been 
acquitted  by  reason  that  the  prosecution  was  fexstkna 
in  its  inceptbn,  there  seems  no  adequate  ressoa  why  the 
original  proseontor  should  be  relieved  from  the  harden  of 
paying  costs  simply  because,  in  the  interests  of  jutiBa, 
the  Director  of  Public  Prosecutions  has  thonght  it  n^ 
to  intervene. 

If  the  prosecution  was  not  vexatious  in  ite  inoeption, 
but  has  failed  by  reason  of  the  difficulty  of  pivTfaif 
the  case,  or  even  by  reason  of  the  intervention  of  the 
Director  of  Public  Prosecutions,  Jbhose  seem  leasoos,  net 
why  the  Director  of  Public  Proseentions  should  psj  the 
oosts,  but  why  the  defendant  should  not  get  his  eort^ 
and  unless  it  was  shown  that  the  pioseontion  vn 
vexatious — that  is,  begun  or  continued  without  resaonabb 
and  probable  oause— or  frivolous,  I  imagine  that  the  oont, 
in  the  due  exercise  of  its  discretion,  would  decline  togife 
the  defendant  the  coets  of  the  trial. 

It  is  not  necessary  in  this  case  to  consider  the  widei 
question,  whether  an  order  under  80  &  31  Yici  &  35 
can  in  any  case  be  made  on  the  Director  of  PohBe 
Prosecutions.  It  is  enough  to  say  that  in  this  esse,  fii 
the  reasons  given  above,  such  an  order  coold  not  be 
made,  and  therefore  our  judgment  most  be  for  the 
defendant,  with  costs. 

I  should  like  to  add  for  myself,  that  of  course  we  hsfs 
not  had  before  us  the  merits  of  the  case,  and  are  deoSdiic 
simply  on  the  point  of  law,  but  I  find  it  very  difflenlt  to 
oonoeive  what  the  circumfitanoea  oould  be  whioh  woild 
justify  suoh  an  order  being  made  on  the  Diieetor  of 
Public  Prosecutions. 

A.  L.  Smith,  J.— It  ia  clear  that  the  Diieotor  of 
Public  Prosecutions  in  the  cironmstanoes  of  this  vm 
could  not  be  ordered  to  pay  coats  by  reason  of  80  *  SI 
Yiot.  a  35,  a  2,  for  the  simple  reason  that  he  was  iiflt  the 
person  who  had  preferred  the  indictment.  Bat  it  WM 
alleged  that  he  oould  be  made  to  pay  by  reason  of  42*  4S 
Vict  c.  22,  a  7,  the  last  words  of  whioh  seokioa  esiflt 
that  in  certain  oases  ''the  Director  of  Public  PnaHi- 
tions  shall  be  liable  to  costs  in  lieu  of  sooh  peooa"- 
that  is,  in  lieu  of  the  original  prosecutor :  and  I  ova, 
for  myself,  that  it  is  a  captivating  argument,  aad  oae 
likely  to  lead  to  the  oondusion  whi^  was  wanted  viIm> 
we  look  carefully  into  the  section  to  see  what  thatieotifli 
in  fact  provides. 

That  section,  as  it  seems  to  me,  is  perfectly  olear  ^a 
its  phraaeology  ia  olooely  sorutinixed.  It  is  a  aeeta 
under  which,  in  certain  events,  the  Pablio  ProeeMtoc 
may  incur  certain  responsibiliiies,  but  in  my  op>B^ 
the  Public  Prosecutor  is  only  to  inonr  under  that^  xwpoa- 
sibility  from  which  the  original  proeecutor  has  ha« 
relieved. 

The  section  says  that  "nothing  in  this  Aot  ifciu 
interfere  with  the  right  of  any  person  to  iaatitals, 
undertake,  or  carry  on  any  oriminal  prooeediag.  When 
any  criminal  prtMceding  is  instituted,  nndsftskea,  or 
carried  on  "  (in  thia  oaae  it  has  been  nndertaksn)  '*  V 
the  Director  of  Public  Prosecutions,  such  direotoraton 
not  be  bound  over  to  prosecute  or  conduct  audi  pwcow- 
ing,  or  required  to  give  security  for  ooets  "—the  laesniog 
of  that  ia  obvious,  because  the  Pablio  Proseoafior^u 
there  as  an  officer  of  State,  and  it  would  not  be  I     ~  " 
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to  bind  him  oyer  or  to  make  him  give  seourity  for 
^and  itahiJl  not  be  neoessary  to  bind  over  any  person  to 
proeeoate  or  oondaot  each  proceeding  " — that  is,  when  the 
PaUio  Proseontor  intervenes—"  and  if  any  person  is  so 
bound  over  " — as  the  original  proseontor,  Mr.  Gostling, 
was  in  this  oase  boand  over  to  prosecute — **or  if  any 
BDch  peiBon  ''—that  is,  the  individual  proseontor — «  has 
pven  eecnrity  for  oosta  " — whioh  he  had  not  to  give  in 
this  oiae,  beoanse  it  was  not  a  oase  in  whioh  security 
oonJd  be  called  for— '<  he  " — ^that  is,  the  original  prose- 
ontor—" shall,  upon  the  Director  of  Public  ProseoutioDs 
undertaking  the  case,  be  released  from  such  obligation  " 
—that  is,  the  obligation  which  he  entered  into  by 
reason  of  his  recognizance  to  prosecute  and  being  bound 
over,  and  he  ahall  also  be  released  from  any  security 
whioh  he  had  given,  or  in  the  words  of  the  statute, 
"  and  the  seoority  "  for  costs  *'  shall  be  deemed  to  have 
been  cancelled." 

So  far,  of  course,  the  Public  Prosecutor  is  not  touched ; 
bnt  the  original  prosecutor  is  released,  and  he  is  released 
from  two  things,  namely,  from  his  obligation  to  prosecute 
and  from  his  obligation  as  to  security  for  costs,  if  and 
when  be  has  given  them.  Then  the  section  goes  od, 
and  it  says,  **  and  the  Director  of  Public  Prosecutions 
ihall  be  liable  to  costs  in  lieu  of  such  person."  Liable 
to  what  oosts  ?  The  meaning  of  that,  in  my  judgment,  is 
phuo.  What  the  original  prosecutor  is  released  from  the 
]>ireotor  of  Pnblio  Prosecutions  comee  under  obligation 
to,  no  more  and  no  less.  And  what  the  original 
proseontor  has  been  released  from  here  is  his  obligation 
to  prosecute,  which  was  undertaken  by  the  Public 
Prosecator,  and  his  obligation  as  to  security  for  oosts,  if 
any  had  beea  given,  and  as  to  those  oosts  only  does  the 
Pnblio  Proseontor  come  into  the  responsibility. 

It  seems  to  me  that  on  this  reading  of  the  section  the 
oase  is  dear,  and  that  the  second  order,  at  any  rate,  even 
ii  it  could  haTC  been  made  in  the  court  in  whioh  it  was 
inad^y  u  not  an  order  whioh  should  have  been  made 
t^  the  learned  recorder.  For  these  reasons  I  think  that 
the  jodgment  should  be  for  the  defend  ant. 

Judffm&nt  for  the  d^endant^ 

Solioitors  for  the  plaintiffs,  C.  O,  Humphrey»  ds  Sons, 

Solicitor  for  the  defendant,    The  Solicitor  of  Inland 
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App.  fiaakroptoy.  April  18,  25,  88. 

J&  PfrU  Constable.      In  re  Barkeb. 
JSSp  parte  Jokes.    In  re  Jones,  (a.) 

BanJeruptcy — DUcharge-^Discretion  of  court  in  granting 
ditcharge — Conduct  of  debtor--' Breach  of  promise  of 
mttrriag&-^Bankrup(cy  Act,  1883  (46  A  47  l^ict.  c.  58), 
Ml  24,  28,  euh^eectione  2,  3,  5,  6. 

The  court  is  entitled,  in  exercising  its  discretion  as  to 
ike  granting  of  an  ordtr  of  discharge  to  a  bankrupt 
wdtr  uetUm  28,  sub'Seetion  2,  of  the  Bankruptcy  Act, 
1883,  to  take  into  contideration  any  conduct  of  the  bank- 
fiqrf  connected  with  or  relevant  to  the  bankruptcy,  and  it 
not  limited  to  the  matters  mentioned  in  Bub-eection  3  of 
•Bfion  28,  or  in  section  24,  of  the  said  Act. 

Decision  of  the  Divisional  Court  in  Ex  parte  Jones,  In 
n  Jones,  ante,  p,  489,  affirmed. 

Ex  parte  Cokstablb.    In  re  Babkbu. 
ThUi  was  an  appeal  against  an  order  of  Mr.  Begi^trar 

(ft*)  Reported  by  Spbncbb  L.  Holland  and  F.  G.  Bvokbb, 
Esq*.,  Batristers-at-Law. 


OlfEard  granting  the  debtor  Barker  an  unconditional 
discharge. 

The  debtor  had  been  the  defendant  in  an  action  for 
breach  of  promise  against  whom  a  verdict  and  judgmenft 
for  £1,000  had  been  entered.  This,  with  the  coste,  was 
the  main  debt,  upon  the  failure  to  pay  which  the  debtor 
bad  presented  his  own  petition  in  bankruptoy.  There 
were  praotioally  no  assete,  but  the  debtor  admitted  that 
he  had  won,  and  was  likely  to  win,  sums  of  money  as  a 
Jockey.  The  chief  creditor.  Miss  Oonstoble,  the  plain- 
tifE  in  the  breach  of  promise  action,  opposed  the  dis* 
charge,  and  asked  fdr  a  judgment  of  £200  to  be  entered 
up  against  the  debtor  for  the  judgment  debt  in  the 
action  under  the  provisions  of  section  38,  snb-sectlon  6, 
of  the  Bankruptoy  Act,  1883.  The  registrar  held  that 
he  had  no  power  to  impose  such  a  condition  on  the 
debtor's  discharge,  as  the  debtor  had  not  committed  any 
of  the  oiEencee  mentioned  under  section  28,  sub-section 
3,  and  granted  an  unconditional  discharge. 

The  creditor,  Consteble,  appealed  against  this  dis- 
charge. 

Muir  liackeKzle,  for  the  creditor.— The  registrar  had 
ample  discretion  under  section  28,  sub-section  2,  to 
grant,  or  refuse,  or  impose  a  condition  on  the  discharge* 
His  discretion  is  only  limited  from  granting  a&  nnoon- 
diUonal  discharge  when  the  debtor  has  committed  a 
certoin  trade  offence  under  sub-section  3.  The  registrar 
thought  himself  bound  by  In  re  Betts  and  Blocks  35  W.B. 
530,  37  Ibid.  259,19  Q.  B.  D.  39,13  App.  Cas.  570,  and  Jt» 
re  Bullen^  Ex  parte  Amaud,  36  W.  B.  836,  5  Morr.  Bep. 
243.  The  registrar  is  not  bound  by  the  oi&oial  re- 
ceiver's report,  but  may  receive  evidence,  and  take  iuto 
consideration  other  misconduct  than  trade  offences  t 
/»  re  Jones,  ante,  p.  429.  The  cases  do  not  go  so  far 
as  to  bind  the  registrar  to  consider  only  the  debtor** 
affairs,  lie  may  consider  his  general  conduct :  JUx  jpatrfo 
Shackleton,  onto,  p.  288,  6  Morr.  Bep.  304. 

B.  Seed,  for  the  debtor.— It  has  been  the  prttotibe 
since  the  decision  In  In  re  Betts  and  Block  to  grant  a  debtor 
his  unconditional  discharge  unless  he  is  shown  to  have 
committed  any  offence  mentioned  in  section  28,  sub-* 
section  3,  or  under  aeotion  24 :  In  re  Mew  and  Thom^ 
10  W.  B.  790. 

Mackenzie  replied. 

Ex  parte  Jonbb.    In  re  Jonbs. 

Appeal  from  the  decision  of  the  DIfisional  Court 
(Cave  and  A.  L.  Smith,  JJ.),  reported  ante,  p.  429^ 
upholding  an  order  of  his  Honour  Judge  Lloyd,  sitting 
at  the  county  court  of  Wrexham. 

The  facto  of  the  caie  were  as  follow*:— In  July, 
1885,  the  bankrupt  waa  defendant  in  an  action  lor 
breach  of  promise  of  marzlagei  in  whioh  the  plaintiff  re* 
covered  judgment  for  £500.  In  January,  1886,  the 
bankrupt's  father  died,  leaving  real  and  personal 
property  valued  at  £4,000.  By  his  wiU,  made  live  days 
before  his  death,  all  his  children  took  substantial 
booeflte  except  the  bankrupt,  to  whom  a  legacy  of  £10 
only,  payable  on  his  mother's  death,  was  left.  On  April 
11,  1889,  a  receiving  order  was  made  against  the  bank- 
rupt on  his  own  petilion.  The  assete  were  practically 
ni),  and  the  ooly  creditor  was  the  plaintiff  in  the  said 
action  for  £596  for  damages,  costs,  and  interest  on 
the  Judgment  debt.  Shortly  before  the  petition  waa 
filed  an  offer  of  £250  had  been  made  to  the  plaintiff  by 
the  bankrupt's  family,  which  offer  was  refused.  Upon 
those  facts  the  judge  gave  the  bankrupt  his  discharge 
subject  to  his  cousentiug  to  a  judgment  for  £250  being 
entered  up  against  him  under  the  powers  given  to  the 
court  by  section  28,  sub-section  6,  of  the  Bankruptoy 
Act,  1883,  such  judgment  to  be  deemed  to  be  satisfied  if 
the  bankrapt  paid  the  official  receiver  £200  within  a 
month. 

The  bankrupt  appealed. 
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Cooper  Willii,  Q.C.,  and  F.  C.  WillU,  for  the 
appellant. — ^Tbe  court  bas  no  Jurisdiction  to  impose 
A  conditional  diaobarge  upon  the  bankriipt  unless 
Bome  of  the  facts  mentioned  in  sub-section  3  of  section 
28  are  proved  against  him.  It  cannot  inquire  into  his 
oonduot  or  affairs  in  any  other  matters  tban  these.  It 
must  act  upon  the  facts  found  in  the  report  of  the  offlcial 
receiver,  and  confine  itself  to  the  flnanoial  affairs  and 
conduct  of  the  bankrupt.  The  wide  discretion  and 
•^liOMt-penal  jurisdiction  given  to  the  court  in  regard  to 
the  grant  or  refusal  of  the  discharge  under  the  Bank- 
ruptcy Act,  1849  (12  &  13  Vict.  c.  106),  was  restrained 
.by  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  o.  71), 
and  could  not  have  been  intended  to  be  restored  under 
the  Act  of  1883.  If  the  court  had  jurisdiction  it  was 
wrongly  esercised  in  imposing  a  peual  judgment  on  a 
vpauper. 

Lanhe$ter,  appearing  for  the  plaintiff  in  the  action 
for  breach  of  promise,  was  not  called  upon. 

Sir  E,   Clarkef  S.O,,  and  Muir  Mitckenzie,  for  the 
respondent,  the  offlcial  receiver,  were  not  callei  upon. 

Our.  cwf V.  vult, 

'  April  28. —Lord  Ehhbb,  M.B.— This  judgment  is  given 
'  in  respect  of  both  cases.  In  both  the  main  question  is  the 
same.  Inboththebankruptcywasthereeultof  a  judgment 
in  an  action  for  a  breach  of  promise  of  marriage.  In  both 
«tfae  bankruptcy  waq  upon  the  petition  of  the  debtors 
themselves  on  account  of  the  judgment  debt  under  these 
'  actions.  In  both  the  judgment  debt  was  the  only  debt, 
"or  was  the  main  and  practical  cause  of  the  baokruptoy. 
In  the  first  case  the  registrar  granted  an  unconditional 
discharge,  and  the  appeal  against  such  discharge  was 
ba6ed  on  the  ground  that  it  was  not  warranted  by  the 
conduct  of  the  bankrupt  in  respect  of  the  breach  of 
promise.-  In  the  second  case  the  county  court  judge 
granted  a  conditional  discharge-upon  the  entry  of  a  judg- 
ment for  the  reduced  amount  of  £250  againstthebankrupt, 
to  be  only  carried  into  effect  upon  application  to  and  by 
leave  of  the  court  at  any  time.  Against  this  order  the 
appeal  was  made  on  the  ground  that  the  judge  had  no 
right  to  consider  the  oondnct  of  the  debtor,  in  respect  of 
the  breach  of  promise  at  all ;  and,  secondly,  that  it  be 
had  any  such  discretion  he  had  wrongly  exercised  it. 
The  question  in  both  cases  depends  on  the  construction 
of  section  28  of  the  Bankruptcy  Act,  1883.  Does  that  sec- 
tion give  the  registrar,  in  the  first  case,  or  in  the  second 
case,  the  county  court  judge,  the  power,  in  granting  a 
bankrupt  his  discharge  or  in  refusing  it,  to  consider  any 
other  facta  than  those  mentioned  in  the  section,  or  can 
he  consider  any  other  **  conduct "  or  state  of  "  affairs  " 
than  those  mentioned  P  Can  he  act  upon  any  such  con- 
sideration P  If  so,  is  any  restriction  as  to  the  conduct 
'  or  state  of  affairs  of  the  debtor  placed  by  the  proviso  of 
the  section  upon  such  consideration  P 

First,  Oan  the  registrar  consider  any  other  conduct  or 
state  of  affairs  than  those  mentioned  in  the  section  P  It 
is  perfectly  clear  that  he  may.  The  section  first  gives 
power  to  the  debtor  to  apply  for  his  discharge  and  con- 
tinues : — '*  Cn  the  hearing  of  the  application  the  court 
shall  take  into  consideration  a  report  of  the  offlcial  re- 
ceiver as  to  the  bankrupt's  conduct  and  affairs."  "  Shall  " 
is  imperative.  But  the  section  does  not  state  that  the 
conrt  shall  act  on  that  report  only,  bat  only  that  the  court 
"shall"  consider  it,  *'and,"  it  continues,  "  may  either 
grant  or  refuse  an  absolute  order  of  discharge,  or  8us-< 
pend  the  operation  of  the  order  for  a  specified  time,  or 
grant  an  order  of  discharge  subject  to  any  conditions 
with  respect  to  any  earnings  or  income  which  may  after- 
wards become  due  to  the  bankrupt."  Had  the  section 
stopped  there  there  could  hardly  be  a  doubt,  npon  the 
ordinary  grammatical  construction  of  the  words,  that 
this  section  did  not  enact  that  the  registrar  must  only 
act  upon  such  consideration,  but  that  he  had  a  dis- 


cretion so  to  act.  He  may  grant  or  refuse  or  do  smnl 
things.  The  section  gives  a  wider  discretioQ,  in  fiet, 
than  is  often  given.  It  is  almost  indefinits.  Tlien 
comes  the  proviso.  The  ordinary  business  of  a  pzonn 
is  to  limit  a  general  discretion  in  certain  qaeatioDi, 
though  sometimes  I  am  aware  it  enlarges  such  diseretloii. 
Still,  that  is  not  the  regular  purpose  of  a  proTiso.  Tbii 
proviso  runs  as  follows: — "  Provided  that  the  court  sbll 
refuse  the  discharge  in  all  cases  where  the  bankrupt  hu 
committed  any  misdemeanor  under  this  Act,  or  Psit  IL 
of  the  Debtors  Act,  1869,  or  any  amendment  thaisof, 
and  shall,  on  proof  of  any  of  the  facts  hereinafter  osa- 
tioned,  either  refuse  the  order,  or  suspend  the  operitbo 
of  the  order  for  a  specified  time,  or  grant  an  oidec  o( 
discharge,  subject  to  such  conditions  as  afoiettil'* 
Sub-section  (3)  then  goes  on  to  enumerate  the  faeti 
upon  proof  of  which  the  court  is  required  to  sot  in 
eitheir  of  the  three  ways  just  specified. 

In  any  of  these  cases  mentioned  an  unoonditionsl  db- 
charge  is  not  possible,  while  iu  the  general  instanoe  it  ii 
within  the  discretion  of  the  conrt.  No  facts  menttonel 
in  this  profiso,  however,  apply  to  either  of  the  oiae« 
before  us.  Clearly  the  discretion  in  such  cases,  not 
being  restricted  to  the  facts  mentioned  ii^  the  pioiiio, 
is  unlimited,  while  in  cases  coming  under  the  tenni  o( 
the  proviso,  it  is  limited.  Other  parts  of  the  stitnte, 
suoh  as  sub-section  (6),  under  which  the  judge  acted  in 
the  second  case  before  us — namely,  by  impoiiilg  sa 
assent  to  a  judgment  for  a  reduced  amount^cidy 
imply  an  unlimited  discretion.  I  have  no  donbt  that  a 
both  the  cases  before  us  the  court  had  full  diicretion  to 
grant,  or  refuse,  or  impose  any  conditional  or  nncon- 
ditlonal  discharge,  and  was  entitled  to  consider  the 
judgment  in  the  breach  of  promise  action  and  the 
failure  to  comply  with  such  judgment.  May  the  oooit, 
then,  take  into  consideration  every  thing  in  a  man's  UfsP 
Ko  ;  but  only  some  things.  It  may  not  inqnire  into  ot 
consider  conduct  of  the  debtor  which  had  nothing  to  do 
with  the  bankruptcy,  and  which  could  not  have  prodBOsd 
or  affected  it— for  instance,  a  breach  of  promise  tA 
marriage  under  which  the  debtor  had  been  made  Uahk 
for  damages  years  before,  and  subsequently  to  whiehhe 
had  entered  or  carried  on  a  trade  in  the  ooursa  of  whiflh 
trade  he  had  become  bankrupt.  It  is  only  where  tiu 
result  of  an  action  for  a  breach  of  promise  ooold  fld 
must  have  had  an  effect  on  the  subsequent  baokmptBj 
that  it  oan  be  taken  into  consideration.  In  both  the 
present  oases  it  is  admitted  that  the  advene  judgmiat 
in  snch  actions  was  the  direct  cause  of  the  bankraptofi 
and  was  the  main  or  only  debt  upon  which  the  dsbtoo 
had  themselves  petitioned.  A  judgment  ot  my  on  hsi 
been  cited  in  support  of  the  appellants'  contention,  thit 
conduct  in  matters  not  directly  subject  to  the  bsak- 
ruptoy  law  is  not  oonduot  which  can  enter  into  tiiestt- 
sideratiou  of  the  court  upon  aa  application  by  a  btsb 
rupt  for  his  discharge.  I  do  not  profess  to  grn  ay 
judgments  in  words  of  literary  accuracy  or  in  beantifol 
phrases  of  general  application.  I  only  seek  to  givBS 
businesslike  decision  in  each  particular  ease.  The 
words  cited  from  my  judgment  in  In  rs  JWd  donflC 
carry  the  meaning  attempted  to  be  attributed  to  tfaeik 
I  merely  gave  instanoes  of  conduct  in  other  osttflO 
than  those  appertaining  to  the  bankruptcy  in  the  om 
cited.  They  only  mean  what  I  say  now,  and  ssid  A«i 
that  conduct  in  affairs  which  had  no  lelatioB  tott^ 
bankruptcy,  which  oould  not  have  afCeoted  or  P'^'^^^ 
it,  is  outside  the  court's  consideratioik  Here  ii  ^ 
cases  the  non-payment  of  judgments  In  the  notions  te 
breach  of  promise  manifestly  did  prodnoe  tiis  btt^ 
mptcies.  If  so,  the  registrar  hi  the  one  oaso,  and  the 
county  court  judge  in  the  other  case,  had  a  light  to 
consider  the  conduct  of  the  debtors  in  rdatlon  to  tiM* 
actions,  and  had  a  complete  discretion  to  act  apoa<"^ 
consideration. 

Whether  such  discretion  was  rightly  exerdeed  b  *• 
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only  TomainiDg  qaestion  for  ua,  Jn  the  first  oase  I  see 
lio  reason  why  we  should  overrale  the  discretion  of  the 
registrar  in  granting  aQ  unconditional  discharge.  In  the 
second  case  there  are  eironmstanoes  which  lead  me  to 
think  that  the  Jndge  exercised  a  very  shrewd  disoretioa 
in  imposing  a  Jodgment  for  the  deduced  amount  of 
dB25Q  as  a  condition  of  the  debtor's  discharge.  It  was  a 
Welsh  case.  The  debtor  belonged  to  a  well-to-do 
farmer's  family  at  the  ifme  of  the  judgment*  The 
father  subsequently  died,  leaTing  to  all  the  other  mem- 
bers of  his  family,  except  the  debtor,  a  substantial 
amount  of  property  or  interest  in  different  farms.  But 
it  is  said  that  the  debtor  was  left  without  a  shilling, 
and  was  only  acting  as  bailiff  on  his  mother's  farm  at 
dS15  a  year.  He  is  shown  to  have  giten  orders  for 
agricultural  machinery,  which,  it  is  alleged,  was  for  his 
mother's  use.  I  cannot  help  suspecting  that  a  Welsh- 
man's innate  desire  to  get  the  better  of  the  law  lies  at 
the  bottom  of  all  these  transactions,  and  that  somehow, 
some  day,  the  debtor  may  find  himself  In  a  position  to 
satisfy  this  reduced  judgment  The  Judgment  cannot 
be  put  into  force  unfairly ;  it  can  only  be  by  leave  of 
the  court.  On  these  grounds  I  hold  that  the  discretion 
was  rightly  exercised.  The  appeals  in  both  cases  are, 
therefore,  dismissed* 

Fjlt,  L.  J.— It  is  obTlons  that  there  has  been  consider- 
ikble  difference  of  opinion-  among  county  court  Judges 
as  to  the  construction  of  section  28  of  -  the  Bankruptcy 
Act,  1883.  It  is  important  to  note  the  statutory  oourse 
of  prooeedings  to  be  taken.  An  application  for  a  die* 
charge  is  not  to  be  heard  until  [the  public  examination 
-of  the  bankrupt  is  concluded.  That  is  important  as 
denoting  that  tiie  facts  disclosed  on  the  public  examine* 
tion  are  to  form  materials  for  consideration  on  the 
application  for  discharge.  The  question  now  to  be 
*detennined  Is  whether  the  court  before  whom  sach 
application  is  made  may  consider  all  relevant 'oircum- 
etanoes,  ov  only  such  bankruptcy  misdemeanours  as  are 
mentioned  under  sub-sections  (2)  and  (3).  The  tenor  of 
the  whole  section,  taking  ihe  sub-sections  together,  is  to 
show  that  the  Legislature  intended  that  the  facts 
dedndble  from  the  public  examination  of  the  debtor 
vere  the  material  upon  which  the  court  might  act  at  its 
discretion,  at  any  rate  such  facts  were  to  form  a  part  of 
the  consideration  on  which  the  court  was  left  at  liberty 
t>  act*  By  sub^section  (2)  the  court  also  shall  take  into 
consideration  a  report  of  the  oificial  receiver  as  to  the 
bankrupt's  conduct  and  affairs.  These  latter  are  very 
large  words.  They  must  imply  not  merely  all  conduct 
•and  affairs  material  and  roleTant  to  the  matters  before 
the  court,  but  all  conduct  and  affairs  tending  to  assist 
the  discretion  of  the  court  so  far  as  they  are  matters 
upon  which  the  oflftcial  receiver  may  report.  Bat  after 
the  consideration  of  the  report  there  is  a  further  dis- 
-cretion  bestowed  upon  the  court.  The  court  may  do 
four  things,  it  may  give  an  abeolute  discharge,  or  it  may 
suspend  the  discharge,  or  give  a  conditional  discharge, 
or  refuse  a  discharge  altogether.  The  court  Is  obliged 
to  take  one  or  other  of  these  four  courses,  but  has  an 
absolute  discretion  as  to  which  course  it  may  adopt. 
Then  comes  a  double  proviso,  (a)  If  the  debtor  has 
committed  any  of  the  misdemeanours  under  the  Act  its 
discretion  is  taken  away  and  it  is  bound  to  refuse  the 
diecharge.  (5)  If,  again,  any  facts  mentioned  under 
snb-section  (3;  are  proved  to  the  satisfaction  of  the  court 
the  discretion  given  by  the  first  part  of  sub-section  (2) 
.is  so  far  limited  that  it  cannot  give  the  debtor  an 
absolute  discharge,  but  is  still  at  liberty  to  adopt  any  of 
the  three  remaining  courses.  In  a  particular  contingency 
the  section  takes  away  a  particular  discretion.  This  is 
not  for  the  purpose  of  limiting  its  general  discretion 
over  the  facts  to  be  taken  into  consideration,  but  only 
its  exercise  of  its  discretionary  power  in  the  event  of 
certain  specified  facts  being  proved  before  it. 


The  enactment  in  sub-section  (5)  is  a  further  evidence 
of  this  discretionary  power  of  consideration,  where  it  is 
enacted  that  the  court,  on  the  application  for  a  dis- 
charge, *'may  put  such  questions  to  the  debtor  and 
receive  such  evidence  as  it  may  think  fit " — i.e.,  may 
receive,  any  such  evidence  as  it  may  think  fit  for  the 
purpose  of  exercising  its  discretion.  The  only  limit  to 
such  evidence  Would  seem  to  be  its  relevancy  to  the 
bankruptcy,  and  so  far  as  It  may  ireasonably  tend  to  bear 
upon  the  question  of  the  bankrupt's  possible  discharge 
or  lion- discharge;  Then  comes  sub-section  (6),  under 
which  the  court  "may  as' one  of  the  conditions  referred 
to" — {.e.,  as  one  of  the  terms  which  maybe  imposed 
on  a  conditional  discharge — '*  require-  the  bankrupt  to 
consent  to  Judgment  being  entered  against  him  for  any 
balance  of  the  debts  provable  under  tiie  bankruptcy." 
But  this  condition  is  not  confined  to  cases  of  mis- 
demeanours referred  to  in  sub-section  2,  or  malpractices 
mentioned  under  sub-seotion  (3).  .  It  is  of  general  ap- 
plication, and  can  be  imposed  whenever  the  coart  thinks 
it  equitable  and  Just  to  do  so.  The  power  is  not 
fettered  by  any  previous  words  in  the  section,  and  the 
discretion  of  imposing  such  a  condition  is  complete  in 
any  case  where  it  is  open  to  the  court  to  apply  this 
discretion. 

'  As  to  the  s,econd  point,  that  the  discretion  in  the 
second  case  has  been  wrongly  exercised.  In  the  first 
case,  I  think  there  are  no  circumstances  to  cause 
UB  to  interfere,  though  the  registrar  rather  took 
the  view  that  he  was  bound  to  give  an  unconditional 
discharge,,  if  9ny«  Witfi  regard  to  ,the  second  case,  I 
take  much  the  same  view  as  the  Master  of  the  Bolls. 
I  think  that  the  debtor  was  guilty  of  bad  conduct  in 
trying  to  evade  the  consequences  of  his  breach  of  pro- 
mise, and  was  carrying  out  a  scheme  to  defeat  the 
Judgment  found  against  him,  and,  Judging  from  the 
circumstances  of  the  offlcfal  receiver's  report  as  to  the 
real  state  of  the  debtor's  aflairs,  I  think  the  county 
court  Judge  exercised  wise  discretion  in  granting  him 
only  a  discharge  subject  to  a  condition  which  he  is 
likely  at  some  subsequent  time  to  be  easily  able  to 
fulfil. 

LopxB,  L.  J* — It  section  28  is  read  without  any  desire 
to  refine  the  ordinary  meaning  of  the  words  I  do  not 
think  it  is  dif&cult  to  construe.  By  the  first  part  an 
absolute  discretion  Is  given  to  the  court  to  be  exercised 
in  one  or  other  of  the  four  ways  provided.  Then  comes 
a  proviso  fettering  that  discretion  in  the  cases  men- 
tioned where  the  bankrupt  has  committed  certain  mis- 
demeanours or  malpractices,  but  its  consideration  is  not 
limited  to  the  particular  cases  mentioned,  nor  is  the 
general  discretion  given  in  the  first  part  of  the  section 
limited  in  cases  other  than  those  mentioned.  As  to  In  re 
ffetU,  that  case  does  not  assist  us.  It  merely  decides  that 
the  particular  conduct  of  the  bankrupt  in  not  submitting 
himself  to  medical  examination  was  not  such  conduct 
as  the  ofAoial  receiver  was  entitled  to  consider  in  his 
report.  The  expressions  quoted  from  my  Judgment  do 
not  bear  out  the  construction  which  counsel  has 
endeavoured  to  place  upon  them,  nor  do  I  see  any 
reason  to  prevent  my  adhering  to  them.  I  said :  **  In 
my  opinion  the  word  *  oondnot '  in  section  28  does  not 
include  what  I  will  call  general  misconduct.  For  in- 
stance, it  could  not,  I  imagine,  include  immoral  eon« 
duct.  •  •  •  Nor,  again,  in  my  opinion,  would  it  In- 
clude a  breach  of  an  obligation  not  connected  with  the 
bankruptcy,  such,  for  instance,  as  a  breach  of  promise 
to  marry." 

The  instance  of  a  breach  of  promise  was  cited  as 
something  which  might  have  had  nothing  to  do  with 
the  bankruptcy,  in  question.  It  would  be  in  such  a 
case  conduct  altogether  outside  the  bankruptcy  proceed- 
ing, and  so  not  coming  within  the  purview  of  the 
court  at  all.    Here  the  debtoraV  cqnduct  i^  respect  ^t 
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the  breach  of  promise  actioDB  is  the  direct  caufle  of 
the  baakmptoy*  I  tbi&k  in  the  first  ca«e  I  he  registrar, 
and  in  the  second  the  county  conrt  jndge,  had  a  discre- 
tion and  eseroised  it  rightly. 

App€€Ui  diamiMed, 

Solicitors  for  Constable,  Miller,  Smith,  &  BelL 

Solicitors  for  Griffiths  Jones,  Booke  ds  Son$. 

Solicitors  for  Barker,  Eyre  A  Co. 

Solicitors  for  Jones,  Morgan,  Son,  db  U^ohn,  for 
WilUame  &  Millard^  Dolgelly. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  the 
Board  of  Trade. 


App.  Bankruptcy.  April  18. 

&  parte  TJbquhabt. 
In  re  TJBauHABT.  (a.) 
BanhrupteySankrupicy  notice-^  Peiition^SuUtituted 

ierfnce^Dehtnr  deparUd  out  of  the  jurisdiction  for  the 

purpoee  of  avoiding  eervice-^Bankruptey  BuUe^  1886, 

rr.  141,  164, 156. 

Bule  154  of  the  Bankruptcy  Bulet,  1886,  tohich 
providii  for  auhatittded  eervice  of  a  bankruptcy  notice 
or  a  petition  where  the  debtor  is  keeping  out  of  the  way 
to  atfoid  peraonal  eerviee,  applies  to  tJte  case  where  the 
debtor  has  gone  out  of  the  Jurisdiction  for  that  purpose. 

Pry  V.  Moore,  37  W.  B.  566,  23  Qk  B.  D.  S95,  dis- 
tinguished. 

Appeal  from  the  refusal  of  Mr.  Begistrar  Giflard  to 
rescind  a  receiyiog  order. 

The  debtor,  a  domiciled  Scotchman,  resided  and 
carried  on  business  in  London.  In  September,  1889,  he 
left  this  country  and  went  to  Scotland.  On  the  8th  of 
.'aiiu&ry,  1890,  the  petitioning  creditors  i8«ued  a 
l.nukruptcy  notice  against  him.  Being  unable  to  effect 
p«rfcoual  service  of  the  notice,  they  applied  for  an 
order  for  substituted  service ;  and  the  registrar,  being 
satisfied  that  the  debtor  was  keeping  out  of  the  way  to 
avoid  service,  made  an  order  for  service  by  registered 
letter  addressed  to  the  debtor  at  his  last  known  residence 
in  London.  Such  substituted  service^  haTing  been 
effected,  and  the  debtor  failing  to  comply  with  the 
notice,  the  creditors  presented  a  petition  against  him. 
Substituted  service  of  the  petition  was  effected  in  the 
same  way  under  a  similar  order. 

On  the  13th  of  February  a  receiving  order  was  made. 
The  debtor  applied  to  have  the  receiving  order 
rescinded  on  the  ground  that  the  bankruptcy  notice 
and  the  petition  had  not  been  properly  served,  and  that 
the  proceedings  were  invalid. 

The  registrar  refused  the  application,  and  the  debtor 
appealed. 

Firminger,  for  the  debtof .— The  substituted  service 
in  each  case  was  ordered  under  rule  154.  But  the 
proviso  to  that  rule  only  applies  to  cases  where  the 
debtor,  if  he  could  be  found,  might  be  served 
personally.  It  does  not  apply  where  the  debtor  is  out 
of  the  Jurisdiction.  Fry  v.  Moore,  37  W.  B.  565,  23 
<2.  B.  D.  395,  shows  that  there  can  be  no  substituted 
service  of  a  writ  it  at  the  time  the  writ  was  issued  it 
•could  not  be  served  personally.  The  proper  course  here 
was  for  the  creditors  to  proceed  under  rule  166,  which 
provides  that  *'  where  a  debtor  petitioned  against  is  not 
in  England,  the  court  may  order  service  to  be  made 
within  such  time  and  in  such  numner  and  form  as  it 
ahaU  think  fit." 

Face,  for  the  petitioning  creditors,  was  not  called 
upon  to  argue. 

(o.)  Beported  by  F.  G.  Ruokvb,  Esq.,  Barrister.at-Law. 


Lord  EsHBB,  MJU— In  this  case  it  is  said  thst  [the 
registrar  had  no  Jurisdiction  to  order  substitntsd  ser- 
vice of  the  bankruptcy  notice,  because  at  that  tms  tbe 
person  to  be  served  was  not  in  England.  It  is  aigaed 
that  substituted  service  cannot  be  efCeeted  under  nils 
154  unless,  if  it  was  known  where  the  debtor  wss,  lis 
could  be  served  personally.  But  there  is  nothing  ia  ths 
rule  confining  it  to  cases  where  the  debtor  is  avoidhig 
service  within  the  jurisdiction.  II  ha  has  gonssbrosd 
to  avoid  service,  and  he  has  a  place  of  bosmsis  is 
England,  there  is  nothing  in  the  rule  to  show  thst  ssf> 
vice  cannot  be  made  at  that  place.  And  then  vsi 
evidence  before  the  registrar  which  SAtiafted  him  tlist 
the  debtor  had  gone  abroad  to  avoid  service.  lai^  v. 
Moore  there  was  no  suggestion  that  the  defendsatbsl 
gone  abroad  for  the  purpose  of  avoiding  service;  ths 
irregularity  there  consisted  in  issuing  a  writ  sgsiast  s 
defendant  who  was  out  of  the  jurisdiction  withoat  tiis 
leave  of  the  court,  and  the  obtaining  an  order  for  sob- 
stituted  service  was  considered  an  evasion  of  the  raks 
as  to  serrice  out  of  the  jurisdiction.  That  case  is  not  in 
favour  of  the  proposition  for  which  it  is  cited.  Ths 
same  remarks  apply  to  the  servioe  of  the  petition.  I 
think  that  all  the  objections  to  the  receiving  otder  fail, 
and  that  the  receiving  order  was  rightly  made. 

Fkt,  L.J.^I  agree. 

Lopss,  L.J.— I  also  affree.  In  WaU  v.  Banutt,^^ 
W.  B.  400,  3  Q.  B.  D.  183,  MsUor,  J.,  said  thst  ths 
object  of  the  High  Oourt  rule  proridlng  for  substitated 
service  was  to  obviate  the  difficultiea  that  the  plsintil 
might  be  exposed  to  by  reason  of  the  defendant's  go- 
ing abroad  to  avoid  personal  service.  I  think  that  nls 
154  has  the  same  object. 

Appeal  dismissed. 

Solicitors  for  the  petitioning  creditors,  E.  F.  A  B* 
Landcn. 

Solicitors  for  the  debtor,  Perkins  &  Satffyer. 


PromQ.  B.Div.  April  21. 

Eldeb  v.  Cabtsr.  {a.) 
Practice^DitcovenH-Order  for  production  ofdacume^ 

before  trial  by  person  not  a  party  to  action-^B.  8.  C^ 

1883,  ord.  37,  r.  7. 

The  court  has  no  iurisdidtion  under  rule  7  of  ordxr 
37  to  order  the  production  before  trial  of  documeats  hf 
persons  not  parties  to  the  ocf  ton. 

The  object  of  the  rule  was  not  to  increoMe  righUcs 
against  third  persons,  but  to  give  further  facUiUm  /er 
enforcing  rights  which  already  exisL 

Decision  of  the  Dlvisionsl  Oourt  (Huddleston,  B.,«« 
Grantham,  J.)  reversed. 

Appeal  from  the  judgment  of  the  DIvisiooal  Oowt 
(Huddleston,  B.,  and  Grantham,  J.).  ^ 

On  the  23rd  of  February,  1888,  Carter  obtamsd  • 
judgment  for  £4,000  against  Haldeman,  and  shoW 
afterwards  Carter,  undsr  section  14  of  1  &  2  Vict.  e.m 
obtained  a  charging  order  upon  37,5000  shares  altegjj 
to  belong  to  Haldeman  in  the  SUde  and  Spur  (W» 
Mines  (Limited).  Those  shares  were  atandifig  In  «is 
name  of  Elder,  but  it  was  aUeged  that  he  was  a  lasie 
trustee  for  Haldeman.  Shortly  afterwards  aa  injase- 
tion  was  granted  by  a  dirieional  oourt  w***^?* 
transfer  of,  or  any  dealing  with,  these  shares  nntll  sfiar 
the  trial  of  an  interpleader  issue  for  the  purpsie  « 
determining  what  interest  Hsldeman  had  in  them. 

(a.)  Exported  by  W.  Ivimet  Cook,  Esq.,  Barrister-st- 
Law. 
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On  the  28th  of  May,  1889,  an  iarae  was  directed  to 
be  tried  between  the  plaintifE  and  the  defendant  to 
Hoertain  whether  Haldeman  had  any,  and  what,  interest 
in  these  shares,  or  any  and  which  of  them. 

A  sammons  was  then  taken  ont  by  Garter  in  this 
interpleader  issne,  which  was  still  pending,  and  had  not 
been  tried,  asking  for  an  order  directing  the  attendance 
of  the  company  by  their  secretary,  or  other  proper 
offloer,  for  the  purpose  of  producing  their  books,  writ- 
ingi,  or  docnments  containing  any  entries  relating 
either  to  registration,  transfer,  or  ownership,  or  other 
deslings  with  the  shares  nambered  1  to  375,000,  and  for 
inspeotion  of  them.  The  only  party  to  this  summons 
besides  Garter  was  the  company. 

The  summons  was  referred  by  the  master  to  Denman, 
J.,  by  whom  it  was  referred  to  the  Divisional  Gonrt. 

The  Divisional  Gourt  (Huddleston,  B.,  and  Grantham, 
J.)  made  an  order  for  the  production  by  the  company 
before  the  master  in  chambers  of  their  books,  and  that 
the  defendant  should  then  be  at  liberty  to  inspect  the 
boob,  and  make  copies  or  extracts  therefrom. 
The  company  appealed. 

Johniton  Edu>ard$,  for  the  appellants. — ^The  court 
has  no  Jurisdiction  to  make  an  order  like  the  present 
agsiaat  persons  who  are  not  parties  to  the  issue.  If 
mle  7  of  order  87  purports  to  give  this  Jntisdiction  it  is 
«ttr<2  viru. 

He  referred  to  the  Judicature  Act,  1875,  s.  17;  Central 
Ifewi  {UmUedi  ▼•  EoBtem  Telegraph  Oo,,  32  W.  B. 
498;  RUhdon  y.  White,  5  Times  Rep.  69;  Siraher  y. 
BeynddB,  37  W.  B.  879,  22  Q.  B.  D.  262 ;  Warner  t. 
Mottee,  29  W.  B.  201,  16  Gh.  D.  100.  [Bowbw,  L.J.. 
nferred  to  AmoU  ▼.  Baye;  36  W.  B.  246,  36  Gh.  D. 
731.]  . 

VenneU,  for  the  respondent.— -There  is  Jurisdiction 
imder  rule  7  to  make  this  order.  The  rule  provides 
that  the  court  may  **  at  any  stage  of  the  prooeedings  " 
^er  the  attendance  of  any  person  for  the  purpose  of 
pfodndog  any  writings  or  other  document?.  [Lindlbt, 
L. J.— That  means  before  or  after  the  trial.]  The  object 
of  the  rule  was  to  facilitate  inquiries,  to  assist  litigants, 
sod  to  save  judicial  time.  The  rule  gives  an  enlarged 
power  to  the  court,  and  is  not  limited  to  the  case  of 
'Witnesses. 

He  referred  to  ord.  37,  rr.  8,  9  ;  Central  Newi 
{LimUed)  v.  EatUim  Telegraph  Co.;  Bankers'  Books 
Bridence  Act,  1879. 

Edwarde  was  not  called  upon  to  reply. 

LnrnLET,  L.  J.,  stated  the  facts,  and  continued : — ^The 
question  is,  whether  that  order  made  by  the  Divisional 
Oourt  is  right  or  wrong,  and  whether  it  can  be  sup- 
ported. I  confess  that  when  it  was  first  read  to  me  it 
appeared  to  me  to  be  one  the  like  of  which  I  had  never 
Men  or  heard  of  before,  and  the  more  the  matter  is  re- 
fleeted  upon  the  more  difi&cult  it  is  to  support  that 
Older.  I^t  us  see  exactly  how  the  matter  stands. 
This  company  is  no  party  whatever  to  the  interpleader 
tee.  I  do  not  say  in  point  of  fact,  but  in  point  of 
te>  the  company  has  no  more  to  do  with  it  than  I 
luiTe  or  any  stranger  has.  One  of  the  parties  to  the 
ieiue  says  this : — "  Somebody  has  got  some  books 
vUch  I  shonld  like  to  see  for  the  purpose  of  enabling 
Boe  to  go  into  court  and  try  my  case  upon  that  issue. 
There  is  ord.  37,  r.  7,  which  enables  the  court  to  order 
nybody  to  produce  anything  if  it  thinks  fit  at  any 
time,  and  I  can  apply  to  the  court  aud  get  an  order  to 
Me  those  books."  That,  to  my  mind,  is  a  very  startling 
application.  It  is  contrary  to  principle  as  far  as  I 
mdeiatand  it.  Putting  aside  the  facto  of  this  pttcticnlar 
Qise,  and  looking  at  it  as  a  general  proposition,  the 
general  proposition  is  this,  that  if  any  litigant  wants  to 
Me  books  or  documents  held  by  anybody  else  who  is 
aot  a  pnty,  and  thinks  they  will  be  useful  to  him,  he 


can  go  and  get  inspection  of  those  books  or  doou« 
ments  from  such  person.  That  is  entirely  contrary  to 
every  rule  relating  to  discovery  which  has  ever  existed 
either  on  the  common  law  side  or  the  equity  side  of  the 
court  It  is  a  well  established  rule  now  (the  origin  of 
it  I  do  not  recollect)  t^at  you  cannot  get  discovery 
except  from  a  party  to  the  action,  and  there  is  sense  in 
that  rule.  There  is  another  rule  equally  old  and  equally 
well  established,  that  you  cannot  make  a  mere  witness  a 
party  in  order  to  get  discovery  out  of  him.  That  would 
be  abusing  the  doctrine  of  production  and  discovery. 
This  particular  application  infringes  both  these  rules. 
The  inconvenience  and  danger  of  granting  such  an 
application  as  this  must  be  apparent,  I  think,  to  any- 
body who  considers  it.  But  then  reliance  is  placed  on 
ord.  37,  r.  7,  which  runs  thus  : — [HI^  lordship  read  the 
mle,  and  also  rules  8  and  9  of  the  same  order,  and  con* 
tinned : — ]  Now  on  considering  rule  7,  wide  as  the 
language  is,  it  does  not  say  at  what  time  or  at  what 
place  or  for  what  purpose  this  order  is  to  be  made  except 
for  the  purpose  of  producing  documents.  The  rule  is 
simple  enough.  There  were  difficulties  in  obtaining  the 
attendance  of  witnesses  and  production  of  documents  at 
common  law  except  on  the  trial  of  actions,  and  there 
were  statutes  passed  to  remove  these  diifipulties — ^the 
Statute  of  1  WilL  4,  o.  22,  s.  5,  and  the  Gommon  Law 
Procedure  Act,  1854,  s.  46,  and  when  the  rules  had  to 
be  recast  so  as  to  apply  not  only  to  common  law  actions, 
but  also  to  chancery  and  all  other  actions  in  the  High 
Gourt,  it  became  necessary  to  modify  and  change  the 
words  so  as  to  make  them  applicable  to  all  proceedings 
in  all  courts.  That  is  the  history  of  this  rule,  and  there 
is  no  question  at  all  that  it  is  a  most  useful  rule.  * 

But  the  question  is,  whether  we  are  to  construe  it  as 
introducing  a  practice  entirely  unheard  of  before,  and 
contrary,  as  I  have  endeavoured  to  show,  to  all  prin- 
ciple and  all  Justice.  Now  the  answer  to  Mr.  Vennell's 
argument  is  this,  that  you  must  look  at  this  rule  with 
reference  to  the  purpose  for  which  it  was  introduced ; 
and  that  purpose  was  not  to  give  the  litigant  a  right  to 
discovery  against  anybody  not  a  party  to  the  action.  So 
to  construe  it  would  be  to  abuse  the  mle.  The  object 
of  it  was  to  remote  the  diificulties  which  existed  in  com- 
pelling production  of  documents  at  various  stages  of  the 
proceedings,  both  before  and  after  the  trial,  at  the  hear- 
ing of  motions,  petitions,  summonses,  and  examination  of 
witnesses,  and  the  like ;  and  that  is  the  real,  legitimate 
object  of  the  rule,  though  it  is  not  necessarUy  confined 
to  production  on  the  hearing  of  any  motion  or  petition, 
because  there  may  be  some  proceeding  before  an  official 
referee,  or  an  examiner,  or  a  commission  to  take  evi- 
dence, to  which  this  rule  would  apply,  and  I  am  not  at 
all  desirous  of  doing  more  than  say  that  the  rule  cannot 
be  construed  so  as  to  enable  a  litigant  to  obtain  diecovery 
from  any  person  who  is  not  a  party,  which  is  the  object 
of  this  application.  I  have  no  doubt  whatever  that  what 
I  have  stated  is  the  true  view  to  take  of  the  rale  ;  and 
I  think  when  the  authorities  are  looked  at,  and  they  are 
very  few,  there  is  no  authority  whioh  is  adverse  to  that 
view.  The  view  of  Mathew,  J.*  as  expressed  in  the  case 
of  Central  News  {LimUed)  v.  Eastern  Telegraph  Co.,  is 
clear  that  this  rule  does  really  no  more  than  inoorporate 
the  preceding  statutory  enactments  to  which  I  have  re- 
ferred ;  and  I  think  that  is  so  with  this  explanation,  that 
the  language  is  made  a  little  more  general  so  as  to  ex- 
tend it  to  all  proceedings  in  the  High  Gourt  When 
that  case  came  on  on  appeal  from  the  decision  of 
Mathew,  J.,  before  the  Divisional  Gourt,  Watkin 
Williams,  J.,  suggested,  and  I  think  very  Justly,  that  if 
the  rule  were  to  bear  tiie  construction  contended  for  it 
would  be  a  very  serious  question  whether  it  was  not 
uUrd  vires;  and  I  concur  in  that  view.  If  it  is  to  be 
so  construed  as  to  give  any  litigant  the  right  to  see  the 
books  of  anybody  who  is  not  a  party  to  the  litigation,  I 
shonld  say  that  that  rale  would  be  ulird  vires  ;  though  I 
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am  sattfi&ed  that  that  is  npt  tha  trae  conatraotioa  of  it 
uor  the  true  meapiog.   .    ^      ■. 

Then, Mr.  YeuaeU  «ay8  that  upon  the  facts  this  oom- 
pfLUjf  aithoagh  nqt  a.  pc^rtj  to  this  prooeeding»  is  really 
80  interested  in  it  that  there  would  be  no  iojastioe  done 
in  this  particular  case.  I  think,  that  is  so.  Without 
going  into  the  merits,  I  tbiok  it  is  very  likely  that  In 
this  particular  case  there  would  not  be  any  particular 
injustice  done.  I  will  assume  that ;  but  the  princif^e 
involved  in  that  line  of  argument  is  a  dangerous  one,  and 
I  for  one  cannot  be  the  first  to  sanction  such  a  proceed- 
ing as  is  contended  for.  It  appears  to  nie  that  prin- 
ciple is  entirely  against  this  order.  Therefore  the- 
appeal  will  be  allowed,  and  the  order  will  be  discharged. 

BowBN,  LJ.-^I  am  of  the  same  opinion^  Hule  7  of 
order  37  is  not  intended  to  enlarge  the  rights  of  a 
litigant  to  discovery  against  third  persons  who  have 
nothing  to  do  with  the  action,  nor  to  enlarge  his  rights 
to  production  of  documents  against  them.  The  rule  u 
one  of  practice  and  procedure,  and  therefore  is  and  cau 
only  be,  a  rule  which  is  intended  to  enlarge  the  facilities 
of  obtaining  production  when  production  is  necessary 
for  the  purpose  of  justice. 

Now  in  the  pteaent  iustanco  the  production  of  the 
document  at  the  present  moment  cannot  be.  pecepsiry 
for  the  purpoee  ot  justicr.  Whoever  beard  that  there 
was  a  right  on  the  part  of  a  litigant,  at 'a  time  when 
there  was  no  pending  motion  and  no  pendiug  trial,  to 
obtain  inspection  of  a  document  which  belongs  to  a  third 
person,  unless  indeed  in  the  possible  case  where  produc- 
tion of  such  a  document  was  necessary  to  carry  out  an 
order  which  had  already  been  obtained.  The  truth  U 
that  no.  judge  has  a  right  to  think  the  production  of 
such  a  document  fit  at  this  particular  moment,  inasmuch 
as  it  is  interfering  with  rights  of  third  parties  at  a 
moment  when  there  is  no  evidence  being  taken  in  the 
cause  and  when  the  presence  of  the  document  is  not 
necessary  for  the  purpose  of  carrying  out  or  completiag 
ahy  order  which  has  been  made. 

The  Comnion  Law  Procedure  Act,  1854,  e.  46, 
introduced  at  common  law  a  very  valuable  means  of 
obtalniug  production  of  documents  on  the  hearing  of 
motions  and  summonses.  At  common  law  the  ordinary 
subpoena  was  a  euhjxena  ad  Uatificandum,  and  required 
the  witness  to  be  present  in  court  for  the  purpose  of 
giving?  evidence  to  be  used  at  the  trial.  The  Oommon 
Law  Procedure  Act  gave  judges  the  power  of  compelling 
the  attf udauoe  of  witnesses  to  be  examined,  and  of 
directing  that  documents  should  be  produced  upon  the 
hearing  of  motions  and  summonses.  Then  came  rule  7 
of  order  37^  the  object  and  sOope  of  which  (as  has 
always  been  sajd  with  regard  to  the  Judicature  Act)  is 
not  to  increase  rights  as  against  third  persons,  but  to  give 
further  facilities  for  enforcing  rights  which  already  exist. 
That  rule  does  to  a  dertain  extent  go  further  than  the 
Common  Law  Procedure  Act,  because  It  abstains  from 
naaking  it  a  condition  precedent  that  an  order  should  be 
made  upon  the  hearing  of  a  motion  or  a  summons.  It 
says  that  an  order  may  be  made  at  any  stage  of  the  pro- 
ceedings whenever  production  is  proper.  I  do  not  think 
we  ought  to  try  to  define  the  cases  exhaustively  in  which 
production  may  be  proper.  It  is  suifioient  to  say  that  I 
can  conceive  a  case  fn  which  production  of  a  document 
niight  be  proper  though  there  was  no  motion  or  summons 
pending;  for  instance,  if  an  order  had  already  beefi 
made  and  the  non-production  of  the  documents  by  the 
third  person  would  defeat  the  rights  vrhich  liad  already 
been  declared  and  defeat  the  order  which  had  already 
been  obtained. 
'  But  1  am  as  certain  as  one  can  be  of  anything  with 
regard  to  piractice,  that  it  is  not  intended  to  .enact  that 
at;  any  stage  of  a  proceeding  a  judge  may  make,  subject 
to  his,  dihcretioti,  an  order  on  a  third  pfr^on  for  the 
prottuction  of  a  document  which  belougt}  to  the  third 


person,  unless  the  production  ot  it  at  that  moment  is  ^ 
thing  to  which  the .  parties  are  entitled  for  the  parpoas 
of  justice ;  and  a  person  ia  not  entitled  for  the  purpois  . 
of  justice,  at  any  moment  during  a  suit,  simply  becaote 
;he  ia  a  liUgant,*to  see  what  is  in  the  possession  of  &  third 
person  and  to  have  production  of  it.  Such  a  thing  was 
never  beard  of.  I  do  not  believe  it  was  ever  dreamt  of 
until  rule  7  was.  submitted  to  the  ingenuity  of  ooiuiel. 
An  attempt  has  been  made  to  extract  out  of  a  rale 
which  simply  refers  to  practice  and  procedure  io  sn 
action  a  power  ot  obtaining  inspection  from  a  thiid 
person  outside  tht>  action.  If  such  a  power  exists  it  is 
most  inquisitorial,  and  might  be  used  for  purposes  of 
infinite  oppression.  In  this  particular  case  I  dace  ny 
it  would  work  no  oppression  at  all ;  but  we  have  to 
construe  the  rule.  The  order  will  be  discharged,  wi& 
costs  here  and  below. 

Appeal  aUowed, 
',    Solicitors,  Burn  &  Berridge  ;  2r.  C,  Barker* 


From  Q.  B.  Dlv.  Feb.  20 ;  Uaich  SI. 

KiSAKLBT  V.  Thoksok  &  Wabb.  (a.) 

Contract  —  llligal    purpo$e  —  Particd  per/ormanet^ 
Adion  to  recover,  money  paid. 

If, money  hai  been  paid  in  pursuance  of  an  tRegai 
agreement,  and  any  auhataniial  part  of  the  illegal  pur* 
poee  has  been  performed,  the  money  cannot  be  reemtrti 
back,  although  part  of.  the  agreement  stiU  renudm  as-  • 
performed* 

Taylor  v.  Bowers,  24  W.  B.  499,  1  Q.  B,  D.  291,  ib- 
cuisedf  and  distinguiehed. 

Appeal  from  the  decision  of  a  divisional  court 
(Huddleston,  B.,  and  Stephen,  J.). 

On  the  2nd  of  July,  1886,  a  receiving  order  was 
made  against  one  William  Clark,  on  the  petitioa  ot 
Frederick  Baynes,  and  on  the  15th  of  July  be  was 
adjudged  bankrupt. 

On  the  6th  of  October,  1887,  the  plaintiff,  who  wis  a 
friend  of  Clark,  called  upon  the  defendants,  who  wsn 
acting  as  the  solicitors  to  Baynes,  and  offered  to  pay 
Baynes  £40  towards  the  C98ts  to  which  he  had  been  pot 
provided  that  he  would  not  appear  on  the  piU)lio 
examination  of  Clark,  nor  oppose  his  order  of  dischaige. 
The  defendants  agreed  to  accept  this  offer,  and,  aocord- 
ingly,  received  from  the  plaintiff  the  anm  of  £40,  for 
whioh  they  gave  a  receipt,  which  stated  that  in  con* 
eideration  of  the  sum  of  £40,  "  we  waive  all  our  olaioi 
for  costs,  and  undertake  not  to  appear  at  the  banknipt'a 
public  examination,  nor  to  oppose  his  order  ot  dii- 
charge." 

■'  On  the  7th  of  October,  1887,  the  public  examlDalion 
tof  the  bankrupt  was  held,  at  which  neither  the  defend- 
ants nor  Baynes  appeared. 

i  On  the  3rd  of  August,  1888,  the  bankrupt '  iwt 
having  applied  for  his  order  of  discharge,  the  pUiatiif 
demanded  from  the  defendants  the  return  of  the  £^ 
land  upon  their  refusal  he  brought  the  present  action  to 
recover  it,  on  the  ground  that  it  had  been  given  lor  an 
illegal  consideration. 

;  Field,  J.,  at  the  trial  left  the  parties  to  move  for 
judgment,  whioh  the  Divisional  Court  entered  for  the 
jdefendants. 

The  plaintiff  appealed. 

\  Grump^  Q,G.,  Sidney  Wooif,  Q.O.,  and  Lems 
•ThomaBf  for  the  plaintiff. — Where  money.  Is  paid  uadsr 
Isn  illegal  contract,  ao  long  as  any  part  of  that  contnst 
Iremains  unexecuted  it  can  fait  secovered  back.    Tks 

(a.)  Beported  by  A.  P.  PmcnvAL  Ksbp,  Esq..  Banis«a* 

'...•':.       .•     .    *t-Law.. 
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ggnement  is  ondoubtedly  illegal :  Hall  ▼.  Dyaout  1*^ 
Q.B.  785;  but  as  long  ns  the  iU^giil  purpose  hna  not 
been  accomplished  the  contract  is  executory,  and  the 
money  may  be  recovered  :  Taylor  r.  Boweri,  24  W,  K. 
4W,  1  Q.  B.  D.  291  ;  Herman  r.  Jeuchner,  33  W.  R. 
608,  15  Q.  B.  D.  561 ;  TappenfJen  t.  Randall,  2  Bos. 
ft  P.  467 ;  Wihon  v.  Strugntll,  7  Q.  B.  D.  548,  30 
W.  R.  Dig.  50. 

They  alao  referred  to  Collins  v,  Blantern^  1  Soo,  L,  0., 
9lh  ed.,  398  ;  Merryweather  r.  Nixan,  2  8m.  L.  0., 
9th  ed.,  569 ;  Atkinson  v,  Denhy,  9  W.  R.  539,  6  H.  & 
K.778;  8ymt9  v.  Utighei,  L.  R.  9  Eq.  475,  18  W.  R. 
Cb.  Dig.  139;  Lnwry  ▼.  Bourdieu^  Doug.  468; 
Avheri  ▼.  Walsh,  3  Tauut.  277. 

Edxoard  Clayton  {Jdf,  Q.O.,  with  him),,  for  the 
dfifendants. — ^The  defendants  were  acting  aa  agents, 
sod,  bafing  paid  over  the  A40  to  their  principal,  are  no 
loDgfr  liable.  There  is  no  case  in  which  money  haa 
been  recovered  when  part  of  the  illegal  purpose  for 
which  it  was  paid  haa  been  carried  out. 

Qfvmp^  Q,0,f  replied, 

Cur»  adv.  vuU, 

Harch  31.— Fry,  L.J.— In  the  Judgment  that  I  am 
tboat  to  deliver  the  Lord  Ohief  Justice  and  the  Master 
of  the  Rolls  concur. 

The  facts  are  ahortly  these.  [The  Lord  Justice  stated 
the  facts,  and  eoutinued : — ]  Now  the  tendency  of  such  a 
btrgaia  as  that  entered  into  between  the  plaintifC  and  the 
defendants  is  obvious.  It  tends  to  pervert  the  course  of 
JQitioe.  Although  the  defendants  were  under  no  pbltgation 
to  appear,  tbey  certaiitly  were  under  an  obligation  not  to 
oontiact  themseWes  out  of  the  opportunity  of  appearing. 
The  ease  of  ffaU  v.  Dyson  was  cited  in  support  of  the 
Miggeetion  that  this  was  an  illegal  agreement,  and  it 
wa«  not  argued  on  the  other  side  that  it  was  legal.  It 
most,  therefore,  I  think,  be  taken  to  be  an  illegal  agree- 
ment. As  a  general  rule,  when  a  plaintiff  cannot  get  at 
the  money  whicli  he  seeks  to  recover  without  setting  up 
an  illegal  contraot  he  cannot  succeed.  The  rule  in  such 
s  case  is  potior  est  conditio  possidentis^  There  is  another 
general  rule — namely,  that  where  there  is  a  voluntary 
payment  of  money  it  cannot  be  recovered  back.  It 
foUowa,  therefore,  that  in  this  case  the  plaintiff  cannot 
Kco?er  back  tha  £40,  because  he  cannot  do  so  without 
setia'Dg  up  an  illegal  contract.  In  CoUins  v.  Blantern 
Wilmot,  0.  J.,  Bajs,  ••  Whoever  is  a  party  to  an  unlawful 
contract,  if  he  hBth  once  paid  the  money  stipulated  to  bo 
paid  in  pursuance  thereof  he  shall  not  have  the  help  of 
theobnrt  to  fetcb  it  back  again.  You  shall  not  have  a 
right  of  action  when  yon  come  into  a  court  of  Justice  in 
this  unclean  manner  to  recover  it  back.  Procul  o  proeul 
vteprofani," 

To  that  general  rule  there  are  undoubtedly  several 
exceptions,  or  apparent  exceptions.  One  of  them  is  the 
ttie  of  oppressor  and  oppressed,  in  which  the  oppressed 
P^y  may  usually  recover  from  the  oppressor.  In  such 
esse  the  maxim  in  pari  ddicto  potior  est  conditio 
posndtntis  does  not  apply,  because  the  illegality,  the 
^ictt]iB  not  the  same.  There  are  other  exceptions 
where  there  are  illegalities  arising  or  statutes  passed  for 
the  protection  of  classes  of  persons,  and  where  the  person 
*eekiQg  to  reooTer  is  a  member  of  the  protected  class-— 
for  inatance,  oontraota  void  for  usury.  In  such  oases 
the  one  wrongdoer  may  recover  from  the  other,  although 
both  have  been  parties  to  an  illegal  contraot.  In  the 
PKsent  case  a  third  exception  to  the  general  rule  is  sug- 
gsited  on  the  anthority  of  the  Judgment  of  this  court  in 
%for  ▼.  Bowers,  In  that  case  Mellieh,  L.J.,  said,  *'  if 
iBoney  it  paid  or  goods  delivered  for  an  illegal  purpose, 
the  person  who  has  so  paid  the  money  or  delivered  the 
goods  may  recover  them  back  before  that  purpose  is 
onried  out."  Now  it  is  remarkable  that  that  proposition 
ft  to  be  found  in  no  earlier  case  than  Taylor  v.  Boufsrs, 


and  I  cannot  help  saying  for  myself  that  I  think,  not- 
withstanding the  high  authority  of  Mellisb,  L.J.,  that 
that  case  may,  at  some  time  hereafter,  require  conaidera- 
tion  by  a  higher  tribunal,  and  in  this  view  I  have  the 
entire  concurrence  of  the  Lord  Chief  Justice.  Bat,  even 
assuming  that  exception  to  exist,  does  it  apply  to  the 
present  case  P  What  is  the  condition  of  things  if  the 
illegal  purpose  has  been  carried  out  In  a  material  part  P 
In  the  present  case  the  contract  was  not  to  appear  at 
the  public  examination,  as  well  as  not  to  oppose  the 
order  of  discharge.  The  flrat  part  has  been  performed, 
though  the  last  remains  still  unperformed.  Can  it  bo 
contended  that,  if  the  illegal  contract  had  been  carried 
out  in  part,  the  money  can  still  be  recovered  because 
part  remains  to  be  performed?  In  my  Judgment  it 
cannot.  Suppose  A.  pays  B.  £100  on  a  contract  that  B. 
shall  murder  C.  and  D.  B.  murders  C.  but  not  D. 
Surely  it  cannot  be  said  that  A.  can  recover  back  the 
£100. 

I  hold,  therefore,  that,  where  there  has  been  a  partial 
performance  of  an  illegal  purpose  in  a  substantial 
manner,  it  is  impossible  to  recover  the  money  paid  under' 
the  illegal  contract,  although  part  still  remains  unper- 
formed. We  have  been  pressed  with  the  observations 
of  the  Master  of  the  Rolls  in  Herman  v.  Jevchnerf  and 
it  was  said  that  he  had  laid  down  that,  as  long  as  any 
part  of  the  contract  remained  imperfectly  performed, 
the  money  could  be  recovered.  I  do  not  think  that  his 
language  will  bear  that  construction,  and  in  that  oaao 
the  court  were  of  opinion  that  the  contract  bad. been 
folly  performed.  Whatever  the  construction  of  his 
words  may  be,  I  have  his  authority  for  stating  that  hO' 
concurs  in  the  views  I  have  now  expressed.  The  i^peal» 
therefore,  in  our  opinion,  fails,  and  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Aird  A  Hood. 

Solicitors  for  the  respondents,  W,  Perks* 


From  Prob.  Div.  and  Adm.  Biv. 


Feb.  &• 


EouTH  {otherwise  Fkt)  v.  Fkt.  (a.) 

Divorce — Practice  —  Suit  /or  nullity  of  marriage  ^^ 
Alleged  insanity  of  wife  —  Insanity  disputed  ^^ 
Appointment  of  guardian  ad  litem — Divorce  and 
Matrimonial  Rules  and  ReguUUions,  r.  196. 

An  order  ought  not  to  he  made,  under  rule  196  of  the 
Divorce  and  Matrimonial  RuleSf  appointing  a  guardian' 
ad  litem  to  a  person  alleged  to  he  of  unsound  mind  where 
there  is  a  suhstantial  and  bon&  fide  dispute  wMher  such 
person  is  or  is  not  of  unsound  mind. 

Order  of  Butt,  J.  (15  P.  D.  26),  affirmed. 

Semble  {per  Lindley  and  Lopes,  L.JJ.),  that  the  power 
given  by  rule  196  to  appoint  a  guardian  ad  litem  to  a 
person  of  unsound  mind  is  only  exercisable  wTiere  sueh^ 
person  hcu  been  so  found  by  inquisition.  n 

Appeal  from  Bott,  J. 

Mr.  Fry  married  Mrs.  Routh  in  June,  1889.  In 
November  following,  £.  Stanley  Routh,  a  son  of  Mrs. 
Fry  by  her  former  marriage,  obtained  an  order  from  the 
registrar,  under  rule  196  of  the  Rules  and  Regulations  in 
;  Divorce  and  Matrimonial  Causes,  appointing  him  his 
'  mother's  guardian  od  litem  for  the  purpose  of  promoting 
a  suit  to  declare  her  marriage  with  Mr.  Fry  null  and 
void,  on  the  ground  that  she  was  insane  at  the  time  it 
was  solemnized. 

In  December,  1889,  Mrs.  Ttj  applied  to  discharge 
that  order,  adducing  evidence  of  her  sanity. 

Role  196  is  as  follows:— "A  committee  duly  api» 

.(a.)  Reported  by  R.  H.  Dbakb,  Esq.,  Barrister-a^LaW. 
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pointed  of  a  person  found  by  inqnlsition  to  be  of 
unsonnd  mind  may  take  ont  a  citation  and  proeecnte  a 
fluit  on  behalf  of  snoh  penon  as  a  petitioner,  or  enter  an 
appearance,  intervene,  or  proceed  with  the  defence  on 
behalf  of  such  person  as  a  respondent ;  bnt  if  no  com- 
mittee should  have  been  appointed,  application  is  to 
be  made  to  one  of  the  registrars,  who  will  assign  a 
gnardian  to  the  person  of  unsound  mind  for  the  purpose 
of  prosecuting,  intervening  in,  or  defending  the  suit  on 
his  or  hei  behalf :  provided  that  if  the  opposite  party  is 
already  before  the  court  when  the  application  for  the 
assignment  of  a  guardian  is  made,  he  or  she  shall  be 
served  with  notice  by  summons  of  such  application." 

Butt,  J.,  discharged  the  registrar's  order,  on  the 
ffround  that  such  an  order  ought  not  to  be  made  where 
uiere  is  a  bond  fide  and  substantial  dispute  as  to  the 
sanity  of  the  party. 

K  S.  Bouth  appealed. 

WUlis,  Q.0.9  and  SearUf  for  the  appellant— The 
petitioner  alleges  that  the  lady  was  of  unsound  mind, 
and  consequently  incapable  of  oontraotiog  a  marriage. 
The  present  question  arises  under  rule  196  of  the  Divorce 
•and  Matrimonial  Bules  and  Begulations.  It  la  con- 
tended against  us  that  rule  196,  so  far  as  it  gives  power 
to  appoint  a  guardian  ad  liian  to  a  party  of  unsound 
mind,  does  not  apply  until  the  party  has  been  found  a 
Innatio  by  inquisition.  [Oottom,  L.  J. — ^My  impression  is 
that  the  rule  does  apply  to  a  case  where  there  has  been 

00  inquisition,  bnt  not  to  a  case  where  the  lunacy  is  dis- 
puted. LoFBs,  LJ". — I  cannot  help  thinking  that  the 
inquisition  is  a  condition  precedent  to  the  appointment 
of  a  gusrdian  under  the  rule.]  In  EancoA  v.  Peatf/f 
15  W.  B.  719,  L.  B.  1  P.  &  D.  385,  the  case  was 
tried  with  only  a  guardian  (td  litem,  though  the  sanity 
was  in  question.  The  Jurisdiction  of  the  court 
cannot  be  ousted  by  the  mere  allegation  of  the  lady 
that  she  was  sane.  Her  sanity  is  a  question  to  be 
determined  by  the  court.  It  cannot,  surely,  be  neces- 
sary to  have  an  inquisition  in  every  case  in  order  to  stop 
or  avoid  the  marriage  of  a  person  of  unsound  mind  not 
«o  found.  This  lady  is  so  insane  that  she  is  in  the  habit 
of  sending  food  and  wine  to  her  son's  grave  in  the 
€^^l^tery.  It  wonld  be  very  inconvenient  if  no  one 
could  get  a  decree  of  nullity  without  an  inquisition. 
There  bad  been  none  held  in  Lord  Durham^s  caee, 
10  P.  B.  80,  33  W.  R.  Big.  96  ;  Cannon  v.  Smalley, 
10  P.  B.  96,  33  W.  B.  Big.  96;  or  Hunter  v. 
Sdney,  otherwiee  Hunter,  10  P.  B.  93,  33  W.  B. 
Dig.  96.  The  present  question  is  whether  the  lady  is 
insane  now,  not  whether  she  was  insane  at  the  time  of 
the  marriage,  and  it  the  court  is  not  satisfied  with  the 
af&davit  evidence  there  ought  to  be  some  means  of 
deciding  it  without  having  an  inquisition. 

They  also  referred  to  Mordaunt  v.  Mordaunt,  18 
W.  B.  845,  20  Ibid.  553,  L.  B.  2  P.  &  B.  109,  382. 

Beid,  Q*0.,  and  Middhton,  for  the  wife,  and  Indtr- 
wide,  Q.(/*,  and  Bargrave  Deane,  for  the  husband,  were 
not  called  upon. 

Oottom,  L.J.— ^This  is  an  appeal  against  an  order  of 
Butt,  J.,  discharging  an  ex  parte  order  of  the  registrar 
appointing  a  guardian  ad  litem  to  a  lady  alleged  to  be 
of  unsound  mind,  and  who  had  not  long  been  married. 

1  will  not  give  any  opinion  as  to  whether  she  was  of 
nnsound  mind  at  the  date  of  her  marriage,  or  whether 
she  is  so  now,  because  I  shall  not  base  my  decision  on 
any  such  considerations*  In  my  opinion  an  order  of 
this  kind,  under  rule  196,  ought  not  to  be  made  where 
there  is  a  honSfide  dispute  at  the  time  of  the  application 
aa  to  the  insanity  of  the  party.  The  question  is, 
whether  the  court  shall  give  someone  else  the  conduct  of 
the  suit,  on  the  ground  that  the  person  who  wishes  to 
bave  the  conduct  of  it  says  that  this  lady  cannot  act  for 
herself  because  she  is  of  unsound  mind.  In  my  opinion 
the  court  ought  not  to  do  so  where  there  is  an  honest 


and  substantial  dispute  whether  she  is  now,  or  waa  si  tbe 
time  the  order  was  made,  of  unsound  mind.    I  sib  no: 
at  present  inclined  to  assent  to  the  view  of  Lopse,  Li., 
that  an  inquisition  must  have  been  held  before  a  gux- 
dian  can  be  appointed* under  this  order.    Ae  the  role 
applies  to  parties  defending  as  well  as  to  parties  pstittos- 
ing,  it  might  occasion  serious  inconvenience  to  hold  tint 
where  a  person  of  unsound  mind  is  defending,  no  dsfaooe 
can  be  put  in  till  such  person  has  been  found  lanstis  ^ 
inquisition.    But  where  there  is  a  hond  fide  diepvtesi  to 
the  ins€mity,   I  do  not  think  a  guardian  oa^t  lo  be 
appointed.      In  my  opinion  there  is  an  honot  ud 
substantial  queation  raised  in  the  present  caie  y  to 
whether  this  lady  is  not  now  of  sonnd  mind,t]iQBgiil 
say  nothing  as  to   what  she  was  at  the  time  of  fte 
marriage.     I  think,  therefore,  the  order  msde  by  Bstt, 
J.,  discharging  the  order  of  the  registrar,  wu  ligbt,  Bofc 
on  the  ground  that  the  registrar  was  wrong  apoa  tin 
materials  before  him,  but  on  the  ground  that  tbesii- 
dence  before  the  judge  showed  that  the  esse  wai  Bot 
one  in  which  it  was  right  to  make  such  an  order. 

LnrDLBY,  L.  J.— In  this  case  an  ex  parte  order  m 
obtained  from  a  registrar  appointing  a  guardian  od  Ukm 
to  a  married  woman,  the  object  being  to  enaUe  Urn  to 
present  a  petition  in  her  name  to  have  her  maiiiage 
declared  void,  on  the  ground  that  she  was  of  BoaoBBil 
mind  at  the  time  of  Its  solemnizition.  She  denieithst 
she  is  of  nnsound  mind,  and  brings  medical  evidsnee  of 
considerable  weight  to  support  her  denial.  It  losU 
be  monstrous  that  a  self-appointed  guardian— that  li, 
one  appointed  ex  parle— should  be  allowed  to  go  ob  wHb 
such  a  petition  when  a  defence  of  that  nature  ia  pst 
forward.  What  ought  to  be  done,  in  my  opinion,  ii  (0 
let  Mr.  Bouth  get  an  inquisition,  if  he  pleases,  and  tbs, 
if  the  lady  is  found  lunatic,  her  committee  can  petitios , 
but  if  no  committee  Is  appointed,  a  guardisn  oaa  be 
appointed  for  the  purpose  of  petitioning. 

Upon  the  true  construction  of  rule  196  I  am  bound  to 
say  I  think  an  inquisition  must  have  been  held  before  t 
guardian  under  the  rule  can  be  appointed.  Bat  I  deiiie 
to  base  my  decision,  not  on  that  ground,  bnt  oa  tbe 
ground  that,  even  assuming  the  rule  to  be  applioiUe 
where  the  party  has  not  been  found  lunatic  by  faotqnifitioB, 
a  guardian  ought  not  to  be  appointed  under  it  wbcie 
there  is  a  bond  fide  and  substantial  question  whsthsrthi 
party  is  of  unsound  mind  at  the  time. 

LopBS,  L.J. — I  am  of  opinion  that  this  order  of  tbe 
registrar  should  be  rescinded,  and  that  Butt,  J.,  vei 
right,  on  two  grounds,  in  rescinding  it  :^Fieat,  on  the 
ground  that  the  rule  does  not  apply  to  the  ones  ol  e 
party  who  has  not  been  found  lunatic  by  inqmeitMs; 
and,  secondly,  on  the  ground  that  even  if  it  do« 
so  apply,  an  order  ought  not  to  be  made  under  it  when 
there  is  a  bond  fide  dispute  as  to  the  inaanlty  of  ths  pai^* 
The  first  point  arises  on  the  construotion  of  ruls  190,  sad 
I  entertain  a  confident  opinion  that  that  mis  ia  oaHy 
applicable  where  an  Inquisition  has  been  held  sad  tbe 
patty  has  been  found  of  unsound  mind*  That  I  iln^ 
believe  was  the  intention  of  those  who  framed  thle  lalft 
Then,  if  a  committee  is  appointed  after  the  InqnisitiflB, 
he  is  the  proper  person  to  petition  or  defend;  bat  if  s 
committee  has  not  been  appointed  to  the  penoa  ao 
found  by  Inquisition  to  be  of  unsound  mind  (for  ths^  I 
think,  is  the  reasonable  way  of  reading  the  rule)  theas 
guardian  ad  litem  may  be  appointed.  I  do  not  tbsai 
it  was  intended  that  the  question  of  hiasaity 
should  be  discussed  before  the  jodge  or  bsfoM 
the  registrar.  It  is  true  that  the  rule  Is  in  eaa 
way  an  enabling  rule,  as  It  enables  a  goardiaa  ad  Utat 
to  be  appointed,  but  on  the  other  hand,  whils  it  k 
enabUag,  it  is  also  restrictive  in  this  way,  that  it  eiV 
gives  the  conduct  of  the  suit  to  another  person  on*'^ 
and  firm  evidence  that  the  party  is  nnfit  to  hsvi  tbs 
conduct  of  it  herself.    It  la  not»  thenfcn^  toNdOB- 
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itrned  ao  liberally  as  it  it  were  a  purely  enabling 
rale. 

With  Kgard  to  the  Beoond  point,  aMnming  that  the 
rale  i»  Applioable  to  cases  where  there  has  been  no  in- 
qalnfeioD,  I  agree  with  the  rest  of  the  eonrt  that  a 
goardisn  ooght  not  to  be  appointed  nnder  it  where  there 
is  s  bond  fide  dispute  as  to  the  sanity  of  the  party. 

I  think,  therefore,  the  order  of  Butt,  J.,  was  right* 

Affpnl  dUm%$9ed, 

Solicitors  for  the  wife,  Irvine,  Hodgti,  Jt  Borroutman, 
Solicitors  for  the  husband,  Fry  6b  Hudson. 
SoHcItors  for  the  guardian,  Woniner  A  Sons. 


W^  <Smix  of  Suffice* 

Ohan.  Di?.  \  *     n  «•    -m-     o 

Chittj,J.  /  April  26;  May  2, 

In  re  Geobge. 
Feancis  t^.  JBeuce.  (a.) 

hmiteory  note  —  Benuneiaiion  —  Note  payable  on 
deaumd—Maturity-'Bille  of  Exchange  Act,  1882  (45 
A46rtcf.e.61),  «a.  62,89. 

A  testator,  having  lent  a  niece  £2,000,  secured  by  a 
prsmisiory  note  payable  on  demand,  made  a  codicil  to 
his  vrill,  by  which  he  had  bequeat?ied  to  her  a  sum  of 
£6,000,  and  recited  the  existence  of  the  loan,  which  he 
fsished  to  be  considered  an  advance  on  account  of  the 
legacy  o/ £6,000,  and  directed  that,  if  the  sum  of  £2,000 
shmUd  he  due  and  owing  at  his  death,  such  moneys 
should  be  deducted  from  the  said  legacy,  and  that  the 
soid  kgaey  should  be  reduced  accordingly,  in  satisfaction 
of  ike  moneys  due.  About  two  hours  before  his  death  he 
expressed  a  desire  to  destroy  the  promissory  note  and  to 
for^ve  the  debt.  The  note  could  not  then  be  found,  and 
a  stranger  present  wrote  a  memorandum  of  his  wishes, 
^\ick  was  not  signed  by  him, 

Edd,  that  there  was  no  absolute  and  unconditional 
renunciation  in  writing  under  the  Bills  of  Exchange  Act, 
1882,  s.  62.  A  promissory  note  payable  on  demand  is  at 
maturity  as  soon  as  made. 

Notion  V.  Ellam,  2  M,  <k  W.  461,  followed. 

Adjourned  summons. 

By  his  will,  dated  the  6th  of  July,  1887,  Thomas 
Welliogton  Greorge  appointed  W.  Bruce,  A.  Kershaw 
Francis,  and  R.  O.  Brook,  the  defendants,  exeoutors 
thereof.  Among  other  legacies  he  bequeathed  to  his 
&ieoe»  the  plaintiff  M.  A.  Francis  (or  her  children,  in  the 
«vent  of  her  predeceasing  him,  which  did  not  happen), 
Ae  lum  of  £6,000. 

By  a  codicil,  also  dated  the  6th  of  July,  1887,  after 
'edkbg  that  by  his  will  he  had  bequeathed  to  the 
plaintiff  the  before-mentioned  legacy  of  £6,000,  and 
Kdting  that  he  had  lent  to  the  plaintiff  the  sum  of 
^2|000,  which  he  wished  to  be  considered  as  an  adTanae 
00  account  of  the  legacy  of  £6,000,  he  continued  i^ 
"Kov  I  hereby  declare  that  if,  at  my  decease,  the  said 
fliiin  of  £2,000,  or  any  part  thereof,  or  any  interest 
hereon,  shall  be  due  and  owing  from  the  haid  Margaret 
Anne  Francis  or  her  representatiyes  to  me,  then  and  in 
mch  case  all  moneys  due  to  me  as  aforesaid  shall  be 
deducted  from  the  said  legacy  of  £6,000  which  I  haTo 
^  my  said  will  bequeathed  to  or  for  the  benefit  of  the 
Mid  Hargaret  Anne  Francis  and  her  children.  >  And  I 
direct  that  in  such  case  the  said  legacy  shall  be  reduced 

(9.)  Beported  by  W.  H.  Quabhell,  Esq.,  Barrister-at- 
Law. 


accordingly  in  satisfaction  of  tne  moneys  due  to  me  as 
aforesaid."    . 

The  sum  of  £2,000  referred  to  in  the  said  codicil  was 
lent  to  the  plaintUt  by  the  testator  on  the  6th  of  Sep- 
tember, 1886,  and  a  promissory  note  payable  on  demand, 
for  that  amount,  together  with  interest  thereon  at  the 
rate  of  4  per  cent,  per  annnm  from  the  date  thereof, 
was  signed  by  the  plaintiff. 

On  the  30th  of  August,  1889,  the  testator,  tiro  or 
three  hours  before  his  death,  directed  the  promissory 
note  to  be  brought  to  him  that  he  might  destroy 
it.  Search  was  made,  but  the  note  could  not  be  found. 
The  testator  then  declared  that  he  wished  to  give  the 
£2,000  to  the  plaintiff,  and  to  forgive  her  the  debt. 
He  also  said  that  he  wished  the  note  to  be  destroyed, 
and  the  following  memorandum  of  his  intentions  and 
wiebes  was  written  down  at  the  time  at  his  instance  :— 

'*  30th  August,  1889.— It  is  by  Mr.  Gaorge's  dying 
wish  that  the  cheque  {sic)  tot  two  thousand  pounds 
money  lent  to  Mrs.  and  Mr.  Francis  be  destroyed  as 
soon  as  found.  Mr.  Oeorge  is  perfectly  conscious  and 
in  his  sound  mind. — (Signed)  Nurse  Tbatiss." 

The  testator  died  on  the  30th  of  August,  1889,  and 
his  will  and  codicil  were  duly  proved  by  all  the  defend- 
ants. 

The  promissory  note  was  found  shortly  after  his 
death  by  two  of  the  defendants  in  a  safe  in  the 
testator's  house. 

On  the  8th  of  January,  1890,  the  plaintiff  took  out 
an  originating  summons  asking  for  a  determination  of 
the  following  questions :  (1)  Whether,  in  the  events 
which  had  happened,  the  sum  of  £2,000  mentioned  in  the 
codicil  was  owing  at  the  decease  of  the  testator,  and 
whether  or  not  the  plaintiff  was  entitled  to  the  payment, 
in  full  of  the  legacy  of  £6.000P  (2)  Whether,  if  the  court 
should  be  of  opinion  that  the  sum  of  £2,000  was  not 
owing,  the  plaintiff  was  chargeable  with  the  apportioned 
interest  op  to  the  time  of  the  determination  of  the  in* 
debtedness  P 

Bomer,  Q.O.,  Upjohn,  and  «7.  Bolt,  for  the  plaintiff.— 
This  is  not  a  donatio  mortis  causa,  nor  is  it  a  revocation 
of  the  codicil,  but  a  renunciation  of  the  debt.  Before  the 
Bills  of  Exchange  Act,  1882,  a  simple  contract  might 
before  breach  be  waived  or  discharged  without  a  deed, 
and  without  consideration ;  after  breach,  by  deed,  or 
for  consideration.  Bills  of  exchange  were  exceptions  to 
the  general  rale,  and  could  be  waived  by  parol :  Bjlea 
on  Bills,  11th  ed.,  p.  6.  Promissory  notes  are  and  were 
on  the  same  footing  as  bills  of  exchange :  Foster  v. 
Dawber,  6  Ex.  851,  Byles  on  Bills,  11th  ed.,  p.  196, 
14th  ed.,  p.  265.  By  section  62  of  the  Act  of  1882  re- 
nunciation must  be  in  writing.  Section  89  makes  (with 
the  neoessary  modifications)  the  Act  applioable  to  pro- 
missory notes.  In  this  case  the  renunciation  was  not 
signed  by  Gsorge,  but  that  does  not  affect  its  validity ; 
section  62  does  not  say  **  signed,*'  but  only  "  in  writing," 
and  the  nurse  was  his  amanuensis.  Besides,  the  words 
in  section  62  are  ''  at  or  after  its  maturity  '* :  this  note, 
being  ''  upon  demand,"  was  never  really  "  at  maturity," 
for  a  sum  payable  upon  demand  U  not  mature  until  a 
demand  is  made.  [Ohutt,  J. — It  seems  dear  that  a 
promissory  note  payable  on  demand  is  a  present  debt, 
increasing  day  by  day  with  interest :  Bumball  v.  Ball, 
10  Mod.  38  ;  Collins  v.  Benning,  12  Mod.  444  ;  Norton  v. 
Ellam,  2  M.  &  W.  461 ;  Garden  v.  .Bftice,  16  W.  B.  366, 
L.  B.  3  0.  P.  300.  Di^  of  grace  are  not  allowed  on  a  bill 
payable  on  demand  :  Christie  v.  FonsuA,  Selwyn  N.  P. 
13tbed.,301.]  IByrne,  Q.C.yteiemdtoOapp v. Lancaster, 
Ore.  Eliz.  548.]  There  is  writing  enough  to  satisfy  the 
statute,  but  the  plaintiff  is  entitled  to  the  benefit  of  the 
testator's  intentions  on  the  ground  also  that,  if  the 
writing  is  not  sufficient,  there  was  the  dear  intention  to 
deliver  up  the  note  «*  to  the  acceptor.^  The  plaintiff  is 
in  that  position,  and  the  actual  deliveiy  up  was  only 
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prevented  by  the  fact  that  the  note  ooald  not  be  foand 
at  that  moment.  The  intention  was  flnal»  it  was  bii 
dying  wish* 

Byrne,  Q.C,^  and  J.  IF*  Dunning,  for  the  defendant*. — 
Section  62  of  the  Hills  of  Exchange  Act,  1882,  ooTere 
the  case.  There  waa  no  renunciation  In  writing,  the 
writing  by  the  nurdc  was  a  mere  note  of  what  had  been 
eaid.  The  intention  eo  expressed  is  without  value  if  there 
was  no  actual  delivery  up.  [Ghzttt,  J.— -The  intention 
of  destroying  is  not  sufiQoieat.].  The  testator  oould 
have  altered  his  expressed  intention  at  any  time  before 
hie  death,  he  had  a  locus  petiiteniim,  [Chittt,  J.— I  do 
not  want  to  hear  any  argament  as  to  the  note  being 
at  maturity.]  Had  George  even  signed  the  writing 
himself  it  woald  not  have  prevented  his  revocation  of 
such  writing,  that  would  not  have  been  final. 

Homer,  Q.G,,  in  reply. 

CHtTTT,  J. — The  testator  has  bequeathed  to  the  plain- 
tiff a  legacy  of  £2,000,  which  he  wished  to  be  considered 
as  an  advance.  This  is  clear  from  the  terms  of 
the  codicil.  The  question  is,  was  the  promissory 
note  discharged  or  not  discharged  in  the  lifetime  of 
the  testhtor.  The  promissory  note,  which  was  dated 
September,  1866,  is  a  promissory  note  to  pay  on 
demand  the  sum  of  £2,000.  It' has  been  argued  for  the 
plaintiff  that,  this  being  a  promissory  note,  payable  on 
demand,  it  did  not  come  to  maturity  until  a  demand 
was  made,  and  the  debt  at  common  law  could  be  waive^ 
by  parol,  and  that  section  62  of  the  Bills  of  Sale  Act, 
1882,  which  made  an  alteration  in  -the  law,  does  not 
apply  to  the  waiver  of  a  bill  or  note  before  maturity. 
Section  89  of  the  Act  makes  the  provisions  of  the  statute 
apply  to  promissory  notes,  with  the  necessary  modifica- 
tions, and  the  section  in  question,  section  62  (1),  runs  as 
follows : — "  When  the  holder  of  a  bill  at  or  after  its 
maturity  absolutely  and  unconditionally  renounces  his 
rights  against  che  acceptor  the  bill  is  discharged.  The 
renunciation  must  be  in ,  writing,  unless  the  bill  is 
delivered  up  to  the  acceptor.'*  The  first  point  is 
simply  this,  when  is  a  bill  or  note  payable  on  demand  at 
maturity.  This  has  often  been  considered,  but  not 
perhaps  just  in  the  present  form.  I  select  one 
case,  which  seems  to  be  the  most  direct  in  point: 
Norton  v.  Ellam,  In  that  case  the  note  was  in 
this  form,  **I  promise  to  pay  £400  on  demand,  with 
lawful  interest";  and  the  question  was  whether  the 
Statute  of  Limitations  ran  from  the  date  of  the  note  or 
the  time  of  the  demand.  Baron  Parke  said  (at  p.  ^64), 
*'  It  is  quite  clear  that  a  promissory  note,  payable  on 
demand,  is  a  present  debt,  and  is  payable  without  any 
demand,  and  the  statute  begins  to  run  from  the  date  of 
it;" 

Therefore  the  result  is  that  I  must  hold  in  this  case 
that  the  note  was  mature  when  made,  and  fplls  within 
section  62  of  the  Bills  of  Exchange  Act,  1882.  The 
second  point  is,  was  *  there  a  renunciation  in  writing 
within  the  same  section,  which  I  have  read.  I  entertain 
no  doubt  as  to  the  truthfulness  and  integrity  of  the 
witnesses,  and  I  am  satisfied  that  the  testator  intended 
to  discharge  the  note,  and  to  forgive  the  debt,  for  it  is 
clear  to  my  mind  that  he  would  have  destroyed  it  had 
he  bad  it  in  his  possession  at  that  particular  moment. 
I  must,  however,  be  on  my  guard  not  to  allow  my 
sympathy  for  the  plaintiff  to  influence  me  in  giving  my 
decision,  for  the  question  whether  the  note  was  actually 
discharged  depends  upon  whether  or  not  the  provisions 
of  the  Act  have  been  complied  with.  It  is  plain  that 
the  note  was  not  delivered  up  to  the  maker,  so  the  point 
is,  was  there  a  rennneiatlon  in  writing.  It  Is  clear  that 
what  mnst  be  in  writing  must  be  an  absolute  and 
unconditional  renunciation.  That  must  be  the  effect  of 
the  document,  which  must  not  be  a  mere  note  of  the 
intention,    but    iiiust    be    the     record    itself    of    the 


renunciation.  I  am  not  called  upon  to  say  wbetlur 
or  no  a  signature  is  neceesary  to  make  a  renooeii- 
tion  valid.  That  I  leave  wholly  in  doubt,  and  tbe 
section  says  nothing  abont  it.  I  now  take  the  wiifetaa 
document,  and  compare  it  with  the  evidence  of  the 
nurse.  The  note  could  not  be  found,  in  spite  of  tin 
search  instituted  by  the  directions  of  the  testator,  tad 
taking  the  evidence  as  to  what  exactly  occarred,  it 
amounts  to  this,  that  the  testator  intended  to  dsitnj 
the  note,  and  the  memorandum  of  the  nurse  wss  mesat 
to  be  evidence  of  his  intention.  It  was  an  anthorftj  to 
those  concerned  to  destroy  the  note  if  it  ooald  bafoaad 
in  his  lifetime,  but  is  that  an  absolute  and  nnoonditiiQBil 
renunciation  in  writing.  Mr.  Bomer'a  argument  on  thii 
point  was  shortly  this,  it  was  a  final  direction  to  immedi- 
ately destroy  the  note,  and  that  it  was  therefore  n 
absolute  and  unconditional  renunciation  by  the  testator, 
who  used  the  nurse  as  his  amanuensis.  But  the  ral 
question  is,  ia  a  written  direction  to  destroy  a  note  m 
soon  as  found  an  absolute  and  unconditional  xeDunda- 
tion  P  I  assume,  in  favour  of  the  plaintiff,  that  this  ii  a 
writing  by  the  testator,  and  a  record  of  intention,  hot 
could  not  the  testator  have  revoked  this  intentidn  if  he 
had  changed  his  mind  before  the  note  was  destiojei 
He  could,  I  think  I  am  bound  to  say,  have  done  so,  sad 
I  hold,  therefore,  that  the  document  was  not  an  absolute 
and  unconditional  renunciation*  I  hold  tbatanjiaa 
due  under  the  promissory  note  at  the  death  of  teststo 
is  still  owing.  The  coets  of  all  parties  will  come  out  of 
the  residuary  estate. 

Solicitors  for  the  plaintiff,  E.  K.  Francis,  for  Bamn, 
Beat,  li  Son,  Leeds. 

Solicitors  for  the  defendants,  Bdl,  Brodriek,  ^  Qr^, 


Ohan.  Div.   {  p^u  t  S. 

Kekewiob,J.I  ^'^'^^ 

Oliver  r.  Huirrni&.  (a.) 

ConiradSiaJLuie  of  Frauds— What  U  sufficient  vnaO' 
randum — Parol  tvidenoe  to  ooniuct  two  doamath 
wh«n  admitted — Specific  performance, 

•  H,  signed  a  memorandum  of  agreement  between  hiu 
and  0.  for  the  sale  hy  him  to  0.  of  a  freehold  properiif 
for  £2,375.  The  memorandum  contained  aU  fAe  term 
of  the  contract,  except  stating  what  was  the  proptHxf 
agreed  to  be  sold.  Two  days  later  0.  sent  toE.a  cAepv 
for  £376  as  a  deposit  and  in  part  payment  of  fks 
purchase^money  of  £2,375.  H.  answered  by  Mfar  es 
follows  ;— "  I  beg  to  acknowledge  receipt  of  dkeque  folm 
£375  on  account  of  the  purchase-money  for  the  f. 
EstaU:' 

Held,  that  the  circumstances  under  which  the  Mr 
was  toritten  might  be  explained  by  parol  evidence ;  Mt, 
as  such  evidence  undoubtedly  showed  a  connection  ^^^ 
the  letter  and  the  memorandum,  the  two  documents  «i^ 
be  read  together,  and  together  constituted  a  sufM 
memorandum  under  the  BUUute  of  Frauds. 

Trial  of  action. 

1%e  plaintiff,  Emma  Oliver,  a  married  voi"'^ 
possessing  separate  estate,  in  August,  1888,  entaied 
into  negotiations  with  the  defendant  Banting  for  the 
purchase  of  a  freehold  property  known  as  the  ll«tto* 
Manor  House  Estate.  As  the  result  of  such  negotistiooi 
she  agreed  to  purchase  it  for  the  sum  of  £S,S75,  eaA 
on  the  7th  of  September,  1888,  Mr.  HontiPg  t^j^ 
and  sent  to  Mrs.  Oliver  a  document  in  the  foIlovnC 
terms :  **  Memorandum  of  terms  of  agreement  betve« 
Mr.  Hunting  and  Mrs.  OUver.    Price  £2,875.   Vgg 

(a.O  Reported  by  C.  Hbubirt  Baow*,Eaq.,B*rfi4ter-rt- 
Law 
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High  Court.- 


Olitbb  v.  Huniiivo. 


High  Court. 


to  make  good  title.  Parchaaex  to  pay  for  bar  own 
conTeyance.  Fiztnrea  included  in  purchase.  Purchase 
to  be  settled  as  soon  as  possible.  Possession  on  25th  of 
September.    Deposit  to  be  paid  on  the  10th." 

On  the  12th  of  September,  1888,  Mr.  Hunting 
wrote  and  sent  to  Mrs.  Olifer  a  letter  in  the  following 
terms  (omitting  formal  parts):  '*I  beg  to  acknow- 
ledge receipt  of  cheque  value  £315  on  account  of  the 
purchase-money  for  the  iletton  Manor  House  Estate," 

Mr.  Hunting  refused  to  complete  the  purohaae, 
whereupon  Mrs.  OliTer  commenced  proceedings  against 
him,  claiming  specific  performance  of  the  agreement  of 
the  7th  of  September, '  1888.  In  her  statement  of 
claim  she  alleged  that  the  sum  of  £375  was  paid  by 
her  on  the  10th  of  September,  1888,  in  pursuance  of 
the  said  agreement,  as  a  deposit  and  in  part  payment 
of  the  purchase-money,  and  submitted  that  the  memo- 
randum of  the  7th  of  September  and  the  letter  of  the 
12thL  of  September,  1888,  formed  a  valid  contract 
binding  under  the  Statute  of  Frauds.  It  appeared 
from  the  evidence  that  no  other  money  than  the  £375, 
part  of  the  £2,375  was  payable  by  her  to  the  defendant, 
aa  the  balance,  £2,000,  was  to  be  paid  to  a  mortgagee  of 
the  estate.  The  £2,000  was  to  be  found  for  the  plaintiff 
by  her  solicitor. 

Neville,  Q.C,  and  Dunning,  iot  the  plaintiff.— The 
two  documents  show  an  agreement  to  purchase^  at^d 
parol  evidence  is  admif sibl«^  to  show  what  that  agree- 
ment was.  The  agreement  is  proved  to  be  none  other 
than  that  contained  in  the  two  documents,  which 
together  constitute  a  sufficient  memorandum  within  the 
Statute  of  Fraude. 

They  referred  to  Baumann  v.  James,  16  W.  R.  877, 
L.  R.  3  Cb.  508 ;  Cave  v.  SasUng$,  7  Q.  B.  D.  125, 
29  W.  R.  Dig.  92;  8tudd$  v.  Watson,  33  W.  R.  118, 
28  Ch  D.  305;  Long  v.  Millar,  27  W.  R.  720,  4 
O.  P.  D.  450 ;  Ridgway  v.  Wharton,  5  W.  R.  804,  6 
H.  L.  Cas.  238. 

Warmington,  Q.C,  and  Stoinfen  Eady,  for  the 
defendant. — The  memorandum  must  contain  all  the 
terms  of  the  agreement,  and  there  must  be  a  connection 
between  all  the  documents,  if  more  than  one.  Parol 
evidence  is  admissible  only  to  explain  an  ambiguity, 
bat  not  to  connect  documents  which  have  not  on  the 
face  of  them  any  connection  with  each  other.  In  this 
cose  there  is  no  ambiguity. 

They  referred  to  Warner  v.  Willington,  4  W.  R.  531, 
3  Drewry,  523  ;  Boydell  v.  Drummond^  11  East.  142. 

EjBKBwiOHy  J.^There  can  be  no  doubt  about  the 
elementary  proposition  that  the  memorandum  to  be 
eigned  by  the  party  sought  to  be  charged  need  not,  ip 
ordar  to  bring  the  case  within  the  Statute  of  Frauds, 
be  on  one  piece  of  paper,  nor  a  complete  document 
Migned  by  the  party  at  one  and  the  same  time.  It 
may  be  contained  in  two  or  more  documents,  but  they 
most  be  so  connected  that  they  can  be  read  together  so 
aa  to  form  one  memorandum  of  the  contrapt  between 
the  parties.  Directly  you  go  beyond  that  you  get  into 
difficulty.  The  old  rule  was  different  from  the  preseqt 
rule.  I  take  it  from  the  original  edition  of  Lord 
Blackburn  on  tho  Contract  of  Sale,  cited  by  Williams, 
J.,  in  North  Staffordshire  Railway  Co.  v.  Peek,  8 
W.  R.,  at  p.  366,  E.  B.  &  E.,  at  p.  1001,  where, 
after  referring  to  Hinde  v.  WhiteJiouse,  7  East,  558, 
and  Kenworthy  v.  Schofidd,  2  B.  &  C.  945,  he 
aays : — "  The  principle  of  these  cases  seems  to  me 
to  be  well  stated  in  the  same  work  by  my  brother 
Blackburn,  as  follows  :  '  If  the  contents  of  the  signed 
paper  themselves  make  reference  to  the  others  so  as 
to  show  by  internal  evidence  that  the  papers  refer  to 
each  other,  they  may  be  all  taken  together  as  one 
memorandum  in  writing;  but  if  it  is  necessary,  in  ordt^r 
to  connect  them,  to  give  evidence  of  the  Intehtlon  of 
the  parties  that  they  should  be ,  connected,  shown  hj 


oironmstances  not  apparent  on  the  face  of  the  writings, 
the  memorandum  is  not  all  in  writing,  for  it  consists 
;  partly  of  the  contents  of  the  writings  and  partly  of  the 
.  expression  of  an  intention  to  unite  them,  &nd  that  ex- 
pression is  not  in  writing.' "  The  old  case  of  BoyMl 
V.  Drummond  and  some  others  may  be  consistent  with  ' 
that  rule  ;  but  of  late  a  different  rule  has  been  intro- 
duced ;  and  it  is  one  consistent,  with  the  convenience  ol 
mankind  because  if  you  were  to  exclude  parol  evidence 
to  explain  a  doubtfnl  reference  the  result  might,  in 
many  casee,  be  to  work  injustice.  Now  it  seems  to  me 
that  in  a  case  of  that  kind  you  may  give  parol  evidence 
to  show  what  the  document  referred  to  was.  And  I 
take  it  that  you  may  go  further  than  that,  and  if  you 
find  a  reference  to  something  which  may  be  a  conversa- 
tion or  may  be  a  written  document,  you  may  give  evi- 
dence to  show  whether  it  was  a  conversation  or  a. 
written  docnoaent,  and,  having  proved  that  it  was  a  ' 
written  document,  you  may  put  that  written  document 
in  evidence  and  so  connect  it  with  the  one  already  ad- 
mitted or  proved.  So  far  there  is  no  difficulty  :• . 
Ridgway  v.  Wharton^ 

The  later  cases  have  gone  further  than  that;    and 
Long  V.  Miliar,  followed  in  Oave  v.    Hastings,  does  ^ 
establish  a  large  series  of  .exceptions.    In  Lcng  v.  Millar  . 
Bramwell,  L.J.,  gives  an  illoetration  wbich  seems  to  me 
to  go  to  the  root  of  the  matter.    He  says  :^^' Suppose  : 
that  A.  writes  to  B.  saying  that  he  will  give  £1,000  for 
B.'8  estate,  and  at  the  same  time  states  the  terms  In  ; 
detail,  and  suppose  that  B.  simply  writes  back  in  return, 
*  I  accept  your  offer.'    In  that  case  there  may  be  an 
identification  of  the  documents  by  parol  evidence,  and  it  • 
may  be  shown  that  the  offer  alluded  to  by  B.  is  that 
made  by  A.  without  infringing  the  Statute  of  Frauds, 
s.  4,  which  requires  a  note  or  memorandum  in  writing.'* 
If  that  is  sound,  which  I  take  it  to  be  according  to 
other  cases,  it  is  difficult  to  say  where  parol  evidence  is  ; 
to  stop ;  but,  substantially,  it  never  stops  short  of  this, 
that  wherever  parol  evidence  is  required  to  connect  two 
written  documents  together,  parol  evidence  is  admissible. 
You  are  entitled  to  rely  on  a  written  document  which 
requires  explanation.    I  think  that  the  principle  upoi^ 
which  parol  evidence  of  this  kind  is  admitted  is,  that 
you  are  always  entitled,  with  regard  to  the  construction 
and  meaning  of  a  written  document,  to  inquire  into  the- 
cironmstances  under  which  it  was  written,  not  to  find 
an  interpretation  by  the  writer,  but  to  ascertain  from 
the  surrounding  facts  and   circumstances  with   what 
intent,  and  with  reference  to  what,  it  must  have  iMen 
vrritten. 

Turning  to  the  case  before  me,  I  find  a  letter  of  the 
12th  of  September*  1888 :— [His  lordship  read  the  letter.]   > 
There  are  two  things  here  perfectly  clear— namely,  first, 
that  there  Is  a  property  called  the  Fletton  Manor  House 
Estate,  the  subject  of  a  purchase,  and  therefore  of  a 
sale ;  and,  secondly,  that  £375  is  part  of  the  purchase-  . 
money  for  that  house.    Beyond  that  I  have  no  terms 
of  a  oontxoot.    This  being  so,  I  am  entitled  to  consider 
the  ciroumstanoes  under  which  the  letter  was  written, 
not  to   add    terms  to    it,    but  to   ascertain  what  its  : 
meaning  must  be,  having  xegard  to  the  facts  and  cir> 
cuni8tano68 ;  and  having  got  the  evidence  which  I  have 
in  this  case,  I  conclude  tha$  it  oertainly  refers  to  a 
previous   memorandum  of  terms  of  agreement  under 
which  Mrs.  Oliver  becomes  the  purchaser  of  thii  pro-   > 
perty  for  £2,875,  on  account  of  which  the  cheque  for 
£375  was  sent.    Having  thus  got  in  evidence  sufficient 
to  establish  the  connection  between  the  two  documents, 
and  being,  therefore,  entitled  to  read  them  together,  I 
have  a  distinct  memorandum  of  contract  specifying  aU 
the  teirms,  the  second  document  supplying  what  the   . 
first,  onriously  enough,  omitted — ^namcly,  the  property 
intended  to>  be  purchased  and  sold.     The  objeetipn^  ; 
therefore,  that  there  is  no  memorandum  within  the 
Statute  of  Frauds,  fails.  .         '  > 


620 


THE  WEEKLY   REPORTER.     iJ«.eJ8.u»o.i    Vol.  XXX fill. 


High  Court. 


Granb  v.  Lawbvnos. 


High  Covk. 


TJndet  these  cirQamBtanoes  I  think  that  the  plaiattfl 
is  eDtitled  to  Jadgmeat  for  specific  performanoe,  and,  of 
oouree»  to  the  costs  of  the  action. 

Solicitors  for  the  plaintifE,  Law  A  War$»am,  totLaWf 
Stamford. 

Solicitors  for  the  defendant,  SatcheU-Jones  A  Go,, 
iot  Ackers,  Peterborough. 


Q.  B.  DIt.  (Gave  and  1 
A.  L.  Smith,  JJ.)    J 

Gbane  v.  Lawsenob. 


June  12. 


(a.) 


Adulteration  of  food — Margarine  ^^ Exposure  for  sale — 
Margarine  Act,  1887  (60  <fc  51  Vict,  o,  29),  *.  6. 

Section  6  of  the  Margarine  Act,  1887,  enftcU  that  **  if 
.euch  margarine  be  exposed  for  sale  by  retail^  tJiere  shall 
be  attached  to  each  parcel  thereof  so  exposed,  and  in  such 
.manner  as  to  be  clearly  visible  to  the  purchaser,  a  label 
marked  in  printed  capital  letters^  not  less  than  one  and 
a  half  inches  sgitare,  *  Margarine.*  '* 

Where  a  euttomer  asking  for  margarine  had  been  served 
from  a  parcel  of  margarine  then  in  the  shop  and  un- 
labelled  but  which  was  placed  behind  a  screen  so  as  not 
to  be  visible  to  customers, 

•Held,  that  such  margarine  was  not  **  exposed^' for  sale 
within  the  meaning  of  the  above  section,  because  it  was 
not  exposed  in  the  shop  so  as  to  be  visible  to  customers 
and  so  as  to  induce  them  to  bug  it  without  knowing 
that  it  was  margarine  ;  and,  accordingly,  that  a  summons 
against  the  vendor  for  exposing  it  for  sale  without  a  label, 
contrary  to  the  provisions  of  the  above  section,  had  been 
Tightly  dismissed  by  the  magistrate, 

Gaae  stated  by  a  metropolitan  police  magistrate  nnder 
proTisionB  of  42  &  48  Vict.  c.  49. 

The  respondent  was  summoned  before  the  magistrate 
for  nnlawfnlly  exposing  for  sale  by  retail  a  parcel  of 
margarine,  there  not  then  being  attached  to  saoh  parcel 
80  exposed  a  label  marked  '*  Margarine,*'  contrary  to 
sections  4,  6,  and  7  of  the  Margarine  Act,  1887  (50  &  51 
Ticb.  0.  29).  Upon  hearing  the  evidence  the  magistrate 
dismissed  the  sammona,  but  agreed  to  grant  a  case  nnder 
the  Act  above  referred  to.  The  case  stated,  so  far  as 
material,  was  as  follows : — 

1.  The  appellant  is  an  inspector  appointed  by  the 
▼estry  of  St.  Mary's,  Battersea,  for  the  purpose  of 
•enforcing  the  Food  and  Drugs  Act,  1875,  and  the  Mar- 
garine Act,  1887. 

2.  The  respondent  carries  on  business  as  a  retail  dealer 
in  butter,  margarine,  and  other  things  at  his  shop  in  the 
parish  of  Battersea. 

8.  On  the  24th  o^  January,  1890,  the  appellant 
entered  the  respondent's  shop  and  asked  the  respondent's 
wife,  who  was  then  in  charge,  to  serve  him  with  half  a 
|K>nnd  of  margarine. 

4.  She  complied,  cutting  the  portion  required  from  a 
parcel  of  margarine  which  was  then  in  the-  shop,  and 
placing  such  portion  in  a  paper  wrapper  upon  which  was 
printed  the  word  **  Margarine  "  in  all  respects  m  required 
•by  the  Act. 

5.  This  parcel  of  margarine  from  which  the  half 
pound  was  taken  is  the  parcel  with  reference  to  which 
^e  alleged  offence  wa?  committed.  At  the  time  of  the 
purchase  it  was  placed  on  the  counter  behind  a  screen 
aimilar  to  those  used  in  butter  shops  for  the  purpose  of 
4he  butter,  &a,  being  prepared  for  sale.  Before  making 
the  purchase  the  appellant  did  not  see,  nor  could  he  see, 
4he  parcel  of  margarine  from  the  side  of  the  counter  on 

(a.)  Beported  by  Spekcbr  L.  Houand,  £sq.,  Barrister- 
at-Law. 


which  he  stood,  nor  was  it  open  to  the  view  of  any  of 
the  customers,  unless  they  went  behind  the  oonnte, 
where  they  were  not,  in  fact,  allowed  to  go. 

6.  The  parcel  wa?  not  in  any  case  or  package,  and  so 
label  or  marie  of  any  kind  was  upon  it  to  indioste  tint 
it  was  margarine ;  and  it  was  obTlous  that,  evan  if  neb 
label  had  been  upon  it,  it  could  not  have  been  aeea  bj 
the  customers  so  long  as  they  remained  upon  thetr  nk 
of  the  counter. 

7.  There  was  no  evidence  that  the  parcel  wis  plaoed 
behind  the  screen  for  the  purpose  of  evading  the  Act  or 
except  in  the  ordinary  way  of  business. 

8.  On  behalf  of  the  appellant  it  was  contended  tint 
the  respondent  had  by  placing  the  parcel  of  mirgKine 
in  his  shop  for  the  purpose  of  being  forthwith  sold  Vy 
retail  exposed  the  same  for  sale  by  retail. 

9.  On  behalf  of  the  respondent  it  was  contended  tint 
inasmuch  as  the  said  parcel  of  margarine  wai  not,  lad 
would  not,  and  oould  not  be  seen  by  customers  or  otiw 
persons  using  the  shop  unless  they  went  behind  the 
oonnter,  the  same  was  not  exposed  for  sale. 

The  magistrate  was  of  opinion  that  to  oonstitrti 
exposure  for  sale,  the  margarine  should  be  in  a  poeitioB 
in  which  it  could  be  seen  by  customers  standing  inttar 
usual  place  in  the  shop,  and  he  accordmglj  diiniMd 
the  summons. 

The  inspector  appealed. 

EarU,  tor  the  appellant  —  The  having  the  mi- 
garine  upon  the  premises  for  sale,  constituted  «I««J 
it  for  sale  within  the  meaning  of  the  sectioa,— See- 
tion  6  of  the  Margarine  Act,  1887,  runs  as  foUowi:- 
"  Every  person  dealing  in  margarine  in  the  msaam 
described  in  the  preceding  section  shaU  conform  to  tto 
following  regulations  :  Every  package,  whether  opa  « 
closed,  and  containing  margarine,  shall  be  bnnded  « 
durably  marked  « Margarine '  on  the  top,  bottom,  tfH 
sides,  in  printed  capital  letters,  not  less  than  thim-. 
quarters  of  an  inch  square ;  and  if  such  maiganieti 
exposed  for  sale  by  retail,  there  ahall  be  attached  to  mjt 
parcel  thereof  so  exposed,  and  in  such  manner  •■  to  >J 
clearly  visible  to  the  purchaser,  a  label  marked,  in  pnnw 
capital  letters  not  less  than  one  and  a  half  mm 
square,  •  Margarine,'  and  every  person  seUing  »«8«2J 
by  retaU,  save  in  a  package  durably  branded  or  dan«| 
marked  as  aforesaid,  shall  in  every  case  deUver  the  mj 
to  the  piirchaaer  in  or  with  a  paper  wrapper,  on  warn 
shaU  be  printed  in  capital  letters,  not  leis  than  a  qmiw 
of  an  inch  square, '  Margarine.'  ** 

No  one  appeared  for  the  respondent. 

Cave,  J.— I  think  that  the  objection  »»>^  *J*J 
appellant  in  this  case  cannot  be  sustained.  J'^jf^.V 
penal  one,  and  as  such  must  be  construed  >*W » 
reference  to  the  conduct  which  shall  expose  the  nm^ 
to  penalties  under  it.  The  words  "  exposed  '<»JSL 
are  the  Tital  worJs  in  this  application.  It  «  «™ 
the  word  "exposed"  may  haye  differing  n^w 
under  different  circumstences.  A  thing  may  be  exp^ 
to  the  air  or  water,  or  it  may  be  exposed  to  riew.  w 
it  impUes  that  the  article  in  question,  ""WKf"** "  ^ 
so  exposed  to  the  view  of  customers  in  the  shoptM'^ 
may  have  the  opportunity  of  refusing  to  take  J{.""2 
of  bntter.  This  is  explained  by  the  words  ^»  "^ 
manner  as  to  be  clearly  visible  to  the  purohsser.  J^ 
words  apply  to  the  label  to  be  attached,  ^\^^ 
question  they  interpret  also  the  meaning  «  J?" 
••exposed"— namely,  as  being  "visible  to  v^f^ 
chaser."  To  hold  the  contrary  would  be  to  P«Vr^^ 
natural  meaning  on  the  word,  which  we  <>nf*Vj^!L^ 
Merely  having  a  stock  of  margarine  for  sale  wp*  ^ 


Merely  naving  a  swck  or  margmrui«  xu*  —  .-  •  j^ 
the  premises,  or  even  behind  the  «>«»»*"  jV^JTft 
where  it  is  not  visible  to  customers,  is  not  W^ 
for  sale  within  the  meaning  of  this  section,  fj^^ 
Yiaions  of  which  apply  to  prevent  the  case  of  ""i-^ 
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beingr  left  without  a  label  yUiblo  to  a  ooBtomer,  bo  that 
he  might  point  to  it  and  aaj  he  would  have  a  pound  or 
half-a-pound  of  it  without  knowing  what  it  zeally  was. 
A  dealer  might  not  have  room  for  a  atook  of  margarine 
in  hie  Bhop,  and  might  keep  it  in  a  cellar  where  no 
ouBtomer  oould  aee  it  Gould  it  be  said  that  it  was 
noTerthelew  **  ezpoeed  for  sale/'  and  must  be  labelled  or 
kept  in  a  marked  oaak  P  The  meaning  of  this  section  is 
that  if  the  stuff  is  exposed  in  a  shop  for  sale  so  as  to 
induoe  persons  ooming  IntOi  or  looking  into,  the  shop  to 
buy,  the  brand  or  mark  or  label  must  be  such,  as  to 
show  to  Buoh  persons  what  the  stuff  really  is. 

A.  L.  Smith,  J. — ^I  think  the  magistrate  was  right. 
The  labelling  of  the  article  only  oomee  into  play  when  it 
ia  exposed  for  sale,  and  it  is  expoeed  for  sale  when  it  is 
exposed  so  as  to  be  yisible  to  customers  in  the  shop. 
Sither  the  margarine  is  expoeed  for  sale  by  being  kept 
in  the  marked  casks  in  the  shop,  or,  if  taken  out  of  these 
oasksy  and  exposed  in  the  shop  so  as  to  be  Tisible  to 
customers,  it  must  be  labelled,  so  that  it  may  be  clearly 
ahown  to  be  what  it  is. 

Appeal  dinniued. 

Solicitor  for  the  appellant,  Walton  Young. 


Q.  B.  Div.  (Denman  I  ,.,«-.  o 

and  Charles,  JJ.)    J  '^"'**  ®- 

If  re  An  Abbitkaiioit  bbiwskzt  Gallop  and  ths 
Ckntsal  Qujcehslaitb  Mbat  Expobt  Co.  (a.) 

I'raetice ^^ Award  —  Application  to  $et  ando — Time — 
Ord.  64,  r.  14. 

A  notice  of  motion  to  set  atide  the  award  of  an  arhu 
trator  is  an  ''  application  '*  within  the  moaning  of  ord, 
64,  r.  14,  and  is  in  time  if  given  be/ore  the  last  day  of 
the  sittings  next  ofter  such  award  has  been  made  and 
published^  although  the  motion  cannot  be  heard  until  after 
the  expiration  of  those  sittings. 

In  re  Corporation  of  Hnddersfield  and  Jaoomb,  28 
W.  R.  100,  L,  B.  10  Ch.  92,  ond  Smith  v.  Parkside 
Mining  Co.,  29  W.  JL  154,  6  Q.  B.  D.  67y  followed. 

Motion  to  set  aside  an  award. 

The  awaid  of  the  arbitrator  was  made  and  published 
to  the  parties  on  the  27th  of  February,  during  the  Hilary 
Sittings.  Notice  of  motion  to  set  aside  the  award  was 
giTcn  by  the  company  to  Gallop  on  the  20th  of  May  for 
the  28id  of  May,  which  was  the  last  day  of  the  Baster 
Sittings.  On  the  2drd  of  May  the  motion  was  not  in  the 
paper  for  hearing,  but  application  was  made  to  the  court 
on  behalf  of  the  company  for  an  extension  of  the  time 
for  making  the  application.  The  court  granted  the 
application,  but  subject  to  any  objection  which  might  be 
raised  at  the  hearing. 

On  the  motion  coming  on  for  hearing  on  the  9th  of 
June, 

Vennellj  for  Gallop,  objected  that  it  was  out  of  time. — 
By  ord.  64,  r.  14,  "an  application  to  set  aside  an  award 
may  be  made  ac  any  time  before  the  last  day  of  the 
sittings  next  after  saoh  award  has  been  made  and  pub- 
lished to  the  parties.'*  That  i^eans  that  the  motion 
itself  must  come  on  for  hearing  before  the  last  day  of 
such  sittings. 

Pollard,  for  the  company. — It  is  saffioient  if  the  notice 
of  motion  is  given  within  the  prescribed  time :  Smith  ▼. 
Parhsiie  Mining  Co,,  29  W.  B.  164,  6  Q.  B.  D.  67,  and 
In  re  Corporation  if  Hnddersfield  v,  Jaeomb^  23  W.  B. 
100,  L.  B.  10  Ch.  92. 

^'^0  Beported  by  T.  B.  Colquhoun  Dill,  Esq.,  Barrister- 
at- Law. 


Denuak,  J.— I  think  that  this  application  was  made 
in  time.  On  the  20th  of  May,  which  day  was  within  the 
time  prescribed  by  ord.  64,  r.  14,  a  notice  to  set  aside  the 
award  was  given.  If  that  notice  was  an  application 
under  ord.  64,  r.  14,  it  was  in  time,  and  the  proper  step 
was  taken  to  set  the  award  aside.  I  think  that  if  the 
ratio  decidendi  in  Smith  ▼.  Parhside  Mining  Ch.  and  Iw 
re  Corporation  of  Hnddersfield  ▼.  Jacomb,  in  which  the 
Court  of  Appeal  supported  the  ruling  of  Melius,  Y.C.,  ia 
to  be  applied,  the  notice  of  motion  is  the  application. 
The  difSculty  in  adopting  this  construction  ia  that  at  first 
sight  it  seems  inconsistent  with  ord.  52,  r.  1,  which 
provides  that  "  where  by  these  rules  any  application  ia 
authorised  to  be  made  to  the  court  or  a  judge,  such 
application,  if  made  to  a  divisional  court  or  to  a  judge  in 
court,  shall  be  made  by  motion  " ;  from  this  it  would  seem^ 
that  the  application  and  the  motion  were  one.  But  I 
think  that  although  this  rule  says  that  the  application  is 
to  be  made  by  motion,  it  does  not  mean  that  the  applica- 
tion and  the  motion  are  for  all  purposes  the  same  thing.. 
In  my  opinion  the  notice  of  motion  is  a  sufiident  applica- 
tion under  ord.  64,  r.  14,  for  the  purpose  of  launching 
the  proceedings.  That  step  is  taken  in  time  if  taken 
before  the  last  day  of  the  sittings  next  after  the  publica- 
tion of  the  award  ;  that  step  has  been  taken  here  and  no 
extension  of  time  is  necessary.  I  will  only  add,  inasmuch 
as  order  64  is  relied  on  to  show  that  the  application  is 
oat  of  time,  that  an  extension  of  time  might  be  granted 
under  rule  7  of  that  order.  But  I  do  not  rely  on  the 
power  of  the  court  to  extend  the  time,  for  I  think  upon 
the  oonstraction  of  the  rules,  assisted  by  the  decisiona 
under  9  &  10  Will.  8,  c.  15,  s.  2,  that  this  application  is 
in  time  and  no  extension  is  necessary. 

Chablbs,  J.— I  am  of  the  same  opinion,  and  for  the 


The  motion  was  then  heard  on  the  merits,  and  ulti-- 
mately  remitted  to  the  arbitrators. 

Solicitors  for  the  company,  Freshfi^lds  Jf"  WUliama, 

Solicitor  for  the  respondent,  H.  C.  Barher, 


■'I 


March  21,  28. 


Q.  B.  Div.  (Lord  Eeher,  M.B., 
and  Lord  Coleridge,  C.J  ^ 
(Divisional  Court.) 

Bbed  v.  Nutt.  (tf.) 

Criminal  law — Assault — Withdrawal  of  charge  before 
hearing-^Jurisdiotion  to  grant  certificate  of  dismissal 
~^  Civil  proceedings  for  the  savue  cause — Power  of  court 
to  inquire  whether  certificate  was  lawfully  grantedr^ 
24  4-  25  Vict,  o,  100,  u.  44,  45. 

A,  obtained  a  summons  for  assault  against  B,  A.tktn 
gave  notice  to  B.  that  he  would  not  proceed  with  the 
charge^  and  he  did  not  attend  or  offer  evidence  at  the 
hearing.  B,  attended  and  obtained  from  the  magietrate 
a  certificate  of  dumissal  under  section  44  of  24  ^  25 
Vict.  c.  100.  A,  then  brought  an  action  for  damagts 
in  respect  of  the  same  assault  in  the  county  court. 

Held,  that,  there  having  been  no  hearing  on  the  merits^ 
the  magistrate  had  no  jurisdiction  to  grant  the  certificate^ 
which  7cas,  therefore,  no  bar,  under  section  45  of  the  same 
Act^  to  the  action  ;  and 

Held,  also  (Lord  Coleridge,  C.J.,  doubting),  that  the 
cotmty  court  judge  had  power  to  inquire  into  the  validity 
of  the  certificate. 

Appeal  from  the  Brompton  County  Court. 

The  action  was  for  assault.     The  defence  set  up  was 

(a.)  Beported  by  T.  B.  CoLQunorK  Dill,  Beq.,  Barristei- 
at-Law. 
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that  the  plaintiff  had  obtained  a  sammons  agaiusb  the 
defendant  for  the  same  assault,  and  that  the  complaint 
had  been  diemissed  and  a  oertlfioate  of  dismissal  (irranted 
to  the  defendant  nnder  section  44  of  24  ft  25  Yiot.  o. 

'I00»  whioh  oertlfioate  it  was  said  was  (byTixtne  of  section 
45)  a  bar  to  further  proceedings. 

It  appeared  that  the  plaintiff,  after  obtaining  the 
summons,  had  given  notice  in  writing  to  the  defendant 
that  he  did  not  intend  to  proceed  with  the  charge,  and 
accord  inglv  on  the  daj  appointed  for  the  hearing  he  did 
not  attend  or  offer  evidence.    The  defendant  appeared 

:  and  made  a  statement  to  the  magistrate,  who  dismissed 
the  complaint  and  granted  a  certificate  of  dismissal. 
The  county  court  judge  held  that  there  had  been  no 
bearing  upon  the  merits,  and  that  the  certificate  was 
granted  without  jurisdiction  and  was  no  bar  to  the 
action.     The  jury  awarded  damages  to  the  plaintiff. 

'  The  defendant  appealed. 

Horace  Avory^  for  the  appellant. — The  aummona  being 
dismissed  the  defendant  had  a  right  to  the  certificate,  of : 
dismissal.  He  ought  not  to  be  prejudiced  by  the  non- 
appearance of  the  complainant.     [He  was  stopped  by  the 

court.] 

John  Ra>vU7h8onf  for  the  respondefat.— The  certificate 
WQ8  altogether  bad.  The  magistrate  had  no  jurisdiction 
to  grant  it  except  after  a  hearing  *'  upon  the  merits.'* 
Thofic  words  are  important ;  they  are  expressly  inserted 
in  this  section  although  they  are  not  to  be  found  in  the. 
corresponding  section  of  the  earlier  Act :  9  Geo.  4,  c. 
31,8.  27.  Here  there  was  no  sworn  CTidence,  and  there- 
fore no  hearing  on  the 'merit's,  and  the  magistrate, 
although  he  could  dismiss  the  complaint,  could  not  grant, 
•the  certificate  :  MohnUon  v.  Booth^  57  L.  J.  M.  C.  43, 
36  W.  B.  Dig.  107.  [Lord  Colbbidob,  C.J.— At 
^oommon  law  could  there  be  an  notion  for  damages  after 
a  summons  had  been  issued  ?  Is  not  that  contrary  to  the 
maxim  Neino  yro  eadem  ciiua  bU  vexari  debet  f]  Yet  in 
ma'ny  cases  it  Iihs  been  held  necessary  to  obtain  a  con- 
viction before  a  civil  nobioii  can  he  maintained  :  Weltook 
V.  Gmgtantiae,  2  H.  &  0.  146,  U  W,  B.  C.  L.  Dig.  7  ; 
WelU  V.  Abrahams,  20  W.  B.  659,  L.  B.  7  Q.  B.  564  ; 
JEJx  parte  Ball,  27  W.  B.  566.  10  Ch.  D.  667,  per 
Baggallay,  L.J.,  at  p.  674.  If  the  criminal  proceed, 
ings  were  a  bar  to  the  action  by  the  common  law; 
this  enactment  would  not  have*  been  required. 

Avory,  in  reply. — ^The  county  court  judge  had  no- 
jurisdiction  to  go  behind  the  certificate  and  inquire  into 
the  circumstances  under  which  it  was  granted.  It  is 
admitted  that  the  magistrate  had  poWer  to  dismiss  the 
oomplaint ;  that  done,  the  granting  of  the  certificate  was 
merely  a  ministerial  act,  and  one  which  the  accused  person 
-  had  a  right  to  demand. 

He  cited  Uanoook  v.  Somes,  7  W..  B.  422,  and  B.  v. 
Tke  Juitieei  of  WilUhire,  8  L.  T.  N.  8.  242. 

Cw,  adv.  vult. 

March  28. — ^Lord  Eshbb,  M.B. — I  am  of  opinion  that 
this  appeal  must  be  dismissed.  The  action  was  one  to 
recover  damages  for  an  assault ;  the  assault  was  disputed 
by  the  defendant,  but  was  found  by  the  jury  to  have 
been  oommitted.  The  defendant  put  forward  as  a  defence 
to  the  action  a  certificate  Riven  by  a  magistrate  under 
the  provisions  of  24  &  25  Vict,  c  100,  s.  44,  and  the 
county  court  judge  received  evidence,  apparently  without 
objection,  as  to  the  circumstances  under  which  the  oerti- 
cate  was  granted.  It  appeared  that  the  plaintiff  had 
originally  laid  an  information  for  the  same  assault,  and 
had  obtained  a  summons  against  the  defendant,  but  that, 
before  the  summons  case  on  for  hearing,  the  plaintiff 
had  given  the  defendant  notice  that  he  did  not  intend  to 
proceed  with  it.  The  defendant  did  what  had  been  done 
under  a  previous  slatnte — he  went 'before  the  magistrate 
and  stated  his  case  to  him,  and  asked  for  a  certificate  of 


dismissal  of  the  summons.  This  the  magistrate  gave 
•him,  and  the  question  for  us  is  whether  it  was  compe- 
tent for  him  to  do  so.  That  he  had  jurisdiction  to  dis- 
miss the  summons  is  not  denied  ;  but  he  also  gave  the 
certificate  of  dismissal;  and  we  have  to  say,  firstly, 
whether  he  had  any  jnrisdiotion  to  give  that  certificate  ; 
and,  secondly,  whether,  if  he  had  no  such  jnrisdiotion : 
the  oounty  court  judge  was  entitled  to  go  into  the  oir- 
enmstanoes  under  which  it  was  given  with  a  view  of 
deciding  whether  the  magistrate  was  right  in  holding 
that  the  oase  oame  within  the  purview  and  operation  of 
the  statute.* 

The  first  question  depends  on  the  oonstniotioa  of 
the  statute,  whioh  is  not  a  mere  consolidation  Aot,  but  has 
made  sundry  alterations  in  the  law  contained  in  former 
Aota  of  Parliament  relating  to  oriminal  law.  The  Ian- 
guage  of  section  27  of  9  G(eo.  ^  o.  81,  is  less  preeise 
than  that  of  the  section  under  oonsideration.  It  says 
thi^t  *^  upon  the  hearing  '*  of  a  case  of  assault  the  justices 
lure  in .  certain  oiroumstances  to  dismiss  tiie  oomplaint, 
and  to  give  a  certificate  of  dismissal  to  the  party  against 
whom  the  complaint  is  made;  and  upon  that  eectton 
and  those  words  two  cases  were  decided. 

In  Tunnieliffe  v.  Tedd,  5  G.  B.  553,  the  oiroumstances 
were  substantially  the  same  as  in  the  present  oase.  An 
information  was  laid  and  a  summons  obtained  for  an 
assault ;  but  upon  the  case  being  called,  and  the  defend, 
ant  pleading  not  gruilty,  the  prosecutor  declined  to  offer 
any  evidence  or  proceed  further  with  the  information, 
ahd  thereupon,  although  no  evidence  had  been  given, 
the  justices,  upon  the  defendant's  application,  granted 
him  a  certificate  of  dismissal.  An  action  having  been 
brought  for  the  same  assault,  tiie  Oourt  of  Common 
Pleas  held  that  what  passed  before  the  justices  oonati. 
tuted  a  hearing  under  seotion  27,  and  was  therefore, 
nnder  section  28,  a  complete  bar  to.  the  action.  That 
appears  to  me  rather  a  technical  and  strict  interpretation 
of  the  seotion  ;  but  the  decision  was  approved  in 
VaugUton  v.  Bradshatv,  9  W.  B.  120,  9  0.  B.  N.  S.  103. 
where  the  facts  were  on  all-fours  with  those  in  this  case. 
Tlie  prosecutor  took  out  a  summons,  but  before  the  day 
of  hearing  gave  notice  to  the  defendant  not  to  attend, 
and  also  gave  notice  to  the  magistrate's  clerk  that  he  (the 
proaeoutor)  should  not  attend.  The  defendant  attended, 
the  summons  was  dismissed,  and  a  certificate  of  dismissal 
granted,  notwithstanding  the  prosecutor's  absence  :  and 
the  Gonrt  of  Common  Pleas  held  that  the  oertlfioate  was 
rightly  granted,  and  was  a  bar  to  a  subsequent  action  in 
the  oounty  court  for  the  same  assault 

Coming  to  the  later  Act,  24  k  25  Vict.  o.  100,  we  find 
that  the  language  of  seotion  44  is  in  a  very  important 
respect  different.  It  gives  a  like  power  to  jnstioes  to 
grant  a  certificate  of  dismissal,  but  it  is  to  be  exeroised 
"upon  the  hearing  of  any  such  oase  of  assault  or 
battery  upon  the  merits.'*  How  are  these  additional 
words  '*  upon  the  merits  "  to  be  interpreted  ?  Can  we 
say  that  the  new  seotion  whioh  contains  them  means  the 
same  thing  as. the  old  section  where  they  were  omitted  f 
Speaking  for  myself,  I  cannot  help  thinking  that  the 
strict  interpretation  whioh  had  been  placed  on  section  27 
of  the  Act  of  Geo.  4  had  been  brought  to  the  attention 
of  the  Legislature,  and  that  those  words  were  advisedly 
inserted,  the  intention  being  that  if  the  dispute  between 
the  parties  were  really  fought  out  upon  the  hearing  of 
the  summons  and  the  charge  dismissed,  the  certificate 
should  be  given  and  should  bar  all  further  proceedings  ; 
but  that  if  the  charge  were  withdrawn,  so  that  there 
was  no  real  trial,  it  should  be  left  open  to  the  person 
who  laid  the  information  to  be  remitted  to  his  oommon 
law  rights,  and  to  maintain  an  action  for  the  assault 
notwithstanding  the  dismissal  of  his  complaint.  If  that 
be  so,  no  certificate  of  dismissal  can  be  given  nnder 
24  k  25  Vict.  c.  100,  s.  44,  unless  the  parties  are  present 
before  the  justices,  and  the  case  is  argued,  and  isdeoided, 
upon  the  fact?,  or  upon  the  law  applicable  to  the  faots* 
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In  mj  opinion  that  ia  the  oorreot  view  of  the  law,  and 
the  magistrate  had,  therefore,  so  jariadietioa  to  grant 
this  certificate. 

We  have  alfio  to  consider  whether  the  oonnty  eoarb 
judge  was  entitled  to  oonsider  the  oironmstanoes  under 
which  the  oertifioate  waa  given,  or  whether  he  was 
bound  by  the  mere  prodnction  of  the  oertifioate— in 
other  words,  whether  the  only  mode  of  getting  rid  of  the 
oertifioate  was  not  by  getting  it  qnaahed  npon  certiorari. 
The  point  is  a  teohnioal  one.  Looking  at  the  two  oases 
which  I  have  already  disoossed,  it  seems  that  in  Vaughton 
T.  BradshavB  the  oonnty  oonrt  judge  did  take  eiridenoe  of 
what  passed  before  the  jnstioe<t  npon  the  granting  of  the 
oertifioate ;  while  in  JStnvMiffe  ▼.  Tedd  eTidenoe  was  re- 
ceived at  niti  priut  npon  the  point  whether  the  jnstioes 
acted  within  their  jorisdiotion ;  and  it  seems  to  me  that  the 
conrta  have  reoogpixed  the  right  of  the  court  trying  snoh 
an  action  for  assault  to  inquire  whether  the  faots  are 
inch  as  to  give  it  jurisdiotion  to  hear  the  oase.  I  think, 
therefore,  that  the  county  court  judge  had  jurisdiction,  to 
inquire  whether  the  certificate  was  properly  given  ;  and 
a?  he  was  right  upon  both  points,  this  appeal  must  be 
dismiss. 

Lord  GoLEBiDOB,  O.J. — I  have  come  reluctantly  to 
the  same  conclusion.  Upon  the  first  point  I  entirely 
agree  with  the  Master  of  the  Bolls ;  it  is  impossible, 
without  ezeroisiug  an  unreasonable  amount  of  subtlety,  to 
1!^  that  the  hearing  of  a  case  and  the  hearing  of  a  case 
upon  the  merits  are  the  same  thing,  and  to  disregard  the 
usertion  of  those  very  important  words.  I  think  there 
ia  a  clear  difference  in  meaning  between  the  two  sections, 
■nd  that  the  later  statute  requires  a  more  complete  and 
rabetantial  hearing  of  the  charge  than  the  earlier,  one 
did,  and  therefore,  although  the  two  cases  referred  to  by 
the  Master  of  the  Bolls  were  an  authority  upon  the  old 
Act  of  Parliament^  they  are  no  longer  an  authority,  and 
cannot  affect  the  interpretation  of  the  new  Act. 

Upon  the  second  point  I  feel  very  much  more  doubt, 
and  I  confess  that  I  rather  yield  to  the  opinion  of  the 
blaster  of  the  Bolls  than  express  any  clear  opinion  of  my 
own  to  the  effect  that  the  county  court  judge  had  power 
to  go  behind  the  certificate  of  a  magistrate  of  competent 
jurisdiction  and  to  inquire  whether,  in  face  of  the 
certificate,  there  was  jurisdiction  in  the  magistrate  to 
grant  it  I  am  unable,  however,  to  deny  that  there  have 
been  cases  where  that  has  been  done,  and  I  do  not  feel 
at  liberty  to  differ  from  the  view  which  has  been 
expressed  by  the  Master  of  the  Bolls. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Bordman  A  Co, 

Solicitors  for  the  defendant,  Wontner  4'  Sons, 


Admiralty.  f  MnrchlO;   April  28. 

"  The  Cashmekb."  («.) 

•  County  covrt^  A  dm ira  Hy —  Jurisdict to n  — Appeal  —  No 
appeal  Jront  iiUerlocutory  decree  or  order  without  leave 
— County  Courts  Admiralty  JurUdiction  Acty  1868 
(31  (t  32  Vict,  c,  71),  *.  2Ci— County  Courts  Act,  1888 
(51  <0  62  Vict,  c,  43),  *.  120— Cw^«  of  witnecnes  not 
called — County  Court  Mules,  1889,  ord.  50,  r.  16. 

There  is  no  appeal  from  any  mterlooutory  decree  or 
'Order  of  a  county  court  having  admiralty  jurisdiction  in 
,«»  admiralty  cause  toithotU  the  permission  of  the  judge  of 
i^  court  appealed  from,  where  the  decree  or  order 
appealed  frofn,  is  not  made  at  the  hearing  of  the  suit. 

The  I20th  section  of  the   County  Gmrts  Act,   1888, 

(a.)  Ef'ported  by  C.  F.  Jsmmett,  E^q.^  Barriater-at-Liw. 


providing  for  the  manner  in  which,  and  the  conditions  suK 
ject  to  uhick.  appeals  may  be  brought  from  the  judgment, 
direction,  or  decision  of  a  county  court  judge  where  any 
party  is  dissatisfied  nith  the  determination  or  direction  of 
the  judge  in  point  of  law  or  equity  ^  or,  upon  the  admission 
or  rejection  of  any  evidence^  has  not  given  a  right  of 
appeal  from  interlocutory  orders  made  in  admiralty 
actions  previous  to  or  after  the  hearing  of  the  suit. 

Sembie,  ord.  60,  r.  16,  of  the  County  Court  Hula,  1889, 
directing  that  *'  the  costs  of  witnesses,  whether  they  have 
been  examined  or  not,  may,  unless  othenvise  ordered  by 
the  judge,  be  allowed,  though  they  have  not  been  sum^ 
moned,^^  is  not  to  he  construed  as  autliorizing  a  judge  of 
county  cof$rt^  to  order,  a$  a  general  rule  of  practice,  that 
in  admiralty  actions  fhe  costs  of  witnesses  not  called  shall 
be  disallo7ved,  unlets  it  be  otherwise  ordered  by  himself. 

This  was  an  appeal  from  the  judgment  of  the  county 
court  of  Glamorganshire,  holden  at  Cardiff.  By  the 
decision  appealed  from,  the  judge  of  the  court  below  had 
upheld  the  decision  of  the  registrar  of  that  court,  where- 
by he  had,  on  taxation,  disallowed  certain  items  in  the 
plaintiffs'  bill  of  costs  in  an  action  of  damages  insti- 
tuted on  behalf  of  the  Great  Northern  Steamship  Fish- 
ing Oo.  against  the  owners  of  the  vessel  Cashmere. 

The  following  statement  of  facts  was  agreed  on,  for 
the  purposes  of   the  appeal,  between    the    respective 
solicitors  for  the  plaintiffs  and  defendants. 
Statamsnt  of  Faots. 

1.  The  appellants,  the  plaintiffs,  appeal  against  the 
decision  of  the  judge  of  the  above-named  oounty  court, 
upholding  the  decision  of  the  registrar,  disallowing  cer- 
tain items  in  the  plaintiffs'  costs. 

2.  This  was  a  suit  for  damage  by  collision.  Judgment 
was  given  for  the  plaintiffs,  with  costs.  The  plaintiffs' 
solicitors  made  no  application  to  the  judge  of  the  oounty 
court  on  the  hearing  of  the  action  in  reapeot  of  the 
witnesses*  costs  or  allowance  of  their  expepses. 

8.  The  registrar,  on  taxing^  the  plaintiffs'  costs,  dis- 
allowed the  expenses  of  all  the  witnesses  who  were  not 
actually  put  into  the  box  and  examined. 

4.  The  registrar  disallowed  the  expenses  on  the  grounds 
as  certified  by  him  in  the  following  words  : — **  The  prac- 
tice in  this  court  is,  by  direction  of  his  Honour,  to  allow 
the  costs  of  witnesses  called— if  it  be  desired  to  have' 
witnesses  allowed  who  have  not  been  called,  appli- 
cation should  be  made  to  the  jodge  for  their  allowance." 

6.  The  plaintiffs  filed  objeotions  to  the  taxation. 

6.  The  plaintiffs  appealed  against  such  disallowance  to 
the  judge. 

7.  The  judge  dismissed  the  plaintiffs'  appeal,  with 
cost«,  on  the  ground  that  no  application  was  made  at  the 
trial  for  the  allowance  of  these  witnesses'  costs  and 
expenses,  and  on  the  ground  that  it  was  agreed  at  the 
time  of  the  hearing  that  only  two  witnesses  should  be 
called  on  each  side. 

8.  The  circumstances  under  which  it  was  agreed  that 
only  two  witnesses  should  be  called  on  each  side  at  the 
trial  appear  from  the  affidavit  of  H.  W.  Nelson^  sworn  in 
support  of  the  appeal  to  the  judge. 

9.  In  the  event  of  the  Divisional  Court  of  Appeal 
deciding  in  favour  of  the  plaintiffs  it  is  agreed  between 
the  parties  that  the  items  disallowed  by  the  registrar  and 
named  in  the  plaintiffs'  objections  are  correct,  and  shaU 
be  allowed  without  any  farther  reference  to  the  regis- 
trar. 

The  a£Qdavit  referred  to  in  the  above  statement  of 
faots  stated,  inter  alia,  that  six  witnesses  on  behalf  of 
the  plaintiffs  were  in  attendance  at  the  hearing  of  the 
action;  that,  in  accordance  with  a  suggestion  made  in 
court  and  assented  to  by  the  solicitor  for  the  defendants,, 
only  two  of  such  witnesses  were  called ;  that  it  was 
intimated  to  the  court  at  the  time  that  the  remainder  of 
such  witnesses  were  in  attendance  and  could  be  called  if 
the  suggestion  to    only  call  two  witnesses    w^    n^t 
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High  Court. 


**  Thb  CAaHm&B." 


High  Oonir. 


aooepted ;  and  that  the  oharg^  for  the  proofs  of  all  the 
witnenes  in  attendance  bat  not  oalled,  and  all  the 
ezpenaes  of  snoh  witneeaesy  had  been  disallowed  on  the 
ground  that  snoh  witnenes  had  not  been  called. 

March  10. — The  appeal  now  came  on  to  be  heard 
before  a  divisional  oonrt  of  the  Probate,  Divorce,  and 
Admiralty  DiTision  (The  President  and  Batt,  J.). 

PSfhe^  on  behalf  of  the  respondents,  the  defendants  in 
the  court  below,  took  a  preliminary  objection  that  this 
court  bad  no  jurisdiction  to  entertain  the  appeal;  no 
leave  to  appeal  having  been  given  by  the  judge  of 
the  court  below,  and  the  order  appealed  against,  being 
an  interlocutory  order  against  which  no  appeal  lay 
in  the  absence  of  any  such  leave.— The  right  of  appeal 
without  leave  from  county  courts  having  admiralty 
jurisdiction  was,  by  section  26  of  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  expressly  confiaed  to 
appeals  from  the  final  orders  or  decrees  of  such  courts, 
and  that  section  has  not  been  repealed  or  even  modified 
by  the  County  Courts  Act  of  1888,  which  latter  Act  is, 
for  the  most  part,  merely  a  consolidation  Act,  and  the 
120th  section  of  which  does  not  confer  a  right  of  appeal 
from  interlocutory  orders  any  more  than  the  correspond- 
ing section  of  the  County  Courts  Act  of  1850  (13  Ac  14 
Vict.  c.  61,  P.  14)  did. 

He  referred  to  MUeheU  v.  Simpton,  87  W.  B.  798, 
23  Q.  B.  D.  873,  as  showing  that  where  in  a  con- 
solidation Act  an  enactment  occurs  in  similar  terms 
to  a  repealed  enactment  no  greater  effect  is  to  be 
given  to  the  new  enactment  than  was  given  to  the 
repealed  enactment  when  in  force,  and  to  The  Omterva- 
tort  of  the  Thamee  v.  HaU,  16  W.  R.  971,  L.  R.  3  C.  P. 
415,  in  support  of  the  principle  that  a  prior  enactment 
having  special  reference  to  a  particular  subject-matter  is 
not  impliedly  repealed  by  a  subeequent  enactment  not 
expressly  referring  to  such  subject-matter. 

Sir  Walter  PhilliTnare,  for  the  appellants,  eontrd, 
— The  County  Courts  Act  of  1888  is  as  applicable  to 
admiralty  actions  in  the  county  courts  as  to  all  other 
actions  instituted  there,  and  section  120  of  that  Act  is 
wide  enough  to  apply  to  appeals  from  interlocutory 
orders,  and  has  impliedly  repealed  all  sections  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868,  incon- 
eistent  with  its  provisions :  Joncu  v.  Zonff,  36  W.  B.  315, 
20  Q.  B.  D.  564. 

After  hearing  the  arguments  of  counsel  on  the  point 
of  jurisdiotion  the  court  intimated  that  before  giving 
judgment  it  would  hear  the  appeal  de  bene  eae  on  the 
merits.  The  appeal  on  the  merits  was  accordingly  then 
argued  by  the  same  counsel,  the  court  on  the  conclusion 
of  the  hearing  delivering  the  following  judgments: — 

Hanken,  p. — ^Whatever  decision  we  may  come  to  on 
the  preliminary  question  of  jurisdiction,  the  learned 
judge  of  the  court  below  would  in  future  be  influenced 
by  the  opinion  we  may  express  here  on  the  other  points 
of  the  case.  It  is  from  diat  point  of  view  that  I  think 
it  necessary,  before  we  give  judgment  on  the  prelimi- 
nary question,  to  state  the  opinion  we  have  arrived  at 
upon  this  appeal,  supposing  it  can  be  entertained. 

It  appears  that  a  practice  has  prevailed  in  the  court 
below  which  is  the  direct  opposite  to  the  provisions  of 
ord.  50,  r.  16,  of  the  County  Court  Rules,  1889,  a  rule 
which  hsB  been  framed  by  the  proper  authority,  and  it  is 
obvious  that  the  learned  judge  has  not  the  right  to  estab- 
lish a  practice  of  that  kind,  and  that  such  a  local  prac- 
tice cannot  remain  as  against  the  general  rules  laid  down 
by  the  County  Court  Rules  of  1889.  It  is  plain  that 
the  registrar  of  the  county  court  based  his  judgment 
solely  upon  the  local  practice  which  has  thus  prevailed, 
and,  in  our  opinion,  that  was  an  insufficient  reason  upon 
which  to  base  his  decision.  Then,  when  the  question 
came  on  before  the  judge  of  the  court  below,  he  die- 
miased    the    plaintiffs'    appeal,     with   ooeta,    on   two 


grounds,  one  of  which  was  that  "no  applidrtira 
was  made  to  him  at  the  trial  for  these  witiKwrf 
expenses."  Well,  that  is  a  re-assertion  of  Ui  ova 
IomI  practice  as  against  the  general  mis  bj  vhioh  ke 
ought  to  have  been  governed.  The  other 
put  forward  in  support  of  the  deoisioi 
against  is  "  that  it  was  agreed  aft  the  time  of  ths  hssriBr 
that  only  two  witnesses  should  be  called  oa  cash  lide.'' 
But  what  has  that  to  do  with  the  question  of  vkst  eoiti 
and  what  witnesses  should  be  allowed  ?  I&e  psrtifli 
said,  "  We  will  not  trouble  the  ooort  with  a  gnst  anm- 
ber  of  witnesses  on  the  one  side  or  the  other,  ud  win 
each  be  content  with  two."  How  does  that  pan  that 
the  parties  were  not  quite  right  in  bringing  dowa  ote 
witnesses  than  those  two  men  whom  they  ciUsd  ?  Thsn- 
fore,  this  last  ground  is  no  reason  at  aU,sadhaia» 
bearing  on  the  questfon  in  this  appeal. 

For  these  reasons,  unleas  we  are  of  opinkm  ttit  v« 
have  no  jurisdiotion  to  hear  the  appeal,  we  moik  lUsw 
it. 


Butt,  J.— I  am  entirely  of  the  sams  opinioo.  If 
witnesses  are  summoned  and  brought  down  to  a  oobb^ 
court,  and  theirexpenses  are  not  to  be  allowed  beososi^ 
have  not  been  called,  it  involves  this— that  t  loliBlte 
who  has  a  number  of  witnesses  present,  even  if  hh  oin 
is  substantially  proved,  will  go  on  calling  his  wilnawi, 
feeling  that  if  he  does  not  he  will  not  get  ths  oo*  ii 
respect  of  snoh  witnesses.  That  leads  to  a  gnatvHti 
of  time,  and  is  most  objectionable,  and  I  think,  on  tkit 
ground,  the  appeal,  if  we  have  jurisdiction  to  hsir  it, 
should  be  allowed. 

We  reserve  our  judgment  on  the  question  of  jmiidie- 
tion. 

(7irr.air.ntt. 

April  28. — ^The  following  judgment  was  delirend  Qs 
the  question  of  jurisdiction : — 

Butt,  J. — ^This  is  the  case  of  an  appeal  fram  Ike 
decision  of  the  judge  of  the  county  court  of  GlaoMBgiB- 
shire  on  a  question  of  costs.  The  registrar  of  that  oout 
had  disallowed  the  costs  of  certain  witnesses  who  wn 
in  attendance  on  the  trial  of  the  cause,  but  weis  sot 
called  to  give  evidence.  From  that  disallowsnoe  tim 
was  an  appeal  for  a  review  of  that  taxatton,  bat  thi 
learned  judge  refused  to  allow  the  costs  claimed.  TImi*- 
upon  this  appeal  was  brought  here,  and  came  befon  * 
on  the  10  th  of  March  last.  We  came  to  the  ooodsan 
that  the  learned  judge  of  the  court  below  was  wroaf  is 
refusing  to  allow  the  costs  in  question,  and  as  the  mm 
involved  a  question  of  principle  my  lord  thonghi^sidl 
entirely  concurred,  that  we  should  then  state  the  ofRsiin 
that  we  had  then  formed  on  the  legal  qnesliott  «^^ 
the  learned  judge  had  rightly  deoi^M,  and  vs  did  s); 
but  a  preliminary  obje^on  had  been  takaa  ^  tht 
respondents  that  there  was  no  jurisdiction  in  this  eoni  to 
hear  an  appeal  from  a  decision  of  the  county  oout  jadftj 
on  a  mere  question  of  coefcs,  and  npon  that 
point  we  reserved  our  judgment. 

The  objection  taken  before  us  was  that  the  appisl 
against  an  interlocutory  order  of  the  county  oooxt  jr' 
and  that  no  leave  had  been  obtained  from  him  to 
and  the  26th  section  of  the  County  Courts 
Jurisdiction  Act,  1868  (31  &  82  Vict.  c.  71),  M 
upon  by  the  respondents  as  supportingthisolq'ootiflB.  XMI 
section  is  as  follows : — '*  An  appeal  may  be  msdetotte 
High  Court  of  Admiralty  of  England  from  »  ^^^ 
or  order  of  the  county  court,  and  Iqr  psrBM«ias«*J 
judge  of  the  county  court  from  any  interJoeotoiy  ^fT' 
or  order  therein,  on  security  for  costs  being  §Mf^ 
and  subject  to  such  other  provisions  as  fMMnl  o^ 
shall  direct."    As  far  as  that  section  of  that  Aotofnfj 

liament  is  concerned  it  would  seem  clear  that  'jJ'V 
no   appeal    from    a   decision   of   a    jodgo  ^  ^J*"^ 
oonrts  npon  snoh  a  matter  as  this  without  kii  1*^* 
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bat  then  it  was  said,  as  I  nndeivtood  the  argument, 
that  the  County  Courts  Aot,  1888  (51  Sc  52  Viot.  c. 
43),  alters  that,  and  seotion  120  of  that  Aot  was 
relied  upon.  The  material  part  of  that  seotion  is  as 
follows:  —  '*If  any  party  in  any  aotion  or  matter 
shall  be  dissatisfied  with  the  determination  or  direc- 
tion of  the  judge  in  point  of  law  or  equity,  or  upon 
the  admission  or  rejection  of  any  evidence,  the  party 
aggrieyed  by  the  judgment,  direction,  deoision,  or  order 
of  the  judge  may  appeal  i^om  the  same  to  the  High 
Court  in  such  manner,  and  subject  to  such  conditions,  as 
may  be  for  the  time  being  provided  by  the  Rules  of  the 
Supreme  Court  regulating  the  procedure  in  appeals 
from  inferior  courts  to  the  Higb  Court."  Then  there 
are  certain  provisions  which  it  is  not  necessary  to  con- 
sider for  the  present  purpose. 

Now  I  should  have  been  inclined  to  think  that^  inas- 
much as  the  first  of  the  two  Acts  to  which  I  have 
referred  was  an  Aot  having  speoial  reference  to  the 
admiralty  Jurisdiction  of  the  county  courts,  and  the 
later  Act  was  a  general  county  court  jurisdiction  Aot, 
even  if  the  worcU  of  that  latter  Act  would,  if  they 
stood  alone,  in  themselves  give  a  right  of  appeal  from 
interlocutory  orders  without  leave  of  the  judge  appealed 
from,  they  still  would  not  repeal  or  alter  the  provisions 
of  the  26th  section  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  ;  but  whether  or  not  this  be  the 
correct  view,  I  am  of  opinion  that  the  words  of  the 
second  Aot  upon  which  the  respondents  rely  apply  to 
proceedings  at  the  trial  and  to  an  appeal  from  the  final 
judgment  of  the  court  below,  and  have  no  reference  to 
interlocutory  orders  at  all.  And  I  find  that  in  the  case 
of  Carr  v.  Stringer j  E.  B.  Sc  E.  123,  6  W.  B.  C.  L.  Dig. 
81,  the  Court  of  Queen's  Benoh  held  that  the  words  of 
the  14th  section  of  the  earlier  County  Courts  Aot  of 
18  &  14  Vict.  c.  61,  which  are  almost  similar  and 
entirely  analogous  to  the  words  of  the  Act  of  1888,  which 
I  have  just  read,  only  gave  an  appeal  in  casee  of 
final  judgment,  and  had  no  reference  whatever  to  the 
interlocutory  orders  of  a  judge.  Indeed,  this  decision 
would  seem  to  me  to  be  conclusive  on  the  case. 

Such  are  the  views  I  have  taken  upon  considering  the 
Acts  referred  to,  and  I  am  authorized  to  say  that  my  lord 
agrees  in  that  view,  and  therefore  our  judgment  will  be 
that  the  appeal  must  be  dismissed,  but  as  the  appellants 
really  succeeded  on  the  merits  of  the  appeal,  we  think 
there  should  be  no  costs  given. 

Solicitors  for  the  appellants,  Lorvless  &  Co* 

Solicitors  for  the  respondents,  Ingledew,  Inee,  A 
Vaehell. 


court  Of  9ppcaL 

From  Chan.  Div.  May  14,  15. 

Yajt  Gxldeb,  Apstuon,  &  Go.  t^.  Sowebby  Bbidge 
United  Disteict  Flouk  Co.  (a.) 

JPaieni'-^ Mortgage — Mortgitgor  euing  in/ringer  wUhotU 
joining  mortgagee  as  co-plaintiff — Practice — Patente^ 
dC^c,  Act,  1883  (46  iSf  47  VicU  c.  57),  u.  83,  46,  85,  87 
— fi.  8.  a.,  1883,  ord.  16,  r.  11. 

The  OBiignee  of  a  patent^  whoee  name  was  entered  on 
the  register  of  p<xtent»  a»  aeeignee,  mortgaged  the  patent 
Jty  way  of  aaignment,  and  the  name  of  the  mortgagee 
woa$  entered  on  t?ie  register  ae  mortgagee* 

Held  {reversing  the  decision  of  Kekewicb,  J.],  that  the 
^nortgttgor  was  eniiikd^  on  general  equitable  principles,  to 
^ue  for  infringement  without  joining  the  mortgagee  as 

(a.)  Bepoxted  by  M.  J.  Blailb,  Esq.,  Barxiater-at-Law, 


co-plaintiff,  and  that  there  was  nothing  in  the  Paienitr 
Act,  1883,  to  disentitle  the  mortgagor  doing  so,  having 
regard  to  the  mode  in  which  the  entries  were  made  on  th& 
register. 

Fairclough  v.  Harshall,  27  FT.  R.  145,  4  Ex.  D.  87, 
approved. 

The  practice  of  tJie  comptroller  is,  not  to  register  a 
mortgagee,  even  though  the  mortgage  he  hy  way  of  assign* 
ment,  as  assignee  of  the  patent,  hut  as  mortgagee  onlyp 
and  this  is  the  correct  practice. 

Under  R.  8.  C,  1883,  ord.  16,  r.  11,  the  mortgagee 
may  at  any  time  le  added  as  a  co'defendant,  if  it 
appear  to  the  judge,  either  of  his  own  motion  or  on  an 
application  in  that  behalf  made  by  the  defendant,  thai 
the  presence  of  the  mortgagee  is  necessary  for  the  purposes 
of  justice. 

Appeal  from  the  judgment  of  Kekewicb,  J.,  reported 
59  L.  J.  Ch.  292. 

The  aotion  was  for  an  injunction  and  damaf^es  in 
respect  of  an  alleged  infringement  of  a  patent  foe 
improvements  in  apparatus  for  separating  Bubstance» 
by  means  of  sieves,  and  in  the  mode  of  operating  parta 
of  the  same.  The  plaintiff  company  were  assigiiees  of 
the  original  patentee,  and  the  name  of  the  plaintiff 
company  was,  on  February  22,  1886,  entered  in  the 
register  of  patents  as  assignees  of  the  patent  by 
virtue  of  such  assignment,  and  the  deed  of  assignment, 
itself  was  duly  filed  at  the  Patent  Oface. 

On  the  same  day,  February  22,  the  name  of  the^ 
Halifax  Joint- Stock  Banking  Oo.  was  entered  in  the^ 
register  as  mortgagees  of  the  patent  under  a  mortgage  . 
from  the  plaintifE  company  dated  December  31,  1885^ 
This  mortgage  was  by  way  of  assignment,  subject  to 
redemption,  with  a  proviso  that  the  mortgagor  shoold  not* 
be  at  liberty  to  grant  licences.  The  names  of  other 
mortgagees  of  the  plaintifE  company  were,  at  varioua 
subsequent  dates,  entered  on  the  register  as  mortgagees 
of  the  patent,  and  these  mortgsges  also  were  by  way  of 
assignment.  The  various  mortgage  deeds  had  also  beem 
filed  at  the  Patent  OfAoe. 

Section  87  of  the  Patents,  &c.,  Act,  1883,  enacts 
that:  "where  a  person  becomes  entitled  by  assign- 
ment, transmission,  or  other  operation  of  law  to  a  patent 
.  •  •  the  comptroller  shall,  on  request,  and  on  proot 
of  title  to  his  satisfaction,  cause  the  name  of  such, 
person  to  be  entered  as  proprietor  of  the  patent  .  •  . 
in  the  register  of  patents.  •  .  •  The  person  for 
the  time  being  entered  in  the  register  .  .  .  aa 
proprietor  of  a  patent  shal]|  subject  to  any  righta 
appearing  from  such  register  to  be  vested  in  any  other 
person,  have  power  absolately  to  assign,  grant  liosnoes,. 
or  to  otherwise  deal  with  the  same.  .  •  .  Provided 
that  any  equities  in  respect  of  such  patent  •  .  .. 
may  be  enforcod  in  like  manner  as  in  respect  of  any 
other  personal  property."  -     - 

Section  23  of  the  same  Act  enacts :— **  (1)  There  shall 
be  kept  at  the  Patent  OfELce  a  book  called  the  Register 
of  Patents,  wherein  shall  be  entered  the  names  and 
addresses  of  grantees  of  patents,  notifications  of  assign- 
ments, and  of  transmissions  of  patents,  •  .  •  and  of 
amendments,  extensions,  and  revocations  of  patents,. 
an<3fr  such  other  matters  affecting  the  validity  or  pro- 
prietorship of  patents  as  may  from  time  to  time  be 
prescribed.  (2)  The  Begister  of  Patents  shall  be 
primd  facie  evidence  of  any  matters  by  this  Act  directed^ 
or  authorized  to  be  inserted  therein.  (3)  Copies  of 
deeds,  licences,  and  any  other  documents  affecting  the 
proprietorship  in  any  letters  patent^  or  in  any  licence 
thereunder,  must  be  supplied  to  the  comptroller  in  the^ 
manner  prescribed  for  fling  in  the  Patent  Offtce." 

Kekewicb,  J.,  at  the  trial  of  the  action,  held  that  the 
plaintiff  company  were  not  the  registered  proprietora 
of  the  patent,  and  could  not,  suing  as  sole  plaintiffs^ 
maintain  an  aotion  for   alleged  infringement  of  tha- 
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patent  withoat   haviiig  tUe  mortgagees  joiaed  as  co- 
plalo tiffs,  and,  the  mortgagees  hating  refused  to  Join  as 
oo-plaintiffs,  he  accordingly  dismissed  the  action. 
The  plaintiff  company  appealed. 

Sir  Horace  Davey^  Q.C.^  and  Bousfield  {Aiton,  Q.O., 
•with  them),  for  the  appellant  company. — The  plaintiff 
company  are  mortgagors  In  possession,  and  in  equity 
they  are  the  owners  of  the  mortgaged  property,  subjeot 
to  the  mortgage.  Kekewlch,  J.,  held  that  the  plaintiff 
company,  as  mortgagors,  were  '^  strictly  fettered 
owners,"  and  were  not  in  a  position  to  act  for  them- 
aeWes  bo  as  to  assert  any  rights  of  ownership.  That  is 
contrary  to  the  principles  acted  on  in  courts  of  equity 
for  the  last  800  years ;  it  has  never,  before  this  case, 
been  held  that  the  fact  of  the  existence  of  a  mortgsge 
disentitles  the  mortgagor  to  sue  alone  for  the  protection 
of  the  mortgaged  property.  Eren  if  it  were  necessary, 
therefore,  for  the  plaintiff  company,  in  order  to  maiu- 
tam  the  action,  to  bring  themselves  within  the 
definition  of  "patentee'*  given  in  section  46  of  the 
Patents,  &c.,  Act,  1883,  I  submit  they  have  in  fact 
done  so.  But  the  Aot  does  not  say  that  only  the  regis- 
tered  proprietor  of  a  patent  can  sue  (or  infringement. 
It  is  said  that  the  defendants  might  have  to  fight  the 
qnestlon  of  validity  of  the  patent  in  another  action 
brought  by  the  mortgagees  if  the  latter  are  not  joined 
in  this  action,  but  objections  as  to  the  validity  of  a 
patent  can  be  taken  by  way  of  defence  only,  and  the 
nature  of  the  defence  cannot  affect  the  abstract  right 
to  sue.  One  of  several  co-owners  of  a  patent  has  a  right 
to  sue  alone  for  infringement  without  Joining  the  other 
CD-owners  as  plaintiffs :  Sheehan  v.  Great  Ecutem 
Eailway  Co.,  29  W.  B.  69,  16  Ob.  D.  59 ;  Dunni- 
diff  V.  Maa€it,  8  W.  B.  260,  7  0.  B.  K.  &  209. 
The  case  of  Fairdough  v.  Mar$hdll,  27  W.  B.  145, 

4  Ex.  D.  87,  decides  that  a  mortgagor  in  receipt  of 
rents  and  profits  has,  upon  the  general  principles  of 
equity,  sufficient  interest  in  the  mortgaged  property  to 
-enable  him  to  maintain  an  action  to  restrain  an  injury 
done  to  it  without  Joining  the  mortgagee.  Under  the 
Patent  Act  of  1852,  s.  35,  it  was  provided  that,  until 
tho  entry  of  an  assignment  of  a  patent  on  the  register 
should  have  been  made,  the  original  patentee  should  be 
deemed  the  sole  proprietor,  and  in  Ohollei  v.  Hoffman, 

5  W.  B.  578,  7  K  &  B.  636,  it  was  held  an  assignee 
^sould  not  sue  at  law  until  his  assignment  had  been 
registered,  though  registration  after  action  brought,  but 
before  trial,  was  held  sufficient  in  equity,  Ha$§aU  v. 
Wright,  18  W.  B.  821,  L.  B.  10  Eq.  509 ;  but  this 
provision  is  not  contained  in  section  23  of  the  Aot  of 
1688. 

They  also 'referred  to  the  Patent  Bules,  1888,  rr. 
^.77.  ' 

8irB.  E.  WeUier,A.G.,  Warmington,  Q.O.,  Moult<m, 
Q.O.f  Carpmad,  and  BoMll,  for  the  respondent  oom- 
pany.^The  mortgages  are  by  way  assignment,  and  the 
legal  interest  in  the  patent  is  absolutely  vested  in  the 
mortgagees  ;  there  is  no  reservation  to  the  mortgagor  of 
any  power  to  grant  licences.  The  mortgagees'  names 
4ire  entered  on  tne  register,  and,  that  being  so,  they  are, 
under  the  Aot  of  1883,  the  proprietorsy  and  can  tell  the 
patent  or  grant  licences  of  it.  The  mortgagee  assignee 
may,  in  equity,  be  a  trustee  for  the  mortgagor;  but 
section  85  of  the  Aot  of  1883  provides  that  the  comp- 
troller shall  not  take  any  notice  of  trusts  or  cestui  que 
tnutt.  Section  87  of  the  Aot  of  1883  effects  a  statutory 
alteration  of  what  would  otherwise,  on  the  general 
principles  of  equity,  be  the  rights  of  the  mortgagor 
with  respect  to  strangers  to  the  patent,  though,  as 
between  mortgagor  and  mortgagee  themselves,  those 
equitable  rights  are  preserved.  The  defendante  are 
-entitled  to  have  on  the  record  as  plaintiffs  all  the 
persons  who  together  are  entitled  to  the  full  ownership 
of  the  patent,  otherwise  the  defendants  would  be  liable 


to  be  sued  in  a  fresh  action  by  the  mortgagees.  Bat, 
assuming  that  it  was  not  necessary  to  hare  the  noit- 
gagees  Joined  as  plaintiffs,  nevertheless,  the  mortgigsN 
were  necessary  parties,  and  it  was  ths  dutj  of  tte 
plaintiff  company  to  haTo  had  the  suit  properly  eot* 
stitnted  as  to  parties.  [Oottok,  L^J.,  referred  te 
B.  S.  0.,  ord.  16,  r.  11].  The  question  as  to  paitieini 
raised  in  the  court  below,  and  the  plaintiff  eoDpaaj 
declined  to  make  any  application  to  the  oonrt  ts  bsve 
the  mortgsgees  Joined  either  as  co-plaiatift  or  oo- 
defendante. 

They  referred  also  to  Bergmann  v.  JfooaillaR,  19 
W.  B.  890, 17  Oh.  D.  423. 

Sir  Horace  Davey,  Q.C.^  in  reply. — [Ootws,U.— 
Do  you  object  to  the  mortgagees  being  sdded  u  eo- 
defendants  f  ]    They  may  be  proper  partiee,  bat  thej 
are  not  necessary  parties,  and  if  the  other  lide  vnt 
them  as  parties  it  is  the  other  side  that  meet  sppi^f* 
[OoTTOir,  L.J. — ^You  must  argue  the  question  whettwr 
the  mortgsgees  are  neoesaary  parties.]    The  mortgigBai 
cannot  be  damnified  by  anything  taking  pUcsiatUi 
action :  Fairdough  v.  Marihidh    If  the  plsiatiit  oosi- 
pany  succeed,   the  mortgagees  are  in  fact  benefttai 
The  mortgagees  could  not  assist  the  court  at  the  tiitl 
of  any  question  of  iojuuction  or  damagss ;  bo  oobsmI 
appearing  for  the  mortgagees  at  the  trisl  woald  be 
heard.     The  fact  of  the  mortgagees  being  made  ea- 
defendants  would  not  prevent  them  suing  for  faifriBg^ 
ment,  the  present  defendants,  in  a  fresh  snii   Wbea 
the  accounts  come  to  be  taken  it  may  be  proper  to  bsia 
the  mortgagees  made  parties,  but  they  are  not  oeeeaUT 
parties,  at  all  events,  up  to  the  trial  of  the  seCioB.  I 
object  to  tbie  point  as  to  parties  being  taken  by  tba 
defendants  at  this  stage :  Werderman  v.  BodM  Q4*M 
d'Blectrieiti,  30  W.  B.  33,  19  Oh.  D.  246,  and  1  ak 
for  the  costs  thrown  away  by  the  appellant  compsayby 
reason  of  the  action  not  being  tried  when  it  came  m 
tot  trial. 

He  also  referred  to  ord.   16,   r.   12,  and  KAl  n 
Butcher,  32  W.  B.  378,  25  Oh.  D.  760. 

OoTTON,  L.J.— This  is  an  appeal  by  ths  pUiattb 
from  a  Judgment  of  Kekewlchi  J.,  who  deddsd  that  the 
plaintiffa  had  no  right  of  suit   unless  they  Joinsd  m 
co-plaintiffs  the  mortgagees,  and  he  dismissed  ths  acte  J 
on  that  ground ;  for  although  the  pUintifb  had  bea 
given  an  opportunity  to  amend  by  making  the  nocfe*  i 
gagees  parties  as  plaintiffs,  yet  the  first  morCgagee  on  i 
being  applied  to  would  not  conaent  to  tiiat  befagdei^  i 
and  Eekewich,  J.,  therefore  diamiased  the  action. 

That,  in  my  opinion,  was  clearly  on  this  ground,  W 
as  there  was  in  fact  a   mortgage,    the  plaintiiE^  if 
assignees  of  the  patent,  had  no  right  of  aotion  st  all 
against  an  infringer  unless  they  Joined  as  oo«plaiBtifii  { 
the  mortgagees. 

Now  (subject  to  the  question  as  to  the  effect  of  saelitt  { 
87,  which  I  wiU  refer  to  presenUy),  thece  is  nothing  it  i 
the  Act  which  in  any  way  prevents  a  patsatss  who  hM 
granted  a  mortgage  of  his  patent  from  sniM*  ^ 
Attorney-General  relied  on  sections  46  and  87.   Nov 
section  46,  in  my  opinion,  really  does  not  bearvponfti 
because  it  says,  "  Patentee  means  the  peisoa  for  tts  < 
time  being  entitled  to  the  benefit  of  a  patent,"  tad  V  «•  < 
are  to  look  to  the  general  law,  I  shoold  say  tbst  ttf 
assignee  of  a  patent,  although  he  haa  gtaatod  a  mm^ 
gage,  is  entided  to  the  benefit  of  the  patiAt    It  ii  liV 
true  he  has  given  a  mortgage  upon  it  which  aMy  kait 
the  effect,  by  foreclosure  or  sale  under  the  powKssse*  •  i 
tained  in  the  mortgage,  of  deptifing  him  of  bis  ifght  ^  ' 
the  patent ;  but  in  equity  the  mortgage  is  loobA  <^ 
merely  as  a  security  for  the  debt,  and,  that  bsiag  iV* 
Is  not  considered  in  equity  that  a  iMrtgegK  ii  >* 
entitled  to  ttie  benefit  of  his  patent.     He  is  mtiBt^ 
subject  to  the  charge  which  he  lias  OMatsd,  aid  l»  A**^ 
rights  which  he  has  given  his  morlgegee. 
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Bat  seotioii  87  was  much  relied  on.  The  register  of 
patents  was  prodaoed  before  Eekewiob,  J.,  by  an  officer 
from  the  Patent  Office,  and  it  has  been  found  that  on 
the  register  the  plaintifEs  are  mentioned  as  assignees. 
The  plalntifls  are  registered  as  assignees,  and  the  date 
10  Febraary  22,  1886.  The  entry  shows  that  the 
l^laintifCs  are  registered  as  assignees  of  the  patent  by  two 
assignments,  one  by  the  original  patentee,  and  the 
-other  by  a  mortgagee  of  that  patentee. 

Then  on  the  same  date,  Vebraary  22, 1886,  there  is  an 
entry  on  the  register,  of  the  mortgage  to  the  banking 
company,  the  first  mortgagees,  bat  that  registers  them, 
not  as  assignees  (although  the  mortgage  was  by  assign- 
ment in  the  osaal  terms  of  snoh  a  mortgage),  bat  as 
moitgagees.  The  officer  from  the  Patent  Office  told 
£ekewioh,  J.,  that  that  was  an  intentional  diiferenoe  of 
language,  that  the  ofBdal  in  the  Patent  Office  did  not 
register  a  mortgageci  even  thoagh  he  took  by  assignment, 
4ie  assignee  of  the  patent,  bat  only  as  mortgagee.  I 
think  that  is  a  right  piaotioe,  for  if  the  mortgagee  had 
4)een  registered  as  assignee  it  might  have  been  contended 
that  nnder  section  87  he  was  treated  as  the  proprietor  of 
the  patent,  whereas,  as  I  ha? e  said,  a  court  of  eqtdty 
does  not  consider  the  mortgagee  as  the  proprietor  of 
-that  which  is  comprised  in  his  mortgage.  It  is  there- 
fore unnecessary  to  consider  the  argnment  of  the 
Attorney-General  on  section  87,  because  whatever 
powers  are  thereby  gifen  independently  of  what  the 
general  law  may  be,  they  are  giTeu  only  to  the  person 
who  is  on  the  register  as  pioprietor,  and  the  Attorney- 
Generali  in  pressing  his  argument  upon  us,  did  not  know 
what  was  really  the  intention  of  the  officers  in  the 
Patent  Office  in  making  this  entry  on  the  register  in  the 
way  they  have  done. 

Section  87,  therefore,  cannot  be  relied  on.    What  we 
have  is  simply  a  registration  of  the  instruments  affecting 
the  title  under  section  23,  which  section  does  not  say 
anything  like  that  which  is  eontained  in  section  87. 
.£Tlie    Lord  Justice    then   read  section  23,  and  con- 
tinned : — ]    Section  23,  therefore,  leaves  it  to  the  court 
to  decide,  when  the  matter  is  brought  before  it,  what 
•the  interests  are,  having  regard  to  the  general  law,  and 
what  is  the  position  of  those  who  are  so  registered.    If 
-we   had  to  deal  with  the  argument  of  the  Attomey- 
•Oeneral  that  section  87  makes  such  a  tremendous  altera- 
tion as  to  put  the  mortgagee  in  the  position  of  pro- 
jprietor  as  against  hisj  mortgagor,  I  should  have  hesi- 
tated very  much  in  aocediog  to  that  argument ;  but  I 
need  not  consider  that  now,  because,  as  I  have  said, 
<the  banking  company  are  not  registered  as  proprietors. 

Jt  is  a  question,  therefore,  of  what  is  the  general  law. 
9n  the  present  case  the  assignee  of  a  patent  is  on  the 
rec^ister.  No  difficulty,  therefore,  as  to  not  being  on  the 
register  arises.  But  there  is  also  on  the  register  an 
asaignment  by  way  of  mortgage,  and  a  oopy  of  that  deed 
ia  also  on  the  register  or  with  the  registrar.  It  was 
urged  that  this  gave  certain  rights  to  the  mortgagee, 
^irbioh  would  very  much  interfere  with  any  action  brought 
bjr  the  assignee  of  the  patent — I  will  call  him  the 
■*  patentee"  as  a  short  term.  What  is  the  general  law  P 
Is  a  man  who  has  mortgaged  his  interest,  either  in  land 
or  in  that  which  is  personal  estate,  prevented  from 
aaaertiog  his  right  to  prevent  someone  else  injuring 
tlie  thing  which  is  the  subject-matter  of  the  mortgage  P 
I  assume  for  the  present — it  will  have  to  be  decided 
hereafter  whether  the  defendanta  have  done  so  or  not — 
that  there  has  been  an  infringement  of  the  patent  rights 
reated  by  assignment  in  the  plaintifEs  an'd  mortgaged  by 
bhem.  To  my  mind  it  would  be  contrary  to  all  the 
principles  of  equity  and  to  all  the  previous  decisions  on 
the  general  law  to  say  that  under  these  circumstances  a 
mortgagor  cannot  assert  and  protect  that  interest  which 
ia  vested  in  him  as  mortgagor  for  the  purpose  of  prevent- 
ixag  an  infringement  and  a  violation  of  the  rights  which 
— nlthoDgh  he  holds  as  mortgagor— he  still  has,  subject, 


it  is  true,  to  any  rights  which  the  mortgagee  may  ezer- 
oise  under,  and  in  proper  aooordance  with,  his  mortgage* 
If  section  87,  therefore,  does  not  give  a  special  right  to 
the  mortgsgee  here— as  in  my  opinion  it  does  not, 
having  regard  to  the  ciroumstances  I  have  stated — ^the 
mortgagor  can,  and  ought  to  be  at  liberty  to,  vindicate 
as  against  a  wrongdoer  the  right  which  he  still  has,  and 
which  a  court  of  equity  recognises  as  a  substantial  righty 
to  the  property  which  he  has  mortgaged. 

It  has  been  decided  (SJieehan  v.  Great  Ecuiem 
Railway  Co,)  that  the  assignee  of  part  of  a  patent 
can  bring  an  action ;  that  answers  a  good  many  of 
the  objections  urged  by  the  Attorney-General  and 
Mr.  Warmington  against  allowing  a  mortgagor  to  bring 
an  action  because  the  person  entitled  to  the  other  por- 
tion of  the  patent  rights  might  bring  an  action  in  respect 
of  those,  and  then  the  person  who  was  said  to  be 
infringing  might  have  to  again  vindicate  what  he 
was  doing  by  idleging  that  there  was  no  infringement 
or  that  the  patent  was  bad  altogether,  because  if  it  were 
bad  in  part  that  would  yitiate  the  whole  of  the  grants 
contained  in  the  patent 

In  the  case  of  Fairdough  v.  Mar$haU,  although  the 
plaintiff  there  was  not  even  in  as  benefioisl  a  position 
as  a  mortgagor,  yet  the  Court  of  Appeal  properly  treated 
him  as  being  in  the  same  position  as  if  he  were  the 
mortgagor,  and  held  that  he  was  entitled  to  bring  his 
action  without  msking  the  person  in  whom  the  legal 
estate  was  vested  a  plaintiff,  or  bringing  him  before  the 
court  in  any  way,  and  that  as  the  defendant  was 
violating  rights  which  were  vested  in  the  plaintiff,  the 
fact  that  there  was  another  person  in  whom  those  rights 
were  to  a  certain  extent  vested  did  not  deprive  the 
then  plaintiff  from  preventing  an  infringement  of  the 
rights  which  he  had,  bat  had  also  together  with  the 
person  whom  the  coart  considered  as  his  mortgagee. 

In  the  present  case  Kekewich,  J.,  took  an  entirely 
different  view.  I  cannot  but  see  that  the  real  and  the 
only  point  which  he  decided  was,  that  as  there  was  an 
assignment  by  way  of  mortgage  it  must  be  considered 
that  the  assignee,  though  by  way  of  mortgage  only, 
was  the  only  person  who  could  protect  the  patent,  the 
subject  of  the  mortgage,  against  an  Infringer ;  and  he 
dismissed  the  action. 

Now,  in  my  opinion,  if  he  was  not  right  in  that  view, 
it  was  wrong  to  dismiss  the  action,  because  ord.  16,  r. 
11,  says  that  no  cause  shall  be  dismissed  for  misjoinder, 
or  want  of  Joinder,  of  parties.  If  he  had  not  thought 
that  ground  which  I  have  mentioned,  was  the  ground  for 
dismissing  the  action,  but  simply  that  the  mortgagee 
ought  in  some  way  to  be  before  the  court,  he  would  not 
have  dismissed  the  action,  but  would  simply  have  given 
a  direction  that  the  mortgagees  should  be  added  as 
defendants  or  as  parties.  We  disagree  with  the  view  taken 
by  Kekewich,  J.,  and,  in  my  opinion,  as  regards  the 
costs,  the  respondents  ought  to  pay  the  costs  of  the 
appeal,  and  the  costs  incurred  by  reason,  or  thrown  away 
in  conseqaence,  of  the  decision  of  Kokewich,  J.,  pre- 
venting the  ca«e,  when  the  matter  came  before  him, 
being  tried  on  the  merits  as  between  the  plaintiffd  and 
the  defendants.  It  was  said  we  ought  not  to  do  so, 
because  the  order  shows  that  there  was  fnU  opportunity 
given  to  the  plaintiils  to  apply  for  any  amendment 
which  they  thought  desirable.  In  my  opinion,  however, 
that  is  a  wrong  reading  of  the  order.  It  is  true  that 
it  is  in  terms  to  that  effect,  but  as  Kekewich,  J.,  has 
decided  that  the  mortgagors— t.e.,  the  idaintiflsr— could 
not  bring  an  action,  it  would  ha%e  been  useless  to  apply 
to  have  the  mortgagees  added  as  defendants  when  the 
court  had  expressed  an  opinion  and  decided  tliat  the 
plaintiffs  could  not  bring  any  action  at  all  without 
Joining  other  persons,  not  as  defendants,  but  as 
plaintiffs. 

Then,  as  to  the  objection  made  on  behalf  of  the 
defendants,  that  the  action  caunot  go  on  unless  the 
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mortgagees  are  added  as  defendants.  The  plaintiffs  do 
not  in  any  way  require  the  mortgagees  as  defendants. 
What  they  seek  in  the  action  will  in  no  way  interfere 
with  or  be  injurious  to  their  mortgagees,  on  the  con- 
trary, it  will  be  for  the  benefit  of  the  mortgagees  as  well 
as  themselves.  The  banking  company,  who  are  the  first 
mortgagees,  have  declined  to  allow  their  names  to  be 
added  as  plaintiifs  and  to  Join  in  bringing  this  action, 
and  that  goes  strongly  to  show  that  it  is  in  the  highest 
degree  improbable  that  any  real  difficulty  will  be  caused 
to  the  defendants  by  the  fact  that  the  mortgagees  are 
not  here. 

If  there  is  any  substantial  difficulty  or  danger, 
what  ought  to  be  done  P  The  defendants  may, 
under  ord.  16,  r.  11,  at  any  time  apply  for  an 
order  that  the  mortgagees,  or  any  of  them,  should 
be  made  defendants.  If  the  defendants  can  satisfy 
the  court  that  they  have  any  reasonable  ground  for 
supposing  or  suggesting  that  there  will  be  any 
danger  to  them  in  consequence  of  the  mortgagees  not 
being  defendants — we  decide  that  they  need  not  be 
plaintiffs — they  may  apply  at  any  time  to  the  judge  for 
an  order  that  the  mortgagees,  or  any  of  them,  be  made 
parties  to  the  action,  and  our  order  will  be  expressly 
without  prejudice  to  any  sach  application. 

If  tho  matter  comes  to  the  taking  of  an  account, 
then  I  can  see  that  the  presence  of  the  mortgagees— or 
the  first  mortgagee  at  any  rate — would  be  necessary  in 
order  to  bind  him  by  those  accounts,  but  I  do  not  say 
that  the  defendants  will  not  be  able  to  make  out 
any  case  for  making  the  mortgagees  parties  before 
that  time,  though  I  cannot  see  how  they  will. 

I  think  the  order  wo  ought  to  make  is  this.  Reverse 
the  order  of  Kekewiob,  J. ;  the  plaintiffs  to  have  the 
costs  of  the  appeal,  and  the  coets  below  of  any  proceeding 
or  evidence  which  has  been  thrown  away  by  the  order 
made  by  Kekewicb,  J. ;  liberty  to  the  defendants  to 
make  at  any  stage  of  the  action  such  application  as  they 
may  be  advised  to  have  the  mortgagees,  or  any  of  them, 
iDfide  defendants  in  the  action. 

LiNDLBT,  L.J. — I  agree.  The  proposition  involved  in 
the  judgment  of  Eekewiob,  J.,  is  so  serious,  so  startling, 
and  BO  novel,  that  I  will  say  a  few  words  about  it.  If 
his  judgment  is  right,  tho  mortgagor  of  a  patent,  unlike 
the  mortgagor  of  any  other  property,  can  obtain  no  relief 
against  anybody  who  is  destroying  the  mortgage  property, 
unless  he  can  induce  his  mortgagees  to  join  with  him, 
or  unless  he  ciin  redeem  the  mortgage  and  get  rid  of  it. 
That  is  a  very  startling  proposition,  and  to  me  entirely 
new ;  the  question  is,  is  it  sound  P  It  certainly  is 
unsound  if  tiled  by  the  ordinary  principles  of  equity. 
I  think  it  would  startle  anybody  who  is  acquainted  with 
the  doctrines  of  equity  relating  to  mortgages,  to  be 
told  that  a  mortgagor  by  the  fact  of  making  a  mortgage 
hands  over  the  mortgage  property  so  as  to  be  precluded 
from  protecting  it  from  destruction  unless  he  can  pay  off 
his  mortgage.  Such  a  doctrine  is  contrary  to  principle, 
because,  in  the  view  of  a  court  of  equity,  the  mortgagor 
does  not  oease  to  be  the  owner  of  the  property 
mortgaged ;  he  remains  the  owner  subject  to  the 
security,  and  he  has  rights  available  in  equity  to 
protect  the  subject-matter  of  that  security  in  which  he 
is  so  seriously  and  greatly  interested. 

Then  it  is  said  that  there  is  something  in  the  Patent 
Act  which  places  the  mortgagor  of  a  patent  in  a  worse 
position  than  the  mortgagor  of  any  other  property.  I 
cannot  see  that.  I  have  looked  in  vain  through  the 
Taxions  sections  which  have  been  referred  to,  and  even 
if  these  mortgagees  were  registered  as  proprietors  under 
section  87 — which  they  are  not— I  should  still  very 
much  hesitate  to  come  to  the  conclusion  theta  mort* 
gagor  was  incapable  of  getting  redrees  unless  he  could 
induce  his  mortgagees  to  Join  with  him,  or  unless  be 
could  redeem  them.    I  can  find  nothing  in  the  Act 


which  warrants  such  a  contention.  It  appeui  to  m 
that  the  mistake  which  has  been  made  is  an  extnmdf 
serious  one.  It  is  not  merely  making  a  mutake  m  ts 
the  course  to  be  pursued  in  consequence  of  the  abiawi 
of  proper  parties,  but  it  is  holding  as  a  proporitioaflf 
law'  that  a  mortgagor,  in  the  position  in  wbkh  I  bnt 
assumed  him  to  be,  is  incapable  of  getting  ndrai  is  i 
court  of  equity.  That  appears  to  ms  to  be  attoly 
wrong.  I  will  say  no  more.  I  agree  with  the  form  of 
the  order  which  Ootton,  L.  J.,  has  suggested. 


BowBN,  L.J. — I  am  of  the  same  opisbs.  It 
to  me  that  nothing  oaa  be  clearer  thantkittmiadoet 
not  lose  his  right  to  protect  his  property  sgiinit  nosg.  ; 
doing  by  a  stranger  simply  because  he  huaortiigel  i 
his  property  ;  and  nothing  that  has  been  siid  ii  io  ths  ! 
consequences  of  the  opposite  doctrine  oaa  betooitnigtf  J 
said.  i 

In  the  present  case  the  mortgagee,  whom,  it  b 
ought  to  be  made  a  co-plaintiff,  is  not  a  irgiM 
proprietor  under  section  87.  We  have  not  thflRfam 
strictly  speaking,  to  decide  how  far  section  87,sirtgirf| 
mortgagees  whose  names  are  regiitered  si  those 
proprietors  under  it,  disturbs  the  general  law  o(  t 
court.  We  have  not  got  to  consider  or  decide  thit;  H 
have  only,  in  the  present  case,  to  go  by  the  g«nanlli« 
It  is  clear  that  a  mortgagor  does  not  lose  hii  li^  1 
protect  what  is  his  own  because  he  has  created  •  deU 
and  aecnred  the  debt  by  a  mortgage ;  and,  farfhac,  it 
required  authority — which  I  do  not  know  that  it  vod 
"—to  make  good  the  decision  at  which  we  haw 
arrived,  the  case  of  Fatrdough  v.  JfonAolI,  la 
reasoning  of  it,  appears  to  me  to  cover  the  pni^ 
ground. 

As  I  understand  what  Kekewioh,  J.,  hitendedto 
was  this — he  thought  that,  in  the  first plaet,  a 
was  either  a  necessary  oo-plaintlfl  or,  at  all  eventi, 
he  must  be  made  a  defendant  in  the  suit.  I  am  aotl 
clear  as  my  learned  brother  is,  that  he  took  the  fint 
alone  ;  if  be  did,  then  from  what  we  have  eaid  t 
obviously  disagree  with  him  ;  but  from  the  oSer  fhl 
he  made  to  the  plaintifib  to  allow  them  to  add  the  do 

gagees  as  co-defendants,  it  strikes  me  that  he       

that  that  waa  a  possible  way  of  oaring  the  defeet  Ii 
not  say  that  it  would  have  cared  the  defect,  bat^ 
strikes  me  that  he  thought  so.  Bnt  if  he  bad  '^  ' 
that  the  deftct  could  be  cured  by  adding  the  w 
aa  a  defendant,  I  am  strongly  of  opinion  that  it 
his  bounden  duty  to  add  him  himself  under  oid.  li 
11,  for  it  is  of  the  essence  of  the  procednie  siM* 
Judicature  Act  to  bear  in  mind  that  an  aetioa  ihalli 
be  defeated  by  the  noiijoinder  of  right  partiei,  _ 
the  judge  sees  that  a  mortgagee's  presenoe  u  aeoevl 
for  the  purpose  of  doing  justice,  he  ought  not  to  iQ 
an  action  to  be  defeated,  bnt  ought  himself  to  joii 
mortgagee. 

That  is  my  view,  and  as  Kekewicb,  J.,  did  not  1 
that  course  I  think  he  was  wrong  there,  too— thf^ 
was  wrong  in  the  first  instance  in  his  view  of  the  lav, 
wrong  also,  in  the  seoond  instance,  if  his  view  wai  t 
it  strikes  me  it  may  have  been — in  not  curing  the  d< 
if  he  thought  it  could  be  cured  in  the  way  in  wliichi 
it  strikes  me,  he  thought  it  could  be  cured. 

With  regard  to  the  coats,  it  seems  to  me  that 
order  which  has  been  indicated  by  my  learned 
is  the  right  order  to  make. 

Appeal  allowed^ 
Solicitori,  Walker  A  WhiifiM;  WiUm,  Bridvf^ 
Carpmad. 
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Eddowbs  v.  Asobntimb  Loan  and  Miroantile  Aobnot  Oo. 


OouBT  or  Appbal. 


From  GhaD.  DW. 


Maroh  26. 


Eddowes  o.  AjtosNTiNE  LoAN   Ain>   Mebcaittile 
Agency  Co.  (a.) 

J^radiee-- Affidavits" Be/ore  me*'  omitted  in  jurat-^ 
B.  S.  C,  1883,  ord,  38,  rr,  6,  14. 

TAtf  words  " before  me**  toere  omitted  in  the  jurat  of 
an  affidavit  purporting  to  he  eigned  and  eedled  by  a 
British  viee-^neul  in  a  foreign  country.  Blanks  in  the 
affidavit  had  been  filled  up  and  alterations  initialed  in 
apparently  the  same  handunriting  as  the  signature,  tlie 
Jiandu^riting  being  peculiar. 

Held  {affirming  the  decision  of  Kekewioh,  J.,  upon  an 
application  to  take  the  affidavit  off  the  file),  that  the 
proper  and  reasonable  inference  to  be  drawn  from  the 
facts,  in  the  absence  of  proof  to  the  contrary,  was  that 
tJhe  affidavit  had  been  in  fact  sworn  before  the  vict' 
consul  and  everything  rightly  done  ;  and  as  to  the  omis- 
sion of  the  words  **  before  me,** 

EM,  thai  ord,  SB,  r.  14,  was  applicable,  and  ought  to 
he  applied  to  the  cure  of  such  a  mere  formal  defect  or 
irregularity,  and  that  the  affidavit  ought,  therefore,  to  be 
received  under  that  rule,  and  the  application  refused. 

Appeal  from  Kekewiob,  J. 

This  was  an  appeal  bj  the  defendant  company  from  a 
decision  of  Kekewioh,  J.,  refusing  to  order  an  affidavit 
sworn  by  the  plaintiff  to  be  taken  off  the  file  for  irregu- 
larity. 

The  chief  irregulaiity  alleged  consisted  in  the  omission 
of  the  words  "  before  me"  in  the  jurat,  which  was  in 
the  following  words  : — ''Sworn  at  Bosario  de  Santa  Fe, 
Argentine  Republic,  in  the  British  Vice-Oonsulate,  this 
20th  day  of  January,  1890.— (Signed)  H.  M.  Mallbtt, 
British  Yiee-Oonsuh" 

The  seal  of  the  vice-consul  was  affixed  to  the  docu- 
ment, and  some  blanks  in  it  had  been  filled  up,  and  the 
initials  "  H.  M.  M."  affixed  to  some  alterations  had  been 
written,  in  what  appeared  to  be  the  same  handwriting  as 
the  signature. 

The  plaintiff  rasided  in  the  Argentine  Republic,  and 
the  affidavit  in  question  contained  her  answers  to  inter- 
rogatories administered  by  the  defendant  company. 

Ord.  38,  r.  14,  is  as  follows  :— *<The  court  or  a  judge 
may  receive  any  affidavit  sworn  for  the  purpose  of  being 
used  in  any  cause  or  matter,  notwithstanding  any  defect 
by  misdescription  of  parties  or  otherwise  in  the  title  or 
jurat,  or  any  other  irregularity  in  the  form  thereof,  and 
may  direct  a  memorandum  to  be  made  on  the  document 
that  it  has  been  so  received." 

Eekewich,  J.,  refused  to  direct  the  affidavit  to  be 
taken  off  the  file. 

The  defendant  company  appealed. 

OhanneU,  Q.C,  and  Olenyi,  for  the  appellants. — The 
omission  of  the  words  '*  before  me  "  has  always  been  held 
fatal  in  previous  oases.  There  is  nothing  to  show  that 
the  affidavit  was  sworn  before  the  vice-consul  himself : 
Beg.  ▼•  Bloxham^  6  Q.  B.  528;  Oraham  v.  Ingleby, 
1  Ex.  651;  Pilkington  v.  Bimsworth,  1  Y.  &  C. 
Ex.  612.  llie  affidavit  was  made  under  ord.  38,  r.  6. 
Bole  14  cannot  have  been  intended  to  apply  to  an 
Irregularity  of  this  sort,  but  merely  to  irregolarities  in 
immaterial  details,  such  as  are  dealt  with  in  rules  7  and 
8  of  the  same  order.  The  statutes  dealing  with  the 
•object  are  15  &  16  Vict.  o.  86  (s.  82),  and  18  &  19  Vict. 
c  42.  [IjOpbs,  L.J.,  referred  to  the  Act  of  1889  (52 
Viot  0. 10}.]  The  words  I  rely  on  are  re-enaeted  in  sec- 
tion 6  of  the  Act.  [Lopss,  L.J.,  referred  to  Bmpey  v. 
King,  13  li.  &  W.  519.]  There  the  affidavit  was  stated 
to  have  been  sworn  at  the  chambers  of  the  Judge  who 
signed  it. 

(a.)  Reported  by  R.  H.  Dxanb,  Esq.,  Barxister-at-Law. 


Warmington,  Q.C.,  and  0.  L.  Clare,  for  the  respond- 
ent.— The  Act  52  Vict  c.  10  now  makes  the  matter 
clear,  whatever  may  have  been  the  case  previously.  Sec- 
tion 5  shows  what  is  required  to  be  stated  in  the  jurat, 
and  section  6  makes  certain  provisions  on  the  subject, 
and  the  words  "  before  me ''  do  not  seem  to  be  now 
essential  under  those  sections.  Her9  there  can  be  no 
doubt  tbe  oath  was,  iu  fact,  administered  by  the  vice- 
consul.  If  not,  the  affixing  of  his  seal  and  signature 
would  have  been  a  scandalous  impropriety.  The  object 
of  administering  the  interrogatories  was  only  to  gain 
time  and  delay  the  plaintiff.  The  alterations  made  in 
the  vice-consuVs  handwriting  show  that  he  went  care- 
fully through  the  affidavit,  and  there  can  be  no  doubt, 
therefore,  that  he  did  administer  tbe  oath  himself. 
Assuming  there  is  any  irregularity,  which  we  deny,  rule 
14  applicF.  The  cases  cited  on  the  other  side  were 
decided  before  these  rules  were  in  fofce. 

OhanneU,  Q,G,,  in  reply .^ When  the  Act  provides 
that  so  and  so  shall  be  done,  that  does  not  show  that 
nothing  else  need  be  done.  By  section  6  the  affidavit 
must  have  been  sworn  **  before  "  the  person  authorized. 
Empey  v.  King  was  distinguished  in  Oraham  v. 
Inglehy^  on  the  ground  that  in  the  former  case  the 
affidavit  was  sworn  before  a  judge  at  chambers,  and 
that  a  judge  is  on  a  different  footing  from  an  in- 
ferior officer,  the  oath  being  usually  administered  before 
the  Judge,  but  not  by  him.  [CtorroK,  L.J.,  referred  to 
Gheney  v.  Oourtois,  13  0.  B.  N.  S.  634,  11  W.  R. 
0.  L.  Dig.  25].  In  Beg.  i,  Bloxham  it  was  clear 
that  the  oath  had  been,  in  faot,  administered  by  the 
person  who  signed  the  jurat,  but  that  was  not  held 
sufficient.  Rule  14  only  applies  to  misdesorfption  or 
defects  of  form.  [Ootton,  L.J.,  pointed  out  that:  tbe 
alterations  and  initials  in  the  vice-consuls  handwriting 
clearly  showed  the  affidavit  to  have  been,  in  fact, 
sworn  before  him.]  Probably  it  was,  but  that  is  not 
enough. 

Cotton,  Li.J. — ^Tbis  Is  an  appeal  from  a  decision  of 
Kekewioh,  J.,  refusing,  upon  an  application  by  the 
defendants,  to  order  this  affidavit  to  be  taken  off  the 
file  on  the  ground  of  there  being  no  sufficient  proof 
of  its  having  been  properly  sworn. 

The  jurat  of  the  affidavit  states  that  it  was  nwom  at 
Rosario  in  the  Argentine  Republic  on  a  certain  day,  but 
it  does  not  say  that  it  was  sworn  "  before  me  " — that  is, 
before  the  vice-consul  whose  signature  appears  at  the  foot 
of  it.  It  would,  no  doubt,  have  been  better  if  those  words 
''before  me  '*  had  been  inserted  in  tbe  Jurat  (as  in  the 
ordinary  form  adopted  by  commissioners),  but  they 
were  not.  It  does  not,  however,  follow  that  the  affidavit 
ought  to  be  taken  off  the  file.  Rule  14  of  order  38 
says:— [His  lordship  read  the  rule,  which  is  set  out 
above,  and  proceeded:^].  That  was  intended,  in  my 
opinion,  to  cure  a  defect  such  as  this.  If  it  is  shown  to 
our  satisfaction  that  this  affidavit  was,  in  faot,  sworn 
before  a  person  who  had  authority  to  administer  the 
oath  in  the  place  where  the  affidavit  was  sworn,  we  are 
authorized,  notwithstanding  the  defect  iu  the  form  of 
the  jurat,  to  direct  it  to  be  placed,  or  allowed  to  remain 
upon  the  file. 

What  one  sees  is  this — the  affidavit  is  signed  by  the 
vice-consul,  and  his  handwriting  la  a  poculiar  one. 
But  that  is  not  all.  There  are  a  considerable  number 
of  alterations  in  the  affidavit  which  are  verified 
by  his  initials,  evidently  in  the  same  hand- 
writing. 

Besides  this,  not  only  are  there  alterations  made  by 
someone  else  identified  by  his  signature,  but  there  are 
also  additions  to  the  affidavits,  blanks  filled  up  by  him 
in  his  own  handwriting,  and  I  feel  satisfied  that  it  was, 
in  fact,  swora  before  him  personally.  Therefore,  I  have 
no  hesitation  in  saying  that  in  tfaia  particular  case. 
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BOtwithstandiog  the  informality  in  tbe  Jarat,  we  both 
can  and  onght  to  order  that  this  affidavit  shidl 
remain  on  the  file,  and  we  will  do  whatever  is  necessary 
for  the  purpose  of  remedying  the  defect.  [His  lordship 
then  disposed  of  ssTeval  other  objections,  and  oonoinded 
that  the  appeal  most  be  dismissed.] 

LzzcDLET,  L.J.— I  am  of  the  same  opinion.  With 
respect  to  the  defect  in  the  jorat,  it  is  qnite  trae  that 
the Tice-oonsul  omitted  the  expression  "Sworn  before 
me."  What  he  has  said  is,  ''Sworn  at  Bosario  de 
Santa  F6,  Argentine  Bepablio,  in  the  British  Vioe- 
Oonsnlate,  this  20th  day  of  Janaary,  1890."  That  is 
followed  by  his  signature.  There  are  indications  apon 
the  docament  that  tbe  vice-consal  looked  through  it, 
and  looked  through  it  carefnlly.  Bat  it  is  suggested 
that  it  might  have  been  sworn  before  his  clerk,  or  some 
other  official.  That  may  possibly  have  been  so,  but 
what  is  the  reasonable  inference  P  It  seems  to  me  that 
the  reasonable  inference  is  all  in  favour  of  eveiything 
having  been  rightly  done.  It  would,  in  my  opinion, 
have  been  a  gross  impropriety  and  breach  of  duty  if  he 
had  signed  and  sealed  that  document  without  having 
had  it  sworn  before  him.  Then  it  was  said  that  there 
are  cases  which  decide  that  an  affidavit  which  omits 
these  words  must  be  bad.  No  doubt  there  are  such 
oases,  and  a  vast  amount  cf  expense  and  injustice  has 
been  caused  by  rejecting  affidavits  like  this  by  reason  of 
seme  defect  or  omission  by  some  clerk  or  official  before 
it  was  sworn.  It  was  to  cure  that  very  thing  that 
rule  14  was  introduced  into  order  38,  and  addressed  to  the 
curing  of  that  very  defect.  [His  lordship  read  the  14th 
rule  of  order  38,  pointing  out  that  it  was  for  civil 
purposes  only,  and  had  nothing  to  do  with  criminal 
procedure.]  What  is  this  but  some  defect  or  irregu- 
larity in  form  f  The  Jurat  is  defective  in  form.  Is 
there  the  slightest  reason  to  suppose  that  anything 
seriously  wrong  was  done — ^that  tbe  affidavit  was  not  in 
fact  sworn  before  the  vice-consul  P  There  is  none 
whatever.  It  appears  to  me  that  that  rule  (Judging 
from  its  language)  was  put  in  for  the  very  purpose  of 
curing  euch  a  defect  as  this,  and  though  the  words 
omitted  ought  to  have  been  in  the  jurat,  in  my  opinion 
that  rule  applies.  I  think  this  appeal  must  be  dis- 
missed. 

LopBSi  L.J.-^Thi8  is  an  application  by  the  defendants 
that  the  plaintiiTs  affidavit  may  be  taken  off  the  file,  on 
the  ground  that  it  is  defective  in  form  in  omitting  the 
words  *'  before  me  "  which  ought  to  precede  the  vice- 
consul's  signature. 

Now,  having  regard  to  tbe  cases  which  have  been 
cited,  I  express  no  opinion  as  to  what  might  have  been 
the  result  of  this  application  but  for  ord.  38,  r.  14.  But, 
in  my  opinion,  that  rule  covers  tbe  present  case,  and 
that  appears  to  be  clear  when  we  come  to  consider  cer- 
tain drcumetances  connected  with  the  affidavit.  On 
looking  at  tbe  affida?it  we  find  that  it  is  signed  in  the 
right  place  by  tbe  vice-consul,  that  there  are  alterations 
in  various  places  initialed  by  him  in  his  handwritiDg, 
and  that  there  are  blacks,  which  have  been  filled  up  by 
him,  also  in  his  handwriting.  Now,  having  regard  to 
these  facts,  can  any  reasonable  person  doubt  that  the 
affidavit  was  sworn  before  him,  although  the  words 
'*  before  me  "  are  not  expressed  P 

Then  does  rule  14  apply  P  I  think  it  does.  I  believe 
the  intention  was  to  give  tiie  Judges  a  discretion  to  ad- 
mit affidavits  where,  in  their  opinion,  the  defects  in  them 
were  not,  having  regard  to  tbe  surrounding  circum- 
stances, defects  of  substance.  I  tbink  that  was  the 
object  of  the  order,  and  a  very  useful  object  too, 
because  there  can  be  no  doubt  that  injustice  has  very 
often  been  done  by  the  rejection  of  an  affidavit  on  the 
ground  of  some  defect  which  has  not  been  a  defect  of 
substance.  In  my  opinion  the  omission  of  these  words 
in  tbis  case  is  a  defect,  but  a  curable  one,  and  not  a 


defect  of  substance.     I  think,  therefore,  that  tlic  sppeil 
fails,  and  must  be  dismissed,  with  costs. 

Appeal  diitnined. 

Solicitors  for  the  appellants,  HwrreU  k  Map, 

Solicitors   for   the   respondent,    Wynia,  Eohtt  I 
Wynne, 


From  Q.  B.  Div.  Jo&s  11. 

AiEiNsoir  V.   Bradford  Third  Equizuu  Bmm 
BuiLDDra  Socibtt.  (s.) 

Statute  of  LimiiationB — Money  depoiUed  on  UoM^Cn- 
ditiona  a$  to  repayment — Oonditiom  preodad-^IkiA 
of  depoiitor — Time  from  vfhich  statute  nrni  sfcuuf 
adminieirator* 

A  §um  of  money  was  depoiited  unth  the  difi»imit\9 
way  ofhan^  upon  certain  eonditume  esntaMtnsIws 
pase-hook,  u*hich  wae  lianded  to  (As  depotUor  atikUm 
of  the  loan,  Thoee  conditiong  were  ihat  neiia  ef  wtt- 
drawal  woe  required^  thai  the  mmeii  m  ^^sUi 
according  to  the  ierme  etated  when  the  iu<ice  mi  yises, 
and  that  no  money  would  he  paid  out  exce^wfndm' 
tion  of  the  paee^hook^  and  the  depoeitor  mMit  d&r 
attend  pereonaUy  or  §end  a  written  aMfAorfly.  Tk 
depoeitor  having  given  notice  of  wiihdrwel,  fk  it* 
fendanteeent  him  a  memorandum  itatingthatihvm 
would  he  payable  on  or  after  a  certain  dm/t  Uwm 
10  a.m.  and  5  p.m.,  and  that  the  fnemoramciia  is' 
paae-hook  muit  he  produced  when  i^e  money  wu  efifHd 
for.  Upon  the  day  named  in  the  meniraMdm  f^ 
repayment  t?ie  depositor  died  inteetate^  withoidha(f9 
appHied  for  or  received  the  money.  The  piaMft  •*• 
had  taken  out  letters  of  administration  to  tke  M^ 
Irought  an  action  to  recover  the  amount  of  tieiif^ 
more  than  sim  years  after  the  date  named  intkiua^ 
randum  for  repayment,  lut  within  six  yecan  /tp*  <» 
grant  of  t?ie  letters  of  administration. 

BM,  that  the  eondUions  contained  in  (he  feuM 
were  conditions  precedent  to  any  liaMity  in  tkt  d^ed- 
ants  to  repay  the  money,  and  that,  as  these  cce0i^ 
had  not  beenfulftUed  by  the  depositor,  no  cam  ofsdm 
accrued  to  him  in  hU  lifetime,  and  the  Statute  of  I^ 
tations  did  not  begin  to  run  until  the  letters  of  iM''*' 
tration  had  been  taken  out. 

Held,  also,  by  Lord  Esher,  M.B.,  and  lindl^.^^n 
t?Mt,  even  assuming  the  oondiUons^-exceft  Metu 
ncUce^^were  not  conditions  precedent,  in  ih»  ^^^^'^^ 
proof  by  the  defendants  that  the  depositor  died  efkrOt 
hour  named  for  the  repayment,  it  was  net  preeeiwt* 
cause  of  action  accrued  to  him  in  his  lif  dime,  end  wrr 
fore  the  Statute  of  LimUations  did  net  hfin  *»  ^ 
untU  letters  of  administration  had  been  taken  seL 

Appeal  from  the  Judgment  of  Mathew,  J.,  Inhnff 
tbe  plaintiff,  at  tbe  trial  of  tbe  action  witfaoat  s  juj- 

The  action  was  brought  by  tbe  plaintiff  ss>d^ 
trator  of  the  estate  of  Tbomas  Atkinson,  dsesiini^ 
recover  £214  15s.  6d.  deposited  with  the  defsodssti  I 
way  of  loan.  The  defence,  so  far  as  naterisl  to  « 
present  report,  was  that  the  claim  was  barred  Vf 
Stotute  of  Limitations  (21  Jac  1,  c  16,  s.  3). 

By  rule  29  of  their  rules  the  defendsnt  sedeg^w 
autborized  to  receive  loans  at  such  rate  of  iot«e>H*| 
exceeding  five  per  cent.,  and  on  such  eonditfoai  *"^ 
directors  might  decide.  ..  _■■ 

It  appeared  that  in  March,  1877,  Tho«t  AW^ 
deposited  the  sum  of  £200  with  the  defantoli  VJ^ 
of  loan  at  interest,  and  at  the  time  of  the  ^'V^^ 
received  a  loan  pass-book  from  the  dsfsndsajr^ 

(a.)  Reported  by  W.  P.  BimaY,  Esq.,  BegdOtf^^^ 
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-ooBtaiiied,  amongtt  othen,  the  following  printed  tevme 
upon  whioh  they  zeoeived  loans :— *<  Loam  are  reoeived 
and  paid  daily  at  the  central  office  only,  48,  Market- 
street.  Bate  of  interest  £1  per  oent  per  annum.  No 
commission  or  charge  of  any  Und.  £20  may  be  with- 
drawn any  day  withoat  notice  at  interrals  of  not  lees 
than  a  week.  Larger  sums  are  payable  on  the  day  after 
tiie  first  and  second  Mondays  in  the  month,  and  require 
notice  according  to  terms  stated  when  the  notice  is  given. 
Ko  money  wiU  be  paid  out  except  on  production  of  the 
imrastor^s  book,  and  he  must  either  attend  personally  or 
send  a  written  authority.  Forms  of  authority  may  be 
obtained  at  the  office.  The  directors  request  that 
depositors  will  be  careful  to  keep  their  pass-books  in 
their  own  possession,  as  the  society  Kill  not  be  re- 
sponsible for  any  money  paid  to  any  person  not  legally 
entitled  or  authorized  to  receive  it." 

On  the  18th  of  December,  1878,  Thomas  Atkinson 
gave  notice  to  the  defendants  of  his  intention  to  with- 
draw the  deposit  of  £2C0,  which,  with  the  interest  due, 
amounted  to  £214  15o.  6d.,  and  on  the  same  day  the 
defendants  gave  Atkinson  the  following  memorandum  In 
writing : — **  The  sum  given  notice  for  will  be  payable  on 
tiie  14th  of  January  between  ten  in  the  morning  and 
five  in  the  evening,  or  on  any  subsequent  day  between 
ten  and  five,  except  on  Saturdays,  when  the  office  is 
dosed  at  one.  The  person  in  whose  name  the  money  is 
invested  must  sign  his  or  her  name  at  the  foot  of  this 
paper,  which  must  be  produced  with  the  pass-book 
when  applying  for  the  money,  or  it  cannot  be  paid. 
ST.B.— No  loan  account  can  be  kept  open  with  less  than 
£1  in  it  besidee  the  interest.''  At  the  foot  of  the  paper 
was  the  following  :— <'  To  the  secretaries  of  the  Brad- 
ford Third  Equitable  Benefit  Building  Society.  Pay 
myself  or  bearer  on  presenttog  my  pass-book  the  sum 
for  which  I  have  given  notice  as  above." 

On  the  14th  of  January,  1879,  the  day  fixed  for  the 
repayment  ot  the  deposit,  Thomas  Atkinson  died  in- 
feetate,  without  having  applied  for  or  received  the 
money.  On  the  16kh  of  January,  1879,  a  person  repre- 
senting himself  to  be  Thomas  Atkinson  applied  at  the 
defendants*  office  for  payment  of  the  deposit,  and  pro- 
diuced  the  pass-book  and  the  above  memorandum.  The 
defendants  accordingly  paid  him  the  amount  of  the 
deposit  upon  his  signing  the  name  of  Thomas  Atkinson 
In  a  receipt-book  kept  by  them,  but  without  requiring 
lum  to  sign  at  the  foot  of  the  memorandum,  the  custom 
of  the  defendante  being  not  to  require  such  signature  if 
the  depositor- attends  in  person. 

On  the  3rd  of  May,  1889,  letters  of  administration  of 
the  estate  of  Thomas  Atkinson  were  granted  to  the 
plaintiiE,  and  on  the  18th  of  May,  1889,  the  present 
action  was  brought.  At  the  trial  no  evidence  was  given 
as  to  the  hour  on  the  14th  ot  January  at  which  Thomas 
Atkinson  died,  nor  as  to  who  the  person  was  who  re- 
eeiYed  the  deposit  on  the  16th  of  January,  1879. 
Mathew,  J.,  held  that  it  was  a  condition  precedent  to 
the  liability  of  the  defendants  that  the  depositor  should 
attend  personally  at  the  defendants'  office  with  his  pass- 
book, or  give  an  authority  to  someone  to  attend  with 
the  pass-book  for  him,  and  receive  the  money,  and  that, 
as  thia  condition  precedent  had  not  been  performed,  no 
eanse  of  action  accrued  on  the  14th  of  January,  1879, 
and  the  Statute  of  Limitations  did  not  begin  to  run 
until  the  grant  of  the  letters  of  administration  on  the  8rd 
of  Hay,  1889.  He  accordingly  gave  Judgment  for  the 
pUintUf. 

The  defendants  appealed. 

Tindal  Atkiruont  Q.C.^  and  Montagu  Lush,  for  the 
defendants. — The  Statute  of  Limitations  ran  from  the 
14th  of  January,  1879,  when  the  notice  of  withdrawal 
came  into  operation.  There  was  then  a  debt  due  to  the 
depoaitor,  though  he  had  to  go  through  certain  formali- 
ties before  the  money  could  be  paid  to  him.    The  pro- 


duotion  of  the  pass-book  by  the  depositor,  or  by  someone 
authoriiod  by  l^ios*  was  not  a  condition  precedent  to  the 
debt  accruing.  Its  production  was  only  necessary  for 
the  purpose  of  identifioation.  It  is  like  the  case  o(  a 
banker  and  customer  with  a  current  account.  There  is 
a  debt  due  to  the  customer  from  the  time  of  deposit,  and 
the  statute  runs  from  that  date,  though  the  money  is 
only  payable  upon  presentation  of  a  cheque.  Again,  a 
solicitor  cannot  sue  until  a  signed  bill  of  costs  is 
delivered,  but  the  statute  runs  from  the  date  on  whioh 
the  work  is  done.  In  the  same  way  hero  the  money  was 
due  on  January  14,  though  it  was  only  payable  on  pron 
dnction  of  the  pass-book.  It  the  plaintiff  had  shown  that 
Thomas  Atkinson  died  before  the  money  was  due  on 
that  dBjf  then  the  statute  would  not  have  begun  to  run. 
They  referred  to  Foley  v.  ffiUt  8  H.  L.  Gas.  28 ;  PoU 
V.  OUgg,  16  M.  &  W.  321. 

Henn  Oollim,  Q.O.  (Percy  Gyt  with  him),  for  the 
plaintiff.— This  is  not  like  the  case  of  a  solicitor's  bill  of 
costs,  as  in  that  case  the  debt  is  due,  bat  the  statute 
adds  a  condition  before  the  solicitor  can  bring  an  action. 
Nor  is  there  any  analogy  between  this  case  and  the 
common  law  relation  between  a  banker  and  his  oustomer. 
This  case  depends  upon  the  special  terms  on  whioh  the 
deposit  was  made.  The  conditions  in  the  pass-book 
cannot  be  split  into  two  parts.  It  is  admitted  that 
notice  of  withdrawal  is  a  condition  precedent  to  the 
cause  of  action  accruing.  The  remaining  conditions,  as 
to  production  of  the  pass-book,  &c.,  must  also  be 
conditions  precedent. 

Tindal  Aihinnon^  Q.O,,  replied. 

Lord  EsKBB,  M.B.— This  case  turns  upon  the  contract 
between  the  deceased  man  and  the  defendant  society, 
whioh  was  made  when  the  money  was  deposited  with  the 
society.  When  a  deposit  by  way  of  loan  is  made,  the 
society  gives  to  the  depositor  a  loan  pass-book»  in 
which  the  amount  is  entered,  and  whioh  contains 
certain  stipulations  in  writing.  It  is  dear  that  the 
contract  is  contained  in  that  book.  The  book  is 
given  to  the  depositor  as  cont^Uning  the  terms  upon 
which  the  society  receives  the  money.  The  terms 
relating  to  repayment  are  that  larger  sums  than  £20  are 
payable  on  certain  days,  **  and  require  notice  according 
to  the  terms  stated  when  the  notice  is  given."  There  is 
no  liability  to  repay,  and  no  cause  ot  action  accrues  to 
the  depositor,  until  that  stipulation  has  been  fulfilled. 
Therefore  notice  of  withdrawal  is  a  condition  precedent 
to  the  accrual  of  a  cause  of  action.  The  terms  go  on : 
**  No  money  will  be  paid  out  except  on  produotlon  of 
the  investor's  book,  and  he  must  either  attend  personally 
or  send  a  written  authority."  In  my  opinion  the 
depositor  has  no  cause  of  action  until  those  stipulations 
are  falflUed.  Those  stipulations  are,  therefore,  slso 
conditions  precedent.  It  is  admitted  that  they  were  not 
fulfilled  in  Thomas  Atkinson's  lifetime,  and  so  no 
cause  of  action  accrued  during  his  lifetime.  It  ia 
said  that  the  pass-book  has  never  been  produced 
by  the  administrator,  and  that,  therefore,  one  of  the 
conditions  has  not  been  fulfilled.  The  defendants,  how-^ 
ever,  have  got  the  book,  and  when  the  present  plaintiff 
brought  this  action  they  had  the  book.  Hence  the  con- 
dition has  been  fulfilled.  In  my  opinion,  therefore,  no 
cause  of  action  accrued  to  the  deceased  in  his  lifetime, 
and  the  Statute  of  Limitations  did  not  begin  to  run 
until  the  letters  of  administration  had  been  granted,  no 
cause  of  action  accruing  to  the  administrator  until 
then.  That  is  sufficient  to  dispose  of  the  case.  I  can-^ 
not  see  that  this  case  is  like  the  esse  of  a  customer 
having  a  current  account  with  a  banker,  in  which  case 
the  money  becomes  due  at  once.  I  cannot  see  any 
analogy  between  such  a  case  and  this  one.  Whether  it 
is  like  the  case  of  money  being  placed  on  deposit  witb 
a  banker  I  do  not  say,  as  that  all  depends  upon  the 
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teronB  on  which  the  money  is  deposited.  Nor»  in  my 
opinion,  is  it  like  the  ease  of  a  solicitor  sning  npon  a  biU 
of  costs.  The  contract  between  the  parties  there  is  that 
the  client  will  pay  the  solicitor  for  the  work  when  it  is 
<lone,  and  ^he  liability  to  pay  is  then  in  existence.  The 
fltatute  steps  in  and  imposes  a  condition  before  the 
Bolidtoroan  bring  an  action. 

Bat,  further,  even  assuming  that,  though  the  stipula- 
tion as  to  notice  is  a  condition  precedent,  the  stipulation 
as  to  the  production  of  tbe  book  is  not,  still,  in  my 
opinion,  the  defence  of  the  Statute  of  limitations  has 
not  been  made  out.  The  whole  burden  of  proving  the 
plea,  and  every  element  of  the  plea,  lies  upon  those  who 
set  it  up.  They  must  prove  it  strictly.  Tbe  liability  to 
pay  did  not  accrue  until  the  time  stated  in  the 
memorandum  of  December  18.  If  a  creditor  dies 
intestate  on  the  day  upon  which  the  debt  becomes  pay- 
able, and  there  is  no  evidence  to  show  whether  he  died 
before  or  after  the  hour  on  which  the  debt  becomes  pay- 
able, the  statute  does  not  begin  to  run  until  letters  of 
administration  have  been  taken  out.  In  the  present  case 
there  is  no  evidence  to  show  at  what  hour  on  January  14 
the  deceased  man  died.  The  defendants,  therefore,  have 
not  proved  their  plea.  In  either  view,  therefore,  the 
judgment  was  right,  and  the  appeal  must  be  dis- 
missed. 

LiNDLET,  L.J.— I  am  of  the  same  opinion.  The  con- 
tract upon  which  the  money  was  deposited  governs  tbe 
rights  of  the  parties  in  this  case.  Tbe  terms  of  the 
contract  axe  contained  in  tbe  loan  pass-book,  and  are 
totally  different  from  the  terms  upon  which  a  person 
^Bnds  money  to  a  banker.  The  spedal  contract  prevents 
a  depositor  from  claiming  his  money  until  he  complies 
with  the  terms  as  to  notice  and  production  of  the  pass- 
1>ook.  When  we  look  at  those  terms  as  expanded  by 
the  memorandum  issued  on  December  18,  it  is  dear  that 
tl^re  is  here  a  special  contract  which  distinguishes  this 
case  from  that  of  a  banker  and  customer.  Not  only 
must  notice  of  withdrawal  be  given,  but  the  pass-book 
mnst  be  produced  by  the  depositor  or  by  someone 
authorized  by  him  at  or  after  the  date  named  in  the 
memorandum  as  the  date  of  repayment.  In  my  opinion 
these  are  conditions  precedent  to  the  accrual  of  any 
€ause  of  action  against  the  defendants  for  tbe  recovery 
of  the  deposit.  These  conditions  were  not  fulfilled  in 
the  lifetime  of  the  deceased.  Unfortunately  tbe  defend- 
ants paid  the  money  to  some  person  who  produced  the 
book  but  who  had  uo  authority  to  do  so,  and  they  did 
not  take  the  precaution  of  seeing  that  the  memorandum 
was  signed.  No  cause  of  action,  therefore,  accrued  in 
tbe  lifetime  of  tbe  deceased,  and  tbe  Statute  of  Limita- 
tions did  not  begin  to  run  until  the  letters  of  administra- 
tion had  been  granted. 

But  acsuming  that  these  conditions  can  be  divided, 
and  that  the  stipulation  as  to  notice  is  a  condition 
precedent  to  any  liability  accruiug,  but  that  the  pro- 
duction of  the  pass-book  and  the  other  conditions  are 
not,  still,  by  the  terms  of  the  memorandum  of  the  18th 
of  December,  the  money  was  not  payable  until  10  a.m. 
on  the  14th  of  January,  and  there  was  no  liability  to 
pay  until  that  time.  Thomas  Atkinson  died  intestate 
■on  that  day,  and  there  is  no  evidence  to  show  at  what 
hour.  I  am  of  opinion  that  if  a  creditor  dies  intestate 
•on  the  day  a  debt  becomes  payable  to  him,  and  there  is 
no  evidence  to  show  whether  he  died  before  or  after 
the  moment  when  the  debt  became  payable,  the  statute 
4oes  not  run  against  his  administrator  until  administra- 
tion is  taken  out.  No  case  on  this  exact  point  is  to  be 
found,  but  on  prindple  I  believe  the  law  to  be  as  above 
atated.  Here  the  oauae  of  action  accrued  at  10  a.m. 
on  the  14  th  of  January,  and  Thomas  Atkinson  died 
intestate  on  that  day.  It  has  not  been  proved  that 
be  was  alive  when  the  money  become  payable,  and 
therefore  it  seems  to  me  that  the  cause  of  action  ac- 


crued to  him  in  his  lifetime.  Therefore,  from  what- 
ever point  of  view  the  case  is  looked  at,  the  plaistiiE  is 
entitled  to  recover. 

LoPBii,  Li  J. — In  my  opinion,  no  cause  otaettQasectaed 
in  this  case  until  notice  of  withdrawal  was  givsii|  tiie  pi»- 
book  was  produced,  and  the  depositor  dther  tttended 
personally  or  sent  a  peraon  with  a  written  aathozitf  to 
receive  the  money.  That  being  eo,  no  caose  of  setioB 
accrued  to  tbe  deceased  man.  All  those  matten  Mem 
to  me  to  be  conditions  precedent  to  any  came  of  action 
accruing.  If  Thomas  Atkinson  had  lifed,  be  would 
have  had  no  cause  of  action  until  he  had  oomplied  with 
those  conditions.  He  died  intestate  withoat  btviag 
complied  with  them,  and  some  years  elapsed  befoie  tbe 
present  plaintiff  took  out  letters  of  adminutntioa. 
The  statute,  under  those  circumstances,  does  not 
operate  as  a  bar  until  six  years  after  the  grsnt  of  tbe 
letters  of  administration.  It  was  argued  that,  thoogk 
the  condition  as  to  notice  might  be  a  condition  pre- 
cedent, the  other  conditions  were  not.  I  am  anaUe  to 
sever  the  conditions.  They  all  seem  to  me  to  be  condi- 
tions precedent.  I  rest  my  judgment  upon  tbe  gnood 
that  ^ese  are  conditions  precedent  necessary  to  be  con- 
plied  with  before  a  cause  of  action  could  ariae^  and  I 
desire  to  express  no  opinion  as  to  the  other  point 

Appeal  dUmisud. 

Solicitor  for  the  plaintiff,  E.  Shirley  Parker, 
Solidtora  for  the  defendant?,  TewdaU,  Son,  A  ifsr- 
rioUf  for  Tewdall  <k  Son,  Bradford. 


Prom  Q.  B.  Div.  1  t^_  ^^ .  u^-a 

[andQ.B.Div.]f  Nov.  20,  MajJ. 

GVABDIAKS    OF    MrrFOBD    AKD   L^UITDITCE  UhKBT  ff. 
GUABDIAKS   OF   WaYLLSD   UnIOF.  («.) 

Poor  law — Bemovdbility — Child  having  no  dker  irffl«- 
meni  than  parents — Qirl  over  the  age  o/sfafcea  Ktttf 
with  her  jaiher  a$  part  of  hie  famUg-^IkrMiee 
BettUment — Emancipation — 11  A  12  Viet.  c.  lll,i«l 
^Divided  Parishes  Act,  1876  (89  A  40  Vid.  e.  61), 
#•  35. 

The  meaning  of  tection  I  of  11  A  1%  Vid.c  III  ii 
that,  where  a  child  Uve»  with  it$  father  or  mother  » 
part  of  hi$  or  her  family,  and  ha$  no  tetUemett  ttk^ 
than  one  derived  from  the  parent,  the  removoMUf  V 
sticA  child  depends  on  the  removahilitp  of  the  pareeL 

A  girl  lived  with  her  father  a$  part  of  hie  f^^^ 
a  period  dtaring  which  he  acquired  hy  residence  a  eSt' 
ment  in  the  M,  Union,  Before  she  attained  the  aft  ef 
eiaieen  they  went  to  live  in  the  W.  Union.  A/Ur  ^ 
had  attained  the  age  of  sixteen,  hut  before  they  had  Um 
tufelve  months  in  the  W.  Union,  she  heeame  ehargtem 
After  they  had  lived  twelve  months  in  the  W.  ^^^^^ 
the  father  had  become  irremovable,  an  order  wot  wm 
removing  the  girl  to  the  M,  Union. 

Held,  that  the  setOement  whUh,  by  virtue  ofsedienJ» 
of  the  Divided  Parishes  Act,  1876,  the  girl  rMsdj^ 
reaching  the  age  of  sixteen,  was  stiU  a  derivoMn  tdBsr 
ment  after  she  passed  that  age  ;  and  therefore  she  teji^ 
within  the  meaning  of  section  1  of  II  A  12  Ftdfcll}; 
and,  her  father  being  irremovable,  she  was  ill «»•**'• 
also. 

Case  stated  by  J.  R.  Bolwer,  chairman  of  the  qst^ 
sessions  for  the  County  of  Norfolk. 

At  the  general  quarter  sessions  of  the  pesos  ftf  "a 
county  of  Norfolk,  holden  at  Norwicb  on  tbs  Slnd  « 
January,  1889,  an  appeal  against    an    order  of  W» 

(a.)  Beported  by  Sir  SHsnaTOK  Bakbb  andP.CF.Butf"* 
Esq.,  Barristera-at-Lsw. 
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jnatioes  of  the  peaoe  for  the  ooanty  of  Norfolk  was 
heaid  and  determined.  The  order  was  dated  the  24th 
of  October,  1888,  and  was  an  order  for  the  remoTal  of  a 
panper  from  the  Wayland  Poor  Law  Union  to  the 
ICitford  Poor  Law  Union. 

The  gronnds  of  removal  set  np  a  deriratiTe  settlement 
from  the  pauper's  father,  who  was  therein  stated  to  have 
aoqnired  a  settlement  by  residence  in  the  parish  of 
Sbipdham  in  the  Mttford  Union. 

The  grounds  of  appeal  set  np  that  the  pauper's  father 
was  irremovable  from  the  Wayland  Union,  and  that  she 
was  so  too,  inafmnch  as  she  was  unemancipated  and  had 
no  other  settlement  than  her  father's,  and  was,  there- 
fore, not  removable. 

The  pauper  is  the  legitimate  daughter  of  her  father, 
and  was  born  on  the  29th  of  February,  1872.  She 
became  chargeable  to  the  Wayland  Union  on  the  13th 
of  August,  1888,  being  then  over  sixteeii  years  of  age, 
and  she  so  became  chargeable  in  consequence  of  paraly- 
sis, pi  educing  permanent  disability.  The  relief  given 
wss  given  to  her  in  her  own  name.  The  pauper's  father 
resided  in  the  parish  of  Shipdham,  in  the  Mitford 
TJBion,  from  July,  1874,  to  October,  1887,  without  a 
break  and  without  relief,  and  thereby  acquired  a  aettle- 
aent  by  residence  in  the  parish  of  Shipdham.  On  the 
11th  of  October,  1887,  he  removed  to  the  parish  of 
Hockham,  in  the  Wayland  Union,  in  which  parish  he 
has  since  resided,  and  is  now  residing. 

The  pauper  always,  up  to  the  time  of  her  becoming 
chargeable,  resided,  and  is  now  residing,  with  her  father 
ss  part  of  his  family. 

At  the  date  of  the  order  for  removal,  the  pauper's 
father  had  resided  in  the  parish  of  Hockham,  iu  the 
Wayland  Union,  for  twelve  months  in  such  manner  as 
to  render  him  inemovable  from  the  said  union. 

For  the  Mitford  Union  it  was  contended  that  the 
pauper,  being  an  unemancipated  child  residing  with  her 
father,  and  suffering  from  permanent  disability,  and 
having  no  settlement  but  her  father's,  was  irremovable 
imder  the  provisions  of  II  &  12  Vict.  c.  Ill,  s.  1,  notwith- 
sUndyig  that  she  was  over  sixteen  years  of  age,  and 
{inter  alia)  Beg.  v.  St.  Mary  Arches,  Exeter,  10 
W.  R,  268,  Beg.  v.  St.  Olave'e  Union,  22  W.  R.  75. 
L.  R.  9  Q.  B.  38,  were  cited ;  and  it  was  further  con- 
tended tbat  there  was  no  express  enactment  to  deprive 
her  of  her  right  of  irremovability. 

For  the  Wayland  Union  it  was  contended  that  the 
pauper,  when  she  attained  sixteen  years  of  age,  had  and 
took  her  father's  settlement  in  Shipdham,  in  the  Mitford 
Union ;  that  the  common  law  doctrine  of  emancipation 
as  it  existed  prior  to  the  Difided  Parishes  Act,  1876, 
could  no  longer  prevail  ;  that  the  pauper,  who  had 
attained  the  age  of  sixteen,  and  received  relief  in  her 
own  name,  was  emancipated  at  that  age  and  was 
removable  to  her  settlement,  though  her  father  might 
act  be  removable,  and  in  support  of  this  view  were  cited 
Bk  10  Vict.  c.  66,  P.  3,  and  Dorchester  Union  v.  Poplar 
Union,  36  W.  R.  706,  21  Q.  B.  D.  88. 

The  court  of  quarter  sessions  determined  that  the 
pauper,  being  unemancipated,  was  a  child  within  the 
meaning  of  section  1  of  11  &  12  Vict  c.  Ill ;  that  she 
had  no  other  settlement  except  that  of  her  father,  with 
whom  she  resided,  and  that  she  was,  therefore,  irremov- 
able, and  that  the  order  for  removal  should  be  quashed. 
The  order  was  accordingly  quashed,  with  costs,  and  the 
question  for  the  opinion  of  the  court  m  whether  the 
pauper  is  or  is  not  removable  from  the  Wavland 
Union.  ^ 


12  Yict'o.  Ill  has  no  application  to  the  present 
as  here  the  child  is  over  sixteen.  A  child  of  sixteen 
now,  by  the  effect  of  the  recent  legislation,  attains  its 
own  itatui.  The  case  of  B^,  v.  St.  Oiave'e  Union 
is  a  totally  different  case,  as  in  that  case  the  pauper 
was  unemancipated,  and,  therefore,  had  no  settlement 
of  her  own. 

Poland,  0.(?.,and  Morton  Smith,  for  the  respondents, 
the  Mitford  Union. — ^The  father,  by  a  year's  residence 
iu  the  Wayland  Union,  acquired  a  status  of  irremov- 
ability, but  the  child  did  not  reside  there  for  a  suffi- 
cient time  to  acquire  a  status  of  her  own.  She  ac- 
quired her  father's  status  of  irremovability.  By  the 
proviso  in  section  1  of  11  &  12  Vict.  o.  Ill,  whatever 
be  the  status  of  the  head  of  the  family  such  is  the 
status  of  the  child.  There  is  no  question  that  that  was 
the  law  up  to  the  time  of  the  passing  of  the  Divided 
Pdrifihes  Act,  1876,  and  that  statute  has  not  changed 
the  law  on  the  point.  It  is  said  that  under  that  statute 
emancipation  takes  place  at  the  age  of  sixteen ;  it  does 
for  some  but  not  for  all  purposes,  and  fixing  the  age  of 
emancipation  does  not  oust  the  operation  of  the  proviso 
in  section  1  of  11  &  12  Vict.  c.  111.  [They  were 
stopped.] 

Greene,  Q.C.,  replied. 


A  ^»'««»«>  Q'C,  and  Thorne^  for  the  appellants, 

the  Wayland  Union. — Here  is  an  emancipated  pauper  of 
«venteen  years  of  age,  and  why  should  she  not  be  re- 
moved to  her  own  settlement  P  In  the  Act  of  Parlia- 
>Bent  the  wind  "  child  "  means  a  child  under  sixteen 
yean  of  age»  and,  if  so,  the  proviso  in  section  1  of  11  & 


Lord  CoLBniDOB,  O.J. — I  am  of  opinion  in  this  case 
that  the  respondents  are  entitled  to  our  judgment. 

The  facts  are  clearly  stated  to  ^  in  the  case,  and  they 
are,  shortly,  these: — The  father  iiad  acquired  by  long 
residence  a  status,  possibly  a  settlement,  but  at  any 
rate  a  staius  of  irremovability  in  the  respondent  parish, 
and  he  then  moved  into  the  appellant  parish,  and  at  the 
time  of  the  order  being  applied  for  he  had  acquired  a 
status  of  irremovability,  although  not  a  settlement  in 
that  parish.    The  settlement  was  a  settlement  in  the 
respondent  parish.    The  staius    of  irremovability   had 
been  acquired  in  the  appellant  parish,  and  he  had  a 
child,   the  subject-matter  of    the    present  order   and 
appeal.       That  child,    having    lived    with  the  father 
during  the  whole  time  he  was  living  in  the  respondent 
parish,  had  acquired  a  settlement,  if  it  was  necessary  for 
her  to  acquire  a  settlement,  iu  that  parish,  and,  at  all 
events,  by  her  father's  residence  she  had  acquired  his 
settlement,  and,  if  he  was  settled  there,  she,   having 
done  no  other  act  to    acquire  a  settlement,  was  also 
settled  there ;  and  by  the  Acts  9  &  10  Vict.  c.  66  and 
11  &  12  Viot.  c.  Ill  it  is  perfectly  clear  that  she  had 
also  acquired  a  statta  of  irremovability  in  the  respondent 
parish.    Then  she  leaves  with  her  father,  the  respondent 
parish,  and  comes  to  live  with  him  in  the  appellant, 
parish,  and  before  the  order  is  applied  for  and  before  he 
had  acquired  a  status  of  irremovability  in  the  appellant 
parish,  she  became  sixteen.    These  are  the  only  material 
facts  to  consider  in  this  case. 

Now  it  is  not  disputed  that  if  this  matter  had  arisen 
before  the  Act  of  1876  she  would  have  been  irre- 
movable, because  the  course  of  legislation  has  been  to 
substitute  for  five  years  in  the  9  &  10  Viot.  c.  36  a 
single  year's  residence,  and  to  confer  the  status  of 
irremovability  which  five  years'  residence  conferred 
under  the  statute  9  &  10  Viot.  c.  66. 

Therefore,  it  could  not  have  been  disputed,  if  this 
matter  had  taken  place  prior  to  1876,  that  the  child 
would  have  been  irremoTable  because  the  father  was. 
But  the  statute  of  1876  enacted  that  '*  emancipation,"— 
a  term  not  used  in  Acts  of  Parliament,  but  one  well- 
known  in  the  courts^is  to  take  place  at  the  age  of 
sixteen.  Heretofore  it  might  have  taken  place  at  any 
age,  before  sixteen  or  after  sixteen,  and  no  doubt  very 
difficult  and  embarrassing  questions  often  arose  as  to 
whether  emancipation  had  taken  place,  depending,  in 
point  of  fact,  on  the  facts  of  each  case.  Therefore^  in 
1876,  it  was  enacted  that  at  the  age  of  sixteen  yeai» 
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TpenoQS  ehoald  be  emancipated.  The  old  poor  law,  uDleea 
it  was  altered  by  statute,  would  have  been  that  such  a 
person  with  a  settlement  of  her  own  under  9  &  10  Yiot. 
and  11  &  IS  Viet,  would  be  remoTable,  whether  the 
lather  or  mother  was  remoTable  or  not ;  the  moment  she 
became  chargeable  to  the  parish  to  which  she  could  not 
acquire  a  settlement  henelf,  she  would  be  remoTuble 
into  her  own  parish.  That  was  when  removals  were 
common,  and  when  it  was  the  OTcryday  practice  to 
remoTe  persons,  CTen  if  they  were  of  tender  years,  the 
moment  they  became  chargeable,  if  they  had  acquired  a 
separate  settlement,  to  the  parish  of  settlement.  There 
were  many  modes  of  acquiring  a  separate  settlement 
which  might  gi?e  a  peison  a  settlement  long  before  the 
age  of  sixteen. 

Upon  that  state  of  the  law  these  two  statutes,  9  &  10 
Vict.  c.  66  and  11  &  12  Yiot  c.  Ill,  are  enacted  to 
operate,  and  they  operated,  as  it  seems  to  me,  broadly 
and  clearly  to  enact  that,  where  the  head  of  the  family, 
whether  father  or  mother,  was  removed,  then  the 
children  should  be  removable  as  long,  of  course,  as  they 
were  living  together.  Upon  these  statutes  several 
decisions  have  taken  place.  The  provisoes  in  these 
statutes  are,  as  it  seems  to  me,  perfectly  clear,  and  the 
object  of  them  is,  as  I  have  slid,  that  children  should 
not  be,  or  a  child  should  not  be,  removed  unless  the 
father  or  mother  were  removed.  That  was  the  state 
of  the  enactments  furthering  that  which  had  been  the 
general  beating  of  the  courts  and  of  the  Legislature 
also— namely,  to  keep  families  together,  and  although 
there  might  be  neoessfry  removals  those  removals  should 
be  made  as  few  as  possible,  and  that  they  should  be,  as 
far  as  possible,  of  whole  families  together  or  not  at  all, 
so  that  families  should  not  be  divided  when  it  was 
necessary  to  remove  them.  That  has  been  the  general 
policy  of  the  law.  Upon  that  state  of  the  law  it  has 
been  argued  by  Mr.  Greene  that  the  statute  of  1876  has 
produced  this  coneeqence,  that  it  has  at  once,  in  the 
case  of  children  of  sixteen,  repealed  the  whole  of  the 
law,  and  gone  counter  to  the  whole  of  the  principles 
which  had  been  laid  down  by  the  courts  over  and  over 
again.  Of  course,  if  Parliament  had  deliberately  said 
so  in  plain  terms,  we  should  have  nothing  to  do  but  to 
give  effect  to  the  words  of  the  Act  of  Parliament,  but  I 
think  it  has  been  very  satisfactorily  pointed  out  that 
these  statutes  may  well  stand  together.  The  statute  of 
1876  does  put  an  end  to  questions  arieidg  upon  emanci- 
pation, and  does  fix  for  the  purpose  of  emancipation, 
and  for  that  purpose  only,  a  time  at  which  as  a  general 
rule  the  emancipation  shall  be  held  to  take,  place,  and 
where  no  other  unrepealed  Act  of  Parliament  intervenes 
it  is  plain  that  an  emancipated  child,  if  he  or  she  be- 
comes chargeable,  will  and  must  be  sent  back  to  the 
paiiih  of  settlement.  But  then  the  Act  of  1876  does 
not  repeal  those  earlier  Acts.  Those  earlier  Acts  create 
for  the  first  time  that  which  has  not  heretofore  existed 
in  the  poor  law,  the  itatua  of  irremovability.  Formerly, 
if  you  could  show  a  settlement  jou  at  once  showed  a 
case  for  removal,  and  however  long  a  person  might  have 
resided  in  another  parish,  if  he  had  not  fulfilled  the 
necessary  requirements  of  the  law  and  gained  a  settle- 
ment in  the  other  parish,  he  might  be  torn  up  by  the 
roots  and  sent  oft  to  any  distanee. '  In  order  to  remedy 
that,  the  itatui  of  irremovability  was  created,  and  in  the 
statutes  creating  the  iiattu  of  irremovability  the 
provisoes  occur  with  which  we  have  to  deaL 

The  proviso  applying  to  the  slof us  of  irremovability 
enacts  that  children  shall  not  be  removed  except  where 
the  head  of  the  ftimily  is  removed,  and  shall  be  remov- 
able. It  seems  to  me,  therefbre,  that  when  we  are 
dealing  with  statutes  which  for  the  first  time  create  a 
itatuB,  and  annex  as  an  incident  to  that  ikUu$  that 
which  shall  affect  the  children  whatever  their  settlement 
may  be,  and  whatever  the  fathei^s  settlement  may  be, 
and  when  we  know  that  at  that  time  a  child  might  very 


easily  acquire  a  settlement  long  before  it  was  of  sb  i^ 
to  be  able  to  live  apart  from  its  lather,  and  whai,eoD- 
seqnently,  having  acquired  a  separate  settlsmenti  ifc  asy 
still  be  a  member  for  all  practical  puiposss  of  its  fsiWi 
family,  then  we  can  see  upon  that  state  of  tUngittst 
the  3rd  section  had  a  complete  and  useful  epastiga, 
and  that  it  carried  the  matter  so  far  as  to  mski  tha 
child  irremovable,  not  only  from  its  tether  or  boUmi, 
but  from  its  stepfather  or  stepmother,  sod  itfU  mn 
from  its  reputed  father.  When  we  reooDeot  all  Ua^ 
and  when  we  see  that  those  sections  andtfaoispiofisoes 
are  left  entirely  unrepealed  by  the  Act  of  1876^  vhlsb 
deals  solely  with  the  question  of  emaneipafap,  I  eme 
to  the  conclusion  that  they  may  well  stand  togtf&fli^ 
and  that  this  child  is  within— not  the  9  &  10  Yist.  e.66, 
because  that  is  gone— but  the  re-enacted  pratisosi  of 
11  &  18  Vict.  c.  111. 

I  think,  therefore,  that  the  court  of  quarter  SHriosi 
quite  right  in  holding  under  theae  eironmstaiioes  tbst  in 
the  pauper  was  irremovable,  and  that  the  judgisflBt 
must  be  affirmed. 

Mathbw,  J. — I  am  of  the  same  opiaion.  Tlw  oos* 
struction  of  section  35  of  the  Act  of  1876  whiehXr. 
Greene  invites  us  to  adopt,  would  involfe  us  ia  tlM 
renunciation  of  the  old-established  rule  that  a  faoiiljia 
not  to  be  scattered.  The  earlier  statutes  plsJal/ 
indicate  that  intention  of  the  Legislature,  and  notliiiig 
would  have  been  easier  than  to  have  repeslod  thoM 
statutes  if  that  rule  was  intended  to  be  resoindsd.  The 
statute  of  1876  is  silent  on  the  subject  of  repesL  V« 
ought,  therefore,  to  construe  the  earlier  statute  sad  tiib 
statute  together,  if  we  can  do  so  consistently.  Thm  v 
no  difficulty  about  that  if  we  treat  the  statute  of  187e 
as  relating  to  a  settlement  in  the  strict  sense  of  tbe 
term. 

As  regards  the  earlier  statutes  they  are  conflMd  t» 
the  question  of  irremovability.  Beading  the  ststatei  is 
that  way  it  seems  to  me  that  the  argument  of  Mi. 
Poland  is  right,  and  this  judgment  must  theiefon  be 
affirmed. 

The  Wayland  Union  appealed. 

Maya.— fl. /).  Greene,  Q.G.  (rAome  with  Mm),  Ibf 
the  Wayland  Union. — ^The  pauper  is  not  within  seoti« 
1  of  11  &  13  Yiot.  c.  Ill,  so  as  to  be  ineaofiUe. 
Some  limitation  must  be  put  on  the  meanhig  of  tbe 
word  "children"  in  that  section.  The  proper  Kdts- 
tion  would  be  to  confine  it  to  children  under  the  sgsof 
sixteen.  This  would  make  the  proviso  consistent  vitk 
section  3  of  9  &  10  Yict.  c.  66.  It  is  true  that  in  Ay- 
V.  St.  Mary  Arches,  Exeter,  and  Beg.  v.  SL  OMt  tfee 
paupers  were  over  sixteen ;  but  the  ground  of  tie 
decision  in  each  of  those  cases  was  that  ^e  psnper  vi»  | 
unemandpated.  Section  35  of  the  Divided  Fuii^*  | 
Act,  1876,  has  now  done  away  with  all  nice  questiosi  si  | 
to  emancipation,  and  has  fixed  the  age  of  sixteen  si  tt»  | 
age  when  every  child  shall  cease  to  follow  its  P**^" 
settlement:  Quardiane  of  Etigate  Unions.  Owtrdteju 
of  Croydon  Union,  ante,  p.  295,  14  App.  0»  ^ 
In  this  case  the  girl,  on  reaching  the  sge  of  sixtMOi 
retained  as  her  own  the  settlement  which  slw  J" 
derived  from  her  father  :  Chtardiani  of  JkfWjvr 
Union  V.  Guardians  of  Poplar  Union,  36  W.  R.  w 
21  Q.  B.  D.  88.  There  is  no  reason  why  die  •honld  w 
be  removed. 

Lumley  SmsiK  Q.G.  (Pbyser  with  him),  *«  ^ 
Hitf ord  Union.— The  word  •«  child  "  in  the  Bsnofti  Aw 
cannot  be  limited  to  a  child  under  sixteen.  It  weei^ 
child  who  continues  to  be  a  member  of  ^*^^ 
This  is  shown  by  Beg.  v.  8t.  Mary  Arckm,  *B^»|r 
Beg.  V.  St.  Olave'e.  The  law  is  not  sltsnd  Is  »» 
respect  by  the  Divided  Parishes  Act.  8««*«f^ 
that  Act  deals  with  setttlement  only,  ''oAwX^r^ 
statuB  of   irremovability.     The  pauper  is  witMi  ■» 
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Db  Bothbohild  Fberm  v.  MoBBUoir,  Kskbitioh,  &  Oo. 


Court  or  Appbal. 


ptovbo  of  saotion  1  of  11  &  12  Ylot*  c  111,  and  osnnot 
be  remoTed. 

H.  D,  Greene,  Q.(7.y  replied. 

iKBd  Ebhbb,  M.B.-— In  this  omo  the  peaper  is  a  gM 
ovor  the  age  of  dxteen  livtng  with  her  father  as  part 
of  his  ftmdly  in  Hookham  parish,  in  the  Wayland  XJnien, 
His  aettlenient,  when  she  attained  the  age  of  sixteen,  was 
not  in  this  parish ;  neither  is  it  now,  but  he  has  beeome 
irremontble  from  this  parish.  The  paaper  has  become 
ohargeable,  and  the  parish  insist,  that  though  the  father 
is  not  removable,  jet  they  are  entitled  to  an  order  remov- 
ing her  to  the  parish  of  her  settlement  (Shipdham 
puisb,  in  the  Mitford  Union)— that  is  to  say,  the 
pariah  in  which  she  has  a  settlement  derived  from  her 
father.  Theqnestion  is  not  which  is  her  settlement, 
bnt,  amnming  that  parish  to  be  her  settlement,  whether 
she  can  be  removed  there.  ' 

This  question  depends  on  the  proper  construction  of 
the  proviBo  in  section  1  of  11  &  12  Vict.  c.  Ill,  and  on 
that  of  section  85  of  the  Divided  Parishes  Act,  1876, 
and  on  the  application  of  the  one  section  to  the 
other. 

Before  the  statute  9  &  10  Vict.  c.  M^  where  a  parent 
and  ohUd  had  diiferent  settiements,  bnt  were  living 
together,  and  both  became  chargeable  in  the  plaoe 
where  they  lived  together,  they  might  be  removed  to 
their  different  places  of  settiement.  That  appeared  to 
the  Ijegislature  to  be  hard  and  cruel,  and  these  statutes, 
9  &  10  Vict.  c.  66,  and  11  &  12  Vict.  o.  Ill,  were 
passed  vrith  the  object  of  preventing  the  separation  of 
a  family  so  long  as  it  continued  to  live  together  as  one 
family. 

Seotion  1  of  11  &  12  Vict.  c.  Ill,  after  redtiug 
section  1  of  9  &  10  Vict.  o.  66,  enacts  as  follows  :— 
''Provided  always,  that  whenever  any  person  should 
have  a  wife  or  children  having  no  other  settiement  than 
his  or  her  own,  such  wife  and  children  should  be 
zemovable  from  any  parish  or  place  from  which  he  or 
she  would  be  removable,  notwithstanding  any  provisions 
of  the  said  recited  Act,  and  should  not  be  removable 
from  any  parish  or  plaoe  from  which  he  or  she  would 
not  be  removable  by  reason  of  any  provision  iu  the  said 
ledtod  Aot."  I  think  that  applies  to  every  person 
having  a  wife  or  children  living  with  him  or  her  as  part 
of  hia  or  her  family,  and  the  words  "  having  no  other 
settiement  than  his  or  her  own ''  mean  having  no  other 
settiement  than  a  settiement  derived  from  him  or  her. 
In  each  a  case  the  statute  says  the  members  of  the 
family  are  not  to  be  separated. 

Then  section  85  of  the  Divided  Parishes  Act  was 
passed,  with  the  object  of  getting  rid  of  the  difftoulty 
which  was  experienced  in  giving  proof  as  to  derivative 
settlements.  The  seotion  aboliBhes  derivative  settle- 
menta  with  two  exceptions,  the  case  of  a  wife  and  that 
of  a  child  under  sixteen.  The  section  proceeds  to  state 
what  is  to  happen  in  the  case  of  a  child  under  sixteen. 
Such  child  is  to  take  the  settiement  of  its  father  or 
widowed  mother  up  to  the  age  of  sixteen,  and,  wlien  it 
is  sixteen,  U  to  retain  the  settiement  so  taken  until  it 
shall  acquire  another.  What  settiement  is  it  which  the 
ebnd  is  to  retain  the  moment  it  reaches  sixteen  P 
Clearly,  the  settlement  which  it  had  the  moment  before 
— that  is,  the  settiement  derived  from  its  parent. 

Then,  to  apply  these  sections  to  one  another  and  to 
the  facts  of  tiie  case,  the  result  is  that  this  child,  being 
ever  the  age  of  sixteen,  has  the  settiement  which,  when 
under  that  age,  she  derived  from  her  father;  and  as  she 
ii  alK>  liring  with  him  as  part  of  his  family,  and  he  is 
inemovable,  she   is  irremovable  also.      Therefore  the 


Fbt,  ImJ, — I  am  of  the  same  opinion.  The  statute 
9  4  10  Yiot.  0.  66  had  for  its  object  to  prevent  the  re- 
moval of  any  person  from  a  parish  in  which  he  had  lived 
for  a  certain  length  of  time.    The  statute  11  &  12  Yiot. 


o.  Ill  introduced  a  proriso  which  applies  to  every  hus- 
band or  parent  whoae  wife  or  child  has  no  other  settie- 
ment tlum  that  derived  from  him  or  her,  and  enacts  that 
in  such  case  the  wife  or  child  is  not  to  be  removed  unless 
the  husband  or  parent  is  removable.  I  agree  that  that 
can  only  be  held  to  apply  to  children  so  long  as  they 
continue  to  live  with  their  parent  as  part  of  his  or  her 
family. 

Then  the  effect  of  section  35  of  the  Dirided  Parishes 
Act  is  that  a  child,  while  under  sixteen,  is  to  take  the 
settiement  of  its  father  or  widowed  mother — that  is  to 
say,  a  derivative  settiement— and  that  derivative  settle- 
ment varies  as  the  settlement  of  the  father  or  mother 
may  vary  ;  and  when  the  child  attains  the  age  of  six- 
teen it  is  to  retain  the  derivative  settlement  which  it 
then  has  till  it  acquires  another.  It  is  still  a  derivative 
settlement,  but  no  longer  liable  to  vary  with  the  parent's 
settiement;  it  is  to  be  retained  permanentiy  by  the 
child  till  it  acquires  another.  A  child  can  have  no  other 
settiement  than  its  parent's  until  it  has  reached  the 
age  of  sixteen,  and,  after  reaching  that  age,  has  acquired 
a  settiement  of  its  own. 

Therefore  the  present  case  comes  within  11  &  12  Vict. 
0.  Ill,  and,  as  the  father  is  irremovable,  the  child  cannot 
be  removed. 

LopBs,  L,J.,  concurred. 

Appeal  diimisied. 

Solicitors  for  the  Mitford  Union,  Harrison  dh  PoweU, 
for  Barton  Jt  Vores,  East  Dereham. 

Solicitors  for  the  Wayland  Union,  White  A  Oo.,  for 
Origson  A  RtAinion,  Watton. 


From  Q.  B.  Div.  May  1. 

De  Bothschild  FBtBis   V.  MoBsisoir,  Kekbwich^ 

&  Co. 
La.  Baitqttb  de  Paeis  et  des  Pays  Bab  v.  Same. 
La  Baitque  de  Fsakce  v.  Same,  (a.) 

Fradict — Interpleader — Payment  ofchargte  of  applicant 
^Ord,  67,  rr.  2,  15. 

The  court  hae  poufer,  under  ord.  57,  r.  15,  to  order  one 
of  ih»  partite  to  an  interpleader  ieeue  to  pay  the  charges 
of  the  pereon  claiming  the  interpleader,  although  auch 
charges  were  incurred  before  the  interpleader  issue  was 
directed. 

Appeals  from  the  decisions  of  a  dlrisional  court  (Lord 
Ooleridge,  O.J.,  and  Fry,  L.J.). 

The  defendants,  acting  as  agents  for  the  8ooi6t£  des 
M^taux,  had  deposited  with  Logan  a  large  quantity  of 
copper,  and  had  received  from  him  delivery  warrants 
for  the  same,  made  out  in  their  names  and  given  subject 
to  the  wharfinger's  charges.  These  warrants  they  in- 
dorsed and  forwarded  to  the  soci^tg,  from  whom  they 
came  into  the  hands  of  the  several  plaintiffs. 

In  May,  1889,  the  defendants  sued  Logan  for  the  de- 
livery of  the  copper,  and  on  the  18th  of  June  the  plain- 
tiffs claimed  the  copper  as  holding  the  warrantr.  Logan 
applied  to  interplead,  and  iasues  were  directed,  the 
action  against  Logan  being  stayed.  Subsequently  the 
defendants  relinquiBhed  their  claim  to  the  copper,  and 
on  the  29th  of  January,  1890,  an  order  was  made  at 
chambers  directing  that  the  issues  should  be  discharged, 
and  that  the  charges  for  wharfage  of  the  copper  from 
the  Idth  of  June  to  the  date  of  the  order  should  be  paid 
by  the  defendants. 

The  Divisional  Court  affirmed  the  order,  and  the  de- 
fendants appealed. 

(a.)  Beported  by  A.  P.  Pbbobval  Kbbf,  Esq.,  Barrister- 
at-Law. 
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HlOH  GOUBT. 


In  be  Tunno. 


High  Couxr. 


Barnea»  Q,0.,  and  Hugh  F.  Boyd,  for  the  defendants. 
^— The  oourt  had  no  power  to  order  the  payment  of  these 
charges. 

They  cited  Aitenhorough  t.  8t.  KaiJiarine'i  Dock  Co., 
26  W.  B.  583,  3  0.  V.  D.  450;  Dabh$  ▼.  Humphries, 
3  Dowl.  877 ;  Cotter  t.  Bank  of  England,  3  Moore  & 
Scott,  180. 

Pollard,  Wood  Bill,  and  Englieh  Harrison,  for  the 
respectiTe  plaintifls. 

Loehnis,  for  Logan. 

Lord  EsHBB,  M.B.— -In  this  case  it  is  said  that  the 
judge  had  a  right  only  to  deal  with  the  costs  of  the 
wharfinger,  and  not  with  his  charges.  By  ord.  57,  r.  2, 
the  applicant  for  an  interpleader  must  satisfy  the  jadge 
that  he  claims  no  other  Interest  in  the  subject-matter 
than  for  costs  and  charges.  By  rule  15  of  the  same 
order  the  judge  is  to  make  such  order  '*as  to  costs  and 
all  other  matters  as  may  be  just  and  reasonable.''  What 
can  those  other  matters  be  if  they  do  not  include  the 
charges  of  which  the  applicant  has  informed  the  judge 
under  rule  2.  I  think  it  is  clear,  therefore,  that  the 
judge  had  jurisdiction  to  deal  with  these  charges.  The 
case  of  Aitenhorough  v.  8L  Katharine's  Dock  Co,  Is  a 
direct  authority  in  this  court  for  dealing  with  such 
charges,  and  if  any  reasoning  is  required  to  justify  that 
decision,  such  reasoning  is  supplied  by  the  rules.  There 
was,  therefore,  jurisdiction  to  make  the  order,  and  as 
the  judge  exercised  his  discretion  wisely  in  making  it,  I 
think  that  the  appeal j  must  be  dismissed. 

Lopes,  L.J. — ^When  rules  2  and  15  of  order  57  are 
looked  at,  it  is  plain  that  there  was  jurisdiction  to  make 
this  order.  The  applicant  disclaims  all  interest  in  the 
matter  except  for  charges  and  costs.  Then  the  judge  is 
to  make  an  order  "  in  and  for  the  purposes  of  the  inter- 
pleader" as  to  costs  '*and  all  ether  matters.'*  It  is 
impossible  not  to  see  that  that  includes  the  charges 
before  mentioned.  I  agree  that  the  appeals  must  be  dis- 
missed. 

Appeals  dismissed. 

Solicitors  for  the  plaintiffs,  Dawes  A  Sons;  Markhy, 
Stewart,  A  Co, 

Solicitors  for  Logan,  Bowdiffes  A  Co,,  for  Stone, 
Fletcher,  A  Co,,  Liverpool. 

Solicitors  for  the  defendants,  W*  A,  Crump  <b  Son. 


June  4. 


I^tgi)  (Sourt  of  Swtitt. 

Oban.  Div.l 
Ohitty,  J.  / 

In  re  Tmnso. 
Bauces  V,  Baikes.  (a.) 

Will-^ Legacies  given  out  of  sale  moneys — Deficiency — 
Lapse  of  one  legacy— Abatement, 

A  testatrix  made  a  bequest  of  jewels  and  ornaments  to 
trustees  upon  trust  to  sdl  for  the  best  price  obtainable, 
and  to  pay  thereout  two  legacies  of  definite  amounts,  but 
the  will  contained  no  gift  of  surplus  sale  moneys.  One 
of  the  legacies  lapsed.  The  price  obtained  was  insuffi- 
dent  to  pay  both  in  full. 

Held  [distinguishing  Page  v.  Leapingwell,  18  Ves.  463), 
that  the  legacy  which  did  not  lapse  was  not  liable  to  ctbate 
in  favour  of  the  residuary  legatee* 

Adjourned  summons. 

(aO  Beported  by  Y.  db  8.  Fowxb,  Esq.,  Banister-at- 
Law. 


A  testatrix  by  her  will  gate  and  bequeathed  to 
trustees  certain  diamond  ornaments  upon  trust  to  idl 
and  dispose  of  the  same  for  tiie  best  price  or  prices  that 
could  be  obtained  for  the  same,  and  upon  trust,  bj, 
with,  and  out  of  the  proceeds  to  arise  from  sueh  sale,  to 
lay  out  and  expend  a  sum  not  exceeding  in  the  whole 
£600  in  repairing  a  parish  church,  and  also  upon  tnut 
to  lay  out  and  expend  the  sum  of  £700  in  building  six 
labourers*  cottages  on  the  Wamford  Estate,  which  wm 
described  as  being  then  in  the  possession  of  E.  Sirtocii. 

The  will  contained  also  a  residuary  beqaeit.  The 
ornaments  had  been  sold,  but  had  realized  onlj  aboot 
£900.  At  the  testotrix's  death  the  Wamford  Eriate 
had  ceased  to  be  in  the  possession  of  £•  SartoEie,  and 
the  court  had  already  declared  that  the  gift  of  the  1700 
had  accordingly  failed,  and  that  this  sum  fell  into  the 
residue* 

The  residuary  legatee  took  out  this  eummons  foi  a 
declaration  that,  on  the  true  construction  of  the  viU, 
and  in  the  events  which  had  happened,  the  whole  of  the 
proceeds  arising  from  the  sale  of  the  ornaments  feUint) 
the  residue.  He  also  asked,  alternatively,  for  a  dedsn- 
tion  that  the  proceeds  of  sale  of  the  ornaments,  bong 
insufficient  to  provide  for  the  two  aums  of  £600  and 
£700,  the  former  sum  ought  to  abate  in  the  proportion 
of  £900  to  £1,300,  leaving  the  balance  to  fall  into 
the  residue.  It  is  upon  the  latter  point  only  that  the 
case  calls  for  a  report. 

Bomer,  Q.C.,  and  8,  Dickinson  {Bigby,  Q,C.,  with 
them),  for  the  applicant,  argued  that  the  sums  given 
ought  to  abate,  each  legatee  taking  a  proportion :  Pagt 
V.  Leapingwell,  18  Yes.  463. 

Sir  A.  Watson,  Q.C.,  and  P,  F.  Wheeler,  for  the 
vicar  and  churchwardens,  the  legatees  of  the  awn  of 
£600,  referred  to  Currie  v.  Pye,  17  Yes.  462. 

G,  A.  Watson,  for  the  trustees  of  the  will. 

Bomer,  Q.C.,  replied. 

Ghittt,  J.,  after  deciding  that  the  gift  of  the 
£600  was  effectual,  continued : — But  there  is  a  further 
point  raised.  The  residuary  legatee  says  that  ai 
the  gift  of  £700  out  of  the  proceeds  of  sal?  of  the 
diamonds  has  failed,  this  lapse  has  taken  place  for  her 
benefit.  The  diamonds  did  not  produce  £1,800,  hot 
only  about  £900,  and  the  residuary  legatee  oontendi 
that  the  £600  legacy  must  abate,  that  legatee  taking  lix- 
thhrteenths  only  of  the  £900.  It  is  plain  that,  as  be- 
tween the  legatee  of  the  £700,  had  that  legacy  taken 
effect,  and  the  other  legatee,  the  legacies  moft  htfe 
abated  in  the  proportion  stated,  but  it  does  not  follow, 
therefore,  that  the  residuary  legatee  can,  in  the  eziiting 
circumstances,  claim  seven-thirteenths  of  the  £900.  It 
is  clear  that  if  a  specific  property  be  given  in  trust  for 
A.  and  B.  as  tenants  in  common  in  equal  sharea^  and  B. 
dies  in  the  testator's  lifetime,  A.  takes  only  one-half  of 
the  property*  It  is  equally  clear  that  the  same  resott 
f oUovrs  whatever  be  the  fractions  in  which  the  property 
be  divisible  among  the  spedflo  legatees.  And  it  ii 
equally  dear  that  if  property  be  given  upon  trait  for 
sale,  with  a  direction  to  divide  the  proceeds  into  nliqaot 
portions,  the  gift  intended  in  each  case  is  that  of  a 
specific  portion  only  of  the  proceeds.  And  the  arga- 
ment  on  behalf  of  the  residuary  legatee  proceeds  on  the 
assumption  that,  on  the  true  construction  of  this  will, 
there  is  a  gift  to  these  two  legatees  of  £700  and  iKOO 
of  aliquot  portions  of  the  prooeeda  of  sale.  But,  in  my 
opinion,  on  the  true  construction  of  this  will  that  is 
plainly  not  the  true  interpretation.  It  is  not  as  if  the 
direction  had  been  to  sell  the  diamonds  for  not  less  than 
a  sum  of  £1,300,  and  the  testatrix  had  then  V^^^'^ 
to  give  thereout  the  legacies ;  that  would  have  amounted 
to  a  gift  of  the  fund  in  specific  proportions,  the 
residuary  legatee's  argument  is  founded  on  the  wall* 
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High  Court. 


In  bb  Tbb  Opbba  (Limitid). 


High  Ooubt. 


known  case  of  Page  ▼•  LeapingtoeU^  where  the  snm  of 
the  g!f  t,  to  put  it  quite  ahortlj,  was, "  distribute  £10,000 
in  aliquot  proportions  among  certain  named  legatees, 
with  €^  gift  over  of  the  oTerplus  moneys  to  A./'  and,  on 
the  question  of  the  oonstruction  to  be  put  on  this  term 
**  overplus,"  Sir  W.  Grant  held  that  it  meant  a  sum  of 
£2,200,  being  the  fraotional  remainder  of  tHe  sum  of 
£10,000,  for  the  testator  having  directed  a  sale  for  not 
less  than  £10,000,  the  gift  was  considered  as  being,  in 
substance,  a  division  of  that  sum  in  specific  or  aliquot 
portions  among  the  legatees  who  were  to  take  as  tenants 
in  common  in  the  proportions  named.  It  followed  that 
if  any  one  of  them  died,  in  the  lifetime  of  the  testator,  or 
if  for  any  otber  reason  the  gift  to  any  of  them  failed, 
sneh  event  did  not  Increase  the  benefits  intended  to  be 
given  to  the  others.  But  that  decision  has  no  applica- 
tion to  the  present  case.  To  my  mind,  on  the  construc- 
tion of  the  will,  it  is  not  open  to  argue  that  the  gifts 
here  are  of  aliquot  proportions  of  the  produce  of  sale. 
The  will  contains  na  statement  of  the  amount  of  the 
fund  to  be  disposed  of,  nor  of  the  sum  for  which  the 
diamonds  are  to  be  sold,  nor  is  there,  in  terms,  any  gift 
of  the  overplus  in  the  event  of  their  fetching  more  than 
£1,300,  and  it  is  only  by  the  general  law  that  such  over- 
plus, being  undisposed  of,  would  have  fallen  into  the 
residoe.  And  it  is  clear  that,  if  these  diamonds  had  sold 
for»  say,  £2,000,  the  persons  entitled  to  the  sum  of  £600 
would  not  have  taken  six- thirteenths  of  the  £2,000.  In 
the  result  the  gift  here  is  simply  equivalent  to  a  gift  by 
a  testator  of  the  Consols  which  he  may  be  possessed  of 
at  his  death  upon  trust  to  sell  and  raise  theront  £600  to 
be  paid  to  A.  and  £700  to  be  paid  to  B.,  in  which  case, 
there  being  no  priority  between  the  two,  if  the  Consols 
turn  out  to  be  insufScient,  abatement  would  be  neces* 
sary.  But  in  reality  such  gifts  amount  to  charges  on 
the  Consols,  and  as  such,  must  be  paid  before  the  xe- 
tidnary  legatee  can  claim  anything  thereout.  In  the 
present  case  the  residuary  legatee  is  attempting  to  creep 
into  the  shoes  of  the  legatee  of  the  £700  as  if  that  legacy 
had  taken  effect,  but  this  legacy  is  gone,  and  the  re- 
siduary legatee  is  entitled  to  claim,  not  the  legacy  of 
£700,  but  only  so  much  of  the  produce  of  sale  as  will, 
but  for  the  legacies  bequeathed  thereout,  fall  into  the 
residoe.  And  none  of  it  does  so  fall  until  the  specific 
gift  of  the  £600  has  been  discharged.  It  is  unnecessary 
for  me  further  to  consider  the  authorities.  I  hold  the 
£600  must  be  paid  in  full  before  the  residuary  legatee 
can  take  any  part  of  the  fund. 

Solicitors,  Francis  d:  Johmon ;    H.   R*   Reynolds ; 
Earriei,  Wilkinson,  Si  liaikes. 


Ohaa-DiT.  (North.]  jj      j 

J.,  for  Key,  J.)     j  ' 

In  re  The  Opsba  (Lihitbd).  (a.) 

Company — Winding  up^ Sheriff  in  possssaion  he/ore 
prt$tfit€Uion  of  petition — Execution  put  in  force  after 
commencement  of  vnnding  up-^Companies  Act,  1862 
(25  4k  26  Vict,  c.  89),  ss.  85,  87,  163. 

Th§  sheriff,  he/ore  the  presentation  of  a  winding-up 
petOion,  entered  the  premises  and  took  possession  of  the 
chattels  of  a  company,  and  after  the  commencement  of 
the  winding  up  received  moneys  paid  hy  the  public  for 
admission  to  the  premites. 

Held,  that  the  execution  was,  as  to  these  moneys,  put 
in  force  after  the  commencement  of  the  winding  up,  and 
iva$  void  under  section  163  of  the  Companies  Act,  1862. 

Adjouined  enmmons. 

(a.)  Reported  by  James  H.  Babbwbll,  Esq.,  Barrister- 
at-Law. 


On  the  5th  of  February,  1890,  an  order  was  made  for 
the  winding  up  of  the  Opera  Co.  (Limited)  upon  a 
petition  which  was  presented  on  the  18th  of  January. 
The  company  carried  on  a  theatre,  and  on  the  16th  of 
January  the  sheriff,' under  a  fl,  fa,  issued  by  a  judgment 
creditor  of  the  company,  took  possession  of  the  chattels 
at  the  theatre,  consisting  of  the  scenery  and  dresses. 
The  sheriff  continued  in  possession  till  the  8th  of  Feb- 
ruary, when  he  withdrew  in  pursuance  of  an  order  of 
the  court  made  in  the  winding  up,  and  whilst  in  pos- 
session, and  after  the  presentation  of  the  petition, 
received  the  moneys  paid  by  the  public  for  admission  to 
the  performances  at  the  theatre,  and  paid  thereout  the 
execution  creditor  his  debt  and  costs.  This  was  a  sum- 
mons by  the  ol&cial  liquidator  in  the  winding  up  claim- 
ing the  moneys  which  had  been  thus  received  and  paid 
by  the  sheriff. 

Marten,  Q.C.,  and  Manly,  for  the  official  liquidator. 
— As  regards  the  moneys  received  by  the  sheriff  from 
the  public,  the  execution  was  put  m  force  after  the 
commencement  of  the  winding  up,  and  is  therefore  void 
under  section  168  of  the  Companies  Act,  1862. 

They  cited  In  re  Liverpool  Civil  Service  Association, 
Ex  parte  Greenwood,  22  W.  K.  636,  L.  R.  9  Ch.  511 ; 
In  re  Vron  Colliery  Co.,  30  W.  R.  388,  20  Ch.  D.  442. 

Benshaw,  Q.C,  and  RoH'Innes,  for  the  sheriff. — 
The  execution  was  put  in  force  when  the  sheriff  entered : 
In  re  London  and  Devon  Biicuit  Co,,  19  W.  R. 
943,  L.  R.  12  £q.  190;  the  Companies  Act,  1862, 
ss.  85,  87 ;  In  re  Withernsea  Brick  Works,  29 
W.  R.  178,  16  Oh.  D.  337.  In  receiving  these 
moneys  from  the  public  the  sheriff  was  continuing  to 
enforce  the  execution  which  he  had  already  "put  in 
force."  Having  seized  the  goods  of  the  company  the 
sheriff  might  have  sold  everything  and  prevented  the 
company  from  receiving  any  of  these  moneys  ;  they  are, 
therefore,  the  fruit  of  his  forbearance,  and  he  is  entitled 
to  apply  them  in  discharge  of  the  judgment  creditor. 

Ko&TK,  J.— In  my  opinion  the  official  liquidator  is 
entitled  to  have  an  account  from  the  sheriff  of  the 
moneys  which  he  has  received,  and  the  sheriff  is  not 
entitled  to  be  allowed  the  amount  which  he  has  paid  to 
the  execution  creditor.  All  these  moneys  were  received 
by  the  sheriff  after  the  commencement  of  the  winding 
up ;  he  was  putting  the  execution  in  force  when  he 
actually  received  the  money. 

The  money  paid  by  the  public  for  entrance  to  the 
theatre  belouged  to  the  company ;  the  spectators  had 
no  right  to  it  when  they  liad  paid  it.  If  it  had  not 
been  the  property  of  the  company  the  sheriff  could  not 
have  received  it  at  all ;  it  was  only  because  it  was  paid 
to  the  company  that  he  did  receive  it. 

Section  163  of  the  Companies  Act  provides  that  any 
execution  put  in  force  after  the  commencement  of  the 
winding  up  shall  be  void  to  all  intents;  as  to  these 
particular  moneys  the  execution  was  put  in  force  after 
the  commencement  of  the  winding  up ;  it  is,  therefore, 
void,  and  the  liquidator  is  entitied  to  the  money. 

The  order  will  be  without  prejudice  to  any  right 
which  the  sheriff  may  be  able  to  establish  against  any 
property  of  the  company  of  which  he  took  posseeeion 
before  the  commencement  of  the  winding  up. 

Solicitors,  Boxall  A  Boxall;  Burchells. 
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Hh.  Ct.       In  bb  Cablulb.— Bbo.  v.  Judge  op  City  of  Loudon  Ct.  ft  Ownbbs  of  bs.  "  BCjchioan."       Hh.  Ct. 


Chan.  DiT. 
North, 


Di7.  I 


Feb.  22. 


In  re  Gablible. 
GLsea    9.   GI.BGG.  (a.) 


ArliiraUon — Agreiment  to  refer  queetione  in  dieptUe-^ 
Staying  prooeedinge-^  Discretion  of  court — ArUtration 
Ad,  1889  (52  A  58  Ftcf.  &  49;,  e$.  4,  19. 

The  eowrt  hoe  a  dieeretion  under  section  4  of  the 
Arbitration  Act,  1889,  ae  to  staying  legal  proceedings 
commenced  hy  one  of  the  parties  to  an  insirumenJt  of 
suhmiseion  to  arUtraUon,  against  the  other  party^  and 
iMfill  not  stay  proceedings  where  the  queetUm  to  he  diecided 
is  a  question  of  law  only. 

SammoDfl, 

This  WM  a  sammons  taken  out  by  C,  H.  Carliale  and 
J.  W.  Oarliale,  two  of  the  defendant!  to  the  action, 
asking  for  a  stay  of  proceedings  on  the  groand  that  the 
matters  in  dispute  had  been  agreed  to  be  referred  to 
arbitration. 

Under  a  partnership  deed,  dated  the  8rd  of  February, 
1879,  H.  Carlisle,  W.  Olegg,  W.  H.  Olegg,  and  G.  Kirby 
carried  on  business  together.  The  deed  contained  the 
usual  clause  for  reference  of  diiferences  and  disputes 
between  the  partners  or  their  representatiTes  in  relation 
to  the  afCairs  of  the  partnership  to  two  arbitrators  or 
their  umpire,  pursuant  to  the  Oommon  Law  Procedure 
Act,  1854. 

W.  Clegg  died  on  the  24th  of  August,  1887,  and  the 
plalntiil^  and  two  of  the  defendants  were  his  executors 
and  trustees.  The  business  was  continued  by  the  sur- 
TiTing  partners.  H.  Carlisle  died  on  the  10th  of  March, 
1889,  and  after  his  death  the  two  surfiTing  partners 
continued  the  business.  The  plaintifls  commenced  this 
action  in  NoTember,  1889,  and  by  their  statement  of 
claim  alleged  that,  imder  a  general  account  and  Tslua- 
tion  of  the  assets  and  liabilities  of  the  partnership  in 
June,  1887,  the  amount  due  to  the  executors  of  W. 
Clegg  on  the  day  of  his  death  in  respect  of  his  share 
and  interest  in  the  partnership  was  £30,119,  and  that 
£28,341  still  remained  owing  to  them,  and  the  plaintiffs 
claimed  a  declaration  that  the  surTifing  partners  and 
the  executors  of  H.  Carlisle,  deceased,  were  jointly  and 
ccTerally  liable  for  such  sum,  or,  in  the  altematlTe,  to 
haTe  an  acount  taken. 

Bomellf  for  the  summons, — It  is  no  answer  to  an 
application  for  stay  of  proceedings,  in  cases  where  the 
deed  has  agreed  to  refer  to  arbitration,  that  the  question 
in  dispute  is  one  of  law  only:  Bandeggtr  ▼.  Holmes, 
L.  E.  1  C.  P.  679,  15  W.  R.  Dig.  6,  decided  on 
section  11  of  the  Common  Law  Procedure  Act,  1854, 
which  is  replaced  by  section  4  of  the  Arbitration  Act, 
1889. 

Cozens^Bardy,  Q.O,,  and  Swinfen  Body,  for  the 
plaintiffs. — ^The  court  has  a  discretion  in  the  matter : 
Lyon  T.  Johmon^  37  W.  B.  427,  40  Ch.  D.  579. 

Napier  Biggins,  Q.C,  and  Bruce,  for  other  defendants. 

NoBTH,  J. — At  the  present  stage  of  these  proceedings 
it  appears  to  me  that  the  only  question  arising  is  a 
question  of  law.  It  would  be  absurd  to  refer  such  a 
.question  to  an  arbitrator,  who  wouM  probably  come  to 
the  court  for  its  opinion  under  section  19. 

Section  4  giTes  me  a  discretion,  and  in  my  opinion  the 
best  course  will  be,  in  the  first  place,  to  try  the  question 
of  law.  The  summons  must  stand  oTcr  until  the  defences 
are  deliTered,  when  the  point  of  law  will  be  raised,  and 
any  of  the  parties  can  apply  for  me  to  decide  it.    If, 

(a.)  fieported  by  Fbancis  T.  Duka,  Esq.,  Barrister-at- 
Law. 


after  the  decision,  any  question  of  account  romsins,  it 
can  go  to  an  arbitratbr  to  fix  the  amount. 

Solicitors,  Merriman^  Pike,  <6  jllsrrtman ;  PAtUipi  ; 
Snow,  Snow^  <fe  Foa>. 


Q.  B.  Di?.  (Lord  Coleridge,  \  ,^^ ,  ^ 

CJ.,  and  Wills,  J.)       /  ^""^"* 

Bsa.  V.  Jusas  op  ths  City  of  Lovdoit  Ooitbi  asd 

THB  OWHXBS  OF  THE  StBAKSHIF  "  MlGHIOAJr."  («.) 

County  court — Admiralty  jurisdiction  of-^  Actum  in  ten 
for  wages — County  Cowrte  Admiralty  JurisdictisM  Aet, 
1868  (31  dk  32  Viot.  c.  71),  «.  3,  sub-section  2. 

The  mate  of  a  vessel  who  had  finished  his  articles  end 
been  paid  off,  but  who  remained  on  board  ae  her  ckkf 
officer  and  superintended  the  unloading  of  the  earge,  and 
generally  looked  after  the  vessel  while  in  port,  is  eeMUei 
to  proceed  in  rem  in  the  county  court  against  the  eestel 
for  his  remuneration. 

Rule  nisi  for  a  mandamus  to  the  judge  of  the  CHif  of 
London  Court  to  hear  and  determiae  the  canie.  It 
appeared  that  the  plaintiff,  who  was  employed  as  sttts 
on  board  a  yessel  called  The  Michigan,  had  brought  la 
action  in  rem  in  the  City  of  London  Court  for  wigsi 
earned  by  him  as  chief  ofiScer  after  he  had  finished  his 
articles  and  been  paid  off,  and  while  the  yeesel  was  ia  port 
unloading  her  cargo.  The  judge  of  tiie  City  of  LondoD 
Court  held  that  he  had  no  jurisdiction  to  try  the  oase^  oi 
the  ground  that  the  plaintiff  was  not  at  the  tins 
employed  as  a  seaman,  and  was  not  therefore  entitled  to 
proiseed  in  rem* 

Aspinall,  shewed  cause. — ^The  County  Courts  Adfflin% 
Jurisdiction  Act,  1868,  has  been  construed  to  confsr  oa 
county  courts  the  same  jurisdiction  that  the  Admiralty 
Court  had  at  the  time  of  the  passing  of  that  Act.  Bj 
section  8,  sub-section  2,  of  the  Act  it  ia  provided  that  the 
county  court  shall  have  jurisdiction  to  try  any  olsim 
{inter  alia)  for  <*  wages."  At  that  date  the  jodsdiotioa 
of  the  Admiralty  Court  over  wages  was  restricted  to  sea- 
men's wages.  The  question,  therefore,  is.  Was  the  plain- 
tiff at  the  time  of  his  employment  a  seaman  within  ths 
meaning  of  the  Act  P  By  the  Merchant  Shipping  Aot, 
1854,  s.  149,  the  engagement  as  seaman  commences  froii 
the  time  of  his  signing  the  articles.  Here  the  old 
articles  had  expired  and  no  new  ones  had  been  entered 
into  ;  and  the  plaintiff  had  been  paid  off.  The  esse  of 
The  Cheat  Eastern,  1  L.  B.  Adm.  384,  5  Aspinall  K.  C 
N.  S.  511,  84  W.  B.  Dig.  180,  is  distinguishable,  as  ia 
that  case  the  seamen  were  engaged  for  Uie  next  vojrsfe, 
and  the  services  were  mere  preliminaries  to  the  siipiing 
of  the  articles. 

Nelson,  for  the  plaintiff,  in  support  of  the  mis.— 
The  plaintiff  was  performing  all  the  duties  which 
as  mate  he  ought  to  perform.  There  is  no  distiootioB 
between  this  case  and  that  of  The  Oreat  Sastem,  9f 
the  interpretation  clause  of  the  Merchant  Shipping  Ao^ 
1854,  '* seaman'*  includes  every  person  emj^ojed  or 
engaged  in  any  capacity  on  board  any  ship,  and  ssotioa 
181  gives  such  a  person  a  right  to  his  wage.  It  is  trae 
this  is  not  a  proceeding  to  enforce  a  maritime  lieo,  and 
this  man  had  no  maritime  lien,  yet  he  had  a  right  to 
proceed  in  rem. 

Cur.  ads.  tnU, 

June  11.— Lord  Colbbidge,  C.J. — I  have  oonsolted 
Bntt^  J.,  a  judge  of  the  Admiralty  Dividooy  end 
In  deference  to  his  authority  I  have  oome  to  the 
oondnsion  that  the  judge  of  ftheCttjof  London  Oev*' 

(a.)  Reported  by  Cecil  Ch^iux,  fisq.,  Barrister-at-LiV' 
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WM  wiong  in  holding  that  he  had  no  jariadiotion  in  this 
oiML  Mj  first  opinion  was  the  other  way,  bat  I  now 
think  that  the  jndge  had  jorisdiotiony  and  that  he  mast 
therefore  hear  and  determine  the  oaae  on  its  merits.  It 
appears  that  aeooxdinsr  to  the  praotioe  in  Admiralty  per- 
sons in  the  position  of  the  plaintiff  hare  been  in  the 
hafab  of  maintaining  aotions  of  this  kind  in  that  ooort. 
That  determines  the  oase,  beoanae  the  qaestion  depends 
npon  what  was  the  admiralty  jarisdiotion  transferred  by 
the  Aot  of  Parliament  to  the  oonnty  oonrt. 

WiLUS,  J. — ^I  oononr,  not  merely  in  deferenoe  to  the 
aathority  of  my  brother  Batt,  bnt  also  beoanse  it  ia  my 
own  Tiew  of  what  the  judge's  anthority  was  in  this 


liandamns  allowed. 

SoUcitors  for  the  plaintiff,  Lowle»9  A  Co. 

Solicitors  for  the  defendanty  Botterill  A  Roche. 


0.  B.  DiT.  (Grantham  \  via 

and  Charles,  JJ.)     J  ^"^  16. 

HoBBS  &  Co.  (Lihiied)  V,  Hudson  &  Go.  (a.) 

Praotioe — Interrogatoriee  —  Penal  action  —  Fraudulent 
removal  ef  goodt  by  tenant — Aetion  by  landlord  for 
douNe  value  under  11  Geo.  2,  e.  19,  e.  3. 

An  aetion  'brought  by  a  landlord  under  11  Oeo,  2,  e, 
19,  «.  3,  to  recover  double  value  against  a  tenant  fur 
frauduleiUlif  removing  hie  goods  to  avoid  a  distress  for 
rsntf  amd  against  others  for  wilfully  and  knowingly  aiding 
the  tenant  in  such  removal,  is  a  penal  aetion,  and  the 
jifaintiff  is  not  entitled  to  administer  interrogatories  to 
ike  defendants, 

Jones  ▼.  Jones,  87  W.  JL  i79,  22  Q.  B.  D.  425, 
foUonfed^ 

Caae  referred  to  the  court  by  Hawkins,  J.,  at 
chambers,  npon  the  qaestion  whether,  in  an  action  by  a 
Isndloid,  under  11  Geo.  2,  c.  19,  s.  3,  to  recoyer  against 
the  tenant  double  the  value  of  goods  alleged  to  have 
been  fraudulently  removed  to  avoid  distress,  interroga- 
tories can  be  administered  by  the  plaintiff  to  the 
-defendant. 

The  plaintiffs  brought  their  action  under  11  Geo.  2, 
c  19,  B.  3,  to  recover  against  both  the  defendants  doable 
the  valne  of  goods  whioh  it  was  alleged  that  the 
defendant  Myers,  the  tenant,  had  fraudulently  removed 
to  avoid  distress,  and  which  it  was  alleged  that  the 
defendants  Hudson  &  Co.  had  wilfully  and  knowingly 
aided  the  tenant  in  removing. 

The  plaintiffs  had  delivered  interrogatories ;  the 
defendants,  Hudson  k  Co.,  had  declined  to  answer,  on 
the  ground  that  the  action  was  a  penal  action,  and  that 
the  answer  might  tend  to  criminate  them,  l^e  plain- 
tifEs  then  applied  to  a  master  to  order  an  answer ;  upon 
this  application  the  master  made  no  order,  and  on 
appeal  Hawkins,  J.,  referred  the  matter  to  the  court. 

'  W.  Graham,  for  the  plaintiffs. — The  question  is 
whether  the  action  for  double  value  under  the  Act 
11  Gee.  2,  0.  19,  B.  8,  is  a  penal  action.  I  submit  it 
is  not  so :  where  the  main  object  is  to  compensate  the 
party  aggrieved,  then  the  action  is  not  a  penal  action, 
and  interxogatoriee  may  be  administered ;  but  where  the 
objeet  is  to  punish  the  defendant,  then  interxogatoriee 
ne  not  aUowed.  There  is  no  distinction  between  the 
present  case  and  the  case  of  Adams  v.  Batley^  35  W.  B. 
487,  18  Q.  B.  D.  625,  where  interrogatckries  were 
Allowed.  The  queetion  is  not  whether  this  is  a  penally 
hi  the  sense  of  the  parfy  having  to  pay  more  than  the 
damage  actually  suilered,  but  whether  it  is  an  action  to 

(a.)  Beported  by  Sir  Shbbbtok  Bakbb,  Barrister-at-Law. 


compensate,  and,  if  so,  interrogatories  are  allowed.  The 
case  of  Martin  v.  Treacher,  84  W.  B.  315,  16  Q.  B.  D. 
507,  and  Jones  v.  Jones,  87  W.  B.  479,  22  Q.  B.  D.  425, 
are  different  from  the  present.  The  object  of  the  action, 
as  shown  by  the  statement  of  olaim,  is  to  oompensate 
the  landlord  for  the  injury  he  has  received  for  what  is 
described  as  a  fraud,  and,  that  being  so,  he  was  entitled 
to  ask  what  goods  the  defendant  had  got  or  where  they 
were,  and  what  goods  they  had  got  whioh  had  been 
removed.  If  there  was  any  olqeotion,  then  the  objection 
ought  to  be  taken  on  oath  in  the  affidavit  in  answer. 

Duke,  for  the  defendants  Hudson  k  Co..  was  not 
heard. 

G&AiTTHAM,  J. — I  have  no  doubt  on  the  authorities  that 
interrogatories  cannot  be  administered  here.  The  question 
was  decided  in  Jones  v.  Jones,  for  whether  the  action  is  for 
recovery  of  double  value  or  treble  value  the  principle  is 
the  same.  I  think  therefore  that  there  is  no  authority 
for  saying  that  iaterrogatories  can  be  administered  in 
cases  of  this  kind.  I  am  of  opinion  we  are  bound  by 
Jones  V.  Jones,  and  under  these  drcumstances  this  appeiJ 
ought  to  be  dismissed. 

€habls»,  J. — ^I  am  of  the  same  opinion.  I  think  the 
case  is  decided  by  Jones  v.  Jones,  and  I  may  add  that  I 
concur  with  that  case. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffiB,  Bonner,  Wright,  Thomson, 
^  Co, 

Solicitors  for  the  defendants  Hadson  k  Co. ;  Law  Jt 
Worssam. 


HuBBABD  Asjy  Ajxotkkr  V,  GooDLvr.  (a.) 

Cotmty  court  ^Jurisdiction^  Sum  claimed  exceeding  £50 
^  Claim  reduced  below  £50  by  sum  not  admitted  by 
defendant— '^  AdmiUsd  set-off  "--County  Courts  Act, 
1888  (51  d;  52  Vict,  c,  43),  s,  57. 

Section  57  of  the  County  Courts  Act,  1888,  gives  the 
county  court  jurisdiction  to  try  a  case  '*  uthere  the  debt 
or  demand  claimed  consists  of  a  balance  hot  exceeding 
£50,  £^ter  an  admitted  set-off  of  any  debt  or  demand 
claimed  or  recoverable  by  the  defendant  from  the 
plaintiff:* 

Held,  that  a  set-off,  to  be  an  ^^ admitted  set-off '*, 
within  the  meaning  of  this  section,  must  be  a  set'off 
admitted  by  both  parties,  so  that,  in  a  claim  above  £50, . 
a  plaintiff  cannot,  by  giving  credit  fur  a  sum  which  is 
not  admitted  by  the  defendant,  reduce  his  claim  below 
£50,  so  as  to  give  the  court  jurisdiction  to  try  the  case. 

Appeal  from  Wisbeach  County  Court. 

The  action  was  brought  by  the  plaintiffs,  the  landlords, 
against  the  defendant,  as  tenant  of  a  certain  farm,  for 
breaches  of  covenant  by  the  tenanti  and  in  the  particu- 
lars the  plaintiifs  alloweid  a  set-off  in  respect  of  manures. 
The  plaintiffs  claimed  in  thehr  particulars  the  sum  of 
£56  98.  lid.,  and  they  gave  the  defendant  credit  for  a 
set-off  of  £14  98.  lld.»  whioh  reduced  the  claim  to  £42. 

Thia  set-off  was  not  admitted  by  the  defendant,  and 
as  soon  as  the  case  was  called  on  and  the  Jury  sworn, 
the  objection  was  taken,  on  behalf  of  the  defendant^ 
that  the  county  court  had  no  jurisdiction,  as  the  claim 
was  one  above  £50,  and  that  it  oould  not  be  reduced  so 
as  to  bring  it  within  the  jurisdiction  by  a  set-off  which 
was  disputed  1^  the  defendant,  and  that  such  set-off  was 

(a.)  Beported  by  Sir  Shjbbston  Baxbe,  Barrister-st-Law. 
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libfc  an  '*  admitted  set-off  "  within  the  meaning  of  section 
57  of  the  Ooanty  Ooarts  Aot,  1888. 

The  learned  jodge  upheld  this  objection,  and  he  non- 
suited the  plaintiffs,  on  the  ground  that  the  county  court 
had  no  jurisdiction  to  entertain  the  case,  as  the  plain- 
tiffs' claim  exceeded  £50,  and  that  it  was  not  reduced 
below  that  amount  by  an  '*  admitted  set-off  "  within  the 
section. 

The  plaintiffs  appealed. 

Section  57  of  the  County  Courts  Act,  1888,  enacts  : 
"  Where  in  any  action  the  debt  or  demand  claimed  con- 
sists of  a  balance  not  exceeding  £50,  after  an  admitted 
set-off  of  any  debt  or  demand  claimed  or  recoverable  by 
the  defendant  from  the  plaintiff,  the  court  shall  have 
jurisdiction  to  try  such  action." 

TF.  t7.  Brooks,  for  the  plaintiffs. — The  question  is 
whether  this  sam  of  £14  9s.  lid.  is  an  admitted  set-off 
within  the  meaning  of  the  section.  In  section  57  of  the 
Act  a  set-off  is  sufficient  if  it  be  admitted  by  the  plain- 
tiff. Waletby  V.  GouUton,  14  W.  R.  899,  L.  R.  1  0.  P. 
567,  appears  to  be  against  me,  but  there  is  a  later  case 
of  Percival  v.  Pedley,  85  W.  R.  566,  18  Q.  B.  D.  635, 
which  extends  the  meaning  of  '*  admitted  set-off  "  in 
Walesby  y.  QouUton  to  cases  where  the  set-off  is  admitted 
by  the  plaintiff  before  action.  The  only  difference  be- 
tween Pereivdl  ▼.  Pedley  and  the  present  case  is  that 
Perewal  y.  Pedley  was  a  case  remitted  to  the  county 
court  under  section  7  of  the  County  Courts  Act,  1867. 
That,  howeyer,  makes  no  substantial  difference.  In 
Walethy  y.  €h)ukton  the  plaintiff  did  not  admit  the  set- 
off, whereas  in  the  present  case  it  is  admitted  by  the 
plaintiff^  as  it  was  in  Percival  y.  Pedley,  which  is  an 
authority  upon  the  present  point  and  governs  the  case. 

Horace  Brown,  for  the  defendant. — ^The  case  of 
WaUshy  y.  OouUtoih  was  decided  on  the  24th  section  of 
the  County  Oourts  Act,  1856  (19  &  20  Vict.  c.  108),  and 
the  words  of  that  section  are  identical  with  the  words  of 
the  present  section.  Walethy  v.  GovUton  is  therefore  an 
authority  precisely  in  point  in  the  present  case.  The 
answer  to  the  case  of  Percival  v.  Pedley  is  that  that  was 
a  decision  on  a  remitting  Act  under  a  section  which 
remitted  actions  from  the  High  Court,  and  not  under  a 
section  which  gave  jurisdiction  ab  initio.  In  addition 
to  this,  the  words  of  the  present  section  are  different 
from  the  words  of  the  section  of  the  Act  of  1867  under 
which  Percival  v.  Pedley  was  decided,  for  the  words  in 
the  present  section  are  '*  claimed  or  recoverable,"  which 
do  not  occur  ih  the  section  of  the  Act  of  1867. 

Brooks  replied. 

.  HUDDLBSTON,  B. — We  have  now  to  give  our  judgment 
upon  one  question,  and  upon  one  question  only — whether, 
when  the  set-off  is  admitted  by  the  plaintiff,  but  not 
admitted  by  the  defendant,  the  judge  has  a  right  to  say 
that  there  is  no  jurisdiction  to  try  the  case.  That  is  the 
real  question  in  the  case.  The  plaintiffs  claim 
£56  9s.  lid.,  and  in  their  particulars  they  give  the  de- 
fendant  credit  for  £14  9s.  lid.,  leaving  a  balance  of  £42. 
It  was  said  that  this  sum  of  £14  9s.  lid.  is  &n 
admitted  set-off  within  the  meaning  of  the  section,  and 
if  so,  then  the  county  court  judge  had  jarisdiction  to  try 
the  case.  But  if  the  defendant  had  a  right  to  say  I  will 
not  admit  the  set-off,  then  the  amount  claimed  would  be 
above  £50,  and  there  would  be  no  jurisdiction.  The 
question  then  is  simply  this,  can  «  plaintiff  give  himself 
credit  for  a  sum  which  will  reduce  the  claim  below  £50. 
We  must  look  at  the  section :  what  is  the  meaning  of  the 
word  '<  admitted  *'  in  the  section  ?  Is  it  *'  admitted  "  by 
both  parties,  or  by  the  plaintiff  alone  ?  In  my  opinion, 
"admitted"  in  that  section  means  admitted  by  both 
parties,  and  the  case  of  Walesby  y.  OouUton  is,  in  my 
opinion,  conclnsive  on  the  point.  It  is  true  that  the  case 
of  Walesby  y.  OotHiton  was  decided  under  a  different  Act 


of  Parliament,  bat  it  was  an  Act  where  the  words  were 
precisely  the  same  as  in  the  present  Act,  for  the  woidt 
there,  as  in  the  present  case,  were  **  after  an  admitted 
set-off  of  a  debt  or  demand  claimed  or  reooven^  bf 
the  defendant  from  the  plaintiff."  Not  only  is  Uiens 
decision  on  the  point  in  Walesby  y.  QtndeUn,  bat  then 
are  some  strong  expressions  of  opinion  on  the  matter  bj 
Erie,  C.J.,  which  were  acquiesced  in  by  the  other 
judges. 

I  must  say  that  in  my  view  the  set-off  msit  be 
admitted  by  both  parties.  It  is  true  that  then  is  the 
case  of  Percival  v.  Pedley,  but  that  case  wai  nnder  a 
different  Act  of  Parliament,  and  raised  the  qoeetioii 
whether  the  plaintiff  can  bring  his  case  within  the  Aotof 
Parliament  by  giving  credit  for  a  certain  som  which  mif 
not  be  admitted  by  the  defendant.  In  the  aigomeat  of 
Percival  y.  Pedley  the  case  of  Walesby  v.  OouUton  wis 
not  referred  to, and  I  don't  think  Pereivali,  Pa^ippUei 
to  the  present  case.  Looking  at  the  words  of  the  Act  it- 
self, we  see  that  there  are  words  in  section  57  of  the  prenat 
Act  which  were  not  in  the  Act  under  which  Pereital  r. 
Pedley  was  decided.  The  57th  section  has  the  wocdi 
«  claimed  or  recoverable,"  which  were  not  in  the  eadiet 
Act.  The  set-off  must  be  an  admitted  set-off  of  a  iob 
''claimed  or  recoverable"  by  the  defendant.  HetB 
there  has  never  been  any  sum  claimed  by  the  defeodant, 
and  there  was  no  evidence  to  show  that  there  wai  uy 
sum  recoverable  by  him. 

The  question  for  us  is  whether  a  plaintiff  een,  bf 
giving  credit  for  a  certain  sum,  bring  his  case  wifhis  the 
section ;  I  do  not  think  he  can,  and  under  these  ciioim- 
stances  this  appeal  should  be  dismissed. 

Grantham,  J. — I  am  of  the  same  opinicou  Tbe 
plaintiffs  here  rely  on  Percival  v.  Pedley,  but  not  only  it 
that  a  decision  under  a  different  Act,  but  it  is  under  an  Aet 
where  the  same  language  is  not  used,  for  in  the  eeetioa 
under  which  that  case  was  decided,  there  is  not  a  woid 
about  a  debt  <' claimed  or  recoverable  *'  by  the  defendant 
That  decision  may  be  right,  as  that  had  reference  to 
remitting  actions  to  county  courts.  Here  if  the  jdaintiffi 
are  right  the  defendant  has  no  voice  at  all  in  the  matter, 
and  the  superior  court  no  voice  at  all.  The  facts  do  not 
bring  the  case  within  the  section  as  an  admitted  set-off> 
and  the  judge  had  no  jurisdiction  to  try  the  < 


Appeal  dUmissed, 

Solicitors  for  the  plaintiffs,  Smiles,  Binyon,  S  Co,,  for 
Welchman  <&  Carriek,  Wisbeach. 

Solicitors  for  the  defendant,  Oldman  #  (^ahbum,iat 
A,  B.  Ollard,  Wisbeach. 


Q.  B.  Div.  (Huddleston,  B..  >  ^^  ^^ 

and  Qrantham,  J.)         J 

Beg.  v.  Justices  of  GLiKOBOAjrsHiBS.  (a.) 

JuHiees'- Quarter  sessions'^ Practice — Appeal  from  eetf^ 
viction — Recognizance  out  of  time — Estreat  off  for  eedl 
—Summary  JurUdiction  Act,  1879  (42  Jt  43  Tid,^. 
49),  e.  31,  sub-section  (3). 

An  appellant  from  a  conviction  of  a  court  of  teimmtfj 
jurisdiction  to  a  court  of  quarter  session  kad  entered  nt^ 
the  recognizance  specified  by  section  31,  jn^-M^iM  ()> 
of  the  Summary  Jurisdiotton  Act,  1879.  butw9t,Qsthd 
section  requires,  fvithin  three  days  after  the  rfayfl»»*<** 
he  gave  notice  of  appeal.  The  appeal  Vfas  aeserii»fk 
dismissed,  with  costs. 

Held,  that  the  reeognuuince  was  net  void,  and  migit  te 
estreated  by  the  court  of  quarter  sessiem  for  non-p^i^ 
of  the  costs  awarded  upon  the  dismissal  of  the  afptoL 

(a.)  Reported  by  0.  K.  Palit,  Esq.,  Barrister-at-I*»- 
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High  Gourt. 


Bio.  v.  JuBTiCBs  of  Glaicoboan8bibi. — Oookb  v.  Smith. 


OovKt  op  Appbai- 


Bnle  nisi  calling  on  the  joatioet  of  GlamorganBhiro 
to  show  oaoBe  why  a  certiorari  ohonld  not  Imuo  to  bring 
up,  for  the  pnzpoee  of  quaahing  it^  an  order  of  quarter 
B^BBionB  estreating  a  reoognisanoe. 

On  July  8,  1889,  a  oonviotlon  waa  obtained  at  Cardiff 
Fettj  Seaaiona  against  one  John  Blliott  for  selling  beer 
1^  retail  without  a  lioenoe.  He  gave  notloe  of  appeal  to 
qparter  aesalona  on  Jnlj  8,  bat  did  not  enter  into  the 
reoognizanoe  required  by  aeotion  81  of  the  Summary 
Jurisdiotion  Aot,  1879,  until  July  12.  The  reoognisanoe 
waa  entered  into  by  Elliott  in  a  sum  of  £80,  and  by  two 
auetiea  in  a  sum  of  £25  eadh«  When  the  appeal  oame 
on  for  hearing  objection  was  taken  that,  the  recogni- 
mnoe  being  out  of  Ume,  the  court  had,  under  anb-aeotion 
(8)  of  eeotion  81  of  the  Summary  Jurisdiction  Act,  no 
juriadiotion  to  hear  the  appeal. 

The  objection  waa  allowed,  and  the  appeal  accordingly 
diamissed,  with  coats,  which  were  taxed  at  £21  8t.  9d. 
On  the  application  of  the  respondent,  on  December  81 , 
the  court  of  quarter  seaaiona  ordered  the  recognisance 
to  be  estreated. 

Th)  recognizora  then  obtained  a  rule  nisi  for  a  eertio' 


W.  J).  Benton^  for  the  juaticea,  ahowed  cauac^The 
rsoognisance  can  only  be  avoided  by  performance 
of  all  the  conditiona  contained  in  it,  and  one  of  these 
oonditiona  ia  that  the  appellant  ahall  pay  aaoh  ooata  as 
the  coart  may  award.  Thia  he  haa  failed  to  do,  and  the 
recognisance  may  accordingly  be  eatreated. 

Abel  Thomas^  in  aupport  of  the  rule. — ^The  conaidera- 
tion  in  respect  of  which  the  recognisance  waa  given — 
viz.,  the  right  of  appeal — haa  wholly  failed,  and  there- 
fore the  bond  itaelf  ia  void. 

HvDBLESTON,  B. — I  am  of  opinion  that  thia  recogni- 
amce  waa  not  void,  and  that  the  quarter  aeeaiona  had 
joriadlotion  to  estreat  it.  A  reoognizanoe  ia  atated  in 
Bum'a  Justice,  tit  Becognizanoe,  to  be"  a  bond  of  record 
tertifying  the  recognizor  to  owe  a  certain  aum  of 
moB^  to  some  other."  The  form  of  a  recognizance 
taken  by  justioea  of  the  peace  aa  a  condition  of 
^peal  ia  that  given  in  Archibald'a  Quarter  Seaaiona, 
4lh  ed.,  p.  665,  and  it  providea  that  if  the  recog- 
nizor "peraonally  appear  at  the  next  general  quarter 
aesaiona  of  the  peaoe  •  •  .  and  there  try  aoch  appeal 
and  abide  the  jadgment  of  the  aaid  court  of  quarter 
asasioos  thereupon,  and  pay  auch  coata  aa  shall  be  by  the 
aaid  court  awarded,  then  thia  recognizance  to  be 
Toid."  It  ia  only  to  be  avoided  if  the  appellant  performs 
aU  three  of  the  above  conditions.  Bat  here  he  never 
psrformed  the  last  condition — that  of  pa^yment  of  the 
coata  of  the  appeal;  therefore  the  recognizance  held 
good.  The  appellant,  knowing  that  he  had  made  default, 
ia  the  matter  of  the  reoognizanoe,  and  that  he  conae- 
qnently  had  no  right  of  appeal,  thought  he  would  take 
hia  ehanoe  of  the  objeotion  being  taken,  and  would  go 
to  the  quarter  aesaiona  to  get  rid  of  hia  conviction  if  he 
eoold,  and  then,  if  the  objeotion  were  taken,  would  turn 
xoond  and  aay  that  the  recognizance  waa  void,  and  ao 
eaoape  liability  for  the  coata  of  the  unanoceaaf ui  appeal. 
That  he  cannot  be  permitted  to  do. 

GsAHTHAH,  J.,  concurred. 

Sule  discharged, 

SoUcitors  for  the  recognizors,  Riddell,  Vaizey^  d;  Co,, 
1m  J.  JI.  Jones^  Cardiff. 

Solimtora  for  the  justices,  Andrew,  MeVor,  d;  Smith, 
lor  WKeatUyy  Cardiff. 


crotttt  oC  ^ippeau 

From  Chan.  Di?.  Jane  13. 

CooxB  V.  Skuh.  (a.) 

Onditors*  deed-^Assignment  &y  dMor  of  huiinese  upon 
trust  for  creditors — No  expreas  trust  of  aurpltts  after 
payment  of  dehte  in  fuU — ReeuUing  trwi. 

A  trading  firm,  by  a  deed^  which  recited  the  inability 
of  the  firm  to  pay  its  ereditore  in  full,  cusigned  the 
hminaa  and  cdl  the  estate  and  fffede  of  the  firm  to 
trttsteee  on  truii  in  their  cfticrdum  either  to  carry  on 
the  business  or  at  any  time  to  seU  the  same,  and  to  divide 
the  dear  residue  (after  payment  of  all  costs  incurred  in 
the  execution  of  the  trusts)  of  the  profits  of  the  business 
while  carried  on,  and  of  the  moneys  arising  from  the 
sale  when  sold,  among  the  creditors  of  the  firm,  in  rate- 
able proportions  according  to  the  amounts  of  their  debts; 
and  the  creditors,  whose  names  were  scheduled  to  the 
deed  and  who  were  parties  to  and  executed  the  deed, 
thereby  released  the  assignors  from  all  debts  and  claims 
of  such  creditors.  The  deed  contained  a  dedaraiion  that 
the  trustees  might  pay  off  in  fuU,  or  compromise  toith, 
any  of  the  creditors  whose  debts  or  claims  were  under 
£80.  There  was  no  express  decoration  of  trust  as  to 
any  ultimate  surplus  remaining  after  all  tlis  creditors 
hcLd  been  paid  in  ftUh 

Held  (reversing  the  decision  of  Eekewich|  J.],  that,  on 
the  true  construction  of  the  deed,  there  was  a  resulting 
trust  of  such  surplus  in  favour  of  the  assignors. 

Appeal  from  the  deciaioa  of  Eekewicb,  J.,  aitting  for 
Kaj,  J. 

The  action  waa  bzonght  by  H.  Cooke,  one  of  the 
partners,  and  Bachel  Swinnerton,  the  executrix  of  J.  F. 
Swinnerton,  a  deceaaed  partner  of  the  firm  of  Cookea  &. 
Swinnerton,  iron  manufacturera,  aa  plaintiffa,  againat 
the  trusteea  of  a  deed  of  aaaignment  of  the  boaineea  of 
the  firm,  for  the  purpoae  of  paying  the  debta  of  the 
firm.  The  plaintiffa  claimed  that  the  aale  of  the 
buainesa  made  by  the  defendant  truateea  to  the  Barrow 
Hsmatite  Co.  might  be  aet  aaide  aa  fraudulent,  and 
that  tlie  truatoea  might  be  ordered  to  account  to  the 
plaintiffa  for  receipta  and  payments. 

The  deed  of  asaignment  in  queation  waa  made  on  the' 
29th  of  December,  1876,  between  the  plaintiff  F. 
Cooke  and  the  defendant  J.  Cooke  of  the  first  part,  the 
plaintiff  B.  Swinnerton  of  the  second  part,  the  defend- 
ants J.  T.  Smith  and  T.  Storey  of  the  third  part,  and 
the  several  creditors  mentioned  in  a  schedule  whose 
names  and  seala  were  aubaoribed  to  the  deed  of  the 
fourth  part ;  it  contained  recitala  that  the  partiea  of  the 
fourth  part  were  creditors  of  the  firm  of  Cookea  Sc 
Swinnerton  ;  that  the  firm  being  unable  to  pay  ita 
oreditora  in  full,  an  agreement  was  in  proceaaof  arrange- 
ment at  the  time  of  the  deceaae  of  J.  F.  Swinnerton 
(who  had  died  on  the  15th  of  May,  1876)  for  the  making 
of  an  aaaignment,  and  for  the  granting  of  a  releaae  to 
the  aaid  firm  aimilar  to  that  thereinaftor  contained ;  and 
by  the  operative  part  of  the  deed,  the  partiea  of  the 
first  and  aeoond  parts  assigned  to  the  defendants  Smith 
and  Storey  the  busineas  then  lately  carried  on  by  the  firm, 
and  all  other  the  personal  eatato  and  effeota  of  the  firm, 
to  hold  the  aame  on  truat  in  their  abaoluto  diacretion 
either  to  carry  on  the  busineaa  or  at  any  time  after  to 
sell  the  busineaa  and  premisea  thereby  aaaigned,  and  out 
of  the  profits  of  the  buaineas  if  carried  on,  and  out  of 
the  moneys  to  arise  from  auch  aale,  to  pay  the  coata, 
chargea,  and  expenaea  to  be  incurred  or  become  payable 
in  or  about  the  execution  of  the  truata,  and  to  pay  and 
divide  the  clear  reaidue  of  the  profita  and  moneya  unto 
and  among  all  and  aingular  the  creditora  of  the  firm. 

(a.)  Bepoited  by  H.  J.  Blajlb,  Baq.,  Barristor-at-Law. 
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in  rateable  proportions,  aooording  to  the  amoant  of 
their  seTeral  and  respectlTe  debts,  aubjeot,  neTertheleu, 
to  the  oovenante  and  proTidona  thereinafter  contained ; 
the  scheduled  creditors  farther  released  the  assignors  of 
all  debts  and  claims.  Then  followed  a  declaration  that 
the  trustees  in  their  absolute  discretion  might  pay  off  in 
fall  or  compromise  with  creditors  whose  debts  were 
under  £30.  The  deed  contained  no  express  declaration 
of  trust  as  to  any  ultimate  surplus  that  might  remain 
alter  paying  all  the  creditors  in  full. 

The  scheduled  creditors  who  executed  the  deed  were 
eighteen  in  number,  some  of  whom  were  creditors  whose 
debts  were  under  £30,  but  among  the  remaining  ten  ox 
twelve  were  several  creditors  dimming  large  sums,  in- 
cluding the  Barrow  HsBmatite  Oo.  and  the  Lancaster 
Banking  Oo. 

The  defendant  trustees,  in  December,  1888,  sold  the 
business  and  premises  to  the  Barrow  Hesmatite  Oo.,  with 
the  consent  of  the  other  creditors,  in  consideration  of  that 
company  paying  the  other  creditors  the  full  balance 
due  to  them.  In  1889  the  plaintiffs  instituted  the 
present  action. 

On  the  application  of  the  defendant  Smith,  one  of 
the  trustees,  and  of  the  Barrow  Hiematite  Oo.,  who 
were  also  defendants  in  the  action,  an  order  was  made 
that  a  preliminary  point  of  law — ^riz.,  whether  the 
plaintiffs  bad  any  title  to  maintain  the  action — ^might  be 
argued  before  the  action  was  tried. 

Kekewich,  J.,  held  that,  on  the  true  construction  of 
the  deed  of  assignment,  the  plaintiiEa  had  no  titie  to 
maintain  the  action. 

The  plaintiffs  appealed. 

Neville,  Q,C.,  and  T.  E/Manafleld,  for  the  appel- 
lants.— On  the  true  construction  of  the  deed  theife  is  a 
resulting  trust  to  the  plaintiffs,  the  assignors,  of  any 
surplus  that  remains  after  the  payment  of  the  debts  in 
full.  The  deed  is  a  creditors'  deed,  and  as  all  the  debts 
have  been  paid,  the  plaintiffs,  es  the  original  owners  of 
the  business,  are  entitied  to  the  residue.  The  clause  in 
the  deed  as  to  the  payment  in  full  of  creditors  under 
£30  is  inconsistent  with  the  view  taken  by  Kekewich,  J., 
that  it  was  intended  by  the  deed  that  the  creditors  were 
to  take  the  residue  for  their  own  benefit. 

JRenihaw,  Q.C.^  and  Farwell,  for  the  respondent 
Smith  and  the  Barrow  Eiematlte  Oo.— The  bargain  on 
the  face  of  the  deed  was  an  assignment  of  the  property 
of  the  debtor  firm  to  the  jcreditors  in  satisfaction  of 
their  debts,  and  in  consideration  therefor  they  released 
the  debtors  from  the  whole  of  their  liability.  The 
recital  as  to  the  inability  of  the  debtors  to  pay  their 
4ebts  in  full  is  only  that  they  were  unable  to  do  so  at 
the  time  of  J.  F.  Svrinnerton's  death — non  constat  that 
they  were  unable  to  do  so  at  the  date  of  the  deed — and 
it  was  really  only  inserted  to  protect  Swinnerton's  exe* 
cutrix.  The  common  form  of  such  deeds  is  that  there 
is  either  an  express  trust  of  the  surplus  for  the  assignor 
or  for  distribution  among  the  creditors  according  to  the 
laws  of  bankruptcy.  [F&t,  L.J.,  referred  to  a  form  of 
assignment  in  trust  for  creditors  given  in  Forsyth  on 
Compositions  with  Oreditor^  3rd  ed.,  p.  230.]  There 
is  a  similar  form  given  in  Davidson's  Precedents,  3rd 
ed.|  vol.  v..  Part  II.  at  p.  532,  and  these  two  forms,  no 
doubt,  do  not  contain  any  express  trust  as  to  the  ulti- 
mate surplus  ;  but,  on  the  other  hand,  the  forms  given 
in  Davidson,  8rd  ed.,  vol.  v.,  Part  II.,  at  pp.  521  and 
542,  do  contain  an  express  ultimate  trust  for  the 
assignor.  The  object  and  intention  of  this  deed  was  to 
transfer  the  business  to  the  creditors;  it  was  to  be 
taken  over  by  them  in  satisfaction  and  in  lieu  of  their 
debts,  and  they  had  to  run  the  risk  of  its  proving  in- 
sufficient. The  idea  was  that  the  business  should  be 
carried  on  for  some  time,  and  the  trusts  as  to  the  distri- 
bution of  the  proceeds  were  to  take  effect  from  time  to 
time  and  not  unoflatu  merely.    The  fraction  of  intereat 


that  the  creditors  under  £30  would  reoeive  of  tbe 
profits  while  the  business  was  being  carried  on  would 
be  so  small  that  it  was  desirable  to  insert  the  stiimli- 
tion  that  they  might  b^  bought  out.  [Bownr,  LJ.— 
There  was  no  valuation  made  of  the  property  assignsl] 
The  parties  to  the  deed  were,  probably,  weU  aware  of 
its  vidne. 

J,  M.  Solomon  and  L.  Banderoon,  for  the  defsDdnit 
Storey. 

OoTTON,  LkT.— Though  this  deed  foUo«t,ss  fat  ss  I 
can  see,  tiie  exact  terms  of  a  precedent  insertad  in  Kr. 
Davidson's  book,  the  question  ariaee  as  to  what  troMs 
aro  implied  after  all  the  debts  are  paid.    In  ny  opi&ion 
this  is  a  deed  intended  to  provide  for  payment,  either  is 
full,  or  partiy,  as  far  as  the  estate  goes,  of  credtton ; 
and  although  it  is  true  that  the  parties  did  not  oontsn- 
plate  that  there  would  be  a  surplus— 'Or  else,  I  sappoiei 
they  would  have  provided  for  that— yet  as  there  ii,  in 
fact,  a  surplus  after  payment  of  all  the  creditors  in  foil, 
the  question   arises  whether  there  in  a  trait  for  the 
assignors.     In  my  opinion  there  is*    It  is  trae  thst  there 
is  no  express  provision  on  this  point  in  the  deed,  hot 
when  property  belongs  to  a  debtor  who  assigns  it  for  the 
purpose  of  paying  his  creditors  the  whole  amout  of 
their  debts  as  far  as  the  property  will  go,  if  those 
creditors   are  paid,  then,  in    my  opinion,  there  Is  a 
resulting  trust — ^though  not  expressed — for  the  dehtor. 
It  is  said  when  this  deed  was  executed  by  the  debton 
and  assented  to  by  the  creditors,  that'  then  the  dehton 
bad  no  longer  any  interest  iu  this  property,  that  tlie 
trustees  were  trustees  only  for  the  creditors,  and  that  if 
the  aaaignors  by  a  stroke  of  good  luck  got  the  meaai  of 
paying  off  their  creditors,  they  could  not  hare  Hud  to 
the  creditors,  "  Take  all  the  money  that  is  doe  to  70a, 
release  us  from  it,  and  we  require  you  or  your  tnuteei 
to  reassign  the  property  to  us."     It  is  true  that  the  deed 
contains  a  direction  to  divide  all  the  proceedi  aiiaag 
either  by  the  profits  or  the  sale  of  the  property  asioagirt 
the  creditora,  and  it  waa  aaid  that  this  direction  wn 
intended  to  cover  everything,  and  therefore  ezdnded 
the  assignors  from  any  interest  in  the  property.   Ba^ 
to  my  mind,  that  is  only  a  direction  for  payment  of  te 
creditors  as  long  as  they  are  creditors— that  ie,  eo  losff 
as  their  debts  which    they   thereby    release  are  not 
paid  in  full,  but  not  a  direction  aa  to  what  is  to  be  dose 
with  the  surplus  arising  from  this  property  when  tbei 
has  been  done.      In  that  event  it  would  not,  in  mf 
opinion,  be  right  for  the  trustees  to  hand  the  saipliste    j 
the  creditors,  but  it  must  go  back  to  those  ^  ho  were  the 
debtors,  and  who  were  released  in  conseqnenes  of  the 
assignment  which  they  made.    Though  this  deed  doei 
not  contain  a  clause  directing  the  trustees  to  hold  the 
surplus,  after  the  payment  of  all  the  crediton  in  fallt  oe 
trust  for  the  assignors,  yet,  in  my  opinion,  thst  ii^ 
necessary,  because  I  can  aee  dearly  that  the  objetf 
intended  to  be  provided  for  by  this  deed  was  pa/flMttt* 
satisfaction  of   the  debt  due    by  the  assignors;  t» 
when  that  was  done  any  portion  remaining,  nod  i^ 
back  to  the  person  from  whom  it  came  to  the  traitMS 
for  that  purpose.     I  differ  from  the  view  of  Kekeviehi 
J.,  but  I  cannot  myself  have  any  doabt  on  the  sBb|eeL 

BowBxr,  L.J. — I  am  of  the  same  opinion.  Hsd  it 
not  been  for  the  Judgment  of  Kekewich,  J«f  v^ 
experience  I  respect,  I  also  should  have  ssid  thit  I 
had  no  doubt  on  the  subject.  It  must  be  taken  that 
this  deed  does  not  contain  words  which  would  biw 
prevented  this  question  arising.  In  order,  ^^^^^''[i* 
construe  the  clause,  the  construction  of  wkieh  is  tmj 
the  matter  of  our  decision,  one  must  make  ^p  <*^ 
mind  aa  to  what  ia  the  object  of  thia  deed.  I>»^ 
true  object  of  this  deed  to  pay  the  debts  of  ^ 
assignors  and  devote  so  much  of  the  property  t^ 
assignors  to  that  purpose  as  may  be  neeeMaiy-^  v**^ 
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Mie    as     soon    as     the     object     is     satisfied     th^re 

ironld    be   a   resoltiiig    trust   to    the    assigaois  —  or 

is  it   the    trae   object   of    the   deed,     as    the    rea- 

^pondeats     contend     and     as     the     learned     judge 

appears  to  haTe  thonghty   that   the  assignors  should 

get  rid   of   theiz    proper^,   and   as    a    consideration 

therefor   shonld  at  the  same  time  get  rid  of   their 

debts  ?    Those  are  the  two  altematiTe  ? lews.     We  start 

vith  this,  that  the  deed  is  a  deed  which  contains  a 

•sohednle  of  the  Taiioas  creditors  to  whom,  or  for  the 

benefit  of  whom,  the  assignment  is  made ;  and  when  we 

look  at    the    schedule    we    find   it  consists    of    some 

eighteen  firms  and  individuals,  and  after  deducting  a 

esrtain  number  of  them  whose  debts  are  under  £30, 

there  are  still  some  ten  ox  twelfe  creditors  remaining, 

nmong  whom  are  the  Barrow  Hsdmatits  Steel  Oo.  and 

the  lianeashire  Banking  Oo.    The  first  recital,  upon 

which  I  think  stress  ought  to  be  laid,  is  a  recital  that 

the  asaigning  firm  are  unable  to  pay  their  creditors  in 

full— or,  rather,  that  some  months  before,  at  the  time 

when   the  negotiations  were  first  entered    into,  they 

were    unable  to  pay  their  creditors  in  fall.    I  think, 

howcTer,   one  can  hardly  read    that    recital  without 

deriving  from  it  the  conviction  that  all  the  parties  to 

this  deed,  at  the  date  of  its  execution,  regarded  the 

assignors  as  unable  to  meet  their  engagements.    Then 

somes  the  clause  we  have  to  construe.    After  assigning 

the  busineas  to  the  trustees  on  trust,  at  their  discretion, 

either  to  carry  on  the  business,  or  to  sell  immediately, 

or  at  any  time  afterwards,  and  after  paying  out  of  the 

profits  of  the  business  carried  on,  and  out  of  the  moneys 

to  arise  from  the  sale,  if  sold,  the  costs,  charges,  and 

szpensee  to  be  incurred  or  become  payable  in  or   about 

the  execution  of  the  trusts,  there  is  a  provision  that  the 

trastees  shall   pay   and   divide   the   clear   residue   of 

the    profits    and    moneys  unto    and    among    all    and 

singular  the  creditors    of    the  said    firm  in  rateable 

proportions     according      to     the     amount     of    their 

several  and  respective  debts,  subject  nevertheless  to  the 

covenantB  and    provisions    thereinafter    contained.      I 

think  it  is  doing  no  violence  to  that  clause  or  to  the 

deed,  to  allow  the  words  of  that  dause  to  be  read  by  the 

light  of  the  previous  recital  of  the  inability  of  the  firm 

to  pay  their  debts ;  and  I  think  that  the  language  of 

the  clause  '*  to  divide  in  rateable  proportions  according 

to  the  amounts  of  their  several  and  rdspective  debts  "  is 

to  be  accounted  for  by  the  fact  that  at  that  moment  it 

was  supposed  that  the  property  would  not  do  more  than 

satisfy  in  full  the  claims  of  the  respective  creditors. 

Then  oomes  a  farther  clause,  which  I  think  is   also 

material,  whioh  gives  the  trustees  the  power,  at  their 

own  dieoretion,  to  pay  in  fall  and  make  arrangements 

with  creditors  whose  claims  are  under  £30. 

If  the  true  effect  of  this  deed  were  that  the  entire 
property  was  to  pass  to,  and  vest  for  ever  in,  the  trustees 
ior  the  benefit  of  the  creditors  whose  names  are  sched- 
uled, it  seems  to  me  almost  incomprehensible  that  the 
deed  should  contain  a  provision  whioh  gave  the  trustees 
%  power,  at  their  discretion,  to  pay  off  or  compromise 
dsbta  under  £30.  The  truth  is  that  there  is  nothing  at 
all  in  this  deed  inconsistent  with  the  idea  that  ita  object 
is  to  pay  the  debts,  and  only  to  divide  so  much  of  the 
property  of  the  assignors  as  is  necessary  for  that  pur- 
pose, unless  it  be  that  the  absence  of  an  express  direc- 
tion as  to  what  is  to  be  done  with  the  surplus,  and  the 
flomewhat  limited  language  of  the  diieetion  as  to 
division  (which  I  think  is  amply  to  be  accounted  for  by 
the  state  of  circumstances  at  the  time  the  deed  was 
made)  are  inconsistent  with  that  idea.  Having  regard, 
however,  to  the  fact  that  the  number  of  scheduled  credi- 
tors who  have  signed  and  sealed  this  deed  at  the  time 
were,  and  are  now,  carrying  on  every  kind  of  business, 
and  together  constitute  a  multifarious  group,  I  cannot 
^elp  feeling  satisfied  that  it  is  far  more  reasonable  and 
baelness-like  to  suppose  that  this  deed  was  intended  to 


protect  them,  and  to  devote  to  them  so  much  o(  the 
property  as  was  necessary  to  pay  their  debts,  than  to 
assume  that  they  were  buying  a  business,  and  intended, 
through  the  medium  of  their  trustees,  to  embark  in  a 
new  and — as  far  as  several,  at  all  events,  of  their 
businesses  were  concerned — a  heterogeneous  venture. 

I  confess  that,  reading  this  deed  by  one's  ordinary  • 
natural  lights,  I  should  not  have  doabted  that  it  was 
simply  intended  to  be  an  assignment  in  payment  of 
debts,  and  that  there  was  implied  in  it,  what  equity 
always  does  imply  after  the  object  of  the  deed  is 
obtained,  a  trust  for  the  settlors. 

Pry,  L.J. — ^The  question  we  have  to  decide  is— What 
is  the  true  nature  of  this  deed  P  Is  it  a  deed  by  which 
the  firm  agreed  with  their  creditors  upon  a  certain  mode 
of  satisfying  their  debts,  and  nothing  more  P  in  whioh 
case  there  would  plainly  be  a  resulting  trust  for  the 
benefit  of  the  assignors ;  or  is  it  a  deed  by  which  the 
firm  sold  their  business  to  their  creditors,  or  by  which 
they  agreed  to  give  up  their  business  by  way  of  satis- 
faction and  accord  to  their  creditors  P  in  either  of  which 
two  latter  cases  the  creditors,  and  they  alone,  are  the 
owners  of  the  business. 

Now  I  have  no  hesitation  in  coming  to  the  conclusion 
that  it  is  a  deed  of  the  first  kind,  and  is  what  is  com-  • 
monly  known  as  a  creditors'  deed*— that  is,  a  deed  by 
whioh  the  creditors  either  extinguish  or  suspend  certain 
of  their  rights  as  creditors  in  consideration  of  certain 
provisions  to  be  made  for  the  payment  of  their  debts. 

We  start  with  this,  that  the  deed  throughout  describes 
the  persons  who  are  of  the  fourth  part  as  being  credi- 
tors of  the  firm,  and  we  find  the  usual  recitals  of  in- 
ability to  pay  which  are  common  in  deeds  o!  that 
description.  We  find  no  recital  indicating  an  intention 
to  sell  the  business ;  we  find  no  recital  indicating  any 
intention  to  give  up  all  interest  in  the  business  by  way 
of  accord  and  satisfaction  of  the  debts  of  the  several 
creditors ;  but  we  do  find  the  assignment  in  the  usual 
terms.  Then  come  the  words  of  the  declaration  of  trust, 
whioh  no  doubt  are  not  very  felicitous,  and  which  would 
create  some  little  doubt  if  they  stood  by  themselves. 
The  declaration  is  that  the  trustees  "shall  pay  and 
divide  the  clear  residae  of  the  said  profits  and  moneys 
unto  and  among  all  and  singular  the  creditors  of  the 
said  firm  in  rateable  proportions,  acoording  to  the 
amount  of  their  several  and  respective  debts,  subject 
nevertheless  to  the  covenants  and  provisions  hereinafter 
contained."  Kow,  I  think  it  is  not  unduly  strainiag  the 
language  of  that  clause  to  hold  that  the  words  *'  accord- 
ing to  the  amount  of  their  several  and  respective  debts'' 
have  a  double  function ;  that  they  describe  the  ratio  in 
whioh  the  division  is  to  take  place,  and  that  they  also 
determine  the  limit  to  whioh  the  payment  is  to  be  made. 
In  other  words,  you  are  not  paid  acaording  to  the 
amount  of  the  debt  if  you  exceed  the  debt  or  go  beyond 
the  debt.  That,  I  think,  is  the  meaning  which  may  be 
fairly  pat  on  those  words  to  give  effect  to  what,  in  my 
judgment,  is  the  plain  and  obvious  intention  of  the  deed 
in  its  ordinary  scope. 

Then  comes  the  clause  as  to  the  payment  of  creditors 
under  £30,  which,  I  think,  is  vary  material.  It  gives 
the  trustees  an  absolute  right  and  power  to  pay  off  all 
creditors  under  £30.  Does  that  leave  a  creditor  under 
£30  still  a  ce$iui  que  trust  under  the  deed  P  If  not,  it  is 
remarkable  that  these  oreditora,  being,  according  to  the 
view  of  the  respondentd,  purchasers  of  the  business,  may 
be  excluded  from  their  share  in  the  business,  even 
although  it  is  turning  out  a  flourishing  concern,  at  the 
will  and  discretion  of  their  own  trustees.  That  is  a 
possible  arrangement,  but  it  is  a  highly  improbable  one. 
I  think,  therefore,  that  the  true  meaning  of  the  deed  is, 
that  it  is  only  a  deed  for  the  benefit  of  the  creditors, 
and  consequently  there  is  a  resulting  trust,  and  that  we 
must  make  a  declaration  aooordingly,  and  remit  the 
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niAtter  to  the  Jadflfe.  The  order  of  Kekewioh,  J.,  was, 
"  This  ooart  doth  deelare  that,  upon  the  true  oonstnio- 
tion  of  the  said  indenture,  dated  the  29th  of  Ootober, 
1876,  the  plaiDtifEs  haTe  no  title  to  maintain  this  action/' 
I  think  it  should  ran  in  this  way,  *' Aooording  to  the 
trae  constraction  "  of  that  deed  "  a  trust  resulted  for  the 
benefit  of  the  assignors." 

Appeal  allowed. 

Solicitors  for  the  appellants,  Trau  dt  Jarmain,  agents 
for  j^.  I\»ylor,  Barrovr-ln-Fumess. 

Solicitors  for  the  respondents  Smith  and  the  Barrow 
Haamatite  Oo.,  Currey^  Holland^  A  Gurrey. 

Solicitors  for  the  respondent  Storej,  JHedpath,  Bolds" 
Vforth,  A  Marahall,  for  C.  F.  Preeton,  Bsrroir-in- 
Faraese, 


From  OhsD.  Div.  Jan.  18,  20,  25. 

In   re   TJxbrioge    and    Eickmanswobth   Rail- 
way Co.  («.) 

JSailway  company^'Parliameniary  depoBit-^Oompany 
having  no  aaeete — Abandanmeni  of  railway-^^  Ordered 
to  he  Ufound  up" — Bsepeettpe  righte  of  landownne, 
ereditorBf  Orown^  and  depoeUore  agaimt  depoeit — 
NoUce   to    treat — Compuliory   powtra — ^*  Injury  or 

lOBiJ' 

A  railway  company's  privaU  Act  of  Parliamenij 
paesed  in  1881,  incorporated  the  Lande  Clauees  Con- 
iolidaiion  Act,  1845,  and  provided  (by  eection  34)  that 
the  parliamentary  depoeit  should  not  be  repaid  to  the 
depoeOore  if  the  railway  was  not  completed  and  opened 
to  the  puHie  by  a  eptcified  time^  and  {by  efction  85)  that, 
in  iuch  ca$e,  the  deposit  should  be  applicable  towards 
compensating  landowners  or  other  persons  whose  property 
had  been  interfered  with  or  rendered  less  valuable  by  the 
cnimeneement,  eonstruction,  or  abandonment  of  the 
railway t  or  who  had  been  «  suhfeeted  to  injury  or  loss  in 
constquence  of  the  compulsory  powers  of  taking  property 
con/erred  upon  the  company "  by  that  Act,  and,  if  no 
such  compensation  was  payable,  or  any  balance  of  the 
deposit  remained  after  paying  such  compeneaiion,  the 
deposit  or  such  balance  thereof  should  either  he  forfeUed 
to  the  Crown  or,  in  the  discretion  of  the  Chancery  Divi- 
siop,  if  the  company  %oas  insolvent  and  had  been 
'*  ordered  to  be  wound  vp"  or  a  receiver  had  been 
appointed,  should  be  paid  to  such  receiver  or  to  the 
liquidator  of  the  company,  orbe**  otherwise  applied  as 
part  of  the  assets  of  the  company  for  the  benefit  of  the 
creditors  thereof.** 

In  1888  a  private  Act  was  pcuted  for  the  abandon* 
ment  of  the  railway  in  a  form  commonly  used  for  such 
Acts,  and  provided  {by  section  4}  that  where,  before  the 
passing  of  that  Act,  any  eontraci  had  been  entered  into 
or  notice  given  by  the  company  for  the  purchase  of  land, 
the  company  should  be  released  from  all  liability  to  com- 
pute such  purchase,  but  that  full  compensation  should  be 
made  by  the  company  to  the  owners  and  occupiers,  or 
other  persons  interested  in  such  land,  for  all  injury  or 
damage  sustained  by  Ihem  respectively  by  reason  of  the 
purchase  not  being  completed  pursuant  to  the  contract  or 
notice.  Section  5  provided  that,  **  subject  to  the  provisions 
of  this  Act,  and  of  section  35  of  the  Act  of  1881,  with 
respect  to  compensation  to  landowners  and  other  persons 
injured,  and  for  the  protection  of  creditors,**  the  court 
might  and  sJiould  order  the  deposit  to  be  repaid  to  the 
depositors.  SecUon  6  was  as  follows: — **  Forthurith 
ajter  the  passing  of  this  Act  the  company  shall  proceed 
to  wind  up  their  affairs,  and  shall  pay,  satisfy,  and 
discharge  all  their  debts,  liabilities,  and  engagements." 

(a.)  Beported  hj  B.  H.  Dianb,  Esq.,  Barrister-at-Law. 


At  the  dates  of  the  paseing  of  the  privais  Ads  s/lttl 
and  1888  there  was  in  exietenee  no  generai  ilcCmubf 
which  the  Chancery  Division  coM  order  a  raUmf 
company  incorporated  after  1866^ to  he  wovmd upiM^ 
ordinary  way,  a$  apparently  coniemplaHod  hy  seetisn  3^ 
of  the  Ad  of  1S91. 

JBeld  {reversing  the  decision  of  Stirling,  J.],  (hot  (k 
efeet  of  section  6  of  the  Ad  of  1988  wasthdtkeem^ 
pany  had  been  ** ordered  to  he  wemnd  up**  witUn  tks 
meaning  of  sedion  35  of  the  Ad  of  1881;  tkdseMm  5 
of  the  Ad  of  1888  took  away  incidentaUy  say  daim  to 
the  dq>osit  money  which  the  Crown  previovdghedmider 
secUon  85  of  the  Act  of  1881 ;  and,  consetpmas,  thd, 
subjed  to  the  priority  of  landotmere  eusd  other  pemms 
injured  who  might  be  entitled  under  sedion  35  to  eois- 
pensation  out  of  the  depoeit,  it  was  applieeiU  to  tie 
payment,  as  creditors,  pari  passu  with  dher  ereiikm,  et 
any  landowners  proving  injury  or  dameige  under  setHee 
AoftheAdoflBSS;   hut 

Beld  {affirming  the  decision  of  Stirling,  J.),  tkl;  ly 
tlie  words  **  in  consequence  of  the  compuliory  pewen^ 
taking  property  conferred  upon  the  company,**  ia  iicti0s 
35,  whait  was  meant  woe,  **  in  coneeqwenes  of  Oo  eemm 
of  **  such  powers,  and  that  service  of  a  ncUes  to  tnd  did 
not  of  itself,  or  even  if  a  contrad  resulted,  amossttess 
exercise  of  compulsory  powers,  soaeto  giee  tks  heisisHr 
any  claim  in  priority  under  thai  section  agaiMd  Me 
deposit;  and 

Held,  lastly,  that,  even  if  service  of  notice  ts  trsdwerr 
an  exercise  ofcompuleory  powere,  the  incurring  sfads 
hy  a  landowner  to  hie  sdieitors  and  eurveyors  ty  fcsNs 
of  such  notice,  even  though  there  resulM  therefrem  as 
agreement  to  purchase,  which  ultimatdy  failed  oim^ti 
the  abandonment,  did  not  amount  to  siieA  injury  or  kst' 
as  was  contemplated  hy  sedion  85. 

Appeal  from  Stirling,  J. 

The  TJzbridge  and  Biokmansworth  Bailwaj  Oo.  vuis 
1881  incorporated  by  ito  special  Act  (44  ft  45VH<^ 
olzzv.),  and  was  thereby  authorised  to  oonstroot  s  chort 
line  of  railway  between  the  places  named,  and  to  isht 
the  capital  necessary  for  that  purpose,  and  the  ssU  Act 
also  incorporated  the  Lands  OUuses  Consolidation  Aflto. 

Sections  34  and  85  of  the  special  Act,  wbieh  wan  is 
the  common  form  then  in  use  for  such  Aots,  are  tboosl; 
sections  of  that  Act  which  are  material  to  the  i 


Section  34  recited  that  a  sum  of  £5,838  £3  par  oest 
Consols  had,  in  pursuance  of  the  statute  and  stuHef 
orders  in  that  behalf,  been  deposited  in  court,  bat  that, 
one  of  the  proposed  railways  haTing  been  strudk  oat,  th» 
sum  of  £5,233  (part  of  the  before^mentioned  sain)  vu 
therein  referred  to  as  **  the  deposit  fund,*'  sod  pio> 
Tided  {inter  edia)  that  the  said  deposit  fund  shoaid  sot 
be  paid  or  transferred  to,  or  on  the  applicatioa  of,  the 
depositors,  or  the  majority  or  survivors  of  thesi,  sslo* 
the  railway  should  be  opened  for  public  use  widua  tbo^ 
period  limited  by  the  Act. 

Section  35  provides  that  if  the  railway  shoold  not  br 
80  opened  within  the  period  so  limited,  "thedfpoiit 
fund,  or  as  much  thereof  as  shall  not  have  been  pttd  to 
the  depositors,  shall  be  applicable,  and  after  dao  sotioa 
.  •  .  shall  be  applied,  towards  oompeaatiog  »j 
landowners  or  other  persons  whose  property  bso  bees 
interfered  with  or  otherwise  rendered  less  vslsshlt  ^ 
the  commencement,  construction,  or  abandoameatof  tto 
railway  or  any  portion  thereof,  or  who  have  beoa  «*- 
jected  to  injury  or  loss  in  consequence  of  theeoapu- 
Bory  powers  of  taking  property  conferred  upon  tbe  cow- 
pany  by  this  Aot,  and  for  which  iojaiy  or  looiw 
compensation  or  inadequate  compensatioahasbeeapiwt 
and  shall  be  distributed  in  satisfaction  of  auoli  eem^es- 
sation  as  aforesaid,  in  such  manner  and  in  aueh  p»P°'' 
tions  as  to  the  Chaucery  Division  of  the  High  Oovt  of 
Jastlce  in  England  may  seem  fit ;  and  if  no  aaob  ooapen- 
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Mtion  la  payable,  or  if  a  portion  of  the  depoait  fund  has 
been  fpnnd  aaiBoient  to  vatiafy  all  J  oat  daima  in  leapeet  of 
floeh  oompenaationy  then  the  depoait  fand,  or  auoh  por* 
tlon  thereof  aa  may  not  be  required  aa  aforeaaid,  aball 
either  be  foifeited  to  her  Hajesty  ...  or  in  the 
diaeretlon  of  the  aaid  Ohancery  BiTlaion,  if  the  oompany 
ife  inaolTent  and  haa  been  ordered  to  be  woond  up,  or  a 
leoeiTex  haa  been  appointed,  ahall  wholly  or  in  part  be 
paid  or  transferred  to  anoh  reeeiYer,  or  to  the  liquidator 
-or  liqaidatorB  of  the  oompany,  or  be  otherwise  applied  as 
fort  of  the  aaaeta  of  the  oompany  for  the  benefit  of  the 
ereditora  thereof;  proTided  that,  until  the  depoait  fund 
"haa  been  repaid  to  the  depositors,  or  haa  beooroe  other- 
wiae  applicable  aa  hereinbefore  mentioned,  any  Interest 
or  dividends  accruing  thereon  shall  from  time  to  time, 
and  aa  often  aa  the  aame  ahall  become  payable,  be  paid 
^  or  on  application  of,  the  depositors.*' 

In  1886  the  company  obtained  a  further  Act,  which 
aathoxizea  certain  deviationa  in  their  line,  and  the  rais- 
ing of  farther  capital,  and  also  extended  the  time  for 
the  ozercise  of  their  compulsory  powers. 

Tbe  company  having  afterwards  determined  to  aban- 
don the  undertaking,  the  TJxbridge  and  Bickmansworth 
Bailway  Abandonment  Act,  1888,  waa  passed  which 
provided  that  the  company  should  abandon  tbe  con- 
atmotion  of  the  railways,  and,  *<  except  only  as  is  by  this 
Act  otherwise  expressly  provided,"  should  ''be  abso- 
lutely freed  and  discharged  from  all  obligationa  with 
napeet  to  the  making  and  maintaining  of  the  railways." 

Section  3  provided  that  the  abandonment  should  not 
pr^ndice  or  affect  the  right  of  the  owner  or  occupier  of 
any  land  to  compensation  for  damagea  occasioned  by 
entry  for  taking  levels  or  aetting  out  the  lines  of  rail- 
waya,  or  for  loss,  damage,  or  injury  sustained  by  him 
tiurongh  any  temporary  occupation  of  his  land,  or 
through  the  exercise  of  any  of  the  powers  contained  in 
the  Bailwaya  Glauses  Consolidation  Act,  1845,  or  the 
Afit  of  1881,  or  that  of  1886. 

Section  4  provides  that "  where,  before  the  paaaing  of 
thia  Act,  any  contract  haa  been  entered  into  or  notioe 
given  by  the  company  for  the  purchaae  of  any  land  for 
the  purpoaea  of,  or  in  relation  to,  any  portions  of  tbe 
zsilwaya  or  worka  authorized  to  be  abandoned  by  this 
Aet»  tbe  compeny  ahall  be  released  from  all  liability  to 
parohase  or  to  complete  the  purchase  of  any  such  lands, 
hot  notwithstanding  full  compensation  shall  be  made  by 
the  oompany  to  the  owners  and  occupiers,  or  other 
persons  Interested  in  auoh  landf*,  for  all  injury  or  damage 
aoatained  by  them  respectively  by  reason  of  the  pur- 
ehaae  not  being  completed  purauant  to  the  contract  or 
notioe,  and  the  amount  and  application  of  the  com- 
penaation  ahall  be  determined  in  manner  provided  by 
tiie  lianda  Olauaea  Oonaolidation  Act,  1845,  as  amended 
fey  any  anbsequent  Act,"  ftc. 

Section  5  provides  that :  '*  Subject  to  tbe  provisions 
off  thia  Act,  and  of  section  35  of  the  Act  of  1881,  with 
leepect  to  compensation  to  landowners  and  other  penons 
injured,  and  for  the  protection  of  creditors,  the  High 
Oonrt  of  Justice  may  and  ahall,  at  any  time  after  tbe 
paaaing  of  thia  Act,  on  application  by  the  depositors 
mentioned  in  section  34  of  the  Act  of  1881,"  order  the 
depoait  to  be  paid  or  tranaferred  to  the  depoaitors,  and 
ti&ereupon  the  deposit  should  be  paid  or  transferred 
abcordingly. 

Section  6  is  as  follows : — "Forthwith  after  the  passing 
of  this  Act  the  company  shall  proceed  to  wind  up  their 
affairs,  and  ahall  pay,  satisfy,  and  discharge  all  their 
•debts,  liabilitiea,  and  engagements." 

Section  7  provided  that  when  all  the  debts,  liabilities, 
and  engagements  of  the  company  should  be  paid,  satis- 
•fied,  or  discharged,  and  the  affaire  of  the  company 
ahould  be  wound  up,  the  oompany  ahould  be  by  that 
Act  diaaolved,  and  should  thenceforth  forthwith  wholly 
^oaae  to  exist,  and  the  Acts  of  1881  and  1886  should  be 
lay  that  Act  repealed. 


The  above  Act  was  in  a  form  in  common  use  for 
private  Abandonment  Acts. 

Hie  Abandonment  of  Bailwaya  Act,  1860  (13  ft  14 
Vict.  c.  88),  applied  only  to  railway  oompaniea  author- 
ised by  Act  of  Parliament  paaaed  prior  to  the  passing  of 
that  Act. 

The  Bailway  Oompaniea  Act,  1867  (80  ft  81  Yiot.  c. 
127),  a.  81,  extended  the  application  of  the  Act  of  1850 
to  all  companiea  authorised  to  make  railwaya  by  Act  of 
Parliament  paaaed  before  the  then  preaent  aeasion. 

Section  31  of  the  Act  of  1850  and  section  31  of  the 
Act  of  1867  together,  therefore,  enabled  a  shareholder  cf 
any  oompany  to  which  those  Acts  applied  to  present  a 
winding- op  petition  under  the  Oompanies  Act,  1863. 

Tbe  Abandonment  of  Railways  Act,  1869  (32  ft  33 
Yiot.  c.  114),  contained  further  provisions  for  the 
winding  up  of  railway  oompaniea  authorizad  to  abandon 
their  rdlways,  and  section  3  thereof  provided  that  that 
Act  should  be  construed  as  one  with  the  Act  of  1850,  as 
amended  by  the  Act  of  1867  ;  the  result,  therefore,  was 
that  the  Act  of  1869  applied  only  to  railway  oompanies 
authorised  to  make  railwaya  before  the  aession  in  which 
the  Act  of  1867  waa  paaaed. 

Section  199  of  the  Companies  Act,  1862,  excepta 
railway  companies  from  being  wound  up  under  it,  so  that 
only  such  railway  companies  as  section  81  of  the  Act  of 
1867  expressly  provides  may  be  wound  up  under  the 
Act  of  1862  can  be  so  wound  up. 

There  is  no  general  Act  providing  for  the  winding  up 
of  railway  oompaniea  incorporated  during  or  aince  tbe 
aeaaion  of  1867,  though  the  common  form  in  uae  in 
private  Abandonment  Acts  paaaed  ainoe  that  date  appeara 
erroneoualy  to  assume  the  existence  of  some  general 
statutory  provisions  for  the  winding  up  of  railway  com- 
paniea without  reference  to  the  da  tea  of  their  iutorpora- 
tion. 

After  the  preaent  company  had  abandoned  the  oon- 
atruction  of  their  railway,  the  depositors  applied  for 
payment  out  to  them  of  the  deposited  fund,  and  there- 
upon inquiries  were  directed  as  to  any  prior  daima  upon 
the  fund  of  landownera  and  creditors,  and  leave  waa 
given  for  peraona  interested  to  apply  in  chambera  for 
distribution  of  the  fund  after  the  result  of  the  inquiries 
should  be  known. 

In  the  result  four  aeparate  claims,  which  were  atated 
to  be  repreaentative  cases,  were  carried  in  by  persona 
claiming  a  right  to  be  paid  in  priority  to  the  depositors, 
the  claimants  being  a  Judgment  creditor  of  the  company 
and  three  landowners.  The  applications  were  adjourned 
into  court  to  be  argued  aa  test  cases. 

The  first  case  was  that  of  John  Macintyre,  the  Judg- 
ment creditor,  who  had  been  the  oompany'a  engineer, 
and  had  got  a  Judgment  against  them  for  iS2,144  68.  2d., 
the  amount  of  his  charges  for  work  done  and  ooata.  The 
oompany  had  practically  no  aasets. 

The  second  case  was  that  of  Benjamin  H.  W.  Way, 
who  waa  a  landowner,  and  claimed  compenaation  and 
damagea  on  account  of  the  company's  non-completion 
of  the  purchase  of  some  land  from  him  at  £300  per 
acre  under  a  provisional  agreement  between  himself  and 
the  promoters  of  the  company,  confirmed  by  a  subse- 
quent agreement  between  himself  and  the  company, 
and  also  under  a  notice  from  the  company  that  they 
required  to  purchase  15a.  2r.  13p.  of  his  land.  Mr. 
Way  claimed  the  difference  between  the  £300  an  acre 
and  the  present  market  value  of  the  land,  and  also  his 
costs  and  charges  incurred  to  his  solicitors  and  surveyor 
consequent  upon  the  said  agreements  and  notioe. 

The  third  case  was  that  of  Graioge,  who  was  also  a 
landowner,  who  had  had  notice  to  treat  served  on  him 
by  the  company  under  section  18  of  the  Lands  dauses 
Ck>n8olidation  Act,  1845,  and  had  accordiugly  delivered 
a  claim  for  a  fixed  aum  aa  purchaae-money  and  compen- 
sation. The  company  had  done  nothing  further,  and 
Grainge  now  claimed  for  costs  and  charges  incurred  by 
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him  to  bis  solicitors  and  antiejot  conseqaect  apoa  the 
notice  to  treat* 

The  fourth  case  was  that  of  Messrs..  Harman,  who 
had  been  setTcd  by  the  company  with  notice  to  treat  ii^ 
respect  of  land  of  which  they  were  co-owners,  and  had 
deliTered  particulars  of  their  claim.  As  the  company 
failed  to  accede  to  their  claim,  or  to  take  any  steps  to 
summon  a  jury  to  assess  the  compensation,  Messrs. 
Harman  brought  an  action  against  them  in  the  Queen's 
Bench  Division  for  a  mandamtu  to  compel  the  company 
to  take  the  necessary  steps  to  haTO  the  compensation 
assessed,  but  the  action  was  compromised,  and  the  com- 
pany agreed  to  purchase  the  lands  at  a  fixed  price, 
and  to  pay  Messrs.  Harman  a  sum  for  their  solicitors' 
preliminary  charges,  the  costs  of  the  action  and  motion, 
a  sum  for  surveyor's  charges,  and  their  solicitors'  costs 
of  the  agreement.  The  company  never  completed  the 
purchase,  and  Messrs.  Harman  now  claimed  for  com- 
pensation, and  for  costs  incurred  to  their  solicitors  and 
surveyor  consequent  upon  the  agreement. 

Stirling,  J.,  held  in  Macintyre'a  case  that  the  company 
had  not  *'been  ordered  to  be  wound  up"  within  the 
meaning  of  section  35  of  the  company's  1881  Act,  and, 
therefore,  the  deposit  was  not  applicable  for  the  benefit 
of  the  creditori'. 

In  Grainge's  and  Herman's  cases  he  held  that  the 
mere  service  of  a  notice  to  treat  did  not  amount  to  an 
exercise  of  compulsory  powers  within  the  special  or 
general  Acts,  that  there  had  been,  in  fact,  no  such 
exercise  in  these  oases,  and  that,  therefore,  the  claimants 
had  not  been  '*  subjected  to  injury  or  loss  in  conse- 
quence of  the  compulsory  powers  conferred  upon  the 
company "  by  the  special  Act  of  1881,  and  that 
section  4  of  the  Abandonment  Act  of  1888  did  not 
entitle  the  claimants  to  be  paid  out  of  the  deposited 
fund,  but  that  their  remedy  was  merely  against  the 
company. 

In  Way's  case  he  held  that  the  depositors  had  no 
claim  to  a  return  of  the  deposit,  which,  subject  to  being 
applied  for  compensation  in  proper  cases,  was  liable  to 
be  forfeited  to  the  Grown,  and  that,  no  winding-up 
order  having  been  made,  it  was  not  liable  to  be  applied 
as  a  part  of  the  company's  assets  for  the  benefit  of  their 
creditors ;  that  the  remedy  of  tfae  applicants  was  only 
against  the  aseets  of  the  company,  and  section  4  gave 
them  no  claim  against  the  deposited  fund. 

The  four  olaimfmts  appealed. 

Hcutinge^  Q.C.f  and  Farwdl^  for  Macintyre. — Our 
client  is  entitled,  concurrently  with  other  creditors  of 
the  company,  to  payment  out  of  the  deposit,  of  his 
judgment  debt  and  costs,  subject  to  prior  pay- 
ment of  any  sums  found  due,  under  section  35  of 
the  company'  special  Act  of  1881,  to  landowners 
or  other  persons  injured  by  the  construction  or 
abandonment  of  the  railway,  or  in  consequence  of 
the  compulsory  powers  of  the  company.  The  Aban- 
donment Act  of  1888  provides  what  is  in  effect  a 
statutory  order  to  wind  up  the  company,  and  therefore 
the  deposit  may  be  applied  as  part  of  the  assets  of 
tfae  company  for  the  benefit  of  the  creditors  thereof 
under  paction  35  of  the  company's  special  Act  of 
1881.  Otherwise  what  could  have  been  the  object 
of  section  6  of  the  Act  of  1888?  In  In  re  Bit' 
mivgham  and  Lichfield  Junction  Railway  Go,^  29 
W.  B.  908,  18  Gh.  D.  155,  on  which  Stirling,  J., 
relied,  there  was  nothing  of  that  kind.  The  two  Acts 
here  deal  with  the  same  subject-matter,  and  must  be 
read  ae  one.  Where  there  are  earlier  Acts  relating  to 
the  same  subject-matter  the  later  Acts  should  be  con- 
strued by  the  light  of  the  earlier :  Maxwell  on  Statutes, 
2nd  ed.,  p.  40.  Looked  at  thus,  the  Legislature  must 
have  intended  by  the  later  Act  to  supply  the  winding-op 
order  contemplated  in  the  earlier,  the  later  provision 
beiog  otherwise  meaniogles?.     At  the  timo  the  Act  of 


1881  was  passed  there  was  no  statutory  profisioa  for  tiie. 
winding  up  of  railway  companies  inoorporatsd  doiiog 
or  since  the  session  of  1867,  and  this  fact  most  be  tikia 
to  have  been  within  the  knowledge  of  the  Legidaton, 
who  consequently  provided  for  it  in  the  case  of  this 
company  by  section  6  of  the  Act  of  1888.  Thsdepoiit 
was  specially  intended  for  the  protection  of  landowiun. 
and  meritorious  creditors  like  Mr.  Madntyre,  sad  laeh 
creditors  are  entitled  to  be  paid  in  priority  to  landownen 
claiming  under  section  4  of  the  Abandonment  Act : /a 
re  Bradford  Tramways  Co.,  25  W.  R.  88, 4  Ob.  D.  18. 

HadingB,  Q.C7.,  and  CkueUe,  for  Way.— Way  dains 
compensation  and  damages,  under  the  Act  of  1S88,  for 
alteration  of  his  land,  and  his  oolicitors'  and  soivsjoi^s 
costs  incurred  in  consequence  of  the  agreement  to  Uks 
his  land.  The  amount  claimed  is  payable  ont  of  the. 
deposit.  A  fourth  of  the  line  was  to  pass  through  ¥17*1 
land,  and  when  the  Bill  was  before  Parliament  the  pro- 
moters agreed  to  pay  him  £800  an  acre  for  the  Ind 
required  belonging  to  him,  and  he  accordingly  np- 
ported  the  BiU,  and  it  was  passed.  The  agreement  vas 
confirmed  by  the  company.  They  afterwards  lemd 
notice  on  Way  that  they  required  to  tike  about 
fifteen  and  a  half  acres  of  his  land,  and  therenpon  sb- 
stracts  of  his  title  were  delivered,  and  other  expenaei  in- 
curred, and  the  relation  of  vendor  and  pnrohaser  lai 
thus  constituted.  Then  section  4  of  the  Abandonnent 
Act  released  the  company  from  their  liability  to  complete 
the  purchase,  but  provided  that  they  shonld  pay  eom- 
pensation  for  ''  injury  or  damage  sustained  "  **  by  reaion 
of  the  purchase  not  being  completed  pursuant  to  the 
contract  or  notice."  The  company  having  no  aseets,  ve 
are  entitled,  therefore,  to  be  paid  ont  of  the  depooL 
Section  5  makea  the  repayment  of  the  fund  to  the  de- 
positors "subject  to  the  provisions  of  this  Act" (thst 
includes  section  4)  '*  and  of  section  35  of  the  Act  of 
1881  with  respect  to  compensation  to  landowners  lad 
other  persons  injared."  Therefore,  if  the  company  fiil 
to  compensate  the  landowners,  the  deposit  beoomeelitble 
to  their  claims. 

8.  B.  L.  Dfuce,  for  Grainge.— Grainge  daimi  for 
costs  incurred  in  consequence  of  the  notioe  to  treat 
served  on  him.  Sach  costs  are  payable  oat  of  tbed^ 
posit.  Notice  to  treat  is  the  first  step  in  the  exerdieof 
the  compulsory  powers.  "Compulsory  powers"  mesn 
powers  to  be  put  into  operation  for  the  purpose  of 
taking  lands  otherwise  than  by  agreement,  [i/jra, 
L.  J. — ^The  effect  of  the  notice  to  treat  is  simply  to  pat 
the  landowner  into  the  position  of  a  vendor  whether  he 
likes  it  or  not.]  The  assumption  that  notios  to  tnat 
is  an  exercise  of  the  compulsory  powers  rans  throo^ 
the  whole  case  of  Looaemoore  v,  Tivartan  and  Norik 
Devon  Railway  Co.,  31  W.  R.  130,  32  W.  R.  W  U 
Gh.  D.  25,  9  App.  Oas.  480,  so  that  I  do  not  rdy  » 
much  on  the  actual  judgments  there  given  as  on  tfae 
entire  case.  Guett  v.  Poole  and  BourneTnotdh  SaUw^ 
Co.,  18  W.  R.  836,  L.  R.  5  0.  P.  553,  is  distingniAsWe, 
for  even  accepting  the  general  proposition  that  notice  to 
treat  is  not  necessarily  an  exercise  of  the  compnlBory 
powers,  it  must  have  been  so  in  the  present  case,  lad 
GueeVe  case,  therefore,  does  not  apply.  Bat  that  notice 
under  section  18  of  the  Lands  Clauses  Consolidation  A0^» 
1845,  is  an  exerciee  of  the  compulsory  powers  appean  by 
the  case  of  Marquie  of  Sali»hury  t.  Great  xVsfttera 
Railway  Co.,  17  Q«  B.  840.  Grainge  has  sustained  dsmsge 
by  the  non-oompletion,  of  which  damage  the  coiti  »• 
curred  are  the  measure.  He  has  a  farther  claim  to  cobs 
in,  under  section  35,  as  a  landowner  who  has  besa  eab- 
jected  to  loss  in  consequence  of  the  compulsory  igowtn 
conferred  on  the  company.  In  the  Lands  Clausee  Ooa- 
solidation  Act,  1845,  service  of  notice  to  treat  ii  t^ 
vided  for  by  section  18,  which  comes  under  the  hesdng 
of  •*  Parchaee  of  Lands  otherwise  than  by  Agreemea^  ^ 
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sad  that  1»  equivalent  in  the  Aot  to  oompaUory  pav- 


Qrotvenor  Woods,  for  Meaani.  Harman.  —  MesBre. 
Harman  bad  a  contract  with  the  oompauy  to  sell  them 
their  property  at  a  fixed  price.  That,  of  course,  is 
lesoinded  by  section  4  of  the  Act  of  1888.  But  In 
re  Barman  and  Uxbridge  and  Biekmansurorth  Railway 
Co,,  31  W.  B.  857,  24  Ch.  D.  720,  decided  that  Messrs. 
Barman  bad  made  out  a  good  title.  They  therefore 
ask  for  their  snnreyor's  and  solicitor's  costs,  and  the 
ooste  incurred  for  the  purpose  of  getting  the  mandamu$ 
against  the  company  to  have  the  compensation  asseesed, 
and  other  costs.  I  adopt  Mr.  Hastings'  arguments  upon 
tection  4.  Upon  section  5,  I  a?ail  myself  of  the  argu- 
ments of  Mr.  Druce.  Messrs.  Harman  have  sustained 
loss  in  consequence  of  the  compulsory  powers  of  the 
compony,  as,  but  for  such  powers,  they  should  not  have 
entered  into  the  agreement,  or  taken  stepd  to  obtain  the 
mandamua.  Section  35  does  not  say  "subjected  to 
iDJQiy  or  loss  in  consequence  of  *  the  exercise  of '  the 
compulsory  powers,"  but  "  in  consequence  of  the  com- 
pokory  powers."  That  section  ought  to  be  construed 
liberally  in  favour  of  a  landowner  who  has  suifered  loss 
in  consequence  of  the  compulsory  powers.  What  was 
decided  in  GueH  v.  Poole  and  Bournemouth  Railway 
Co,  was  that  notice  to  treat  was  not  necessarily  ''an 
exercise  of "  the  compulsory  powers,  so  that  that  case 
need  not  be  overruled  in  order  to  decide  in  favour  of 
Vessrs.  Harman. 

Phipeon  Beale,  Q,0,,  and  Ingle  Joyee^  for  the  deposi- 
tor8.^The  company's  creditors  have  no  olaim  against 
the  deposit.  The  decision  in  Gueet  v.  Poole  and  Bourne^ 
mouth  Railway  Co,  was  upon  the  ground  that,  though 
the  company,  not  having  foimied  the  condition  precedent 
prescribed  by  the  Legislature,  could  not  have  enforced 
their  notice  to  treat,  yet,  as  against  the  landowner  who 
had  no  means  of  knowing  whether  the  condition  prece- 
dent had  been  fulfilled  or  not,  the  company,  having 
aerved  the  notice  to  treat,  could  not  be  heard  to 
contend  that  it  had  no  efEeot.  Here  section  35  of  the 
company's  special  Act  of  1881  provides  for  compensation 
behig  given,  first,  to  landowners  whose  property  has  been 
interfered  with,  or  made  less  valuable  by  the  construc- 
tion or  abandonment  of  the  line ;  and,  secondly,  to 
penons  who  have  been  subjected  to  injury  or  loss  in 
coDflequence  of  the  compulsory  powers  of  taking  land 
conferred  on  the  company  by  the  Act.  That  must 
mean,  as  held  by  Stirling,  J.,  "  In  consequence  of  the 
exercise,"  and  not  '*  in  consequence  of  the  existence,'*  of 
those  powers.  A  special  Act  was  necessary  to  enable 
the  company  to  be  wound  up,  as  in  the  case  of  the 
PoUeries,  Shrewihury,  and  North  Wales  Railway  Co.. 
32  W.  B.  300,  25  Oh.  D.  251,  254.  There  is  nothing  in 
the  Abandonment  Act  here  to  make  the.  deposit  liable  to 
weditors.  In  re  Bradford  Tramways  Co.  is  dietin- 
gnishable.  In  Marquis  of  Salisbury  v.  Great  Northern 
Milway  Co,  all  that  wao  decided  was  that  notice  to 
tzeat,  places  the  landowner  and  the  company  in  the 
position  of  vendor  and  purchaser.  Here,  Macintyre  is 
merely  a  general  creditor,  and,  as  such,  can  only  claim 
nnder  section  35,  and  that  is  subject  to  the  condition 
that  the  company  must  have  been  ordered  to  be  wound 
np,or  a  receiver  appointed.  It  has,  accordingly,  been  con- 
tended that  the  company  has  been  ordered  to  be  wound 
vp  by  section  6  of  the  Abandonment  Act  of  1888,  and 
ttiat  that  is  a  compliance  with  the  condition  in  section 
35  of  the  earlier  Act.  But  section  85,  having  regard  to 
the  context,  clearly  means  "  ordered  by  the  court  to  be 
wound  up "  in  the  usual  manner,  and  with  the  usual 
incidents,  of  winding  up  by  the  court  under  the  Com- 
panies Act,  1862.  The  6th  section  of  the  Abandonment 
Act  of  1888  merely  aays,  "The  company  shall  proceed 
to  wind  up  their  affairs."  That  is  not  such  a  compulsory 
winding-up  order  aa    is  required.      Section  5  of  the 


Abandonment  Aot  of  1888 -cannot  be  intended  to  extend 
the  benefit  of  the  deposit  to  creditors  who  could  not 
come  in  under  section  35  of  the  Aot  of  1881,  and  merely 
preserves  rights  existing  in  virtue  of  that  section,  or  of 
other  sections  of  the  Act  of  1888.  If  the  Ijegislature 
had  meant  section  6  to  be  a  compulsory  winding-up 
order,  particular  direotions  would  have  been  given  as  to 
the  manner  of  carrying  out  the  winding  up. 

Cur.  adv.  vidt, 

Jan.  25.— OoTTON,  L.J.— These  are  four  appeals' 
which  raise,  though  in  a  somewhat  different  way  as  to 
one  or  two  of  them,  the  question  aa  to  what  ought  to  be 
done  vrith  regard  to  the  fund  which  there  is  in  courts 
and  which  was  deposited  there  under  the  parliamentary 
rules  when  application  was  made  for  the  Act  to  in- 
corporate the  ITxbridge  and  Bickmans  worth  Bail  way  Co. 
The  railway  has  now  been  abandoned,  and  the  value  of 
its  assets  seems  to  be  five  shillings— or  to  have  been  so 
some  time  ago — but  that  we  have  not  now  to  deal  with. 
In  the  year  1888  au  Act  was  obtained  for  the 
abandonment  of  the  railway,  and  the  question  turns 
really  on  section  35  of  the  Act  of  1881  and  the  sections  to 
which  I  shall  presently  refer  of  the  Act  of  1888. 

Under  the  Act  of  1881  there  was  a  parliamentary 
deposit  which  is  referred  to  in  section  34,  and  section  35 
directed  what  was  to  be  done  with  that  money.  It  was 
not,  of  course,  in  any  way  assets  of  the  company,  but 
only  a  deposit  which  was  required  to  be  made  when 
application  was  made  to  Parliament  to  give  this  com- 
pany parliamentary  powers ;  and  that  section  did  direct 
what  was  to  be  done  with  the  deposit  in  the  event  of 
the  oompany  not  carrying  its  undertaking  into  execu- 
tion. At  the  time  when  the  Act  of  1881  waa  passed 
there  had  been  an  Act  or  Acts  of  Parliament  enacting 
that  railway  companies  who  had  been  authorized  to 
abandon  their  raUway  might  have  applications  for  a 
winding-up  order  made  against  them,  but  before  the 
Act  of  1881  was  passed  the  Board  of  Trade  had  come 
to  the  conclusion  not  to  grant  the  necessary  certificate 
to  enable  application  to  be  made  for  a  winding-up 
order  as  regards  companies  which  were  formed  after 
1867, 1  thick,  or,  at  any  rate,  before  the  Act  of  1881. 
Whether  they  were  right  or  wrong  we  have  not  to 
consider,  but  in  fact  it  was  known  at  the  time  the  Act 
of  1881  waa  passed,  and  still  remained  the  fact  at  the 
timo  the  Act  of  1888  was  passed,  that  the  Board  of 
Trade  had  come  to  that  conclusion. 

Now,  what  we  have  to  determine  is,  whether  or  not, 
independently  of  the  right  to  compensation  in  terms 
given  to  landowners  by  section  35,  there  is  any  claim 
maintainable  by  the  company's  creditors  as  against  this 
deposit?  Section  5  of  the  Act  of  1888  I  think  is 
material.  [His  lordship  read  section  5  of  the  Act  of 
1888,  and  proceeded: — }  This  Act  does  interfere  in  soma 
way  with  the  provisions  of  section  35,  because  section  35, 
after  providing  that  compensation  out  of  the  fund  shall 
be  made  to  landowners  injured  by  the  action  taken  by 
the  company  under  their  compulsory  powers,  did  direct  an 
alternative — namely,  that  what  remained  after  making 
provision  for  that  compensation  should  either  be  for- 
feited to  the  Crown,  or,  in  the  alternative,  it  a  receiver 
had  been  appointed  or  a  winding-up  order  had  been  made,, 
the  Chancery  Division  might  apply  it  for  the  purpose  of 
paying  the  creditors  by  payment  to  the  receiver  or  to  the 
liquidator,  or  otherwise  apply  it  as  assets  of  the  oom- 
pany for  the  benefit  of  the  creditors.  Those  are  the 
terms  of  section  35,  but  I  think  I  need  not  read 
the  whole  of  that  section  in  detail.  It  first  pro- 
vides for  compensation  to  be  paid  out  of  the 
deposited  ftmd  for  compensating  any  jlandowner  whof » 
property  has  been  interfered  with,  or  who  has  been 
subject  to  injury  or  loss  in  consequence  of  the 
compulsory  powers  for  taking  property.  Then  when 
that  is  done,  and  after  that  compensation  is  made,  what 
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remaiDB  shall  be  forfeited  to  her  Majestj,  or  at  the 
option  of  the  Oonrt  of  Ohancery  if  the  oompany  is 
jnaoltent.  I  bad  better  read  this  part  in  detaU :  "  If 
the  oompanj  is  in8olTent»  and  has  been  ordered  to  be 
ironnd  up,  or  a  receifer  has  been  appointed*  shall 
^wholly  or  in  part  be  paid  or  transferred  to  snob 
Teoeifer  or  to  the  liqoidator  or  liquidators  o(  the  oom- 
^pany,  or  be  otherwise  applied  as  part  of  the  assets  of 
the  oompany."  Undoubtedly  up  to  that  time,  unless  tb ere 
is  an  order  so  to  apply  it,  the  deposit  is  not  assets  of  the 
-oompany,  and  all  the  claims  oreditors  oan  ha? e  must  be 
under  the  special  powers  of  the  Act,  they. not  baring, 
«p4rt  from  the  Act,  any  claim  as  against  the  deposit, 
^although  they  are  creditors  of  the  oompany.  Then, 
practically,  it  comes  to  this.  What  is  the  effect  of  the 
Aot  of  1888  P  Does  it  contain  a  prorision  ordering 
the  company  to  be  wound  up  P  Undoubtedly  section  85 
does  contemplate  a  winding  up  in  the  ordinary  way  by 
an  order  of  the  court  when  an  application  is  made  under 
the  winding-up  Act,  because  there  Is  a  reference  to  the 
liquidator,  and  that  points  to  someone  being  appointed 
under  a  particular  winding-up  order  in  order  to  dis* 
ttibute  the  assets  of  the  oompany.  But  is  the  section 
•confined  to  that  P  If  we  can  find  anything  in  the  Act 
•of  1888  which  ought  to  be  construed  as  an  order  to 
wind  up  the  oompany,  although  it  is  not  that  kind  of 
-order  to  wind-up  which  is  primd  facie  contemplated  by 
eection  35  of  the  Act  of  1881,  yet,  in  my  opinion,  it 
would  be  wrong  for  us  to  hold  that  that  does  not  come 
within  the  prorisions  of  the  Act  of  1881,  and  is,  there- 
fore, not  an  order  to  wind  up  the  company  which 
•enables  us  to  say  that  the  company  has  been  ordered 
to  be  wound  up.  I  think  it  would  be  wrong,  by  de- 
ciding in  that  way,  to  deprire  the  creditors  of  that 
which  primd  fade  Parliament  intended  to  gifc  them 
— namely,  a  claim  against  the  deposit  as  assets  of  the 
oompany.  I  have  already  shown  that  section  5  of  the 
Act  of  1888  does  Interfere  with  the  claim  of  the 
Grown.  I  think  Stirling,  J.,  considered  that  it  did  not 
do  so  ;  but  undoubtedly  it  does,  because  when  the  pro- 
risions of  that  Act  and  of  section  35  of  the  Aet  of  1881 
tot  the  protection  of  creditors  bare  been  complied  with, 
it  says  that,  subject  to  those  prorisions,  the  court  "  may 
and  shall"  order  what  remains  of  this  fund,  after 
paying  compensation  to  the  landowners,  to  be  handed 
orer  to  the  depositors,  thus  leering  no  room  for  any 
claim  by  the  Grown.  There  the  depositors  do  get  a 
benefit.  Do  they  get  that  benefit  without  making  pro- 
rision for  the  oreditors  of  the  company  P  That  is 
answered  by  the  words  in  section  35  with  respect  to 
compensation  to  landowners  and  other  permns  injured, 
and  proriding  for  the  protection  of  creditors,  and  it  is 
eubject  only  to  that  being  duly  performed  that  the 
depositors  can  claim.  There  is  in  section  5  an  express 
reference  to  the  protection  of  the  creditors,  and,  of 
course,  that  means  payment  to  tbem  of  that  which 
jortm^/acfe  section  35  of  the  Aot  of  1881  gires  them, 
and  it  is  only  subject  to  that  payment  that  the  depositors 
iiare  a  right  to  this  fund. 

But  it  would  hare  been  strange  if,  when  Parlta- 
•ment  knew,  at  the  time  the  Aot  of  1888  was  passed, 
that  without  special  legislation  no  petition  could  be  pre* 
sented  under  the  Gompaniea  Act,  1862  so  as  to  get  a 
winding-up  order  against  a  railway  company,  there 
had  not  been  in  this  Act  something  which  would  enable 
the  creditors  to  get  the  benefit  of  that  provifion  without 
a  petition  being  presented  and  order  made  upon  it 
—if  there  had  not  been,  in  fact,  something  equivalent 
to  an  order  for  the  mnding  up  of  the  company. 
Then  is  not  section  6  comethiog  which  enables  us, 
and  requires  us,  to  say  that  the  company  has  been 
ordered  to  be  wound  up  P  '*  Forthwith  after  the 
passing  of  this  Act  the  oompany  shall  proceed  to  wind 
up  their  affairs,  and  shall  pay,  satisfy,  and  discharge  all 
•their    debts,    liabilities,    and    engagements."    In    my 


opinion  that  would  not  enablo  the  oompany,  or  a  otsdi* 
tor  of  the  company,  to  preaent  a  petition  under  the  Oos- 
paniee  Act,  1862,  for  obtaining  the  winding-up  radsriUoh 
is  pointed  at  and,  primd  fade^  contemplated  by  isolioa 
35  ;  but,  in  my  opinion,  that  is  a  section  which  sdiUsb 
creditors  of  the  company  to  say  that  the  compsDy  hss 
been  ordered  to  be  wound  up.  It  is  rery  tnie  it  does 
not  say  in  terms  that  the  oompany  ehall  be  woaod  v^ 
but  it  does  say  that  the  company  shall  proceed  to  wvA 
up  their  afEairs,  and  shall  pay,  satisfy,  and  disohsige  sll 
their  debts,  liabilities,  and  engagements.  Hist  is  not  hi 
terms  an  order  that  the  oompany  shall  be  wosnd  op ; 
but^  in  my  opinion,  it  would  be  too  narrow  a  omistnie- 
tion  to  put  upon  this  section,  to  make  a  distiootton 
between  that  and  an  order  or  an  enactmeat  foe  ths 
company  to  be  wound  up,  and  to  say :  **  No,  it  is  Bflt 
an  order  for  the  oompany  to  be  wound  up ;  it  is  ooly 
an  enactment  that  the  oompany  shall  wind  np  iti 
affairs."  It  orders  the  company  to  do  that  whidi,  it 
it  were  wound  up  under  the  Gompaniee  Act,  186S, 
and  a  liquidator  were  appointed,  would  be  done  bj  tits 
liquidator.  But  here  it  is  left  to  the  directon  of  tits 
company  to  do  that  which  they  are  ordered  to  do,  sad 
which  would  be  what  would  hare  to  be  done  \ij  tfas 
liquidator  if  the  company  were  wound  up  by  a  ooounoa 
order.  In  my  opinion,  baring  regard  to  what  nut  bs 
taken  to  hare  been  in  the  minds  of  the  Legisiatord  stths 
time  this  Aot  was  passed,  seeing  that  they  reoogniis  is 
still  existing  in  section  85  of  the  Act  of  1881  KOfi 
prorision  for  the  protection  of  creditors,  we  onghttB 
giro  to  this  section  (section  6)  of  the  Act  of  1888  the 
meaning  which  I  giro  to  it — that  there  is  a  pratseHn 
for  the  creditors  in  section  35  of  the  Aot  of  1881,  bat 
which  exists  only  if  the  company  is  ordered  to  b^  ^ 
up,  as  has  in  fact  been  prorided  for  by  seetion  6. 

One  must  remomber  that  at  this  time,  without  i 
parliamentary  authority,  there  oould  be  no  winding  sp 
under  the  Act  of  1862  by  any  order,  beoause,  as  I  s^, 
the  Board  of  Trade  had  refused  to  gire,  as  tefpsk 
railway  companies  incorporated  at  the  time  of  tidi 
company's  incorporation,  any  such  oertifloate  as  woild 
enable  application  to  be  made  for  a  winding-up  oidA 
In  my  opinion,  therefore,  the  proper  conclusion  to  sniis 
at— not  forcing  the  meaning  of  section  6  at  all,  bit 
giring  to  it  what,  under  the  oircomstanoes  known  li 
Parliament,  is  a  proper  and  reasonable  oonstractioB^ 
is  to  treat  it  as  an  order  made  by  Parliament^  and  aot 
by  the  Gourt  of  Ghancery,  that  this  company  shonU  bs 
wound  up. 

Therefore,  in  my  opinion,  the  prorisions  of  seotfioa  IS 
do  apply,  and  the  protection  for  the  creditors  eiWi 
which  would  not  exist  if  there  waa  no  order  to  wial 
up,  and  none  could  be  obtained.  It  does  eziit  hsnb 
because  in  my  opinion  the  company  has  been  ordsred  ti 
be  wound  up,  and  there  is,  therefore,  power  for  tbs 
Gourt  of  Ghancery,  which  I  think  it  ought  to  ezsidM^ 
to  order  that  this  sum  shall  be  applied  in  aatisfaetioa  of 
the  creditors  of  the  railway  company. 

Of  course  there  will  be  aqueation  here  ailshigaito 
the  different  claims  which  we  hare  now  before  as,  bs- 
cause  some  of  them,  it  is  said,  will  hare  priority  ovw 
others.  As  I  stated  before,  compensation  under  seetfoa 
35  to  landowners  must  be  paid  before  the  fnndiiio 
cleared  that  it  may  in  the  discretion  of  the  Oodit  of 
Ghancery,  under  section  35  of  the  Act  of  1881,  bi 
applied  in  payment  of  creditors* 

Now  let  us  look  at  these  different  claims.  The  fiist  if 
Macin tyre's  claim.  He  was  simply  a  creditor  of  the 
company,  and  not  in  any  way  a  landowner.  He  bsd 
obtained  Judgment,  and,  that  being  so,  it  is  not  neesssuy 
for  us  to  say  anything  at>out  the  rights  of  a  meritoiiow 
creditor.  He  is  a  creditor  who  had  obtained  Jadgwfft 
against  the  company.  He  has  no  claim  under  the  M 
part  of  section  36,  but  in  my  opinion  he  will  coos  M 
under  the  latter  part  of  the  section  as  a  creditor  t 
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fhit  fand,  with  the  other  erediton  who  are  entitled 
(after  profifton  has  been  made  for  proper  oompenaation 
to  landownenX  to  take  their  debta  rateably  oat  of  what 
nmafaia  of  this  fund. 

Then  we  oome  to  the  other  elaimantfy  and  I  think  I 
nay  aay  praotleaUy  that  the  other  elaimanta  appear  to 
be  oiedltora  of  the  company  in  reapect  of  any  loaa  or 
damage  that  they  may  haTe  anatalned  either  by  reaaon 
of  the  eontraeta  entered  into  by  the  oompany  with  theoiy 
er  hi  oonaeqnenoe  of  any  notice  to  treat  whioh  haa  been 
gif  an  to  them.  I  need  not  read  the  worda,  bnt  aeotion 
4  of  tiie  Act  of  1888  doea  aay  that  oompenaation  ia  to  be 
made  to  the  ownera  and  oconpiera  or  other  peraona 
iatanated  in  the  land  for  any  injury  or  damage  ana- 
(ainad  1^  them  by  reaaon  of  the  pnrohaee  not  being 
oompleted  pnranant  to  the  oontraot  or  notioe— that  ia, 
the  notioe  to  treat.  Therefore  theae  elaimanta  moat 
hare  a  daim  aaoreditora  in  reapeet  of  any  loaa  they  hafo 
toatained  in  oonaeqnence  of  the  oontraot  not  being  oom- 
,^etad»  or  in  oonaeqaenoe  of  notioe  to  treat  having 
been  aar?ed  upon  them.  Bat  it  waa  urged  that  they 
vera  entitled  to  aomething  more  than  that  s  beoanae 
they  aay  "  we  oome  under  the  flrat  part  of  aeotion  35, 
vhiah  givea  na  a  right  to  be  paid  in  priority  out  of  thia 
fond,  before  it  oomea  to  be  divided  between  the  oreditora 
of  the  oompany."  The  only  thing  they  rely  upon  ia 
nally  thia  notice  to  treat,  beoanae  nothing  waa  done  in 
ezaraiae  of  the  compnlaoiy  powera — if  there  waa  an 
tmoiae  of  the  oompulaory  powera  by  the  railway  com- 
pany—beyond  notioe  to  treat.  In  my  opinion  it  cannot 
be  laid  that  a  mere  notice  to  treat  ia  an  exerdae  of  the 
eompolaory  powera. 

Itwaaargued  thatitwaa  notneceaaary  that  there  ahould 
be  aay  ezerdae  of  oompulaory  powera,  the  worda  being, 
^'anljected  to  injnry  or  loaa  in  oonaeqaenoe  of  the 
ooBpidacry  powera  of  taking  property  conferred  upon  the 
eonpany."  I  cannot  take  that  fiew.  The  mere  fact 
tbat  oonpnlaory  powera  have  been  conferred  upon  the 
eonpaay  ia,  I  think,  not  even  what  ia  here  referred  to. 
Hoe,  in  the  flrat  plaoe,  we  have  oompenaation  given  to 
^'any  laodowneva  or  other  peraona  whoae  property  haa 
been  interfered  with,  or  otherviae  rendered  leaa  valuable 
by  commenoement,  oooatruotion,  or  abandonment  of  the 
nilway,  or  any  portion  thereof."  That  doea  not  mean 
beoaoaa  compnlaory  powera  have  been  granted,  but 
became  there  haa  been  an  exeroiae  of  them ;  and  I 
thiak,  aa  regarda  what  followa,  that  it  would  be  wrong 
to  aay  that  **  in  conaequence  of  the  oompulbory  powera  '* 
flieana  almply  in  conaequence  of  the  exiatenoe  of  tboae 
eompolaory  powera.  If  that  were  ao,  directly  the  Act 
vae  paaaed  powera  would  have  been  granted,  and  cora- 
peuation  might  therefore  be  claimed,  though  the 
powaiB  could  not  be  exeroiaed  until  the  capital  had  been 
«abeeribed.  In  my  opinion  it  woald  be  quite  wrong  to 
^Id  that  if  any  loaa  or  damage  had  been  incurred,  a 
^dofwner  conld  come  and  aay,  "  Thia  loaa  waa  thrown 
apon  me  beoanae  the  Act  of  Parliament  waa  paaaed." 
^at  la  not  it.  In  my  opinion  there  must  be  aome  actual 
-tteraiae  of  the  oompulaory  powera  to  enable  landownera 
^  oome  in  under  aeotion  35.  One  muat  remember,  aa  I 
hafe  aaid  before,  that  thia  depoait  fund  ia  in  no  way  an 
^••et  of  the  company.  The  only  effect  of  the  aeotion  ia 
that  certain  righta  are  given  to  certain  peraona  aa  againat 
the  depoaitora  and  againat  the  fund  which  they  depoait. 

Then  haa  there  been  an  exeroiae  of  the  oompulaory 
powera  P  In  my  opinion  there  haa  not.  It  ia  very  true 
Ae  power  to  gire  notice*  to  treat  ie  included  in  that 
I'vaeh  of  dauaea  in  the  Landa  Olauaea  Oonaolidation 
M  18i5,  which  are  headed,  *<  And  with  reapect  to  the 
•PUehaae  and  taking  of  landa  otherwiae  than  by  agree- 
^^%  be  it  enacted  aa  foilowa."  Then  there  followa  the 
^aaa  whioh  providea  for  giving  the  notice  to  treat. 
^^  although  that  ia  brought  within  that  group  of  clauaea, 
^Itne  may  never  be  any  atep  taken  aa  regarda  the  exer- 
-^of  oompulaory  powera,  becauae,  if  the  company  have 


not  got  their  capital  subecribed,  they  cannot  exeroiae  anj 
oompulaory  powen,  and  the  notice  to  treat,  aa  waa  the 
oaae  in  one  inatanoe  here,  may  be  merely  the  beginning 
of  an  agreement  with  the  landowner,  and  intended  to 
aacertain  whether  he  ia  willing  to  make  the  contract  with 
the  railway  oompany,  the  oompany  thereby  aaying^  in 
effect,  '•  We  want  that  land— will  you  aeU  it  ua  f  "  In 
my  opinion  it  cannot  be  aaid  that  that  alone  amounta 
to  an  exerdae  of  oompulaory  powera.  We  are  not 
deciding  thia  for  the  flrat  time,  becauae  there  is  a 
deciaion  which  waa  given  in  1870  in  the  oaae  of 
Chiest  ▼.  Th€  PooU  and  BoumenunUh  Railway  Co* 
that  notice  to  treat  waa  not  an  exeroiae  of  the 
eompolaory  powera.  It  waa  contended  that  that  waa 
not  neoeaaary  to  the  deciaion  of  the  oaae — that  it  waa  onlj 
that  the  company  could  not  give  the  notice — but  all  the 
judgea  (and  they  were  judgea  of  conalderable  authority) 
in  their  judgmenta  aay  that  aerving  the  notice  waa  not 
neceaaarily  an  exeroiae  of  the  oompulaory  powera.  And 
in  the  eventa  which  have  happened  here  it  ia  ahown  not 
to  have  been  an  exeroiae  of  the  oompulaory  powera.  It 
ia  very  true  it  ia  a  atep  towarda  the  exeroiae  of  the  com- 
pulaorjr  powera— that  ia  to  aay,  the  oompulaory  powera, 
aa  regarda  the  purohaae  of  land,  cannot  be  exeroiaed 
until  the  notice  to  treat  haa  been  given,  but  neither  can 
they  be  exeroiaed  unleaa  the  capital  haa  been  aubacribed. 
Subacribing  the  capital  ia  not  an  exeroiae  of  the  oompul- 
aory powera,  although  it  ia  a  neoeaaary  atep  towarda  the 
exeroiae  of  thoae  powera;  and,  aimilarly,  a  notioe  to 
treat  ia  not  an  exerdae  of  the  oompulaory  powera, 
though  it  ia  a  atep  that  muat  be  taken  before  the  oom- 
pulaory powera  can  be  exeBciaed  and  put  into  force.  8^, 
in  my  opinion,  all  theae  peraona  here — the  three  aeparate 
elaimanta— can  only  oome  in  under  aeotion  4,  and  can- 
not come  in  at  all  except  ao  far  aa  they  can  ahow,  juat  aa 
the  Judgment  creditor  Madntyre  can  ahow,  that  they 
have  auflered  loaa.  He  ia  almply  a  creditor,  and  they 
can  only  oome  in  aa  oreditora  if  they  can  ahow  that  thej 
have  aidfered  lose  in  conaequence  of  the  notice  to  treat, 
or  in  conaequence  of  an  agreement  to  purohaae  not 
having  been  completed  by  the  railway  company. 

I  differ,  therefore,  from  the  judgment  of  Stirling,  J., 
in  the  opinion  which  he  haa  expreaaed  upon  thia  part  of 
the  oaae.  In  my  opinion  the  oonatructiou  I  have  adopted 
ia  the  right  oonatructiou  of  theae  Aota  of  Parliament. 
It  ia  very  true — and  I  ought  to  have  mentioned  it 
before — it  would  have  been  very  much  plainer  if  the 
LegiaUture  had  aaid  in  thcAot  of  1888:  '<  After  thia 
any  creditor  or  ahareholder  may  preaent  a  petition 
without  any  certifloate  from  the  Board  of  Trade.''  But 
Aota  of  Parliament  are  not  alwaya  aa  plain  aa  they 
might  be,  and  the  true  conatmction  of  thia  Aot  ia,  in  my 
opinion,  what  I  have  expreaaed. 

I  think,  therefore,  we  ought  to  make  a  declaration 
letting  all  theae  peraona  oome  in — the  judgment  credi- 
tor and  the  othera— the  judgment  creditor  aa  a  credi- 
tor of  the  company  by  reaaon  of  hia  judgment;  the 
other  peraona  aa  having  a  right»  upon  abowing  injury 
or  damage  within  aection  4,  to  become  oreditora  of  the 
oompany,  proviaion  then  being  made  for  payment  of 
oreditora  of  the  company  out  of  the  aurplua  of  thia 
fund. 

In  my  opinion,  therefore,  the  appeala  ahould  auoceed. 

LiBDLBT,  L.J. — The  oaae  before  uaraifea  two  queationa 
— flrat  of  ail,  whether  theae  elaimanta  are  to  be  paid  out 
of  the  money  which  ia  in  court,  and  repreaenta  what  ia 
called  the  parliamentary  depoait ;  and,  aecondly.  auppoa- 
ing  they  are  to  be  paid,  whether  they,  or  any  of  tiiem,  axe 
entitled  to  any  priority  of  payment  over  each  other,  or 
over  other  peraona  who  have  not  made  daima  on  the 
fund.  Both  theae  queationa  turn  upon  the  conatruotion 
of  two  Acta  of  Parliament,  one  of  which,  to  aay  the 
leaat  of  it,  ia  anything  but  dear.  The  parliamentary 
depoait  ia  a  f  and  whioh  doea  not  belong  to  the  company. 
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Court  of  Appbal. 


In  BE  TJZBBIDOB  AND  RlCKICAN«WORTH  RAILWAY  Oo. 


Court  of  Appbal. 


The  creditors  of  the  company  have  no  moie  right  to  be 
paid  ont  of  the  deposit  than  any  other  creditors,  except 
bj  Act  of  Parliament.  There  is  no  a  priori  right  on 
the  part  of  the  creditors  of  the  company  to  be  paid  oat 
of  money  provided  by  the  depositors,  and  they  mast 
look  to  the  words  of  the  statute  or  statutes  upon  which 
they  rely  to  gi?Q  them  any  olaim  at  all  upon  that  fund. 
The  mere  fact  that  they  are  creditors  of  the  company 
will  not  do.    That  is  not  ad  rem. 

The  Acts  before  us,  to. which  the  Lord  Justice  hss 
adverted,  do  give  them  certain  rights,  and  the  question 
is,  what  rights?  Under  the  first  Act  of  1881  the  par- 
liamentary deposit  is  applicable  in  this  way.  First  of 
all,  those  landowners  and  persons  who  have  really 
sustained  injury  by  reason  of  the  compulsory  powert*,  or 
the  works  done  by  the  company,  were  entitled  to  be  paid 
in  priority  to  everybody  else.  That  is  under  section  35, 
which  I  will  not  read  at  present.  Then,  subject  to  that, 
the  rest  of  the  fund  was  dealt  with  in  this  way.  It  was 
in  the  discretion  of  the  court  to  hand  it  over  to  the 
Crown,  but  if  the  court  was  of  opinion  that  it  would  not 
be  jufit  to  hand  it  over  to  the  Crown,  then  the  court 
could,  if  the  oompany  was  insolvent  and  ordered  to  be 
wound  up,  apply  the  deposit  in  payment  of  the  creditors 
of  the  company.  The  governing  idea  thore  was  this, 
that,  subject  to  the  payment  of  those  who  were  entitled 
to  priority,  the  balance  of  the  fund  was  to  be  handed 
over  to  the  Crown,  or  to  the  creditors  of  the  company  if 
the  oompany  was  insolvent.  That  is  the  governing  idea. 
The  language  used  is,  '*  If  the  company  is  insolvent  and 
has  been  ordered  to  be  wound  up"— which  was  one 
method  of  disposiog  of  the  assets  of  insolvent  oompaniee. 
But  there  can  be  no  question  that  when  those  words 
were  used,  what  was  contemplated  by  anybody  would  be 
an  order  to  wind  up,  in  the  ordinary  sense  of  that  ex- 
pression. There  was  only  one  sort  of  order  familiar  to 
lawyers  or  to  draftsmen  of  Acts  of  Parliament,  and  that 
was  an  order  made  by  the  Chancery  Division  under 
the  Companies  Act,  1862.  It  was  overlooked  that  such 
an  order  could  not  be  made  in  the  case  of  a  railway  com- 
pany incorporated  after  1866  without  a  special  Act  of 
Parliament,  and  when  we  come  to  1888,  when  the  Legis- 
lature passed  an  Act  enabling  this  railway  company  to 
abandon  this  undertaking,  the  same  thing  was  over- 
looked. Now  in  1888  the  position  of  affairs  was  thif>. 
The  railway  company  was  not  a  registered  company  under 
the  Companies  Act,  1862 — whether  it  could  be  is  well 
known  to  be  one  of  those  thorny  points  which  have  not 
been  decided.  It  was  not  registered,  anyhow,  and,  not 
being  registered,  there  was  no  possible  procedure  by 
which  it  could  be  wound  up  at  all.  It  could  not  present 
a  petition  under  the  Companies  Act,  1862— no  creditor 
could  do  it— no  shareholder  could  do  it — it  could  not  be 
done.  Kow  in  1888  the  Legislature  was  in  this  position 
— ^It  intended  the  affairs  of  this  oompany  to  be  wound 
up,  but  overlooked  the  fact  that  it  could  not  be  done. 
It  orders  it  to  proceed  to  wind  up  its  affairs. 

Now,  what  does  that  meanP  We  are  driven  to 
this,  that  we  must  either  say  that  this  means  nothing,  or 
that  it  is  a  legislative  order  to  wind-up  substituted  for 
the  order  referred  to  in  section  35.  There  is  no  alterna- 
tive. We  must  either  say  that  the  Act  of  Parliament  is 
meaningless  and  utterly  useless  and  not  workable ;  or 
we  must  say  that  this  is  a  statutory  order  to  wind-up, 
substitnted  for  the  one  contemplated  by  the  previous 
Act.  The  latter,  I  do  not  hesitate  to  say,  under 
those  circumstances,  is  the  true  construction  and  mean- 
ing of  it.  In  other  words,  when  we  come  to  look  at 
these  two  Acts  of  Parliament^  and  work  them  together, 
as  we  must,  we  must  hold  that  this  company  has  been 
ordered  to  be  wound  up.  It  is  insolvent  enough,  beyond 
all  doubt,  and  the  time  has  come,  and  the  contingency 
has  occurred,  for  paying  the  creditors  of  the  oompany  out 
of  the  deposit. 

As  I  understand  the  judgment  of  Stilling,  J.,  he 


seemed  to  be  under  the  impression  that  it  was  still  in  tiis 
discretion  of  the  judge  to  hand  over  the  baUnoe  of  fliii 
fund,  after  paying  those  who  were  entitled  in  priority 
to  it,  to  the  Crown.  I  cannot  say  that  that  is  to  on 
reading  the  section,  because  section  5  of  the  Act  of  188S 
does  not  say  merely  **  subject  to  the  proviiioiis  of  los- 
tion  35  of  the  Act  of  1881,*'  but  it  says  that,  satjsetto 
the  provisions  of  that  section  "  with  respect  to  eoB-> 
peosation  to  landowners  and  other  persons  iojared,  sod 
for  the  protection  of  creditors,"  that  fund  ii  to  go  to 
the  depositors.  That  seems  to  me  to  ezdnds  the  Crown 
entirely.  Therefore,*  the  net  result  seems  to  me  to  be 
this— that  this  parliamentary  deposit  is  to  be  applied  in 
the  first  place  in  payment  of  those  persona  who  see 
entitled  to  priority  under  seotion  35  of  the  Act  of  18S1, 
and  subject  to  that,  it  goes  to  the  creditors  of  tbeeom- 
pany.  That  lets  in  the  whole  of  these  claimaDts.  They 
were  all  excluded  by  Stirling,  J.,  but  I  am  of  opinioa 
that  they  should  all  come  in. 

Now  I  pass  to  the  second  question,  whether  say  of 
them  are  entitled  to  priority.  They  are  orediton  of  the 
company,  and  are  entitled  to  come  in  and  deia 
against  this  particular  fund — which  is  not  snsiMtof 
the  company — ^by  the  joint  operation  of  seotioai  4  snd  & 
of  the  Act  of  1888  to  which  the  Lord  Josties  hassDodsd. 
But  for  those  sections  thej  could  not  come  in  stsIL 
Now  are  they  entitled  to  priority?  Section  4  gliw 
them  no  title  at  all  to  priority.  The  seotioDS  tqfoCter 
give  them  a  title  to  be  paid  as  creditors  pari  pam  lift 
other  creditors.  To  make  out  their  daim  to  priori^, 
they  must  make  out  that  they  are  amongst  tbe 
class  of  people  entitled  tD  priority  under  seetion 
35  of  the  Act  of  1881.  Tbe  persons  so  entitled 
are  formed  into  two  classes— first  of  all,  Isadovnas 
and  other  persons  whose  property  has  bssn  iitv* 
fered  with,  or  otherwise  rendered  of  less  valos  ^i^ 
commencement,  construction,  or  abandonment  of  tlio 
railway.  None  of  these  claimants  come  nndsc  thst 
class.  But  the  three  landowner  claimants  say  tkcy 
come  under  the  next  class,  who  are  thus  dsiedbid, 
*'  or  who  have  been  subjected  to  injury  or  Idh  in 
consequence  of  the  compulsory  powers  of  takisg 
property  conferred  upon  the  oompany  by  this  Aot, 
and  for  which  injury  or  loss  no  oompensstioa  or 
inadequate  compensation  has  been  paid."  I  do  not  tUik 
they  do.  In  the  first  place  the  language  is  penliir. 
and  I  think  it  is  rather  forcing  the  words  to  say  tlist  ay 
of  these  gentlemen  have  been  snbjeoted  to  injoiy  « 
loss  in  consequence  of  the  oompulsory  powers  of  tskis; 
property  conferred  upon  the  company.  I  think  thst  ii 
straining  the  language.  But  when  we  look  upon  tbi 
interpretation  which  has  been  put  upon  tbe  sip»- 
sion  *' compulsory  powers"  in  Oueit  v.  PooU  ^ 
Boumemouth  Railway  Co,,  and  acted  upon  iafsrieUy 
and  without  hesitation  ever  since,  it  appears  to  ms  tbst 
these  gentlemen  are  excluded  from  the  benett  eonlensd 
upon  that  class  of  people  by  the  seotion,  and  I  do  stt 
think  they  can  make  out  satisfaotorily  that  thsydoeoBt 
within  tbe  words  "  persons  subjected  to  injuiy  or  to* 
in  consequence  of  the  compulsory  powers  of  ttlOMi 
property  conferred  upon  the  company  by  this  Ast." 

That  being  so,  the  net  result  is  this— that  they  sie  lU 
entitled  to  olaim  against  this  fund  as  ereditoo.  bit 
subject  to  the  prior  rights  of  such  persone,  if  u^t^, 
may  be  entitled  to  priority  under  seotion  35. 


LopBS,  L.  J.— I  have  had  an  opportunity  <rf 
this  case  over  with  the  rest  of  the  court.  I  M^i^w 
agree  with  what  has  been  said,  and  I  have  on^^ 
observation  to  make,  which  is  this — ^it  is  an  obsen''"* 
with  regard  to  priority,  of  landowners  tha^  1«  "^ 
opinion,  even  if  notice  to  treat  is  an  exercise  of  tbs  so** 
pulsory  powers,  which  I  do  not  think  it  is,  I  dtf"* 
think  any  injury  or  loss  hss  accrued  to  any  of  vf| 
claimants  in  consequence  of  the  notice  to  treat.   1 9''" 
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agree. with  the  rest  of  the  court  that  this  appeal  should 
be  allowed. 

Cotton,  L.  J. — I  ought  to  say  that  I  concur  with  what 
Lopes,  L.J.,  has  said.  I  had  intended  to  mention  it  in 
my  own  judgment,  but  had  forgotten  it  in  dealing  with 
more  important  matters. 

LiNDiiBT,  L.  J.,  also  expressed  bis  oonourrence. 

Appeal  allotoed. 

Solicitors  for  the  appellants,  BurcJuU  db  Co, ;  Thomp' 
mm  d  Oroom;  Oamlen  A  BurdtU,  for  WoodMdge  A 
8anB,  Uzbridge ;  Faiereon  A  Sons,  for  W.  Gamer, 
Uzbridge. 

Solicitors  for  the  respondents,  Williamton^  Bill,  A 
Oo. 


From  Q.  6.  Div.  April  24. 

Lo2n)ON    Steahshif    OwmsBs'    Mutual    Iksubahcb 
Association  v.  Grampian  Steamship  Go.  (a.) 

Marine  inaurance — Lloyd^e  "  running^dovm  elauae  ** — 
I^Hher  *' protecting  clauee*'^"  LUtbUity  to  pay"-- 
CoUieion  where  both  ehipe  to  blame. 

The  de/endante  insured  their  ship  at  Lloyds  on  a 
poUcy  containing  a  running'doum  elauee  to  the  effect 
thai  the  undenorOers  should  pay  thres'/ourths  of  any 
mm  ufhich  the  shipowners  might  beoome  liable  to  pay, 
and  might  pay,  to  the  owners  of  any  other  vessel  for 
damage  caused  by  a  ooUieion*  They  then  ineured  with 
the  plaintiffs  against  damage  to  any  other  veseel,  so  far 
as  net  covered  by  the  running-down  clause  in  the  Lloyds s 
poliey.  Subsequently  the  defendants'  ship  came  inio 
eoilieion  with  another  vessel,  both  being  to  blame.  Both 
veseels  were  injured,  but  the  damage  done  to  the  defend-^ 
anU^  ship  exceeded  tfiai  eueiained  by  the  other.  The 
oumers  of  the  other  ship  therefore  paid  to  the  defendants 
the  difference  bdween  half  the  damage  sustained  by  their 
ship  and  half  the  damage  sustainii  by  the  defendants* 
ship. 

Held  {affirming  the  decision  of  the  divisional  court, 
ante,  p.  190,  24  Q.  B.  D.  32),  that  the  defendants  had 
nai  incurred  any  liability  to  pay  to  the  owners  of  the 
ciher  ship  half  the  damage  sustained  by  her,  and  there* 
fore  that  they  could  not  recover  a  proportion  of  that  sum 
from  the  plaintifs  under  the  policy. 

Appeal  from  the  decision-  of  a  Divisional  Court 
(Mat^ew  and  Wills,  JJ.),  reported  ante,  p.  190,  24 
Q.  B.  D.  32. 

The  facts  are  fully  set  out  in  the  report  in  the  court 
below. 

The  defendants,  the  owners  of  the  steamship  Balna* 
craig,  claimed  to  retain  against  the  plaintiffs,  a  mutual 
marine  insurance  association,  certain  moneys  which 
they  had  received  to  their  use,  under  the  following 
droumstances,  which  were  stated  in  a  special  case  for 
the  opinion  of  the  court : — 

The  Balnacraig  was  insured  by  a  Lloyd's  policy  with 
a  running-down  clause  in  the  following  terms :— "  And 
it  is  further  agreed  that  if  the  ship  hereby  insured  shall 
come  into  collision  with  any  other  ship  or  vessel,  and 
the  assured  shall  in  consequence  thereof  become  liable 
to  pay,  and  shall  pay,  any  sum  or  sums  not  exceeding 
the  value  of  the  said  vessel  hereby  insured,  we,  the 
assorers,  will  severally  pay  the  assured  such  pro- 
portion of  three-fourths  of  the  sum  so  paid  as  our 
respective  subscriptions  hereto  bear  to  the  value  of  the 
said  ship.''  The  defendants  then  insured  The  Balna- 
craig  with  the  plaintiffs  against  loss  or  damage  to  any 

(a.)  Beported  by  A.  P.  Pebobval  Ebip,  Esq.,  Barrister- 
at-Law. 


other  vessel  so  far  as  such  loss  or  damage  was  not 
covered  by  the  running-down  clause  in  the  Lloyd's 
policy. 

On  the  10th  o(  December,  1886,  The  BaltMcraig  oiem^ 
into  collision  with  The  Karo.  Both  vessels  were  to 
blame,  and  both  sustained  damage,  but  the  damage 
sustained  by  The  Balnacraig  largely  exceeded  that  done 
to  The  Karo.  In  accordance  with  the  admiralty  rule, 
the  owners  of  The  Karo  paid  to  the  defendants  a  sum 
equal  to  the  difference  between  half  the  amount  of  the 
damage  sustained  by  The  Karo  and  half  the  amount 
of  the  damage  sustained  by  The  Balnacraig,  that  being 
the  sum  for  which  the  defendants,  as  owners  of  The 
Balnacraig,  would  have  been  entitled  to  issue  a  monition 
it  a  decree  of  the  Admiralty  Division  had  been  obtained. 
The  defendants  alleged  that  they  were  entitled  to 
recover  from  the  plaintiffs  under  the  policy  their  pro- 
portion of  half  the  damage  done  to  The  Karo,  since,  as 
they  contended,  they  bad  become  liable  to  pay  it, 
although  it  was  in  fact  deducted  from  the  amount  paid 
to  them  by  the  owners  of  The  Karo.  The  Divisional 
Court  held  that  half  the  amount  of  damage  to  The 
Karo  was  not  a  sum  which  the  defendants  had  become 
liable  to  pay,  and  had  paid,  within  the  meaning  of  the 
running-down  clause,  and,  therefore,  that  they  could 
not  recover  a  proportion  of  it  from  the  plaintiffs. 

The  defendants  appealed. 

Bairnes,  Q.O.,  and  Arthur  Russell,  for  the  appellants. 
—The  defendants  must  be  considered  as  having  paid  to 
the  owners  of  The  Karo  half  the  damage  sustained  by 
that  vesseL  The  decision  in  The  Khedive  (Stoomvart 
Maaischappy  Nederland  v.  Peninsular  and  Oriental 
Steam  Navigation  Co.),  81  W.  B.  249,  7  App.  Oas.  795, 
had  no  reference  to  the  rights  and  liabilities  of  under- 
writers. 

Cohen,  Q.C.,  and  B,  A.  Cohen,  for  the  respondents, 
were  not  called  upon  to  argue. 

Lord  EsHEB,  M.R. — The  sole  question  in  this  case  is 
as  to  the  meandng  and  application  of  the  Lloyd's  policy 
to  the  state  of  things  which  has  happened.  It  is  true 
that  the  decision  in  The  Khedive  was  not  directed  to 
^e  rights  of  underwriters  under  any  policy,  but  the 
House  of  Lords  in  that  case  laid  down  a  principle  as  to 
the  liability  of  shipowners  when  two  ships  come  into 
collision  and  both  are  to  blame  which  is  applicable  here. 
They  said  that  when  two  vessels  came  into  collision, 
both  being  injured  and  both  to  blame,  only  one  liability 
resulted,  and  that  that  must  be  determined  by  the 
Admiralty  rule.  That  is  to  say,  the  amount  of  damage 
done  to  each  ship  is  to  be  first  ascertained.  If  those 
amounts  are  equal  they  cancel  each  other,  but  if  one  is 
larger  than  the  other,  then  the  owner  of  the  vessel 
which  has  sustained  least  damage  has  to  pay  to  the 
owner  of  the  vessel  which  has  sustained  most  damage 
the  difference  between  halt  the  damage  sustained  by 
the  vessel  which  has  sustained  least  damage,  and  half 
the  damage  sustained  by  the  vesisel  which  has  sustained 
most  damage.  There  is  only  one  liability  and  only  one 
compulsory  payment,  and  it  is  ascertained  by  a  simple 
process  of  arithmetic  as  soon  as  the  amounts  of  damage 
have  been  ascertained,  whether  they  have  been  ascer- 
tained in  the  same  or  in  different  inquiries.  Now, 
applying  that  law  to  the  present  case,  it  is  plain  that 
there  was  neither  any  liability  to  pay  nor  any  actual 
payment  by  the  owners  of  The  Balnacraig  to  which  the 
running-down  clause  can  apply.  The  underwriters 
undertook  to  make  good  to  the  defendants  any  sum 
which  they  might  have  to  pay  to  the  owners  of  another 
vessel.  There  has  been  no  such  payment  and  no  such 
liability  here,  and  therefore  the  owners  of  The  Balna- 
craig  cannot  recover  against  tke  underwriters. 

Fbt,  L.J. — ^I  agree.  The  suggestion  of  the  ap- 
pellants is  that  they  beicame    liable    to    pay  to    the 
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High  Ooubt. 


Ik  bb  Lattok,  Stbblb,  ft  Co. 


HioR  Otnm* 


ownan  of  The  Karo  half  the  damsge  laitained  by  that 
TeaseL  That  U,  I  think,  the  Tery  opposite  of  the 
prindple  Udd  down  in  The  Khedive.  It  was  there 
detennined  that  there  was  onlj  one  liability  in  saoh 
oases— namely,  to  pay  the  difference  between  the 
respectif e  half es  of  damage.  Therefore,  in  this  case, 
the  defendants  have  not  been  under  a  liability  to  pay. 
nor  have  they  paid,  and  there  is  nothing  to  whioh  the 
policy  oan  attach.  The  Diflsional  Oonrt  were  therefore 
'right  in  their  oonolasion,  and  this  appeal  mnst  be  dis- 
missed. 

LoPBs,  L.J. — I  agree. 

Solicitors  for  the  appellants,  WaUone,  Buhh,  4b  John- 
9on. 

Solicitors  for  the  respondents,  ParheTt   Qarr^,  dk 
J^arker. 


Htgf)  <Soutt  Of  Suatict. 

Chan.  Di?.  (  ^      ,. 

North,  J.  1  M^y  ^«- 

In  re  LiTToiry  Sixxlb,  &  Co.  (a.) 

BoUeUor^OoiU'^TaxaUon  after  payfMni^Speoial 
circumetaneei^DeUvery  of  hill^Solieiiori  Ad,  1843 
(6  ift  7  VicL  c  73),  s.  37. 

SolieUore  io  truiUee  Miwered  to  their  dienU  in  the 
yeare  1883  and  1884  hOU  of  ooete  for  work  done  for 
them  ae  trueteee,  which  were  paid  without  taxation,  the 
soWcttors  not  having  informed  their  dienU  thai,  if 
adminieiroiixm  proeeedinge  were  euheequentl^  brought 
and  the  HIU  were  moderated  in  thoee  proceedings,  the 
irueteee  would  have  to  pay  out  of  their  own  pocMe  the 
amounte  hy  which  the  SUh  were  reduced  on  moderation. 
The  solicitorB  aUo  delivered  to  the  manager  of  an  aaylum 
carried  on  hy  the  irueteee  ae  part  of  the  trust  estate, 
other  hillB  of  eoeU  for  work  done  for  the  trueieee.  It 
was  admitted  that  the  hiUe  delivered  to  the  trusteee  were 
homet,  and  not  exeeuive. 

Held,  aeto  the  biUe  paid  without  taxation,  that  tJte 
fad  of  the  Bolidiore  not  having  given  eueh  information 
to  their  diente  waenota  special  eircumstanee  jueUfying 
taxaiion  oftmr  payment;  and,  ae  to  the  hiUe  delivered  to 
tht  manager  of  the  asylum,  thai  delivery  to  him  uku  not, 
in  the  aheenee  of  proof  thai  he  was  authoHxed  to  receive 
hOlefor  the  trudeee,  ddivery  to  the  irueteee. 

In  re  P ,  16  W.  B.  749,  diitinguiehed. 

Adjourned  summons. 

This  was  a  summons  by  the  trustees  of  the  will  of 
Dr.  Harold  Owen,  askiug  that  Messrp.  Layton,  Steele, 
-St  Co.,  who  had  formerly  acted  as  their  solicitors, 
might  be  ordered  to  delirer  to  them  all  such  bills  of 
coats  as  had  not  been  already  delirered,  and  that  those 
bills  and  all  other  bills  of  costs  whioh  had  already  been 
delifered  to  them  might  be  taxed. 

Dr.  Harold  Owen,  who  died  in  1883,  was  the  proprie- 
tor of  a  prif ate  lunatic  asylum,  and  the  trustees,  acting 
under  a  power  contained  in  his  wfl),  had  since  carried  on 
the  busineas  of  the  asylum,  which  was  under  the  super- 
intendence of  a  manager.  Messrs.  Layton,  Steele,  ft 
Co.  had  acted  as  solicitors  to  the  trustees  from  1883  to 
July,  1889,  when  the  trustees  changed  their  solicitors  ; 
and  the  costs  in  question  were  for  work  done  by  the 
trustees  during  that  period. 

Several  bills  of  costs  had  been  deli?ered  by  Messrs. 
Lsyton,  Steele,  ft  Co.  The  three  earliest  in  date  were 
delivered  to  the  trustees  in  the  years  1883  and   1884, 

<a.)  Beported  by  J.  Tbvstbaic,  Esq.,  Barrister-at-Law. 


and  had  been  paid  without  baring  been  tsisd;  tts 
solicitors,  when  delivering  these  blllt,  had  not  in- 
formed the  trustees  that  if  the  biUs  wen  fM 
without  being  taxed,  then,  in  .the  event  d  nl> 
sequent  administration  piooeadingc,  if  tiiSM  MUi 
should  be  moderated  by  the  chief  clerk  ia  snoh  pio> 
oeedings,  the  trustees  would  have  to  pay  out  of  ttuif 
own  pockets  the  amount  by  which  the  Ulli  wars  re- 
duced on  moderation.  But  it  was  admitted  that  tbe 
three  bills  wen  fair  and  did  not  contain  mcMiw 
charges.  Of  the  subsequent  bills,  which  had  not  boa 
either  taxed  or  paid,  four  had  been  deUvaicd  to  ftiis 
manager  of  the  asylum  instead  of  the  truiteei,  wis 
alleged  that  the  billa  had  not  been  delivered  to  then. 

The  eridenoe  with  respect  to  the  dntiei  of  the 
manager  of  the  aqrlum  did  not  show  that  be  bad  ssj 
authority  to  accept  the  delivery  of  soUdton*  WUi  m 
agent  for  the  trustees. 

0.  Church,  for  the  trustees.— With  regard  to  Oe 
three  bills  delivered  in  1883  and  1884,  which  hsdbeea 
paid  without  taxation,  it  was  the  duty  of  the  eolistton 
to  inform  their  cUents,  the  trustees,  that  if  they  psid  the 
bills  without  haring  them  taxed,  then.  If  admlniitn- 
tion  proceedings  should  be  subsequently  oommenoed 
and  the  bills  were  moderated  at  the  Instance  of  the 
cesf  III  que  trust,  the  trustees  would  have  to  pay  out  of 
their  own  pockets  che  amount  taken  off  the  bille.  The 
soUdtors,  however,  did  not  fulffl  this  duty  to  iheir 
clients,  and  this  is  a  special  drcumstaace  Justtfybigthe 
taxation  of  these  bills  after  payment.    This  Is  sopported 

by  In  re  F ,   16  W.  B.    749,   in  whioh  Lnd 

Bomilly  conddered  the  continuance  of  the  relatioa  of 
BoUdtor  and  dient  after  the  delivery  of  the  bill  a 
apedal  drcumataace,  and  referred  the  bill  for  tantieB. 
[He  also  referred  to  In  re  Boycott,  99  Oh.  D.  571,  39 
W.  B.  Dig.  68 ;  In  re  Norman,  S4  W.  B.  31S,  U 
Q.  B.  D.  673;  the  Solioitora  Act,  1843,  a.  87.]  Aito 
the  billB  ddivered  to  the  manager  of  the  aaylum,  tfast 
doea  not  amount  to  a  delivery  to  the  tmstese,  se  lbs 
manager  had  no  authority  to  act  as  agent  for  tiie  tni- 
tees  with  respect  to  solidtors'  bills. 

BardsweU,  for  the  sdidtore. — ^There  was  no  dv^  oa 
the  solidtors  to  make  any  such  communication  at  eag- 
geated  to  the  trustees  concerning  the  three  btlbpiii 
without  being  taxed ;  and  there  is  no  spedd  ofaesB* 
stance  to  warrant  taxation  after  payment.  The  dseirfea 
in  In  re  F  is  not  applicable  to  the  prsesnt  0111 

With  respect  to  the  bills  delivered  to  the  manager,  who 
had  the  management  of  the  whole  estabUshmaat,  the 
delivery  to  him  operates  as  a  delivery  to  the  trustses. 

C  Church  replied. 

North,  J.— In  this  case  the  flnt  three  bills  «<it 
delivered  in  1883  and  1884  respectivdy ;  tiie  other  bOb 
are  of  subsequent  dates.  Although  the  flret  throe  biOi 
were  delivered  six  or  seven  years  ago,  and  ha?e  bem 
paid,  they  are  said  to  be  liable  to  taxation  baoaose  lbs 
solicitors  are  said  to  have  omitted  their  duly  to  tbdr 
clients  in  not  teUing  them  that,  unless  the  bOle  won 
taxed,  if  the  bills  should  be  afterwards  modented  st  the 
inetance  of  third  parties  in  case  of  subsequent  edaisSt- 
tratlon  proceedings,  thdr  clients.  In  thdr  aooouais  ittk 
thdrosifMii  que  trust,  might  have  to  payoutdtbdr 
own  pockets  the  amount  which  might  be  taken  cff  tbe 
bille ;  and  the  decision  in  In  re  F  has  basa  cited 

as  an  authority  for  this  contention.  It  is  ssid  tbil 
these  bills  ought  to  be  taxed  by  reason  of  this  epedil 
circumstance.  But  it  U  begging  the  question  to  M|f 
that  the  solidtors  omitted  their  duty  to  thdr  dienli  la 
not  giring  them  that  information  unless  it  Is  ebon 
that  the  bills  are  excessive  and  would  be  zedasedm 
moderation,  which  is  different  from  taxatioo.  That  > 
no  evidence  that  tiiere  is  a  single  item  which  ^^^^ 
taken  off  on  moderation.    Mr.  Church  admits  thet  bk 
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oliento  looked  thiough  the  bUU  mad  did  not  flod  anj- 
thiog  ezoeaslTe.  There  It  nothing  to  show  that  the 
•olidtors  omitted  any  duty. 

The  caae  of  In  re  F is  not  applicable  to  the 

preaentf  as  it  appeals  from  the  report  that  the  bUk  in 
that  ease  had  been  before  the  ohief  olerk,  who  thought 
tbst  they  contained  items  which  ought  to  be  struck  oat. 
Here  there  is  no  CTidence  that  anj  item  would  be  re* 
doced,  and  it  is  admitted  that  the  bills  are  honest  bills. 
I  do  not  think  that  In  re  F  is  an  anthoiit j  in  this 

QBse,  wbateTcr  it  might  be  where  the  facts  were  the 
nae  as  they  were  there.  As  to  the  first  three  bills,  the 
•ommons  must  be  dismissed.  V^ith  respect  to  the  other 
bills,  which  were  delivered  to  the  manager  of  the  lunatic 
asjlnm,  they  must  be  taxed.  They  were  not  delivered 
to  the  trustees,  but  to  the  manager  of  the  asylum,  who 
bad  DO  authority  to  accept  solicitors'  bills  for  the 
tnutees,  or  to  decide  whether  the  bills  should  be  taxed 
or  nor.  The  manager  might  have  been  constituted 
sgent  to  receive  solicitors'  bills  for  the  trustees ;  but  in 
the  sbsence  of  evidence  that  he  was  such  agent  T.  cau- 
Dot  bold  that  he  had  authority  to  receive  solicitors'  bills 
for  the  trustees.  The  trustees  say  that  these  bills  have 
not  been  delivered  to  them.  Therefore;  there  must  be 
so  order  for  the  delivery  of  those  bills,  and  the  bills  must 
be  taxed.  But  there  will  be  no  coats  to  either  party  of 
the  adjournment  of  the  summons  into  court. 

Solicitors,  A.  Pearce»Jont»  4t  Co. ;  Jaquee  A  Oo, 


GUABDIAI^S   OP  TeNDBING   XJlTIOir    V,    DOWTON   AND 

BuHOir.  (a.) 

Lceal  government — Street  improvement — Expensee  of 
metalling  and  paving — Charge  upon  premieet — Charge 
upon  whole  proprietorihip-^Premiete  eubfect  to  re- 
ttrietipe  covenant — Sale  to  eatiefy  charge  free  from 
covenant^Fublic  Health  Act,  1875  (38  (6  39  Vict.  c. 
55),  8i.  4,  150,  257,  276. 

The  charge  upon  premises  for  expeneee  for  im- 
prooemeftts  created  by  the  Public  Health  Acf^  1875,  s. 
257,  ie  a  charge  upon  the  whole  proprietorship  of  the 
land,  and  not  merely  a  charge  upon  the  estate  in  fee 
simple. 

PfemisM  subject  to  a  restrictive  covenant  against 
buUding,  which  become  liable  to  such  a  charge,  may ^  for 
the  purpose  of  satisfying  the  charge,  be  sold  free  from  the 
covenant. 

Motion  for  jadgment  upon  admissions  in  the  pleadings." 
The  pUintiffs  were  the  guardians  of  the  poor  of  the 
Tendriug  TJuioD,  in  the  county  of  Essex,  and  were  the 
rural  sanitary  authority  within  the  meaning  of  the 
Pablic  Health  Act,  1875,  for  the  area  of  that  union. 
The  parii:h  of  Great  Clacton  was  one  of  the  parishes  in 
the  union,  and  was  a  contributory  place  within  the 
meaning  of  the  Act,  and  by  an  order  of  the  Local 
GoTernment  Board,  dated  the  30th  of  September,  1884, 
and  made  pursuant  to  section  276  of  the  Act,  it  was 
declared  that  the  proTisions  of  section  150  of  the  Act, 
except  so  far  as  they  related  to  sewering,  should  be  in 
force  within  certain  streets,  including  one  called  Angle- 
fleld-road,  situate  in  Great  Clacton. 

On  the  20th  of  March,  1886,  the  plaintiffs  served 
notices  on  the  owners  or  occupiers  of  land  and  premises 
abutting  upon  Angletield-road,  including  the  then 
owner  ox  occupier  of  the  piece  of  land  (in  this  report 
oaUed  Anglefield),  the  subject   of    this   action,    which 

(a.)  Beported  by  W.  H.  Quaubbll,  Esq.,  Barrister-at- 
Law. 


adjoined  the  road,  such  notices  being  under  section  150 
of  the  Act,  requiring  them  to  level,  pave,  metal,  flag, 
and  channel  the  road  within  two  weeks  from  that  date. 
The  road  was  then  a  street,  not  being  a  highway  repair- 
able by  the  inhabitants  at  large  within  the  meaning  of 
section  150. 

This  notice  was  not  complied  with,  and  the  plaintiffs 
executed  the  works  therein  mentioned,  which  were  com- 
pleted on  or  about  the  5th  of  February,  1887>  at  which 
date  the  defendant  Dowton  was  the  owner  of  Angle- 
field. 

On  the  16th  of  September,  1887,  notice  was  duly  served 
on  the  defendant  Dowton  stating  that  the  proportion  of 
the  expenses  incurred  by  the  plsintiffs  in  the  execution 
of  such  works,  which  was  payable  by  him  as  owner  of,, 
and  in  respect  of,  Anglefield,  was  £181  Is.  9^  The 
defendant  Dowton  did  not,  within  the  statutory  period 
of  thr^e  months  (section  257)  after  cervice  of  such 
notice  of  apportionment,  dispute  the  same. 

On  the  18th  of  March,  1889,  an  order  was  made  by  a 
court  of  summary  JuriBdiction  that  the  defendant 
Dowton  should  pay  to  the  plaintiffs  the  sum  of 
£131  Is.  QJd.,  with  interest  at  5  per  cent,  per  annum 
and  cost^.  A  warrant  of  distrcun  was  issued,  but  no 
goods  of  the  defendant  Dowton  «jould  be  found  to 
satisfy  such  warrant 

In  the  year  1872  William  Grimwadewas  the  owner  in 
fee  simple  of  Anglefield,  and  also  of  the  land  opposite 
to  two  sides  of  Anglefield,  which  was  of  a  triangular 
shape,  on  the  other  side  of  Anglefield-road.  In  1872 
Grim  wade  sold  and  conveyed  to  different  purchasers 
such  land  in  building  plots,  and  entered  into  a  covenant 
with  each  of  such  purchasers  to  the  effect  that  he,  hia 
heirs  and  assigns,  would  not  build  or  cause  to  be  built 
any  permanent  erection  of  any  kind  upon  Anglefield,  and 
that  in  the  event  of  any  trees  being  planted  upon 
Anglefield  the  same  should  not  be  allowed  to  grow 
beyond  the  height  of  six  feet. 

The  defendant,  William  blimon,  was  the  owner  of 
certain  of  the  plots  of  land  sold  by  Grimwade,  and  was 
entitled  in  respect  thereof  to  the  benefit  of  the  coven- 
ant before  mentioned,  as  against  Grimwade  and  his 
assigns. 

By  an  indenture  dated  the  2lBt  of  March,  1876, 
Grimwade  conveyed  Anglefield  unto  and  to  the  use  of 
J.  Herman  and  T.  Young  in  fee  simple,  subject  to  a 
covenant  therein  contained,  whereby  Herman  and 
Young  covenanted  to  the  effect  above  mentioned  with 
respect  to  buildings  or  erections  and  trees  upon  Angle- 
field. 

By  an  indenture  dated  the  28th  of  Jsnuary,  1884, 
Herman  and  Young  conveyed  Anglefield  in  fee 
simple  to  the  Glaoton-on-Sea  and  General  Land 
Building  and  Investment  Oo.  (Limited),  subject  to  the 
'covenant  above  mentioned,  and  by  an  indenture  dated 
the  1st  of  October,  1886,  that  company  conveyed 
Anglefield,  subject  to  such  coTenant,  to  the  defendant 
Dowton  in  fee  simple. 

The  plaintiffs  commenced  the  present  action  in 
August,  1889,  claiming  that  the  sum  of  £131  Is.  9d., 
with  interest  thereon,  might  be  declared  a  charge  upon 
Anglefield,  and  that,  for  the  purposes  of  satisfying  such 
charge,  Anglefield  might  bo  ordered  to  be  sold  free  from 
the  covenant  above  mentioned,  and  that  •  out  of  the 
proceeds  of  such  sale  the  sums  claimed,  with  interest 
and  costs,  might  be  paid. 

By  an  order  of  the  10th  of  February,  1890,  made 
in  this  action  by  Stirling,  J.,  it  was  ordered  that 
the  defendant  William  Slimon,  should  be  appointed  to 
represent  all  other  persons  interested  in  the  benefit  of 
the  said  covenant  for  the  purpose  of  deciding  the  ques- 
tion whether  the  charge  claimed  by  the  plaintiffs  should 
override  such  covenant. 

The  defendant  Dowton  did  not  enter  an  appearance 
in  the  action  ;  the  defendant  Slimon  put  in  a  defence. 
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admitting  the  several  allegations  contained  in  the  state- 
ment of  claim,  and  above  shortlf  stated,  for  the 
purposes  of  this  action  only,  and  for  no  other. 

It  was  stated,  though  not  in  evidence,  that  if  Angle- 
field  was  sold  subject  to  the  covenant,  the  proceeds  of 
the  sale  would  be  merely  nominal. 

The  sections  of  the  Public  Health  Act,  1875,  so  far 
as  thej  are  relevant  to  this  reportp  are: — Section  4. 
**  *  Owner '  means  the  person  for  the  time  being 
receiving  the  rack  rents  of  the  lands  and  premises  in 
connection  with  which  the  word  is  used,  whether  on  his 
•own  account  or  as  agent  or  trustee  for  any  other 
I>erson,  or  who  would  so  receive  the  same  if  such  lands 
or  premises  were  let  at  a  rack  rent." 

*' Section  150,  Where  any  street  within  any  urban 
dibtrict  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)  •  •  .is  not  sewered, 
levelled,  paved  .  .  .  and  made  good  .  .  . 
to  the  satisfaction  of  the  urban  authority,  such 
authority  may|  by  notice  addressed  to  the  respectiYO 
owners  or  occupiers  of  the  premises  fronting,  adjoiningi 
or  abutting  on  such  parts  thereof  as  may  require  to  be 
sewered,  levelled,  paved  .  .  •  require  them  to 
sewer,  level,  pave  ...  or  make  good  .  .  .  the 
same  within  a  time  to  be  specified  in  such  notice. 
If  such  notice  is  not  complied  with,  the  urban 
authority  may,  if  they  think  fit,  execute  the  works 
mentioned  or  referred  to  therein ;  and  may  recover  in  a 
summary  manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default,  according  to  the 
frontage  of  their  respective  premises.*' 

**  Section  S57.  Where  any  local  authority  have  in- 
curred expenses  for  the  repayment  whereof  the  ovner 
of  the  premises  for  or  in  reepect  of  which  the  same 
are  incurred  is  made  liable  under  this  Act,  or  by  any 
agreement  with  the  local  authority,  such  expenses  may 
be  recovered,  together  with  interest  at  a  rate  not 
exceeding  fife  pounds  per  centum  per  annum,  from  the 
date  of  service  of  a  demand  for  the  same  till  payment 
thereof,  from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for  which  such 
expenses  have,  been  incurred,  and  until  recovery  of  such 
expenses  and  interest  the  same  shall  be  a  charge 
on  the  premises  in  respect  of  which  they  were  in- 
curred." 

Alexander  Macmorrant  for  the  motion. — These  ex- 
'penses  are  expenses  which  come  under  section  257.  The 
charge  which  is  given  by  the  Act  is  a  charge  on  the 
actual  land,  not  upon  any  one  particular  interest :  The 
ToUenham  Local  Board  v.  BoweU,  29  W.  E.  36,  15 
Ch.  D.  378,  followed  by  Jessel,  M.K.,  in  The  Corpora^ 
Uon  of  Birmingham  y.  Baker,  17  Gh.  D.  782  (seepage 
785,  referring  to  the  judgment  of  James,  L.J.,  in  the 
first-named  case). 

Edward  Beaumont^  for  the  defendant  Slimon.^Xhe 
plaintiffs  practically  propose  to  cut  off  the  defendants* 
view  of  the  sea.  As  to  The  Corporation  of  Birming' 
Jiam  V.  BaJcer,  it  is  probably  clear  enough  that  where 
there  is  a  house  subject  to  any  number  of  mortgages  or 
charges  in  succession,  the  charge  for  improving  the  pro- 
^rty  comes  in  front  of  them  all.  That  is  not  the  case 
here,  where  Slimon  has  only  an  easement  over  the  pro- 
perty and  a  restrictive  covenant.  I  admit  I  must  argue 
to  some  extent  by  analogy.  If  this  were  the  case  of  a 
school  board  or  a  railway  company  buying  under  com- 
pulsory powers  it  would  not  be  necessary  to  give  notice  to 
filimon  to  treat ;  he  would  not  have  an  ownership  in 
land,  but  would  be  a  person  having  interests  injuriously 
affected,  and  would  have  to  be  compensated :  Glark  v. 
School  Board  for  London,  22  W.  B.  354,  L.  R.  9  Ch. 
App.  120;  Duke  of  Bedford  v.  Daweon,  L.  B.  20  £q. 
353,  2i  W.  B.  Dig.  236.  Where  the  Legislature 
means  to  give  a  public  body  power  to  destroy  and 


put  an  end  to  easements,  that  is  done  is  pbdii 
and  unmistakable  language:  Artisans*  DweUiogi  Act 
(38  &  39  Vict  c.  36),  s.  -20.  It  is  not  fai  seooid- 
ance  with  the  true  construction  of  the  Aet  that  th« 
premises  should  be  dealt  with  free  from  thsse  negi. 
tive  restrictions ;  the  land  can  only  be  sold  sf  the 
local  board  find  it.  Besides,  this  is  not  an  impfovenuat 
to  the  land  such  as  a  road  or  a  sewer  would  be  to  Imild- 
ing  land,  for  by  the  nature  of  the  land  it  cauiot  be 
built  upon.  Then  how  can  anyone  who  hsi  oqIj  s 
negative  easement  redeem  a  charge  upon  IsDi,  nippoi- 
ing  the  charge  came  under  mortgage  or  any  oDier  way? 
If  the  authority  entitled  to  the  charge  had  s  statatoij 
power  to  sell,  they  could  not  sell  free  from  esasoMiti. 
The  fact  that  Slimon  has  paid  his  share  on  flu  other 
half  of  the  road  on  his  own  side  is,  of  oonise,  eon- 
ceded. 

Maemorran  was  not  called  upon  to  reply. 

Stibldco,  J.^I  have  no  doubt  this  appIioatioB  mm 
a  new  point,  but  it  seems  to  me  to  be  governed  in  pris- 
ciple  by  the  decision  which  I  have  been  referred  to  in  T&i 
Corporation  of  Birmingham  v.  Baher,  Under  the 
powers  conferred  by  the  Public  Health  Act  of  1875,  the 
local  board,  who  are  the  plaintiiZs  in  this  esse,  hne 
made  a  public  road  which  runa  to  a  c^nsideraUe  extoat 
along  a  piece  of  land  belonging  to  the  defendant  Dov- 
ton.  The  defendant  Dowton  is  entitled  to  thii  laad, 
called  Anglefield,  in  fee  simple,  subject  to  certain  re- 
strictive covenants,  which  prevent  him  from  bnildiag 
upon  it,  and  as  I  am  told,  subject  to  those  oofeoaati, 
this  piece  of  land  is  really  worth  little  or  nothing.  The 
cost  of  making  the  road  is  £131,  or  rather  tbs  propor- 
tion of  it  which  is  attributable  under  the  Act  to  thii 
piece  of  land  is  £131 — a  substantial  sum— ^nd  the 
plsintifis,  the  sanitary  authority,  are  unable  to  reoofer 
that  from  Dowton  personally.  That  being  so,  eeetjea 
257  applies.  Turning  to  section  4,  the  defliUCion  of 
^*  owner  *'  to  be  found  there  amounts  to  thii,  that  any 
person  for  the  time  being  receiving  the  rack  reot  o( 
premises  is  the  owner.  That  I  believe  has  been  heU 
to  be  so,  even  though  he  may  have  no  title  at  all  and 
another  person  is  the  real  owner ;  and  he  is  so  aooordfa^ 
to  the  terms  of  the  Act,  whether  he  is  reoeinag  it  on  hi 
own  account  or  as  agent  of  another  person,  so  that  it 
may  be  recovered  from  the  agent  of  a  perion  who  if 
actually  iu  receipt  of  the  rack  rent  of  the  property. 
That  being  the  very  wide  sense  in  whieh  the  vori 
owner  is  used,  what  is  the  language  of  section  857  vilh 
reference  to  the  charge  P  "  Until  the  recovery  of  Muh 
expense  and  interest,  the  same  shall  be  a  charge  on  the 
premises,"  not  on  the  interest  of  the  owner  in  the 
premises,  but  on  the  premises  themselves.  That  meaai 
in  the  land  itself,  and  it  accordingly  has  been  held  Iv 
Jessel,  M.B.,  in  the  case  of  The  Corporation  of  Sfr- 
mingham  v.  Baker  that  a  charge,  under  section  S57, 
extends  to  what  he  terms  the  whole  proprietorriiip  ia 
the  land,  not  in  any  particular  section  or  portion  o(  the 
proprietorship,  but  on  the  whole,  and  in  that  partiealar 
case  he  held  the  charge  thus  created  took  preoedene» 
of  a  mortgage  on  the  land  in  respect  of  which  theohaige 
was  sought  to  be  enforced. 

It  is  said  that  this  charge  does  not  take  precedence  of 
these  restrictive  covenants.  I  am  unable  to  accede  to  that 
If  I  did  so  I  should  be  holding  in  this  particular  eiae 
that  the  charge  was  constituted,  not  on  the  land  itnlfi 
but  on  the  interest  of  the  particular  person  who  happcai 
to  be  the  owner  in  fee  simple.  I  cannot  aeoeds  to  that 
argumenti  and  it  seems  to  me  to  be  contrary  to  tt« 
decision  which  was  given  in  The  Corporation  of  Bit' 
mingham  v.  Baker, 

I  think,  therefore,  that  I  must  declare  the  plaiatio 
are  entitled  to  their  charge  upon  the  land,  and  that '^^ 
the  purpose  of  satisfying  the  said  charge  the  pretfMS 
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oJled  Anglefleld  may  be  ordered  to  be  sold  free  from 
the  eoTenent  la  question. 

Solidtozs   for   the  plaintiffs,   Oldman.ilt    Gldbhum, 
for  R  8,  Daniell,  Manningtree. 

Solioitors  for  the  defendant  Slimon,    Ohamberlaynef 
Beaumonif  <^  Taylor. 


Chan.  Div.  (Kekewioh,  I  lir      o 

J.,  for  Kay,  J.)        C  ^*3r  »• 

Tjsasak  &  Sons  v.  Kinahot,  Ltlb,  &  KnrAHAir 
(LnaTBB).  (a.) 

Pmdice — Service  out  of  furUdidion — Sequestration^^ 
Patents,  Designs,  and  Trade-M^rhs  Act,  1883  (46  <fe 
47  Vief.  c.  57),  M.  90,  107,  111,  117—5.  8.  0.,  1883, 
ord.  11,  rr.  1  (f),  2. 

In  an  fteiion  to  reefrain  infringsmsnt  of  the  plaintiffs' 
irade-marks,  the  defendants  being  a  company  having 
their  principal  place  of  business  in  BeHfast,  and  supply- 
ing  customers,  but  having  no  agents  in  England^  an  order 
made  ex  parte,  giving  leave  to  serve  the  torit  out  of  the 
jurisdidion^  urns  discharged. 

The  fad  that  a  motion  on  behalf  of  the  plaintiffs  to 
reUfy  the  register  by  striking  out  the  defendants^  trade- 
^wxrk  is  pending  is  not  material  in  considering  the 
Isianee  of  convenience  to  the  parties. 

Motion. 

This  action  was  oommenced  to  restrain  the  infringe  - 
ment  of  the  plaintifis'  registered  trade-marks. 

The  defendants  were  a  oompanj  having  their  principal 
pUoe  of  bnsiness  in  Belfast,  and  having  a  considerable 
boBiness  in  Ireland  and  elsewhere,  but  supplying  oom- 
paratively  few  customers  in  England,  and  having  no 
«gent8  in  England. 

The  plaintiffs  had  obtained  an  ex  parte  order  giving 
leave  to  eerve  the  writ  out  of  the  jurisdiction,  and  had 
gifen  to  the  defendants  notice  of  motion  to  rectify  the 
Rgistcr  by  etriking  out  the  defendants'  trade-marks. 

This  was  a  motion  on  behalf  of  the  defendants  to  dis- 
charge the  order  for  service  out  of  the  jurisdiction. 

Benshaw,  Q.C.,  and  Whinney^  for  the  defendants.—- 
An  injunction  could  not,  if  granted,  be  rendered 
sffectual  against  the  defendants  by  sequestration,  since 
thej  have  uo  goods  within  the  jurisdiction ;  leave 
should  not  therefore  have  been  given  to  issue  the  writ : 
Mofshda  V.  Marshall,  38  Ob.  D.  330,  36  W.  B.  Dig.  161 ; 
^sWand  v.  Broxburn  Oil  Co.,  37  W.  B.  470, 41  Ob.  D. 
S42.  The  courts  in  Scotland  and  Ireland  have  jurisdic- 
tion to  rectify  the  register ;  the  plaintiffs  could,  therefore, 
have  bronght  their  motion  to  rectify  before  the  court  in 
Ireland,  and  cannot  say  that  their  motion  and  action 
ihonld  be  tried  together  on  the  ground  of  convenience : 
PfttenU  Act,  ss.  90,  107,  111,  117. 

Ifarfen,  Q.C7.,  and  Willis  Bund,  for  the  plaintiils.— 
Sending  goods  to  private  customers  in  this  country  with 
the  plaintiffs'  trade-marks  is  a  paseing  off  of  their  goods 
hj  the  defendants  as  much  as  sending  them  to  agents. 
The  plaintiffs  could  enforce  an  injunction  by  seising  the 
Pendants'  goods  at  the  Custom  House.  It  is  doubtful 
Aether  there  is  jurisdiction  in  the  courts  of  Scotland 
«d  Ireland  to  rectify  the  register.  Section  111  of  the 
ratents  Act  doea  not  confer  jurisdiction.  The  motion 
^  rectify  and  this  action  should  be  tried  together  on 
we  ground  of  convenience,  since  the  same  evidence  will 
he  rfQnired  in  bath  proceedings. 

KttawioH,  J. — ^This  jurisdiction  requires  to  be  care- 
'Uly  watched  and  carefully  exercised,  and  the  court  has 


(>*)  Bepoited  by  Jambs  H.  Baxbwbll,  Esq.,  Barrister- 
at-Law. 


a  light  to  review  the  exercise  of  its  discretion  when 
additional  facte  are  brought  to  its  notioe.  The  present 
case  is  that  of  traders  carrying  on  bnsiness  in  Ireland, 
and  the  ground  on  which  service  out  of  the  Jurisdiction  was 
applied  lor  was  that  an  injunction  was  claimed  to 
restrain  the  sale  of  goods  with  certain  trade-marks. 

Where  are  those  goods  sold  P  It  is  sworn  that  the 
defendants  have  no  business  premises  and  no  agents  in 
England ;  but  th^  do  supply  oooasional  customers  in 
England,  and  they  have  a  large  bnsiness  in  Ireland  and 
elsewhere.  It  is  said  that  an  injunction  could  be 
enforced  in  this  country  by  sequestration  of  the  defend- 
ants' goods,  but  no  goods  of  the  defendants  ever  come 
to  this  country,  the  goods  come  to  customers ;  there  i9, 
therefore,  nothing  of  the  defendants  in  this  country  to 
proceed  against. 

As  regards  the  bnsiness  of  the  defendants  carried  on 
elsewhere  than  in  Ireland  and  England,  it  must  be 
treated  as  immaterial ;  there  is  no  reason  to  prefer  Eng- 
land or  Ireland  as  the  forum. 

But  as  regards  the  Irish  business  the  action  ought  to 
be  an  Irish  action,  the  witnesses  are  in  Ireland  and 
discovery  must  be  had  in  Ireland.  Under  B.  S.  0., 
ord.  11,  r.  2,  the  comparative  cost  and  convenience  of 
both  parties,  and  the  dispatch  of  bnsiness  have  to  be 
considered,  and  also  the  residence  of  the  defendants, 
which  is  in  this  case  in  Ireland. 

With  regard  to  the  argument  founded  on  the  motion 
to  rectify  the  register,  there  was  a  motion  of  that  char- 
acter in  Marshall  v.  Marshall^  and  there  is  no  sub- 
stantial difference  between  the  motion  in  that  case, 
which  was  to  place  a  mark  upon  the  register,  and  that 
in  the  present  case,  which  is  to  strike  out  a  trade- 
mark. 

I  am  not  satisfied,  therefore,  that  that  motion  ought 
to  interfere  with  the  balance  of  eonvenience,  and  the 
order  must  be  discharged,  with  costs. 

Solicitors,  LinJdatsr  A  Co. ;  Paddison,  Son,  A  Fulli- 
love. 


Q.  B.  Div.  (Lord  Coleridge,  I  ,„^^  , « 

O.J.,andWillF,J.)       /  ^"''^^*- 

HuTH  9.  Clarke,  (a.) 

Local  government — Exeoutive  committee  of  county  council 
'^Delegation  of  powers  to  sub-committees^- Contagious 
BUeates  iAnimaU)  Act,  1878  (41  A  42  Vict,  e.  74)— 
Local  Government  Act,  1888  {BOdiBl  Viet  e,  41),  s.  28. 

A  county  counoU,  as  the  local  authority  for  carrying 
out  the  provisions  of  the  Contagious  Diseases  {Animals) 
Act,  1878,  had  appointed  an  executive  committee,  who 
had  delegated  to  a  sub-committee,  as  authorized  by  schedule 
6  (5)  (6)  of  that  Aety  the  exercise  of  powers  under  that 
Act,  Subsequently  an  Order  in  Council  was  issued, 
calling  upon  the  local  authorities  to  take  steps  against 
rabies  under  the  powers  given  them  by  the  Act  cf  1878, 
and  the  executive  committee  thereupon  issued  regulatums 
against  rabies  on  their  own  authority,  for  breach  of 
which  regulations  the  oppellant  had  been  fined. 

Held,  that  the  executive  committee  had  the  right  to 
issue  sueh  regulations,  since,  in  delegating  their  powers, 
under  the  Act  of  1878,  to  a  sub' committee,  they  had  in 
no  way  parted  with  their  original  powers  as  local 
authority  under  that  Act. 

Case  stated  by  the  justices  of  Sussex  sitting  at  petiiy 
sessions  at  Chichester. 

The  appellant  had  been  convicted  and  fined  for 
letting  his  dog  out  <<  unmuzzled  and  not  under  proper 
control "  against  the  provisions  of  an  Order  of  Council 


(a.)  Beported  by  Spenobb  L,  Hollaitd,  Esq.,  Barrister- 
at-Law« 
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High  Court. 


HuTK  V,  OiJLBxi.— Cook  v.  Cook. 


HiOH  Goov. 


in  1887  aod  reoenUy  extended  to  the  oonntj  of  Bnnez 
lij  an  order  of  the  •Ezecatire  Committee  of  the  County 
Connoil  of  Snaeez  in  March,  1890.  By  the  Looal 
GoTernment  Aot,  1888,  s.  8  (ziiL),  oounty  oonnoOs 
heoome  the  looal  authority  empowmd,  among  other 
things,  to  carry  out  the  prOTislons  of  the  Contagions 
Diseaaes  (Animals)  Aot^  1 878,  against  rabies.  The  county 
connoil  of  Sassez  appointed  an  ezecntire  committee, 
and  in  Ootober,  1889,  the  ezecntive  committee  delegated 
to  a  sub-committee  their  powers  for  carrying  ont  the 
provisions  against  the  spread  of  rabies  under  the  said  Act 
of  1878.  In  March,  1890,  the  ezeontiTe  oommittee, 
howcTcr,  issued  the  order  against  nn-mnziled  dogs.  It 
was  contended  that,  having  delegated  their  powers  under 
the  Act  of  1878,  the  ezeontive  committee  had  dsprived 
themselves  of  power  to  issae  this  particular  order  affect- 
ing rabies  in  dogs. 

(Hlly  for  the  appellant. — ^The  sub-committee  wan  the 
only  proper  authority  to  issue  such  an  order.  The 
ezeontive  oommittee  having  delegated  their  powers  in  this 
respect  to  the  sub-committee  without  limit  of  time,  they 
could  only  recover  their  powers  by  revoking  the  authority 
given  to  the  sub-committee. 

Gore,  for  the  respondent,  was  not  called  npon« 

Lord  COLEBiDGB,  C.J. — By  the  incorporation  of  the 
Act  of  1878  in  the  Local  Government  Act  of  1888  the 
oounty  council  in  this  case  have  become  the  duly  consti- 
tuted local  authority  in  this  district  to  exercise    the 
powers  given  to  such  looal  authorit>y  under  the  Act  of 
1878.    In  the  county  oounoil  there  have  been  properly 
formed  sub-committees  to  whom  the  ezecutive  oommittee 
may  delegate  such  powers  (other  than  rating  powers)  as 
they  may  think  fit  under  the  provisions  of  schedule  6 
(6}   of  the  Contagions  Diseases  (Animals)  Act,   1878, 
including,   of  course,  all  the  powers  given  them  under 
that  Act,  or  by  subsequent  Orders  in  Council  for  the  pre- 
vention of  diseases  such  as  rabies.    As  a  matter  of  fact, 
this  county  council  of  Snssez  did,  in  Cotober,    1889, 
delegate  to  a  sub-committee  such  powers.     Subsequently 
an  Order  in  Council  affecting  rabies  in  dogs  was  ez- 
tended  to  the  oounty  of  Bnssez,  and  the  looal  authority 
was  called  upon  to  take  steps  to  carry  out  this  order. 
Thereupon,   in  March,  1890,  the  ezecutive  committee 
issued  the  order  against  dogs  going  about  unmuzzled  and 
not  nnder  control,  under  which  the  appellant  was  prose- 
cuted and  fined.    There  were  no  regulations  issued  by 
the  sub-committee  upon  this  subject,  such  as  might  have 
been  made  under  the  powers  delegated  to  them.    The 
regulations  made  by  the  ezecutive  committee  have  not 
been  ooniravened  by  any  other  authority.    It  is,  how- 
ever, snggested  that  because  there  did  eziat  another 
authority,  such  as  the  sub-committee,  which  might  have 
issued  regulations  inconsistent  with  those  issued  by  the 
ezecutive  committee,  there  must  be  assumed  to  have  been 
no  power  in  the  ezecutive  to  issue  those  regulations.  But 
delegation  does  not  imply  denudation  of  original  powers. 
Those  delegated  powers  might  be  resumed  if  the  ezecu- 
tive oommittee  thought  fit.     Saoh  an  act  of  delegation 
ezpresely  implies  that  the  authority  which  is  the  subject 
delegated,  can  always  be  resumed,  unless  there  is  some- 
thing in  the  act  of  delegation  inconsistent  with  snoh 
resumption.    In  every  other  case  there  is  impliedly  a 
liability  to  the  resumption  of  the  original  powers  by  the 
delegating  authority.      There    is   here  no  oonfiiot   of 
jurisdiction  at  all.    I  am  of  opinion  that  the  ezecutive 
oommittee  had  the  right  to  ezeroise  this  power  and  issue 
the  regulations,  and  that  the  magistrates  were  entitled 
to  convict  under  them. 

Wills,  J.— I  am  of  the  same  opinion.  What  is  the 
meaning  of  the  word  ddegate  ?  There  is  an  instance  of 
its  use  for  nearly  thirty  years  under  24  Sc  25  Vict.  c.  58 
as  a  term  for  those  who  hand  in  votes  at  university 
elections,  and  one  which  illustrates  its  ordinary  and 


popular  meaning.  The  word  does  not  imply  in  lay 
sense  a  parting  with'  the  power  delegated,  bat  orij  a 
conferring  of  authority  upon  another  person,  vUdi 
authority  the  giver  might,  if  he  chose^  ezeioiso  hiaidf. 
The  mazim  delegattu  nan  potest  delegare  nndoobtedlj 
conveys  this  signification  of  the  word«  It  is  never  iind 
in  tezt-books  so  as  to  convey  the  meaning  tkat  tin 
person  delegating  the  power  impliedly  parts  with  tin 
right  to  ezeroise  that  power.  In  matters,  for  iastews,  of 
contract,  the  ezpression  only  impUes  the  leUtiosAip  of 
principal  and  agent. 

By  clause  6  of  schedule  6  of  the  Act  of  1878  the 
ezecutive  committee  shall  have  all  the  powers  of  thsloeil 
authority,  ezoept  the  power  to  make  a  rate,  and  in  tiinr 
delegation  of  diese  powers  or  any  of  them  to  a  nb- 
committee  there  is  nothing  to  restrict  the  sxeroiie  ty 
the  ezecutive  committee  of  the  original  powers  so  givoa 
them. 

Appeal  dUmisted, 

Solicitors  for  the  appellant,  If.  Abraham  #  Ce, 

Solicitor  for  the  respondent,  E,  Sowtan, 


Prob.  Dlv.  ft  Adm.  Div.  i 
Divorce.  ! 


April  15. 


Cook  o.  Cook,  (a.) 
Land  Charges  Registration  and  Searches  Act,  1886  (51 

««•  52  Viet.  e.  bV^Dlvoroe^Order  for  aHmetig'-Wfit 

of  sequestration — Segiitration-- Porter  to  vaeats  rffih 

tration. 

Where  a  writ  of  sequestration  has  been  issued  end  isHf 
regUtered  under  the  Land  Charges  Begistratisn  Mi 
Searches  Aet,  1888,  there  is  no  porter  under  the  Ad  er 
inherent  in  the  court  to  order  the  regittratioi^  U  ^ 
vacated,  even  hg  consent  of  all  parties  eoneemeif  «s/ 
although  the  writ  is  eatisfied  bg  payment. 

This  was  the  hearing  of  a  summons  adjourned  fm 
chambers  into  court  ciJling  on  the  petitioner  to  ihoT 
cause  why  two  writs  of  seqneetration  issued  in  the  etois 
should  not  be  discharged  and  the  registration  tbsnof 
vacated  upon  payment  into  court  by  Wm.  Hall  Wtnsn  of 
the  sum  of  £182  199.  2d.  or  such  other  sum  ss  mifht  be 
found  due  to  the  petitioner.  The  writs  of  seqeestrstus 
were  issued  to  enforce  payment  of  sJimonj  pendente  ^ 
and  tazed  costs,  which  the  respondent  had  been  or^^ 
to  pay,  and  on  the  7th  of  March,  1889,  th^  were  m 
registered  at  the  office  of  the  Land  Begiatry  under  and  a 
pursuance  of  the  Land  Charges  Begistratioa  tad 
Searches  Act,  1888.  Pending  proceedings  in  gi 
Ghanoery  Division,  the  respondent  assigned  his  intocea 
in  the  premises,  and  subsequently,  on  the  19th  of  I^**"" 
ber,  1889,  Kay,  J.,  made  an  order,  which  i«^^ 
directed  that  upon  payment  into  court  by  the  said  W.  B* 
Warren  of  the  sum  of  A250,  the  petitioner  in  *l»*»*^ 
should  do  and  concur  in  all  neceesary  acts  for  ths  m- 
charge  of  the  sequestrators  named  in  the  two  »rf*"  * 
sequestration.  The  £260  was  paid  into  courts  sndtlj 
petitioner,  in  pursuance  of  the  before  mentioned  «*rol 
Kay,  J.,  applied  to  the  officials  of  the  registiy  to  vicrtj 
the  registration,  but  was  informed  that  Bowen,  ^^^^j*]* 
other  judges  at  chambers  had  refused  similar  apphonov 
on  the  ground  that  there  is  no  provision  in  the  itotw 
for  vacating  any  writ  or  order  affecting  land. 

auer,  for  the  respondent,  sUted  that,  •1*J"««^"®^ 
appeared  for  the  petitioner,  both  sides  were  sgieoo  sito 
the  order  if  the  court  had  power  to  make  it.— By  •*•"•■ 
14  of  the  Land  Charges  Begiatration  and  Seaiohw^ 

(a.)  Reported  by  J*  Geraud  Lawo,  Boq.,  Bsnirtrit* 
Lhw. 
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Court  op  Appeal. 


1888,  any  **  land  charge  *'  may  be  yaoated  by  the  order  of  a 
oonrt  or  judge.  Bale  7  of  the  Land  Chargefl  Bales,  1889, 
giTea  the  registrar  power  to  modify  or  oanoel  entries, 
and  ander  23  &  24  Ylot.  o.  115,  s.  2,  there  was  power 
in  the  Ck>art  of  Common  Fleas  to  enter  saUsfaotion  of 
Crown  debts  and  jadgments,  and  there  is  inherent  juris- 
diotion  in  eTery  oonrt  to  reToke  anything  done  by  its 
authority. 

Butt,  J. — I  onderstand  that  Bowen,  LJ.,  sitting  in 
ehunbers,  has  held  that  he  had  not  the  power  to  grant  a 
rimilar  applioation,  and  I  am  relnctantly  compelled  to 
ggree  with  him.  I  am  willing  to  assist  yon  as  far  as  I 
csn,  and  will  grant  that  part  of  the  applioation  which 
Olden  the  discharge  of  the  two  writs  of  sequestration, 
but  it  is  dear  that  the  Act  has  omitted  to  proyide  for  the 
Tsoation  of  their  registration. 

Solicitor  for  the  petitioner,  ff.  H.  Hood  Barrs, 

Solloitor  for  the  respondent,  W.  H.  Warren^ 

Ebbatvm.* 


From  Chan.  Div.  June  30 ;  July  1. 

In  r$    Ejead's    Teustbss*    and    Macdonald's 
Contbact.  (a.) 
Vendor  and  pureha§er^Coniracl—Tiae—8ale  by  irua- 

im  of  real  eitate^Power  of  truaUes  to  sell  eitate, 

ariting  im  death  of  tenant  for  li/e^Concurrtnce  of 

lenefieiariea, 

A  teitator  devieed  his  real  eitaie  to  truitetB  upon  truet 
to  pay  the  rente  to  hie  m/e,  and  after  her  deceaee  to  eell 
(hi  property  and  hold  the  income  in  trust  for  all  hie 
children  equally,  and  he  autJiorized  hie  trueteei  to  adjuet 
and  pay  all  daime  made  upon  hie  eetate.  The  eetate 
leing  ineolvent,  the  trueteee  contracted  to  iell  the  real 
tOate,  with  the  eoneent  of  the  life  tenant,  hut  the  pur- 
chaser declined  to  accept  the  title.  The  trueteee  eubee- 
quenUy  offered  to  obtain  the  eoneent  of  all  the  bene- 
fieiaria  to  the  eale  of  the  eetale. 

Hdd,  t?iat  the  trueteee  had  no  power  of  eale  under  the 
wm  during  the  life  of  the  teetator*e  widow. 

Held,  further  {/olUwnng  In  re  Bryant  and  Barning- 
hsm's  CoDtract,  ante,  469,  44  Oh.  D.  818),  that  the 
purchaser  could  not  he  compelled  to  ace^t  a  tiHe  other 
than  thai /or  which  he  had  contracted. 

Appeal  from  Chitty,  J. 

The  testator,  William  Henry  Head,  by  his  will,  gaTe 
and  devised  all  his  real  estate  to  Philip  Head  and  John 
Walker  npon  tmst  to  receiTe  and  pay  the  rents  to  his 
wife,  Martha  Head,  during  her  life,  and  aftor  her 
decease  upon  truet  to  sell  his  said  real  estate,  and  to  in- 
vest the  proceeds  of  such  sale,  and  to  hold  the  resulting 
income  in  trust  for  all  his  children  equally.  And  he 
authorized  his  tmstees  "  to  release  or  compound  any  debts 
owing  to  me  or  to  my  estate,  or  to  give  time  for  payment, 
or  to  take  such  security  for  payment,  and  to  adjuet  and 
paj  all  claims  made  upon  my  estate,  and  generally  to 
act  in  the  premiBes,  as  my  said  tmstees  or  trustee  shall 
in  their  or  his  discretion  think  fit."  The  two  trustees 
were  appointed  executors  of  the  will. 

•  Atkinson  t.   Bradford    Third  Equitable  Benefit 

I  Building  Society. — ^In  the  report  of  this  case,  ante,  at  p. 

632,  in  the  last  line  of  the  first  column,  for  the  words 

"tAe  cause  of  action  accrued'*  read  **  no  cause  of  action 

aecrued." 

a.)  Reported  by  H.  M,  Chabtbbs  Maopbbbson,  E«q., 
BarriBter-at-Law. 


The  tebtator  died  on  the  7th  of  November,  1889,  and, 
the  will  having  been  duly  proved  by  them,  the  executors 
fonnd  the  estate  insolvent,  and  with  the  consent  of  the 
tenant  for  life,  Mrs.  Head,  who  survived  the  testator, 
they  put  up  the  trust  property  for  sale  by  auction  on 
the  17th  of  December,  1889.  A  portion  was  then  pur- 
chased by  J.  Macdonald,  who  paid  a  deposit,  the  24th 
of  January  being  the  date  fixed  for  completion.  The 
purchaser  objected  to  the  title  of  the  trustees,  on  the 
ground  that  they  had  no  power  of  sale  during  the  life- 
time of  Mrs.  Head,  and  on  the  21st  of  January  the  pur- 
chaser definitely  refused  to  complete  the  contract,  and 
demanded  the  return  of  his  deposit.  The  trustees,  on  the 
29th  of  January,  offered  to  obtain  the  consent  of  the  other 
beneficiaries ;  but  the  purchaser  declined  to  accept  the 
title,  and  took  ont  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  for  a  return  of  the  deposit  and  a 
declaration  that  a  good  title  had  not  been  made  out 
by  the  trustees.     Chitty,  J.,  made  the  order  asked  for. 

The  tmstees  appealed. 

Cozens- Bardy,  Q.C.,  and  0.  L.  Clare,  for  the 
appellants. — ^The  estate  being  insolvent,  the  trustees 
had  a  power  of  sale  under  the  authority  to  adjust  and 
pay  all  claims  upon  the  estate.  At  all  events,  they 
could  make  a  good  title  with  the  consent  of  all  the 
beneficiaries. 

Bomer,  Q.C.,  and  Strickland,  for  the  respondent. — 
The  will  merely  gave  authority  to  the  trustees  to  manage 
the  estate  and  settle  any  claims  there  might  be  upon  it ; 
and  there  was  no  trust  for  sale.  The  beneficiaries  have 
not  even  now  consented,  and  even  if  they  have,  the 
purchaser  cannot  be  forced  to  accept  a  different  title 
from  that  which  he  contracted  for. 

They  referred  to  Forrer  v.  Nash,  14  W.  B.  8,  35 
Beav.  167;  Brewery.  Broadwood,  31  W.  B.  115,  22 
Ch.  D.  105 ;  In  re  Bryant  and  Bamingham^e  Contract, 
ante,  p.  469,  44  Ch.  J).  218. 

Cozene' Hardy,  Q.C.,  in  reply,  cited  Brown  v.  Higgs, 
4  Ves.  708. 

Cotton,  L.J. — ^The  first  question  in  this  case  is, 
whether  there  is,  under  the  terms  of  the  will,  a  charge 
on  the  real  estate  which  gives  the  trustees  a  power  of 
sale.  In  my  opinion  there  is  not.  There  is  simply  an 
authority  to  pay  debts,  and  no  case  has  been  cited  which 
holds  this  to  be  a  charge.  The  trustees,  under  this 
clause,  have  merely  power  given  them  to  decide  what 
are  to  be  recognized  as  debts,  which  they  could  not 
otherwise  do,  and  have  no  enlarged  power  of  sale  given 
them. 

But  then  it  is  said  that,  evon  if  the  first  point  fails, 
the  trustees  can  make  a  good  title  to  this  property  by 
obtaining  the  consent  of  the  seven  beneficiaries,  who  are 
all  eui  juris.  First  of  all,  it  is  not  even  now  ascer- 
tained that  they  will  concur  ;  and,  even  if  they  do,  their 
title  must  be  investigated.  Then,  the  case  of  In  re  Bryant 
and  Barningham's  Contract  in  the  Court  of  Appeal  is 
in  point  to  show  that  a  purchaser  cannot  have  a  new 
and  different  title  put  upon  him  in  place  of  the  one  he 
contraoted  for. 

Fbt,  L.J.,  after  reading  the  material  parts  of  the  will, 
proceeded  as  follows : — The  words  of  what  is  commonly 
known  as  the  '*  management  clause  "  do  not  constitute 
a  charge  on  the  real  estate.  They  only  enable  the 
trustees  to  determine  what  are  proper  debts,  which  they 
can  only  pay  out  of  the  funds  on  which  they  are 
properly  chargeable.  No  case  has  been  produced  to 
show  that  this  authority  is  equivalent  to  a  charge. 

Then,  as  to  the  second  point.  If  this  consent  of  the 
benefieiaries  had  been  obtained  in  a  reasonable  time 
before  the  purchaser's  solicitor  had  given  notice  that 
he  had  put  an  end  to  the  contract  on  his  client's 
behalf,  possibly  the  vendors  might  have  enforced  it. 
This,  however,  was  not  so ;  an<)  even  now  their  consents 
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has  not  bean  actaally  obtained.  Therefore  the  trtuteee 
fail  in  their  appeal,  and  cannot  make  out  a  title  to  this 
property. 

Lopia,  L.  J. — In  this  oaae  there  is  no  charge  of  debts 
on  the  real  estate,  and  no  immediate  power  of  sale  gi? en 
to  the  trustees.  They  are  merely  authorized  to  settle 
claims,  but  are  not  directed  to  sell ;  nor  is  there  any 
enlargement  of  the  fund  oat  of  which  the  debts  are 
properly  payable.  The  consent  of  the  beneficiaries,  by 
which  it  is  proposed  to  make  a  good  title,  has  not  been 
clearly  proved ;  and,  even  if  it  were,  it  would  be  neces- 
sary to  inquire  iato  their  title,  which  th^  may  have 
incumbered  or  otherwise  deslt  with.  This  appeal  must 
falL 

Appeal  dUmiaed, 

Solicitors  for  the  appellants,  Barton,  Teates,  Bart,  & 
Burton,  for  Borne  A  Engell,  Staines. 

Solicitors  for  the  respondent,  Roy  <£;  Oartwright. 


From  Ohan.  Div. 


March  27. 


SlBUN  V.  PSASCE.  (a.) 

Building  iocietg — Imtrummt  of  disiolulion — Statutory 
majority  of  memhers^^Withdrawing  meniberi^''  Cease 
to  take  part  in  the  affaire  of  the  society" — Building 
aoeieties  Act,  1874  (37  A  38  Viet.  e.  42),  m.  20,  32. 

Section  32  of  the  Building  Societies  Ad,  1874,  provides 
that  a  society  under  that  Act  *'  may  be  dissolved  (inter 
alia)  hy  dissdution,  with  the  consent  of  three-fourths  of 
the  members  .  .  .  testified  by  their  signatures  to 
the  instrumeAt  of  dissolution.** 

The  rules  of  a  building  society  formed  under  the  Act 
provided  that  a  member  wishing  to  withdraw  should  give 
three  months*  notice  in  writing  to  the  seerektry  to  repay 
the  subscriptions  standing  to  his  credit,  and  that  members 
having^  given  notice  of  witMrawal  should,  **from  the 
dcUe  of  such  notice,  cease  to  take  part  in  the  affairs  of  the 
society.**  Sixty 'nine  members  had  given  notice  of  with' 
drawal,  but  had  not  been  paid  off,  when  an  instrument 
of  dissolution  was  executed,  which  was  signed  by  fifty' 
Hven  out  of  the  seventy-four  remaining  members,  but  by 
none  of  the  sixty-nine  withdrawing  memben. 

Held  (affirming  the  decision  of  North,  J.),  that,  upon 
the  true  construction  of  the  rules  {which  would  otherwise 
eonfiiet  with  the  Ac(),  withdrawing  members  were 
merely  precluded  from  taking  any  part  in  the  affairs 
of  the  society  as  a  going  concern,  but  that  they  were 
still  *'  members  **  within  the  meaning  of  section  32  of 
the  Act,  and  must  therefore  be  taken  into  account  in 
^determining  whether  the  instrument  of  dissolution  had 
been  signed  by  the  rtquisite  statutory  majority  of  the 
msmlbeTS. 

In  re  Sheffield  and  South  Yorkshire  Permanent  Build- 
ing Society,  22  Q.  B.  D.  470,  37  W.  B.  Dig.  29,  ex- 
plained and  didinguishtd. 

Appeal  from  North,  J. 

This  action  was  brought  against  the  trustee  of  the 
East  Dulwich  295th  Starr-Bowkett  Building  Society  and 
the  society  itself,  by  a  withdrawing  member,  on  behalf 
of  himself  and  other  withdrawing  members,  for  a 
declaration  that  a  deed  of  dissolution  of  the  society  was 
void,  on  the  ground  that  it  was  not  signed  by  a  statu- 
tory majority  of  the  members  (the  withdrawing  mem- 
bers, who  had  not  been  paid  the  amounts  due  to  them, 
not  having  been  taken  into  aooount),  and  for  an  injunc- 
tion to  restrain  the  dissolution  of  tlie  society. 

Section  20  of  the  Building  Societies  Act,  1874,  pro- 
vides that  **  any  ceitificate  of  incorporation  or  of  regis- 

(o.)  Beported  by  B,  H.  DjkanB|  E^q.,  Barrister-at-Law. 


tration  or  other  document  relating  to  a  society  mder 
this  Act,  purporting  to  be  signed  by  the  registrar,  ihsQ 
in  the  absence  of  evidence  to  the  contrary,  be  reoelTed 
by  the  court  and  all  courts  of  law  and  equity  and  die- 
where  without  proof  of  the  signatures." 

Section  32  provides  that  "a  society  under  tbii  Act 
may  terminate  or  be  dissolved"  (infer  a/ta}—"(l)  Upoa 
the  happening  of  any  event  declared  by  Its  rtales  to  be 
the  termination  of  the  society ;  (2)  By  dissolvtioB  in 
manner  prescribed  by  ita  rules  ;  (3)  By  dissolutioa  with 
the  consent  of  three-fourths  of  the  memben,  faoldiBg 
not  less  than  two-thirds  of  the  number  of  shares  in  the 
society,  testified  by  their  signatures  to  the  instrameat  of 
dissolution  " ;  and  that  *'  the  instrument  of  diaohita 
and  all  alterations  therein  shall  be  registered  in  the 
manner  pro? ided  for  the  registration  of  rules,  and  ihsll 
be  binding  upon  all  the  members  of  the  sodetf.*' 

Bule  3  of  the  society's  rules  provides  that:— ^'Tbe 
taking  up  or  subscribing  for  one  or  more  shares  ihall 
constitute  membership  on  payment  of  four  weeb'  ivb* 
soriptionp.*' 

Bule  6  provides  {inter  alia)  that  any  member,  not 
having  executed  a  mortgage  to  the  society,  who  may 
continue  to  neglect  the  payment  of  his  sufasoriptioM 
until  the  flues  incurred  and  any  other  charges  due  are 
equal  to  the  amount  of  subscriptions  already  paid  \>j 
him,  shall  have  notice  of  arrears  sent  him  by  the  eeete- 
tary,  and  four  weeks  from  the  date  thereof  (unlesi  the 
amount  due  shall  be  previously  paid)  **  shall  then  csim 
to  be  a  member,  and  forfeit  all  the  moneys  paid  is 
respect  of  the  shares.'* 

Bule  18  provides  that  a  member  wishing  to  withdraw 
shall  "give  throe  months'  notioe  in  writing  to  the 
secretary  to  receive  back  subscriptions  standing  to  bii 
credit,  less  ali  fines  due  and  unpaid,  and  Is.  3d.  per 
share  per  annum  for  working  expenses  "  ;  and  also  tbat 
« in  case  of  any  loss  to  the  society,  from  whatever  canse^ 
the  member  withdrawing  shall  have  deducted  from  Ui 
aooount  a  fair  portion  with  other  members,  if  suob  Ion 
happens  before  his  notioe  to  withdraw  has  been  rsoeifed 
by  the  secretary  "  ;  and  that  *<  all  notices  of  withdranl 
shall  be  preserved  and  entered  by  the  secretary  in  the 
book  for  that  purpose  in  the  order  they  ure  received,  end 
the  withdrawing  member  be  paid  in  the  same  order  o( 
rotation  "  ;  and  that  "  the  secretary  shall  inform  tbe 
member  in  writing  when  the  money  is  ready  for  him  "; 
and  that  "  members  being  thirteen  weeks  in  airsar  (sb- 
less  out  of  employment  or  sick,  as  per  role  6),  or  hsfisf 
given  notice  of  withdrawal,  shall,  from  the  date  of  eneij 
notice, '  cease  to  take  part  in  the  affairs  of  the  eocie^i' 
but  may  cancel  such  notice  at  the  discretion  of  the  bosid 
of  management  *' ;  and  that  "  on  the  return  of  sobecri^ 
tions  the  withdrawing  member  shall  osnoel  his  psae-book 
and  surrender  it  to  the  society.'' 

Sixty-nine,  out  of  a  total  of  143  memben,  bsl 
given  nolioo  of  withdrawal,  but  had  not  been  repsid 
their  subscriptions  at  the  date  when  a  deed  of  disMla- 
tion  under  aection  32  of  the  Act  was  executed,  whkb 
deed  was  signed  by  fifty-seven  out  of  the  seventf^foar 
remaining  members,  who  had  not  given  such  notiei. 
None  of  the  withdrawing  members  had  signed  it.  Ibe 
instrument  of  dissolution  had  been  registsred,  ad  a 
certificate  of  registration  obtained  from  the  regietiar. 

North,  J.,  held  that  a  member  who  had  giren  noties 
of  withdrawal  did  not  cease  to  be  a  member  until  be  bed 
been  paid  off;  that,  consequently,  the  instramentof 
dissolution  was  not  signed  by  the  necessary  etstntof7 
majority  of  the  members,  and  that  such  instmmmt, 
being,  therefore,  invalid  under  the  Act,  eoold  not  bi 
made  valid  by  the  certificate  of  registration. 

The  defendants  appealed. 

^apter  Higgins,  Q.C.,  and  Bramwdl  Davis,  la  ^ 
appellants. — In  determining  whether  there  was  s  Mi' 
toiTj  majority,  the  withdrawing  menbon  oogbtio^ 
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baviDg  regard  to  the  societj'i  zules,  to  be  taken  into 
tocoont.    Otherwifle,  this  sooietj  oannot  be  diaeolfed,  as 
the  withdrawing  membera  are  nearly  equal  in  number 
to  the  other  members,  and  are  precladed  bj  the  rules 
from  taking  part  in  the  aitairs  of  the  society.    [Lindmt. 
L.J.— The  rules  cannot  OTerride  the  Act,  and  you  must 
cosatroe  them  with  reference  to  it.     Oottok,  L.J.— You 
can  take  the  diasolation  in  one  of  the  alternatife  ways.] 
The  withdrawing  membera  have  no  stake  in  the  society, 
and  ought  not  to  have  a  yoiee  in  the  matter.    Section  16 
of  the  Act  makes  it  obligatory  to  set  out  in  the  rules  the 
tarma  as  to  withdrawing.    The  notice  to  withdraw  ia 
irrerocable,  and  directly  it  ia  given  the  righta  of  the 
partiea  are  fixed,  and  are  not  aifected  by  the  mere  fact 
that  the  withdrawing  members  have  not  been  paid  off :  In 
n  Bhckhurn,  cfec.  Building  Society,  32  W.  R.  169,  24 
Ch.  D.  421.     [LiNDLBY,    L.J.,   referred   to    Walton  ▼. 
Edge,  33  W.   B.   417,   10   App.  Cae.  33.]      Here   the 
withdrawing  members  are  the  only  creditors,   and  if 
there  were  five  or  aiz  more  of  thorn  they  could,  if 
North,  J.y  is  right,  stop  all  proceedings  for  a  dissolution 
in  any  way.     On  withdrawal  of  their  abarea  the  holdera 
eeate  to  be  members  of  the  society :  In  re  The  Sheffield 
andSotUh  TorJuhire,  dtc,  SocUty,  22  Q.  B.  D.  470,  37 
W.  B.  Dig.  29.     [LiHDLBY,  L.J.— That  turned  on  aec- 
lion  14.]    The  two  cases  together  show  that  notice  ia 
the  operatiTe  fact,  and  not  repayment.     The  same  view 
ii  iBTolved  in  the  decision  in  Auld  t.  OlaBgow,  rfc, 
Building  Soeieiy^  85  W.  R.  632,  12  App.  Oae.  197.     In 
WalktT  T.  General  Mutual  Building  Society,  30  Oh.  D. 
777,  S6  W.  B.  Dig.  26,  the  point  decided  was  that  a 
difpate  between  the  society  and  any  member,  or  person 
elBiming  on  account  of  any  member,  was  to  be  referred 
to  arbitration  under  the  rules  there,  and  that  for  that 
particnlar  purpose    a  withdrawing    member   mnat  be 
deemed  to  be  a  member.    The  point  decided  in  Wright 
T.  Deeley,  4  H.  ft  0.  209,  was  much  the  same.    The  real 
qnettion  here  is,   what  ia  the  meaning  of   the  word 
"aaembers"  in  section  32  (3)?    It  must  mean  mem- 
bers who  hafe  all  the  rights  of  membera.     After  notice 
to  withdraw,  a  member  bscomes  simply  a  creditor.    It 
is  dear  on  rule  18  that  he  haa   no  more   right  to   a 
voice  on  the  question  of  diasolntion  than  as  to  any  of  ihe 
other  affairs  of  the  society.     It  makea  no  difference  to 
him  what  is  done  with  the  aociety  ;  in  any  case  he  must 
be  paid  the  full  amount  due  to  him  out  of  the  first 
money  aTailable :    Walton  t.  Edge,    It  conld  not  be 
contended  that   withdrawing   members  woald  have  a 
voice  in  deciding  on  an  amalgamation  or  transfer  of 
eogagementa  under  aection  33  of  the  Act. 

Farwll  {CozenB-Hardy,  Q,G,,  with  him),  for  the  re- 
ipondent.— The  aignatures  of  three-fourths  of  the 
nembers  are,  bj  section  32  (3),  required  to  the  inatru- 
ment  of  dissolution.  The  amount  standing  to  the  credit 
o«  "members"  in  the  society's  books  includes  the 
•monnta  to  the  credit  of  withdrawing  membera,  thua 
■dmitting  them  to  be  "  members."  The  fact  that  they 
ne  alao  creditors  does  not  make  them  the  less  mem- 
^:  Walker  ▼.  General  Mutual  Building  Society; 
Wright  ▼.  DeeUy.  Rule  18  does  not  say  they  shall 
"oeaaeto  be  membera,"  but  that  they  ahall  "ceaaeto 
take  part  in  the  affairs  of  the  society,"  though  the  ex- 
preeaion  "cease  to  be  a  member"  does  occur  in  rules  6 
^d  32,  where  it  ezpresaes  the  undoubted  intention. 
That  ahows  that  they  know  bow  to  uae  it  when  they 
nean  it.  The  words  *'  cease  to  take  part "  do  not  de- 
pviTe  the  withdrawing  members  of  the  right  to  take 
part  in  such  a  vital  tranaaction  aa  a  diaaolution.  In 
^^SheffUld  and  South  Tarhahire  ease  the  expreaaions 
M«d  are  to  be  conatrued  only  with  reference  to  the 
ttcte  of  that  case.    [He  was  stopped,] 

Bramwell  Davis,  in  reply.— The  withdrawing  members 
tto  dearly  treated  as  creditors  in  the  schedule.  For  the 
PurpoBes  of  section  32  they  are  creditors  only,  and  not 


members.  Rule  6  deals  with  a  totally  different  set  of 
circumstances.  By  that  rule  a  defaulter  ceases  to  be 
even  a  creditor,  and,  a  fortiori,  ceases  to  be  a  member. 
In  Walker  v.  General  Mutual  Building  Society  all  that 
was  decided  was  that  a  withdrawing  member  mig^t 
remain  a  member  for  the  purposes  of  being  bound  by 
the  rules  affecting  withdrawing  members.  In  the  She/^ 
field  and  South  Torkihire  caae  there  was  a  dear  decision 
that  upon  withdrawal  a  member  ceases  to  bo  a  member 
so  far  as  regards  liability. 

OoTTON,  L.J. — In  this  case  an  in j auction  has  been 
granted  to  restrain  the  society  from  acting  on  a  deed  of 
disaolation.  It  will  be  neceaaary  for  ua  to  look  both  at 
the  Act  and  at  the  rulea  of  the  aociety  in  order  to  deter- 
mine whether  theae  withdrawing  membera  are  to  be  con- 
sidered aa  being  atlll  membera.  I  will  deal  with  the  rulea 
firat,  and  endeavour  to  find  out  how  the  poaition  and 
qnaliflcation  of  memberahip  is  to  be  maintained,  and 
also  what  ia  to  be  done  by  the  membera.  [flia  lordahip 
read  the  material  part  of  rule  6,  aa  atated  above,  and 
proceeded  : — ]  I  notice  that,  becauae  it  is  the  rule  which 
definitely  states  when  the  contract  of  membership  is  to 
be  put  tji  end  to,  and  that,  in  a  certain  event,  a  member 
"  shall  cease  to  be  a  member." 

Now,  is  there  anything  like  that  in  rule  IS^the  rule 
relating  to  withdrawal  P    It  provides  that  the  member 
wishing  to  withdraw  is  to  give  three  months'  notice  in 
writing  to  the  secretary  to  receive  back  subscriptions 
standing  to  his  credit.    I  do  not  discuss  the  question 
whether  his  statue  is  affected  immediately  upon  his 
giving  the  notice  of  withdrawal,  or  not  until  the  end  of 
the  three  months,  because  I  do  not  quite  see  how  that  is 
material  to  the  question  we  have  to  decide.    The  rule 
goes  on  to  provide  that  all  notices  of  withdrawal  are  to 
be  preserved  and  entered  in  a  book  kept  for  the  purpose 
in  the  order  in  which  they  are  received,  and  that  the 
withdrawing  members  are  to  be  paid  off  in  the  same 
order,  and  that  the  secretary  is  to  inform  each  member  in 
writing  when  the  money  is  ready  for  him.     This  provi* 
sion  was  much  relied  on,'  and,  in  my  opinion,  the  with- 
drawing member  remains  a  member  after  he  has  given 
the  notice,  and  even  after  the  three  mouths  have  expired. 
He  ia  to  receive  hia  money  in  rotation  aa  a  member,  and 
aa  a  member  he  is  to  be  informed  when  it  is  ready  for 
him.    [His  lordship  next  read  that  part  of  rule  18  which 
provides  that  a  member  shall  cease,  from  the  date  of  his 
notice  of  withdrawal,  to  take  any  part  in  the  affairs  of 
the  society.]     That  has  been  very  much  relied  on;  yet  it 
ia  to  be  obaerved  that  it  applies,  not  only  to  withdraw- 
ing members,  but  also  to  members  who  are  in  arrear 
with   their  payments,  who,   though   not  expelled,  and 
though  their  shares  are  not  forfeited,  are  to  cease  to  take 
any  part  In  the  affairs  of  the  society.     If  they  were 
expelled  or  ceased  to  be  members  by  the  forfeiture  of 
their  shares,  it  would  clearly  be  unneceasary  to  provide 
that  they  ahould  cease  to  take  part  in  the  affairs  of  the 
society. 

Then  it  is  said  that,  as  these  withdrawing  members 
are  not  to  take  part  in  the  affairs  of  the  society,  they  are 
no  longer  members.  I  cannot  assent  to  that,  as,  for  the 
reaaoos  I  have  given  above,  it  is  clear  to  my  mind  that 
they  must  atill  be  membera  of  the  aociety.  But  it  is 
next  contended  that,  as  they  cannot  take  part  in  the 
affairs  of  the  society,  they  cannot  sign  this  deed  of  dia- 
aolution, and  therefore  it  cannot  be  signed  by  the 
prescribed  majority.  But,  in  my  opinion,  the  proper 
meaning  of  the  expression  is  that  they  shall  cease  to 
take  part  in  the  affairs  of  the  society  aa  a  contitiuing 
buainess.  it  does  not  prevtnt  their  doing  that  which, 
according  to  my  view,  the  Act  of  Parliament  requires 
them  to  do,  if  they  are  in  favour  of  ^e  diaaolution  of 
the  Bociety-'that  ia,  to  show  their  assent  by  signing  the 
deed.  I  do  not  think  that  is  taking  part  in  the  affairs 
of  the  society  within  the  fair  meaning  of  this  rule,  but 
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it  is  doing  something  which  the  Act  regoirea  to  be  done 
for  the  purpose  of  dissolving  the  society.  It  is  argued 
that  withdrawing  members  are  not  members  whose 
assent  is  required  by  section  32  of  the  Act,  whioh  must 
refer  only  to  members  who  haTe  the  full  rights  of 
members.  But,  in  my  opinion^  that  is  erroneous, 
because,  though  they  are  prevented  from  taking  part  in 
the  affairs  of  the  society  as  a  going  concern,  that  is  not 
inconsistent  with  their  remaining  members  and  con- 
tinuing to  hold  their  shares,  and  the  fact  of  their 
continuing  to  hold  their  shares  necessarily  involTes  that 
they  are  entitled  to  exercise  the  rights  in  respect  thereof 
of  which  they  are  not  expressly  deprived  by  the  rules. 
In  order  to  support  the  contention  ot  the  appellants  it 
would  be  necessary  to  give.dliferent  meanings  to  the 
word  "members"  in  different  parts  of  the  rules. 
In  some  parts,  as,  for  instance,  in  the  later  para- 
graphs of  rule  18,  money  standing  to  the  credit  of 
the  members  has  reference,  not  only  to  members  who 
have  not  given  notice  of  withdrawal,  but  also  to  those 
(to  whom  the  rule  is  then  referring}  who  have  given 
such  notice.  Then,  under  sub-division  (6)  of  paragraph 
3  of  section  32  of  the  Act,  the  deed  of  dissolution  is  to 
set  forth  "the  number  of  members,  and  the  amount 
standing  to  their  credit  in  the  books  of  the  society,"  and 
in  my  opinion  the  officers  of  the  society  cannot  be 
absolved,  by  putting  a  different  construction  upon  the 
rules,  from  taking  Into  account  what  is  required  under 
that  sub-division  of  section  82. 

Then  it  is  said  the  cases  are  against  the  withdrawing 
members  being  still  considered  members  of  the  society. 
But  the  only  case  on  whioh  I  think  the  appellants  can 
in  any  way  rely  is  Sheffield  and  South  TarJt$hire 
Building  Society^  and  that  gives  no  real  support  to 
their  contention,  because  the  decision  there  was  on  an 
entirely  different  point.  The  county  court  judge  had 
held,  and  properly  held,  that  certain  members  who  had 
given  notice  of  withdrawal  after  the  whole  of  their  pay- 
ments had  been  made,  were  not  liable ;  but,  as  regards 
certain  other  members  who  had  withdrawn  before  their 
shares  had  matured,  and  before  they  had  paid  the  full 
amount  payable  on  those  shares,  be  had  held  that,  under 
section  14  of  the  Act,  they  were  liable  in  the  winding 
up  for  the  amount  unpaid  on  their  shares.  I  cannot  see, 
looking  at  section  14,  how  the  decision  of  the  county 
court  Judge  on  that  point  could  have  been  right.  How- 
ever, the  grounds  relied  upon  by  the  appellants  here 
were  certain  expressions  used  by  the  Judges  in  the 
Divisional  Court  in  giving  Judgment  in  that  case.  I 
think  the  explanation  given  by  Mr.  Farwell  of  those 
expressions  is  the  correct  one^that  is,  that  they  were 
intended  to  be  applicable  to  those  members  who  had 
given  notice  of  withdrawal,  and  were  to  be  paid  off  as 
soon  as  any  funds  were  available  for  the  purpose,  and 
that  as  soon  as  that  payment  was  made,  then  the 
connection  of  those  members  with  the  society  was  com* 
pletely  severed.  That,  I  think,  is  the  fair  meaning  of 
what  was  said  by  Gave,  J.,  in  his  Judgment  in  22 
Q.  B.  D.,  at  p.  475. 

In  my  opinion,  therefore,  this  decision  of  North,  J., 
was  right. 

LnxDLVY,  L.J. — ^I  have  no  doubt  the  decision  of 
North,  J.|  is  right.  The  question,  to  my  mind,  turns 
upon  the  construction  of  an  Act  of  Parliament  whioh 
is  less  obscure  than  usual. 

First  of  all,  I  will  refer  to  this  instrument  of  dissolu- 
tion. I  cannot  myself  obtain  much  light  from  that 
document,  because  it  is  plain  to  me  that  the  word 
<•  members  "  is  there  used  sometimes  in  one  sense  and 
sometimes  in  another.  When  it  speaks  of  the  ^'  number 
of  members "  it  excludes  the  withdrawing  members ; 
when  it  speaks  about  *'the  amount  standing  to  the 
credit  of  members "  it  indndes  the  withdrawing 
members.  That  gives  one  no  help,  one  way  or  the 
other* 


Then,  as  regards  the  rules,  they  are  made  poaoiat 
to  the  Building  Societies  Act,  1874,  s.  16,  dnie  4 
of  whioh  provides  that  the  rules  are  to  legolate  the 
terms  upon  which  shares  may  be  withdnvn, 
and  upon  which  mortgages  may  be  ndeeoed; 
and  elause  14  provides  that  they  are  to  lepikfei 
''the  manner  in  which  the  society  .  .  ,  rImD 
be  terminated  or  dissolved."  AcoordinsJj,  tin 
rules  of  this  society  were  made  pursuant  to  thst  cnset- 
ment,  and  the  first  question  is  as  to  the  mflmiiig  ia 
those  rules  of  the  word  '*  members,"  of  whieh  tlie  Aet 
gives  no  interpretation.  [His  lordship  referred  to  nlei 
3  and  6,  and  proceeded  :— ]  Then  we  come  to  ths  iqIb 
relating  to  withdrawals  (rule  18)  which  is  importtitfc,iDd 
the  case  really  turns  upon  the  construction  of  that  nds 
taken  in  connection  with  the  Act  of  Parliament  Tot 
may  construe  a  rule  by  reference  to  the  Act  of  Psdii- 
ment,  but  you  can  hardly  construe  an  Aet  of  PsdisBMSt 
by  reference  to  a  rule  ;  and  if  rule  18  does  conflict  vitk 
the  Act,  that  is  so  much  the  worse  for  the  rale,  not  n 
much  the  worse  for  the  Act.  I  do  not  thfaik  it  doei 
conflict.  What  it  says  is  this :— [His  lordship  ihoitl7 
gave  the  effect  of  the  earlier  parts  of  the  rule,  and  pn- 
ceeded :— ]  Then  it  continues,  ''  the  seoietiiy  dnO 
inform  the  member  in  writing  when  the  moaey  ii  mdy 
for  him  " — treating,  therefore,  the  person  who  his  givei 
notice,  and  who  has  been  entered  in  the  book,  m  r 
member.  Then  it  says,  <<  Members  beUig  thirteen  vacb 
in  arrear,  or  having  given  notice  ot  withdrawal,  ihiU, 
from  the  date  of  such  notice,  cease  to  take  part  in  tkc 
affairs  of  the  society,  but  may  cancel  such  notice  at  tba 
discretion  of  the  board  of  management." 

Now  what  is  the  position  of  a  member  who  hss  gtrcs 
notice  of  withdrawal,  but  who  has  not  been  paid  M 
the  amount  due  to  him  for  his  subscriptions  ?  It  ii 
contended  on  the  one  hand  that  he  is  a  member,  and  oa 
the  other  that  he  is  a  creditor.  I  take  it  the  trae  fs; 
of  describing  him  is  as  a  member  who  has  given  notiee 
of  withdrawal  and  is  a  creditor.  That  he  ii  not  u 
ordinary  creditor  is  plain.  He  cannot  come  into  oon- 
petition  with  outside  creditors.  On  the  other  huA,  m 
between  himself  and  the  continuing  membem,  he  ii  en- 
titled to  be  paid  the  amount  due  to  him  before  they  can 
divide  the  assets.  In  that  sense  be  is  a  creditor;  and 
that  was  decided  in  the  Blackburn  and  Dislrid  Soddfft 
ca9e,  which  afterwards  came  before  the  House  of  Loidi 
under  the  title  of  WaUon  t.  Edge. 

But  does  he  cease  to  be  a  member  before  he  is  got  b^ 
of  altogether  nnder  these  rules  P  It  seemi  to  me  lie 
does  not.  He  is  not  to  take  part  in  the  affaira  of  tlia 
society ;  but  neither  is  a  person  who  ia  thirteen  weeki  ia 
arrear ;  yet  the  latter  does  not  cease  to  be  a  manher 
until  he  is  got  rid  of,  and  no  more  does  the  person  wk« 
withdraws.  I  take  it  the  words  **  he  shall  cease  to  tab 
part  in  the  affairs  of  the  society  *'  mean  that  he  ahall  not 
take  part  in  the  affairs  of  the  society  as  a  going  oooetm. 
If  they  mean  more,  the  rule  is  in  oonfliot  with  the  A^ 
of  Parliament,  whioh  I  will  refer  to  preaentlj.  I 
do  not  think,  on  a  fair  oonstrnotion  of  ths  mb^ 
that  they  mean  more  than  I  have  said,  but  if  they  ^ 
then  they  conflict  with  the  Act  of  Padiamsnt,  wW 
must  prcTail  over  them. 

Now  what  the  Act  of  ParlUment  says  (in  aaetionSt) 
is  this :— <*  A  society  nnder  this  Act  may  be  tenninated 
or  be  dissolved  ...  by  diswlution  with  the  coniantof 
three-fourths  of  the  members  holding  not  less  thsatio- 
thirds  of  the  number  of  shares  in  the  society,  tsiaiH 
by  their  signatures  to  the  instrument  of  diaaolntioa. 

Now,  has  this  deed  or  instrument  of  dissdation  bMi 
consented  to  in  complianoe  with  this  provision  oftto 
Act— that  is  to  say,  has  it  been  consented  to  bj  tfcnj^ 
fourths  of  the  members  holding  two-tUrda  of  tM 
shares  P  The  answer  is,  "  Certainly  not."  Of  eojm 
the  contention  is  that  those  persons  who  have  ^ 
notice  of  withdrawal  (but  who,  as  I  read  the  nim  v^ 
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not  ceased  to  be  members)  have  ceased  to  be  members. 
For  the  reasona  I  have  given  I  oanaot  come  to  that 
coDolnsion.  Then  it  is  said  to  be  settled  hj  aathoritj 
that  they  are  no  longer  members,  and  in  support 
o(  that  the  case  of  Sheffield  and  South  Yorkshire 
Permanent  Building  Society  was  referred  to.  Bat  it  is 
quite  obTioos,  when  yon  look  at  the  section  of  the  Act 
and  the  rules  which  the  court  had  to  consider  there, 
that  as  soon  as  you  came  to  deal  with  a  man  who  had 
giTsn  notice  of  withdrawal,  even  if  he  had  not  already 
boon  paid  out,  he  was  not,  under  that  section  and  those 
rales,  liable  to  contribute  anything.  Section  14  of  the 
Act  makes  that  plain.  His  liability  is  to  be  limited  to 
the  amount  paid.  That  does  not  mean  that  calls  are  to 
be  made  upon  him  to  the  extent  of  the  amount  paid. 
That  would  be  making  him  pay  twice  over.  If  he  is  in 
aiiear,  the  amount  of  the  arrears  may  be  called  up, 
bnt  nothing  additional  can  be  due  from  him  after 
notice  of  withdrawal,  whether  he  has  received  his  money 
oat  or  not — he  has  nothing  more  to  contribute.  There- 
fore it  is  perfectly  plain  that  the  decision  in  that  case 
was  right.  There  were,  however,  some  ezpresaions  in 
that  case  which  look  as  if  the  judges  treated  members 
who  had  given  notice  of  withdrawal  as  no  longer  mem- 
bers of  the  society.  That  is  explained  by  the  oircum- 
itance  that  in  that  particular  case  these  withdrawing 
members  had  been  paid  out,  and,  therefore,  had  ceased  to 
be  members  of  the  society,  and  had  nothing  more  to  do 
with  it. 

The  only  other  case  referred  to  which  is  at  all  im- 
portant is  that  of  Walker  v.  General  Mutual  Building 
Secitiy  (the  arbitration  case),  which,  as  far  as  it  goes, 
accords  with  the  view  we  are  now  taking,  that  a  member 
who  has  given  notice  of  withdrawal,  but  has  not  been 
paid  out,  ia  still  a  member. 

Thereforei  that  being  so,  I  think  the  Judgment  of  the 
eoort  below  must  be  confirmed,  and  that  this  appeal 
miist  be  dismissed. 

Lopis,  Ij.J. — The  question  is  whether  the  plaintiff  and 
certain  other  persons  who  are  withdrawing  members  are 
"  members  "  within  section  32  of  the  Building  Sodoties 
Act,  1874»  and  whether  they  are  members  for  the  pur- 
pose of  the  dissolution  of  this  society. 

If  the  withdrawing  members  are  members  the  deed  is 
bad,  but  if  they  are  not  the  deed  is  good.  The  question 
depends  on  section  32  and  on  the  society's  rules.  In 
my  opinion  the  withdrawing  members  are  members  of 
the  society,  and  it  is  to  be  observed  that  in  section  32 
the  word  **  members  "  is  used  without  any  qualification, 
the  words  being  **  by  dissolution  with  the  consent  of 
three- fourths  of  the  members."  I  cannot  see  where  Mr. 
Davis  found  the  meaning  he  sought  to  put  upon  it^i.c, 
membera  who  have  the  full  rights  of  shareholders.'* 

Kow  I  come  to  rule  18,  which  is  the  important  rule 
in  this  case.  In  the  course  of  the  argument  I  have 
pointed  to  different  parts  of  that  rule  which,  to  my 
mind,  all  tend  to  the  same  conclusion,  which  is  that 
vhat  was  intended  was  that  the  withdrawing  members 
should  continue  to  be  members  until  paid  out.  As  I 
read  the  expressions  in  that  rule  they  are  inconsistent 
with  any  other  construction.  It  seems  to  me  that  Mr. 
Higgina  is  not  entitled  to  rely  upon  the  expression  which 
occurs  in  that  rule  that  withdrawing  members  "  shall 
cease  to  take  any  part  in  the  affairs  of  the  society." 
That  very  expression  seems  to  me  to  recognize  the  fact 
that  they  are  still  to  be  members — ^not,  it  is  true,  mem- 
bers who  are  to  take  active  interest  in  the  affairs  of  the 
company  as  a  going  concern ;  but  still  members,  and 
members  for  the  purpose  of  the  dissolution  of  the 
society.  Bule  6  is  a  rule  which  is  worthy  of  attention, 
as  clearly  showing  that  where  the  intention  was  that  a 
member  should  cease  to  be  a  member,  the  framers  knew 
how  to  use  the  apt  and  explicit  term  that  was  used  in 
that  zulfi— viz.,  <•  cease  to  be  a  member."    The  Shef" 


field  and  South  Torkihire  ease  relied  on  by  Mr.  Higgins 
is  clearly  distinguishable  from  the  present  case,  because 
there  the  withdrawing  members  had  been  paid  out.  In 
fact,  it  seems  to  me  that  it  is  rather  an  authority  in 
favour  of  the  respondents. 
I  think,  therefore,  that  this  appeal  fails. 

Appeal  di$mi$»ed. 

Solicitors  for  the  appellant,  Crawford  A  Cheiter, 

Solicitors  for  the  respondents.  Savory  A  Stevens. 


From  Q.  B.  Div.  June  10. 

Matob,  &g.,  op  Salfobd  v.  Couktt  CoxTiirciL  ov 

LlNGAflHIBE.  (a.) 
Local  government — County  council — Contagious  Diseases 
(AnimaU)  Act,  1869  (32  A  33  Viet.  c.  70),  ss.  90,  97 
--Contagious  Diseases  {Animals)  Act,  1878  (41  A  42 
Viet,  c  74),  ss.  4,  Sl^Local  Government  Ady  1888, 
ss.  64,  79, 

The  Contagious  Diseases  (AnimaU)  Ad,  1869,  enacted 
that  the  esopenditure  of  the  local  authority  of  each  county 
under  the  Act  should  be  defrayed  out  of  a  local  rate,  but 
that  the  local  authority  of  each  borough  tusessed  to  the 
rate  should  be  recouped  the  proportionate  amount  con- 
tributed  by  the  borough  to  the  expenses  inctnred  under 
the  Ad  by  the  local  authority  of  the  county. 

By  the  Contagious  Diseases  {Animals)  Ad,  1878,  the 
Ad  of  1869  was  repealed,  all  liabilities  under  it  being 
preserved,  and  it  wtu  enacted  tJuU,  for  aU  the  purposes  of 
this  Ad,  a  local  authority  might  be  sued  as  if  they  were 
incorporated. 

By  the  Local  Government  Ad,  1888,  the  powers, 
liabilities,  and  property  of  the  local  authority  were 
transferred  to  the  county  council. 

The  plaintiffs  having  brought  an  adion  against  the 
defendants  to  recover  the  proportionate  amount  con- 
tributed  by  them  bdween  the  years  1869  and  1878  to  the 
expenses  incurred  by  the  local  authority  for  the  county 
under  the  Ad  of  1869, 

Held,  that  no  adion  wotdd  lie  against  the  drfendants 
for  the  amount  claimed,  and  that  the  plaintiffs'  remedy 
under  tJie  Ad  of  1869  against  the  looat  authority  for  the 
county  was  by  mandamus,  and  not  by  action. 

Appeal  from  the  decision  of  Grantham,  J. 

The  action  was  brought  to  recover  the  sum  of  £686 
paid  by  the  borough  of  Salford  to  the  local  authority  of 
the  county  of  Lancaster  between  the  years  1869  and 
1878  under  the  provisions  of  the  Oontagious  Diseases 
(Animals)  Act,  1869. 

By  section  90  :  "  The  expenditure  of  a  local  authority 
in  compensation  for  animals  slaughtered  under  Fart  Y. 
of  this  Act,  or  in  respect  of  principal  of,  or  interest  on, 
money  borrowed  in  pursuance  of  this  Act,  shall  be  de- 
frayed out  of  the  local  rate,  or  out  of  a  separate  rate 
to  be  levied  in  all  respects  as  the  local  rate,  and  included 
under  the  term  local  rate." 

By  section  97 :  **  Notwithstanding  anything  in  this 
Act,  the  local  authority  of  each  borough  situate  within 
a  county  and  assessed  to  the  county  rate  thereof  shall 
be  recouped  the  proportionate  amount  contributed  by 
the  borough  to  the  expenses  incurred  by  the  local 
authority  of  the  county  in  pursuance  of  this  Act  (in- 
cluding expenditure  in  compensation  for  animals 
slaughtered,  or  in  respect  of  principal  of,  or  interest  on, 
money  borrowed  in  pursuance  of  this  Act),  so  that  the 
burden  of  those  expenses  shall  be  borne  wholly  by  the 
county,  and  not  as  to  any  part  thereof  by  any  borough 
situate  within  the  county." 

(a.)  Beported  by  A.  P  Psbobvai.  Ebbp,  Ssq.»  Barrister- 
at*Law* 
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ou\j  be  deprived  of  his  priotitj  by  some  aot  or  omiflBion 
amonntiDg  to  an  estoppel ;  if  he  acts  bond  fide  and  with- 
out gross  negligence  he  will  not  be  postponed  :  Dixon  t. 
MuckUiion,  21  W.  B.  178,  L.  R.  8  Ob.  App.  155 ; 
BoberU  t.  Croft,  5  W.  R  778,  6  W.  R.  144,  2  De  G.  & 
J.  1 ;  Wallwyn  v.  Lee,  9  Ves.  24,  [Kay,  J.,  referred  to 
Bunt  V.  Elmei,  8  W.  R.  632,  9  W.  R.  362,  2  De  G.  P.  & 
J.  578 ;  Hewitt  t.  Looeemore,  9  Hare,  449 ;  Newton  t. 
Newton,  17  W.  R.  338,  L.  R.  4  Oh.  App.  143.]  LloycP$ 
Banking  Co.  ▼.  Jones,  33  W.  R.  781,  29  Oh.  D.  221  ; 
Union  Bank  of  London  t.  Kent,  37  W.  R.  364,  39  Oh. 
D.  238 ;  Sanders  ▼.  Dehew,  2  Vern.  271.  The  defendants 
did  not  better  their  position  by  getting  in  the  legal 
estate,  with  notice  of  the  plaintifEs'  mortgage,  by  a 
voluntary  couTeyanoe :  Sanders  t.  Dehew ;  Cory  ▼.  Eyre, 
I  De  G.  J.  &  8.  149,  12  W.  R,  Oh.  Dig.  61 ;  Harpham 
▼.  Shacklock,  30  W.  R.  49,  19  Oh.  D.  207  ;  Sharpies  t. 
Adanu,  11  W.  R.  450,  32  Beav.  213. 

Benshaw,  Q.C,  and  Scott  Fox,  for  the  defendants,  the 
subsequent  equitable  mortgagees. — The  facts  of  the  case 
show  gross  negligence  on  the  part  of  the  plaintiffs. 
They  should  have  made  a  proper  requisition  as  to  the 
identity  of  the  property,  which  was  more  than  a  quarter 
of  a  mile  from  the  property  formerly  mortgaged  to  them 
by  Toward:  Bice  ▼.  Bice,  2  W.  R.  189,  2  Drew.  73  ; 
Layard  t.  Maud,  15  W.  R.  897,  L.  R.  4  Eq.  397 ; 
Bradley  t.  Biches,  26  W.  R,  910,  9  Oh.  D.  189  ;  National 
and  Provincial  Bank  t.  Jackson,  34  W.  R.  597,  33  Oh. 
D.  1,  at  pp.  12, 13;  Dixon  t.  Mwkleston;  Colly er  t. 
Finch,  2  W.  R.  655,  5  H.  L.  Oas.  905,  5  W.  R.  H.  L. 
Dig.  255;  Hewitt  t.  Loosemore;  Northern  Counties  of 
England  Fire  Insurance  Co.  v.  Whipp,  32  W.  R.  626, 
26  Ob.  D.  482;  Harpham  t.  Shacklock.  The  rule  qui  prior 
est  tempore,  potior  est  jure  is  only  prima  facie  applicable 
in  the  ab^enoe  of  any  other  circumstances  which  affect 
the  equities  between  the  parties.  A  less  degree  of 
negligence  is  necessary  to  postpone  an  equitable  mort- 
gagee than  a  legal  mortgagee.  The  defendants  have  not 
to  show  gross  negligence  on  the  part  of  the  plaintiffs : 
Edmunds  v.  Povey,  1  Vern.  187 ;  Sadler  v.  Bush,  2 
Vern.  30.  [Kay.  J.,  referred  to  Sanders  v.  Ddigne; 
2  Freeman's  Oh.  Oas.  123.]  BeUhier  v.  Butler,  1  Eden. 
Rep.  523 ;  GoUhorn  v.  Alcock,  2  Sim.  552 ;  Pilcher  v. 
Bawlins,  20  W.  R.  281,  L.  R.  7  Oh.  App.,  p.  268 ;  Black- 
wood V.  London  Chartered  Bank  of  Australia,  22 
W.  R.  419,  L.  R  5  P.  0.  92  ;  KeaU  v.  Phillips,  29 
W.  R.  710,  18  Oh.  D.  560.  This  is  an  ordinary  case  of 
tacking  ;  by  getting  in  the  legal  estate  the  defendants 
are  entitled  to  priority. 

Haldane,  Q.C.,  in  reply,  referred  to  Cory  v.  Eyre; 
Allen  ▼.  Knight,  5  Hare,  272. 

Cur.  adv.  vult 

June  19. — Kay,  J.,  delivered  the  following  written 
judgment : — [After  stating  the  facts  as  set  out  above,  his 
lordship  continued  : — ]  The  property  not  being  suflloieat 
to  pay  both  of  these  mortgages,  the  question  which  mort- 
gage is  to  be  first,  is  important.  The  case  was  very 
well  argued  by  Mr.  Scott  Fox.  It  was  contended  that 
'  the  plaintiffs'  security  must  be  postponed  to  the  defend- 
ants', not  because  of  any  act  done  by  the  plaintiffs,  but 
because  they  were  guilty  of  negligence,  which,  it  was 
urged,  was  sufficient  to  deprive  them  of  their  primd 
fade  right  to  priority.  The  argument  rested  mainly  on 
a  distinction  between  the  position  of  a  first  mortgagee 
who  has  an  equitable  estate  and  that  of  a  mortgagee 
whose  estate  is  legal.  In  the  latter  case  the  doctrine  of 
the  court  is  thus  stated  In  Plumb  v.  Fluitt,  2  Anstr. 
432: — ''Nothing  but  fraud  or  gross  and  voluntary 
negligence  in  leaving  the  title  deeds  will  oust  the  priority 
of  the  legal  claimant."  This  doctrine  was  accepted 
by  Lord  Eldon  in  Evans  v.  Bicknell,  6  Yes.  174, 
and  was  re-stated  in  like  terms  by  Turner,  L.J.,  in 
Hewitt  V.  Loosemore,  and  has  always  been  recognised 
as  the  undoubted  law  on  the  subject.    In  the  last- 


mentioned  case  Turner,  L.J.,  says,  In  effect,  thit  nek 
negligence  will  be  imputed  to  the  legal  mortgages  if  he 
omits  all  inquiry  as  to  the  deeds,  but  not  if  he  haiin. 
quired  and  a  reasonable  excuse  is  given  for  their  son* 
delivery.      But  It  was  argued  that    a  much  sosUa 
amount  of  negligence  was  suffloieiit   to   postpone  s 
mortgagee  whose  estate  is  only  equitable.    That  pro- 
position, stated  in  other  terms,  is  that  a  court  of  eqoiftj 
would  deprive  a  mortgagee  of  an  advantage  which  ii 
less  than  the  legal  estote  much  more  readily  and  esiily 
than  it  would  deprive  him  of  the  legal  esUte.   From 
the  mortgagee's  point  of  Tiew  it  is  difficult  to  ne  aaj 
justice  or  reasonable  principle  for  this.    He  sayi:  "I 
want  my  money ;  whether  you  take  from  me  thelegil 
estate,  or  only  an  equitable  esUte,  the  effect  is  to  me 
precisely  the  same ;  you  take  from  me  the  money  I  hive 
advanced.    If  I  have  the  legal  estate  equity  wiU  not 
deprive  me  of  my  money  on  the  ground  of  negligeace 
unless  it  be  *  gross  and  wilful.*    Why  should  it  depriw 
me  of  it  for  less  negligence  when  I  have  the  first  equit- 
able estate,  which  primd  fade  entitlee  me  to  prioiitj  ai 
much  as  the  possession  of  the  legal  eatate  would  dof  " 
The  doctrine,  however,  it  was  contended,  is  settled  bj 
authority;  and  reference  was  made  to  the  Judgment  of 
the  Oourt  of  Appeal  in  Northern  Oouniies  of  En^UwL 
Fire  Insurance  Co.  ▼.   Whipp,  where  It  is  said  (3i 
W.  R.,at  p.  626,  26  Oh.  D.,  at  p.  487),  "Thequai- 
tion  is  not  what  drcumBtanoes  may,  as  between  tfo 
equities,  give  priority  to  the  one  over  the  othsr,  bit 
what  ciroumstanoes  justify  the  oonrt  in  depriving  • 
legal  mortgagee  of  the  benefit  of  the  legal  soteto  *; 
and  again  (32   W-  IL,  at  p.  629,   26  Oh.  D.,  at  p. 
494),  **  the  oourt    will   not   postpone  the  prior  legil 
estate  to  the  subsequent  equitable  estate  on  the  giomd 
of  any  mere  carelessnesa  or  want  of  prudence  on  thspsit 
of  the  legal  owner." 

From  these  words,  and  an  obeervatlon  daring  tfai 
argument  that  the  ease  of  Waidron  ▼.  Shper,  1  Drew 
193,  was  a  contest  between  equitable  incumbranoeB, 
the  conclusion  has  been  drawn  by  the  defendants'  coon- 
eel  that  it  was  the  view  of  the  Court  of  Appeal  thtf 
gross  negligenoe  must  be  proved  in  order  to  postpou 
the  legal  mortgagee,  but  that  a  much  less  amount  of 
negligence,  such  as  "  mere  carelesaness  or  want  of  pra- 
dence,"  would  suffice  to  postpone  the  first  of  two  equit- 
able mortgagees.  I  do  not  think  that  this  is  the  tns 
meaning  of  that  judgment.  The  oourt  was  not  desUsg 
with  a  contest  between  two  equitable  mortgagsss,  nor 
attempting  to  define  the  amount  of  negligence  neos«u7 
in  such  a  case,  but  merely  emphasizing  the  fact  that  tM 
estate  which  it  waa  called  upon  to  displace  was  1^ 
and  not  equitable.  Ko  doubt  courts  of  equitj  hifs 
always  manifested  great  reluotance  to  deprive  a  nort- 
gagee  or  other  purchaser  of  the  legal  ertate;  bat  so 
they  have  also  when  the  attempt  has  been  to  displsM  tiie 
first  of  two  equitable  mortgagees.  I  have  not  foundasy 
case  of  authority  in  which  this  has  been  done  on  (M 
ground  of  negligence  that  was  not  "  gross  "—that  ii, » 
great  as  to  make  the  prior  mortgagee  responsible  fortt« 
fraud  committed  on  the  subsequent  mortgagee.  Tbtf 
seems  to  me  to  be  the  accurate  statement  of  the  niM  « 
between  two  equitable  mortgagees  ;  and  for  this  view  ot 
the  law  there  is  positive  and  very  high  authority. 

In  Cory  ▼.  Eyre  Turner,  LJ.,  Myfl -— "  9°*f?I! 
of  priority  between  equitable  incumbrancers  (wd  tfi« 
incumbrances  both  of  the  plaintiff  and  of  the  ddtod- 
ants  in  tbds  case  are  equitable,  the  legal  estate 
being,  as  has  been  stated,  outstanding)  are  in  geaerat 
ROTerned  by  the  rule  qui  prior  est  tempore  poMr  m 
jure,  and  in  determining  oases  depending  on  the"" 
we  must,  of  course,  look  at  the  principle  on  ^^^^ 
rule  is  founded.  It  is  founded,  so  I  conceive,  <«^ 
principle,  that  the  creation  or  deolaratton  o^  » *^  ?T 
an  estate  and  interest  in  the  rabjeot-matter  of  tia^ 
in  the  person  in  whoae  lawuf  the  trurt  Is  ««W  ^ 
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declared.  Wheie,  therefore,  it  is  sooght,  as  in  the  pre- 
aent  oatie,  to  postpone  an  equitable  title  created  by 
declaration  of  trust  there  is  an  estate  or  interest  to  be 
displaoed.  Ko  doubt  there  may  be  oases  so  strong  as  to 
joetify  this  being  done,  but  there  can  be  as  little  doubt 
that  a  strong  case  must  be  required  to  Justify  it.  A 
Tested  estate  or  intereat  ought  not  to  be  disturbed  upon 
any  light  grounds." 

In  Shropthire  Union  BaUway%  and  Canal  Co.  t.  The 
Qum,  23  W.  B.  709,  L.  B.  7  H.  L.  496,  Lord  Cairns 
aaye  (23  W.  B.,  at  p.  710,  L.  B.  7  H.  L.,  at  p. 
507):  '*Bnt  I  oonoeife  it  to  be  clear  and  undoubted 
law,  the  enforcement  of  wbioh  is  required  for  the 
safety  of  mankind,  that,  in  order  to  take  away  any 
pre-eziflting  admitted  ecpaitable  title,  that  which  is  relied 
upon  for  such  a  purpose  must  be  shown  and  proTcd  by 
those  upon  whom  the  burden  to  show  and  proTc 
it  lies,  wd  that  it  must  amount  to  something  tangible 
and  distinct,  something  which  can  have  the  grave  and 
strong  effect  to  accomplish  the  purpose  for  which  it  is 
Mid  to  have  been  produced." 

In  BobertB  v.  Cro/i  Lord  Cranwortb,  dealing 
with  a  contest  between  two  equitable  mortgagees, 
lajB  that  "the  former,  when  she  took  her  seouzityy 
acquired  a  right  which  was  good  against  all  other 
merely  equitable  claimants,  unless  she  was  guilty 
of  gross  negligence  enabling  the  mortgagor  to  commit  a 
fraud  by  holding  himself  out  as  unincumbered  holder  of 
the  property," 

In  Dixon  v.  Muekkiton  Lord  Selbome  treats 
the  role  that  negligence  to  postpone  the  mort- 
gagee must  be  ''  gross  and  wilful  negligence  which,  in 
the  eye  of  this  court,  amounts  to  fraud,"  as  applicable 
between  two  equitable  mortgagees,  and  he  says,  in 
elect,  that  where  deeds  were  deposited  which  were 
stated  in  writing  by  the  mortgagor  to  be  the  title-deeds 
o{  a  certain  property,  and  to  be  deposited  as  security, 
whether  those  were  all  the  deeds,  or  only  part  of  the 
deeds,  or  **  had  not  been  truly  deeds  relating  to  "  that 
estate  at  all,  *'  aa  between  the  mortgagor  who  had  signed 
such  a  statement,  and  those  claiming  under  him"  on 
the  one  side,  and  the  mortgagee  on  the  other,  a  good 
equitable  security  would  be  created,  which  they  "  would 
be  estopped  from  at  any  time  whatever  disputing,"  and 
for  this  his  lordship  refers  amonget  other  cases  to 
Bunt  r.  Blm§9,  OoUyer  v.  Finch,  and  to  the  statement 
of  the  law  in  Hewitt  v.  Looiemore^  all  of  which  were 
cases  of  legal  mortgages. 

These  are  not  obitmr  dicta,  but  the  carefully-worded 
reasons  on  which  some  of  the  most  eminent  of  modern 
judges  based  their  decisions  in  the  cases  I  have  referred 
to,  in  the  Oourt  of  Appeal,  in  Ohancery,  and  in  the 
House  of  Lords.  Nothing  short  of  a  decision  of  the 
House  of  Lords  can  overrule  the  law  so  laid  down. 

Great  reliance  was  placed  in  argument  upon  the 
judgment  in  Bice  v.  Bice,  where  Kindersley,  V.O., 
says  that,  "in  a  contest  between  persons  having 
0&I7  equitable  interests,  priority  of  time  is  the  ground 
of  preference  last  resorted  to.*'  In  that  case  the 
claimant  was  a  vendor  who  had  conveyed  the  estate 
without  receiving  his  purchase-money,  and  was  seeking 
to  establish  an  equitable  lien  for  it  against  a  subsequent 
mortgagee  by  deposit  of  the  conveyance,  which  had  upon 
it  a  receipt  for  the  purchase-money  signed  by  the 
▼eudor,  who  had  thus  armed  the  purchaser  with  the 
OMans  of  committing  a  fraud  upon  the  depositee.  No 
one  can  object  to  the  decision,  but  the  doctrine  as 
«boTe  stated  by  Kindersley,  V.O.,  has  not  been  accepted. 
The  case  was  dted  in  each  of  those  from  which  I  have 
just  quoted,  and  the  language  used  by  Turner,  L.  J.,  in 
(^ory  V.  Eyre  seems  expressly  addressed  to  answer  the 
observations  of  Kindersley,  Y.O.  It  has  also  been  re- 
marked upon  in  In  re  Vernon,  Ewene,  A  Co.,  35  VJ.^., 
at  p.  226,  33  Oh.  D.,  at  p.  408,  and  in  Union  Bank  of 
livikdon  V.  Ktsn^.  In  the  last-mentioned  oaseamany  of  the 


decisions  in  contests  between  two  equitable  mortgagees 
are  discussed  and  explained.  In  each  of  those  decisions 
in  which  a  prior  equitable  mortgagee  was  displaced  for 
negligence,  the  negligence  was  such  as,  according  to  the 
definition  given  in  the  cases  I  have  referred  to,  would 
have  been  sufficient  to  postpone  a  mortgagee  who  had 
the  legal  estate.  I  conclude,  therefore,  that  the  negli- 
gence necessary  to  postpone  the  first  equitable  mortgagee 
in  such  a  case  as  the  present  must  be  so  gross  as  to 
render  him  responsible  for  the  fraud  committed  upon  the 
second  mortgagee. 

The  question  is,  was  there  sufficient  negligence  in  this 
case  on  the  part  of  the  plaintifib  f  They  intended  to 
have,  and  had  every  reason  to  believe  they  were 
obtaining,  a  perfectly  good  legal  mortgage.  If  the  legal 
estate  had  passed,  it  would  have  been  impossible,  I 
think,  to  deprive  them  of  it  at  the  instance  of  the 
defendants.  The  negligence  of  which  they  are  accused 
was  omitting  to  make  a  requisition  as  to  the  property 
having  been  at  one  time  owned  by  Smithson.  If  they 
had  done  this,  it  is  said  the  forgery  of  the  deed  of  the  3rd 
of  November,  1882,  would  have  been  discovered.  But 
would  itP  If  by  requisitien  is  meant  exhausting  all 
means  of  information  by  applying  to  Smithson's 
trustees,  inquiring  in  the  neighbourhood,  and  the  like, 
that  might  have  been  the  result.  But  the  requisition 
which  a  purchaser  usually  makes  is  a  question  asked  of 
the  vendor  or  his  solicitors ;  unless  he  has  reason  for 
suspicion,  it  is  not  usual  to  do  more,  and  if  he  gets  a 
satisfactory  answer  he  does  not  inquire  further ;  and  he 
cannot  be  truly  said  to  be  guilty  of  gross  negligence  if 
he  is  so  satisfied.  In  this  case  the  mortgagor  had  not 
a  separate  solicitor ;  the  question,  if  asked,  must  have 
been  asked  of  him.  But  it  was  anticipated,  so  far  as 
he  was  concerned,  by  production  of  the  forged  deed, 
which  he  produced  as  genuine,  and  which  the  plaintifib' 
solicitors  had  no  reason  in  the  world  to  donbt.  There- 
fore, to  my  mind,  this,  if  negligence,  was  not  gross 
negligence;  was  not  such  negligence  as  would  have 
postponed  the  plaintiffs  if  the  legal  estate  had  passed  to 
them  by  the  deed  of  mortgage;  and  was  not  such 
negligence  as  made  them  responsible  in  the  view  of  a 
court  of  equity  for  the  fraud  subsequently  committed  by 
the  mortgagor  upon  the  defendants. 

Lord  Selbome,  in  Dkoon  v.  MucJduton,  held  that  an 
equitable  mortgagee  receiving  a  parcel  which  the  mort- 
gagor stated  in  writing  to  contain  the  title  deeds  of  the 
estate  upon  which  he  by  that  writing  contracted  to  give 
security  could  not  be  postponed  to  a  subsequent  mort- 
gagee by  deposit  of  the  real  title  deeds.  Even  if  the 
parcel  did  not  contain  any  of  the  title  deeds,  and  he, 
trusting  to  the  mortgagor's  statement,  never  examined 
it,  such  negligence  would  not  be  sufficiently  gross  to 
postpone  him. 

That  would  be  greater  negligence  than  can  be  im« 
puted  to  the  plaintiffs  in  this  case. 

I  think  myself  bound  by  principle  and  authority  to 
hold  that  the  plaintiffs  cannot  be  postponed  on  the 
ground  of  negligence. 

Then  does  the  possession  of  the  title  deeds  confer   ^ 
upon  the  defendants  an  advantage,  in  respect  of  which 
they  are  entitled  to  plead  that  they  are  purchasers  for 
value  without  notice. 

There  has  been  some  fluctuation  of  opinion  on  this 
point.  Lord  Oranwortb,  in  CeUyer  v.  Finch,  says  that 
the  principle  is  not  confined  to  cases  where  the  person 
who  sets  it  up  has  the  legal  estate. 

In  Thorpe  v.  Holdeworth,  17  W.  E.  394,  L.  R.  7  Bq. 
139,  aiffard,  V.O.,  thought  the  question  a  difficult  one, 
but,  having  established  tke  priority  of  the  first  equitable 
mortgagee,  he  directed  a  sale  to  raise  his  charge,  and 
that  the  second  mortgagee,  who  had  the  deeds,  should 
produce  them  for  the  purpose  of  such  sale. 

But  in  Newton  v.  Newton,  where  the  claim 
was  to  have  a  trust  fund  of   £2,000  raised  oat  of 
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an  estate,  in  priority  to  an  equitable  mortgage  by  deposit 
of  tbe  mcrtgage-deed  by  wbiob  tbe  fand  bad  been 
aeoared  to  ti^e  trustee,  irbo  bad  advanced  tbe  tras 
money  to  the  mortgagor,  tbe  Lord  Ohanoellor  held  tbat 
wbere  tbe  equitable  right  was  established  against  tbe 
defendants  baving  tbe  deeds  the  decree  should  go  on  to 
order  them  to  be  delivered  up ;  distinguishiog  WaUunfn 
▼.  Lee  and  like  cases  on  tbe  ground  tbat  the 
sole  object  in  them  was  to  recover  the  deeds,  and 
not  to  determine  the  right  to  the  estate ;  but  when  the 
tight  to  tbe  estate  was  decided  it  would  confer  the 
right  to  tbe  possession  of  the  deeds. 

Another  point  ineisted  upon  was  that  the  legal  estate 
which  tbe  defendants  have  got  in  will  protect  them 
against  the  plaintifCs'  claim. 

But  if  this  was  obtained  from  someone  who  was 
trustee  for  the  persons  bene&cially  interested,  and  who 
knew  of  the  plaintiiKs'  daim,  it  is  quite  clear  it 
will  not  protect  tbe  defendants. 

I  have  pointed  out  that  by  the  conveyance  by 
Surteea'  trustees  to  Toward  on  the  30th  of  January, 
1883,  it  appears  tbat  tbe  contract  with  them  was  to 
convey  the  fee  simple  free  from  incumbrances. 

When  Surtees'  trustees  obtained  tbe  legal  estate 
after  this  conveyance  there  was  a  duty  incumbent  upon 
them  to  convey  it  to  Toward,  or  to  the  assign  of  Toward, 
who  had  tbe  best  right  to  call  for  it.  In  that  sense 
they  were  trustees  for  such  assign.  Any  conveyance  by 
them  to  another  person  would  be  a  breach  of  such 
trust,  and  the  defendants  could  not  obtain  an  advan- 
tage by  availing  themselves  of  such  a  breach  of  trust. 
I  have  spoken  of  tzusteea.  I  believe,  in  fact,  there  was 
only  one  trustee  at  the  time  of  theee  transactions. 

In  Barpham  v.  SJiaekloeh  copyholds  bad  been 
mortgaged  in  1850  by  conditional  surrender,  without 
admittance,  to  one  Peck.  In  1876  the  owner  of  the 
equity  of  redemption  mortgaged  to  Pritchard.  In 
1877  Peck  and  the  owner  mortgaged  to  Shadclook, 
Peck  being  paid  off.  Sbaoklock  deposited  this  mortgage 
and  the  documents  obtained  from  Peck  with  his 
bankers  to  secure  an  advance,  and  about  the  same  time 
be  handed  some  of  the  other  title  deeds  to  tbe  plaintiij, 
for  whom  Shacklock  was  trustee  of  tbe  mortgage  of 
1877.  After  they  knew  of  the  plaintiffs  daim  tbe 
bankers  procured  Peek  to  be  admitted  under  his  con- 
ditional surrender  of  1850,  and  be  surrendered  to  them 
and  they  were  admitted.  In  the  Court  of  Appeal  Sir  G. 
Jessel  said  :  '*  Then,  as  regards  the  legal  estate,  nothing 
is  better  settled  than  that  you  cannot  make  use  of  the 
doctrine  of  tahula  in  nau/ragio  by  getting  in  a  legal 
estate  from  tbe  bare  trustee  after  yon  have  received 
notice  of  a  prior  equitable  claim.  If  Peck  knew  of  the 
claim  it  was  a  wilful  breach  of  trust  in  him  to  surrender 
to  tbe  bankers,  if  be  did  not  know  of  it  the  bankers  did, 
and  knew  that  they  were  indudng  him  to  commit  a  breach 
of  trust  by  getting  him  to  hand  over  tbe  legal  estate. 
Tbe  appellants'  case,  therefore,  fails,  and  the  appeal 
must  be  dismissed,  with  costs." 

I  mnst|  therefore,  hold  that  tbe  plaintiffs  are  entitled 
to  priority. 

With  reference  to  costs,  tbe  case  is  a  very  bard  one, 
and  I  do  not  think  it  right  to  do  more  than  to  allow 
each  party  to  add  bis  costs  to  bis  debt  without  interest 
upon  such  costs. 

There  must  be  a  declaration  tbat  tbe  plaintiffs  have 
tbe  first  charge,  tbe  usual  accounts,  a  decree  for  sale, 
and  a  direction  that  the  costs  be  added  to  tbe  debt,  but 
without  interest,  and  tbat  tbe  title  deeds  be  delivered 
to  the  plaintiffs. 

Solicitors,  CAS,  HarrUon  ;  Ilifft,  Henley,  A  Co., 
for  BusBell  A  Mackay,  York. 


No^!^!l  Aprin9,».30;lI.jL 

In  re  The  Csowir  Biinc  (Ldoxxd).  (o.) 

Company  —  Winding  up  —  Shanihold&r^B  peUtten  — 
Busineaa  for  which  company  wa§  formed  abrndnd, 
and  bueineae  not  atdhorized  by  memorandum  of  oim- 
Hation  cubHiiukd — "  Jusl  and  equUaitU'^dud  em- 
pany  ehanld  be  wound  up-^Companiu  Ad,  1S62  (1$ 
(fe  26  FfcC  c  89),  a.  70. 

A  company  tocu  formed  for  the  pwrpoeeof  oufymqoi^ 
a  banking  bueinete  in  Northamptonshire^  but,  after  Jkei 
teven  months,  dosed  the  local  bank^  changed  itt  aoae, 
took  an  office  in  London,  and  carried  on  a  buinm  ooa- 
siiting  of  speculations  in  stocks  and  sharu, 

EM,  on  the  petition  of  a  shareholder  for  the  wtadiaf 
up  of  the  company,  that  it  was  "Just  and  ejuMU " 
that  it  should  be  wound  up, 

Tbia  waa  a  petition  for  tbe  winding  up  of  the  above- 
named  company,  presented  by  a  sbareboldsr  holdbg 
twenty  shares  on  which  £5  per  share  had  been  paid  ap, 
and  supported  by  other  shareholders.  It  was  oppoiad 
by  tbe  company  and  by  certain  shareholders  and  ondi- 
tors  of  the  company* 

The  company  was  Incorporated  in  1888  under  the 
Gompanies  Act  as  a  company  limited  by  shares,  with  a 
capital  of  £250,000,  divided  into  25,000  shaiea  of  <10 
each,  under  the  name  of  the  Mid-Northamptoaihin 
Bank  (Limited}.  The  objects  of  tbe  company,  ss  deflacd 
in  the  memorandum  of  association,  were  the  eanTiag 
on  of  the  bueineas  of  bankera  in  all  ita  branohef,  with 
all  inddental  mattera  and  things  connected  tiierevith, 
and  generally  all  banking  and  monetary  operatioDS,  aad 
for  the  purposes  aforesaid,  or  in  common  with  anyof  tiie 
said  objects,  the  acquisition  and  holding  or  resale  of  leal 
and  personal  estate,  either  by  way  of  security,  iafsit- 
menty  or  otherwise,  tbe  discounting  of  bills,  and  the 
granting  and  making  of  loana  on  aecnrity  of  almost  aaj 
kind,  and  to  carry  on  financial  operationa  of  every  kiad; 
the  borrowing  of  money  and  making  and  Issnfaig  laoii- 
gages  and  other  securttlea  for  money  aecnred  on  pn- 
perty  of  the  bank,  or  without  security ;  the  faife^ 
the  moneys  of  tbe  bank  in  shares,  stock,  bonds,  Ac,  aai 
securities  of  any  company,  trust,  or  oorpoiation  feoarf 
under  British,  foreign,  or  colonial  law,  and  vpon  asy 
other  securities ;  and  numerous  other  objeotsi 

In  the  prospectus  Inviting  applications  for  ibsm 
which  waa  issued  by  tbe  directora,  the  objects  miethsi 
stated  :—'*  This  bank  has  been  formed  for  tiw  pi^ 
pose  of  extending  banking  facilities  in  the  oooaty  d 
Northampton,  particularly  In  the  Parliamentary  Difirio> 
of  Mid-Northampton,  where,  from  the  rapidly-iBOMf* 
ing  manufacturing  population  In  the  boot  trsde  lad 
other  local  circumstances,  it  is  known  there  la  s  piedt- 
able  field  for  further  banking  operations." 

In  January,  1888,  the  company  opened  an  oflee  fo* 
banking  buainess  at  Bnsbden,  In  Nortbaaptonahiie^  h^ 
did  little  or  no  business  there  of  any  kind,  and  afltf  • 
few  montha  that  office  waa  closed,  aa  It  did  not  pajiii 
ezpenaea.  No  other  busineaa  waa  carried  on  ^  the  eo*" 
pany  in  the  county  of  Northampton. 

In  February,  1889,  the  name  of  the  ooaipaBT  «■ 
changed  to  that  of  "  The  Grown  Bank  (Uaiited),' »^ 
from  about  that  date  the  only  place  of  \nuiom  dm 
company  was  Its  registered  offices,  Na  66,  desmm, 
wbere  the  company  used  two  rooms  on  tiie  fii^  »*][; 
but  possessed  none  of  the  aocommodatioB  ewf 
required  by  bankers. 

The  petition  alleged,  among  other  thfaigs,  ft«*y^ 
the  faith  of  tbe  proepeotue  the  petitioner  sad  vum 
shareholders  subscribed  for  shares;  that  then  «^ 

(a.)  Beportod  by  J.  Trvmbam,  Esq.,  BskMsh^^^' 


Vol.  XXXVIII.      [Joiy»,t89o.]    THE   WEEKLY  BEPORTEB, 


667 


High  Gotjbt. 


Iw  RB  The  Grown  Baioc  (Lucitbd). — Tstnitb  v.  Shots. 


HlOH  OOYZRI. 


TBrions  mlBTepieflentations  and  mlMtatements  in  the  pro- 
Bpectiu;  that  no  banking  bariness  was  done  by  the  oom- 
pany  tccording  to  the  balanoe-eheet  issaed  by  the 
direoton,  bat  only  dealings  in  stocks  and  shares  of  a 
ipecaUtire  oharacter  and  loan  transactions  upon  the 
Moorities  of  the  bank ;  that  the  balance-sheet  was  not  a 
proper  one;  that  the  company  was  insoUent  and  unable 
to  pay  its  debts ;  and  that,  under  the  ciroamstanoes,  it 
vas  jost  and  equitable  that  it  should  be  wound  up. 

The  allegations  in  the  petition  were  denied  on  behalf 
of  tbe  company. 

Napier  Eiggim,  Q^O,,  and  Duke,  for  the  petitioner. — 
The  oompany  ceased  from  February,  1889,  to  oarry  on 
the  buehiess  for  which  it  was  formed,  and  it  is  just  and 
equitable  that  it  should  be  wound  up.  It  was  formed  t9 
osny  on  the  business  of  a  local  bank,  but  that  busiuees 
has  been  entirely  given  up,  and  the  directors  do  nothing 
bat  speculate  systematically  iu  stocks  and  shares.  The 
lands  of  the  company  are  being  improperly  used  for 
purposes  which  are  not  Justified  by  the  memorandum  of 
Msooiationof  the  company. 

They  referred  to  In  re  Haven  Gold  Mining  Co.,  30 
W.  a  389,  20  Oh.  D.  151 ;  In  re  German  Date  Coffee 
Co.,  30  W.  B.  717,  20  Oh.  D.  169 ;  The  Oompanies  Act, 
1868,  a.  70. 

Bramweil   Davis,  for   shareholders   supporting   the 


Cozeni'Mardy,  Q.O.,  and  A.  22.  Kirhy,  for  the  com- 
pany.—The  objects  of  the  company  as  set  forth  in  the 
memorandum  of  association  include  and  Justify  the  deal- 
ings in  stocks  and  shares  which  have  been  carried  on  by  the 
dinctors.  Tbe  fact  that  the  banking  business  has  been 
discootinned,  and  that  the  oompany  now  engages  in 
speculation  on  the  Exchange  is  not  sufficient  to  justify  a 
vinding-up  order. 

EperiU,  Q,G.,  and  Chadwyck  Healey,  for  shareholders 
opposing  the  petition. 

P.  F,  Wheeler,  for  creditors  opposing  the  petition. 

Napier  ffiggine,  Q.O,,  replied. 

NoBTH,  J.,  after  examining  the  evidence  given  on  the 
petition,  and  stating  the  facts  of  the  case,  proceeded  : — 
It  appears  that  the  main  business  wbiob  the  oompany 
waa  started  to  carry  on  was  a  local  banking  business, 
that  such  business  has  been  entirely  abandoned,  and 
that  the  business  which  has  actually  been  earried  on  in 
Loudon  is  a  speculative  business  of  an  entirely  different 
character. 

The  prospectus  of  the  company,  on  the  faith  of  which 
the  petitioner  and  the  shareholders  supporting  the  petition 
have  taken  their  shares,  was  addressed  to  the  formation 
of  a  boal  bank  and  nothing  more,  and  I  think  that  it 
correctly  describes  what  were  the  real  objects  of  the 
company.  I  agree  that  the  prospectus  cannot  control 
the  objects  as  defined  by  the  memorandum  of  association 
of  the  company,  but  I  think  that  the  prospectus  has 
placed  the  true  interpretation  upon  them.  It  is  said 
that  the  speculations  carried  on  by  the  directors  are 
comprised  in  the  objects  stated  in  the  memorandum. 
[His  lordship  went  through  the  objects,  which  were  very 
nnmerous,  and  continued:—]  In  my  opinion,  if  the 
memorandum  of  a  company  were  to  state  the  objects  of 
the  company  to  be  the  carrying  on  of  any  basiness 
whatsoever  which  the  directors  might  think  would  be 
ptefltable  to  shareholders,  that  would  not  be  such  a 
statement  of  the  objects  as  required  by  the  Oompanies 
Act.  The  objects  comprised  in  this  memorandum,  if 
the  interpretation  put  upon  thorn,  liy  counsel  for  the 
company,  ie  correct,  might  authorize  a  scheme  for 
nmning  a  line  of  balloons  between  the  earth  and  the 
moon.  If  Buoh  an  interpretation  were  true  tbe  memo- 
nndum  would  not|  in  my  opinion,  be  within  the  Oom- 


panies Act  at  all.  In  my  Tiew  the  oompany  could  only 
properly  engage  in  these  numerous  objects  as  subsidiary 
to  its  main  business.  The  business  of  the  oompany 
was  that  of  bankers.  It  is  a  business  which  has  been 
abandoned  by  the  company,  and  the  oompany  ought  to 
be  wound  up.  What  the  oompany  are  now  doing,  and 
have  been  doing  for  a  year  past,  is  something  outside 
the  objects  for  which  the  company  was  formed. 

It  has  been  urged  that  if  what  the  direotors  are 
now  doing  is  nUrd  vires,  there  is  a  well  known  remedy 
open  to  the  petitioner  and  the  shareholders  supporting 
him,  that  they  should  apply  to  the  court  to  restrain  the 
directors  from  doing  what  is  beyond  their  powers,  and 
that  it  is  in  such  case  to  seek  an  improper  remedy  if 
thoy  present  a  petition  for  winding  up.  As  a  general 
rule  I  do  not  dissent  from  that  proposition; 
but  it  must  be  properly  understood  and 
must  be  limited.  If  a  oompany  were  carrying  on  an 
illegitimate  business  and  also  a  legitimate  one,  a 
winding-up  order  would  not  be  the  proper  remedy,  but 
an  injunction  would.  If  the  legitimate  business  had 
become  impossible,  and  the  oompany  were  carrying  on 
an  unauthorized  business,  a  winding-up  order  would  be 
the  proper  remedy. 

Take  the  case  of  a  steamship  oompany  established 
for  the  conveyance  of  goods  by  sea  between  Liver- 
pool  and  Dublin.  If  for  the  sake  of  oonvenienoe  the 
direotors  proposed  to  land  the  goods  before  they 
reached  Dublin,  and  to  purohase  a  railway  to  oarry  the 
goods  by  land,  the  purohase  of  a  railway  being  beyond 
their  powers,  there  would  be  a  case  for  an  injunction. 
But  if  by  any  chance,  by  reason  of  a  tunnel  being 
oonstruoted  or  otherwise,  it  became  praotioally  impossible 
for  them  to  convey  the  goods  by  steamer,  and  they 
proposed  to  buy  the  railway  and  oarry  the  goods  by  that 
way  only,  and  to  oarry  on  a  business  which  was 
unlawful  for  them  to  oarry  on,  instead  of  their  proper 
business,  then  I  think  it  would  be  open  to  a  share- 
holder to  apply  for  a  winding-up  order.  The  ground 
on  which  I  decide  that  there  ought  to  be  a  winding-up 
order  is  that  the  case  comes  within  the  class  of  oases 
in  which  it  is  <<  just  and  equitable"  that  there  should 
be  a  winding-up  order,  which  is  the  last  and  most 
difficult  to  define  and  limit  of  the  several  grounds 
specified  iu  the  Oompanies  Act,  1862,  for  resting  a 
winding-up  petition  upon.  I  find  these  grounds 
specifically  put  forward  in  the  petition.  There  are 
matters  in  evidence  which  I  cannot  go  into.  There 
was,  however,  one  remark  made  as  to  the  petition. 
It  was  said  that  the  presentation  of  the  petition  was  an 
attempt  to  levy  blackmail.  But  what  the  petitioner  has 
done  is  to  say  that  the  oompany  are  not  carrying  out 
the  ol^ects  of  the  oompany,  and  that  he  deeirad  to  have 
his  shares  cancelled,  and  what  he  has  paid  returned ; 
and  this  is  no  more  than  he  is  entitled  to. 

The  parties  subsequently  came  to  an  airaagement, 
and,  upon  application  to  the  court,  the  petition  was 
dismissed  by  consent. 

Solicitors,  G.  Oartie;  0.  B,  Steele;  Godden  Styles 
Hare  ;  G*  Lincoln, 


Ohan.  Div.  I 


May  22. 


Stirling, 

THTHirs  V.  Bhotx.  (a.) 

Vendor  and  purehaeer — Goodwill-Sale  of  husinesi — 
EeeMcted  right  to  use  name  of  vendor. 
T.  Bold  a  business,  goodwill,  and  sioeMn'trade  to  5., 
including  business  cards  bearing  TCs  name,    S,  issued 

(a.)  Beported  by  W.  H.  Qoarbbll,  Esq.,  Barriater*at* 
Lawi 
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High  Gottbt. 


Thtmnb  v.  Shots. 


HiOH  Ooun. 


furiher  cards,  hearing  T,'$  name  a$  he/ore.  The  oMign" 
ment  contained  no  expreee  auihorUy  to  8n  to  use  T,^$ 
name,  T,  moved  to  restrain  8,  from  using  his  name  on 
business  cards,  or  otherwise  trading  in  such  name, 

Hdd,  that  8,  must  be  restrained  from  using  T,*s  name^ 
so  as  to  in  any  way  txpose  T.  to  any  liability  by  holding 
him  out  at  a  person  with  whom  contracts  were  made 
which  might  impose  liability  on  hinu 

LoYj  v.  Walker,  27  W.  R  370,  10  Oh.  D.  436,  dis- 
tinguished. 

Motion. 

The  plaintiff,  Arthur  Thynne,  formerly  carried  on 
busineea  as  a  baker  and  oonfeotioner  at  44,  Tranquil- 
Tale,  Blackheath.  On  the  27th  of  March,  1890,  he 
entered  into  a  contract  with  the  defendant  to  sell  to  him 
as  a  going  concern  the  leasehold  hoase  and  premises 
where  his  business  was  carried  on,  together  with  the 
goodwill  of  the  business,  with  certain  stock-in-trade 
and  fixtures. 

By  an  assignment  dated  the  26th  of  April,  1890,  in 
consideration  of  the  sum  of  £850,  the  house  or  shop  and 
premises,  and  all  the  beneficial  interest  and  goodwill  of 
the  plaintiff  in  the  trade  of  a  baker  and  pastrycook 
there  carried  on  by  him,  were  assigned  to  the  defend- 
ant. 

Under  the  conditions  of  sale  the  defendant  purchased 
from  the  plaintiff  the  stock-in-trade,  including  a  number 
of  paper  bags,  bill-heads,  and  cards,  all  bearing  the  name 
of  the  plaintiff,  and  also  other  articles  for  the  sum  of 
£42.  After  these  cards  were  exhausted,  the  defendant 
caused  to  be  printed  and  issued  trade  cards,  bearing  the 
name  of ''  A.  Thynne,  baker  and  confectioner,  the  Village 
Bakery,  Blackheath  (established  1850),"  as  he  alleged, 
in  the  ordinary  course  of  business.  Such  cards  did  not 
bear  the  name  of  the  defendant. 

The  assignment  contained  no  eapress  authority  to  use 
the  name  of  the  plaintiff. 

The  plaintiff  commenced  the  present  action  on  the 
16th  of  May,  1890,  claiming  by  bis  writ  an  order  for  the 
deliTery  up  to  him  of  all  cards,  bill-heads,  and  bags 
printed  by  or  for  the  defendant  in  the  name  of 
"  A.  Thynne,"  an  injunction  to  restrain  the  defendant 
from  so  using  the  name  of  the  plaintiff  or  otherwise 
trading  in  his  name. 

The  plaintiff  now  moTed  for  an  injunction  in  the  terms 
of  the  writ 

Graham  Bakings,  Q.C,  and  Bradford,  for  the 
motion. — ^The  assignee  of  the  business  cannot  use  the 
plaintiif  s  name,  unless  that  is  expressly  authorized. 
The  assignment  contains  no  authority  to  use  the  name 
of  "  A.  Thynne."  The  assignment  of  the  goodwill  does 
not  amount  to  an  irre? ocable  power  of  attorney  ;  that 
would  result  if  the  assignee  could  so  act  as  to  make  the 
assignor  liable  in  any  way.  Levy  t.  Walker,  27  W.  B. 
370, 10  Oh.  D.  486  (see  judgment  of  Jamee,  L.J.,  at  p. 
448),  and  Gray  t.  8mith,  ante,  p.  310,  43  Oh.  D.  208, 
take  the  question  of  what  goodwill  indndes,  as  far  as  it 
can  go. 

Buckley,  Q.C,  and  LeveU,  for  the  defendant— The 
nature  of  the  contract  must  first  be  ascertained  exactly. 
The  defendant  bought  a  large  number  of  articles 
bearing  Thynne's  name,  including  paper  bags  and  cards. 
The  plaintiff  seeks  to  use  his  name  again  in  business  in 
Blackheath,  after  assigning  his  goodwilL  This  would  seem 
to  follow  from  his  complaint  of  ShoTc's  reprinting  the 
name.  Levy  t.  Wallkr  and  Gray  t.  Smith  are  not 
inconsistent.  [Stiruno,  J.  —  There  is  a  difference 
between  using  the  name  in  the  business  simply,  and 
making  the  plaintiff  liable  in  some  way  as  carrying  on 
the  business.]  The  plaintiff  cannot  be  injured,  for 
ShoTC  buys  all  goods  in  his  own  name.  Levy  t. 
Walker  decides  that  the  sale  of  goodwill  includes  the 
right  to  use  the  name ;  it  is  an  ezdusiTe  tight  to  use  the 


name  for  the  purposes  of  that  business.  There  is  no 
special  firtue  in  adding  to  the  aseignment  of  good- 
will, "  together  with  the  right  to  use  the  name  of  "  ;  that 
is  implied,  for  the  business  purposes.  There  is  no  copy- 
right in  a  name,  the  defendant  can  use  Thynne's  nsme 
as  be  likes. 

Hastings,  Q,C.,  in  reply.— The  defendant  has  no  right 
to  use  Thynne's  name  as  a  trade  name ;  there  is  a  lis- 
bility  if  he  does  so,  if  I  authorize  him  to  tnde  nndsr  mj 
name  I  may  be  liable.  Levy  t.  Wcdher  only  dseito 
that  the  name  may  be  used  where  there  ia  no  posnUU^ 
of  any  liability  being  incurred. 

SnBLiNo,  J.— I  dispose  of  this  motion  as  the  hssn^ 
of  the  action,  as  that  course  has  been  oonaented  to.  Tiie 
question  which  arises  on  the  motion  is  an  importsnt  ons, 
and  is  not  altogether  covered  by  authority.  [Ate 
stating  the  facts,  and  mentioning  eepeoially  that  tiM 
assignment  contained  no  express  assignment  of  the  right 
to  use  the  plaintiff's  name,  his  lordship  oontinosdH 
Upon  the  CTidenoe  before  me,  the  plaintiff  puts  his  csh 
upon  these  grounds :  "  I  discoTsred  on  the  13th  of  Hay 
that  the  defendant  had  issued  cards  in  my  nsas^  by 
which  he  wished  the  public  to  underatand  that  Iwn 
still  carrying  on  the  business  at  44,  TranquO-vsls  alew- 
said.  The  defendant  has  no  right  to  use  my  name,  sad 
I  strongly  object  to  bis  so  doing,  as  it  wiU  matetjsQj 
injure  me  if  I  start  in  business  again  at  Blackheath.' 

Now  this,  taken  literaUy,  is  far  in  excess  of  the  pUia. 
tiff's  rights,  for  he  has  assigned  the  goodwiU,  and  to  ths 
extent  of  carrying  on  the  business  in  cTery  way  ths  de- 
fendant has  the  right  to  use  the  plaintiff's  nasu,  eiaept 
so  far  as  doing  any  act  or  using  the  name  in  any  wsy  so 
as  to  hold  out  the  plaintiff  as  the  owner  of  the  basbm 
or  to  render  him  in  any  way  liable.  That  is  the  only  limit 
to  tiie  defendant's  right  to  use  the  plaintiffs  name.  The 
defendant,  on  the  other  hand,  says  (paragraph  4) :  I 
deny  that  the  plaintiff  can  be  materially  or  at  sU  is- 
jured,  and  I  deny  his  right  to  solicit  any  of  the  oo^ 
tomers  of  the  said  business  so  purchased  by  me  as  afore- 
said, and  contend  that  I  haTC  a  right  to  use  the  nsae  o( 
Arthur  Thynne  as  a  trade  name." 

The  question  is,  is  he  absolutely  entitled  to  ose  the 
name  of  the  plaintiff,  and  this  I  think  he  is  not  entitifld 
to  do,  so  as  to  expose  the  plaintiff  to  any  liabfli^f. 
Levy  T.  Walker  has  been  relied  upon.  In  that  «» 
Miss  Oharbonnel  and  Uiss  Walker  carried  on  bosineH  is 
London.  Miss  Oharbonnel  married  LeTy ;  the  P**^ 
ship  was  dissolTcd,  and  the  business  and  goodffli 
purchased  by  Miss  Walker,  who  oontinued  bwiM* 
under  the  style,  as  before,  of  Oharbonnel  *  Wsltai. 
Mr.  and  Mrs.  LeTy  carried  on  business  in  Paris  iui*r 
the  style  of  Oharbonnel  et  Oie.,  and  sought  to  prswat 
Miss  Walker  from  using  the  name  of  Oharbooasl  a 
Walker  in  London,  and  the  relief  claimed  was  "'"■•J* 
parUy,  it  is  clear,  on  the  ground  that  Miss  Walker  pst 
the  plaintiffs  under  no  possible  lialulity  by  so  csnyug 
on  the  business.  James,  LJ.,  gaTC  an  opinion  age  s 
point  which  Jessel,  M.B.,  did  not  refer  to,  though  » 
did  not  say  that  he  held  a  contrary  opinion,  I  me»  ■•* 
the  assignment  of  the  goodwill  and  business  did  cosf^ 
the  right  to  use  the  name  of  Oharbonnel  k  WallWf  «• 
the  exolusiTe  right  to  use  that  name  as  betwe«  •■• 
Tendor  and  the  purchaser  of  that  business. 

In  that  case  it  is  important  to  obserre  that  the  vsms 
of  "  Oharbonnel  k  Walker  "  was  not  the  name  «  "JJf 
of  any  two  persons  carrying  on  the  business,  hot  wwj 
a  fancy  name ;  that  is  entirely  different  item  s  esse 
where  a  person  is  exposed  to  liability.  «*  f hej*" 
that  Miss  Oharbonnel  could  not  hate  been  liabto  tenj 
claim  was  Tery  important.  In  Gray  t.  Smm  JW 
L.J.,  said,  "  Mr.  and  Mrs.  Lefy  could  not  be  eoWiBJ^ 
to  any  lUbiUty  by  the  use  of  the  name  of  CtaW^ 
k  Walker'  by  tiie  defendant";  on  that  giowj!: 
teems  to  dUtingnish  that  case,  ao  as  to  isipiy  »•  - 
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High  Ooubt. 


liabilitjr  ooald  be  imposed  by  the  nae  of  the  name  in 
Uny  T.  Walker.  In  the  preaeut  ease  the  parties  seem 
to  me  to  have  pnt  their  respective  rights  too  high.  The 
defendant  seems  to  be  entitled  to  use  the  name  of  ''A. 
Tbjnne "  so  far  as  this,  that  he  most  not  expose  the 
plaintiff  to  any  liability.  The  proper  way  to  deal  with 
i^t  case  will  be  to  restrain  the  defendant,  bis  servants 
and  agents,  from  using  the  name  of  the  plaintiff  in  snch 
a  way  aa  to  expose  the  plaintiff  to  any  liability  by 
holding  him  out  as  a  person  with  whom  contracts  are 
made,  which  would  impose  liability  on  him.  No  order 
SB  to  coats. 

Solicitors,  Ingoldby  dk  Adhin;  jBTeene,  MoTBland^  A 
Bryden, 


Q.  B.  Di?.  (Cave  and  1  ^        to  o^ 

A.L.8mith,JJ.)     /  June  12.  24. 

HooBE  AKD  Another  r.  Gamgee.  (a.) 

Cfunty  court — Defendant  rending  out  of  Jurisdiction — 
Leave  not  obtained  for  commencement  of  actyyn-^ 
Objection  to  jurisdiction —  Waiver^^  County  Courti  Act. 
1888  (61  <t  62  Vict.  e.  43),  e.  74. 

Atwmmons  from  a  county  court  having  been  iaued  at 
the  instance  of  a  plaintiff  and  served  upon  a  defendant 
retiding  out  of  the  jurisdietion  mUhout  leave  for  the 
emmencement  of  the  action  having  been  first  obtained 
under  seetion  74  of  the  County  Courts  Act,  1888,  the 
defendant  appeared,  but,  after  one  of  the  causes  of  action 
had  been  heard  and  determined  against  him,  objected  to 
the  jurisdiction, 

Seld,  that  the  practice  under  this  section  was 
analogous  to  that  in  the  Sigh  Court  in  cases  requiring 
leave  for  notice  of  service  of  a  writ  upon  a  defendant 
retiding  out  of  the  jurisdiction,  and  that  the  defendant, 
having  appeared  and  contested  the  action,  had  waived  his 
right  to  raise  any  objection  to  the  jurisdiction  of  the 
eeurt. 

Motion  for  a  writ  of  prohibition  referred  to  the  court 
b7  Hawkins,  J.,  at  chambers. 

The  motion  was  made  by  the  defendant  for  the  purpose 
of  prohibiting  the  judge  of  the  county  court  of  Brighton 
from  further  proceedings  in  an  action  by  the  plaintiff,  on 
the  ground  that  he  had  no  jurisdiction  over  the  defend - 
ut,  who  admittedly  resided  out  of  the  jurisdiction,  but 
had  carried  on  business  in  the  jurisdiction  within  six 
months  before  motion.  No  leave  had  been  obtained  by 
the  phdntiff  ander  section  74  of  the  County  Oourte  Act, 
1888,  for  the  commencement  of  the  action  in  the  court 
within  the  district  in  which  the  defendant  had  carried  on 
bnauess  within  six  calendar  months  next  before  the 
oommendng  of  the  action.  The  defendant  had  appeared 
by  hia  solicitor  on  the  first  day  of  the  hearing  at  the 
Qoanfy  oourr,  and  had  raised  no  objection  to  the  jurisdic- 
tioQ.  The  judge  had  decreed  specific  performance  of  the 
oontraot  sued  upon,  but  adjourned  till  the  next  day  the 
qQsition  whether  there  had  been  any  acceptance  by  the 
defendant  of  the  plaintiff's  title.  In  the  interval  the 
defendant's  solidtor  became  aware  that  no  leave  had 
been  obtained  for  the  commencement  of  the  action, 
thoagh  the  defendant  resided  out  of  Brighton.  He  there- 
iipon  took  the  objection  to  the  jurisdiction  of  the  court. 
The  judge  held  aa  a  fact  that  the  defendant  had  carried 
on  bosiness  in  Brighton  within  six  months  of  the 
oommencement  of  the  action,  but  that,  even  if  he  had 
not,  the  defendant  had  waived  hia  right  to  raise  the 
objection  to  jurisdiction,  and  that  it  was  now  too  late  to 
maintain  it. 

(a.)  Beported  by  Sfbhgbb  L.  HollanOj,  Eeq.,  Barrieter- 
at-Law. 


Wedderbum,  for  the  defendant. — ^The  defendant  took 
the  objection  as  soon  as  he  was  made  aware  of  the  defect 
in  the  proceedings.  There  was  nothing  patent  on  the 
form  of  summons  to  show  that  leave  was  necessary  and 
had  not  been  obtained.  The  judge  was  bound,  under 
section  114  of  the  County  Courts  Act,  1888,  to  have 
dismissed  the  action  as  one  over  which  he  had  no 
jurisdiction  except  by  the  consent  of  the  parties. 

Chregson,  for  the  plaintiff. — ^The  last  seotion  only  refers 
to  causes  coming  under  section  66  which  the  county 
court  had  no  jurisdiction  to  try.  The  objection  has  been 
taken  too  late.  The  further  proceedings  related  to  a 
claim  of  lien  mainly.  Such  a  claim  is  expressly  excepted 
by  section  75  from  the  provisions  of  section  74. 


Wedderbum  replied. 


Cur.  adv,  vuU, 


Cave,  J. — This  is  an  application  by  the  defendant  in 
an  action  for  a  prohibition  to  be  directed  to  the  judge  of 
the  Brighton  County  Court,  on  the  ground  that  he  had 
no  jurisdiotion  to  entertain  the  plaint  laid  before  him 
by  a  plaintiff,  the  present  respondent  The  claim  in  the 
county  court  was  for  the  specific  performance  of  a  con- 
tract. Objection  to  the  jurisdiotion  was  taken  by  the 
defendant  on  the  seoond  day  of  the  hearing,  on  the 
ground  that  he  resided  outside  the  jurisdiotion,  and  that 
no  leave  to  serve  the  summons  upon  him  had  been 
obtained,  aa  required  by  the  County  Courts  Act,  1888,  a. 
74.  That  seotion  enacts  that, ''  except  where  by  this  Act 
it  is  otherwise  provided,  every  action  or  matter  may  be 
commenced  in  the  court  within  the  district  of  which  the 
defendant  shall  dwell  or  carry  on  business  at  the  time  of 
commencing  the  action  or  matter,  or  it  may  be  com- 
menced, by  leave  of  the  judge  or  registrar,  in  the  court 
within  the  district  of  which  the  defendant  dwelt  or 
carried  on  business  within  six  months  next  before  the 
commencement.*' 

It  was  argued  that,  in  the  absence  of  such  leave,  there 
was  a  lack  of  jurisdiction  in  the  county  court,  and  that, 
the  judge  waa  thereby  bound  to  dismiss  the  plaint  under 
seotion  114,  which  enacts  that,  ^*  whenever  an  action  or 
matter  is  commenced  over  which  the  court  has  no  juris- 
diction  the  judge  shall,  unless  the  parties  consent  to  the 
court  having  jurisdiction,  order  it  to  be  struck  out." 

There  are  two  senses  in  which  an  objection  to  jurisdic- 
tion may  be  advanced.  First,  it  may  imply  that  there  ia 
no  jurisdiction  under  any  circnmstanoea  for  the  court  to 
entertain  the  matter  eought  to  be  brought  before  it.  Such 
matter  is  dealt  with  by  section  66,  which  ennmeratea 
causes  of  action  which  are  altogether  excluded  from  the 
jurisdiction  of  the  county  courts.  In  the  cases  dealt 
with  by  seotion  74  there  is  no  want  of  jurisdiction  over 
the  subject-matter.  Specific  performanoe  is  clearly 
within  the  ordinary  jurisdiction  of  the  county  courts. 
No  doubt  the  leave  of  the  court  or  registrar  is  necessary 
before  this  particular  claim  could  be  entertained,  owing 
to  the  defendant  residing  outside  the  jurisdiction. 
Ordinarily  the  registrar  would  be  made  aware  of  that 
fact  on  the  entry  of  the  plaint,  and  would  have  drawn 
the  attention  of  the  par^  entering  the  plaint  to  the  fact 
that  objection  might  be  taken  if  leave  was  not  pre- 
viously obtained.  However,  that  objection  was  not  pre- 
sent to  the  registrar  at  the  time  of  entry ;  the  writ 
issued,  and  the  defendant  appeared. 

It  is  difScult,  aa  a  rule,  to  draw  analogies  between 
actions  in  the  High  Court  and  those  in  the  county  courts, 
since  the  jurisdiction  of  the  former  depends  largely  upon 
the  common  law,  and  that  of  the  latter  depends  entirely 
upon  statute,  but  there  is,  I  think,  some  analogy  to  be 
derived  from  the  High  Court  practice  in  cases  where  a 
British  subject  is  resident  out  of  the  jurisdiction,  and 
the  leave  of  the  court  must  be  obtained  before  a  writ,  or 
notice  of  a  writ  or  Bummons,  can  be  served.    That  is 
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ing,  cleansing,  and  watering,  in  ao  far  as  they  were 
necessary  for  the  maintenance  of  the  road. 

Senn  CoUin$t  Q.C^  and  Maomorran,  for  the  local 
hoard. 

R,  8.  Wright^  for  the  county  conncil. 

Gbaktham,  J. — There  can  be  no  donbt  as  to  what  car 
decision  must  be  in  this  case — namely,  that  we  hare  no 
right  to  put  a  more  limited  constrnction  on  the  words  of 
the  Act  of  1888  than  they  naturally  would  have,  read- 
ing them  in  oonjanction  with  the  general  legislation  that 
from  time  to  time  has  been  passed  in  reference  to  roads. 

The  sections  on  which  our  decision  mainly  turns  are 
the  Idth  section  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  and  the  11th  section  of  the 
Local  €k)vernment  Act  of  1888.  We  have  first  of  all  to 
find  out  what  is  the  meaning  of  the  term  ''  road,*'  as 
referred  to  in  the  13th  section  of  the  Highway  Act, 
1878,  and  then  what  is  the  meaning  of  the  words  "  main 
road,''  more  particularly  as  affecting  the  question  of  the 
footpath  on  each  side. 

By  the  old  Highways  Act,  a  road  included  footways  ; 
that  is  common  ground,  and  admitted  by  both  sides.  That 
being  so,  the  Legislature  in  all  legislation  dealing  with 
roads  always  dealt  with  the  word  road  under  the  impressi'^n 
that  they  were  dealing  with  the  carriageway  and  the  foot- 
way, and  we  must  assume  that  that  was  the  intention  of 
the  Legislature.  Then  when  they  made  the  altera- 
tion by  the  Highway  Act  of  1878,  of  modifying  to  a 
Certain  extent  the  liability  for  cost  of  repair  by  throw- 
ing half  the  cost  of  certain  roads  on  the  county  authority 
as  distinguished  from  the  local  authority,  as  they  did  not 
in  terms  make  any  difference  between  footways  in  nrban 
districts  and  those  outside  urban  districts,  we  must 
assume  that  the  Legislature  had  it  in  its  mind,  when 
that  Act  was  passed,  that  the  incidence  of  the  alterations 
of  liability  would  be  the  same  in  the  urban  authority 
as  it  was  in  the  local  authority  outside  the  urban 
authority.  Then  comes  the  Local  Government  Act  of 
1888,  without  any  limitation  at  all  as  to  the  liability 
which  is  thrown  on  the  county  of  paying  the  whole 
expense  of  certain  roads,  whereas  before,  the  county 
authority  only  paid  half.  I  think  we  must  assume  that 
the  Legislature  again  intended  that  which  they  purport 
to  state — namely,  that  every  road  in  a  oonnty  which  is 
for  the  time  being  a  ^'maiu  road"  shall  after  the 
appointed  day  be  wholly  maintained  and  repaired  by  the 
oouncii  of  the  county  in  which  the  road  is  situate.  Now 
as  they  have  not  by  any  other  section  limited  the  natural 
meaning  of  the  word  "  road,"  I  do  not  see  what  power 
we  have  to  put  an  interpretation  upon  it  which  is  not 
the  natural  interpretation  of  it,  looking  at  the  effect  of 
the  legislation  of  the  last  fifty  years  on  highways  in  this 
country. 

All  I  can  add  to  what  I  have  already  said  during  the 
argument  is  that,  in  my  opinion,  with  regard  to  the  first 
question,  "Whether  under  section  11  of  the  Local 
Government  Act,  1888,  the  county  council  is  liable  for 
the  costs  of  the  maintenance  and  repair,  and  reasonable 
improvement  connected  with  the  mainteuance  and  repair, 
of  all  or  any  of  the  above-mentioned  footpaths  or  foot- 
ways on  the  sides  of  main  roads  as  parts  of  such  main 
roads,  or  to  make  payments  in  respect  thereof,"  our 
answer  must  be  that  the  county  council  is  liable  to  the 
cost  of  maintenance  and  repair  and  reasonable  improve- 
ment of  the  footpaths  or  footways  on  the  sides  of  main 
roads  as  parts  of  such  main  roads,  and  to  make  pay- 
ments in  respect  thereof.  I  am  also  of  opinion  that, 
with  regard  to  the  paved  or  pitohed  crossings  over  such 
main  roads,  the  same  answer  must  be  given  as  is  given 
to  the  first — ^namely,  that  they  are  liable. 

As  regards  scavenging,  that  the  learned  counsel  for  the 
county  council  gave  up,  and  the  point  as  to  scavenging  is 
not  now  contended  for.    With  regard  to  lighting,  that 


han  been  given  up  by  the  local  authority.  Theo, 
with  regard  to  the  fifth  question,  our  deciMM  ii 
that  that  must  be  left  for  the  particular  case  tint  ii 
brought  before  the  authorities ;  or»  if  there  is  a  dispute 
between  them,  before  the  Local  Government  Botrd. 
Under  certain  oircamstancee  the  county  authority  woqU 
be  liable,  but  under  other  circumstances,  if  the  ohugt 
were  greater  than  could  fairly  be  considered  a  ehsogt 
likely  to  take  place,  or  desirable,  then  the  loeal  aathority 
must  be  at  the  expense  of  such  a  special  change,  which 
could  not  have  been  intended  to  have  been  thrown  apos 
the  oonnty  authority. 

Ghablbs,  J. — I  am  of  the  same  opinion.  The  wtcAn 
which  we  have  to  construe  is  the  llbh  section  of  tbi 
Local  Government  Act  of  1888  ;  but  to  coDstme  that 
section  it  is  necessary  to  consider  what  is  the  profiec 
construction  of  sections  13  and  15  of  the  Highwajsaad 
Locomotives  (Amendment)  Act  of  1878,  for  the  llth 
section  of  the  Act  of  1888  refers  to  roads  which  aro  to 
the  time  being  <<  main  roads  "  within  the  meaning  of 
the  Act  of  1878.  Therefore  it  is  necessary  to  look  at 
the  two  sections  of  the  earlier  Act  to  be  enabled  to  plaoe 
a  true  construction  on  the  11th  section  of  the  lata  Act. 

Now  the  two  sections  of  the  earlier  Act  oonstitated  two 
classes  of  roads,  as  main  roads :  in  the  first  phoe,  loadi 
which  had  ceased,  or  which  would  cease  to  be  taropikt 
roads  ;  in  the  second  place,  nnder  section  15,  any  h^h- 
ways  which  appeared  to  the  highway  authority  proper  to 
be  made  main  roads. 

Now  what,  at  the  time  of  the  passiBg  of  the  Aot  of 
1878,  was  the  duty  of  the  highway  authority  withx«fec- 
ence  to  the  repair  of  these  roads  ?  First,  take  the  a» 
of  roads  which  had  been  disturnpiked  prior  to  the  pan- 
ing  of  the  Act.  At  that  time  the  highway  authority  had 
imposed  upon  it  a  double  duty.  In  the  first  place,  it  hid 
the  duty  of  repairing  the  footways,  which  the  tompike 
trustees  were  never  under  any  duty  to  repair.  In  th« 
second  place,  it  had  the  duty,  restored  to  it,  after  thedoa 
of  the  turnpike  trusts,  as  representing  the  inhabitanti 
at  large,  of  repairing  the  highway,  and  therefore,  at  the 
time  of  the  passing  of  this  Aot,  with  refereaoe  to  the 
disturnpiked  roads,  there  was  imposed  on  the  oooaty 
authority  the  duty  of  repairing  roads  and  footway«  sHke. 
The  same  observation  is  true  with  reference  to  highwaji 
— highways  which  are  dealt  with  under  the  15th  aeotkn 
of  the  Act— that  is  to  say,  highways  which  had  new 
been  turnpike  roads  at  all.  With  reference  to  tboM 
highways  the  dnty  rested  upon  the  inhabitanti  at  laigt 
at  all  times  ;  and  the  duty,  at  the  time  of  the  pasungof 
this  Act,  rested  ou  the  highway  authority  of  repairing 
both  roadway  and  footway.  Therefore  the  LegUatare 
passed  the  Act  of  1878  in  this  state  of  things— thqr 
were  dealing  with  disturnpiked  roads,  or  roads  which 
would  be  thereafter  disturnpiked,  and  they  were  daaliag 
with  ordinary  highways ;  and  they  provide  that  ooo' 
half  of  the  expenses  incnrred — by  whom  ?  by  the  high- 
way authority — in  the  maintenance  of  such  roadi  ihsU 
be  paid  to  the  highway  authority  by  the  county  autho- 
rity. 

We  have  been  invited  by  Mr  Wright»  on  behalf  of  the 
oonnty  council,  to  read  theee  words  thus:  one-half  of  the 
expenses  incurred  by  the  highway  authority,  as  ne- 
cessors  of  the  turnpike  trustees,  in  the  maintrnaace  of 
such  roads,  and  reading  in  those  words,  and  teleirfaigni 
to  the  Tnmpike  Aot  of  3  Geo.  4,  c.  126,  sa.  Ill  and  112, 
he  pointed  out  to  us  that  upon  the  turnpike  truteei 
there  was  no  duty  of  reparation  with  raferenoe  to  the 
footpaths;  quite  the  contrary,  the  duty  of  reparatioB  of 
footpaths  was  reserved  to  the  inhabitants  at  large.  The 
effect  of  the  two  sections  is  to  empower  the  tmsteei  to 
keep  the  footwi^s  in  rural  districts  in  repair,  bat  wiA 
regard  to  the  footways  in  urban  distiiote,  undoohiedly 
the  Turnpike  Aot  reserved  the  liability  to  repair  tboe^ 
and  leaves  it  where  it  always  was,  upon  the  isbahitnta 


VoUXXXVm.    [Jiiiyse.i8»,i     THE   WEEKLY   REPOETEfi. 


67S 


OovTa  OF  Appbal. 


In  re  Palmes. 


Court  ov  Appeal. 


at  luge.  If  I  ooald  see  my  way  to  insert  thia  limitation 
in  seotion  181  wonld  insert  it,  but  I  own  that,  having 
xegard  to  the  faot  that  the  aame  Aot  deals  with  two 
olasses  of  main  roads,  one  distnrnpiked  road,  and  the 
other  ordinary  highways,  and  having  regard  to  the 
isot  that,  at  the  time  it  passed,  the  highway  authority 
udonbtedly  had  the  daty  of  repairing  both  highway 
and  footway,  it  is  impossible  to  insert  any  sach  limita- 
tion AS  that  which  is  suggested. 

It  seems  to  me  that,  the  tompike  trusts  having  oome  to 
sn  end,  the  Legislature  means  exactly  what  it  says  when 
it  enacts  that  in  the  case  of  these  distnrnpiked  roads 
one-half  of  the  expenses  incurred  by  the  highway 
anthority  in  the  maintenance  of  these  roads  is  to  be 
boine  by  the  county  authority,  the  expenses  of  the  high- 
way authority  including  at  that  time  undoubtedly  both 
the  expense  of  repairing  the  footway  and  the  expense  of 
repairing  the  roadway. 

Now,  that  being  the  constrnctio&  which  I  put  upon  the 
Act  of  1878, 1  do  not  feel  any  difficulty  at  all  with  refer- 
enoe  to  the  Act  of  1888.  There  the  whole  of  the 
expense  is  placed  upon  the  county  authority.  I  think  it 
nay  be  open  to  doubt  under  the  former  Act  whether,  in 
the  case  of  roads  which  were  simply  declared  main  roads, 
one-half  of  the  expenses  could  legally  be  thrown  on  the 
wukty,  but^  however  that  may  be,  it  is  quite  certain  now 
that  under  the  Local  Government  Aot  the  whole  of  the 
expenses  of  the  maintenance  of  main  roads,  that  is  to 
aaj,  main  roada  from  hedge  to  hedge,  including  the  foot- 
paths, are  thrown  on  the  county  authorities. 

That  disposes  of  the  case.  The  urban  authority  in 
this  instance  have  chosen  to  exercise  the  power  reserved 
to  them  under  sub-section  2  of  section  11  of  claiming  to 
letain  the  duty  of  maintaining  and  repairing  a  main 
load,  and,  therefore,  having  done  so,  they  are  entitled  to 
an  annual  payment  or  contribution  from  the  county 
anthority  ;  they  have  to  perform  the  duties  which  other- 
wise the  county  council  would  have  to  perform,  and 
they  may  demand  from  the  county  council  an  annual 
payment ;  that  annual  ^payment  is  to  cover  the  cost  of 
maintenance  and  repair  and  reasonable  improvement. 

I  may  add,  with  reference  to  question  5,  which  is  put 
to  us,  that  if  the  alteration  and  substitution  of  flagging 
and  paving  for  gravel  is,  under  the  ciroumstonces,  a 
reasonable  improvement,  undoubtedly  that  ought  to  be 
borne  by  the  county  council,  they  ought  to  contribute 
towards  it.  But  whether  in  any  particular  instance  it  is 
an  improvement  or  not  seems  to  me  to  be  a  matter  which, 
in  oace  of  difference,  must,  under  sub-section  8  of  section 
11  of  the  Aot  of  1888,  be  determined  by  arbitration  of 
the  Local  Government  Board. 

It  is  unnecessary  fof  me  to  add  anything  to  the 
answers  we  return  to  questions  two,  three,  and  four. 

Solidtors  for  the  local  board,  Berkeley  A  Cdloott,  for 
Waieman  <fe  Bleeehy  Warminster. 

Solicitors  for  the  county  council,  Merrimanf  Pike,  3f 
iflmriflUMiy  for  /^.  W,  MerHman,  Marlborough. 


emvt  of  Syy^aU 

Ffom  OhaiL.  Div.  June  18. 

In  re  Falbosb.  (a.) 

Oodi—SolieUor  and  diwi—Solieitor  aeUng  for  mori' 
gagor  and  mortgagee— Agreement  aa  to  amount  of 
remuneraiion^  indtuive  of  ootU  of  both  partiei^ 
Be/ermee  to  taxing  master — Solieiton*  Bemuneration 
Aa,  1881,  M.  1  (3),  2,  8. 

A  solicitor  vfOB  instruded  ly  a  Idler  signed  hy8,to 
(a.)  Beported  by  B.  H.  Diaitb,  Esq.,  Barrister-at-La  w* 


borrow  £300  for  him  upon  certain  specified  security,  and 
5.  tJiereby  undertook  to  pay  "  your  costs  (which  I  agree 
at  £20,  Mdueiife  of  money  out  of  pockd)  ,  .  ,  to  be 
incurred  in  ,  .  ,  doing  whai  is  necessary  for  the 
purpose  of  carrying  out  these  indrudions"  The 
solieitorf  who  acted  in  the  matter  for  the  mortgagee  as 
well  as  the  mortgagor,  procured  the  advance,  and  r<< 
tained  £20  for  his  costs  of  both  parties,  S,  having  sub- 
sequenUy  applied  tJuU  the  solicitor  might  be  ordered  to 
deliver  a  Ull  of  his  fees,  charges,  and  disbursements,  and 
that  it  might  be  referred  to  taxation. 

Held  (affirming  the  dedsion  of  North,  J.),  that,  though 
the  remuneration  agreed  upon  induded  matters  in  resped 
of  which  the  solidtor  was  not  engaged  as  solicitor  for  8, 
(induding  as  it  did  the  mortgagee's  costs),  yet  as  the 
solicitor  was  engaged  by  8,  to  do  business  for  him  as  a 
solicitor,  8»  teas  thereby  constituted  a  *' client**  of  the 
solicitor  within  the  meaning  ofsedion  1,  aub^sedion  (3), 
of  the  Solicitors'  Remuneration  Ad,  1881,  and  within  the 
meaning  of  thdt  Ad  generally,  and  the  letter  amounted  to 
an  agreement  within  section  8  of  the  Ad. 

Held,  also,  that,  in  the  absence  of  any  evidence  tm- 
peaching  the  agreement  as  unfair  or  unreasonable,  the 
court  ought  not  to  refer  it  to  the  taxing  master  under 
sedion  8,  sub^section  (4),  to  deal  with  it  in  exercise  of 
the  powers  thereby  given. 

Appeal  from  North,  J. 

Slater,  the  appellant,  was  a  journeyman  butoher,  and 
being  entitled  to  some  money  under  his  grandfather's 
will,  was  desirous  of  raising  a  sum  of  £300  upon  bis 
interest  thereunder.  Accordingly  be  ooneulted  Mr. 
Palmer,  a  solicitor,  upon  the  subject,  and  iu  the  result 
wrote  him  the  following  letter:— "I  hereby  request 
and  instruct  you  to  raise,  or  endeavour  to  raise,  for  me 
the  sum  of  £300  at  10  per  cent,  per  annum,  on  the 
security  of  all  my  estate  and  interest  under  the  will 
and  in  the  property  of  the  late  Thos.  Symons,  and  I 
hereby  undertake  to  pay  your  costo  (which  I  agree  at  £20, 
exclusive  of  money  out  of  pocket)  incurred  and  to  be 
incurred  in  and  about  doing  wbac  is  necessary,  in  your 
opinion,  for  the  purpose  of  carrying  out  these  in- 
structions." The  letter  was  duly  sigoed.  Palmer, 
who  acted  in  the  matter  as  solicitor  for  both  mortgagor 
and  mortgagee,  accordingly  obtained  an  advance  of 
£300,  which  was  secured  upon  a  mortgage  of  Slater's 
interest  under  his  grandfather's  will,  and  retoining  £20 
out  of  the  £300  for  his  costo  of  both  parties,  handed 
the  balance  to  Slater.  Out  of  a  further  advance  of  £50, 
an  agreed  sum  of  £15  was  deducted  for  costo  in  the 
same  way.  A  summons  was  subsequently  taken  out 
by  Slater  for  delivery  by  Palmer  of  a  bill  *'  of  all  such 
his  fees,  charges,  or  disbursemento  as  he  claims  to  be 
due  or  paid,  or  as  have  been  deducted  by  him  from  the 
applicant,  or  out  of  his  moneys  "  and  for  reference  of 
such  bill  to  taxation. 

The  Solicitors'  Bemuneration  Aot  provides  by  a  para- 
graph in  section  1  (3)  that  "in  this  Act  'cUent' 
includes  any  person  who,  as  a  principal,  or  ou  behalf  of 
another,  or  as  trustee  or  executor,  or  in  any  other 
capacity,  has  power,  express  or  implied,  to  retain  or 
employ,  or  retains  or  employs,  or  is  about  to  retain  or 
employ,  a  solicitor,  and  any  person  for  the  time  being 
liable  to  pay  to  a  solicitor  for  his  services  any 
costo,  remuneration,  charges,  expenses,  or  disburse- 
ments." 

Section  8  mentions  "  business  connected  with  •  .  • 
mortgages"  among  the  difEerent  kinds  of  business 
the  remuneration  in  respect  of  which  is  dealt  with  by 
the  Act. 

Section  8  provides  that  *<(1)  With  respect  to  any 
business  to  which  the  foregoing  provisions  of  this  Act 
relate  »  .  .  it  shall  be  competent  for  a  solicitor  to 
make  an  agreement  with  his  cUent,  and  fox  a  client  to 
make  an  agreement  with  his  solicitor,  before  or  after  or 
in  the  oouise  of  the  transaction  of  any  auoh  business, 
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for  the  remuneration  of  the  flolidtor,  to  snoh  amonnt 
and  in  anch  manner  aa  the  solioitor  and  the  client 
think  fit,  either  by  a  gross  sum,  or  by  oommission 
or  percentage,  or  by  salary  or  otherwise  ;  and  it  shall  be 
oompetent  for  the  solioitor  to  aooept  fiom  the  client, 
and  for  the  client  to  give  to  the  solicitor,  remuneration 
accordingly. 

**  (S)  The  agreement  shall  be  in  writing,  signed  by 
the  person  to  be  bound  thereby,  or  by  bis  agent  in  that 
behalf. 

"(8.)  The  agreement  may,  if  the  solicitor  and  the 
client  think  fit,  be  made  on  the  terms  that  the  amount 
of  the  remuneration  therein  stipulated  for  either  shall 
include  or  shall  not  include  all  or  any  disbursements 
made  by  the  solicitor  in  respect  of  searches,  plans, 
travelling,  stamps,  fecR,  or  other  matters. 

"(4.)  The  agreement  may  be  sued  and  recoTeredon 
or  impeached  and  set  aside  in  the  like  manner  and  on 
the  like  grounds  as  an  agreement  not  relating  to  the 
remuneration  of  a  solicitor;  and  if,  under  any  order 
for  taxation  of  costs,  such  agreement  being  relied  upon 
by  the  solicitor  shall  be  objected  to  by  the  client  as 
unfair  or  unreasonable,  the  taxing  master  or  officer  of 
the  court  may  inquire  into  the  facts,  and  certify  the 
same  to  the  court ;  and  if,  upon  such  certificate,  it 
shall  appear  to  the  court  or  Judge  that  just  cause  has 
been  shown  either  for  oancelling  the  agreement  or  for 
reducing  the  amount  payable  under  the  same,  the  court 
or  judge  shall  have  power  to  order  such  cancellation  or 
reduction,  and  to  give  all  such  directions  necessary  or 
proper  for  the  purpose  of  carrying  suoh  order  into  effect, 
or  otherwise  consequential  thereon,  as  to  the  court  or 
judge  may  seem  fit.*' 

North,  J.,  held  that  the  letter  amounted  to  an  agree- 
ment  within  section  8  of  the  Solidtors'  Bemuneration 
Act,  and  that  he  could  not  make  an  order  for  taxation 
for  the  purpose  of  setting  aside  the  agreement.  He 
aooordingly  dismiisad  the  applloation. 

Slater  appealed. 

Farwell  (QowM-Eardy^  Q.O.^  with  him),  for  the 
appellant.  <—  First,  there  was  no  agreement  here 
within  the  Bolioitors'  Bemuneration  Act.  Beoondly,  if 
there  was,  the  appellant  is  not  debarred  from  having  it 
taxed.  By  the  scale  the  costs  would  have  been  under 
£10,  instead  of  £20.  There  was  no  power  to  agree 
upon  a  sum  which  included  the  mortgagee's  costs  as 
well  as  the  mortgagor's,  for,  though  a  mortgagor  has 
to  pay  his  mortgagee's  costs,  he  is  not  the  mortgagee's 
agent  to  retain  a  solicitor  for  him,  nor  is  he  himself  the 
dient  of  the  mortgagee's  solicitor :  section  1  (3)  (the 
definition  dause)  where  dient  is  defined.  [Fbt,  L.J. — 
That  is  not  a  definition  dause— it  meiely  says  "  client " 
indudes  so  and  so.  It  does  not  exdude  everything 
dse.]  Then,  under  section  8  (4),  if  the  dient  objects 
to  the  agreement  as  unfair  or  unreasonable,  it  may  be 
referred  to  the  taxing  master,  and  the  amount  may  be 
reduced,  or  the  agreement  set  aside :  In  re  Inderwieh^ 
32  W.  B.  541, 25  Oh.  D.  279.  at  pp.  281, 282  ;  In  re  Gray, 
80  SoLioxTOBs*  JouBNAL,  551.  ^0  agreed  sums  here  are 
dearly  nnreaaonable,and  the  figures  speak  for  themselves. 
OUenta  in  humble  life  are  at  the  merpy  of  solidtors, 
and  ii  is  not  dedrable  that  agreements  should  be  made 
which  require  the  machinery  of  a  Ohancery  action  to 
set  them  adde.  The  whole  of  these  costs  should  be 
gent  to  the  taxing  master  with  a  direction  to  hare  regard, 
in  taxing  them,  to  these  agreements  :  Ook  t.  Park^  37 
W.  B.  742,  41  Oh.  D.  326. 

Jhmham,  for  the  respondent,  was  not  called  upon. 

OonoN,  Ij.J.^Two  points  have  been  raised,  which 
have  been  argued  with  great  ingenuity  by  Mr.  Farwell, 
but,  in  my  opinioui  the  appellant  cannot  succeed  on 
dther  of  them. 


within  the  Solidtors'  Bemuneration  Act,  1881,  it  sU, 
on  the  ground  that  Mr.  Palmer  and  Mr.  FarwelTi  dkct 
did  not  stand  in  the  relation  of  solidtor  and  dieat  I 
think  the  construction  of  aeotion  1,  aab>sectioB  (3),  ii 
against  that  contention.  According  to  the  definitioi 
contained  in  that  snb-eeotion  "client"  indudes  say 
person  who  has  power,  express  or  implied,  to  retain  or 
employ,  and  retains  or  employs,  a  solidtor.  Tb  mj 
mind  the  appellant  has  done  that.  It  is  veiy  true  the 
remuneration  agreed  upon  was  partly  with  refereneeto 
matters  in  which  the  solidtor  was  not  engaged  as 
solicitor  for  the  appellant,  but  he  waa  engaged  to  do 
bueiness  for  him  as  solicitor,  and  therefore,  io  mj 
opinion,  the  relation  of  solidtor  and  client  waa  craatod 
within  the  meaning  of  this  clause  and  within  the  meia- 
ing  of  the  Act. 

But  then  it  is  said  that  this  agreement  ought  to  have 
been  referred  to  the  taxing  master,  having  regard  to 
section  8,  snb-section  (4),  of  the  Act.  Now  the  appel- 
lant has  not  filed  any  affidavit  that  this  charge  is  aafiir 
or  unreasonable,  and,  although  aub-aection  {4kj  doea^  ia 
my  opinion,  glTe  the  court  power,  where  an  agroenuot 
ia  ao  impeached,  to  refer  it  to  the  taxing  maater  to  con- 
aider  whether  the  charge  is  fair  and  rea8onabl^  ao 
foundation  for  auoh  a  reference  haa  been  laid  ia  tka 
present  caae ;  and  though  Mr.  Farwell  saya  that  tfaiiii 
a  very  unfair  and  unreasonable  charge,  I  do  not  tiiiak 
the  court  ought,  merely  upon  such  an  argnauathf 
counsel  alone,  unsupported  by  an  affidavit  or  facti  diiek 
lead  to  that  oondusion,  to  r^er  such  aa  agreemea*  to 
the  taxing  master  to  exercise  the  power  given  by  the 
4th  sub-section  of  section  8. 

In  my  opinion  the  appeal  f  aUs. 

BowxK,  L.J.-»I  am  of  the  same  opinion,  aad  I 
entirely  agree  with  what  Ootton,  L.J.,  haa  said. 

Fat,  L.  J.— I  am  of  the  same  opinion. 

Appeal  diimiued. 

Solicitors,  Q.  B.  Orooh;  H.  B.  Palmer. 


From  Ohan.  Biv.  March  18,  20 — 22;  April  1. 

In  re  File  Wosks  (Ldoxkd).  (o.) 

Company^^M&rigage  of  uncalled  capiiai — Pm/er  ia 
mortgage  uneailed  eapUal  given  in  memorandwn  and 
artidea  of  aseociaUon  —  Winding  up  -^  Priority-- 
Uneecmred  erediUfre — Oompaniea  Ad,  1862,  aa  7-'9, 
14, 16,  26,  88,  43,  76,  94,  95,  98,  101»  102, 133. 

The  Oompania  Acte,  1862  and  1867,  eontai»  w 
prohibition,  eitJier  in  expreee  terms  or  hy  neemtarf 
implication,  agairnt  mortgaging  the  unoaUed  copW  rf 
a  company  limited  hy  shares. 

In  the  case  of  a  company  limited  hy  eharet,  ca22i 
made  hy  the  liquidator  in  the  winding  up  form  pari  o/ 
the  capital  of  the  company  ;  and,  accordingly,  wkm 
the  memorandum  and  articles  of  assooiaiion  of  a  em' 
pany  limited  hy  ihares  give  a  power  to  morigags  iki 
uncalled  capital  of  the  company,  such  a  morigaft, 
when  made  by  the  directors  whUe  the  oompany  it  e 
going  concern,  is  effectual  to  operate  after  the  winding  a^ 
upon  caUs  made  in  the  winding  up  hy  the  Uquidator,  aa^ 
entitles  the  mortgagee  to  be  paid  out  of  such  calk  is 
priority  to  the  unsecured  creditors  of  the  Compaq* 

Decision  of  Stirling,  J.  (ante,  p.  282),  affirmed  hy  ttt 
Court  of  Appeal  (Cotton,  Lindley,  and  Iiopea,LJX; 
Lopea,  L.  J.,  dnbitante). 

In  re  Fhoonix  Bessemer  Steel  Oo.,  44  L,  J.  Ci.  ^ 
23  W.  B.  Dig.  45,  approved. 

Ex  parte  Stanley,  12  W.  B.  894,  IDe  G.  J.  Jt  8. 4ff7 ; 
Black  k  Oo.'s  caae,  21  W.  R.  249,  L.  B.  8  Oh.  254;  aa^ 


First  of  all  it  waa  add  that  this  was  not  an  agreement  J   (^,)  Beported  by  M.  J.  Blajlb,  Eiq.,  Banial«-«t-Iat. 
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CouBT  OP  Appbal. 


In  rb  Ptlb  Wobxs  (Limited). 


Court  op  Appbal. 


In  re  Whitehouae  ft  Co.,  27  W.  B.  181,  9  Ch.  D.  595, 
discuued. 

Appeal  iiom  the  deeiuon  of  Stirling,  J.,  reported  ante, 
p.  2«2. 

The  question  laieed  bj  this  appeal  was  whether  mort- 
gages of  their  uncalled  capital  made  by  a  limited 
oompanj  did  in  fact  cover,  or  could  validly  cover,  calls 
made  by  the  liquidator  in  the  subseqnent  winding  up  of 
the  company,  so  as  to  give  the  mortgagees  priority  over 
the  nnsecured  creditors  of  the  company  in  the  distribu- 
tion of  the  assets  of  the  company. 

The  company  was  registered  in  1880  as  a  company 
with  a  capital  limited  by  shares,  and  amongst  the  objects 
stated  in  the  memorandum  of  association  were  these : 

**  To  borrow  money  by  mortgage  or  otherwise,  receive 
money  on  deposit,  and  issue  transferable  and  other 
bondf,  and  mortgage  debentures  and  other  securities, 
foanded  or  based  upon  all  or  any  of  the  real  and 
personal  assets  or  on  the  credit  of  the  company." 

By  the  articles  of  association,  which  bore  even  date 
with  the  memorandnm,  it  was  provided  ( Article  111) 
that  the  board  of  directors  ''may  from  time  to  time 
borrow  on  bonds  or  debentures  of  the  company  or  on 
mortgage  of  all  or  any  part  ol  the  property  of  the  com- 
pany, and  either  with  or  without  including  in  any  such 
mortgage  all  oz  any  definite  proportion  of  the  capital  of 
the  company  then  uncalled,  such  sum  of  money  as  they 
from  time  to  time  think  expedient." 

The  directors,  while  the  company  was  a  going  concern, 
had  executed  the  following  mortgages : — 

1.  A  mortgage  dated  the  3rd  of  January,  1882,  in 
fawooz  of  Frederick  Greenwood  and  John  Brooke  Green- 
wood, by  which,  first,  all  the  then  unoalled-up  amounts 
of  £6  per  share  on  3,500  preferred  shares  of  the  com- 
pany ;  and,  secondly,  all  the  personal  property,  assets, 
and  effects  which  then,  or  at  any  time  during  the  con- 
tinuABoe  of  the  security,  should  belong  to  the  company, 
bat  not  including  any  uncalled  capital  of  the  company, 
ezsept  that  thereinbefore  expressly  mentioned,  were 
asafgned  to  secure  repayment  of  sn  advance  of  £2,500. 

2.  A  mortgage  dated  the  3rd  of  May,  1886,  in  favour 
of  Bobert  H*Ilwraith  and  Edward  Gotto,  whereby  the 
uncalled  amounts  of  £4  per  share  on  5,000  shares  of  the 
company  were  assigned,  by  way  of  security  against  any 
Icea  or  damage  which  M*I]  wraith  and  Gotto  might  sus- 
tain by  Teason  of  their  having  guaranteed  to  the  British 
linen  Oo«*s  bank  the  repayment  of  a  sum  of  £3,000 
advanoed  by  the  bank  to  the  company,  and  also  gnaran- 
teed  to  the  London  and  North- Western  Railway  Oo. 
and  to  the  Great  Western  Railway  Oo.  the  payment  of 
snoh  sum  aa  might  be  due  to  those  railway  companies 
by  the  company  for  carriage  of  goods  upon  their  ledger 
aoooont  with  the  railway  companies. 

3.  A  mortgage  dated  the  10th  of  August,  1887,  in 
favour  of  L.  Ckiutier,  whereby  the  uncalled  amounts  of 
£4  per  share  on  5,000  shares  of  the  company  were  (sub- 
Jeot  to  the  prior  mortgages)  assigned  to  secure  an  ad- 
vance of  £4,000. 

4.  A  mortgage  dated  the  28th  of  October,  1887,  in 
fsToux  of  B.  M'llwraith,  whereby  the  uncalled  amounts 
of  £4  per  share  on  5,000  shares  of  the  company  were 
assigned  (subject  to  the  prior  mortgages)  to  secure  an 
advance  of  £3,000. 

All  the  mortgagees,  with  the  exception  of  F.  Green- 
wood, were  themselves  shareholders  in  the  company. 

The  mortgages  had  been  registered  under  section  43 
of  the  Oompanies  Act,  1862. 

The  company  having  subsequently  gone  into  liquida- 
tion, the  question  arose  whether  these  mortgages  covered, 
or  could  validly  cover,  calls  when  made  by  the  liquida- 
tor in  the  winding  up,  so  as  to  entitle  the  mortgagees  to 
be  paid  in  priority  to  the  unsecured  creditors  of  the 
company. 

Stirling,  J.,  dedded  in  favour  of  the  mortgagees. 

The  unaeomed  creditors  appealed* 


Highyt  Q.Cf  Phipmm  Beak,  Q.C.,  and  Carton,  for  the 
appellants.  —  All    mortgages  of    uncalled  capital    are 
inoperative  as  against  the  liability  that  arises  after  liqui* 
dation  has  commenced,  and  no  provision  to  the  contrary  in 
the  memorandum  or  articles  of  association  can  defeat  or 
alter  the  statutory  right  of  the  creditors  in  the  liquida- 
tion to  have  the  assets  of  the  company  applied  in  pay- 
ment pari  poBBu  amongst  them :  Oompanies  Act,  1862,  e. 
133,  sub-section  1.    Section  16  imposes  a  liability  to  pay 
calls  on  every  person  joining  a  company,  and  constitutes 
such  liability  a  specialty  debt,  but  that  is  a  liability 
arising  in  pursuauce  of  the  conditions  and  regulations 
of    the  company,   and    is    applicable  only   while  the 
company  is  a  going  concern.     When  a  company  is  being 
wound  up  an  entirely  new  liability,  a  liability  to  con- 
tribution in  the  winding  up,  arises  under,  and  is  imposed 
by,  section  38.    Then  aectioa  75  deals  with  this  latter 
liability  and  constitutes  it  also  a  specialty  debt.      If 
the  liability  to  pay  calls  were  the  came  as  the  liability 
to  contribute  in  the  winding  up,  then  section  75  would 
be  superfluous,  but  if  the  liability  to  contribute  in  the 
winding  up  be  a  new  liability,  as  we  contend  it  is,  then 
section  75  is  intelligible.    Oalls  made  by  the  liquidator 
in  the  winding  up  do  not  form  any  part  of  the  uncalled 
capital  of  the  company.    The  capital  of  a  company  is 
that  which  is  agreed  on  and  fixed  by  the  memorandum 
and  articles  of  association  as  the  capital-^that  which  is 
placed  at  the  disp  jsal  of  the  company  as  a  going  concern 
—and  does  not  include  the  liability  to  contribute  im- 
posed by  statutory  obligation.    This  liability  to  oon* 
tribute,  imposed  by  section  38,  applies  to  unlimited  aa 
well    as    to   limited  companies,   and   to   past   as  well 
as  present  members ;   but  how  can  a  call  made  on 
a  member  in   an  unlimited  company  be  part  of  the 
capital  of    the    company  P     When    a    company   fixes 
its  capital  at  a  fixed  amount,  can  that  be  increased 
by    the   liability  to    contribution    under   section   38  P 
There  may  be  six  persons  liable  as  contributories,  under 
section  38,  in  respect  of  one  sliare,  five  as  past  members 
and  one  as  a  present  member,  and  is  the  contribution 
of  the  present  member  part  of  the  capital  of  the  com- 
pany and  the  contribution  of  the  past  members  not»  and, 
if  so,  what  is  the  distinction  P    No  doubt  in  the  case  of  a 
limited  company  the  liability  to  contribute  under  section 
38  is  limited  by  sub-section  (4)  to  the  amount  unpaid 
on  the  shares,  but  though  the  limitation  of  the  liability 
to  contribute  is  thereby  measured  by  the  amount  of  the 
capital  of  the  company,  it  is  not  thereby  constituted  part 
of  the  capital  of  the  company.    lu  the  case  of  an  un- 
limited company  the  only  limit  to  the  liability  to  con- 
tribution is  that  which  ie  wanted  to  pay  the  creditors. 
In  the  case  of  a  company  limited  by  guarantee  there 
may  be  no  capital  at  all,  but  merely  the  undertaking  of 
the  members  to  contribute  in  the  case  of  a  winding 
up.    The  liability  to  contribution  in  a  winding  up  is, 
therefore,  not  part  of  the  capital  of  the  company,  but 
it  is  a  statutory  liability,  independent  of  and  sepa- 
rate  from   the   contractual   liability  to  pay    up  un- 
called  capital,  though  in  the   case  of   limited   oom- 
panies the  statutory  liability  is  measured  by  the  con- 
tractual liability.    It  is  beyond  the  powers  of  a  company 
or  of  its  directors  to  forestall  the  statutory  fund  createc 
by  this  statutory  liability  and  leave  little  or  nothing  foi 
distribution  among  ordinary  creditors  of  the  company. 
Sections  25  and  26  show  that  the  object  of  the  Act  was 
to  give  creditors  information  as  to  this  statutory  fund, 
but  if  the  company  or  its  directors  can  appropriate  this 
in  advance  by  way  of  mortgage  or  sale,  then  such  in- 
formation is  but  a  trap  to  the  unwary  creditor.    The 
Oompanies  Clauses  Act»  1845,  by  section  38,  gives  ex- 
press power  to  mortgage  future  calls,  but  that  Act  only 
applies  to  companies  incapable  of  being  wound  up— ^.y., 
railway  companies— and  the    power   given,  therefore^ 
necessarily  deals  only  with  directors'  calls ;  and  the  very 
fact  of  an  express  provision  being  considered  neoewaiy 
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OOUBT  07  AfPBAL. 


In  bb  Ptlb  WoBxa  (Lhotbd). 


OouBT  ov  Appiu, 


to  give  anob  power  faToors  our  oontentioD.  Stirling,  J., 
decided  agBlnst  ns  on  the  aathoritj  of  In  re  Phmnix 
Besiemer  Sieei  Co.,  44  L.  J.  Oti.  683,  23  W.  B. 
Dig.  45»  a  deciaion  of  Jeeeel,  M.B.,  which  was  < 
followed  by  Kay,  J.,  in  Howard  t.  Paieni  Ivory 
Manufaduring  Co.,  36  W.  B.  801,  38  Oh.  D.  156. 
In  the  Phcmitt  Bet9emer  Sted  Co.  eon,  the  point, 
that  on  the  tnie  interpretation  of  the  statute  it  ia 
iitfr^  viirt$  the  oompany  to  mortgage  calls  in  the  wind- 
ing up,  was  not  raised  or  argued,  bat  the  question  as  to 
power  to  mortgage  future  calls  was  treated  merely  as  a 
matter  of  contract  depending  on  the  oonstruction  of  the 
memorandum  and  articles  of  association,  and  that,  where 
these  are  oontemporaneoua,  the  articlea  may  explain  and 
supplement  the  memorandum,  as  in  BairrUon  t.  Mexican 
Railway  Co.,  23  W.  B.  403,  L.  B.  19  Eq.  358,  and  the 
argument  was  that  when  once  a  contract  to  mortgage 
future  calls  is  found  to  exist,  it  includes  not  only 
directors'  calls,  but  also  calls  made  by  the  liquidator. 
In  Em  parte  Stanley,  12  W.  B.  894,  4  De  G.  J. 
ft  S.  407,  it  was  held  that  a  proiiaion  authorizing 
directors  to  borrow  money  on  the  security  of  the 
funds  or  property  of  the  society  did  not  enable 
the  directors  to  mortgage  future  calls,  because  it  was 
inconsistent  with  a  provision  that  the  calls  were  to 
be  made  whenever  **  it  shall  appear  to  the  directora  to 
be  neceaaary  or  expedient.*'  In  Bank  of  South 
Auitralia  v.  Ahrahams,  23  W.  B.  668,  L.  B.  6  P.  0. 
265,  though  the  actual  deciaion  waa  only  that  the  deed 
in  that  case  did  not  give  any  power  to  charge  uncalled 
capita),  yet  the  observations  of  James,  L.J,,  show  that, 
in  his  opinion,  the  effect  of  Stanley's  eaee  was  that  a 
charge  on  future  calls  was  uUrd  viree  and  void ;  and 
BtameffB  ease  was  expressly  approved  of  in  that  case, 
which  is,  therefore,  certainly  no  authority  that  if  the 
deed  had  contained  a  power  to  charge  by  way  of  mort- 
gage, the  liability  of  the  shareholders  in  the  winding  up 
would  be  affected  thereby.  In  In  re  Sahhey  Brook,  18 
W.  B.  427,  L.  B.  9  Eq.  721,  there  was  an  afarmance 
under  the  particular  drcnmstances  of  the  case,  of  a  power 
to  charge,  but  there  the  call  was  made  and  the  time  for 
its  payment  fixed  for  a  date  previous  to  the  winding  up, 
and  in  Sankey  Brook  Co.  (No.  2),  18  W.  B.  914, 
L.  B.  10  Eq.  381,  it  was  held  that  the  power  to  mort- 
gage did  not  extend  to  the  proceeds  of  a  future  call. 
[OoRoir,  UJ.— I  think  thequestion  as  to  mortgaging  calls 
made  in  the  winding  up  must  have  arisen  in  the  case  of 
Oenerdl  South  Anwrioan  Co^24  W.B. 891,  2  Oh.  D.  337.] 
In  that  case  the  share  capital  had  all  been  paid  up  in 
full,  and  the  question,  therefore,  was  not  material;  the 
only  point  there  argued  was,  whether  the  debentures 
wese  invalid  through  want  of  proper  registration.  The 
case  of  In  re  Liehman,  19  W.  B.  344,  waa  expressly 
disapproved  of  in  Bank  of  South  Audrdlia  v.  Ahra^ 
hams.  None  of  these  cases  deal  with  the  question  as  to 
whether  it  ia  uUrd  vire$  the  company,  on  the  true  con- 
struction of  the  atatute,  to  mortgage  calls  in  the  winding 
ap»  but  these  are  cases  as  to  set  off,  the  principles  of 
which  are  applicable  to  this  question,  and  which  were 
not  cited  in  Phosnia  Beuemer  eaee;  such  are  OriudVi 
COM,  14  W.  B.  1016,  L.  B.  1  Oh.  App.  528 ;  Blaek'B 
cose,  21  W.  B.  249,  L.  B.  8  Ob.  App.  254;  WeU  v. 
Whiffen^  L.  B.  5  H.  L.  711,  all  of  which  show  that 
the  statute  creates  a  scheme  for  the  payment  of  the 
debts  of  a  company  instead  of  allowing  execution  to 
iasne  against  individual  shareholders,  that  the  winding- 
up  sections  of  the  Act  have  in  view  the  payment  pari 
poiiu  and  equally  of  all  debts  due  1^  the  company,  and 
that  the  statutory  scheme  of  administration  cannot  be 
altered  by  any  antecedent  contract  Further,  the  cases 
of  In  re  WhUehouie  A  Co.,  27  W.  B.  181, 9  Oh.  D.  595  ; 
l&B  parte  Bradehaw,  In  re  CoUmial  Trwte  Oorporaiion, 
16  Oh.  D.  465,  29  W.  B.  Dig.  40;  and  Burgeee'  com, 
28  W.  B.  792, 15  Oh.  D.  507,  show  that  the  liability  to 
pontribufe  in  (Jie  winding  up  is  not  property  or  capital 


of  the  company,  and  is  not  a  debt  due  to  the  compioy, 
and,  if  so,  the  company  have  no  right  to  charge  it ;  and 
that  is  really  the  principle  on  which  the  earlier  aat-of 
cases  proceeded.  In  the  present  case  all  the  mortgagaei, 
except  one  of  the  Greenwoods,  are  also  shaieholdars. 

They  also  referred  to  Birch  v.  Oropper,  ante,  p.  401, 
14  App.  Oas.  525,  and  Trevor  v.  WhiiwoHk,  36  W.  B. 
145, 12  App.  Oas.  409. 

Sir  Boraee  Davey,  Q.C,  and  F.  IFMmiMy,  for 
Oautier,  the  respondent  in  the  first  appeal.— Tke 
Phmnix  Beaemer  Sted  Co,  eaee  was  decided  flitets 
years  ago,  and  has  always  since  been  followed,  sad  if 
it  be  right  it  covers  this  point.  There  have  been  masy 
oaaea  since  in  which  the  question  was  disonaaed  wbether 
worda  like  "  property  "  and  "  aaaets  "  were  snilldent  to 
include  property  of  the  company  to  be  called  up  is  the 
liquidation,  and  the  point  as  to  it  being  uUrd  eirci  dt 
the  company  waa  never  raised.  The  Bank  of  Sodl 
Australia  v.  Ahrahamt  was  the  case  of  a  call  made  by 
the  liquidator  of  a  company  in  liquidation,  andthoogh 
the  actual  decision  was  only  on  the  point  of  constnKtisa 
of  the  particular  deed,  yet  there  are  oHIar  diett  which 
clearly  show  that  it  would  not  have  been  wttrd  virci  for 
the  oompany  if  it  had  by  its  memorandum  and  srtUsi 
taken  power  to  charge  the  uncalled  capitaL  Is  a 
limited  company  the  liability  of  a  member  to  coatiibsti 
in  the  winding  up  ia  exactly  the  aame  as  the  liability  whils 
the  company  ia  a  going  concern,  and  it  ariaea  froia  liii 
contract  by  aubacriUng  to  take  shares.  Seetioa  38  doM 
not  impose  any  new  liability,  but  only  restricts  Um 
exUting  liabmty  ;  the  UabiUty  in  aU  cases  dspsads  on 
the  contract,  but  in  the  case  of  limited  compasisi 
membera  would  have  been  liable  to  contribute  oaths 
footing  of  partnerahip,  and  therefore  aection  38  lloitsi 
that,  in  the  caae  of  past  members,  so  as  to  make  tham 
liable  only  to  the  extent  of  the  deficiency  of  the  pieasat 
members.  Section  98  provides  for  the  diatribntioa  U 
the  aaaets  of  a  company  in  the  winding  up,  bot  the 
question  then  arises.  What  are  the  assets  of  a  ooaipaBj, 
and  how  far  have  they  been  anttdpatcd  P  If  the  sigt- 
ment  on  the  other  side  is  right,  then  debentursa  which 
give  a  floating  charge  on  the  undertaking  whfla  ths 
company  is  a  going  concern  could  not  entitle  ths 
holders  to  any  priority  over  other  creditors  in  ths 
winding  up ;  but  it  has  been  established  ia  General  (kmA 
Amerioan  Co,  oaee,  and  to.  In  re  Panama,  Jte*,  MvU  Oe., 
18  W.  B.  441,  L.  B.  5  Oh.  App.  318,  that  they  do.  A 
mortgage  of  uncalled  capital  is  in  the  aame  positioa  as  a 
mortgage  on  the  undertaking.  Aa  to  the  argnassat  that 
theae  charges  would  not  appear  on  the  regiatar,  aal, 
therefore,  that  persons  dealing  with  the  corapsny  vwld 
be  misled,  the  aame  thing  would  happen  in  theoaasof 
moneya  agreed  to  be  paid  in  advance  of  caUa ;  the  Act 
of  1862  itaelf  gives  no  express  power  to  a  oompaay  to 
enter  into  auoh  agreements,  but  in  the  model  fom  of 
articlea  given  in  Table  A,  artide  7  does  contain  soeh  as 
agreement,  and  that  shows  it  is  a  proper  thing  to  hs 
dealt  with  by  contract  by  the  shareholders  among  tfasn- 
themselves  ;  the  register  would  not  show  the  adnaess 
made  on  oalla.  Again,  by  the  Act  of  1867  a  oonpssy 
is  empowered  to  reduce  its  capital,  and  therafon  to 
reduce  the  amount  a  member  ia  liable  to  pay  ia  ths 
event  of  a  winding  up,  and  aection  5  of  the  Act  jf  lt^» 
aa  to  the  creation  of  a  reaerve  fund,  cannot  be  reeoafflsi 
with  the  argument  of  the  other  aide  aa  to  the  effsot  of 
the  Act  of  1862  :  PoMe  caee,  26  W.  B.  823,9  Gh.  D.  Sn. 
In  Liihman^e  ease,  in  Sx  parte  Bradthaw,  and  ia  Sa^i^ 
Brook  Co.  {No.  2)  the  question  as  to  the  pow  of 
charging  future  calls  was  treated  exclusively  as  a  ii^ 
of  construction  on  the  frame  of  the  articles.  Ia  tas9 
Brook  Co.  (No.  1),  the  call,  though  made  before  thedtf> 
of  the  winding  up,  was  not  collected  till  after  the  viad* 
ing  up,  and  therefore  had  to  come  through  the  Ugi>- 
dator,  and  through  him  alone,  and  the  deofsioa  is  (hait- 
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fora  reaUy  against  the  appellanta'  oontention.  CfriBtelVB 
eate.  Blacks  $  etut^  Webb  t.  Whiffen.Bud.  In  re  WhUehime 
A  Co.  W8ie  oaaes  relating  to  the  aetting  off  of  what  waa 
due  fkom  oontribntories  aa  such  as  against  what  waa 
doe  to  them  aa  general  creditors  of  the  company,  and 
did  not  raise  the  qnestion  as  to  the  rights  and  liabilities 
as  between  third  parties  and  the  liquidator ;  and  in 
those  casea  the  oonrt  waa  only  dealing  with  the  principles 
to  be  applied  in  the  proper  diatribation  of  the  fond 
when  ascertained,  and  not  with  the  question  as  to  what 
was  the  proper  constitution  of  the  fund.  The  dioto  in 
those  oases  were  cUio  intwHu,  and  are  not  applicable  to 
the  present  case, 

BuekUy^  QX\  and  A$hvforih  Jama,  lot  the  respond- 
ent Gotto.— Sections  7—10  of  the  Act  of  1862  show 
that  capital  of  a  company  is  that  which  is  raised 
from  the  ahareholders-- within  a  limit  if  the  company  is 
a  limited  one — ^unlimited  if  the  company  is  unlimited. 
Section  5  of  the  Act  of  1868  provides  that  the  Act  is 
difided  into  nine  parts,  and  that  the  subject-matter  of 
the  second  part  (from  section  82  to  section  38  indusive) 
lelates  to  the  distribution  of  the  capital  of  companies 
under  the  Act ;  that  shows  that  the  capital  of  a  company 
is  that  which  is,  under  the  machinery  of  the  Act,  applic- 
able for  distribution.  Section  5  of  the  Act  of  1879  also 
shows  that  capital  includes  that  which  the  liquidator 
gets  in  the  winding  up.  There  are  not  two  liabilities, 
bat  the  only  liability  is  that  which  arises  od  contradu  by 
all  members  to  pay  to  the  extent  of  their  shares  accord- 
bg  to  whate?er  is  the  proper  machinery  under  the  Act. 
The  call  made  by  the  liquidator  in  the  winding  up  does 
not  oteate  a  new  liability :  WiUiatm  ▼.  Harding ^  L.  B. 
1  H.  L.  9,  at  p.  26,  14  W.  IL  H.  L.  Dig.  3 ;  /n  re  Wett 
0/  England  Bank,  Ex  parU  Satcher,  27  W.  B.  907, 12 
Oh.  D.  284;  Stone  t.  City  and  Oouniy  Bank,  3  0.  P.  D. 
282, 26  W.  B.  Dig.  42,  and  a  call  made  by  the  directors 
ean  be  enforced  by  the  liquidator  as  it  is  the  company 
in  either  case  who  gets  it  in.  The  Act  says  nothing 
about  how  directors  are  to  call  up  the  capital,  and  the 
proper  inference  therefore  is,  that  it  is  left  to  the 
company  to  say  how  it  will  proceed  in  the  collection  of 
the  capital  subscribed  for ;  but  after  winding  up  the  Act 
does  say  that  the  control  of  the  collection  shall  be  trans- 
fened  to  the  liquidator,  and  his  power  to  make  calls  is 
measured  by  what  is  unpaid  on  the  shares.  Article  7  of 
Table  A  contains  a  power  to  reoei? e  moneys  in  adTance 
of  oalls,  and  that  money  is  not  received  in  payment  of 
•hares  because  it  bears  interest  in  the  meantime ;  no  in- 
joatioe  is  done  to  persons  dealing  with  the  company 
because  the  assets  of  the  company  are  increased  by  this 
■dfsnce.  It  is  said  that  to  charge  uncalled  capital 
would  do  away  with  the  requirements  of  section  26,  but 
A  oreditoz  has  the  means  of  informing  himself  by  means 
o(  tbe  register  of  mortgages  which  haa  to  be  kept  under 
*^on  43,  and  which  is  open  to  inspection  by  any  credi- 
tor or  member  of  the  company  at  aU  reasonable  times. 

F.  Whinney  (Graham  Boiiinge,  Q.O.,  with  him),  for 
^6  respondents,  the  Messrs.  Greenwood  and  B. 
H*Ilwraith.  —  The  respondents,  the  Messrs.  Green- 
wood, haTe  a  charge  on  all  the  property  of  the  com- 
Wij,  as  well  as  on  the  uncalled  capital.  F.  Green- 
^od  is  not  a  shareholder  in  the  company,  and  therefore 
BB  regards  him  I  claim  the  benefit  of  amUh'a  cose,  27 
W.  B.  846, 11  Oh.  D.  679. 

JUffofd,  Q.C.,  and  Haldane,  Q.O.,  for  the  official 
liquidator,  took  no  part  in  the  argument. 


,  y*  Q-C,  in  reply.— rAe  Phmnix  Beeeemer  Steel 
v/o.  oaM  is  not  treated  by  any  of  the  text  writers  as 
Bettling  the  law  on  this  point,  and  it  is  nut  cYcn 
i^ened  to  in  the  last  edition  (5th  ed.)  of  Lindley  on 
Oompiny  Law.  That  calls  made  in  the  winding  up  are 
sot  part  of  the  capital  of  a  company,  was  not  my  main 


argument ;  I  only  submit  that  in  the  memorandum  and 
articles  of  this  company  the  power  giYcn  to  mortgage 
does  not  eoYer  calls  made  in  the  winding  up.  But  my 
main  argument  is  that,  whether  calls  made  in  the 
winding  up  are  part  of  the  capital  or  not,  and  notwith- 
standing the  clearest  words  used  in  any  memorandum  or 
artidea  of  association  purporting  to  give  a  company 
power  to  charge  uncalled  capital  in  the  winding  up,  it 
is  filird  virei  to  do  so.  It  is  said  that  section  38  does 
not  impose  but  only  restricts  liability,  but  that  glTcs  the 
go-by  to  the  cases  of  unlimited  companies  and 
guaranteed  companies;  in  the  latter  class  the  liability 
has  no  relation  to  capital,  and  in  the  former  it  is  only 
by  means  of  this  section  that  any  liability  is  Imposed, 
as  in  the  case  of  a  corporation  the  indiiidual  corporators 
are  not  liable.  It  may  not  be  correct  to  say  that  section 
38  imposes  a  new  liability,  but  it  does  impose  a  liability, 
different  from,  or  supplemental  to,  the  contractual 
liability,  and  all  I  contend  for  is  that  it  is  not  the  same 
liability.  A  shareholder  by  subscribing  does  not  contract 
to  pay  up  the  whole  amount  at  once,  but  only  eub  mode 
et forma;  the  contract  fixes  how  tbe  capital  is  to  bo 
called  up,  and  outride  that  contract  there  is  no  power 
to  call  it  up.  But  when  once  a  winding  up  occurs,  the 
contractual  liability,  which  is  regulated  by  the  con- 
tract, is  oYerridden  by  the  distinct  statutory  liability 
which  then  arises,  and  which  is  not  and  cannot  be 
governed  by  the  memorandum  and  articles  of  association. 
As  to  section  6  of  the  Act  of  1879,  it  simply  gafe  a  legis- 
latlTC  sanction  to  a  practice  then  common  in  the  case  of 
banking  companies,  that  only  a  part  of  each  share  should 
be  call^  up,  except  in  the  case  of  a  winding  up  i  and 
this  section  in  reality  presents  a  difficulty  to  the 
respondents  rather  than  the  appellants,  because  what 
the  Act  of  1879  contemplates  is  the  creation  of  a  real-^ 
not  a  sham— reserYc  fund,  capable  of  being  called  up 
only  in  the  event  of  a  winding  up,  whereas  if  the 
respondents'  argument  is  right  aa  to  the  eifect  of  the 
Phceniso  Beeeemer  com,  then  this  intention  of  the  Legis- 
lature may  be  evaded  and  got  rid  of  by  the  insertion  of 
a  clause  in  the  articles  ^ving  the  directors  power  to 
charge  the  reserve  fund.  Then  as  to  moneys  paid  in 
advance  upon  shares  under  artide  7,  table  A— HJiat  iSy 
not  a  power  to  borrow  money,  but  only  to  receive  pay- 
ment of  moneys  in  advance,  and  the  moneys  are  not 
the  less  moneys  paid  up  with  a  view  to  call  because 
interest  may  be  paid  thereon  by  the  company,  such 
interest  being  only  equivalent  to  the  extra  diridend  the 
shareholder  would  receive,  and  the  company  might.  If 
they  preferred  doing  so,  stipulate  that  the  shareholder 
who  had  made  advances  should  receive  extra  diridend 
instead  of  interest.  Under  section  25  a  atatement  must 
appear  on  the  register  of  the  amounts  paid  or  agreed  to 
be  paid  in  respect  of  oalls,  and  the  register  must  there- 
fore show  what  moneys  have  been  advanced  under  article 
7,  table  A.  That  goes  to  show  that  the  scheme  of  the 
Act  consistently  contemplates  that  the  public  may  have 
the  means  of  knowing  what  remains  uncalled  of  the 
capital  of  a  company,  ao  as  to  enable  them  to  judge 
what  credit  may  be  £^ven  to  the  company.  As  to  floating 
charges  it  was  said  that  they  were  charges  which  only 
take  effect  on  the  winding  up  of  a  company,  but  the 
case  of  Bko  parte  Bradehaw  shows  that  suoh  chargea 
may  take  effect  prior  to,  and  independently  of,  the 
winding  up  if  the  debenture  interest  be  not  paid.  Then, 
aa  to  the  argument  that  Black'e  oaee  and  other  oases  of 
that  kind,  dealt  merely  with  the  question  of  the  distri- 
bution, not  with  the  constitution,  of  the  fund,  that  if 
not  correct ;  in  Blaekfe  eon  there  was  a  bargain  that 
persons  should  have  power  to  intercept,  in  order  to 
pay  themselves,  moneys  which  would  otherwise  have 
gone  into  the  statutory  fund;  it  was,  therefarci  in 
reality  a  case  of  charge  by  way  of  contract  and  not  a 
case  of  set-off  created  either  by  the  statutes  of  set-off  or 
the  equitable  eztenrion  of  those  statutes. 
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April  1. — OoTTON,  L.J. — This  is  an  appeal  from  the 
decieion  of  Stirling,  J.,  and  the  qnefltion  raised  is 
whether  a  mortgage  of  calla  made  in  the  winding  up  i« 
good.  The  firet  point  that  hat  been  raiaed  ia  this, 
whether  there  was  any  power  given  by  the  artioles  of 
association  and  by  the  memorandnm  to  make  a  oharge 
on  the  unoalled  capital.  In  my  opinion  there  was. 
Let  us  take  the  memorandnm.  It  states  that  one  of  the 
objeota  of  the  company  is  to  borrow  money  by  mort- 
gage or  otherwise^  to  reoeive  money  on  deposit,  and 
issue  transferable  and  other  bonds  and  mortgage  deben- 
tures, and  any  other  securities  founded  or  based  upon 
all  or  any  of  the  real  or  persons!  assets,  or  on  the  credit 
of  the  company.  [His  lordship  then  read  article  111,  set 
out  above,  and  continued  : — ]  In  my  opinioni  power  is 
given  there  to  mortgage  the  unoalled  capital. 

It  was  argued  on  behalf  of  the  appellants  that  mort- 
gages of  uncalled  capital  were  invalid,  and  8tanley'$ 
case  was  relied  on  as  an  authority  for  that.  If  that 
argument  were  to  be  allowed,  it  would  not  only  make 
mortgages  on  calls  which  are  made  in  the  winding  up 
bad,  but  it  would  make  any  mortgage  on  future  calls 
made  by  the  directors,  before  the  winding  up,  bad.  In 
StatUey'a  ease  the  court  had  -not  to  deal  with  the  case  of 
an  express  authority  being  given  to  mortgage  unoalled 
capital.  In  the  present  case  there  is  express  power 
given  to  mortgage  calls  not  already  made.  The  argu- 
ment in  Bianley'a  case  was  that  there  was  an  implied 
contract  in  the  debentures  there  issued,  to  do  whatever 
might  be  necessary  for  the  purpose  of  making  them  an 
effectual  security,  and,  therefore,  that  they  must  be 
held  to  comprise  uncalled  capital.  The  view  expressed 
by  Turner,  L.J.,  in  Stanley's  can,  that  to  put  such  a 
oonstruotion  on  the  debentures  would  interfere  with  the 
discretion  by  the  deed  of  settlement  Tested  in  the  direc- 
tors as  to  making  a  call,  does  not,  in  my  opinion,  apply 
to  a  case  like  this,  where  there  is  in  express  terms  power 
to  mortgage  calls  not  made  at  the  time  when  the  mort- 
gage was  granted. 

But  then  it  was  said  that  calls  which  are  made  after 
the  winding  up  has  commenced,  are  not  to  be  considered 
as  part  of  the  capital  of  the  company.  I  cannot  agree 
with  that.  It  was  said  that  the  <*  liability  to  contribute 
to  the  assets  of  the  company"  in  the  38th  section  of 
the  Act  is  something  which  is  entirely  different  from  a 
call  made  by  the  directors  before  the  winding  up,  and 
that  a  call  made  after  the  winding  up  has  commenced, 
is  not  to  be  considered  as  a  call  of  part  of  the '  capital 
of  the  company.  In  my  opinion,  that  is  wrong  as  regards 
a  case  like  this.  We  are  considering  the  case  of  a  call  made 
in  the  winding  up  of  a  company  limited  by  shares— 
that  is  to  say,  not  either  a  company  limited  by  guarantee 
or  an  unlimited  company.  That  which  can  be  called 
for  in  the  winding  up,  and  only  in  the  winding  up,  in 
the  case  of  an  unlimited  or  of  a  guarantee  company, 
may  not  bo,  and  I  think  is  not,  considered  as,  part  of  the 
capital  of  such  company.  But  in  the  case  of  a  company 
limited  by  shares,  although  there  is  a  special  provision 
(section  38,  sub-section  (4))  as  to  what  is  to  be  done 
when  there  is  a  winding  up,  yet  that  is  merely  giving 
the  power  to  call  for  that  part  of  the  capital  of  tbe 
company  which  has  not  been  called  up.  It  is  true 
that  there  is  a  difference  in  the  liability  to,  and  in  the 
means  of  providing  for,  calls,  when  the  company  is 
being  wound  up,  and  when  it  is  not  being  wound  up. 
If  the  company  is  not  being  wound  up,  then  the  power 
of  the  directors  to  call  the  uncalled  portion  of  the 
capital  is  different  in  terms  from  that  which  is  the 
power  of  the  liquidator.  Of  course,  in  an  ordinary 
company  there  is  generally  only  a  certain  part  of  the 
capital  called  up,  and  there  are  usually  restrictions  put 
on  the  time  within  which  the  calls  shall  be  made  ; 
but»  when  the  company  is  wound  up,  all  that 
is  done  away  with  as  regards  the  liquidator,  and 
the  call  ifl  not  payable  to  the  directors  of  tbe  company 


which  is  being  wound  up,  but  it  is  to  be  paid  to  flie 
liquidator,  and  he  is  freed  from  those  reatriotions  wbldi 
exist  when  the  company  is  a  going  concern,  and  be  is 
able  to  call  for  the  amount  which  still  remains  uopiU 
in  respect  of  the  shares  which  each  of  the  sharebdideEi 
is  called  upon  to  pay.  Although  it  is  very  tmethst 
what  waa  said  by  Jessel,  M.R.,  in  WhUehous^s  ease,  m 
to  there  being  a  new  liability  created  by  aectioii  38,  is 
strongly  in  support  of  the  argument  urged  upon  as  by 
Mr.  Rigby,  yet,  in  my  opinion,  it  waa  with  refsnaos 
to  an  entirely  different  question — ^namely,  the  right 
really  of  set-off— and  although  I  think  the  astul 
decision  of  Jessel,  M.B.,  in  Whitehouse*s  case  was  rigbt, 
yet,  in  my  opinion,  he  spoke  erroneously,  aoiii- 
tentionally,  as  regards  what  was  called  for  by  the 
liquidator,  in  describing  it  as  a  thing  which  aoorsed  to 
the  liquidator,  and  not  a  sum  which  was  really  das  to 
the  company.  The  true  view,  in  my  opinion,  of  the 
g^und  on  which  set-off  is  prevented  ia  that  stated  bj 
Hellish,  L.J.,  in  Blacks  case. 

Wehh  V.  Whifin  waa  also  referred  to,  and  Lad 
Oaims'  judgment  in  that  case  was  mneh  raHsd  upon 
on  behalf  of  the  appellants.  It  waa  said  that  Loid 
Oaims  described  calls  in  the  winding  up  as  bsiag 
a  fund  set  apart  in  order  to  be  specially  appropriated 
to  pay  debts  which  were  still  due  in  the  windUig  op. 
But  what  he  was  there  dealing  with  waa  as  to  whsthar 
calls  made  on  past  shareholders  settled  on  the  **  B," 
list,  could  be  appropriated  for  a  partiealar  portion  of  the 
creditors,  and  ia  reality  the  expressiona  used  by  bin  an 
against  the  argument  that  calls  in  a  winding  up  are  aot 
to  be  considered  aa  a  part  of  •  the  capital  of  the  cob- 
pany;  he  speaks  of  the  Act  of  1862  as  creating  a 
capital  constituted  in  the  shape  of  a  **  common  fond"; 
he  does  not  say  that  the  common  fund  can  never  be 
mortgaged  ;  but  he  says  that  the  sums  got  from  the 
"  B."  contributories  are  not  to  be  set  apart  and  sppio- 
priated  to  a  particular  part  of  the  creditors,  but  are  to 
be  thrown  into  the  common  fund  for  the  payment  of  sU 
the  creditors.  He  speaks  of  the  common  fund  as  the 
capital  of  the  company,  for  he  says  (L.  B.  7  H.  L.,  st 
p.  734),  « As  I  understand  that  Act,  the  relatiott  of 
creditor  and  debtor,  which  is  established  by  the  Aot^  is 
established  only  with  regard  to  that  which  is  the 
common  fund  or  capital  of  the  company."  '  He  there- 
fore, in  distinct  terms,  treats  that  which  can  only  be 
got  at  in  the  winding  up  as  part  of  the  capital  of  tbe 
company,  and  he  uses  that  expression  *'  capital  of  the 
company"  again,  a  little  further  on,  where  he  esji, 
"  But  by  the  Act  of  1862  that  atate  of  things  is  eatirel/ 
swept  away.  A  capital  is  created,  sometimts  Usrite^ 
sometimes  without  a  limit,  but  that  capital  is  to  be 
made  good  in  the  shape  of  a  common  fund,  and  tfast 
common  fund  it  is,  which  is  to  be  the  source  of  paj- 
ment  of  every  creditor  of  the  company."  So  that  he 
distinctly  treats  that  wbioh  is  called  up  in  the  windiaf 
up,  and  called  for  from  the  **  B."  shareholders,  as  pert 
of  the  capital  of  the  company. 

In  my  opinion,  the  Act  of  1879,  which  was  referred  to 
by  Sir  Horace  Davey,  is  not  to  be  disregarded.  Sectioa 
6  of  that  Act  enables  a  reservation  to  be  made  of  pait  of 
the  capital  of  the  company,  which  is  only  to  be  celled 
up  if  there  is  a  winding  up.  That  distinotly  reoog- 
nizes  that  which  is  called  up,  and  can  only  be  called  a^ 
when  there  is  a  winding  up,  as  part  of  the  capital  of 
the  company  ;  and  that,  I  think,  is  what  this  is. 

Whether  or  not  there  is  anything  in  the  Aot  to  pn- 
vent  it  being  mortgaged  is  another  queation  which  ws 
have  to  consider,  but,  in  my  opinion,  there  is  no  good 
ground  for  saying  that  a  call  made  by  a  liquidator  ia 
the  winding  up  is  not  a  call  made  of  part  of  the  espttal 
of  the  compauy,  in  a  limited  company  like  this,  ii  1 
have  already  said,  there  may  bo  certain  eompaalei  i> 
which  the  calls  that  are  made  cannot  in  any  wi^  ^ 
oonaidezed  as  part  of  the  capital  of  the  oompaay ;  h^ 
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here  we  have  to  deal  with  what,  in  my  opinion,  ie  part 
of  the  capital  of  the  company. 

Although  Mr.  Rigby  in  hie  opening,  very  mneh  put 
Ufl  case  npon  the  ground  that  this  wae  not  part  of  the 
capital  of  the  company,  yet  he  afterwards  relied  on 
what  we  mnat  oonsider  as  a  more  aerioua  objection— 
via.,  whether  there  ia  anything  in  the  Act  which  pre- 
Tents  a  mortgage  being  efleetually  made  of  capital 
which  is  to  be  called  up  by  the  liquidator  in  the  winding 
up.  He  said  that  this  is  prohibited  by  the  Act.  Now 
in  the  Act  of  1862,  which  we  haTc  to  oonsider,  and  it 
mnet  depend  npon  that,  there  is  nothing  in  terms 
negatifing  the  right  to  mortgage  these  calls  which  are  a 
part  of  the  assets  and  capital  of  the  company — namely, 
that  capital  which,  when  the  winding  up  commences, 
has  not  already  been  called  up.  Then,  as  there  is 
nothing  in  terms  expressly  preventing  the  directors  of 
a  oompany  from  mortgaging  that  portion  of  their 
eapital— I  hare  expressed  my  opinion  that  it  is  really  to 
be  considered  as  part  of  the  capital  of  the  oompany 
which  has  not  been  already  called  up— is  there  any- 
thing like  a  necessary  implication  in  the  Act  to 
prevent  a  oompany— the  directors  —  from  effectually 
mortgaging  that  part  of  their  property  if,  as  I 
thhik  it  is,  it  is  to  be  considered  as  part  of  the 
capital  P  Kow  what  is  reUed  uponP  It  is  said  that 
this  part  of  the  capital  of  the  oompany— namely,  calls 
made  by  the  liquidator— ought  to  be  collected  and 
applied  equally  in  payment  of  all  the  unpaid  creditors, 
and  for  that,  sections  98  and  133  of  the  Act  are  reUed 
on.  But  then  the  question  arises.  What  are  to  be  con- 
aidered  assets  of  the  company?  The  assets  of  the 
oorapeny  which  are  by  those  sections  expressed  to  be 
dealt  with,  must  mean  that  portion  of  the  capital  which 
the  directors  have  not  actually  dealt  with  before  the 
windfaig  up  commenced,  and  would  include,  in  the 
case  of  a  mortgage,  the  equity  of  redemption,  which  is 
the  property  of  the  company.  The  liquidator  must  get 
hi  the  property,  but  the  only  portion  which  can  be 
looked  upon  aa  a  fund  in  the  winding  up  for  paying  the 
creditors  will  be  that  portion— the  equity  of  redemption 
*- which  remains  the  property  of  the  company  subject 
to  the  performance  of  all  the  obligations  which  the 
directors  may  have  properly  thrown  upon  this  part  of 
the  property  of  the  company.  Therefore,  although  the 
aawta  must  be  applied  by  the  liquidator  rateably  in 
payment  of  all  the  creditors  then  unpaid,  yet  this  por- 
tion of  the  capital  is  not  assets  in  the  sense  in  which 
that  is  to  be  done— namely,  free  assets,  assets  which  can 
he  dealt  with  by  the  oompany  in  payment  of  debte  with- 
oat  having  regud  to  those  who  have  a  mortgage— if  it 
ia  an  effectual  mortgage— on  this  portion  of  the  property 
of  the  company.  It  is  said  that  though  there  ie  no 
express  provision  in  the  Act  to  prevent  this  being  done, 
76t  that  the  general  object  of  the  Act  will  be  defeated 
if  this  is  effectual.  WeU,  I  think  myself  that  it  might 
he  better,  perhaps,  if  there  had  been  some  prohibition 
against  the  mortgaging  of  calls  which  have  not  been 
paid,  but  that  has  not  been  done,  and,  in  my  opinion, 
as  the  company  has  power  to  deal  with  its  assets,  and 
u  there  is  no&ing  to  prevent  the  company  from  deal- 
ing with  this  portion  of  its  assets  by  mortgaging,  it 
would  bo  wrong  to  introduce  such  a  restriction 
merely  from  our  view,  or  the  view  of  anyone,  that  the 
objects  of  the  Act— that  is,  the  paying  of  all  creditors 
equally — ^would  be  better  carried  into  effect  by  pre- 
^^ting  this  property  from  being  mortgaged.  If  the 
I^lature  had  intended  that  that  should  not  be  done, 
I  think  they  would  have  expressly  so  enacted,  but  they 
have  not  done  so.  I  think  we  ought  not  to  introduce 
mto  the  Act  that  which  would  interfere  serionely  with 
the  disposal  by  the  company  of  that  which,  in  my 
opbion,  is  its  property,  and  which,  in  this  case,  has  been 
dealt  with  by  the  oompany  by  way  of  mortgage. 

I  do  not  think  that  section  43  of  the  Act  is  to  be 


disregarded  in  tUs  case,  because,  although  it  is  true 
that  various  cases  have  decided  that  a  mere  power  to 
mortgage  will  not  of  itself  enable  a  mortgage  of  unpaid 
calls  to  be  made,  yet  I  think  that  section  43,   when 
rightly  construed,  requires  the  directors  to  make  a  list 
of  alt  mortgages,  including  the  mortgages  which  they 
have  created  over  their  uncalled  or  nnpaid  capital  when 
the  winding  up  commences.    Again,  I  think  that  the 
Gompanies  Glauses  Oonsolidation   Act  of  1845,  giving 
the  power  to  mortgage  unpaid  calls,  is  not  to  be  disre- 
garded.   By  section  38  of  that  Act  express  power  is 
given  to  mortgage  that  portion  of  the  capital  which  is 
not  called  up.    It  is  very  true  there  was  no  winding- 
up  Act  with  reference  to  such  companies,  but  there 
was  a  power  for  a  creditor  to  obtain  exeoutiony  by 
idre  fadaa,  against  nnpaid  calls,  and  I  do  not  know 
that  there  was  any  means  of  letting  creditors  know 
that  a  mortgage  had  been  made.    There  was  no  neoes- 
sity  to  make  that  known,  but  yet  it  would  have  been 
better  for  creditors  if  they  had  got  some  means  of 
knowing  that  unpaid  calls  had  been  mortgaged ;  and 
though  that  is  no  authority  on  this  Act,  yet  it  has  this 
bearing,  that  as  the  Act  of  1862  does  not  expressly 
prevent  mortgaging  unpaid  calls,  and  as  we  see  the 
Legislature  did  expressly  authorise  it  with  regard  to 
oompanies  under  the  Aot  of  1845  it  may  be  assumed  It 
is  not  inconsistent  with  the  objects  of  the  Act  of  1862. 
Then  have  the  decided  cases,  which  we  are  bound  to 
follow,  laid  down  that  there  can  be  no  mortgage  of  unpaid 
calls  in  the  winding  up  P  There  is  said  to  be  no  authority 
which  we  ought  to  follow,  but,  as  far  as  I  can  see,  the 
decided  cases  are  against  the  appeal.    One  cannot  dis- 
regard what  was  said  by  Sir  George  Jessel,  HB.,  in 
the  case  of  the  Phmnito  B^uemer  Steel  Oo»f  where  he 
treated  it  as  undoubted  that  there  could  be  a  good 
mortgage  like  this,  because  what  he  says  is,  ^  The  first 
question    is  whether  a  oompany  can   mortgage  future 
calls  " — ^that  was  a  call  in  the  winding  up—'*  There  can 
be  no  doubt  that  the  power  can  be  given  to  a  company 
by  the  articles  of  association."    I  agree  that,  as  far  as 
we  can  see,  the  point  was  not  particularly  argued,  but 
the    late  Master  of  the  Bolls  treats  it  as  undoubted 
that  if  power  la  given  by  the  articles  of  the  memoran- 
dum, there  can  be  a  mortgage  effectually  made  of  this 
part  of  the  capital.    Then  there  is  the  case  of  Htnoard 
V.  Patent  Ivory  Co,,  where  all  the  previous  oases  were 
considered  by  Kay,  J.,  and  he  followed  the  decision  in 
the  Phmnix  Be$$emer  Steel  Oo.  caee.    But  it  does  not 
stand  there  only,  because,  although  those  oases  were 
not  decided  by  the  Oourt  of  Appeal,  and  if  we  thought 
them  clearly  wrong  we  should  not  be  bound  by  them, 
yet  the  point  has  frequently  arisen  in  cases  before  the 
Oourt  of  Appeal  as  to  whether,  in  particular  cases,  there 
has  been  an  effectual  mortgage  of  the  unpaid  calls,  and 
yet  in  none  of  those  cases  was  anything  said  contrary 
to  the  view  subsequently  taken  by  Sir  George  Jessel,  but 
the  ground  of  the  decision  has  always  turned,  where  the 
mortgages  have  been  held  to  be  ineffectual,  on  this,  that 
there  was  not  suflftcient  power  given  by  the  articles  to 
enable  the  mortgage  to  be  made.     In  the  case  before 
the  Privy  Oouncil,  which  cannot  be  disregarded,  of  the 
Bank  of  South  Auetralia  v.  AbrahamSf  it  was  held 
that  the  mortgage   debentures  were    not  effectual  to 
mortgage  unpaid  calls ;    but  that  decided  simply,  not 
that  it  could  not  have  been  done  if  the  articles  were 
sufQcient — ^if  the  power  given  was  sufdoient— but  that, 
having  regard  to  the  power  given,  and  the  terms  in 
which    it  was  given,  that  power  would   not   include 
a  mortgage  of  unpaid  calls.    Then  there  was  the  de- 
dsion  of  James,  Y.O.,  in  the  tianhey  Brook  Coal  Co.*b 
eaee  (No.  2).    It  was  there  held  that  under  a  power 
to  mortgage  or  charge  the  works,  plant,  implements, 
and    effects    of  the    oompany    a  mortgage  might    be 
effected  of  calls  already  made  but  not  yet  paid,  but  not 
a  mortgage  of  a  call  not  yet  made.    If  James,  y.0.| 


680 


THE   WEEKLY  BEPORTER.  unursMOM      VoL  XXXTHI. 


OouxT  OF  Appbal. 


In  bb  Ptle  Wobkb  (Lihitbd). 


OOUBT  OF  AfPIAL. 


ia  that  case  had  thought  that  there  was  no  power  in 
a  company  to  mortgage  fatare  oaUs,  he  would  not  have 
dealt  with  it  in  that  way— namely,  that  there  was  no 
power  by  the  particular  articles  to  mortgage,  but  he 
would  have  said  that,  whatever  might  have  been  the 
power  given  by  the  articles,  no  effectual  mortgage 
could  have  been  made. 

In  my  opinion,  therefore,  it  is  right  to  hold  that  there 
is  nothing  in  the  Act  of  1862,  either  expressly  or  by 
necessary  implication,  to  prevent  an  effectual  mortgage 
being  made  of  calls  unpaid  at  the  time  when  the  mort- 
gage was  made— calls  not  then  made^  but  which  might 
afterwards  be  made,  by  the  liquidator  in  the  windiog 
up. 

As  regards  one  of  these  mortgages,  there  was  some 
special  question  raieed  which  Stirling,  J.,  has  given  no 
decision  upou,  aud,  therefore,  it  would  not  be  right  for 
us  to  give  any  opinion  on  that  point. 

I  ought,  however,  to  mention  this,  that  some  of  these 
mortgagees  were  shareholders,  and  it  is  said  that  we 
ought  not  to  allow  these  mortgages  to  be  effectual  in 
their  favour,  because  to  do  so  would  go  against  the  pro- 
visions of  the  Act  of  Parliament  as  to  set-off.  I  think 
we  ought  not  to  couaider  this  as  a  case  of  set-off.  In 
Bl(uk*%  ease  there  was  a  contract  that  the  future  calls  ou 
the  shares  of  a  particular  shareholder  were  to  be  set 
off  against  moneys  due  to  the  shareholder,  and  that  was 
clearly  a  case  of  set*off,  but  here  that  is  not  the  case. 
The  charge  in  the  present  case  is  not  a  charge  only  on  the 
particular  calls  to  be  made  on  the  particular  shares  held  by 
the  person  who  was  the  creditor ;  it  is  a  general  charge 
on  all  the  unpaid  assets,  a  mortgage  generally  of  all  un- 
paid calls,  which,  if  my  view  is  correct— and  I  believe 
the  other  members  of  the  court  agree  with  me — is 
effectual ;  and,  in  my  opinion,  the  mortgage  cannot  be 
treated  as  bad  simply  because  one  or  most  of  those  who 
claim  under  the  mortgage  happen  also  to  be,  as  regards 
part  of  the  assets  mortgaged,  persons  themselves  bound 
to  provide  calls.  It  seems  to  me  that  their  calls 
and  the  oaUs  of  other  shareholders  are  well  and 
effectually  bound  by  this  mortgage.  In  my  opinion, 
the  appeal  fails. 

LiNDLBT,  L.J.— In  order  to  decide  the  question  raised 
by  this  appeal,  it  ia  necessary  to  study  the  Oompanies 
Act,  1862,  and  the  Acts  amending  it,  and  in  particular 
those  portions  of  them  which  relate  to  capital,  to  calls, 
to  the  liabilities  of  members,  and  to  the  collection  and 
distribution  of  assets  in  the  event  of  a  winding  up.  The 
sections  which  relate  to  capital  are  sections  8  (sub- 
section 5),  12,  14,  and  26.  It  is  plain  from  these 
sections  that  what  is  meant  by  the  capital  of  a  company, 
having  its  capital  divided  into  shares,  is  the  nominal 
capital  mentioned  in  the  company's  memorandum,  or 
articles  of  association,  as  the  case  may  be.  This  is  the 
sum  which  the  directors  are  empowered  to  raise  by 
issuing  shares,  and  which  those  who  take  shares  agree 
to  pay,  to  the  extent  of  the  nominal  amount  of  the  shares 
which  they  respectively  hold.  A  power  conferred  by 
the  articles  of  a  company  to  call  up,  or  to  mortgage,  or 
otherwise  deal  with,  its  capital  extends  to  its  nominal 
capital  and  (unless  restricted  in  terms)  to  the  whole  of 
such  capital.  But  such  a  power  does  not  extend  to 
other  moneys  which,  although  raisable  in  the  event  of  a 
winding  up,  form  no  part  of  the  capital  of  the  company. 
The  sections  which  relate  to  calls  and  to  the  liabilities 
of  members  in  respect  of  their  shares  are  sections  7,  9 
(sub-section  4),  16,  38,  75, 101,  102,  and  the  Oompanies 
Act,  1867,  s.  25.  The  general  effect  of  these  sections  is 
to  render  each  member  liable  to  pay  the  full  amount  of 
his  shares,  and  in  the  case  of  unlimited  companies  and 
companies  limited  by  guarantee  to  pay  a  further  sum  in 
the  event  of  a  winding  up,  but  only  in  that  event.  This 
liability  is  in  the  nature  of  a  specialty  debt  due  to  the  com- 
pany aooming,  in  respect  of  each  share  held^fzom  the  time 


of  its  acquisition,  and  it  is  a  liability  which  in  the  qmb 
of  companies  limited  by  shares  can  only  be  discharged  by 
payment  in  cash,  unless  an  agreement  to  the  contrary  ii 
duly  registered.  The  sections  which  relate  to  the 
collection  and  distribution  of  assets  in  the  event  of  a 
winding  up  are  sections  94,  95,  98,  101, 102, 13S.  All 
actions  which  have  to  be  brought  in  order  to  get  ia  the 
distributable  assets,  are  brought  by  the  liquidator  in  the 
name  of  the  company — section  95,  sub-aectloa  1— tad 
although  he  is  empowered  to  take  proceedings  in  bii 
own  name  when  it  is  inconvenient  to  use  the  naoie  of 
the  company — section  95,  sub-section  7 — ^he  ought  net 
to  adopt  this  form  when  there  is  no  neoessify  for  deiag 
so.  The  form  of  procedure  is,  however,  immaterlel  es 
regards  the  rights  and  liabilitlee  sought  to  be  enloroed, 
as  was  held  in  Kx  parte  KitOrea,  18  W.  B.  197,  L  R. 
5  Oh.  App.  95.  The  assets  when  got  in,  are  distiibat- 
able  pari  pa$$u  amongst  the  unsecured  oreditoia  of  the 
company,  and  members  of  a  limited  company  csoaot 
set-off  money  due  to  them  from  the  oompa^y,  agsinit 
moneys  which  the  liquidator  is  empowered  to  ooUect  for 
the  payment  of  the  debts  of  the  company. 

A  careful  study  of  the  foregoing  enaotmenti  will 
be  found  to  warrant  the  following  inferenoss :— (1) 
That  uncalled-up  capital  on  any  share  is  money  which  tti 
holder  is  bound  to  the  company  to  pay  to  it  when  re- 
quired by  the  proper  authority.  The  right  to  require 
payment  of  this  money  is  vested  in  the  eompanj,  sad 
when  payment  is  required  the  amount  payable  is  a  debt 
due  to  the  company  in  all  oases,  whether  the  paymsatii 
required  before  or  after  liquidation.  (2)  That  the  Oosh 
panics  Act,  1862,  does  not  say  when  or  by  whoa  the 
uncalled-up  capital  is  to  be  called  up  before  the  oom- 
pany  is  in  liquidation.  The  Act  leaves  this  matter  to  be 
regulated  by  the  company's  articles  of  assoeiatioa.  Bst 
after  a  liquidator  is  appointed,  he  is  the  person  to  eier. 
ciee  the  power  of  calling  it  up.  (3)  That  direotois  eea 
only  make  calls  at  such  times,  after  such  notices,  and  of 
such  amounts,  as  are  prescribed  in  the  artidse  of 
association,  but  liquidators  are  not  bound  to  observe  the 
articles  as  regards  these  matters ;  liquidators  both  en 
and  must  collect  the  assets  which  it  is  their  doty  to 
distribute  as  speedily  as  drcumstancea  will  permit  (4) 
That  the  Act  contains  no  danse  f orUdding  mortgagee  U 
aesets,  although  every  mortgage  withdraws  from  the  un- 
secured creditors  that  which,  but  for  the  moztgige, 
would  be  dietribntable  among  them  in  a  winding  up. 
So  far  from  forbidding  mortgages,  the  Act  of  1862,  e. 
43,  requires  limited  oompanies  to  keep  a  register  of  ell 
mortgages  and  charges  on  their  property,  from  which  it 
is  ob^oue  that  such  mortgages  were  contemplated.  The 
members  are  left  to  decide  for  themselves  what  poven 
of  mortgaging  they  will  confer  on  their  directors.  All 
mortgages  and  charges  by  limited  companies  uidv 
powers  conferred  by  their  articles  ought,  I  apprehend, 
to  be  registered  under  section  43,  whether  what  is  mott- 
gaged  or  charged  is,  at  the  date  of  the  mortgage  ec 
charge,  existing  property  of  the  company,  or  pnqper^ 
which  the  company  has  only  a  power  of  acquiring  sad 
of  equitably  charging. 

Tbere  being  no  prohibition  in  terms  against  mort- 
gaging uncalled-up  capital,  is  such  a  transaotioa  f or^ 
bidden  by  necessary  implication — i.e.,  are  there  pro- 
visions in  the  Act  to  which  full  effect  cannot  be  giren 
if*  such  a  transaction  is  upheld P  I  can  ftnd  aoaa 
Those  moneys  which  are  payable  only  on  a  winding  opi 
and  which  by  the  Act  are  excluded  from  the  capitsl  cl 
the  company,  are  never  under  the  control  of  the  direc- 
tors, and  cannot,  I  apprehend,  be  dealt  with  in  soy  «>/ 
by  them.  Those  moneys  form  a  statutory  fund,  which 
only  comes  into  existence  when  the  company  ii  ^ 
liquidation — that  is  to  say,  when  the  powers  of  tbe 
directors  have  oeaeed.  But  uncalled-up  capital  ie  ia  e 
totally  different  position.  The  liabiUty  to  pay  it  iP 
doee  not  depend  on  the  oontingenoy  of  liquidslioai 
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The  powei  to  oall  it  np  can  be  exercised  by    the  direo- 
ian,  and  all  money  raiaable  in  respeot  of  it  Is  an  asset  of 
the  company.    When  oalla  are  made   by  direotors,  it  is 
the  capital  which  they  call  up ;  and  where    calls  are 
made  by  liquidators,  it  is  capital  that  they  call   up,  so 
long  as  there  is  capital  to  calL     In  ordinary  limited 
companies  they  can  require  payment  of   nothing  else ; 
in  other  companies  they  can^  and  it  is  unnecessary  to 
dictinguish  the  calls  in  respect  of  capital  from  calls  in 
xeipeot  of  further  liability.    But  the  proposition  that 
calls  made  by  the  liquidators  of  an  ordinary  limited 
oompany  are  not  caUs  of  capital,  but  of  other  moneys 
pajible  by  statute,  seems  to  me  very  paradoxical,  and 
to  be  a  proposition  which  leads  to  the  strange  condu- 
aion  that  members  of  such  companies  are    under  two 
liabilities  and  not  one— -Yii.,  one  liability  to  pay  up  the 
capital,  and  another  to  pay  up  a  sum  equal  to  it,  with, 
Irappose,  a  substitution  of  the  latter   liability  for  the 
former  in  the  e? ent  of  a  winding  up.     This  ?iew  is,  I 
think,  erroneous,  and  the  language  of  the  Companies 
Aot,  1879,  to  which  I  will  refer  presently,  is  inconsistent 
with  it    Webb  t.  Whiffin  appears  to  me  to  be  rather  in 
fefoar  of,  than  oppibsed  to,  the  view  which  I  take  of  this 
matter.    On  a  winding  up  it  is  the  Uquidator's  duty  to 
get  hi  and  distribute  the  assets  of  the  company,  in- 
dnding  all  unoalled*up  capital,  if  it  is  required.    But 
vhatare  assets  of  the  oompany,  which  the  liquidator 
can  get  in  and  distribute,  depends  on  what  alienations, 
ehargesi  or  incumbrances  have  been  validly  made  or 
created  before  the  winding  up  began.    If  the  company 
baa  mortgaged  or  charged  its  property,  or  any  debt  due 
to  Ik,  or  any  money  which,  although  not  a  debt,  the 
diiMtors  had  the  power  of  requiring  payment  of,  there 
is  nothhig  in  the  statute  which  entitles  the  liquidator  to 
dinegard  such  mortgage  or  charge.    Those  who  contend 
that  the  liquidator,  although  bound  to  regard  mortgages 
of  apedflo  property  and  floating  charges,  is  at  liberty  to 
dinegaid  charges  on  unoalled-up  capital,  are  bound  to 
■how  why  these  last  charges  are  less  yalid  than  the  first. 
Belianoe  is  placed  on  the  statutory  enactment  prohibit- 
ing set-off,  and  on  the  cases  relatbig  to  that  subject ; 
•nd  unquestionably  there  are  passages  in  some  of  the 
judgments  in  those  oases  which,  if  taken  as  starting 
pomts  and  made  the  basis  of  further  reasoning,  might 
lead  to  a  conclusion  different  from  that  at  which  I  have 
viiTed.    I  allude  more  particularly  to  Black  A  Oo*9 
COM  and  WhUehowet  ccue.    But  the  proper  starting 
point  is  the  statute  itself.    The  exposition  of  it  given 
in  those  and  other  cases  is  valuable;  but  it  must  never 
be  oferlooked  that  there  is  a  section  in  the  Act  (sec- 
tion 101)  expreesly  forbidding  set-off  in  the  winding 
vp  of  limited  oompanies,  and  that  this  express  pro- 
hibition is  the   basis  of  the  reasoning  in  the  cases 
ia  qnestion.     In  Whitehauit^g  can  Jessel,  M.B.,  criti- 
ei«d  the  reasoning  of  the  Court  of  Cbmmon  Pleas  in 
^figMon  Arcade  Oo.  v.  Dowling^  L.  B.  3  a  P.  175,  on 
the  ground  that  the  court  there  was  wrong  in  treat- 
ing a  oaU  made  by  the  liquidator  in  a  voluntary  winding 
up  as  a  debt  due  to  the  oompany.    But  with  deference 
^  Sir  George  Jessel,   it  appears  to  me  that  on  this 
point  he  was    himself   mistaken.     The    decision    in 
^ghUm  Arcade  Oo,  v.  Bowling  was,  in  my  opinion, 
clearly  erroneous,   because,  although    the  oall  was  a 
^btdne  to  the  company,  the  statute,  properly  con- 
>^ed,  prohibited  the  allowance  of  the  set-off  in  oases 
of  lolontary  winding  up  as  well  as  in  cases  of  winding 
np  by  the  court  or  subject  to  its  supervision.    I  have 
^onght  it  desirable  to  call  attention  to  this  matter  as, 
although  the  decision  in  WhilUhome^e  cote  is,  in  my 
opinion,  quite  correct,  some  of  the  observations  in  It 
^t  I  think,  themselves  open  to  comment,    and  are 
<^Pposed  to  conclusions  at  which   I  have  myself  ar- 
lifed. 

RaTing  now  dealt  with  the  Act,  and  the  decisions 
Best  opposed  to  the  validity  of  mortgages  of  uncalled 


capital,   it  is  necessary  to  refer  to  the  authorities  ia 
which    such  mortgages  have  been    held  valid.     The 
Phcenia  Beatemer  Sted  Oo.'a  caee  and  Howard  v.  The 
Patent  Ivory    Oo.    are  distinct    authorities   in    their 
favour.    But  there  are  many  other  oases  in  which  the 
courts    have    taken  for  granted  that  such   mortgages 
would  have  been  valid  if  the  regulations  of  the  oompany 
had  authorised  them  in  sufficiently  plain  language.    Ia 
re  Sankcy  Brook  Ooal  Oo*^  Em  parte  Bradehaw  In  re 
Oohnial  Truete  Corporation^  Bank  of  South  Auetralia 
V.  Abrahams^  8tanley*B  caee,  paved  the  way  for  these 
by  treating  the  question  as  one  of  construction  only. 
Further,  article  7  of  Table  A,  relating  to  the  prepay- 
ment  of  uncalled    capital,    shows   that    uncalled-up 
capital  may  be  anticipated,  and  the  fund  for  distribu- 
tion in  the  event  of  winding  up  be  thereby  reduced. 
Members    who   prepay  the  amounts    whioh  may    be 
called  up  on  their  shares  are  not  liable  to  pay  them  up 
again  in  the  event  of  a  winding  up.    This  was  decided 
in  Poo^,  Jackeon,  and  Whyt^e  caeee,  and  this  case  goes 
far  to  show  that  calls  made  by  the  liquidator  in  winding 
up    a  limited   oompany    are    in  respeot  of    uncalled 
capital,  and  not  in  respeot  of  a  liability  to  contribute  to 
some  other  fund.     The  Oompanies    Aot,  1879,   s.    5, 
enables  a  limited  oompany  to  divide  capital  into  two 
parto,  one  of  whioh  shall  only  ba  oalled  up  in  the  event 
of  a  winding  up.      When  the  capital  of  a  oompany 
has  been  so  divided,  that  part  whioh  can  only  be  called 
up  in  the  event  of  a  winding  up  ceases  to  be  subject  to 
the  control  of  the  directors,  and  cannot,  I  apprehend, 
be  charged  or  disposed  of  by  them.    Whether  such  part 
can  be  prepaid  need  not  be  discussed.    The  language 
of  this  enactment,  however,  again  supports  the  view 
that  calls  made  by  the  liquidator  of  an  ordinary  limited 
company  in  course  of  winding  np  are  made  in  respect 
of  capital  and  not  in  respeot  of  some  statutory  fund 
more  or  lees  distinguishable  from  it.    The  Oompanies 
Olauses    Oonsolidation    Act,    1845,  expressly   enables 
companies  governed  by  that  Act  to  mortgage  nnpaid-up 
capital.    Such  a  mortgage  would,  I  apprehend,  prevaU 
against  a  judgment  creditor  of  the  oompany  who  was 
proceeding  by  scire  faciaa  against  a  shareholder  whose 
shares  were  not  fuUy  paid  up,  and  such  a  mortgage 
would  equally  prevail  against  a  liquidator  making  calls 
in  winding  up  a  company  governed  by  the  same  Aot, 
and  capable  of  being  wound  up  under  the  Oompanies 
Aot,  1862.    This  shows  that  there  is  nothing  contrary 
to    public  policy  in  allowing  oompanies  with  limited 
liability  to  mortgage  their  unpaid-up  capital.    It  is  true 
that  there    is    no  such  express  power   given    in    the 
Oompanies  Act,  1862,  but  this  is  accounted  for  by  the 
fact  that  the  Act  in  question  leaves  powers  of  mortgaging 
and  other  powers  of  directors  to  be  regulated  by  the 
company's  articles  of  association.    The  omission  of  ex- 
press power  to  mortgage  unpaid-up    capital    affords, 
therefore,  no   sufficient    ground    for    negativing  such 
power.    In  conclusion,  I  oan  find  nothing  in  the  Oom- 
panies Aot,  1862,  or  subsequent  Acts  amending  it,  ex- 
pressly or  by  necessary  implication,  prohibiting  limited 
companies  from  mortgaging  their  unpaid-up  capitals; 
nothing  to  show,  in  the  view  hitherto  taken  and  daily 
acted  upon,  and  according  to  whioh  such  mortgages  are 
valid  even  as  against  creditors  in  a  winding  up— nothing 
which  would  justify  the  court  in  holding  the  mortgages 
in  this  particular  case  invalid.    Finding  nothing  to  pro- 
hibit them,  and  an  artide  expressly  authorizing  them,  I 
am  of  opinion  that  they  are  valid,  and  that  the  appeal 
ought  to  be  dismissed  with  costs. 

LopBS,  L.  J.— With  regard  to  the  main  point  raised  in 
this  case,  whether  future  calls  can  be  mortgaged  where 
such  mortgage  is  authorissed  by  the  memorandum  and 
articles  of  association,  it  is  to  my  mind  difficult  to  dis- 
tinguish in  principle  this  caie  from  Black*»  case  and 
Wh%te?wu§e*$  ooM. 
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It  is  said  those  decisions  are  based  on  a  qaestion  of 
set-off,  and  are  not  applicable  to  the  case  of  a  mortgage 
on  future  oalls.  Mellishi  ItJ,,  no  doubt,  in  Bl<iek*B  eaae 
does  base  his  judgment  on  section  101  of  the  Act  of 
1862,  a  section  which  prohibits  in  limited  companies  a 
set-off ;  bat  Lord  Selbome  does  not,  in  my  opinion,  rest 
his  judgment  on  that  section,  but  rests  it  rather  on  the 
ground  that  when  a  winding  up  comes,  all  the  creditors 
are  to  be  paid,  and  in  the  first  instance  pari  pcuM.  I 
will  not  refer  again  to  the  many  passages  in  that  judg- 
ment which  to  my  mind  are  of  importance.  I  will 
satisfy  myself  by  merely  referring  to  the  Tery  clear  and 
comprehensive  summing  up  of  his  opinion  which  is  to  be 
found  at  the  end  of  the  Judgment:  '*I  am  dearly  of 
opinion  that  it  is  not  competent  for  any  persons  what- 
ever, by  any  antecedent  contract,  to  alter  the  adminis- 
tration of  the  assets  of  the  company  under  such  a  wind- 
ing up.  I  am  not  at  all  sure  that,  on  the  construction 
of  this  particular  contract,  it  is  necessary  to  hold  that 
there  has  been  any  attempt  to  do  so ;  but  even  if  there 
was  an  attempt,  my  judgment  would  be  that  that 
attempt  is  necessarily  ineffectual,  because  it  would  be  an 
attempt,  by  private  agreement,  to  get  out  of  and  over- 
ride an  Act  of  Parliament." 

Now  I  cannot  help  thinking  that  Lord  Selbome,  when 
he  used  those  words,  intended  to  express  an  opinion  that 
there  could  be  no  anticipation  of  future  calls  in  any  case 
so  as  to  alter  the  administration  of  the  assets  in  a  wind- 
ing up. 

But  it  is  said  that  the  Act  of  1862  does  not  prohibit 
these  mortgages.  That  is  true,  but  I  do  not  think  it  has 
been  suggested  that  there  is  anything  in  the  Act  which 
authorises  such  mortgages ;  but  it  is  to  be  observed  that 
in  the  Oompanies  (Causes  Act,  1845,  where  it  was  in- 
tended that  a  mortgage  of  future  calls  should  be  autho- 
rised, there  is  an  express  power  given  to  mortgage  future 
calls.  Now  it  has  been  argued  that  the  anticipation  of 
the  fund  out  of  which  creditors  are  to  be  paid  before 
that  fund  is  created,  is  contrary  to  the  policy  of  the  Act 
and  inexpedient.  I  cannot  help  saying  that  I  feel  there 
is  weight  in  that  argument.  But  it  is  said,  with  truth, 
that  the  Ph<Bnix  Beutmer  tofie  and  Howard  v.  The 
Paieni  Ivory  Co.,  it  correctly  decided,  govern  the  case 
now  before  the  court.  With  regard  to  the  PJuon^ 
Beuemer  ecue^  and  I  think  I  may  say  with  regard  to 
Howard^t  ease,  the  point  we  have  now  to  consider  was 
scarcely,  if  at  all  argued.  The  late  Master  of  the 
Bolls  (Sir  George  Jessel),  in  the  Phcenix  Bessemer 
ease,  seems  to  have  assumed  the  power  to  mort- 
gage. Black*B  case  was  decided  in  1872,  the  Phcenix 
Bessemer  ease  being  decided  in  1875,  and  it  is  re- 
markable that  in  the  Phoenix  Bessemer  oase,  Black^s 
case,  which  was  decided  three  years  before,  was  not  cited. 
Neither,  again,  in  Howard^s  oascy  which  was  decided  in 
1888,  was  Blacf^s  case  noticed.  The  late  Master  of  the 
Bolls  seems  to  have  assumed  the  power,  and  given  no 
reason  for  the  conclusion  at  which  he  arrived.  Now  the 
Phoenix  Bessemer  case  has  no  doubt  been  acted  upon  for 
some  fifteen  years,  and  so  far  as  I  know  it  has  not  been 
impeached  by  any  other  decision.  I  feel  the  weight  of 
this,  and  I  need  not  say  that  I  feel  the  weight  of  the 
Judgments  which  have  Just  been  delivered,  and  the 
reasons  given  in  those  judgments.  The  Judgments  have 
been  delivered  by  very  learned  judges,  who  are  much 
more  conversant  with  company  law  than  I  am.  I  assent, 
therefore,  to  the  Judgments  which  have  been  delivered, 
but,  I  add|  with  great  hesitation,  for  the  reasons  which 
I  have  given. 

Appeal  diimissed. 

Solicitors,  Drake,  Son,  A  Parton ;  Maples,  Teesdale^ 
A  Oo. ;  Lane,  Monro,  Souiier,  A  Slack  ;  O,  M,  Clements. 


From  Q.  B.  Biv.  Jo&e  18. 

HOBBS  &  Co.  9.  HuBSOH  &  Co.  (a.} 

Pradiee^lnterrogaiories'^  Penal  action -^  Frauddui 

remoffoi  of  goods  by  tenant^AcUon  6y  landlord  /w 

double  vaiue-^11  Geo.  3,  c  19,  «.  3. 

An  adion  brought  by  a  landlord  under  11  (7«.S, 
e.  19,  s.  3,  fo  recover  dauHe  the  valua  of  goods  frsMdm- 
UnUy  removed  to  avoid  distress  is  a  penal  aOUn^  e/d 
the  plaintiff  cannot  adminieter  inierrogaiortes  ts  ik 
defendants. 

Dedeion  of  the  Qaeen*s  Bench  Divkkm  (ante,  p.  639] 
affirmed, 

Jones  V.  Jones,  87  W.  B.  479,  22  Q.  B.  D.  425,  of- 
provso. 

Appeal  from  the  decision  of  a  diviaionsl  oonrt 
(Grantham  and  Oharles,  JJ.),  reported  ante,  p.  639. 

The  plaintiffs  were  landlords^  and  brought  an  actaot 
under  11  Geo.  2,  o.  19,  s.  3,  to  recover  against  tkt 
defendants  double  the  value  of  goods  which  it  wn 
alleged  the  tenant  had  frandulentljr  removed  to  avoid 
distress,  and  which  it  was  alleged  that  the  defeDdanti 
had  wilfully  and  knowingly  aided  the  tenant  ta  it- 
moving. 

The  plaintiffs  sought  to  administer  interrogatorisi, 
but  leave  was  refused  by  a  master,  and  on  appeil 
Hawkins,  J.,  referred  the  matter  to  the  Di visional  Oooit 
who  upheld  the  master's  decision. 

The  plaintiffs  appealed. 

TF.  Orahamf  for  the  appellants. 

Duke,  for  the  respondents. 

The  arguments  used  and  cases  dted  were  the  mmss 
in  the  court  below. 

Lord  EsHBB,  M.B.-*In  my  opfnicm  Jwes  v.  Janes,  37 
W.  B.  479,  22  Q.  B.  D.  426,  was  perfectly  right  Wi 
have  to  decide  the  case  on  the  oonstmoCion  of  ths 
statute,  11  Qeo.  2,  c  19,  s.  3,  and  we  have  tosay  wbsthff 
that  statute  inflicted  a  penall^  or  whether  it  merely  gsw 
the  person  aggrieved  oompensatfon  for  the  wrosf  te 
had  sustained.  If  the  action  is  a  penal  one,  tliea,  se- 
cording  to  the  dedsioii  of  this  oonrt  in  Jfortia  t. 
Treacher,  34  W.  B.  316,  16  Q.  B.  D.  507,  intenogitoiiM 
cannot  be  administered.  I  founded  my  J  ndgment  is  thit 
case  on  the  remarks  of  Alexander,  O.B.,  in  Orms  i> 
Orockford,  13  Price,  376,  and  the  decision  ia  ^dfstf  t. 
Batfey,35  W.B.487, 18Q.B.D.  625,isin  nowayoifoied 
to  it.  The  statute  gives  the  plaintiff  a  tight  to  reeonr 
double  the  value  of  the  goods  removed,  and  he  en 
recover  this,  not  only  from  the  tenant  removing  thaoi 
but  also  from  any  person  aiding  or  abetting  him  ia  thi 
removal.  Oan  there  be  any  doubt  but  that  thst  if  • 
penalty  and  not  merely  oompenaatlon  F  In  my  opiaiBi 
it  is  plain  that  the  action  is  a  penal  aottan,  andftsnCon 
that  interrogatories  cannot  be  admiiiistered. 

LzMDurr,  L. J.— I  am  of  the  same  opinion.  TIm  iffK' 
cation  is  made  for  leave  to  administer  intencgaloa«  ts 
the  defendants,  and  it  is  contended  that  this  is  not  •  p^ 
action,  and  therefore  that  leave  ought  to  be  gnm* 
The  question  turns  on  the  construction  of  the  Ad»  sid 
when  I  oome  to  examine  it  I  cannot  help  seeing  tkst  it 
is  penal  and  nothing  but  penaL  When  it  Is  seea  tkit 
persons  assisting  the  tenant  to  remove  the  goods  sfsiho 
to  be  held  liable  for  double  the  value,  and  wbsa  f^ftf" 
is  had  to  the  summary  prooess  of  recovery  givea  Iff  ^ 
Act  where  the  amount  is  lees  than  £50,  it  becosiss  ^ 
that  it  is  a  penalty,  and  not  any  mere  ooDipeB«i|"" 
which  is  given  to  the  landlord  by  the  statute.  The  salioi 
is  therefore  a  penal  action,  and  leave  to  sdisW* 
interrogatories  must  be  refused. 

(a.)  Beported  by  A.  P.  Pxecbvii  Kiip,  Bsq.,  Bm^* 
at*Law. 
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CoTTBT  OP  Appeal. 


In  bb  Esdb  (▲  Solicitob}.— Stot  v.  Bbbs. 


CouBT  ov  Appbal. 


Ldpb8»  I4.J.— The  aole  qaestion  to  be  decided  la 
whether  thia  is  or  is  not  a  penal  action.  It  is  brought 
under  aa  Act  of  Parliament  which,  in  my  opinion,  im- 
poses a  peaal^  and  does  not  give  compensation.  There- 
foKf  in  my  opinion,  lea?e  to  interrogate  cannot  be 
graoted.  The  defendant  cannot,  when  the  action  is  a 
penal  one,  be  forced  to  put  npon  oath  his  objection  to 
answer  interzogatorlea  administered  to  him  by  the  plain- 
tiiL  I  agree  that  Jonm  t.  Jonu  was  rightly  decided, 
and  that  thia  appeal  fails. 

Aj^ptal  diamiMsd. 

Solicitors  fox  the  appellants,  Bonner,  Wright^  ThofMony 
it  Co. 

floUolton  for  the  respondents.  Law  S  Wcmam. 


t'zom  Q.  B.  Di?.  June  4. 

In  re  Esdb  (a  Soucxtoh). 
jSt  parte  Datt.  (0.) 

BoHeOmr^SMking  9oliciior  off  rolU—Pradice'^ Appeal 
SolicUoTB  Ad,  1843  (6  <£;  7  Vid.  c  73),  s.  32. 

An  appeal  wUl  Ue  to  the  Court  of  Appeal  agawut  an 
erder  of  %he  oottrl  ^bnking  a  aoliciior  off  the  roUe  under 
tutUm  32  of  the  aolieOora  Ad,  1843. 

Appeal  from  the  decision  of  a  diTisional  oonrt  (Lord 
Coleridge,  O.J.,  and  Mathew,  J.). 

A  charge  haTlng  been  made  against  the  solicitor 
uder  section  82  of  the  Solicitors  Act,  1843,  that  he  had 
improperly  and  knowingly  suffered  his  name  to  be 
Bade  use  of  upon  the  aooonnt  of  or  for  the  profit  of  an 
unqualified  person  named  Yagne,  knowing  him  not  to  be 
duly  qnalifled,  the  matter  was  in?estigated  by  a  00m- 
ni^  of  the  Inoorporated  Law  Society,  and  the  charge 
TM  reported  to  be  proved.  Upon  this  report  the 
UHrional  Oonrt  ordered  the  solicitor  to  be  struck  off 
the  roUf . 

The  solicitor  appealed. 

Wmu,  Q.O.,  and  Pollard,  for  the  appellant. 

EoUami,  for  the  Inoorporated  Law  Society,  took  a 
pnlhahisry  objection.— This  is  a  criminal  matter,  and 
tbere  is  no  appeal.  Section  32  of  the  Solicitors  Act, 
1843,  which  deals  with  solicitors  acting  with  un- 
qualified persons,  giTea  the  court  power  to  imprison  the 
Ukqaallfled  person  for  a  year.  The  court  has  held  that 
Boeh  nnquaUfled  person,  if  so  imprisoned,  is  a  criminal 
priamer:  Oebome  y.  Milman,  35  W.  R.  397,  18  Q.  B. 
P>  471 ;  and  cannot  appeal ;  In  re  Oraydon,  4  Times 
^  B.  772.  [He  also  cited  In  re  Lamb,  37  W.  B.  665, 
*3  Q.  B.  D.  477 ;  Mellor  ▼.  Denham,  27  W.  B.  506, 

0  Q.  B.  D.  467.]  The  offence,  if  criminal,  as  regards 
ue  unqualified  person,  must  also  be  criminal  as  regards 
the  eoUeitor,  and  the  difference  in  the  penalties  cannot 
wect  the  nature  of  the  offence. 

WUUi,  Q,0^  was  not  oalled  upon  to  argae. 

Lord  EsHBB,  H.B.— It  seems  to  me  that  the  Legis- 
^^^  knew  perfectly  well  at  the  time  this  Act  was 
P^^  that  the  court  had  a  disciplinary  power  over 
KlidtorB  as  its  officers,  which  it  exercised  in  a  particular 
||^7**namely,  by  suspending  them  from  practice,  or 
'"wg  them  off  the  rolls.  The  exercise  of  this  diaoi- 
Pluiary  power  has  never  been  held  to  be  a  criminal 
«*tt8e  or  matter.  But,  with  regard  to  unqualified 
P^^Qi,  they  are  not  in  any  way  under  the  discipline 

01  the  court,  and  therefore  the  Legislature  deyised  a 
■peciflc  punishment  for  them.      They  are  treated   as 

(«•)  Keported  by  A.  P.  Pbbobval  Kbbp,  Esq..  Barrister- 
at-Law* 


criminals  and  sent  to  prison,  and  it  is  easy  to  see  that 
in  their  case  no  appeal  could  be  allowed.  But  there  is 
a  broad  distinction  between  the  case  of  an  unqualified 
person  thns  sent  to  priscm,  and  the  case  of  a  solicitor 
struck  off  the  rolls  by  an  exercise  of  the  disciplinary 
power  of  the  court*  The  one  is  a  criminal,  and,  as 
such,  cannot  appeal  here,  the  other  is  not  a  erindnal, 
and  can  appeal.  I  think,  therefore,  that  this  is  net  a 
criminal  cause  or  matter,  and  that  the  solicitor  is 
entitled  to  appeal. 

LnrDLBT,  L.  J.,  concurred. 

The  appeal  was  then  heard   and  dismissed  on  the 
merits. 

Solicitor  to  the  Inoorporated  Law  Society,  K    W» 
Williamion. 

Solicitors  to  the  appellant,  Burgea  A  Oozene. 


From  Q.  B.  BIy.  1 


May  9,  22. 


[and  Q«  B.  Di?.; 

Stoy  v.  Bkbs.  (a.) 

Proefffis— *  Writ  of  stim/noni — Indorsement  of  "  addrea 
of  plaintiff '*^Bu9ine»i  addreee^R.  8.  0.,  1883,  ord. 
4,  r.  1 ;  Appendix  A.,  Part  L,  Form  1. 

The  "  addreet  of  the  plaintiff**  to  he  indorted  upon  a 
writ  of  tummona  under  ord.  4,  r.  1,  mud  be  Vie  plain- 
tiffe  place  of  reeidenee,  and  not  hie  place  of  buiineee. 

Appeal  from  chambers. 

The  indorsement  of  the  plaintilTs  address  on  the  writ 
of  summons  was  as  follows : — "  Who  resides  at  145  and 
146,  Palmerston-buUdings,  Old  Broad-street."  This 
was  the  place  where  the  plaintiff  carried  on  his 
business,  his  residential  address  being  in  Surrey. 

On  the  defendant  taking  out  a  summons  to  set  aside 
the  writ,  on  the  ground  that  the  indorsement  of  the 
address  was  incorrect,  the  master  made  no  order.  On 
appeal,  Hawkins,  J.,  held  that  the  indorsement  was 
bad,  but  ga?e  the  plaintiff  leave  to  amend. 

The  plaintiff  appealed. 

Scarlett,  for  the  plaintiff.*— Ord.  4,  r.  1,  says  that 
**  the  address  of  the  plaintiff  '*  is  to  be  indorsed  on  the 
writ.  The  defendant  relies  on  Form  I  in  Appendix 
A.,  Part  I.,  where  the  words  are  '*  the  said  plaintiff,  who 
resides  at,"  &c.;  but  residence  does  not  necessarily 
mean  where  a  man  sleeps.  The  chief  object  of  requir- 
ing the  address  to  be  given  is  that  the  defendant  may 
know  where  to  go  for  the  purpose  of  settling  with  the 
plaintiff.  It  is  not  necessary  to  give  the  plaintifTs  pri- 
vate address.  This  indorsement  would  have  been  suffi- 
cient under  the  old  practice :  Tardley  v.  Jonee,  4  l>owl. 
45 ;  Abldt  v.  Bai?Mm,  5  £.  ft  B.  1019,  4  W.  B.  0.  L. 
Dig.  202.  See  also  Attenborough  v.  Thompson,  6 
W.  B.  135,  2  H.  ft  N.  559.  In  the  case  of  an  action  by 
a  partnership  firm,  for  which  no  separate  form  is  pro- 
vided, it  would  be  impossible  to  give  a  private 
address. 

John  Oheder,  for  the  defendant.— The  framera  of  the 
rules  intended  to  draw  a  distinction  between  "  place  of 
business  "  and  "  place  of  residence."  Bule  1  of  order 
4,  which  requires  ''the  address"  of  the  plaintiff  to 
be  given,  speaks  of  the  "  place  of  business "  of  the 
solicitor,  and  rule  2,  which  applies  to  a  plaintiff  suing 
in  person,  speaks  of  his  "place  of  residence.''  The 
form  shows  that  the  expression  *'  address  "  in  the  rule 
means  place  of  residence :  Mee  v.  Denbigh,  27  Souci- 

(o.)  Beported  by  F.  Q.Bugkbb  and  W.  F.  Babbt,  Esqs., 
Barristers-at-Iisw« 
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£Z  PABTB  SoOtTISB  ECOBOMIO  LlTB  ASBUBAKOB  SOCIBTT  (LhOTBD). 


HioB  Oousr. 


TOBs'  JouBKAL,  617 ;  In  ft  A  Solicitor,  33  Solioitobs* 
JouBMAL,  301.  The  oase  of  partners  suing  is  proTided 
for  by  ord.  7,  r.  2 ;  the  expression  in  that  rule  "  plaoes 
of  residenoe "  shows  that  *'  residence "  means  where  a 
nan  lives,  and  not  where  he  carries  on  business. 

Qbantham,  J. — I  am  of  opinion  that,  looking  at  the 
language  used,  we  must  assume  that  those  who  framed 
the  rules  Intended,  by  the  use  of  different  words,  to 
express  different  meanings,  and  that  the  form  which  re- 
quires a  statement  of  where  the  plaintiff  "  resides " 
means  something  different  from  where  he  carries  on 
business.  To  hold  in  accordance  with  the  Tiew  of  the 
plaintiff,  would  be  to  open  a  door  to  much  fraud  in  the 
way  of  fictitious  addressee. 

The  appeal  must  be  dismissed. 

Yauohan  Williajcb,  J.,  concurred. 

From  this  decision  the  plaintiff  appealed. 

May  22.— Sear ;«<«,  for  the  plaintiff. 

AshUm  Oro8€y  for  the  defendant. 

The  CouBT  (Lord  Eshbb,  M.B.,  and  Fbt  and  Lofbs, 
L.JJ.)  held  that  the  decision  was  right,  and  dismissed 
the  appeaL 

Appeal  di$mi98ed. 

Solicitor  for  the  plaintiff,  Ganwarden, 

Solicitor  for  the  defendant,  G.  Bogert. 


June  21. 


Chan.  Bi?.  1 
Kay,  J.    J 

Sx  parte  Scx>ttibe   Eookomio  Lm  AssuBAif  ge 
BodBTT  (Limited),  (a.) 

Oompany'-'Inaurance — Patftnent  out  of  depodt — Amal~ 
gamaiion-^Li/e  Atiuranee  Oompaniei  Adf  1870  (33 
&  34  Ffci.  c  61),  $,  3 — Hfe  Aauranee  Companies 
Act,  1872  (35  dk  36  Vict,  c  41),  s.  7. 

In  order  to  entitle  a  life  OBBuranee  company  to  receive 
hack  the  deposit  made  by  them  under  section  3  of  the 
Life  Assurance  Companies  Ad,  1870,  the  sum  of  £40,000 
required  by  that  seeUon  to  be  accumtdated  must  have  been 
aoGumulated  out  of  the  premiums  received  on  the  policies 
of  the  company. 

Where,  therefore,  the  8.  Assurance  Co,  Juid  entered 
into  an  agreement  for  amalgamaUon  vdth  t?ie  M,  Go,, 
who  had,  for  the  security  of  their  then  poliey-holders, 
accumulated  a  sum  coneiderahly  eoooeeding  £40,000,  and 
the  pclieyholders  of  tJie  8,  Co*  had  accepted  the  liability 
of  the  M,  Co,,  M  had  not  abandoned  the  liability  of  the 
8.  Co,, 

Held,  that^  before  the  8.  Co,  cotdd  become  entitled  to 
receive  back  (he  depoeit  made  by  them,  an  oocumuZa- 
Uon  of  £40,000  muit  be  made  out  of  the  policies  of  the 
M»  Co.  in  addUion  to  the  amount  already  accumulated 
bytheim. 

Petition. 

liL  this  case  a  question  arose  as  to  the  right  of  an 
assurance  company  to  the  return  of  a  dep^it  made 
under  section  3  of  the  Life  Assurance  Oompanles  Act, 
1870.  That  Act,  by  section  3,  provides  that  every  com- 
pany commenced  to  carry  on  the  business  of  life  assur- 
ance shall  be  required  to  deposit  the  sum  of  £20,000 
with  the  AccouDtaDt*General,  to  be  invested  by  him  as 


(a.)  Beported  by  Jaxbs  H.  Baxbwbll,  Esq.,  Barrister- 
at-Law. 


therein  mentioned,  and  that  the  Aocountant-Gtaenl 
'*  shall  return  such  deposit  to  the  company  so  noa  ai 
its  life  assurance  fund  accumulated  out  of  the  pisadnH 
shall  have  amounted  to  £40,000."  The  Seottidi 
Economic  Life  Assuranee  Society,  apoa  being  (odmA 
for  the  purpose  of  life  aseoranoe  bushiess,  msdstte 
depoeit  of  £20,000  as  required  by  the  Act.  Sakn- 
quently,  the  society  entered  into  an  agreeneat  lor 
amalgamation  with  the  Scottish  ICetropolitsn  Life  A*- 
surance  Cb.  The  amount  of  the  policies  for  wbich  tht 
Eoonomio  Society  was  liable  was  about  £200,000,  ud 
this  liabUity  was  taken  over  by  the  MetropoUtsa  Oo. 
The  Economic  Society,  wbiidi  was  in  liquidatkni,  hsd 
not  entitled  themselTes  to  reoei?e  the  deposit  oat  d 
court,  as  they  bad  not  aooumulated  the  raqtlnd  140,0001 
The  Metropolitan  Oo.,  howeYer,  had  aooaranktod 
£100,000.  The  policy-holders  in  the  Eeononic  Bodi^ 
had  (with  very  few  exceptions)  agreed  to  soospt  tti 
liabiUty  of  the  MetropoUtan  Ck>.  aa  if  their  poUdai  hsd 
been  originally  issued  by  that  company,  sad  • 
memorandum  to  that  effect  had  been  indoited  on  thar 
respectiTe  polioies.  The  memorandom,  bovsrsr,  did 
not  in  terms  contain  any  abandonment  by  tiie  poUef- 
holders  of  their  rights  against  the  Eoonomie  SooiBtj,  m 
provided  in  section  7  of  the  Life  Assurancs  CoapssiM 
Act,  1872.  The  amalgamation  haTing  been  dily 
sanctioned  by  the  Oourt  of  Seoaion  in  fiootissd,  • 
petition  was  now  preeented  by  the  MetropdUtaa  Go^  f^ 
Eoonomio  Society,  and  the  liquidatora  of  that  ncialj, 
asking  that  the  deposit,  which  had  been  h&Tsrted  fa 
India  Three  and  a  Half  per  Gent.  Stock,  night  bi 
transferred  and  paid  to  the  Metropolitan  Oo. 

Bmshaw,  Q.C.,  and  MethM,  for  the  petitkan- 
Your  lordship  has  Jurisdiction  to  make  the  order:  hn 
The  Colonial  Muiual  Life  AsMwramce  Soeidy,  80  W.  B. 
468,  21  Oh.  D.  837 ;  sections  3  and  14  of  the  Ast  of 
1870 ;  and  section  7  of  the  Act  of  1872. 

Eat,  J.— I  will  allow  the  petition  to  stsad  oi«c 
generally,  but  will  express  my  o|^on  ontheattta 
now,  as  the  facts  are  aU  before  me.  [His  loiddiipR* 
ferred  to  section  3  of  the  Act  of  1870.]  The  voidi 
''  accumulated  out  of  premiums"  are  eesential  woidi.  I 
think  that  they  mean  that  the  company  should  Inn 
carried  on  its  life  assurance  buainesa  so  ptovgnoedju 
to  haye  accumulated  out  of  the  premiums  of  thit  fik 
assurance  business  the  sum  of  £40,000.  It  sppaa 
that  the  Metropolitan  Oo.  has  aooumulated  £100,|NO. 
The  meaning  of  that  is,  that  the  boshissi  of  tfatf 
company  issaohthat  its  direoton  consider  £10(M^t 
proper  sum  to  set  apart  for  the  security  of  their  policf* 
holders.  The  form  of  the  memorandum  indooed  • 
the  poUciee  of  the  poUoy-holdera  in  the  EoooM 
signifies  their  acceptance  of  the  liability  of  the  M4»- 
politan  Oo.,  but  does  not  signify  any  abondonmsat  of  tte 
liability  of  the  Economic,  and  this  petitioo,  bdsg  » 
payment  out  to  the  Metropolitan  of  the  i20,(X)t 
deposited  by  the  Economic,  it  seems  to  me  tfast  aw 
are  serious  objections  to  it  In  the  first  plss^  ** 
accumulation  made  by  the  Metropolitan  wss  not  mm 
out  of  the  premiums  on  the  policies  in  the  Eooaoai^ 

In  the  second  place,  the  Metropolitan  seeos  to  mn 
thought  before  the  amalgamation  took  plaoe,  v^^ 
fore  they  took  over  this  additional  liability  of  i2<0,00^ 
that  this  large  sum  of  £100,000  was  a  propsr  ibb  » 
meet  their  liability  on  the  poUdes  for  wbieh  ^^ 
then  liable.  They  do  not,  therefore,  satisfy  the  Wft«f 
the  Act  of  1870,  which  is  that  before  the  Ascfxam^ 
General  pays  out  the  £20,000  there  must  bo  ea  aB«»^ 
lation  of  £40,000  by  the  premiums  oa  the  poM^^ 
the  particular  company  by  whom  the  deposit  wsi  ■■■•» 
which  in  this  case  is  the  Economic.  .  ..  .• 

The  petitioners  do  not  satisfy  the  letter.  sBd"*y 
mind  they  do  not  saUsty  the  sphrit,  of  the  Ast,  fc*JT 
there  has  been  no  accumulation  in  respeet  of  or  to  ■»• 
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In  SB  Smith,  Pinbent,  &  Co. — In  rb  Hibst's  Mortoaob  Trust. 

High  Ooubt. 

the  policies  in  the  Eoonomio.  Before  the  £20,000  oan 
be  80  paid  there  must  be  an  acoamnlatioii  of  £40,000, 
whieh  maj  now  be  made  oat  of  the  premiums  of  any  or 
all  of  the  policies  in  the  Metropolitan,  in  addition  to 
the  fond  set  apart  to  answer  the  liabilitj  of  the  Metro* 
politan  in  respeot  of  their  policies  existing  previously  to 
the  amalgamation. 

Solicitors,  Traveri  Smithf  BraiihwaUet  ^  Rohinson. 


In  re  Smith,  Finssnt,  &  Co.  {a.) 

Oo»U  —  Taxation  — '  Abortive  sa/e  —  Coats  —  General 
Order  under  Solicitora^  Remuneration  Ad,  1881  (44 
it  45  Viet,  c  44),  r.  2  (c)  ;  Schedule  /.,  Part  /.,  r.  2  ; 
Sehedule  11. 

Solicitors  are  not  hound  to  ufait  to  be  paid  for  their 
tervieee  in  respect  of  an  abortive  sale  when  it  is  unlikefy 
(hot  the  property  will  be  again  put  up  /or  sale  for  some 
years,  and  are  entitled  to  have  their  costs  taxed  under 
rule  2  (o)  of  the  General  Order  under  the  Solicitors* 
Remuneration  Act,  1881. 

Adjourned  summons  to  review  taxation. 

BoUdtors  were  employed  by  trustees  for  sale  under  a 
will  to  sell  certain  property  by  auction  iu  1886,  at  which 
only  a  very  small  portion  of  the  property  was  sold.  The 
lolidtors  sent  in  their  bill  of  costs  in  accordance  with 
Sehedole  II.  of  the  Solicitors'  Remuneration  Act,  1881, 
vhich,  inter  aJiaf  included  the  costs  of  the  abortive  sale. 

The  portion  of  the  property  unsold  in  1886  was  again 
pat  op  for  sale  by  auction  in  1889,  when  only  one  lot 
out  of  eleven  was  sold,  after  which  it  was  determined 
not  to  put  up  the  property  for  sale  again. 

The  taxing  master  only  allowed  the  scale  charge  for 
ike  part  actually  sold,  and  disallowed  the  costs  and  dis- 
banements  connected  with  the  attempted  sale  of  the 
ramdning  lots. 

The  tsxing  master  stated :  '*  There  is  provision  in  the 
Sdidtors'  Bemoneratlon  Act,  1881,  for  the  allowance 
of  scale  charges  when  property  is  not  sold  at  the 
auction,  but  sold  subsequently.  To  allow  the  items 
objected  to  acoordlng  to  Schedule  IL  might  give  the 
nUdtor  twice  or  thrice  the  amount  he  would  be  entitled 
to  ukder  the  scale  if  the  property  had  been  sold.  It 
oonld  not  have  been  intended  to  give  more  for  doing 
hslf  the  work  than  the  amount  would  have  been  if  the 
bnsbess  had  been  completed.  The  solicitor  vdll  receive 
It  a  snhsequent  period  the  scale  charge  when  the  pre- 
pay is  disposed  of,  and  in  addition  the  charges  pro- 
vided under  rule  2  "  (i.e,f  rule  2  of  Schedule  L,  Part  I.). 

S*  F,  Norton,  for  the  solicitors,  cited  In  re  Dean,  32 
Oh.  D.  209,  34  W.  B.  Dig.  185,  as  an  authority  that  the 
^0^  of  the  solicitors  must  be  dealt  with  under  rule  2  (e). 
The  money  required  had  been  raised  by  mortgage. 

Orittt,  J.— As  the  money  required  has  been  raised  by 
''^'^SBgOf  it  is  unlikely  that  the  property  will  again  be 
put  up  for  sale  for  some  years  to  come ;  the  solicitors  are 
sot  hound  to  wait  to  be  paid  for  their  services  in  respect 
d  the  abortive  sale  which  has  already  occurred,  and  the 
natter  must  be  remitted  to  the  taxing  master  to  tax  the 
Items  disallowed  In  accordance  with  rule  2  (c)  of  the 
^eral  Order.  If  the  same  solicitors  are  employed  at 
>  futore  time  to  conduct  a  sale  which  is  successful,  they 
vul  not  be  paid  twice  over,  but  on  a  quantum  meruit 
°tti«i  and  not  on  the  scale  charge ;  if,  however,  they  ask 
w  be  paid  on  the  scale  charge,  they  will  have  to  bring 

(«•)  Bepcrted  by  Y.  na  S.  Fowxb,  Esq.,  Barrister-at- 
Law. 


into  account  what  they  have  already  received.      The 
costs  of  this  application  will  be  costs  in  the  taxation. 

Solicitors,  Field,  Boscoe,  A  Go,,  for  Smith,  Pinssni,  ib 
Oo.,  Birmingham. 


North,  J.  I 

In  re  Bjbsi's  Hobtgiob  Tbubt.  (a.) 

Mortgage — Fowtr  of  sale^Sale  of  surface,  reserving 
minerals — 25  A  26  Vict.  c.  108— Service  of  petition  on 
mortgagor. 

Where  mortgagees  apply  to  the  court  for  liberty  to  sell, 
tcHh  a  reservation  of  the  minei  and  minerals  in  the  land 
sold,  the  mortgagor  must  be  either  served  with  the  petition 
or  made  a  competitioner. 

Petition. 

This  was  an  application  to  the  court  by  mortgagees  for 
leave  to  dispose  of  lands  comprised  iu  the  mortgage,  re- 
serving the  minerals.  The  mortgage  wan  a  mortgage  in 
fee  of  lands  sUaate  in  the  coaaty  of  York,  and  was 
dated  in  1886.  It  contained  no  power  of  sale.  Iu  1888 
it  was  transferred  to  the  petitionerF.  The  land  had  been 
found  suitable  for  selling  in  building  lots,  and  that  it 
would  be  most  advantageous  for  all  parties  to  retain  the 
minerals  for  sale  separately,  and  the  petitioners  asked 
the  court  for  leave  to  exercise  the  power  of  sale  con- 
ferred by  the  Oonveyancing  Act,  1881,  with  a  reserva- 
tion of  the  minerals. 

The  petition  was  served  on  no  one. 

Swinfen  Eady^  for  the  petition.— There  is  no  necessity 
to  serve  the  petition  on  anyone :  In  re  Beaumont's  Mort- 
gage  Trusts,  19  W.  R.  767,  L.  R.  12  Bq.  86;  In  re 
mikinson*s  Mortgaged  Estates,  L.  R.  13  Eq.  634,  20 
W.  R.  Dig,  78.  [North,  J.,  referred  to  In  re  Palmer^s 
Wai,  L.  R.  13  Eq.  408,  20  W.  R.  Dig.  94.] 

NoBTH,  J. — I  am  of  opinion  that  the  mortgagor  ought 
either  to  be  made  a  co-petitioner  or  be  served  with  this 
petition.  If  the  former  course  is  adopted,  I  will  make 
the  order  as  desired.  If  the  latter,  the  order  may  go  on 
production  of  a  consent  brief  to  the  registrar. 

Solicitors,  Taylor,  Hoare,  ds  Box,  tot  Heath  A 
Blenkinsop,  Warwick. 


Q.  B.  Div.  (Denman,  A.  L.  >  j^    j 

Smith,  and  Charles,  J  J.)    J  uuijr  *. 

Maboit    &    Babby    (Ldotxd)    v.    Cohptois 

S'ESOOICPTB.  (i.) 

Praetiee-'-Letters  of  request  in  lieu  of  eomimistion-^ 

IkcaminaUon  of  witnesses  abroad  by  special  easaminer'— 

Ord.  37,  rr.  6,  6A. 

An  examination  of  witnesses  abroad  btfore  a  special 
exatninoTy  ordered  under  rule  5  of  order  37,  is  not  an 
ordinary  eommission  so  as  to  prevent  the  issuing  of  letters 
of  request  in  addition  thereto  under  rule  6A  of  the  same 
order. 

This  was  an  appeal  from  an  order  of  Lawrence,  J.,  at 
chambers,  dismissing  an  application  for  letters  of  request 
to  a  French  tribunal  to  insure  certain  documents  which 
were  in  the  posseasion  of  a  foreign  court  being  produced 
at  the  examination  of  certain  vritnesses  abroad. 

(a.)  Reported  by  Fbancis  T.  Duka,  Esq.,  Barrister-at- 
Law. 

(60  Reported  l^  Gboil  Ohafxak,  Esq.,  Banister-at-Law. 
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JBiffhamy  Q.  0^  and  Tindal  AthimoUt  for  the  appellBnte. 
— ^We  ha?6  got  an  order  for  the  examination  of  witnesses 
abroad  before  a  special  examiner,  and  we  want  to  examine, 
amongst  others,  the  officers  of  a  foreign  oonrt.  It  is 
neoessary  for  oar  purpose  to  insure  the  prod  notion  of 
certain  doonments  which  are  now  in  the  onstody  of  that 
court.  The  simplest  waj  of  obtaining  them  is  by  letters 
of  request,  to  which  we  are  clearly  entitled. 

MfUay,  Q.Cj  and  Bollanu,  for  the  respondents. — ^The 
defendants  have  already  got  a  commission  to  examine 
witnesses  abroad  under  rule  6,  and  under  rule  6A  they 
can  only  obtain  letters  of  request  in  lieu  of  a  com- 
mission, there  is  no  precedent  for  granting  both,  and  the 
result  can  only  be  to  create  unnecessary  delay. 

Tindal  Atkinson,  in  reply. — ^The  witnesses  are  being 
examined  before  a  special  examiner,  and  no  writ  of  com- 
mission has  been  issued ;  the  defendants,  therefore,  are 
entitled  to  the  letters  of  request. 

Dbnu AN,  J. — This  case  has  given  us  a  great  deal  of 
trouble,  and  must  be  carefully  considered.  I  think  the 
court  ought  to  allow  the  letters  of  request  to  issue.  Mr. 
Finlay  took  the  objection  that  ord.  37,  r.  6a,  has  the 
words  ^  in  lieu  of  a  commission,"  and  that  the  rule  is 
therefore  inapplicable  where  a  commission  is  in  full  play. 
That  objection,  which  is  one  itrietuiimi  juris,  we  should 
be  bound  by  if  it  applied,  but  I  think  Mr.  Tindal  Atkin- 
son has  distinguished  this  case  from  the  ordinary  case  of 
commission,  because,  as  he  has  pointed  out,  it  is  the  case 
of  an  appointment  of  an  examiner  by  request  on  a 
special  examination.  It  is  impossible  to  say  that  the 
documents  sought  to  be  obtained  would  not  probably  be 
of  great  importance,  and  I  think  that  every  assistance 
should  therefore  be  given. 

A.  L.  Smith,  J. — I  think  these  letters  of  request 
ought  to  go.  The  application  might,  I  think,  have  been 
made  earlier,  but  the  importance  of  the  case  is  auffloient 
to  justify  the  present  application. 

Ohableb,  J.— The  objection  to  this  order  is  as  techni- 
cal  as  possible.  The  difficulty  raised  is  got  over  when  it 
is  shown  that  this  is  not  an  ordinary  commission,  but  a 
special  examination  by  agreement  under  mle  5  of  order 
37 ;  therefore  ord.  37,  r.  6a,  can  be  acted  on.  Whether 
we  should  act  on  it  or  not  depends  on  whether  we  think 
these  documents  material,  and  on  the  affidavits  I  cannot 
say  that  they  will  not  be. 

Appeal  allowed. 

Solicitor  for  the  plaintiflb,  Michael  Abrahams. 

Solicitors  for  the  defendants,  Lyno  dk  Holman. 


June  23. 


Q.  B.  Div.  (Denman  I 
and  Obarles,  JJ.)    ( 

PiTBB  Spibit  Go.  V,  Fowler,  (a.) 

Practice  —  Security  for  costs -^  JPtaiiUiff  company  in 
liqtUdation^Companies  Act,  1862  (25  df  26  Vict,  c. 
89),  f.  69. 

The  fact  of  a  plaintiff  company  being  in  li^idaHon  is 
a  reason  for  believing,  in  the  absence  of  evidence  to  the 
contrary,  that  it  will  he  Mna^le  to  pay  costs  if  the  action 
is  wisuccesrfaL  Therefore,  in  such  eassj  the  defendant  is 
entitled  to  security  for  costs  under  section  69  of  the 
Companies  Act,  1862. 

Appeal  from  the  refusal  of  Lawrance,  J.,  to  order  the 
plaintifb  to  give  security  for  coats. 

The  plainti£b,  a  limited  company,  aned  a  shareholder 
for  calls.    The  shareholder  had  commenced  an  action  in 


the  Ohanoery  Division  against  the  company  to  let  ande 
a  contract  on  the  ground  of  fraud.  The  oompsBj  vas  is 
liquidation.  The  defendant  applied  for  an  oidec  tkifctke 
plaintiffs  should  give  security  for  costs.  The  martsr  tad 
the  judge  refused  to  make  an  order. 
The  defendant  appealed. 

J.  Henderson,  for  the  defendant— The  oompsay  bsisf 
in  liquidation,  the  defendant  is  entitlad  to  have  ssoaiity 
for  costs  under  section  69  of  the  Ck>mpanieB  Aol^ 
1862  :  Washoe  Mining  Go,  v.  Ferguean,  14  W.  R.  6S0, 
L.  B.  2  Eq.  371  ;  City  of  Moscow  Gat  Oo.  v.  IiOcmatmd 
Financial  Society,  20  W.  R.  394,  L.  B.  7  Gh.  App.  2S5. 
These  cases  ought  to  be  followed  rather  than  Aesidnial 
and  Marine  Insurance  Co.  v.  MerccUi,  15  W.  B.  88, 
L.  B.  3  £q.  200. 

Alfred  LyttcUon,  for  the  plaintiffs.— This  is  amttttr 
of  discretion,  in  which  the  court  will  not  interfere  with 
the  judge's  order. 

DsNHAK,  J. — ^I  am  of  opinion  that  the  fact  of  a  plsis- 
tiff  company  being  in  liquidation  is  of  itself  a  reason  for 
believing,  in  the  absence  of  evidenoe  to  the  ooatrtij. 
that  the  aasets  will  be  insufficient  to  pay  costs.  Tbk 
opinion  was  exprensed  by  Jessel,  M.B.,  in  Nertkomft*% 
Coal,  Iron,  and  Wagon  Co.  v.  Midland  Wagon  Cs.,  26 
W.  B.  485,  7  Gh.  D.  500.  Here  there  is  no  CTidenoo  to 
the  contrary,  and  therefore  the  plaintiifs  musk  gire 
security  for  costs. 

Ghablba,  jr.,  concurred. 

Appeal  allowed. 

Solicitors    for    the    plaintiffs, 
Johnson. 


Johnson,    BvH  i 


Solicitors  for  the  defendant,  Merrick  ^  Co. 


Q.  B.  Div.  (Gave  and  I 
A.  li.  Smith,  JJ.)     j 


JanelL 


(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrifltei-at-Law. 


HiCKLKT  V.   GbBBHWOOB.   («.) 

Bill  of  sale — Insufficiency  of  description  of  goodt—BiSi 

of  Sale  Act,  1678  (41  <t  42  Viet.  e.  31),  andAmsui- 

ment  Act,  1882  (45  iSi  46  Vict,  c.  43). 

Such  comprised  in  a  bill  of  sale  had  been  descnkd 
in  the  schedule  to  the  bill  as  /oUows  :^*  Beau  hem, 
•  Drummer,*  ** "  brown  mare  and  foal,*'  **  three  race  earti,* 

Held,  that  the  horse  and  mare  were  n^ficiently  tptci^ 
foithin  the  requirements  of  the  BiUs  rf  Sale  Acts,  soi 
that,  in  the  absence  of  evidence  showing  want  of  ide^ 
fication  of  the  particular  carts,  the  expression  *'tkni 
rave  carts"  would  be  a  sufficiently  spedjie  descriptien- 

Garpenter  v.  Been,  28  Q.  B.  D.  566,  and  Witt  f. 
Banner,  36  W.  R.  115,  20  Q,  B.  D.  114,  distin§wiskel 

Appeal  from  his  Honour  Judge  Iinshingioa,  in  ^ 
conn^  court  of  Snrr^,  sitting  at  Famham. 

The  action  was  brought  by  the  plaintiff  as  gna^ 
under  a  bill  of  sale  from  one  Tuck  to  recover  ftom  tks 
defendant  a  roan  horse,  a  brown  mare,  and  three  ^nn 
carts*  bought  by  the  defendant  from  Tuck  and  elsiBsd  tj 
the  plaintiff  under  the  biU  of  sale. 

The  defendant  maintained  that  the  said  hoiafl^  Btf^ 
and  carts  were  not  so  specifically  described  in  the  biD  w 
sale  as  was  required  by  the  Bills  of  Sale  Acta,  1878  wd 
1882.    The  judge  upheld  this  objeotion,  on  the  gnm 


•  *'  Baves  ^  are  two  frames  of  wood  laid  en  Qt^ttstm 
to  the  top  of  a  wagon  or  cart,  and  projeotiBg cnsSidm 
beyond  the  body  of  the  vehicle  so  as  to  enaUe  it  tofl>'7 
a  larger  weight  of  hay,  fto. 
(a.)  Bepoited  by  Spbngir  L*  HouAin),  Bm|.»  1kM» 
at-Law. 


VoLXXXVin.     [j«iytMSM.]     THE  WEEKLY   REPORTER. 


687 


High  Court. 


HiCKLET  V,  GrBBNWOOD. 


High  Court. 


that  he  was  bound  by  the  deoiflion  of  Carpenter  v.  Deeti^ 
23  Q.  B.  D.  566,  and  gave  jndgmont  for  the  defendant, 
againsk  which  judgment  the  plaintiff  now  appealed. 

The  biU  of  sale,  dated  the  11th  of  Janaary,  1889,  waa 
made  between  Edward  Tnok,  desoribed  aa  a  beerhoase- 
keeper  and  carman,  at  Aldershot^  and  Stephen  Hiokley, 
the  plaintiff,  a  ooal  merchant,  of  the  aame  place,  and 
purported,  in  consideration  of  £40  ad?anoed  by  Hiokley, 
to  aaaign  to  him ''  all  and  singular  the  several  horses, 
oarts,  chattels,  and  things  spMifioally  desoribed  in  the 
Bchedule  hereto  annexed  by  way  of  security  for  the  pay- 
ment of  the  sum  of  £40  and  interest  thereon  at  the  rate 
of  five  per  cent,  per  annum.''  And  Tuck  further  oo?e- 
naoted  that  he  <<  would  duly  pay  to  the  said  Stephen 
Hickley  the  principal  sum  aforesaid,  together  with  the 
interest  then  due  on  the  11th  day  of  April  next,  and 
that,  if  the  said  principal  sum  and  interest  should  not 
then  be  paid,  then  that  he  would  pay  interest  on  the 
Bsid  sum  by  equal  half-yearly  payments  on  the  11th  day 
of  July  and  the  11th  day  of  January  in  every  year  until 
the  whole  of  the  said  sum  of  £40  shall  be  fully  paid." 

The  bill  waa  attested  as  follows : — <<C.  Bateman,  clerk 
to  Mr.  B.  Eve,  solicitor,  Aldershot." 

The  schedule  described  the  horses  and  carts  as 
follows: — ''Boan  horse,  'Drummer,'  brown  mare  and 
foal,"  "Sraveoarts." 

Took  had  paid  five  instalments,  amounting  to  £14, 
&p  to  December,  1889.  The  plaintiff  subsequently  dis- 
covered that  the  two  horses  (the  foal  was  not  claimed) 
and  the  carts  had  passed  into  the  possession  of  the  de- 
fendant^ from  whom  he  claimed  their  return  or  £27,  the 
remainder  due  under  the  bill  of  sale. 

The  defendant  alleged  that  he  bought  four  carts  from 
Took,  and  that  there  was  no  evidence  that  three  out  of 
the  four  carta  purchased  by  the  defendant  had  been 
noognised  by  the  plaintiff  as  the  subjects  of  the  bill  of 
ttle.  One  witness  of  the  plaintiff  said  he  reoognized 
two  oarte. 

The  judge,  however,  upon  upholding  this  particular 
objection  of  the  defendant  as  to  want  of  specification 
against  the  bill  of  sale,  declined  to  hear  evidence  of 
oiadeacriptiou  and  want  of  identification  tendered  by 
the  defendant. 

BsGolyar,  for  the  plaintiff. — ^The  defendant  bought 
the  horses  and  carta  a  fortnight  after  the  execution  of  the 
UU  of  sale.  The  county  court  judge  felt  he  was  bound, 
under  Carpenter  ▼.  Deen^  that  tiie  description  given  did 
not  anionnt  to  an  inventory.  That  case  does  not  apply 
to  this,  where  the  animals  and  goods  described  are  the 
o&ly  ones  of  the  kind  belonging  to  the  grantor  of  the  bill, 
ttd  axe  therefore  sufficiently  distinguished. 

9»  0.  Greenimoady  for  the  defendant. — ^There  is  not  a  auffi- 
eient  "businen  deacription"  of  the  goods  given,  such  as 
voQld  be  given  were  they  put  up  for  sale.  That  is  the  cri- 
terion laid  down  by  Lord  Esher,  M.B.,  in  Witt  v.  Banner^ 
36W.B.115,20Q.  B.  D.  114.  The  plaintiff  did  not 
*bow  that  the  three  rave  carts  were  Uie  only  goods  of 
that  description  in  his  possession.  The  mare  should  have 
been  denoted  by  a  name  :  RoberU  y.  Bohertt^  82  W.  B. 
<>05,  13  Q.  B.  D.  794.  CarpeKtor  ▼.  Been  applies  in 
every  lespect.  The  attesting  witness  ought  to  have  given 
^  address  at  Aldershot.  There  is  an  ambiguity  in  the 
^  of  sale  as  to  what  interest  is  to  be  paid  should  the 
vhole  sum  and  five  per  cent,  interest  not  be  paid  on  the 
fixBt  day  named,  nor  does  it  state  what  instalments  are  to 
^  paid  at  the  half-yearly  dates. 

Oavs,  J, — I  am  sorry  to  have  to  decide  that  this  case 
most  go  down  again  to  the  county  court  for  trial.  It 
l^as  reference  to  a  class  of  bills  of  sale  which  I  feared 
^  oeaoed  to  exist.  The  bill  of  sale  here  is  a  loan,  not 
^  a  money-lender,  but  by  a  coal  merchant  to  his  neigh- 
^r.  It  is  to  secure  £40  at  the  moderate  interest  of 
Ato  per  cent,  and  la  as  honest  a  transaction  as  one 


could  wish,  and  it  is  almost  shocking  to  hear  such  a 
transaction  assailed  by  a  number  of  technical  objections 
suoh  as  have  been  already  too  frequently  pressed,  and 
perhaps  unduly  encouraged,  against  money-lenders  exact- 
ing high  interest  on  hard  terms.  The  courts  ought  not 
to  encourage  frivolous  objections  against  any  class  of 
money-lenders,  suoh  as  insufflcienoy  of  actual  address  of 
the  attesting  witness,  when  it  was  shown  that  letters 
similarly  addressed  had  reached  the  witness  so  described. 
Or,  again,  that  there  is  no  provision  for  payment  off  of 
the  loan  by  stated  instalments.  The  only  objection  of 
any  substance  is  that  there  is  a  want  of  specific  descrip  - 
tion  of  the  goods  secured  under  the  bill  of  sale.  To 
answer  such  an  objection  it  must  be  shown  either  that 
from  the  nature  of  the  description  given  in  the  bill  of 
sale,  the  goods  could  nob  be  specified,  or  from  the  evidence 
in  the  particular  case  that  the  goods  could  not  be  more 
particularly  specified  or  coald  not  be  identified.  In  one 
case  cited  ( Witt  v.  Banner)  the  description  given  was 
obviously  illusory.  The  security  as  described  under  the 
bill  of  sale  in  that  case  was  a  floating  seourity  of  so 
many  pictures  or  frames  out  of  a  large  stock.  Suoh  a 
desoription-^namely,  "  450  oil  pictures  in  gilt  frames  *' 
— could  not  be  in  any  sense  an  exact  one  specifying  any 
particular  set  of  pictures  or  frames. 

In  the  other  case  cited,  that  called  the  Miloh  Oowe 
case  {Carpenter  v.  Been)^  there  was  more  difficulty  in 
coming  to  a  decision,  as  is  shown  by  the  fact  of  one  Lord 
Justice,  and  that  perhaps  the  one  member  of  the  court 
more  familiar  with  cattle,  dissenting  from  the  judgment. 
No  doubt  that  case  is  binding  on  us,  but  it  may  be 
pointed  out  that  the  grantor  of  the  bill  there,  was  a 
dairyman  with  a  large  number  of  miloh  cows  out  of 
which  he  could  have  more  specifically  desoribed  those 
upon  which  the  loan  was  secured.  Here  we  have  a  beer- 
house-keeper  and  small  farmer  with  no  large  stook  either 
of  horses  or  cattle.  The  first  thing  secured  is  described 
as  '^A  roan  horse,  *  Drummer.'"  It  cannot  be  said 
that  this  horse,  from  the  description  given,  could  not  be 
identified  when  it  has  the  additional  advantage  of  having 
a  name.  Then  **  a  brown  mare  and  foal  *'  could  be  very 
easily  identified.  The  words  *'  three  rave  carts,"  in  the 
absence  of  evidence  to  the  contrary,  might  certainly  be  a 
sufficient  description.  If  every  description  of  some- 
thing  given  without  specifying  any  individual  name  for 
it,  by  which  it  could  be  marked  off  from  a  genus  or 
class  of  things,  is  to  be  held  insufficient,  you  would  have 
to  prove  the  identity  of  every  article  made  the  subject  of 
security.  The  question  in  each  case  is  whether,  consider- 
ing the  nature  of  the  goods,  and  the  circumstances 
of  the  case,  the  specific  goods  are  sufficiently  described  so 
as  to  be  identified.  If  it  is  said  that  there  is  no  evidence 
of  identity,  evidence  must  be  produced  to  show  the  lack 
of  identification.  If  the  defendant  here  can  show  that 
there  were  several  rave  carts  in  possession  of  the  grantor, 
and  that  you  could  not  tell  which  were  secured  under  the 
description  given,  that  might  do  to  take  the  carts 
out  of  the  bill  of  sale ;  but  we  have  no  such  evidence 
here  because  the  county  court  judge  has  preferred  to 
uphold  the  objection  first,  without  receiving  the  evidence 
which  the  defendant  tendered  to  prove  the  lack  of  identi- 
fication  and  insufficiency  of  the  description.  In  the 
absence  of  such  evidence  we  should  hold  that  the  de- 
scription here  given,  is  of  suoh  a  nature  that  the  articles 
sold  could  be  specifically  identified,  but  evidence  having 
been  tendered  to  show  lack  of  identification,  and  not 
having  been  heard,  the  case  must  go  down  for  hearing  on 
that  question. 

A.  L.  Smith,  J.,  concurred. 

Solicitor  for  the  plaintiff,  B.  Eve,  Aldershot. 

Solicitors  for  the  defendant,  Johnson,  Weatherallf  ds 
Sturt,  for  Potter  ^  CrundhaH^  Farnham. 
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High  Oourt. 


Ex  PARTS  CoLauHouN*— In  thb  Goods  op  Oopb  (dboeasbd). 


HlOH  OocsT. 


IN  BANKRUPTCY. 


April  18. 


Q.  B.  Div.  (Gave,  J.) 

Mg  parte  Col<itthotjit. 
In  re  Clept.  («.) 

Banhruptoy-^  Solicitor — OowueVs  fees -^Payment, 

On  applioatian  ly  a  barrister  for  an  order  that  the  true* 
tee  in  hanhruptoy  of  a  eoUeitor  might  he  directed  to  pay 
certain  couneePs  fees  alloyed  to  have  been  reeeited  by  him 
in  respect  of  the  bankrupt's  bills  of  costs  as  a  solicitor  in 
certain  matters,  it  wat  contended  that  payments  had  been 
made  by  the  banhrupt  to  the  applicant  on  yeneral  account^ 
which  included  the  fees  claimed,  and  also  that  an  agree' 
ment  had  been  come  to  between  the  trustee  and  t?ie  elientt, 
whereby  a  lump  sum  wat  accepted  in  settlement  of  the 
bills  of  costs,  exclusive  of  fees  to  counsel, 

JSeld,  that  the  matter  must  be  referred  to  the  registra. 
to  inquire  what  fees  Jiad  been  received  by  the  trustee,  and 
whether  any  of  such  fees  had  been  paid  by  the  bankrupt 
to  the  applicant  either  specifieally  or  generally^  the 
applicant  to  be  at  liberty,  on  the  registrar's  finding,  to 
raise  before  the  court  the  question  whether  it  was  com- 
petent for  the  trustee  to  enter  into  an  arrangement  with 
a  client  of  the  solicitor  to  receive  a  less  sum  than  was 
claimed  by  a  bill  of  costs  after  deducting  counsels  fees. 

Application  that  the  traatee  ia  bankraptoy  might  be 
directed  to  pay  certain  barrister's  fees  amounting  to 
£114  98.  ont  of  a  sam  of  £891  received  by  such  trustee 
in  respect  of  the  bankrupt's  bills  of  costs  as  a  solicitor  in 
certain  matters. 

The  applicant,  J.  S.  Oolqnhoun,  had  been  employed  for 
a  number  of  years  by  the  bankrupt,  who  was  a  solicitor, 
as  his  junior  counsel,  and  there  had  been  a  running 
account  between  them  as  to  fees,  the  bankrupt  having 
made  payments  from  time  to  time  on  general  account. 

It  was  alleged  by  the  applicant,  however,  that  the 
£1H  9  s.  now  claimed  were  his  fees  in  the  particular 
matters  in  respect  of  which  the  trustee  had  received  the 
£391,  and  that  no  part  of  such  fees  had  been  paid  him. 

Yate  Lecy  in  support  of  the  application,  referred  to  Se 
ffaUy  2  Jur.  N.  S.  1076,  as  laying  down  the  principle 
that  if  a  bankrupt  solicitor  received  fees  prior  to  the 
bankruptcy,  counsel  was  entitled  to  prove  for  them,  but  if 
such  fees  were  collected  by  the  trustee  ttfter  bankruptcy 
they  must  be  paid  in  full  to  counsel. 

Cantley  and  Herbert  Reed,  for  the  trustee.  «It  is  very 
doubtful  whether  some  of  the  payments  made  by  the 
bankrupt  on  general  account  to  the  applicant  did  not 
cover  tiiese  fees.  The  applicant  cannot  produce  any 
proper  statement  of  wb&t  fees  are  due  to  him  or  what 
have  been  paid.  As  a  matter  of  fact  the  trustee  has  only 
collected  £4  9s.  Although  the  bills  of  costs  sent  into 
the  clients  included  the  fees,  the  trustee  has  accepted  a 
lump  sum  in  settlement  of  the  bills  of  costs  exclusive  of 
oounsel's  fees. 

Oavb,  J. — ^I  shall  refer  this  matter  to  the  registrar  to 
inquire  in  the  first  place  what,  if  any,  of  the  fees  of  Mr. 
Golquhoun  referred  to  in  the  notice  of  motion  have  been 
received  by  the  trustee ;  and  secondly,  whether  any,  and,  if 
so,  which,  of  such  fees  have  been  paid  by  the  bankrupt  to 
the  applicant,  either  specifically  or  generally.  As  at  pre- 
sent advised  I  think  that  if  the  trustee  has  accepted  a 
lump  sum  from  the  client  in  settlement  of  the  whole  bill 
of  costs  then  a  proportionate  amount  of  the  sum  received 
ought  to  be  paid  counsel  on  account  of  his  fees.  But  if 
the  trustee,  in  coming  to  a  settlement  with  the  client, 
expressly  excluded  counsel's  fees,  then  he  has  not  received 

(a.)  Beported  by  0.  F.  Hobbbkl,  Esq.,  Barrister-at- 
Law. 


any  payment  on  ao<»unt  of  such  fees.  The  point  viU 
remain  open  for  argument,  however,  on  the  wgeHasii 
finding  on  the  inquiry,  and  the  applicant  will  be  »t 
liberty,  if  he  thinks  fit,  to  raise  before  me  the  qMrtbn 
whether  it  is  competent  for  the  trustee,  if  he  has  done  n, 
to  agree  with  the  client  of  the  solicitor  that  the  tcnte 
receive  a  less  sum  than  is  daimed  by  a  bill  of  oorti  after 
deducting  counsel's  fees  mentioned  in  such  bUl  m  nttU- 
ment  of  the  claim  against  such  olient  of  the  soUoitor. 

Case  referred  accordingly. 

Solicitors  for  the  applicant,  Slwes  A  Skarpe, 

Solioitor  for  the  trustee,  B,  S,  HoU, 


Prob, 


Div.  &  Adm.  Div. 
Probate. 


March  II. 


In  the  Goods  of  Cope  (decbisbd).  («.] 
Pfobafe-^Intestacy-'Grant  to  Chief  Official  Rseeiter  i» 

Bankruptcy — Administration  bond — Sureties ditftuA 

with. 

W.  H,  C.  died  an  infant,  unmarried  and  intestste. 
The  father  of  the  infant  was  a  bankrupt.  lie  (Mff 
Official  Beceiver  in  Banhruptey,  being  the  dfuUf-off^M 
trustee  under  the  bankruptcy  of  the  fathef^s  edsU, 
applied  for  administration. 

The  court,  after  directing  the  father  to  he  cited,  greaiU 
administration  to  the  Chief  Official  Beeeiver,  m  ia 
giving  the  usual  admwistraticn  bond,  witheut  the  wni 
sureties. 

Motion  on  behalf  of  Robert  Palmer  Ilarding,  the  CbSd 
Official  Receiver  in  Bankruptpy,  for  a  grant  of  admiaii- 
tration  to  the  estate  and  effects  of  William  Hobaoa  Oope, 
deceased,  and  to  diapense  with  suretiea  to  the  administn- 
tion  bond. 

The  deceased  died  on  the  17th  of  Februazy,  18S9,  u 
infant,  intestate  and  unmarried,  his  sole  pro|Witj  eoa- 
siating  of  a  policy  of  assurance  for  £100  on  his  own  Hk, 
and  leaving  his  father  next-of-kin,  him  surviving.  Ob 
the  5th  of  December,  1888,  a  receiving  order  hadbeei 
made  againat  the  father,  who  was  subsequently  sdjadi- 
oated  a  bankrupt,  the  Chief  Ofileial  Beeeiver  baaf 
appointed  trnatee  of  the  estate.  On  a  prior  applioatiaB 
the  ooort  directed  the  motion  to  stand  over  in  ofdar  tkit 
the  father  might  be  dted.  The  citatieii  was  tkea 
personally  served  on  him,  but  no  appearance  was  aateni 

Muir  3iaohen&ie,  for  the  official  receiver,  in  aapportof 
the  motion,  referred  to  The  Solicitor  of  the  Dnehf  tf 
ComrtaU  v.  Canning,  28  W.  R.  278,  5  P.  D.  114,  "^ 
Cleverly  v.  Qladdish^  10  W.  R.  265,  2  &  ft  T.  3dS. 

Hannbk,  p.,  allowed  the  motion,  and  diapaoaed  «itk 
suretiea  to  the  administration  bond  on  the  anthoriiy  of 
The  Solicitor  of  the  Duchy  of  CornwaU  v.  C«a»ts/. 

Motion  aUowed. 

Solicitor,  The  SoUcitcr  to  the  Board  of  Trade. 


(a.)  Reported  by  J.  Qbrakd  Laxno,  Esq.] 
Law. 
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CoiTRT  OP  ApPBAI.. 


Bbmdall  v.  Blair. 


Court  op  Appeal. 


Otott^  of  AppeaU 

Fkom  GbaD.  Div.  Jnne  9, 10,  23. 

Bbndall  v.  Bladl  (a.) 

OhiMriiy — DUmiual  of  tehoolmaUer — Adion  to  reilrain 
dtsfniBBal-^Oament  of  Ohariiy  Commiuionert — Gon- 
diUon  pneedmi-^OharUahU  TruaU  Act,  1853  (16  A 
17  Via.  c.  137),  a.  17. 

Sedion  17  of  the  OharitaUe  TrwU  Ad,  1853,  appliei 
only  to  adioni  or  proeeedings  wTierehy  adminidraUon  of 
the  iruda  of  a  charity  i$  sought;  but  where  an  adion  is 
hrought  merely  to  enforce  common  law  righis  or  obtain 
equitable  relie/in  resped  of  such  rights,  or  to  enforce  an 
individual  equUable  right  not  relating  to  the  administra' 
tion  oj  the  trusts  of  the  charily,  the  section  does  not  apply 
even  though  a  quedion  relating  to  the  cJuirUy  may  tnci- 
dentdlly  be  decided, 

A  schoolmaster,  having  received  notice  of  dismissal 
from  persons  claiming  to  be  the  trustees  or  managers  of 
a  charity  school,  brought  an  adion  for  an  infundion  to 
restrain  them  {on  the  ground  th<U  they  were  not  duly 
appointed  trustees  or  managers  within  the  trust  deed) 
frimy  dismissing  him,  and  from  appointing  anyone  else 
in  his  placCf  and  from  ejeding  him  from  the  school- 
homte*  The  plaintiff  had  not,  before  commencing  his 
action,  obtained  a  certificate  from  the  Oharity  (hmmis- 
sioners  under  section  17  of  the  Charitable  Trusts  Act, 
1853. 

Held  (reversing  the  decision  of  Eaj,  J.),  that,  even  in 
the  case  of  an  adion  to  which  sedion  17  does  apply,  tke 
obtaining  of  a  certificate  under  that  sedion  is  not  a 
condition  precedent  to  bringing  the  action,  and  that  such 
an  action  ought  not  to  be  at  once  dismissed  at  the  hearing 
if  the  eeriifioate  htu  not  been  previously  obtained^  but 
that  the  hearing  ought  to  be  tdlowed  to  dand  over  to  see 
if  the  certificate  can  be  procured. 

Held,  by  Bowen  and  Vtj,  LJJ.  (Ooiton,  L.J.,  die- 
senting),  that  the  present  action  was  one  coming  toithin 
the  class  (above  described)  to  which  sedion  17  doee 
not  apply;  that  an  adion  is  not  taken  out  of  that 
dace  by  the  mere  fad  that  a  question  relating  to 
the  charity  may  incidentally  be  decided ;  and  that, 
even  though  such  an  adion  should  be  ultimately  found  to 
imsolve  the  decision  of  somdhing  further,  which  might 
bring  it  within  the  scope  of  the  sedion,  it  would  be  time 
enough  for  the  court,  when  that  occurred,  to  bring  the 
teetion  into  application  ;  all  they  have  to  do  at  the  time 
the  case  comes  before  them  is  to  Judge  whdher  the  adion^ 
as  it  is  then  presented  to  them,  is  one  to  which  the  sedion 
applies. 

Hdd,  by  CtottoD,  LJ.,  that,  as  the  plaintiff  based  a 
part  of  his  claim  upon  the  trud  deed,  and  the  present 
action  might,  therefore,  involve  a  decision  as  to  the 
proper  adminidration  of  the  trusts,  it  concerned  or 
retated  to  the  charity  within  the  meaning  of  sedion  17, 
and,  consequently,  the  certificate  of  the  Oharity  CommiS' 
sioners  ought  to  be  obtained, 

Obeervations  in  Glen  v.  Gregg,  30  W.  B.  633,  31 
W,  B.  149,  21  Oh.  D.  513,  as  to  Attorney-General  v. 
Sidney  Soeaex  OoUege,  Oambridge,  15  W.  K  162,  21 
Oh.  D,  514,  note  (1),  explained. 

Appeal  from  Kay,  J. 

The  plaintiff  was,  or  had  been,  headmaster  of  a 
national  sohool  at  Allorton  Bywater,  in  Yorkshire. 
The  defendants  were  the  vicar  of  the  pariah  and  the 
other  managers  of  the  sohooU  In  September,  1888,  the 
managers  gave  the  plaintiff  three  months'  notice  of 
dismissal,  and  in  the  following  December  the 
plaintiff,  without  obtaining  the  certificate  or 
consent  of  the  Oharity  Oommlssioners  nnder  sec- 
la.)  Beported  by  B.  H.  Dbanb,  Esq.,  Barri9ter-at-Iiaw« 


tion  17  of  the  Oharitable  Trusts  Act,  1853, 
commenced  this  action  for  an  injunction  to  restrain  the 
defendants  from  dismissing  him  from  his  offtce,  and 
from  electing  or  appointing  anyone  else  thereto,  and 
from  ejecting  the  plaintiff  from  the  school-house  or 
premises  occupied  by  him  in  Yirtue  of  hia  offtoe.  The 
defendants  complained  that  the  plaintiff  refused  to  give 
up  possession  of  the  school-house,  and  they  counter- 
claimed  for  the  repayment  by  him  of  expenses  incurred 
by  them  in  consequence  of  such  refusal,  and  of  the 
moneys  received  by  him  as  school  pence.  The  school- 
house  hod  been  built  on  land  conveyed,  under  the  Acts 
for  the  conveyance  of  sites  for  schools,  to  the  Arch- 
deacon of  Graven  and  his  successors,  in  trust  to  be  used 
for  the  purposes  of  a  sohool. 

Section  17  of  the  Charitable  T/uats  Act,  1853,  pro- 
vides  that  **  before  any  suit,  petition,  or  other  pro. 
ceeding  for  obtaioing  any  relief,  order,  or  direction 
concerning  or  relating  to  any  charity,  or  the  estate, 
funds,  property,  or  income  thereof,  shall  be  commenced, 
presented,  or  taken  by  any  person  whomsoever,  there 
shall  be  transmitted  by  snoh  person  "  to  the  oommis- 
missioners  "notice  in  writing  of  the  proposed  suit, 
petition,  or  preceding,  and  such  statement,  information, 
and  particulars  as  may  be  requisite  or  proper,"  and 
that  the  commissioners  may,  by  an  order  or  certificate 
signed  by  their  secretary,  author iae  or  direct  any  suit, 
petition,  or  other  proceeding  to  be  oommenoed,  pre- 
sented, or  taken  with  respect  to  such  charity,  •  .  . 
and  that  "  (save  as  herein  otherwise  provided)  no  suit, 
petition,  or  other  proceeding  tor  obtaining  any  such 
relief,  order,  or  direction  as  last  aforesaid  shall  be 
entertained  or  proceeded  with  by  the  Court  of  Chan- 
eery,  or  by  any  court  or  Judge,  except  upon  and  in 
cottformity  with  an  order  or  certificate  of  the  "  commis- 
sioners: ''Provided  always  that  this  enactment  shall 
not  extend  to  or  affect  any  such  petition  or  proceeding 
in  which  any  person  shall  claim  any  property  or  seek 
any  relief  adversely  to  any  charity." 

The  Conveyance  of  Sites  for  Schools  Act,  1841  (4  & 
5  Vict,  a  38),  enacto  (by  section  17)  that  "  no  school- 
master or  schoolmistress  to  be  appointed  to  any  school 
erected  upon  land  conveyed  under  the  powers  of  this 
Act  shall  be  deemed  to  have  acquired  an  interest  for  life 
by  virtue  of  such  appointment^  but  shall,  in  default  of 
any  specific  engagement,  hold  his  office  at  the  discretion 
of  the  truetees  of  the  said  school." 

The  conveyance  of  the  site  for  the  school  contained  a 
danse  proriding  that ''  the  selection,  appointment,  and 
dismissal  of  the  sohool  teachers  and  their  assistants  shall 
be  in  all  respects  under  the  control  and  management  of 
the  incumbent  for  the  time  being  of  the  said  new  parish 
of  Allerton  Bywater,  his  licensed  curate,  if  the  mtaiister 
shall  appoint  him  to  be  a  member  of  the  said  committee, 
and  of  four  other  persons  being  bond  fide  members  of  the 
Church  of  England,  to  be  nominated  annually  by  the 
said  incumbent  to  act  with  him  in  the  management 
aforesaid." 

By  his  stotement  of  claim  the  plaintiff  alleged  that 
(for  reasons  which  it  is  unnecessary  to  spedfy  here)  the 
defendants,  other  than  the  incumbent  Blair  himself, 
had  not  been  duly  appointed  managers  of  the  school, 
but  that  their  appointment  was  invalid. 

By  paragraph  11  of  the  stotement  of  daim  the  plain- 
tiff said  that  if  the  defendants,  other  than  Blair,  were 
duly  appointed  managers  or  trustees  of  the  said  school, 
they  did  not  properiy  dismiss  him,  as  their  discretion 
was  not  exercised  bond  fide  or  at  all,  and  that  in  pur- 
porting to  dismiss  him  they  were  actuated  by  indirect  or 
collateral  motives,  being  under  the  infiuence  of  Blair 
and  wishing  to  further  his  private  ends  in  respect  of 
matters  unconnected  with  the  conduct  of  the  school,  and 
not  essential  to  the  good  government  thereof. 

Kay,  J.,  held  that  the  present  action  related  to  the 
tmsto  of  the  charity,  and,  being  therefore  within  section 
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COUBT  OF  ApFBAL. 


Eemdall  v.  Blaib. 


COUET  OF  AFTOiL 


17»  oould  not  be  oommenoed  withoat  the  leave  of  the 
commiesionerai  which  must  be  obtained  before  action 
brought.    He  therefore  diBiniased  the  action,  with  costs. 
The  plaintiff  appealed. 

E.  OutUr,  Q.O.,  and  H,  Lynn^  for  the  appellant.— 
This  is  not  a  charity  case  at  all.  [The  court  held  that 
this  point,  not  ha?iDg  been  raised  in  the  court  below, 
could  not  now  be  taken.]  Assuming,  then,  that  this  is  a 
charity,  first,  the  action  is  not  within  section  17  of  the 
Charitable  Trusts  Act,  1853,  and  therefore  the  consent 
of  the  commissioners  is  not  required  ;  and,  secondly,  if 
the  action  is  within  that  section,  it  is  not  essential  to 
obtain  that  consent  before  the  action  is  commenced,  but 
the  case  ought  to  be  allowed  to  stand  over  in  order  that 
the  consent  may  be  obtained  now.  Actions  like  this 
brought  by  individaals  merely  to  enforce  common  law 
rightp,  or  to  obtain  equitable  relief  iu  respect  of  such 
rights,  are  not  within  this  section :  Holme  ▼.  Ghiy,  25 
W.  B.  390,  547,  B  Oh.  B.  901  ;  In  re  Litter's  Hotpiial, 
4  W.  B.  156,  6  De  G.  M.  &  G.  184 ;  Glen  ▼.  Gregg,  30 
W.  B.  633,  81  lUd.  149,  21  Oh.  D.  513 ;  Attorney- 
General  ▼.  Sidney  Sunex  College,  Cambridge,  15  W.  B. 
162,  21  Oh.  D.  514,  note  (1).  Britain  v.  Overton, 
32  W.  B.  27n,  25  Oh.  D.  41n,  will  be  relied  on  by 
the  other  side,  but  as  was  pointed  out  by  Jessel, 
M.B.,  the  plaintiff  there,  being  in  the  position  of  an 
object  of  the  charity,  asked  for  administration  in  order 
to  get  the  benefit  of  the  charity.  [Bowbn,  L.  J. — Will 
you  consent  to  have  your  action  dismissed  with  costs  if 
you  fail  at  the  hearing  to  proTC  that  the  defendants  are 
strangers  to  the  trust  P]  Yes,  we  agree  to  that.  Another 
point  is  that  the  deed  coureying  the  site  provided  that 
the  appointment  and  dismissal  of  the  school  teachers 
should  be  under  the  control  of  the  trustees  or  managers. 
That  power  having  been  exercised  once  by  the  appoint- 
ment  of  the  plaintiff,  that  appointment  could  not  be 
revoked  and  another  made. 

They  also  referred  to  section  13  of  the  Oharitable 
Trusts  Act,  I860. 

Benehaw,  Q»C.,  and  DedmM  Sturgee,  for  the  respond- 
ents.— The  real  question  is,  whether  this  is  a  ''suit" 
"for  obtaining  relief"  ''relating  to  any  charity"  or 
not.  Olearly  it  is.  [Fry,  LJ.— Would  the  Act  apply 
to  an  action  by  a  baker  against  charity  trustees  for  the 
prico  bt  bread  supplied  P]  The  plaintiff  is  suing  to 
restrain  us  from  ejecting  him  from  his  offtoe  and  the 
school-house,  which  he  is  entitled  to  occupy  only  by 
virtue  of  his  oifloe,  and  surely  that  is  a  matter  which 
concerns  or  relates  to  the  charity.  Then  he  also 
asks  the  court  to  interfere  in  the  administration  of 
the  charity  by  restraining  the  defendants  from  ap- 
pointing a  new  schoolmaster,  and  the  leave  of  the 
commissioners  is  clearly  neceesary  in  such  a  case, 
and  before  action  brought :  Braund  v.  Earl  of  Devon, 
16  W.  B.  1180,  L.  B.  3  Oh.  App.  800.  [Bowbn,  L.J. 
—Is  the  leave  of  the  commissioners  a  condition  pre- 
cedent to  bringing  an  action  P  The  section  does  not  say 
no  action  shall  be  maintained  without  that  leave,  but 
that  no  action  shall  be  entertained  or  proceeded  with  by 
the  court.  He  referred  to  In  re  JUarkwdTs  Legacy,  2 
W.  B.  217,  17  Beav.  618.]  The  section  says  that  notice 
must  be  sent  to  the  commissioners  before  any  suit  is 
commenced.  [They  referred  to  Attomey-General  v. 
Sidney  Suseex  College,  Cambridge;  Glen  v.  Gregg;  and 
Holme  V.  Guy.  Fry,  L. J.,  referred  to  In  re  London, 
Brighton,  d^c,  BaiUoay  Co., 'Attorney^ General  v.  The 
Haherdaehen'  Co.,  18  Beav.  608,  2  W.  B.  Oh.  Dig.  71, 
8  W.  B.  Oh.  Dig.  12,  79 ;  In  re  BingUy  Free  School,  2 
W.  B.  433,  2  Drew.  283;  and  In  re  Jarvis's  Charity, 
7  W.  B.  606,  1  Dr.  &  Sm.  97.]  In  Holme  v.  Guy  the 
defendant  was  treated  as  a  complete  stranger  to  the 
charity,  but  this  is  an  entirely  different  action,  involving 
the  construction  of  the  deed  of  trust  of  the  charity.  In 
Holme  V.  Guy  Jesaeli  H.B.|  referred  with  approval 


to  Lord  Hatherley's  observations  in  Bramd  t. 
Earl  of  Devon.  The  question  here  invdlfed  is  vbo 
is  to  administer  the  funds  of  the  charity.  [Fbx, 
L.J.— Is  there  any  case  in  which  the  consent  of  tin 
commissioners  has  been  required  In  an  aotioa  ss  to  i 
question  of  contractual  relation  between  the  psrtiti!] 
No  doubt  if  a  plaintiff  could  contrive  to  bring  thii  is  i 
common  law  action  he  might  evade  the  dii&oiiltj  of 
getting  the  commissioners'  leave  altogether.  [Bows, 
IhJ.,  referred  to  Attomey-General  v.  Dean  and  Gomou 
of  Mancheeter,  18  Oh.  D.  596,  29  W.  B.  Dig.  36.] 

Cutler,  Q.C.,  in  reply. — On  the  language  of  tbs  aeo- 
tion  the  machinery  which  the  commissionerB  are  to 
originate  is  quite  inapplicable  to  a  case  of  this  sort.  Is 
H^me  V.  Guy,  James,  L.  J.,  said  the  17th  section  of  tiie 
Act  was  never  intended  to  interfere  with  theiightiof 
powers  of  the  trustees  cf  a  charity  in  their  ohsncter  m 
owners  of  the  property  or  as  masters  who  are  emploTiBg 
servants.  The  question  involved  in  Holme  v.  ^sy  re- 
lated to  the  charity  fully  as  much  as  the  questioB  hen 
does.  Groes  injustice  would  result  if  a  plaintiif  fail 
case  like  the  present  had  to  incur  the  delay  of  gettisf 
the  commissioners'  permission  before  bringing  his  actioii. 

Cur.  ode.  ostt. 

June  23. — Oottok,  L.  J.— This  is  an  appeal  hj  &e 
plaintiff,  whose  action  was  dismissed  by  Kay,  J.,  oatiie 
ground  that  he  had  not  obtained  the  previous  oauentof 
the  Obarity  Oommissioners  under  the  17th  seetioa  of  tite 
16  &  17  Vict.  c.  137.  Now  at  present  I  do  not  coniidff 
the  question  as  to  whether  that  consent  was  reqsind, 
but  I  cannnot  agree  with  the  view  which  hsa  bees 
expressed  by  Kay,  J.,  that  the  action  ought  to  be 
dismissed  because  that  consent  had  not  been  ohtiiBed 
before  the  action  was  commenced.  No  doubt  tiie  tenee 
of  the  17th  section  do  show  that  the  consent  oogbt  te 
be  applied  for  before  the  action  is  begun.  Bat  it  doae 
not  say  that  if  the  consent  is  not  obtained  then  tbs 
action  must  be  dismissed,  but  only  that  it  shsUnotbe 
proceeded  with  until  that  consent  is  obtained.  ItvooU 
be  wrong,  I  think,  especially  having  regard  to  tbe 
decisions  which  were  quoted  to  us,  to  dismiss  the  actios 
without  giving  the  plaintiff  an  opportunity  of  getting 
the  consent  and  directions  of  the  Ohevity  OommisskSNOi 
simply  on  the  ground  that  he  had  not  applied  fof  ssch 
consent  and  directions  before  the  notion  was  oooiaMnoil 
No  doubt  it  might  save  some  difficulties  and  some  oorfi 
if  the  rule  were  established  that  there  must  be  tUi 
consent  before  any  action  could  be  commenced.  Bil, 
in  my  opinion,  the  couree  of  the  decisions,  whidi  w 
ought  not  to  disturb  lightiy,  has  been  this-^thst  that 
consent  may  be  obtained  after  the  petition,  or  attsr  (be 
action,  has  been  commenced,  though  of  conrse,  if  ^ 
cannot  be  obtained,  the  result  will  follow  whieb  Key, 
J.,  thought  he  oould  at  onoe  arrive  at— namslj,  tbit 
the  action  will  be  dismissed.  Therefore,  so  f ar  ss  tbit 
goes  I  cannot  agree  with  the  view  ezpreased  by  E^t  ^* 

But  then  we  come  to  this  queetlon,  as  to  irtietha  tiie 
consent  of  the  Oharity  Oommiesioners  Is  required.  0( 
course,  if  it  is  not,  the  appellant  need  not  go  to  tbo 
Oharity  Oommissioners,  which  I  think  he  ought  to  btfo 
an  opportunity  of  doing,  notwithstanding  that  itvH 
not  done^  as  it  ought  to  have  been  done,  beftee  tiie 
action  was  commenced.  Section  17,  I  think,  on^ 
requires  consent  where  the  administration  of  a  tnit  ie 
in  some  way  required  ;  and  if  I  could  agree  with  my 
learned  brothers  in  thinking  there  was  no  adminisMios 
of  a  trust  here  required,  I  should  say  the  coDiMt 
need  not  be  applied  for  at  alL  As  far  ai  I 
understand  the  views  of  my  learned  brotheia,  tbef 
think  it  is  a  mere  action  by  a  person  daialBir 
by  contract  with  the  managers  of  this  cbaiityi  ^ 
enforce  that  oontraot^  and  prevent  anytiiing  betagdm 
in  violation  of  it  If  it  was  the  case  of  a  mere  tialee- 
man  olaiming  as  against  the  inaiiagen  of  the  cbtfitji 
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and  seeking  to  enforce  his  rights  under  a  contract  made 
with  them,  I  should  say  that  the  17th  section  of  the  Act 
did  not  apply  to  each  a  case  as  that.  But  is  that  so  F  J 
think  that  is  all  the  plaintiff  will  e?er  get,  if  he  ever  gets 
anything ;  but  I  do  not  think  we  can  say-^at  least  I 
cannot— that  that  is  all  he  has  claimed  by  his  statement 
of  claim.  Why?  Because  he  does  not  in  his  state- 
ment of  claim  refer  to  bis  contract  as  gi? ing  this  right, 
bat,  as  I  understand,  he  refers  to  the  deed  of  trust 
under  which  this  school  is  held,  and  says,  in  effect, 
"Having  regard  to  the  trusts  of  that  deed,  and  the  fact 
that  I  bafe  been  appointed  schoolmaster  of  this  school, 
I  hsfe  a  right  under  the  trusts  of  this  deed  to  have  the 
posaeesion  of  this  school-house."  That  is  really  seeking 
to  a  considerable  ettent  to  obtain  a  decision  of  the  court 
on  the  proper  administration  of  the  trusts  of  this  deed. 

Now  the  plaintiff  has  undertaken  not  to  base  bis  claim 
on  anything  except  this — that  those  who  dismissed 
him  (namely,  the  vicar  and  the  trustees  appointed  by  the 
vioar)  were  not,  as  regards  the  trustees  or  managers  ap- 
pointed by  the  vicar,  duly  constituted  managers,  and  that 
they  ought  to  be  looked  upon  as  mere  strangers.  That 
ondertaking  I  understand  he  is  prepared  to  give,  which 
will  oat  out  so  much  of  his  statement  of  claim  as  is 
eontamed  in  the  eleventh  paragraph,  and,  to  a  slight 
extent,  modify  the  prayer.  Still|  to  some  extent  he  does 
elaim,  as  I  understand  it,  that  by  his  appointment  as 
aehodmaster  under  the  trusts  of  the  deed  he  has  a 
right,  as  a  person  claiming  under  the  trusts  of  that 
deed,  to  retain  poesession  of  that  school-house. 

As  the  parties  have  not  been  able  to  settle  it,  the  case 
calls  for  our  decision.  My  opinion  is,  that,  having  regard 
to  what  he  has  claimed  (not  what  he  is  entitled  to— a  man 
is  entitled  to  proceed  on  what  he  thinks  his  rights  are)  it 
will  be  open  to  him  to  enter  into  the  discussion  as  to  the 
proper  administration  of  the  trusts  of  this  school. 
Therefore,  in  my  opinion,  though  I  believe  both  my 
learned  brothers  think  differently,  it  is  necessary  that 
he  Bhoold  apply  for  and  obtain,  if  the  action  is  to  go  on, 
the  consent  of  the  charity  commissioners. 

Bowsx,  L.J. — It  is  with  much  diffidence  that  I  take  a 
different  view  from  that  entertained  by  Gotten,  L.J., 
whoie  experience  on  this  class  of  subjects,  as,  indeed, 
on  most  others,  is  much  greater  than  my  own.  But  I 
am  of  opinion  that  on  the  true  construction  of  the 
Charitable  Trusts  Act,  1853,  section  17,  the  consent  of 
the  commissioners  is  not  necessary,  either  for  the 
originating,  or  for  the  prosecuting,  of  this  action. 
SpeaUng  broadly,  I  think,  that  this  section  does  not 
deal  with  or  touch  actions  which  are  brought  to  enforce 
common  law  rights,  whether  such  rights  arise  out  of 
coQtraot  or  out  of  tort,  or  out  of  common  law  duty  I 
ought  to  say.  I  think  also  that  it  does  not  apply  to 
•Qits  by  individuals  whose  object  is  solely  to  obtain 
equitable  relief  in  respect  of  common  law  rights,  and  I 
think,  lastly,  that  this  action  at  this  stage,  so  far  as  we 
can  jadge  of  it  at  this  stage,  falls  within  the  class  of 
cases  to  which  I  have  already  said  that,  in  my  opinion, 
this  section  does  not  apply. 

Kow,  in  order  to  oonatrue  the  section,  we  must  ex* 
smine  carefully  the  words  of  it ;  and  it  is  apparent  from 
the  initial  language  that  actions  at  common  law  are  not 
within  the  scope  of  the  section,  which  applies  simply  to 
suits,  petitions,  or  other  proceedings  for  obtaining  rdief , 
order,  or  direction  concerning  or  relating  to  any  charity. 
Those  were  not,  at  the  date  of  this  statute — 1853— apt 
words  for  dealing  with  or  describing  common  law 
actions,  and  it  follows,  in  my  opinion,  that  no  common 
Iaw  action,  or,  in  other  words,  no  action  brought  solely 
to  enforce  a  common  law  right,  whether  such  right 
uises  out  of  contract  or  out  of  common  law  obligation 
or  common  law  duty,  is  within  the  section.  That  view 
I>  in  accordance  with  what  I  understand,  though  I  am 
iMt  sure  that  the  language  goes  quite  as  far,  would  haye 


been  the  view  of  the  late  Master  of  the  Bolls,  according 
to  his  judgment  in  Holme  y.  Ouy*  Bat  as  soon  as  you 
have  adyanced  thus  far  in  the  construction  of  the  sec- 
tion, it  seems  to  me  that  reason  and  logic  oblige  you  to 
go  a  step  further.  It  is  obvious  that  in  the  examina- 
tion of  the  question  of  common  law  rights,  matters  may 
be  inquired  into  which  really  do  concern  the  charity,  or 
opinions  may  be  expressed  by  the  court  which  govern, 
so  far  as  the  decision  between  the  parties  can  goyem — 
or  may  govem^the  actions  of  those  who  are  bound  to 
administer  the  charity  ;  because  the  decision  may  involve 
the  construction  of  a  section  of  the  Act  of  Parliament, 
or  may  involve  a  declaration  as  to  the  common  law  rights 
of  the  parties.  Nevertheless  that  does  not  operate  to 
bring  common  law  actions  within  the  scope  of  the  sec- 
tion, from  the  language  of  which  they  are  omitted ;  and 
the  mere  fact,  therefore,  that  incidentally  in  the  action 
may  be  decided  a  question  which  concerns  a  charity  is 
not  enough  apparently  to  bring  the  action  within  the 
provision  of  this  Act  of  Parliament.  But  if  that  is  so, 
must  we  not  go  a  step  further  and  ask  ourselves  whether 
it  is  possible  that  the  Legislature  can  have  enacted  such 
an  anomaly  as  not  to  require  the  consent  of  the  commis- 
sioners for  actions  for  enforcing  common  law  rights,  but 
to  make  the  obtaining  their  consent  a  necessity  in  such 
equitable  suits  as  are  merely  instituted  for  the  purpose 
of  obtaining  relief  with  regard  to  common  law  rights. 
Is  it  possible  that  such  a  construction  of  the  statute  can 
be  reasonable  f  That  would  lead  to  the  singular  con- 
clusion that,  although  a  man  was  not  obliged  to  obtain 
the  consent  of  the  commissioners  before  prosecuting  an 
action  for  breach  of  contract,  he  was  oUiged  to  obtain 
the  consent  of  the  commissioners  before  he  came  to  the 
Oonrt  of  Ohanoery,  or  that  which  formerly  was  the  Court 
of  Ohanoery,  to  appeal  to  the  equitable  Jurisdiction  of 
the  High  Oourt  to  preyent  the  breach.  It  would  lead  to 
this  curious  condnsion — that  although  a  man  was  not 
obliged  to  obtain  the  consent  of  the  commissioners  before 
instituting  an  action  for  trespass,  in  which  action  the 
sole  question  would  be  his  title  to  possession  under  the 
deeds  of  trust,  he  would  nevertheless  be  obliged  to 
obtain  the  consent  of  the  commissioners  before  he  ob- 
tained an  injunction  to  preyent  the  trespass  being  com- 
mitted. That  would  be  a  curious  anomaly,  and  one 
which,  unless  constrained  by  the  language  of  the  Legis- 
lature, the  court  would  scarcely  adopt. 

But,  on  turning  to  the  language  of  the  section  and 
reading  it  carefully,  it  seems  to  me  that  the  scope  of 
the  section  is  indicated  with  sufficient  preoieion  to 
enable  one  to  see  that  the  Act  of  Parliament  does  not 
authorize  such  anomalies,  and  that,  on  the  contrary,  the 
consent  of  the  commissionerB  is  only  to  be  obtained  in 
oases  where  administration  of  a  trust  is  sought.  This 
is  a  Ohanoery  section.  This  is  a  Ohanoery  statute.  It 
was  intended  to  cure  the  mischief  of  strangers  insti- 
tuting suits  when  the  Charity  Commissioners  were  the 
proper  persons  really  to  form  an  opinion  on  the  sub- 
ject ;  and  the  language  is  carefully  confined  to  suits, 
petitions,  or  other  prooeodiogs  for  obtaining  relief,  order, 
or  direction  concerning  or  relating  to  any  charity  or 
the  estate,  funds,  property,  or  income  thereof.  This 
language  of  the  section  seems  to  me  to  show  it  is  only 
in  oases  where  admioistration  is  sought  that  the  consent 
of  the  commissioners  becomes  necessary,  because  the 
remedial  provision  introduced  is  that  notice  is  to  be 
given  to  them  of  the  suit,  and  such  particulars  as  may 
be  required  from  time  to  time  for  extending  the  nature 
and  the  objects  of  the  suit ;  and  the  board,  if  they  think 
fit,  thereupon  may  do— what?  By  an  order  or  certifi- 
cate signed  by  their  secretary,  they  may  authoriae  or  direct 
any  suit,  petition,  or  othev  proceeding  to  be  commenced, 
presented,  or  taken  with  respect  to  such  charity,  and 
they  may  by  such  order  or  certificate  require  and 
direct  any  such  proceeding  so  authorised  by  them  in 
respect  of  snob  qharity  to  be  delayed  during  such  period 
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as  seema  proper,  while  the  aeotion  forUier  proTides 
that  everj  each  order  and  oertifloate  is  to  be  in  saoh 
form  and  maj  contain  each  statement  of  particulars  as 
the  board  shall  think  fit.  Now  is  it  possible  that  a 
section  ftemad  in  those  words  is  a  section  by  which  the 
Legislature  intended  to  deal  with  individual  common  law 
rights,  or  any  relief  which  was  sought  simply  in  respect  of 
them  P  In  the  first  place  be  it  obserred  that  that  would 
be  to  place  the  Charity  Board  in  the  remarkable  posi- 
tion of  a  court  without  appeal  upon  the  subject  of 
common  law  rights— that  a  man  who  had  a  claim 
against  a  charity  which  he  could  only  enforce,  or  the 
apt  relief  in  respect  of  which  was  an  injunction  in 
regard  to  a  threatened  wrong,  in  the  Oourt  of  Ohancery, 
would  find  himself  absolutely  at  the  mercy  of  an 
irresponsible  board.  Sach  legislation  is  possible,  but  I 
think  we  ought  not  to  assume,  without  the  dearest  lan- 
guage, that  Parliament  intends  to  destroy  the  common 
law  rights  of  hev  Majesty's  subjects  by  placing  them  at 
the  mercy  of  an  iiresponsible  tribunal,  or  irresponsible 
department  of  the  State.  I  think,  therefore,  that  the 
true  construction  is  that  this  does  not  apply  to  suits 
whos9  object  is  merely  to  obtain  equitable  relief  in 
respect  of  common  law  rights  any  more  than  it  applies 
to  common  law  rights. 

Then  comes  the  question,  what  is  this  suit  P  And  I 
begin  by  obserYing  that^  in  considering  the  question 
whether  the  consent  of  the  commissioners  is  necessary 
or  not,  we  can  only  judge  of  the  suit  as  it  appears  at 
the  stage  at  which  we  embark  on  the  inquiry.  I  do  not 
say  it  is  probable— I  do  not  think  it  is— but  it  is  possible 
that  a  suit  which  at  one  stage  appears  to  ask  for  relief 
which  falls  solely  within  the  category  of  that  relief 
which  I  have  said  is  not  intended  to  be  affected  by  the 
statute,  may,  nefertheless,  at  the  hearing,  turn  out  to 
be  a  suit  which  inTolves  something  further,  and  which 
might  bring  it  within  the  scope  of  the  section.  £  do 
not  think  it  is  likely,  but  stUl  it  is  possible.  We  have 
only  got  to  examine  the  suit  as  it  is  presented  to  us  at 
the  present  moment  What  is  it  P  The  plaintiff  is  a 
certificated  teacher  who  was  appointed  headmaster  of 
the  National  school  of  Allerton  by  the  incumbent.  The 
language  of  the  deed  which  applies  to  him  is  this : — 
"  It  i»  hereby  declared  that  the  selection,  appointment, 
and  dismissal  of  the  school  teachers  shall  be  in  all 
respects  under  the  control  and  management  of  the  in- 
cumbent and  his  curate  and  of  foox  other  persons  to  be 
nominated  annually  by  the  hicumbent."  The  selection, 
appointment,  and  dismissal  of  the  teachers  is  to  be  in  all 
respects  under  his  control  and  management.  And  the 
17th  section  of  the  4  &  5  "Vict,  c  38,  if  it  applies  to  it, 
as  it  appears  to  do,  provides  that  <<  no  schoolmaster  or 
schoolnUstress  to  be  appointed  to  any  school  erected 
upon  land  conveyed  under  the  powers  of  this  Act,  shall 
be  deemed  to  have  acquired  an  interest  for  life  by  virtue 
of  such  appointment,  bat  shall,  in  default  of  any 
spedfio  engagement,  hold  his  office  at  the  discretion  of 
the  ttustees."  Now  the  claimant  has  been  appointed  by 
tiie  incumbent,  and  he  claims  still  to  hold  his  office  on 
the  ground  that  those  who  dismissed  him  are  not  regu- 
larly«appointed  trustees — are  trustees  who  are  so-called 
trustees,  who  profess  to  act  under  a  valid  appointment 
when  valid  appointment  there  is  none.  But  it  strikee 
me  that  the  plaintiffs  case  really  is  one  of  contract  only 
or  of  common  law  right.  He  may  be  entitled,  so  long 
as  he  is  an  authorised  school  teacher,  to  hold  the  school, 
house,  but  it  is  in  virtue  of  the  appointment  which  he 
holds  from  the  trustees,  which  is  really  a  contractual 
employment  by  him  to  teach.  He  is  simply  enforcing 
here,  or  seeking  to  enforce,  what  he  considers  to  be  bis 
common  law  right,  not  to  be  dismissed  by  those  who 
have  not  employed  him,  and  to  hold  premises  which  he 
has  received  from  persons  who  arc  authorised  to  deal 
with  the  possession,  against  the  unlawful  and  unauthor- 
ized usurpation  pf  tbc«e  who  are  strangersal  together 


in  the  matter.  That  is  his  case.  It  may  be  thst,  isd- 
dentally,  the  qaestion  whether  these  defendaatssretni- 
tees  of  the  school,  may  be  decided.  We  cannot  hdp 
that,  nor  can  the  plaintiff  help  it.  He  Is  deslfaig  wilt 
his  masters,  or  with  those  who  profess  to  be  hii  msitan. 
He  declares  that  those  who  are  seeking  to  exdndo  his 
from  these  premises  are  not  the  persons  who  are  lav* 
fully  entitled  to  possession.  The  common  law  qaestios, 
although  inddentally  it  may  involve  the  constraetioB  o( 
a  deed,  may  inddentally  involve  only  the  qnartka 
whether  the  trustees  who  are  seeking  to  oust  hisi  tn 
really  properly  appointed.  But,  as  I  said  belon,  in  the 
earlier  part  of  my  examination  of  the  statute,  tlie  mm 
fact  that  such  questions  incidentally  arise  does  not  imb 
to  me  to  bring  the  case  within  the  section. 

For  those  reasons  I  think  that  the  learaed  Jsdgs 
bdow  was  wrong  in  holding  that  tliis  actUm  ia  iti 
present  form,  and  as  presented  at  this  moment,  wsi  n 
action  which  fell  within  the  17th  section  of  the  Ohsrik- 
able  Trusts  Act  of  1853,  or  which  required  the  eouest 
of  the  Oharity  Oommissioners.  Should  a  case  ercr  BziN 
in  which  an  action  at  any  stage  does  not  seem  to  vaqsin 
the  consent  of  the  Oharity  Oommissioners,  bot  In  respeel 
of  which  subsequent  investigation  shows  it  ii  an  aetfos 
of  a  different  kind  from  that  shape  which  it  took  whes 
it  was  first  launched,  then  would  come  the  moment  for 
applying  the  section. 

With  regard  to  the  second  point,  although  it  wosU 
not  be  absolutely  necessary  for  the  purpose  of  this  ens 
to  dedde  it  if  the  first  point  I  have  dealt  with  ii 
dedded  as  I  think  it  ought  to  be  dedded,  nsfir- 
thdess,  having  regard  to  the  view  of  Cotton,  U^  I 
think  it  would  not  become  me  not  to  express  an  opnioa 
upon  the  second  pdnt — ^namdy,  whether,  soppoiisg 
the  consent  of  the  commlsdoners  was  neoessaiy,  it 
vrould  be  right  to  dismiss  the  action  altogether.  Then- 
fore,  upon  that  second  point  I  entirdy  agree  with  the 
Lord  Justice.  It  does  not  seem  to  me  that  the  proper 
course  would  be,  if  an  action  appears  to  the  learned  Jadfe 
at  the  hearing  to  be  an  action  which  falls  within  seetios 
17,  to  dismiss  it  altogether.  On  the  contrary,  Ithisk 
the  court  ought  to  allow  it  to  stand  over  to  see  if  Che 
consent  of  the  commisdoners  can  be  obtained.  Kov, 
first  of  all  I  come  to  that  condudon  upon  the  laagiug* 
of  the  section.  We  are  all  of  us  familiar  with  the  vsj 
in  which  Acts  of  Parliament  are  drafted  whea  it  ii 
intended  to  prevent  actions  being  waged  at  all,  or  writi 
being  issued,  unless  some  condition  precedent  bss  ben 
fulfilled.  The  language  of  such  sections  we  an  •& 
familiar  with,  and  &ere  is  no  reason  lor  the  use  d  saj 
obscure  language  by  the  draftsman  if  the  L^gidstan 
desires  to  enact  such  laws.  But  this  section  ie  sot 
framed  in  the  way  in  which  sections  are  framed  whea  it 
is  intended  that  some  preliminary  steps  shall  be  tikm 
before  the  action  is  maintdnable  at  all.  Da  the  eos- 
trary,  both  from  the  way  in  which  it  is  brokmssd 
from  the  absence  of  the  usual  words,  aa  also  from  the 
presence  of  words  which  seem  to  me  to  indioate  tfaet 
the  absence  of  the  consent  of  the  commissionen  ie  osff 
a  bar  to  the  court's  dealing  with  the  action,  and  aot  e 
bar  to  the  original  institution  of  the  suit— on  dlthon 
three  grounds — ^I  come  to  the  condudon  that  thie  sectioa 
enables  the  court|  in  such  cases  as  I  have  IndioBted,  te 
allow  the  action  to  stand  over  in  order  that  the  bkc 
which  has  occurred  may  be  cured  if  poadble.  Is  the 
first  place,  the  section  only  begins  with  the  ensdawat : 
''  Before  the  suit  shall  be  commenced  then  shsQ  be 
transmitted  notice  in  writing  to  the  board."  Bst  it 
abstdns  altogether  from  saying  that  the  adta  ie  te  be 
dismissed  if  no  such  notice  is  transmittsd.  On  the  sos- 
trary,  it  only  indicates  that,  save  as  heveidislon  pv- 
vided,  no  suit|  petition,  or  other  proceeding  shsU  ^ 
entertained  or  proceeded  with  l^  the  ooart-4hst  ii  *• 
say,  the  enactment  is  directory.  It  dlreots  what  o^ 
to  be  done.    Unless  the  dutj  Is  complied  with  hf  the 
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litigant  the  court  moat  hold  ita  hand.  Bat  it  does  not 
oblige  the  coart  to  dose  the  gates  of  meroy  upon  the 
tpplioant,  bat  enables  it  to  stay  proceedings  until  that 
oooMnt,  which,  as  a  matter  of  course,  ought  to  be 
obtained  in  the  first  instance,  is  obtained  at  last.  That, 
to  my  mind,  is  the  scope  of  the  section,  and  I  cannot 
help  here  saying  that  if  my  view  of  the  earlier  point  is 
correct,  it  adds  additional  weight  to  this  condusion  on 
the  second  pomt,  because,  if  the  only  oases  with  which 
the  section  is  intended  to  deal  are  cases  which  affect  the 
adodnifltration  of  the  trusts  of  a  charity,  the  entire, 
or  eabetantially  the  entire  mischief,  which  used  to 
arise,  may  be  prevented  if  the  court  is  clothed  with  the 
power  of  staying  the  action  until  che  proceeding  has 
bean  bad  which  ought  to  be  had  in  the  first  inatance. 

If  the  matter  reated  upon  logic  and  reason  only  that 
would  be  my  conclusion  ;  but  in  looking  back  through 
the  books  we  find  a  maas  or  a  conaiderable  number  of 
anthoiitiea  which  ahow  that  the  court  has  taken  the 
fiew  of  the  section  on  this  second  point,  which  Ootton, 
IbJ.,  and  myself  both  take,  and  has  been  satiifled  with 
letting  actions  atand  oyer  to  obtain  the  consent  of  the 
Charity  Oommisaioners  when  auch  conaent  had  not  been 
obtained  in  the  firat  inatanoe.  I  will  aimply  name  the 
caiea  in  which  such  procedure  haa  been  had  :  In  re 
MofhwdTi  Legacy;  In  re  London,  Brighton,  and 
Bovih  Cooit  Bailway  Co.,  Attorneg-General  ▼. 
Eakrdaiheri*  Oo, ;  In  re  Bingley  Free  SeJiool;  In  re 
Ohdtea  WaierworlcB  Aa,  4  W.  B.  88 ;  and  Attorney- 
Qeaeral  v.  Dean  and  Oanone  of  Mancheiter,  a  caae 
whioh  went  to  the  Court  of  Appeal,  though  I  do 
liot  know  that  the  point  was  brought  before  the  atten- 
tion of  the  court  afterwards.  One  case,  and  one  only, 
was  said  to  be  inconsistent  with  this  tiew— 'namely, 
the  caae  of  QUn  ▼.  Gregg,  in  which  it  was  said  that 
the  dilatory  action  taken  by  Lord  Ohelmsford  as 
Iiord  Ohaneellor  had  been  afterwards  disapproved  by 
the  Oonrt  of  Appeal.  On  examination  of  Lord 
Ohehnsford's  dedsion  in  the  Sidney  Sueeex  OoUege, 
Cambridge,  ease  it  does  not  appear  to  me  that  it 
k  that  portion  of  Lord  Ohelmsford's  decision  whioh  is 
diaapprof  ed  of  by  the  court  in  Olen  ▼.  Gregg,  but  the 
action  taken  by  the  Lord  Ohaneellor  in  a  caae  in  whioh, 
o  CMGeMo,  the  consent  of  the  Oharity  Oommissioners 
was  required,  in  dedding  to  allow  suoh  consent  to  be 
waived,  and  to  proceed  with  the  action  dthough  auch 
consent  had  not  been  obtained.  In  doing  that  Lord 
Ghehnsford  was  enabling  the  parties  by  consent  to 
waive  a  bar  whioh  was  instituted  for  the  benefit  of  the 
pablio  and  for  the  protection  of  charities.  I  think  the 
Court  of  Appeal  might  well  condder  that  such  action  by 
the  I«rd  Chancellor  was  not  to  be  justified  upon  the 
ordinary  prindples  of  law  ;  and  I  think  it  is  to  that,  that 
the  court  are  directing  thdr  criticism  in  (?2en  v.  Gregg. 
It  does  not  appear  to  me  that  GUn  ▼.  Chregg  in  any 
way  deddea,  or  was  intended  to  dedde,  that  in  a  caae  in 
widch  the  consent  of  the  commisdonera  waa  required, 
Int  had  not  been  obtained,  the  court  might  not  cure  a 
blot  l^  allowing  the  action  to  atand  over.  On  theae 
gioonda  I  think  that  the  learned  judge  below  waa 
boorreet  tai  the  view  he  took  of  thia  action,  whioh  I 
>^et  to  think  is  going  to  be  waged  farther,  because 
nothing  but  disaster  can  come  of  it.  Nevertheleas,  if 
the  pldntifl  desires  it,  I  think  he  is  entitled  at  our  hands 
to  a  declaration  that  the  learned  Judge  below  proceeded 
^  an  erroneous  construction  of  the  Act  of  Parliament. 
7he  ease  must  go  back  to  be  tried  out,  and  if  it  is  to  be 
ttied  out  to  the  detriment  and  rain  of  the  pldntifl,  he 
^ga  it  upon  \iSm  own  head.  The  coats  of  the  hearing 
l^ow  and  of  this  apped  ought,  I  think,  to  be  borne  by 
the  respondents. 

^T,  L.J, — I  have  had  the  benefit  of  discussing  this 
QQwtion  with  my  learned  brothers,  and  the  judgment  of 
Sowen,  LiJ.y  throughout  so  completely  ezpresstis  the 


views  whioh  I  entertdn  that  I  shdl  only  add  one  word 
of  explanation.  It  is  this — that  in  insisting  emphatically 
as  he  has  done  upon  the  view  that  the  17th  section  of 
the  statute  in  question,  does  not  refer  to  common  law 
rights  and  to  legd  or  equitable  modes  of  enforcing  those 
common  law  rights,  he  does  not,  as  I  understand,  intend 
to  imply  that  an  indivldud  equitable  right,  not  rdating 
to  the  administration  of  the  trusts  of  the  oharity,  would 
be  any  more  within  the  17th  section  than  a  legal  right. 
In  my  opinion  it  is  not  any  more  within  it.  In  my 
opinion  the  section  rdates  ezdusively  to  administration. 

BowBN,  L.J.— I  agree  with  that.  With  regard  to  the 
costs.  Fry,  L.J.,  has  pointed  out  to  me  that  my  lan- 
guage may  be  midnterpreted.  I  do  not  think  that  the 
costs  of  the  hearing  neoessarily  ought  all  to  be  borne 
by  the  respondents,  but  only  such  ooata  as  were  either 
caused  or  thrown  away  by  reason  of  this  point  being 
taken. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Baiker  A  Naime. 

Solidtors  for  the  respondents,  Vincent  A  Vinomt,  for 
North  &  8on$,  Leeds. 


From  Q.  B.  Div.  June  16. 

Bbibtol  Teams  akb  Oasbiagb  Co.  (Limited)  w. 
Mayob,  &o.,  of  Bbibiol.  (a.) 

Local  government^Tramtoay^IHnfing — Bight  of  road 
authority  to  alter  pavemeni'^Difference  between  com- 
pany and  road  authority — Reference  to  arbitration^ 
Tramwaye  Act,  1870  (33  A  34  Viet.  e.  78),  a.  38. 

The  defendants,  who  were  the  road  authority,  gave 
notice  to  the  plaintiffs,  a  tramway  company,  of  their 
intention  to  re-lay  the  whde  of  the  roadway  of  certain 
itreetif  cihng  which  the  plaintiffe'  tramwaye  were  laid, 
including  the  part  between  the  tramway  raHifWith  a 
particular  kind  of  pavement,  and  for  this  purpoee  to 
takt  up  the  existing  pavement.  Ths  plaintiffe  otjeded, 
and  brought  an  action  for  an  injunction  to  reeirain  the 
defendants  from  interfering  with  the  pavement  between 
and  oontiguoue  to  their  tramufay  rails  until  the  matter 
in  difference  had  been  settled  by  a  referee  nominated  by 
the  Board  of  Trade  under  section  33  of  the  Tramufays 
Act,  1870. 

Held,  that,  as  the  defendants  were  acting  under  the 
general  powers  vetted  in  them  as  road  authority  of  aiter' 
ing  and  improving  the  roads,  section  33  was  net  appUc' 
able,  and  an  injunction  could  not  be  granted. 

Beg.  V.  Croydon  and  Norwood  Tramways  Co.,  35 
W.  B.  299,  18  Q.  B.  D.  39,  dietinguUhed. 

Appeal  from  the  Judgment  of  the  Ditisiond  Court 
(Denman  and  Yaughan  Williams,  JJ.). 

The  action  was  for  an  injunction  to  restrdn  the 
defendants  from  interfering  with  the  plaintiffs'  tram- 
ways, and  the  pavement  contiguous  thereto,  so  far  as 
maintainable  by  the  plaintiffs,  until  the  matter  in 
difference  had  been  settied  by  a  referee  appointed  by 
the  Board  of  Trade  under  section  83  of  the  Tramways 
Act,  1870. 

The  plaintiils  were  authorized  by  the  Tramways 
Orders  Confirmation  Act,  1879  (42  ft  43  Vict.  c.  czoiii.), 
to  construct  certain  tramways  in  Bristol,  and  by  clause 
1  of  the  provisiond  order  (set  out  in  the  schedule  to  the 
Act)  the  provisions  of  the  Tramways  Act,  1870,  except 
where  ezpresdy  varied,  were  incorporated.  The 
phkintiffs  constructed  the  tramways,  and  paved  with 
granite  setts  so  much  of  the  roads,  along  which  the 


(a.)  Heported  by  W.  F,  Babey,  Bsq.,  Bavrister*at-Law. 
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tramways  were  laid,  as  laj  between  the  tramwaj  rails 
and  eighteen  inches  on  each  side.  The  plaintiiZs  were, 
nnder  seotion  28  of  the  Tramways  Act.  1870,  boand  to 
keep  this  part  of  the  road  in  repair  at  their  own  ex- 
pense* 

In  1889  the  defendants,  who  were  the  urban  sanitary 
authority,  and,  as  such,  have  rested  in  them  by  seotion 
149  of  the  Public  Health  Act,  1875,  the  control  of  the 
streets,  gaye  notioe  to  the  plaintifEs  of  their  intention 
to  take  up  the  granite  setts  and  to  pare  with  wood  the 
whole  of  the  roadway  of  two  streets  within  their  district 
along  which  the  tramways  had  been  laid,  including  the 
parts  between  the  tramway  rails.  The  plaintifCs, 
alleging  that  the  wood  pavement  was  unsoitable  for 
their  tramways,  objected,  and  applied  to  the  Board  of 
Trade  for  the  appointment  of  a  r^eree  under  seotion  33 
of  the  Tramways  Act,  1870,  to  settle  the  difEerence. 
The  defendants,  having  given  notice  of  their  intention 
to  proceed  with  the  work,  the  plaintiffs  brought  this 
action,  and  applied  at  chambers  for  an  inierim  injunc- 
tion in  the  terms  above  set  out.  The  application  was 
referred  to  the  court,  and  by  consent  the  hearing  was 
taken  as  the  trial  of  the  action. 

The  DivlBional  Ck>urt  (Denmsn  and  Yaughan 
Williams,  JJ.)  were  divided  in  opinion.  Denman,  J., 
being  of  opinion  that  the  plaintifEs  were  entitled  to  the 
injunction  sought,  and  Vaughan  Williams,  J.,  being  of 
the  contrary  opinion. 

Vaughan  Williams,  J.,  having  withdrawn  his  judg- 
ment, judgment  in  the  action  was  entered  for  the 
plaintiffs. 

The  defendants  appealed. 

PhilbHck,  Q.C.,  and  H,  SuUon,  for  the  defendants. 
—The  defendants  are  the  "  road  authority"  as  defined 
by  seotion  8  of  the  Tramways  Act,  1870.  Section  32 
reserves  to  the  road  authority  the  power  to  break  up  and 
open  the  roads.  By  seotion  67  the  tramway  company 
have  only  a  right  of  user  over  the  road ;  and  seotion  60 
preserves  the  power  of  the  road  authority  to  alter  or 
improve  the  roads.  The  Act,  therefore,  leaves  the 
general  powers  of  the  road  authority  untouched.  Seo- 
tion 33  only  applies  to  something  which  is  required  to 
be  done  with  respect  to  the  tramway  either  by  the  tram- 
way company  or  by  the  road  authority  under  the  Act, 
and  does  not  apply  to  any  works  of  the  road  authority 
done  upon  the  roads  under  their  general  powers.  In 
Beg.  V.  Oroydon  and  Norwood  Tramway$  Co.y  35 
W.  B.  299,  18  Q.  B.  D.  39,  the  tramway  company 
were  purporting  to  exercise  their  statutory  powers,  and 
the  corporation  were  frying  to  control  them,  and  so 
section  33  was  held  to  apply.  Here  the  defendants 
are  exercising  their  general  common  law  powers  as  road 
authority. 

^ighf  Q'O.,  and  R.  8.  Wright,  for  the  plaintiffs.— 
The  case  comes  within  seotion  33.  The  taking  up  the 
granite  setts  and  laying  down  wood  is  an  <*  interference 
in  relation  to  the  tramway."  It  interferes  with  the  part 
of  the  road  npon  which  the  horses  work.  The  plaintiffs 
object  to  the  wood  pavement  on  the  grounds  that  the 
expense  of  maintaining  it  will  be  much  greater  than  in 
the  case  of  granite  setts,  and  that  it  will  be  much  more 
unsuitable  for  the  horses.  The  granite  pavement  already 
laid  down  is  work  which  "  ought  reasonably  to  satisfy 
the  road  authority  "  within  seotion  33.  There  is,  there, 
fore,  a  difference  which  must  be  determined  by  a  referee 
under  section  33.  The  road  authority  have  power  to  do 
what  they  think  fit  to  the  road,  subject  to  a  reference 
under  section  33  as  to  whether  or  not  they  are  acting 
reasonably.  Seotion  32  reserves  the  powers  of  the  road 
authority  subject  to  their  exercising  those  powers  reason- 
ably. Meg.  V.  Croydon  and  Norwood  Tramwaya  Oo.  is 
strictly  in  point.  The  words  in  seotion  33,  «*  by  virtue 
of  this  Aot»"  refer  to  the  woida  Immediately  proooding, 


"  promoters  or  leasees,"  and  do  not  govern  tbe  ibob 
section. 

Philbrick,  Q.C.,  repUed. 

Cur.  ad9.  vstt. 

June  16.— Lord  Bskbb,  M.B. — The  plaintilb  hsn 
asked  for  an  injunction  to  prevent  the  defendaati^  wto 
are  the  road  authority,  from  interfering  with  that  put 
of  the  road  that  lies  between  the  tram  rails  and  siglitsn 
inches  on  eaoh  side^  untQ  the  matter  in  difference  sIkwU 
be  settled  by  a  referee  appointed  by  the  Board  of  Tnda 
The  road  authority,  it  seems,  have  come  to  the  ooboId- 
sion  that  it  is  for  the  public  advantage  that  tiie  nadi 
in  question  should  be  paved  with  wood.  The  qoartiai 
turns  upon  the  true  meaning  of  seotion  33  of  the  Tna* 
ways  Act,  1870,  as  construed  in  conneotion  with  e«tuD 
other  provisions  of  the  Act.  It  is  neoeesary,  in  otdir  to 
arrive  at  the  true  meaning  of  the  seotion,  to  go  tinoogh 
various  other  sections.  The  Aot  begins  by  deflafaig  fa 
seotion  3  the  meaning  of  the  word  **  road.*'  It  meiBi 
any  carriageway  bdng  a  public  highway,  aad  the 
oarriageway  of  any  bridge  forming  part  of  or  leading  to 
the  same.  The  terms  <Mooal  authority"  and  ''md 
authority  "  are  also  defined.  Then  section  4  stiUea  wko 
may  obtain  provisional  orders  authorizing  the  eoDstns- 
tion  of  tramways,  and  such  persona  are  referrsdtois 
the  Aot  as  "the  promoters."  Than  follow  wt«al 
sections  which  deal  with  the  mode  in  which  prsriiiaBal 
orders  may  be  obtained,  and  which  it  is  not  matsriil  to 
notioe.  ^en  oome  oertain  sections  relating  to  the  sos- 
stmction  of  tramways.  Section  26  gives  power  to  thi 
promoters  from  time  to  time  for  the  pnrpose  of  msUog^ 
maintaining,  and  renewing  any  tramway  to  opca  ssd 
break  up  any  road,  subject  to  oertain  regnlatioDi  sod 
conditious.  One  condition  is  that  the  promoters  ihiO 
not  open,  or  break  up,  or  alter  the  level  of  any  nad, 
exoept  under  the  superintendence  and  to  the  rsssoaabk 
satisfaction  of  the  road  authority.  There  we  hafs  tfas 
words  **  reasonable  satisfaction  of  the  road  aathoii^'' 
mentioned  for  the  ihrst  time.  Then  the  sectloa  d«li 
with  what  may  frequently  arise— namely,  where  the 
road  is  crossed  by  a  railway  or  other  tramway  oa  Cfai 
level ;  the  work  at  the  potait  of  crossing  must  then  be 
done  under  the  superintendence  and  to  the  resaoashb 
satisfaction  of  the  railway  or  tramway  company.  Tbm 
are  all  matters  in  whioh  differenoea  may  arise  bstweoi 
tbe  promoters  and  the  road  authority  or  other  eonpsnis. 
Section  27  provides  that  the  prooMton  are  to  reimtito 
the  road  in  as  good  a  condition  as  that  in  whieh  it  vsi 
before  it  was  broken  up.  Up  to  this  pcMbt  the  prooMtoD 
are  given  certain  privileges  with  regard  to  the  roid% 
subject  to  the  control  of  the  road  authority.  Seetioo  S8 
then  imposes  an  obligation  upon  the  promoters  to  miia- 
tain  and  keep  in  gooid  oondition  and  repair,  with  mh 
materials  and  in  such  manner  as  the  road  authorify  ihsll 
direct,  and  to  thefar  satisfaotlon,  so,  much  of  any  losd 
whereon  any  tramway  bolonghig  to  them  Is  laid,  silia 
between  the  rails  of  the  tramway,  and  If  there  sie  tvo 
tramways  not  more  than  four  feet  apart,  the  portioa  of 
the  road  between  the  tramways,  and  in  eveiy  esse  is 
much  of  the  road  as  extends  eighteen  inohes  beyond  the 
rails  on  eaoh  side  of  the  tramway;  and  In  case  ths  pn* 
meters  neglect  to  do  so,  the  road  authority  m^,  sftw 
seven  days'  notioe  to  the  promoters,  do  the  uiiumny 
works,  and  recover  the  expense  from  the  pmaoteofc 
Seotion  30  gives  the  promoters  power  where  nsoeiBuy 
to  alter  the  position  of  any  gas  or  water  nudns  orpips^ 
&o.,  and  before  laying  down  any  tramway  In  a  mid  ii 
whioh  any  mains  or  pipes,  ko.f  may  be  laid,  the  pro- 
moters must,  whether  they  oontemplate  altering  the  po^ 
tion  of  any  such  mains,  pipes,  ftc,  or  not,  give  ssfsa  d^ 
notice  to  the  owners  of  their  intention  (o  Isy  dotrs « 
alter  the  tramway.  Even  though 
Intend  to  alter  the  position  of  the  i 
may  think  thai  it  Is  neoaMvyto 


tentiontolsydofrsw 
tike  promotets  do  sit 

mains,  4kQ.,  the  0^0 
do  so,  and  tbqy  flirt 
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fhen  give  notice  to  the  piomoteie  to  lower  at  otherwise 
alter  the  position  of  the  mafais^  Ac,  and  any  diiference 
as  to  the  necessity  of  any  snch  lowering  or  alteration 
absllbe  settled  in  manner  provided  by  the  Act  for  the 
aettlement  of  diflerenoes  between  the  promoters  and 
otber  companies  or  persons.  That  seetion  gires  the 
ptomoters  power  to  interfere  with  the  mains,  pipes,  fte., 
belooging  to  other  persons.  Seetion  32  then  provides 
tbat  nothing  in  the  Act  shaU  take  away  or  abridge  any 
power  to  open  np  the  roads  or  any  other  power  Tested  in 
tbe  local  or  road  authority  with  regard  to  them,  or  in 
any  person  or  company  for  the  pnrpoee  of  laying  down, 
repairhig,  altering,  or  removing  any  main,  pipe,  Ac., 
lubjeot  to  certain  restrictions.  That  seems  to  be  tbe 
only  restriction  placed  npon  the  power  of  the  road 
authority  with  regard  to  the  roads — ^namely,  that  they 
mnit  not  interfere  with  the  tramway  nnreasonably. 

Up  to  this  point  I  cannot  see  anything  that  interferes 
with  the  right  of  tbe  road  authority  to  do  what  they 
tbink  right  in  the  interests  of  the  public  Is  there  any- 
thmg  in  section  33  to  interfere  with  that  right?  The 
flection  pr orides  that  '*  if  any  difference  arises  between 
tbe  promoters  or  lessees  on  the  one  hand,  and  any  local 
authority  or  road  authority,"  or  any  company,  body,  or 
penon,  **  on  the  other  hand,  with  respect  to  any  inter- 
ference or  control  ezerciaed  or  claimed  to  be  exercised 
bj  them  or  him,  or  on  their  or  his  bebalf,  or  by  the  pro- 
moters or  lessees  by  virtue  of  this  Act  in  relation  to  any 
trunway  or  work,  or  in  relation  to  any  work  or  proceed- 
ing of  the  local  authority,  road  authority,  body,  com- 
pany, or  person."  Pausing  there,  it  is  argued  that  the 
words  "  bj  virtue  of  this  Act"  refer  and  are  confined  to 
the  words  immediately  preceding, "  promoters  or  leasees." 
Tbe  word  promoteray  however,  Is  defined  in  section  4, 
and  to  call  them  promoters  by  virtue  of  this  Act  seems 
to  me  to  be  unintelligible.  It  seems  clear  to  me  that  the 
woida  refer  to  any  difference  that  may  ariae  with  respect 
to  any  interference  or  control  ezerciaed  or  claimed  to  be 
ezerdaed  by  the  parties  in  relation  to  any  tramway  or 
work,  or  in  relation  to  any  work  or  proceeding  of  the 
local  authority,  road  authority,  body,  company,  or 
peraon.  The  words  ''by  virtue  of  this  Act"  refer  to 
the  whole  sentence.  The  section  goes  on :  ''  or  with 
zeapeot  to  the  propriety  of  or  the  mode  of  execu- 
tion of  any  work  relating  to  any  tramway,  or  with 
leapeot  to  the  amount  of  any  compensation  to  be  made 
bj  or  to  the  promoters  or  leasees,  or  on  the  question 
whether  any  work  is  such  as  ought  reasonably  to  satisfy 
the  locsl  authority,  road  authority,  body,  company,  or 
person  concerned,  or  with  respect  to  any  other  aubjeot 
or  thing  regulated  by  or  comprised  in  this  Act,  the 
matter  in  difference  shall  (unless  otherwise  specially 
provided  by  this  Act)  be  settled  by  an  engineer  or  other 
ilt  person  nominated  as  referee  by  the  Board  of  Trade  on 
the  application  of  either  party."  In  the  former  part  of 
tbe  section  the  governing  words  are  "  by  virtue  of  this 
Act."  The  words  in  tbe  latter  part  of  the  section, 
"regulated  by  or  comprised  in  this  Act,"  seem  to 
me  to  refer  to  and  to  govern  each  of  the  differences 
Whish  may  arise  and  which  are  enumerated  in  the  latter 
put  of  the  section.  It  follows  that  the  only  matter  to 
be  referred  under  this  section  is  a  difference  arising  with 
lespect  to  any  interference  or  control  by  virtue  of  tbe 
Aot  mentioned  in  the  first  part  of  the  section,  or  arising 
^th  respect  to  those  things,  regulated  by  or  comprised 
in  the  Act,  mentioned  in  the  second  part  of  the  section, 
^at  construction  makes  the  section  oonsistent  with 
section  60,  which  provides  that  nothing  in  the  Act  shall 
^d  away  or  affect  any  power  of  the  road  authority  to 
widen,  alter,  divert,  or  improve  any  road.  The  con- 
tention put  forward  on  behalf  of  the  tramway  company 
would  most  materially  affect  the  power  of  the  road 
authority  to  alter  or  improve  the  road.  Section  61 
leeerves  fUs  power  of  the  local  authority  or  police  to 
regulate  the  tndBo  along*  the  whole  road,  whether  on  or 


off  the  tramway,  and  section  68  reserves  the  right  of 
the  public  to  tiie  full  use  of  the  road.  The  power  of 
the  road  authority  to  alter  the  road  is  not  affected  by 
section  33,  but  is  an  absolute  power.  The  corporation 
in  the  present  case  propose,  in  the  pabUc  interest,  to  lay 
down  wood  pavement  instead  of  granite  setts.  Why 
should  tbe  question  whether  or  not  that  is  reasonable 
be  referred  to  an  engineer  appointed  by  the  Board  of 
Tnide  P  He  cannot  Judge  as  between  the  publio  and 
tbe  tramway  company.  His  province  would  only  be 
to  say  whether  certain  works  were  properiy  done.  The 
argument  must  go  this  length,  that  U  once  a  certain 
kind  of  pavement  has  been  put  down,  which  was  a 
proper  pavement  at  the  time,  the  road  authority  can 
never  alter  the  pavement  on  that  part  of  the  road  which 
the  tramway  company  are  bound  to  keep  in  repahr 
without  the  sanctfon  of  a  referee  appointed  by  the 
Board  of  Trade.  I  cannot  accept  that  view.  The 
difference  in  the  present  case  has  not  arisen  under  the 
Aot.  The  difference  has  arisen  between  the  corporation 
acting  under  their  general  powers  as  road  authority  and 
the  tramway  company;  llierefore,  I  have  come  to  the 
conclusion  tbat  the  power  of  the  road  authority  to  alter 
the  road,  and  every  part  of  the  road,  as  they  propose  to 
do  in  tbe  present  case  for  the  advantage,  as  they  think, 
of  the  public  is  not  controlled  or  limited  by  this 
Act.  I  agree,  therefore,  with  the  Judgment  of  Vaugfaan 
Williams,  J.,  and  I  think  that  this  appeal  should  be 
allowed. 

IimDUiT,  L.J. — ^I  am  of  the  same  opinion.  The 
question  in  the  present  case  is  whether  the  defendants, 
who  are  the  road  authority,  can  be  controlled  in  the 
exercise  of  their  power  of  maintaining  the  road,  and 
whether  the  tramway  company  are  right  in  contending 
tbat  the  acts  of  the  road  authority,  when  acting  in  the 
interests  and  for  tbe  benefit  of  the  publio  as  regards  the 
repair  and  maintenance  of  the  roa<&,  can  be  controlled 
by  an  engineer  or  other  referee  appointed  by  the  Board 
of  Trade.  I  do  not  intend  to  go  through  the  sections 
of  the  Tramways  Act,  1870.  I  agree  entirely  with 
what  has  been  said  by  the  Master  of  the  Bolls.  Having 
regard  to  section  60, 1  cannot  agree  with  the  construc- 
tion placed  by  Denman,  J.,  upon  section  83.  Section 
60  says  that  "  nothing  in  this  Act  shall  take  away  or 
affect  any  power  which  any  road  authority  •  .  • 
may  have  by  law  to  widen,  alter,  divert,  or  improve  any 
road."  The  words  "nothing  in  this  Act''  are,  no 
doubt,  themselves  controlled  and  limited  by  other  parts 
of  the  Act  to  this  extent,  that  the  tramway  company 
have  a  right  to  have  their  tramway  on  the  road.  Still, 
section  60,  in  conjunction  with  other  sections,  reserves 
to  the  road  authority  the  power  to  alter  and  improve  the 
road.  There  does  not  seem  to  me  to  be  anything  in  the 
Act  controlling  the  road  authority,  in  the  exercise  of  that 
power,  in  the  way  asked  for  here.  It  is  said  that  the 
case  is  governed  by  Beg.  v.  Croydon  and  Norwood 
Tramtoays  Oo.  There  is  this  vital  distinction  between 
tbe  two  cases.  In  the  present  case  the  road  authority, 
acting  under  their  general  powers  ae  road  authority,  on 
behalf  of  the  public  desire  to  alter  the  road.  In  that 
case  the  tramway  company,  purporting  to  act  under 
their  statutory  powers,  interfered  ^th  the  road.  I  can- 
not see  that  that  case  is  any  authority  for  the  proposition 
advanced  in  this  case.  I  think  that  the  view  of  the  Act 
taken  by  Yaugban  Williams,  J.,  is  correct,  and  that  the 
appeal  should  be  allowed. 

LopBs,  L.J.-— The  corporation  are  laying  down  the 
whole  roadway,  including  the  part  on  which  the  tram 
lines  run,  with  wood  pavement  in  substitution  for 
granite  setts.  Such  pavement  is  to  be  laid  at  the  ex* 
pense  of  the  corporation,  and  the  corporation  have 
given  notice  to  the  tramway  company  of  their  inten<> 
tion.  The  tramway  company  ask  for  an  injunction  to 
restrain  the  corporation  from  so  doing  until  there  has 
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CouBT  or  Afpbal. 


Gbbsham  Iiifb  AflsuBANOs  SooisTT  V.  Stxum. 


OovsT  or  AmAL. 


been  a  refercDoe  under  section  33  of  the  Tramways  Aot, 
1870»  to  the  Board  of  Trade.  The  question  is,  whether 
the  corporation  are  entitled  so  to  act  before  and  without 
any  suoh  reference  P 

I  am  of  opinion  the  tramway  company  are  not  entitled 
to  an  injunction.  They  rely  on  section  33  of  the  Tram- 
ways Act,  and  unless  they  can  bring  themselves  within 
that  section  they  have  no  case.  Sections  32  and  60  of 
the  Tramways  Act  in  most  clear  and  unmistakable  terms 
show  that  the  Legislature  intended  that  the  road 
authority  should  continue  to  posssess  all  the  powers 
which  they  possessed  before  1870,  subject  only  to  the 
restrictions  contained  in  section  32.  But  do  the  tram- 
way company  bring  their  case  within  section  33  P  I  think 
not.  Section  33  gives  a  reference  when  there  is  a  differ- 
ence with  respect  to  an  interference  or  control  exercised 
or  claimed  to  be  exercised  by  virtue  of  the  Act — i,e.,  the 
Tramways  Act.  To  be  the  subject-matter  of  a  reference 
it  must  be  something  done  or  claimed  to  be  done  by 
virtue  of  the  Act,  or  something  regulated  by  or  com- 
prised in  the  Act*  The  corporation  here  are  not  doing 
anything  by  virtue  of  the  Act  nor  anything  regulated 
by  or  comprised  in  the  Act,  but  are  exercising  powers 
outside  the  Act  and  vested  in  them  independently  of 
the  Act.  In  Beg*  v.  Croydon  and  Norwood  Tramways 
Co.  the  corporation  were  seeking  to  exercise  statutory 
control  over  the  tramway  company  in  relation  to  work 
of  the  tramway  company,  and  there  was  a  question 
whether  suoh  work  was  suoh  as  ought  reasonably  to 
satisfy  the  local  authority.  There  was  plainly  a  differ- 
ence falling  within  the  words  of  section  33.  That  case, 
therefore,  is  distinguishable  from  this.  I  agree  with 
the  Judgment  of  Vanghan  Willliams,  J.,  and  think 
this  appeal  must  be  allowed. 

Appeal  aUowed, 

Solicitors  for  the  plaintiffs,  WaUer  Webb  di  Co.,  for 
Stanley,  Waahroughs,  &  Dogg^,  Bristol. 

Solicitors  for  the  defendants,  Bobins,  Burgee,  A  Co,, 
for  D.  T.  Burgee,  Bristol 


From  Q.  B.  Div.  June  10. 

Obesham  Lifb  ABstTBAircB  SoaBTT  V.  Sttlbs.  (a.) 

Inland  revenue-^Inoome  taan^Life  aeeuranoe  company^-' 
Annuitiee  paid  out  of  pro/Ue  or  gaine^S  &  6  Viet,  c 
35,  «.  102,  echedule  2>.,  r.  4. 

A  life  ineuranee  company,  which,  in  addition  to  iie 
ordinary  bueineee,  carries  on  the  bueineee  of  selling 
annuUiee  for  a  lump  sum,  ie  nci  entitled  to  deduct  the 
amount  paid  in  reepect  of  such  annuities  from  its  gross 
income  for  the  purpose  of  assessment  to  income  tax,  but 
such  annuities  are  liable  to  income  tax  in  the  hands  of 
the  company  as  sums  payable  out  of  profits  and  gains 
within  the  meaning  ofbAQ  Viet.  e.  35,  a.  103. 

Decision  of  the  Queen's  Bench  Division,  ante,  p.  480, 
24  Q.  B.  D.  600,  affirmed. 

Appeal  from  the  decision  of  a  divisional  court 
(Pollock,  B.,  and  Hawkins,  J.),  reported  ante,  p.  480, 
24  Q.  B.  D.  500,  where  the  facts  are  fully  stated. 

The  Gresham  Life  Assurance  Society,  in  addition  to 
the  ordinary  business  of  a  life  assurance  society,  is  in 
the  habit  of  granting  annuities,  the  consideration  for 
which  is  a  lump  sum  paid  down. 

They  claimed,  for  the  purpose  of  assessment  to  income 
tax,  to  deduct  from  their  gross  receipts  the  amount 
annually  paid  by  them  in  fulfilment  of  these  annuity 
contracts. 

(a.)  Beported  by  A.  P.  Pbroival  Ejup,  Esq.,  Barrister- 
•t-Law. 


The  Commissioners  of  Income  Tax  refoaed  to 
the  deduction,  and  stated  a  case  for  the  opinion  of  the 
Queen's  Bench  Division. 

The  Divisional  Oourt  upheld  the  decision  of  tts 
commissioners,  and  the  Gresham  Life  Asanranoe  Sodetj 
appealed. 

Sir  Horace  Davey,  Q.C.,  Lundey  Smith,  Q.a,and 
W.  Foohs,  tot  the  appellants.— The  society  carries  on 
the  business  of  selling  annuities,  and  ito  proAts  and 
gains  are  ito  receipto  after  subtracting  the  cxpeDditnn 
necessary  to  obtain  those  receipts.  The  anms  pirfd 
annually  by  way  of  annuities  are  part  of  anch  neosnaiy 
expenditure,  and  are  net  annuftiea  payaUo  out  of  saek 
proflto  and  gains. 

They  cited  Last  ▼.  London  Asnaranee  Oorporatimi,  32 
W.  B.  702,  12  Q.  B.  D.  889. 

Sir  Edward  Clarke,  8.G.,  and  Danekwerts,  for  the 
Grown. — ^These  annuities  are  payable  out  of  the  proAti 
and  gains  of  the  society  within  the  meaning  of  seotion 
102,  and  schedule  D.,  rule  4,  of  5  ft  6  Vict  c  35, 
Alexandria  Water  Co.  v.  Musgratfe,  11  Q.  B.  D.  174, 
31  W.  B.  Dig.  90.  The  object  of  the  Act  was  to  faoOi- 
tote  collection  of  income  tax,  and  the  society,  when  it 
has  paid  the  tax,  will  be  able  to  deduct  it  from  ths 
annuity  paid  to  each  annuitant 

Lurnky  Smith,  Q.O.,  replied. 

Lord  EsHSBy  M.B. — In  my  opinion  this  cass  ii 
governed  by  the  rule  of  construction  which  we  lad 
down  in  Alexandria  Water  Co.  v.  Musgrawe  as  applied 
to  rule  4  of  schedule  D.,  which  is  the  rule  now  hi 
question.  It  cannot  be  denied  that  this  sodsty  is  carry- 
ing on  the  business  of  selling  annuities — that  is  to 
say,  that  it  granto  annuities  in  return  for  the  paymeat 
down  of  a  lump  sum.  Now  what  ia  the  profit  of  this 
business  on  which  the  Goverment  is  entitled  to  reosifs 
income  taxP  If  it  were  not  for  section  102  sad 
schedule  D.,  rule  4,  there  can  be  no  doubt  that  the  in- 
come on  which  the  society  would  be  asaesaed  would  bs 
the  difference  between  what  they  receive  aa  the  reoaipti  ol 
the  business  and  what  they  spend  in  order  to  obtain 
those  receiptB.  That  is  the  way  in  which  an  ordinary 
tradesman's  net  profit  is  arrived  at.  Now  the  reosipti 
of  this  business  would  be  principally  the  lump  sui 
paid  by  the  annuitants,  and  the  expenses  of  obtainias 
thoae  receipto  would  include  not  only  the  wages  of 
clerks  and  ordinary  ofQce  expenses^  but  also,  witheat 
doubt,  the  amounto  which  the  society  has  to  pay 
each  year  in  respect  of  such  annuities.  The  bataM> 
therefore,  would  be  the  sum  on  which,  if  it  were  not 
for  section  102  and  schedule  D.,  rule  4,  the  sook^ 
would  have  to  pay  income  tax.  But  that  acotioa  aad 
that  rule  lay  down  an  entirely  different  priadpls  for 
the  purpoae  of  getting  at  the  aum  on  wliich  inooaie  tai 
is  to  be  paid.  That  would,  no  doubt,  b^  an  imouais 
hardship  to  the  society  if  it  were  not  for  the  osbih 
pensatory  dausea  enabling  them  to  deduct  the  aaooat 
of  income  tax  on  annuitiee  paid  by  tbem  from  the 
annuities  when  paid  to  their  annuitants.  The  seetisa 
and  rule  do  not  alter  the  amount  received  1^  Um 
Government,  they  only  alter  the  mcithod  of  collacfioBi 
and  oblige  the  society  to  odleot  the  tax  for  the 
Government  instead  of  the  tax  collector.  In  spita  of 
the  compensatory  dauaee,  in  some  oaaca  no  dooM 
there  will  be  hacdahip,  but  that  muat  not  prewnt  ai 
from  putting  a  construction  on  the  Act.  All  taring 
Aoto  are,  to  some  extent,  tyrannical,  and  ta^oi' 
greater  burdens  on  some  people  than  on  otheis. 

In  the  Alexandria  Water  Co.*s  ease  we  held  that,  for 
the  purpose  of  assessment  and  liability  to  inooBM  ttt 
profita  and  gaina  meant  the  trade  reoeipta,  and  tts^ 
hi  making  up  the  debit    side  of  the  account,  < 


interest  on  the  money  must  not  be  taken  into  asssaafc 
It  ia  troe  that  but  foi  the  ieetion    and  nle  «^ 
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animal  interest,  and,  in  the  present  case,  these 
annnities,  woald  be  taken  into  acooont,  but  the  rule 
says  that  no  dednotion  shall  be  made  on  account  of  any 
annual  interest  or  any  annuity  or  other  annual  payment, 
and  as  we  have  held  in  the  Alexandria  Water  Oo.*$ 
COM  that  annual  interest,  although  paid  out,  must  not 
be  deducted  from  the  gross  receipts ;  so  now  we  must 
hold  that  the  sums  annually  paid  by  the  society  as 
annuities  must  not  be  deducted  from  their  receipts,  but 
that  income  tax  must  be  paid  upon  such  sums  by  the 
society.  For  these  reasons  I  think  that  the  Difisional 
Oouit  was  right,  and  that  this  appeal  fails. 

LnTDLBT,  Li  J. — I  confess  that  I  have  had  some  doubt 
as  to  the  proper  construction  of  section  108,  but  I  have 
come  to  the  conclusion  that  the  Divisional  Ck>urt  was 
right*  The  case  really  turns  on  section  108  and  rule  4 
of  sokedule  D.  of  the  Act  of  1842,  and  the  oonstrnotion 
put  upon  them  by  this  court  in  the  case  of  the  Alex- 
andria Water  Oo.  ▼•  Jfuigraw.  It  is  obvious  that  the 
principles  laid  down  by  tiiat  section  and  rule  for  ascer- 
taining the  balance  liable  to  income  tax  are  widely 
diil^rent  from  those  which  are  ordinarily  employed  iu 
ascertaining  the  net  profit  of  a  trade.  I  think  that  the 
words  '*  profits  and  gains  '*  used  in  the  section  and  rule 
mean  not  the  net  profit  after  deducting  losses  and 
expemaMt  but  the  credit  side  of  the  account— the  trade 
receipts,  and,  therefore^  that  these  annuities  are  payable 
out  of  profits  and  gahis  which  are  brought  into  charge 
by  virtue  of  this  Act.  It  is  true  that  they  are  not  pedd 
out  of  the  net  profits  of  the  concern,  but  I  think  they 
are  paid  out  of  profits  and  gains  within  the  meaning 
of  the  Act,  and  are  therefore  chargeable,  and  cannot  be 
dedncted  firom  the  amount  on  which  income  tax  is  pay- 
able. That  is  the  construction  put  upon  the  rule  in  the 
Aleooandria  owe,  and,  therefore,  having  regard  to  that 
case,  I  think  the  Divisional  Court  was  right,  although, 
as  I  have  said,  I  feel  some  doubt  about  it. 

Lopes,  LJ.— Bu^  for  the  remarks  of  my  brother 
Undley  I  should  have  said  that  I  had  no  doubt  that  the 
Judgment  appealed  from  was  right.  I  entirely  agree  in 
the  view  taken  by  the  Master  of  the  Bolls.  No  doubt, 
if  it  were  not  for  the  rule  and  section,  the  appellants 
would  be  entitled  to  deduct  these  payments  iu  ascer- 
taining their  profits,  but  a  different  principle  of  assess- 
ment and  a  different  machinery  for  collection  is  given  by 
the  Act.  The  question  is  as  to  the  meaning  in  the  Act 
of  ''profits  and  gains.''  In  my  opinion  the  phrase 
means  not  net  profits  but  trade  receipts,  and  this  view  is 
strengthened  l^  readhug  section  108.  I  can  see  nothing 
hazth  or  unroasonable  in  this  construction.  No  doubt 
the  society  are  made  primarily  liable  for  the  payment  of 
income  tax  on  these  annuities,  but  they  have  full 
authority  to  deduct  the  amount  paid  on  each  annuity 
wlien  they  are  paying  it  to  the  annuitant.  Oar  deoision 
is  in  accordance  with  the  Alexandria  Water  Oo.  v. 
Muegrave  and  the  principles  there  enunciated,  and 
therefore  I  think  that  this  appeal  must  be  dismissed. 

Appeal  diimieeed. 

Solicitor  for  the  appellants,  B.  Z.  Devomhire, 

Solicitor  for  the  Grown,  Solidtar  of  Inland  Bevenue, 


WlA  <Soutt  Of  Smtii  e. 

CoBFOSAxioH  OF  Bacuf  V,  Smuh.  (a.) 

Local  government — Apportioned  expeneee-^**  Owner  "— 
Validity  of  nofiee— iZscsiver  appoinUd  in  odMn^ 
PtoUie  EMth  Af^  1875  (88  «  89  Ftfc(.  e.  55),  u.  8, 
4,  150. 

A  receiver  of  rente  and  pro/Itt  appointed  in  an  action 
ie  not  wUhin  the  term  **oumer**  in  eedion  4  of  the 
PMic  BeaUh  Aet,  1875. 

Adjourned  summons. 

The  urban  authority  of  the  borough  of  Bacup,  in 
July,  1886,  served  upon  one  Hitchen  (a  receiver  of  the 
rents  and  profits  of  certain  premises  appointed  in  an 
action)  a  noUoe  under  section  160  of  the  Public  Health 
Act,  1875,  requiring  him  to  level  and  make  good  part  of 
a  road  upon  which  the  said  premlBes  abutted.  The 
notice  was  not  complied  with,  and  the  urban  authority 
executed  the  works  mentioned  iu  the  notice,  and  the 
expenses  were  apportioned,  and  notice  of  the  apportion- 
ment served  upcm  Hitchen,  who  repudiated  all  liability. 
In  consequence  thereof  a  demand  for  payment  was 
served  upon  him  in  aooordance  with  section  857  of  the 
Act. 

The  urban  authority,  having  obtained  leave  to  do  so, 
brought  this  action  by  way  of  originating  summons 
against  the  trustees  of  the  will  of  tiie  testator  whose 
estate  was  the  subject  of  the  action  in  wliich  Hitchen 
had  been  appointed  receiver,  for  an  account  of  what  was 
due  to  them  as  urban  authority  in  respect  of  the  appor- 
tioned expenses,  and  that  their  charge  on  the  premlBes 
might  be  enforced  by  a  sale  iu  default  of  payment. 

Upfohn,  for  the  plaintiffs,  the  urban  authority, 
argued  that  the  receiver  was  withtai  the  definition  of 
the  term  "  owner  "  in  section  4  of  the  Act. 

He  referred  to  Bddleeton  v.  Frande,  7  0.  B.  N.  S.  568 ; 
Peek  V.  Waterloo  Board  of  Health,  18  W.  SL.  858,  8  H. 
&  0.  709;  Oooh  v.  Montagu,  80  Vr.  B.  684,  L.  B.  7  a B. 
418 ;  Mayor,  Ac,  of  8t.  Heteae  v.  Kirkham,  84  W.  B. 
440,  16  Q.  B.  D.  403. 

Byrne,  Q,0.,  and  Warrington,  for  the  defendant.— A 
receiver  appointed  in  an  action  is  neither  agent  nor 
trustee  for  any  other  person  within  section  4. 

Upjohn  replied. 

Ohittt,  J. — ^It  is  admitted  tliat  no  charge  lias  been 
created  unless  the  notice  was  a  good  one.  Whether  it 
was  good  depends  on  section  4  of  the  Public  Health 
Act,  1875.  This  is  a  defining  section,  and  in  the  long 
list  of  terms  there  given  the  word  *'  owner"  occurs,  and 
it  is  defined  as  "  the  person  for  the  time  being  receiving 
the  rack  rent  of  the  lands  or  premises  in  connection 
with  wliioh  the  word  is  used,  whether  in  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  lands  or  premises 
were  let  at  a  rack  rent."  The  notice  here  was  served 
on  the  receiver  appointed  in  an  action,  by  the  court. 
Now,  a  receiver  is  not  in  the  position  of  agent  for  other 
persons,  nor  is  he  a  trustee.  He  is  appointed  by  order 
of  the  court  He  is  responsible  to  the  court,  and  cannot 
obey  the  orders  of  any  party  to  the  action,  and  in  no 
sense  can  he  be  said  to  be  the  agent  of  the  parties  at 
whose  suit,  or  at  the  suit  of  one  of  whom,  he  has  been 
appointed.  Now,  I  am  not  at  liberty  to  cliange  the 
words  used  in  this  section — agent  or  trustee— so  as  to 
make  them  indudo  a  person  who  has  not  this  capacity. 

(a.)  Beported  by  Y.  db  8.  Fowxi,  Esq.,  Banirter-at- 
Law. 
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To  do  80  wotdd  be  to  osarp  legislative  power.  And  it  ia 
to  be  borne  in  mind  that  what  I  hate  to  constme  is 
itself  a  defining  section,  which,  in  order  to  avoid 
ambiguity,  defines  the  term  in  question  with  the  object 
of  making  its  meaning  dear.  Mr.  Upjohn  ingeniously 
argued  that  the  words  "  whether  on  his  own  account  or 
as  agent  or  truiftee  for  any  other  person  "  in  the  section 
should  be  considered  as  in  brackets,  so  as  to  make  the 
term  "owner"  equivalent  to  any  person  who  is  in 
receipt  of  the  rack  rent,  but  he  had  to  admit  that,  if 
this  were  the  meaning  of  the  language  used,  it  could 
not  be  said  that  a  mere  rent  collector  was  an  "  owner  " 
within  the  section,  because  it  is  clear  from  the  authori- 
ties and  the  other  sections  o2  the  Act  that  whoever 
is  "  owner  "  within  this  clause,  is  personally  liable. 
It  is  argued  that  I  am  to  read  these  words  in  brackets  as 
having  been  inserted  with  the  view  of  extending  the 
case  of  owners  to  persons  who  would  not  otherwise 
come  within  it.  Mr.  Upjohn  wants  me  to  expand  these 
words  so  as  to  make  them  include  some  other  person  not 
within  the  clause,  but  I  cannot  adopt  this  construction. 
Therefore,  upon  the  construction  of  this  olausCy  I  hold 
this  notice  was  not  a  good  notice. 

Onrionsly  enough,  the  defendant's  contention  that  a 
receiver  appointed  by  the  court  does  not  come  within 
the  words  used  in  this  section  reoeivee  additional  force 
from  legislation-^B.,  the  Act  to  amend  the  Nuisances 
Bemoval  Act  for  England,  1855  (18  &  19  Vict  c  181), 
which,  by  section  2,  defines  "  owners "  by  the  same 
words  as  those  used  in  the  Act  of  1875,  with  this 
remarkable  difference,  that  after  agent  or  trustee  are 
inserted  the  words,  "or  as  receiver  or  sequestrator 
appointed  by  the  Oourt  of  Ohancery,  or  under  any  order 
thereof,'*  and  for  the  purposes  of  this  Act  it  was,  of 
course,  held  that  a  receiver  came  within'  the  term 
*<  owner."  But  this  Act  was  repealed  by  the  Act  of  1875, 
so  that  at  this  date  Uie  Legislature,  having  before  it  the 
wider  definition  of  this  Act,  left  these  words  out  of  the 
definition  in  this  latter  Act. 

And  there  is  this,  too,  which  shows  even  more  strongly 
that  the  Legislature's  attention  was  directed  to  the 
terms  of  this  definition,  for  in  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  o.  ISO),  which  imme- 
diately preceded  the  Nuisances  Bemoval  Act,  1855,  there 
is  (section  250)  a  definition  of  "  owner  "  which  does  not 
include  a  receiver  or  sequestrator ;  the  definition  being 
expressed  like  the  other,  except  that  the  words  "  re- 
ceiver and  sequestrator  appointed  by  the  oourt"  are 
omitted. 

And  the  Legislature  did  so  advisedly,  beoaase  great 
hardship  might  have  been  caused  thereby  to  a  receiver  or 
sequestrator,  who  is  not  always  appointed  in  a  suit  to 
which  the  owner  of  the  premises  affected  is  a  party, '  for 
instance,  in  the  case  of  a  mortgage  by  a  tenant  for  life 
of  his  life  estate,  suppose  the  mortgagee  procures  the 
appointment  of  a  receiver,  and  then  the  tenant  for  life 
dies.  Under  the  construction  which  is  contended  for, 
the  receiver  would  be  "  owner"  within  the  Act  of  1875, 
and,  as  such,  he  would  be  personally  liable,  though 
without  any  fund  to  look  to  for  his  indemnity.  I  hold, 
therefore,  that  the  notice  given  in  this  ease  was  bad.  I 
may  add  that  the  Legislature  has  provided  for  the  ser- 
vice of  the  notice  under  section  267,  by  posting  it  on 
the  property  itself. 

Solicitors,  Woodcock^  Byland,  i  TatUtir^  tot  Woodcock 
A  8wB,  Haslingden ;  Torr,  Janeways,  QriblU,  A  Oddie, 


Ohan.  Div.  I 
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JolyS. 


A  r$  Edgb'8  Patest.  («.) 


Paicni^PetUion  for  revoeaiion  of  pofea*— lc«on  /» 
damages  in  QtMen*9  Bench  Division^A^pfiMiim  k 
transfer  pdUion  to  Queen's  Bench  iXvision— £,  8.C^ 
1883,  ord.  49,  r.  3. 

The  court  ujUI  order  a  transfer  of  a  jmC/Nob  /or 
revocation  of  a  patent  to  the  Queen's  Bench  Diriskn  to 
he  heard  hy  the  fudge  at  the  same  time  as  anadks/ir 
damages  before  a  fudge  and  jury  in  resped  ofthttme 
suhfed^matter. 

Petition. 

This  was  an  application  for  the  transfer  to  tlie 
Queen's  Bench  Division  of  a  petition  for  the  reroostiot 
of  a  patent  for  **  Blue,"  taken  out  by  one  of  tiie  dstaiA- 
ants,  in  order  that  the  petition  might  come  on  foe 
hearing  with  the  action  of  Edge  t.  HarriSM,  wM 
was  an  action,  set  down  for  trial  by  a  ja^s  sad 
jury,  for  an  injunction  to  restrain  the  defendanti  fnsi 
seUing  their  "Blue"  as  plaintifTs  "Blne,''asd  fm 
representing  it  as  Edge's  Blue,  and  also  elsiaiBg 
damages  for  conspiracy  and  fraudulent  sale. 

Bousftddf  tot  the  petitioner.— It  is  conTenient  for  iS 
parties  that  this  petition  should  oome  on  at  tiis  ssas 
time  as  the  trial  of  the  action.  It  la  a  cause  or  msttar 
within  ord.  49,  r.  8. 

T.  M.  Ooodeve,  in  (^position. 

NoBTH,  J. — ^I  am  of  opinion  that  it  is  oonveniaat  sad 
for  the  benefit  of  all  parties  that  this  petition  ibooU 
come  before  the  judge  who  tries  the  actioo,  tad 
subject  to  the  consent  of  the  President  of  the  Qsett'i 
Bench  Division  I  make  the  order  for  transfer. 

Solicitors,  Indermaur  &  Brown^  tot  B.  A  B>  C. 
Winder,  Bolton ;  Hare  A  Co.,  for  T.  ^  B.  C.  llMih 
Blackburn. 


Ohan.  Div. 
North 


Div.  I 


Jan.  29, 90. 

Skuheit  9.  Heskbih.  (5.) 
Mortgage '^Foredosure-^BedempHan'^BueBettise  ^ 
eumhrances-^ointure^Priarities^^uceesskn  jWfWi 
for  redemption^Oonveyance  to  trustees  "Oasmfa^ 
ing  Act,  1881  (44  A  45  Vict,  c  41),  is.  15,  26-0*- 
veyandng  Act,  1882  (45  db  46  VkL  c  39),  1. 11 
In  a  foreclosure  action  the  plaintijfs  were  Jtnt  td 
second  mortgagees  under  two  mortgages  mads  in  1^ 
a  fdntreas,  whose  jointure  was  charged  upon  ttssrf^jf 
a  settlement  made  in  1845,  was  the  third  inemmkoM; 
the  plaintiffs  were  also  fourth  mertgagees  under  «  wg" 
gage  made  in  1868 ;  and  there  were  a  number  of  fw<^ 
quent  incumlrancers  whose  priorities  were  aof  sKff' 
tained  and  who  had  not  proved  their  securities* 

An  order  was  made  that  the  Jointress  shsM  >*<«< 
months  to  redeem  the  plaintiffiB  as  first  and ^tamdefsn^ 
gagees ;  that,  if  she  did  not  redeem^  the  *<^ij*| 
incumbrancers  shouid  have  one  period  of  three  ■•«["  * 
redeem;  hut  that,  if  she  did  redeem,  the  }>I><"<^^ 
fourth  mortgagees,  should  have  a  peritd  of  rtm**fj! 
to  redeem,  subfett  to  the  Jointure,  and  the  •a'"«!^ 
incunibranoers  slwuld  have  a  further  period  sf  <■'• 
montht  in  which  to  redeem.     Ltberty  urns  ^  * 

(ck)  fieported  by  Fbahois  T.  Dvxa,  Esq.,  Bsiii*^**" 

Law. 
(6.)  Beported  by  J.  Tbusxkax,  Xaq.*  BanMr^^ 
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High  Ooubt. 


reefMm^n^lKxrfitfa  to  apjdy  to  Juive  a  conveyance  made  to 
trutteee  iHatead  of  to  tXe  party  TMmed  in  the  order. 

Doble  V.  Hanley,  33  IF.  JS.  409,  28  Gh.  D.  664,  and 
Vuij  V.  Parry,  Seiton  on  Decrees,  vol.  2,  part  1,  ith  ed., 
p.  1146,  foUowed. 

AoboD. 

This  WM  an  aotioa  for  foreoloeure  of  mortgages  on 
the  Haldon  Estate,  settled  bj  Lord  Haldon's  Estate  Aot, 
1865. 

The  plaintiffs  were  the  first  mortgagees  for  £85,000 
and  interest  secured  bj  two  mortgages  to  them  made  in 
1841.  The  third  inonmbranee  was  a  jointure  ot  £1,500 
a  year,  charged  upon  the  eetate  in  favour  of  Dowager 
Lsdy  Haldon,  the  widow  of  a  former  tenant  for  life,  by 
a  settlement  made  in  1845.  The  fourth  incumbrance 
wss  a  mortgage  to  the  plaintifb  made  in  1868,  to  secure 
£15,000  and  interest,  of  which  sum  £3,200  had  been 
piidofE. 

There  were  a  number  of  subsequent  incumbrances, 
the  priorities  of  which  had  not  been  ascertained.  Sub- 
Jest  to  these  mortgages  the  eetate  was  Tested  in  trustees. 

The  defendants  to  the  action  were  Dowager  Lady 
Haldon,  a  number  of  subsequent  incumbrancers,  Lord 
Haldon,  who  was  the  tenant  for  life,  the  Hon.  Laurence 
Wliam  Palk^  who  was  the  tenant  in  tail  in  remainder, 
an  hifant,  and  the  trustees  of  the  eetate. 

OemM'Sardyt  Q.C7.,  taidBramwell  Davis,  for  the 
pldntifb.— In  oase  the  Jointress  redeems  the  plaintiffs 
as  first  and  second  mortgagees,  the  plaintiffs,  as  fourth 
mortgagees,  ought  to  have  a  further  period  commencing 
from  the  determination  of  the  period  allowed  to  the 
lointress^  given  to  them  for  redeeming  her.  The  ten- 
dency of  the  oonrt  is  to  give  one  peiiod  of  redemption 
only,  bat  this  is  a  spedal  oase:  Dohle  v.  ManUy,  88 
W.  E.  409,  28  Oh.  D.  664;  PlaH  ?.  Mendd,  32  W.  R. 
918,  37  Ob.  D.  246 ;  and  OoUman  v.  LletoeUyn,  35 
W.  B.  82,  34  Oh.  D.  143.  The  defendant  incum- 
brancers who  have  not  proved  their  securities  or  shoim 
their  priorities  are  not  entitled  to  successive  periods  for 
redemption.  The  plaintiffs  also  ask  for  a  direction  that, 
in  case  the  Jointress  redeems,  the  estate  may  be  con- 
veyed to  trustees  :  Oonveyanciug  Act,  1881,  s.  15  ; 
Oonveyanoing  Act,  1882,  s.  12 ;  and  that  on  the 
plabtiiEB  redeeming  the  jointress  by  paying  her  back 
what  she  has  paid,  with  her  costs  and  arrears  of  Jointure, 
they  may  regain  the  priority  in  respect  ot  their  debt  of 
£85,000  and  what  they  will  have  paid  her  for  arrears  of 
jointore  and  costs,  over  the  future  payment  of  the 
jointure,  which  they  originally  had  in  respect  of  their 
debt  of  £85,000.  [North,  J.— With  respect  to  the  oon- 
▼eyanee  to  trustees,  let  the  order  be  in  the  usual  form, 
^th  liberty  to  apply  to  have  the  conveyance  made  to 
tnatees  instead  of  the  party  named  in  the  order.  That 
*iU  not  deprive  yon  of  the  benefit  given  by  Oonveyanoing 
Aots,  and  I  shall  have  control  over  the  way  in  which  it 
J»  worked  out.1 

Berhert  Lake,  for  Lady  Haldon.— If  Lady  Haldon 
ndeema  them,  the  plaintiffs,  as  fourth  mortgagees,  can 
only  redeem  her  subject  to  her  annuity.  The  order  in 
^  oaee  should  be  the  same  as  that  made  in  Parry  v. 
^Ty,  Seton  on  Decrees,  vol.  IL,  Part  L,  4th  ed.,  p. 
1U6. 

Frank  Evans,  for  a  defendant  incumbrancer.— I  ask 
for  a  sale  of  the  property.  [North,  J.— I  cannot  direct 
a  Bale  now.  There  is  no  eridence  of  the  value  of  the 
Property.  But  the  parties  can  hereafter  apply  for  a  sale 
at  any  time  untU  foreclosure.] 

J5.  B,  Ford,  Dauney,  F.  Thompson,  and  Henry 
TerreU,  for  other  defendant  incumbrancers. 

Ohadwyek  Bedley,  for  the  infant  tenant  iu  tail  in 
xenudnder. 

Fsmon  Bmith,  for  the  trtisteei. 


North,  J.— The  tendency  of  the  court  now  is  much 
greater  than  it  was  to  prevent  foreclosure  suits  con- 
tinuing for  years,  with  successive  opportunities  for 
redemption  given  to  the  parties ;  ordinarQy  it  gives  one 
period  in  the  first  instance  and  no  more. 

The  oase  which  lays  down  what  I  understand  to  be 
the  law  on  tiie  subject  at  present,  is  Dohle  v.  Manley, 
where  Ohitty,  J.  said  "  that  he  had  consulted  with  Kay 
and  Pearson,  JJ.,  and  that  they  were  all  unanimously 
of  opinion  that  where  the  defendants  did  not  appear, 
one  time  only  should  be  fixed  for  redemption,  whether 
the  statement  of  claim  alleged  that  they  were  entitled,  or 
only  that  they  '  claimed  to  be  entitled,'  to  incumbrances. 
To  fix  several  successive  periods  was  to  make  a  decree  as 
between  co-defendants,  which  should  not  be  granted 
except  upon  the   request  of   a   defendant.     If   any 
subsequent  mortgagee  appeared  and  claimed  to  have 
successive   periods    fixed,  the   court   would   have   to 
consider  whether  he  was  entitled  to  them."    Now  to 
apply  that   case  to   the  preeent ;    in   that    case  the 
defendants  did  not  appear ;  in  the  present  there  are  a 
good  many  defendants,  at  any  rate,  that  do  appear,  and 
some  request  to  have  successive  foreclosures.    Then,  to 
apply  that  Judgment,  it  is  for  them  to  show  that  they 
are  entitled  to  this.    If  they  can  make  a  case  showing 
it  right  that  successive  periods  be  given,  the  court  can 
do  it ;  but  as  it  was  put  in  the  case  dtedi  they  are  the 
persons  to  point  out  why  it  should  be  done;  and,  I 
think,  to  entitle  them  to  such  an  order  they  must  put 
the  court  in  possession  of  materials  upon  which  it  can 
make  the  order  they  ask.    In  the  present  oase  there  are 
a  great  nrmber  of  defendants,  and  their  priorities  are 
not  admitted,  and  the  mortgagees  have  not  proceeded  to 
prove  their  securities.    I  disclaim  altogether  the  duty, 
if  each  had  proved  his  security,  to  proceed  to  sort  them 
out,  and  to  make  a  decree  giving  successive  periods  for 
redemption,    based   upon   my   investigation   of    their 
respective  securities.    Of  course,  I  could  not  do  that. 
No  doubt,  if  one  had  the  dates,  primd  fade,  in  the 
absence  of  anything  else,  that  would  be  their  order  of 
priority ;  but  it  would  not  always  be  so,  because  there 
may  be  tacking,  or  consolidation,  or  something  of  that 
kind.    It  is  impossible  for  me  now  to  make  any  declara- 
tion as  to  the  priorities  of  the  parties. 

Then  I  have  asked  in  vain  for  any  authority  showing 
that  I  can  direct  an  inquiry  as  to  what  their  priorities 
are,  and,  when  that  has  been  answered,  can  make,  oh 
further  consideration,  for  the  first  time,  a  decree  for 
foreclosure  according  to  the  priorities  so  ascertained  by 
an  inquiry  in  chambers.  I  am  not  in  a  position  to 
do  it.  The  case  relied  on  by  counsel  for  the  later 
incumbrancers  seems  to  me,  as  far  as  I  can  Judge  from 
such  a  slight  examination  as  I  can  give  it  here,  to  be  an 
authority  directly  against  their  contention  instead  of  in 
favour  of  it. 

This  is  a  oase  in  which  I  ought  to  adopt  the  general 
practice  of  the  court  at  the  present  day,  in  the  absence 
of  special  circumstances,  and  not  to  give  the  defendants 
separate  periods  for  redemption.  As,  however,  the 
plaintiffs,  in  their  capacity  of  fourth  mortgagees,  ask  for 
a  period  of  redemption— and  as  that  is  what  all  those 
behind  them  wish  (except  that  it  is  not  going  so  far  as 
they  want),  and  it  is  for  their  benefit,  because  it  gives 
them  longer  time — I  will  give  the  plalntiiEs  a  further 
period  of  three  months,  and  give  the  subsequent  mort- 
gagees a  third  period  of  three  months. 

As  regards  the  right  of  the  plaintiffs  to  redeem  the 
Jointress  if  she  pays  them  off,  I  do  not  see  my  way  to 
giving  such  a  spedal  direction  as  Mr.  Ooaens-Hardy  asks 
for,  and  for  this  reason.  If  the  plaintiffs  are  redeemed 
the  Jointress  will  have  paid  them  £85,000 ;  she  will  then 
stand  in  the  position  of  first  mortgagee;  she  will 
then  have  the  right  to  have  the  first  mortgages  assigned, 
I  will  not  say  necessarily  to  any  party  she  may  name, 
because  difBoultleB  may  arise  if  tiiey  are  assigned  to  a 
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penon  outside  the  suit.  But  her  right  to  have  the 
charges  kept  alive  in  some  way  is  dear,  a>id  it  is  not 
neoessary  at  present  to  consider  how.  But,  assuming  the 
oharges  are  kept  alive  for  the  benefit  of  the  jointress, 
when  she  has  paid  them  off,  then  the  plainti[fls  come 
forward  again  as  fourth  mortgagees,  and  ask  me  to 
direct  that  the  first  and  second  mortgages  shall  be 
transferred  to  them,  or  some  nominee  of  theirs,  by  the 
jointress,  subject  to  their  paying  to  her  all  that  she  has 
paid  to  redeem  the  first  and  second  mortgages,  and  also,  of 
course,  her  own  costs  and  all  arrears  of  her  jointure,  but 
without  making  any  provision  for  the  jointure  itself; 
and  it  is  said  that  she  will  be  in  the  same  position  as 
now,  she  will  be  jointress  subject  to  the  £85,000.  But 
as  the  jointress  has  a  right'  to  redeem  in  priority  to  the 
fourth  mortgagees,  she  might  then  have  a  right  to  say, 
"Hand  back  to  me  what  you  have  compelled  me  to 
transfer  to  you,  and  transfer  it  to  me."  That  may  go 
on  from  time  to  time,  and  I  do  not  see  the  end  of  it. 

What  the  plaintifEs  are  entitled  to  as  fourth  mort* 
gagees  is  to  have  a  transfer  by  the  jointress  of  all  the 
property  to  them  subject  to  her  jointure,  in  the  same 
way  as  was  decreed  in  the  case  of  Farry  r.  Farry,  with 
respect  to  an  annuity,  which  seems  much  the  same 
thing.  It  is  said  it  would  be  a  hardship  on  tiie  plaintiffs, 
who  have  the  two  first  mortgages,  to  put  the  jointress 
over  them.  Supposing  that  tiie  jointress  had  com- 
menced proceedings  for  foreclosure  and  redemption,  she 
might  have  redeemed  the  present  plaintiffs  as  first  and 
second  mortgagees,  and  then  the  plaintiffs,  as  fourth 
mortgagees,  would  be  entitled  to  redeem  her.  It  may 
be  that  in  that  case  she  would  have  to  transfer  to  them, 
and  to  part  with  the  securities  which  they,  calling  on  her 
to  redeem,  were  entitled  to  call  for.  But  then  she  might 
be  in  a  diOlculty,  because  she  was  the  person  who,  as 
plaintifi^  had  set  the  ball  rolling.  In  the  present  case  it 
is  the  plaintiffs  who  have  done  that,  and  if  they  insist  on 
their  right  to  take  away  from  her  the  property  she  has 
acquired  by  redeeming  them,  it  seems  to  me  they  can 
only  do  it  subject  to  the  charge  in  her  favour  which  is 
admittedly  prior  to  them.  Therefore,  I  do  not  see  my 
way  to  make  any  order  as  between  them,  excepting  that 
upon  the  plaintiffs,  as  fourth  mortgagees,  paying  to  the 
jointress  idl  that  shall  be  found  due  upon  taUng  the 
accounts,  which  wHl  indnde  all  arrears,  then  she  shall 
convey  to  them  subject  to  the  jointure. 

It  the  jointress  does  not  redeem,  she  will  be  fore- 
closed ;  there  will  then  be  an  account  of  what  is  due  to 
the  pladntiffs  on  all  their  mortgages,  and  the  others  will 
be  foreclosed  unless  they  pay  in  three  months ;  so  there 
will  be  a  second  period  in  that  case  instead  of  a  third. 

Solioitors,  Wood,  Biggi^  A  Nuuih^  for  H,  if.  Jomu^ 
Exeter;  Liku^  Beaiimoni,  A  Lake;  (7.  8.  A  H»  Bran- 
don ;  BurrowSf  Barne$f  A  Pears  ;  C*  B.  DaUon  ;  J.  (7. 
Siogdxm;  Finney ^  Thomoi,  A  Oo.;  B.  J.  Rickarde  ; 
CarlieU^  Unna^  A  Eider ;  Simpeont  Hammondf  A 
Bicharde* 


^^iSj.}  Feb.  15,  S4.  28. 

DmrcAK  9.  DixoK.  (a.) 

If^ant-^SeUkmen^VMahle  eonirac^In/anW  Belief 
Ad,  1874. 

An  infant  of  eighteen  yeare  of  age,  hy  an  anie-nupUdl 
eontraetf  seUled  certain  revereionary  intereett.  After 
attaining  twenty-one  $he  gave  notice  to  the  trutieea  of 
her  deeire  to  reednd  the  eetUement,  on  the  ground  that  it 
ioae  void  under  the  Infante*  Belief  Ad,  1874. 

Held,  that  ihe  oontrad  woe  oiUy  voidaUe-^le.,  valid 

(a.)  Eepoited  by  J.  W.  Oshai  Ssq.»  Baarittor««t-IiAW. 


unta  repudiated^and  not  void,  and  tJui  it  vm  Mi 
within  the  InfanU*  Bdief  Ad,  1874. 

Trial  of  preliminary  questions  of  law. 

In  this  action  the  plaintiff,  Alice  Margaret  Akzm* 
drina  Duncan  (or  Dixon),  claimed  a  declaration  that  ■■ 
ante-nuptial  contract  of  marriage,  dated  the  Slat  o( 
Januaxy,  1878,  in  the  Scotch  form  was  void,  and  tfast 
the  property  comprised  therein  ought  to  be  reeonvtfsd 
and  transferred  to  her.  The  defendants  were  Geoiie 
Dixon,  the  husband,  the  trustees  of  the  settlemeDt,  laft 
an  infant  son  of  the  marriage. 

By  the  deed  in  question  certain  propettj  of  tb» 
husband,  and  a  reversionary  interaat  in  real  laft 
personal  eetate  together  with  a  sum  of  money  beioogiBg 
to  the  wife,  were  settled  upon  trust  for  the  plamttiE  fu 
life  for  her  separate  use,  remainder  to  the  hosbsaA 
should  he  survive,  with  remainder  to  the  ohildrsn  ol  ths 
marriage. 

The  plaintiff  on  the  24th  of  April,  1878,  iats- 
married  with  George  Dixon,  being  then  d^^item 
years  old,  having  been  bom  on  the  14th  of  DeessOMr, 
1859. 

On  the  Snd  of  August,  1883,  a  decree  was  pronoonori 
by  a  Scotch  court  dissolving  the  marriage  at  the  uistaBfla 
of  the  husband. 

In  1884  the  plaintiff  recovered  judgment  in  a  8eotA 
court  against  the  trustees  of  the  eetflemsBt  foe 
arrears  of  the  income  up  to  the  date  of  the  diamliitiQB 
of  the  marriage. 

In  September  of  the  same  year  the  plaintiff  gin 
notice  to  the  trustees  of  the  settlement  thst  die 
repudiated  and  disaffirmed  the  settlement,  on  the  giotnd 
that  she  was  an  infant  at  the  date  of  it,  and  donddlsd 
in  England. 

On  the  13th  of  November,  1888,  the  writ  in  tk 
present  action  was  issued,  seeking  the  dedaralioB  abofs 
stated. 

The  following  preliminary  questions  of  law  «en 
set  down  for  decision,  and  now  came  on  for 
hearing: — 

1.  Whether  the  marriage  contract  was,  as  agafaist  tht 
plaintiff,  void  ah  initio. 

2.  Whether  the  said  contract  was,  as  regsidi  the 
plaintifi^  voidable  (as  distinguished  from  void)  a(  isitM 
at  her  instance. 

WamiingtMk,  Q.O.,  and  Bxbton,  for  the  pWatHL- 
This  marriage  contract  was  void  oh  iniUo,  as  the  pliii- 
tiff  was  an  infant  when  it  was  entered  into,  sod  it 
could  not  be  ratified  after  she  came  of  age,  as  ^^ 
under  coverture,  and  also  by  reason  of  sections  1  sod  1 
of  the  Infants'  Belief  Act,  1874.  Sectioos  ivAtd 
that  Act  are  as  follows  :— 1.  All  oontraote,  whethsr  vj 
spedalty  or  by  simple  contract,  henceforth  eotsced  iito  by 
infants  for  the  repayment  of  money  lent  or  to  be  kali 
or  for  goods  suppUed  or  to  be  supplied  (other  than  ooa- 
tracts  for  necessaries),  and  aU  accounts  stated  wi*^ 
f ants  shall  be  abeolutdy  void ;  provided  alvajt  w 
this  enactment  shall  not  invalidate  any  oontnot  v» 
which  an  infant  may  by  any  existing  or  f utue  sMMb 
or  by  the  rules  of  common  law  or  equity  enter,  e»^ 
sudi  as  now  by  law  are  voidable.  2.  No  action  shsU  be 
brought  whereby  to  charge  any  person  »P<«J2 
promise  made  after  full  age  to  pay  any  debt  ««*■**• 
during  infancy,  or  upon  any  ratification  made  after  fUi 
age  of  any  promise  or  contract  made  dutfag  i'^jp* 
whether  there  shall  or  shall  not  be  any  new  o«"*^ 
tion  for  such  promise  or  ratification  after  fall  age.  W 
can  any  act  of  aoquiosoenoe  bind  the  wife,  the  iatsw* 
settled  by  her  being  reversionary:  amith  ▼•/•*!; 
30  W.  R.  451,  18  Ch.  D.  631;  Saoleav.  Bf^J* 
W.  B.  866,  13  App.  Oas.  61.  Section  1  of  the  Ast  ol 
1874  most  be  read  generaUy  as  applying  to  •"  "J 
contracts  of  an  infant:  Eie  pairte  Jcmee,  In  ft  J^^ 
W.  R.  747,  18  Oh.  D.  109.    The  tnd  leotiM  ahe  » 


Vol.  XXXVin.     [An*. «.  1880.]    THE  WEEKLY  REPORTEB. 


701 


High  Coubt. 


DuifCAN  V.  DncoK. 


High  Coubt. 


general :  Coxhead  ▼.  Mulli$,  87  W.  B.  136,  3  0.  P.  D. 
439;  Northeote  ▼.  Doughty,  4  0.  P.  D.  385,  28  W.  B. 
Dig.  106  ;  and  DUcham  ▼.  Worrall,  29  W.  R.  59,  5 
0.  P.  D.  410. 

They  cited  also  King»man  ▼.  Kingiman,  29  W.  B. 
207,  6  a  B.  D.  122  ;  and  Ex  parte  Kibble,  In  re 
OnOMJO,  23  W.  B.  433,  L.  B.  10  Ob.  373. 

8.  Hall,  Q.O.,  and  E.  Ford,  for  the  defendant*.— 
Before  1874  this  settlement  would  have  been  voidable. 
That  Aet  makes  no  difference  in  the  law  as  to  ante-nnp- 
lial  oontraoto  by  an  infant.  "  Voidable,"  as  applied  to  a 
contract,  means  valid  until  it  is  rescinded,  not  invalid 
nntil  ft  is  confirmed.  The  onus  of  proof  that  the  con- 
tract  is  cancelled  lies  on  the  plaintiff :  Oakei  ▼.  Tur^ 
gttand,  L.  B.  2  E.  ft  I.  App.  325,  16  W.  B.  H.  L. 
Dig.  15.  The  plaintiff  condrmed  the  settlement  by 
bringing  an  action  on  it,  and  has  also  reoei?ed  benefits 
nnder  it.  Section  1  of  the  Act  of  1874  deals  only  with 
certain  specified  contracts ;  the  contracts  aimed  at  being 
those  with  money-lenders.  If  all  contracts  were  void 
under  section  1,  what  was  the  necessity  of  section  2  P 

Wartningtan,  Q.C.,  replied. 

Ebxxwioh,  J. — On  the  argument  of  the  point  of  law, 
which  has  now  to  be  decided,  the  Tnfants'  Belief  Act, 
1874,  was  freely  criticised.  Farther  consideration  has 
convinced  me,  not  only  that  the  questions  then  dis- 
cussed were  real  and  serious,  but  that  there  are  many 
others  of  at  least  eqaal  difficulty.  It  is  not,  however, 
convenient  to  discuss  the  provisions  of  the  Aet  further 
than  is  necessary  for  the  decision  before  me,  and  I  must 
not  be  understood  to  intimate  an  opinion  on  any  ques- 
tions not  decided.  Nor  is  it  necessary  to  discuss  at 
length  the  law  respecting  infants'  contracts  independ- 
ently of  the  Act.  Suffice  it  to  say  that  such  contracts 
are,  with  some  exceptions  or  qualifications,  which  there 
is  no  need  bera  to  rpecifjr,  voidable — which  term  I 
nnderstand  to  mean  that  they  are  ?alid  until  repudiated. 
It  was  suggested  in  argument  that  ''voidable"  may 
equally  well  signify  **  invalid  until  confirmed  *' ;  but  to 
my  mind  that,  apart  from  the  ordinary  use  of  language, 
does  not  express  tho  technical  sense  of  the  word.  As 
regards  those  contracts  which  operate  as  covenants  and 
affect  property,  I  apprehend  that  you  must  look  back  to 
the  date  of  tire  contract  for  tho  purpose  of  ascertaining 
its  operation,  and,  uule«s  there  has  been  a  subsequent 
repudiation  within  the  limits  of  time  and  in  the  manner 
allowed  by  law,  treat  it  as  binding  the  property  accord- 
ing to  the  expressed  intention  of  the  instrument.  For 
that  I  have  the  high  authority  of  Sir  George  Jessel, 
who,  in  Smith  v.  Luccu,  says:  "If,  therefore,  this 
is  a  covenant  to  settle  the  future-acquired  property 
of  the  wife,  and  nothing  more  is  done  by  her,  the 
covenant  will  bind  the  property.  There  is  no  reason,  so 
far  88  I  am  aware,  for  distinguishing  a  voidable  covenant 
from  any  other  covenant ;  till  it  is  avoided  it  is  a  binding 
covenant."  There  are,  no  doubt,  to  be  found  expres- 
sions of  other  judges  apparently  in  conflict  with  this,  as, 
for  instance,  the  language  of  Lord  Oairns  in  Godrington 
V.  Godrington,  24  W.  B.  648,  L.  IL  7  H.  L.  854,  but  it 
must  be  borne  in  mind  that  in  cases  of  that  class  (to 
which  this  also  belongs)  the  guondcnn  infant  is  claiming 
to  repudiate  the  settlement,  and  other  parties  are  en- 
deavouring to  set  up,  adversely  to  that  claim,  conduct 
or  acts  equivalent  to  ratification.  The  language  of 
Judgments  in  such  cases  is  directed  to  those  contentions, 
and  must  not  readily  be  construed  as  expressing  a  differ- 
ence from  Sir  G^rge  Jesael's  statement  of  the  law. 

This  so  far  brings  the  present  case  within  section  1 
of  the  Infante*  Belief  Act,  1874,  that  it  takes  it  out  of 
the  proviso.  In  other  words,  the  contract,  being  void- 
able,  it  not  by  the  proviso  excepted  from  the  operation 
of  the  earlier  part  of  the  section.  Before  oonstdering 
the  earlier  part  let  me  put  aside  the  deoisions  which  have 


been  quoted  on  section  2— decisions  mainly  directed  to 
the  question  whether  a  promise  of  marriage  is  a  con- 
tract within  it,  and,  if  so,  what  is  the  proper  application 
to  such  a  promise  of  the  provision  respecting  ratifica- 
tion. I  do  not  say  that  it  was  useless  to  refer  to  those 
authorities.  I  think  that  the  case  could  not  have  been 
thoroughly  argued  without  a  reference  to  them,  and  at 
one  time  I  thought  that  they  would  throw  more  light  on 
the  question  for  my  decision  than  they  now  appear  to  do» 
In  the  reeult  I  pass  them  by  with  less  hesitation  because 
I  find  it  difficult  to  connect  the  1st  and  2nd  sections  of 
the  Act  together  so  as  to  make  a  coherent  whole,  and  I 
do  not  understand  how,  if  the  2nd  section  receives  the 
wide  construction  which  was  given  to  it  by  the  Lord 
Ohief  Justice  in  Coxhead  v.  MuUii,  there  is  much,  if 
anything,  left  for  the  operation  of  the  1st  section.  This 
ponle,  if  it  be  one,  I  must  leave  for  solution  elsewhere 
or  on  another  occasion. 

The  contract  in  this  case  is  what  ib  sometimes  termed 
a  marriage  contract,  but  the  more  familiar  description  to 
us  is  that  of  a  marriage  settlement.  Is  a  contract  of 
that  character  within  the  purview  of  the  Act  P  For 
the  present  purpose  one  need  not  closely  distinguish 
between  settlements  purporting  to  operate  by  way  of 
grant,  and  settlements  operating  only  by  way  of 
covenant.  This  particular  settlement  is  of  the  latter 
kind,  and  is  therefore  essentially  a  contract.  It 
was  said  that  this,  and  indeed  every  other  contract 
into  which  an  infant  can  possibly  enter,  must  be  within 
the  statute  because  it  is  an  Act  to  amend  the  law  as  to 
contracts  of  infants,  and  therefore  all  contracts  of 
infants  must  be  affected  by  it.  The  argument  having 
been  advanced,  I  have  thus  noticed  it ;  but  a  branch  of 
law  is  no  less  amended  because  some  sub-divisions  of  it 
are  untouched  by  the  amendments.  Take,  at  a  venture, 
the  Trustee  Act,  1888,  which  is  stated  to  be  an  Act  to 
amend  the  law  relsting  to  the  duties,  powers,  and 
liabilities  of  trustees.  One  would  not  expect  to  find 
every  duty,  every  power,  and  every  liability  brought 
within  the  purview  of  the  Act,  nor  is  it,  in  fact,  thus 
extensive. 

A  more  plausible  argument  was  raised  on  the  words 
"  all  contracts  "  with  which  the  first  section  commences. 
The  next  seven  words  are,  doubtless,  parenttietical ;  but, 
omitting  them,  and  omitting  also  the  exoeption  of  con- 
tracts for  necessaries,  it  was  urged  that  the  particular 
contracts  mentioned  were  mentioned  only  as  examples, 
and  without  any  intention  to  cut  down  the  universality 
of  *'  all  contracts."  This  argument  claimed  and  derived 
support  from  the  proviso,  of  which,  according  to  the 
ordinary  rules  of  construction,  the  effect  must  be  to 
except  out  of  the  earlier  part  of  the  section  something 
which,  but  for  the  proviso,  would  be  within  it.  There- 
fore, it  is  said,  the  section  is  intended  to  cover  every 
contract  by  law  voidable,  and  the  contract  in  question 
boing  of  that  character,  the  section  covers  that.  The 
answer  to  this  argument  is  found  in  the  true  construc- 
tion of  the  proviso.  The  moaning  of  the  proviso  that 
the  enactment  shall  not  invalidate  any  contract,  ftc,  is 
that  no  contract  which  the  enacting  part  would  by  force 
of  language  render  void,  shall  be  so  rendered  if  it  falls 
within  a  specified  class.  It  may  be,  and  I  think  is, 
difficult  to  determine  precisely  what  is  comprehended  in 
that  class,  and  the  difficulty  is  increased  by  the  sweeping 
exception  with  which  the  section  concludes.  Still,  I 
think  it  would  not  be  right  to  construe  the  proviso  as 
enlarging  the  class  of  contracts  falling  within  the  enact- 
ment, when  it  can  be  fairly  and  properly  construed 
without  attributing  to  it  that  effect. 

The  enactment,  standing  alone,  is,  in  my  judgment 
— ^but  subject  to  a  remark  to  be  presently  made — free 
from  difficulty.  The  contracts  specified  axe  of  three 
classes :  (1)  contracts  for  the  repayment  of  money  lent ; 
(2)  contracts  for  goods  supplied ;  and  (3)  accounts  stated. 
To  all  contracts  of    thcee  classes  the    enactment    ift^ 
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ezpresfllj  applied,  and  contraots  of  other  classes  remain 
unaffected.  That  seems  to  me  to  be  the  plain  meaning 
of  the  language,  and  I  can  discern  no  reason  for  placing 
a  forced  construction  on  it. 

It  is  said  I  am  not  at  liberty  to  follow  the  bent  of  my 
own  opinion  on  this  point,  and  that  it  has  been  other- 
wise decided  by  Judges  to  whose  authority  I  must  bow. 
I  must,  indeed,  bow  to  them,  and  should  not  hesitate 
to  do  80  if  I  thought  they  had  really  decided,  or  even 
expressed  a  definite  Judicial  opinion  on  that  point,  but  I 
do  not.  In  Ex  parte  Jones,  18  Ch.  D.,  at  p.  122,  Sir  George 
Jeeael  used  language  which,  apart  from  the  context, 
certainly  fa?ours  the  argument  which  I  am  rejecting. 
He  says  that  the  words  of  the  Act  apply  to  all  contracts 
of  an  infant  except  those  which  are  expressly  excepted, 
and  that  the  words  "  are  of  nnifersal  application." 
But  he  was  considering  the  question  whether  the  words 
oo?er  trade  contracts  for  the  supply  of  goods  as  well  as 
those  into  which  a  non-trader  or  a  trader,  apart  from 
trading,  may  daily  enter;  and  there  was  no  occasion 
for  him  to  consider— nor  do  I  think  that  he  did  con- 
sider—whether contracts  wholly  dissimilar  to  those 
specified  in  the  section  were  intended  to  be  go?erned  by 
it  There  really  is  no  other  authority  which  can  fairly 
be  cited  as  deciding  or  expressing  a  definite  opinion  on 
the  point  I  ha?e  already  eliminated  the  cases  on 
the  2nd  section,  which  include  Ex  parte  Kibble, 
but  I  reTort  to  Coxhead  t.  MtdlU,  to  say, 
first,  that  althongh  Lord  Coleridge  (3  C.  P.  D., 
at  p.  442)  notices  the  argument  in  favour  of  the 
restricted  meaning  of  section  1,  he  does  not  either 
uphold  or  reject  it ;  and,  secondly,  that,  while  applying 
it  differently,  because  to  different  language,  I  venture 
respectfully  to  agree  with  him  "that  it  is  better  to 
suppose  that  Parliament  meant  what  Parliament  has 
already  saidi  and  not  to  limit  plain  words  in  an  Act  of 
Parliament  by  consideration  of  policy,  if  it  be  policy, 
as  to  which  minds  may  differ,  and  as  to  which  decisions 
may  vary."  I  think  that  the  two  questions  of  law 
submitted  to  me  by  consent  when  the  case  was  last 
before  the  court  ought  to  be  answered  by  declaring  that 
the  marriage  contract  set  out  in  the  statement  of  daim 
was,  as  regarda  the  plaintiff,  voidable  as  distinguished 
from  void. 

Solidtora  for  the  plaintiff,  BenneU  &  Lea/ver. 

Solicitors  for  the  defendants,  McKenna  &  Go, 


Q.  B.  Div.(Oave,  A.  L.  Smith,  J     j„„el6,17:  July  10. 
and  Vaugban  Williams,  JJ.)  )     """«*"»**»•'  "*/  *"• 

ISToBMAir  &  Co.  V.  BiNNnrGTOir  &  Co.  (a.) 

8hip'~'Wl  of  lading^-'Exeepted  periU^NegUgenee, 
**  whether  in  navigating  the  ship  or  otherwiie  "  — Xu>- 
bUity  of  shipowner. 

A  bdl  of  lading  contained  a  elauee  exempting  the  Mp- 
owners  from  liability  for  (inter  alia)  *'  miifeasance^  error 
in  judgment,  negligenee  or  default  of  pilot,  master, 
mariners,  engineers,  or  other  persons  in  the  service  of  the 
ship,  whether  in  navigating  the  ship  or  otherwise,^* 
Damage  from  ''  rain  or  from  contaot  with  other  goods  " 
was  also  excepted.  After  the  plaintifff^  goods  had  been 
shipped  upon  the  vessel,  but  before  the  vessel  had  started 
on  her  voyage^  the  plaintiffs*  goods  were  injured  through 
the  master  and  crew  negligently  allowing  them  to  be 
wetted  by  rain  or  by  toet  goods  loaded  on  the  top  of  them. 

Held,  in  an  action  to  recover  from  the  sM^owners 
damages  for  the  injury  to  the  goods,  that  the  words  of  the 
bUl  of  lading  absolved  the  shipoumers  from  liability  for 

(a.)  Beported  by  T.  B.  Colquhovn  DiLLfEsq.,  Barrister- 
at-Law. 


damage  brought  about  in  negligently  navigating  iks  tla^ 
or  in  negligently  bringing  about  those  other  letta  frm 
which  the  shipowners  had  exempted  themsehes  ta  ti«  Hfi 
of  lading,  and  that  the  plaintiffs  were  net  entitki  U 
recover. 

Motion  for  a  new  trial,  or  that  judgment  be  eatBEsl 
for  the  defendants. 

The  facts  and  the  bill  of  lading  upon  which  the  setks 
was  brought  are  sufficiently  set  forth  in  the  jndgmeBtof 
the  court. 

Bigham,  Q.C,  and  Joseph  Walton,  for  the  debadsati 
— ^The  words  **  whether  in  navigating  the  ship  or  olher- 
wise  *'  refer  to  perils  incurred  in  navigating  the  ihip  « 
in  any  other  way  specified  in  the  bill  of  lacUng.  Then 
is  no  ambiguity  here,  and  the  words  should  be  oonstrssi 
according  to  their  plain  meaning. 

They  cited  The  Buero,  L.  B.  2  Ad.  k  Boo.  m,  18 
W.  B.  Adm.  Dig.  19. 

Kennedy,  Q,C,,  and  Percy  Morris,  for  the  plits- 
tiffs. — ^This  negligence  is  not  within  the  exoeptios; 
it  occurred  before  the  voyage  began:  Steel  ▼.  SUU 
Line  SUamship  Co.,  8  App.  Cas.  72,  26  W.  R.  Dif. 
216.;  Hayn  v.  Culliford,  27  W.  B.  641,  4  a  P. 
D.  182  ;  Crow  v.  Falh,  8  Q.  B.  467.  Words  inabiaof 
lading  or  oharter-party  which  are  meant  to  abtolrsdifp. 
owners  from  liability  should  be  oonstmed  sgiiaat  Ike 
shipowners,  for  it  was  their  duty  to  make  clear  the  a- 
ceptions  in  their  favour  :  Burton  t.  BngUsk,  82  W.  B. 
655,  12  Q.  B.  D.  218,  at  p.  224  ;  Taylor  v.  UserpMlad 
Great  Western  Steam  Co.,  28  W.  B.  752,  L  B.  9 
Q.  B.  546,  at  p.  549.  The  words  '<or  otbecwin" 
mean  or  in  doing  other  acts  of  a  like  ehsnotar 
with  navigation  which  fall  within  the  duty  of  psmi 
navigating  the  ship  ;  an  instanoe  would  be  negligeBl 
stoking  :  SmUh  y.  Muni^  54  L.  T.  N.  S.  422,  34  W.  & 
Dig.  79 ;  Onrmiohael  v.  Liverpool,  dsc,  Assoeietio^  35 
W.  B.  798,  19  Q.  B.  D.  242  ;  Canada  Shipping  Cs.  t. 
BrUish  Shipowners"  Association,  22  Q.  B.  D.  727. 

They  also  cited  Ah  Kang  v.  Australaeian  Steam  Nari' 
gation  Co.,  9  Victorian  L.  B.  171,  and  OleadeU  v.  Ita* 
son,  56  New  York  Bep.  (0.  A.)  194. 

Bighorn,  Q,C.,  replied. 


Cwr.  adic.  wft. 

July  10.— The  following  judgment,  in  Which  Cin 
and  Vaughan  Williams,  JJ.,  agreed,  was  delivend  bf 

A.  L.  Smith,  J.— This  is  an  action  hy  the  shapes  o( 
goods  against  the  shipowners  upon  a  biU  ol  Isdlog,  for 
damage  to  goods  after  being  loaded  on  board  of  tiu  ds- 
fendants'  ship     The  facts  are  as  foUows  :— 

The  plaintiffs'  goods  (cotton-seed  cako)  were  losdsdii 
the  hold  of  the  defendants'  ship  at  the  port  of  GalveilOB, 
and  certain  cotton  in  bales  (not  the  plaintiffs')  was  sin 
there  put  on  board.  It  thereupon  beoame  neossMOj  t9 
complete  the  loading  of  the  ship  ontsideof  thebar  in  fts 
outer  roads,  and  for  this  purpose  the  ship,  with  tiis  plsii* 
tiffs'  goods  on  board,  proceeded  outside  and  tb» 
anchored.  Other  cargo— viz.,  cotton  bales  (not  the  plus* 
tiffs') — was  then  brought  alongside  in  lighten  and  losM 
in  the  ship,  and  the  jury  have  found  that  the  plsistiffi' 
cake  was  then  damaged  by  rain  water,  either  ^  it  frUisf 
directly  through  the  open  hatchway  on  to  the  caks^sr  bf 
reason  of  wet  bales  of  cotton  being  then  placed  apoa  it, 
and  that  there  was  negUgenoe  on  the  part  of  tbossoa 
board  the  ship  in  allowing  the  plaintifb*  cake  to  bs  » 
damaged. 

Upon  these  faots  the  question  arises  wh«tiier  the  phis- 
tiffs  can  maintain  an  action  against  the  defendaotsfar  tb 
damage  to  the  plaintiffs' goods,  or  whether  ttedefendsaii 
are  protected  k^  the  exemptions  in  the  bill  of  \eSe% 
upon  which  the  action  is  funded.  The  bUl  vi.  bdilVi 
so  far  as  is  material,  is  as  foUows  :-^<* Shipped,  iaT^ 
order  and  oondition,  to  be  deUveredi  sobjeot  to  the  la^ 
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mentioned  oondUions,  in  like  good  ozder  and  well-con- 
ditionedy  the  act  of  CM,  Qaeen's  enemies^  miafeasanoe, 
ezxor  in  judgment,  negligenoe  or  default  of  pilot,  master, 
marinen,  engineers,  or  other  persons  in  the  serrioe  of 
the  ship,  whether  in  naTigating  the  ship  or  othenrise, 
.  .  •  •  loss  or  damage  arising  from  insoifiaienoy  in 
itiength  of  packages,  from  sweating,  leakage,  breakage, 
raio,  apray,  mst,  deoay,  from  storage  or  oontaot  with 
other  goods,  or  from  the  boilers,  steam,  or  machinery,  or 
ftom  the  oonseqnenoes  of  any  damage  or  injory  thereto. 
.  .  .  and  all  and  every  the  dangers  and  accidents  of 
the  aeas,  land,  and  rivers,  and  of  navigation  of  vrhatever 
kind  being  excepted,  and  the  ship  not  being  liable  for 
any  oonseqnenoes  of  the  causes  herein  excepted,  however 
osDsed  or  originated." 

Under  the  bill  of  lading  the  shipowners  became  bound 
to  deliver  the  goods  at  the  port  of  discharge  in  like  good 
order  and  condition  as  when  shipped,  unless  absolved  by 
soy  of  the  exoepted  exemptions. 

Charles,  J.,  who  tried  this  oase,  was  of  opinion 
that,  inasmuoh  as  the  jury  had  found  that  the  rain  or 
the  oontaot  with  other  wet  goods  which  damaged  the 
pUdntiff's  goods  was  permitted  by  reason  of  the  negli- 
genoe of  those  for  whose  acts  the  defendants  were 
responsible,  that  they  (the  defendants)  were  not  exempted 
from  liability  by  the  terms  of  the  bill  of  Isding,  and 
fsve  judgment  for  the  plaintifb.  In  my  judgment  thore 
wss  ample  evidence  to  support  the  finding  of  the  jury 
thst  the  damage  was  occasioned  by  the  negligence  of 
those  for  whom  the  defendants  were  responsible. 

It  has  been  held  that  in  construing  a  clause  in  a  bill  of 
lading  exempting  a  shipowner  from  liability  which  is 
ambiguous  and  of  doubtful  meaning,  the  conatruction 
moat  in  favour  of  the  shipper,  and  not  such  as  is  most  in 
favour  of  the  sbipowner,  for  whose  benefit  the  exemptions 
are  framed,  is  to  be  applied.  See  per  Lush,  J.,  in 
Tofflor  V.  JAvarpool  and  Cheat  Western  Steam  Co,,  22 
W.  B.,  at  p.  753,  L.  B.  9  Q.  B.,  at  p.  549,  and  per  Bowen, 
U.,  in  Burtom  y.  Englieh,  82  W.  B.,  at  p.  656,  12  Q.  B. 
D.,  at  p.  224. 

I  do  not  understand  this  to  mean  that  the  true  canon 
of  Gonstruotion  is  not  to  be  applied,  but  that,  when 
applied,  if  ambiguity  or  doubt  still  exists,  the  construc- 
tion is  to  be  in  favour  of  the  shipper  rather  than  of  the 
shipowner. 

In  this  bill  of  lading  the  shipowners  have  exempted 
themselves  from  damage  to  the  shippers'  goods  by  reason 
of  nio,  or  of  contact  with  other  goods.  This  is  not  dis- 
puted, bat  the  shippers  contended  that  this  exception 
does  not  apply,  first,  to  damage  done  before  the  voyage 
has  aotnally  commenced,  and,  secondly,  that  it  does  not 
apply  when  the  damage  is  brought  about  by  the  negli- 
genoe of  those  for  whose  acts  the  defendants  are  respon- 
sible. As  regards  this  first  point  I  do  not  agree  with  it. 
9  In  my  judgment  when  onoe  a  shipowner  has  received  a 
shipper's  goods  on  board  his  ship  and  has  by  his  captain 
given  abiU  of  lading  in  the  ordinary  form  for  them,  he  is 
hound  to  deliver  them  at  the  port  of  discharge  in  the  like 
good  order  and  condition  as  when  shipped,  except  he  is 
exempted  by  exemptions  therein,  and  it  is  immaterial 
when  the  voyage  in  faot  oommenoes. 

The  case  of  Jffayn  v.  CtUliford  was  dted  to  support 
this  oontention,  but  in  my  opinion  it  does  nothing  of 
the  kind.  In  that  oase  the  bill  of  lading  exempted  the 
shipowner  "  from  any  act,  neglect,  or  default  whatso- 
ever of  the  pilot,  master,  or  mariners  in  navigating  the 
ship,"  and  it  was  held  in  the  Court  of  Appeal  that  this 
elMse  did  not  exempt  the  shipowner  from  the  default  of 
(heir  other  agents  and  servants,  and  consequently  not  from 
the  sots  and  defaults  of  the  stevedore.  See  judgment  of 
Court  of  Appeal  i^er  Bramwell,  Ii.J.»  27  W.  B.,  at  p.  544, 
4  0.  P.  D.,  at  p.  185.  This  is  aU  that  case  decided 
^  the  Court  of  Appeal.  I  desire  to  point  out  the  difler- 
«Me  between  the  bill  of  lading  in  the  present  oase  and 
in  Bayn  v.  OuUiford.    In  the  present  case  the  words 


**  engineers  or  other  persons  in  the  service  of  the 
ship,"  coming  after  the  words  '*  pilot,  master,  mari« 
ners,"  were  added,  as  it  seems  to  me,  expressly  to 
meet  the  point  taken  successfully  by  the  shipper  in 
Sdyn  V.  Culliford,  and  it  also  appears  to  me  tiiat  the 
phrase  '^  whether  in  navigating  the  ship  or  otherwise,'* 
was  inserted  to  meet  a  point  also  taken  in  that  case  but 
left  expressly  undecided  by  the  Court  of  Appeal — vis., 
whether  damage  done  to  goods  in  stowing  them  was 
damage  done  in  ^'navigating  the  ship,"  which  my 
brother  Denman  in  the  court  below  had  held  not  to  be  so. 
Moreover,  upon  the  facte  of  the  present  case  the  whole  of 
damage  done  to  tlie  plaintiffs*  goods  was  after  they  had  the 
been  safely  stowed  in  defendants'  ship,  and  not  in  the 
process  of  stowing,  as  in  Hayn  v.  OuUiford,  In  my 
judgment  the  shipowners,  under  this  bill  of  lading  are 
primd  fade  exempted  from  liability  for  damage  by  rain 
or  by  oontaot  with  other  goods  after  the  goods  had  been 
shipped,  whether  the  ship  had  started  on  her  voyage  or 
not. 

I  now  come  to  the  other  contention  of  the  shippers- 
vis.,  that  if  the  defendants'  servants  had  brought  about 
the  rain  or  oontaot  damage,  by  their  negligence,  the 
simple  exception  of  liability  from  damage  by  rain  or  by 
contact  with  other  goods  would  not  exempt  them.  In 
this  I  agree,  but  it  is  answered  by  the  shipowners  that 
they  are  exempt  by  reason  of  the  further  exception  in 
this  bill  of  lading — via.,  "  negligence  or  default  of  pilot, 
master,  mariners,  engineers,  or  other  persons  in  the  Ber« 
vice  of  the  ship,  whether  in  navigating  the  ship  or  other- 
wise,  always  excepted." 

It  is  upon  the  construction  of  these  words,  <'  whether 
in  navigating  the  ship  or  otherwise,**  that  the  decision  of 
this  case  re^y  depends.  Mr.  Kennedy  says  that  the 
words  '^  or  otherwise  "  may  mean  two  things— either  {a) 
something  akin  to  navigating  the  ship;  or  {h)  something 
dissimilar  to  it ;  and,  that  being  so,  under  the  rule  laid 
down  in  the  cases  above  cited  {Taylor  v.  Liverpool 
and  Cheat  Western  Steamskip  Co.  and  Burton  v. 
ISnglith)  he  asserts  that  the  words  must  be  con- 
strued in  favour  of  the  shippers,  and  consequently 
held  to  mean  something  akin  to  navigating  the  ship. 
He  was  unable  when  pressed  to  give  any  intelligible 
instance  of  what  came  under  the  terms  '<  akin  to 
navigating  the  ship"  which  was  not  covered  by  the 
words  **  in  navigating  the  ship."  To  read  the  words  "  or 
otherwise  "  as  meaning  akin  to  navigating  the  ship  is  to 
give  no  meaning,  in  my  judgment,  to  the  preceding  words 
«ia  navigating  the  ship."  It  should  be  noticed  that 
they  are  not  words  enumerating  a  class  with  general 
words  following,  to  which  the  doctrine  of  limiting  the 
general  words  to  the  class,  is  ordinarily  applied. 

To  read  the  words  **  or  otherwise  "  as  induding  every- 
thing besides  navigating  the  ship  is  to  render  the  words 
''  in  navigating  the  ship  "  inoperative,  but  to  read  the 
words  ''  whether  in  navigating  the  ship  or  otherwise  " 
as  meaning  an  absolution  from  liability  to  damage 
brought  about  whether  in  negligently  navigating  t^e 
ship  or  in  negligently  bringing  about  those  other  losses 
or  damages  from  which  the  shipowners  have  exempted 
themselves  in  the  bill  of  lading,  is,  in  my  judgment,  the 
true  reading  of  this  bill  of  Isding.  By  tUs  means  the 
true  canon  of  construction  is  followed.  The  naturU 
meaning  is  given  to  the  words.  A  meaning  is  given  to 
every  word  and  no  word  is  rendered  inoperative.  When 
this  is  done  there  is  no  ambiguity  or  doubtful  meaning. 

The  shipowners  by  the  bill  of  lading  contract  to  carry 
and  deliver  the  shippers'  goods  in  like  good  order  and 
condition  as  when  shipped  except  that  they  will  not  be 
liable  for  damage  thereto  brought  about  either  by  the 
negligent  navigation  of  their  ship  or  for  any  of  the  losses 
and  damages  exoepted  in  the  bill  of  lading,  cyan  though 
brought  about  l^  the  negligence  of  those  for  whose  acts 
they  are  responsible.  It  is  unnecessary  to  determine  in 
this  case  whether  the  damage  accrued  to  the  plaintiifii' 
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High  Coubt. 


MoxoN  V,  Shsppard.— Rbo.  V,  William  Paul. 


HioH  CSontr. 


goods  was  whilBt  the  ship  was  or  was  not  being  naTi- 
gated. 

Oar  attention  was  called  to  a  decision  given  in 
Anstralia  in  the  ease  of  Ah  Rang  y.  Awtralanan  Steam 
Navigation  Ctf.,  in  whiohit  was  held  upon  demurrer  that 
the  words  in  a  bill  of  lading,  ''or  under  anj  other 
drcamstanoesi'*  following  the  general  words  of  ^  restraint 
of  prinoes  or  rulers,  aooident,  loss,  or  damage  from  any 
aot,  negleot,  or  de&ult  whatsoever  of  the  pilot,  master, 
or  mariners,  and  other  servants  of  the  company  navigat- 
ing the  ship,"  did  not  cover  the  confiscation  of  the 
plaintiffs  goods  at  a  foreign  port  by  reason  of  the 
omission  of  the  master  to  insert  an  ent^  of  them  in  the 
ship's  manifest  as  required  by  the  law  of  the  port,  a 
matter  wholly  dissimilar  from  any  of  the  exceptions  in 
the  bill  of  lading  and  in  no  way  excepted  therein,  as  in 
the  present  case  the  damage  by  rain  and  contact  is«  In 
my  opinion  this  fact  distinguishes  that  case  from  the 
present  one,  and  I  see  no  reason  to  dispute  the  accuracy 
of  that  case,  even  if  it  were  binding  upon  us,  which  it  is 
not 

In  my  opinion  the  defendants  in  this  case  are  exempted 
under  the  terms  of  the  bill  of  lading  from  the  liability 
sought  to  be  imposed  upon  them,  and  judgment  should 
be  entered  for  the  defendants^  and  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  the  defendants,  F.  A.  Orump  S  Son. 

Solioitors  for  the  plaintiffs,  TFywnef  Hblme^  ^  Wynne^ 
for  ¥ortiha\o  4'  Haiwhint^  Liverpool. 


a  B.  Div.  (Httddleston,  B., )  .     .,  ^- 

and  Grantham,  J.)        J  ^P*"  *^* 

Hoxov  V.  Shbfpabd.  (a.) 

SoUeUor-^Praetiee-^ Charging  order  on  money  paid  into 
court — **  Property  recovered  or  preserved  " — Solieitori 
Act,  1860  (28  ^  24  Viet,  c  127),  e.  28. 

An  aetien  having  been  eoUutively  compromised  withaut 
the  knowledge  of  the  plaintiff*^  aoUeitorB,  and  without 
any  provision  for  their  eosts^ 

Seldf  that  money  which  had,  through  their  instru- 
mentality, been  paid  into  court  hy  the  d^endant  to  abide 
the  event,  was  **  property  preserved  "  within  the  meaning 
of  section  28  of  the  Solicitors  Aot,  1860,  and  that  there 
was  jurisdiction  to  make  a  charging  order  thereon. 

Application  by  the  plaintiff's  solicitors  for  a  charging 
order  under  23  &  24  Viot.  c.  127,  s.  28. 

The  applicants  had  h&sa  solicitors  employed  on  behalf 
and  by  the  instructions  of  the  plaintiff  in  an  action 
commenced  on  September  18, 1889,  to  recover  from  the  de- 
fendant a  sum  of  £96  lis.  8d.  On  October  11  they  applied 
on  behalf  of  the  plaintiff  for  Judgment  under  order  14, 
and  the  master  thereupon  gave  the  defendant  leave  to 
defend  upon  the  terms  of  his  paying  the  amount  claimed 
into  court  to  abide  the  event  The  action  was  subse- 
quently compromised  by  the  plaintiff  without  the  know- 
ledge of  the  appUoantSi  and  without  any  provision  being 
made  as  to  the  payment  of  their  costs,  and  on  February 
25  they  were  informed  that  such  compromise  had  been 
effected  and  thay  were  discharged  from  their  employment. 
On  Maroh  19  the  defendant  applied  to  the  master  to  have 
the  action  dismissed,  and  the  money  repaid  to  him  out  of 
court,  producing  at  the  same  time  a  written  consent  by 
the  plaintiff  to  an  order  to  that  effect.  The  master 
refused  the  order,  on  the  ground  of  ooUnsion  in  connec- 
tion with  the  compromise  between  the  plaintiff  and  the 
defendant  '  The  applicants  then  applied,  under  section 
28  of  the  Solioitors  Act,  1860,  for  a  charging  order  upon 

(a.)  Beported  by  a.  E.  Paltt,  Esq.,  BaTrister-at-Law. 


the  money  in  court    The  order  was  made  by  the  nMhr 
and  affirmed  on  appeal  by  Lawranoe,  J.,  at  ehanben. 

E.  T,  Holloway,  lot  the  defendant— The  ram  pii&uto 
court  was  not  '*  property  recovered  or  preserved  "  wiOn 
the  meaning  of  section  28  of  the  SolidUns  Aet,  IKO. 
The  daim  for  costs  which  a  solioitor  has  uader  thit 
section  extends  to  the  property  of  his  own  efieat  osI|: 
Bertie  t.  Bowitt,  L.  B.  9  Eq.  1,  18  W.  E.  Dig.  128.  h 
Chver  v.  Adams^  6  Q.  B.  D.  622, 29  W.  B.  Dig.  f07,  Hn 
the  plaintiff's  solicitor  was  allowed  a  charging  orist « 
money  paid  into  court  by  the  defendant,  the  asMsnt  m 
paid  in  was  **  recovered  or  preserred,"  for  the  plaistif 
could  have  taken  it  out  of  court  at  any  moment,  wfamH 
in  the  present  case  the  money  is  paid  into  oouit  to  ihide 
the  event. 


Montague  Lush,  lot  the  applicants. — The 
«  preserved"  the  amount  paid  into  court  for  the  ] 
and  are  therefore  entitied  to  a  charging  order :  flrym 
V.  PoHer,  19  W.  B.  151,  L.  B.  11  Eq.  181 ;  Fii^erin 
Y.  Boston,  L.  B.  16  Eq.  492,  22  W.  B.  Dig.  236. 

HUDDLBSTON,  B. — I  am  of  opinion  that  this  sppad 
must  be  dismissed.  It  was  through  the  inatromenUlitf 
of  the  plaintiff's  solicitors  that  the  money  was  oidend 
to  be  paid  into  court  to  abide  the  event  While  it  wis 
in  court  a  collusive  compromise  was  effected  hy  tin 
parties  without  the  solicitors'  knowledge,  and  ia  ocdsrti 
deprive  them  of  their  oosts.  It  is  ocmtended  that  sate 
the  droumstancee  the  money  was  not  "reeimnd' 
within  the  meaning  of  section  28  of  the  Solioiton  Ast, 
1860.  Perhaps  it  was  not,  but  it  was  in  pnow  d 
teooverj,  and  but  for  the  coUuaive  prooeedings  uM 
have  been  recovered.  At  all  eventa,  it  was  so  asd 
preserved  out  of  the  defendant's  estate. 

Gbaktham,  J.,  concurred. 

Appeal  dismissed. 

Solioitor  for  the  defendant,  li.  Bennett. 

Applicants  (Messrs.  Todd,  Dennes,  &  Lamb)  in 


0.  0.  B.  Hay  12;  JaasSI. 

Bbo.  v.  Williajc  P^ul.  (a.) 

Criminal  lanh^CrimisMl  Law  Amendment  Aet,  1885  (« 
4"  49  Viet.  c.  69),  s.  4-^Unswom  evidenee  of  girl  foiff 
thirteen-^Omviotion  on  a  count  for  indecent  essesM— 
24  4  25  Viot.  c.  100. 

The  prisoner  was  indicted  under  the  Orimiael  Lsf 
Amendment  Aet,  1885,  for  an  attend  to  defile  s  ^ 
under  the  age  rf  thirUen  years.  The  chiid^s  eviUacs  m^ 
under  that  section,  received,  though  not  given  upon  Mti. 
In  a  second  count  the  prisoner  was  charged  nid  « 
indecent  assault  under  24  A  25  Viet.  c.  100.  Be  mi 
acquitted  upon  the  first  count,  and  found  guilty  vpe%  ik 
second  on  the  evidenee  of  the  child. 

Held,  that  the  unsworn  evidenee  was  inadmiMs^ 
the  second  count,  and  the  convietion  was  wrong. 

Beg.  V.  Wealand,  36  W.  B.  576,  20  Q.  B.  D.  SS7,  ^ 
anguished. 


The  prisoner  was  tried  before  the  Beoorder  of 
at  the  Central  Criminal  Court  upon  an  iadifltMit 
charging  him  in  the  first  count,  under  asotioa  4  d 
the  Criminal  Law  Amendment  Aot,  1885  (4S  It  49  Wj 
c.  69),  with  unlawfully  attempting  to  have  anlsvfu 
carnal  knowledge  of  Frances  C(des,  a  giii  under  the  ^ 
of  thirteen  years,  and  in  the  second  oovnt,  under  S442S 
Viot  a  100,  with  an  indecent  assanlt  on  tiie  said  Ria0« 

(a.)  Beported  by  B.  E.  MunBDcn,  Esq.,  BairiiM*^ 
Lawt 
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Mabks  v.  Bbtfus  and  Otrbrs. 

OouBT  OP  Appbal. 

Ool€9,   then   being  a  jovng  person  under  the  age  of 

'tlLirteen  yean. 

The  eTidenoe  of  Franoee  Oolea  waa  reoeived,  though 

not;  given  upon  oath,  under  the  proTision  in  section  4  of 

tlie  said  Criminal  Law  Amendment  AoU 

At  the  dose  of    the  case  for  the  proeecution    the 

xeoorder  held  that  there  was  no  eTidenoe  of  an  attempt 
to  hare  carnal  knowledge,  but  that  the  eTidenoe  of  Uie 
Srixl  as  to  an  indecent  assault  was  corroborated  by  other 
znaterial  eTidenoe  implicating  the  prisoner. 

Without  the  girl's  eTidenoe  the  eTidenoe  as  to  an  in- 
decent assault  would  haTC  been  insufficient  tc  Justify  a 
ponTiotion. 

The  connsel  for  the  defence  then  submitted  that  as  the 
only  charge  remaining  was  the  charge  of  indecent 
assault,  and  as  there  was  nothing  in  the  Criminal  Law 
Amendment  Act,  1885,  to  make  the  eTidenoe  of  the  girl 
sidmiasible  without  oath  upon  a  charge  of  indecent 
aasaalt,  there  was  no  eTidenoe  to  go  to  the  jury  upon 
tliat  oharge,  but  the  case  was  left  to  the  jury  upon  the 
eTidenoe  of  the  girl  as  well  as  the  eTidenoe  of  the 
other  witnesses,  and  they  acquitted  the  prisoner  on  the 
first  count,  but  found  him  guilty  on  the  second  count  of 
an  indecent  assault. 

The  qnesfeion  reserTed  for  the  opinion  of  this  court 
was  whether  the  eTidenoe  of  the  girl  was  admissible, 
and  whether  the  conTictioa  could  be  supported. 

G.  Ellhttf  for  the  prisoner. 

U»  K  GUlj  for  the  prosecution,  relied  on  the  case  of 
jReg.  T.  Wealand,  36  W.  B.  576,  20  Q.  B.  D.  827. 

Cur,  adv,  vult 

Jane  21.  —  The  Goitbt  (Lord  CtoLBBiDOS,  O.J., 
Hawkhts,  Mathbw,  Day,  and  Gbahthax,  JJ.),  held 
that  the  case  was  not  goTcmed  by  the  authori^  of  Beg,  t. 
Wealand^  inasmuch  as  in  that  case  the  prisoner  had  been 
indicted  for  the  full  act  of  felony  under  section  A,  and 
wBa  found  guilty  of  an  indecent  assault  by  Tirtue  of  the 
.  power  giTen  by  section  9  in  cases  of  an  indictment  for 
felony.  Here,  howcTcr,  the  first  count  of  the  indict- 
ment was  for  the  attempt  only,  and  the  jury  would  not 
haTC  had  power  to  oonTict  of  an  indecent  asmtlt  on  that 
count,  inasmuch  as  section  9  applies  only  in  cases  of 
felony.  On  the  other  count  of  the  indictment^  the 
eridence  of  the  girl  was  clearly  inadmissible  without 
oath.    The  conTiction  was  therefore  quashed. 

(hnmetion  gyuuhsd. 

Solicitor  for  the  proeecution.  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoner,  W.  Edwin. 


Court  Of  SviieaU 

Aom  Q.  B.  DiT.  July  2. 

ISjlbxa  «.  BsxvuB  Aim  Oihebs.  (a.) 

Jffvidenee— /Voseeutfoa  hy  Dinctar  of  Public  PtoieeuiUmi 
— Public  proieeutian — Diititmtre  of  name  of  informer 
^ProieaUion  of  Offencee  Ati,  1879  (42  dfe  48  Vict, 
c.  22),  ss.  2,  7. 

In  an  action  for  compiraey  to  procure  the  Director  of 
Public  Proeecuiiona  to  inetitute  a  criminal  proeecution 
againet  the  plaintiffs  the  Director  of  Public  iVoseeiifioni 
woi  called  ae  a  witneee  for  the  plaintiff,  and  aeked  to 
ttcde  the  name  of  the  informer^  and,  if  he  had  a  etate-^ 
ment  in  writing,  to  produce  it. 

Held,  that,  as  a  proeecuHon  inetUvded  by  the  Director 

{a.)  Bej^orted  by  W.  F.  Barby^  Esq.,  Bsrrieter-^toLaw. 


of  Public  ProHcutione  ie  a  public  proeecution,  the  guetf  • 
tion  wae  not  admieeible. 

Attorney- General  v.  Briant,  15  M.  A  W.  169,  ap^ 
proved  and  followed. 

Appeal  from  the  judgment  of  Huddleston,  B.,  at  the- 
trial  of  tbe  action  with  a  jury. 

The  action  was  to  recover  darasges  for  an  alleged  con* 
spiraoy  on  the  part  of  the  defendants  falsely  and 
malioiouely  and  without  reasonable  and  probable  cause 
to  institute  a  criminal  proBecution  against  the  plaintiff 
or  to  cause  the  Director  of  Public  Procecutions  to  prose- 
cute him. 

Upon  tbe  trial  the  plaintiff  called  Sir  A.  K.  Stephen* 
son,  the  Director  of  Public  Prosecutions,  who  stated 
that  he  instituted  the  prosecution,  and  on  being  asked 
who  were  bis  informers,  and  whether  a  statement  was 
made  to  him,  and  if  in  writing  to  produce  it,  he  stated 
that  there  was  a  statement  made  to  bim  in  writing,  but 
he  declined  to  give  tbe  names  of  his  informers  or  to 
produce  the  statement  unleaa  ordered  by  the  judge,  on 
the  ground  that  it  was  against  public  policy  and  the 
interests  of  the  publio  seryioe  to  do  so.  The  judgo 
declined  to  order  Sir  A.  K.  Stephenson  to  answer  tbo 
question  or  to  produce  the  statement.  The  learned 
judge  accordingly  nonsuited  tbe  plaintiff. 

The  Queen's  Bench  Division  (Lord  Coleridge,  O.J.,. 
and  Matbew,  J.)  refused  to  grant  a  new  trial. 

The  plaintiff  appealed. 

The  plaintiff,  in  penon,  contended  that  the  learned 
judge  ought  to  have  ordered  Sir  A.  E.  Stephenson  to 
answer  the  question  and  to  produce  the  statement. 

He  referred  to  The  Attomey^Oeneral  t.  Briant,  15- 
M.  ft  W.  169 ;  Hardy's  ease,  24  State  TriaU,  751 ; 
IVatson's  ease,  32  State  Trials,  98  ;  Beg.  t.  Bichardson, 
3  F.  ft  F.  693  ;  42  ft  43  Yict  c.  22 ;  47  ft  48  Vict, 
c.  58. 

Cock,  Q.C.,  Winch,  Q.C.,  and  H.  Kisch,  tot  the 
defendants,  were  not  called  upon. 

Lord  EsHut,  M.B. — Tbe  ground  upon  which  the- 
objeotion  to  answer  the  question  is  put  is  that  the 
prosecution  of  tbe  plaintiff  was  a  public  prosecution,  in 
the  sense  that  it  was  instituted  by  what  was  equiTalent 
to  the  Gk>Temment  for  a  public  purpose,  and,  that  being 
so,  tbe  grounds  for  instituting  the  prosecution  ought 
not,  in  the  publio  interest,  to  be  disclosed.  The  first 
inquiry  is  whether  a  prosecution  instituted  by  the 
Director  of  Public  Prosecutions  is  a  public  pxoseoution. 
The  answer  to  that  inquiry  depends  upon  the  proTisions 
of  42  ft  43  Vict.  c.  22,  which  created  the  ofOoe  of 
Director  of  Public  Prosecutions.  Seotion  2  of  that  Act 
proTides  that  it  shall  be  the  duty  of  the  Director  of 
Public  Prosecutions,  under  the  superintendence  of  the 
Attomey-Gtoneral,  to  institttte,  undertake,  or  carry  on 
such  criminal.prooeediogs  as  may  be,  for  the  time  bdng» 
prescribed  by  regulations  under  the  Act,  or  may  be 
directed  in  a  special  case  by  the  Attorney-General; 
and  the  regulations  made  under  the  Act  show  that  the 
Director  of  Public  Prosecutions  is  to  take  aotlon  when 
it  is  required  in  the  public  interest.  Seotion  7  of  the 
Act  shows  that  his  position  is  distinguished  from  and 
oontrasted  with  that  of  a  priTate  prosecutor,  and  prose- 
ontions  nndertaken  by  him  are  plaoed  in  a.diflei«nt 
position  from  prosecutions  by  prifmte  persons..  He  is» 
therefore,  to  institute  a  pioseeution  in  those  oases  only 
in  which  the  Attorney-General  thinks  it  necenary,  or  in 
those  oases  in  which  he  comes  to  the  conclusion  that  the 
offenoe  is  of  such  a  oharaoter  that  he  should  do  so  in 
the  public  interest.  He  is  put  in  the  position  of  a  person 
authorised  by  the  €K>Ternment  to  prosecute.  In  other 
wurds,  the  prosecution  is  a  public  prosecution. 

The  next  inquiry  is,  what  is  the  law  as  to  the  dis- 
closure of  the  names  and  stitements  of  Informers  in  the 
case  of  a  public  prosecutiou  P    The  Uw  upon  the  p<^nt 
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has  been  laid  down  by  Pollock,  G.B.,  in  Attorney " 
Oerural  ▼.  BHarU,  where  he  said,  in  disoiusing  Eardy^a 
-•ease,  that  all  the  judgea  ga?e  jadgmenta,  '*  and  on  all 
hands  it  waa  agreed  that  the  informer,  in  the  case  of  a 
public  prosecution,  should  not  be  disclosed."  And 
further  on  he  said :  *'  The  rule  clearly  established  and 
noted  on  is  this,  that,  in  a  publio  prosecution,  a  witness 
cannot  be  asked  such  questions  as  will  disclose  the  in- 
former, if  he  be  a  third  person.  •  .  •  And  we  think 
the  principle  of  the  rule  applies  to  the  case  where  a 
witness  is  asked  if  he  himself  is  the  informer.'*  That  is 
~  the  rale  laid  dofm  upon  the  grounds  of  public  policy  in 
,  the  case  of  a  public  prosecution,  and  that  rule  is  ap- 
*  plicable  to  the  present  case.  I  do.  not  say  that  the  rule 
can  never  be  departed  from.  If  on  the  trial  of  a 
prisoner  the  judge  is  of  opinion  that  the  disclosure  of 
the  name  of  the  informer  is  necessary  or  right  in  the 
interests  of  the  prisoner,  then  the  greater  public  policy, 
that  an  innocent  man  should  not  be  convicted,  must 
prevail,  and  the  Judge  would  most  certainly  order  the 
name  to  be  disclosed.  With  that  exception  the  Judge, 
in  my  opinion,  has  no  discretion  to  order  the  witness  to 
answer  the  question.  That  rule  applies,  not  only  to  the 
criminal  trial  itself,  but  also  to  all  subsequent  proceed- 
ings ;  otherwise  the  privilege  would  be  futile.  And, 
further,  in  my  opinion,  even  if  the  witness  were  willing 
to  give  the  evidence,  the  Judge  ought  to  prevent  him 
doLag  so.  For  these  reasons  I  am  of  opinion  that 
Huddleston,  B.,  waa  right  in  refusing  to  order  Sir 
Augustus  Stephenson  to  anawer  the  questions,  and  as, 
apart  from  thatf  there  waa  no  evidence  to  go  to  the  Jury, 
the  nonsuit  waa  right.  The  appeal  must  therefore  be 
diamiased. 

TasDun,  ImT.,  concurred. 

BowBN,  L.J.—- 1  tim.of  the  same  opinion.  The  cause 
of  action  alleged  is  for  a  conspiracy  maliciously  to  pro- 
cure the  Director  of  Public  Prosecutions  to  prosecute  a 
criminal  charge  against  the  plaintiff,  and  unless  the 
plaintiff  can  show  that  the  defendauta  did  procure  the 
Director  of  Public  Prosecutions  to  prosecute  him,  he  ha^ 
no  cause  of  action,  as,  otherwise,  there  would  be  no 
•damage  to  the  plaintiff,  and  damage  is  easentlal  to  the 
cause  of  action.  That  aeems  to  me  to  be  the  point  of 
this  case,  and  it  is  obvious  that  the  plaintiff's  case 
broke  down  in  this  essential  particular.  Unless  he  was 
able  to  obtain  the  evidence  he  required  from  Sir 
Augustus  Stephenson  there  waa  no  case  to  go  to  the 
Jury.  The  question,  therefore,  ia  whether  the  judge 
was  right  in  upholding,  upon  the  ground  of  public 
policy,  the  refusal  of  Sir  Augustus  Stephenson  to  dis- 
close  the  name  of  the. informer.  The  solution  of  that 
question  depends  upon  whether  the  prosecution  of  the 
plaintiff  waa  a  public  prosecution.  In  my  opinion,  if  it 
was  a  publio  prosecution,  the  name  of  the  informer 

.  ought  not  to  be  disdoaed,  either  on  the  trial  of  that 
prosecution  or  in  any  snbaequent  proceeding.    There  is 

:  one  exception,  however,  to  that  rule.    It  may  be  that, 

on  the  trial  of  the  priaoner,  if  the  judge  is  of  opinion 

that  the  non-disdoanre  may  tell  against  the  prisoner, 

fae  may  order  the  name  of  the  informer  to  be  given. 

There  remaina  the  question.  What  is  the  position  of 

-  the  Director  of  Public  Pioaecntions,  and  what  is  the 
nature  of  a  proaeeutlon  instituted  by  him  f    When  one 

.  looks  at  seotlona  2  and  7  of  42  ft  43  Vict.  o.  22,  and  at 
the  regolationa  made  under  that  Act,  it  seema  to  me 
cbviona  that  a  proiectttion  instituted  by  him  is  a  public 
prosecution.  The  Judge  was,  therefore,  right  in  refusing 
to  order  the  queationa  to  be  anawered,  and  in  doing  sb 
he  acted  upon  the  role  laid  down  hj  the  Court  of  Ex- 
chequer in  Tha  AUomey'Qemral  v.  Briant^  founded 
upon  the  deoiaiODa  in  Hardy*$  pm  and  in  WaUotCs  cose. 
The  Judge  had  no  diaotetion  in  the  matter.  Upon  the 
^ueatfon  being  put  he  was  bound,  even  though  the 
witnen  did  not  claim  the.priTilege,to  intervene  and  pre* 


veut  the  question  belug  answered.  Whekhir  tlM 
Director  of  Public  Prosecutions  can  claim  piivilfl|ias& 
oi&oer  of  State,  and  upon  that  gtoond  ean  isfw  to 
answer  the  questions,  does  not  arise  in  the  pvMsataat 

Appeal  diimiu&d. 

Solicitors  for  the  defendants,  Beyfiu  A  Be^M, 


FromQ.  B.  Div.  JoasSO. 

'Ftlbttss  v.  Feople*s  Paulce  Ajn)  Aquabiux  Co.  (c) 

Tori  —  Mi8chievau$   animal — Elephani^^Injmry^lM' 
hiliiy  of  ottffier. 


Th€  plainiiff  wa$  pre$ent  at  a  publie 
given  hy  the  defendants,  when  an  eUphatU  «Me&  «■ 
being  exhihikd  hy  them  attacked  and  infured  him,  Tk 
fury  found  thai  the  elephant  in  quesUon  tras  aoC  o 
animal  dangerous  to  man,  and  that  lAe  piaMifiiiwd 
bring  the  aUaek  upon  himself. 

Held,  that  the  de/endants  were  liaMe,  as  ekpi^sk 
belonged  to  the  class  of  animals  dangerous  to  man,  cads 
person  w?io  kept  an  animal  of  thatjdau  was  UiUe  for 
injury  done  by  it* 

Appeal  from  the  judgment  of  Day,  J.,  in  fsvoor  of 
the  plaintiff  at  the  trial  of  an  action  to  recover  dsasgn 
for  personal  injuries. 

The  plaintiff  was  present  at  a  public  perfonmM 
given  by  the  defendants,  when  an  elephant  belon^^  t» 
and  which  was  being  exhibited  by  them  attacked  th« 
plaintiff  and  injured  him.  The  Jory  found  (1)  thitths 
elephant  waa  not  a  dangerous  animal  to  man;  (I)  thst 
the  defendants  did  not  know  him  to  dangeiouf ;  sod  (I) 
that  the  plaintiff  did  not  bring  the  attack  on  IuibmU. 
Day,  J.,  upon  theae  findings,  entered  Judgaeat  for  the 
plaintiff. 

The  defendauta  appealed. 

Lockwood,  Q.O.,  and  Cyril  Dodd,  Q.O.,  for  tks  d<- 
fondants.— The  finding  of  the  J  ury  that  this  elephtfit  ffsi 
not  dangerous  to  man  takes  it  out  of  the  eiass  of  dn- 
gerous  animals.  Elephants  in  many  oomtriei  sn 
tamed,  and  used  as  beasts  of  transport.  They  sfiaad  is 
a  different  position  from  animals  /era  nolKne,  sadi  m 
liona,  tigers,  bears,  wolves,  ftc,  whieh  are  never  tsosi 
Some  elephanta  being  nild  and  some  being  tame,tt«i 
ia  no  presumption  that  they  are/erca  natmres,  and  ttMR* 
fore,  on  the  first  finding  of  the  Jury,  the  defendsitin 
entitied  to  Judgment. 

They  referred  to  Rex,  v.  Buggins,  2  Loid  Bap>* 
1,574,  at  p.  1,583;  Fheming  v.  Orr,  %  Mscqaeeo,  14;  i 
Hale  P.  C.  430, 

Montag%ks  LuMh^  for  the  plaintiff,  waa  not  cdladoB. 

Lord  EsHXB,  M.B.— The  only  difficulty  I  have  hai  it 
this  case  is  to  see  whether  a  formula  oonld  be  Uid  don 
which  would  be  applicable  to  this  and  other  «■» 
Aooording  to  the  law  of  England,  auiniala  for  this  paiV** 
may  be  divided  into  two  classes.'  The  flat  dm 
consists  of  those  animals  as  to  which,  if  a  person  oboosii 
to  keep  one  of  them,  he  does  so  at  hia  peril,  sad  it* 
not  necessary  or  material  to  prove  that  be.kaivthe 
particular  animal  he  ^eepa  to  be  dangeious.  -Hm  ete 
class  consists  of  animals  which  are  not^  as  a  olai%  <f  * 
dangerous  nature,  though  particular  indlvidiisb  of 
that  class  may  become  dangerous.  If  a  penoa  fcasfi 
an  animal  of  thia  class,  he  is  not  liable  for  injary  deat 
by  it  unleaa  he  knew  that  the  partioular  aniBil  m 
dangerona.  Hofr  can  one  determine  to  wbioh  ol  Am* 
two  daaaea  any  particular  Und  of  anliasl  bobaii' 
Some  animala  are  known  by  everybody  not  to  bs  cf^ 

'(a.)  Reported  bjr  W.  F,  Binny,  Es^.,  Baniitff-al-M- 
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dangeioiis  nature  in  any  coontrj.  They  may  be  feres 
naiurcB  in  the  aenee  that  they  are  not  the  subject-matter 
of  property  until  reduced  into  poflieaaion,  but  they  are 
not  ferce  naturce  in  the  aenee  that  they  are  danger- 
ous. The  law  accordingly  recognizes  that  such  ani- 
mals are  not  dangerous.  There  is  another  di?ision  of 
animals  which  the  law  recognizes  as  not  being  of  a 
dangerous  nature  in  England.  For  instance,  there  are 
horses,  oxen,  dogs,  and  others  which  I  do  not  pretend  to 
enumerate.  These  ha?e  come  to  be  recognized  by  the 
law  as  not  being  of  a  dangerous  nature  in  England  in 
this  way: — ^Though  originally  wild,  in  the  course  of 
years  the  whole  race  has  been  so  tamed  in  this  country 
that  their  progeny  in  England  is  now  known  and 
recognised  as  not  being  of  a  dangerous  nature.  Oa 
account  of  that  universal  knowledge,  the  law  in  this 
country  recognizes  and  assumes  that  these  animals  as  a 
race  are  not  dangerous  in  England.  Unless  an  animal  can 
be  brought  within  one  of  these  two  difiaions— namely,  a 
race  of  animal  that  is  not  dangerous  anywhere,  or  a  race 
of  animal  which  by  cultivation,  so  to  speak,  in  England 
is  recognized  as  not  being  dangerous  in  England — ^it 
falls  within  the  first  class,  and  if  kept  by  anyone  it 
muat  be  kept  at  bis  peril. 

Applying  that  principle  to  the  present  case, 
we  must  inquire  under  which  class  the  race  of 
elephants  come.  It  is  clear  that  they  cannot  come 
under  the  division  of  animals  not  dangerous  anywhere. 
Nor  can  it  be  said  that  elephants  have  through  a  long 
series  of  years  been  born  and  tamed  in  this  country  that 
their  progeny  has  been  recognized  in  England  as  not 
dangerous.  Therefore  the  race  is  not  brought  within 
the  second  class  above-mentioned.  Accordingly 
elephants  fall  within  the  first  class,  and  whoever 
•keeps  an  elephant  must  do  so  at  his  peril,  and  must 
prevent  it  from  doing  any  injury,  and  his  knowledge  of 
the  dangerous  or  mischievous  character  of  the  par- 
tionlar  elephant  that  he  keeps  is  immaterial.  The 
first  question,  therefore,  which  the  learned  judge  asked 
the  jury  was  immaterial,  and  the  defendants  are  liable 
for  the  injury  done  by  the  elephant,  as  the  plaintifE  did 
not  by  his  conduct  bring  the  injury  on  himself,  and  the 
judgment  must  be  affirmed. 

LiNBLBT,  L.  J.-^I  am  of  the  same  opinion.  The  last 
'oase  upon  the  subject  is  May  v.  BurdeU,  L.  B.  9 
*i^,  B.  101,  the  case  of  a  monkey,  where  knowledge  of 
the  mischievous  nature  of  the  monkey  was  averred  in 
the  declaration ;  but  that  Cise  does  not  seem  to  me  to 
assist  the  defendants.  Unless  it  can  be  shown  that 
elephants  as  a  class  are  known  and  recognized  as  not 
being  dangerous  in  this  country  the  defendants  cannot 
succeed.  I  agree  with  the  judgment  of  the  Master  of 
the  Bolls,  and  I  think  that  the  appeal  should  be  dis- 
missed. 

BowBN,  L.J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  the  broad  principle  which  governs  this  case  is 
that  laid  down  in  BylancU  v.  FMcher,  L.  B.  3  H.  L. 
380.  If  a  perjon  brings  on  to  his  premises  something 
not  naturally  there  which  is  likely  to  do  mischief  he 
takes  the  risk,  and  he  must  keep  it  at  his  peril,  and  the 
law  holds  him  responsible  for  any  damage  Which  ensues. 
The  subject  of  dangerous  animals  is  a  Imnoh  of  the  law 
which  is  covered  by  that  proposition.  The  application 
of  that  proposition  has  been  uniformly  recognized  in  the 
text- books  and  cases  from  the  time  of  Lord  Hale  (1  Hale 
P.  0.  430)  and  Lord  Holt  (Hosonv.  KeeUng,  12  Hod.  332) 
down  to  ihe  present  time.  People  must  not  bo  wiser  tiian 
the  experience  of  mankind.  If,  aooordlng  to  the  experi- 
ence of  mankind,  oertain.animals  are  dangerous  as  a  dass, 
though  individual  members  of  that  class  have  been 
tamed,  the  person  who  keeps  an  animal  of  that  class 
must  take  the  risk  of  its  doing  any  mischief.  Elephants 
still  remain  as  a  dass  wild  in  their  nature  and  untamed, 
though  there  may  be  indifiduals  of  that  class  which  are 


brought  to  a  degree  of  tameness  amounting  to  domestica- 
tion. Everyone  knows  when  dealing  with  an  elephant 
that  he  is  dealing  with  an  animal  which,  unless  it  is 
tamed,  belongs  to  a  class  which  is  naturally  wild.  If, 
on  the  other  hand,  the  animal  belongs  to  a  class  which, 
according  to  the  experience  of  mankind,  is  not  danger- 
ous and  not  likely  to  do  mischief,  and  if  the  class  is 
dealt  with  by  mankind  on  such  a  footing,  then  a  person 
may  safely  keep  such  an  animal,  unless  he  knows  that 
the  particular  animal  which  he  keeps  is  likely  to  do  mis- 
chief. The  broad  rule,  therefore,  as  applicable  to 
animals,  is  that  if  a  person  brings  on  to  his  land  an 
animal  belonging  to  a  dass  that  is  likely  to  do  mischief, 
be  must  take  the  risk  upon  himself  of  that  animal  doing 
mischief.  But  if  the  animal  belongs  to  a  class  which  is 
not  likely  to  do  mischief  he  is  not  liable  for  mischief 
done  by  it,  unless  he  knows  the  particular  animal  to  be 
dangerous.  The  judgment,  therefore,  was  right,  and 
must  be  affirmed. 

Appeal  diimiiaed. 

Solicitors    for   the  plaintiff,    Hamlin^  Grammer,   Jb 
Eamlin^  for  Dunn  dt  French,  Leeds. 

Solicitors  for  the  defendants,  Bpeechli/t  Mum/ord,  db 
Oo,f  for  Mumfard  A  Johnion,  Bradford. 


From  Oban.  Div. 


Feb.  5. 


In  re  Blundell. 

BlWDVLL   v.   BLUimELL. 


("0 


Adminiitration — CoeU — Executori*  riaht  of  indemnity 
-^Pereone  etanding  in  exectUori^*  ehoee — Stibrogatipn 
'^Belaiive  righie  againat  i?ie  eetaie  of  ereditore 
etandihg  in  executor^  ahoee  and  pereone  to  wTtom  those 
ereditore  had  been  ordered  to  pay  costa  of  proceedings 
taken  hy  such  creditors  for  the  benefit  of  the  eitate. 

In  an  action  to  administer  the  estate  of  a  testator,  the 
conduct  was  given  to  a  company  who  were  large  creditors. 
The  company,  Tiaving  taken  out  a  summons  with  the 
approval  of  the  fudge  to  recover  from  the  solicitors  who 
had  acted  for  the  executor  a  sum  of  money  received  by 
them  out  of  the  estate  for  their  costs,  were  ordered  to  pay 
the  solicitors  their  costs  of  the  summons,  Ufhieh  was 
dismissed  ;  the  company  were  shortly  afterwoirds  ordered 
to  be  wound  up  by  the  court,  and  had  no  moans  of  pay* 
ing  the  amount,  A  small  sum,  not  enough  to  pay  in 
full  either  tJie  company's  or  the  solicitors*  costs  of  the 
summons,  remained  in  court  to  the  credit  of  the  action, 

Edd  (reversing  the  decision  of  North,  J.),  that  the 
solicitors  utere  entitled,  by  subrogation  to  the  r^ht  of  the 
company  {who  stood  in  the  shoes  of  the  executor),  to  be 
indemnified  out  of  the  estate,  and,  as  the  company  had 
been  ordered  to  pay  costs  to  tJie  solicitors,  the  latter  had  a 
right  to  be  paid  such  costs  out  of  the  fund  in  court,  prior 
to  the  right  of  tJie  company  to  be  paid  ther^ut  their  own 
costs  of  the  same  proceedings. 

Appeal  from  North,  J. 

Thomas  Blundell  died  in  1882,  and  an  order  directing 
the  usual  accounts  of  his  estate  was  made  in  November, 
1884.  The  testator's  son,  the  defendant,  G.  T.  Blundell, 
alone  proved  the  will. 

In  January,  1886,  the  conduct  of  the  action  was  given 
to  the  Bavarian  Brewery  Oo.  (Limited),  who  were  large 
oreditors  of  the  estate.  The  present  appellants,  Messrs. 
Bower,  Ootton«  k  Bower,  .had  for  some  time  acted  as 
solicitors  to  the  executor,  and  had  been  paid  by  him  out 
of  the  estate  their  o^ts  to  the  amount  of  £1,148  14s.  9d. 
A  balance  of  over  £2,000  was  subsequently  found  due 
from  X3t,  T.  Blundell  on  his  aooounts,  but,  he  having 
become  bankrupt,  no  part  thereof  was  ever  paid. 

(a.)  Beported  by  B.  H.  Dbanb,  Esq.,  Barrister-at-Law* 
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The  cofrts  of  the  Bavarian  Brewery  Co.  of  the  action 
were  paid  in  pursnance  of  an  order  of  the  26th  of  April, 
1887,  made  upon  the  futther  consideration. 

Directly  after  that  order,  the  Bavarian  Co.,  with  the 
approval  of  the  jadge  in  chambere,  took  out  a  eammous 
in  their  own  name  for  an  order  against  Messre.  Bo  «rer, 
Cotton,  ft  Bower  to  refund  the  sum  of  £1,146 
odd  paid  to  them  as  aforesaid,  but  this  summons 
was  dismissed,  with  cost*,  by  Stirling,  J.  (40  Cb.  D. 
370,  37  W.  R.  Dig.  190).  None  of  those  costs  were, 
however,  paid,  and  the  company  having,  on  the  16th  of 
June,  1888,  been  ordered  to  be  wound  up,  there  was  no 
probability  of  their  being  paid  out  of  the  company'i» 
assets.  A  *maU  sum  (nuder  £200}  remained  in  court  iu 
the  action,  but  out  of  that  £35  13?.  6d.  wae>  due  to  the 
receiver. 

Under  these  circumstances  Messrs.  Bovrer,  Cotton,  ft 
Bower  gave  notice  of  motiou  that  the  costs  ordered  to 
bo  paid  to  them  as  aforesaid  might  be  declared  a  charge 
on  the  fund  in  court  in  priority  to  all  other  claimii,  and 
that  they  might  be  at  liberty  to  apply  for  payment  out 
of  that  fund  of  such  pert  of  those  costs  as  they  oould  not 
obtain  from  the  brewery  company.  The  only  costs  iu 
the  action  in  fact  remaining  unpaid  were  those  incurred 
by  the  company  iu  their  summons  against  Bower, 
Cotton,  ft  Bower  (which  alooe  exceeded  what  would  be 
left  of  the  fund  in  court  after  the  receiver  had  been  paid 
what  was  due  to  him},  and  the  costs  of  the  same  sum- 
mons payable  by  the  company  to  Messrs.  Bower  ft  Co. 
(which  also  exceeded  such  reeidue  of  the  fund). 

The  official  liquidator  of  the  company  aeoordingly 
took  out  a  summons  for  payment  of  the  balance  due  to 
the  receiver,  and  for  taxation  and  payment  out  of  the 
residue  of  the  cofets  of  all  parties,  and  payment  of  the 
balance  (if  any)  to  himself  as  liquidator  of  the  company. 

The  motion  cama  on  for  bearing  on  the  20th  of 
December,  1889. 

Noxth,  J.,  held  that  the  liquidator  of  the  Bavarian 
Brewery  Co.  was  entitled  to  the  balance  of  the  fund  iu 
court,  in  payment  of  the  company's  costs  of  the  sum- 
mons agaiust  Messrs.  Bower,  Cotton,  &  Bower,  iu 
priority  to  the  right  of  that  firm  to  be  paid  the  costs  the 
company  had  been  ordered  to  pay  them. 

Messrs.  Bower,  Cotton,  ft  Bower  appealed. 

Cozen$'Sardy^  Q,C.p  and  Levett,  for  the  appellants.— 
The  summons  iu  respect  of  which  both  these  sets  of 
costs  were  incurred  was  a  proceeding  commenced  by  the 
Bavarian  Brewery  Co.,  not  for  their  own  benefit,  but  for 
the  benefit  of  Blundell's  estate,  and  as  they  had  been 
substituted  for  the  executor  in  having  the  conduct  of 
the  aclioni  we  ought,  by  subrogation  to  them,  to  have 
the  benefit  of  their  right  to  indemnity :  In  re  Gorton^ 
Dow9e  V.  Gorton,  37  W.  B.  341,  40  Cb.  D.  536.  If,  in 
the  winding  up  of  a  company,  an  action  brought  by  the 
liquidator  against  another  person  fails,  the  defendant's 
costs  must  be  paid  out  of  the  assets  in  priority  to  the 
costs  of  the  winding  up :  In  re  Home  Inveeimeni  Society, 
28  W.  £.576,  U  Ch.  D.  167  ;  Inre  Bank  of  Hindustan, 
China,  and  Japan,  Ex  parte  Smith,  16  W.  B.  170, 
L.  B.  3  Ch.  App.  125.  Again,  if  an  action  is  brought 
by  leave  of  the  court  against  a  company  in  liquidation, 
and  is  successful,  the  claimant  is  entitled  to  have  his 
costs  paid  in  inll  out  of  the  assets  of  the  company  iti 
priority  to  the  costs  of  the  liquidator,  though  the  liqui- 
dator had  leave  to  defend:  In  fe  Trent  and  ff umber 
Shipbuilding  Co.,  Bailey  and  Leetham'e  ca$e,  17  W.  R. 
1079»  L.  B.  8  £q.  94.  In  In  re  Dominion  of  Canada 
Plumbago  Co.,  32  W.  R.  425,  27  Ch.  D.  33,  Pearson,  J., 
whose  decision  was  upheld  on  appeal,  followed  In  re 
Home  Investment  Society,  and  declined  to  follow  In 
re  Dronfield  Silketone  Coal  Co,  (No.  2),  31  W.  B.  671, 
23  Ch.  D.  511,  in  which  Chitty,  J.,  hod  taken  a  some- 
what different  view.  In  the  present  case  there  was  a 
personal  order  against  the  liquidator  to  pay  the  costs. 


though  with  a  right  to  indemnify  biinstU  ostot  the 
oompanv's  assets.  The  principle  was  emukoisted  bj 
JameF,  Y.C,  iu  Bailey  and  Leetham'e  eate,  Ths  £«niin 
Co.  could  not,  except  as  representing  Blandsll'a  eittU, 
have  sued  us.  As  between  two  parties,  one  ot  vini 
has  been  shown  to  be  right  and  the  other  wtobc  the 
former  ought  to  have  his  costs  in  priority  to  ths  latte. 
Tha  person  wrongly  attacked  ought  not  to  bs  pottposad 
to  the  person  who  has  wrongly  attacked  him.  Whj 
should  the  liquidator  be  paid  his  costs  of  his i 
application  before  the  preaent  appellants,  as  the  i 
ful  party,  are  paid  theirs  ? 

Everitt,  Q.G.,  and  E,  Ford,  for  the  liqaiditor.- 
What  the  appellants  are  really  asking  for  ii.  net 
subrogation,  but  direct  payment  out  of  tii<«  sseati  ii 
priority  to  all  other  claims.  The  oases  dted  oa  behilf 
of  tbo  appellants  are  all  distinguishable,  OQ  the  grout 
that  in  each  a  winding-up  order  had  been  mtde  befon 
the  costs  were  incurred.  Iu  In  re  Honne  InvedmsHt  Soddf 
the  liquidator  acted  mero  motu  at  his  own  peril,  withoot 
the  direction  of  the  court.  Subrogation  would  oelf 
apply  to  their  right  to  work  out  their  indemnttj.  Sop' 
pose  a  trustee  had,  for  the  benefit  of  bis  eetste,  dose 
what  we  did,  could  his  suceessf  ul  antagonist  tike  the 
whole  of  a  small  estate  to  pay  his  costs,  leaving  Dotldiig 
for  the  trustee  or  anyone  else  P  A  lien  for  oosti  ksi 
never  been  interfered  with.  An  order  for  pajaest  of 
costs  to  a  party  personally  does  not  take  away  tbe  eelip 
oitor's  lien  for  his  costs  :  Ex  parte  Bryant,  1  Ksdd.  41. 
The  appelUnts  elected  to  look  to  the  company  for  tbdr 
ooets,  and  cannot  now  have  them  out  of  tba  eetste. 
[LiKDLBT,  L.J.,  referred  to  Ex  parte  OarloMd,  lOYei. 
110,  and  In  re  Johmon,  Shearnuin  v.  BahiMn,  S9 
W.  B.  168,  15  Cb.  D.  548.  Lopbb.  L.  J.— Ton  pot  tbe 
appellants  to  expense  by  your  improper  prooeediag.] 
Every  step  here  was  taken  with  the  sanction  of  the  eout 
The  principle  on  which  liquidators  or  trustees  fai  beok- 
ruptcy  (as  held  in  In  re  Angeretein,  22  W.  B.  581, LB. 
9  Ch.  App.  479)  are  made  to  pay  coats  persoaallj  ii  thfl, 
where  they  act  without  the  sanction  of  the  coort,  tfasotkr 
parlies  are  not  to  be  bound  to  look  only  t3  ao  ineolTeil 
estate  for  their  costs ;  but  that  principle  does  not  epfly 
here.  [Lindlbt,  L.J.— Have  exeontora  priority  si  le 
costs  over  persons  to  whom  they  have  bean  ocdersd  ts 
pay  costs  P]  If  they  have  done  their  da^  tbej  liki 
priority  over  everyone  else. 

Coeene^ Hardy,  Q.G.,  in  reply. — ^The  Judge  esid  k» 
would  take  care,  iu  case  there  were  enough  to  paj  oir 
costs  as  well  as  those  of  the  company,  that  the  mamf 
went  into  our  pockets  before  being  applied  in  pajaeat 
of  the  creditors  generally.  The  only  question  wse  si  te 
priority  between  us  and  the  company,  and  ntdj  tl» 
better  equity  is  that  of  the  party  to  whom  the  oikir 
party  has  been  ordered  to  pay  costs. 

Cotton,  L.J.-^This  is  an  appeal  lioo  an  order  d 
North.  J.  It  has  been  f oUj  srgned,  bat  if  then  mh 
any  anthorities,  bearing  directly  oa  the  qosetios,  1 
should  have  liked  to  consider  them  before  giviog  jolf- 
ment  It  is  conceded,  however,  on  both  sidw  that  tberi 
is  no  direct  decision  on  the  point  raised  by  the  appsdi 
though  several  oases  have  been  referred  to  wbieb  ibev 
what  it  would  be  right  to  do  if  itooald  bedooeooa- 
sistently  with  prindple.  The  Jadge,  in  the  adsuaietis- 
tion  action  of  Blundell  v.  BlundtU,  gave  the  ooodad  v 
that  aotion  to  the  brswery  company,  wbieb  if  m* 
unfortunately  being  wound  np.  That  oonpanj  m^  * 
claim  ogainst  the  solicitors,  who  are  Hr.  Hardj's  eli«ta, 
seekiog  to  have  a  certain  sum  paid  iot)  ooirt  to  the 
credit  of  the  aotion.  It  is  admitted  that  svsrj  etep 
taken  by  the  brewery  company  in  prosecnting  that  eb^ 
was  taken  with  the  -approval  of  the  Judge,  and  xtl^IlT 
taken,  and  that  is  shown  by  the  form  of  the  ofderfi«*f 
the  company  the  costs  of  the  proceedings.    Tbe  ft^ 
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^ediogs  ultimatoly  failed,  and  the  appellaats  obtained 
an  order  against  the  brewery  company  for  tbe  payment 
of  their  ooets  of  those  proceedings.  The  company  baa, 
lioweyer,  gone  into  liquidation  and  unfortunately  it  baa 
no  assets,  and  the  question  now  is  whether  the  appellants 
are  not  entitled  to  be  paid  those  costs  out  of  the  assets 
of  Blundell's  estate  in  priority  ta  the  costs  of  the 
llrewery  company  in  this  matter,  which  costs  haTS  not 
yet  been  paid.  There  is  no  question  as  to  the  costs  of 
the  brewery  company  incurred  in  getting  in  assets  of 
^e  estate,  all  those  costs  haTing  been  already  paid  to 
them.  It  is  simply  this,  whether  these  solicitors  are 
entitled  by  way  of  indemnity  to  be  paid  these  costs  out 
of  the  estate  in  priority  to  tbe  claims  of  the  company. 

The  order  made  by  the  judge,  which  was,  I  think, 
in  rather  an  unusual  form,  allowed  the  brewery  com- 
pany to  take  proceedings  in  Itr  own  name  aga!uBt  Messrs. 
Bower  k  Cotton  in  respect  of  a  claim  made  against  them 
on  behalf  of  the  estate.  That  order  had  tbe  effect  of 
substituting  the  brewery  company  for  tbe  executors, 
and,  therefore,  as  regards  this  question  of  indemnity, 
we  must  treat  the  brewery  company  as  standing  in  the 
ahoes  of  the  executors,  with  this  additional  fact,  that 
CTery  step  taken  by  the  company  in  their  conduct  of  this 

.  action  was  approved  by  the  Judge. 

It  was  contended  that  the  appellants  could  not  enforce 
their  claim  to  an  indemnity  out  of  the  estate,  because 
they  elected  to  take  an  order  simply  against  the  brewery 
-company.      But  I  do  not  think  that  fact  ought  to 

.  prevent  their  enforcing  any  right  of  indemnity  they 
might  ha?e  had  against  the  estate.  It  was  not  a  case 
of  election  at  all.  A  great  many  of  the  cases  referred 
^,  do  show  a  right  of  such  a  nature,  and  cases  were 
cited  where  a  liquidator  who  was  liable  to  pay  costs, 
and  get  them  out  of  the  estate,  has  been  held  entitled 
to  pay  tbe  costs  out  of  the  estate  directly  to  the  person 

.against  whom  be  has  been  Utigating. 

Bttt  it  is  said  that  it  is  unreasonable,  independently 
of  tbe  question  of  election^  that  there  should  be  a  claim 
against  the  company  personally  (if  I  may  so  describe 
it),  and  also  a  claim  by  way  of  indemnity  out  of  the 

.assets  of  the  estate.  1  think  that  objection  fails, 
because  there  are  numerous  examples  of  such  claims — 
there  is,  for  instance,  the  case  of  executors  who  are 

•  authorized  to  carry  on  the  trade  of  their  testator,  and 
to  apply  either  tbe  whole  or  a  portion  of  the  estate  for 
that  purpose.      There   the  persons  dealing    with  the 

,  executors  are  in  no  sense  creditors  of  the  testator-^ 
they  are  at  law  creditors  of  the  executors.  But  it  is 
well  established  that,  althoagh  this  is  so,  the  persons 

fdealing  with  the  executorsi  in  addition  to  their  right 
against  the  executors  personally,  are  entitled  to  such 
indemnity  as  tbe  executors  might  have  against  the 
estate.  If  the  amount  of  the  estate  allowed  to  be 
employed  in  the  trade  is  limited,  then  their  claims  in 
respect  of  the  indemnity  will  be  also  limited.  I  only 
refer  to  this  to  show  that  it  is  not  unreasonable  that  the 

'  appellants  in  this  case  should  raise  a  claim  against  the 
brewery  company,  as  standing  in  the  shoes  of  the 
executors,  personally,  and  also,  by  way  of  indemnity,  as 
against  Blundell's  estate. 

There  is  in  this  citoe  the  difficulty  that  these  solicitors 
can  only  claim  by  getting  the  benefit  of  the  indemnity 
to  which  the  company  would  have  been  entitled  if  they 
bad  paid  these  costs,  whioh  they  have  not  done. 

If  the  company  had  paid  the  costs  to  the  successful 
litigants,  they  would  ha?e  been  entitled  to  indemnity 

'  out  of  the  estate  in  respect  of  any  costs  paid  by  them  to 
the  solicitors :  but  here  the  company  is  claiming  against 

*  this  estate  in  respect  of  its  own  costs.     Although  North, 

J.,  does  not  in  so  manj  words  decide  thai  the  company 

'    would  be  entitled  to  such  an  indemnity,   yet  in  my 

opinion,  as  they  commenced  their  proceedings  under  the 

'  Authority  of  the  court,  and  e?ery  step  iu  those  proceed- 

ings  was  taken  by  the  company  with  the  sanction  of  the 


court,  if  they  had  paid  the  costs  to  the  appellants,  they 
would  haTe  been  entitled  to  say  to  the  court  which  was 
administering  the  estate  of  the  deceased,  *' Hot  only  ought 
we  to  be  paid  out  of  the  estate  the  costs  incurred  by 
us,  but  also  the  costs  which  ha?e  been  paid  by  us  to  the 
successful  litigants.'*  Then  the  solicitors  who  succeeded 
in  the  litigation  would  be  entitled  to  the  benefit  of  the 
company's  right  of  indemnity.  But  the  costs  have  not 
been  paid.  HowcTer,  it  is  no  unusual  mode  of  proceed 
ing  for  the  person  or  estate  liable  to  indemnify  another 
for  a  payment  made  by  him,  to  make  a  payment  directly 
in  discharge  of  the  original  liability.  Taat  is,  in  fact, 
generally  the  best  way  of  getting  rid  of  the  liability  of 
indemnity.  Therefore  I  do  not  think  that  the  non-pay- 
ment of  the  costs  by  tbe  company  preTents  the  solicitors 
from  claiming  by  way  of  indemnity. 

lint  the  question  remains,  which  of  the  two  would 
haTC  a  prior  right  to  be  indemnified  from  the  costs  which 
have  been  incurred.  The  order  is  that  the  company  do 
pay  the  costs  of  Messrs.  Bower  ft  Cotton.  As  between 
those  two  parties — tho  company  and  Messrs.  Bower  & 
Cotton— which  is  entitled  to  priority?  Surely  those 
to  whom  the  others  were  ordered  to  pay  costs.  As 
that  order  against  the  company  stands,  not  hafing  been 
questioned  within  the  time  allowed,  we  have  to  say  what 
is  to  be  done,  now  that  the  company  is  being  wound  up. 

My  Tiew  of  carrying  out  to  a  legitimate  extent  the 
benefit  of  indemnity  to  which  the  company  would  haTe 
been  entitled,  and  in  priority  to  any  claim  which  the 
creditors  would  have  against  the  assets,  is  to  give  tho 
solicitors  the  right  to  stand  in  the  shoes  of  the  company 
against  those  assets.  I  think,  therefore,  the  order 
made  by  North,  J.,  must  be  re?ersed,  and  that  th^re 
must  be  a  direction  that  the  sum  be  ordered  to  be  paid 
to  tbe  liquidators  of  the  company  must  be  paid  to  the 
appellants  here. 

It  has  been  suggested  that  the  appellants  cannot 
have  any  claim  against  assets  of  the  estate,  whioh 
ought  to  go  to  the  payment  of  creditors.  But  we 
really  have  not  got  to  consider  that  question,  because 
tbe  question  here  only  arises  between  the  two  parties 
who  incurred  the  costs  of  the  litigation  raised  against 
tbe  one  by  the  other  of  them,  which  failed,  and  I  myself 
feel  no  difficulty  at  all  as  rejgards  the  priority  of  the 
right  to  indemnity  orer  the  tight  of  credit3rs  of  the 
estate. 

The  court  has  power  to  direct  what  is  right  to  be 
done  in  the  winding  up  of  estntes,  and  iu  approving 
the  proceedings  taken  against  the  solicitors  by  the 
company,  it  no  doubt  acted  for  the  best  with  a  view  to 
increasing  the  assets  of  the  estate. 

Unfortunately,  the  claim  made  was  unsuccessful, 
but  that  cannot  take  away  the  right  to  Indemnity 
against  costs  incurred  with  the  sanction  of  the  judge, 
and  which  must,  accordingly,  be  presumed  to  haTe  been 
properly  incurred,  and  though  the  claim  failed,  I  cannot 
say  thas  it  was  an  unreasonable  one. 

LxxfDLBT,  L.J. — ^The  question  we  have  to  decide  is  how 
to  dispose  of  a  sum  of  about  £170  standing  in  court  to 
the  credit  of  the  action  of  In  re  BlunddL  All  the  costs 
of  cTerybody  incurred  in  producing  that  fund  have  been 
paid  long  age,  and  the  estate  has  been  cleared  of  every 
liability,  and  this  sum  represents  the  net  balance. 

The  difficulty  which  arises  is  attributable  to  a  certain 
legal  proceeding  which  I  will  deal  with  shortly.  It  was 
supposed  by  the  persons  interested  in  Blundeirs  estate 
that  certahi  gentlemen  —  Messrs.  Bower  k  Cotton 
—were  indebted  to  that  estate,  not  legally,  in  the 
sense  that  they  could  be  sued  for  the  debt  at  common 
law,  but  on  the  ground  that  there  were  c<>.rtain  equitable 
demands  upon  them  arising  out  of  breaches  of  trust, 
and  that,  if  proceedings  were  taken,  a  turn  of  £1,100 
odd  could  be  got  in  for  the  benefit  of  the  estate.  The 
principal  creditors  of  the  estate,  the  brewery  company,. 
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who  had  obtained  the  oondaot  of  Che  proceediogs, 
flocordlDgly  took  out  a  snmmoiis  with  a  view  to  get  in 
this  aoppoeed  aaaet,  and  got  the  leave  of  the  judge  to 
fight  oat  the  qneation  with  Mesars.  Bower  &  Ootton. 
Theresnlt  was  that  the  summons  was  dismisired,  with  ooats. 
The  company,  however,  acted,  we  are  told,  with  the  ap- 
proval of  the  court,  and  nobody  suggests  that  they  did  any- 
thing wrong,  and  that  brings  us  to  the  question  what  is 
to  be  done  about  the  costs  of  that  summons.  The  com- 
pany, on  the  one  hand,  are  entitled  to  be  indemnified 
out  of  the  estate  for  all  the  costs  properly  incurred  by 
them  in  the  proceedings  on  that  summons,  and,  on  the 
other  hand,  the  solicitors  were  ordered  to  be  paid 
their  costs  by  the  company.  It  is  to  be  observed 
that  Messrp.  Bower  &  Cotton  have  a  legal  right 
against  the  company  which  could  be  followed 
up  by  fi,  fa.,  or  other  proceedings.  But  Messrs. 
Bower  &  Cotton  say  that  they  have  more  than  that— 
they  say  that  they  are  entitled  in  equity  to  be  paid  out 
of  this  fund  in  court.  How  do  they  make  that 
out?  It  appears  that  their  equitable  right  to  stand 
as  creditors  of  the  estate  id  got  at  in  accordance 
with  the  principal  on  which  Ex  parte  Oarland  and 
similar  cases  were  decided,  and  which  were  carefully 
reviewed  by  Sir  G.  Jessel,  M.B.,  in  In  re  John" 
son.  They  do  not  claim  to  be  oeUuU  que  tTu%t  of 
the  fund,  but  they  claim  to  be  entitled  to  be  paid  out  of 
it  through  the  right  of  the  brewery  company  to  be 
indemnified  out  of  it  for  what  they  pay.  There  are  two 
claimants,  and  two  only  upon  this  fund,  and  as  between 
those  two  one  has  been  ordered  to  pay  the  costs  of  the 
other.  That,  to  my  mind,  settles  the  point  of  priority. 
The  authorities  most  closely  bearing  upon  this  point 
are  the  cases  of  winding  up  referred  to  by  Mr.  Hardy 
and  Mr.  Levett,  and  taking  them  as  guides  and  applying 
the  principle  of  those  cases,  in  good  sense  and  in  equity 
it  seems  to  me  that  Messrs.  Bower  ft  Cotton  have 
priority  over  the  company. 

LopBs,  L.J.'— I  have  nothing  to  add.  I  quite  agree 
with  the  rest  of  the  court.  The  principle  applicable  to 
the  decision  is  one  which  was  introduced  by  the 
Home  Inveetment  Co,*i  case  and  the  series  of  cases 
ending  with  the  Dominion  of  Canada  Plumbago  Co.'a 
caie. 

Solicitors,  Bower^  Coitonj  <fc  Bower;  W.  Foster, 


App.  Bankruptcy.  Feb.  14,  28. 

In  re  Psrkihs. 

JBx  parte  Mexican  Saitta  Babbasa  Mnmre  Co.  (a.) 

Bankruptcy — Secured  creditor — Obligation  to  give  up 
security  —  Company  —  Lien  on  sharee  of  debtor^ 
Bankruptcy  Act^  1888  (46  df  47  Vict.  e.  62^  M.  6, 168. 

A  debtor  against  whom  a  bankruptcy  petition  had 
bten  presented  by  a  company  had  previously  obtained 
Judgment  against  a  registered  shareholder  of  the  com' 
pany,  under  which  the  defendant  shartholaer  had  bem 
dtclared  to  be  a  trustee  of  some  of  the  shares  standing  in 
his  name  in  favour  of  the  debtor.  The  artidea  of  asso^ 
ciation  of  the  company  provided  that  the  company 
should  **  have  a  first  and  paramount  lien  on  all  share$ 
for  all  moneys  due  to  the  company  from  the  registered 
holder  thereof  or  other  the  persona  for  the  time  being 
entitled  thereto  as  against  the  company.**  The  registrar 
dismissed  the  petition,  on  the  ground  tJiai  the  company 
declined  to  declare  thai  they  held  any  security  for  tJieir 
debt  from  the  debtor. 

Held  {reversing  th€  registrar's  decision),  that,  as  the 

(a.)  Beported  by  Spxmobb  L.  Holland,  Esq.,  Barrister- 
at-Law. 


company  were  not  bound  to  recognise  (ntsfa  o/  (Ur 
shares,  the  debtor  waa  not  "  a  peraonentUledtotiusksm 
aa  against  tJie  company,**  and,  therefore^  that  thm/  mn 
not  "  secured  creditors  "  of  the  debtor  wOhin  (ke  meniaq 
of  sections  16  and  168  of  the  Bankruptcy  Ad,  im, 
since  they  Aad  no  lien  upon  the  shares  regislerti  in  tk 
name  of  a  person  declared  to  be  a  trustee  for  the  ddkr. 

Appeal  from  Mr.  Begistrar  GKffard  disnusniig  s  peti- 
tion in  bankruptcy  presented  by  the  company  sgiiart 
Perkins. 

In  1889  the  debtor  Perkins  had  comaeoeed  sa 
action  against  one  J.  M.  Dickey  and  the  oospnj^ 
claiming  from  Dickey  certain  shares  and  delm- 
tures  of  the  company,  of  which  Dickey  vai  tk» 
registered  owner.  Judgment  was  given  on  the  8ft  •! 
April,  1889,  in  the  action,  by  which  Dickey  wis  dedoei 
**  trustee  in  stock  or  shares  for  three-fifths  of  tbs  sgnti 
partnership  share  of  profits  of  which  Dickey  vai  sattttsl 
to  one-fiftb,"  and  it  was  adjudged  that  the  praMSt 
debtor,  as  plaintiff  in  that  action,  should  "nevrti 
against  the  defendant  Dickey  shares  and  dsbsBtam  li 
the  Mexican  Santa  Barbara  Mining  Oo.,  amoaiitiag  t» 
£23,408,  and  costs  to  be  taxed,"  but  the  setioo  m 
against  the  company  was  dismisaed  with  costk  Hen 
latter  costs,  taxed  at  £129  Ss.  9d.,  weie  the  dsbt  ea 
which  the  company  founded  the  present  bsokrvptif 
petition.  Dickey  had  in  May,  1888,  exeented  ttinfea 
to  other  persons  of  all  the  sharoa  atanding  in  his  sms, 
but  the  company  had  refused  to  register  these  inadsn 
on  the  ground  that  Dickey  was  indebted  to  them,  sri 
took  their  stand  upon  the  following  articles  of  s«ocb- 
tion  :— 

"  16.  The  board  may,  without  aaalgning  any  tssus, 
decline  to  register  any  transfer  of  shares  made  \ff  a 
member  who  is  indebted  to  them,  or,  so  long  si  tk» 
amount  of  the  shares  has  not  been  fully  called  np^  tos 
person  not  approved  by  them.*' 

**  20.  The  company  shall  have  a  first  and  ptnaoirt 
lien  on  all  shares  and  on  the  dividends  thsnoa  tm  all 
moneys  due  to  and  liabilities  subsisting  with  tbseo» 
pany  from  or  on  the  part  of  the  registered  hoUar  ff 
holders  thereof  or  other  the  person  for  the  tiaia  Mat 
entitled  thereto  as  against  the  company,  either  slaaacr 
Jointiy  with  any  other  person  or  persons,  indsdim 
calls  for  which  resolutions  shall  have  been  paassd  bf  thi 
board,  but  which  may  not  have  become  due  and  payriifei 
and  may  enforce  snoh  lien  by  forfeiture  and  sslaoCthi 
shares  on  which  such  lien  may  attach." 

The  registrar  held  that,  by  reason  of  the  Ben  wUek 
the  company  had  on  the  shares  as  against  Diekay,  th^ 


security  which  they  were  willing  to  give  op  for  tW 
benefit  of  the  creditors  of  the  debtor,  or  to  pat  a  *■!* 
on.    This  the  company  declined  to  do,  and  the  fsgs^Bf 
thereupon  dismissed  their  petition. 
The  company  now  appealed. 

Barnes,  Q.C.,  and  Tate-Lee,  for  the  appellsati.*-Tte 
debtor  is  not,  within  the  meaning  of  danse  SO  of  tht 
articles  ut  association,  "  a  person  entitied  to  the  ahaiH 
as  agaioBt  the  company,"  because  Diokqr  is  tha  oalf 
legal  ovmer  of  the  aharea  known  to  the  oompaay,  th«t* 
fore  the  company  are  not  "secured  oreditora''  of  tli 
debtor  within  aecUon  6  (1)  and  section  168  oltbi 
Bankruptcy  Act,  1883.  The  company  eaanot  tali 
cognixanoe  of  the  debtor's  rights  against  DIM- 
Secondly,  there  are  no  shares  on  which  the  ]ad|BiiBt.ii 
favour  of  the  debtor  against  Diol^  can  tsks  aftc^ 
beoauae  Dickey  had,  previoos  to  the  jndgmant,  C0^ 
transfers  of  all  the  shares  standing  in  his  nsiastatftM 
persons. 

Pdey,  for  the  respondent.->Diokey  has  been  itdatt^ 
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a  traatee  of  the  shares  of  which  the  respondent  debtor 
la  in  eqaity  the  owner.  Therefore  the  company  have  a 
lien  on  his  equitable  interest  in  those  shares,  and  are 
aeoared  creditors  within  the  Act ;  and  tbej  oaght  to 
have  declared,  under  section  6  of  the  Bankruptcy  Act, 
1883,  that  they  held  such  seoarity,  and  were  willing  to 
give  it  up  or  have  it  Talued.  The  transfers  by  DIekey, 
not  ha?ing  been  registered,  do  not  defeat  the  equitable 
title  of  the  debtor  to  these  shares :  RooU  t.  Williamson, 
86  W.  R.  758,  38  Ch.  D.  485. 

TaU-Lee  replied. 

Cur.  adv.  vtilt. 

Lord  OoLBBiDOB,  O.J. — ^Tbis  is  a  bankruptcy  petition 
presented  by  the  Santa  Barbara  Go.  againat  the  debtor, 
and  it  is  founded  upon  a  judgment  debt  of  £129. 
In  their  petition  the  company  stated  that  they  held  no 
aeourity  for  their  debts  upon  the  debtor's  estate,  and  the 
answer  was  that  they  were  really  seeured  creditors  of  the 
debtor,  because  he  was  the  eetiui  que  tnut  of  certain 
aharea  in  the  oompany  which  stood  in  the  name  of  one 
Dickey,  and  that,  as  between  himself  and  Dickey,  the 
debtor  had  a  right  to  a  transfer  of  these  shares.  If  the 
shares  were  transferred  to  him  they  would  greatly  o?er- 
top  the  debt  which  he  owed  to  the  company,  and  by 
their  articles  of  association  the  company  were  entitled  to  a 
lien  upon  shares  in  respect  of  a  debt  due  to  them  from 
the  shareholder.  This  was  the  ground,  as  J  understand 
it,  upon  which  the  registrar  refused  to  make  a  reoeifing 
order.  I  am  unable  to  agree  with  the  registrar's  Tiew 
upon  two  grounds.  In  the  first  place,  it  seems  to  me 
extremely  important  not  to  throw  any  doubt  on  the 
principle  that  companiea  have  nothing  whateyer  to  do 
with  the  relatione  between  tmateea  and  cfstuii  que 
trutU  in  respect  of  the  shares  of  companies.  It  a 
trustee  is  on  the  company's  register  as  the  holder  of 
shares,  the  relations  which  he  may  have  with  some  other 
person  in  respect  of  the  shares  are  matters  with  which 
the  company  hate  nothing  whatever  to  do ;  they  can  look 
only  to  the  man  whose  name  is  upon  the  register.  It 
seems  to  me  that  if  we  were  to  throw  any  doubt  upon 
that  rule  we  should  make  the  carrying  on  of  their 
business  by  Joint-stock  companiea  a  very  serious 
question,  and  the  ultimate  result  would  be  anything  but 
beneficial  to  the  holders  of  shares  in  such  companies 
themselves.  I  think,  therefore,  that,  although  there  may 
have  been  transactions  which,  if  they  were  settled  aa 
between  Dickey  and  bis  ceetui  que  truet  Perkins,  would 
give  the  latter  rights  as  against  the  company,  yet,  till 
those  transactions  have  been  settled,  and  as  long  as 
Dickey  and  Perkins  remain  in  the  aituation  of  trustee  and 
ceeiui  que  fruity  those  transactions  cannot  be  treated  by 
the  court  as  creating  any  relation  between  the  company 
and  the  debtor  which  the  company  were  bound  to  regard. 
The  second  ground  arises,  as  I  think  the  Master  of  the 
Rolls  has  already  pointed  out,  on  the  very  words  of 
section  168  of  the  Bankruptcy  Act,  1883.  If  the 
company  have  any  security  at  all  it  is  a  lien  upon  the 
shares  held  by  Dickey f  and  section  168  says  that 
"  secured  creditor  means  a  person  holding  a  mortgage, 
charge,  or  lien  on  the  property  of  the  debtor,  or  any 
port  thereof,  as  a  security  for  a  debt  due  to  him  from 
the  debtor."  Here  the  lien  of  the  company,  which  is 
their  only  aecurity,  ia  upon  the  shares  standing  in  the 
name  of  Dickey,  and  it  ia  aought  to  make  that  lien  a 
security  for  a  debt  to  the  company,  not  from  Dickey, 
but  from  the  debtor.  Now,  the  shares  are  not,  so  far 
only  as  the  company  can  regard  them,  the  property  of 
the  debtor,  and  they  cannot  therefore  l>e  aeourity  for  a 
debt  due  from  him  to  the  company.  They  may  be 
aeonrity  for  a  debt  due  to  the  company  from  Dickey, 
bat  with  that  aeonrity  we  have  nothing  to  do  now.  It 
seems  to  me,  therefore,  that  the  registrar  was  wrong  in 
xefnsing  to  make  a  receiving  order,  and  on  those 
two  short  grounds  his  judgment: must  be  reversed. 


Lord  EsHBa,  M.B. — ^The  company  presented  a  bank-  ■ 
ruptcy  petition  against  the  debtor  on  the  ground  that 
he  owed  them  a  debt  of  £129  which  he  had  neglected 
to  pay.  Hia  answer  to  the  petition  is,  "It  has  been 
decided  by  a  court  of  competent  Jurisdiction  that  I  am 
in  equity  entitled  to  a  certain  number  of  shares  in  the 
company,  the  value  of  which  greatly  overtopa  the  com- 
pany'a  claim  for  £129.  It  baa  been  declared  by  that 
court  that  I  am  the  eeetui  que  trust  of  those  shares,  and 
that  Dickey  is  a  bare  trustee  of  them  to  me."  In 
answer  to  that  the  company  aays,  first,  "  You  may  be 
the  cestui  que  trust  of  those  shares;  a  court  of  com* 
petent  Jurisdiction  may  have  declared  that  you  are,  but 
we  know  nothing  about  you.  We  are  legally  entitled  U> 
take  no  notice  of  you,  and  we  have  a  right  to  treat  you 
aa  if  you  were  a  cestui  que  trusty  and,  although  you  may 
have  a  right  which  in  some  way  or  other  you  can 
enforce  to  become  a  shareholder  in  the  company  to  the 
extent  of  £23,000,  we  are  entitled  to  make  you  a  bank- 
rupt if  you  do  not  pay  the  £129.*'  In  the  second  place 
the  oompany  says,  "Dickey,  who  is  eald  to  be  your 
trustee,  owes  us  money,  and  therefore  we  have  a  lien 
on  our  shares  which  stand  in  his  name,  and  we  insist  on 
that  lien."  The  debtor  replies,  "  If  you  have  a  lien  on 
the  shares  as  againat  Dickey  you  are  secured  creditora, 
aud  you  must  either  value  your  security  or  give  it  up  for 
the  benefit  of  the  creditors."  To  this  the  companj 
answer,  "  That  lien  does  not  make  ua  secured  creditors 
of  you,  Perkins,  within  the  meaning  of  section  168  of 
the  Bankruptcy  Act,  1883." 

With  regard  to  the  first  point,  I  confess  I  have  a 
great  desire  to  overrule  it,  if  I  could,  because  to  say  to  a 
man,  **  We  admit  that  you  are  a  cestui  que  trust  of  the 
shares  ;  we  admit  the  man  in  whose  name  they  stand  ie 
a  bare  trustee  for  you  ;  we  admit,  therefore,  that  you 
must  ultimately  be  entitled  to  shares  in  our  company  to 
a  large  amount ;  nevertheless,  we  have  a  right  to  make 
you  a  bankrupt  for  a  smaller  sum,"  does  seem  to 
me  a  very  wrong  thing.  But  it  is  said  that  the 
company  have  a  legal  right  to  do  this,  because  it  ia 
necessary  for  the  protection  of  companiea  that  they 
should  not  be  bound  to  reoogniae  trusts  affecting  thei< 
shares.  So  far  as  I  understand  the  law  now  that  I  have 
considered  it,  it  does  give  the  company  power  to  do  this. 
Therefore  the  first  ground  of  objection  to  the  bank- 
rnptcy  petition  fails,  beoauae  the  first  step  which  the 
debtor  must  take  is  to  show  that  he  is  a  ceetui  que  trust 
of  shares.  The  law  haa  given  the  company  the  right  to 
say,  "  We  do  not  care  whether  you  are  a  cestui  que 
trust  of  aharea  or  not;  if  yon  are  we  have  the  right  to 
take  no  notice  of  you."  I  agree  that  that  is  the  law, 
though  I  think  it  ia  hard  law  ;  but  we  have  nothing  to 
do  with  the  question  of  hardship. 

Then  comes  the  other  question,  which  ifras  the  ground 
of  the  Judgment  of  the  registrar.  I  doubt  whether  the 
first  point  was  really  argued  before  him ;  at  any  rate,  it 
waa  not  the  point  upon  which  he  baaed  hia  Judgment. 
He  held  that  the  company  had  a  lien  aa  againat  Dickey 
upon  the  shares  which  stood  in  his  name.  In  virtue  of 
that  lien  the  oompany  declined  to  consider  the  claim  of 
the  debtor  upon  the  shares.  If  the  matter  had  stood  upon 
the  Bankruptcy  Act  of  1869  I  should  have  been  very 
much  inclined  to  say  that  that  lien  was  a  security  in  the 
hands  of  the  company  against  any  claim  which  the 
debtor  might  have  upon  them,  and  to  hold  that  they 
were  creditors  holding  security  for  their  debt.  I  should 
have  been  inclined  to  say  that  they  had  a  aeourity  in 
foot  and  in  law.  But  then  the  Act  of  1869  haa  been 
altered  by  the  Act  of  1883,  and  aome  effect  most  be 
given  to  the  alteration.  The  alteration  is  in  the 
definition  of  a  secured  creditor  contained  in  the  Act.. 
Section  168  defines  a  secured  creditor  aa  meaning  "  a 
peraon  holding  a  mortgage,  oharge,  or  lien  on  the 
property  of  the  debtor  or  any  part  thereof  as  a  seonrity 
for  a  debt  due  to  him  from  the  debtor."    The  worda 
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**  from  the  debtor"  baTo  been  added  to  the  deflnitioii 
oontaiiied  in  seotion  16  of  the  Bankruptcy  Act,  1869, 
We  mQBt  gi?e  effect  to  those  wordi.  The  question  here 
is  not  nhether  this  lien  is  a  secnritj  to  the  company  as 
against  Dickey,  bat  whether  it  is  a  secuiity  for  a  debt 
dae  to  the  company  from  the  debtor  P  I  think  it  can- 
not in  fairness  be  said  to  be  a  lien  in  respect  of  a  debt 
due  to  the  company  from  the  debtor,  and  therefore, 
although  in  one  eeuae  it  is  a  security  in  their  hands,  it  is 
not  such  a  security  as  makes  them  secured  oreditord  of 
the  debtor  within  the  meaning  of  the  Act  This  new 
definition  shuts  that  lien  out.  Therefore,  although  I 
agree  with  the  registrar  that  the  company  bad  a  lien,  I 
canuot  agree  that  that  lien,  which  was  a  lien  against 
Dickey,  was  such  a  lien  as  made  them  **  secured 
creditors  "  of  the  debtor,  for  the  lien  as  against  Dickey 
was  not  a  security  for  a  debt  due  to  them  from  the 
debtor.  I  think,  therefore,  that  we  ought  to  disagree 
with  the  registrar's  decision,  and  to  hold  that  a  raceiring 
order  must  be  made. 

Fbt,  L.J. — I  am  of  the  same  opinion.  The  debtor 
owed  the  company  £129  upon  a  judgment.  Dickey  was 
a  shareholder  in  the  company,  and  be  bad  been  declared 
by  a  competent  court  to  be  a  trustee  of  some  of  those 
shares  for  the  debtor.  It  is  said  that,  under  these  oir- 
cumstoncesy  the  company  haTe  a  lien  on  the  shares  for 
the  £129  which  is  due  to  them  from  the  debtor.  Beliance 
is  placed  upon  the  20th  clause  of  the  company's  articles 
of  association,  which  provides  that  "  the  company  shall 
faaTe  a  first  and  paramount  lien  on  all  bhares  and  on  the 
difidends  tliereon  for  all  moneys  due  to  and  liabilities 
subsisting  with  the  company  from  or  on  the  part  of  the 
registered  holder  or  holders  thereof,  or  other  the  person 
for  the  time  being  entitled  thereto,  as  against  the  com- 
pany." It  must  be,  and  indeed  is,  conceded  that  the 
debtor  is  not  the  registered  bolder  of  these  shares. 

The  only  question,  therefore,  is,  was  he  "  a  person  for 
the  time  being  entitled  thereto  "  as  against  the  com- 
pany ?  In  my  opinion  he  was  not.  The  policy  of  the 
Oompanies  Act^  as  has  been  already  pointed  out  by  the 
Lord  Chief  Juetice,  is  to  free  companies  from  any  obli- 
gation to  take  notice  of  trusts.  As  against  Dickey,  no 
doubt  the  debtor  was  the  person  entitled  to  the  shares, 
but  as  against  the  company,  Dickey,  and  not  the  debtor, 
was  the  person  entitled,  because  they  knew  nothing  of 
the  litigation  between  him  and  Dickey,  and  the  court  is 
not  bound  to  know  anything  of  that  litigation,  which 
has  been  determined  as  between  him  and  Dickey.  It 
may  be  said  that  some  meaning  must  be  gi?en  to  the 
words  ''other  the  person  for  the  time  being  entitled 
thereto  as  against  the  company."  In  my  opinion  these 
words  can  be  satisfied  in  other  ways.  One  obfions 
meaning  of  the  words  would  include  the  executors  or 
administrators  of  a  deceased  shareholder,  or  the  trustee 
in  babkruptoy  of  a  bankrupt  shareholder,  or  any  person 
who  might  have  obtained  a  judgment  from  a  court  of 
competent  juriediotion  against  the  company,  whether  in 
an  action  or  in  proceedings  under  section  85  of  the  Oom- 
panies Act,  1862,  that  he  was  entitled  as  against  the 
company  to  be  registered  as  the  holder  of  shares.  All 
those  persons  would  come  within  the  meaning  of  daase 
20.  In  my  J  udgment  the  words  do  not  include  the  cesf  ui 
^tie  trust  of  shares,  however  clear  the  trust  may  be, 
however  certain  the  right  of  the  ee$tui  que  <rtMf,  because 
the  company  are  not  bound  to  take  notice  of  trusts. 

The  present  case  illustrates,  as  it  seems  to  me,  the 
expediency  of  that  rule.  The  position  of  the  debtor  as 
against  Dickey  is  not  free  from  complication.  He  has 
obtained  a  judgment  that  Dickey  is  his  trustee  of  cer- 
tain shares ;  but  the  oompaay  claim  to  have  a  lien  on 
the  shares  for  a  Tery  large  sum  of  money  as  against 
Dickey.  Whether  that  claim  is  well  or  la-fonnded  I 
know  not.  The  company  have  the  absolute  right,  under 
clause  16  of  the  articles  of  assooiation,  to  refuse  to 


register  any  transfer  of  the  shares  so  long  ss  say  i 
is  due  to  them  from  Dickey,  without  giving  sny  i 
for  their  refusal.  Other  persons  have  lodged  tmulea 
of  the  shares  with  the  company,  and  insist  thit  tiiM 
transfers  have  priority.  All  these  questions  hifs  bees 
raised  and  discussed. 

It  appears  to  me,  therefore,  that  the  ptrtaeaisr  dr 
cumstances  of  this  case  strongly  iUostrato  the 
expediency  of  adhering  to  the  iceneral  role  whkh  the 
Lord  Ohief  Jnstioe  has  stated.  Bat  I  base  mjdeeirfoa 
on  the  broad  general  ground  that  the  debtor  ii  note's 
person  entitled  as  against  the  company"  tP  fkcie 
shaifeB,  and  not  upon  the  particular  dreaastiMN  ol 
the  case,  although  I  have  used  them  by  way  of  fllsitai- 
tion.  I  think,  therefore,  that  a  receiving  order  ateild 
be  made. 

Appeal  allowed, 

Solieitors  for  the  appellante,  Francis  &  Johnson, 

Solicitor  for  the  respondent,  E,  Kimber, 
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June  21;  Jslyl 

2n  re  Pabsons. 
STOCELnr  9.  Parsoks.  (a.) 

Married  u>oman — Separate  properiy^-Ooniingent  tiBs^ 
Spes  Buocessionis— Ifarrted  Women's  Properiff  Adt 
1882  (45  dt  46  Vid.  c.  57),  «.  5. 

J.  S.  by  his  wiU  left  property  to  trustees  mpen  ind 
for  his  daughter,  E,  B.,  for  life,  with  an  wXmfdt 
remainder t  upon  failure  of  issue  of  E,  B.,io**nA 
person  or  persons  as,  at  the  time  of  the  faUurt  sf  tte 
preceding  trusty  would  be  my  next  of  kin  and  eni&its 
my  personal  eetate  under  the  statutee  for  diskiMmof 
the  personal  estate  of  inteOates  if  I  had  then  Hei 
intestate:'  J.  8.  died  in  1879 ;  E.  B,  died  inlW 
without  having  had  any  issue.  E.  P.,  who  weM  km 
been  one  of  the  next  of  kin  of  J,  8.  if  he  had  dwdof  tie 
same  time  as  E.  B,,  and  who  wtu  married  he/en  ik 
commencement  of  the  Married  Women's  Prepaid  Ad, 
1882.  made  her  wiU  in  1887,  and  died  in  1889,  tauf 
her  husband  her  surviving, 

Held^  that  the  property  firet  accrued  in  titU  end 
interest  to  E.  P.  on  the  death  of  E.  B.  in  1881,  ui 
tJiat  by  section  5  of  the  above^metUioned  Adt  S.  ?•  mi 
eniHtled  to  it  for  her  separate  use,  and  that  U  fstsd 
by  her  will. 

In  re  Beanpr^'s  Truste,  21  L.  B,  Ir.  39T,  dissum 
from. 

Adjourned  summons. 

This  was  an  originating  summons  taken  oat  bf  tke 
executor  of  the  will  of  Mrs.  Elisabeth  Parsons,  ssUicfv 
the  decision  of  the  court  whether  one-thiid  of  a  l^fspj  d 
£1,600  to  which  the  testatrix  was  entitled  undsr  the 
wfll  of  John  Stockley  was  disposed  of  by  the  wiU  of 
Mrs.  Parsons,  or  belonged  to  her  husband  in  his  asiiw 

John  Stockley,  by  his  will,  left  £1,600  to  \tsdm 
upon  trust  for  his  daughter  EUss  Bird,  ressstDdff  It  k« 
husband  for  life,  remainder  for  her  children  sad  iM^ 
"and  if  there  should  be  no  ohUd  or  other  issasof  117 
said  daughter  who  shall  attain  a  Tsstsd  intttest  is  tH 
said  trust  moneys,  funds,  and  seooiities,  then  tb«  *■* 


(a.)  Beported  by  Jamis  H.  Baxxwbxa,  Bsq., 
•t-Lsw. 
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■ball  be  in  tnut  for  snob  peisoa  or  persons  as,  at  the 
time  of  tbe  failure  of  the  preeediag  trust,  would  be  my 
next  of  kin  and  entitled  to  my  personal  estate  under 
tbe  statutes  for  distribntijn  of  the  personal  estate  of 
intestates  if  I  had  then  died  intestate,  and  in  the  pro- 
portions in  which  they  would  be  so  entitled." 

John  Stockley,  the  testator,  died  in  1879.  EUza  Bird 
died  on  the  21st  of  May,  1886,  without  leaving  any 
husband  or  having  had  any  issue. 

One  of  the  next  of  kin  of  John  Stockley,  if  he  had 
died  at  the  same  time  as  EIIea  Bird,  was  Elizabeth 
aParsons.  She  married  in  1857,  made  a  will  dated  in 
1887,  and  died  on  the  70th  of  September,  1889,  leaving 
a  surviving  husband.      The  plaintiff  proved  her  will. 

The  question  arising  for  decision  on  these  facts  was, 
whether  a  contingent  title  to  the  legacy  in  question  had 
accrued  to  Elizibeth  Pdrsona  before  the  passing  of  the 
Married  Woman's  Property  Act,  1882,^in  which  case 
tbe  legacy  would  not  be  her  separate  property,  and 
consequently  would  not  pass  by  her  will — or  whether 
ber  title  to  the  legacy  first  accrued  after  the  passing  of 
tbe  Married  Woman's  Property  Act,  1882,  in  which 
case  tbe  legacy  in  question  would,  by  virtue  of  section 
-5  of  that  Act,  be  her  separate  property,  and  would| 
^^neeqnently,  pass  by  her  will. 

Townaend,  for  the  summons,  referred  to  Hmari  v. 
Tranier,  37  W.  R.  213,  ante,  p.  530,  43  Oh.  D.  587. 

Ingle  Joyce,  for  Mr.  Parsons,  the  husband  of  the 
testatrix. — The  executors  are  trustees  of  the  fund  for 
tbe  husband.  Mrs.  Parsons  had  a  "  contingent  title  " 
before  the  commencement  of  the  Act  of  1882,  and 
thezefore,  by  section  5,  could  not  dispose  thereof  by 
will  after  tbe  passing  of  the  Act.  Tbe  real  next  of  kin 
of  the  testator,  who  died  in  1879,  were,  until  the 
death  of  Miss  Bird  in  1886,  entitled  to  the  fund  oon- 
tingentiy :  Beid  v.  Eeid,  34  W.  B.  332,  31  Ob.  D.  402 ; 
In  re  BeauprfB  Tru$t8,  21  L.  R.  Ir.  397.  [Kay,  J. 
—I  decided  Smart  v.  Tranter  as  if  the  lady  had  no 
separate  estate ;  in  the  Oourt  of  Appeal  it  appeared  that 
•he  died  possessed  of  separate  estate  of  a  trifling 
amount.  This  is  mentioned  in  59  L.  J.  N.  S.  (Oh.) 
363,  but  not  in  the  Law  BeporteJ]  In  re  Goods  of 
Amelia  Price,  35  W.  B.  596,  12  P.  D.  137. 

Upfohn,  for  the  defendants  claiming  under  the  will 
of  tbe  testatrix.— Persons  who  would  be  presumptive 
next  of  kin  of  John  Stockley  when  the  propoeitue  died 
had  no  interest  before  the  death  of  the  propoeitus. 
Could  the  defendants  have  maintained  an  action 
before  the  death  of  the  propositue  in  order  to 
protect  the  fund?  [Kay,  J.,  referred  to  Jod  v. 
MilU,  3  K.  ft  J.  458,  6  W.  B.  Ob.  Dig.  91,  114.] 
Lord  Dursley  v.  Fifzhardinge,  6  Yes.  251,  in  which 
case  reference  is  made  to  Smiih  v.  AUornei/' General, 
in  Chancery,  1777;  Clowes  v.  Billiard,  25  W.  B. 
224,  4  Oh.  D.  413  ;  Garleton  v.  Leighton,  3  Mer.  671 ; 
In  re  Thompson  and  Curzon,  83  W.  B.  688,  29  Oh. 
D.  177;  In  re  Tucker,  Emanuel  v.  ParJUt,  38  W.  B. 
932;  In  re  Hobson,  Webster  v.  Ritkards,  34  W.  B. 
195;  Kekewich  v.  Manning,  1  De  G.  M  ft  G.  187; 
BaynUm  v.  CoUin;  33  W.  B.  41,  27  Oh.  D.  604; 
Meek  v.  KetUewell,  1  Hare,  464, 1  Ph.  342.  In  section 
5  of  the  Act  there  are  no  such  words  as  expectancy  or 
possibility;  the  word  is  "title."  During  the  life  of 
tile  propoiHus  there  was  no  title,  but  only  a  possi- 
bility. The  testatrix,  therefore,  became  ea titled  to  the 
fund  for  ber  separate  use  after  the  deith  of  Eliza 
Bird  in  1886,  and  had  power  to  make  a  will  disposing 
of  it :  In  re  Ouno,  Mansfield  v.  Mansfield,  43  Oh.  D.  12. 

Ingle  Joyce  replied. 

Our,  adv,  vuU* 

.  July  2. — Kat,  J.,  delivered  the  following  written 
judgment :— [After  stating  the  facta  above  set  out,  his 


lordship  continued : — ]  It  is  indisputable  law  that  no 
one  can  have  any  estate  or  interest  at  law  or  in  equity, 
contingent  or  other,  in  the  property  of  a  living  person 
to  which  he  hopes  to  succeed  as  heir-at-law  or  next  of 
kin  of  such  living  person.  During  the  life  of  such  per- 
son no  one  can  have  more  than  a  spes  succeseionis  or 
hope  of  succeeding  to  his  property. 

The  law  is  the  same  when  there  is  a  limitation  by 
will  or  settlement  of  real  or  personal  property  to  the 
heir  or  statutory  next  of  kin  of  a  living  person.  During 
his  life  no  one  can  say,  I  have  a  contingent  estate  or 
interest  as  possible  heir  or  next  of  kin.  Just  as  in  the 
first  case  no  one  can  have  more  than  an  expectation  or 
hope  of  being  heir  or  next  of  kin. 

It  makes  no  difference  that  the  limitation  is  not  to 
the  actual  heir  or  nex*i  of  kin,  bat  to  the  persons  who 
would  be  heir  or  next  of  kin  if  the  ancestor  were  to 
die  at  some  future  time.  Until  that  time  arrives  there 
is  no  one  who  can  say  he  has  anything  beyond  a  hope 
or  expectation. 

For  this  reason,  in  a  suit  to  administer  the  estate  you 
could  not  make  such  possible  heir  or  next  of  kin  a 
party,  nor  is  there  any  case  in  which  he  has  been 
allowed  to  sue  to  protect  the  estate  or  has  been  recog- 
nized as  having  an  interest,  except  that  in  proceedings 
in  lunacy  against  the  ancestor  he  is  permitted  to  1^ 
before  the  court.  The  reason  for  that  is  thus  stated  by 
Lord  Eldon  in  Ex  parte  Clarke,  Jac.  589 1^**  The 
principle  which  leads  the  oourt  to  call  for  the  next  of 
kin  or  the  heir-at-law  of  lunatics  is  to  receive  from  the 
persons  probably  entitled  that  assistance  in  the  protec- 
tion of  the  property  which  persons  having  such  ex« 
pectant  rights  will  be  likely  to  afford,  but  the  inquiry  is 
not  to  be  considered  binding." 

The  object  of  the  Married  Women's  Property  Act, 
1882,  was  to  benefit  women  who  had  married  before  the 
passing  of  the  Act  by  giving  them  a  separate  estate  in 
property  to  which  they  might  become  entitled  during 
the  coverture  after  the  passing  of  the  Act.  It  excepts 
all  property  their  '*  title  to  which,  whether  vested 
or  contingent,"  accrued  before  the  Act.  To  give  a 
wide  meaning  to  "  contingent  title  "  would  narrow  the 
operation  of  tbe  statute.  But,  without  straining  the 
words  in  either  direction,  can  a  possible  next-of-kin  of  a 
person  who  is  to  be  supposed  to  die  at  a  future  time, 
be  said  to  have  a  **  contingent  title,"  or  is  it  not  the 
proper  view  that  he  has  no  title  at  all,  nothing  but  an 
expectation  or  hope  which  is  not  recognized  in  law  as 
any  title  P 

While  the  propositus  is  living,  every  relative  he  has 
in  the  world  is  a  possible  next-of-kin ;  can  each  one 
say  that  he  has  a  contingent  title  P  He  may  have  sons, 
brothers,  and  nephews.  Can  the  nephew  Hiving  tbe 
sons  and  brothers)  say,  "I  have  a  title "P  If  he 
cannot,  then  the  brother  cannot,  nor  the  son.  A  spes 
sucoessionis  is  not  a  title  to  property  by  English  law. 
Why  should  this  meaning  be  given  to  it  in  the  statute 
in  order  to  deprive  a  married  woman  of  her  right  to 
separate  property  P  I  suppose  the  object  of  excepting  a 
title  accrued  twf ore  the  Act  was  in  order  not  to  take  from 
the  husband  any  advantage  which  he  might  then  have. 
Possibly  the  exception  goes  further  than  ie  necessary 
for  this  purpose,  but  if  that  is  its  main  object  it  would 
be  contrary  to  the  spirit  of  the  enactment  to  construe 
the  words  so  as  to  include  an  expectation  of  the  wife  in 
which  the  husband  could  not  have  any  interest. 

Now  let  me  see  bow  far  this  view  of  the  law  is  sup- 
ported by  authority. 

In  a  note  at  page  219  of  the  8  th  edition  of  Watklns 
on  Oonveyancing  it  is  said,  in  effeot,  that  there  are  two 
classes  of  possibilities  —  namely,  possibilities  coupled 
with  an  interest  ''such  as  oontbigent  remainders, 
6xeoutory  devises,  springing  or  shifting  uses ;  the  other 
bare  or  naked  possibilities,  such  as  the  hope  of 
inheritance   entertained  by  the  heir.     •     •     •     The 
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former  dass  may,  perhaps,  with  moie  proprietj  be 
denominated  contingent  interests,  and  the  latter  mere 
expeetanoies  ;  for  a  possibility  coupled  with  an  interest 
is  more  than  a  possibility,  it  is  a  present  interest  and 
may  be  dsTlMd :  Perry  ▼•  PheUps,  17  Yes.  173,  182. 
On  the  other  hand,  the  expectancy  of  an  heir  apparent, 
during  the  lifetime  of  his  ancestor,  is  less  than  a  possi- 
bility, being  but  a  mere  hope  or  anticipation." 

The  statute  8  ft  9  Yict.  c.  106,  s.  6,  makes  a  possi- 
bility coupled  with  an  interest  assignable  at  law,  but 
not  a  mere  possibility. 

In  Smith  T.  AUortwy-Oeneral^  cited  6  Yes.  255  and 
15  Yes.  133,  136,  it  was  decided  that  an  heir  apparent 
during  the  life  of  his  ancestor,  though  the  ancestor  is 
a  lunatic  who  cannot  reco?er,  could  not  haTe  a  bill  to 
perpetuate  testimony  in  order  to  proTO  that  he  was  heir 
apparent,  and  could  not — as  the  verua  Tieret  might — 
have  the  writ  de  venire  iMpiciendo,  [His  lordship 
then  referred  to  the  case  of  Lord  Dureley  t.  Fitz' 
hardinge,  6  Yes.  251,  and  read  from  the  Judgment  of 
Lord  Eldon,  at  page  260,  the  passage  commencing 
''  The  case  of  Smith  t.  Tlie  AUomey-Oeneral  went  upon 
this — that  the  next  of  kin  of  the  lunatic  had  no  interest 
whateTer  in  the  property,"  and  ending  on  page  261 
with  the  words  *'  they  could  not  qualify  themselves  as 
to  any  interest  in  the  subject  itself  " ;  and  proceeded : — ] 
Nothing  can  be  more  clear  and  emphatic  than  these 
words  of  Lord  Eldon,  and  I  know  of  no  case  in  which 
the  law  so  laid  down  has  been  departed  from  or 
doubted. 

Then,  has  an  expectant  heir  or  next  of  kin  any  greater 
interest  under  a  limitation  to  the  heir  or  statutory  next 
of  kin  of  a  li?ing  person  P 

In  Meek  ?.  Kettlewdl  it  was  held  that  an  assignment 
by  deed  of  a  mere  possibility  was  only  a  contract,  and, 
being  Toluntary,  could  not  be  enforced  in  equity.  The 
possibility  there,  was  the  hope  of  succession  as  one  of 
the  next  of  kin  of  H.  M.,  under  a  limitation  by  will  in 
trust  for  the  next  of  kin  according  to  the  statute,  in 
case  she  left  no  issue.  While  H.  M.  was  lifing,  one  of 
her  possible  next  of  kin  made  this  assignment.  H.  M. 
died  without  issue,  and  the  suit  was  instituted  after  her 
death  to  enforce  the  assignment.  Wigram,  Y.O.,  said 
that  the  assignor  "  at  the  time  of  the  assignment  had 
nothing  but  an  expectancy  in  the  fund  in  question 
(like  that  of  an  heir  in  the  lifetime  of  the  ancestor}," 
and  he  dismissed  the  bill. 

This  was  affirmed  by  Lord  Lyndhnrst,  who  said,  "  The 
assignment  of  an  expectancy  such  as  this  is  cannot  be 
supported  unless  made  for  a  valuable  consideration.*' 
That  is  a  direct  decision  that  the  expectant  next  of 
kin  take  no  greater  interest  under  a  limitation  to  next 
of  kin  than  they  would  by  the  hope  of  an  actual  succes- 
sion. 

In  Olotoee  ▼.  HiUiard  Sir  Gtoorge  Jessel,  M.R., 
had  before  him  a  case  in  which  the  limitation  was  iden- 
tical with  that  which  I  haye  to  deal  with.  A  testator 
had  left  his  residuary  estate  for  the  benefit  of  his  three 
daughters  and  their  issue,  with  an  ultimate  gift  if  all  of 
them  died  without  issue  **  in  trust  for  such  person  or 
persons  as  would  hare  been  entitled  to  the  residue 
of  my  trust  estate .  under  and  according  to  the 
Statutes  of  Distribution  in  case  I  had  then  died 
intestate,"  The  testator  died  in  1869.  While  the 
daughters  were  li?ing  and  unmarried,  some  of  the 
persona  who  would  be  next  of  kin  of  the  testator, 
if  they  had  all  died  unmarried,  brought  an  action  for 
administration  of  the  estate,  as  possible  and  presump- 
tiTe  next  of  kin  entitted  under  the  ultimate  limitation. 
A  demurrer  was  allowed  on  the  ground  that  they  had 
not  sufficient  interest  to  maintain  the  suit.  Yet  the 
▼eriest  scintilla  of  interest  will  entitle  a  person  to  main- 
tain such  a  suit,  as  is  ^hown  by  such  cases  as  Joel  ▼, 
MilU,  ^nd  Oo^err,  Radford^  1  De  G.  J.  ft  8.  585.  The 
Master  of  the  Rolls  said :— "These  plaintiffs,  who  claim 


to  be  some  of  the  testator's  possible  next  of  Uo,  sn  hi 
the  same  position  as  persons  claiming  to  be  next  of  kin 
of  a  living  person.  Ex  hypoiheai  the  testator  is  to  Hve 
on.  Whether,  therefore,  yon  attempt  to  ascertsiB  ths 
next  of  kin  of  a  living  person,  or  of  a  person  djing  st  a 
future  period,  it  is  the  same  thing,  there  is  no  diit^saee. 
You  cannot  predicate  of  anyone  that  he  will  be  s  msn* 
ber  of  the  class."  Later,  he  criticiaes  Boherte  ▼.  BAerU^ 
2  Ph.  634,  where  Lord  Oottenham  made  a  diiefenes 
between  a  widow  and  next  of  kin  ;  and,  notidikg  IkfU 
T.  Angela  10  W.  R.  722,  4  De  G.  F.  ft  J.  624,  hsuyi, 
''  It  is  a  decision  that  nothing  less  than  an  intenit  irOl 
allow  a  man  to  maintain  a  suit." 

That  decision  (Gloweer.  BUliard)  follows  whtt  wis 
laid  down  in  Meek  ▼.  KetUeweU^  that  possible  nsxt  of 
kin  have  no  greater  interest  during  the  life  of  tbe 
proposituB  under  a  limitation  to  his  statutory  nsxt  of 
kin  than  they  would  have  in  property  which  they  hoped 
to  take  by  succession  to  him,  and  shows  that  tiie  sunt 
law  applies  where  a  time  is  fibced  for  the  supposed  dsatii 
of  the  propoeitus,  not  the  date  of  his  actual  destL 

I  have  referred  to  this  very  familiar  law,  snd  the 
authorities  upon  it,  because  I  am  asked  to  follov 
a  decision  of  eminent  judges  in  Ireland,  which  it 
is  said  governs  the  case  now  before  me,  /s  n 
BeauprS'i  Truit.  The  facts  in  that  case  wen  as 
follows:  By  marriage  settlement,  in  1830,  m,W 
was  settied  in  trust  for  the  wife  for  life,  then  hoshsnd 
for  life,  then  children  of  wife  by  any  hnsband,  sad  in 
default  of  such  children  '*  in  trust  for  such  pema  or 
persons  as,  according  to  the  statutes  for  the  distritratloa 
of  the  estates  and  effects  of  intestates  in  Great  Britain, 
would  at  the  time  of  such  failure  of  issue  as  afoTSSsid 
have  been  the  next  of  kin  of"  the  wife  "if  she  had 
departed  this  life  intestate  and  without  haviag  bees 
married."  The  husband  died  in  1862,  the  wife  in  18S5, 
without  haTiog  had  issue.  One  of  her  next  of  kin, 
Lady  Kugent,  had  married  in  1860,  without  settlsoMat, 
and  her  husband  was  adjudicated  bankrupt  in  1881. 
The  contest  was  between  Lady  Nugent  and  the  astigneei 
in  bankruptcy  of  her  husband ;  the  question  being, 
whether  or  not  the  share  which  belonged  to  Lsdj 
Nugent  had  become  her  separate  property  under  the 
Harried  Women's  Property  Act,  1882,  or  whether  her 
titie  had  accrued  before  that  Act,  in  which  esse  the 
share  belonged  to  her  husband's  assignees.  It  was 
decided,  first  by  the  Master  of  the  Rolls  in  Ireland,  eod 
on  appeal  by  the  Lord  Ohancellor  of  Ireland,  with 
the  concurrence  of  Fitssgibbon,  Barry,  and  Naish,  LJJf 
that  Lady  Nogent's  titie  had  accrued  before  the  tfairied 
Women's  Property  Act,  1882,  and  that  accordingly  the 
had  no  separate  estate,  but  that  her  share  of  the  fssd 
belonged  to  the  assignees  in  bankmpccy  of  her  hai- 
band.  The  Master  of  the  Rolls  said,  "TiU  the 
class  is  ascertained  it  was  argued  there  was  ao  litis 
in  anyone,  not  even  a  contingent  title,  within  the 
statute.  No  authority  for  this  proposition  was  refernd 
to,  which  is  a  startling  one,  and  if  it  be  well  foaadcd 
it  would  apply  to  many  cases  besides  the  preeent,  esses 
in  which  no  question  of  next  of  kin  would  artee,  each  as 
where  property  is  left  to  or  settled  upon  the  childrea  of 
A.  B.  living  at  a  particular  time,  answering  a  psctieslai 
description,  or  the  like,  sinoe  the  class  cannot  be  seeer- 
tained  till  the  event  happens.'*  He  then  citee  tbe 
language  of  Cotton,  L.J.,  in  Beid  ▼.  iWi:— "The» 
must  be  an  accruer  of  titie  after,  and  not  befor^ 
the  passing  of  the  Act,  and  the  titie  must  be  oonsideNd 
as  accruing  when  the  married  woman  first  ^^V^ 
her  interest  in  the  property,  whether  such  isten"* 
is  at  that  time  in  possession,  reversion,  or  rsossiader. 
*'And,  of  course,  also,"  the  learned  ^f»^^ 
the  Rolls  adds,  '*  whether  vested  or  oootiBl^ 
The  Master  of  the  Rolls  then  considers  whether  Iw 
Nugent  had  a  <y)ntingent  title  to  the  fund  before  tw 
Act,  the  policy  of  which  he  states  to  be,  in  the  ssM^ 
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a  preTioofl  manisge,  to  oast  the  marital  tight  odIj  in 
reapeet  of  property  acquired  after  the  Aot  in  snoh  a 
manner  that  it  could  not  have  been  contemplated  as 
part  of  the  consideration  of  the  marriage,  or  dealt  with 
by  husband  and  wife,  or  either  of  them,  before  the  Act. 
He  seems  to  consider  that  if  the  instrument  under  which 
the  title  accrued  had  been  executed  after  Malin's  Act  (20 
4b  21  Yict.  o.  57),  Lady  Kugenf  s  title  would  ha?e  come 
within  the  description  in  that  statute :  *'  Every  future 
or  reversionary  interest,  whether  vested  or  contingent" 
Hie  Lord  Ohancellor,  on  appeal,  treats  EM  v.  Beid  as 
having  decided  that,  if  a  woman  married  before  the 
oommenoement  of  the  Aot  had  before  that  time  acquired 
a  title  of  any  kind  to  any  property,  such  property  is 
not  made  her  separate  property  by  section  6  of  the  Aot, 
thoogh  it  faUs  into  possession  after  the  passing  of  the 
Aot.  His  loidship  then  says:— "The  tide  of  the  next 
of  kin,  under  the  settlement  of  the  4th  of  June,  1830, 
was  a  title  in  contingency  and  in  remainder ;  their  right 
to  a  contingent  interest  was  hardly  disputed  '* ;  and 
later  on,  after  dealing  with  the  maxim  Nemo  e$i  heres 
vivenii$,  he  says  :— "  The  settlement  of  the  4th  of  June, 
1830,  created  a  contingent  limitation  in  favour  of  a  class 
of  persons  who  are  of  kin  to  the  tenant  for  life  and 
capable  of  being  ascertained.  In  my  opinion  they  had 
a  right  contingent  on  their  surviving  the  tenant  for  life 
under  the  mairiage  settlement,  which  is  the  foundation 
of  their  title."  Fitzgibbon,  L.J.,  concurs  in  the  con- 
clusion, "  though  not  without  doubt."  Lady  Nugent, 
he  says,  "  could  have  parted  with  her  title  by  assign- 
ment, or  dealt  with  it  as  she  pleased,  as  an  existing 
and  accrued  title,  though  contingent  as  to  its  actual 
enjoyment;  her  title  deed  is  now  the  settlement  of 
1830."  The  word  ''title"  in  section  5  he  treato  as 
including  "  every  kind  of  property  "  ;  and  he  concludes 
hy  saying  that  Lady  Nngent's  title  "  accrued  when  the 
settlement  was  executed."  Barry,  L.J.,  agrees,  and 
Kaish,  L.J.,  also,  the  latter  saying: — ^''It  appears  to 
me  as  much  a  contingent  title  as  if  the  limitation  had 
been  to  such  of  the  nephews  and  nieces  of  Sophia 
Southwell  as  shall  be  living  at  her  death.** 

If  this  were  an  English  authority  I  could  do  nothing 
but  follow  it ;  but  decisions  of  the  Irish  courts,  though 
entitled  to  the  highest  respect,  are  not  binding  on 
English  ludges.  If,  therefore,  I  cannot  agree,  I  am 
bound  to  decide  according  to  my  own  Judgment. 

I  confess  I  am  unable  to  come  to  any  conclusion 
except  one  which  is  contrary  to  this  decision.  I  cannot 
help  feeling  great  hesitation  in  opposing  my  opinion  to 
that  of  so  many  eminent  Judges  ;  but  I  must  say  that, 
if  it  were  not  for  this  authority,  I  should  have  no  doubt 
whatever  about  the  right  conclusion  according  to  the 
English  cases  I  have  referred  to.  After  al),  the  opinion 
I  express  is  not  so  much  mine  as  that  of  the  Judges  who 
decided  those  casei>. 

The  point  of  difference,  to  state  it  shortly,  is  this : 
Nemo  ett  here$  viveniU  should  be  construed  literally. 
There  is  no  such  character  in  law  as  the  heir  of  a  living 
person  or  as  his  statutory  next  of  kin.  There  is  a  wide 
difference  for  this  reason  between  a  gift  to  such  of  the 
"children,*'  or  « nephews,"  or  even  " kindred "  of  A. 
who  shall  be  living  at  his  death,  and  a  gift  to  those  who 
shall  then  be  his  statutory  next  of  kin.  During  A.'s 
life  there  muy  be  children,  nephews,  or  kindred.  Each 
of  them  has  probably  sufQcient  interest,  though  contin- 
gent, to  take  proceedings  to  protect  the  fund :  see  per 
Lord  Hatherley,  3  K.  ft  J.  474.  Some  or  all  of  them 
might  be  made  defendants  in  an  action  to  administer  the 
trust  Neither  of  these  things  can  be  done  where  the 
gift  is  to  statutory  next  of  kin.  They  have  no  existence 
whatever  in  law  while  the  propo»Uu$  is  living.  Ko  one 
can  as  possible  next  of  kin  even  bring  an  action  to  per- 
petuate testimony  as  to  his  kinship  during  that  period. 
I  am  unable  to  agree  with  the  Judgments  which  consider 
I  as  parallel. 


As  I  have  pointed  out,  the  learned  judges  in  Ireland 
treat  the  word  ''title"  in  section  6  as  equivalent  to  <* inter- 
est," citing  Cotton,  L.  J.'s  words  in  Reid  v.  Beid  to  the 
same  effect ;  with  this  I  respectfully  agree.  One  who 
has  no  interest  whatever  in  property  can  hardly  be  said 
to  have  a  title.  But  I  have  mentioned  abundant 
authority  to  prove  that  no  one  can  have  any  "  interest " 
as  heir  or  next  of  kin  in  the  ancestor's  lifetime.  The 
familiar  oases  to  which  I  have  referred  were  not  quoted, 
but  I  cannot  suppose  that  they  were  not  present  to  the 
minds  of  the  learned  Judges  whose  Judgments  I  have 
been  considering. 

In  Beid  v.  Beid  the  Oourt  of  Appeal  refused  to  aooept 
the  decisions  upon  the  ordinary  covenant  in  a  marriage 
settlement,  to  settle  other  or  after-acquired  property  of 
the  wife,  as  a  guide  in  determining  what  should  be 
excluded  under  the  word  "  title  "  from  the  operation  of 
the  5th  section  of  the  Married  Women's  Property  Act, 
1882.  Cotton,  L.J.,  adopted  Wickens,  Y.C.'s  remark 
in  In  re  Clinton,  20  W.  R.  326,  L.  B.  13  Eq.  295, 
that  cases  of  that  class  must  be  approached  with 
the  presumption  that  the  object  of  that  covenant  was  to 
exclude  the  husband,  whereas  the  object  of  the  peculiar 
language  of  section  5  iras  to  confine  its  operation  to  pro- 
perty in  which  the  husband  at  the  commencement  of  the 
Act  had  not  any  interest.  Everyone  must,  I  think, 
agree  in  the  reasonableness  of  this  view,  as  it  follows 
that,  if  under  a  covenant  to  settle  any  property  to  which 
the  intended  wife  is  **  contingently  entitled  "  at  the  time 
of  the  marriage  such  a  possibility  as  this  which  I  am 
considering  were  included,  it  would  not  necessarily  be 
within  the  words  *^  contingent  title  "  in  section  5.  But, 
so  far  as  I  know,  no  such  possibility  has  ever  been  held 
to  be  included  in  such  a  covenant,  and  I  confess  I  should 
have  no  difficulty  in  deciding  that  it  could  not  be.  For, 
suppose  the  trust  to  have  been  declared  before  the 
marrisge  for  the  statutory  next  of  kin  of  A.,  and  that 
A.  did  not  die  till  after  the  determination  of  the  cover- 
ture by  the  death  of  the  husband  subsequently  to  the 
passing  of  the  Act,  and  that  the  widow  was  one  of  A.'s 
next  of  kin  under  the  statute  at  his  death,  I  should 
imagine  it  would  be  held  without  hesitation  that  the 
intended  wife  had  not  at  or  before  the  coverture  any 
interest  whatever,  and,  therefore,  her  husband  could 
have  none  by  reason  of  the  coverture,  and  consequently 
the  words  of  such  a  covenant,  though  they  might 
include  all  property  to  which  the  intended  wife  had  a 
contingent  title  at  the  date  of  the  settlement,  would  not 
comprise  such  a  possibility  as  this. 

In  Atcherley  v.  De  Moulin,  2  E.  ft  J.  186,  4  W.  B. 
Ch.  Dig.  134,  a  marriage  settlement  contained  a 
covenant  to  settle,  which  the  court  held  included  all 
property  to  which  at  the  date  of  the  settlement  the 
wife  was  '*  entitled."  At  that  date  the  wife  was  con- 
tingently entitled  under  a  bequest  to  all  the  daughters 
of  her  father  living  at  his  death  who  should  attain 
twenty- one  or  marry.  The  father  died  in  1854.  This 
daughter  had  married  in  1846,  and  her  husband  had 
died  in  1851.  Lord  Hatherley  held  that  •<  although 
she  had  the  transmissible  contingent  interest  she  had 
nothing  during  the  marriage  which  could  be  called 
property  to  which  she  was  entitled."  The  word 
"entitled"  might  be  large  enough  to  include  a 
**  contingent  interest,"  but,  upon  regarding  the  whole 
of  the  settlement,  he  thought  in  that  case  it  did  not. 

In  MadbenMe  SeUlemeni,  15  W.  B.  662,  L.  B.  2  Cb. 
App.  345,  where  the  covenant  included  anything  to 
which  the  wife  was  entitled  at  its  date,  and  she  was 
then  entitled  in  reversion  after  the  death  of  her  mother 
to  a  share  of  Consols,  and  her  mother  died  during  the 
coverture.  Turner,  L.J.,  said,  in  effect,  *'that  if  she 
was  entitled  contingently  the  covenant  would  reach  it " 
a  fortiori,  as  she  had  a  vested  reversionary  interest 

This  was  foUowed  in  OommeU  v.  Keith,  24  W.  B. 
633,  3  Ch.  D.  767,  where  the  interest  was  in  remainder 
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expeotanfc  on  the  death  of  the  wife  without  iseae.    Thia 
contiDgent  reveraionary  interest  was  bound. 

It  appears,  therefore,  that  the  courts  have  hesitated 
to  hold  the  word  "  entitled  '*  in  such  a  covenant  to  in- 
clude a  contingent  reversionary  interest  under  such  a 
limitation,  as  *'to  the  children  of  A.  living  at  his 
death,"  though  now  that  would  probably  be  held  to  be 
included.  But  this,  so  far  as  I  know,  is  the  furthest 
extent  to  which  the  construction  of  that  peculiar 
covenant  has  gone. 

I  am  bound  to  follow  the  Euglish  decisions  to  which 
I  have  referred. 

I  must  hold  that  the  property  in  this  case  first 
accrued,  in  title  and  intereat,  to  Elizabeth  Parsons  on 
the  death  of  Eliza  Bird  on  the  2l8t  of  May,  1886,  and 
that,  by  section  5  of  the  Married  Women's  Property 
Act,  she  waa  entitled  to  it  for  her  separate  use,  and 
that  it  passed  by  her  will  dated  in  1887. 

Solicitors,  Samuel  Price  S  Son ;  Ulliihorne^  Carrey, 
A  Vtlliers,  for  Roche,  Daventry. 


Q.  B.  Div.  (Lord  Coleridg<>,  \ 
C.J.,  and  Willp,  J.)       J 


June  26. 


MUMPOBD   t;.    GOLLIEB.    (tf.) 

Mortgage— Attornment  clause —  Validity — Landlord  and 
tenantSiU  of  sale—BilU  of  Sale  Act,  J 878,  *.  6  — 
JB.  8.  6.,  188»,  ord,  14. 

An  attornment  elaute  in  a  mortgage  of  real  property  u 
effectual  to  create  the  relation  of  landlord  and  tenant 
letweefi  mortgagee  and  mortgagor,  and  it  not  avoided 
by  section  6  of  the  Bills  of  Sale  Act,  1878,  except  as 
regards  tlie  power  of  distress  fvhich  would  otherwise  be  an 
incident  of  the  tenancy, 

Thertfore,  where,  by  a  mortgage  deed,  the  mortgagor 
.had  attorned  tenant  to  the  mortgagee  at  a  rent  equivalent 
to  the  mortgage  interest,  and  that  interest  was  in  arrear. 

Held,  that  the  mortgagee  was  entitled  to  obtain  jndg^ 
jnent  under  order  14  in  an  action  for  ^ectment  against 
the  mortgagor. 

Appeal  from  chambers. 

By  an  indenture  of  mortgage  of  the  25th  of  March, 
1884,  the  defendant  mortgaged  to  the  plaintiff  certain 
freehold  premiaea,  together  with  the  "  ateam-enginea, 
boilera,  fixed  and  moyable  machinery,  plant,  imple- 
ments, and  utenaiU  now  in  or  hereafter  to  be  fixed  or 
placed  upon  or  to  be  need  in  or  about  the  aaid  premiaea,'* 
to  aeoure  a  aum  of  money  and  intereat.  The  deed  con- 
tained a  clauae  in  the  uaual  form  by  which  the  defendant 
attorned  tenant  of  the  mortgaged  premiaea  to  the  plain, 
-tiff  at  a  rent  equal  to  the  mortgage  intereat. 

The  intereat  being  in  arrear  the  plaintiff  commenced 
this  action,  the  didm  indorsed  on  the  writ  being  for 
poesession  of  the  mortgaged  premises  *^  of  which  premises 
the  defendant  was  tenant  at  will  to  the  plaintiff  under 
an  indenture  of  the  25th  day  of  March,  1884,  which 
tenancy  was  duly  determined  by  notice  expiring  the  18lh 
day  of  Ifay,  1890.''  The  defence  waa,  that  the  attorn- 
ment clauae  waa  Toid  under  the  Billa  of  Sale  Acta.  The 
maater  gave  judgment  for  the  plaintiff  under  order  14. 
The  defendant  appealed  to  the  judge,  who  referred 
the  appeal  to  thia  court. 

Hdnsell,  for  the  defendants. — ^An  attornment  clauae  in 

a  mortgage  deed  ia  a  bill  of  sale  within  section  6  of  the 

Act  of  1878.  It  ia  inaerted  in  order  to  give  the  mortgagee 

a  power  of  diatreaa  by  way  of  aecnrity  for  the  debt,  and 

'  'the  rent  ia  made  payable  aa  a  mode  of  providing  for  the 

la,)  Beported  by  T.  R.  Oolquhottv  Dill,  Eaq.,  Barrlater» 
at-Law. 


interest  on  the  debt.  Being  a  bill  of  sale  it  ii  viA 
altogether  for  want  of  registration  and  for  divugnm 
from  the  form  in  the  schedule  to  the  Act  of  1882:  ne 
section  9. 

He  cited  In  re  Willis,  Ejb parte  Kannedy,  86  W.  B.  793) 
21  Q.  B.  D.  884 ;  Davies  v.  Rees,  84  W.  a  573, 17  Q.  B.  D. 
408  ;  Thomas  T.  KeUy,  37  W.  B.  853,  13  App.  Cm. 
506. 

C.  C,  Scott,  for  the  plain  tiff. —The  Bills  of  Sale  Aflti  do 
not  affect  real  property.  The  attornment  is  mads  a  bill 
of  sale  by  section  6  only  with  respect  to  ^  any  pmoosl 
chattels  which  may  be  seized  or  taken  under  sooh  povsr 
of  distress.*'  Except  aa  to  the  power  of  distresitkeUn 
of  sale  is  good  ;  it  may  be  good  in  part  and  bad  in  pait 
In  re  Burdeft,  Ex  parte  Byrne,  36  W.  E.  345, 20Q.  B.IX 
310.  In  Baubvz  ▼.  Lavington,  32  W.  R.  772, 13  Q.  B.  D. 
347,  it  was  decided  that  a  mortgagee  aniEg  upoa  hli 
attornment  clause  was  entitled  to  judgment  under  ovd* 
14. 

He  also  referred  to  Hall  r.  Comfort,  35  W.  B.  48,  18 
Q.  B.D.  11. 

HanteU  replied. 

Lord  Coleridge,  O.J. — We  have  here  to  oontributs  a 
fresh  chapter,  or  rather  section,  to  the  already  voIoBiaou 
literature  dealing  with  the  Bills  of  Sale  Acti.  The 
precise  point  which  is  raised  in  this  oaae  seems  one  wluoh 
has  not  been  raised  before.  In  an  ordinary  deed  of  mort- 
gage given  as  a  security  for  money  advanced,  there  ii  aa 
ordinary  clause  of  attornment  creating  the  morkga^ 
landlord  and  the  mortgagor  tenant ;  nothing  is  said  aboal 
diatreaa  or  aeizure,  but  of  oouree  the  ordinary  iooidenti 
of  the  relation  of  landlord  and  tenant  ariee,  and  the 
landlord  haa  the  power  to  distrain  for  non-payment  of 
rent.  It  doea  not  follow  that  worda  which,  undsroeitaiB 
ciroumatanoea,  would  bring  the  tranaaotion  within  Um 
miachief  of  the  Biila  of  Sale  Acts  are  therefore  foe  sU 
purpoaea  Toid.  But  it  ia  aaid  that  the  worda  of  Uis  Act 
of  1878  have  made  an  attornment  dLan«e  of  tbif  kind 
void  ;  they  have  made  it,  it  ia  aaid,  a  bill  of  sals,  and 
therefore,  becanae  it  ia  not  regiatered  and  ia  not  in  the 
form  preaonbed  by  the  later  Act,  thia  document  is  foii 
It  is  true  that  if  it  be  a  bUl  of  aale  it  ia  Tcid.  Nov  it 
certainly  ia  not  within  the  miachief  of  the  Acta ;  what 
the  object  of  thia  legialation  waa  and  what  docomena 
come  within  the  miaohief  of  the  Acta  was  clearly  pointed 
out  by  Lindley,  L.  J.,  in  In  re  WiUis;  and  thia  doonneat 
doea  not  come  within  it.  It  ia  not  within  the  dafinitifla 
of  «  biU  of  aale"  in  aeotion  4  of  the  Act  of  1878,  hat  it 
ia  aaid  that  it  ia  within  aeotion  6.  But  what  that  seotifli 
enacts  is  that  such  a  document  aa  is  then  deserihed 
**  shall  be  deemed  to  be  a  bill  of  aale  .  .  .  of  aaj 
personal  chattels  which  may  be  seized  or  taksa  nsdff 
anch  power  of  diatreaa."  Therefore,  granted  that  the 
attornment  reaerves  the  rent  for  the  pnrpoaa  of  faiths 
aeoority,  and  granted  that  under  it  goods  are  seiMd,  thea 
the  attornment  ahall  be  deemed  to  be  a  bill  of  aale  se  t» 
thoae  gooda  and  if  not  in  conformity  with  the  Aoia  ahall 
be  void.  But  here  aeotion  6  haa  no  applicatioa  whateiw 
and  the  ordinaiy  relationahip  of  landlocd  and  tenant  ii 
created. 

Looking  at  the  purpoaea  of  the  Act  it  ia  difllealt  tD 
underatand  the  proviao  to  aeotion  6.  There  bafa  haea 
deciaiona  on  it  and  t-he  oourta  haye  aaid  that  aa  attsn- 
ment  clauae  in  a  mortgage  deed  creating  the  relatioaihif 
of  landlord  and  tenant  ia  within  the  mlaohisf  of  the 
Acta,  but  that  if  the  mortgagee  entera  and  tiiea  rs^MU* 
the  property  to  the  mortgagor,  that  ia  not  ^^.^ 
miaohief ;  onoe  a  mortgagee  ia  in  poaaoaalan  ha  ia  «iw 
thia  proviao  and  ia  protected.  That  ia  a  vaiy  ■>* 
diatinction  but  it  ia  so  decided  and  thera  it  ia:  I^ 
WiUU.  But  that  haa  nothing  to  do  with  thisoaa^  w^ 
can  be  properly  decided  on  the  body  of  the  aaotioa  vv- 
ont  reference  to  the  proTiao^  whioh  doea  not  afleot  ik 
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There  are  no  cases  which  hold  in  terms  that  this 
attornment  olanse  is  Toid.  It  is  said  that  there  are  cases 
which  hold  it  in  principle.  It  is  said  that  as  it  wonld 
be  bad  as  to  goods  seised  nnder  it,  it  is  bad  altogether. 
The  answer  is  dear,  and  to  my  mind  oonolnsire.  The 
Boope  of  the  Bills  of  Sale  Acts  does  not  inolode  real 
property;  it  is  directed  at  ownership  cf  personal 
property,  because  a  man  gets  credit  as  beiog  the  owner 
of  personal  chattels  when  they  are  in  reality  nnder  the 
oontrol  of  some  other  person.  The  Acts  say  that  the 
world  shall  know  the  real  position  of  a  iBan  who  has 
given  to  another  the  oontrol  over  his  personal  property. 
They  were  never  intended  to  interfere,  and  do  not  by 
their  terms  interfere,  with  real  property.  It  is  real 
property  which  is  affected  here  ;  therefore  I  think  that 
the  master  made  the  right  order,  and  that  the  appeal  mnst 
be  dismissed. 

Wills,  J. — I  am  entirely  of  the  same  opinion.  The 
argument  for  the  appellant  is  quite  intelligihle,  and  it  is 
thia — ^in  no  mortgage  can  an  attornment  clause  any  longer 
be  supported,  because  it  comprehends  a  security  over  per- 
sonal chattels,  and  therefore,  being  incapable  of  being 
framed  in  the  statutory  form,  is  ynid.  That  is  a  very 
strong  proposition,  and  it  is  scarcely  to  be  supposed  that 
the  Legislature  would  adopt  legislation  which  would  affect 
nearly  every  security  ever  given  by  words  whose  mean- 
ing was  nob  plain  and  obvious. 

The  attornment  dause  has  two  parts ;  it  first  creates 
the  relationship  of  landlord  and  tenant,  and  then  it  gives 
a  power  of  distress  as  incident  thereto.  In  so  far  as  it 
ereatee  the  relationship  of  landlord  and  tenant  it  relates  to 
real  projMrty ;  in  so  far  as  it  givee  a  power  of  distress  over 
personal  chattels  it  has  been  held  to  be  a  bill  of  sale,  and 
therefore  void.  But  I  cannot  think  that  as  creating  the 
relationship  of  landlord  and  tenant  it  is  struck  at  by  the 
Act.  Is  it  within  the  words  of  the  Act  ?  I  think  not. 
[His  lordship  then  read  section  6,  and  continued :—- ]  It 
is  only  so  far  as  it  creates  the  right  to  seize  goods  that  it 
la  to  be  deemed  a  bill  of  sale — not  otherwise.  I  do  not 
know  why  these  words  should  be  thought  to  go  beyond 
that,  and  to  declare  that  the  attornment  clause  is  to  be 
deemed  to  be  a  bill  of  sale  as  to  the  other  part  of  it  also. 
That  would  be  wholly  beyond  the  purview  of  this  legis- 
lation. In  re  Burdelt  is  not  decisive  of  this  matter,  but 
it  has  a  considerable  bearing  upon  it.  There  the  security 
was  good  as  to  the  gas  engine  because  it  did  not  belong 
to  the  class  of  property  to  which  the  Act  applies.  In 
this  case  the  same  is  true  of  the  relationship  of  landlord 
and  tenant  created  by  the  attornment  clause ;  it  is  not 
witbin  ihe  Act.  I  therefore  entirely  agree  with  the 
judgment  of  the  Lord  Chief  Justice. 

Jpyeal  ditmUted, 

Solicitors  for  the  defendant,  Davidson  ds  Mprris, 

Sdidtorsfor  the  plaintiff,  Snow,  Snow,  d;  Ibx. 


Q,  B.  DiT.CVanghan  Williams  I 
and  Lawrance,  JJ.)  f 


April  28;  May  23. 


Class  v.  SoirmEZTBCHEiv.  (a,) 

J^aetie§ — Riferee^^Motion  to  ut  atide  findings — Jndg- 
went  ordered  by  referee'^  Judpnent  entered^Power  of 
court  to  enter  judgment  for  other  party ~^R,  S,  C, 
1888,  ord.  86,  r.  52. 

The  court  has  power,  in  a  reference  under  section  57  of 
the  Judicature  Act,  1878,  net  only  to  set  aside  the  judg- 
ment  ordered  hf  an  official  referee  to  he  entered  for  one  of 
the  pariiee,  although  such  judgment  has  been  entered 
accordingly,  Jmt  also  to  enter  the  judgment  for  the  other 

(a.)  Bepcrted  by  Sir  Shbrstoic  Bakso,  Barri»ter-at-Law. 


party  instead  of  sending  the  ease  bach  to  the  referee  to  be 
re-heard. 

Application,  on  behalf  of  the  defendant,  to  set  aside 
the  finding  of  an  offidal  referee,  and  the  judgment 
ordered  by  him  to  be  entered. 

This  action  was  for  commission  and  expenses  due  to 
the  plaintiff  as  a  traveller  for  the  defendant,  and  it 
had  been  referred  under  section  57  of  the  Judicature 
Act,  1873,  to  an  offidal  referee. 

The  referee  found  for  the  plaintiff,  and  he  directed 
judgment  to  be  entered  for  the  plaintiff,  and  judgment 
was  entered  for  the  plaintiff  accordingly. 

The  defendant  appealed  to  the  Divisional  Court  to  set 
aside  the  findings  of  the  referee  and  the  judgment 
ordered  by  him.  The  decision  of  the  referee  was 
reversed  by  the  court,  and  an  application  was  then  made 
on  behalf  of  the  defendant  that,  instead  of  sending  the 
case  back  to  the  referee  to  be  reheard  by  him,  judgment 
should  be  entered  by  the  court  for  the  defendant,  notwith- 
standing the  judgment  ordered  by  the  referee  to  be  entered 
for  the  plaintiff. 

Houghton,  for  the  defendant. 

Channell,  Q.C,  and  Heather,  for  the  plaintjff,  con- 
tended that  under  the  circumstances,  the  court  had  no 
power  to  enter  judgment  for  the  defendant,  but  could 
only  send  the  case  back  to  the  ofiLdal  referee  to  be  re- 
heard. 

Cur,  adv,  vult. 

May  23. — ^The  judgment  of  the  GounT  was  read  by 

Vaughan  WiLLLiMB,  J.— We  have  already  stated  that 
we  think  that  the  judgment  of  the  referee  is  wrong  in 
fact  and  cannot  be  supported  by  the  evidence.  The 
question  arises  as  to  what  judgment  we  ought  to  give. 
Can  we  order  judgment  for  the  defendant,  or  are  we 
bound  to  remit  the  matter  for  rehearing  before  the 
referee,  or  can  the  court,  if  satisfied  that  it  has  all  the 
necessary  materials  before  it,  not  only  set  aside  the 
judgment  ordered  by  the  referee,  but  also  order  judgment 
for  the  defendant  ?  We  think  we  can.  Originally, 
under  the  rules  ot  lb75,  the  referee  had  no  power  to  enter 
judgment,  and  Dyke  v.  Connelly  81  W.  B.  747,  11 
Q.  B.  D.  180,  makes  it  clear  that  under  ord« 
36,  r.  34,  of  the  B.  S.  C,  1875,  which  is  similar  to 
ord.  36,  r.  52,  of  the  present  rules,  the  court  before  judg- 
ment has  power,  on  the  motion  of  either  party,  and 
not  merely  in  cases  where  the  referee  being  in  doubt 
has  submitted  a  question  to  the  court,  to  decide 
any  question  referred  to  the  referee  on  Uie  evidence 
taken  before  him.  Cave,  J.,  in  that  case  says  that  the 
rule  authorizes  the  court  to  decide  the  question  referred, 
on  the  evidence  taken  before  the  the  referee,  either  with 
or  without  any  additional  evidence  as  the  court  may 
direct.  Now  is  this  power  of  the  court  inapplicable  in 
cases  where  the  referee  has  ordered  judgment  to  be 
entered  under  the  power  conferred  on  him  by  rule  50  of 
order  36  ? 

We  think  that  the  rule  applies  even  though  judgment 
has  been  ordered  by  the  referee  to  be  entered,  and  las 
been  entered  accordingly. 

In  the  first  place,  it  is  plain  that,  although  the 
judgment  entered  hy  order  of  the  referee  is  in  form  thn 
judgment  of  the  court  which  ordered  the  reference,  ^et 
the  Divisional  Court  retains  oontzol  over  the  judgment. 
For  the  motion  to  set  aside  the  judgment  is,  in  the 
Queen's  Bench  Division,  to  the  Divisional  Court,  and  we 
think  that  the  meaning  of  this  rule  is  not  to  limit  In 
any  way  powers  that  the  Divisional  Court  previously  had 
under  ord.  36,  r.  52,  but  to  prevent  any  doubt  which 
might  otherwise  have  arisen  as  to  the  power  of  the 
Divisional  Court  to  review  that  which  in  form  was  its 
own  judgment,  and  to  negative  the  posdble  supposition. 
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whioh  might  otherwise  have  arisen,  that  the  appeal  from 
the  deciaion  of  the  referee  moat  be  to  the  Ck>art  of 
Appeal. 

Judgment  for  the  defendant, 

SolioitorB  for  the  plaintiff,  Heather  &  Sons, 

SoUoitors  for  the  defendant,  Powell  4"  Rogers, 


May  16. 


Q.  B.  DIt.  (Lord  Ooleridge,  \ 
O.J.,  and  Mathew,  J.)      f 

Maw  v.  Jones,  (a.) 

Master  and  servant — Dainages^  Wrongful  dismissal — 
Apprentiee^— Measure  of  damages. 

By  a  deed  of  apprentioeship,  under  mhieh  the  plaintiff 
iound  himself  ae  an  apprentice  to  the  defendants,  it  was 
provided  thcU  if,  during  the  term  of  apprentioeship,  the 
plaintiff  showed  warU  of  interest  in  his  vsork,  it  should  be 
lawful  for  the  defendants  to  cancel  the  deed  upon  giving 
him  a  weeVs  notice.  The  plaintiff  was  dismissed,  without 
/notice,  on  a  false  charge  of  miscond^ict.  In  an  action  for 
forongful  dismissal  the  judge  directed  the  jury  that  they 
were  not  bound  to  limit  the  damages  to  the  value  of  the 
weeVs  notice  which  he  had  lost. 

Held,  that,  as  the  defendants  had  not  acted  under  the 
clause  which  empowered  them  to  dismiss  on  the  ground  of 
want  of  interest^  there  was  no  misdirection. 

Motion  for  a  new  trial. 

The  plaintiff  bound  himself  as  apprentice  to  the 
defendianta  to  learn  the  basinese  of  a  draper  for  the  term 
of  foar  years  from  May,  1887,  and  the  defendants 
covenanted  to  inatruot  the  plaintiff  and  provide  him  with 
food  and  lodging  daring  that  term.  It  waa  provided  by 
the  deed  of  apprentioe^ip  that  if,  daring  the  term,  the 
plaintiff  ahowed  want  of  interest  in  his  work  it  ahoald 
be  lawfal  for  the  defendants  to  oanoel  the  deed  upon 
giving  him  a  week'a  notioe.  In  October,  1888,  the 
defendanta  diamiaaed  the  plaintiff  without  notioe,  aaaign- 
ing  miaoondaot  aa  the  gronnd  of  diamissal. 

The  plaintiff  brought  an  action  for  wrongfal  dismissal 
in  breach  of  the  apprenticeship  deed.  The  defendanta 
pleaded  jaatifioatlon,  at  the  same  time  paying  forty 
shillinga  into  ooart,  and  it  was  agreed  between  the  parties 
^  that  the  value  of  a  week'a  notioe  woald  not  have 
exceeded  thia  amount.  The  action  waa  tried  before 
'Maniaty,  J.,  and  a  jury.  The  jury  found  that  the 
plaintiff  had  not  been  guilty  of  the  misconduct  imputed, 
but  that  the  defendanta  would  have  been  juatifled  in  dia- 
missing  him  with  a  week'a  notice  on  the  ground  of  want 
of  intereat  in  his  work.  The  judge  then  directed  the 
jury  that  they  were  not  bound  to  limit  the  damagea  to 
the  value  of  the  week'a  notice  which  the  plaintiff  had 
loat,  although  they  might  take  into  consideration  the 
fact  that  the  defendanta  would  have  been  juatifled  in 
diamiaaing  him  with  a  week'a  notioe.  The  jury  returned 
a  verdict  for  the  plaintiff,  with  A21  damagea. 

Channell,  Q,  C,  and  Wedderburn^  for  the  defendanta. 
-^The  lose  of  a  week'a  notioe  waa  the  only  damage 
iiuatained  by  the  plaintiff.  A  aervftnt  improperly  dis- 
missed without  notioe  can  only  recover  a  month's  wages : 
Hartley  v.  Harman,  11  Ad.  ft  E.  798.  Except  in  the  case 
of  breach  of  promise  of  marriage,  damagea  for  matter  of 
aggravation  cannot  be  given  in  an  action  of  contract. 

MeQUl  and  J,  F,  K.  (Xeave,  for  the  plaintiff,  were  not 
called  upon. 

Lord  OOLBRiDaB,  G.J. — I  am  of  opinion  that  there 
waa  no  misdirection  in  thia  caae.  It  haa  been  contended 
that,  tiie  deed  having  provided  that  the  defendanta  might 
diamiaa  the  plaintiff  at  a  week'a  notice  if  he  showed  want 

(a.)  Beported  by  G.  K.  Palst,  Esq.,  Barriater-at-Law. 


of  intereat  in  his  work,  and  the  jury  having  found  that 
he  did  show  snob  want  of  interest,  the  damages  to  wUdi 
he  ia  entitled  for  wrongful  dismieaal  are  aaoextaiaed  at 
the  value  of  the  week'a  notioe  whioh  the  defeadanti 
omitted  to  give.  If  the  defendanta  had  diamisMd  the 
plaintiff  on  the  ground  of  such  waut  of  interest,  intend- 
ing to  act  under  the  clause  whioh  empowered  them  to 
dismiss  him  on  that  ground,  the  diamiasal,  apart  fnn 
the  want  of  notioe,  would  not  have  been  wrongfal,  and 
in  suoh  case  the  defendanta'  contention  that  the  meamn 
of  the  damagea  was  the  value  of  the  week's  notioe  voold 
have  been  g^od.  But  the  defendanta  did  not  dismiahioi 
on  that  ground.  In  thia  indenture  the  law  impliei  a 
condition  that  the  maater  ahall  not  diamiaa  the  ^tpieatiet 
wrongfully,  and  here  the  defendanta  have  done  to.  Tben 
what  ia  the  meaaure  of  the  damagea  for  the  bieaeh 
of  that  condition  ?  The  plaintiff  waa  entitled  to  neof«r 
for  all  the  damage  flowing  naturally  from  the  breaoh,  sod 
in  oonaidering  what  that  would  inolade,  the  jury  miglie 
take  into  account  the  difficulty  that  the  plaintUf,  ai  a 
discharged  apprentice,  would  have  in  obtaining  anploy- 
ment  elsewhere.  The  judge  told  the  jury  that,  ai  the 
defendants  had  not  acted  nnder  the  notice  dause,  fsii 
damnges  for  the  wrongful  diamiaaal  must  be  given ;  bat, 
at  the  same  time,  he  told  them  that  they  might  take  into 
conaideration  the  fact  that  the  defendanta  would  haie 
been  juatifled  in  diamiaaing  the  plain^ff  under  the  notioe 
clause.  In  the  opinion  of  the  jnry,  after  taking  iato 
account  that  the  boy  waa  not  an  indnatriona  hoj,  the  fsir 
damagea  were  £21.  In  my  judgment  the  diteotioa  was 
perfectly  right  and  the  verdict  senaible. 

ICathew,  J.,  concurred. 

Motion  dismissed. 

Solicitor  for  the  plaintiff,  W.  Rawlins. 

Sdicitora  for  the  defendanta,  Pearee,  Jones,  dt  Co. 


Q.  B.  DiT.  (Lord  Coleridge,  I 
0. J.,  and  Mathew,  J.        ( 


May  IS. 


Booth  v,  Fsbbsit.  (a.) 
Common  lodging  house--U nr eg istered-^ Charitable  initi' 

tution — Common  Lodging  Houses  Acts,  1851  (U  #  1$ 

Viet.  e.  25}  and  1853  (16  4"  17  Vict.  e.  41). 

A  lodging,  house  was  established  and  maintained,  tt 
for  at^f  primary  purpose  of  gain,  but  for  the  aeeommeiem 
tion  of  the  poorest  class  efpertons,  partly  with  a  chari' 
table  and  partly  ioith  a  religious  object.  It  was  ntt 
open  to  everybody,  but  only  to  sueh  persons  and  st  steh 
times  as  the  proprietor  thought  JU,  ^ 

Held,  that  it  was  not  a  *' common  lodging  kem 
within  the  meaning  of  the  Common  Lodging  Bom  Aett, 
1851  and  1858. 

Oaae  stated  by  Mr.  Luahington,  metropoIitMi  poiiee 
magiatrate. 

It  waa  proved,  and  not  oonteatad,  that  the  appeOa^ 
Mr.  Booth  had  in  and  from  Ootober,  1889,  opened  aad 
kept  open  a  Salvation  Army  *< refuge"  at  272,  While- 
chapel-ioad,  for  the  reoeption  of  male  lodged  to  slav  >* 
one  common  room  for  one  or  more  ntghta,  and  to  ^ 
aupplied  with  food  in  it^  and  another  common  room  at  aa 
inclusive  charge  of  fonrpenoe  per  night,  f6r  bod,  >WJ^ 
and  breakfaat.  Notice  to  reffiflte  the  hone  ^BoOmm 
Common  Lodging  Hoooet  Act,  1851»  was  given  lif^ 
Gommiadonera  of  Polioe  to  the  appellant ;  bat  i>  ijw 
of  such  notioe  the  house  remained  open  aj^  ceaHam 
nnregiatered.  There  waa  aooommodatioa  in  the  hfln| 
for  100  men,  and  M  many  aa  69  were  on  000  mgi 
found  Bleeping  in  the  room.  The  lodgers  waco  of  m 
daai  of  poor  persons  who  frequent  the  reglatered«- 

(o.)  Beported  by  G.  K,  Palsy,  Esq.,  BsxMtMtr^^' 
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High  Court. 


men  lodging  hoosea.  The  aam  of  fourpenoe  a  night  was 
raduoedy  and  even  entirely  remitted  in  some  oaaes,  at  the 
dlaoretion  of  the  person  in  oharge,  who  also  had  the 
power  to  refuse  admission  to  those  he  thought  oould  pay 
.more* 

The  magistrate  held  that  the  honse  was  a  common 
lodging  hoase,  and  oonvioted  the  appellant,  but  he  also 
found  as  a  fact  that  the  house  was  established  and  main, 
tained  not  for  any  primary  purpose  of  gain,  but  for  the 
.nooommodation  of  the  poorest  class  of  persons  only,  partly 
with  a  ohsritable  and  partly  with  a  rdigions  object. 

The  question  for  the  court  was  whether,  under  the  cir- 
cumstances, the  honse  was  a  common  lodging  house  with- 
in the  meaning  of  the  Common  Lodging  Houses  Acts, 
1851  and  1853. 

WiUU,  Q,G,  and  Cdlam,  for  the  appellant.— This  is 
not  a  oommon  lodging  house  within  the  meaning  of  the 
Act.  The  regulations  affecting  common  lodging  houses 
would  seriously  fetter  such  institutions  as  these.  The 
Iiegifllature  intended  only  to  deal  with  lodging  houses  the 
keepers  of  which  zeceived  all  who  applied  and  made  a 
43harge. 

/?.  S,  Wright,  for  the  respondent — The  magistrate  was 
right.  Whether  or  not  a  lodging  house  is  a  common 
'  lodging  house  is  a  question  of  fact  for  the  magistrate  to 
decide.  The  phrase  <' oommon  lodging  house'*  is 
intended  to  distinguish  between  a  lodging  house  where 
all  are  admitted,  and  a  private  lodging  house.  Upon 
sanitary  considerations  it  makes  no  difference  whether 
the  object  was  profitable  or  cbaritibble. 

Iiord  Coleridge,.  C.J. — I  am  of  opinion  that  this 
,  appeal  must  be  allowed.    In  the  absence  of  any  defini- 
.  tion  of   ^  a  common   lodging  house,*'  it  is  necessary 
.  to  consider  what  are  '*  common  lodging  houses  **  within 
the  meaning  of  the  Act.    It  is  dear  that  they  are  not  all 
odging  houses,  but  only  **  common  lodging  houses."    It 
.  appears  to  me,  looking  at  the  scope  and  intention  of  the 
.  Act,  that    such    an    institution  as  this— a   charitable 
institution,  not  carried  on  for  purposes  of  profit  or  gain, 
not  open  to  all  comers,  but  only  on  such. terms  and  con- 
ditions as  the  managers  may  direct — is  not  within  these 
Acts  of  Parliament,  wbich  contain  extremely  stringent 
regulations,  highly  proper  for  the  purposes  of  the  institu- 
tionsy  which  appear  to  be  intended,  where  all  persons  are 
leoeiTed  for  purposes  of  gain.      Such  lodging  houses 
being  kept  for  the  purpose  of  profit,  it  is  reasonable  to 
•assume  t^t  the  keepers,  so  that  they  do  not  violate  the 
law,  will  endeavour  to  make  as  much  money  as  possible, 
and  that,  therefore,  injury  or  danger  to  the  public  may 
result  from  the  houses  being  overcrowded  or  kept  without 
regard  to  sanitary  conditions  ;  and  therefore  Parliament 
established  certain  regulations  highly  proper  for  such 
'.houses,  which  appear  to  have  been  intended  by  the  Act. 
'It  cannot  be  said  that  this  institution  comes  within  the 
notion  that  anyone  would  entertain  of   a  ''  common, 
lodging  house."    According  to  ordinary  understanding, 
a  lodging  house  open  to  all  comers,  and  kept  for  the 
parpoees  of  profit,  would  seem  to  be  the  kind  of  lodging 
.  lionse  intended  by  the  Act.    A  magistrate  of  intelligence 
has  already  held,  in  the  case  of  a  female  lodging  ^nse, 
that  it  does  not  come  within  the  Act,  and  there  .buM  been 
no  attempt  to  reverse  that  decision.    It  is  for  ti^oae  who 
,  desire  to  bring  such  institutions  as  these  within  the  Act 
.  to  show  that  they  come  within  it.    They  certainly  do. 
not  come  within  my  idea  of  a  "  commox^  lodging  house." 
On  the  whole,  therefore,  I  think  that  this  conviction  was. 
wrong,  and  must  accordingly  be  set  aside. 

Mathew,  J.,  concurred. 
Appeal  allowed* 

Solicitors  for  the  appellant,  JRanger,  Burton^  4' 
Mathew$. 


IN  BANKRUPTCY. 


Q.B.  Div.  (Cave  and  1 
A.  L.Smith,JJ.)    J 


Feb.  13. 


JSr  parte  Smith. 
In  re  Suteh  &  Soks. 


(«.) 


Banbruptey — Befeetion  of  proofs — Appeal — Three  orders 
made  in  county  court — One  notice  of  appeal  and  one 
depoeit—Feei—Praetiee-'Bankruptcy  Act,  1883  (46  4" 
47  Viet,  0.  52).  e.  ^d-^Bankruptoy  Bulee,  1886,  r.  181. 

On  appeal  to  the  county  court  judge  from  the  rejee^ 
tion  hy  the  trustee  of  three  proofs  tendered  against  the 
banhmpfs  estate,  three  orders  were  drawn  vp  offirming 
the  truste<^s  rrjeotion.  An  appeal  was  brought  from  the 
decision  of  the  county  court  judge  to  the  Divieional  Court 
in  Bankruptcy,  only  one  notice  of  appeal  being  duly 
stamped  and  one  deposit  lodged  on  the  appeal. 

Held,  that  the  court  could  not  hear  the  appeal  untU 
the  additional  payments  had  been  made^  and  that  the 
case  mujit  stand  over  in  order  that  the  necessary  require^ 
ments  might  be  eomplied  with. 

Appeal  against  three  orders  made  by  his  Honour  Judge 
Bristowe  in  the  county  court  at  Nottingham  by  which  he 
affirmed  the  rejection  by  the  trustee  in  the  bankruptcy  of 
three  proofs  tendered  against  the  bankrupt's  estate. 

Sidney  Woolf^  Q.C.,  and  MeCuUagh,  for  the  appel- 
lants.— ^The  trustee  rejected  proofs  tendered  against  the 
bankrupt's  estate  by  three  persons  named  Smith.  The 
county  court  judge  has  afirmed  that  rejection  and  in 
consequence  this  appeal  is  brought  [C^AyE,  J. — How  is 
it  that  three  appeals  are  joined  together  ?]  The  counfy 
court  judge  really  pronounced  one  order,  though  I  admit 
three  orders  were  drawn  up.  It  is  practically  the  same 
point  which  has  to  be  decided  in  each  case.  f^AVE,  J. — 
That  may  be,  but  in  any  event  you  are  depriving  the 
Government  of  certain  fees.  Here  is  one  notice  of 
appeal  which  bears  a  5s.  stamp  on  it.  You  are  depriving 
the  Government  of  10s.  in  the  first  place  by  this  course.] 
The  appellants  are  willing  to  pay  the  fees, 

E,  a  WiXUe,  Q,a,  for  the  trustee  in  bankruptcy.-^ 
Only  one  deposit  has  been  paid  on  this  appeal  By  the 
course  adopted  the  appellants  have  got  off  paying  two 
deposits  of  £20  each. 

Cave,  J.— That  cannot  be  allowed.  It  looks  very 
much  as  if  what  has  been  done  has  been  tried  as  an 
experiment,  and,  if  so,  it  is  one  to  which  the  court 
cannot  consent.  The  additional  money  must  be  paid, 
and  the  case  must  be  adjourned  in  order  that  that  may 
be  done.  We  cannot  hear  the  appeal  as  it  stands  now, 
and  it  must  go  to  the  bottom  of  the  list 

A.  L.  Smith,  J^,  concurred. 
Order  accordingly. 

Solicitor  for  the  appellants,  JGT.  Bumney, 
Sdidtors  for  the  trustee,  Lee,  Ockerhy,  ^  EveringtoUf 
for  E.  Fraser,  Nottingham. 


June  10. 


Prob.  Div.  ft  Adm.  Div.  ) 
Admiralty.  f 

"  The  Isle  op  Ctpbub."  (i.) 
Fractice — Interrogatoriu —  (hllision, 
3}vo  vessels,  The  A.  and  The  B.,  came  into  collision, 
andf  in  consequence  of  the  collision,  The  A.  sunk,  and 

(a.)  Beported  by  C.  F.  Mobrvll,  Esq.,  Barristex-at- 

Taw 


Solicitor  for  the  respondent.  Solicitor  to  the  Treasury,    {b,)  Beported  by  C.  F.  Jbmmbtt,  Esq.,  Barriiter-at-Law* 
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"  Thb  Xslb  op  Otpbub." 


HioH  Oontr. 


many  of  tJkose  persona  on  board  her  who  would  have  been 
material  nitneesei  on  her  behalf  were  drowned.  SuJh 
tequently  the  owners  of  The  A.  inttUuted  an  action  of 
damage  agaimt  The  B.,  for  the  recovery  of^  the  damages 
they  had  nutainedy  and,  before  delivering  their  statement 
of  claim,  canted  interrogatoriet  to  be  administered  to  the 
owners  of  The  B.,  interrogating  them  respecting  the  cir- 
eumsiances  of  the  collision.  The  ofvners  of  The  B.  refused 
to  answer  certain  of  such  interrogatories ,  which,  if 
answered,  would  have  svpplied  the  same  information  as 
was  contained  in  their  preliminary  Act, 

The  court,  taking  into  consideration  the  difficulty  the 
plaintiffs  would  have  in  obtaining  evidence  in  support  of 
their  claim  if  the  interrogatories  were  not  fully  answered, 
made  an  order  requiring  the  owners  of  The  B.  to  file  a 
further  and  better  answer. 

This  was  an  aotion  of  damage  institated  on  behalf  of  the 
owners  of  the  steamship  Gleddy  against  the  steamship  Isle 
of  Cyprus  to  recover  for  the  damage  sustained  by  2^ 
Cleddy  on  the  29th  of  December,  1889,  when  the  two 
▼eesels  came  into  oollision  in  the  English  Channel,  and  in 
conseqnenoe  of  the  collision  The  Cleddy  sank,  and  the  crew 
of  The  Cleddy  had  to  take  to  their  boatp,  one  of  which, 
containing  elsTcn  hands,  inolnding  the  watch  on  deck, 
oapsized  and  was  lost  with  all  hands. 

An  appearance  in  the  action  as  defendants  was 
entered  on  behalf  of  the  owners  of  The  Isle  of  Cyprus, 
and  leave  to  interrogate  them  having  been  granted,  the 
following  interrogatories  were,  before  the  delivery  of  the 
statement  of  claim,  administered  to  them  on  behalf  of 
the  plaintiffs: — 

1.  Is  it  not  the  fact  that  a  oollision  oocnrred  between 
the  steamship  Cleddy  and  the  steamship  Isle  of  Cypnu 
about  0.30  a.m.,  or  at  some  other,  and  what,  time  on  the 
20th  of  December,  1889,  in  the  Englisli  Channel  off  the 
Isle  of  Wight? 

2.  Did  not  the  oaid  steamship  Isle  of  Gyprus  at  the 
time  of  the  said  oollision  belong  to  you  or  acme  of  yon  ? 
Who  were  the  managing  owners  of  the  said  steamship  ? 

8.  tTpon  what  course  or  ooarses  was  the  Isle  of  Cyprus 
in  the  half-an-hour  preceding  the  said  collision  r  If 
there  were  any  changes  of  oourse  during  that  period, 
what  were  such  changes,  and  at  what  time  or  times  did 
Btioh  changes  respectively  take  place  ?  If  more  than 
one  change,  what  were  such  changes  respectively,  and 
how  long  before  the  oollision  did  such  changes  reapeo- 
tively  take  place  ? 

4.  Was  not  one,  and  which,  of  the  mates  of  The  Isle  of 
Cyprus  in  charge  of  the  watch  at  the  time  of,  and  for  some 
and  what  time,  before  the  oollision  ?  What  number  of 
hands  had  he  on  deck  in  his  said  watch,  and  where  were 
thej  stationed  respectively  ? 

5.  Was  not  the  master  of  The  Isle  of  Cyprus  below 
nntil  shortly  before  the  said  collision  ?  How  long  before 
the  said  oollision  did  he  come  on  deck  ?  What  called  his 
attention  and  brought  him  on  deck  ?  How  long  after 
he  got  on  deck  did  the  said  collision  occur  ?  How  far 
irom  The  Isle  of  Gyprus  was  The  Cleddy  when  he  got  on 
deck,  and  how  did  The  Cleddy  then  bear  from  The  Isle 
of  Cyprus  ?  How  was  the  helm  of  The  Isle  of  Cyprus, 
and  how  was  the  telegraph  pointer  standing ;  at  what 
speed  were  her  engines  working  when  he  got  on  deck  ? 
What  orders  did  he  give  to  the  helm  and  enginee  after  he 
to  got  on  deck  ? 

6.  Was  the  helm  of  The  Isle  of  Cyprus  altered  in  any 
wVi  i^d  yrhai  way,  and  by  whose  and  what  orders,  after 
The  Cleddy' s  lights  were  sighted,  and  before  the  said 
master  oame  on  deck.  If  so  altered,  once  or  more  than 
onoe,  how  was  The  Isle  of  Cyprus  heading  by  compass 
immediately  before  such  alteration,  or  each  of  such 
alterations  respectively,  and  to  what  extent  did  the  head- 
ing of  The  Mle  of  Cyprus  alter  under  each  of  such 
alterations  of  her  helm  ?    State  how  The  Cleddy  bore 

*  from  The  Isle  of  Cyprus  just  before  each  of  such  altera-. 


tions.  What  light  or  lights  of  The  Cleddy  wsre  mb 
from  The  Isle  of  Cyprus  whiUt  the  latter  was  on  tbavid 
courses,  and  each  of  them  ?  When,  and  at  whatdirtuM, 
did  such  lights,  and  each  of  them,  oome  into  view? 

7.  How  was  The  Isle  of  Cyprus  heading  \if  wofm 
at  the  time  of  the  said  oollision  ?  About  how  far  fna 
the  stern  was  The  Cleddy  struck  f 

8.  How  were  the  engines  of  The  Isle  of  Cyprus  ic*- 
ing  at  the  time  of  the  said  collision— ahead  or  saterv 
and,  if  astern,  how  many  revolutions  had  th^  nsde 
astern  before  the  collision  from  the  last  order  sifiemf 

9.  What  WHS  the  bearing  and  disUnce  of  St Osdiemie'i 
Light  at  the  time  of  the  oollision  f 

10.  After  the  said  oollision  did  The  lOe  tf  Cjffns 
make  any  water,  and,  if  so,  how  much,  and  wbmt 
How  long  did  The  Isle  of  Cypnu  remain  scir 
the  place  of  oollision?  Were  any  boats  of  2^  2* 
of  Cypnu  put  into  the  water  to  go  to  the  ifliit- 
ance  of  The  Cleddy,  and,  if  not,  why  not?  How  ■« 
after  the  said  ooUUion  was  The  CM<iy,  or  the  ligUi  of 
The  Cleddy,  lost  sight  of  by  those  on  board  IkeLksf 

Cyprus?  „     ^    ^  , 

The  defendants  are  required  to  answer  all  andssofcol 
the  above  interrogatories,  and,  so  far  as  the  mitten 
interrogated  to  are  not  within  their  personal  knowtedgt,. 
to  inquire  of  their  agents  or  serTants,  and  to  aniww 
according  to  the  best  of  their  knowledge  and  belief  spos 
the  information  acquired  by  snoh  inquiries. 

The  four  first  of  the  above  interrogatonsi  w€» 
answered  by  one  of  the  defendants,  but  in  regaidtotto 
remaining  interrogatories,  the  same  defendant  depowin 
his  aflBdavit  in  answer  as  foUows  :— I  object  to  ssiwer 
the  remaining  interrogatories,  upon  the  grounds  that  On 
matters  inquired  into  are  not  sufioiently  material  at  w 
present  stage  of  the  proceedings ;  that  the  said  intowf^^ 
tones  are  exhibited  unreasonably  and  vexaaouily;  sod 
that  they  are  oppressive  and  unnecessary,  and  sit » 
attempt  to  obtain  that  part  of  the  defendants'  csn  wM 
the  defendants  only  know  from  information  or  doeomsoti 
which  are  privileged. 

The  plaintiffs  now  moved  the  judge  iuooortftrii 
order  directing  that  the  defendants  should  file  faither 
and  better  answers  to  the  plaintiffs*  interrogstorisfc 

Barnes,  Q.G.,  for  the  plaintiffs.— The  infarmatfoa 
which  the  plaintiffs  will  obtoin  from  the  intsirogttonei 
being  fully  answered  will  be  most  material  to  thsm,  mJ 
necessary  at  this  stage  of  the  suit  owing  to  so  sisy « 
the  orew  of  The  Gleddy,  who  otherwise  woaW  tow 
given  evidence  in  support  of  the  plaintiff'  dalm,  taW 
lost  their  Uves.  Moreover,  interrogatories  ««»?*» 
those  in  the  present  oa«  were  held  •dmiasibte  m  »• 
case  of  The  Radnorshire,  6  P.  D.  172,  29  W.^^ 
78,  where  an  attempt  was  made  to  set  them  sttli « 
the  ground  that  they  were  ezhiUtod  unreaioaalV  *>* 
yezationaly. 

Baikes, for  the  defendants.— The  praotiw  of  ^tto i^ 
case  permitting  interrogatories  to  be  •«™*|2JI 
collision  suits  when  the  information  sooght  to  bs  <•■■■ 
ia  substantially  the  same  as  wiU  be  disdossd  ta  ^g^ 
liminary  acts,  was  laid  down  in  The  Biola,  24  w.  ^^ 
and  though  modified  to  some  extent  since  tM^jmi » 


ana  cnougn  uoaiuMi  w  ovuki  ^^^^^^r'rr^'ZMtimd 
The  Radnorshire,  so  far  as  to  allow  of  the  eiMMiw^ 
interrogatoriee  in  cases  where  there  are  ■P*"**"^ 
for  such  a  oourse,  ia  stiU  appUeaWe  in  oidlBtfy"^ 
like  the  present. 


Butt,  J.— These  interrogatoriee  most  lie  _ 
It  is  not  usually  the  praotioe  in  damage  wuii  m^ 
Admiralty  Division  to  give  in  the  afldavit  is  v^ 
information  which  is  to  be  found  in  the  pwKw»«5"r 
but  the  plaintiffs  deaiie  to  have  the  aaswen  »^ 
defendants  on  oath,  and  I  think  that  in  this  oass,  w^ 
x^ard  to  the  special  oiroumstanoee  that »  """J-ifiir 
plaintiffs'  orew,  who  otherwise  would  in  iU  V^omf^ 
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OOVBT  07  ApPVAIm 


In  bb  Jodrxll. 


COUBT  OF  ApPBAL. 


hATe  been  witnenes  for  the  plain ti£f«,  haye  been  drowned, 
the  inlenogatoriea  leffc  nnanawered  moat  be  answered 
folly. 

Solioitora  for  the  plaintifb,  T.  Coop&r  A  Co. 

Solicitors  for  the   defendants,    WaUoAs,  Johruon,    S 


OCourt  of  ap9^aL 

From  Chan.  Div.  April  84,  85. 

In  re  Jodeell. 

JODEELL  V,    SbaLE.    (fl.) 

Will — Oofutrudion — Beque$ta  to  per$fm$  named  for  life 
and  ihsn  to  their  ehUdrtn-^ChOdren  of  iUegUimaie 
reioHvei  deterihed  as  ie$taior'$  **  couiina  "^Baiduary 
gift  to  **  relativet  hereinhefore  named  "  who  were  sn- 
UUed  to  veiied  tranemiieibU  iniereete, 

A  teaialor,  after  giving  legaeiei  upon  truet  for  eeveral 
per$on$,  each  of  whom  he  deeerihed  as  his  "  couein^**  for 
li/e,  and  afterwarde  for  their  reeptetive  children,  and 
giving  legadeg  dired  to  two  of  hi$  coueine,  J.  and  H,, 
ond  to  three  of  hie  nieoes^  directed  the  residue  of  hie 
eiiate  to  he  equaUy  divided  amongst  such  of  **  my  reUt" 
tivea  hereinlefore  named  as  hy  virtue  of  the  trusts  and 
provisions  htrtinhefore  contained"  should  become  sn- 
titied  to  a  vested  transmissible  interest  in  any  part  of  his 
property.  One  of  the  cousins,  J,^  predeceased  the  testa" 
tor 9  and  the  testator  subsequently  revoked  by  codicil  the 
Ugades  to  the  three  nieces.  Some  of  the  persons 
deocribed  as  **cousinSt"  to  whom  legacies  had  been  left 
on  trusifor  life  were  not  legally  cousins,  being  descended 
from  iUegitimaie  children  of  the  testator's  grandmother. 
H,  was  the  only  legitimate  relative  mentioned  nominatim 
in  the  will  who  took  a  vested  transmissihle  interest  under 
if. 

Held^  revtrsing  the  decision  of  Stirliog,  J.,  (antp,  p. 
867),  that  ** relatives  hereinbefore  named*'  included 
persons  whom  the  testator  Jtad  himself  mentioned  in  his 
wiU,  and  described  as  the  children  of  his  " cousins" 
whdher  such  cousins  were  in  fact  cousins  in  the  strict 
legal  sense  or  notf  and  cdthough  he  Juul  not  mentioned 
Much  children  in  his  will  by  any  of  tJieir  names,  and 
that  such  children  were  accordingly  entitled  to  partici" 
pekte  in  the  residue  as  well  as  H. 

Appeal  from  the  dedslon  of  Stirling,  J.,  reported  anXe, 
p.  867). 

The  BeT.  Sir  E.  R.  Jodrell,  by  his  will  dated  March 
38, 1808,  appointed  ezeouton,  and  gave  speciflo  beqnests 
to  hie  wife  and  to  his'consins,  Biobard  Jennings  and  the 
BeT.  Charles  P.  P.  Jodrell  by  name.. 

Then,  after  giving  his  general,  real,  and  personal 
estate  to  his  ezeoutors  upon  trnsf,  after  payment  of  debts 
and  funeral  and  testamentary  expenses,  for  the  benefit 
of  bis  wife  during  her  life,  and  after  her  death  for  sale 
and  conversion,  and  upon  trust  out  of  the  proceeds 
thereof  to  set  apart  and  pay  the  legacies  specified  in  the 
ensuing  part  of  his  will,  with  a  direction  to  maishal  in 
favour  of  charities,  he  ga?e  a  number  of  bequests  as 
follows : — 

(1)  To  such  one  or  more  of  the  children  of  **  my  late 
cousin.  Major  Edward  Jodrd),  other  than  his  eldest 
eon,"  as  should  be  Hfing  at  the  death  of  the  testator's 
wife,  and  should  attain  twenty-one  ;  (8)  in  favour  of  the 
diildren  of  *'  my  ooucin,  the  Bev.  Henry  JodrelV'  other 
thm  his  eldest  daughter,  who  should  be  living  at  his 
wife's  death  and  attain  twenty-one;  (8)  in  favour  of 
**  my  oonsin,  Mary  Bishop,"  for  life,  and  after  her 


(a.)  Beported  by  B.  H.  Dbanb,  Esq.,  Barrister-Bt*Law. 


death  for  her  children  surviving  her  and  his  wife,  and 
attaining  twenty«one;  (4)  in  favour  of  "my  said 
cousin,  Blchard  Jennings,**  and  his  wife  during  their 
lives,  and  after  the  death  of  the  survivor  for  their 
children  surviving  them  and  his  wife,  and  attaining 
twenty-one;  (5)  in  favour  of  ''my  oousio,  Louisa^ 
Boiler,"  for  her  life,  and  after  her  death  for  Oharles 
Settle  Hayne,  if  he  should  survive  her  and  the  testator^s 
wife;  (6)  in  trust  for  "my  niece,  EmUy  Higginfl,"if 
she  should  survive  his  wife  and  attain  twenty-one;  (7) 
in  favour  of  "my  two  nieces,  Mary  Oiiampagn6  and 
Blanche  Ohampagn^,"  if  they  should  respectively  sur- 
vite  his  wife  and  attain  twenty-one  ;  (8)  upon  trust  for 
"  my  cousin.  Major  Gkorge  King,'*  for  life,  and  after  his 
death  for  his  children  who  should  survive  him  and  the 
testator's  wife  and  attain  twenty.one;  (9)  upon  trust 
for  "  my  cousin,  Georgiana  Forde,"  for  lifo,  and  after 
her  death  for  such  of  her  children  as  should  survive  her 
and  his  wife  and  attain  twenty-one  ;  (10)  upon  trust  for 
"  my  cousin,  Emily  McDonnell,"  for  life,  and  after  her 
death  for  such  of  her  children  as  should  survive  her  and 
his  wife  and  attain  twenty-one. 

The  37th  clause  of  the  will  was  as  follows :— "  As  to> 
all  the  residue  and  remainder  of  my  real  and  personal 
estate  not  hereby  effectually  disposed  of,  I  direct  the 
same  to  be  equally  divided  amongst  such  of  my  relatives 
hereinbefore  named  as  by  virtue  of  the  trusts  and  pro* 
visions  hereinbefore  contained  shall  become  entitled  to  a 
vested  transnUssible  interest  in  any  part  of  my  property,, 
aud  as  to  such  of  them  as  are  femalea  for  their  separate 
use  respectively,  and  without  power  .of  anticipation." 

By  a  first  codicil  dated  March  11,  1871,  to  his  wiU,. 
the  testator  revoked  the  bequest  in  favour  of  his  nieces 
Mary  and  Blanche  Ohampagne.  By  a  fifth  codidl 
dated  July  36,  1888,  he  appointed  AUred  Jodrell  and 
B.  E.  Jennings  executors  of  his  wUl,  revoked  the  bequeet 
to  his  nieoci  Emily  Higgins,  and  directed  that  it  should 
fall  into  his  residue,  and  declared  that  none  of  those 
three  nieces  should  participate  in  the  division  of  his- 
residuary  estate. 

The  teetetor  died  on  November  18,  1883,  and  his* 
widow  on  March  1,  1888,  and  an  originating  summons 
having  been  then  taken  out  to  ascertain  who  were  the 
persons  entitled  to  the  teetator's  residuary  estate,  an 
inquiry  was  directed  as  to  which  of  the  persons  namedf 
in  the  first  thirty- six  dauses  of  the  will  were  his  rela* 
tions. 

The  chief  derk  certified  that  Oharles  Scale  Hayne  waa 
the  testator's  first  cousin  once  removed;  that  Louisa 
Buller  and  Oharles  P.  P.  Jodrell  both  died  in  the  testa-^ 
tor's  lifetime;  that  Major  George  King,  Georgiana 
Foide,  and  Emily  McDonnell  (who  were  all  dead)  were 
descended  from  illegitimate  children  of  the  testator'a 
grandmother ;  and  &at  the  other  persons  named  in  the^ 
will  as  cousins  were  so  in  the  strict  sense. 

Stirling^  J.,  held  (1)  that  "transmissible"  meant 
"  capable  of  transmission  "  after  death,  and  that,  con- 
sequently, persons  having  only  life  interests  were  not 
entitled  to  participate  in  the  residue;  and  (8)  that 
"  relatives  hereinbefore  named  "  meant  only  legitimate- 
relatives  hereinbe'fore  mentioned  by  name. 

From  the  latter  part  of  that  decision  four  sets  of  per- 
sons interested  in  divers  of  the  aforesaid  bequests 
appealed. 

Rom/tr,  Q.C.Moulton,  Q.C.,  and  W.  B.  Trevelyan, 
for  some  of  the  appellants. 

Vaughan  Ra  whins  and  Swinfen  Eady,  for  other 
appellante. 

Sir  Horace  Davey,  Q,0.,  and  Bashleigh,  tot  other 
appellants. 

Craekanthorpe,  Q.C.,  and  Hadleyf  tot  other  appeU 
lants,  one  of  whom,  though  born  at  the  date  of  death  ol 
testator*s  widow,  bad  not  attained  twenty  •one. 
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Vf  Q'0.9  and  ChrUiopher  Jame$f  for  the  respon- 
denti  Seale  Hajrne. 

LyUelUm  Ohuhh^  for  the  ezeoutors. 

The  following  authoritieB  were  cited  in  addition  to 
thoie  relied  on  in  the  coart  helow : — On  behalf  of  the 
appellanta :  AhhoU  t.  Middliton,  7  H.  L.  Gas.  68,  7 
^.  R.  H.  L.  Dig.  6 ;  OccUtton  ▼.  FuUaloTft,  22  W.  E. 
305,  L.  B.  9  Oh.  App.  147 ;  Go.  litt.  c.  1,  s.  1,  p.  3b.  ; 
Ih.  0.  2,  8,  30,  p.  266 ;  Mill's  Logic,  o.  2 ;  NichoUon  ▼. 
PaiHckaon,  7  Jur.  N.  S.  987,  10  W.  E.  Oh.  D.  97  ; 
JBmmtt  1.  Emmet,  28  W.  B.  401, 13  Oh.  D.484 ;  Watson 
T.  Toung,  33  W.  B.  637,  28  Oh.  D.  436.  On  behalf  of 
the  respondent :  Edmunds  t.  Fesaey,  9  W.  B.  365,  29 
BeaT.  233.  The  Lord  OhanceUor  referred  to  Wilkinson 
T.  Adam,  1  Y.  &  B.  422,  p.  462 ;  and  AUen  t.  Web- 
Her,  6  Jur.  N.  8.  574,  8  W.  B.  Oh.  Dig.  101. 

Lord  Halsbubt,  L.O. — I  am  called  upon  to  express 
an  opinion  on  what  is  the  meaning  of  this  written 
instrument,  and  I  repudiate  entirely  for  myself  the 
notion  of  laying  down  any  canon  of  construotion  which 
is  to  extend  beyond  the  particular  instrument  that  I  am 
called  upon  to  interpret.  I  do  not  know  what  the  testa- 
tor meant  except  by  the  words  he  has  used.  I  do  not 
know  that  the  law  is  intended  to  afford  any  presump- 
tion whether  the  testator  intends  to  benefit  those  who 
are  related  to  himself  in  the  strict  sense,  or  related  to 
his  wife.  I  do  not  know  that  the  law  presumes  that  he 
means  to  make  a  provision  for  those  in  respect  of  whom 
it  may  be  said  they  are  connected  by  blood,  although 
not  in  every  link  of  the  pedigree  by  wedlock.  The  law 
makes  no  presumption,  I  belicTo,  upon  the  subject,  and 
it  would  be  very  strange  if  it  did,  because  the  law 
will  allow  a  testator,  if  he  chooses  to  do  so  in  express 
terms,  to  make  bequests  to  his  wife's  relations  or  to 
persons  who  are  not  his  legitimate  descendants,  and, 
inasmuch  as  the  law  permits  both  these  things  to  be 
done  expressly,  I  myself  am  wholly  unable  to  under- 
stand in  what  way  a  court  of  construction  is  called  upon 
to  put  particular  interpretations  upon  particular  words 
with  reference  to  any  supposed  presumption  that  the 
law  makes  either  way.  For  mysdf  I  am  prepared  to 
look  at  the  instrument  such  as  it  is,  to  see  the  language 
that  is  used  in  it,  to  loolrat  the  whole  of  the  document, 
and  not  at  part  of  it  only,  and,  having  looked  at  the 
whole  of  the  document,  to  see  (if  I  can)  through  the 
instrument  what  was  the  mind  of  the  testator.  Those 
are  general  principles  for  the  construction  of  all  instru- 
ments, and  to  that  extent  it  may  be  said  that  they  are 
canons  of  construction.  But  the  moment  I  depart  from 
those  general  canons  of  construction  applicable  to  all 
instruments,  and  am  overwhelmed  with  authorities  about 
what  particular  judges  have  thought  about  other  par- 
ticular instruments,  and  whether  in  this  or  that  particu- 
lar instrument  the  judge  has  been  sufficiently  satisfied 
that  such  and  such  was  the  meaning  of  the  testator,  I 
confess  myself  to  be  in  a  hopeless  state  of  confusion. 
In  the  first  place  I  do  not  know  what  mental  ther- 
mometer there  is  to  ascertain  wh^t  exact  degree  of 
certainty  is  to  be  obtained.  If  the  thing  is  sufficient 
to  establish  the  meaning,  why  it  is  sufficient.  And 
what  does  that  mean  P  Why,  sufficient  in  the  mind  of 
the  patticular  tribunal  that  has  to  decide.  That  there 
are  particular  phrases  and  particular  sets  of  phrases  to 
which  the  law  would  attach  a  particular  meaning  is  true, 
and  when  those  words  are  found  in  an  instrument,  un- 
qualified and  unexplained  by  anythingelsci  then  you  must 
give  to  those  words  or  to  those  phrases  the  meaning 
which  the  law  has  attached  to  them.  And  it  would  be 
unreasonable  if  yon  did  not,  because  you  must  suppose, 
in  the  absence  of  any  other  explanation,  that  the  person 
who  has  used  those  phrases  or  used  the  particular  word, 
has  need  the  phrase  or  the  word  in  the  sense  which  has 
hithertd  been  attached  to  it  by  the  law,  and  there  is  no 


reason  to  go  out  of  what  you  might  call  the  < 
and  prtm^/acie  meaning  of  su^h  an  expieMloa. 

But  now  I  come  to  construe  the  partioultr  balnaui^ 
and  I  do,  not  desire  to  express  my  meaning  otiMnJn 
than  in  the  language  of  Lord  Oahrns,  who  isyi  vtj 
truly,  I  think  (in  Bill  v.  Crook),  "  H  you  find  thit  ttit 
is  the  nomenclature  used  by  the  testator,  taktug  hk  vfll 
as  the  dictionary  from  wbi(&  you  are  to  find  the  mesnhig 
of  the  terms  he  has  used,  that  is  all  whi^  the  Uw,  ii  I 
understand  the  oases,  requires."  It  seems  to  me  that  thii 
is  a  Tery  simple  test,  and  adding  only  tothttthedrami- 
stances  of  the  case  with  which  the  testator  wm  dodiiig, 
in  order  that  you  may  put  yourself  as  much  u  jon  omi 
into  the  position,  and  thus  dive  into  the  misd  of  the 
person  who  has  made  the  instrument  which  yoa  an 
endeavouring  to  construe,  it  appears  to  me  jou  hsve  all 
the  legitimate  materials  from  which  yoa  can  dednoe 
what  was  the  meaning  of  the  testator. 

Now,  applying  those  general  observatioiM  wUeh  m 
applicable  to  the  interpretation  of  all  instramente,  I  find 
that  the  testator  has  described  a  number  of  pcnoni  u 
his  cousins.  I  do  not  think  the  particular  word  which 
we  have  here  to  construe,  the  word  - "  rdatlf e  "  oceui 
in  any  other  earlier  part  of  the  instrument  than  in  that 
residuary  clause  which  we  are  oalled  upon  to  ooiiatne» 
and  when  we  do  come  to  the  word  "  relstiTe "  in  the 
37th  clause,  ire  must  find  out  what  the  testator  baa 
meant  by  the  word  ''relative." 

Now  the  first  observation  that  strikes  one,  is  that  ha 
has  described  according  to  the  statement  in  the  reaidizaiy 
gift  (I  use  for  the  moment  the  word  "deaoibed" 
leaving  out  for  the  moment  the  word  **  named,"  whidi 
requires  separate  treatment) — he  has  described  sa  "leli- 
tives  "  a  number  of  persons  in  respect  of  whom  hie  nev 
Is  that  by  the  provisions  that  he  has  made  some  of  tfaeai 
may  become  entitled  to  a"  vested  transmissible intereat ' 
in  some  part  of  his  property  **  by  virtue  of  the  traala 
and  provisions  hereinbefore  contained."  I  find,  then- 
fore,  that  that  is  the  first  guide  to  tiie  interpratatjaa 
which  I  am  called  upon  to  make,  amd  I  find,  theaeCon, 
that  the  word  "  relative  "  is  used  as  a  general  word  applia- 
able  to  some  of  the  persons  whom  he  has  "hereinbefon'* 
described. 

Now  with  reference  to  Major  King,  Georgians  Ford4 
and  to  Emily  McDonnell  the  observation  sp^lias.  I 
take  those  as  examples,  though  I  believe  there  an  BUie 
— those  are  persons  who  are  not  cousins  in  the  atrirt 
sense  which  ia  insisted  on  by  the  other  side.  Th^an 
persons,  all  three  of  them,  with  respect  to  vhan 
the  bar  sinister  would  prevent  the  actual  sppiica^ 
tion  in  strictness  of  that  language.  Then  did  ha 
mean  that  they  were  to  be  persons  who  wen  to 
come  within  that  other  deecription— that  they  leit 
persons  who  might  become  entitled  to  a  vested  tnsa- 
missible  interest  in  any  part  of  his  property  P  ^Vith 
respect  to  Major  King  the  provision  is  that  after  tke 
death  there  should  be  a  trust  for  one  or  more  of  Iv 
children  who  shall  survive  him  and  the  teatatofa  wife 
and  shall  have  attained  or  shall  attain  the  age  of  tven^- 
cne  years.  And  I  think  that  formula  is  repeated  with 
respect  to  each  of  them.  Did  he  mean  those  psfaonif 
Did  he  mean  those  persons  when  he  spoke  of  hla  '^fd** 
tives  "PI  confess  for  myself  I  cannot  entertate  ^ 
smallest  doubt  that  they  were  in  his  mind  as  "  reiatifea.*' 
The  whole  framework  of  the  wUl,  loddog  at  U(Ia| 
nothing  for  the  moment  about  the  codicil},  aeeaaa  to  m 
to  point  in  that  direction,  and  that  direction  only,  aai 
without  repeating  the  same  class  of  observationa,  I  a^ 
say  the  same  about  that  person  who  is  described  aa  k« 
niece.  He  has,  therefore,  to  uae  the  langugo  of  Un 
Oaims,  given  me  a  dictionary  whereby  I  find  that  ka 
wife's  relative,  the  niece,  and  his  iU^^timats  ooaf^ 
are  his  relatives.  Under  those  ciroumstaaoes,  ^  *"  '^ 
position  to  construe  what  he  meant  when  I  refer  to  v 
87th  dauae  and  find  that  ho  says  that  he  dinctotoa 
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W9tl  and  personal  estate  not  eftectuallj  disposed  o(  '*  to 
t>e  equally  divided  amongst  snoh  of  mj  relatiTes  herein- 
l>«fore  named  as  by  irlrtae  of  the  trosts  and  proTisions 
liereinbefore  contained  siiall  iMCome  entitled  to  a  vested 
tvnnsmiasible  interest  in  any  part  of  my  property,  and  as 
^o  anoh  of  them  as  are  females  for  their  separate  use 
k«apeetiTely,  and  without  power  of  anticipation." 

Now,  so  far  I  have  been  able  to  explain  eatisfao- 
-torUy  to  my  own  mind  what  he  meant,  and  the  Miss 
CShampagn^'s  being  referred  to  in  the  10th  olaaie  of 
the  5th  oodioil,  to  whioh  I  will  refer  for  another  par- 
poee  presently,  seems  to  me  to  raise  no  qaestion  of 
doubt  at  all. 

Now  (having  satisfied  myself  that  he  used  the  word 
**  xelatiTes'*  in  the  extended  sense  to  indnde  the  wife's 
relation  and  those  who  are  related  in  the  way  I  have 
pointed  oat)  the  next  qaestion  that  is  raised  is,  whether 
it  was  only  those  persons  whose  Christian  and  samame 
-was  inserted  that  he  referred  to,  and  that  depends  upon 
^the  true  construction  to  be  given  to  the  word  "  named  " 
— "  hereinbefore  named.'*    I  confess  that  I  have  been  a 
little  ponded  to  know  in  what  way  this  will  wm  to  be 
construed    if   that    strict  construction   of    that  word 
^*  named  "  was  to  be  given.    Bemembering  that  the  will 
and  the  codicil  are  to  be  read  together,  I  really  do  not 
-know  in  what  way  more  than  one  of  the  provisions  of 
this  will  could  be  given  effect  to.    But  when  I  come  to 
•ee  what  the  effect  of  the  opposite  construction  is,  and  I 
-find  that  the  37th  clause  of  the  will  contemplates  the 
diviaion  "  equally  amongst  such  of  my  relatives  herein- 
hefore  named  as  by  virtue  of  the  trusts  and  provisions  " 
and  so  forth,  and  I  find  that  at  the  date  of  the  codicil 
'there  was  only  one  person  who  had  satisfied  the  de- 
aoiiptlon  (putting  the  limitation  upon  the  language  used 
by  the  testator  that  is  insisted  apon  on  the  other  side), 
it  seems  to  me  that  not  only  must  one  assume  the  tes- 
tator not  to  have  known  the  meaning  of  the  particular 
words  that  he  was  employing,  but  that,  while  assuming 
he  did  know,  as  he  must  have  known,  the  position  of 
his  family,  he  was  reiterating  the  statement  that  the 
«eaiduary    estate    was    to    be    divided    with    all    this 
particolarity  among  such  of  his  ^*  relativas  hereinbefore 
named  "  and  so  on,  at  a  time  when  he  must  perfectly 
well  have  known  that  there  was  but  one  single  person 
who  conld  have  satisfied  that  description. 

Now,  is  it  reasonable  in  construing  the  whole  of  an 
inatrument  and  looking  to  the  mind  of  the  teststor  at 
that  time,  and  assuming  him  to  be  aware  of  the  meaning 
which  be  had  himself  previously  attached  to  the 
language  whioh  he  had  used,  and  to  the  fact  that  he 
•contemplated  at  that  time  a  division,  and  a  proportion- 
ate diviaion  whioh  was  impossible  in  the  events  that  had 
happened,  to  give  suoh  a  construction  to  this  instvu- 
ment  as,  it  appears  to  me,  if  I  were  to  give  it,  would 
completely  frustrate  the  intentions  of  the  testator  as 
exhibited  by  the  langoage  whioh  he  himself  had  used, 
and,  by  reason  of  some  supposed  overwhelming  necessity, 
to  attach  a  peculiar  technical  meaning  to  words  whioh  it  is 
not  denied  under  some  oircumstances,  and  with  asuffteient 
context,  may  bear  a  meaning  whioh  will  give  full  effect 
to  every  part  of  the  testator's  complete  testamentary 
disposition?  Under  those  circumstances,  I  cannot 
entertain  a  doubt  that  I  am  unable  to  follow  the  decision 
of  the  learned  Judge  below.  I  think  that  the  decision 
was  erroneous,  and  must  be  reversed. 

With  reference  to  that  very  small  point  that  was  last 
argued  before  us,  I  can  only  say  that  I  should  have 
been  very  sorry  to  suppose  that  some  technical  rale 
which  the  learned  judges  have  adopted  for  the  con- 
venience of  administration  could  be  supposed  to  over- 
rule a  teetator's  intentions.  If  I  ascertain  what  the  inten- 
tion  of  the  testator  is,  I  am  bound  to  follow  it,  and  I  can 
only  understand  the  language  of  the  learned  Judges  by 
introducing  words  whioh  are  not  in  the  judgment 
quoted   to   us,  certainly— that   one   must   artificially 


suppose  that  the  testator  remembers  what  a  very  in- 
convenient thing  it  would  be  to  keep  a  class  open,  and 
that  therefore  you  cannot  attribute  to  him  the  intention 
whioh  nevertheless  some  of  the  learned  judges  say  he 
obviously  had.  That  is  a  feat  in  logic  whioh  I  have  a 
little  difficulty  in  following.  It  is  enough  for  me  to 
say  that  I  think  Mr.  Oraekanthorpe's  answer  is  complete, 
and  on  that  point  also  I  think  the  judgment  must  be 
the  other  way. 

LiNDLKT,  L.  J.— This  will  is  long,  and  is  made  longer 
by  the  addition  of  five  codicils,  but  if  one  addresses 
one's  mind  to  the  will  for  the  purpose  of  ascertaining  the 
intention  of  the  testator  from  the  language  whioh  he 
has  used  in  the  will  and  the  codicils,  it  appears  to  me 
that  the  conclusion  is  not  difficult  to  get  at.  In 
truth,  in  this  case,  as  in  so  many  others,  the  diffi- 
culty arises  when  you  look  away  from  the  document 
which  you  have  to  construe — when  you  look  into 
cases,  that  is  to  say,  which  have  been  deoided  on  other 
documents  more  or  less  like  the  one  before  you.  I  do 
not  propose  to  deal  with  decided  cases  at  aJL  It  may 
be  that  there  were  expressions  in  those  whioh  made  the 
judges  come  to  conclusions  which  we  (or  1}  cannot 
arrive  at  when  I  come  to  look  at  the  will  and  codicils 
with  whioh  I  have  to  deal.  I  do  not  consider  that  a 
decision  which  is  more  or  less  at  variance  with 
other  cases  is  wrong  because  it  is  so  at  variance.  Oases 
of  construction  are  useful  when  they  lay  down  canons 
or  rules  of  construction,  and  they  are  useful  when  they 
put  an  interprelatlon  on  common  form— whether  deeds, 
wills,  or  mercantile  documents.  They  are  valuable 
guides,  but  when  I  am  told  that  because  something 
occurs  in  one  will  I  am  to  give  a  predeely  similar  effect 
to  a  similar  expression  occurring  in  another  will  dealing 
with  a  different  property  and  in  another  context,  I  ol^ 
ject  altogether  to  do  it.  The  only  principle  that  I  know 
of  is  that  which  has  been  expressed  before.  Look  at 
the  words;  avail  yourself  of  such  evidence  as  is 
legitimately  admissible  to  see  what  the  testator  has 
said,  and  expound  it  as  best  you  can  with  reference  to 
what  is  legitimately  before  you.  Now  we  have  got  to 
consider  what  the  real  meaning  is  of  the  37th  clause  of 
this  will.  Id  order  to  do  that  one  must  look  far  beyond 
clause  37.  You  must  look  at  the  whole  will  and  all  the 
codicils  too,  and  when  you  look  at  the  whole  will,  you 
see  this.  First  of  all  the  testator  gives  certain  small 
legacies— some  to  persons  who  are  relations,  some  to 
servants  and  others  who  are  not  relations.  Then  he 
creates  a  trust  fund,  which  consists  of  the  bulk  of  his 
property.  He  vests  that  in  trustees,  and  he  tells  the 
trustees  what  they  are  to  do.  He  sub-divides  it  into 
sums  of  considerable  amount— £5,000,  £5,000,  £2,000, 
and  so  on ;  and  he  gives  those  sums,  or  tells  the  trustees 
to  hold  those  sums  in  trust  for  persons  whom  he  de- 
scribes as  his  "  cousins,"  as  his  "  nieces,"  as  "  children  of 
his  cousins,"  and  "  children  of  his  nieces."  I  do  not 
think  any  other  word  of  relationship  is  used. 

Then  he  says,  by  clause  37,  *'  As  to  all  the  residae 
and  remainder  of  my  real  and  personal  estate  not 
hereby  effectually  disposed  of,  I  direct  the  same  to  be 
equally  divided  amonget  snoh  of  my  relatives  herein- 
before  named  as  by  virtue  of  the  trusts  and  provisions 
hereinbefore  contained  shall  become  entitled  to  a  vested 
transmissible  interest  in  any  part  of  my  property,  and 
as  to  such  of  them  as  are  females  to  their  separate 
use  respectively,  and  without  power  of  anticipation." 
What  does  he  mean  by  that  P  He  has  not  said  that  the 
rest  of  his  property  is  to  be  equally  divided  amongst 
his  relatives  simply.  He  has  said  nothing  of  the  sort. 
If  he  had,  a  difficulty  would  arise  which  would  be  a 
formidable  one,  but  it  is  ''my  relatives  hereinbefore 
named,"  and  I  cannot  agree  at  all  with  the  construction, 
which  was  put  upon  thia  will,  giving  no  meaning  to 
those  words  "  hereinbefore  named."    On  the  contrary. 
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iboie  words  appear  to  be  the  kej  to  the  whole  thiog. 
When  we  bear  in  mind  that  in  point  of  fsot  aome  of  the 
penons  called  ooneina  were  not  ooneini  (aome  of  them 
were  illegitimate) ;  when  we  bear  in  mind  that  aome  of 
the  peraona  be  oaUa  *'  my  niacea  "  were  not  hia  niecea 
(they  were  hia  wife'a  nieoea),  the  importance  and  the 
neceaaity  of  introdnoing  aome  auoh  expreaaion  aa 
"  hereinbefore  named "  becomea  apparent,  and  it 
becomes  obvioaa  that  you  cannot,  withoat  doing  violence 
to  the  langnage,  treat  tboae  worda  aa  anpetflaooa.  In 
other  worda,  you  cannot  treat  the  expreaaion  '*  my 
relaiivea  hereinbefore  named"  aa  equivalent  to  "my 
relatives."  You  mnat  look  at  whom  he  haa  heretofore 
named  aa  relativea.  Now  he  haa  referred  to  them  aa 
relativea  in  two  waya.  He  haa  referred  to  aome  of 
them  by  their  namea.  He  haa  referred  to  othera  of 
them  in  thia  way :  he  haa  called  them  children  of 
peraona  whose  names  he  givea.  Are  the  children  of 
peraona,  whose  namea  he  givea,  not  **  hfreiobefore 
named  "  within  the  true  meaning  of  thia  clauae  P  I 
cannot  come  to  that  coocluaion.  You  may  name  a 
daas.  You  may  name  a  peraon  by  calling  him  the  son 
of  bia  father,  juat  aa  well  aa  by  calling  him  John 
Tbomaa ;  and  to  »ay  that  thia  expreaaion,  **  relativea 
hereinbefore  named,"  excludea  all  thoae  relativea  who 
are  before  referred  to  aa  children  of  peraona  named, 
would  lead  to  a  oondnaion  which  I  will  ahow  preaently 
appeara  to  me  to  be  entirely  contrary  to  hia  manifest 
intention.  Now  that  oondnaion  ia  arrived  at  by  looking 
out  of  the  will  into  the  fifth  codicil. 

At  the  date  of  the  fifth  codicil,  if  the  oonstruc- 
tion  put  upon  this  will  by  Stirling,  J.,  is  right, 
the  only  person  who  could  take  the  residue  was  Mr. 
Obatles  Seals  Hayne.  Now,  when  the  testator  made 
bis  fifth  codicil  he  excluded  from  the  persons  amongat 
whom  the  residue  was  to  be  divided,  three  persons 
called  "niecea"  in  hia  will;  and,  having  exduded 
those,  there  ia  only  one,  according  to  Stirling,  J.,  who 
can  take  bia  residue.  But  by  the  fifth  codidi  he  con- 
firms his  will.  What  does  that  mean  f  It  meana  he 
repeats  at  the  date  of  hia  fifth  codicil  that  hia  reaidne 
la  to  be  divided  amongat  a  daaa  of  people.  How  ia 
that  language  apt  to  a  atate  of  thinga  where  the  whole 
goea  to  one  P  There  being  an  alternative  oenatmotion 
which  will  let  In  a  number  of  people  whom  he  haa  already 
called  or  deaignated  aa  the  children  of  rdatlves,  and 
treated  as  relatives,  is  it  consistent  with  the  langoage 
of  his  fifth  codidi,  when  he  again  directs  his  residue  to 
be  divided  amongst  those  persons  to  exdude  the  whole 
of  them,  and  to  give  the  whole  of  the  property  to  one 
person?  That  condnsion  appears  to  me  to  be  so 
startling,  and  so  at  variance  with  what  he  has  said  in 
his  fifth  codicil,  that  I  unhesitatingly  reject  it.  That 
leaves  us  in  this  position,  that  be  means  by  the  37th 
dense  of  his  will  to  indude,  and  not  to  exdude,  those 
relatives  whom  he  has  named  by  referring  to  them  as 
a  class,  and  it  appears  to  me  that  that  is  the  true  view 
and  the  true  construction  of  this  wilL  The  case  does 
not  atop  there,  because  he  goes  on: — "Such  of  my 
relatives  hereinbefore  named  aa  by  virtne  of  the  truata 
and  protiaiona  hereinbefore  contained  ahall  become  en- 
titled to  a  veated  tranamiasible  intereat  in  any  part  of 
my  property."  That  laiignage  ia  perfectly  applicable 
to  these  children.  They  are  all  deacribed  aa  children 
who  ahall  attain  twenty-one  and  ahall  survive  hia  wife 
(I  think  that  occura  in  all).  J  do  not  aay  that  that  ia 
conduaive,  becauae  the  aame  words  are  applicable  to 
some  of  the  persons  named — not  as  to  all,  but  as  to 
some.  Then  it  goes  on  :  **  And  as  to  anch  of  them  aa 
are  femalea."  Mr.  Kigby  reliea  upon  the  word  **  are." 
It  aeema  to  me  the  true  ana  wer  to  that  is  to  be  found  in 
the  clsuse.  BecoUect  the  dense  is  a  direetion  to  the 
trustees.  It  says,  in  subatance,  the  tiusteea  are  to 
divide  the  residue  "  amongat  anch  of  my  relativea,"  and 
JO  on,  "  and  aa  to  auch  of  tbem  as  are  femalca  for  their 


separate  use."  When  does  that  mean  P  Whift  pciol 
does  the  expression  ''aie"  refer  teP  Don  it  ■« 
when  he  makes  his  willP  Obviously  not;  Dom  ft 
mean  when  he  dies  P  No.  I>oes  It  msaii  wbrn  thr 
division  has  to  be  madeP  It  appean  to  sm  obiiooriy 
that  it  does,  and  it  Is  not  doing  violsoee  ts  the  «qi4> 
"are"  to  say  that  what  he  meana  Is  tfaatynLant^^ 
divide  my  property  among  certaiii  penons,  "sai  sita 
snoh  as  are  f  emalos  "— ^that  is,  tbose  whom  yoi  ilai  ta 
be  females  then.  That  appears  to  me,  I  ooafeak  to  ba 
the  true  conatmotion  of  this  will,  aad  I  ssnist  aiyaaU 
entertain  any  doubt  about  it  antU  I  oonfuss  mpdl  bj 
looking  at  other  decisions.    That  I  deellns  to  doL 

With  respect  to  the  point  raised  by  Mr.  fliiiUii 
thorpe,  it  appears  to  me  that  he  la  right  on  thtt-tlif 
is  to  say,  that  the  one  child  bora  and  tn  eiae  st  ths  dsU 
of  the  testator's  widow's  death,  but  who  hid  art 
attained  twenty-one,  will  on  attaining  tweafy-oaatdn 
a  share.  I  think  he  is  right.  Therefore,  it  aeeoa  to  m 
that  we  should,  if  the  Lord  OhanceUor  and  mj  Mhv 
Bowen  acquiesce,  make  a  dedaration  to  tids  eflEeet  :- 
Declare  that  aooording  to  the  true  interprststba  of  thi 
testator's  will  and  oodioOs,  the  testatoi's  faddaaty 
estate  has  become  dividble  between  suoh  pcsoai  ad 
children  of  persons  mentioned  or  refanad  to  hj  thi 
testator  as  were  or  are  referred  to  by  hia  as  Ui 
"  relatives,"  and  as  survive  his  widow,  and  as  bsis 
attained  or  ahall  attain  twentj-ona.  Then  wa  aiait  att 
— *^  with  the  exception  of  the  persons  expissaly  anladid 
by  hia  will."  Some  are  expready  exdodsd,  aa^  €f 
oourse,  they  oannot  take. 

Bowxv,  L.J. — ^I  am  of  the  same  opinion,  and  ahoaU 
add  nothing  at  all  to  what  has  been  said  bj  tha  Lad 
Ohanoellor  and  Lindley,  L.J.,  except  that  aa  waan 
ovenuling  the  Judgment  of  a  very  expeiianoad  ]w^ 
it  ia  rather  more  respeotfol  to  him  that  I  ahcdd  adds 
few  worda  embodying  my  own  Judgment ;  bit  tbiy 
will  be  baaed  exactly  upon  the  lines  which  hsfe  bsn 
laid  down  in  the  jndgmenta  of  thoae  memben  of  tba 
court  who  have  preceded  me.  It  seems  to  bm,  as  It 
seems  to  them,  that  all  we  have  to  do  is  to  taks  tbi 
words  of  the  will  and  the  codicil,  and  to  exsiaioa  than 
by  the  light  of  such  evidence  as  la  admissibis  ia  tbw 
oases,  and  when  we  have  examined  the  will  sad  tbi 
codidi,  by  the  light  of  that  evidence  to  anifs  st  tbi 
condusion  as  to  what  the  testator's  msaniag  is  as  n- 
preaaed  by  him  in  hia  will. 

In  thia  particular  oaae  the  worda  which  we  haia  bsd 
to  oonatrue  in  the  37th  clauae  of  his  will— the  voidi 
"relatives  hereinbefore  named" — are  worda  wbidt  n- 
oeive,  aa  it  aeema  to  me,  a  omistruotion  psrtly  froBtbi 
wUl  itself  and  parUy  from  the  fifth  oodidl,  wUebns- 
ders,  I  think,  one  and  only  one  interpretation  s  nsna- 
able  one.  You  cannot  pnt  a  reasoaabls  inteipfatitiia 
upon  the  oodidl  unless  you  assume  that  by  tha  aeidi 
**  hereinbefore  named  "  in  the  will  the  tsstator  intoadsd, 
not  merely  anch  persons  as  were  named  by  bsbm,  bat 
auoh  of  bia  reUtivea  as  he  had  indicated  before  is  tbi 
will  as  <*  rdatives,"  and  by  a  term  appropriate  to  nob 
a  relationahip.  And  I  think  it  alao  foUowa  tbst  thr 
term  '<  relatives  "  must  be  taken,  not  in  tiie  strict  Ug^ 
sense,  not  in  the  sense  of  those  who  are  conaaatBd  oa|f 
with  the  testator  by  tiea  whioh  the  law  iMOgainM* 
legitimate,  but  aU  thoae  in  the  previona  part  of  tha  wil» 
who  have  been  in  efEeot  called  by  him  relative^  vbetbff 
the  legitimate  tie  exiata  between  him  and  tbea  « 
whether  it  doea  not.  We  were  told.that  it  waa  tbe  Ur 
established  by  authorities  that  when  the  teiiator  m 
used  Isngusge  in  bis  will  whioh  designates  the  pino** 
who  are  intended  to  receive  benefita  from  him  hj  tk« 
name  of  a  tie  whioh  the  law  recognisea,  that,  nxhmj» 
are  driven  by  abaolute  atress  of  neceaaity,  yon  '"'Jr 
indude  In  thedass  even  snoh  persons  as  naJghtpopsW 
be  iniladed  in  the  lie,  unless  you  can  ses  thstibitM' 
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tetor  in  the  oleareat  and  in  the  most  nnmbtakable  waf 
lias  «o  said.  It  aeema  to  me  that  the  law  as  laid  down  in 
Sm  ▼.  Crookj  82  W.  B.,  p.  140,  by  Lord  Oaina  is  the  true 
Iaw»  and  although  I  do  notdiagnise  from  myself  that  many 
faiSgea  from  Lord  Eldon'a  time  down  to  the  present—* 
Judges  of  the  higheat  authority  and  of  the  greatest 
laaznlng— haye  used  langoage  (so  to  speak)  of  warning, 
and  language  that  amounts  to  more  than  Lord  Oaima 
haa  aaid— have  used  language  to  the  effect  that  you 
mnaty  In  order  to  indude  (under  the  name  which  the 
law  usually  appropriates  to  a  legitimate  tie)  persons 
who  stand  outside  that  striot  line,  find  a  necessary  in- 
ftemee  or  a  very  clear  intention,  yet  it  seems  to  me 
that  the  only  effect  one  can  give  to  such  language  is  to 
treat  it  not  so  much  as  a  canon  of  construction  as  by 
way  of  a  counsel  of  caution  to  warn  you  in  dealing  with 
snob  oases  not  to  give  way  to  guesses  or  speculation  as 
to  the  probabilities  of  an  intention,  but  to  act  only  on 
sneh  dear  cYidence  as  can  lead  a  reasonable  man  to  a 
distinct  conclusion.  But  I  protest  that  as  soon  as  yon 
see  upon  the  will,  read  by  the  light  of  snoh  extriosio 
ciroufflstances  as  you  may  surrey,  what  the  construction 
iB,  and  what  the  true  intention  expressed  by  the  testator 
Is,  then  your  Journey  is  performed.  You  require  no 
more  counsellors  to  assist  you ;  and  after  once  arriving 
aft  the  journey's  end  to  pause  in  giving  effect  to  the  true 
faiterpretation  of  the  law,  because,  forsooth,  the  lan- 
guage haa  not  been  expressed  according  to  some  mea- 
sure or  standard  of  correct  expression  which  Is  supposed 
to  be  imposed  by  the  law  out  of  regard  for  social  or 
other  reasons,  appears  to  me  to  be  using  the  language 
•of  such  learned  Judges,  not  as  laying  down  canons  for 
construing  a  wHl,  but  as  Justifications  for  misconstruing 
it.  As  soon  as  you  once  arrive  at  your  Journey's  end 
yoa  have  no  more  to  do  than  give  effect  to  the  true 
conatruotion  as  you  see  It.  It  seems  to  me  that  here  the 
true  oonstmction  of  the  will  must  be,  that  in  the  term 
**relatiyes  hereinbefore  named"  the  testator  intended 
to  indude  all  those  whom  he  had  before  treated  as 
relatives,  whether  he  was  correct  in  law  in  so  treating 
thena  or  not,  and  the  children  of  those  whom  he  had  re- 
ferred to  in  the  preceding  clauses. 

Appeal  allowed, 

'  SoUdtorSy  WWiam,  Lambert,  A  BoelM;  Dracu  Jt 
AUUe;  Lowe  A  Oo.  ;  Wadeeoa  <6  Malleeon  ;  Walker  dt 
Wkafldd  ;  SateheU  ct  Ohapple. 


From  Ohan.  Div.  Jan.  29. 

JoNBS  V.  Waits,  (a.) 

Vender  and  purchaser — Pradke-^DUeovery^'Agreemeni 
to  aodept  leaee — Agreement  for  right  of  way — Rigkl 
to  producUon  of  freehold  title^Bight  to  prove  title 
had  diunde — Vendor  and  Parehaeer  Act,  1874  (37  ct 
38  Vtd.  e.  78),  s.  2'--Interpretation  Act  (13  «  14  Viet, 
e.  21),  s.  4. 

J.  agreed  to  grant,  and  W,  to  accept,  a  lease  of  a  Jiouse 
and  land,  whidi  lease  was  to  contain  stipnUUions  for  the 
free  ueehy  fV»  of  a  drive  leading  to  the  house  over  land 
ssoC  belonging  to  J.,  hut  over  wlUch  As  Jutd,  as  owner  in 
Jee  of  the  house,  a  right  of  way.  fT.  failing  to  perform 
the  agreement,  and  J.  having  consequently  brought  an 
action  again$t  him  for  specific  performance,  the  de* 
fondant,  by  his  defence,  denied  the  plaintiff's  tiOe  to  the 
house  and  land,  and  his  title  or  power  to  grant  the  right 
of  way,  and  alleged  in  general  terms  t?Mt  the  Jwuse  and 
umd  were  subject  to  restrictive  covenants  affecting  the 
^Jayment  of  them,  without  specifying  in  any  way  the 
nature  of  the  covenants  or  of  the.  restriction. 

The  defendant  having  taken  out  a  summons  for  pro* 

(a.)  Reported  by  B.  H.  Dbanb,  Esq.,  Barrister-at-Law. 


duetion  by  the  pMntiff  of  certain  deeds  rdating  to  the 
land  and  house,  and  certain  other  deeds  rdating  to  tJie 
right  of  way,  all  of  which  deeds  the  plaintiff  had 
scheduled  to  his  affidavit  of  documents  in  his  posseision 
OS  documents  rating  only  to  his  freehold  title, 

BM  {affirming  the  decision  of  North.  J.),  thd  the 
effedt  of  section  8  of  the  Vendor  and  Purchaser  Act, 
1874,  was  to  deprive  the  defendant  of  the  right  to  the 
production  of  the  deeds  showing  the  freehold  title  to  fAa 
house  and  land,  notwithstanding  that,  in  oonsequenoe 
of  the  defendant  denying  the  plaintiff* $  title  and  failing 
to  perform  the  agreement,  the  matter  had  become  a 
litigious  one  ;  hut. 

Held  (reversing  tJ^  decision  of  North,  J.),  that,  having 
regard  to  section  4  of  IZ  A  14  Vict.  e.  81,  the  agreement 
that  the  defendant  should  have  the  free  use  of  t?ie  drive 
during  t?^  term  of  the  lease  was  **  a  contract  to  grant  a 
term  of  yean  to  be  derived  out  of  a  freehold  estate** 
within  the  meaning  of  section  8  of  the  Vendor  and  Par- 
chaser  Act,  1874,  and  therefore,  al$o,  *'  a  contract  of 
$ale  of  land  "  within  the  Act ;  and  that  the  deeds  relating 
to  tJie  plaintiff  $  title  to  the  right  of  way,  therefore,  stood 
upon  the  same  footing  as  regards  that  section  as  his  deeds 
relating  to  the  hou$e  and  land,  and  the  defendant^ 
accordingly,  had  no  right  to  production  of  them. 

Held,  fisher,  that,  though  there  was  nothing  to 
prevent  the  defendant  from  proving  aliunde  that  the  title 
was  btsd,  and  that,  if  he  had  raised  a  definite  and 
epeciflc  obfection  to  the  title  which  the  court  could  try  he 
wotdd  have  had  the  usual  right  of  a  litigant  to  eaU  for 
the  production  of  documents  material  to  the  issue  raised, 
and  which  are  in  the  possession  of  the  other  party,  yet  a 
mere  general  assertion  that  the  property  was  suhjeet  to 
restrictive  covenants  affecting  its  enjoyment  was  not 
sufficiently  definite  to  confer  any  such  right. 

Appeal  from  North,  J. 

This  was  an  apped  by  the  plaintiffs  from  an  order  of 
North,  J.,  for  production  of  certain  deeds  scheduled 
to  the  pldntiffs*  afladaviC  of  documents  as  not  privileged, 
and  there  was  a  cross  notice  of  apped  by  the  defendant 
as  to  certain  other  deeds  not  included  in  the  order  for 
production. 

The  application  was  made  in  an  action  for  spedfio 
performance  of  an  agreement  by  the  defendant  to  accept 
a  lease  agreed  to  be  granted  by  the  pldntiif#. 

The  statement  of  ddm  in  the  action  Hlleged  that 
Mr.  Morgan  M.  Jones,  one  of  the  plalntiffd,  was  the 
owner  of  a  piece  of  land  adjoining  a  residence  and 
property  known  as  ''  Mdndee  Hall,"  in  Monmouthshire, 
and  that  Mr.  Begindd  H.  Jones,  the  other  plaintiff, 
was  the  owner  of  that  residenoe  and  property,  Mdndee 
Hall;  and  that  prior  to  the  16th  of  August,  1888,  there 
had  been  negotiations  between  the  plaintiffs  and  the 
defendant  as  to  letting  Maindee  Hall,  together  with 
the  said  piece  of  adjoining  land,  to  the  defendant  for  a 
term  of  years.  It  was  farther  alleged  that  by  various 
letters  which  had  passed  between  the  parties  during  the 
negotiations,  it  had  been  mutually  agreed  by  and 
between  the  plaintiffs  and  the  defendant  that  the  pldn- 
tiffs should  grant,  and  the  defendant  forthwith  aocept 
and  execute,  a  lease  of  the  said  piece  of  land,  together 
with  the  said  Mdndee  Hall,  with  the  land  and  premises 
thereto  belonging,  for  the  term  of  seven  years  from 
the  Ist  of  October,  1888,  with  the  option  to  the  de- 
fendant to  determine  suoh  lease  at  the  expiration  of 
the  first  five  years  of  such  time  by  giving  to  the  pldn- 
tiffs, their  heirs,  Sec,  twelve  cdendar  months*  previous 
notice  in  writing,  and  that  possesdon  was  to  be  given  on 
the  1st  of  December,  1888,  and  the  annud  rent  was 
to  be  £250,  to  accrue  from  the  time  when  possession 
was  given  and  certain  stables  therein  mentioned  were 
completed,  and  to  be  payable  hdf-yearly. 

The  statement  of  claim  went  on  to  dlege  that  ^  by 
the  same  letters  it  was  further  mutudly  agreed  by  and 
between  the  pldntiffs  and  the  defendant  that    •    .    • 
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the  said  lease  sboald  oontafn  stipnlations  for  the 
free  use  to  the  defendant  of  the  drive  leading  to  the 
house,  and  a  stipulation  or  covenant  by  the  plaintUEsy  as 
regards  obstructing  branches,  to  keep  the  drive  in  a  fit 
and  proper  condition";  and  it  was  alleged  that  the 
defendant  refused  to  perform  his  agreement. 

The  plaintiffs  claimed  specific  performance  and 
damsgee,  or,  in  the  altematiTe,  damages  only. 

The  defendant  bj  his  defence  denied  that  he  entered 
into  any  agreement  with  the  plaintiffs,  and,  in  the 
alternative,  he  said  that,  if  there  was  any  agreement,  it 
was  not  correctly  stated  in  the  statement  of  daim,  and 
the  defence  went  on  as  follows:— 

<*  9.  The  plaintifiB  have  not,  nor  has  either  of  them, 
any  right  or  title  to,  or  power  to  demise  the  premises 
comprised  in  the  said  alleged  agreement,  or  any  of  them, 
and  are  unable  to  perform  the  said  alleged  agreement 
on  their  part,  by  creating  the  term  therein  mentioned. 
Moreover,  the  said  premises  are  subject  to  divers  re* 
stiiotive  covenants  affecting  the  use  and  enjoyment 
thereof. 

'*  10.  The  only  access  to  the  premises  comprised  in 
the  said  agreement  from  the  high  road  is  over  a  drive 
through  certain  gates  standing  at  the  entrance  to  the 
drive.  It  was  a  term  of  the  said  alleged  agreement 
that  the  plaintiffs  should  grant  to  the  defendant  an 
easement  of  the  free  use  of  the  said  drive,  and  should 
covenant  to  keep  the  said  drive  in  a  fit  and  proper  con- 
dition, and  to  clear  away  all  obstructing  branches.  The 
said  drive  and  the  said  gates  at  the  entrance  thereof, 
and  the  land  on  which  they  stand,  are  not  the  property 
of  the  plaintiffs,  who  have  no  right  or  titie  thereto  or 
power  to  demise  the  same,  nor  any  easement  of  way  or 
othezwise  over  the  same,  nor  any  right,  title,  or  power 
to  grant  any  such  easement  over  the  same,  nor  any  right 
or  power  to  keep  the  drive  in  a  fit  or  proper  condition, 
or  to  regulate  the  same.  The  plaintiffs  are,  in  facl^ 
unable  to  give  to  the  defendant  a  right  of  access  to  the 
house  and  grounds  comprised  in  the  alleged  agreement 
from  the  public  road,  or  to  perform  their  agreement 
with  respect  to  the  said  diive." 

The  plaintiffs  Joined  issue  on  paragraphs  9  and  10  of 
the  defence,  and  also  said  :  '*  The  plaintifb  will  alec 
rely  on  37  &  38  Vict.  c.  78,  s.  2,  by  way  of  answer  to 
the  allegations  in  the  said  paragraphs.  The  plaintiffs 
have  perfect  right,  titie,  and  power  to  demise  the  said 
premises,  and  to  grant  the  free  use  of  the  drive,  and  to 
stipulate  or  covenant,  as  regards  obstructing  branches, 
to  keep  the  drive  in  a  fit  and  proper  condition." 

By  an  aifidafit  made  in  pursuance  of  an  order  to 
make  an  affidavit  of  documents  in  their  possession  relat- 
ing to  the  matters  in  dispute  in  the  action,  the  plaintiff 
M.  M.  Jones  deposed  :  "  I  have  in  my  possession  or 
power  the  documents  relating  to  my  freehold  titie  to  the 
property  adjoining  Maindee  HalL  •  .  .  The  said 
documents  are  set  forth  in  the  first  schedule  hereto  " ; 
and  the  plaintiff  R.  H.  Jones  deposed :  <*  I  have  in  my 
possession  or  power  the  documents  relating  to  my  free- 
hold titie  to  the  Maindee  Hall  estate.  The  said  docu- 
ments are  set  forth  in  the  second  schedule  hereto''; 
and  both  the  plaintiffs  deposed  :  "  We  are  advised  and 
believe  thai  all  the  documents  before  mentioned 
respectively  relate  only  to  our  freehold  titie  to  the 
property  out  of  which  the  lease,  the  subject-matter  of 
this  sction,  was  to  be  derived."  The  plaintiffs  objected 
to  produce  the  documents  comprisied  in  the  first  and 
second  schedule  to  that  affidavit. 

The  first  schedule  referred  to  a  "  copy  deed  of  cove- 
nant relating  to  tithe,  and  deeds  relating  to  the  free- 
hold  titie  of  the  plaintiff  M.  M.  Jones,  the  owner  in  fee 
of  the  piece  of  land  adjoining  Maindee  Hall." 

The  second  schedule  comprised  :— 

"  1.  Conveyance  in  fee,  dated  the  28th  of  October, 
1873,  to  William  Jones,  of  the  freehold  property  known 
as  Maindee  Hall. 


«  2.  Indenture,  dated  the  29th  of  October,  1871,  eos- 
taining  a  signed  and  executed  covenant  by  the  ovm  ii 
fee  of  the  soil  over  which  the  drive,  mentioned  in  tlieitsUi 
ment  of  claim,  passes,  with  and  in  favour  of  the  siid  ^ 
liam  Jones,  his  heirs  and  assigns,  and  to  the  effect  thsttkt 
said  owner  in  fee,  his  heirs  and  assigns,  will  st  sU  Umm 
thereafter  repair  and  maintain  at  his  and  their  east  ths 
entrance  gates  on  the  Newport  and  Ohepstov  nsd  ssd 
tiie  said  drive,  and  that  the  owners  or  lesseei,  or  otbei 
the  occupiers,  of  the  said  ICaindee  HaU,  snd  their  le- 
speotive  agents  and  servantSy  shall  at  all  tisMs  thansfter 
have  full  and  free  access  for  themselvei,  thdz  hones, 
carriages,  and  carts,  through  the  said  entnuioe  ptes, 
and  a^ng  and  over  the  said  drive,  and  all  othetxessoa- 
able  use  of  the  same  as  an  sq^voach  to  the  pUntilfi 
said  estate. 

""S.  Conveyance,  dated  the  16tti  of  July,  1881,  fnn 
the  said  William  Jones  to  the  said  B.  H.  Jooes  of  tts 
fee  simple  of  Maindee  HaU  aforesaid,  with  the  sppi- 
tenances  thereto  belonging,  and  also  with  the  foil  boidtt 
and  advantage  of  the  covenants  and  agreemsnts  thcnto 
relating  contained  in  the  said  indenture  of  theS9tho{ 
October,  1873." 

The  defendant  took  out  a  summons  for  pradactioii  of 
the  above  documents,  which  was  heard  before  Hoifh,  J., 
on  the  7th  of  December,  1889. 

North,  J.,  held  that  the  effect  of  seotion  S  of  Os 
Vendor  and  Purchaser  Act,  1874,  was  that  ths 
defendant  had  no  right  to  production  of  the  Mi 
showing  the  plaintiffs'  title  to  the  freehold  propeHj*  W 
that  that  section  did  not  interfere  with  his  right  to  pn- 
duotion  of  the  deeds  showing  the  titie  of  the  plsii' 
tiiEs  to  the  right  of  way,  the  agreement  ss  to  ths^ 
not  being  a  contract  to  grant  a  term  of  yesn  is  ths 
drive,  and  being  quite  distinct  from  the  sgnemeat  to 
grant  a  term  of  years  in  the  property,  and  thst  the 
plaintifEs  must  therefore  produce  the  second  ssd  ftiri 
documents  comprised  in  the  second  schednls  to  their 
affidavit. 

The  plaintiffs  appealed  from  the  latter  poitioa  of 
this  decirion,  and  the  defendant  from  the  estfiv 
portion. 

NapUrHiffgim,  Q.  (7.,andi;ii«A- VFOMm,  for  the  iilaii- 
tifb.— The  plaintiffs  are  the  abednte  ownsis  of  tUi 
right  of  way,  as  well  as  of  the  freehold  property  sp"^ 
to  be  granted.  The  agreement  is  not  sepsraUe.  lUi 
right  of  way  would  have  passed  as  apporteasnt  tsthi 
property  without  any  express  stipulation  ss  to  it; 
Thorpe  v.  BrumfiU,  L.  B.  8  Ch.  App.  650,  655 ;  8kdf. 
GUniiUr,  11  W.  E.  868,  16  0.  B.  N.  B.  81.  Atsni 
of  years  may  be  granted  in  any  corporeal  or  iaeoipsred 
thing  that  lies  in  livery  or  grant :  Sheppard's  Toaeh. 
stone,  p.  268 ;  Bacon's  Abridgment*  voL  iv.,  pp.  6S8-I, 
Leases  (A.).  The  words  of  section  2  of  tiis  T«** 
and  Purchaser  Act,  1874—*'  Whether  derifsd  or^to  be 
derived  out  of  a  freehold  or  leasehold  eststs""*" 
evidentiy  chosen  with  care.  The  plaintiiEs  I»^/^ 
hold  right  or  interest,  though  less  than  the  whole  fisehnjj 
estate,  and,  therefore,  had  a  right  to  great  s  tersi  « 
years  out  of  such  freehold  right  or  interest :  JSIwUm  v. 
Shippam,  5  B.  &  0.  221.  If  the  defendant's  coitee- 
tion,  that  when  there  is  litigation  the  prorisioos  ef  Mt- 
(ion  2  do  not  apply,  but  that  all  parties  srs  iatlist 
event  entitied  to  discovery  of  all  relevant  docn— ^i^  > 
correct,  a  purchaser  need  only  refuse  to  compli^  ' 
order  to  obtain  production  of  documents  contiarj  to^ 
express  words  of  the  Act.  It  is  clenr  on  ths  sathodlMi 
that  a  covenant  that  a  person  shall  have  a  right  «f  «<J 
amounts  to  a  grant :  Com.  Dig.  (Chimin),  vol.  iii>  h 
68.  A  right  of  way  is  au  incorporeal  heredits««J* 
2  Black.  Comm.,  p.  35 ;  and,  therefore,  uakss  it  N 
merely  for  a  term  of  years,  is  freehold.  [W^J 
L.J.— 13  &  14  Viet.  c.  21,  s.  4,  defines tiiemesitag« 
<*  laud  "  in  an  Act  of  Parliament  as  including  henaM* 
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mente.  That  leeiiis  to  Jiutifj  the  aaMrtion  that  aa 
Btmuomt  U  an  iDtarett  in  land.]  The  defiaitioa  ia 
XdOfd  St.  Leonaids*  Act  (Motion  25)  makes  land  indade 
all  teoements  and  hereditamentB  and  any  interest  in 
maj  tenements  or  hereditaments.  Tbo  term  heredita- 
ment indodes,  not  only  lands  and  tenements,  bat  what- 
•oever  may  be  inherited :  2  Blaok.  Oomm.,  p.  16 ;  1  Oo. 
Inst.  6. 

They  also  referred  to  section  13  of  the  OonTeyandng 
Act,  1881. 

OouHB-Itardy,  Q*0.,  and  Upjohn,  for  the  defendant. 
— The  defendant  is  entitled  to  the  prodnotion  of  all  the 
title  deeds  on  the  ground  that  they  are  incident  to  the 
litigation.  The  contract  contained  no  stipulation  as  to 
title,  so  that  the  matter  rests  entirely  on  the  statute. 
Hie  question  is.  What  is  meant  by  the  expression 
"oelUng  for  the  title"?  That  question  iuToWes 
Inquiring  what  the  lav  was  prcTiously  to  the  statute. 
Under  that  prcYious  law  a  person  who  had  agreed  to 
take  even  a  Tory  short  lease  was  entitled  to  require  the 
leaaor  to  show  a  good  title  for  sixty  years  and  (possibly 
at  a  irast  expense)  to  produce  the  deeds  and  other 
evidence  required  for  the  purpose.  It  was  to  remedy 
this  hardship  that  section  8  was  passed,  and  not  to  alter 
the  law  as  to  production  of  deeds  in  an  action.  [Oot- 
Tov,  Li  J. — On  what  issue  do  you  require  these  deeds  P] 
On  the  issue  raised  by  paragraphs  9  and  10  of  the 
defence,  which  raise  the  iesue  that  the  plaintiffs  have  no 
title.  That  issuo  haTiog  been  raised,  gi? es  the  defend- 
ant the  usual  right  of  a  litigant  to  production  of  all 
material  documents  in  his  opponent's  possession.  This 
ia  not  a  mere  technical  matter,  as  this  dri? e  is  the  only 
means  of  access  to  the  house.  An  Act  which  was  passed 
merely  to  fadlitate  the  transfer  of  laud  and  amend  the 
law  of  real  and  personal  property,  cannot  alter  the  law 
as  to  discovery.  [Lindlbt,  L.J. — Oan  you  raise  by  proof 
dUandt  the  question  whether  the  title  is  bad  P]  The  true 
meaning  of  section  8  is  that  its  provisions  are  to  be  read 
into  the  contract,  and  that  such  stipulations  do  not  pre- 
sent a  purchaser  from  raising  objections  Mund€ ;  that 
is  reasonably  dear  on  the  older  authorities :  Shepherd  v. 
KeaOey,  1  Or.  M.  &  a  117 ;  Waddell  v.  Wd/e,  83  W.  B. 
44,  L.  B.  9  Q.  B.  515 ;  Darlinffion  v.  HamiUon,  Kay,  550, 
8  W.  B.  Oh.  Dig.  87.  The  defendant  is  insisting  on 
a  totally  different  right  from  that  dealt  with  in  section 
8,  under  totally  different  conditions,  and  for  a  totally 
cUfferent  purpose.  In  NoUingham  Patent  Brick  awA 
TUe  Go.  T.  BuOer,  34  W.  B.  405,  15  a  B.  D.  361,  16 
Q.  B.  D.  778,  (decided  on  section  3,  sub-section  (3),  of 
the  OonveyanciDg  Act,  1881),  it  was  held  that  the  plain- 
tiffs were  not  precluded  from  taking  an  objection  as  to 
undisdosed  restrictive  covenants  and  refusing  to  com- 
plete the  purchase,  though  the  covenants  were  prior  in 
date  to  the  stipulated  commencement  of  title.  The 
operation  of  sections  1  and  2  of  the  Vendor  and  Pur- 
chaser Act,  1874,  is  expressly  confined  to  <*  the  com- 
pletion of  any  contract  for  side."  The  Act,  at  any  rate, 
is  perfectly  satisfied  by  shifting  the  burden  of  proof 
from  the  lessor  on  to  the  lessee.  It  does  not  prevent  the 
issue  being  raised,  nor  does  it  affect  the  ordinary  law  of 
diaoovery,  as  between  litigants.  Even  an  express  agree- 
ment entered  into  with  a  company  by  a  shareholder  that 
he  shall  not  be  at  liberty  to  inspect  the  books  of  the 
company  is  not  sufficient  to  prevent  an  order  for  pro- 
duction in  an  action  by  him  against  the  company :  Hall 
T.  eanndl,  3  T.  &  0.  Ex.  707 ;  Turner  v.  Bayley,  34 
Beav.  105, 14  W.  &  Oh.  Dig.  114.  As  to  the  argument 
on  the  plaintiffs'  appeal,  this  agreement  is  not  a 
"contract  to  grant"  *'  a  term  of  years"  "out  of  a 
freehold  or  leasehold  estate."  [Lindlvt,  L.J.— Why  is 
not  the  contract  for  the  lease  of  the  right  of  way  in  the 
same  position  as  the  contract  for  the  lease  of  the  land  P] 
The  plaintiffs  have  only  an  easement ;  that  is  an  inte- 
leal,  not  an  estate,  in  the  drive.    [Lofbs,  Ii.J.— Is  not 


« interest "  the  same  as  <*  estate  "  P]  No.  "  Interest " 
ia  a  wider  term,  and  indudes  '*  estate."  An  easem3nt  ia 
a  limited,  definite  right  of  using  land ;  an  estate  is  an 
unlimited,  indefinite  right  of  using  it.  An  easement  ia 
a  JuB  in  iolo  oZ^sno— a  right  over  another  man's  land. 
But  a  man  does  not  have  an  **  estate  "  ia  $olo  cUUno,  but 
in^aolo  iuo.  There  is  no  eridence  that  the  right  of  wfty 
is  inddent  to  the  lease,  as  being  an  appurtenance.  That 
must  be  proved.  No  doubt  Blaokstone  truly  says  that 
a  right  of  way  is  an  incorporeal  hereditament,  but  he 
does  not  sa>  it  is  a  freehold  estate.  The  4th  section  of 
13  ft  14  Vict.  c.  81,  defines  "land,"  not  <* estate." 

Napier  Higgin$t  Q.O,,  in  reply. — ^The  cases  cited  for 
the  defendant  do  not  apply.  His  contention  would 
practically  repeal  the  8nd  section  of  the  Vendor  and 
Purchaser  Act.  The  question  of  production  is  within 
the  discretion  of  the  court,  and  where  it  woald  involve 
great  inconvenience,  production  will  not  bo  ordered. 

OoTTON,  L.J.— This  case  comes  before  us  by  way  of 
appeal  and  cross-apped  from  an  order  of  North,  J. 
The  plaintiffs  agreed  to  grant  a  lease  of  a  house  and 
land  to  the  defendant  for  a  term  of  years,  and  the 
agreement  induded  a  right  of  way  to  the  house  over 
land  belonging  to  other  owners.  Two  questions  arise— 
first,  whether  the  plaintifEs  are  bound  to  produce  their 
title  deeds  as  to  the  right  of  way  P  and,  secondly, 
whether  they  are  bound  to  produce  those  referring  to 
the  house  and  landP  The  Judge  below  decided  the 
first  question  against  the  plaintiffs,  and  the  second  iu 
their  favour.  The  case  depends  on  37  ft  38  Vict.  c.  78, 
s.  8.  The  first  section  of  that  Act  reduces  the  statutory 
title,  which  a  purchaser  is  entitled  to  require,  from  sixty 
to  forty  years.  Then  the  8nd  section  (which  is  the  im- 
portant ooe  here)  provides  that,  "in  the  completion 
of  any  such  contract  as  aforesaid  "  (that  is,  *'  any  con- 
tract of  sale  of  land  "  made  after  1874),  "  and  subject 
to  any  stipulation  to  the  contrary  in  the  contract,  the 
obligations  and  rights  of  vendor  and  purchaser  shall  be 
regulated  by  the  following  rules;  that  is  to  say, 
first,  under  a  contract  to  grant  or  assign  a  term  of 
years,  whether  derived  or  to  be  derived  oat  of  a  freehold 
or  leasehold  estate,  the  intended  lessee  or  assign  shdl 
not  be  entitled  to  cdl  for  the  tiUe  to  the  freehold." 
The  form  of  this  first  paragraph  is  such  as  to  predude 
any  question  whether  an  agreement  to  grant  a  lease 
comes  within  the  words  "  contract  of  sale  of  land,"  for 
this  is  dearly  '*  a  contract  to  grant  ...  a  term  of 
years."  Then  are  the  plaintiff  bound  to  produce  these 
titie  deeds  P  Mr.  Upjohn  argued  that  the  clause  was 
only  to  prevent  the  expense  which,  under  the  old  law, 
vendors  or  lessors  were  put  to  in  having  to  produce  a 
sixty  years'  title  to  the  freehold,  and  that  it  does  not 
deprive  the  purchaser  of  his  right  to  production  of 
documents,  when  the  matter  comes  before  the  court. 
In  my  opinion,  the  effect  of  the  clause  is  that  the 
vendor  makes  out  a  good  title  without  producing  the 
deeds  which  show  his  title  to  the  freehold. 

The  question  here  is  whether,  without  produc- 
ing his  freehold  title,  the  vendor  can  make  out 
a  good  title,  or  whether  the  intending  purchaser,  by 
simply  denjing  that  the  vendor  has  a  good  title,  can 
acquire  a  right  to  discovsry  of  documents  relating  only 
to  the  vendor's  freehold  titie.  In  my  opinion,  the 
purchaser  cannot  by  such  means  entitle  himself  to 
production  in  such  a  case.  But  does  that  prevent  him 
from  raising  aliunde  any  objection  to  the  freehold  titie  P 
In  my  opinion,  it  does  not.  It  does  not  prevent  his 
objecting  to  the  title  on  any  distinct  and  definite 
ground,  and  if  he  does  raise  a  tangible  issue  as  to  the 
title,  I  think  he  is  entitied  to  production  of  documents 
materid  to  that  issue,  and  which  are  in  the  vendor's 
possession.  If  the  purchaser  here  had  raised  a  specific 
objection  to  the  titie,  he  would,  in  my  opinion,  have 
been  entitied  to  the  discovery  he  claims.    Has  he  done 
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80  in  snch  a  way  as  to  enable  the  oonrt  to  see  that  there 
has  been  any  tangible  issne  raised  npon  the  goodness  of 
the  yendox^s  freehold  title  whioh  the  oonrt  oan  try? 
The  defendant  has  -merely  alleged  that  the  premises  are 
subject  to  dirers  restriotlFe  covenants  affecting  the  nse 
«ad  enjoyment  thereof.  That  is  perfectly  general  and 
indefinite*  and  looks  like  a  mere  fishing  allegation.  If 
it  had  been  alleged  that  there  was  a  covenant  which 
restrained  the  holder  from  carrying  on  some  particular 
business,  it  would  have  been  different,  and  in  thet  case 
I  think  the  plaintiffs  wonld  have  been  entitled  to  have 
an  opportunity  of  making  a  further  affidavit  as  to 
whether  they  had  any  documents  bearing  upon  that 
issue.  There  has  been  an  argument  here  on  the  part 
of  the  plaintiffs  that  to  concede  the  defendant  such  a 
right  of  discovery  as  I  have  suggested  would  entirely 
•defeat  the  object  of  this  clause  of  the  Act.  But  I  do 
not  think  that  wonld  be  so ;  for  if  the  vendor  has  not 
«ny  documents  in  bis  possession,  or  can  say  that  such 
•documents  relate  only  to  his  own  title,  and  do  not 
affect  the  purchaser's  claim,  he  is  protected.  As  regards 
the  title  deeds  relating  to  the  land,  I  think  the  decision 
of  North,  J.,  was  right,  and  that  the  cross  appeal 
fails. 

But  then  as  to  the  appeal  from  that  part  of  the 
decision  of  North,  J.,  which  was  against  the  plaintiffs, 
if  a  contract  is  not  a  **  contract  of  sale  of  land,"  it  is  not 
within  the  Ist  or  2nd  sections  of  the  Vendor  and  Par- 
ohaeer  Acts.  But  Lindley,  L.J.,  has  referred  to  the  4th 
eection  of  the  Act  13  ft  14  Tict.  c.  21,  which  shows  that 
a  contract  for  the  sale  of  land  does  include  hereditaments, 
and  a  right  of  way  is  certainly  a  hereditament.  The 
2nd  section  of  the  Vendor  and  Parchaser  Act  shows  that 
•a  contract  to  grant  a  lease  is  a  contract  for  sale  within 
the  Act,  CO  that  the  contract  is  within  the  Act,  eren  as 
regards  the  right  of  way.  That  being  so,  it  follows 
that,  no  specific  objection  having  been  taken  to  the  title 
of  the  plaintiffs,  they  are  entitled  to  rely  on  section  8. 
Accordingly,  I  differ  from  the  Judge  on  that  point,  and 
hold  that  the  plaintiffs  are  entitled  to  protect  themselves 
both  as  to  the^  deeds  generally  and  also  as  to  those  whioh 
give  them  the  right  of  way. 

LnmLBT,  L.  J.— The  plaintifCs  here  agreed  to  give  the 
defendant  a  lease  of  a  house  and  land,  and  also  of  a 
right  of  way.  We  know  nothing  about  that  right  of 
way,  as  to  whether  it  is  appurtenant  or  in  gross,  nor 
have  we  any  exact  knowledge  as  to  the  terms  of  the  con- 
tract, which  was  embodied  in  a  number  of  letters,  but  I 
understand  that  the  correctness  of  the  general  effect  of 
them,  as  appearing  by  the  pleadings,  is  not  disputed. 
Nothing  in  that  contract  mi^es  it  incambent  on  the 
plaintiffs  to  produce  their  title  to  the  freehold.  Under 
those  circumstances  the  defendant  raises  this  dispute. 
He  calls  npon  the  plaintiffs  to  produce  their  title  deeds 
to  the  freehold,  and  the  question  is  whether  he  can 
oompel  them  to  do  so.  That  depends  on  section  9  of 
the  Vendor  and  Purchaser  Act,  1874,  the  effect  of  which 
is  that  the  lessor  U  nnder  no  obligation  to  show  his  title 
to  the  freehold,  and  we  must  see  that  in  oonstruing  it 
we  do  not  place  such  a  narrow  construction  on  it  as  to 
defeat  the  object  of  the  Act.  The  preamble  recites  that 
it  is  expedient  to  facilitate  the  transfer  of  land  by  means 
of  certain  amendments  in  the  law  of  vendor  and  pur- 
ohaser.  [His  lordship  then  read  the  general  part  of 
section  2,  at  the  beginning  of  it.  and  the  first  heading 
thereunder,  and  proceeded : — ]  How  much  less  is  the 
lessee  entitled  tof  Can  he  say,  *'You  must  produce 
your  deeds,  though  I  cannot  call  on  you  to  produce  your 
title  **  P  Obviously  he  cannot  Oan  he  say,  "  I  cannot 
oall  on  you  to  produce  your  title,  but  I  will  say  you  have 
a  bad  title,  and  thus  defeat  the  Act "  P  I  think  that  the 
lessee  is  not  entitled  to  defeat  the  object  of  the  Act  in 
thst  way,  and  that  npon  that  point,  therefore,  North,  J., 
Was  right 


As  to  the  appeal  of  the  plaintiffi,  I  am  ast  asi  I 
quite  understand  what  the  view  of  North,  J.,  vsi  si  ts 
the  right  of  way  part  of  the  case.  It  weald  sseak 
thought  a  lease  of  a  right  of  way  was  not  a  Isaissf  lod, 
but  the  statutory  "deflnltion  of  **  land  "  given  hi  IS  4  U 
Vict  e.  21,  s.  4,  makes  it  inchide  "  hereditaaettli,''  m 
that  I  think  no  distinction,  as  regards  this  qusstioa,  em 
be  drawn  between  the  right  of  way  and  the  otbsr  pra^ertf . 
That,  however,  does  not  quite  dispose  of  the  osas,  be- 
cause Mr.  Upjohn  contends  that  the  MmiuA  k 
entitied  to  prove  aliunde  that  the  tifle  U  bad,  it  wUoh 
I  agree  wil^  him,  and  that  he  is  entitled  ts  dlMmy 
of  documents  in  order  to  support  his  ease,  sad  k  hss 
accordingly  put  into  his  pleladinga  an  allsgatlea  thst 
there  are  restrictive  covenants  afleoting  the  pmy<i(| 
which  interfere  with  its  enjoyment  Now  it  sppesn 
to  me  that  if  that  were  a  specific  allegation,  instsid  of  a 
general  one,  the  defendant  wonld  be  entitled  to  oill 
upon  the  plaintifb  to  make  an  ai&davit  disttnetlystatiig 
whether  the  documents  in  their  possession  sAtst  Ik 
defendant's  title  or  only  their  own.  Bat  I  refudtUi 
allegation  as  far  too  indefinite  for  that  purpose.  It 
seems  to  me  to  be  merely  an  attempt  to  fish. 

I  think,  therefore,  the  plaintiffs'  appeal  ouglitts  k 
allowedi  and  that  they  are  not  under  any  obligtfkia  ts 
produce  any  of  their  deeds. 

LopjKB,  L.J. — I  entirely  agree  with  the  opinioniof  tk 
other  members  of  the  oonrt,  subject  only  to  thii,  tktl 
have  felt  some  doubt  whether  this  Act  appliei  to  mm 
where  there  is  litigation,  and  where  the  produetioB  o( 
documents  is  demanded  under  the  rules  which  regslsts 
the  right  to  discovery  among  litigants,  and  not  onte  tia 
law  regulating  the  right  to  production  as  between  veodor 
and  purchaser  upon  a  sale ;  but  I  do  not  disient  liroa 
the  rest  of  the  court  npon  this. 

Order  varied. 

Appeal  ofpUUnUffa  allowed. 

Appeal  of  defendant  diemiued* 

Solicitors  for  the  defendant,  Weodcoelh  Sffkadt  4 
Parker,  for  Vaughan  <4  Hamhy,  Cardiff. 

Solicitors  for  the  plaintiiKs,  Waieen,  Bom,  4  Boom, 
for  Overshne  Jonee,  Newport,  MonmonthshirB. 


From  Q.  B.  Div.  (Original  Motion)  Jnlj  ^ 

OkSLOW  r.   COMMISSIOXEBS   OF  JSLAJXD 

Praelied^Appetd — Time  for  appealinff—**  JMipmi" 
or  '< order"— i2.  8.  a,  1883,  ord.  68,  rr.  9, 15. 

A  deeieion  of  the  Queen's  Bench  Division  apoa  a  ce» 
ikukd  by  the  Oommis$ionere  of  Inland  Bevemu  m^ 
«6c<ton  19  of  the  Stamp  Ad,  1870  (33  dt  34  Vid.  «^ 
ie  an  **  order"  and  not  a  **  judgment,**  and  c«  aff» 
from  the  dediion  muel  be  broughi  vriihin  twte^^ 
dmyi. 

Application  for  an  extension  of  time  to  appesi  fc»« 
a  decision  of  the  Queen's  Bench  Division,  dated  Jsnsof 
21,  1890,  upon  a  case  atated  by  the  Comnisrfaafli  d 
Inland  Bevenne  under  section  19  of  the  ScsnpM 
1870  (33  ft  34  Vict  c.  97).  The  questioa  wss  vkte 
the  decision  of  the  Dividdual  Court  was  an  "  oftof*^ 
whioh  case  the  appeal  ought  to  have  besn  hwy 
within  twenfy*one  days  from  the  date  of  the  dedriaj 
or  a  "  Judgment,"  in  which  oase  the  appesi  ooali  be 
brought  within  a  year. 

DanehwerU,  for  the  applicant 

Boiher,  for  the  Commissionsrs  of  Inland  BefSDoa 

(a.)  Beported  by  W.  P.  Bjjlrt,  Esq.,  BaniitsfSt-I**' 
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Or*  ov  Appial.       Pakt&idob  v.  Qshxbal  Ooukoxl  of  Mbdioal  Eovoatiok  ahu  Rioin ration.      Or.  of  Appbal. 


IiQKd  BnuB,  ILB.— I  tbink  the  time  hat  oome  irhen 
'W  mwl  determine  what  is  the  diattaetion  between  the 
ipetd  **CKdeE  "  and  the  word  "  Jadgment.'*  It  eeemt  to 
ma  tlMt  we  mnet  adopt  the  Tiew  taken  by  Cotton,  L.J.« 
In  EmparU  Ghinery,  32  W.  B.  469»  13  Q.  a  D.  842' 
ooneiined  in  m  it  was  by  the  other  members  of  the 
eowk  The  Lord  Jaitioe  in  that  eaee  aaid  that  <*  in 
legal  langnage,  and  in  Acta  of  Parliament,  there  ia  a 
wall*known  distinction  between  a  Judgment  and  an 
ofdeSi  ...  I  tiiink  we  onght  to  give  to  the  words 
*  final  Judgment '  in  this  snb-seotion  (snb-saotion  1  (9) 
of  aeotion  4  of  the  BankmptQj  Aot,  1888),  their  striot 
and  proper  meaning,  i.e.,  a  Judgment  obtained  in  an 
aeticMk  ij  whieh  a  previonslj  eiisting  liability  of  the 
defendant  to  the  plaintiff  is  asoertained  or  established." 
Bowen,  Li  J.,  said  that  **  there  is  an  inherent  distinction 
between  orders  and  Judgments,"  and  he  went  on  to  say 
that  the  words  ''final  Judgment"  had  a  proper  pro» 
fesafamal  meaning.  Obviously,  he  meant  to  express  his 
oonounenee  with  Cotton,  L.J.  The  result  accordingly 
ia  that  a  judgment  is  a  decision  obtained  in  an  action. 
Svery  other  decision  of  the  court  is  an  order.  The 
language  of  ord.  58,  x.  9,  strongly  Justifies  that  view, 
for  it  eays  that  the  time  for  appealing  from  any  order 
or  decision  made  '*  in  any  other  matter  not  being  an 
action "  shall  be  the  same  as  the  time  limited  for 
appealing  from  an  interlocutory  order  under  role  15— 
namely,  twenty-one  days.  There  the  distinction  is 
dnwn  between  an  order,  not  made  in  an  action,  and  a 
Jadgment,  which  is  always  a  decision  obtained  in  an 
action.  That  is  the  true  distinction.  The  present 
dediioD,  not  being  in  an  action,  was  not  a  '*  Jadg- 
ment." It  was,  therefore,  an  "  order,"  and  the  time 
foF  appealing  from  it  was  limited  to  twenty-one  days. 
The  time,  however,  under  the  oireumstanoes  would  be 
eoLtended. 

LiNDLST  and  Bowbn,  L.JJ.,  concurred. 

Solioitors  for  the    applicant,  Bowdiffes,  BawU^   A 

Solicitors  for  the  Commissioners,  HolicUor  of  Inland 
Rntnue, 


From  Q.  B.  Div. 


May  5. 


Pa»tbidge  t?.  General  Council  of  Medical 
Education  and  Eeoistbation.  (a.) 

DeMOB  Ad,  1878  (41  A  42  Vid.  c  83),  a.  ll^Enuing 
name  from  DeniUU*  Begider^DUcrdionary  dufy— 
Judicial  or  miniderial  ad^Adion  for  wrangfuUy 
eroHng  name. 

S^dUn  11  of  the  Dentids  Ad,  1878,  provide$  thai  a 
regider  of  deniida  shall  ho  kept  by  the  regidrar,  and 
nSf^sedion  5  providei  thai  every  registrar  shall  in  ail 
reepeds  in  the  execution  of  his  discretion  and  duty  in 
reUdion  to  any  register  under  the  Ad  conform  to  any 
4pecial  diredions  given  by  the  Qenerai  Council. 

The  QcMToi  Council  having  wrongfuUy  directed  the 
name  of  a  person  to  be  erased  from  the  register  on  the 
ground  that  he  had  lost  his  qwdificaiion^  a  nmndamus 
teas  iewed  direding  them  to  restore  his  name  to  the 
regider.  In  an  adion  to  recover  damages  for  such 
wrongful  erasure. 

Held,  thai,  as  the  duty  imposed  upon  the  General 
Council  by  the  Ad  as  to  giving  diredions  to  the  regiS" 
Prar  in  regard  to  the  register  vfas  discrdionaryf  the  duty 
was  of  a  judicial  charader,  and  not  mordy  miniderial, 
and  Vie  adion  was  not  maintainable  wtthoui  proof  of 
nuUice. 

Appeal  from  the  Jadgment  of  Huddleston,  B.,  at  the 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at^Law. 


trial,  without  a  Jury,  of  an  action  for  malidoualy  and  • 
unlawfully  removing  the  plaintlfl«'    name   fross   the 
Dentists'  Begister  kept  under  the  Dentists  Act.  1878. 

After  the  passing  of  the  DentisU  Act,  1878,  the 
plaintiil  obtahied  a  diploma  from  the  Boyal  College  of 
Surgeons  in  Ireland  as  a  licentiate  in  dental  surgery, 
and  was  entered  by  the  defendants  in  the  Dentists' 
Begister  in  respect  of  this  qualification. 

The  Boyal  College  of  Burgeons  in  Ireland  granted  the 
diploma  on  the  conditions  that  the  holder  would  not 
seek  to  attract  business  by  advertising  or  by  any  practice 
considered  by  the  college  to  be  unbecoming,  and  that 
the  diploma  would  be  cancelled  on  its  being  proved  to 
the  satisfaction  of  the  president  and  council  of  the 
college  that  he  had  done  so. 

In  July,  1885,  the  College  of  Burgeons  in  Ireland 
cancelled  the  plaintiffs  diploma  on  the  ground  that  he 
had  advertised  in  connection  with  his  profession,  and 
notified  this  fact  to  the  defendants.  The  defendants 
th«reupon,  in  June,  1886,  ordered  his  name  to  bo  erased 
from  tiie  Dentists'  Bsgister  on  the  ground  that  he  had 
lost  his  qualification. 

A  mandamus  was  issued,  directing  the  defendants  to 
restore  the  name  to  the  register  on  the  ground  that 
the  fact  of  losing  the  qualifioatioa  was  not  sufficient 
reason  for  erasing  the  name.  The  case  is  reported, 
sub.  nom.  Ea  parte  Partridge,  36  W.  B.  442,  19 
Q.  B.  D.  467. 

The  plaintiffs  name  was  restored  to  the  register  in 
September,  1887. 

The  defendants  subsequentiy  held  an  inquiry  under 
sections  13  and  15  of  the  Dentists  Act,  1878,  and 
ordered  the  plaintiffs  name  to  be  erased  from  the  regis* 
ter  on  the  ground  that  he  had  been  guilty  of  "  disgrace- 
ful conduct  in  a  professional  sense  '*  in  advertising. 

Huddleston,  B.,  found  that  there  was  no  malice,  and 
gave  Judgment  for  the  defendants. 

The  plaintiff  appealed. . 

Waddy,  Q.C.,  and  Lyon,  for  the  plaintiff.— The  act 
of  the  defendants  in  remoring  the  plaintiffs  name  from 
the  register  was  merely  a  ministerial  act  They  did 
not  profess  to  hold  any  Judicial  inquiry  or  to  act  under 
section  13.  They  considered  that  they  had  no  option 
but  to  erase  the  name  as  the  qualification  was  gone. 
The  court  held  that  they  were  wrong  in  that  (86  W.  B. 
442,  19  Q.  B.  D.  467).  The  plaintiffs  cannot  now  say 
that  they  were  acting  in  a  Judicial  capacity.  They  pro- 
fessed to  act  under  section  11,  and  their  duties  under 
that  section  are  merely  ministeriaL 

They  referred  to  Pickering  v.  James,  21  W.  B.  786, 
L.  B.  8  C.  P.  489;  Ashby  v.  WhiU,  1  Sm.  L.  C,  9ttk 
ed.,  268;  CuUen  v.  Morris,  2  Stark.  587;  Tower  t. 
Child,  5  W.  B.  287,  7  £.  ft  B.  377. 

R.  T.  Beid,  Q.C.,  and  Muir  Mackenzie,  for  the 
defendants. — ^The  grounds  upon  which  the  defendants 
acted  in  erasing  the  plaintiffs  name  are  immaterial.  If 
the  duty  imposed  upon  them  by  the  Act  is  Judida),  and 
they  acted  bond  fide,  then  they  are  protected,  though 
they  may  have  acted  wrongly.  If  they  acted  under 
section  13,  though  without  holding  an  inquiry,  then 
their  act  was  clearly  Judicial.  Even  if  they  acted  under 
section  11,  inasmuch  as  they  had  a  discretion  to  do  the 
act  or  not^that  is,  to  give  special  directions  to  the 
registrar  under  sub-section  6  as  to  the  register— (heir 
act  cannot  be  considered  as  merely  ministeriaL 

Waddy,  Q.O.,  replied. 

Lord  EsBiB,  M.B.— This  is  an  action  against  the 
Medical  Council  for  maliciously  and  unlawfully  causing 
the  plaintiffs  name  to  be  erased  from  the  Dentists' 
Begister.  The  learned  Judge  found  that  no  malice  was 
proved,  and,  indeed,  I  can  hardly  conceive  how  there 
could  possibly  be  any  malice  in  the  defendants  towards 
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the  plaintifl.  Now  the  defendants'  duty  in  oonaidering 
whether  they  ahonld  erase  a  name  from  the  register  on 
aooonnt  of  alleged  mlBOondnot  is  olear.  They  ought  to 
inquire  carefully  whether  there  Is  any  ground  for  the 
complaint.  If  they  oome  to  the  oonclusion  that  there  is, 
they  ought  to  communioate  with  the  aoeused  and  ask 
him  for  an  explanation.  I  do  not  say  that  they  ought 
to  hear  the  witnessess,  if  there  are  any,  in  his  presence ; 
but  at  the  least  they  ought  to  communioate  any  evidence 
to  him,  and  ask  for  his  explanation  upon  it,  and  if 
necessary  make  further  inquiries  into  the  matter.  Then, 
and  not  till  then,  ought  they  to  decide  upon  erasing  the 
name.  It  is  quite  clear  that  the  defendants  upon  the 
occasion  in  question  acted  wrongly.  They  erased  the 
plaintiifs  name  without  holdiog  a  proper  inquiry,  and 
consequently  they  were  directed  by  a  writ  of  mandamtu 
to  restore  the  name  to  the  register.  The  question,  how- 
CTer,  whether  such  a  body  as  the  council  has  acted 
rightly  in  remoTing  the  name  and  the  question  whether 
an  action  will  lie  against  them  if  they  have  acted 
wrongly  are  two  totally  diflerent  questions.  Oertain 
duties  are  imposed  upon  the  defendants  by  the  Dentists 
Act,  1878.  The  defendants  in  erasing  the  plaintiifs 
name  were  intending  to  act  under  the  statute.  They 
ought  to  have  acted  under  section  13,  and  held  a  proper 
inquiry  before  deciding  to  erase  the  plaintiiPs  name 
upon  the  ground  of  disgraceful  conduct  in  a  professional 
sense.  If  they  acted  under  section  13  I  have  no  doubt 
that  their  act  was  not  a  ministerial  act  but  a  Judicial 
act.  But  assuming  that  they  ought  to  haTo  acted  under 
section  13  and  did  not,  then  they  acted  under  section 
11,  and  that  being  so  can  their  act  be  called  a  merely 
ministerial  act  when  they  might  have  done  it  or  not  P  I 
may  state  that,  in  my  opinioD|  if  the  defendants  intended 
to  act  under  the  statute,  and  erroneously  acted  under  a 
wrong  section,  tbey  would  not  be  liable  in  the  absence 
of  mcdice  if  the  act  was  not  merely  ministerial. 

Assuming,  then,  that  they  acted  under  section  11,  in 
my  opinion  their  act  was  not  a  merely  ministerial  act. 
The  giving  an  order  to  the  registrar  under  section  11 
depends  upon  discretion.  I  think  this  proposition  is 
good  law.  When  a  pnblio  duty  is  imposed  on  persons 
which  they  undertake  to  perform,  and  the  performance 
of  that  duty  depends  upon  the  exerdse  of  discretion, 
the  carrying  out  of  that  duty  cannot  be  said  to  be  a 
merely  ministerial  act,  but  must  be  considered  for  the 
purposes  of  protection  as  a  Judicial  act  The  defendants, 
in  the  performance  of  that  Judicial  duty,  were  protected 
in  the  absence  of  malice. 

In  the  present  case,  therefore,  there  being  no  malice, 
the  defendants  cannot  be  made  liable,  and  the  appeal 
must  therefore  be  dismissed. 

Fat,  L.  J. — The  learned  Judge  having  properly  found 
that  there  was  no  malice,  the  question  arises  whether 
the  plaintifC  has  any  cause  of  action  against  the  defend- 
ants. The  solution  of  that  question  depends  upon 
whether  or  not  the  act  of  the  defendants  was  a  merely 
ministerial  act  I  agree  with  the  proposition  enunciated 
by  the  Master  of  the  Bolls  that  where  there  is  a  dis- 
cretion to  perform  a  public  duty  imposed  upon  a  person 
by  statute,  the  duty  is  a  Judicial  and  not  a  merely 
ministerial  duty.  The  scheme  of  the  Dentists  Act 
seems  to  be  this.  The  registrar  is  the  person  who  is  to 
do  all  the  ministerial  acts  in  regard  to  the  register. 
By  section  11  he  is  to  keep  the  register,  and  by 
section  12  he  is  to  insert  any  neoeisary  alterations  iu 
it.  I  also  think  that  the  registrar  has  some  duties  with 
respect  to  the  register  that  are  not  merely  ministerial. 
By  sub-section  4  of  section  12  he  has  a  discretion  in  the 
execution  of  his  duties  to  act  on  such  evidence  as  in 
each  case  appears  to  him  sufQoient.  Then  when  we  look 
at  the  duties  of  the  General  Council  in  regard  to  the 
registrar  we  see  that  by  section  11  they  are  to  exercise 
superintendence  oter  him.    By  section  11,  sub-section 


2,  they  have  a  discretion  as  to  the  form  in  widbhths 
register  Is  kept.  Then  it  is  further  provided  bf  sih- 
seotion  6  that  the  registrar  shall  conform  to  any  oiiat 
made  by  the  G(eneral  Ooundl  under  the  Act;  aaditii 
also  provided  that  the  registrar  is  to  conform  ts  say 
special  directions  given  by  the  GhnenU  OoundL  la  mj 
opinion  the  duty  of  the  General  Oounoil  in  giving  tiiose 
spedal  directions  is  of  a  Judicial  eharaeter.  The  conete- 
sion  I  have  arrived  at  upon  the  facts  before  us  is  that  tlis 
General  Oouncil  were  of  opinion  that  the  registsr  srast 
automatically  follow  the  quallflcatlon— that  ii  to  ssy, 
that  the  retention  of  the  qualification  was  a  eoaditlon  of 
the  name  remaining  on  the  register — and  that  tbsybiA 
power  to  make  the  necessary  corrections  by  givisg  aa 
order  to  the  registrar  to  that  effect*  In  that  opiaiea 
they  were  wrong.  But  they  were  exercising  sapeda- 
tendence  over  the  registrar,  and  had  a  discretion  eoa- 
ferred  upon  them  by  the  statute  in  giving  the  order  to 
the  registrar.  In  my  opinion  there  la  no  duty  impesal 
upon  the  General  OonncU  in  connection  with  the  rsgiitir 
which  is  not  discretionary  in  ite  nature.  I  tliiBk, 
therefore,  that  the  General  Oouncil  were  aetlag  hi  ths 
exercise  of  a  discretion  vested  in  them  by  the  statats,  sad 
were  consequently  acting  in  a  Judicial  capadfy.  TIm 
appeal  must  be  dismissed. 

LopBs,  L.J. — ^I  am  of  the  same  opinion.  IIM 
defendants  in  erasing  the  plaintiffs  name  from  ths 
register  aoted  without  malice  and  bond  /id$t  hut  fliey 
made  a  mistake,  thinking  that  they  could  ertss  Ui 
name  simply  because  his  qualification  ceased.  TTote 
those  circumstances  can  the  present  action  be  buib- 
tainsdP  It  is  admitted  that  the  defendants  mn 
acting  in  the  discharge  of  a  public  duty  imposed  npoa 
them  by  statute,  and  intended  to  act  under  the  statato. 
If  they  aoted  under  section  13,  it  oannot  be  dsaied 
that  they  were  acting  Judicially.  It  la  said,  hovever, 
that  they  were  acting  under  section  11,  and  that  At 
duty  Imposed  by  thai  section  is  merely  ministerlaL  It 
seems  to  me  that  as  the  defendants  have  power  aadir 
the  section  to  give  special  directions  to  the  regiitiar  ai 
to  his  duties  in  connection  with  the  register,  and  ss  tbgj 
have  a  discretion  as  to  those  directlona,  they  sro  actiag 
Judicially  in  giving  those  directions.  Therefore,  whsthw 
they,  the  defendants,  were  acting  under  section  II  or 
section  13  they  were  not  acting  merely  mlnirtadallj, 
and  in  the  absence  of  malice  oannot  be  made  UaUs  la 
this  action. 

Appeal  dismiised. 

Solicitors  for  the  plainUff,  Oalkin  LewU  it  S(oto. 

Solicitors  for  the  defendanto,  Warrwi^  Qwrimtt  ^ 
Jfurfon. 


From  Q.  B.  Div.  I  ».w  i  .  AnWI  92  SO. 

[andQ.B.Div.]r  Feb.  1 ,  April  23,  »• 

Peoudfoot  V,  Habt.  (tf.) 
Xand/orci  and fenani— Lease— Covenant— "  Oooditatd- 
able  repair" 

Oood  ienaniahle  repair  U  such  repair  as,  laHsf  **» 
account  the  age,  the  character,  and  the  loeaUtf  ef  w 
house,  would  make  it  reasonably  fit /or  the  o^^^'P^f 
a  reaeonably-minded  tenant  of  the  does  who  wem  n 
likely  to  want  such  a  house. 

Motion  to  set  aside  the  findings  and  award  sad  Jaij^ 
ment  directed  to  be  entered  thereon  of  an  ofioii 
referee.  .  _^ 

The  action  was  brought  to  recover  damages  for  ocsi« 
of  agreement  to  repair. 

(a.)  Keportcd  by  A.  P.  PaaovrxL  Kaap,  Esq..  Bste^^ 
at-Law. 


voLxxzyni.  [Aiw.u.t8to.i  the  wbeelt  repobter. 
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Bj  an  agreement  In  writing  dated  the  11th  of 
Kovamber,  1885,  a  dwelling-house  aild  premiaee  sicoate 
in  OaToraham-road,  Kentish  Town,  were  let  hj  the 
plalntifl  to  the  defendant  for  a  term  of  three  years,  and 
the  defendant  agreed  that  he  wonld  **  dnring  the  said 
term  keep  the  said  premises  in  good  tenantable  repair, 
and  so  leave  the  same  at  the  expiration  thereof." 

The  action  having  been  tried  hj  an  ol&oial  referee,  he 
reported  in  favour  of  the  plaintiff,  and  directed  judg- 
ment to  be  entered  for  the  plaintiff  aooordingly. 

Before  making  his  report  he  stated  that,  in  his  view 
of  the  obligation  of  a  tenant  to  do  tenantable  repair,  he 
ought  to  re-paper  walls  when  the  paper  which  was  on 
them  at  the  oommencement  of  the  tenancy  had  become 
worn  out,  and  to  re-paint  internal  woodwork  where  the 
paint  had  been  worn  off,  and  to  whitewash  and  clean 
ceilings,  Ac 

JliarUm  Danid,  for  the  defendant,  in  support  of  the 
motion.— The  repairs  indnded  bj  the  ofAoiid  referee  are 
merely  deoorative  repairs,  and  do  not  come  within  the 
meaning  of  the  phrase  **  good  tenantable  repair " : 
Crawford  v.  Newton^  36  W.  B.  54. 

T.  W.  OhiUy»  for  the  plaintiff.— The  premises  are  to 
be  kept  in  good  tenantable  repair.  They  must  first  be 
pnt  into  good  repair,  and  then  maintained  in  that  con- 
dition: Payne  v.  Baine^  16  M.  ft  W.  541. 

Oavb,  J. — My  brother  Mathew  has  asked  me  to  state 
my  opinion  first,  and  I  do  not  know  how  to  state  it  in 
language  other  than  that  which  I  have  used  more  than 
once  before.  *'  Tenantable  repair  "  to  my  mind  extends  to 
commissive  waste  undoubtedly.  I  alto  thiuks  that  it  ex- 
tends to  permissive  waste,  and  that  the  tenant  must  not 
only  make  good  the  damage  going  beyond  mere  ordinary 
wear  which  is  done  by  himself  and  by  his  family  and 
servants,  but  that  he  must  also  make  good  the  damage 
which  is  done  by  other  causes— such,  for  instance,  as  a 
casnal  storm  that  takes  off  a  slate  from  the  roof,  or  a 
atone  thrown  from  the  outside  which  breaks  a  window. 
All  these  things  seem  to  me  to  fall  within  his  obligation 
to  keep  the  premises  in  "tenantable  repair,"  and  if 
he  neglects  to  do  those  things,  and  the  result  is  that  still 
further  damage  Is  caused  to  the  structure,  then  he  must 
make  good  that  further  damage  also,  because  it  comes  of 
his  not  performing  his  covenant  to  do  '*  tenantable 
repairs."  With  regard  to  paper,  I  cannot  see  how 
in  any  case  a  man  can  be  bound  to  put  new  paper 
on  the  walls  simply  because  the  old  paper  which 
was  on  at  the  time  when  he  took  the  house,  or  which 
he  has  subsequently  put  on  the  walls,  has  become 
worn  out.  Mr.  Ohitty  has  suggested  the  poflsibility 
of  paper  being  required  to  hold  a  wall  or  ceiling 
together.  When  a  case  of  that  kind  occurs  it  will  have 
to  be  dealt  with,  though  I  can  hardly  conceive  the  case 
of  a  wall  needing  a  paper  to  hold  it  together. 

With  regard  to  the  ceiling,  if  it  were  the  case  that 
the  ceiling  is  only  held  together  by  the  ptfper,  and  the 
tenant  were  to  chooae  to  tear  the  paper  off  and  let  the 
ceiling  fall  down,  that  would  undoubtedly  be  permissive 
waste.  It  may  possibly  be  that  under  those  circum- 
stances he  would  be  bound  to  put  up  new  paper  when 
the  old  one  showed  no  signs  of  being  able  to  perform  its 
duty  of  keeping  the  ceiling  up.  With  regard  to  the 
paint,  again,  I  can  only  repeat  that  painting  is  decora- 
tion, and  that  it  is  not  necessary  for  the  tenant  to  paint 
the  woodwork  inside  where  it  is  only  required  for  the 
purpose  of  decoration.  Where  the  woodwork  as  he 
receives  it,  is  painted,  and  the  paint  wears  away  in  the 
course  of  his  tenancy,  and  he  does  not  re-paint  so  that 
the  woodwork  underneath  perishes  from  want  of  the 
preserving  effects  of  paint,  I  think  again  he  would  be 
liable  on  the  ground  of  permissive  waste,  but  so  long 
as  no  damage  is  done  to  the  woodwork  the  mere  fact 
that  from  lapse  of  time  the  paint  has  worn  ofi  does 


not  in  such  a  tenancy  as  this,  call  upon  him  to  replace 
it  by  fresh  paint.  So,  again,  with  regard  to  the  white- 
washing  of  the  ceilings,  we  all  know  that  in  the  ordinary 
course  ceilings  get  black  and  have  to  be  whitewashed, 
and  if  at  the  end  of  such  a  tenancy  as  this,  the  ceilings 
have  become  in  the  natural  course  of  things  black,  the 
tenant  is  not  bound  to  whitewash  them.  That^  Agaiiit 
Is  a  repair  which  the  landlord  must  do. 

The  learned  referee  has  thought  that  if  the  paper  or 
paint  is  thoroughly  worn  out  the  tenant  must  re-paper 
or  re-paint.  That  is  exactly  the  thing  he  is  not  bound  to 
do.  Where  the  paper  or  the  paint  is  thoroughly  worn 
out  he  is  not  bound  to  replace  either  paper  or  paint  un- 
less his  omission  has  caused  damage  to  the  fabric  which 
otherwise  is  protected  by  the  paper  or  by  the  paint. 
Then  he  goes  on  to  soy :  "  Gleaning  and  scouring 
might  suffice  in  some  cases  but  not  in  alU"  The 
tenant  is  certainly  not  bound  to  clean  or  to  scour  when 
the  state  of  the  paper  is  such  as  might  naturally  be 
expected  from  ordinary  wear  during  tiie  course  of  the 
tenancy.  Then,  with  regard  to  the  whitening  of  the 
ceilings,  the  official  referee  says  that  he  did  not  believe 
the  defendant  fairly  or  properly  whitened  the  ceilings  or 
papered  the  top  room.  I  have  idready  said  that  under 
ordinary  circumstances  he  was  not  bound  to  whiten 
the  ceilings  or  paper  the  top  room.  He  was  not  bound 
to  do  that  unless  it  can  be  put  by  some  exercise  of 
ingenuity  as  being  permissive  waste  of  the  fabric 
underneath  not  to  do  it.  Nothing  of  the  kind  appears 
to  have  been  suggested  here.  The  learned  official 
referee  seems  to  have  thought  that  the  tenant  was 
bound,  because  the  ceilings  were  dirty  from  ordinary 
wear,  to  whitewash  them  and  bound  also  to  paper 
the  top  room  because  the  paper  which  was  then  on  it 
had  gone  through  its  ordinary  existence  and  was  in 
such  a  state  that  it  required  to  be  replaced. 

That  is,  as  I  have  said,  not  the  duty  of  the  tenant 
under  such  a  lease  as  this. 

I  think  that  we  must  send  this  case  back  to  the 
official  referee  in  order  that  he  may  try  it  again  with 
the  light  which  is  now  thrown  upon  it. 

Mathxw,  J. — ^I  am  of  the  same  opinion.  I  agree 
with  the  judgment  of  my  learned  brother,  and  with  the 
reasons  which  he  has  given.  It  may  not  be  easy  to  give 
a  compendious  description  of  the  obligatioiu  of  a  man 
who  has  bound  himself  to  keep  premises  in  tenantable 
repair,  because  it  is  not  easy  to  say  compendiously  what 
would  be  reasonable  conduct  under  a  great  variety  of 
droumstances,  but  it  is  very  easy  to  see  and  to  say  what 
such  a  tenant  is  not  bound  to  do.  He  is  not  bound  to  repair 
what  is  worn  out  by  age.  If  those  simple  rules  were 
kept  before  the  minds  of  the  official  referees  in  dealing 
with  esch  particular  case,  they  would  very  clearly  see 
whether  the  repair  asked  for  is  analogous  to  rebuilding 
or  restoration.  If  the  repair  which  the  landlord 
requires  to  be  done  is  one  of  that  character,  as  a  general 
rule  the  tenant  would  not  be  bound  to  do  it. 

The  plaintiff  appealed. 

April  23,  SO.— Winch,  Q.O.,  T.  W.  ChiUy,  and 
ErneU  Pollock,  for  the  appellant. 

Morton  Daniel,  for  the  respondent. 

The  following  additional  casss  were  dted :  Bekher  v. 
M'Intoth,  8  0.  &  F.  720,  2  Moo.  &  Bob.  186,  and  Davia 
V.  Davi€B,  36  W.  B.  399,  38  Oh.  D.  499. 

Lord  Ebhbb,  M.B. — In  this  case  a  question  has  arisen 
between  a  landlord  and  his  tenant  as  to  whether  the 
tenant  infringed  the  covenant  in  his  lease  to  leave  the 
premises  in  *'  good  tenantable  repair."  The  action  was 
tried  before  the  official  referee,  who  has  given  a  Judg- 
ment in  which  he  has  laid  down  the  prindples  on  which 
he  meant  to  act,  and  on  which  he  did  act.    The  Divi- 
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•ional  Oonrt  havo  oome  to  the  oonolobion  that  aome  of 
those  j^ndples  are  ineoneot^  and  that  if  he  acted  upon 
them  he  moat  have  oome  to  a  wrong  decision.  We  axe 
now  asked  to  say  that  the  principles  on  whioh  he  aoted 
ave  oorxeot»  and  that  the  principles  laid  down  by  the 
Difisional  Oonrt  are  wrong.  ^Diere  seem  to  be  three 
eonrsee  open  tons.  We  may  agree  with  the  ol&cial 
referee,  or  with  the  Difisional  Oonrt,  or  we  may  say  that 
both  were  wrong,  and  lay  down  some  principles  for  oar- 
seltes.  The  question  is  as  to  the  true  construction 
to  be  given  to  the  term  "good  tenantable  repair.**  It 
has  been  held  that  where  a  tenant  agrees  to  keep  pre- 
mises in  good  tenantable  repair,  and  to  so  dellTer  them 
up,  he  is  bound,  if  .the  premises  are  out  of  repair  when 
he  takes  possession,  to  put  them  into  repair,  and  so  keep 
them  and  dellTer  them  up.  That  they  were  out  of 
repair  when  he  took  them  does  not  in  any  way  affect 
his  liabiUty. 

Different  deflnitions  hare  been  gifon  at  different 
times  of  teAantable  repair.  In  Bdcher  t.  M*  Iniosh  the 
ooTenant  was  to  put  premlies  into  habitable  repair  and 
Alderson,  B.,  said  it  was  difBcult  to  suggest  any  material 
•difference  between  the  term  habitable  repair  and  the 
more  common  expression  tenantable  repair.  Both  must 
import  such  a  state  as  to  repair  that  the  premises  might 
be  used  and  dwelt  in,  not  only  with  safety,  but 
with  reasonable  comfort,  by  the  class  of  persons  by 
whom,  and  for  the  sort  of  purposes  for  which, 
tiiey  wore  to  be  occupied.  In  Payne  t.  Haine  there 
was  a  coTcnant  to  dellTer  up  in  good  repair,  and  it  was 
held  that  the  tenant  was  bound  not  to  dellTer  up  the 
premises  in  the  state  in  which  he  recelTod  them,  if  they 
were  then  in  bad  repair,  but  to  put  them  into  repair, 
and  so  to  dellTer  them  up.  Parke,  B.,  said  that  the  age 
and  class  of  the  premises,  with  their  general  condition  as 
to  repair,  might  be  estimated  in  order  to  measure  the 
extent  of  the  repairs  to  be  done.  *'  Thus  a  house  in 
Spitalfields  may  be  repaired  with  materials  inferior  to 
tiiose  requisite  for  repairing  a  mansion  in  GrosTcnor- 
square,"  and  Bolfe,  B.,  said  that  the  term  "  good  repair  " 
must  be  construed  with  reference  to  the  subject-matter, 
and  must  differ  as  that  might  be  a  palace  or  a  cottage. 
In  Mafdx  t.  Ooring,  4  Bing.  N.  0.  451,  and  Stanley  ▼. 
Towgood^  3  Bing.  N.  0.  4,  similar  definitions  were 
given.  From  these  it  is  plain  that  the  test  of  tenant- 
able  repair  is  not  the  condition  in  which  the  house  is 
when  it  is  taken.  If  it  is  then  in  bad  repair  it  must  be 
left  in  better,  that  is  to  say  in  tenantable  repair,  but  if 
when  the  tenant  takes  it,  it  is  richly  painted  and 
decorated,  it  is  not  incumbent  upon  him  to  paint  and 
decorate  it  in  exactly  the  same  manner  when  he  leaves 
it.  The  age  of  the  house,  its  position  and  character, 
are  idl  material  elements  in  deciding  what  extent  of 
repair  is  necessary,  and  I  entirely  agree  with  the 
d&nition  which  my  brother  Lopes  has  drawn  up: 
'<  Good  tenantable  repair  is  such  repair  as,  taking  into 
account  the  age,  the  character,  and  the  locality  of  the 
house,  would  make  it  reasonably  fit  for  the  occupation 
of  a  reasonably  minded  tenant  of  the  dass  who  would 
be  likely  to  want  such  a  house.''  That  definition 
appears  to  me  to  sum  up  the  definitions  glTcn  in  the 
earlier  authorities,  and  to  contain  all  the  essential 
elements,  and  it  seems  in  no  way  to  oontroTort  the 
decision  of  this  court  in  Crawford  ▼.  Newian, 

It  follows,  therefore,  that  the  piindple  on  whioh  the 
offtdal  referee  acted— namely,  that  the  tenant  was  bound 
to  re-pap€r  with  similar  paper  and  re-paint  with  similar 
paint  the  walls  and  woodwork  which  were  papered  and 
painted  when  he  took  posseedon— is  a  wrong  prindple, 
and  that  if  he  acted  on  chat  prindple  he  came  to  a  wrong 
oondndon.  I  do  not  think  that  the  definition  we  have 
gifen  differs  from  the  prindples  laid  down  by  the 
Difieional  Oonrt ;  if  it  does,  of  course,  we  diaagree  with 
those  prindplea.  I  do  not  aay  that  the  tenant  who  has 
to  deliter  up  a  house  in  good  tenantable  repair  need 


nerer  paint  or  paper  it.  It  is  pcsdUa  fliat  mo  i 
ably  minded  man  might  be  wiUing  to  take  the  hoose  tt 
it  waa  not  papered  or  painted,  bat  in  ersryeassflM 
extent  of  the  repairs  to  be  done  will  differ  in  aceoriaaoB 
with  the  age,  the  character,  and  the  locality  d  the 
house,  and  3ie  daaa  of  tenants  who  would  be  likdy  Is 
take  it.  The  reault  ia,  therefore,  fhat  we  agres  vtt 
the  deddon  of  the  Diddonal  Oonrt  whether  we  agM 
with  thdr  reasoning  or  not  This  matter  most  go  badk 
to  the  official  referee,  and  the  ^^peal  mast  bs  din 


LopBB,  L.  J.»I  entirely  agree,  but  aa  the  cais  ii  d 
general  importance  I  idll  add  a  few  windSi  Ittdi^ 
there  ia  nothing  new  in  the  definition  of  good  tsnsatsMe 
repair  which  I  have  drawn  up.  It  ia  the  remit  d  tks 
Tarious  authorities  which  have  been  dted.  As  io 
papering  anJ  pdnting,  I  should  say  that  undsi  soah  a 
coTenant  as  a  general  rule  a  tenant  would  not  bs  boaal 
either  to  re-paper  or  to  re-paiut  the  inside  woodwodL 
Oertainly  he  would  not  be  bound  to  put  paper  oa  tfae 
walls  dmilar  to  that  which  was  there  when  he  cans,  or  to 
re-paint  in  an  extraTagant  or  decoratiTe  msmur.  If 
paint  is  needed  to  prevent  the  woodwork  from  drnKjiui 
he  would  be  bound  to  pdnt,  and  if  through  lapse  d  ttsie 
the  paper  and  paint  were  in  such  a  condition  of  dsCsattfe- 
ness  that  no  reasonably  minded  man  oodd  be 
expected  to  take  the  house,  then  I  think  he  wodd  be 
bound  to  re-paint  and  re-paper  so  as  to  pot  it  iito 
audi  a  condition  as  to  satisfy  a  reasonably  nfadd 
tenant  of  the  dass  who  might  be  expected  to  tsks  eoob 
a  house.  The  same  remarks  apply,  I  think,  to  white- 
washing. Therefore,  in  my  opinion,  the  ptiodplsi  laid 
down  by  the  Diddonal  Oonrt  are  right,  whils  tboM 
aoted  upon  by  the  oifidal  referee  are  wrong,  and  the  cue 
must  go  back  to  him. 

Appeal  diimUnd. 

Solidtors  for  the  appellant,  Proud/ooi  A  ChapUn. 

Solidtor  for  the  respondent,  T.  tU  Appe. 


i^tiA  <Bau¥t  of  aiu0ttce. 


Ohan.  DiT. 
Kay, 


^^^y]  Jdyl8,19. 

Mellersh  v.  Bbowk.  (a.) 
Mortgage — iZstrerfionory  tnterest  im  pereotud  eMh^ 
Ooifenani  for  payment  of  principal  and  intend  oas 
day  certain — Arrears  of  intereet^Btaiutei  ofJAmM^ 
tion  (3  «  4  WiU.  4,  e.  S7,  a.  42;  8  <Jb  4  WULi,c^ 
a.  3). 

By  a  mortgage  deed^  dated  in  1875,  the  mnigogcf 
assigned  to  Vie  mortgagee  a  reversionary  inierid  m 
personal  estate,  and  covenanted  for  payment  of  (k 
principal  sum  and  interest  thereon  at  five  per  eed.  f^ 
annum  on  a  day  certain^  hut  there  was  no  covenant  oi  i9 
payment  of  interesi  in  the  event  of  the  principal  laai,  w 
any  part  of  it,  renMining  unpaid  of  fit  the  day  vtaud 
for  payment,  The  mortgagor  paid  a  eum  on  acamd  sf 
principal,  but  no  interest  was  ever  paid.  In  an  ssta 
brought  bv  the  transftree  of  the  mortgage  for  foredonift. 
Held,  that  interest  was  recoverable  as  damages,  em 
must  be  calculated  from  the  date  of  the  morigage  deed,  d 
£5  per  oenf  .|  and  was  not  limited  to  six  yean^  arrmn. 


Adjourned  l 

By  indenture  of  mortgage,  dated  the  84th  d  Afdt 

(a.)  Beported  by  Jambs  H.  BAxawau.,  Esq.,  Bsniitoc* 
at-Law. 
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1875,  and  nttds  betwaan  Edvafd  Bwntt,  of  tiM  one 
ptixt,  and  Gcoaqgo  Bwiett  (the  tether  of  Bdvofd 
BmettX  of  the  other  pert»  in  eonrideretion  of  £«00 
lent  to  hio,  Edwaid  Bamtl  inigQed  to  his  Ihther  ell 
the  ahere  or  intereet  of  him  the  Mid  Ed.  Benett  whet- 
aoever  onder  three  aeverel  indentoree  of  settiement, 
sod  of  end  la  the  eeenritiea  whereon  the  Mine  or  aoy 
part  thereof  were  or  might  be  inreeted,  snb]eot  to  a 
Iproviao  for  makiDg  the  assignment  void  npon  payment  of 
the  principal  sum  and  interest  at  5  per  oent  per  annnm 
on  the  S4th  of  Oetober,  1875.  The  indenture  eontalned 
a  oorenant  by  Ed.  Barrett  to  pay  the  principel  snm  and 
interest  on  the  last-mentioned  day,  and  a  power  of  sale 
in  defanlt  of  payment,  bat  did  not  contain  a  ooTenaat 
to  pay  interest  in  the  event  of  the  principal  snm,  or  any 
part  thereof,  remaining  unpaid  after  the  84th  of 
October,  1875. 

On  the  22nd  of  Jane,  1875,  Ed.  Barrett  paid  £78  on 
account  of  prinoipsL  No  other  payment,  either  on 
account  of  principal  or  interest,  wss  erer  made. 

In  1878  Ed.  Barrett  assigned  the  same  property  to 
the  defendant,  snbjedt  to  the  abore-meutioned  mort- 
gage, and  notice  of  this  assignment  was  gWen  to 
George  Barrett  by  the  defendant 

George  Barrett  died  in  1889,  and  the  plaintiff  subse- 
quently become  entitled  by  transfer  to  the  mortgage  of 
1875,  and  in  December,  1889,  commenced  this  action 
for  forsdosare. 

The  chief  clerk  found  that  £397  6f.  was  due  in 
reepeot  of  interest  on  the  priDoipal  sum,  calculated  from 
the  date  of  the  mortgage.  The  defendant  thereupon 
took  out  this  summons  asking  that  the  chief  clerk's 
certificate  might  be  varied  by  disallowiug  part  of  this 
enra  of  £397  68.  on  the  ground  that  the  plaintiff  was 
only  entitled  to  arrears  of  interest  for  the  aiz  years 
prerious  to  action. 

Marten f  Q»C.,  and  B,  Hortull,  for  the  summons.-* 
There  is  no  ezprees  oorenant  for  payment  of  iDtorest 
after  the  24th  of  October,  1875,  and  a  corenant  will  uot 
be  implied.  Interest  will  only  be  given  by  way  of 
damages :  Cook  ▼•  Fowler,  L.  B.  7  H.  L.  27,  22  W.  B. 
Dig.  260 ;  Maufuon  t.  BedehaWt  1  Saund.  20ia,  note 
(r).  If  the  property  mortgaged  had  been  land,  eren 
though  it  was  a  rsTersion,  aiz  years'  arrears  of  interest 
only  could  hare  been  reoorered  under  the  statute: 
SmWi  T.  mU,  9  Oh.  D.  143,  26  W.  B.  Dig.  146  ;  Fi'n- 
eent  t.  Going,  1  J.  &  Let.  697 ;  Sinclair  ▼.  Jaekeon, 
1  W.  B.  400, 17  BeaT.  405.  The  court  has  a  discretion 
to  limit  the  damages,  and  In  so  doing  should  follow 
the  analogy  of  the  statutory  period  :  In  re  BoherUf 
Qoodehap  w.  BoherU,  28  W.  B.  870,  14  Oh.  D.  49  ; 
AehUm  t.  DaUon,  2  OolL  565;  Thompion  ▼•  Drtw^ 
20  Bear.  49,  4  W.  B.  Dig.  53;  Bolding  t.  Lane,  11 
W.  B.  386,  1  De  G.  J.  d;  8.  122 ;  Thornton  ▼.  EaeU 
wood,  L.  B.  2  App.  Oas.  215,  25  W.  B.  Dig.  341 ;  In 
re  FrUhy,  Allieon  ▼.  Frithy,  36  W.  B.  603,  ante,  p. 
65,  43  Cb.  D.  106.  This  is  a  case  in  which  the  court 
should  exercise  its  discretion  in  limiting  the  damages 
recoforable. 

Benehaw,  Q.C,  and  Manhy,  for  the  plaintiff,  the  mort- 
gagee.— The  mortgagee  is  entitled  to  recorer  interest  at 
fire  per  cent,  from  the  dace  of  the  mortgage  as  damages. 
The  mortgsge  is  of  a  rereraionary  interest  in  personal 
estate,  and  no  statute  of  limitations  applies ;  the  statute 
applies  to  real  property,  and  cannot  be  extended  by 
anelogy  to  pensonel  property :  Cook  t.  Fowler  ;  Z  k  A 
WilLi^c.  42,s.3;  3  d;  4  WOL  4»  c.  87,  s.  42.  There  is 
no  ease  maUng  the  law  as  to  a  mortgage  of  realty 
applicable  to  a  mortgage  of  personalty :  Smith  r.  HUl ; 
In  re  Kerr^i  Policy,  17  W.  B«  989,  L.  B.  8  Eq.  331. 

Marten,  Q.(7.,  replied. 

Kay,  J. — There  la  no  doubt  that  in  an  action  on  the 
ooTeaant  in  this  mortgage  the  Jury  would  be  directed  to 


give  damages  lor  non^payasant  after  the  day  whM  wm 
fixed  for  payment,  and  those  damages  would  be  msasifed 
by  the  interest  if  it  waa  not  more  than  five  per  omitt 
and  If  more  than  five  per  cent  the  damages  wonlA 
still  be  at  that  rata.  In  thia  oas^  In  taking  the  aooowit 
of  what  is  due  on  the  mort|pmf^  the  chief  derk  haa 
included  that  Inlsreat  in  the  amount  at  whftoh  the 
mortgagor  nmy  redeem. 

It  Is  said  that  thia  is  wrong,  bscauia  a  limit  ought  to 
be  set  by  analogy  to  the  statute  3  ft  4  WIU.  4,  o.  27, 
s.  42.  It  la  not  an  analogy  between  a  legal  and  an 
equitaUa  debt  ; .  no  doubt  equity  foUowe  the  analogy 
whioh  is  afloided  with  respect  to  a  similar  claim  for  a 
legal  debt.  But  I  never  heard  befDre  that  there  wai 
any  obligation  to  follow,  in  the  case  of  panonal 
estate^  the  analogy  of  a  statute  which  applies  to  teal 
estate. 

The  Legislature  has  enacted  that  in  the  case  of  a 
charge  on  real  estate  only  six  years*  arrears  of  interest 
shall  be  recovered ;  but  with  respset  to  personal  estate 
has  not  enacted  anything  of  the  kind.  The  result  is 
inefitaUe  that  the  same  rule  was  uot  to  be  observed» 
and  I  do  not  understand  how  there  can  be  any  analogy 
between  the  two  casea. 

The  caae  amounts  to  this— that  the  mortgagor  ad* 
mits  that  he  has  nsTer  paid  any  interast,  and  that  all 
these  arrears  of  interest  are  due  from  him,  and  that 
there  has  been  a  judgment  for  foreclosure  against  htm, 
bat  he  contends  thst  he  is  entitled  to  redeem  on  pay  log 
only  aix  years*  arreara  of  Intereat. 

No  authority  has  been  produced  for  this  contentioo, 
and  there  la  authority  againat  it  In  Smith  v.  Hill,  In 
wbioh  caae  more  than  aix  yeara'  interest  waa  allowed. 
In  In  re  Bohertt,  Goodehap  v.  Hoherttp  where  the  claim 
wss  not  for  realization  of  a  mortgage,  but  for  brsaoh  of 
00 Tenant,  a  lower  rste  of  intsreat— viz.,  five  per  cent*— 
than  that  fixed  by  ths  mortgsgs  deed  was  given  by 
way  of  damages,  although  the  covenant  did  not  ex- 
preaaly  say  that  intereat  was  to  be  paid  after  the  date 
fixed  for  payment  of  the  principal.  Ootton,  L.  J.,  said, 
*'  We  are  not  deciding  now  what  rate  of  interest  should 
be  allowed  in  a  suit  for  redemption,  but  simply  on  an 
action  brought  for  breach  of  covenant  to  pay  the 
money  on  a  given  day."  An  intimation  whioh|  I  under- 
stand, means  that  if  the  mortgagor  came  asking  for 
redemption,  it  la  poasible  you  might  say  that  he  should 
not  redeem  without  paying  Intereat  at  the  higher 
rate. 

The  result  is,  that  there  is  absolutely  no  authority 
whatever  for  the  limitation  of  interest  which  the  mort- 
gagor has  asked  for.  I  see  no  reason  why  he  should 
have  any  indulgence  at  all. 

Summons  routed. 

Solicitors,  George  E.  Philbriek ;  /•  P»  Murrough, 
for  B.  E.  db  T.  B.  MeUenh,  Godalmlng. 


Seule  r.  Faudkll.  (tf.) 

Pradiee  —  Official  re/eree — Entering  uf  fudgmeni" 
Motion  to  ut  aiide  judgmmi^^Ajpealr^wriedidiion 
—Judicature  Act,  1873,  a.  57— if.  8.  0.,  1883^  ord. 
36,  rr.  50,  52a  {Buke  o/ December,  1889). 

When  judgment  hoe  been  adudlly  entered  up  pursuant 
to  a  directum  of  the  official  referee  under  B,  8,  0.,  1883, 
ore/.  36,  f r.  50,  52a,  U  ie  too  late  for  the  umuceeeeful 
party  to  apply  to  a  court  of /kit  inetanee  to  move  by  way 

(a.)  Beported  by  Jaxis  H.  BAxswiiXy  Esq.^  Barrittar* 
at-Law. 


734 


THE  WEEKLY   UEPOBTEB.    [Aa«.M.i89o.]    Vol.  XXXVnr 


High  Coubt. 


Sbrlb  V,  Fabdbll.— Bbad  v.  JoAmrov. 


HxoHOnnx. 


of  appeal  to  §d  <uide  the  judgment ;  hie  proper  oourte  ie 
to  go  direct  to  the  Court  of  Appeal. 

Motioo. 

XJpOD  thi^  action  comiDg  on  for  trial,  his  lordship  had 
made  an  order  direoting  that  the  action  should  be  tried 
before  the  ofAdial  referee  under  section  57  of  the  Jndl- 
oatare  Act,  1873,  **  who  is  to  decide  what  is  to  be  done, 
and  to  deal  with  the  costs,  and  to  direct  judgment  to  be 
entered  accordingly." 

The  ofQoial  referee  made  his  award,  dated  the  3rd  of 
December,  1889,  and  directed  *'  Judgment  to  be  entered 
for  the  defendants  against  the  plaintiff,  with  costs." 

Judgment  was  duly  entered  accordingly  on  the  7th 
of  December,  1889. 

The  plaintiff  now  mored,  under  notice  dated  the  21st 
•of  December,  1889,  *'  on  appeal  from  the  Judgment  of 
the  ofAoial  referee,"  for  an  order  that  such  Judgment 
might  be  reversed,  and  judgment  entered  for  the 
plaintiff,  or  a  new  trial  had,  on  the  ground  that  the 
oiBoial  referee  was  wrong  in  point  of  law  in  giving 
judgment  for  the  defendants,  and  that  his  findings  were 
jigainst  the  evidence  ;  and  also  that  the  time  for 
appealing  against  the  judgment  of  the  ofAoIal  referee 
might  be  extended. 

To  this  motion  the  preliminary  objection  was  raised 
that  a  court  of  first  instance  had  no  jurisdiction  to  set 
aside  an  award  of  the  ofQcial  referee  after  judgment  had 
been  entered  up  on  it. 

Millar,  Q.O.,  and  E.  KnowUa  Oorrie,  for  the  defend- 
ants.—This  motion  is  misconceived.  Having  sent  the 
whole  action  to  the  official  referee,  your  lordship 
divested  yourself  of  all  further  jurisdiction  in  the 
matter ;  and  the  Judgment  that  has  been  entered  up  is 
the  Judgment  of  the  court,  from  which  the  plaintiff's 
only  remedy  lies  to  the  Oourt  of  Appeal  It  is  too 
late  to  impeach  the  official  referee's  report  after  judg- 
ment has  been  entered  up  on  it:  Bedhorough  v.  Army 
and  Navy  Hotel  Co.,  63  L.  J.  Oh.  658,  32  W.  R.  Dig. 
161 ;  Dyke  v.  OanneU,  31  W.  B.  747,  11  Q.  B.  D.  180. 

Marten,   Q.O.,   and  E,  Boyle,   tot  the   plaintiff. — 

Neither  of  the  cases  dted  applies  to  the  present  case, 

in  which  judgment  has  been  actually  entered  up.    The 

'court  has  inherent  jurisdiction  to  set  aside  a  judgment 

improperly  entered. 

Eat,  J. — The  simple  question  involved  in  this  pre- 
liminary objection  is  whether  this  court  has  power 
to  set  aside  the  award  of  the  official  referee  after  the 
judgment  of  the  court  has  been  entered  up  on  it.  If 
the  court  itself  had  directed  judgment  to  be  entered  up, 
no  one  could  doubt  that  it  would  be  too  late  to  apply 
afterwards  to  set  aside  the  award.  Taking  the  analogous 
case  of  a  certificate  made  by  the  chief  derk,  if  the  court 
has  made  an  order  on  that  certificate,  it  is  too  late,  after 
that  order,  to  move  to  vary  the  certifioAte.  So,  in  the 
case  of  an  award  made  by  the  official  referee,  I  find  no 
power  under  the  rules  to  set  aside  that  award  after 
judgment  has  been  entered  up.  In  the  present  case  the 
official  referee  decided  the  questions  submitted  to  him. 
Under  ord.  36,  r.  50,  of  1883,  and  ord.  36,  r.  52a,  of 
1889,  he  directed  Judgment  to  be  entered  up  on  his 
findings,  and  thereupon  judgment  was  entered  up;  and 
after  judgment  had  been  thus  entered  this  application 
is  made  to  set  aside  his  findings  of  the  facts,  and  to 
enter  a  different  judgment. 

The  question  is  whether  I  have  jurisdiction  to  do  that. 
Under  the  old  practice  which  existed  under  the  rules  of 
1875,  before  the  present  rules  of  1883  came  into  opera- 
tion, the  opinion  of  at  least  one  learned  judge  of  the 
High  Gourt  was  expressed  upon  this  point  in  Dyke  v. 
Cannell.  The  question  in  that  case  was  as  to  the  proper 
oourse  to  be  adopted  by  the  unsuccessful  party  to  a 
reference  under  section  57  of  the  Judicature  Act,  1873, 
where  he  desired  to  question  the  finding  of  the  offldal 


referee,  and  it  was  decided  that  it  was  proper  to  i 
notice  to  set  aside  the  findings.  There  were  two  i 
before  the  oourt,  one  by  the  plaintiff  for  judgment  oaths 
findings,  and  the  other  by  the  defendant  to  set  adds  the 
findings,  and  to  remit  the  action  to  the  offidsl  refsns. 
The  preliminary  question  vras  whether  this  Ittter 
motion  was  a  proper  course  for  the  defendant  to  sdopt, 
and  the  court  decided  that  it  was.  In  giving  jadgoiat 
Mr.  Justice  Gave,  after  referring  to  rule  34  of  oidar  S6 
of  the  rules  of  1875,  which  was  substantiillj  identiesl 
with  rule  52  of  order  36  of  the  rules  of  1883,  isid 
this :  "  The  report  of  a  referee  has  no  effect  so  k»g  ss 
it  remains  a  report.  To  produce  any  reeolt  it  ii6  to  be 
adopted  by  the  court.  If  the  party  seekiog  to  impsdii 
the  report  does  not  do  so  before  judgment  bss  bsea 
given  upon  it,  he  is  too  late,  because  after  Jodgmeat 
the  report  has  no  further  value,  and  it  is  the  Jodgsifl&t, 
and  not  the  report,  that  is  relied  on  by  the  saooeafol 
party.  But  so  long  as  the  report  of  the  referee  ii 
unconfirmed  by  a  judgment  of  the  oourt,  I  think  It 
may  be  impeached.  This  seems  to  me  to  be  a  nstonl 
mode  of  procedure,  and  to  be  that  provided  for  by  the 
rules."  Here  I  have  the  opinion  of  a  learned  jodgs  vho 
had  evidentiy  considered  the  matter  very  oaref ally.  Tbe 
effect  of  itis  that,  after  judgment  has  been  entered,ftistoo 
late  to  move  to  set  aside  the  referee's  report.  I  coaiM 
that  seems  reasonable.  How  can  the  court  mors  forasSj 
adopt  the  report  of  the  official  referee  than  by  esteriiig 
up  judgment  upon  itP  And  ord.  36,  r.  50,  of  1883,  lad 
ord.  36,  r.  52a,  of  1889,  enable  the  official  referee  to  do 
that  which  otherwise  only  the  court  itself  eoold  do 
— namely,  to  direct  judgment  to  be  entered  npu  Thet 
the  party  dissatisfied  with  the  judgment  may  go  to  the 
Oourt  of  Appeal  is  not  for  one  moment  contested;  bet 
the  question  is  whether  a  court  of  first  instsaoe  hsi 
jurisdiction,  when  judgment  has  been  entered  upoathe 
finding  of  the  official  referee  to  alter  this  finding  sad  est 
aside  the  judgment.  In  the  absence  of  any  rule  to  thst 
effect,  I  answer,  it  has  not.  It  is  too  late  to  coaM  sad 
say  the  finding  is  wrong  after  judgment  hss  bsea 
entered  up  on  it.  It  Is  not  denied  that  the  award  ia  tUi 
case  was  regular  and  proper  in  form,  and  that  jndgMit 
was  d&ly  entered  up  on  that  award ;  and  if  the  qasrtiea 
is  whether,  in  order  to  have  that  judgment  reveiMd,  the 
plaintiff  should  come  here  or  go  to  the  Court  of  Appssl, 
in  my  opinion  he  should  go  to  the  Court  of  AppssL 
I  refuse  the  motion,  with  costs. 

SoUdtors,  Dighy  ds  Liddle  ;  Saffery,  HufMey,  k  8m. 


Q.  B.  Div.  (Lord  Coleridge,  1 
CJ.,  and  Wills,  J.)        | 


Jb1jS,3. 


Bead  9.  Joait^^on.  (a.) 

Bill  of  sale — Debenture  of  incorporated  eompan}i^NMf 
sity  of  registratUm—BUU  of  Sale  Act,  1878  («  #*2 
Vict.  c.  81),  M.  4,  S'-BiUi  of  Sale  Act  (1878)  AmeU- 
ment  Act,  1S82  (45  4-  46  Viet,  c,  43),  M.  3,  17. 
Dehenturee  of  an  incorporated  company  are  not  MZr  ^ 

tale  which  require  regietration  under  the  BHU  tf  Sett 

Aotf  1878,  and  are  tpeeiaUy  exempted  under  the  iKUf  ^ 

Sale  Act  (1878)  Amendment  Aet^  1882. 

Appeal  from  the  City  of  London  Court 
The  plaintiff  was  a  debenture-holder  of  the  Cigintti 
Supply  Co.  (Limited).  The  defendant  was  a  i*4"*| 
creditor  of  the  company.  The  sheriff  having  ^^^^ 
add  certain  goods  of  the  company,  the  plaintiif  elsiw 
them  under  his  debentnre  for  £1,500,  and  an  inlsipb* 
issue  was  directed.  The  judge  held  that  tiie  debeatsn 
was  a  biUof  sale  witiiin  the  Bills  of  Sale  Act,  1878^ 

(a.)  Beported  by  Cecil  Chapkak,  Esq.,  Banistcr-st«Lif  • 
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was  not  aifeoted  by  the  Act  of  1882.    He  therefore  gare 
judgment  for  the  defendant,  on  the  ground  that  the 
debentnze  was  Toid  for  want  of  registration  aa  against 
an  execotion  oreditor. 
The  plaintiff  appealed. 

Bastett  Hopkins {H.  Kent  with  him),  for  the  plaintiff.— 
It  was  held  by  PoUook,  B.,  in  Debentwe-holdert  of  John 
WeUtod  A  Co,  T.  Swansea  Bank,  5  Times  L.  B.  332, 
that  the  debentures  of  an  incorporated  oompaoy  are  not 
Toid  as  against  ezeontion  creditors  for  want  of  registra- 
tion under  the  Act  of  1878;  bnt  if  they  were  bills  of 
eale  nnder  that  Act  they  are  specially  exempted  from  its 
operation  by  section  17  of  the  Bills  of  Sale  Act,  1882, 
for  it  is  i)ro?ided  by  section  3  of  the  latter  Act  that  so 
far  as  possible  the  two  Acts  shall  be  read  as  one. 

Dickeasy  for  the  defendant.— Before  the  Act  of  1882 
debentures  were  clearly  bills  of  sale  and  subject  to  the 
regulations  of  the  Act  of  1878.  The  words  of  section  4 
are  "  any  agreement  by  which  a  right  in  equity  to  any 
personal  chattels  or  to  any  charge  or  securi^  thereon 
shall  be  conferred,"  which  dearly  includes  such  a  deben- 
toxe.  The  question  is  whether  the  law  is  altered  by  the 
Act  of  1882.  Section  17,  which  is  supposed  to  create  the 
exemption,  is  strictly  limited  in  two  ways,  in  the  first 
plaoe  it  only  applies  to  cases  within  <'  this  Act " — that  is 
to  say,  it  does  not  affect  oases  dealt  with  by  the  Act  of 
1878,  and  in  the  second  place  it  applies  only  to  deben- 
tozes  of  mortgage  and  loan  companies,  for  the  words  '*  or 
other  incorporated  company  "  mean  other  company  of  the 
same  kind:  Jenkhuon  v.  BrandUy  Mining  Co,,  86 
W.  R.  834, 19  Q.  B.  D.  568.  The  necessity  for  putting 
in  snch  an  exemption  was  that  debentures  could  not  be 
in  the  statutory  form  prorided  by  the  Act  of  1882. 
The  question  was  decided  in  this  sense  in  Jenkinson 
T.  BrandUy  Mining  Co.,  and  the  case  of  Boss  t.  Army 
and  Nany  Hotel  Co,,  35  W.  R.  40,  34  Oh.  D.  43,  is 
not  an  authority  against  it,  because  there  the  dispute 
was  between  grantor  and  grantee. 

He  also  cited  Edmonds  v.  Blaine  Furnaces  Co.,  35 
W.  B.  798,  36  Oh.  D.  215,  and  I,evy  v.  Ahercorris 
Slate  and  Slab  Co.,  36  W.  B.  411,  37  Gb.  D.  260. 

Bassett  Hopkins  in  reply. 

Lord  CoLEAiDGB,  O.J. — ^This  is  certainly  an  example 
of  the  occasional  truth  of  Lord  Westbury's  famous  ob- 
aervation,  that  he  wished  there  were  no  cases,  for  if  one 
looks  at  the  Act.  of  Parliament  by  itself,  nothing,  as  it 
seems  to  me,  could  be  plainer.  No  doubt,  if  there  have 
been  decisions  on  the  point,  whether  by  a  court  of  appeal 
or  by  a  court  of  co-ordinate  jurisdiction,  we  have 
no  right  to  disregard  them,  but  must  construe  the  Act 
according  to  the  interpretation  which  the  judges  have 
put  upon  it.  But  I  have  carefully  looked  at  the  judg- 
ments in  the  oases  which  have  been  cited  to  us,  and  so 
far  as  I  can  see  there  is  not  one  of  them  with  which  our 
present  judgment  in  any  manner  conflicts.  The  ques- 
tion is  whether  a  debenture  of  an  incorporated  company 
requires  registration  as  a  bill  of  sale.  I  am  of  opinion — 
and  I  think  it  right  to  say  that  my  opinion  does  not 
stand  alone,  but  is  supported  by  that  of  a  Judge  of  much 
greater  autJiority  than  myself,  whom  I  haTC  had  the 
opportunity  of  consulting — that  such  debentures  are  not 
.  IdUs  of  sale,  and  are  not  struck  at  by  either  of  these  Acts 
of  Parliament — that  they  never  were  within  the  Act  of 
1878,  and  are  expressly  exempted  from  the  operation  of 
the  Aot  of  1882.  J  agree  in  theory  with  much  of  the 
argument  for  the  defendant — that,  for  certain  purposes, 
the  Acts  of  1878  and  1882  must  be  read  separately.  The 
Act  of  1882  provides  that  where  it  is  necessary  to  read 
them  separately  they  shall  be  so  read  ;  but  the  Aot  does 
not  provide  that  in  every  respect  they  shall  be  treated  as 
different  Acts ;  on  the  contrary,  it  expressly  enacts  that, 
as  far  as  possible,  they  shall  be  read  as  if  they  were  one 
Aot.  The  Aot  of  1882  expressly  exempts  debentures  from 


its  operatioD,  and  it  was  necessary  for  the  defendant's 
counsel  to  give  some  effect  to  that  exemption.  The 
effect  which  he  proposed  to  give  to  it  was  this.  He  said 
that  whereas  the  Act  of  1878  required  a  bill  of  sale  to 
be  registered,  the  Act  of  1882  required  it  to  be  registered 
in  a  particular  form,  that  a  debenture  could  not  be  in 
the  statutory  form,  and  that  consequently  it  was  neces- 
sary to  exempt  debentures  from  the  operation  of  the  pro- 
visions affecting  the  form ;  but  he  said  that  the  effect 
of  seotion  17  went  no  farther,  but  left  the  necessity  of 
registration,  apart  from  the  question  of  form,  exactly 
as  it  stood  under  the  Act  of  1878.  My  answer  to  that 
argument  is  twofold*  In  the  first  place,  I  asked  in  vain 
for  a  case  or  dictum  which  said  in  terms  that  debentures 
of  incorporated  companies  were  biUs  of  sale  requiring 
registration  under  the  Aot  of  1878.  Ko  such  case  was 
produced.  Oases  were  indeed  cited,  from  certain  dicta 
contained  in  the  judgments  in  which,  it  was  argued  that 
the  judges  who  decided  them  must  have  so  thought. 
Whether  they  thought  so  or  not,  they  certainly  did  not  so 
hold,  and,  so  far  as  I  am  aware,  no  case  can  be  pro- 
duced in  which  it  has  ever  been  held  that  a  debenture 
of  an  incorporated  company — a  perfectly  well-known 
instrument---was  a  bill  of  ssJe  within  the  Aot  of  1878. 
Therefore  the  first  broad  answer  is,  that  even  if  the  Acts 
of  1878  and  1882  are  to  be  read  separately  to  the 
extent  contended  for,  still  the  argument  fails,  the  earlier 
Aot  having  no  application  to  such  debentures. 

But,  secondly,  there  is  a  still  more  conclusive  answer. 
Section  17  of  the  Act  of  1882  expressly  provides  that 
*<  nothing  in  this  Act  shall  apply  to  any  debentures 
issued  by  any  mortgage,  loan,  or  other  incorporated  com- 
pany and  secured  upon  the  capital,  stock  or  goods, 
chattels  and  effects  of  such  company."  Now  I  pass  by 
with  respectful  difference  the  dictum  — ^for  it  is  no  more 
than  a  diotum^~of  my  brother  Grove,  that  an  incorporated 
company  in  that  seotion  must  mean'  a  company  incor- 
porated for  the  purpose  of  mortgage  or  loan,  or  for  some 
other  purpose  in  pari  materid.  I  do  not  agree  with  that 
dictum,  and  in  that  disagreement  I  do  not  stand  alone, 
because  one  of  my  learned  brothers  in  the  other  division 
has  twice  treated  the  seotion  as  applying  to  debentures  of 
incorporated  companies  generally.  I  am,  therefore,  not 
without  authority  in  saying  that  that  dictum  is  not  to  be 
taken  as  law.  **  Nothing  in  this  Act  shall  apply  to  any 
debentures."  It  seems  dear,  when  one  looks  at  the  lan- 
guage of  seotion  3  of  the  Act  of  1882,  that  even  if  deben- 
tures  had  originally  been  within  the  operation  of  the  Act 
of  1878,  seotion  17  is  quite  sufficient  to  take  them  out  of 
that  operation,  because  section  3  requires  that  the  two 
Acts  shall,  as  far  as  is  consistent,  be  construed  as  one 
Aot,  so  that  the  words  of  seotion  17,  **  nothing  in  this 
Aot,"  really  mean  that  *'  nothing  in  this  Aot,  or  in  the 
principal  Aot,  shall  *^  apply  to  debentures. 

I  have  therefore  come  to  the  conclusion  that  the  deci- 
sion of  the  learned  judge  in  the  court  below  was  wrong, 
and  that  this  appeal  must  be  allowed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  agree 
with  my  lord,  upon  consideration,  that  debentures  of  an 
incorporated  company  are  not,  and  were  never  intended 
to  be,  within  the  operation  of  the  Act  of  1878.  But 
assume  that  the  defendant  is  right  on  that  point,  and 
that  such  a  debenture  was  within  the  Act  It  seems  to 
me  that  this  case  has  been  a  very  signal  illustration  of 
the  danger,  which  it  is  almost  impossible  to  escape,  when 
an  Act  of  Parliament  has  once  become  so  overladen  with 
decisions  as  this  has  been — namely,  the  tendency  to  fly  at 
once  to  the  oases  without  looking  at  the  woids  of  the 
statute  itself,  for  when  the  language  of  the  Aot  of  1882 
is  seriously  looked  at,  this  case,  to  my  mind,  becomes 
absolutely  free  from  doubt.  Seotion  8  of  the  Aot  of 
1878  said  that  every  bill  of  sale  to  which  that  Aot 
applied  should  be  registered.    That  seotion  has  been  in 
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terms  repealed,  Ihoagh  there  is  the  aathority  of  the 
oaaee  of  Swift  v.  Pannell,  31  W.  B.  548,  24  Ch.  D.  210, 
and  Catson  v.  OhurehUy,  53  L.  J.  Q.  B.  385,  82 
W.  U.  Dig.  26,  for  saying  that  that  repeal  does  not 
Cfztend  to  aheolate  bills  of  sale,  bat  is  oonfined  to  biUa 
of  sale  giTen  by  way  of  seourity  only.  Bat  this  deben- 
taxe,  if  it  is  a  bill  of  sale  at  all,  is  a  bill  of  sale  giren  by 
nvay  of  seonrity  only,  as  to  which  there  is  no  possibility  of 
contending  that  section  8  of  the  principal  Act  has  not  been 
repealed.  Bat,  if  so,  then  the  only  enactment  reqairing 
a  bill  of  sale  of  this  description  to  be  registered  is  section 
8  of  the  Act  of  1882.  Bat  the  moment  that  is  conceded 
flection  17  clearly  applies,  for  I  entirely  agree  with  what 
my  lord  has  said  with  reference  to  the  impossibility  of 
adopting  the  view  taken  by  Grove,  J.,  that  *<  other 
incorporated  company"  means  other  incorporated 
company  ^usdem  generis  with  mortgage  and  loan 
companies.  Then,  if  so,  there  is  an  express  enactment 
that  nothing  in  the  Act  of  1882,  indading  section  8  of 
that  Act,  shall  apply  to  saoh  debentnres  as  this, 

Ajppeal  allowed  ;  Uatt  to  appeal  refuted. 

Solicitor  for  the  plaintiff,  Hatt. 

Solicitors  for  the  defendant,  G.  Kehhell  if  Miller. 


Q.  B.  DiT.  (Lord  Coleridge,  I 
O.J.,  and  Will8,J.  f 


Jane  20. 


West  Ham  Union   v.  Guardians  of  St.  Giles- 

IN-THE-FlELDS   AND   St.    GeOEGE.    (rt.) 

JPoar  lafV'-^Settlement  of  pauper  wife — Derivative  eettlo' 
mentof  htuband^ Divided  Parishes  Act,  1876  (89  4' 
40  Vict.  e.  61),  t.  85. 

B.  C.^a  pauper t  was  the  wife  of  one  A.  C,  who  had 
deserted  her  and  eould  not  he  found.  A,  G,  had  not 
acquired  any  settlement  for  himself.  A,  C,  horn  in 
1857,  tras  the  legitimate  ton  of  J,  C,  who  was  horn  in 
1826  in  ike  Edmonton  Union,  and  had  not  acquired  any 
settlement  for  himielj  before  his  son  A,  C,  was  twenty ^ 
one  years  old, 

Seldf  that,  upon  the  authority  of  the  Reigate  case, 
ante,  p,  295,  li  App,  Cos,  466,  the  court  were  hound  to 
hold  that,  under  elaute  3  of  section  35  of  the  Divided 
Parishes  Act,  1876,  E,  C.  took  the  settlement  of  her 
father 'in-law,  J,  C,  as  being  the  parentage  settlement  of 
her  husbandf  A,  C, 

Oase  stated  by  the  jastioes  of  (he  coanty  of  London  at 
quarter  sessions. 

The  paaper,  Elizabeth  Orawley,  aged  thirty-two,  was 
the  lawful  wife  of  Albert  Crawley,  who  had  deserted  her 
and  conld  not  be  foand.  Albert  Crawley  was  born 
within  the  West  Ham  (the  appellant)  Union  in  1857,  and 
had  not  acquired  any  settlement  for  himself.  AJbert 
Crawley  was  the  lawful  son  of  James  Crawley,  who  was 
bom  within  the  Edmonton  Union  in  1825,  and  had  not 
acquired  any  settlement  before  his  son  Albert  was 
twenty-one  years  old. 

The  justices  held  that  npon  these  facts  the  pauper's 
settlement  was  in  the  appellant,  the  West  Ham  Union, 
hut  stated  the  case  for  the  High  Court. 

PhUbriokf  Q,  C,  and  Bjrrest  Fulton,  for  the  appellant 
union. — ^The  pauper's  settlement  was  that  of  her  father- 
in-law,  being  derired  through  her  husband,  who  had 
acquired  no  settlement  of  his  own.  Albert  Crawley,  the 
pauper's  husband,  therefore,  retained  the  settlement  of 
his  father  under  section  85  of  the  Divided  Parishes  Act, 
1876.    That  section  applies  to  all  persons  who  have 

(a.)  Reported  by  Spsmobr  L.  Holland,  Esq.,  Barrister- 
at-Law. 


been  *'  children  under  sixteen  "  and  who  have  not  riaoe 
acquired  a  settlement  of  their  own.  Sectioa  33  doai 
not  abolish  deriTative  settlements  altogether  in  the  can 
of  children  under  sixteen  and  females  deriTing  i  aettk- 
ment  from  their  husbands.  The  wife  here  deri? es  s  ntde- 
ment  from  her  husband,  but  he,  haTing  never  seqniral 
a  settlement  of  his  own,  comes  under  the  Srd  ebinssC 
the  section  as  **  any  child  in  this  section  mentioDsd  vie 
shall  not  hare  acquired  a-  settlement  for  itself."  SoA 
child,  after  sixteen,  retains  its  parent's  birth  setdsoisnt. 
This  is  the  effect  of  the  decision  in  the  iZsysttf  mcp, 
anU,  p.  295, 14  App.  Cas.  466. 

Poland,  Q,  C,  and  Buchmaster^  for  the  respondeali.— 
The  paaper  takes  her  husband's  first  settlnneat  in  tfae 
appellant  union.  Such  a  reading  of  the  words  "  obild 
under  sixteen "  would  apply  to  any  person,  and  weiild 
do  away  with  the  effect  of  the  section  intended  tosboUrii 
derivative  settlements.  The  Reigate  ease  does  not  spp|f 
here.  The  Bridgnorth  case,  31  W.  B.  938,  11  Q.B.B. 
314,  applies,  and  is  not  overrnled  by  the  E6gais  test. 
The  3rd  clause  of  section  o5  provides  that  a  child  vhca 
over  sixteen  shall  be  deemed  to  be  settled  in  the  psriih 
in.  which  he  or  she  was  bom,  if  he  or  alw  hsi 
acquired  no  other  settlement,  and  the  settlement  of  the 
parent  can  only  be  found  by  inqniring  into  tiist  psieaCi 
derivative  settlement. 

PhUbrioh,  Q.C.^  in  reply.— It  is  admitted  thst  tks 
quarter  sessions  could  not  go  on  to  inquire  into  Jaaai 
Crawley's  derivative  settlement,  bat  they  caa  into 
Albert's  derivative  settlement.  The  aeotion  <mly  piofidii 
against  a  double  derivative  settlemeot  being  inqiind 
into. 

He  cited  Dorchester  Guardians  t.  Poplar  Guariiamf 
36  W.  B.  706,  21  Q.  B.  D.  88. 

Lord  COLBBIDGB,  C.J.  —  I  should  have  hsd  no 
difficulty  in  coming  to  a  clear  decision  on  tUs  esse  had 
not  the  decision  of  the  House  of  Lords  in  what  is  osOel 
the  Reigate  cote  been  binding  npon  os.  It  is,  hovsfec, 
more  important  that  people  should  know  what  tbs  hv 
has  been  decided  to  be  than  that  they  should  be  asdt 
aware  of  the  merits  of  any  particular  case.  It  is  of 
great  importance  that  fanulies  should  not  be  nnneeeasdj 
divided.  That  was  the  object  of  reoent  legialstiaB. 
LookiDg  at  section  35  of  the  Divided  Parishes  Act,  1876, 
under  the  light  of  the  decision  in  the  House  of  Lofdi,  oss 
can  only  say  that  although  the  word  **  child"  appsiSBtilr 
only  refers  to  a  child  under  sixteen,  being  legitiiafttB^  jd 
it  must  be  taken  to  apply  to  a  legitimate  child  ofsr  ax* 
teen,  and  that  any  person  coming  under  that  deioriptibt 
who  has  not  acquired  a  settlement  for  himself  mok  ht 
taken  to  be  induded  under  the  provisions  of  thatieetibB. 
And,  again,  it  must  be  taken  that  such  a  child  onr  ox* 
teen,  being  legitimate,  does  not  come  under  the  vocdi 
"  no  person  "  at  the  beginning  of  the  section  ;  so  thst  s 
person  coming  within  this  deeoription  of  ehfld  shsll  l» 
deemed  to  derive  a  settlement  from  another  ptntn 
though  the  section  says  that "  no  person  shall  be  ietmd 
to  have  derived  a  settlement  from  any  other  penoa' 
except  in  the  cases  mentioned — ^viz.,  being  a  <diild  sate 
sixteen,  Slo.  The  section  has  been  so  oonstroed  bf  At 
highest  tribunal,  and  we  must  therefore  accept  thiioon- 
str action.  In  the  case,  then,  of  this  female  psaptf 
taking  the  settlement  of  her  husband,  who  had  aoqoiisd 
no  settlement  except  a  birth  settlement  unless  he  decind 
one  from  his  father,  the  House  of  Lords  says  thst  te 
most  be  deemed  to  derive  a  settlement  from  his  fstter 
although  the  section  of  the  Act  seems  to  say  the  oppoiita 
A  man  must  be  taken,  then,  to  have  a  settleflMat  hf 
parentage  so  long  as  that  settlement  is  not  ia  itself  s 
derivative  settlement ;  and  it  follows  that  a  paaper  of* 
sixteen,  being  legitimate,  and  not  having  himsdf  ■!>* 
that  age  acquired  a  settlement,  but  whose  father  bsM 
non-derivative  settlement,  himself  aoquires  that  btm* 


Vol.  XXXVIII.      [Aug. «. woo   THE   WEEKLY"  BEPORTEK. 


787 


PaiTT  COVNOIL. 


Booth  v.  RattI:. 


Privy  Ooumcil. 


Bettiement.  The  panpoi  here,  thereforey  miut  be  deemed 
to  aoqaire  Jamea  Crawley's  Bettiement,  and  this  appeal 
mnit  be  allowed  and  the  order  of  the  jnatioes  be  amended 
to  that  effect. 

Wills,  J.<— I  am  of  the  same  opinion.  Apart  from 
the  jodgment  of  the  Honae  of  Lords  in  the  ReigaU  ease 
I  Bhonld  have  thoaght  that  the  hoeband  of  the  panper 
Qonld  not  nnder  the  Act  haTe  derived  a  eettlement  from 
hu  father.  The  Honae  of  Lords,  howerer,  npon  the 
fiets  of  three  cases  before  them,  have  pat  a  different 
oonstmction  upon  the  effect  of  this  section  35,  and  Lord 
Watson's  judgment  sums  np  the  law  upon  the  subject. 
His  ilrst  foor  statements  of  the  law  do  not  apply  to  this 
esM,  bat  his  fifth  statement  does,  where  he  says,  ''snbjeot 
to  these  provisions  and  limitations  the  effect  of  section 
35  is  to  reserve  to  children  the  same  rights  in  rela- 
tion to  parentage  which  they  possessed  under  the  then 
existing  law." 

The  present  case  being  taken  as  stated,  we  can  only 
apply  the  existing  law  to  it.  The  facts  are  that  Albert 
Crawley,  the  pauper's  husband,  had  a  birth  settlement, 
having  acquired  no  other,  which  settlement  would  ^riin^ 
faeie  be  his,  but  then  it  is  found  that  his  father  had  a 
Mttlement.  If  so,  and  if  that  is  all  that  is  known,  the 
children  of  that  father  who  had  not  acquired  a  settle- 
ment for  themselves  must  be  taken  to  retain  the  same 
right,  as  they  had  before  this  Act  passed,  to  derive  a 
Bsttlement  from  their  father;  and  upon  this  state  of 
facts  Albert  Orawley's  aettiement  would  be  that  of  his 
Isther,  On  the  grounds  stated,  in  accordance  with  Lord 
Watson's  judgment,  this  appeal  must  be  allowed. 

Appeal  alloned. 

Solicitors  for  the  appellants,  HiUearyt  ^  Co, 

Solicitor  for  the  respondents,  A.  0,  Cronnin, 


¥nbs  Counnl. 


Deo.  13.  17,  1889  ;  Feb.  1, 1890. 
Booth  v.  Eait£.  (a,) 

Biver-^Biparian  owner — Ereetionof  wharf  in  navigable 
river-^Damage$, 

A  riparian  owner  i$  entitled  to  damages  for  any  tin- 
(ttUhorized  interference  with  the  flow  of  the  stream  on 
vhich  he  has  erected  a  floating  wharf  and  hoathouHf  the 
said  erections  net  obstructing  the  navigation. 

This  was  an  appeal  from  a  decree  dated  the  29  th  of 
Jane,  1887,  of  the  Court  of  Appeal  for  Ontario,  ai&rming 
a  deoree  of  the  Divisional  Oourt,  dated  the  dth  of  March, 
1886,  which  reversed  a  deoree  of  Frondfoot,  J.  (11th  of 
HoTsmber,  1885). 

The  facts  are  slated  in  their  lordships'  judgment. 

BempaSf  Q,C.f  and  Qore^  for  the  appellants.— The 
respondent  has  not  made  out  his  titie  to  access  to  the 
riTer.  At  any  rate,  as  regards  the  wharf  and  boat- 
hoQie  he  was  a  mere  trespasser,  and  these  were  an 
obstmetion  to  the  rights  of  navigation  reserved  to  the 
Clown  by  the  patent  of  the  24th  of  December,  1850. 
(See  also  28  Yict.  c.  2,  s.  35,  as  incorporated  in  the 
Bsvised  Statutes  of  Ontario,  c.  23,  s.  47). 

They  referred  to  MickUthwait  v.  Newlay  Bridge  Co,, 
33  Oh.  D.  133,  35  W.  R.  Dig.  71 ;  Child  v.  Starr,  4 
HiUs  New  Yoik  Bep.,  369;  Stockport  WaUrvforhs 
Vo.  V.  PoUer,  3  H.  &  C.  300,  12  W.  B.  C.  L.  Dig.  119; 
Attomey^General  v.  Tsrry,  22  W.  B.  395.  L.  B.  9  Gh. 
App.  423. 

(a.)  Beported  by  J.  M.Colltbb,  Esq.,  Barrlster-at-Law. 


Jeune,  Q.C,  and  Bubie,  for  the  respondent,  were  not 
heard. 

The  judgment  of  their  lordships.  Lord  Halsbubt,  0., 
Lord  Watson,  Sir  Babmbs  Fiaoook,  and  Sir  Biohabd 
OouoK,  was  delivered  by 

Sir  BicBABD  GonoH.— The  suit  to  which  this  appeal 
relates  was  brought  by  the  respondent  in  the  Ohanoery 
Division  of  the  High  Oourt  of  Justice  of  the  Province  of 
Ontario  against  the  appellants,  who  are  several^  owners 
of  saw  mills  in  the  dty  of  Ottawa,  on  the  Ottawa  river. 
It  was  first  heard  by  one  judge  who  dismissed  the  suit. 
On  an  appeal  to  the  Divisional  Oourt,  that  court  set 
aside  his  judgment  and  gave  judgment  for  the  plaintiff, 
and  ordered  that  it  be  referred  to  one  of  the  masters  of 
the  conrt  to  inquire  and  state  the  amount  of  the  damages 
the  plaintiff  had  sustained,  and  the  amount  of  such 
damsges  for  which  the  defendants  were  respectively 
liable.  The  defendants  appealed  to  the  Oourt  of  Appeal 
for  Ontario,  which  oourt  dismissed  their  appeal,  and  they 
have  appealed  to  Her  Majesty  in  Gouncil. 

The  plaintiff  has  a  floating  wharf  and  boathouse  on 
the  Ottawa  river,  about  half  a  mile  below  the  saw  mills 
of  the  defendants.  The  wrongful  acts  oomplained  of  are 
thus  described  in  the  judgment  of  the  Ohanoellor  of  the 
Difisional  Oourt:— >" The  evidence  very  clearly  estab- 
lishes that  the  defendants  are  wrong-doers  who  from 
their  mills  allow  sawdust,  blo<^,  chips,  bark,  and  other 
refuse  to  fall  into  the  Biver  Ottawa,  and  thereby  pollute 
the  water  and  impede  navigation.  This  refuse  accumu- 
lates in  great  floating  masses,  substantial  enough  occa- 
sionally for  a  man  to  walk  upon,  and  the  tendency  of 
the  currents  and  the  prevalent  direction  of  the  winds  bring 
these  masses  in  front  of  the  plaintiif  s  property  up  to 
his  boathouse  and  wharf  and  the  banks  of  his  lot. 
Deposits  of  sawdust  are  thus  by  degrees  formed 
before  his  property,  and  they  result  not  only  in  fouling 
the  water,  making  it  offensive  both  to  taste  and  smell, 
but  produce  from  the  gas  generated  underneath  the  sur- 
face frequent  explosions,  which  are  disagreeable  and 
sometimes  dangerous.  It  is  thus  proved  that  the  plain- 
tiff sustains  spedal  injury  beyond  the  rest  of  the  public 
by  this  unauthorised  interference  of  the  defendants  with 
the  flow  and  purity  of  the  stream.  He  is  injured  in  the 
personal  enjoyment  of  the  property  and  the  river,  and  he 
is  injured  in  the  business  which  he  follows  of  hiring  and 
housing  pleasure  boats." 

No  evidence  was  given  for  the  defendants,  The 
defence  they  relied  upon  was  that  the  plaintiff  had 
no  title  to  maintain  the  action.  The  root  of  the 
plaintiff's  title  is  a  grant  from  the  Orown  under 
the  Great  Seal  of  the  Province  of  Canada,  dated  the 
24th  of  December,  1850,  to  Joseph  Aumond»  of  a 
piece  of  land  in  the  town  of  Bytown,  by  the  fdlowing 
description : — "  Being  composed  of  water  lot  number 
one  in  letter  0  in  the  aforesaid  town  of  Bytown,  being 
butted  and  bounded  as  follows,  that  is  to  say,  com- 
mencing where  a  stone  monument  has  been  planted  on 
the  west  side  of  Metcalfe-street,  at  the  south-east  angle 
of  the  said  water  lot ;  then  north  23''  30^  west,  three 
chains  more  or  less  to  where  a  monument  has  been 
planted  on  the  north-east  angle  of  the  said  water  lot, 
south  66°  30'  west,  four  chains  ten  links  more  or  less  to 
a  point  in  the  Ottawa  river  two  chains  distance  from 
the  shore :  then  southerly  parallel  to  the  general  coarse 
of  the  shore  to  a  point  in  the  northern  limit  of  Oath- 
cart-street  prodaced  on  a  course  of  south  66*  30'  west 
distant  two  chains  from  the  aforesaid  shore  of  the 
Biver  Ottawa ;  then  north  66**  30*  east  six  chains  ninety- 
siz  links  more  or  less  to  the  place  of  beginning.*'  The 
power  of  the  Orown  to  grant  water  lots  in  harbours  and 
navigable  ri?ers,  subject  to  the  public  right  of  nariga- 
tion,  in  Upper  Oanada  was  declared  by  the  Act  23  Yiet. 
c.  2,  s.  35,  Oanada  Statutes.  Aumond  appears  to  have 
sold  portions  of  the  water  lot  to  different  persons,  and 
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by  a  deed  dated  the  Snd  of  November,  1866,  he  sold  and 
ooDTeyed  to  Amable  Prefost,  amoDgst  other  landf,  water 
lot  number  one,  more  particularly  described  in  the  deed 
from  the  Grown,  excepting  certain  portions  of  the  lot 
sold  and  conveyed  by  several  conveyances  to  otbor 
persons  who  are  named.  By  a  deed  dated  the  23rd  of 
July,  1867,  Prevoat  sold  and  conveyed  to  the  plaintiff 
part  of  the  water  lot  granted  by  the  Grown  to  Anmond, 
by  the  following  description  of  the  boundary  towards 
the  river : — "  Thence  along  the  northerly  line  of  Oath- 
cart-street  in  a  westerly  direction  to  the  water's  edge  of 
the  River  Ottawa,  thence  along  the  said  water's  edge 
down  the  stream  in  a  northerly  direction  to  the  line  of 
Bolton-street."  It  will  be  observed  that  here  the 
boundary  on  the  river  side  is  called  the  water's  edge, 
whilst  in  the  Grown  grant  the  boundary  of  the  land 
granted  is  two  chains  from  the  shore,  and  the  contention 
of  the  defendants  at  the  original  hearing  and  in  the 
appeals  was  that  the  plaintiff  was  not  entitled  to  the  two 
chains. 

Before  the  conveyance  to  the  plaintiff  was  executed 
btf  was  put  in  possession,  by  Prevost,  of  the  subjects 
which  were  to  be  conveyed  to  him,  and  constructed  a 
floating  wharf  and  boathouse,  in  size  sixty  feet  long 
fchore  and  sixteen  feet  wide,  and  moored  it  to  the  bank 
of  the  river.  In  1874,  or  about  that  time,  he  increased 
the  size  of  the  wharf  and  boathouse  to  14.0  feet  In  length, 
by  forty  feet  in  width.  It  draws  four  or  four  and  a 
half  feet  of  water,  and  floats  chained  at  each  end. 
There  is  no  evidence  as  to  the  depth  of  the  water  at  the 
Me  or  in  front  of  it.  The  plaintiff  has  from  the  time 
when  the  wharf  and  boathouse  was  first  placed  there, 
occupied  it  without  any  question  or  objection  by  either 
ihe  Orowu  or  Prevost,  and  by  means  of  it  has  been  doing 
a  very  considerable  business  as  a  letter  of  boats,  ftoi 

This  is  not  a  case  of  a  stranger  taking  possession  of 
part  of  the  two  chains.  The  plaintiff  moored  the  wharf 
to  the  bank  where  he  thought  fit,  by  virtue  of  bis  pur- 
chase, and  had  possession.  The  expression  "  along  the 
water's  edge "  may  either  signify  the  line  which 
separates  the  land  from  the  water,  or  a  water  space  of 
greater  or  less  width,  constituting  the  margin  of  the 
river.  The  description  in  the  conveyance  is  capable  of 
being  explained  by  possession,  and  it  appears  to  their 
lordships  that  the  possession  which,  in  this  case,  has 
followed  upon  the  conveyance  is  sul&oient  to  give  the 
plaintiff  a  good  primd  facie  title  to  the  whole  of  the 
two  chains  as  against  Prevost.  Even  if  he  had  not 
such  a  title,  and  occupied  only  by  the  per- 
mission of  Prevosty  that  would  be  sufficient  to  entitle 
him  to  maintain  the  action.  Ko  question  arises  in 
this  case  as  to  the  wharf  and  boathouse  being  an 
obstruction  to  the  navigation,  but  it  may  be  noticed  that 
tbe  Ghancellor  in  his  Judgment  in  the  Divisional  Gourt 
says :— "  Here  all  tbe  tendency  of  the  evidence  as  to  tbe 
position  of  the  plaintiffs  bank,  the  bay  there  formed  at 
a  distance  of  700  feet  from  the  main  diannel,  the  great 
width  of  the  Ottawa,  its  ample  facilities  for  shipping 
apart  from  the  comparatively  narrow  strip  where  the 
plaintiffs  wharf  is  moored,  the  fact  that  the  plaintiff  has 
thus  occupied  the  property  in  question  for  over  twenty 
years,  all  strongly  suggest  that  he  has  done  nothing 
detrimental  to  river  and  navigation,  but  that  on  the 
contrary  his  wharf  has  been  a  benefit  to  the  boating 
public."  So  from  being  an  obstruction  to  navigation, 
tbe  maintenance  of  a  floating  wharf  of  that  kind  is,  in 
the  circumstances  stated  by  the  learned  OhanueUor,  a 
positive  convenience  to  those  members  of  the  public  who 
navigate  the  river  with  small  craft.  As  a  riparian  owner 
the  plaintiff  would  be  at  liberty  to  construct  such  a 
wbarf,  and  would  be  entitled  to  maintain  an  action  for 
tbe  injuries  to  it  which  are  complained  of. 

For  these  roasons  their  lordships  agree  with  the 
Divisional  Gourt  and  the  Gourt  of  Appeal  that  Judgment 
should  be  given  for  the  plaintiff,  and  they  will  humbly 


advise  Her  Majesty  to  affirm  the  judgment  of  the  Gout 
of  Appeal  and  dismiss  this  appeal.  The  costs  will  bs 
paid  by  tbe  appellants. 

Solicitors  for  the  appellants,  Bompot,  Bitchoff, 
Dodgion,  S  Ooxe. 

Solicitors  for  the  respondent,  Pritchard  A  Hong. 


crourt  of  Appeal. 


From  Chan.  Div.  July  17. 

WiNDiiiLL  Local  Board  of  Health  c.  Vcrr.  (s.) 

Conlrad  —  Illegality  —  Highufay —  ProaeeutMH  for  o^ 
»trueiing  highway — Agreement  for  wUhdrawal^ 
Stifling  a  prosecuiion^SpecifiG  performance. 

There  can  he  no  valid  agreement  for  the  wOhdrawal 
of  a  proieeution  where  the  offence  i$  a  matter  ofpMc 
concern ,  hecaute,  even  though  there  may  he  no  in f wry  to 
the  public  in  the  particular  case,  the  determination  ej 
what  ought  to  be  done  in  such  a  matter  ought  m4  to  U 
withdrawn  from  the  ordinary  administration  of  the  lam 
and  taken  into  the  hande  of  private  individwOe,  Swek 
an  agreement  amounts  to  stifling  the  proteeution-4^, 
putting  a  stop  to  it  otherwiee  than  in  the  ordinary  eomrm 
of  law,  and  ie  none  the  lees  a  divereion  of  the  eomrm  of 
justice,  though  the  terms  of  the  contract  be  in  fad  smh  «i 
to  carry  out  the  object  of  the  prosecution. 

At  the  trial  of  an  indictment  brought  by  a  Ueai 
hoard  against  certain  persons  for  obs^rwUng  a  high 
way,  an  agreement  was  come  to  that  the  defendants 
should  restore  the  highway  within  seven  years;  that  in 
the  meantime  the  indictment  should  lie  in  the  offies  ;  end 
that  when  the  d^endants  had  carried  out  their  under* 
taking  to  restore  ihe  highway  the  board  should  consent 
to  a  verdict  of  **  Not  guiity."  The  terms  were  approsei 
by  the  court.  The  defendants  not  having  restirsd  ike 
highway  wUhin  the  agreed  term,  the  bowrd  brought  an 
action  for  specific  performance  of  the  agreement 

Held  {affirming  the  decision  of  Stirling,  J.),  that  He 
prosecution  in  the  present  case  was  in  reefed  of  a  fs/oMer 
of  puUie  concern  ;  thai  the  effed  of  the  agreem/ent  was  te 
put  an  end  to  that  prosecution  in  a  manner  not  dtpesd" 
ing  on  ihe  ordinary  course  of  the  administration  o/ 
fustics;  and,  consequently,  though  the  agreement  was  nd 
entered  into  in  consideration  of  any  personal  bewe/t  ts 
the  prosecutors,  it  was  illegal,  and  eoM  not  be  enfoned, 

Eeir  v.  Leeman,  6  Q.  B.  808,  9  lb.  371,/oB6isetf. 

Appeal  from  Stirling,  J. 

Tbe  defendants  were  indicted  on  the  proeacotioi  of 
the  plaintiff  board  at  the  Leeds  Summer  Aaslsee  in  1880 
for  obstructing  a  highway  called  Ghdsby-laae^  in  ths 
district  of  the  plaintiff  board,  by  digging  and  emvstiaff 
a  stone  qoany  to  a  great  depth,  the  whole  widtii  of  ths 
roadway.  The  defendants  pleaded  "'Net  gaSO^* 
though  they  had  no  real  defence  to  the  ptosecBtioi 
An  agreement  was  then  come  to  between  the  parttei 
and  a  written  memorandum,  dated  the  4tii  of  Aiguti 
1880,  was  dgned  by  their  reapective  aoUcitocs  sad 
initialled  by  counsel,  whereby  it  wm  agreed  (cnl^eet  l» 
the  approval  of  the  court),  (1)  that  the  defendants  shoaU 
within  seven  yean  from  that  date  leatoie  QaiabyUae 
between  specified  points,  and  give  it  a  minimnB  width 
of  ten  yards  ;  (4)  that  on  those  and  certain  other  coa- 
ditions,  the  board  would  concur  in  the  neccHaiy  stsp 
for  stopping  up  the  footpath ;  and  (5)  that  the  iadist- 
ment  should  lie  in  the  office  as  a  security  for  the  < ' 
vanoe  of  the  terms  agreed  upon,  and  that  sack 

(a.)  Reported  by  B.  H.  Dbans,  Beq.,  Barri«tcr»st-Uf  • 
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should,  if  required  by  either  party,  be  embodied  ia  a 
deed  to  whioh  the  plaiDtifl*»  the  defendants,  and  one 
George  Vint  were  to  be  partiea,  and  that  aa  soon  as  the 
terms  of  the  agreement  had  been  complied  with,  a 
▼etdiot  of  **  Not  gailty  *'  was  to  be  consented  to  by  the 
board.  At  the  trial  the  oonrt  approved  of  the  terms, 
and  ordered  the  indictment  to  lie  in  the  ofAce.  The 
terms  were  accordiugly  embodied  in  a  deed  dated  the 
9th  of  NoTember,  1880,  whioh  contained  a  covenant  by 
the  defendants  to  restore  Gaisby-lane  within  seren  years 
from  the  4th  of  August,  and  to  make  the  road  of  the 
stipulated  width.  At  the  end  of  the  seven  years  the 
defendants  had  not  restored  the  highway,  and  the  board 
brought  this  action  to  enforce  specific  performance  of 
the  ooTcnant. 

Stirling,  J.,  held  that  the  covenant  was  based  on  an 
illegal  consideration,  and  could  not  be  enforced,  and 
though  he  absolved  the  parties  from  any  unlawful  in- 
tention, he  considered  he  was  bound  by  the  principle 
laid  down  in  Keir  v.  Leeman,  9  Q.  B.  371,  at  p.  395. 

Tbo  plaintiffs  appealed. 

Oraham  JETaiiingt,  Q.G.,  Bardswell,  and  R.  8, 
Wright,  for  the  appellants. — The  question  is  whether 
the  consideration  is  illegal.  There  was  really  no  stifling 
of  a  criminal  prosecution  here,  and  as  that  is  the  test  of 
illegality  the  consideration  was  not  illegal:  Wallaet 
T.  Hardacref  1  Oamp.  45  ;  WilliarM  v.  BayUy,  L,  R. 
1  E.  a;  I.  App.  200,  14  W.  B.  H.  L.  D^g.  4. 
*' Stifling*'  implies  a  corrupt  bargain.  Here  there 
was  no  personal  benefit  to  the  prosecutors.  Fal' 
lowtB  V.  Taylor,  7  T.  B«  475,  is  a  dear  decision  in 
our  favour.  Other  cases  are  Coppoek  v.  Bower,  4 
M.  k  W.  361 ;  Keir  v.  Leeman,  6  Q.  B.  308  (and  in 
the  Exchequer  Chamber),  L.  B.  9  Q.  B.  371,  whioh 
is  the  case  mainly  relied  on  against  us.  This  road  is 
vested  in  the  board,  and  they  might  have  brought  a 
civil  action:  Wandsworth  Board  of  Works  v.  United 
Telephone  Co.,  32  W.  B.  776,  13  Q.  B.  D.  904.  [SirH. 
Davey,  Q.  C,  referred  to  Wallasey  Local  Board  v.  Oraeey, 
35  W.  B.  694,  36  Oh.  B.  593.]  In  Ex  parte  Dobson,  11 
W.  B.  330,  it  was  held  that  where  an  order  had  been 
made  directing  the  criminal  prosecution  of  a  bankrupt 
for  misdemeanour,  under  the  Bankruptcy  Act,  1861,  the 
court  would  stay  such  proceedings  on  payment  of  an 
adequate  sum  to  the  assignees.  Indictments  for  obstruc- 
tion and  non-repair,  though  in  form  criminal,  are 
really  civil  proceedings— so  much  so  that  an  Act  has 
been  passed  to  allow  parties  to  give  evidence  in  such 
cases.  The  principle  underlying  all  the  cases  is  that  an 
agreement  is  illegal  where  the  object  of  the  prosecution 
which  is  to  be  stopped  ia  to  punish  the  offender.  Here 
the  object  is  not  to  punish  the  offender,  but  simply  to 
enforce  the  law.  Upon  conviction  for  obstruction  of 
highways  a  nominal  fine  is  sometimes  imposed,  and  it  the 
defendant  satisfies  the  court  that  he  is  about  to  remove 
the  nuisance,  the  court  may  order  the  writ  to  be  sus- 
pended, or  to  lie  in  the  offtce  for  a  certain  time  to  give 
the  defendant  an  opportunity  of  removing  the  nuisance 
himself :  Short  and  Manor's  Crown  Oifice  Practice,  p. 
235.  Again,  in  Ohitty's  Criminal  Law,  2nd  ed.,  at  p. 
429,  it  is  stated  that  on  an  indictment  for  neglect- 
ing to  repair  a  highway  the  defendant  may  confess, 
and  upon  affidavit  that  the  way  is  repaired,  may 
submit  to  a  small  fine.  In  Beg.  v.  Paget,  3  F.  A:  F.  29, 
Wightman,  J.,  held  that  on  an  indictment  for  ob- 
structing a  highway,  where  it  appears  that  the  obstruc- 
tion has  been  removed,  there  is  substantially  an  end 
of  the  proceeding,  its  object  having  been  attained. 
There  was  nothing  in  the  intention  of  the  agreement 
here  so  contrary  to  the  policy  of  the  law  as  to  make  it 
inadmissible.  There  would  have  been  nothing  illegal 
in  the  plaintiffs  dropping  tbe  prosecution.  The 
agreement  was  under  seal,  so  that  no  consideration 
was   necessary.     Was  there,    then,   anything  illegal 


in  agreeing  to  do  something  whioh  they  had  an  un- 
questionable ri^ht  to  do  without  an  agreement  ?  Not 
unless  the  purpose  or  effect  was  to  thwart  the  object  of 
the  law.  [F&T,  L.J.,  referred  to  Hall  v.  Dyson, 
17  Q.  B.  785.J  Stirling,  J.,  decided  against  the  plain- 
tiffs with  reluctance,  feeling  the  hardship  of  their  case, 
but  he  thought  he  was  bound  by  Keir  v.  Leeman 
There,  however,  the  facts  were  very  different  from 
those  of  the  present  case;  besides  that,  the  offenoe 
there  was  much  more  serious.  The  object  of  the  law  in 
prosecutions  for  obstructing  highways  is  not  to  punish 
the  offender,  but  to  get  the  obstruction  removed.  The 
agreement  was  really  no  more  than  an  agreament  to  ask 
tbe  court  for  a  stay  of  proceedings,  in  order  that  the 
object  of  the  prosecution  might  be  brought  about  in  a 
reasonable  way.  In  every  case  from  1774  to  1884  the 
test  applied  by  the  judges  has  been  whether  the  effect 
of  the  agreement  in  qaeation  was  to  "  stifle  the  prosecu- 
tion." Tbe  reason  why  a  prosecution  must  not  be 
fitifled  Is  that,  if  once  dropped,  it  cannot  be  taken  up 
again — nemo  his  vexari  potest.  That  reason  does  not 
apply  here,  as,  the  obstruction  being  a  continuing 
nuisance,  anyone  can  prosecute  as  long  as  it  lasts. 
[LoPBs,  L.J.,  suggested  that  the  proper  course  would 
have  been  to  have  let  the  offender  be  found  guilty,  and 
then  to  have  postponed  judgment,  and  if  he  abated  the 
nuisance  within  a  reasonable  time,  to  have  then  inflicted 
a  nominal  fine.]  The  agreement  is  illfgal  only  If  the 
object  or  effect  is  to  prevent  the  law  being  carried  out : 
Johnson  v.  Ogilby,  3  P.  Wms.  277.  There  must  be  an 
intention  to  do  something  wrong :  Collins  v.  Blantern, 
I  Sm.  L.  C,  9th  ed.,  at  p.  398.  [Lopbs,  L.J.— Is  not 
the  reason  cf  the  thing  that  it  is  considered  inex- 
pedient to  stop  the  course  of  the  law  where  a  public 
right  is  involved  P]  There  was  no  stopping  the  course 
of  the  law  here. 

They  also  referred  to  Edgcombe  v.  Rodd,  5  Etst, 
294  ;  BeeUy  v.  Wingfield,  11  Eist,  46;  Reg.  v.  Hardey, 
14  Q.  B.  629 ;  Fisher  v.  ApoUinaris  Co.,  23  W.  B.  460, 
L.  R.  10  Ob.  App.  297  ;  and  FUnffer  v.  Sadler,  10 
a  B.  D.  572,  31  W.  B.  Dig.  45. 

Fischer,  Q.O.,  Sir  H.  Davey,  Q.O.,  and  R.  O.  QUn, 
for  the  respondents,  were  not  called  on. 

OoTTOK,  L.  J. — This  is  an  appeal  from  the  decision  of 
Stirling,  J.,  that  the  action  be  dismissed  on  the  ground 
that  the  agreement  sued  upon  was  an  illegal  one,  and 
that  it  was  an  agreement  to  stifle  (to  use  the  word  that 
is  so  commonly  used)  a  prosecution. 

I  do  not  intend  to  enter  at  all  into  the  question 
whether  an  agreement  to  stifle  any  prosecution  Is  illegal 
or  not.  That  does  not  arise  here;  because  this  was 
dearly  a  prosecution  on  a  public  matter— a  matter  which 
concerned  the  public.  It  was  an  interference  with  the 
public  highway  in  a  very  serious  manner;  and  this 
agreement  was  made  to  postpone  the  prosecution  for  a 
considerable  time,  and  that  could,  of  course,  only  be  done 
with  the  consent  of  the  judge.  There  was  an  agreement 
that,  upon  certain  acts  being  done  by  the  defendants 
who  were  prosecuted,  the  prosecutors  would  not  object 
to  a  verdict  of  "  Not  guilty."  Now,  how  was  the  course 
whioh  was  adopted,  dealt  with  and  defended  by  the 
counsel  for  the  appellants  P  As  I  understood  Mr. 
Graham  Hastings'  argument,  he  said  that  if  there  was 
no  money  received  for  the  private  benefit  of  the  prosecu- 
tor, such  an  agreement  was  not  illegal.  It  was  said  on 
the  other  hand  by  Mr.  B.  S.  Wright  (and  I  think  that 
was  the  more  reasonable  argument)  that  such  an  agree- 
ment would  not  be  illegal  unless  the  agreement  had  for 
its  object  the  preventing  effect  being  given  to  the  law 
or  preventing  the  object  of  the  prosecution  being  attained. 
It  is  impossible,  to  my  mind,  to  accede  to  Mr.  Graham 
Hastings'  argument.  But  I  go  further,  and  say  that 
I  cannot  accede  to  the  argument  addressed  to  us  by 
Mr.  Wright.    I  pnt  it  to  him  whether  he  could  find  any 
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aathorfty  in  fa?oar  of  such  an  agreement  being  legal, 
and  he  leij  fairly  admitted  that  he  ooald  not  Bat  he 
said  that  what  was  stated  in  his  argument,  whioh  I  have 
I ef erred  to,  must  be  the  reason  of  the  thing.  To  my 
mind  the  reason  of  the  thing  goes  deeper  than  that :  it 
is  this — ^that  the  court  will  not  allow  as  legal  any  agree* 
roent  which  has  the  efleot  of  withdrawing  from  the 
ordinary  course  of  Justice  a  prosecution  where  the 
offence  is  an  injury  to  the  public.  It  would  be  the  case 
of  persons  taking  into  their  own  hands  the  determining 
what  ought  to  bo  done ;  and  that  ought  not  to  be  taken 
into  the  hands  of  any  individuals,  even  if  they  are  a 
guosi-public  body  like  the  plaiutifla  here,  but  ought  to 
be  left  to  the  due  administration  of  the  law,  and  to  the 
judges  who  can  determine  what  in  the  particular  case 
ought  to  be  done.  I  think  that  is  independent  of  the 
question  whether  in  the  particular  case  there  can  be  or 
cannot  be  any  injury  to  the  public  ;  but  the  administra- 
tion of  the  law  and  the  object  which  the  law  has  in 
view,  cannot  be  taken  out  of  the  hands  of  the  judge, 
and  put  into  the  hands  of  a  private  individual.  That, 
to  my  mind,  is  illegal. 

I  will  not  go  into  the  authorities,  but  many  of  them 
have  been  referred  to.  They  do  not  lay  down  that  view 
definitely,  I  agree ;  but  that  must  be  the  object,  and 
that  must  be  the  principle  upon  which  the  cases  are 
decided.  I  think  I  need  hardly  refer  to  the  case  of 
Keir  v.  Lemnan  ;  but  it  ie  laid  down  there  that  stifling 
a  prosecution  for  a  public  object  is  illegal,  and  that 
must  be  upon  the  principle  I  have  referred  to,  even 
though  in  the  individual  case  it  could  be  shown,  or 
would  be  shown,  that  there  is  no  injury  to  the  public 
in  taking  the  administration  of  the  law  out  of  the 
hands  of  those  to  whom  it  is  committed — namely,  the 
judges— and  putting  it  into  the  hands  of  a  private 
individual  to  determine  what  shall  be  done  in  the 
particular  case.  Here  it  was  also  argued  that  there  was 
not  a  stifibg  of  the  prosecution;  but  I  think  that 
stifling  (one  need  not  go  to  the  words)  does  mean  this : — 
the  preventing  the  prosecution  whioh  has  been  instituted 
being  conducted  in  the  ordinary  course.  I  think  here 
this  certainly  does  so ;  because,  not  only  does  it  post- 
pone it,  but  there  is  an  agreement  by  the  prosecutors 
that  certain  things  shall  be  done — ^I  will  not  enter  into 
the  question  whether  that  is  ail  that  ought  to  be  done 
or  not — and  if  certain  things  are  done,  the  prosecutors, 
who  have  taken  the  matter  into  their  hands,  would  not 
object  to  a  verdict  of  **  Not  guilty." 

In  my  opinion,  the  decision  of  Stirling,  J.,  was  right, 
and  the  appeal  must  be  dismissed. 

Fbt,  I1.J.— In  this  case  the  contract  provided  that 
the  indictment  which  was  pending  should  lie  in  the 
of&ce  (in  the  language  of  the  agreement)  for  the  term 
of  seven  years,  and  that  when  tibe  terms  of  the  agree- 
ment were  fulfilled  a  verdict  of  '*  Kot  guilty  "  should  be 
consented  to  by  the  local  board.  Li  my  judgment^ 
that  means  an  agreement  to  stifle  the  proseoution-»that 
is  to  say,  an  agreement  to  put  an  end  to  it  in  a  manner 
which  does  not  depend  upon  the  ordinary  course  of  law. 
It  is  to  put  an  end  to  it,  in  a  certain  contingency,  by 
consent. 

Now  I  confess  it  appears  to  me  that  the  law  upon 
this  point  is  determined  by  the  case  of  Keir  v.  Leeman. 
That  lays  down  this  principle  (which  I  take  to  be  one  of 
general  application)  that  where  the  matters  of  indict- 
ment are  matters  of  public  concern,  they  are  not  the 
subject  of  compromise.  To  use  the  language  of  the 
learned  judge  in  the  Oourt  of  Queen's  Bench :  *"  These 
are  matters  of  public  concern,  and  therefore  not  legally 
the  subject  of  a  compromise.*'  A  similar  thing  was 
held  in  the  same  case  when  it  came  before  the  Oourt  of 
Exchequer  Chamber,  and  the  Lord  Chief  Justice  of  the 
Common  Pleas  in  delivering  judgment  in  that  court,  says : 
'*  The  olfenee  is  »n  asaan)t  coupled  with  riot  and  the 


obstruction  of  a  public  officer.  No  caae  bai  said  that  it  li 
lawful  to  compromise  such  an  offanoe.**  I  tUnk,  thsis- 
fore,  the  whole  inquiry  is  this— whether  the  snbjset  oltte 
indictment  in  the  present  instance  is  a  matter  of  geasnt 
public  concern.  That  question,  it  appears  to  ms,  ant 
be  answered  in  the  affirmative.  Therefore^  upon  flis 
principle  of  that  case,  it  appears  to  me  that  tbe  deeisioa 
of  Stirling,  J.,  was  correct. 

But  then  two  arguments  are  addroasad  to  us.  It  ii 
said  that  that  principle  does  not  apply  where  the  bsasflt 
secured  by  the  agreement  is  a  benefit  scoured  to  the  pub- 
lic by  the  contracting  party,  and  not  to  aomo  piifsfts  ia- 
dividual  whom  he  desires  to  favour.  I  am  of  opinion thit 
no  euch  exception  can  be  made.  If  cbat  ezeeptloa  were 
valid  it  would  seem  to  follow  that  a  prosecution  for  assa- 
slaughter,  or,  for  aught  I  know,  for  murder,  could  be 
validly  compromised  with  the  prosecutor  on  agreeaent 
that  the  defendant  pay  £1,000  to  the  Ohaneellor  of  die 
Exchequer,  because  that  would  be  a  ooaaideiatioB  for 
the  public  benefit.  But  I  do  not  think  tho  ptosewtsrfa 
at  liberty  to  weigh  the  advantage  to  the  public  in  eoa- 
tinning  the  prosecution,  against  the  advantage  of  sons 
sum  of  money  being  paid  to  the  public,  or  against  ssas- 
thing  else  which  is  to  be  done,  and  that  ha  has  no  right 
to  put  those  two  things  into  the  balanoe,  and  dstsnaiae 
iu  favour  of  the  one  as  against  the  other. 

Then  it  is  argued  by  Mr.  Wright  that  there  is  anothsr 
exception  to  the  rule,  and  it  is  this,  that  if  the  stipnli- 
tion  in  the  contract  is  to  the  same  effect  as  the  objeet  of 
the  prosecution,  or,  in  other  words,  if  the  objeet  of  the 
prosecution  is  carried  into  efleot  by  the  torma  of  the  ooa- 
tract,  the  contract  is  valid,  and  the  coaapiossise  is  good. 
It  must  be  admitted  that  no  case  can  be  piodossdU 
support  of  this  contention,  nor  does  it  appear  to  me  to  be 
sound  in  principle  ;  because  the  result  of  it  is  to  nmn 
from  the  ordinary  administration  of  the  law  by  the  coaiti 
the  decision  of  a  question  whioh  was  pending  befors  it. 
Now,  to  illustrate  it  bj  the  present  case^  if  this  oms 
had  taken  the  ordinary  course  it  would  have  bsea  for 
the  learned  judge  before  whom  the  defendants  sught  be 
brought,  to  pass  sentence,  to  determine  what  wm  to  be 
done  with  them,  and  if  he  thought  a  seiioos  oatn«e 
had  been  done  to  public  rights  he  might  have  shows 
his  sense  of  the  impropriety  and  wrongfulness  of  te  de- 
fendants' conduct  by  fine  or  by  imprisonmnit  Hot 
that  whole  power  whioh  would  be  vested  in  the  jsdr 
before  whom,  after  the  adjournment^  the  esse  aright 
come,  is  taken  away  from  that  Judge  (so  far  as  the 
contracting  parties  could  take  it)  by  one  of  thesi  s«- 
senting  that  a  verdict  of  ^'Not  goil^ "  shoaU  be 
entered.  We  have,  therefore,  a  case  in  wUoh  a  con- 
tract is  entered  into  for  the  purpose  oC  divsitfaig— I 
may  say  perverting— the  eonrse  of  Justlse  ;  and,  aithMgh 
I  agree  in  this  case  it  was  enteied  into  with  pscfBtt 
good  faith  and  with  all  the  seouri^  wUoh  ooaU 
possilily  be  given  to  such  an  agreementi  I  nsfsrthdstf 
think  that  the  general  principle  appUss,  and  that  ss 
cannot  give  effect  to  the  agreement,  the  ooosidiisHnB 
of  which  is  the  diverting  the  oouse  of  pubUo  jwlioSi 
For  these  ressons  I  think  the  appeal  fails. 

LoPBS,  L.J.— I  entirely  agree  with  the  JadgMsU 
whioh  have  been  delivered,  and  have  but  a  very  fst 
words  to  add* 

As  a  general  prhioiple  it  may  be  otated  that  itii  the 
duty  of  every  prosecutor,  where  the  public  are  iatsmted, 
to  prosecute  either  to  oonvietion  or  to  soqaittsL 
Again,  it  may  be  stated  as  a  general  principle  thstith  | 
inexpedient  to  stop  the  course  of  the  law  in  a  eriorisai 
matter  where  a  public  right  is  involved— that  it  is  ia* 
expedient  to  take  ont  of  the  hands  of  the  Isw,  sai 
commit  to  an  individual,  the  determination  of  whstii 
to  be  done  in  a  particular  case.  Now,  those  b^ 
general  principles,  with  regard  to  the  present  tml 
have  only  to  state  that,  in  my  opinion,  this  9tm  Vi 
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well  within  the  dedtion  of  Keir  t.  Leemarit  and  I 
•hall  eatiafy  myself  by  merely  oifcing  the  words  at  the 
end  of  liord  Deoman'f  Judgment.  He  eaye :— "  But  if 
the  ofienoe  is  of  6  public  natuie,  no  agreement  can  be 
▼elid  that  is  founded  on  the  consideration  of  stifling  a 
pTOfleeotion  for  it."  Now  there  can  be  no  doubt 
that  in  the  present  case  the  oitence  was  of  a  public 
natiire»  and,  in  my  opinion,  the  consideration  for  the 
as;reement  which  was  entered  into  was  the  consent  to 
an  acquittal  in  the  future,  which  seems  to  me,  in  effect, 
to  be  a  stifling  of  a  prosecution.  I  think  that  the 
agreement  in  question  was  against  public  polioy  and 
illegal,  and  that,  therefore,  the  appeal  should  be  dia- 
miased. 

Appml  dUmiteed. 

Solicitors  for  the   appellants,  W.  <ft    J.  Flower  dt 
2/tMsey,  for  KiUick,  HuUon,  A  Vint,  Bradford. 

Soljoitoxi   for  the  respondents,  Jaquei,   La^ton,   Jt 
Jaqw9^  for  Laneaikf  A  WrigM^  Bradford. 


From  Oban.  Di?.  April  2. 

TuGKSB  V,  New  Brunswick  Teading  Co.  of 
London,   (a.) 

Ifffundion  —  Und^iaking   as  to  damageB  —  Damagei 
tuUaintd  hy  othws  than  partiei  restrained. 

Am  a  geiMToi  rule,  where  an  interim  or  inttrloeutory 
infunttion  i$  granted^  the  underiaking  a$  to  damagts 
ehould  not  he  Umited  to  the  damagti  iuttained  by  the 
puriy  reUrained. 

An  aetian  wai  hrovght  against  A,,  B,,  and  the  C,  Oo, 
for  fxn  tPJuncHon  to  redrain  the  G.  Oo/from  oonArming 
by  general  meeting  eeriain  agreements  hetteeen  them  and 
tie  oiher  defendants.  An  interim  infunetion  having 
been  granted^  A.*s  eouneel  ashed  for  the  usual  under' 
taking  as  to  damages,  and  plaintiff* s  eounsd  replied  that 
ii  toould^  of  eourse,  he  given,  B,  did  n€4  appear,  not 
having  leen  served  with  notice  of  the  motion  for  the  in- 
Jundion.  In  drawing  up  the  order  the  regieirar 
limited  the  undertaki9tg  to  damages  euetained  hy  the  C, 
Go*  (as  being  the  only  parties  restrained  by  the  injunc- 
tion), and  the  order  was  paseed  and  entered  in  that  form, 
A.  and  B,  having  appealed,  and  asked  that  the  under- 
taking might  be  extended  to  damages  eustained  hy  them 
reepedively, 

Held,  tkatf  A,  having  asked  for  an  undertaking,  and 
the  pkiinHff^s  counnl  having  assented,  the  order  must  le 
set  right  oy  eastending  the  undertaking  to  damages  sus- 
tained by  A.,  but  that  B,,  not  having  applied  for  or 
been  promieed  an  undertaking,  could  not  now  get  it 
extended  to  damages  incurred  by  him,  for  that,  the  court 
hewing  no  power  to  order  an  undertaking  to  be  given  (an 
undertaking  being  merdy  a  condition  which  the  court  has 
power  to  impose  upon  the  granting  of  an  injundion),  the 
court  cannoC  evtend  such  an  undertaking  eubsequenUy  in 
the  way  proposed,  ae  the  party  might,  if  asked  at  the 
timOf  have  preferred  to  forego  his  injundion. 

Held,  further,  that  A.  ought  to  have  applied  to  the 
Judge  below  to  set  the  order  right,  even  after  it  has  been 
paseed  and  entered^  as  net  correctly  expressing  the  effed 
of  the  judgment  pronounced,  and  consequently  no  order 
aetothe  coets  oceaeioned  by  the  appeal  ufould  be  made. 

Appeal  from  Ohitty,  J. 

The  plaintiff  was  a  shareholder  in  the  defendant  com- 
pany, and  it  appeared  that,  in  reliance  upon  certain 
agreements,  he  had  given  a  guarantee  for  the  company. 
He  had  since  brought  this  action  against  them,  aod 
against  J.   T.   Matthews,  Lamplongh  k  Oo.,  and  the 

(a.)  Beported  by  B.  H.  Dbanb,  Esq.,  Barritter.at-Law. 


Bank  of  Montreal,  for  an  injunction  to  restrain  the  com- 
pany from  confirming  at  a  general  meeting  either  an 
agreement  of  the  26th  day  of  February,  1890,  between 
0.  E.  I^mplough,  J.  T.  Matthews,  W.  Lamplongh  A: 
Co.,  and  the  defendant  company,  or  another  agreement 
of  the  same  date  betweea  the  said  defendant  company 
and  J.  T.  Matthews,  and  also  for  an  injunction  to  re- 
strain Matthews  and  the  defendant  company  from  regis* 
tering  either  of  the  two  last-mentioned  agreements  in 
Canada  as  a  document  affecting  or  dealing  with  any 
landed  property  of  the  company  in  Canada. 

The  plaintiff  ha?iog  applied  ex  parte  for  an  injunction, 
Chitty,  J.,  refused  such  application,  but  ga?e  leare  to 
serve  short  notice  of  motion,  which  was  accordingly 
serf ed  on  the  company  and  on  MatthewSi  and  when  the 
motion  came  on  Chitty,  J.,  ordered  it  to  stand  over 
for  a  week,  granting  an  interim  injunction  till  then, 
against  the  cooapany  only.  On.  behalf  of  Matthews 
the  usnal  undertaking  as  to  damages  was  asked  for, 
and  the  plaintiff's  counsel  replied  that  of  course  it 
would  be  given. 

The  re^trar,  however,  drew  up  the  order  in  such  a 
way  as  to  limit  the  undertaking  to  damages  sustained  by 
the  defendant  company,  though  the  question  whether  it 
ought  not  to  extend  to  damages  sustained  by  Matthews 
was  discussed  before  him. 

When  the  motion  came  on  again,  it  was  directed  to 
stand  over,  without  any  further  order  b«i&g  made,  and  a 
petition  to  wind  up  the  company  was  now  pending. 

Matthews  and  Lamplough  &  Co.  appealed  from  the 
order  granting  the  interim  injunction  so  far  as  it 
limited  the  pUdntiff's  undertaking  to  damages  sustained 
by  the  company,  and  asked  that  it  should  be  extended 
to  include  damages  sustained  by  them  or  either  of 
them. 

Stokes,  for  the  appellaatr. 

Alexander  Toung,  for  the  plaintiff.*— Such  an  under- 
taking is  always  limited  to  damages  sustained  by  the 
person  against  whom  the  injunction  is  granted,  and  that 
is  the  meaning  of  the  phrase  "  the  usual  undertaking.'* 
In  any  case  the  Court  of  Appeal  could  not  now  extend 
it,  because  they  cannot  compel  an  undertaking  to  be 
given,  and  the  plaintiff  would  have  chosen  to  forego  the 
injunction  rather  than  give  the  extended  undertSklng. 
Moreover,  the  appeal  is  an  entirely  useless  one,  Matthews 
having  suffered  no  damage.  [Cotton,  L.J. — In  tbaC 
case  you  will  not  have  to  pay  anything.] 

Stokes,  in  reply.— Lamplongh  ft  Oo.  or?  parties  to 
the  agreement,  and  are  damnified  by  the  injunction  as 
much  as  the  defendant  company.  They  ought,  there- 
fore, to  be  protected  by  the  undertaking,  which  is 
always  given  in  such  cases:  Ghappell  v.  Davideon,  8 
De  G.  M.  ft  G.  1.  As  to  Matthews,  counsel  gave  the 
undertaking  orally,  and  the  registrar  was,  therefore, 
dearly  wrong  in  his  case.  As  to  Lamplough  ft  Co., 
they  had  not  been  served,  so  that  the  order  was 
ex  parte  in  their  case,  and  they  ought  not  to  be  pre- 
judiced. Can  a  plaintiff,  having  got  all  he  wants, 
refuse  to  psy  the  stipulated  price  for  it  P 

Cotton,  L.J. — This  is  an  appeal  under  somewhat 
unnsual  oircnmstanoefl.  An  application  was  made  by 
the  plaintiff  for  an  injunction,  which  was  granted  on 
the  terms  of  "  the  usual  undertaking  "  being  given  as 
to  damages.  Both  the  company  and  Matthews  ap- 
peared at  the  hearing  of  the  motion,  and  counsel  for 
Matthews  applied  for  the  usual  undertaking,  and  the 
plaintiff's  counsel  arsented.  Bat  the  order  was 
draiin  up  and  passed  with  an  undertaking  only  as  to 
damages  sustained  hy  tbe  company.  I  think  that  was 
wrong.  Matthews*  counsel  applied  for  the  usual  nnder- 
ti'kiog  as  to  damages,  and  the  plaintiff's  oounsel  said  of 
coarse  it  wonld  be  given.  He  asseutdd  us  to  both  the 
company  and  Matthews,  and,  accordingly,  when  the 
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order  was  drawn  up,  the  undertaking  onght  to  haro 
been  made  to  apply  to  damages  sustained  by  both  of 
those  paities.  Therefore,  what  we  have  now  to  do  is 
this— we  do  not  allow  the  appeal,  bat  we  set  the  order 
right,  the  order  as  drawn  up  not  expressing  the  order  as 
really  made. 

Then,  as  to  the  appeal  of  Lamplough  ft  Co.,  In  my 
opinion  they  oannot  get  the  order  as  drawn  up  altered 
in  their  favour,  because  we  ought  not  to  impose  on 
the  plaintiff  any  undertaking  whioh  he  did  not 
actually  glTe^  If  a  defendant  applies  for  an  under- 
taking, the  plaintiff  has  the  option  of  declining  to 
giro  it,  with  the  result  that  he  will  not  get  his  order. 
The  court  only  makes  the  undertaking  a  condition  of 
granting  the  injunction;  if  the  plaintiff  declines  to  gire 
it,  the  court  can  refuse  the  injunction,  but  it  cannot 
compel  the  plaintiff  to  give  an  undertaking.  Therefore, 
as  regards  Lamplough  A:  Oo.,  we  cannot,  in  my  opinion, 
impose  this  undertakiog  on  the  plaintiff,  because  he 
might  say  he  did  not  care  to  ha?e  the  injunction  on 
such  terms*  I  think  that,  as  a  general  rule,  an  under- 
taking ought  not  to  be  confined  to  damages  sus- 
tained by  the  person  against  whom  the  injunction  is 
granted.  In  Pemberton  on  Decrees,  4th  ed.,  p.  436,  it 
is  said  that ''  the  undertaking  applies  to  all  the  defend- 
ants, although  one  or  more  only  may  be  restrained." 
Mr.  Pemberton  does  not  gi?e  any  authority  for  that 
statement,  but  I  think  it  is  a  correct  statement  of  the 
practice. 

Then,  as  regards  costs,  I  think  if  the  judge  himself 
had  been  applied  to,  he  might  have  set  the  matter 
right ;  for  though  the  order  had  been  passed  and  entered, 
he  had  jurisdiction  to  correct  it  as  not  rightly  expres- 
sing the  order  he  bad  made.  Extra  costs  ha?e  no  doubt 
been  caused  by  coming  to  this  court,  and  I  think,  there- 
fore, that  we  should  gi?e  no  costs  on  either  side. 

LiNDLBT,  L.J.— I  agree.  As  regards  Matthews  there 
is  no  difficulty,  as  he  asked  for  an  undertaking  and  got 
it,  and  it  was  by  a  mere  misapprehension  on  the  part  of 
the  registrar  that  the  order  as  drawn  up  did  not  extend 
the  benefit  of  the  undertaking  to  him.  An  undertaking 
is  the  price  of  an  injunction,  and  if  a  man  gets  an 
injunction  he  must  pay  the  price  of  it. 

As  regards  Lamplough  &  Oo.  there  is  more  difficulty. 
They  did  not  ask  for  an  iujnnctioni  and  Mr.  Toung  says 
if  it  had  been  put  to  him  he  would  not  ha?e  taken  the 
injunction  at  the  price.  I  think,  therefore,  that  in 
Lamplough  ft  Oo.'s  case  this  must  be  regarded  as  a  step 
which  oannot  be  set  right. 

As  to  the  costs,  I  agree  with  Gotten,  L.J. 

LoPBs,  L.J.— I  am  of  the  same  opinion. 

[•   Order  a$  drawn  up  varied. 

Solicitors  for  the  appellants,  Parker,  Oarreii,  A 
Parker. 

Solicitors  for  the  respondent,  Kearaey,  Hatves,  i 
WaUh. 


From  Chan.  DIt.  March  2S. 

Buckle  i\  Fredericks,  {a.) 

Oovtvant — Rniriciivt  covenant — Covenant  not  to  carry 
on  the  trade  of  retailer  of  wine,  apiritSt  or  beer^^Saie 
at  re/ruhmtnt  bar  of  theatre^^Ivjunction. 

The  leiiee  of  a  theatre,  for  the  purpoee  of  faeUitaiing 
egresa  therefrom,  bought  a  plot  of  ground  adjoining  it, 
which  {as  he  had  notice)  waa  aubftct  to  a  covenant 
againet  carrtfing  on  the  trade  of  a  retailer  of  wine, 
tpirita,  or  beer,  and  upon  that  plot  he  buUt  an  annexe 

(a»)  R«>poried  by  R.  H.  Dbanb,  E^q.,  Barrlster'>at-Liw. 


to  the  theatre  containing  a  ataireaee  and  escUe  finm  ike 
theatre.  He  aleo  put  up  on  each  floor  or  landing  of  tkt 
annexe,  a  refreshment  bar,  at  which  any  pereon  pagin§ 
for  admiaaion  to  ate  the  theatrical  performaneea  aM 
purehaea  wine,  epirite,  and  beer  to  hs  drunk  ou  tk 
premiaea,  but  which  was  not  otherwise  open  to  the  vmHUc 

Held  {affirming  the  decision  of  Kekewich,  J.),  (M  the 
leatee*a  condtut  amounted  to  carrying  on  the  trade  of  a 
retailer  of  wine,  apirits,  and  beer,  and  was  a  breech  ef 
the  covenant  which  must  be  restrained  by  injundien, 

Jones  V.  Bone,  18  W.  B.  489,  L.  R.  9  ^.  674,  iia" 
tinguished. 

Appeal  from  Kekewich,  J. 

This  was  an  appeal  by  the  defendant  from  an  orda  ot 
Kekewich,  J.,  rrstreining  him  until  the  trial  of  tb« 
action  from  carrying  on  at  the  Theatre  Boyal^  Stmtfoid, 
Essex,  the  business  of  an  innkeeper,  Tietualkr,  or  relsikr 
of  wine,  spirits,  or  beer.  The  defendant  was  the  lessee 
of  the  Theatre  Royal,  and  had  purchased  from  ob« 
Purkis,  in  June,  1887,  a  plot  of  land  edjoiniog  it,  opoa 
whieh  he  had  built  an  addition  to  the  theatre  oontaiBiBg 
a  staircase  for  the  purpose  of  providing  additkmsl  exits 
in  case  of  fire  or  other  emergency.  He  had  also  pat  op 
on  each  floor  or  landing  a  refreshment  bar,  at  wliiek 
wine,  spirits,  and  beer  were  sold,  for  the  oouTenieoes  of 
persons  fisiting  the  theatre.  There  were,  howsrcr,  at 
means  of  access  to  these  bars  except  bj  going  into  tbs 
theatre  while  a  performance  was  going  on,  and  that  codd 
only  be  done  by  paying  the  usual  charge  for  admisskm, 
which  varied  from  sixpence  to  two  shilUngs. 

The  plot  of  land  in  question  had  formed  part  of  s 
building  estate  subject  to  restrictiTo  conditions,  one  of 
which  was  that  no  house  for  the  sale  of  beer,  wine,  or 
spirituous  liquors  should  be  erected,  nor  should  the  tnds 
of  an  innkeeper,  Tictualler,  or  retailer  of  wine,  spirits,  or 
beer  be  carried  on  upon  any  lot.  ParUs  had  puehaBcd 
under  the  conditions  and  oorenanted  to  obenrethsB. 
The  defendant's  licenoo  entitled  him  to  sell  beer,  spirit^ 
and  wine  in  the  theatre. 

The  action  was  brought  bj  purchaaers  of  other  lots 
for  an  injunction  to  restrain  the  defendant  from  earryiag 
on  the  trade  aforesaid  upon  the  plot  purchased  by  bia 
from*  Purkis,  and  it  was  not  disputed  that  he  had  notice 
of  the  oorenant  at  the  time  of  suoh  pnrohaae. 

Kekewich,  J.,  held  that  the  defendant  was  oommlttiBf 
a  breach  of  the  ooTenant,  and  accordingly  granted  sa 
interim  injunction  in  the  terms  above  mentioned. 

The  defendant  appealed. 

Baldane^  Q.O.,  and  LytUetou  Ohubb,  for  the  appsl- 
lent. — There  is  no  sale  to  the  public  here.  The  rebiik* 
ment  bars  are  merely  for  tlM  oonvenianoe  of  pensos 
attending  the  perf ormanoes  at  the  theatre.  The  ease  ii 
analogous  to  the  supplying  of  liqnon  at  a  dub  to  &• 
members,  which  surely  would  not  be  an  infringemsBt  ot 
a  cofenaut  like  this,  merely  intended  to  pieiwt  tiM 
establiahment  of  anything  in  the  natnit  of  a  pnblis- 
house. 

They  referred  to  Jones  t.  Bene^  U  W.  B.  489,  L.  fi. 
9  Eq.  674. 

Marten,  Q,C.,  and  Sunnfen  Eady^  for  the  respond- 
ents.— In  the  case  of  a  club  there  is  really  no  ssk  sf 
the  liquors  :  Graff  ▼.  Svans,  30  W.  R.  880,  8  0.  B.  D. 
373.  The  present  case  is  goremed  by  Bishop  of  8L 
Albans  t.  Batteraby,  26  W.  R.  679,  3  a  B.  D.  359 ; 
and  London  and  Suburban  Land  and  Building  Co,  t. 
FUld,  16  Oh.  D.  645,  29  W.  R.  Dig.  66,  but  the  oofeuct 
here  is  more  comprehensife,  and  exactly  appliee  to  the 
breach.  Jonea  t.  Bone  is  distinguishable  on  the  groand 
that  the  defendant  there  was  carrying  on  a  new  sort  of 
business  whioh  had  spung  up  since  the  oofenanc  wsi 
made,  and  was  therefore  not  within  its  pnrTiew. 

Ealdane,  Q,C.  replied. 
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OonoH,  IjJ, — ^In  thii  omo  Kekewiob,  J.,  has  granted 
an  injtmotlon  to  restrain  the  defendant  fiom  oarryjog 
on  the  trade  of  a  Tictualler,  or  a  retailer  of  wine,  spirits, 
or  beer,  in  a  building  annexed  to  the  Theatre  Boyal, 
Stratford,  the  building  being  on  a  plot  of  ground  which 
is  subject  to  the  restriotiTe  covenant  in  question.  The 
defendant,  who  is  the  proprietor  of  the  theatre,  in 
order  to  provide  better  egress  from  it,  pulled  down  an 
adjoining  house,  and  erected  a  building  of  considerable 
height,  which  provided  exits  from  the  different  floors. 
But  then  he  arranged  so  as  to  provide  also  upon  each 
floor  the  means  of  selling  refreshments,  wine,  spirits, 
and  beer,  n>  persons  visiting  the  theatre.  Having 
regard  to  the  prices  charged  for  admission,  I  think 
there  was  in  thie  case  a  carrying  on  by  the  defend- 
ant of  the  trade  of  a  retailer  of  wine,  spirits,  and 
beer.  He  contends  that  he  is  not  carrying  on  that 
trade,  but  the  business  of  a  theatrical  manager,  and  that 
the  supplying  of  refreshments  is  merely  incidental  to 
that  business.  But,  in  my  opinion,  he,  at  any  rate, 
carries  on  the  sale  of  refreshments  in  such  a  way  as  to 
be  a  substantial  part  of  the  business  of  carrying  on  the 
theatre,  and  I  cannot  say  he  is  not  carrying  on  the 
**  trade  of  a  retailer  of  wines,  spirits,  and  beer."  In  my 
opinion,  we  ought  not  to  restrict  the  plain  meaning  of 
these  words— we  must  not  strike  out  from  the  covenant 
the  words  which  forbid  that.  Then  it  was  said  that 
the  case  of  JoneB  v.  Bone  governs  this  case  in 
favour  of  the  defendant.  I  do  not  understand  that 
James,  L.J.,  decided  that  there  was  in  that  case 
no  breach  of  the  covenant,  but  only  that  there  was 
not  such  a  breach  as  ought  to  be  restrained  by  an 
injunction;  and  he  points  out  the  distinction 
between  the  new  tort  of  bi^iness  carried  on  by  the 
defendant  and  that  against  which  the  covenant  was 
directed.  The  present  case  U,  moreover,  a  very  different 
one,  as  the  defendant  is  not  (as  in  that  case)  selling 
beer  in  bottles  not  to  be  opened  on  the  premises,  but  is 
selling  it  to  be  drunk  on  the  premises.  In  my  opinion, 
we  need  not  go  into  the  question  whether  the  public ' 
could  get  into  this  building  without  paying  sixpeooo  or 
a  shilling.    I  think  the  appeal  fails. 

LiKDLBT,  Ij.J.^The  defendant  here  claims  und6r  a 
conveyance  containing  the  restrictive  oovenant  which 
we  are  oonsidering,  and  which  is  divisible  in  fact  into 
two  stipulations.  One  of  those  stipulations  is  as 
follows  >-"  No  public-house,  beerhouse,  or  house  for 
the  sale  of  beer,  wine,  or  spirituous  liquors  shall  be 
erected."  That  refers  to  the  class  of  buildings  to  be 
erected.  Then  there  was  this :  "  Nor  shall  the  trad<) 
of  an  innkeeper,  victualler,  or  retailer  o(  wine,  spirits, 
or  beer  be  carried  on  upon  any  lot."  Now,  the  defend- 
ant is,  in  fact,  selling  by  retail  on  his  lot,  wine, 
spirits,  and  beer  every  night  in  the  year,  except  Sun- 
days, to  such  of  the  public  as  choose  to  pay  the  sixpence 
for  going  into  the  theatre.  If  that  is  not  carrying  on 
the  trade  of  a  retailer  of  wine,  spirits,  and  beer  I  should 
like  to  know  what  is.  There  is  no  doubt  ho  would  have 
been  a  trader  under  the  old  bankruptcy  law.  It  is  said 
he  is  only  carrying  on  the  business  of  a  theatre  pro- 
prietor, and  that  this  trade  is  only  ancillary  to  that. 
That  may  be  quite  true,  but  still  he  is  carrying  on  the 
trade.  It  appears  to  me,  therefore,  that,  upon  the  con- 
struction of  this  covenant,  he  is  doing  what  he  is  for- 
bidden I7  it  to  do. 

Then  it  is  contended  that  this  case  is  governed  by 
Jone$  V.  Bone*  1  do  not  think  it  fs.  In  that  case, 
grocers  having  become  entitled,  in  consequence  of  an 
alteration  in  the  excise  law,  to  sell  wine  in  bottles,  it 
was  considered  that  by  doing  so  the  defendant  there 
was  not  carrying  on  the  trade  of  a  "  seller  by  retail  of 
wine,  beer,  spirits,  or  spirituous  liquors  *'  within  the 
oovenant,  which  was  not  directed  against  such  a  trade 
ae  that  carried  on  by  the  defendant  in  that  case.    Mr. 


Haldane  says  this  covenant  was  not  intended  to  apply 
to  such  a  case  as  the  present.  But  draftsmen  put  in 
general  words  to  cover  cases  which  do  not  occur  to 
their  minds  at  the  time,  and  it  seems  to  me  that  the 
draftsman  here  has  put  in  general  words  which  cover 
the  present  case. 

LopBs,  L. J.  —  There  are  three  refreshment  bars 
attached  to  the  defendant's  theatre,  to  which  the  public 
can  obtain  admission  by  paying  sixpence.  No  doubt  it 
may  be  said  bis  chief  trade  is  that  of  carrying  on  the 
theatre  ;  but  a  man  may  carry  on  several  trades  at  the 
same  time  and  place.  Do  the  facts  here  bring  the 
case  within  the  words  of  the  covenant?  Is  the 
defendant  carrying  on  the  trade  of  a  retailer  of 
wine,  spirits,  and  beer  P  I  think  he  is,  and  I  much 
doubt  whether  it  is  not  the  most  profitable  part 
of  bis  business.  I  think  myself  that  the  facts  here  are 
within  both  the  letter  and  the  spirit  of  the  covenant. 
Cases  have  been  referred  to,  but  I  think  this  question 
must  be  decided  on  the  construction  of  this  covenant, 
and  that  none  of  the  cases  assist  us.  I  think  this  appeal 
fails. 

Appeal  diimiued. 

Solicitors,  M,  B,  King  ;  RuMtll  &  Co» 


From  Q.  B.  Di?.  July  23. 

Clark  v.  Soxxexschein.  (a.) 

PracUu-^Beftrtt-^ Motion  to  set  aaide  findinge--Jadg» 
mmi  ordered  by  reftrtt — Judgment  entered — Power  0/ 
court  to  enter  Judgment  /or  other  party^B,  8,  C, 
1883,  ord.  36,  r.  52. 

The  court  ha$  power,  in  a  reference  under  iection  57 
0/  the  Judicature  Act^  1873,  not  only  to  eet  aside  the 
judgment  ordered  hy  an  official-referee  to  he  entered  for 
one  of  the  parties,  although  each  judgment  hae  been 
tntered  accordingly,  but  aUo  to  enter  the  judgment  for 
the  other  party,  instead  of  sending  the  case  hack  to  the 
referee  to  be  reheard. 

Decision  of  the  Queen's  Bench  Division,  ante,  p.  717, 
25  Q.  B.  2>.  226,  affirmed. 

Appeal  from  the  decision  of  a  diTieional  court 
(Vaughan  Williams  and  Lawrence,  J  J.)  reported  ante, 
p.  717,  25  Q.  B.  D.  226,  where  the  facte  are  fully 
stated. 

Channeil,  Q,0.,  and  Heather,  for  the  appellant. 

Houghton,  for  the  respondent. 

The  Court  (Lord  Eshbk,  M.B.,  and  Lindlby  and 
BowBN,  L.JJ.),  without  calling  on  counsel  for  the 
respondent,  dismissed  the  appeal  and  affirmed  the  ]udg-< 
ment  of  the  Divisional  Court. 

Solicitors  for  the  appellant.  Heather  A  Sons. 

Solicitors  for  the  respondent,  Powell  db  Rogers. 


(a.)  Beported  by  A.  P.  Pbbobval  Ebxp,  Esq.,  Barristcr- 
at-Law. 
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CouBT  OP  Appeal. 


Ez  PABTB  HSPBURK.— SnOWDSN  V.  BaTXBB. 


Ck>uBT  or  Appul 


App.  Bfmkruptc/.  July  11. 

JEx  parte  HEPBimir. 
In  re  Smith,  {a.) 

Sankruptey — LeoieJiold  inien»t — Mortgage  by  sub* 
demiH — AssigntMnt  by  mortgagee  to  trwite  for  him" 
iel/^Diedaimer  by  truatee  in  bahkruptcy-^Veiting 
order — Exdueion  of  mortgagee  and  hie  aeeignee — 
Bankruptcy  Ad,  1883  (46  d&  47  Vid.  c.  52),  a.  55, 
eub-eection  (6;. 

Where  a  mortgagee  by  eub'demite  has,  after  the  bank" 
rvptey  of  the  Ueeee,  aeeigned  hie  mortgage  to  a  truatee 
for  himaelf,  he  ia  atill  liable  to  have  an  order  made 
againat  him  at  the  instance  of  the  leaaor  under  aection 
55,  aub'aedion  (6),  of  the  Bankruptcy  Act,  1883,  ex- 
eluding  him  from  all  interat  in,  and  aecurUy  upon,  the 
demiaed  property  unleaa  he  tlect  to  take  an  order  veating 
the  property  in  him,  aubject  to  the  bankrupt  a  liabUitiea 
in  reaped  thereof  at  the  date  of  the  fUing  of  the  pdition. 

Such  an  aaaignment  in  truat  ia,  aa  between  the  mort' 
gagee  and  the  landlord,  abaoluiely  void. 

Appeal  ffom  Oare,  J.,  in  bankraptcy. 

In  February,  1884,  Smith  mortgaged  certain  lease- 
hold property  to  Heaan.  Hepburn  by  aub-demiae  to 
aeonre  £S,000  and  interest.  In  the  following  year  Smith 
waa  adjudicated  a  bankrupt. 

In  March,  1890,  the  truatee  in  the  bankruptcy  gave 
notice  to  Meeera.  Hepburn  that  he  intended  to  apply 
under  aection  55,  aub-aection  (3),  for  leare  to  diaclidm 
the  leaae. 

On  the  16th  of  April  Meaara.  Hepburn,  by  a  deed  of 
aaaignment,  transferred  the  mortgage  to  one  Adcock,  a 
dark,  to  hold  the  aame  in  truat  for  the  aaaignora. 

On  the  17th  of  April  the  truatee,  by  leaTe  of  the 
regiatrar,  diaclaimed  the  leaae. 

On  the  2nd  of  May  the  original  leaaor  aerved  notioe  of 
motion  on  Meaara.  Hepburn  and  upon  Adoock  for  an  order, 
under  aection  55,  aub-aection  (6),  that  each  of  them 
should  be  excluded  from  all  intereat  in  and  aecurity  upon 
the  demised  property  unleaa  Meaara.  Hepburn  ahould 
within  a  limited  time  elect  to  take  an  order  resting  in 
them  the  whole  of  the  property  comprised  in  the  original 
lease  to  Smith,  subject  to  the  same  Uabilitiea  and  obliga- 
tions aa  the  bankrupt  waa  aubject  to  under  the  leaae  at 
the  date  when  the  bankruptcy  petition  waa  filed. 

Gave,  J.,  on  the  12th  of  June,  made  the  order  againat 
Measrs.  Hepburn,  and  declined  to  order  that  the  pro- 
perty should  be  rested  in  Adcock,  who  was  willing  to 
accept  it,  subject  to  the  liabiUtles. 

From  this  order  Messrs.  Hepburn  appealed. 

Oozena" Hardy,  Q*0,,  and  Taie  Lee,  for  the  appellants. 
— ^This  order  cannot  be  made  against  Messrs.  Hepburn, 
but  only  against  Adcock,  although  we  admit  that  he  ia 
a  mere  nominee  of  Messrs.  Hepburns'.  The  words  in 
section  55,  sub-section  (6),  "  person  claiming  under  the 
'  bankrupt,  whether  aa  underlessee  or  as  mortgagee  by 
demise,**  must  include  the  transferee  of  a  mortgage ;  the 
person  meant  ia  the  person  in  whom  the  lease  is  rested 
-—that  is,  Adoock,  not  Messrs.  Hepburn.  When  Messrs. 
Hepburn  transferred  the  mortgage  they  had  a  perfect 
right  to  do  so ;  they  were  then  under  no  legal  liability 
to  the  original  les£or :  Oox  r.  Biahop,  5  W.  K.  437,  8 
De  G.  M.  &  G.  815.  The  Legislature  did  not  intend  to 
gire  the  landlord  this  great  benefit  by  means  of  the 
bankruptcy  of  hia  leasee— the  substitution  of  a  solvent 
for  an  insolvent  tenant.  Thia  deed  of  aasignment  was 
not  a  mere  sham ;  it  intended  to  operate  as  it  actually 
operated — as  a  transfer  of  the  legal  estate:  Fagg  r. 
Dobie,  3  Y.  &  0.  Ez.  96. 

Woeif,  0.(7.   [A.  T.  Lawrence  with  him),  for  the 

(a.)  Reported  by  T.  B.  GoLauHovN  Dill,  Esq.,  Barrister- 

at- Law. 


respondent,  the  lessor.— Mesan.  Hepburn  have  all  the 
equitable  interest,  and  aia  tbevef oio  mortgageaa  by  deiaiai 
within  sub-section  (6).  It  foUows  the  order  waa  ri^Uf 
made:  In  re  Finley,  87  W.  B.  6,  21  a  B.  B.  475. 
[He  waa  stopped  by  the  court.] 

Lord  Ebrbb,  M.B.— In  this  case  the  landlord  has 
claimed  the  interference  of  the  oourt  of  bankraptey,  aad 
asks  that  a  similar  order  should  be  made  fn  his  fsvoar  to 
the  one  which  waa  made  in  FinUy'e  ease,  and  that  that 
order  should  be  made  againat  Meaars.  Hepburn  ss  the 
sub-lessees.  Unless  the  case  ia  altered  by  means  of  tbe 
conveyancing  plan  which  has  been  adopted,  it  is 
governed  by  In  re  Finley.  The  question,  ^lerefore,i^ 
is  that  plan  to  succeed  ?  To  allow  it  to  auoeeed  woald 
be  to  uphold  that  which  haa  no  effect  whatever  except 
to  defeat  the  Act  of  Parliament  and  to  take  away  the 
rights  which  it  gives  to  the  landlord.  Where  that  is  to 
be  the  only  effect  of  a  document  this  cout  will  rsgani  it 
as  a  sham,  and  will  treat  it  aa  absolutely  void.  I  vill 
alter  the  words  of  Alderson,  B.,  in  Fagg  r.  Dehie,  sad 
instead  of  the  word  <' fraudulent"  wiU  use  the  word 
"  sham."  "  It  a  party  assign  nominally  only,  retainog 
the  beneficial  possession  all  the  time,  it  is  a  sham,  bo- 
cause  whilst  ho  assumes  to  do  one  thing,  he  really  doss 
another."  That  seems  to  me  exactly  to  deacribe  tUs 
case.  I  think,  therefore,  that  Gave,  J.,  waa  right,  aad 
that  this  appeal  must  be  dismissed. 

LiMDi.ar,  L.J.— I  also  think  that  thia  ingcniau 
attempt  ought  not  to  succeed.  Of  ooane»  in  a  asnas,  it 
is  legitimate ;  the  parties  to  the  deed  meant  what  thej 
said.  But  the  object  waa  to  make  an  inatramant  whisk 
should  not  affect  the  parties  to  it»  but  whioh  should  tsks 
away  rights  whloh  the  landlord  would  otherwise  have. 
Will  this  court  give  effect  to  that  ?  The  effect  as  be- 
tween the  parties  is  absolutely  nil.  It  you  look  thioagh 
the  transaction  you  see  that  the  real  poaitton  is  that  the 
Messrs.  Hepburn  still  remain  the  mortgagee^  and  baia 
all  the  interest  except  such  aa  a  bare  truatee  has.  It 
thU  to  be  treated  aa  a  genuine  aaaignment  to  Adoock 
leaving  out  of  sight  the  real  intention  of  the  tranaaotioa  r 
It  is  like  the  case  of  a  ahaxeholder  assigning  his  sharat  to 
a  trustee  for  himself  In  order  to  get  rid  of  hto  liaWUtj. 
Sub-section  (6)  says  that  the  court  may  make  an  odor 
vesting  the  property  in  '*  any  person  entitled  thersto," 
and  Messrs.  Hepburn  are  in  reality  persons  ontillsd 
thereto.    I  think  the  order  of  Gave,  J.,  waa  right 

BowsK,  L. J.— I  am  of  the  aame  opinion.  One  nuj 
start  with  the  premiss  that  the  landlord  has  rights  under 
thu  section.  If  that  be  ao,  thoee  right*  cannot  bs 
defeated  by  an  assignment  to  a  trustee  in  Crust  for  the 
assignor.  Such  a  deed,  as  againat  the  landlord,  ia  a  ncn 
sham,  and  ia  abaolutdy  void. 

Appeal  diamiaaed* 

Solicitors  for  the  appellaato»  Hepburn,  Son,  ift  Cd- 
diffe. 
Solicitors  for  the  reapondent,*B(iriot9  4f  Jamea. 


From  Q.  B.  Dlv.  May  16. 

Snowden  v.  Baynes.  (a.) 
Maater  and  aervant^Negligenee  of  pereon  io   wheat 

ordera  the  plaintiff  waa  bound   to   eonfotm'^Emr' 

playera*  LiaMUy  Ad,  1880  (i3  <lk  44  Fisf.  c  42),  a 

1.  aub-aedion  3. 

A  workman  aought  to  recover  eompenaaUon  from  hia 
employer  under  aedion  1,  su5-S6o(ioii  3,  of  the  Swh 
ployera*  Liability  Ad,  1880,  for  injury  cauaed  by  mioa 
of  the  negligence  of  a  peraon  in  the  aerviee  of  hia  eta* 

(a.)  Beported  by  F,  G.  BuoxBa,  Esq.,  Baniatar-at-Uv* 
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High  Oourt. 


Shvpbvbd  9.  HiRSOHa  Pritohard,  k  Oo. 


High  Oourt. 


ploif»,  to  whate  ordera  the  plaitUiff  ai  ihn  time  of  the 
injwry  wa$  howid  to  conform  and  did  oonform,  it  being 
aUeged  thai  the  injury  reeuUed  from  hie  having  eo  eon- 
formed.  It  appeared  thai  on  a  eortain  morning  the 
fkdniiffvfae  ordered  to  do  a  piece  of  work  by  8,,  a  ear- 
TpaUer  in  the  eerviee  of  ike  defendant.  The  plaintiff 
wat  hmnd  to  i^  the  orders  of  8.  m  to  what  work  he 
tlundd  dOf  but  8*  had  no  atUhoriiy  to  epeeify  any  par- 
tieular  piaoe  where  the  work  should  be  done.  In  the 
teening  the  plainiiff  was  working  overtime  at  the  piece  of 
work  in  a  shed  which  toas  hie  usual  place  of  work,  d., 
in  tUuMng  tiniber  in  the  eame  shed^  negligenUy  leifaU  a 
heam  which  infured  the  plainiiff, 

Edd  {affirming  tlw  Judgment  of  the  Qaeen's  Bench 
Difiiion,  ante,  p«  558),  that  the  plaintiff  was  not  eniiUed 
to 


Appeal  bj  the  plainiifl  from  the  deoltlon  of  a 
di?iBioiial  oourt  (Pollock,  B.,  and  Willa,  J.)  ordering 
jadgment  to  be  entered  for  the  defendant,  ante,  p.  558. 

Tlie  facte  of  the  case  and  the  arguments  snffloientlj 
ippear  in  the  report  of  the  proceedings  below. 

CoOi,  Q.C.,  and  J.  F.  P.  Batoiineon,  for  the  plaUitifi. 

A.  J,  Walter,  for  the  defendant. 

Lord  EsHBR,  M.B. — I  am  of  opinion  that  the  appeal 
bill.  In  order  that  the  plaintiff  might  succeed  it  waa 
necessary  that  he  should  show  that  SelUck  had 
nthority  to  decide  what  work  he  should  do»  and  where, 
tnd  at  what  time.  There  is  no  CTidenoe  that  Sellick  had 
aoy  Buthoritj  to  aay  where  the  plaintiff  should  work,  or 
to  order  him  to  work  oTertime.    The  appeal  must  be 


Far  and  IiOFxa,  L.  JJ.,  concurred. 

Appeal  dismiosed, 

SoUcitorfi  for  the  plaintiff,  Judge  A  PriesOey. 

Solicitor  for  the  defendant,  B.  Hodgskin  Peach. 


Shipherd  V,  HiBsoH,  Pritohard,  &  Co.  (a,) 

PrwUce'^Serviee  of  writ  of  summons — Partnership — 
Diseoluiion  unknown  to  plaintiffs- Foreign  partner 
out  of  Uie  furiedieUon — Service  on  manager  at  place  of 
^nets  wUhin  the  furiedidion'^a.  8.  0.,  1888,  ord. 
9>r.e;  ord.  16,  r.  14. 

^or  the  purposes  of  service  under  ord,  9,  r.  6,  and 
^*  16,  r.  14,  a  partnership  which  has  been  dissolved 
Wore  the  comnwncement  of  the  action  without  t?ie  know- 
M^  of  the  plaintiff  muet  be  treated  as  still  subsisting. 

15x  parte  Young,  30  fV.  /?.  330,  19  Oh.  D.  124,  con- 

Service  on  one  partner  when  within  the  Jurisdiction 
V*ded  under  either  branch  of  ord.  9,  r.  6,  is  good  service 
«» oU  the  partners,  although  the  partnership  is  a  foreign 
P<irtnership  andaU  the  partners  reside  and  are  domiciUd 
^ofikefurisdiciion. 

^  PoUezfen  v.  Sibeon,  34  fV.  R.  534,  16  Q.  B.  D.  799, 
fwowed. 

Bussell  V.  Oambefort,  37  W.  B.  701,  23  Q.  B.  D. 
»W,  discussed. 

Hotion. 

Tbis  was  a  motion  to  set  aside  the  serfice  of  a  writ 
ander  the  following  drcumstanoes  t— 

(«•)  Beported  by  a.jRowLAND  Amton,  Esq.,  Barrister- 
at-Law. 


The  plaintiff  carried  on  business  at  Lagos,  on  the 
west  coast  of  Africa,  and  the  defendants,  Hirsch, 
Pritohard,  k  Co.,  were  his  London  agents,  the  defend- 
ant flirsch  being  a  French  subject,  and  residing  in 
France. 

It  was  assumed  that  the  defendant  Pritohard  was 
within  the  Jurisdiction  when  the  writ  was  served.  He 
was  also  a  British  subject,  but  {senible)  from  the  lan- 
guage of  the  judgment  his  nationality  was  immateriaL 

On  the  25th  of  April,  1890,  the  plaintiff  issued  a  writ 
against  the  defendants  claiming  an  account  and  conse- 
quent relief. 

This  was  seifed  on  the  2drd  of  April,  1890,  on  James 
Merritt,  the  defendants'  manager,  at  their  place  of  busi- 
ness in  Fore-street,  London. 

On  the  11th  of  July  the  defendant  Hirsch  moved  to 
set  aside  the  above  service  on  four  grounds,  via. : — 

(1)  That  the  partnership  was  dissolved  at  the  time  of 
action  brought ; 

i2)  That  the  plaintiff  knew  of  such  dissolution  ; 
8}  That  ord.  9,  r.  6,  does  not  apply  to  a  foreign 
partnership. 

(4)  That  the  place  of  service  was  not  the  defendants' 
place  of  business,  but  only  a  warehouse. 

Of  theee  (1)  was  proved  at  the  hearing,  (2)  was  held 
not  proved,  and  (4)  was  subsequently  abandoned. 

Leeeit,  for  Hirsch.— I  take  all  the  above  points, 
though  I  contend  that  (2)  is  unnecessary,  as  the  profiso 
in  ord.  16,  r.  14,  only  applies  where  the  plaintiff  had 
notice  of  tJie  dissolution.  If  he  had  no  notice  the  proviso 
must  be  stuck  out,  in  which  case  the  rule  becomes  the 
same  as  ord.  16,  r.  10,  of  the  Bules  of  1875,  under 
which  Em  parte  Young,  30  W.  B.  330,  19  Oh.  D. 
124,  was  decided.  As  to  the  third  point,  see  Bussell  v. 
Cambefori,  87  W.  B.  701,  23  Q.  B.  D.  526; 
Pollexfen  v.  Sibson,  34  W.  B.  534,  16  Q.  B.  D. 
792;  and  Davies  v.  AndrS,  ante,  p.  437,  24  Q.  B.  D. 
598. 

Bomer,  Q.O.,  and  Theodore  Bibton,  for  the  plaintiff. 
—Ord.  16,  r.  14,  was  altered  to  meet  Em  parte  Young. 
Prefious  to  the  alteration  the  point  was  arguable,  but  it 
is  so  no  longer :  Vide  Lord  Selbome's  remarks  in 
Ex  parte  Young,  30  W.  B.,  at  p.  331,  19  Ob.  D.,  at 
131,  and  Ootton,  L.J.,  30  W.  B.,  at  p.  331,  19  Ob.  D., 
at  p.  134. 

Levett,  in  reply. — ^Tbe  business  must  be  going  on  at 
the  time  of  servioe.  Mr.  Merritt  had  not,  in  fact, 
at  the  time  of  service,  the  management  of  any  partner- 
ship business,  because  the  partnership  was  gone.  The 
principle  of  law  underlying  substituted  servioe— ?ia., 
that  it  is  likely  to  come  to  the  notice  of  the  person 
songht  to  be  served-^must  be  considered.  Then  Hireoh  . 
is  a  foreigner,  and  within  BushU  v.  Cambffort.  PolltX' 
fen  V.  8ibson  is  really  overruled  by  that  case,  except  as 
to  servioe  on  the  individual  partner  who  was  served 
within  the  jurisdiction,  a  point  scarcely  requiring 
authority. 

Ohittt,  J.,  after  stating  the  facts  as  above,  pro- 
ceeded:— ^Now  Hirsch  says,  and  it  is  proved,  that  he  is  a 
foreigner  resident  and  domiciled  in  France  and  out  of  the 
jurisdiction  of  this  court,  and  that  at  the  time  the  writ 
was  issued  the  Fore-street  business  was  carried  on  by  him 
alone.  Ord.  9,  r.  6,  provides,  inter  alia,  that  where  a  firm 
is  sued,  service  on  the  manager  at  the  principal  place  of 
business  within  the  jurisdiction  is  good  servioe  on  the 
firm.  In  interpreting  that  rule  regard  must  be  bad  to 
the  principles  of  international  law,  and  if  the  question 
were  open  to  me  I  should  have  to  consider  whether, 
according  to  those  principles,  a  State  allowing  foreigners 
to  carry  on  business  here  may  not  demand  from  them,  in 
return  for  the  protection  afforded  by  the  laws  of  the 
State,  submission  to  the  ordinary  rules  of  serviae  on  theis 
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manager  here.  I  am  precluded  from  considering  thia 
point  by  Ru$idl  t.  Cambefort  In  that  oaae  the  three 
members  ot  the  firm  were  all  foreigners  residing  ont  of 
the  jnrisdiotion,  and  serrice  effected  on  their  manager  in 
England  was  held  bad ;  and  similarly  where  a  foreigner 
residing  ont  of  the  Jurisdiction  is  sole  proprietor,  the 
serTice  would  be  bad. 

.  If  these  were  the  only  facts  my  decision  would  be  in 
fayour  of  Mr.  Hirsch.  The  additional  facte  are  as 
follows  :— [His  lordship  here  went  at  length  through  the 
etidence,  and  after  holding  that  the  Arm  had  been  dis- 
soWed  before  action  brought,  bnt  that  the  plaintiff  had  no 
knowledge  of  such  dissolution,  proceeded : — ] 

Now  I  come  to  the  argument  on  ord.  16,  r.  14.  It  is 
said  that  the  profiso  at  the  end  of  that  rule  was  added 
to  meet  the  decision  of  the  Court  of  Appeal  in  Ex  parte 
Young.  As  the  order  stood  without  the  proriso  there 
was  a  question  of  construction  raised  which  is  stated  by 
Lord  Selborne  in  Ex  parte  Tovng.  On  this  point  he 
expressed  no  opinion,  merely  saying  he  was  not  oon- 
finced  by  the  argument.  Cotton,  L.J.,  however,  held 
that  the  rules  apply  to  persona  who,  at  the  time  the 
action  was  commenced,  were  partners  in  an  existing 
firm,  and  not  to  persons  who  have  been  partners  in  a 
firm  which  has  been  dissolved.  Brett,  L.  J.,  was  of  the 
contrary  opinion.  He  discussed  the  point  at  length, 
and  held  the  service  good. 

Now  when  the  proviso  was  added  to  the  rule  in 
question,  the  Bule  Committee  knew  of  this  decision,  which 
was  given  on  the  28th  of  November,  1881,  and  of  the 
donbts  expressed  by  the  Lord  ChanoeUor  and  the  differ- 
ing opinions  of  the  Lords  Jnstioes  on  the  point  whether 
the  partnership  must  be  a  subsisting  one  or  not,  and 
under  these  circumstances  they  added  this  proviso^  which 
provides  affirmatively  for  the  case  where  the  plaintiff 
knows  at.  the  commencement  of  the  action  that  the  part- 
nership is  dissolved.  It  does  not  in  terms  provide  for 
thq  case  where  he  does  not  know  of  such  dissolution, 
bnt  it  is  impossible  to  read  the  proviso,  which  is  a  pro- 
viso in  a  rule  relating  to  partnership  actions,  without 
seeing  that  the  case  was  supposed  to  be  included  in 
the  rule  apart  from  the  proviso. 

Then  Mr.  Levett  argues  that  there  must  be  a  continu- 
ing partnership  for  the  rule  to  apply.  He  says  that  if 
there  are  three  or  more  partners  and  one  goes  out, 
the  rule  applies  to  the  partnership  thus  continued 
(though  that,  I  may  observe,  is  in  fact  a  "new  ''  not  a 
*<  continuing "  partnership),  but  that  when  there  are 
only  two  partners,  if  one  goes  out  the  partnership  !s 
at  an  end,  so  the  rule  has  no  application.  This  appears 
to  me  against  the  express  language  of  the  rule,  which 
saya  "  any  two  or  more  persons,"  and  I  cannot  adopt 
that  contention* 

I  have  now  reached  this  point— viz.,  that  if  the  busi- 
ness of  Hirsch,  Pritchard,  ft  Co.  had  been  carried  on  by 
Englishmen,  and  if  the  partnership  was  dissolved  with- 
out the  plaintiiFs  knowledge,  service  on  the  manager 
was  good  service.  Mr4  Levett  next  says  that  Fore- 
street  was  not  the  place  of  business  of  '*  this  firm  " ;  but 
it  was  where  Hirsch,  Pritchard,  ft  Co.,  whoever  they 
were,  carried  on  bariaeis,  and  I  therefore  overrule  that 
point. 

Now  I  come  to  the  last  point,  which  ii  a  oorioua  one. 
Mr.  Levett  says :— "  Granted  that  in  the  case  of  two 
British  subjects  carrying  on  busineMi  here,  the  serrice 
might  bo  good,  the  facte  here  show  that  Binoh  is  a 
foreigner*  He  resides  in  France,  and  is  entitied  to  say, 
'  I  owe  no  allegiance  to  this  country,  and  if  you  want  to 
sue  me  yon  must  serve  me  with  notice  of  the  writ 
under  order  11.'  "  For  this  BueuU  v.  Oambe/ort  is  again 
relied  on,  and  there  are  certainly  obaervationa  in  the 
judgment  of  Cotton^  LJ.,  which  countenance  that  argu- 
ment. But  theie  ia  a  prior  decisioU'^Fo/ZeflB/en  v. 
BiUon,  There  all  the  partners  were  foreigners.  They 
carried  on  burinest  in  America,  and  had  no  place  of 


business  within  the  jurisdiction,  aa  mppma  frai  ths 
papers  which  have  been  famished  to  me.  One  o(  ths 
partners,  however— rii.,  Sibaon— «ame  to  Englaad,  sad 
was  personally  served  under  ord.  9,  r.  6,  and  thefoa- 
tion  was  whether  it  was  good  service  on  the  paxteorinp 
— <.e.,  on  the  other  partners.  Mathew  and  A.  L  Soiifth, 
JJ.,  held  that  it  was,  and  sitting  here  I  shouU,fll 
course,  follow  that  decision  of  two  jndgeiof  theQiMa'i 
Bench  Divirion. 

Now  Cotton,  L.  J.,  in  Bu99eU  v.  Camb^oH,  vim  to 
(TNeile  v.  Claeon,  46  L.  J.  a  B.  191,  25  W.  B.  Big.  SOB, 
and  expressly  overrules  it.  He  then  deals  with  AOfl^ca 
V.  iSt&son,  which,  he  says,  does  not  intezfeie  with  hk 
decision,  "  for  there  one  partner  was  served  wUb  is 
England.  It  did  not  dedde  that  service  can  be  effected 
on  a  foreign  partnership  under  this  mle.*'  He  goes  on 
to  call  attention  to  certein  expreasiona  of  Soilh,  J., 
which  are  inconsistent  with  his  riew,  but  he  doei  not 
overrule  the  decision.  Had  he  meant  to  do  so  I  tbink 
he  would  have  said  so,  as  in  the  case  of  O'NtiU  v.  dunu 
As  it  is,  he  seems  to  me  designedly  to  have  unA 
it.  At  all  evente,  that  decision  is  not  expressly  oter- 
ruied,  and  I  have  no  jurisdiction  to  ovemle  it  If  I 
thought  it  wholly  wrong,  I  could  only  decline  to  foUov 
it. 

Mr.  Levett  is  right  in  saying  that  menben  of  tlie 
firm  sued  and  served  here  are  rightly  served  as  to  sll  o( 
them  within  the  jurisdiction,  though  not  served  peitoa- 
ally,  but  only  by  serving  the  manager  at  the  pisee  of 
business  here,  and  that  if  I  exclude  foreigners  out  of  tie 
jurisdiction,  from  service  under  this  rale  they  could  to 
resohed  by  cjncurrent  writ  for  foreign  aerrioe,  of  wbieh 
notice  would  be  served  out  qf  the  jorisdiotlon ;  bat  I  do 
not  think  that  is  sufBolent  reason  for  me  to  pat  n 
narrow  a  construction  on  the  rule,  or  refuse  to  foOov 
PoUex/en  v.  Sibeon,  which  is  a  clear  authority  for  the 
plaintiff,  for  in  that  case  all  the  partners  were  Aawricss 
citiaens,  and  the  effect  of  that  decision  in  plain.  Sartiet 
on  one  partner  within  the  jurisdiction  to  good  sstrios  ca 
all  the  partners,  although  the  partnership  is  a  foreiga 
partnership,  and  aU  the  partners  reside  and  aredosrioikd 
out  of  the  jurisdiction.  On  the  facto  before  bm, 
although  Pritobard  is  not  a  party  to  the  motico,  I  aa 
bound  to  decide  that  the  service  effected  Is  a  good 
serrice  on  him.  Consequontiy  the  deotoion  in  PoUezfm 
V.  SibBon  applies,  and  the  serrice  to  good  as  agaiMt  Mr. 
Hirsch,  although  he  resides  out  of  the  JarisdtotisB. 

M<4ion  diemiued. 

firidence  was  subsequentiy  given  showing  oonfllaiifcl7 
that  the  plaintiff  knew  of  the  dtosolnUon  at  the  tlMof 
action  brought,  and  the  above  order  waa  revansd,  ssd 
the  serrice  of  the  writ  set  aside. 

Solicitor  for  the  plaintiff,  Ralph  Raphael* 

Solicitors  for  the  defendant  Hirsch,  Lewie  3t  Lewu. 

NoTB.-^The  question  raised  in  Ex  parte  Iw»$  toi 
been  already  decided  in  March,  1883,  ondor  the  loiair 
rules,  by  Watiiin  Williams,  J.,  in  Davie  v.  Manie,^ 
W.  B.  749,  at  p.  753, 10  Q.  B.  D.,  at  p.  4d9. 


Ohan.Div.l  j^„. 

North,  J.  ( 

SHIFWiaGHT  f7.   ClEM^TS.   («.) 

iVacf^oe— itmefufmenf — Decree  fwenfy   yeare  oW— it- 
serf  ion    of  worde    ateidenially    omitted — A.  8.  C^ 
1883,  ord,  28,  r.  11. 
In  December,  1868,  5.  and  (7.,  toho  were  poiiaan  w» 

butineee,  dieeolved  their  partnerehip,  and  the  leate  efw 

(a.)  Beported  by  J.  Tbustbax,  Esq.,  Barrlster-at-I«v, 
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prtmim  in  which  the  btuineas  wtiM  carried  on  wai 
thereupon  aligned  to  if,,  and  0*  etitered  into  a  covenant 
that  he  vfould  not^  "  during  the  remainder  of  the  term 
of  the  lease"  carry  on  hutine$8  within  a  mile  of  the 
premiaee.  In  February ^  1871,  a  decree  was  made  at  the 
suit  of  8,  prohibiting  G,  from  carrying  on  the  business 
within  a  mile  of  the  premises,  8,,  long  after  the  lease 
had  expired,  served  C.  with  notice  of  motion  to  commit 
him  for  breach  of  the  inf unction ^  and  G,  served  8,  with 
notice  of  a  cross-motion  to  amend  i?ie  decree  by  inserting 
in  it  words  limiting  the  operation  of  the  injunction  to  the 
duration  of  the  term  of  the  lease,  which  words,  he 
alleged,  had  been  accidentally  omitted. 

Held,  that  the  decree  should  be  amended  by  tJie  inser^ 
Hon  of  the  words  omitted. 

Motion. 

The  point  for  decision  waa  whether  a  decree  of  the 
CoQrfcof  Chancery  made  in  the  year  1871  should  be 
amended  by  adding  what  was  alleged  to  be  an  aooidontal 
omission  therein. 

TbeplaintifC  and  defendant  were  formerly  partners 
in  the  busioess  of  hairdressers  and  perfumers  oarried  on 
at  No.  10,  Tichbome-streetf  which  was  held  by  them 
nnder  a  lease  for  twenty-one  years  from  the  24th  of 
March,  1860.  In  December,  1868,  they  dissolfed 
partaership.  The  lease  was  then  assigned  to  the  plain- 
tiit,  and  in  an  agreement  made  between  them,  the 
defendant  coTenanted  that  he  would  not  **  during  the 
remahider  of  the  term  of  the  said  lease,*'  carry  on  the 
bminess  of  a  hairdresser  and  perfumer  within  one  mile 
from  No.  10,  Tiohbome-atreet. 

In  1871  the  plaintiff  commenced  an  action  for  an 
lojnnction  to  restrain  the  defendant  from  acting  in 
fiolation  of  bis  corenant,  the  prayer  in  the  plaintiffs  bill 
of  complaint  asking  for  an  injunction  simply  and  not 
for  an  injunction  limited  to  the  duration  of  the  lease  of 
No.  10,,  Tiohbome«street,  and  on  the  20th  of  February, 
1871,  the  plaintiff  obtained  a  deoree  granting  an  in<* 
jonetion  "  perpetually  to  restrain  "  the  defendant  from 
doing  certain  specified  acts  connected  with  the  sale  of 
a  particular  perfume  known  as  I  Zingari  Perfume, 
"and  further  to  restrain  the  defendant  John  Bennett 
Olements  from  selling  any  perfume  or  in  any  other  way 
oarrjing  on  the  business  of  a  hairdresser  or  perfumer 
witbin  the  distance  of  one  mile  from  No.  10,  Tichborne- 
•treet,  in  the  county  of  Middlesex." 

The  lease  of  No.  10,  Ticbbome-stieet,  which  had  been 
assigned  to  the  plaintiff,  and  in  reference  to  which  the 
defendant  had  entered  into  the  oo?enant  abo?e 
mentioned,  expired  in  1881. 

The  plaintiff  in  June,  1890,  served  the  defendant 
with  notice  of  motion  to  commit  him  for  an  alleged 
breach  of  the  injunction  restraining  him  from  carry- 
ing on  the  business  of  a  hairdresser  or  perfumer  within 
a  mile  of  No.  10,  Tichbome-sireet,  and  the  defendant 
•erred  the  plaintiff  with  notice  of  motion  under  ord.  28, 
r.  11,  to  amend  the  deoree  ol  the  20th  of  February,  1871, 
by  inserting  in  it  alter  the  words  **  and  further  to  restrain 
the  defendant  John  Bennett  Clements"  the  words 
"during  the  remainder  of  the  term  of  the  lease.'' 

The  Bnles  ol  the  Supreme  Oonrt,  1883,  ord.  28,  r.  1 1, 
provides :  **  Clerical  mistakes  in  Judgments  or  orders,  or 
errors  arising  therein  from  any  accidental  shp  or  omission , 
may  at  any  time  be  corrected  by  the  court  or  a  Judge 
on  motion  or  summons  without  an  appeal." 

Biggins,  Q.G,,  and  Warrington,  for  the  plaintiff. — 
The  defendant  has  committed  a  breach  of  the  injunc- 
tion. The  y ice-Chancellor  may  have  thought  that  the 
defendant  acted  so  badly  that  he  granted  a  perpetual 
injunction  against  him  without  reference  to  the  terms 
of  the  agreement  between  the  plaintiff  and  defendant. 

OoMens' Hardy,  Q,G,,  and  Henry  Terrell, — The  in- 
Jonotion  iras  intended  to  be  limited  to  the  period  of  the 


duration  of  the  loose  of  No.  10,  Tichborne- street,  and 
the  words  expressing  that  limitation  were  accidentally 
omitted  in  drawing  up  the  decree.  They  ought  to  be 
inserted  now  under  the  proTiaions  of  ord.  28,  r.  11. 

They  referred  to  Barker  t.   Purvis,  W.  N.,  1887, 
p.  1 ;  Fritz  y.  Hobson,  28  W.  B.  722,  14  Oh.  I).  542. 

NoBTH,  J.-— I  think  that  the  case  is  perfectly  dear. 
[His  lordship  then  referred  to  the  agreements  between 
the  parties  and  to  the  deed  of  dissolution  of  the  partner- 
ship, and  continued  : — ]  In  1890  the  plaintiff  brought 
an  action  to  restrain  the  defendant  from  making  the 
I  Zingari  perfume  or  carrying  on  the  business  of  a  hair- 
dresser, or  representing  that  the  business  he  was  carry- 
ing on  was  connected  with  that  formerly  carried  on  by 
the  firm.  The  prayer  asked  merely  for  an  Injunction, 
and  made  no  reference  to  a  limited  period  only.  The 
Yice-Ohanoellor  took  a  strong  view  of  the  defendant's 
conduct,  and  used  these  words: — [His  lordship  then 
read  a  passage  from  the  Judgment,  and  proceeded:—] 
The  order  was  clearly  framed  with  that  passage  in  the 
shorthand  writer's  notes,  in  Tiew.  The  present  motion 
is  to  add  words  to  limit  the  period  on  the  ground  '*that 
there  is  an  error  in  the  order  by  reason  of  the  omission 
of  the  period  for  which  the  injunction  is  claimed." 
Mr.  Higgins  has  said  that  the  terms  of  the  order  are 
perpetual.  I  do  not  think  that  the  word  "perpetual " 
applies  to  both  parts  of  the  injunction ;  but  if  it  did, 
my  opinion  would  not  be  different,  because  I  think 
that  there  has  been  an  accidental  omission  in  drawing  up 
the  order  in  the  registrar's  office.  In  my  opinion,  from 
the  language  of  the  Vice-Chancellor's  Judgment,  it  is 
clear  that  he  did  not  intend  the  injunction  to  be  anything 
but  what  was  intended  in  the  agreement.  What  the 
Yice-Chancellor  intended  was  that  the  injunction  should 
follow  the  words  of  the  agreement.  If  he  had  looked  at 
the  agreement  instead  of  the  prayer  the  mistake  would 
not  have  arisen.  If  the  matter  had  been  brought  before 
the  Yice-Chancellor  he  would  have  directed  the  insertion 
of  the  words  omitted.  The  words  to  be  inserted  are, 
*'  During  the  remainder  ol  the  termof  the  lease."  This 
insertion  will  not  alter  the  former  part  of  the  deoree  for 
the  injunction.  I  do  not  gi?e  costs  to  either  party. 
There  will  be  one  order  in  both  motions. 

Solicitors,  FoUer,  8andford,  A  Kiluington;  Lumley  A 
Lumky* 


Chan.  Di?. 
North,  J. 


I  Maroh  1,  8. 

In  re  Empire  Mining  Co.    {a.) 

Gompany'^  Arrangement  with  creditors'^  Debenture- 
holders — Sanction  of  scheme  by  court — Jurisdiction — 
Joint-Stock  Gompanies  Arrangement  Act,  1870  (33  A 
34  Ftcf.  c.  104),  a.  2. 

DebenturS'Tiolders  *are  creditws  of  a  company  wUhin 
the  meaning  of  the  Joint-Stock  Gompanies  Arrangement 
Act,  1870,  s,  2,  and  the  court  hasJurisdicUonto  sanction 
a  scheme  which  provides  that  the  debenturC'holders  shall 
accept  fully  paid-up  shares  in  substitution  for  their 
debentures,  if  the  court  is  satisfied  that  the  arrangement 
is  fair  and  equitahle. 

Petition. 

This  was  a  petition  under  the  Companies  Acts  and  the 
Joint*Stook  Companies  Arrangement  Act,  1870,  to  obtain 
the  sanction  of  the  court  to  a  scheme  of  arrangement 
between  the  company  and  its  debenture -holders. 

The  company  was  incorporated  in  1886  with  a  capital 

(a.)  Reported  by  Fbahois  T.  Duka,  Esq.,  Barrister-at- 
Law. 
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of  £126,000  in  shares  of  £1  eaoh,  of  which  100,300 
shares  were  issaed  and  were  folly  paid  op. 

In  1888  debentores.  were  issued  of  the  nominal  fslae 
of  £50  eaoh,  and  at  the  present  time  the  total  amount 
outstanding  was  £23,700. 

In  October,  1889,  an  extraocd|narj  resolution  for  a 
voluntary  winding  up  of  the  company  was  passed,  and  by 
a  ^leoial  resolution  subsequently  passed  the  liquidators 
were  given  a  general  authority  to  sell  the  property  of  the 
company  to  another  company  partly  or  wholly  in  con- 
sideration of  shares  in  such  new  company. 

By  an  agreement  dated  the  3l6t  of  December,  1889, 
with  the  Gk>lden  Leaf  Ck>.  the  liquidators  agreed  to  sell 
the  buiiness  and  property  of  the  company  to  the  new 
company  in  consideration  of  100,300  shares  in  the  new 
company,  13s.  paid,  subject  to  the  debentures. 

By  an  agreement  dated  the  22Dd  of  January,  1890, 
snd  made  between  the  Empire  Co.  and  its  liquidators 
of  the  first  part,  the  Golden  Leaf  Co.  of  the  second 
part,  and  E.  H.  Young,  on  behalf  of  himself  and  all 
other  the  debenture-holders  of  the  Empire  Co.,  of  the 
third  part,  it  was  agreed  that  each  debenture-holder  of 
the  Empire  Co.  should  surrender  to  the  new  company 
the  debentures  held  by  him  and  receive  in  exchange  fifty 
fully-paid  up  £1  shares  in  the  new  company  for  each 
£50  debenture  surrendered  in  full  discharge  of  all 
principal  and  interest  due  on  such  debentures.  The 
agreement  was  made  subject  to  the  sanction  of  the  couit 
and  of  an  extraordinary  resolution  of  the  Empire  Co. 

On  the  12th  of  February,  1890,  a  meeting  of  the 
debenture-holders  was  held,  in  pursuance  of  an  order 
made  by  North,  J.,  for  the  purpose  of  considering  the 
scheme  of  arrangement  embodied  in  the  above  agreement, 
at  which  debenture-holders  to  the  amount  of  £20,550 
were  present,  and  a  resolution  was  passed  approving  of 
the  scheme  by  all  the  debenture-holders  present  except 
four,  whose  debentures  amounted  in  value  to  £650. 

On  the  24th  of  February,  1890,  an  extraordinary 
resolution  was  passed  by  the  company  approving  the 
agreement. 

The  other  debts  of  the  company  amounted  to  about 
£9,000  in  America,  and  £500  here.  Of  the  former 
about  £7,000  had  priority  over  the  debenture-holders 
according  to  American  law,  and  of  the  lattor 
£273  15s.  lid.  was  a  Crown  debt  here. 

Ooeeni'Hardyj  Q.O.,  and  F.  B.  Palmerf  for  the 
petitioners. — The  court  has  jurisdiction  to  sanction  this 
scheme  under  the  Joint-Stook  Companies  Arrangement 
Act,  1870)  s.  2,  as  the  section  applies  to  any  class  of 
creditors :  Slater  v.  Darloihn  SUd  and  Iran  Oa„  W.  K., 
1877,  pp.  139,  165;  In  re  North- Western^  <fre.,  Co., 
Pslmer's  Company  Precedents,  3rd  ed.,  p.  603. 

Napier  Higgina,  Q.O.,  and  Farwdl,  for  deben- 
ture-holders to  the  amount  of  £9,000,  supported  the 
arrangement. 

Seward  Briee,  Q.C,  and  A,  Broum^  for  a  dissentient 
debenture-holder.— The  court  cannot  deprive  a  secured 
creditor  of  his  security  without  his  consent  The  mort- 
gagee of  a  company  is  outside  the  winding  up:  In  re  David 
Lloyd  dt  Oo.t  26  W.  B.  572,  6  Cb.  D.  339;  In  re 
Biehard$  A  Co.,  27  W.  B.  530, 11  Ch.  D.  676 ;  and  the 
court  will  not  sanction  a  scheme  which  is  not  fair  and 
reasonable :  In  re  Dynevor,  ^fffy^t  <Md  Neath  Abbey 
Oollieriee  Co.,  27  W.  B.  670, 11  Ch.  D.  605. 

They  also  cited  In  re  Briitol  and  North  fiamenet 
Railway  Co.,  L.  B.  6  Eq.  448, 17  W.  B.  Cb.  Dig.  145, 
and  In  re  Saet  and  WeH  India  Dock  Go,f  ante,  p.  516, 
44  Oh.  D.  38. 

Oroevenor  Woods  for  another  dissentient  debenture- 
holder,  cited  In  re  Barrow  Hcemaftte  Steel  Co,,  37  W. 
B.  249,  39  Cb.  D.  562  ;  QHfflth  v.  Paget,  25  W.  B.  523, 
5  Oh.  D.  894. 


Ooaeni-Hardy,  Q.On  in  nply*  «iM  In  re 
CopperopoliB  of  Utah^  Ftolmer's  Company  Freoedeata,  SiA 
ed.,  p.  606. 

North,  J.— I  think  the  proposed  abbame  AeM  h 
sanctioned.  I  feel  no  doubt  abcfat  the  jarfsdicHsB,  si 
the  Act  gives  the  court  power  to  bind  ''  crediten,"  sai 
debenture-holders  are  creditors.  But  ahoold  tbs  eont 
exercise  its  discretion  f  I  felt  some  diflted^  en  ttb 
point,  because  the  debentore-hoMera  have  a  flnt  etage 
on  the  property  of  the  company,  and  tha  sehflme  im- 
poses to  deprive  them  of  the  benefit  of  thit  seeuitj, 
and  also  to  give  to  certain  unsecured  BngUsh  orediton 
priority  over  them ;  but  their  claim  amounts  to  £500 
only,  of  which  £274  is  a  Crown  debt,  having  priori^,  and 
£177  are  the  costs  due  to  the  company's  soHeilon,  vte 
will  accept  fully  paid-up  shares  in  the  new  coopaayis 
diKharge.  The  small  balance  of  £48  I  cannot  take  iato 
account  if  I  am  satiefled  with  the  adieme.  As  regadi 
the  alleged  deprivation  of  the  debentore-hdlden  of  Mr 
security,  I  do  not  think  that  the  propoaed  ansogeaMrt 
will  have  that  effect.  Debts  to  a  conaiderabie  amoiit, 
by  the  law  of  the  American  Steto  in  whieh  the  pnv«t7 
is  situate,  have  priority  over  the  company's  pnpBi^, 
and  as  against  those  creditors  tha  debentore-hoUen 
are  postponed.  At  the  meeting  of  the  debentare-beUffi 
held  to  consider  the  arrangement  they  wen  slfflSiC 
unanimous  in  favour  of  adopting  it.  Now,  if  ^ 
approval  of  the  debenture-holden  moat  be  unaoimat- 
it  the  dissent  of  one  or  two  holden  can  stop  tha  wUs 
arrangement — ^the  power  given  by  tha  Act  to  the  soait 
to  summon  meetings  of  orsditon  and  to  sanetioB  tU 
scheme  approved  by  a  m^otity  would  be  rendsnd 
nugatory.  If  I  were  not  to  give  effect  to  sach  « 
expressed  opfaiion  of  the  creditors  as  there  is  in  thiicsi^ 
I  do  not  know  when  the  oouit  should  do  so.  I  tiunion 
sanction  the  proposed  scheme. 

Bolieiton,  Stretton,  HUUard,  A  Go.;  J,   W.  Smart; 
SneU,  Son,  <ft  Qreenip, 


June  9, 10, 1 


Q.  B.  Div.  (Denman  I 
and  Charles,  JJ.)    | 

HUICE  V.   SOMSRTON.    (ft.) 

Practice-^  Writ  of  ewnmont'^Iienemil — WrU 
b^ore  Jndioatwre  Acts — P^ver  to  renew  nek  writ 
without  leave  of  court  or  judge — R,  8,  C,  #wt  8,  r.  1 ; 
ord.  72,  r.  2. 

JVrite  cfsummong  ieeued  prior  to  the  coming  mtt  ftra 
of  the  Judicature  Acts,  come  within  the  eperatie^  i 
ord,  8,  r.  1,  o«  to  renewal,  eo  that  eueh  writt  eoMiei  nm 
be  renewed  without  the  leave  of  the  court  or  a  jvige^  et 
required  by  that  rule. 
Motion  to  set  aside  the  service  of  a  writ  of  wemam- 
On  the  6th  of  AprU,  1861,  the  plaintiff  Issvd  a  v^ 
against  the  defendant^  Lord  Scmerton,  now  the  M  « 
Normanton,  for  a  sum  of  mon«y  alleged  to  be  das  fie  t^ 
plaiaUff  from  the  defendant  llmt  writ  had  nei«,iB» 
recently,  F 
in  the  manner  i^ 
Law  Procedure . 

then  served  upon  the  defendant,  and  the  proMOt  i 
was  to  set  aside  such  service  on  the  ground  that  the  uti 
had  been  irregularly  renewed. 

Sir  Charles  RueseU,  ^.C.and  A.  T.  Lawreuee,  farfti 
defendant,  in  support  of  the  motion.-^Ord.  8,  r.  h*Vt^ 
to  all  writs  of  summons,  whenever  isaued,  and  wtotw 
issued  before  or  after  the  Judicature  Aets.  The  Oo^mb 
Law  Procedure  Act,  1852,  was  repealed  by  46  4e  47  FMt 

(a.)  Beported  by  Sir  Subston  Baxbe,  Banitta^it-Uf. 


served,  but  it  had  been  reguhniy  rat«« 
pieeoribed  by  sectien  11  of  the  Oemmm 
i  Act,  1852, down  to  Marrii,  1890.    It** 
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a  49,  and  therefore  aeoUon  1 1  of  that  Act  is  no  longer 
in  foioe,  and  wriUi  cannot  now  be  renewed  nnder  its  pro- 
fisioiis.  Ord.  8,  r.  1,  applies  to  all  renewals,  and  that 
mle  leqttiree  the  leave  of  the  ooar»  or  a  jndge  for  a 
renewal,  whioh  leaire  wae  not  obtained  in  this  ease. 

PhUMoht  Q.O.,  and  English  MarriBon,  for  the  plain- 
tiif.— The  writ  baa  been  regularly  renewed  nnder  the 
Common  Law  Prooednre  Act,  1852,  down  to  the  present 
time,  and  the  leave  of  a  court  or  jodge  was  not  obtained 
11  sDoh  leave  was  not  necessary,  as  the  practice  with 
ngud  to  the  renewal  of  snch  writs  was  still  governed  by 
fehe  Common  Law  Prooednre  Aot^  1852,  s.  11,  and  was  in 
•oQordance  with  the  practice  of  the  Practice  Masters* 
Boles  (5),  where  it  is  laid  down  that  snch  writs  are 
isnawed  without  an  order  (Annual  Practice,  1889-90, 
p.  1161).  Ord.  72,  r.  2,  keeps  the  old  procedure  alive  in 
this  respect,  as  it  provides  that  **  where  no  other  provi- 
uon  is  made  by  the  Acts  or  these  mlee,  the  present  pro- 
esdoie  and  practice  remain  in  force."  The  words  of 
asotioa  5  of  46  &  47  Vict.  c.  49  keep  alive  section  11 
of  the  Gonunon  Law  Prooednre  Act,  1852,  as  regards 
writs  inued  before  the  Judicature  Acts. 

A*  T.  Lawrence  replied. 

Cur,  adv.  vuU» 

Jane  17.<— The  written  judgment  of  the  CtoUBT  was 
nsd  by 

GiTABUBS,  J. — ^In  this  ease  an  application  was  made  to 
sa  that  the  service  of  the  writ  of  summons  on  the 
defendant  might  be  set  aside,  on  the  ground  that  the 
writ  was  at  the  date  of  the  service  no  longer  in  force.  It 
was  originally  issued  on  the  6th  of  April,  1861,  and  it 
was  proved  to  our  satlsfaotioii  that  it  had  been  regularly 
renewed  in  the  manner  preeoribed  by  the  Common  Law 
Prooedure  Act,  1852,  s.  11,  down  to  the  5th  of  March, 
1890.  ShorUj  after  the  last  mentioned  date  it  was 
served  on  the  defendant. 

The  queetioii  now  raised  is  whether  the  plaintiff  can 
rely  on  the  provisions  as  to  renewal  contained  in 
the  Common  Law  Procedure  Act^  1852,  s.  11,  or 
whether  he  is  not  bound  by  the  provisions  of  ord.  8,  r.  1, 
of  the  Bnlee  of  the  Supreme  Oourt,  188d«  If  that  rule 
applies,  the  aevrioe  of  the  writ  ought  to  be  set  aside,  for 
writs  of  sunuoons  which  come  within  its  purview  can 
only  be  renewed  by  order  of  the  court  or  a  judge,  and  in 
this  ease  no  snch  order  has  been  obtained.  If  on  the 
other  hand  tbe  earlier  statute  appliea,  the  service  was 
leguUur,  inasmuch  as,  under  the  termaof  the  Uth  section, 
a  phdntiff  was  at  liberty  to  renew  a  writ  of  summons 
without  leave. 

The  section  is  as  follows  :—*<  No  original  writ  of 
nunmons  shall  be  in  force  for  more  than  six  months  from 
the  day  of  the  date  thereof  including  the  day  of  such 
date^  but  if  any  defendant  therein  named  may  not  have 
been  served  therewith,  the  original  concurrent  writ  of 
Muunona  may  be  renewed  at  any  time  before  its  expira- 
tion for  six  months  from  the  date  of  snch  renewal,  and 
BO  from  time  to  time  during  the  currency  of  the  renewed 
writ  by  being  narked  with  a  seal  bearing  the  date  of  the 
dsy,  month,  or  year  of  snch  renewal,  such  seal  to  be 
provided  and  kept  lor  that  purpose  at  the  oflices  of  the 
Masters  of  the  Superior  Courts,  and  to  be  impressed  upon 
the  writ  by  the  proper  olBcer  of  the  court  out  of  wUch 
raoh  writ  Issued,  upon  delivery  to  him  by  the  plaintiff  or 
his  attorney  of  a  prmoipe  in  such  form  as  has  hitherto 
been  required  to  be  delivered  upon  the  obtaining  of  an 
'  aUat  *  writ,  and  a  writ  of  summons  so  renewed  shall 
remain  in  force  and  be  availsble  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all  other  purposes 
from  the  date  of  the  issuing  of  the  original  writ  of 


There  is  no  limit,  it  will  be  obaerved,  placed  upon  the 
Aomber  of  renewals  whioh  might  be  madci  nor  was  it 


necessary  for  the  plaintiff  to  show  that  he  had  made 
reasonable  efforts  to  serve  the  defendant.  His  right  to 
renew  i^ipears  to  have  been  absolutely  unrestricted,  and 
if  the  statute  had  still  been  in  force  and  applicable  to 
the  plaintiff's  ease,  it  would  have  been  difllonlt  to  hold 
that  the  mere  frequency  of  the  successive  renewals,  or 
the  Ihet  of  their  having  been  made  during  a  period  in 
which  the  defendant  might  have  been  served,  constituted 
in  themselves  an  abuse  of  the  process  of  the  court.  But 
the  Act  of  1852  was  repealed  by  the  46  Ac  47  Vict.  c.  49, 
contemporaneously  with  the  coming  into  operation  of  the 
rules  of  1888.  The  preamble  of  the  Act  declares  that  it 
is  expedient  that  various  enactments  mentioned  In  the 
sohednle,  which  chiefly  relate  to  civil  procedure  or  matters 
connected  therewith,  and  which  may  be  regarded  as 
spent,  or  the  subject-matter  whereof  is  provided  for,  by 
or  under  the  Supreme  Court  of  Judicature  Act,  1873, 
and  the  Acts  amending  it,  or  rules  made  pursuant 
thereto,  be  now  expressly  and  specifically  repealed,  and 
by  section  8  provides  that  "  the  enactments  described  in 
the  schedule  to  this  Act  are  hereby  repealed  subject  to 
the  exceptions  and  qualifications  mentioned  in  this 
Act  and  in  that  schedule."  In  the  schedule  is  « the 
Common  Law  Procedure  Aot^  1852,**  except  certain  por- 
tions of  it  not  material  to  the  question  now  before  us. 
Section  5  enacts  that  the  repeid  effected  by  the  Act 
shall  not  affect,  amongst  other  things,  **  (a)  anything 
done  or  suffered  before  the  passing  of  this  Act  under  any 
enactment  repealed  by  this  Act,  or  {b)  any  jurisdiction 
or  principle  or  rule  of  law  or  equity  established  or  con- 
firmed, or  right  or  privilege  acquired,  or  duty  or  liability 
imposed  or  incurred,  or  oompensaticn  secured  by  or  under 
any  enactment  repealed  by  this  Act,**  and  It  is  contended 
that  these  words  keep  the  Common  Law  Procedure  Act, 
1852,  s.  11,  alive  so  far  as  regards  writs  issued  prior  to 
the  Judicature  Acts  coming  into  operation.  But  we 
cannot  come  to  that  conclnrion.  The  rules  under  the 
Judicature  Act  and  this  statute  ought,  we  think,  to  be 
read  together,  and,  having  regard  to  the  language  of  the 
rules,  we  are  unable  to  hold  that,  notwithstanding  the 
repeal  of  the  Act  of  1852,  the  plaintiff  can  still  act  in  a 
matter  of  civil  procedure  under  its  provisions. 

It  was  not,  in  our  opinion,  a  right  or  privilege  acquired 
within  the  meaning  of  section  5.  The  rules,  therefore, 
are  the  only  authority  under  whioh  writs  can  be  renewed, 
and  unless  they  can  be  applied  to  writs  issued  prior  to 
the  Judicature  Acts,  as  well  as  to  those  issued  since, 
there  is  no  authority  at  all  for  the  renewal  of  the  former 
class  of  writs.  For  since  the  24th  of  October,  1888,  when 
the  rules  and  46  &  47  Vict.  c.  49  came  oontem- 
pcraneonsly  Into  operation,  ord.  72,  r.  2,  cannot  be 
relied  on.  That  rule  provides  that  "where  no  other 
provision  is  made  by  the  Act  or  these  rules,  the 
present  procedure  and  practice  remain  in  force." 
As  Cotton,  L.J.,  points  out  in  In  re  Buefield,  84 
W.  B.  372,  82  Ch.  D.  128,  *<  even  if  no  other  pro- 
vision is  made,  it  is  dlfBcnlt  to  hold  that  this  rule 
keeps  on  foot  any  practice  or  procedure  contained  In  a 
repeided  statute."  *' No  person,*'  ssys  MelUsh,  L.J.,  in 
Republic  of  Quta  Riea  v.  Erlanger,  8  Ch.  D.  69,  <<  hss 
a  vested  right  in  any  course  of  procedure."  But  we  do 
not  decide  this  case  on  that  ground,  because  we  have 
come  to  the  oondusion  that  ord.  8,  r.  1,  does  make  pro- 
vision for  writs  prior  to,  as  well  ss  after,  the  Judicature 
Act  The  prefatory  note  provides  that  the  rules  shall 
apply,  unless  otherwiie  expressly  provided,  so  far  as  may 
be  practicable  to  all  proceedings  taken  on  or  after 
October  24,  1888,  In  all  causes  and  matters  then 
pending.  There  is  no  snch  express  provision,  for  what- 
ever may  be  the  construction  to  be  placed  on  <»d.  72,  r.  2, 
it  certainly  is  not  an  express  provision.  Then  ord*  8,  r  • 
1,  enacts  that  no  original  writ  of  summons  shall  be  in 
force  for  more  than  twelve  months  from  the  day  of  the 

I'  date  thereof  including  the  day  of  such  date  ;  but  if  any 
defendant  therein  named  shall  not  have  been  served 
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tberewitb,  the  plain  tiff  may  before  the  expiration  of  the 
twelve  months  appJy  to  a  oourt  or  jndge  for  leare  to 
renew  the  writ,  and  the  ooort  or  a  jndge,  if  aatisfied  that 
reasonable  efforts  have  been  made  to  serve  suoh  defend- 
ant, or  for  other  good  reasons,  may  order  that  the 
original  or  conoarrent  writ  be  renewed  for  six  months 
from  the  date  of  saoh  renewal  inolosiTe,  and  so  from 
time  to  time  daring  the  correnoy  of  the  renewed  writ, 
and  a  writ  of  summons  so  renewed  shall  remain  in  foroe 
and  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commenoement  of  the  action 
mi^  be  limited,  and  for  all  other  purposes  from  the  date 
of  the  issuing  of  the  original  writ  of  summons. 

It  is  contended  that  these  words,  whioh  are.  it  may  be 
observed,  a  repetition  of  the  words  nftd  in  the  rules  of 
1875,  do  not  apply,  and  cannot  be  oonstrued  to  include 
writs  issued  prior  to  the  coming  into  operation  of  the 
Judicature  Acts.  The  form  of  the  writ  under  the  Judica- 
ture Act  is  prescribed  by  ord.  2,  r.  8,  and  the  form, 
whioh  has  the  same  parliamentary  authority  as  the  rules 
(see  Judicature  Act,  1873,  s.  100).  indicates  a  twelve 
months  and  not  a  six  months  writ. 

The  writ  in  the  present  case  is,  of  course,  a  six  months 
writ.  But  although  it  is  a  six  months  writ,  and  in  other 
respects  in  the  form  prescribed  by  the  schedule  of  the 
Oommon  Law  Procedure  Act,  1882,  it  is  none  the  leas  an 
''original  writ  of  summons."  The  words'  are  wide 
enough,  in  our  opinion,  to  include  all  writs  of  sammons, 
and  therefore,  if  we  had  been  considering  the  matter  in 
the  interval  between  the  coming  into  operation  of  the 
Judicature  Act  and  the  repeal  of  the  Oommon  Law 
Procedure  Act,  1852,  we  should  have  held  that  the  rule 
was  applicable.  But  since  the  repeal  of  the  Act  of  1852 
we  consider  it  dear  that  the  rules  as  to  renewals  form  a 
complete  code  on  the  subject  of  renewal,  just  in  the 
same  manner  as  the  rules  as  to  service  out  of  the  juris- 
diction form  a  complete  code  on  that  subject  (see  In  re 
BnsfieJd),  and  that  they  are  capable  of  being  read,  and 
should  be  read,  as  applicable  to  all  writs  of  sammons 
whenever  issued. 

This  construction  of  the  rule  is  opposed  to  the  prevail- 
ing practice. 

The  practice  masters,  acting,  we  presume,  under  ord. 
72,  r«  2,  have  at  some  period  between  1880  and  1888 
issued  a  direction  that  '^  writs  of  summons  before  the 
Judicature  Acts  came  into  force  may  be  renewed  without 
an  order."  This  direction,  however,  has  no  statutory 
authority.  It  cannot,  in  our  judgment,  be  treated  as  a 
direction  of  the  court  under  the  Judicature  Act,  1873,  s. 
22,  and,  even  if  it  could,  it  cannot  control  the  Rules  of 
Oourt  of  1883,  which  have  parliamentary  authority,  and 
are  expressly  made  applicable  to  pending  proceedings. 

For  the  reasons  above  given,  therefore,  we  think  that 
on  the  coming  into  operation  of  the  Judicature  Act, 
1875,  and  the  rules,  the  rule  as  to  renewals  applied  to 
all  writs  whether  issued  before  or  after  the  Act. 

This  being  so,  ord.  72,  r.  2,  does  not  apply.  We  further 
think  that,  even  if  we  are  mistaken  in  our  construction 
of  ord.  8,  r.  1,  ord.  72,  r.  2,  cannot  be  relied  on  by  the 
plaintiff,  the  Oommon  Law  Procedure  Act,  1852,  now 
being  repealed,  and  there  being  no  words  in  the  repeal- 
ing statute  sufficient  to  keep  on  foot,  for  the  plaintiff's 
benefit^  the  unrestricted  power  of  renewing  this  writ 
without  an  order. 

We  should  add  that  the  defendant  has  not,  in  our 
opinion,  waived  the  irregularity,  and  accordingly  we 
order  the  service  of  this  writ  to  be  set  aside,  with  costs. 

Serviee  of  writ  tet  (uide,  nith  ooHi, 

Solicitor  for  the  plaintiff,  Henry  M,  DaUton. 

•   SoUdtors  for  the  defendant,  Tatham  4*  Procter. 


March  29,  31 ;  ApnlSS. 


Q.  B.  Biv.  (Vaugban  I 
WiUUme,  J.)  I 

Bishop  and  Othbbs  t\  Balkis  Consolidated 
Co.  {a.) 

Company^TranBfer  of  shares --Certijieatifin  fif^Waut 
of  title  in  transferor — Certifieation-^Ulti^  vire»— 
Representation  as  to  credit  or  dbility^^Lori  Tenter^ 
den's  Act  (9  &eo,  4,  e.  14),  s.  6. 

TIm plaintiffs  were  the  transferees  of  eertavs,  skans  ia 
the  defendant  company.  Before  the  transfer  farm  \ai 
been  executed  by  the  plaintiffs,  or  the  price  paid,  tkf 
stoeUbrohers  procured  the  defendants  to  place  v/oa  it 
(partly  by  tneans  of  a  stamp,  parthj  in  nrri^tfi^)  the  fd- 
lojoififf  words : — "  Certificate  lodged.  The  BalkU  G*a- 
aolitltttfd  Co,  [Limited).  J.  V.  Thomas,  far  seeretary'* 
The  defendants  subsequently  discovered  that  the  iransfertr 
had  had  no  title  to  the  shares  specified  in  the  transfer, 
and  thereupon,  notwithstanding  their  **  eertifiealien,'' 
refvsed  to  recognize  the  plaintiffs'  title  to  the  shares. 
The  plaintiffs  titen  brought  an  action  to  recover  thepriee 
of  tlie  shares  paid  by  the  brohers  upon  the  faith  of  the 
••  certification,^^ 

Held,  thatf  although  the  ''  eeriification  "  was  a  repri- 
sentation  by  the  defendants  that  a  genuine  certijieate 
covering  the  shares  denoted  by  the  number^  in  the  trans- 
fer had  been  lodged  toith  them,  and  that  the  tranrftror 
had  a  good  title  to  the  same,  and,  further,  that  suck 
representation  was  made  with  th^  intent  that  a  tkb- 
sequent  purchaser  should  act  uponit,  yet  the  action  was  »st 
maintainable,  upon  the  ground*  {I)  that  the  **ceTtifca- 
tion  "  was  ultrlk  vires,  and  (2)  that  it  was  a  repressnta' 
tation  as  to  the  credit  and  ability  of  the  transferor  mtkiu. 
the  Qth  section  of  Lord  Tenterdcns  Act,  and,  net  hHsf 
under  the  seal  qf  the  defendants,  could  not  bind  them. 

Action  tried  at  Birmingham  Assizes  before  Vaochsa 
Williams,  J.,  without  a  jury. 

The  defendants  were  a  company,  incorporated  oxuter 
the  Joint-Stock  Oompanies  Acts,  who  had  issued  tte 
whole  of  their  authorised  share  oapitaL  Sabseqaestly 
to  the  completion  of  such  issne  the  plaintiff  Bishop, 
between  February  and  the  25th  of  May,  1889,  madeoertaia 
purchases  of  BaUda  shares,  amounting  in  all  to  200, 
through  Messrs.  Blythe  &  HntchinsoD,  members  of  ths 
London  Stock  Exchange.  These  oontraota  were  earriai 
over  from  time  to  time  till  the  29th  of  June,  when  they 
were  taken  up  by  the  plaintiffs,  Messrs.  Outhbert,  of 
Birmingham,  as  the  nomineee  of  Mr.  Bishop.  The  mcngf 
fox  taking  up  the  shares  was  not  provided  by  Cnthberli^ 
but  by  Bishop,  who,  however,  was  credited  by  Outhbofti 
in  account  current  with  the  amount  so  paid  by  him  for 
the  purpose  of  taking  up  the  shares. 

The  facts  as  to  the  taking  up  the  shares  appeared  to 
have  been  as  follows  :~- 

In  June,  1889,  a  clerk  of  Blytiie  &  Hntehlaioe, 
took  to  the  oflloes  of  the  Balkis  Co.  a  transfer  of 
1,000  shares  by  one  Powter  to  one  LapUm,  whSeli  ht 
delivered  to  the  company  in  exohange  lor  transfer  re- 
ceipts, and  on  the  4th  of  July  went  back  to  the  oflloe  of 
the  company  with  these  transfer  reoeipta,  aad  la  ox- 
change  got  certification  on  a  transfte  by  Tupfeoa  to 
Oathberts.  The  words  of  oertlficatioa  were.  **  Oertilesis 
lodged.  The  Balkis  Oonsolidated  Go.  (Limited}.  J.V. 
Thomas,  for  seoretary/'  All  theee  words,  exsept  As 
signature  '^  J.  V.  Thomas  *'  and  the  word  *<  for,"  een 
printed  with  an  impressed  stamp.  Hutehinson  wss 
acting  as  the  agent  of  Lupton,  the  vendor,  in  getting  A> 
certification. 

It  was  in  the  ordinary  oourse  of  the  defendants'  |ine- 
tice  to  grant  snob  eertifloation  if  they  were  satisAsd  tksl 

(a.)  Reported  by  Q.  E.  Palst,  Esq.,  Barrister-at-Lsv.; 
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High  Ooubt. 


Bishop  and  Others  v.  Balkis  Consolidatbd  Go. 


HioK  Court. 


Lhe  tnDBletoi  was  entitled  to  the  shares  speoified  in  the 
transfer. 

Hafeohinaon,  having  obtained  the  oertifioation  on  the 
3th  of  Jalj  aa  the  agent  of  Bishop,  paid  Lnpton  £38  Ids., 
the  prioe  of  the  shares,  and  was  repaid  by  Bishop  on  the 
nth  of  Jnly.  Hntohinson  having  in  the  meanwhile, 
iboat  the  9Ui  of  Jnly,  sent  to  Cnthberts  the  transfer, 
[lnpton  to  Cnthberts,  with  the  oertifioation  on  it,  Onth- 
Mrts  sent  up  this  transfer  to  the  company  on  the  1 1th 
)f  July  for  registration,  and  it  appeared  by  the  oompany*s 
reoeipt  on  the  transfer  that  the  oompany  reoeired  the 
krtnsfer  for  registration  on  the  11th  of  Jnly  and 
registered  the  tnuisfer  on  the  22nd  of  that  month  ;  but 
bbe  payment  of  Bishop's  oheqae  was  in  no  sense  made 
an  the  faith  of  the  company's  reoeipt  of  the  11th  of 
loly. 

The  oompany,  having  registered  the  transfer,  pro- 
Deeded  on  the  6th  of  AugoBt  to  seal  oertifioates  in  favour 
of  Messrs.  Onthbert,  and  on  the  22ad  of  August  sent  the 
Bsrtifioate  to  Messrs.  Onthbert.  Bishop  did  not  appear 
to  have  seen  this  oertifioate  until  after  the  20th  of 
September,  when  he  sold  100  Balkis  shares  to  one 
Witsoo.  On  the  1st  of  October  Cnthberts  sent  to  the 
oompany  the  oertifioate  and  the  transfer,  Cnthberts  to 
WatsoD,  for  oertifioation,  and  on  the  4th  of  October  the 
oompany  refused  to  certify  the  transfer  of  the  whole  of 
the  ehares  on  the  grtend  that  Lupton  had  never  been 
entitled  to  135  of  the  shares  transferred  by  him  to  Cuth. 
heiti,  certain  of  which  shares  were  included  in  the 
tnuBfer  by  Measrs.  Onthbert  to  Watson. 

/.  Jhtgdaldj  Q.C,  and  Siiffo  Young,  for  the  plaintiffs. 

H.  D,  Cheene,  Q.  (7.,  and  A»  Z  Lamence^  tot  the  de- 
fendants. 

April  25.— Vauqhan  Williams,  J.^The  first  ques- 
tiou  which  arises  is  whether  Bishop,  independently  of  the 
iflsiie  of  the  share  certificates  to  Cutiiberb^,  has  any  cause 
of  action  against  the  company  by  reason  of  the  oertifioa- 
tioQ  of  the  tzanafer,  Lupton  to  Cnthberts,  and  the  pay- 
ments made  on  the  face  of  it.  If  there  is  a  cause  of 
aofeion  it  is  because  Bishop  acted  upon  the  faith  of  the 
lepreaentation  made  by  the  company  in  certifying  the 
transfer ;  and  assuming  that  Bishop  would  have  a  cause 
of  iotion  if  the  transfer  hai  purported  to  be  to  him,  it 
makes,  in  my  opinion,  no  difference  that  the  transfer 
pnrported  to  be  to  Outhberts,  as  his  nominees,  and  not  to 
himself.  The  damage  sustained  by  Bishop  in  either  case 
ia  precisely  the  same. 

Kow,  in  order  that  Bishop  should  have  a  good  cause  of 
aotioa  it  is  necessary,  first,  that  the  oompany  should,  by 
oertifioation  of  the  transfer,  have  represented  that  a 
gsnoine  certificate  covering  the  shares  in  question  had 
heen  lodged  with  them.  As  to  this  I  find,  as  a  matter 
of  faot,  that  this  is  the  meaning  of  the  certification. 
Ssoondly,  it  is  essential  to  the  cause  of  action  that  the 
oertiflcation  should  have  been  made  in  order  that  a 
sobseqoent  pnrohaser  might  act  upon  it.  I  find  as  a  faot 
that  it  was  so  made :  the  transfer  mentions  Cnthberts  as 
tte  transferees,  but  the  representation,  in  my  opinion, 
vas  made  as  mnoh  to  Bishop,  the  nndiscloaed  prinoipal 
qI  Gathberts,  b^  to  Measrs.  Onthbert.  Thirdly,  it  is 
•Msntial  to  the  cause  of  action  that  Bishop  should  have 
MBUuned  damage  by  aoting  on  this  representation  of  the 
iompany ;  it  seems  olear  that  Bishop  did  sustain  damage 
to  the  extent  of  A^  15s.,  which  Hutohinaon,  the  broker, 
Nd  on  the  faith  of  the  oertifioation.  It  was  urged  in 
ttgament  that  there  was  another  oondition  essential  to 
ti^  oause  of  action — via.,  that  the  representation  of  the 
jonpany  should  have  benn  made  in  the  conrse  of  some 
mf  owing  by  the  oompany ;  bnt  I  do  not  think  that  is 
Wl  it  is  suffloient,  in  mj  opinioo,  that  the  oompany 
pMMs,  for  the  purpose  of  making  the  shares  of  its 
Nmbers  more  marketable,  to  supplement  oertifioatea 
With  this  sort  of  oertifioation,  with  the  intention  that 


such  certification  should  be  treated  by  buyers  as  a 
voucher  of  title.  It  is  true  that  in  the  judgments  of 
Gookbum,  O.J.,  and  Blackburn,  J.,  In  In  re  Bahia  and 
San  Franeiioo  Raituoay  Co.^  16  W.  B.  86^* L.  B.  3  Q.  B. 
684,  some  stress  is  laid  upon  the  fact  that  there  was  a 
statutory  obligation  on  the  oompany  to  issue  the  certifi- 
cates whioh  raised  the  estoppel  In  that  case  ;  whereas  in 
the  present  case  there  is  no  duty,  statutory  or  otherwise, 
to  impress  oertifioation  on  the  transfers,  but  if  the  judg- 
ment and  the  observations  of  the  judges  during  the  argu- 
ment are  looked  at,  it  will  be  seen  that  the  mention  of 
the  statutory  duty  is  not  as  an  essential  of  the  estoppel, 
but  merely  for  the  purpose  of  pointing  out  that  the 
declaration  contained  in  the  oertifioate  is  intended,  not 
only  as  a  voucher  as  between  the  oompany  and  its  mem- 
bers, but  also  as  a  voucher  to  the  public  at  large  who 
might  wish  to  deal  with  the  shareholder.  Duty  ia 
essential  to  an  action  of  negligenoe  or  estoppel  by  reason 
of  negligence,  but  not  to  an  action  claiming  compensa- 
tion for  damages  sustained  by  acting  on  representations 
made  for  the  purpose  that  they  should  be  acted 
on. 

It  is,  however,  urged  on  behalf  of  the  Balkis  Co.  that 
the  giving  of  these  certifications  is  ultrd  vires,  and  that 
the  directors  themselves,  and  a  fortiori  the  clerk  of  the 
direotorsi  have  no  authority  to  give  such  certification.  If 
I  were  free  to  decide  this  case  according  to  my  own  view 
of  the  law,  I  should  hold  the  defendants  estopped,  and 
should  hold  that  the  giving  of  such  certifications  were 
not  uUrd  vires.  The  certifications  are  merely  represen- 
tations made  in  the  ordinary  course  of  business  by  the 
oompany  in  respect  of  a  matter  as  to  whioh  the  company 
had  a  statutory  duty  and  statutory  authority — namely, 
the  issoe  of  certificates,  and  can  only  be  ultrd  viree  in 
the  sense  that  a  letter  addressed  to  the  transferor  would 
be  stating  that  he  had  lodged  snob  and  such  a  certificate 
with  the  oompany. 

Bnt  even  assuming  that  the  certification  is  a  represen- 
tation by  a  clerk  made  in  the  course  of  business  so  as  to 
bind  the  company,  recognized  in  Swift  v.  Jewthtry,  22 
W.  B.  319,  L.  R.  9  Q.  B.  301,  and  acted  on  in  Shaw  v. 
Port  Philip  Gold  Mining  Co,,  82  W.  R.  771,  13  Q.  B.  D. 
103,  yet  the  effect  of  the  case  of  British  Mutual  Bank- 
ing Of.  V.  Chamwood  Ibreet  Railway  Co,^  35  W.  R. 
590,  18  Q.  B.  D.  714,  would  seem  to  be  that  the  oom- 
pany is  not  liable,  by  reason  that  the  company  have  no 
power  to  bind  themselves  to  the  consequences  of  any 
such  answer,  because,  if  the  company  could  so  bind 
themselves,  the  company  would  be  estopped  from  deny, 
ing  the  existence  of  the  certificate  referred  to  in  the  cer- 
tification, and  no  corporate  body  can  be  bonnd  by 
estoppel  to  do  something  beyond  its  powers.  The  present 
case  does  not,  of  course,  fall  within  the  Chamwood 
Forest  Railway  Co**s  case  so  far  as  the  facts  are  con- 
cerned, because  there  was  no  evidence  nor  suggestion 
before  me  that  the  clerk  of  the  defendant  company  was 
aoting  for  his  own  benefit  in  making  the  certification, 
bnt  it  does  seem  to  me  to  fall  dearly  within  the  prin- 
ciple of  that  decision.  I  am  afraid  that  I  do  not  quite 
understand  the  judgment  in  the  Chamwood  Ibrest  Bail- 
way  Co.^s  casOf  because  I  find  it  difficult  to  assent  to  it, 
and  because  I  cannot  reconcile  the  doctrine  as  to 
estoppel  against  corporations  contained  in  those  judg- 
mente,  with  the  doctrine  laid  down  by  the  Court  of 
Queen's  Bench  in  In  re  Bahia  and  San  Franolsoo  Rail- 
way Co,,  for  it  seems  to  me  that  the  Bahia  and  San 
Franoisoo  Railway  Co.  had  no  power,  nnder  the  25th 
section  of  the  Companies  Act,  1862,  or  otherwise,  to 
issue  shares  beyond  the  limit  in  the  special  Act  any 
more  than  the  Chamwood  Forest  Railway  Co.  had  to 
issue  the  debentures,  and  that  although  the  31st  section 
empowers  and  oasts  on  companies  created  nnder  the 
Companies  Acts  the  duty  of  issuing  oertifioatea  specify- 
ing shares  held  by  any  member  of  the  company,  yet  this 
power  or  da^  does  not  enable  the  company  to  iBBue  cer- 
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tifioates  in  respeot  of  shares  which  have  not  in  fact  been 
issued  by  the  oompanjr. 

It  is  olear,  however,  that  the  Court  of  Appeal  did  not 
mean  to  overrule  InreBahiaand  San  Franoisco  Eaihvay 
Po.f  which  was  not  mentioned  in  the  argument  or 
judgment,  and  although  it  might  well  be  argued  from 
that  case  that  as  a  company  can  estop  itself,  by  the  issue 
of  a  certificate,  from  denying,  for  the  purpose  of  an* 
action  for  damages,  the  genuineness  of  shares  whioh  it 
had  no  power  to  issue,  so  a  company  may,  by  representa- 
tions made  on  its  behalf  by  its  officers,  estop  itself  from 
denying  that  such  a  certificate  has  been  issued,  and  it 
will  be  observed  from  an  observation  made  by  Lush,  J., 
in  that  case  that  he  seems  to  have  considered  that  the 
estoppel  might  have  been  raised  as  well  by  writing  a 
letter,  as  by  issuing  a  certificate ;  yet  on  the  whole  I 
think  that  the  statutory  power  and  duty  to  issue  certifi- 
cates distinguish  the  two  cases,  and  I  have  no  right, 
whatever  I  may  think  of  the  decision,  to  disregard 
what  seems  to  me  the  spirit  of  the  decision  in  BritUh 
Mvtval  Banking  Co,  v.  Chamtvood  Ifbrett  Bailway 
Co. 

It  is  further  urged  that  the  company  is  not  liable, 
because  the  certification,  being  a  representation  as  to 
credit  within  9  Geo.  4,  o.  14,  oculd  not  bind  the  company 
unless  under  the  seal  of  the  company.  The  case  of 
Snonn  v.  Fhillipa,  8  A.  &  E.  457,  shows  that  a  re- 
presentation as  to  the  possession,  by  the  party  making 
the  representation,  of  title  deeds  of  a  person  seeking  to 
get  credit  on  the  faith  of  the  title  deeds  may  be  a  re- 
presentation within  the  statute,  if  the  representation  is 
made  for  the  purpose  that  the  owner  of  the  title  deeds 
may  be  trusted,  and  it  is  extremely  difficult  to  say  that  a 
1  epresentation,  which  is  made  for  the  purpose  of  giving 
the  holder  of  shares  facilities  for  dealing  with  and  trans- 
ferring his  shares,  is  not  a  representation  made  concern- 
ing the  credit,  ability,  or  dealings  of  the  shareholder. 
It  is  clearly  a  representation  made  as  to  his  ability  to 
transfer,  and  made  for  the  purpose  of  enabling  the  share- 
holder to  obtain  payment  of  the  price  of  the  shares  pur- 
ported to  be  transferred. 

Upon  the  ground,  therefore,  that  the  facta  of  this  case 
bring  it  within  the  principle  of  the  decision  in  the 
Chamwood  Forett  Railway  CoJi  ea*e^  and  also  upon  the 
ground  that  the  representa^on  contained  in  the  certifica- 
tion is  a  representation  as  to  the  ability,  credit,  or  deal- 
ings of  the  person  for  whom  credit  is  sought,  I  hold,  so 
far  as  the  issue  of  the  certification  is  concerned,  that 
although  I  have  found  in  fact  that  the  certification  was 
made  for  the  purpose  of  being  acted  upon,  and  was 
made  to  the  brcicer  as  the  agent  of  the  vendor  Lupton, 
and  although  I  find  that  the  money  was  paid  on  behalf 
of  Bishop  upon  the  faith  of  that  certification,  and  that 
Bishop  has  been  damaged  to  the  extent  of  £88  16s.,  yet 
I  fed  bound  to  come  to  the  conclusion  that,  for  the 
reasons  I  have  given,  the  company  are  not  liable. 

So  far  I  have  dealt  with  the  case  independently  of  the 
issue  of  the  certificates.  I  have  said  during  the  course 
of  the  trial  that  I  thought  any  amendment  ought  to  be 
made  which  was  necessary  to  raise  the  question  between 
the  parties  as  appears  by  the  evidence  taken  before  me ; 
but  I  am  of  opinion  tLat  the  issue  of  the  certificates 
gives  no  cause  of  action  whatever  to  Bishop  or  to 
Cnthbects,  because  in  my  opinion  neither  Bishop  nor 
Onthberts,  upon  the  evidence  before  me,  sustained  any 
damage  whatever,  or  altered  their  position  in  any 
respeot  to  their  detriment,  by  reason  of  the  issue  of  those 
certificates,  and  I  do  not  see  that  any  amendment  which 
could  be  made  would  assist  the  plaintiffs,  or  either  of 
them,  in  this  respect.  It  may  very  well  be  that  Bishop 
in  point  of  fact  was  damaged,  because  Bishop  may  have 
bad  to  pay  damages  to  Mr.  Watson,  the  person  to  whom 
he  sold  in  October,  1889  ;  but  there  is  no  evidence 
before  me  of  Bishop  having  to  pay  any  such  damages  or 
having  sustained  any  damage  by  reason  of  his  non-per- 


formance of  that  contract.    Under  these 

my  judgment  will  be  for  the  defendants,  with  costs. 

Judgment  for  the  defendantt. 

Solicitors   for   the   plaintiflEs,    Woodeaek,  Bfltn^  k 
Parker,  for  Rowley  ^  Chatmn,  Birmingham. 

Solicitors  for  the  defendants,  Stretton^  BUliMrd,  ZWe, 
Jf  Newman, 


IN  BANKRUPTCY. 


April  l€. 


Q.  B.  Div.  (Cave,  J.) 

Ux  parte  Deimab. 
In  re  Hebepath  &  Delsiab.  {a.) 

Bankrvptoy^Proof—Surety^liight  of  iureiy  t§  pmf 
before  payment  —  PracUee  —  Bankrvjitey  Act,  1S83 
(46  4'  47  Viet.  e.  62),  *.  87. 

Under  ike  provisiont  of  tecHon  87  iff  ike  Banhmfttii 
Act,  1888,  tke  turety  of  a  bankrupt  it  eniitUd  t$  pmt 
against  tke  hankntpft  etiate,  altkougk  he  kat  n^  paid 
the  debt  for  which  ke  is  liable.         i 

Appeal  by  a  creditor  agunst  the  rejection  bj  the 
trustee  in  the  bankruptcy  of  a  proof  of  debt  tendeicd 
against  the  bankrupt's  estate. 

The  case  raised  the  question  ao  to  the  right  of  t 
person  who  is  in  the  position  of  a  surety  for  the  bsnknipc 
to  prove  sgainet  the  bankrupt's  estate  before  be  bss  ben 
called  upon  to  pay  the  money  for  whioh  he  is  so  Uafak 

At  the  date  of  the  receiving  order  the  bankrupt,  A  F. 
Delmar,  was  liable  under  a  covenant  in  a  deed  bestisf 
date  the  28rd  of  August,  1886,  to  pay  to  one  Him 
Oreen  during  her  life  an  annuity  of  £150  by  qusitrrl; 
payments,  and  in  the  event  of  her  death  to  psj  ts 
annuity  of  £50  to  each  of  her  two  children  until  they 
should  reach  the  age  of  twen^-five  years. 

By  this  deed  the  appellant,  who  was  the  father  of  tbe 
bankrupt,  became  surety  for  him  for  the  paymest  of 
these  annnitieB,and  had  actually  paid  a  sum  of  £175,  for 
which  proof  was  allowed. 

The  liability  of  the  appellant  aa  surety  was  also  valood 
at  a  sum  of  £1,411,  but  the  proof  tendered  in  respeot  of 
this  sum  was  rejected  by  the  trustee  on  the  grovnd  tkit 
the  creditor  was  not  entitled  to  prove  as  surety  sntil  be 


had  paid  the  debt,  and,  further,  that  he  was  not  osder 
any  liability,  and  was  in  any  case  a  seoored  creditor  wbo 
had  not  valued  or  given  up  his  security. 

The  creditor  now  appealed  against  the  rejeotian  of  Ui 
proof. 

Serbert  Seed,  for  the  appellant— The  deed  of  tie 
23rd  of  August,  1886,  zeoitea  that  on  the  death  of  a  per- 
son named  Walmealey  a  sum  of  £15, 000  in  Coasob  «■ 
left  by  him  to  his  daughter,  Jane  Delmar,  the  BMthsrrf 
the  bankrupt,  for  life,  and  after  her  death  to  her  haibsnd, 
the  present  appellant,  for  his  life,  and  after  his  deslfa  is 
such  child  as  Mrs.  Delmar  might  appoint.  The  bsak- 
rupt  was  the  only  son  of  Mrs.  Detanar,  and  in  188S  ibi 
executed  a  power  of  appointment  in  his  favour.  Uk 
further  recited  that  the  bankrupt,  being  deniOM  of 
settling  an  annuity  on  Mrs.  Gxeeo,  charged  his  istawt 
in  the  fund  with  the  payment  of  the  annuity,  sad  tlit 
his  father  joined  in  the  deed  as  surety,  the  foad  beii| 
charged  finally  to  indemnify  the  appellant  acaiaitaqr 
payments  which  he  might  be  compelled  to  maks.  If  tbe 
creditor  cannot  prove  until  he  has  actually  paid  he  ess 
never  prove  at  idL    The  annuities  go  on  f!or  tM^-^ 

(tt.>  Reported  by  0.  F.  Mobemx,  Esq.,  BsIIi•«^^•«• 
Law. 
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yean  at  any  rate,  and  by  that  time  the  bankruptcy  will 
be  wound  np.  HoreoTer,  the  ease  clearly  falls  within  the 
words  of  section  37  of  the  Bankraptoy  Aot,  1888.  The 
section  proTides  that  *'  all  debts  and  liabilities,  present 
or  fntnre,  certain  or  contingent,  to  which  the  debtor  is 
subject  at  the  date  of  the  receiving  order  or  to  which  he 
may  become  subject  before  his  discharge  by  reason  of  any 
obligation  inoorred  before  the  date  of  Uie  reoeiTing  order, 
shall  be  deemed  to  be  debts  provable  in  bankruptcy."  I 
admit  that  the  courts  formerly  held  that  a  surety  could 
not  prove  until  payment,  but  those  decisions  turned  on 
the  particular  words  of  the  Act  then  in  force,  and  the 
words  of  the  present  Aot  are  wide  enough  to  include  this 
claim.  The  appellant  has  clearly  no  security,  but  if  he 
has  he  ia  quite  willing  to  give  it  up. 

Lane,  Q.O.,  for  the  trustee.  —  The  terms  of  sec- 
tion 87  are  very  wide,  bat  unless  the  position  of  a 
snrety  is  altered  by  this  section  it  is  clear  he  cannot 
prove  untii  payment.  The  question  of  a  surety  was 
always  dealt  with  as  a  special  matter  of  legislation  up  to 
the  Aot  of  1869,  and  it  ia  not  extreme  to  say  that  section 
87  could  not  be  meant  to  include  the  special  subject  of 
sureties,  which  had  been  before  specially  dealt  with. 
Upon  the  words  of  eeotion  37,  as  it  stands,  there  seems  to 
be  no  reason  why  the  liability  of  a  surety  should  not  be 
included  just  the  same  aa  any  other  contingent  liability. 
Bit  if  the  Uabilil7  can  be  proved,  is  that  liabUity  one 
whioh  can  be  fairly  estimated  ?  That  cannot  be,  when 
another  fund  is  liable.  [Cave,  J. — ^The  estimate  may 
make  allowance  for  the  probability  that  a  great  number 
of  these  payments  will  come  out  of  the  estate.]  In  any 
case  the  estimate  now  set  up  is  wrong.  The  actuary  who 
made  the  estimate  has  not  taken  into  any  account  that, 
at  some  time  or  other,  there  will  be  a  fund  available. 
The  amount  proved  for  is,  therefore,  clearly  incorrect. 

Oayb,  J, — The  best  way  for  me  to  dispose  of  this  case 
18  to  declare  that  the  creditor  is  entitled  to  prove  for 
something  and  leave  it  to  be  determined  for  what  amount 
the  proof  ahaU  stand.  I  decide  that  the  liabiUty  is  a 
provable  linbility,  and  that  there  can  be  a  proof  of  some 
kind  tendered.  The  case  must  then  stand  over  for  the 
parties  to  settle  what  the  amount  of  the  proof  is  to  be, 
and  there  will  be  liberigr  to  apply. 

Order  accordingly. 

Solicitors  for  the  creditor,  Richardson  S  Sadler, 

Solicitors  for  the  trustee,   Travere,  Smith,  db  Braith^ 


l^ouM  Of  Eor1ii0. 


^rom  0.   A.  ?  Dec.  12,  13, 1889 ; 

(Sngland).  S  Apiil  22, 1890. 

Lawbancb  p.  Noeebys.  (a.) 

BMvU  of  LimiiaiionBiZ  A  4  Wm.  4,  c.  27),  a.  28— 
Concealed  fraud -^  YtoKiHoue  action  ^Striking  out 
statement  of  ciaim» 

Should  a  plainiife  claim  to  land  U  larred  hy  the 
Statute  of  Limitationi  (3  <fe  4  mU.  4,  c  27)  uhUae  he 
can  thow  that  he  has  been  frauduUnUy  deprived  of  it, 
vnihin  the  2Qth  eedion^  it  ie  teeential  for  Mm  to  prove 
j^  ^9  or  eome  person  through  whom  he  daime,  ha$ 
*w»  deprived  of  hie  land  ly  the  particular  fraud 
Pjy»a(/,  and  further,  that  it  could  not,  wUh  reaeanahle 
awt^ence,  have  been  known  or  diecovered  for  a  longer 
P^^M  than  the  statutory  one   before  the  action  was 


(o*)  Beported  by  Oha3Jm  H.  GnAnoN,  Esq.,  Barrister- 
at-Iiaw. 


The  allegatione  of  fraud  in  euoh  an  action  muei  he 
deflniie  and  precise,  leading  to  the  reaeonable  inference 
that  the  fraud  complained  of  was  the  cause  of  the  de- 
privation.  In  the  abeenee  of  such  avermetiU  the  oouirt 
may  dismiss  the  action  as  an  abuee  of  the  powers  of  the 
court* 

This  was  an  appeal  from  an  order  of  the  Oourt  of 
Appeal  (39  Oh.  B.  213,  37  W.  R.  Dig.  145)  dismissing 
the  action  as  vexatious  and  oppressive  and  an  abuse  of 
the  process  of  the  oourt. 

Warmington^  Q.O.f  and  Upfohn,  for  the  appellant 

flighff  Q'(^'f  J^M,  Q.O.,  and  W.  B,  Trevslyan^  for 
the  respondents,  were  not  called  on. 

The  whole  proceediugs  in  the  case  will  be  found 
stated  in  Lord  Herschell's  judgment. 

April  22. — Lord  Hbbbohxll.— This  is  in  some  respects 
an  extraordinary  case.  The  present  appelianf,  who  is 
the  plaintiff,  commenced  an  action  in  the  Queen's 
Bench  Division  in  June,  1886,  against  the  same  defend- 
ants, claiming  to  recover  possession  of  the  Towneley 
Estate,  in  the  county  of  Lancaster.  By  his  statement  of 
claim  he  alleged  title  alternatively,  as  the  heir-at-law  of 
Biehard  Towneley,  who  died  in  1706,  and  as  the  heir- 
at-law  of  Jonathan  Lawrence,  the  younger,  who  died, 
seised  of  the  premises  claimed,  in  1816.  A  summons 
was  taken  out  to  dismiss  the  action  on  the  ground  that 
so  reasonable  cause  of  action  was  disclosed,  and  that  it 
was  frivolous  and  vexations.  This  summons  was 
referred  by  the  judge  at  chambers  to  the  Divisional 
Oourt,  and  whilst  the  matter  was  pending  there  the 
app^ant  took  out  a  summons  for  leave  to  amend,  whioh 
was  also  referred  to  the  Divisional  Oourt  to  be  heard 
with  the  other  summons.  The  proposed  amendmentB 
were  framed  with  the  view  of  showing  such  a  concealed 
fraud  as  would  prevent  the  lapse  of  time  operating,  by 
virtue  of  the  Statute  of  Limitations,  as  a  bar  to  the  action. 
Li  the  result  the  court  made  an  order  dismissing  the 
action.  This  was  admitted  to  be  inevitable  unless  the 
proposed  amendments  were  allowed  ;  and  the  court  con- 
sidered that  under  the  drcumstances  before  them  leave 
to  amend  ought  not  to  be  granted.  The  present  action 
was  then  brought  in  the  Ohancery  Division  against  the 
same  parties,  upon  the  same  titie,  and  to  reoover  the 
same  estate,  the  allegations  designed  to  avoid  the  opera- 
tion of  the  Statute  of  Limitations  comprising  those  em- 
bodied in  the  proposed  amendments.  Where  an  action 
ie  thus  brought  on  a  title  which  accrued  more  than 
seventy  years  ago,  to  dispossess  those  who,  or  whose  pre- 
decessors, have  been  in  possession  during  that  length  of 
time,  it  is  obvious  that  the  allegations  by  whioh  it  is 
sought  to  prevent  the  statute  being  a  bar  need  to  be 
closely  scrutinized. 

I  will  first  call  attention  to  what  a  plaintiff  must 
prove  in  order  to  oust  the  ordinary  operation  of  the 
statute.  The  Act  says:  <'In  every  ease  of  a  con- 
cealed fraud,  the  right  of  any  person  to  bring  a  suit 
in  equity  for  the  recovery  of  any  land  or  rent  of  whioh 
he,  or  any  person  through  whom  he  claims,  may  have 
been  deprived  by  such  fraud,  shall  be  deemed  to  have 
first  accrued  at,  and  not  before,  the  time  at  which  such 
fraud  shall,  or  with  reasonable  diligence  might,  have 
been  first  known  or  discovered.**  It  is  not  enough, 
therefore,  to  prove  a  concealed  fraud;  the  person 
bringing  the  suit  must  show  that  he,  or  some  person 
through  whom  he  claims,  has  been  by  such  fraud 
deprived  of  the  land  which  he  seeks  to  reoover,  and  that 
the  fraud  could  not  with  reasonable  diligence  have  been 
known  or  discovered  more  than  the  statutory  period 
before  the  action  was  brought. 

I  proceed  now  to  consider  the  allegations  made 
in  the  statement  of  daim.  It  is  noteworthy  at 
the  outset  that  testamentary  disposition  has  been 
apparently  unknown  in  the  family,  for  every  person 
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named  ia  the  pedigree  is  alleged  to  hare  died  in- 
testate. The  conneoting  link  between  the  families 
•of  TowDelej  and  Lawrence  is  said  to  have  been  Mary, 
the  daughter  of  Richard  Towneley,  who  married  one 
John  Lawrance,  and  died  in  America  in  1742.  She 
'became  heiress  of  Richard  Towneley  on  the  failure  of 
the  issue  of  his  son  Charles.  When  this  e?ont  occurred 
is  not  stated,  but  it  appears  to  ha've  taken  place  many 
jears  before  1816,  for  it  is  alleged  that  Jonathan  Law- 
Tance,  the  younger,  was  "for  many  years,  and  until 
shortly  before  his  death,  out  of  possession  of  the  pre- 
mises." He  came  from  America,  where  he  resided,  to 
•establish  his  title  to  the  property,  but  at  what  date  is 
not  etated.  He  employed  solicitors  in  England,  and 
'brought  an  action  or  actions,  in  what  court  does  not 
-appear.  Ho  made  a  compromise  with  one  John  Towneley, 
^hose  position  in  regard  to  the  property  is  not  disclosed. 
'"Partly  by  means  of  such  actions,  and  partly  under  or 
by  virtue  of  the  deed  of  compromise,"  Jonathan  Law- 
Tance  recovered  possession  of  the  Towneley  Estates.  He 
-died  in  1816,  seised  in  fee  and  in  possession  of  those 
estates.  He  left  behind  him,  as  his  heir-at-law,  bis  son, 
Lebius  Lawrence,  who  was  then  grown  up,  and  had  a  son 
born  to  him  two  years  afterwards.  Bat  until  1886 
Lebius  Lawrauce  and  the  persons  claiming  under  him 
remained  ignorant  of  their  title  to  the  property.  That  is 
the  story  told  in  the  statement  of  claim. 

The  story  of  the  fraud,  which  is  said  to  be  a 
concealed  fraud  within  the  meaning  of  the  Statute 
o<  Limitations,  and  to  have  deprived  Lebius  Law- 
rance  and  those  claiming  under  him  of  the  pro- 
perty in  question,  is  equally  singular.  It  is  this :  On 
the  death  of  Jonathan  Lawrance  bis  solicitors  in  Eng- 
land, who  had  in  their  possession  the  evidences  of 
bis  title  and  the  deed  of  compromise,  were  about  to 
communicate  to  Lebius  Lawrence,  whose  address  in 
America  they  knew,  the  facts  that  his  father  had 
recovered  the  estates  and  died  intestate  seised  of  them. 
But  John  Towneley,  the  party  to  the  deed  of  com- 
promise, having  wrongfully  taken  possession  of  the 
Towneley  Estates,  intervened  and  fraudulently  induced 
them  not  to  make  the  communication.  He  further 
fraudulently,  and  with  intent  to  deprive  Lebius  Law- 
rence of  the  property,  induced  the  solicitors  to  deliver 
to  him  the  evidences  of  Jonathan  Lawrence's  title  to  the 
property,  including  the  deed  of  compromise,  and  having 
thus  obtained  possession  of  them,  he  fraudulently,  and 
with  the  intent  aforesaid,  destroyed  those  documents. 
It  is  itlso  alleged  that  John  Towneley  fraudulently,  and 
with  the  same  intent,  procured  to  be  taken  up  and 
destroyed  the  tombstone  erected  over  the  grave,  at 
Walpole,  in  the  State  of  Massachusetts,  of  Mary 
Towneley,  afterwards  Mary  Lawrance,  and  her  husband, 
*'  on  which  certain  material  particulars  establishing  the 
identity  of  the  said  Mary  Towneley,  aod  certain  material 
particulars  of  her  family,  were  inscribed,"  Lebius  and 
his  sou  being  ignorant  of  the  facts  inscribed  on  the 
ombstone. 

Asenming  that  it  coiild  be  proved  that  the  solicitor 
abstained,  at  the  in»tance  of  John  Towneley,  from 
'Commuuicatiog  to  Lebius  Lawrance  the  facta  with 
which  they  would  otherwise  have  made  hiili  acquainted, 
bow  would  this  show  that  the  non-communication  of 
these  facts  by  the  solicitors  deprived  Lebius  Lawrance  oi 
his  successors  in  title  of  the  estate  P  It  does  not  appear 
•to  me  to  be  a  natural  or  necessary  consequence.  He 
knew  that  he  was  the  heir-at-law  of  his  father,  and  I 
take  it  that  he  knew  also  that  his  father  had  gone 
from  America  to  England  for  the  purpose  of  establish- 
ing bis  title  to  the  estate.  I  say  this  because  in  para- 
.grapb  D.,  where  the  state  of  ignorance  of  Lebius 
•Lawrance  at  the  time  of  Lis  father's  death  is  as  to 
•oertain  facts  elaborately  averred,  he  is  not  alleged  to 
baTO  been  ignorant  of  this.  An  heir-at-law  of  one  who, 
as  far  as  appeared  to  him,  bad  died  intestate  (for  if  he 


knew  nothing  of  any  will  be  would  naturally  i 
this)  would  ordinarily  be  led  to  make  inquiries  for  tbci 
purpose  of  ascertaining  what  property  bis  aneetter  had 
died  possessed  of,  and  the  more  so  if  he  knew  thsttte 
person  to  whom  he  was  heir  laid  claim  to  an  estate,  sad 
had  shortly  before  his  death  gone  to  Bogkad  to  estib- 
lisfa  his  title  to  it.  The  fraud,  if  commitfeed,  shut  ap  oas 
avenue  only  by  which  Lebius  Lawrance  oould  have 
ascertained  bis  rights ;  it  left  all  others  open.  And  I 
am  not  prepared  to  say  that,  if  it  were  proved  beyond 
doubt,  it  would  make  good  the  essential  elemeat  ia  ths 
chain  of  proof — namely,  that  thn  plaintiff  had  thereby 
been  deprived  of  the  estate.  What  ia  there  to  thorn 
that,  in  spite  of  the  fraud,  Lebius  or  his  suoeeesor might 
not  with  diligence  have  ascertained  their  rights?  Ko 
circumstances  are  stated  here  to  show  how  in  thn  preseat 
case  the  fraud  had  an  effect  which,  as  I  have  said,  doa 
not  appear  to  me  to  be  a  natural  or  necewary  conse- 
quence of  it.  This  was  the  view  taken  by  Stirling,  J. ; 
and  I  thiuk  the  same  observation  applies  to  the  sag- 
gested  destruction  of  the  tombstone.  What  is  tbere  to 
show  that  Lebius  Lawrance  or  his  sucoeseora  kaew  of 
the  existence  of  the  tombstone  or  would  have  done  so 
but  for  its  destruction,  or  that  with  due  diligence  thsy 
could  not  otherwise  have  ascertained  the  facts  whieb 
they  would  have  derived  from  an  inapection  of  it? 
Stirling,  J.,  however,  thought  the  allegation  that  John 
Towneley  had  fraudulently  obtained  poesession  of  the 
deed  of  compromise  and  other  evidences  of  title  sad 
destroyed  them  would,  if  established,  be  soffideat  to 
sustain  a  charge  of  concealed  fraud  within  the  measiog 
of  the  statute.  The  Court  of  Appeal  expressed  do 
opinion  upon  this  point,  X  propose  to  take  the  sane 
course.  But  I  must  observe  that  it  ia  not  stated  bov 
or  when  the  fraud  was  discovered.  For  aught  that 
appears,  so  far  as  the  facts  are  stated,  the  rights  of  tbe 
appellant's  predecessors  might  have  been  aseertaiaed, 
and  the  means  of  establishing  them  obtained,  hslf  a  cen- 
tury ago. 

The  statement  of  claim  being  of  the  cbaraoter  I 
have  described,  I  think  it  becomes  important  to  ooa* 
sider  the  history  of  the  litigation  by  which  ths  ap- 
pellant has  sought  to  assert  his  alleged  right,  aad  to 
ascertain  the  origin  of  the  allegations  which  It  cootaias. 
Stirling,  J.,  was  disposed  at  first  to  treat  these  allega- 
tions as  mere  fiction,  but  he  ultimately  allowed  tbs 
plaintiff  to  adduce  evidence  to  show  that  they  were  aot 
so.  The  court  had  therefore  before  it  all  the  expiaas- 
tion  which  the  plaintiff  or  his  advisers  have  to  offorof 
the  development  which  tbe  charges  of  fraud  ua- 
doubtedly  exhibit  since  they  first  took  shape,  and  all  tbe 
facts  which  can  be  suggested  to  show  that  the  claiai  is 
a  genuine  one.  The  suggestion  of  a  concealed  fraud 
appears  for  the  first  time  in  a  crude  form  in  the  aoended 
statement  of  claim  submitted  to  the  Queen's  Beaoli 
Division.  The  alleged  reason  why  the  original  statamoit 
of  claim  was  silent  on  the  subject  was,  in  substance,  this : 
That  Colonel  Jaqnes,  the  agent  of  the  plaintiff,  lata  ia 
tbe  American  army,  who  had  been  called  to  the  bar  is 
America,  would  neither  take  the  law  from  his  own 
counsel  nor  trust  his  own  solicitors  with  the  facts,  lect 
perchance  they  should  fell  into  the  hands  of  the  eaeinr' 
He  had  read  a  reported  6ase  which  led  him  to  differ 
from  the  countel  who  was  advising  him,  and  he  bad 
reason  to  believe,  he  eaye,  that  some  other  solicitort 
whom  he  had  previously  instructed  *'  to  follow  op  the 
clues  '*  which  he  gavo  them  in  reference  to  the  dsim 
had  betrayed  bis  confidence.  A  comparison  of  tbs 
statement  of  claim  in  this  action  with  the  propossd 
amendment  in  the  Queen's  Bench  Division  shows  a  dis- 
tinct growth  in  the  charges  of  fraud.  Neither  tba 
tombstone,  nor  Jonathan  Lawrance's  litigation,  nor  tbe 
deed  of  compromise,  has  any  place  in  the  ametdsd 
statement  of  claim  submitted  to  the  Queen's  Bsnck 
Division.    There  was,  however,  an  allosfon  in  thee 
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of  the  argnment  to  a  tombstone,  and  the  appellant's 
aolidtor  is  oarefol  to  explain  that  the  story  of  the 
tombstone  was,  in  Babstanoe,  to  be  found  in  the  instruo- 
tions  laid  before  counsel  to  settle  the  amendments,  but 
he  Is  unable  to  say  why  it  was  omitted  from  the  pro- 
posed amendments.  I  can  only  draw  the  inference 
either  that  it  was  not  then  thought  of  snf&oient  import- 
ance to  be  put  forward,  or  that  it  was  known  to  be  in- 
capable of  proof.  The  story  of  the  litigation  and  of  the 
deed  of  compromise  aeems  to  be  of  later  origin,  and  to 
owe  its  existence  to  the  discussion  in  the  Queen's  Bench 
Division.  The  only  allegation  in  the  statement  of  claim 
then  prepared  was,  that  John  Towneley  obtained  from 
the  solicitors  and  destroyed  '*  the  eTidence  of  title  to  the 
said  premises.'*  The  counsel  who  was  resisting  the 
application  to  amend,  argued  upon  this  that  the  best 
thing  that  could  happen  to  the  heir-at-law  would  be  to 
destroy  the  deeds.  What  was  the  answer  giTen  by  the 
counsel  for  the  plaintiff?  He  said  that  the  case  had 
been  argued  as  if  the  documents  which  constituted  evi- 
dence of  title  must  have  been  deeds,  but  when  the  heir- 
at-law  claims  through  a  pedigree,  as  Lawrance  did,  the 
best  evidencps  of  title  are  the  certificates  of  births, 
deaths,  and  marriage;.  Not  a  word  about  actions  ending 
in  a  deed  of  compromise  by  which  the  ancestor  obtained 
possession  of  the  estate.  And  yet  the  destruction  of  this 
deed  is  one  of  the  most,  indeed  perhaps  the  most, 
material  allegation  in  the  present  statement  of  claim. 
The  main  point  to  which  the  learned  Judges  in  the 
Queen's  Bench  Division  directed  the  attention  of  the 
appellant's  counsel  was  the  apparent  impoeeibility  of 
bzinging  forward  any  proof  of  such  a  fraud  as  that 
alleged  to  have  been  committed  so  far  back  as  the  year 
1816.  Ab  to  this  the  learned  counsel  stated  that  reliance 
would  be  placed  on  one  Richardson,  who  was  said  to  have 
been  a  clerk  in  the  ofAce  of  the  solicitors  who  acted  for 
Jonathan  Lawrance.  Richardson  was  said  to  be  in 
America,  and  it  was  admitted  that  he  most  at  that  time 
have  been  probably  upwards  of  ninety  years  of  age. 
Extracts  were  read  from  two  letters  of  his,  written  more 
than  thirty  years  ago,  to  certain  persons  whoso  connec- 
tion with  the  present  case  did  not  appear,  referring 
apparently  to  some  claim  to  the  personid  property  of  a 
Iiawrance,  and  offering  his  assistance  for  a  £5  note. 
Bnt  these  letters  contcdned  no  allusion  of  any  kind  to 
any  fraud.  Then  it  was  said  that  Richardson  had  made 
eeme  verbal  communication  to  somebody  in  court  "  in 
connection  with  the  fraud."  And  beyond  that  counsel 
could  not  go.  On  the  mateials  before  them  the  Queen's 
Bench  Division  thought  the  story  unworthy  of  serious 
attention.  Stirling,  J.,  as  I  have  said,  thongh  at  first 
disposed  to  treat  the  allegations  in  the  statement  of 
claim  as  fiction,  gave  the  plaintiff  an  opportunity  of 
filing  afadavits.  The  affidavit  of  Colonel  Jaques  wa« 
accordingly  filed.  I  agree  with  the  Court  of  Appeal 
that  it  is  impossible  to  conceive  anything  more  shadowy  or 
Tusatisfaotory  than  that  gentleman's  afAdavit.  It  does  not 
show  how  or  when  the  alleged  fraud  came  to  be  discovered. 
It  does  not  show,  as  might  easily  have  been  done  if  the 
allegations  were  true,  when  and  in  what  court  the  alleged 
action  or  actions  were  brought.  It  proffers  no  expUma- 
tion  of  the  strange  circumstance  that  Lebius  Lawrance 
never  inquired  or  never  learned  what  his  father,  whose 
heir  he  was,  died  possessed  of.  There  is  no  reference 
in  it  to  Richardson,  nor  is  there  any  suggestion  that  any 
means  of  proving  the  appellant's  allegations  can  be 
found  in  any  other  quarter. 

It  cannot  be  doubted  that  the  court  has  an  inherent 
Juilsdiction  to  dismiss  an  action  which  is  an  abuse  of  the 
process  of  the  court  It  is  a  jurisdiction  which  ought 
to  be  very  sparingly  exerciced,  and  only  in  very  ex- 
ceptional cases.  I  do  not  think  its  exercise  would 
be  Justified  merely  because  the  story  told  in  the 
pleadings  was  highly  improbable,  and  one  which  it  was 
diifioult  to  beUevo  could  be  proved.    But  the  Court  of 


Appeal  did  not  proceed  on  that  ground.  They  took 
into  consideration  all  the  drcumstanees  of  the  case. 
We  have,  to  begin  with,  a  statement  of  claim,  which, 
if  it  discloses  a  concealed  fraud  within  the  meaning  of 
the  statute,  does  so  in  the  barest  fashion,  with  much 
that  is  most  material  left  vague  and  undefined,  when 
there  ought  to  have  been  distinctness  and  precision. 
Moreover,  this  is  not  the  first  but  the  third  edition  of  a 
statement  of  claim  delivered  with  the  object  of  recover- 
ing the  Towneley  Estate;  and  when  we  review  the 
history  of  the  litigation,  there  is  much  to  lead  to  the  belief 
that  important  allegations  now  msde  werd  an  after- 
thought, the  result  of  criticisms  of  the  earlier  form  in 
which  the  charges  of  fraud  were  presented,  and  that 
the  charges  thus  raised  against  persons  long  dead  are 
wholly  incapable  of  proof.  These  impressions  might 
have  been  dissipated  by  the  affidavits  filed  on  behalf  of 
the  appellant ;  but  they  have  not  been  so.  On  the  con- 
trary, I  think  they  have  been  strengthened.  Both  in 
what  it  says  and  in  what  it  does  not  say  Colonel  Jaques* 
affidavit  confirms  in  my  mind  the  impression  that  the 
case  has  not  a  solid  basis  capable  of  proof,  bub  th&t  the 
story  told  in  the  pleadings  is  a  myth,  which  has  grown 
with  the  progress  of  the  litigation,  and  has  had  no 
substantial  foundation.  For  these  reasons  I  concur 
with  the  Court  of  Appeal  in  thinking  that  the  action  is 
an  abuse  of  the  process  of  the  court.  I  accordingly 
move  your  lordships  that  the  Judgment  appealed 
from  be  affirmed,  and  the  appeal  dismissed,  witli 
costs. 

Lord  Watson.— This  is  a  case    of    a  very  unusual 
character.      Tour    lordships    are  of    opinion  that    it» 
circumstances  are  such  as  to  Justify  the  exceptional 
treatment  with  which  it  met  in  the  Court  of  AppeaL    I 
shall  endeavour,  without  entering  into  minute  details,  to 
indicate  the  reasons  which  have  led  me  to  the  same 
conclusion.    At  the  time  when  this  suit  was  brought  on 
the  chancery  side  of  the  High  Court,  more  than  seventy 
years   had  elapsed  from  the  date  at  which  the  title 
alleged  by  the  appellant    accrued;    and  during    the 
whole  of   that  period  the  respondents  and  their  pre- 
decessors  remained  in  the  undisturbed  possession  of  the 
lands  which  he  is  now,  for  the  second  time,  and  npon 
substantially  the  same  grounds,  attempting  to  recover 
from  them.    It  is  sufficiently  obvious,  on  the  face  of  the 
previous  common  law  action,  as  well  as  of  the  present 
proceedings,  that  the  appellant's  claim  is  barred  by  the 
Statute  of  Limitations,  unless  he  can  show,  in  the  terms 
of  section  26,  that  he  has  hitherto  been  fraudulently 
deprived  of  his  estate  and  of  the  means  of  recovering  lt» 
The  26th  section  of  the  Act  reserves  no  remedy  against 
purchasers  for  value  ;  but  the  respondents  do  not  stand 
in  that  position,  and  it  is  conceded  that  they  are  affected 
by  the  acts  of  their  ancestor,  John  Towneley,  to  whom 
the  frauds  alleged  in  his  pleadings  are  imputed  by  the 
appellant.     But  it  is  not  any  and  every  fraud  which  will 
elide  the  provisions  of  the  statute,  and  keep  alive  a 
right  of   action  for  recovery  of   the  lands.     In  order 
to   constitute  a  fraud    which    will  have     that  effect 
these     statutory     requirements     must     be     fulfilled* 
In    the  first  place,   it   must   be   a  fraud  which  has 
deprived  the  plsiutiff  of  his  land ;  and,  in  the  second 
place,  it  must  be  a  concealed  fraud  in  this  sense,  that 
it  was  not  only  unknown  to  the  pUdntifl  and  to  those 
through  whom  he  derives  right,  but  could  not,  with 
reasonable  diligence,  have  been  discovered  by  him  or 
them  before  the   commencement  of  the  twelve  years 
immediately  preceding  the  institution  of  his  suit.    The 
onu$  is,  therefore,    upon  the  appellant   to  allege  and 
prove  that  the  frauds  of  which  he  complains  were  of 
such  a  nature,  or   were  perpetrated  in  such  circum- 
stances, that  neither  he  nor  his  predecessors  entitled 
for  the  time  being  could  have  come  to  the  knowledge 
of    them,    by    the   exercise    of  reasonable    diligence^ 
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daring  the  fiftj-nino  years  which  followed  the  death  of 
his  great-grandfather,  Jonathan  Lawranoe»  in  1816. 

In  my  opinion,  a  plaintiff,  who  desires  to  a?ail' himself 
of  the  provisions  of  section  26,  is  not  released  from 
the  ordinary  rule  of  pleading  applicable  to  oases  of 
fraud,  which  was  thus  expressed  by  Lord  Selbome, 
0.,  in  Wallingford  ▼.  MtOual  Bodeiy,  29  W.  R.  81, 
6  App.  Oae.  685) :  '*  General  allegations,  however 
strong  may  be  the  words  in  which  they  are  stated, 
are  insufacient  to  amount  to  an  averment  of  fraud  of 
which  any  court  ought  to  take  notice."  It  is  not  a 
sufOcient  compliance  with  the  rule  to  state  facts  and 
oiroumstancee  which  merely  imply  that  the  defendant, 
or  someone  for  whose  action  he  is  responsible,  did 
commit  a  Araud  of  some  kind.  There  must  be  a 
probable,  if  not  necessary,  connection  between  the 
rand  averred  and  the  injurious  consequences  which  the 
plaintiff  attributes  to  it ;  and  if  that  connection  is  not 
sufflciently  apparent  from  the  particulars  stated,  it 
cannot  be  supplied  by  general  averments.  Facts  and 
circumstances  must  in  that  case  bo  set  forth,  and  in 
every  genuine  claim  are  capable  of  being  stated,  lead- 
ing to  a  reasonable  inference  that  the  fraud  and  the 
injuries  complained  of  stood  to  each  other  in  the  rela- 
tion of  cause  and  effect.  When  a  plaintiff,  in  order  to 
escape  from  the  Statute  of  Limitations,  brings  charges 
of  concealed  fraud,  for  the  first  time,  at  a  distance  of 
seventy  years,  it  appears  to  me  that  the  duty  of 
making  a  full  and  candid  statement  is  specially  la- 
cumbent  upon  him.  And  unless  the  nature  of  the 
frauds  alleged  is  in  itself  calculated  to  suggest  the 
Improbability  of  their  being  discovered  by  ordinary 
research,  it  is  equally  his  duty  to  state  the  considera- 
tions to  which  he  ascribes  his  ignorance  of  their  exist- 
ence. The  amount  and  kind  of  explanatory  statement 
required  in  order  to  impart  relevancy  to  such  charges 
will  necessarily  vary  according  to  circumstances.  But 
I  have  rarely  seen  a  caoe  in  which  fulness  and  candour 
of  statement  were  more  imperatively  required  than  in 
the  present ;  and  I  have  met  with  no  other  case  in 
which  both  were  so  studiously  withheld.  The  appellant 
argued,  as  might  have  been  expected,  that  he  could 
not  make  a  fuller  statement  without  detailing  his  evi- 
dence. That  is  the  usual  excuse  put  forward  when  an 
attempt  is  made  to  launch  a  tentative  charge  of  fraud 
in  vague  and  general  terms ;  and  it  rests  on  no  better 
foundation  than  the  fallacious  aseumption  that  a  state- 
ment of  facts  and  circumstances  adinitting  of  proof  is 
the  same  thing  with  a  statement  of  the  evidence  re- 
quired to  substantiate  them.  I  purposely  avoid  par- 
ticular criticism  of  the  defects  of  averment  which  I 
find  in  the  appellant's  statement  of  claim. 

One  observation  I  think  it  right  to  make,  and  it  is 
this :  that  his  averments,  so  far  from  excluding,  seem 
to  me  to  point  directly  to  the  inference,  that  the 
alleged  frauds  (if  they  ever  were  committed)  could, 
with  due  diligence,  have  been  easily  discovered  at  any 
time  after  the  news  of  Jonathan  Lawrence's  death  be- 
came known  to  his  relatives  in  America.  Stripped  of 
its  general  assertions,  which  are  of  no  relevancy,  the 
statement  of  claim  presents,  to  my  mind,  a  tissue  of 
improbabilities  which  ought  not  to  be  sent  to  proof. 
Such  being  the  opinion  which  I  entertain  with  respect 
to  the  character  of  the  appellant's  allegations,  I  concur 
with  the  Court  of  Appeal  in  thinking  that  the  present 
action  is,  in  the  strictest  sense  of  the  words,  vexatious 
-and  oppressive.  With  a  view  to  that  result,  it  is 
legitimate  to  examine  not  only  the  pleadings  in  this 
suit,  but  the  whole  probabilities  of  the  case,  and  the 
judicial  history  of  the  claim,  from  first  to  last,  which  is 
a  very  singular  and  suggestive  one.  These  considera- 
tions satisfy  me  that  the  order  appealed  from  ought  to 
be  sustained,  not  in  pursuance  of  any  order  or  rule, 
but  in  virtue  of  the  inherent  Jurisdiction  of  the  court 
to  prevent  abuse  of  its  procedure. 


Lord  Maokaghtxn. — I  concur. 

Order  appealed  from  affirmed,  and  appeal  (Hemimti 
ioith  oosfs. 

Solicitor  for  the  appellant,  H.  Thomae, 

Solicitors  for  the  respondents.  Ward,  if iUf,  WWrnm, 
<ft  Laftihert* 


From  0.  A.  (England).  March  27. 

StOBBB  &  do.   9.  J0H2T80N.   (a.) 

SolicUor-'CotU'^Taxation^SolicUora  Ad,  1843  (<  4 
7  VkL  0.  73],  «.  37— ZoiMfon  o^enii. 

The  court,  under  ite  general  furiedicHon,  M  tut 
under  eeetion  37  of  the  SoUcUon  Aet,  1843  (6  il  7  Fid 
c,  73),  hoe  power  to  tax  part  of  a  e6licitor*8  hill  ofeuk. 

Part  of  an  agency  hUl  of  eoeti  may  he  ordmd  te  ie 
tamed  Buhfect  to  the  payment  into  court  of  the  amomU 
claimed  by  the  <igent9. 

Judgment  of  the  Oourt  of  Appeal  aJUrmed,  wUk  « 
variaUon. 

This  was  an  appeal  from  a  decision  of  the  Oourt  of 
Appeal  (Gotten,  Lindley,  and  Bowen,  Ii.JJ.),  repoctsi 
as  Be  Johneon  A  iVeatherall,  36  W.  R.  374,  37  Oh.  D. 
438. 

On  the  4th  of  January,  1886,  Messrs.  Johnson  k 
Weatherall  delivered  to  Messrs.  Storer  ft  Oo.  thdr 
yearly  bill  of  agency  charges  for  the  year  1885. 

The  bill  oontaioed  charges  in  respect  of  a  numbsr  of 
actions  and  matters,  the  charges  relating  to  each  aotioa 
or  matter  being  stated  separately,  and  one  of  the 
actions  in  respect  of  which  charges  were  made  wts 
MeUor  v.  8wire* 

On  the  3rd  of  January,  1887,  Messrs.  Storer  k  Oou 
took  out  a  summons  asking  for  the  taxation  of  that 
part  of  the  bill  which  related  to  MtUor  t.  StMrt, 

North,  J.,  held  that  the  appUcants  were  entitled  to 
a  taxation  only  on  the  terms  of  the  whole  bill  being 
taxed. 

Messrs.  Storer  ft  Oo.  appealed. 

The  Oourt  of  Appeal  suggested  that  taxation  of  the 
charges  in  MeUar  ▼.  Swire  alone  should  be  ovdeced  oa 
the  terms  of  the  appellants  paying  to  the  respondsats 
within  ten  days  the  cash  balance  claimed  to  be  dae— 
viz.,  £1,188  Is.  4d.,  subject  to  an  undertaking  to  reCond. 

These  terms  were  not  accepted  by  the  appellaats, 
and  the  appeal  was  dismissed,  with  coats. 

It  appeiued  that  the  cash  balance  claimed  at  the  tins 
of  the  hearing  before  the  Oourt  of  Appeal  was  less  thsa 
£1,188  Is.  4d.,  and  at  the  hearing  of  the  present  appsal 
it  had  been  reduced  to  £746  3s.  9d. 

Sir  Horace  Davey,  Q.C.,  and  E.  L,  Leveti,  for  the 
appellants.— These  charges  are  not  part  of  a  bill.  But, 
if  so,  there  is  a  general  Jurisdiction  to  direct,  in  a  proper 
case,  taxation  of  part  of  a  bill  of  costo.  This  is  a  esse 
which  can  fairly  be  investigated  by  itself.  The  tsnai 
imposed  in  the  Oourt  of  Appeal  were  outside  the  Joris- 
diction  of  the  court. 

CoaeM" Hardy,  Q.G.,  and  Irtgle  Joyce,  for  the 
respondents.— It  is  the  settled  practice  not  to  ordir 
taxation  of  an  agency  bill,  or  part  of  it,  unless  lbs 
whole  amount  claimed  is  brought  into  oourt:  Orfb  ▼« 
ChriUian,  Turn,  ft  R.  324;  Jonee  v.  BoherU,  8  Sim. 
397 ;  Lee$  v.  NuUaU,  2  My.  ft  K.  284 ;  Tidd's  Ftutice, 
9th  ed.,  1828,  p.  332 ;  Merrifleld's  Law  of  Attorneys,  p. 
226.  8mUh  v.  Edwarde,  37  W.  B.  112,  22  Q.  B.  D. 
10,  was  also  referred  to.     If  the  balance  daimsd  by  ti» 

(a.)  Reported  by  Okarlbs  H.  GaAnoK,  Esq.,  Banifts- 
at-Law. 
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laat  eash  aooonnt  U  paid  into  ooiut»  the  rMpondents  make 
no  obJeotioQ  to  the  taxation  aaked  for. 

Sir  jB,  Davey  replied. 

Iiord  Halsbubt,  0.— It  eeenu  to  me  that  there  haa 
been   a  considerable  error  abont  this  case  thronghont. 
Tbe    anmmons,  I   cannot    entertain    any  doabt,  was 
intended  to  be  taken  oat  onder  the  Solicitors  Act    The 
referenoe  to  that  portion  of  the  Solicitors  Act  which 
makes  tbe  costs  dependent  upon  the  proportion  which  is 
taxed  off  convinces  me,  apart  from  the  argument  in  the 
court  below,  that  the  parties  intended  to  insist  npon 
^eix  right  to  have  this  part  of  the  costs  severed  from 
the  rest,  and  to  have  that  taxed  by  itself.    I  am  of 
opinion,  in  common  with  all  the  courts  who  bsTe  oon- 
-eidered  the  subject,  that  that  course  is  erroneous  ;  and  I 
4)el{eTe  that  your  lordships  are  all  of  opinion  that  in  a 
proeeeding  under  the  Solicitors  Act  we  cannot  do  what 
is  asked  to  be  done  by  the  appellants.    But  it  was,  of 
course,  open  to  the  court  to  pronounce  a  Judgment  which 
would  do  juatice  between  the  parties  when  once  the 
case  was  brought  before  them.    This  was  not  a  case  in 
which  the  summons  absolutely  bound  the  court  as  to  the 
remedy  which  they  should  administer ;  and  I  think  it  is 
^uite  oleaz  that  the  Solicitors  Act  did  not  deprive  the 
court  of  the  jurisdiction  which  they  always  possessed 
to  do  Justice  in  the  premises  when  dealing  with  one  of 
iheir  offlcers*  and  that  they  might,  therefore,  order  that 
the  costs  should  be  taxed,  although  not  in  terms  of  the 
Solicitors  Act,  and  they  might  hare  selected  one  par- 
ticular portion  of  the  bill  of  costs  to  be  taxed.    The 
^noment  it  was  taken  out  of  the  region  of  the  Solicitors 
Act  and  brought  within  the  general  jurisdiction  of  the 
court,  then  the  court  could  exercise  its  own  jurisdiction 
in  the  way  it  might  think  fit :  and  I  am  of  opinion  that 
the  court  rightly  exercised  its  Jurisdiotion  so  far  as  it 
was  adrieed  of  what  were  the  real  facts.     On  the  other 
hand,  I  agree  that  it  was  unreasonable,  in  the  then  state 
of  tbe  account  between  the  parties,  to  insist  npon  the 
whole  amount,  £1,188  Is.  4d.,  being  either  paid  into 
court  or  paid  to  Messrs.  Johnson  &  Weatherall.    If ,  as  a 
matter  of  fact,  the  truth  was  that  there  was  at  that  time 
only  £1,000  due  (although  only  £746  is  due  now),  it 
would  hare  been  imreasonable  to  insist  that  more  should 
be  paid  than  was  either  due  or  claimed  by  tbe  parties. 
I  am,  therefore,  of  opinion,  and  move  your  lordships, 
that  the  order  of  the  Court  of  Appeal  should  be  varied 
to  this   extent,   that    upon    payment    into    court    of 
£746  38.  9d.  the  order  sought  for  to  tax  these  particu- 
lar items  as  distinguished  from  the  rest  of  the  bill  should 
be  permitted,  and  that  that  should  be  done  within  the 
time  limited  by  the  Oourt  of  Appeal,  and  that  otherwise 
tbe  appeal  should  be  dismissed,  with  costs. 

Then,  having  arrived  at  that  conclusion,  the  question 
eomes  to  be  considered  who  is  reeponsible  for  this  case 
having  been  presented  to  your  lordships  without  these 
matters  having  been  adjusted;  and  I  certainly  am  of 
opinion  that  tbe  appellants  are  themselves  to  blame.  In 
the  first  instance,  they  insisted  upon  what  now,  by  the 
judgments  of  all  the  courts  and  by  your  lordships' 
judgment,  turns  out  to  be  an  untenable  proposition ; 
and  then,  when  an  offer  was  made  to  them  by  the 
Court  of  Appeal,  according  to  the  practice  of  the  court 
in  such  cases,  that  they  should  pay  into  court  that 
which  (as  the  Oourt  of  Appeal  of  course  meant)  accord- 
ing to  the  practice  of  the  court  would  have  been  pay- 
able, if  there  had  been  an  error  in  the  figures,  those  who 
were  there  on  behalf  of  the  appellants  ought  to  have 
put  tbe  figures  right,  and  if  there  was  an  error  in 
directing  the  money  to  be  paid  to  Messrs.  Johnson  & 
Weatherall,  instead  of  into  oourt,  they  then  ought  to 
have  intervened  and  to  have  called  attention  to  that 
^circumstance.  Instead  of  doing  that,  they  allotred  the 
Oourt  of  Appeal  to  make  that  order  upon  tbe  hypothesis 
on  which  they  then  proceeded,  and  it  was  not  until  the 


matter  came  before  your  lordships  that  the  facta  were 
accurately  stated.  Therefore,  although  I  propose  that 
there  should  be  a  variation  of  the  order  of  the  Oourt  of 
Appeal  in  pursoance  of  what  I  have  stated,  I  believe 
your  lordships  will  think  it  right  that  the  appellants, 
who  are  responsible  for  what  hss  occurred,  should  pay 
the  costs  in  tUs  House,  although  they  are  to  a  certain 
extent  suocessful. 

Lord  Watsow. — I  am  entirely  of  the  same  opinion. 
It  appears  to  me  that  the  bill  referred  to  through- 
out the  37th  section  of  the  Solicitors  Act,  1843, 
is  the  bill  delivered  oontalning  all  these  items  ;  and 
npon  considering  the  terms  of  that  section  I  am  unable 
to  assent  to  the  argument  which  has  been  addressed  to 
us  on  behalf  of  the  appellants,  which  seems  to  have 
been  the  only  argument  pressed  upon  both  the  courts 
below,  to  the  effect  that  under  the  statute  the  court 
has  the  power  to  direct  that  one  item  or  one  branch 
of  the  bill  delivered  shall  be  taken  and  remitted  to  the 
taxing  master  for  examination. 

Now,  I  have  just  referred  to  the  course  whioh  this 
case  took  in  the  oourt  below.  I  think  that  the  applica- 
tion was  intended  to  be  an  application  in  terms  of  the 
Solicitors  Act.  The  reference  to  the  statute,  and  the 
whole  scope  of  it,  appears  to  me  to  point  to  that  result. 
At  the  same  time  I  do  not  think  that  your  lordshipi  are 
precluded,  in  a  matter  like  this,  from  exercising  the 
power  which  is  vested  in  the  court  apart  from  the 
terms  of  the  statute.  North,  J.,  dealt,  and,  in  my 
opinion,  dealt  quite  rightly,  with  the  case  that  was  pre- 
sented to  him,  and  went  no  further.  In  the  Oourt  of 
Appeal  their  lordships  were  prepared  to  dispose  of  the 
case  upon  the  same  principle  whioh  had  been  followed 
by  North,  J.,  in  the  court  below ;  but  at  the  same  time 
they  ex  graiid  stretched  out  to  the  appellants  an  offer 
whioh  had  certainly  not  been  pressed  upon  them  at 
the  Instance  of  the  appellants.  The  intention  of  the 
court  obviously  was  to  give  them  that  which  they 
aeked,  a  separation  of  the  branches  of  the  account,  as 
they  only  could  do  under  their  jurisdiction  apart  from 
statute,  and  subject  to  the  condition  upon  which  alone 
that  Jurisdiction  has  been  exercised  since  the  time  of 
Lord  Thurlow.  I  think,  in  these  circumstances,  we 
cannot  listen  to  any  argument  or  any  suggestion  made 
as  to  the  amount  which  was  fixed  by  the  court  below. 
In  that  respect  the  court  appears  to  have  received  no 
assistance  whatever,  not  a  single  hint  even,  from  the 
party  at  the  bar  whose  Interest  it  was  to  make  the  sug- 
gestion. Therefore  it  appears  to  me  that  throughout, 
even  at  your  lordships'  bar,  the  appellants  have  repeated 
a  contention  whioh,  to  my  mind,  is  ill-founded.  They 
rejected  in  the  court  below  the  principle  whioh  they 
are  now  prepared  to  accept,  and  which  they  ask  us  to 
apply  to  tho  case ;  and  any  error  in  its  application  in 
the  court  below,  I  think,  is  due  to  the  appellants  them- 
selves, and  I  therefore  think. that  they  ought  to  bear 
tbe  consequences,  because  any  mlsoarriage  whioh  there 
has  been  is  entirely  due  to  themselves. 

Lord  Morris. — I  concur  in  the  judgment  which  has 
been  pronounced  by  the  noble  and  learned  lords  who 
have  preceded  me.  We  conour  in  the  principle  of  the 
decision  embodied  in  the  order  made  by  the  Oourt  of 
Appeal.  It  is  corrected  only  in  two  matters— one  a 
matter  of  figures,  and  the  other  of  procedure  as  regards 
the  lodgment  of  money  in  court,  in  place  of  payment 
over  to  Messrs.  Johnson  k  Weatherall.  Neither  of  these 
matters,  as  it  appears  to  me,  would  have  altered  the 
course  taken  by  the  appellants  if  they  had  been  aware 
at  that  time  that  the  sum  due  would  have  been  only 
£1,000  instead  of  £1,188,  or  that  they  should  lodge  it 
in  court  instead  of  paying  it  to  Messrs.  Johnson  & 
Weatherall.  Of  course,  it  would  have  been  more 
beneficial  to  Mescrs*  Johnson  k  Weatherall  to  get 
the  money  into  their  pockets,  by  Tvhich  they  could  ob- 
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taiik  interest  npon  it  pending  the  taxation  of  the  costs, 
iD^tead  of  having  it  lodged  in  couit  where  they  would 
g-t  no  interest  upon  it.  I  therefore  concur  entirely  in 
Uio  judgment. 

Ordered,  that  the  order  of  the  court  below  he  varied 
hy  in»triing  the  sum  of  £746  Ss,  9d,  instead  of  the  sum 
of  £1,188  1#.  4</,,  and  by  insertivg  the  words  "  pay 
itito  court*'  instead  of  the  words  "pay  to  Messrs, 
Johnson  A  Weatherall."*  That  the  appellants  do  pay  t) 
the  respondents  the  costs  of  the  appeal  to  this  House, 

Solicitors  for  the  appellants,  Shaw,  Tremelletiy  A 
Kirkman,  for  William  Keating  Taylor,  Manchester. 

Solicitors  for  the  respondents,  Johnson,  Weath^all,  -fe 
8turf. 


$nb9   Otounctl. 


June  18,  19.  20,  21,  25*,  26  ;  Dec.  14,  1889. 

In  re  The  Endowed  Schools  Act,  1869,  akd 
AMENDING  Acts;  and 
In    re   The    Scheme   of   the   Chakity   Commis- 
sioners FOR  THE  Administration  of  Christ's 
Hospital,  (a.) 

Et.dowed  Schools  Act,  1869,  «•.  5,  11,  13,  14  (1),  16, 
29,  39,  42 — Educational  endowments— Maintenance 
of  scholars — Conscience  clauses—' Rights  of  patronage, 

field,  that,  though  a  discretionary  power  may  have 
existed  in  the  first  govern trs  of  Ghrisfs  Hospital  to 
devote  their  endowments  more  or  less  to  purposes  uncon- 
nected with  education,  yet  as,  in  fact,  those  endowments 
had  been  applied  to  educational  purposes  almost  since 
th*'  original  foundation,  they  came  within  the  meaning 
nf  section  5  of  the  Endowed  Schools  Act,  1869 ;  and 
H'lit,  under  sedion  29,  endowments  applied  to  the  main- 
ttnance  of  scholars  were  likewise  educational. 

Also,  tJiat  endowments  given  subsequently  to  the  2nd  of 
August,  1819,  and  legitimately  spent  in  the  maintenance 
of  the  hospital  property,  need  iwt  be  ascertained  and  re- 
moved  from  the  operation  of  the  scheme ;  and  that  the 
consent  of  the  governing  body  to  their  inclusion  w:ts  not 
ntcessary  under  section  14,  sub'Section  1. 

Also,  that  the  scheme  was  faulty  in  resped  thai  it 
directed  persons  in  charge  of  boarding-houses  to  allow 
their  boarders  exemption,  under  the  *'ccnseience 
clauses"  (sectixms  15 — 18),  from  attendance  on  religious 
worship  or  t(aching.  The  proper  course  was  to  direct 
provision  to  be  made  **/or  enabling  the  scholars  to  attend 
the  school  and  have  such  exemption  as  a  day  sc?iolar  ** 
(section  16). 

Also,  that  donation  governors*  rights  of  patronage 
wtre  not  vested  interests  under  section  13,  or  educational 
interests  under  section  11 ;  and  that  a  scheme  which  paid 
substantial  regard  to  such  rights  was  in  conformify  with 
the  Act;  but  that  donation  governors,  as  persons  directly 
interested,  had  a  right  to  be  heard  on  the  question 
wJiether  the  scheme  was  in  accordance  with  section  39, 
sub'Sedion  3. 

Also,  that  the  Corporation  of  London^  having  no 
power  of  management,  though  being  a  portion  of  the 
governing  body,  and  legally  seised  of  its  estates,  had  no 
locus  stttndi  as  the  governing  body  under  section  39. 

Also,  that  Ouy*s  Hospital,  having  no  powers  of 
management,  though  exercising  a  right  of  patronage 
corresponding  to  an  annuity  payable  by  it  to  Christ*s 
Hospital  under  the  will  of  the  founder,  Thomas  Guy, 
had  no  locus  standi  under  section  39. 

(a.)  Beported  by  J.  H.  Colltbb,  Esq.,  6arrist6r-at-Law. 


Also,  that,  under  the  A2nd  section,  no  appeal  ooM  be 
brought  relating  to  endowments  which,  during  the  ikrse 
years  preceding  the  commencement  of  the  Ad,  hsi 
an  annual  gross  income  of  not  more  than  £100. 

These  were  certain  appeals,  originally  twenty-eight  ia 
number,  under  the  Endowed  Schools  Act,  1869,  s.  39, 
amended  by  section  14  of  the  Act  of  1873,  against  a 
scheme  of  the  Charity  Commissionefs  in  relation  to 
Gbrist*8  Hospital. 

The  nature  of  the  scheme,  and  the  grounds  of  the 
appeals  against  it,  appear  in  their  lordships'  Judgmeit 

Rigby,  Q,0,,  and  Vaughan  Sdwkins,  tot  the 
governors  of  Chvist's  Hospital,  contended  that  the 
endowments  dealt  with  were  only  in  part  educatioDsI, 
and  were  excluded  from  the  operation  of  the  schema  bj 
section  8  of  the  principal  Ac\  The  scheme  is  not  in 
accordance  with  section  24,  nor  do  the  govemon  ofsent 
to  it.  Funds  applicable  to  charitable  uses  are  diverted 
therefrom.  The  governing  body  is  altered  in  reference 
to  all  the  endowments  dealtwith.  Charitable  endownenti 
given  lees  than  fifty  years  before  1869,  and  not  mixed 
with  old  endowments,  have  been  interfered  with:  see* 
tion  25.  The  founder's  regulations  as  to  religfons 
instruction  according  to  the  doctrine  of  the  Church  of 
England  has  been  violated.  [They  referred  to  ssetion 
19  (sub-section  2)  and  section  16  of  the  Act  of  1869.] 
The  schemo  interferes  with  the  designs  of  the  foander, 
and  abolishes  the  didcrctionary  powers  given  under  the 
original  charter. 

They  cited  Clephane  y.  Lord  Provost  of  Edinburgh, 
4  Macq.  603,  L.  R.  1  H.  L.  Sc.  417;  In  re  BaOdt, 
28  W.  R.  732,  13  Cb.  D.  696  ;  and  In  re  St,  Leonardos, 
Shoreditch,  Parochial  Schools,  33  W.  R.  756,  10  App^ 
Cas.  304. 

Vaughan  Hawkins,  for  the  donation  governors  (whose 
^octfs  standi  was  objected  to),  urged  that  saiSd«at 
regard  had  not  been  paid  to  their  rights  of  pstronage. 

He  referred  to  In  re  Shaftoe's  Charity,  3  App.  Cm. 
872,  26  W.  R.  Dig.  208. 

Sir  A.  Watson,  Q.C,  and  Tweedy,  for  the  mayor  and 
commonalty  and  citizens  of  London,  cited  In  re  Sirftoa 
Coldfitld  Grammar  School,  30  W.  R.  341,  7  App.  Css. 
91,  and  In  re  Hemsworth  Grammar  School^  35  W.  B. 
418,  12  App.  Cas.  449. 

H,  B,  Howard  [Rigby,  Q.C.,  with  him),  for  the  presi- 
dent and  governors  of  Gay's  Hospital,  referred  to 
Attorney 'General  v.  Christ*  s  Hospital,  1  Rus.  k  M» 
626. 

Finlay,  Q.C., and Mdhold,tot the Fiahmongers'  Oon- 
pany.— [Lord  SnaoiufB  referred  to  section  42  of  the  Act 
of  1869.  Lord  Halsbu&t,  C— Their  lordships  do  not 
desire  to  hear  the  respondents  on  the  appeals  of  the 
City  of  London  and  the  donation  govemors,  or  on  the 
appeal  of  the  governing  body  npon  the  point  whether  or 
not  the  general  resonroes  of  Christ's  Hospital  should  be 
excluded  from  the  aoheme  as  not  being  an  edaeatioDsi 
endowment  within  the  meaning  of  the  Act.] 

Sir  Horace  Davey,  Q.C.,  and  Homer,  Q.C,  (/oycs  with 
them),  for  the  Charity  CommlBbioners,  aontended  that 
with  regard  to  endowments  given  since  1819,  and  ex- 
pended AS  mentioned  in  section  25,  they  were  impossible 
to  separate  from  old  endowments.  [Reference  was  msde 
to  section  4  and  section  14,  sub-section  1,  of  the  Act  of 
1869.]  Such  recent  endowments  as  have  been  mixed 
with  other  investments  representing  old  endowmenti 
have  been  fairly  apportioned.  All  endowments  aabject 
to  section  14,  sub-section  1,  have  been  dealt  with 
accordiogly.  As  to  the  conecleuce  clause,  there  wse 
nothiog  to  show  that  the  scholars  were  rcqaired  te 
be  instructed  in  the  doctrines  of  any  particular  church. 
The  scheme  is  therefore  in  accordance  with  sections  U 
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and  16  of  the  Aot.  Gay's  Hospital  and  the  Fishm-^ngera' 
OompaDj  have  no  Tested  interest  under  section  13. 
^hey  are  not  gofemors,  and  have  no  locus  $tandu 

^ighff  Q»0,f  replied  for  the  Gofemors  of  Obrist'a 
fioepital  and  for  Guy's  Hospital. 

Methold  replied  for  the  Fishmongers'  Oompauy. 

Cur.  adv.  vulL 

Deo.  14,  1889. — The  judgment  of  their  lordships 
(Lord  HALSB7RY,  C,  the  Earl  of  Sblbornb,  Lord  Hob- 
sousx,  Lord  MACHAGHTBNy  Sir  Barnbs  Peacock,  and 
Sir  BIoNTAODB  E.  Skith)  was  deliTered  by 

Lord  Halsbubt,  C— The  scheme  framed  by  the 
Cfharity  Commissioners  in  this  case  has  given  tise  to  a 
^reat  number  of  appeals,  five  of  which  have  baen  argued 
before  their  lordships.    They  are  as  follows  :— 

A. — An  appeal  by  the  Governors  of  Christ's  Hospital 
as  constituted  by  Act  of  Parliament,  22  Gao.  3,  o.  77. 

B. — Nine  appeals  by  donation  governors  of  the  hospital, 
DOW  heard  as  a  single  appeal. 

C. — An  appeal  by  the  Corporation  of  the  City  of 
Ijondon,  and  by  the  Lord  Mayor,  aldermeo,  and  certain 
common  councillors,  members  of  the  actiug  governing 
body  of  the  hospital. 

D. — An  appeal  by  Gay's  HospitaL 

E. — An  appeal  by  the  Fishmongers'  Company. 

These  appeals  raise  questions  affecting  the  general 
character  and  objects  of  the  foundation  as  well  as  its 
.^OTerning  body  :  and  it  will  bo  convenient  first  to  state 
the  material  parts  of  the  instruments  which  determine 
those  points. 

In  December,  1547,  King  Henry  YIIL  executed  an 
indenture  and  letters  patent  by  which  he  granted  to  the 
corporation  of  the  City  of  London  the  church  of  the 
late  Grey  Friars  (thenceforth  to  be  called  Christ  Church) 
and  the  site  of  their  house  and  other  property  lately 
belonging  to  the  Grey  Friars  and  to  the  hospital  of 
fit.  Bartholomew.  He  also  granted  to  them  licence  to 
hold  lands  to  the  extent  of  1,000  marks  a  year. 

The  king's  motive  for  the  grant  is  thus  described  in 
the  recitals  of  the  indenture  :^ 

''  The  kinge  consideringe  the  myserable  estate  of  the 
poore  aged  sick  sore  and  ympotente  people  as  well  men 
as  womeu  lyinge  and  goinge  about  begginge  in  the 
common  streates  of  the  saide  Cittye  of  London  aud  the 
Suburbes  of  the  same  to  the  greate  peine  and  sorrow  of 
the  same  poore  aged  sick  and  ympotente  people  to  the 
.greate  infeccion  hurte  and  noyance  of  his  Grace's  lovinge 
fiubjectes  which  of  necessitie  muste  dailie  goe  aod  pasee 
by  the  same  poore  sick  sore  and  ympotente  people  beinge 
infected  with  divers^  greate  and  horrible  sickuesses  and 
diseeases  his  highness  of  his  moste  bouutif  ull  goodness 
and  charitable  mynde  mooved  with  groate  pittye  for  and 
toward  the  reliefe  aide  succour  and  helpo  of  the  said 
poore  aged  eick  sore  and  impotente  people  and  for 
thadvoydinge  of  the  great  daunger  and  infeccion  which 
dailje  dooth  and  maye  ensue  to  his  lovioge  subjectos  by 
reason  of  the  greate  sicknesses  aud  horrible  disseases  of 
the  same  sick  and  sore  people  and  for  dy  vers  other  good 
and  gcdlie  purposes  and  intentes." 

By  the  indenture  the  corporation  covenanted  that  they 
would  maintain  certain  clergy  and  alnispeople,  with 
details  not  material  for  the  present  purpose ;  aud  that 
besides  the  specified  objects,  the  whole  profits  of  the 
lands  then  granted  or  to  be  taken  under  the  licence 
should  go  to  the  relief  and  sustentation  of  the  poor. 

In  the  month  of  June,  1553, King  Edward  YI.  executed 
an  indenture  and  letters  patent,  by  which  he  granted  to 
the  Corporation  of  the  City  of  London  his  Mduor  House 
of  Bridewell,  and  all  the  possessions  belonging  to  the  Idte 
Hospital  of  the  Savoy.  He  also  granted  to  them  power 
to  hold  lands  to  the  yearly  Talue  of  4,000  marks,  '*  to 
•the  u^d  and  sustentation  of  the  poor  of  the  new  erected 


Hospital  of  Christ  Church  in  London  for  the  time  being, 
and  to  the  sustentation  of  the  poor  of  the  new  erected 
Hospital  of  St.  Thomas  in  the  borough  of  Soathw»irk 
in  the  county  of  Sarrey  for  the  time  being,  and  to  the 
sustentation  of  the  poor  from  henceforth  to  be  found  and 
brought  up  in  the  said  Manor  House  or  place  of  Bride- 
well." 

The  king's  motive  for  the  grant  is  thus  stated  in  the 
indenture  : — ''The  king  of  his  mere  mercy  having 
pity  and  compassion  on  the  miserable  estate  of  tlio  poor 
fatherless  and  motherless  children,  and  sick,  sore,  and 
impotent  people,  aud  most  gracioaoly  considering  the 
good  and  godly  endeaTOurs  of  his  most  humble  and 
obedient  subjects  the  mayor  and  commonalty  and 
citizans  of  London  who  diligently  by  all  ways  and 
means  do  travail  for  the  good  proviaiou  of  the  said 
poor  and  every  sort  of  them  and  that  by  such  sort 
and  means  as  neither  the  child  in  his  infancy  shall 
want  virtuous  education  and  bringing  up  neither  when 
the  same  shall  grow  unto  full  age  shall  lack  matter 
whereon  the  same  may  virtuously  occupy  himself  in 
good  occupation  or  science  profitable  to  the  common- 
weal neither  the  83re  nor  sick  when  they  sh>ill  be 
healed  shall  be  permitted  nor  suffered  to  wander  as 
vagabonds  in  the  commonweal  but  shall  likewise  be 
put  to  labour  and  good  and  wholesome  exercise  aud  so 
be  made  profitable  members  of  the  same." 

In  this  record  (Joint  App,  A.,  Vol.  L,  pp.  87—103) 
are  4)rinted,  under  the  head  of  "Toe  Order  of  the 
Hospitals  of  King  Henry  YIIT.  and  King  El  ward  YI., 
viz.,  St.  Bartholomew's,  Christ's,  Bridewell,  St. 
Thomas's,"  certain  ordinances  made  by  the  Corporation 
of  London  as  governors  of  those  hospitals.  It  appears 
that  they  established  a  general  body  of  governorii  for 
the  joint  affairs  of  tho  four  hospitals,  with  separate 
bodies  for  the  separate  affairs  of  each.  Aud  it  U 
mentioned  that  in  Christ's  Hospital  there  was  a  grammar 
school  in  which  '*  suche  of  th««  children  as  be  pregnant 
and  very  apt  to  learninge  be  reserved  and  kept 
.  .  .  in  hope  of  preferment  to  the  universitie."  (See 
p.  91). 

As  early  as  the  year  1557  different  objects  of  the 
foundations  had  been  distributed  to  different  houses, 
viz.,  education  to  Christ's  Hospital,  the  cure  of  sickuess 
to  St.  Thomas's,  and  correction  of  malefactors  to 
Bridewell.  This  appears  from  a  minute  of  a  general 
court  holden  at  Christ's  Hospital  on  the  27th  of  Sep- 
tember, 1557,  printed  at  p.  103  of  the  volume. 

*'  Aud  it  is  further  ordered  by  this  generall  assomblye 
in  consyderacon  that  as  the  good  houses  of  Curist's 
hospital!  hathe  bene  erected  for  the  vertuouse  bringinge 
vp  of  the  myserable  youth,  and  St.  Thorns  hojpitall  for 
the  releuynge  of  the  neadyne  and  deseased,  and 
Bridewell  for  thenforcioge  of  the  lewdo  and 
naughtie  sorte  to  labor  aud  worke  So,  for  asmoche 
as  the  aforesaid  Christ's  and  St.  Thorns  hospittills 
have  hetherto  had  no  petfeccou  that  is  to  eaye  anye 
directe  or  plaiue  order  for  the  maiutenaunce  of  either 
of  the  said  hospitalls  That  tUerfore  cue  gdueralL 
Renter  to  be  assigned  shall  yelde  and  paye  vuto  the 
Treaaaurer  of  St.  Thoms  hospitall  for  the  furniture  of 
the  charges  of  the  same  all  the  whole  reueuowes  and 
prefects  that  ehsU  come  of  the  Unds  aud  rents  in  any 
wyse  belongioge  to  the  said  hospitall  vutill  other  or 
farther  order  shalbe  taken  for  the  eamo  Aud  that  the 
Scruteners  and  gatherers  of  Legacies  shall  make  an 
Accompte  of  all  their  collecions  at  all  auche  t/mes  as 
they  shalbe  called  vnto  any  generall  courte  Aud  that 
the  treasaurers  aud  Scruteners  of  the  said  hospital  Is 
shall  receaue  suche  legacies  aud  couteyno  the  same  in 
their  aucomptes  as  from  hensforth  shalbe  gevsn  to  auye 
of  the  said  hospitalls  Aud  that  no  Treaaaurer  of  any 
hospitall  shall  medlt^  w^h  the  legacie  in  any  wyse  thdt  is 
bequethed  to  anothec 

"  Aud  also  that  Obrist's  hospitall  shall  bo  stayed  w^h 


760 


THE   WEEKLY  EEPORTEB.      [Au«.8o,i8eo.]      VoL  XXXVin. 


PbITY  COINCIL. 


In  bb  Thb  Ekdowed  Schools  Acr,  1869,  anf>  Amending  Aora. 


Priyt  OoTTxon.. 


the  mouetblye  colleoion  graunted  of  the  citizens  and  of 
pnche  ystues  as  shall  aryse  and  erowe  of  thofflce  of 
Blackwell  ball." 

The  distribntion  of  functions  and  fosde  thus  effected 
has  neTer  been  disturbed.  It  does  not  appear  that 
Ohrist's  Hospital  retained  any  of  the  property  granted 
by  the  charter  to  the  Corporation  of  London  except  the 
Mte  of  its  buildings.  The  bulk  of  its  endowments  is 
derifed  from  subsequent  donations. 

The  arrangements  made  in  1557  with  respect  to  the 
goTemment  of  the  hospitals  gave  rise  to  disputes  be- 
tween the  City  of  London  as  governors  of  all  the  hos- 
pitals on  the  one  hand,  and  the  officers  and  acting 
governors  of  the  several  hospitals  on  the  other ;  and  in 
the  year  1782  the  Act  22  Geo.  3,  c.  77,  was  passed  for 
the  purpose  of  giving  validity  to  a  settlement  agreed  on 
by  the  disputing  parties.  Thereby  was  established  a 
separate  governing  body  for  Christ's  Hospital,  with  full 
powers  of  management  over  its  possessions  and  affairs. 
That  is  the  body  whof  e  appeal  comes  first  in  the  list,  and 
raises  the  meet  important  questions. 

Appeal  A. 

The  main  objection  is  one  which  strikes  at  the  very 
root  of  the  scheme,  for  it  is  contended  that  the  emolu- 
ments which  the  Charity  Commissioners  have  treated  as 
educational  endowments  within  the  meaning  of  the 
Endowed  Schools  Act,  1869,  are  not  really  such,  but  are 
either  excluded  from  the  Endowed  Schools  Act,  of,  on 
the  view  most  fayourable  to  the  interests  of  education, 
are  endowments  of  a  mixed  character,  such  as  are  dealt 
with  by  the  24th  section  of  the  Act  This  contention  is 
supported  on  two  grounds. 

First,  it  is  pointed  out  that  the  grant  of  Henry  VIIL 
contemplates,  not  education  specifically,  but  general 
eleemosynary  objects  ;  and  that  the  grant  of  Edward  VI., 
though  it  does  contemplate  education,  does  so  only 
among  other  objects  equally  important.  Therefore  it  is 
argued  that  the  first  governors,  the  City  of  London, 
being  intrusted  with  the  application  of  these  properties 
to  vuiious  objects,  might  have  applied  the  whole  so  as  to 
exclude  education  ;  and  so  the  endowments  are.  by  the 
terms  of  section  8  (4)  of  the  Endowed  Schools  Act,  ex- 
cluded from  its  operation. 

Their  lordships  think  that  the  answer  to  these  argu- 
ments lies  on  the  face  of  the  inatmments  above  cited. 
They  do  not  agree  that,  under  the  grant  of  Edward  VI., 
education  could  have  been  wholly  neglected  by  the  ad- 
ministrators of  the  funds.  But  passing  by  any  question 
as  to  what  the  first  governors  might  in  their  discretion 
have  done,  they  did  in  fact  take  the  reasonable  and 
wise  course  of  separating,  as  regards  locality  and  pro- 
perty and  management,  the  various  public  objects  which 
they  had  to  promote.  This  was  done  almost  immediately 
after  the  foundation.  Ever  since  that  time  the  original 
site  of  Christ's  Hospital  and  the  large  gifts  made  to  it 
have  been  applied  to  education  ;  and  its  goTeming  body, 
acting  separately  from  1657  onwards,  and  placed  sepa- 
rately upon  an  indubitobly  legal  footing  in  1782,  has 
been  concerned  with  educational  funds.  This  long- 
continued  application  of  these  funds  clearly  brings  them 
within  section  5  of  the  Act. 

But  then  it  is  said  that  a  large  portion  (and  calcula- 
tions are  made  to  show  that  it  is  much  the  larger 
portion)  of  the  funds  have  been  expended  on  the 
physical  sustenance  of  the  boys  admitted  to  the  school ; 
and  it  is  argued  that  funds  employed  in  maintenance  or 
clothing  are  not  within  the  Act  unless  according  to  the 
terms  of  section  29  they  are  endowments  attached  to  a 
school  for  that  purpose. 

It  appears  to  their  lordships  that  this  argument 
attributes  to  section  29  an  effect  precisely  the  reverse  of 
what  was  intended.  If  a  donor  has  given  property  for 
no  other  purpose  than  that  of  maintenance  or  clothing, 
there  might  be  a  doubt  whether  it  should  be  taken  as  a 


purely  educational  endowment  under  aeotion  5,  though 
it  be  attached  to  a  school.  Section  89  is  adapted  to 
remove  this  doubt,  but  not  to  out  down  the  deiBiiitioB 
of  educational  endowments  given  in  aaction  5.  It  ccr- 
taioly  would  be  a  strange  result  if  it  were  found  that 
the  Act  treats  endowments  for  maintenance  of  soboUis 
as  being  general  educational  endowments  if  only  tbey 
are  attached  to  a  school,  and  yet  treats  general  edues- 
tionsl  endowments  as  being  mixed  if  in  fact  they  have 
been  applied  in  maintaining  as  well  as  teaching  the 
scholars.  Their  lordships  think  that  no  auch  anomaly 
is  to  be  found  in  the  Act.  In  their  judgment  fundi  are 
applied  for  the  purposes  of  education  at  acbool  within 
the  meaning  of  section  5,  whether  the  aystem  followed 
be  that  of  teaching  only,  or  that  of  taking  in  the 
scholars  and  maintaining  as  well  as  teaehing  them. 

Their  lordships,  therefore,  are  of  opinion,  with  refer- 
ence to  the  first  objection  of  the  goTemorv,  that  the 
scheme  is  right  in  treating  all  the  general  endowments 
of  Christ's  Hospital  as  educational  within  the  meanlog 
of  section  5  of  the  Act,  and  in  treating  those  which  bsve 
been  given  to  it  for  maintenance  of  eeholars  as  sdocs- 
tional  under  the  terms  of  section  29. 

Some  objections  have  been  made  to  the  mode  la 
which  the  commissioners  have  dealt  with  recent  endow- 
ments, or  endowments  given  subsequently  to  the  2iid  of 
August,  1819,  which,  by  section  14  (1)  of  the  Act,  sis 
excluded  from  the  operation  of  schemes  except  with  tfas 
assent  of  the  governing  body.  Some  of  these  objseCiona 
were  abandoned  in  the  course  of  the  argument,  beosuis 
it  was  found  that  the  principles  contended  for  by  the 
appellants  would  not  yield  results  more  favonrabla  to 
them  than  those  adopted  by  the  commisaioners.  But 
Mr.  Rigby  still  contended  that  where  recent  endowmests 
had  been  spent  in  improving  or  maintaining  the  old 
property,  the  amount  spent  should  be  aacertaioed  and 
removed  from  the  operation  of  the  scheme. 

To  this  contention  their  lordships  cannot  assent;  It 
may  be  that  some  gifts  have  been  taken  by  the 
governors  and  brought  into  the  year's  expenditure,  part 
of  which  has  been  devoted  to  the  maintenance  of  the 
hospital  property.  But  the  accounts  to  which  their 
lordships  have  been  referred  in  p.  258  and  In  pp.  800  to 
307  of  the  Appendix  A,  voL  I.,  do  not  show,  and  there 
is  nothing  else  in  the  record  to  show,  that  the  govenorv 
have  done  anything  except  to  apply  iu  the  mainteoaoce 
of  their  property  funds  lawfully  applicable  for  that  por- 
pose,  as  any  other  wise  and  prudent  landowner  mignt 
do.  The  accounts  are  not  very  clear  upon  this  potet» 
and  probably  were  not  made  out  with  any  nidi 
thought  in  the  accountant's  mind ;  but,  assuming  that 
general  legacies  have  been  brought  in  to  aid  the  ysar's 
inoome,  and  have  not  been  fund^  or  kept  to  any 
separate  account,  the  result  is  that  the  money  has  besii 
spent,  and  spent  in  legitimate  ways,  to  trace  suoh 
money  would  be  impossible',  and,  if  possible,  would  be 
wrong. 

Another  important  objection  taken  to  the  sofaems 
rests  on  what  are  commonly  called  the  conscience  olansss 
of  the  Act,  sections  15  to  18.  1  he  scheme  embodies  tksa 
with  a  modification  to  be  mentioned  presently.  Hm 
governors  contend  that  their  foundation  is  one  of  those 
which,  by  force  of  seotion  19,  are  partially  exosptsd 
from  the  provisions  of  the  preceding  sections,  being,  ss 
they  aay,  speciaay  attached  to  the  Established  Chanb. 
Section  19  excepts  any  educational  endowment  the 
scholars  educated  by  which  are  **  required  by  the  expie« 
terms  of  the  original  instrument  of  foundation,  or  of 
the  statutes  or  regulations  made  by  the  founder  or 
under  his  authority,  in  his  lifetime  or  within  fifty  years 
after  his  death  (which  terms  haTe  been  observed  dowt 
to  the  commencement  of  this  Act),  to  learn  or  to  bs 
instructed  according  to  the  doctrines  or  formulariss  of 
any  particular  ohurcb,  sect»  or  denomination." 

The  instruments  of  foandatioo  contain  no  dirsetiow 
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on  the  aubjeots  to  be  taagbt.  To  bring  the  case  within 
flection  19,  the  goTernors  rely  first  on  an  injanction 
iMued  by  Edward  Yf.  to  all  school oaasters  of  yoath 
commanding  th«m  to  teach  in  their  schools  the  catechism 
of  a  certain  godly  and  learned  man,  probably  John  Day ; 
but  this  iDJanotion,  whatever  its  Tadidity,  is  not  a  statute 
or  regulation  for  Obrist's  Hospital,  nor  is  Day's  Gate- 
chism  a  formulary  of  the  Ohurch  of  England.  The 
governors  next  rely  on  a  number  of  minutes  entered 
in  their  books,  and  recording  orders  made  by  them  from 
time  to  time.  From  these  it  appears  that  in  the  year 
1570  the  children  were  furnished  with  Dean  Nowell's 
Catechism,  that  a  person  was  appointed  to  gi?e  them 
instruction  in  "the  Gatechisme,"  and  that  attendance 
at  the  catechetical  lessons  was  required  of  the  ofiftcers 
of  the  bouse  and  of  two  goTemors.  Nowell's  Oatechism 
ne?er  was  a  formulary  of  the  Ohurch  of  England.  It  is 
doubtful  whether  orders  of  the  kind  produced,  for 
appointing  an  officer,  for  profiding  books,  for  pre- 
scribing the  places  and  times  of  instruction  and  the 
persons  to  attend  thereat,  are  statutes  or  regulations  of 
the  kind  contemplated  by  section  19.  It  is  certain  that 
we  cannot  find  in  them  any  such  express  terms  for 
lequiring  instruction  in  the  doctrines  and  formularies  of 
the  Ohurch  of  England  as  are  necessary  to  fulfil  the 
requirements  of  that  section. 

But  this  part  of  the  scheme  (section  80)  contains  a 
provision  which,  so  far  as  their  lordships  know,  is  quite 
novel.  It  provides  that  when  exemption  from  attend - 
jmce  on  religious  worship  or  teaching  has  been  claimed 
for  a  scholar  in  the  way  prescribed  by  section  16  of  the 
Act,  every  person  in  charge  of  a  bo£krding-house  of  any 
^school  of  the  foundation  shall  allow  such  exemption.  To 
this  the  governors  object,  and  their  lordships  think  that 
it  is  not  warranted  by  the  Act.  In  section  16  it  is 
enacted  that  (when  section  19  does  not  apply)  *'  in  every 
scheme  •  .  .  the  commissioners  shall  provide  that  if 
the  parent  ...  of  any  scholar  who  is  about  to 
attend  such  school,  and  who  but  for  this  section  could 
only  be  admitted  as  a  boarder,  desires  the  exemption  of 
such  scholar  .  .  .  but  the  persons  in  charge  of  the 
boarding-house  of  such  school  are  not  willing  to  allow 
such  exemption,  then  it  shall  be  the  duty  of  the 
governing  body  of  such  school  to  make  proper  provisions 
for  enabling  the  scholar  to  attend  the  school,  and  have 
such  exemption  as  a  day  scholar.*'  The  commissioners 
are  here  ordered  to  insert  in  their  scheme  the  exact  pro- 
visfons  of  the  section.  If  exemption  is  claimed  for  a 
boarder,  and  the  persons  in  charge  of  the  boarding- 
house  are  not  willing  to  allow  it,  what  is  to  be  done  P 
The  Act  eays  that  provision  shall  be  made  "  for  enabling 
the  scholar  to  attend  the  school,  and  have  such  exemp- 
tion as  a  day  scholar."  The  scheme  says  that  the 
persons  in  charge  of  the  boarding- bouse  shall  be  bound 
to  allow  the  exemption.  These  two  directions  are  con- 
tradictory of  one  another,  and  in  this  respect  their  lord- 
ships axe  of  opinion  that  the  scheme  is  erroneous. 

Appsal  B. 

The  case  of  the  donation  governors  is  that  at  the 
twssing  of  the  Act  of  1869  they  were  entitled  to  the 
fight  of  presenting  children  for  adoption  into  the 
hospital  in  rotation  with  other  governors  ;  and  that 
x>pportunitie8  for  presentation  occurred,  on  an  average, 
every  3|  years.  Section  93  of  the  scheme  materially 
curtails  this  privilege,  for  it  provides  that  a  donation 
liovernor  ahall  not  present  a  child  as  long  as  there  is 
on  the  foundation  any  child  presented  by  him;  and 
also  that  one-third  of  the  presentees  shall  be  girls.  The 
-donation  goyemors  therefore  object  that  the  scheme  is 
not  in  conformity  with  the  Act  because  it  has  not  had 
regard  to  their  patronage  as  directed  by  section  13. 

Their  lordships  agree  with  the  appellants  that  they 
are  persons  directly  affected  by  the  scheme,  and  are 
therefore  entitled  to  be  heard  on  the  question  whether 


the  scheme  is  or  is  not  in  conformity  with  the  Act, 
section  39  (3) ;  bat  on  that  question  the  decision  must 
be  against  the  appeal.  It  is  impossible  to  deny  that 
regard,  and  substantial  regard,  to  the  patronage  in 
question  has  been  paid  in  framing  the  scheme.  The 
appellants  contend  that  it  is  not  sufficient  regard ;  but 
they  have  not  in  their  case  or  through  their  counsel 
suggested  any  measure  of  the  regard  that  should  be 
paid,  except  that  the  patronage  should  be  left  wholly 
untouched,  or  that  a  full  equivalent  should  be  given  in 
exchange  for  it. 

Their  lordships  cannot  put  such  a  construction  on  the 
Aot.  Section  11  enacts  that,  when  a  scheme  abolishes 
or  modifies  the  educational  advantages  of  any  class  of 
persons,  the  commissioners  shall  have  due  regard  to  the 
educational  interests  of  that  class;  and  seotion  39  is 
careful  to  provide  an  appeal  to  her  Majesty  in  Council 
by  the  governing  body  on  that  very  point.  Section  13 
first  enacts  that  the  commissioners  shall  save  or  make 
due  compensation  for  certain  vested  interests;  and 
section  39  expressly  provides  an  appeal  on  that  very 
point  by  the  persons  directly  affected.  Those  vested 
interests  do  not  include  the  rights  of  patronage  claimed 
by  the  donation  governors.  They  are  dealt  with  by  a 
separate  sentence  in  seotion  13,  which  directs  the  oom- 
miisioners  to  have  regard  to  them,  and  no  express 
mention  of  them  is  made  in  seotion  39.  If  the  Lagisla- 
ture  intended  what  the  donation  governors  allege,  rights 
of  patronage  should  simply  have  been  set  down  in 
section  13  as  one  of  the  vested  interests  to  be  saved  or 
duly  compensated.  But  they  are  dealt  with  iu  different 
terms,  and  are  clearly  placed  on  a  different  footing  both 
from  vested  interests  and  from  those  educational 
interests  to  which  due  regard  is  to  be  had.  Their  lord- 
ships hold  that  this  scheme,  which  pays  regnrd,  not 
illusory  but  substantial,  to  the  rights  of  patronage  in 
question,  cannot  be  successfully  impeached  as  not  being 
in  conformity  with  the  Act  in  that  respect. 

Appsal  0. 

The  position  of  the  appellants  in  thin  case  is  a  little 
complicated.  They  are  a  portion  of  the  governing  body 
established  by  the  Act  of  1782.  They  represent 
especially  the  Corporation  of  the  City  of  London,  which 
was  the  original  grantee  of  the  endowments  of  Henry 
Ylir.  and  Edward  VI.,  and,  as  their  lordships  under- 
stand, is  still  legally  seised  of  the  estates  of  the  hospital, 
though  without  any  powers  of  management.  The  City 
has  made  gifts  to  the  hospital,  and  there  have  been 
accorded  to  the  governors  who  specially  represent  it 
certain  privileges  of  presenting  children  who  are 
received  upon  the  foundation.  They  now  oomplain  of 
the  scheme  because  it  has  not  due  regard  to  their  rights 
of  patronage.  But  they  also  assume  the  position  of  a 
governing  body,  and  take  objections  to  the  scheme  of 
the  same  character  as  have  been  dealt  with  in  Appeal  A., 
and  the  additional  objection  that  the  scheme  has  not  due 
regard  to  the  educational  interests  of  the  destitute  poor 
of  certain  localities. 

So  far  as  regards  rights  of  patronage,  the  case  stands 
on  the  same  footing  as  the  case  of  the  appellants  in 
Appeal  B.,  and  the  appeal  must  be  rejected  for  the 
reasons  there  assigned. 

As  regards  the  other  objections,  their  lordships  con- 
sider that  the  appellants  are  not  in  those  matters  directly 
affected  by  the  scheme,  and  are  not  the  governing  body 
to  which  by  section  39  the  right  of  appeal  in  such 
matters  is  confined.  It  is  true  that  the  expression 
"  governing  body  "  is  by  section  7  of  the  Act  defined  in 
wide  terms,  which,  though  not  strictly  grammatical,  may 
include  persons  who  have  the  right  of  holding  any  en- 
dowment dealt  with  by  the  scheme.  And  it  may  be  that 
in  some  foundations  there  are  more  bodies  than  one  who 
for  different  purposes  of  the  Act  have  to  be  considered 
as  governing  bodies.     But  no  such  question  arises  now. 
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In  section  7  the  meaning  given  to  the  term  goTerning 
body  is  expressly  stated  to  be  **  unless  the  context  other- 
wise  requires,"  and  by  section  39  the  goTerning  body 
which  is  iuTested  with  the  important  power  of  appealing 
on  seTeral  grounds  of  general  interest  to  the  objects  of 
the  foundation,  must  be  that  body  alone  which  is 
charged  with  the  power  and  the  duty  of  general  manage- 
ment. These  appellants,  therefore,  ha?e  no  locM  itandi 
to  be  heard  on  appeal,  except  as  regards  their  rights  of 
patronage. 

Appeal  D. 

The  appeal  of  Guy's  Hospital  has  relation  to  a  gift 
made  in  ihe  year  1724  by  Thomas  Gay,  the  founder  of 
the  hospital,  to  Christ's  Hospital.  By  that  gift  the 
funds  of  Guy*s  Hospital  were  charged  with  the  payment 
of  MOO  a  year  to  Christ's  Hospital  upon  condition  that 
Guj'o  Hospital  should  ha?e  liberty  to  put  in  Christ's 
Hcflpital  dfery  Jf?F  ^0^^  P^^'  children,  with  a  prefer- 
ence to  foundet's  kin. 

From  that  time  to  the  present  the  annual  payment  of 
£400  has  been  made,  and  every  year  four  children  of 
Guy's  family  have  been  appointed  to  Christ's  Hospital  by 
Guy's  Hospital.  In  the  year  1830  Christ's  Hospital, 
finding  that  the  charge  of  maintaining  and  teaching  Guy's 
children  exceeded  the  value  of  the  annuity,  endeavoured 
to  renounce  it,  but  was  compelled  to  continue  it  by  a 
decree  of  the  Court  of  Chancery. 

The  annuity  has  been  carried  into,  and  administered 
as  part  of,  the  ordinary  income  of  Christ's  Hospital,  and 
as  such  is  operated  on  by  the  scheme.  Gay's  Hospital 
now  complains  of  certain  clauses  of  the  scheme — viz.,  of 
section  85,  which  restricts  the  benefits  of  the  foundation 
to  such  as  stand  in  need  of  assiatance,  and  requires  con- 
tributions of  those  whose  parents  are  able  to  contribute 
substantially  ;  of  section  86,  wbicli  imposes  certain  con- 
ditions as  to  the  character  and  health  of  the  children  ; 
and  more  especially  of  section  99,  by  which  only  eight 
places  on  the  foundation  are  reserved  for  Guy's  family, 
and  those  only  for  the  period  of  twenty  years  from  the 
date  of  the  scheme.  Guy's  Hospital  claims  to  be  a 
governing  body  of  Christ's  Hospital,  so  far  as  regards 
the  endowment  in  question,  and  therefore  to  have  the 
right  of  appealing  under  section  39  (4)  of  the  Endowed 
Schools  Act  on  behalf  of  Guy's  family. 

The  claim  to  be  a  governing  body  within  the  meaning 
of  section  39  of  the  Act  is  inconsistent  with  the  construc- 
tion above  placed  on  that  section.  Guy's  Hospital  U 
under  an  obligation  to  pay  £400  a  year  to  Christ'ii 
Hospital,  upon  the  conditions  of  Guy's  will.  But  the 
Governors  of  Christ's  Hospital  are  the  general  managers 
of  that  sum  as  of  the  other  revenues  of  their  hospital. 
What  remedy  Guy's  Hospital  may  have  against  a  breHcb 
of  the  conditions  of  Gay's  will  by  Christ's  Hospital  ie  a 
question  of  law  which  can  only  be  decided  in  a  suit 
propetly  constituted  for  the  purpose.  For  the  purpose 
of  this  appeal  Guy's  Hospital  can  only  be  considered  as 
a  body  corporate  directly  affected  by  the  scheme,  and 
objecting  to  it  as  not  being  in  conformity  with  the  Act 
because  it  does  not  pay  regard  to  the  rights  of  patron- 
age. So  far  as  that  consideration  goes  their  lordships 
think  that  this  case  does  not  substantially  differ  from 
that  of  the  donation  governors,  and  that  the  objection  to 
the  scheme  cannct  be  sustained.  As  regards  the  educa- 
tional interests  of  Guy's  children,  Guy's  Hospital  have 
no  locus  standi  under  section  39.  The  right  of  appeal 
on  this  point  is  given  to  the  Governors  of  Chiist's 
Hospital  alone. 

Appeal  E. 

The  appeal  of  the  Fishmongers'  Company  relates  to  a 
gift  made  by  Mark  Quested  in  the  year  1642,  and  to  a 
compromise  between  the  company  and  Christ's  Hospital 
in  the  year  1683.  Under  the  compromise  the  company 
paid  to  Christ's  Hospital  the  sum  of  £200,  and  Christ's 
Hospital  became  bound  to  teoeive  forthwith  six  poor 
children  on  the  appointment  of  the  company.    It  was 


also  arranged  that  the  company  should  be  entitled  to 
ha?e  six  nominees  always  in  Christ's  Hospital,  payng 
the  sum  of  £4  Ss.  4d.  a  year  for  each.  This  atraoge- 
ment  has  continued  up  to  the  present  time.  The  oompsaj 
object  to  the  scheme  on  the  ground  that  it  does  not  pay 
proper  regard  to  the  rights  of  the  oompaay  or  to  the 
educational  interests  of  their  nominees. 

Probably  the  considerations  which  would  govern  this 
appeal  on  its  merits  are  substantially  the  same  as  apply 
to  Appeal  D.  But  their  lordships  are  precluded  from 
entering  into  such  conslderaiionsi  because  the  42nd 
section  of  the  Endowed  Schools  Act  forbids  appesls 
having  relation  only  to  endowments  which  during  the 
three  years  preceding  the  commencement  of  the  Act 
have  had  an  average  annual  gross  income  of  not  more 
than  £100. 

As  TO  ALL  THE  ApPBALS. 

!the  general  result  is  that,  in  their  lordships'  opinkm, 
all  the  petitions  of  appeal  should  be  dismissed,  except 
the  petition  of  the  Governors  of  Christ's  Hospital.  Upoa 
that  petition  their  lordships  think  that  the  proper 
course  will  be  to  remit  the  scheme  to  the  Chari^  Com- 
missioners, with  a  declaration  that  it  ia  erroneous  so  tor 
as  it  fails  to  embody  the  provisions  required  hj  "ctioa 
16  of  the  Endowed  Schools  Act,  1869,  and  so  far  si  it 
requires  persons  in  charge  of  a  boarding-house  to  sUov 
exemptions  from  prayers  and  religious  worship. 

They  will  humbly  advise  her  Majesty  accordingly. 

Solicitor  for  the  Governors  and  Donation  Govononof 
Christ's  Hospital,  S,  M.  Beachero/t. 

Solicitor  for  the  Mayor,  &c.,  cf  London,  The  Citjf 
Solicitor. 

Solicitors  for  Guy's  Hospital,  Winter  A  Co. 

Solicitor  for  the  Fishmongers'  Company,  C.  Dp 
Humphreys, 

Solicitors  for  the  respondents,  Farrer  A  Co. 


court  oC  appeal. 

From  Cbau.  Div.  Aog.  1. 

In  re  Lord  Egmont's  Settled  Estatis.  («.) 

Settled  Zand  Aeti  {Amendment)  Act,  1887  (50  Jt  51 
Vict,  c,  80),  #.  1 — Terminable  rent-charge  fer  defre^^ 
ing  esppensee  of  improvements — Bedemption  eid  ^ 
capital  money — Payment  of  honui. 

Where  a  tenant  for  Ufe  of  settled  land  has  ereateit 
terminable  rent' charge  in  pursuance  <f  amy  Act  ^ 
Parliament  for  the  purpose  of  repaying  m4mey  bemnei 
for  improvements,  it  is  allowable  for  the  trustees  sf  the 
settlement,  under  section  I  of  the  Settled  Land  Act  ef 
1887,  in  applying  capital  money  to  the  expenses  sf  »• 
deeming  such  rent- charge,  to  include  in  such  expenses  a 
payment  by  nay  of  bonus  to  the  lender  for  taking  rtpey* 
ment  before  the  proper  time. 

In  re  Lord  t^udeiey's  SetUed  EsUtes,  36  W.  R.  1€% 
37  Ch.  D.  123,  disapproved. 

Appeal  from  a  decision  of  North,  J. 

Lord  Egmont  was  the  tenant  for  life  of  certain  sstiteB 
at  Banstead  and  elsewhere  under  a  settlement  dated  the 
10th  of  February,  1870.  Being  desirous  of  dfeotiDC 
some  drainage  improvements  on  the  settled  laodi,  ie 
borrowed  various  sums  of  money  from  the  lAndi 
Improvement  Co.  for  the  purpose  of  defraying  t^ 
expenses  of  the  work  ;  and  by  orders  of  the  Inoloiosi 

(a.)  Reported  by  F.  G.  Rvckxb,  Esq.,  Barrlstei^it-I^v. 
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Ct.  App.      In  he  Lord  Egmont's  Sbttlbd  Ebtatbs. — Oapb  Copper  Co.  v.  Oomptoir  d'Escomptb  DBPiLkid.      Ct.  App. 


'  ComxniBaioaers  made  in  pursnanoe  of  the  Lands  Improve- 
ment  Go.'s  Acta  the  settled  lands  were  charged 
with  certain  rent-chargea  ia  fayoor  of  the  cdmpany 
extending  over  a  fixed  number  of  jeara  by  way  of  repay- 
ment of  the  earns  advanced.  The  tenant  for  life  was,  aa 
^between  himself  and  the  remaindermen,  bound  to  pay 
the  instalments  which  should  become  payable  daring  the 
oontinuance  of  his  interest.  The  instalments  were  duly 
paid  by  the  tenant  for  life  for  some  years. 

Subsequently  money  came  to  the  hands  of  the  traatees, 
which  was  applicable  as  capital  money  arising  under  the 
Settled  Land  Act,  1882  ;  and  Lard  Egmont  requested  the 
trustees  to  apply  such  money  to  the  redemption  of  the 
rent-chargea.  The  company  were  willing  to  have  the 
rent-chargea  redeemed,  but  only  on  condition  that  they 
were  paid  a  sum  of  money  by  way  of  bonus  for  accepting 
repayment  of  the  loan  before  the  proper  time.  The 
trustees  being  doubtful  whether  they  had  power  to 
redeem  on  those  terms,  Lord  Egmont  applied  to  the 
oourt,  asking  that  the  trustees  might  be  at  liberty  to 
apply  the  money  in  their  hands  to  the  redemp'aon  of  the 
rent-oharges,  including  the  payment  by  way  of  bonus. 

North,  J.,  thinking  he  was  bound,  on  the  authority  of 
the  decision  of  Kay,  J.,  in  the  case  of  la  re  Lord 
8udeley*i  SettUd  Estates^  86  W.  B.  162,  37  Ch.  D.  123, 
to  hold  that  the  trustees  could  not  pay  any  sum  by  way 
of  bonus  to  the  company,  made  the  following  order  :-- 
That  the  trustees  might  properly,  out  of  money  in  their 
hands,  being  capital  money,  or  money  applicable  as 
papitol  money,  arising  under  the  Settled  Land  Act,  1882' 
redeem  or  otherwise  provide  for  payment  of  so  much  of 
the  instalments  aooming,  or  to  accrue  due,  of  the  rent- 
charges  as  represented  or  was  appropriated  to  the  pay- 
ment of  capital  sums. 
Lord  Egmont  appealed. 

Craehanthorpe^  Q.  C.  (  Reginald  Winslow  with  him),  for 
the  appellant. — By  section  21  of  the  Settled  Land  Act, 
1882,  '*  capital  money  arising  under  this  Act,  subject  to 
payment  of  claims  properly  payable  thereout,  and  to 
application  thereof  for  any  special  authorized  object  for 
which  the  same  was  raised,  shall,  when  reoei?ed, 
be  invested  or  otherwise  applied  wholly  in  one,  or 
partly  in  one  and  partly  in  another  or  others,  of  the 
following  modes,  (namely)  .  .  .  (ii.)  In  discharge,  pur- 
chase, or  redemption  of  incumbrances  affeobing  the 
inheritance  of  the  settled  land."  In  the  ca^e  of  In  re 
KnatohbuWs  SettUd  Uttatey  33  W.  B.  569,  29  Ch.  D. 
£88,  where  terminable  rent-charges  had  been  created 
under  the  Improvement  of  Land  Act,  1864,  it  was  held 
that  the  tenant  for  life  was  not  entitled  to  haye  the 
ohargea  paid  off  out  of  capital  money.  In  conaequence 
of  that  decision  the  Settled  Land  Act  of  1887,  waa  passed, 
eeotion  1  of  which  enacta  :  — ''  Where  any  improvement 
of  a  kind  authorized  by  the  Act  of  1882  haa  been,  or  may 
be  made,  either  before  or  after  the  passing  of  this  Act, 
and  a  rent-charge,  whether  temporary  or  perpetual,  haa 
been  or  may  be  created  in  pursuance  of  any  Act  of 
Parliament  with  the  object  of  paying  off  any  moneys 
advanced  for  the  purpoae  of  defraying  the  ezpeoses  of  such 
improvement,  any  capital  money  expended  in  redeeming 
fluoh  rent-charge,  or  otherwise  providing  for  the  payment 
hereof,  shall  be  deemed  to  be  applied  in  payment  for  an 
improvement  authorized  by  the  Act  of  1882."  The 
payment  by  way  of  bonus  which  the  court  is  now  asked 
to  allow  clearly  comes  within  this  section.  In  re  Lord 
Sudeley's  Settled  Estates  is  distinguishable  from  the  pre- 
sent case ;  but  if  necessary  that  case  ought  to  be  over- 
tilled. 

Onslow^  for  the  trustees. 

Lord  Ebhbs,  M.B. — ^In  this  case  the  tenant  for  life 
'borrowed  money  to  pay  for  improvements  on  the  estate, 
•ach  improvements  being  of  a  kind  authorized  by  the 
Settled  Land  Aot,  1882,  and  by  way  of  repaying  the 


loan  he  created  terminable  rent-charges.  After  paying 
the  instalments  of  the  rent-charges  for  some  years  he 
desired  to  have  them  redeemed  by  the  trustees.  North,  J., 
thought  that  the  money  had  been  properly  borrowed,  and 
that  the  trustees  had  in  their  hands  money  with  which 
they  might  redeem  the  rent-charges ;  but  he  felt  con- 
strained by  the  decision  of  Kay,  J,,  in  Lord  SiideUy^i 
ease  to  say  that  he  oould  no!;  allow  payment  of  part  of 
the  money  which  the  trustees  would  have  to  pay  for 
redemption — namely,  a  bonus  by  way  of  compensation  to 
the  lender,  who  is  willing  to  be  redeemed  at  a  certain 
price.  What  is  the  meaning  of  the  words  in  section  1  of 
the  Settled  Land  Aot  of  1887,  '^  money  expended  in 
redeeming  such  rent-charges,  or  otherwise  providing  for 
the  payment  thereof  "  ?  ''  Money  expended  in  redeem- 
ing such  rent-charges  "  means  money  which  will  have  to 
be  expended  in  redeeming.  The  words  must  be  construed 
to  include  what  the  lender  will  accept  for  redemption  of 
the  rent-charge.  Then  was  North,  J.,  right  in  saying 
that  this  payment  of  bonus  could  not  be  allowed  ?  Lord 
Sudeley*i  cite  was  not  a  case  of  redemption  ;  the  order 
there  asked  for  was  for  the  payment  of  the  instalments 
of  the  rent-charge,  from  time  to  time,  out  of  capital 
money  in  the  hands  of  the  trustees.  ThAt  case,  there- 
fore, does  not  govern  the  present.  But  I  think  that 
Kay,  J.,  took  too  strict  a  view  of  the  Act  in  that  case, 
and  failed  to  give  effect  to  the  words,  ''or  otherwise  pro- 
viding for  the  payment  thereof."  This  is  a  case  of 
redemption  pure  and  simple.  I  think  that  North,  J., 
could  have  allowed  payment  of  this  bonus,  and  the  appeal 
must  be  allowed.  If  the  trusteea  desire  to  go  into  the 
qaestion  of  the  amount  of  bonus,  the  case  must  go  back 
to  North,  J. 

LiMDLEY,  L.J. — Thia  case  turna  on  the  trur)  construc- 
tion of  aeotion  1  of  the  Settled  Land  Act  of  1^87,  which 
was  passed  to  remedy  the  defect  brough:  to  light  in 
KnatohbulVi  ease,  [His  lordship  read  the  section.]  No 
distinction  is  drawn  between  a  rent-charge  redeemable  by 
contract  andarent-oharge  not  redeemable  by  contract.  We 
are  asked  to  apply  the  Aot  to  a  rent-charge  not  redeem- 
able by  contract.  The  borrower,  in  order  to  redeem, 
must  come  to  terms  with  the  lender.  The  lender  says, 
I  am  willing  to  be  redeemed,  but  I  must  have  something 
to  compensate  me  for  the  loss  of  a  good  invodtment. 
The  object  of  the  Act  is  to  enable  capital  money  to  be 
expended  in  redeeming  rent-charges,  whethuL  iiMupurary 
or  perpetual ;  and  the  payment  of  the  proposed  bonus 
by  way  of  compensating  the  lender,  being  parb  of  the 
expense  of  redemption,  seems  to  me  to  be  authorized  by 
the  Act.  It  is  said  that  this  is  not  in  accordance  with 
Lord  Sudeleys  ease.  But  that  case  was  different  from 
this;  there  the  summons  only  tisked  that  the  capital 
money  might  be  from  time  to  time  applied  in  payment 
of  the  instalments,  it  did  not  ask  for  redemption.  How- 
ever, I  agree  with  the  Master  of  the  Bolls  that  Kay,  J., 
in  that  case  took  too  limited  a  view  of  the  AcL 

BoWEN,  L.J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitor  for  the  appellant,  If,  T.  Boodle, 

Solicitors  for  the  respondents,  Frere,  Forster^  </)  Co. 


From  Q.  B.  DIt.  Jaly  2. 

Cape  Copper  Co.  v,  Comptoir  D'EscoiiPTE  de 
Paris,  {a,) 

Praetiee^Letters  of  request— R,  S,  O,,  1883,  ord.  37.  r. 
6«;  App.  jr..  Forms  S7a,  37*. 
An  order  for  letters  of  request  to  issue  to  a  foreign 

(a.)  Beported  by  W.  F.  Basrt,  £?q.,  Barrieter-at-Latrn 
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Court  of  Afpbal. 


Khtmnby  Railway  Co.  v,  Rhymnbt  Iron  Oo. 


OouBT  OF  Appul. 


court,  tinder  ord,  87,  r.  6a,  oan  only  he  made  where  it  U 
sought  to  examine  toitnettes  under  the  order,  and  the 
eourt  has  no  jurUdietion  to  make  ttieh  an  order  where 
production  of  documents  alone  is  ashed  for. 

Appeal  from  an  order  of  the  Qaeeii*8  Bench  Division 
(Denmao,  Charles,  and  A.  L.  Smith,  JJ.) 

The  defendants  who  had  obtained  an  order  for  a  com- 
mission to  examine  witnesses  before  a  speoial  examiner 
in  France,  took  out  a  summons  for  an  order  that  letters 
of  request  should  issue  under  ord.  37,  r.  6a,  to  the 
French  court  for  the  purpose  of  obtaining  upon  the 
examination  production  of  certain  documents  which 
were  in  the  possession  of  the  French  court.  The  defend- 
ants alleged  that  these  documents  could  only  be  obtained 
by  means  of  letters  of  request.  The  court,  reversing  the 
decision  of  Lawrance,  J.,  at  chambers,  ordered  the  letters 
of  request  to  issue.  A  similar  application,  where  the 
facte  were  the  Pame,  is  reported  sub  nom.  Mason  4" 
Barry  v.  Ootnptoir  tPUscompte,  ante,  p.  685.  The  plain- 
tiffs appealed. 

Mnlay,  Q.C.  and  F.  M,  Abrahams,  for  the  plaintiffs. 

Bigham,  Q,C,,  and  Tmdal  Atkinson,  for  the  defend- 
ants. 

The  CouET  (Lord  Esheb,  M.R.,  and  Liin>LEY  and 
BOWEN,  L  JJ.)  allowed  the  appeal.  The  application 
was  made  under  ord.  37,  r.  6  a,  and  by  that  rule  forms 
37a  and  87b  in  appendix  E.  were  to  be  followed. 
According  to  those  forms  it  was  clear  that  the  examina- 
tion of  witnesses  was  the  foundation  of  the  issue  of 
letters  of  request.  The  examination  of  witnesses  was 
the  neoeseary  essential  in  an  order  for  the  issue  of  letters 
of  request,  and  upon  that  examination  there  might  be 
production  of  documents  and  copies  of  those  documents 
taken.  In  the  present  case  the  summons  did  not  ask  for 
the  examination  of  any  witnesses,  and  therefore  the 
oourt,  upon  the  present  materials,  had  no  jurisdiction  to 
issue  letters  of  request.  Upon  this  ground,  therefore,  the 
application  for  letters  of  request  must  be  refused. 

Appeal  allowed. 

Solicitor  for  the  plaintiffs,  Michael  Abrahams,  Son,  4* 

a. 

Solicitors  for  the  defendants,  Lyne  f  ffolman. 


From  Q.  B.  Div.  May  19. 

Ehymney  Railway  Co.  v,  Rhymney  Ikon  Co.  (a.) 
Railway  company — Undue  preference — Set- off  of  over- 
charges— Railway  and  Canal  Traffio  Act,  J 864  (1 7  4' 
18  Vict,  e,  31),  M.  2,  3,  6— Demand  of  interest— Writ 
—3  4-4  Will,  4,  c.  42,  s,  28. 

The  JRailway  Commissioners  having  decided^  under 
sections  2  and  3  of  the  Railway  and  Canal  Traffic  Act, 
that  the  plaintiffs  were  giving  on  undue  preference  to 
another  company  over  the  defendants  in  their  rates  for 
carriage,  the  defendants  sought  to  set  off,  in  an  action 
brought  against  them  by  the  plaintiffs,  the  amount  by 
which  the  rates  paid  by  them  under  protest  exceeded  the 
rates  paid  by  the  other  company. 

Held,  on  the  authority  of  Manchester,  Sheffield,  and 
LincolDshire  Railway  Go.  v,  Denaby  Main  CoUiery  Co.,  33 
W.  R.  49],  14  C.  B,  D.  209,  that  the  set  off  could  not  be 
maintained, 

A  claim  on  the  writ  for  interest  is  not  a  good  demand 
in  uritingfor  the  purposes  ofZA^  Will,  4,  c,  42,  s,  28. 

Appeal  from  the  decision  of  Grantham.  J. 

The  plaintiffs  had  charged  the  defendants  for  the  car- 

(a.)  Reported  by  A.  P.  Pbrcbval  Kbbp,  Esq.,  Barriater- 
at-Law« 


riage  of  coal  rates  in  excess  of  those  which  they  charged 
the  Dowlals  Iron  and  Goal  Oo.  On  the  10th  of  Jans, 
1887,  the  defendants  wrote  to  the  plaintiflh  to  the  effect 
that  they  intended  to  apply  to  the  Railway  OommiwinnfW 
in  respect  of  this  undue  preference,  and  that  from  ttiat 
date  they  should  only  consider  themselTes  liable  to  pay 
such  rates  as  might  be  found  by  the  oommiaaioneia  to  te 
proper,  and  that  any  excess  above  such  imfces  would  be 
subject  to  recovery.  j  ,^  »  i. 

The  Railway  Commissioners,  by  an  order  dated  iioiy 
20, 1888,  enjoined  the  plaintiffs  to  defltat  from  girag  an 
undue  preference  to  the  Dowlaia  Ce.,  and  ordered  then 
to  carry  for  the  defendants  on  equal  terms  with  that 
company.  __,,^ 

The  defendants  had  continued  to  pay  under  protsst 
the  rates  charged  by  the  plaintiffs  up  to  July  26, 1888. 

The  plaintiffs  having  brought  the  preaent  aotKm  to 
recover  the  balance  of  an  account,  the  defandMtB 
claimed  to  set  off  the  amount  so  paid  by  them  m  ezass 
of  the  rates  paid  by  the  Dowlais  Co.,  as  being  shown  ^ 
the  deciBion  of  the  commissioners  to  be  overcharged. 

The  indorsement  on  the  writ  claimed  interest  on  the 
amount  claimed  at  the  rate  of  £5  per  cent,  per  annom 
from  the  date  of  the  writ.  .    ,^  .   ^„. 

Grantham,  J.,  on  the  authoriiyof  D«ii«&yJf«»»OM*«Tr 
Co,  V.  Manchester,  Sheffield,  and  Lincobuhire  BaibBay 
Co,,  11  App.  Cas.  97,  34  W.  R.  Dig.  169,  gave  judgmeat 
for  the  plaintiffs,  with  interest. 

The  defendants  appealed. 

Jelf,  Q,C,,  and  W.  Graham,  for  the  appellanti.-- 
Although  no  action  will  lie  for  a  breach  of  aeotlon  2  of 
17  &  18  Vict.  c.  31,  yet  where  an  undue  preference  hai 
been  established  by  a  decision  of  the  commiaaioDerB  the 
money  overcharged  and  paid  under  protest  oan  be  reco- 
vered. Such  an  action  is  not  in  contravention  of  ssotioa 
6.  In  Denaby  Main  Colliery  Oo,  v.  Manchester,  Sk^U^ 
and  Lincolnshire  Railway  Co,  Lord  HaUbury  expressly 
reserved  this  question  :  Lancashire  and  lorkihin 
Railway  Co,  v.  Greenwood,  21  Q.  B.  D.  215,  36  W.  R, 
Dig.  172.  Secondly,  the  claim  on  the  writ  for  intersit 
is  not  a  demand  in  writing  within  3  &  4  Will.  4,  c.  4i, 
s.  28,  which  contemplates  a  demand  before  action. 

Bompas,  Q,C.,  and  R,  S.  WrigU,  for  the  leepondenti, 
were  i  nly  called  upon  to  argue  the  second  point.-- 
Interest  may  be  given  as  damages  for  non-payment  « 
the  debt,  and  therefore  the  claim  on  the  writ  is  a  good 
demand  within  section  28. 

Lord  Esheb,  M.R.— The  main  point  in  this  case  iias, 
in  my  opinion,  been  already  decided  in  this  oourt  hi 
Manchester,  Sheffield,  and  Lincolnshire  Railway  0,J. 
Denaby  Main  Colliery  Co,  33  W.  R.  491,  14  Q.  B.  D. 
209.  We  there  held  that  the  only  remedy  where  thers 
has  been  a  breach  of  section  2  of  the  Railway  and  Osad 
Traffio  Act,  1864,  was  by  application  to  the  Railway 
Commissioners  under  section  3,  and  that  the  only  nmtdj 
they  can  gi?e  is  as  to  the  future,  and  not  as  to  the 
past.  That  view  was  expressly  supported  by  Lord  Black- 
bum  in  the  House  of  Lords,  and  was  certainly  not  OTer- 
ruled  by  the  other  lords.  We  are  therefore  bound  fcy 
that  decision,  which  I  entirely  adopt,  to  say  that  the 
appellants  are  not  entitled  to  set  off  this  amount. 

As  to  the  point  of  interest,  I  think  the  appellants  aze 
right,  and  that  the  amount  of  the  plaintiffs'  judgment 
must  be  reduced  by  so  much. 

Fey,  L.J.— I  agree.  The  provisions  of  the  Railway 
and  Canal  Traffio  Act,  1864,  give  certain  remedies  in 
cases  contemplated  by  the  Act.  But  certain  righti 
already  existed,  and  therefore  the  Act  deals  with  two 
classes  of  rights.  The  old  rights  are  left  intact,  but  the 
new  rights  are  only  to  be  enforced  in  the  manner  speci- 
fied by  the  Act.  That  seems  to  me  the  plain  n>«>B^ 
of  the  Act,  and  it  is  the  meaning  given  to  it  by  tkia 
oourt  and  by  Lord  Blackburn  in  the  Hoiiae  of  Lotda. 
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HlOB  COORT. 

In  u  Hat. 

High  Ooubt. 

IiOPBS,  L.J. — ^The  principal  question  is,  I  think,  con- 
eladed  by  the  decision  of  this  court  which  has  been 
oited.  As  to  the  interest,  I  do  not  think  that  the  claim 
on  the  writ  is  a  demand  in  writing  within  the  meaning 
of  3  A:  4  Will.  4,  c.  42,  s.  28. 

Judgment  varied. 

Solicitor  for  the  appellants,  Howell  l%omat,  for 
0imon9  A  Plews. 

Solicitors  for  the  respondentSi  Bomjfas  db  Co, 


W^  <!^vitt  of  f  U0ttc^ 


Chan. 
North, 


"•  ^i^-  [  July  31. 

rtb,  J*   \ 

In  re  Mat. 

Crawfobd  v.  May.  {a.) 

Executor — Retainer — Loan  by  wife  to  Iiutband — Death 
of  husband  intestate  and  imolvent — Adminittration  of 
huebanSe  estate — Married  Women  s  Property  Aot, 
1882  (45  <k  46  Viet.  e.  75),  s,  3—Judieatvre  Act, 
1875  (38  <ft  39  Viet.  o.  77),  #.  10. 

A  married  woman  advanced  money  to  her  husband  for 
the  purposes  of  his  business.  The  husband  died  intestate 
and  insolvent  reithout  repaying  the  advance^  and  the 
widow  became  his  administratrix.  An  action  was 
brought  by  oreditort  for  the  administration  of  the  hut- 
band^s  estate.  The  widoWy  as  administratrix^  received 
considerable  pertonal  estate  of  her  husband ,  arid  claimed 
to  retain  out  of^  the  balance  in  her  hands  the  amount  of 
her  advance  to  him.  On  a  summons  in  the  administration 
duiion  for  payment  of  the  balance  into  court. 

Held  J  that  the  widow ,  as  executrix,  was  entitled  to 
retain  out  of  the  balance  of  the  personal  estate  the  amount 
of  the  advance  made  by  her  to  her  husband. 

Adjonmed  sommons. 

The  question  for  decision  was  whether  the  widow  and 
administratzix  of  a  trader  whose  estate  was  insolrent  had 
a  right  of  retainer  out  of  personalty  receired  bj  her  as 
such  execatrix,  in  respect  of  money  lent  by  her  to  her 
husband  for  the  purposes  of  his  business. 

The  administratrix,  Frances  Emily  May,  married  John 
Yenablen  May  on  the  11th  of  October,  1888,  and  in 
February,  1885,  advanced  to  him  £143  5s.,  which  he 
reoeiyed  by  a  cheque,  payable  to  him,  which  he  paid  into 
his  bank  to  his  business  account  and  used  for  the 
purposes  of  his  business. 

John  Venables  May  died  on  the  3rd  of  December,  1889, 
intestate,  and  letters  of  administration  to  his  estate  were 
granted  to  the  administratrix  on  the  17th  of  January, 
1890.  The  estate  proved  to  be  insolvent.  The  widow, 
as  administratrix,  received  considerable  personal  estate  of 
her  husband,  and  the  balance  in  her  hands  was 
£213  8s.  7d.,  out  of  which  she  claimed  to  retain 
£143  58.  in  repayment  of  the  advance  made  by  her  to 
her  husband. 

The  summons  was  taken  out  by  William  Henry  Craw- 
ford, a  creditor  of  the  intestate,  in  an  action  for  the 
sdministration  of  the  intestate's  estate  brought  by  him, 
on  behalf  of  himself  and  all  other  creditors,  for  the  pay- 
ment into  court,  by  the  administratrix,  of  the  sum  of 
£213  18s.  7d.,  the  balance  of  the  intestate's  estate. 

£,  C.  Maenagkten,  for  the  summons. — ^The  widow  has 
no  right  of  retainer,  as  administratrix,  in  respect  of  the 
£143  5s.,  as  by  section  3  of  the  Married  Women's 
Property  Act>  1882,  her  claim  is  postponed  to  the  claims 

(a.)  Reported  by  J.  Trcstrah,  Esq.,  Barrister-al-Law. 


of  the  other  creditors  of  the  husband  in  the  event  of  his 
bankruptcy,  and  by  section  10  of  the  Judicature  Act, 
1875y  the  provisions  of  section  3  of  the  Married  Women's 
Property  Act,  1882,  are  incorporated  into  the  admlnistnu 
tion  of  insolvent  estates ;  so  that  she  has  no  right  of 
retainer  as  against  the  other  creditors.  She  has  no  debt 
owing  to  her  until  the  claims  of  the  other  creditors  are 
satisfied. 

He  referred  to  In  re  Oenese,  34  W.  B.  79,  16  Q.  B.  D. 
700  ;  Ex  parte  Taylor^  28  W.  B.  205,  12  Gh.  D.  866. 

W.  Baher,  for  the  widow. — ^This  is  not  a  case  of 
bankruptcy ;  and  the  widow  is  seeking  to  retain  as 
administratrix,  not  to  prove  her  debt.  Section  10  of  the 
Judicature  Act,  1875,  does  not  refer  to  retainer,  and  must 
be  construed  strictly. 

He  referred  to  In  re  GfUTU  D^Epivieuil,  Tadman  v. 
ITEpineuU,  30  W.  B.  423,  20  Oh.  D.  217;  Lee  v.  Mttall, 
27W.  R.  805,  12  0h.  D.  61. 

E.  0,  Macnaghten  replied. 

NoBTH,  J.,  stated  the  facts,  and  proceeded  :^With 
regard  to  the  question  of  proving  that  the  money  was 
lent  to  the  intestate  for  the  purposes  of  his  trade  or 
business,  there  is  the  case  of  In  re  Oenese,  in  which  it 
was  held  that  a  woman  who  seeks  to  prove  under  her 
husband's  bankruptcy  for  money  lent  by  her  to  him 
must  show  that  the  money  was  not  lenc  for  the  purposes 
of  his  trade  or  business.  The  natural  inference  would 
be  that  the  money  was  lent  for  the  purposes  of  his  trade 
or  business.  The  onw  of  proof  is  on  the  person  seeking 
to  show  that  it  was  not  an  advance  for  such  purposes, 
and  this  has  not  been  done. 

Then  section  3  of  the  Married  Women's  Property 
Act,  1882,  provides  that  "  any  money  or  other  estate  of 
the  wife  lent  or  intrusted  by  her  to  her  husband  for  the 
purpose  of  any  trade  or  business  carried  on  by  him  or 
otherwise  shall  be  treated  as  assets  of  her  husband's 
estate  in  case  of  his  bankruptcy  under  reservation  of  the 
wife's  claim  to  a  dividend  as  a  creditor  for  the  amount 
or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied."  It  is  clear  on  the  evidence 
that  the  money  was  lent  as  a  debt,  and  is  due  from  the 
intestate  as  a  debt.  Under  this  section  it  is  treated  as  a 
debt.  The  words  "  subject  to  reservation  of  the  wife's 
claim  to  a  dividend  as  a  creditor  for  the  amount  or  value 
of  such  money,"  &c.,  show  that  it  is  treated  as  a  debt. 
The  Act  recognizes  her  *'  as  a  creditor"  in  respect  of  it 
In  this  case  the  husband  was  not  a  bankrupt,  although 
he  died  insolvent.  It  is  not  a  case  of  bankruptcy  ;  but 
it  is  said  that  the  case  is  brought  within  the  pzoTisions 
of  section  3  of  the  Married  Women's  Property  Act, 
1882,  by  virtue  of  section  10  of  the  Judicature  Act, 
1875.  That  section  does  not  incorporate  the  rules  of 
bankruptcy  for  all  purposes,  but  only  for  particular 
things.  It  provides  that  in  the  winding  up  of  com- 
panies, and  in  administering  the  estates  of  deceased 
persons,  where  the  assets  prove  insufficient,  **  the  sama 
rules  shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  and  as  to  the  valuation  of 
annuities  and  future  and  contingent  liabilities  respec- 
ti?ely,  as  may  be  in  force  for  the  time  being  under  the 
law  of  bankruptcy  with  respect  to  the  estates  of  persona 
adjudged  bankrupt." 

Now  the  widow  is  the  legal  personal  representative 
of  her  husband.  She  has  received  considerable  per- 
sonal estate,  and  she  seeks,  not  to  prove,  but  to  retain  the 
money  she  has  lent  her  deceased  husband  out  of  the 
estate  she  has  received.  That  claim  cannot  be  denied 
unless  by  virtue  of  section  3  of  the  Married  Women's 
Property  Act,  1882,  through  section  10  of  the  Judicature 
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HiOH  Court. 


Ik  rb  Walker. 


High  Cocn. 


Ao6, 1875.  Bat  the  right  of  retainer  is  iwt  affected  by 
the  Jadioatnre  Act,  aa  was  decided  in  Lee  y.  NuttAllf 
where  it  was  held  that  an  exeoator's  right  to  retain  a 
debt  due  to  himself  did  not  make  him  a  secured  creditor 
within  the  meaning  of  the  Judicature  Act,  1875,  s.  10, 
and  that  his  right  to  retain  was  not  affected  by  that 
section.  This  was  not  because  he  was  a  secured  creditor, 
for,  if  so,  he  would  have  a  right  of  retainer  against 
creditors  of  a  higher  degree,  and  not  only  against 
credit'^rs  of  equal  degree  to  himself.  If  the  widow  were 
seeking  to  prove,  it  would  depend  on  her  right  to  prove. 
But  here  she  is  only  seeking  the  right  of  retainer.  The 
right  of  retainer  is  not  affected  by  section  10  of  the 
Judicature  Act,  1875,  and  therefore,  in  my  opinion,  she 
has  a  right  to  retain  the  debt. 

Solicitors,  J,  W.  Smart;  Buchanan  .§•  Bogerg, 


Chan.  Div.  \  t  i    i  j 

Stirling,  J.)  ^'^^y^^' 

In  re  Walker. 
Walker  t?.  Walker,  (a.) 

Attachment — Non-payment  of  money — Pertons  aoting  in 
fiduciary  c opacify •^**  Possssiion  or  control^* — Debtors 
Act,  1869  (32  .V  33  Vict,  c,  62),  t,  4,  sub-section  3. 
Trustees  and  executors  improperly  sold  certain  bonds^ 
part  of  their  testator^ s  estate,  which  they  had  appropriated 
to  answer  a  certain  legacy.  la  an  action  by  the  legatee f 
to  compel  the  trustees  to  moke  good  the  value  of  these 
bonds,  an  inquiry  was  directed  as  to  what  was  their 
market  price  on  the  day  of  t?ie  judgment,  and  the  trustees 
were  ordered  to  pay  to  the  plaintiffs  within  a  specified 
time  the  valu€  as  ascertained.  The  value  of  the  bonds 
had  increased  between  the  date  of  their  sale  and  the  date 
of  the  judgment.  The  money  not  having  been  paid,  the 
plaintiffs  moved  for  leave  to  issue  a  writ  of  attachment 
against  the  trustees. 

Beld  (following  Oronin  v,  Twinberrow,  32  Solicitors' 
Journal.  44,  W,  N,,  1887,  p.  201),  thai  the  sum 
ordered  to  be  paid,  so  far  as  it  represented  the  difference 
between  the  value  of  the  bonds  on  the  day  they  were  sold 
and  their  market  price  on  the  day  of  the  judgment,  had 
never  been  **  in  the  possession  or  under  the  control "  of 
the  defendants  within  the  meaning  of  sub-section  4  of 
section  3  of  the  Debtors  Act,  1869,  and  that  payment 
could,  therefore,  not  he  enforced  by  attachment. 

Motion. 

By  the  judgment  (dated  the  26th  of  February,  1890), 
in  an  action  brought  against  the  defendants,  John 
Saunders  Walker  and  Robert  Walker  Smith,  to  make 
them  responsible  for  a  breach  of  trust  in  improperly 
selling  certain  bondp,  forming  part  of  the  estate  of 
William  John  Walker,  of  whose  will  they  were  trustees  and 
executors,  it  was  declared  that  they  ''duly  appropriated 
a  moiety  of  the  value  of  two  bonds  of  the  South  York- 
shire and  River  Don  Railway  Co.,  one  for  £700 
and  one  for  £500,  to  answer  the  legacy  of  £600 
bequeathed  by  the  said  will  to  the  children  of  Walter 
Walker  *'  (the  plaintiffs),  '*  and  that  the  defendants  are 
Hable  to  the  plaintiffs  for  one-half  of  the  market  value 
of  this  day  of  the  said  two  bonds,  or  the  securities  repre- 
senting the  same,  which  bonds  were  improperly  sold  by 
the  defendants  in  the  month  of  June,  1881,  together 
with  interest  on  £600  at  the  rate  of  £4  lOs.  per  cent, 
per  annum  from  the  26th  day  of  December,  1887,  to 
this  day."  And  it  was  ordered  that  the  defendants 
should,  "on  or  before  the  4th  of  March,  1890,  pay  to 
the"  plaintiffs*' £27  18b.  6d.,  being  the  unpaid  balance  of 

(a.)  Reported  by  H.  M.  Chabtxbs  Macphshsok.  Esq., 
Barrister- at-Law. 


£57  Is.  9d.,  the  amount  of  interest  due  as  afoienid 
after  deducting  £29  Ss.  3d.  received  on  account/'  And 
it  was  ordered  that  an  inquiry  should  be  made  as  ti 
what  was  **  the  value,  at  the  market  price  of  this  day,  of 
one  moiety  of  "  the  two  bonds  ^'  or  of  the  securities  then 
representing  the  same,"  and  that  the  defendants  ahooli 
*''  within  three  months  after  the  date  of  this  order  pay 
to  the"  plaintiffs  'Hhe  amount  which  shall  be  certified  u> 
be  the  value  of  the  said  bonds  or  securities  on  this  day, 
together  with  interest  thereon  at  the  rate  of  £4  per  cent 
per  annum  from  this  day  until  payment.'*  And  it  was 
farther  ordered  that  **  in  default  of  the  defendants  pay- 
ing to  the  plaintiffs  the  said  sum  of  £27  18s.  6d.,  tor 
interest  by  the  time  aforesaid,"  the  defendants  aboold 
*'  within  seven  days  from  the  date  of  the  chief  derk*8 
certificate  pay  to  the"  plaintiffs  "the  said  sum  of 
£27  18s.  6d.,  together  with  the  amount  which  shall  bj 
the  said  certificate  be  certified  to  be  auQh  value  as  afoi9- 
said." 

The  chief  clerk  certified,  on  the  21st  of  April,  ld90, 
that  the  two  bonds  in  question  had,  on  the  16th  of  Jv}j, 
1874,  been  converted  into  4^  per  cent,  debenture  sto^ 
of  the  same  amount  of  the  Manchester,  Sheffield,  and 
LincolDshire  Railway  Co.,  and  that  the  market  value,  on 
the  date  of  the  judgment,  of  £600,  being  one  moiety  of 
£1,200  of  this  stock,  was  £840. 

The  defendants  had  not  paid  either  of  the  sums  of 
£27  18s.  6d.  or  £840  pursuant  to  the  jadgment 

Far  well,  for  the  plaintiffs,  moved  for  leave  to  ianie  a 
writ  of  attachment  against  the  defendants  for  their 
contempt  in  not  paying  these  sums,  or,  in  the  alterna- 
tive, that  the  defendants  might  be  committed  to  prison 
for  such  non-payment. 

A.  dB,  Terrell,  for  the  defendants,  was  not  eallsd 
upon. 

Bai-rett  v.  Hammond,  27  W.  R.  471,  10  Ch.  D.  285; 
Marru  v.  Ingram,  28  W.  R.  434,  13  Oh.  D.  338 ;  iW- 
royde  v.  Gamett,  30  W.  R.  604,  20  Gh.  D.  532;  Middle^ 
ton  V.  Chichester,  19  W.  R..  369,  L.  R.  6  Ch.  152 ;  Oomn 
V.  Twinberrow,  32  SouciTOBS*  JOUBNAL,  44,  W.  K., 
1887,  p.  201,  were  referred  to. 

SriBLiNa,  J. — ^In  my  opinion  this  order  cannot  be 
enforced  by  attachment.    The  defendants  were  ia  pos- 
session as  trustees  of  certain  bonds,  and  improperly  soU 
them.    For  that  they  were,  upon  the  judgment,  hdd 
liable.    The  sale  was  held  to  be  a  breach  of  tmit,  and 
they  were  ordered  to  make  good,  not  the  amoont  they 
had  received  for  them,  but  their  value  at  the  date  of  the 
judgment.    An  inquiry  was  directed  as  to  what  was  the 
value  of  the  bonds  at  the  market  price  on  that  date,  asd 
the  defendants  were  ordered  to  make  that  good.    It  wai 
admitted  that  their  value  at  the  date  of  the  jadgmeBt 
was  greater  than  at  the  time  when  they  were  sold,  sad 
that  the  difference  between  the  amount  produced  by  the 
sale  and  the  sum  which  they  were  ordered  to  pay  by  the 
judgment  never  came  into  the  hands  of  the  defendaota 
No  doubt  they  were  liable  for  that,  and  the  judgment,  if 
I  may  say  so,  most  properly  ordered  them  to  make  it 
good.    But  it  is  now  sought,  the  money  not  having  been 
paid,  to  enforce  the  judgment  by  attachment,  and  the 
question  is,  not  whether  the  defendants  are  liable  to 
pay,  but  whether  the  judgment  is  one  which,  hiring 
regard  to  the  provisions  of  the  Debtors  Act,  1869,  a  4, 
can  be  enforced  1^  an  attachment.  It  is  said  that  thecals 
falls  within  the  third  exception :  '*  Default  by  a  trvteo 
or  person  acting  in  a  fiduciary  capacity  and  ordered  to  pay 
by  a  court  of  equity  any  sum  in  his  posneaston  or  nodff 
his  control."    Part  of  the  sum  which  the  defendant 
were  ordered  to  pay  did  not  come  into  their  pussewifln, 
and  was  not  under  their  control.    For  no  holding  I  hav* 
the  decision  of  North,  J.,  in   Oonin  v.  Tnrinierrsw,  in 
which  the  same  point  appears  to  have  arisen,  and  the 


Vol.  XXXVIII.    [AuB.aa.i8M.]    THE  WEEKLY  REPORTER. 


767 


High  Gouht. 
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learned  judge  refased  to  isaae  an  atbachment  on  the 
Bame  ground.  That  oaee  ia  nndUtinguishftble  from  the 
present;  but  I  think  that,  even  without  it,  I  should, 
having  regard  to  MiddUton  v.  Chiohegter,  have  arrived  at 
the  same  oonolusion.  The  motion  must  therefore  be 
refused,  but  without  costs. 

Solicitors,  Paterton,  Snow,  Bloxam,  A  Kinder,  for 
Dibh  &  Co,,  Leeds;  Learoyd,  James,  <fc  Mellor.  for 
Zearoydj  Huddersfield. 


Chan.  Dir.  I  t        ir   «^ 

8tirliug,J./  June  5,  21. 

In  re  Ware. 

OUMBEBLEGE  V,    CuMBEBLEGE-WaRE.    (a,) 

Will — Construction — Power  of  appointment — Exclusive 
or  non-exclusive — Objects  designated  nominatim — Gift 
over  to  same  persons  in  default  of  appointment^-^ Death 
of  one  in  lifetime  of  appointor^-Validity  of  appoint- 
ment— "  Representatives  " — **  Vest " — Marriage  settle- 
ment — Covenant  to  settle  property  of  wife — Law  of 
Powers  Ammdment  Act,  1874(37  *  38  Vict.  c.  37). 

If  a  power  %$  given  hy  will  to  appoint  a  fund  among 
several  persons  nominatim,  with  a  gift  over  in  default  of 
appointment  to  the  same  persons  nominatim,  or  their 
fipresentatives,  and  all  the  ohfects  of  the  power  survive 
the  testator,  the  death  of  some  of  the  objects  during  the 
lifetime  of  the  donee  of  the  power  will  not  affect  the 
validity  of  the  power  over  the  whole  fund. 

The  principle  of  Boyle  v.  Bishop  of  Peterborough,  1 
Ves.  jun,  299,  followed  and  applied. 

Where  a  gift  is  given  by  will  to  a  person  and  his 
**  repreientatives,^*  the  term  "  representatives "  means 
executors  and  administrators,  not  next  of  kin,  in  the 
absence  of  any  special  words  in  the  will  to  control  or 
restrict  such  ordinary  meaning. 

In  re  Crawford's  Trusts,  2  W.  R.  341,  2  Drew.  230, 
followed, 

A  reversionary  interest  which  becomes  vested  in  the 
wife  during  coverture,  liable  to  be  divested  by  the  exer- 
cise of  a  power  of  appointment,  is  included  in  a  covenant 
by  the  httsband  contained  in  a  marriage  settlement  to 
settle  all  personal  estate  which  shall  come  aJt  any  time 
during  coverture  to  him  or  shall  vest  in  him  in  right  of 
his  intended  wife,  or  in  her  by  bequest,  gift,  or  otherwise. 

Originating  summons  by  the  plaintiff,  Samuel  Gum- 
berlege,  the  suiviving  trustee  and  executor  of  the  will 
of  Samuel  Ware,  for  a  declaration  under  ord.  55,  r.  3, 
as  to  who  were  the  persons  entitled  to  the  investments 
repreeentiog  two  sums  of  iSl 0,000  bequeathed  by  that 
will,  and  in  what  shares  and  for  what  interests. 

The  testator  by  bis  will,  dated  the  5tli  of  July,  1859, 
bequeathed  to  each  of  the  persons  thereinafter  named, 
to  and  for  his  or  her  own  absolute  nee  and  benefit,  the 
sum  affixed  to  his  or  her  name,  except  as  thareinaf  ter 
limited,  that  was  to  say,  to  John  Cumberlege,  Anne 
Gumberlege,  the  plaintiff,  Samuel  Cumberlege,  and 
Catherine  Cautley,  each  a  sum  of  £10,000,  and  limited 
the  above  use  and  benefit  of  the  capital  sum  of  the 
legaeies  to  the  said  John  Cumberlege  and  Anne 
Cumberlege  as  follows,  "  so  that  the  sums  may  be  left 
by  them  respectively  after  their  deaths  in  such  propor- 
tions tts  they  may  appoint  to  their  brothers  or  sisters 
{sic),  Charles  Cumberlege,  Samuel  Cumberlege  (the 
plaintiff],  and  sister,  Catherine  Cautley,  in  failure  of 
appointment  to  be  equally  divided  between  the  three  or 
their  respective  representatives."  And  the  testator 
further    dixected    that    the    legacies    given    to    Anne 


(a.)  Beported  by  W.  H.  Quarrbli.,  Esq.,  Barrister-at- 
Law. 


Cumberlege  and  Catherine  Cautley  should  be  invested 
as  his  trustees  should  approve,  and  the  interest  arising 
therefrom  should  be  in  trust  for  them  for  their  separate 
use.  And  in  case  either  of  them  should  become  a  bank- 
rupt or  insolvent  debtor,  or  should  sell,  assign, 
mortgage,  or  otherwise  dispose  of  the  annual  interest 
bequeathed  to  her,  the  same  should  cease  and  fall  into 
his  residuary  estate  as  though  she  were  then  actually 
dead,  except  in  respect  of  Catherine  Cautley,  whose 
legacy  should  go  to  her  children  according  as  she  should 
appoint,  and  in  default  thereof  to  them  absolutely.  The 
will  further  contained  a  devise  and  bequest  of  residuary 
estate.  The  testator  died  on  the  12th  of  December. 
1860. 

Catherine  Cautley  died  on  the  9th  of  July,  1867. 
John  Cumberlege  died  on  the  6th  of  March,  1869» 
having,  by  a  second  codicil  to  his  will,  dated  the  2Srd 
of  February,  1869,  which  referred  to  the  death  of 
Catherine  Cautley,  appointed  one-third  of  his  £10,000 
to  his  brother,  Charles  Cumberlege,  then  Charles 
Ware,  and  the  other  two-thirds  to  the  plaintiff. 

Anne  Cumberlege  died  on  the  17th  of  October, 
1889,  having  by  her  will,  dated  the  10th  of  September* 
1887,  in  exercise  of  her  power  of  appointment  contained 
in  the  will  of  the  testator,  appointed  her  £10,000  in 
equal  shares  between  the  plaintiff  and  Charles  Ware,  her 
brother,  as  tenanfs  in  common. 

Charles  Ware  died  on  the  22nd  of  September,  1888, 
predeceaeing  Anne  Cumberlege.  He  left  a  widow,  six 
children,  and  grandchildren,  issue  of  a  son  who  had 
predeceased  him. 

Upon  the  marriage  of  Catherine  Cautley  a  settle- 
ment, dated  the  12th  of  July,  1843,  had  been  executed, 
which  contained  a  covenant  by  her  future  husband  for 
the  settlement  of  all  personal  estate  which,  upon  the 
marriage,  or  at  any  time  during  the  coverture,  should 
come  to  or  vest  in  him  in  right  of  his  then  intended  wife, 
or  in  her  by  bequest,  gift,  or  otherwise. 

The  plaintiff  was  the  surviving  executor  of  the  wills 
of  John  Cumberlege,  Anne  Gumberlege,  and  Catherine 
Cautley. 

Three  questions  were  raised  for  the  decision  of  the 
court,  first,  whether  Catherine  Cautley,  one  of  the 
objects  of  the  power,  having  predeceased  John 
Cumberlege,  and  both  Catherine  Cautley  and  Charles 
Ware,  two  of  such  objects,  having  predeceased  Anne, 
the  appointments  made  by  John  and  Anne  were  respec- 
tively .  valid  ;  secondly,  whether  "  their  respective 
repreeentatives  "  meant  legal  personal  representatives,  or 
issue,  or  next  of  kin ;  and,  thirdly,  it  legal  personal 
representatives,  whether  the  share  which  Catherine  took 
in  default  of  appointment  was  subject  to  the  covenant 
to  settle  after-acquired  property  In  the  marriage  settle^ 
ment  of  1843. 

H.  A,  Giffard,  Q,C,,  and  A.  Bailey,  for  the  plaintiff. 
— This  is  an  exclusive  power  of  appointment :  Inre  VeaWa 
Trusts,  25  W.  R.  122,  4  Ch.  B.  61,  5  Ch.  D.  622.  So, 
the  appointment  by  John  is  valid,  although  executed 
before  37  &  38  Vict.  c.  37.  Anne  exercised  her  power 
after  that  statute  was  passed,  so  her  appointment  was- 
good.  Charles  Ware  predeceased  Anne,  so  that  share 
goes  as  in  default  of  appointment.  [They  also  referred 
to  Doe  d.  Thorley  v.  Thorley,  10  East,  438.]  The  death 
of  any  of  the  objects  of  the  power  before  the  testator 
will  to  that  extent  only  defeat  the  power  and  the  devise 
over ;  the  power  and  devise  over  will  remain  as  to  the 
shares  of  the  survivors;  Sagden  on  Powers,  8th  ed«» 
p.  421 ;  2  Jarm.  Wills,  pp.  265-6,  4th  ed.  ;  Farwell  on 
Powers,  p.  134;  Reade  v.  Reade,  5  Ves.  744.  If  an' 
object  of  a  power  survive  the  testator,  but  die  before  the 
donee  of  the  power,  the  power  and  devise  over  remain  t 
Boyle  V,  Bishop  of  Peterborough,  1  Ves.  jun.  299;  Butcher 
V.  Butcher,  9  Yes.  382, 1 Y.  &  B.  79 ;  WoodcoiA  v.  Renneek^ 
4  Beav.  190,  1  Phil.  72 ;   Paske  v.  Haselfoot,  11  W.  B. 
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1089,  33  Beav.  125.  Thid  is  a  power  to  leava  which 
iB  equivalent  to  an  appointment  by  will.  It  is  to 
be  a  power  to  appoint  the  whole  in  f  ayour  of  those  who 
Barvi?e  the  appointor.  The  plaintiff  takes  two-thirds  of 
the  £10,000  belonging  to  John  Oumberlego,  and  Oharl'^a 
Ware's  representatives  take  the  other  third.  A.9  to 
Aline  Gnmberlege's  fund,  the  plaintiff  takes  one  moiety, 
and  also  one-third  of  the  other  moiety,  which  appoint- 
ment fails  by  reason  of  the  death  of  Oharles  in  Anne's 
lifetime. 

PhipBon  Beale,  Q.O,,  and  W,  CoweU  Daviei,  for  the 
deJFendants,  0.  Gnmberlege  Ware,  E.  Oamberlege,  and 
B.  M.  Oamberlege,  the  ezeoutors  of  Charles  Ware  and 
the  defendant  E.  Camberlege,  a  beneficiary  ander  the  will 
of  Charles  Ware. — ''Representatives"  means  legal  per- 
sonal representatives :  In  re  Graw/ord^$  Tru^U,  2  W.  R. 
341,  2  Drew.  230;  Walker  v.  Marqueai  Camden,  16 
Sim.  329.  That  case  is  entirely  different  from  In  re 
Bomer,  36  W.  R.  348,  37  Ch.  D.  695.  The  executors 
of  Oharles  Ware  are  entitled  to  share  in  the  moiety  of 
Anne's  fund. 

Wace,  for  Oharles  E.  0.  Ware,  as  nez  tof  kin  (a  grandson 
of  Charles  Ware). — "Representativen"  means  statutory 
next  of  kin :  Booth  v.  Vicare,  1  ColL  6 ;  Siockdale  v. 
2fic7u>Uon,  15  W.  R.  986,  L.  R.  4  Eq.  359;  Walter  v. 
Makin,  6  Sim.  148;  King  v.  Cleaveland,  26  Beav.  26, 
166,  7  W.  R.  602,  4  De  G.  &  J.  477.  The  fund,  in 
default  of  appointment,  comes  to  Oharles  E.  0.  Ware 
in  the  evtnes  which  have  happened. 

Oraham  Hastinge,  Q.G.,  and  Lemon,  for  Joshua 
Cautley,  the  husband  of  Catherine  Oautley.— *'  Repre- 
sentatives "  means  legal  personal  representatives.  This 
is  a  non-exolutiive  power.  Mrs.  Oautley's  share,  in 
default  of  appointment  U  not  bound  by  her  settlement. 
The  term  '*  vest "  means  indefeasibly  vested,  or  vested 
in  possession  :  In  re  Jackson* a  Willy  28  W.  R.  209,  13 
C&.  D.  190;  In  re  MackensU*9  Settlement,  15  W.  R. 
662,  L.  R.  2  Oh.  345  ;  BicketU  v.  Lo/tus,  4  Y.  &  a  Er. 
519.  [Stirling,  J.,  referred  to  Sweetapple  v.  fforlock, 
27  W.  R.  865,  11  Ch.  D.  745.] 

Buckley,  Q,G.,  and  J.  O,  Butelier,  for  H.  Mordant 
and  H.  W.  Lyall,  the  trustees  of  Catherine  Oautley's 
settlement. — A  vested  interest  is  created  which  passes 
to  the  representatives  of  all  parties.  Upou  the  death  of 
Mrs.  Oautley  in  1867  the  power  came  to  an  end  alto- 
gether. *'  Representatives  "  means  legal  personal  repre- 
sentatives. As  to  John  Onmberlege's  fund,  that  must 
go  in  thirds,  it  is  a  bad  appointment:  Woodcock  v. 
Benneck;  In  re  Oraw/ord^s  Truate  ;  In  re  Jackson's 
Will.  The  power  is  non-exclusive :  White  v.  Wilson, 
1  W.  R.  47,  1  Drew.  298. 

J.  Auiten  Cartmellf  for  John  0.  Oantley,  son  of  Mrs. 
Oautley. — *' Representatives "  means  next  of  kin  by 
blood  or  children ;  this  is  shown  by  the  gift  over.  The 
legacy  includes  OYerything  which  Mrs.  Oautley  may 
tike. 

Qiffard,  Q.O*^  was  not  called  upon  to  reply. 

Stirlino,  J. — I  can  dispose  of  part  of  this  case  at 
once.  The  first  question  arises  upon  the  meaning  of 
the  words  *'  their  brothers  or  sisters,  Oharles  Oumber- 
lege,  Samuel  Cumberlege,  and  sister,  Catherine 
Oautley,"  which  are  not  strictly  grammatical.  I 
assume,  without  thinking  it  necessary  to  decide  it,  that 
the  gift  is  in  such  proportions  as  John  and  Anne  may 
respectively  appoint  to  these  three  persons.  John  and 
Anne  have  made  appointments  under  that  power,  and 
the  question  is,  whether,  under  the  circumstances  of 
the  case,  those  appointments  are  valid.  In  support  of 
them  has  been  cited  the  well-known  case  of  Boyle  v. 
The  BisJiop  of  Peterborough,  followed  as  it  has  been  by 
£ickett9  V.  Loftus,  and  it  is  said  that  those  oases  show 


that  the  power  subsisted  and  was  exercisable  in  fsTOu 
of  the  survivors  of  the  three  persons  who  were  ntoMl 
A  distinction  was  sought  to  be  drawn  between  tk 
present  case  and  those  to  which  I  have  referred,  on  ths 
ground  that  the  gift  there  was  to  a  class,  and  tbst  it 
the  present  case  it  is  to  named  individuals.  Bat  it  is  to 
be  observed  that  no  case  has  been  cited  whieh  is  s 
decision  that  the  doctrine  laid  down  in  BoyU  v.  fie 
Bishop  of  Peterborough  does  not  applj  to  a  case  wb«m 
the  objects  of  the  power  are  named,  and  not  stm^y 
described  as  a  class.  The  dootrine  has  been  appUsd  in 
the  case  of  BoyU  v.  The  Bishop  of  Peterbwwqk  to 
gifts  to  children  as  a  class.  It  was  extended,  or  pet- 
haps  I  ought  not  to  say  extended,  but  applied,  is  ths 
case  of  BickdtU  v.  Loftue  to  a  gift  where  the  objscts  of 
the  power  were  all  of  them  named,  bat  described  as  tbe 
sons  and  daughters  of  a  certain  person  by  hii  wils, 
and  I  am  asked  at  this  time  after  the  passing  of  the  Ast 
of  1874,  which  abolished  the  doctrine  altogether  sa  to 
non- exclusive  powers,  not  to  extend  it  to  a  case  wlisrs 
the  persons  who  are  the  objects  of  the  power  are  in- 
dicated by  name  and  not  by  description  so  as  to  coa- 
stitute  a  class.  There  is  no  authority  that  compelt  as 
to  adopt  that  contention,  and  it  seems  to  me  thst  it  ii 
inconsistent  with  the  view  which  has  been  taken  by  tbe 
profession  as  indicated  by  the  three  text-writen  who 
have  been  referred  to  in  the  course  of  the  argnraent^ 
namely,  Mr.  Jarman,  Lord  St.  Leonards,  aod  Hr. 
Farwell. 

In  Mr.  Jarman's  book  the  law  is  laid  down  thos  (iih 
ed.,  p.  268) :— *<  Where  a  power  is  given  by  will  t» 
appoint  property  amongst  several  objects,  and  the  sab> 
ject,  in  default  of  appointment,  is  given  to  then 
individually  (and  not  as  a  class)  as  tenants  in  oommos, 
a  question  soraetimos  arises  whether  by  the  death  of  say 
of  the  objects  the  power  is  defeated  in  respect  of  Iks 
shares  of  those  objects.  The  established  distinotkn 
seems  to  be  that  if  all  the  objects  survive  the  testator, 
and  one  of  them  afterwards  dies  in  the  lifetime  of  ths 
donee  of  the  power,  the  power  remains  as  to  the  whole. 
Bat,  on  the  other  hand,  if  any  object  dies  in  the  tssta- 
tor's  lifetime  by  which  the  gift  lapses  pro  to«<o,  ths 
power  is  defeated  to  the  same  extent."  So  thst  Xr. 
Jarman  does  not  treat  the  doctrine  as  resting  oaths 
objects  being  described  as  a  diss;  but  he  appesn  fa 
indicate  his  opinion  to  the  contrary,  because  he  rsfsn  t» 
the  subject  in  default  of  appointment  being  gifsats 
them  individually,  and  not  as  a  class.  Then  I  hsif 
been  unable,  in  the  course  of  the  examination  whieh  I 
have  given  to  the  passage  referred  to  in  Lotd  St. 
Leonard's  book,  to  find  any  indication  of  bis  view  beiif 
otherwise  ;  and  when  we  come  to  the  last  writer  of  aOt 
he  apparently  takes  the  view  that  the  doctrine  spp&e 
whether  or  not  the  objects  of  the  power  are  described  si 
a  class  or  are  named. 

In  Mr.  Farwell's  book  (p.  134,  s.  17)  the  law  is  Ud 
down  in  this  way : — '*  Where  a  power  is  given  by  viD 
to  appoint  property  among  several  objects,  and  ths 
subject,  in  default  of  appointment,  is  given  tothsB 
nomintitim,  and  not  as  a  dass,  as  tenants  in  oosishVi 
the  death  of  any  of  the  objects  of  the  powers  bsfors  ths 
testator  will  to  that  extent  defeat  the  power  and  the 
devise  over ;  the  power  and  devise  over  will  only  rsBshi 
as  to  the  shares  of  the  snrvivors."  Then  he  gc^os^^ 
'*  If,  however,  an  object  of  a  power  survive  the  tsetsfot; 
but  die  before  the  donee  of  the  power,  the  power  sad 
the  devise  over  will  remain." 

Seeing  that  there  is  no  dedsion  to  the  contrary,  9si 
seeing,  as  I  gather  from  the  text-writers,  that  the  visv 
that  has  been  taken  by  the  profession  is  that  the  ds^ 
trine  extends  to  a  case  in  whioli  the  objects  of  ths 
power  are  described  wmiinoUm  as  well  ss  a  dasi,  I 
think  I  ought  not  to  draw  the  line  in  the  way  which  I 
am  asked  to  do,  especially  having  regard  to  the  fist 
that  the  Legislature  has  since  intervened,  and,  1^  the 
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Act  of  1874,  has  reallj  abolished  altogether  the  dootrine 
on  which  the  cases  rest — namely,  that  where  the  power 
is  given  to  appoint,  as  i  hold  here,  to  three  persons,  you 
must  appoint  something  to  each  of  them,  otherwise  the 
exercise  of  the  power  is  bad.  I  think,  therefore,  that 
the  exexoise  of  the  power  by  the  wills  of  John  and  Anne 
is  good. 

Bat  then  that  does  not  quite  exhaust  the  case.  There 
is  a  lapse  as  regards  the  will  of  Anne,  by  reason  of  her 
brother  Charles  having  died  in  her  lifetime,  and  that 
raises  the  qaestion  how  it  is  to  go  in  default  of  appoint- 
ment. The  will  runs  thus  :— «In  failure  of  appointment 
to  be  equally  divided  between  the  three  or  their  respec- 
tive representatives."  Several  questions  arise  as  to  the 
force  of  the  word  *•  representatives,"  and  I  shall  reserve 
'ny  judgment  on  this  part  of  the  case^ 

June  21.— SriBLiNo.  J»— I  have  now  to  decide  what  is 
the  oonatraction  of  the  will  of  the  testator  with  reference 
to  the  devolntion  of  a  moiety  of  the  legacy  of  Anne 
Oamberlege  which  goes  as  in  default  of  appointment. 
The  question  turns  upon  what  meaning  is  to  be 
attributed  to  the  words  '<  their  respective  representa- 
-tives  "  in  the  gift  over  of  that  legacy  in  default  of 
appointment.  The  meaning  of  the  word  **  representa- 
tives" was  considered  in  a  well-known  case  before 
lindersley,  V.O.,  In  re  Crawford's  Truits.  He 
there  laid  down  that  the  word  was  to  be  taken,  in 
the  absence  of  any  context  to  the  contrary,  as  meaning 
the  executors  or  administrators  of  the  person  represented, 
not  the  next  of  kin.  That  case  has  been  repeatedly 
cited  with  approval,  and  it  has  been  repeatedly 
followed,  and  the  principles  laid  down  in  it  would  be 
binding  on  me,  whatever  my  own  individual  opinion 
about  them  might  have  been ;  but  I  desire  to  say  that, 
•so  far  from  feeling  any  doubt  or  desire  to  differ,  I  And 
myself,  after  having  read  the  judgment  most  carefully, 
in  entire  accord  with  whdt  is  laid  down  there. 

•That  being  so,  all  I  have  to  consider  is  this,  whether 
"there  is  anything  in  this  will  which  would  lead  me  to 
infer  that  the  testator  used  the  word  ^*  representatives  " 
in  any  other  than  its  primary  legal  sense.  !n  the  first 
place,  it  is  to  be  observed  that  the  gift  in  which  the 
word  occurs  is  not  an  immediate  gift,  but  one  after  the 
determination  of  prior  life  interests  and  in  defaulc  of 
appointment;  and,  as  is  pointed  out  by  the  "Vice- Chan- 
cellor in  In  re  Craw/ord'a  Trusts,  there  is  no  presump- 
tion under  that  state  of  circumstances  that  the  testator 
used  the  word  otherwise  than  in  its  primary  meaning — 
namely,  executors  or  administrators.  The  only  circum- 
stance which  is  in  favour  of  an  opposite  construction  in 
the  present  case  is,  that  the  testator  Las  twice  used  the 
vords  "  execators  and  administrators  "  in  the  course  of 
his  will.  I  cannot  think  that  the  mere  appointment  of 
ezecntors  is  a  circumstance  to  which  any  weight  is  to  be 
•ttached.  It  occurred  in  the  case  of  In  re  Craw/ord'e 
Tnwts,  and  was  disregarded  by  the  Vice-Chancellor,  but 
m  that  case,  it  is  true,  the  word  ** administrators" 
did  not  occur.  In  the  present  case  the  words  occur,  in 
the  first  instance,  in  connection  with  the  word  "  trustees," 
vhen  the  testator  declares  that  his  trustees,  their  heirs, 
flxecutors,  or  administrators,  shall  only  be  chargeable  for 
woh  moneys  as  they  may  respectively  actually  receive  by 
^^e  of  the  trusts  ;  and,  in  the  second  instance,  in  the 
limlUtion  of  the  testator's  residuary  real  and  personal 
property  to  the  residuary  devisee  and  legatee.  The 
Vice-Ohancellor,  in  the  case  to  which  I  have  referred, 
Mys  emphatically  tha\;  he  adheres  to  the  principle  laid 
^wn  by  Lord  Cottenham  in  The  AUorney-Generca  v. 
Jialkin,  2  Phil.  64,  at  p.  68,  that  slight  circumstances 
o^ght  not  to  be  considered  as  ailordingsuifieient  evidence 
Of  the  testator's  intention  to  use  the  term  which  he  has 
Chosen  to  employ  otherwise  than  in  its  ordinary  legal 
■'Wase. 

In  my  ]udgment|  although  no  case  has  been  cited  pre- 


cisely on  all  fours  with  this,  there  is  not  sufficient  in  this 
will  to  afford  any  evidence  that  the  testator  intended  to 
employ  the  words  ** their  representatives"  otherwise 
than  in  their  ordinary  legal  sense,  and  I  hold  that  by 
*'  representatives  *'  in  this  will  is  meattt  the  legal  per- 
sonal representatives  of  the  pers9ns  referred  to.  A 
further  question  arises  as  to  the  share  which,  under 
these  circumstances,  was  given  to  Mrd,  Cautley  of  the ' 
legacy  in  which  Anne  Cumberlege  took  a  life  iateiest. 
It  is  said  that  it  ought  to  go  to  her  children,  under  the 
clause  in  the  will  which  d&eots  that  her  legacy  in  cer- 
tain events  is  to  go  to  her  children  according  to  her 
appointment,  and  in  default  to  them  absolutely.  The 
question,  therefore,  is  whether  the  word  **  legacy,"  as 
used  in  that  part  of  the  will,  includes  the  share  of  each 
of  the  legacies  which,  in  default  of  appointment,  were 
given  to  **  the  three  or  their  respective  representatives." 
I  have  read  the  will  very  carefully,  and  it  seems  to  me 
that  throughout,  down  to  the  passage  in  question,  when- 
ever the  testator  speaks  of  a  legacy  to  Miss  Cumberlege 
or  Mrs.  Cautley,  or  John  Cumberlege,  he  means  the 
sum  of  j6  10,000,  in  which  those  persons  respectively  take 
the  limited  interests  which  were  conferred  by  the  will. 
I  see  no  reason  to  suppose  that,  when  he  directed  the 
legacy  of  Mrs.  Cautley  to  go  to  her  children  in  the 
manner  mentioned,  he  used  the  word  in  any  other 
sense.  I  think,  therefore,  that  this  share  of  the  legacy 
given  to  Anne  Cumberlege  does  not  go  to  Mrs.  Cautley's 
children  under  the  clause  to  which  I  have  referred. 

The  next  question  that  arises  is,  whether  this  share  is 
bound  by  the  covenant  to  settle  after-acquired 
property  contained  in  Mrs.  Cautley's  marriage  settle- 
ment. Is  it,  in  fact,  personal  estate  which,  at  any  time 
during  the  intended  coverture,  came  to  or  vested  in  Mr. 
Joshua  Cautley  in  right  of  his  intended  wife  or  in  the 
said  Mary  Cumberlege,  his  wife,  by  bequest,  gift,  or 
otherwise  P  What  was  the  nature  of  the  interest  con- 
ferred by  the  will  of  Samuel  Ware  which  I  have  read  P 
It  has  plainly  conferred  on  Mrs.  Cautley  a  vested 
interest,  an  interest  whiuh,  upon  the  death  of  the  testa- 
tor, became  vested  in  Mrs.  Cautley,  liable  to  be  divested 
by  the  exercise  of  the  power  of  appointment  conferred 
on  Miss  Cumberlege.  Does  such  an  interest  fall 
within  the  terms  of  the  settlement  P  It  did  vest  in  Mrs. 
Cautley  by  bequest  during  the  coverture,  and  I  can  sea 
no  reason  for  holding  that  the  word  **  vest"  there  is 
used  otherwise  than  in  its  strict  legal  sense,  which  means 
a  vested  interest,  and  not  vesting  in  possession.  In  my 
judgment,  therefore,  the  share  of  Mrs.  Cautley  is  bound 
by  the  eovenant  in  the  settlement,  and  goes  accord- 
iogly.  I  may  add  that  it  seems  to  me  that  the  case  of 
In  re  Jackson's  Will^  although  not  on  all  fours  with  the 
present  case,  is  an  authority  in  favour  of  the  conclusion 
to  which  I  have  come. 

Solicitors,  BaiUya,  Shaw^  A  Gillett ;  Wade  &  Lyall, 


Eeq.  V,  Williamson,  {a,) 

Gas — Metropolis — Okie/  gas  examiner — Right  of  gas 
company  to  appear  hefore  chief  gas  examiner  "  hy 
counsel" -^Agents  —  Gas  Light  and  Coke  and  other 
Gas  Companies  Acts  Amendment  Act^  1880  (43  A  44 
Vict,  c  elxaxoi.)t  s.  12. 

By  a  section  of  a  Metropolitan  Oas  Ad  a  gas  con^ 
pany  is  entitled  to  appecU  from  tJie  decision  of  a  gas 
enaminer  to  the  chief  gas  examiner,  wTiose  decision^ 
after  hearing  the  parties,  shall  he  final  and  conclusive. 

(a,)  Reported  by  Sir  Shebstok  Bakbb,  Barrister*at-LaWt 
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Held,  that,  although  tJ^e  gaa  company  could  appear  on 
tJte  hearing  of  twh  appeal  by  tMr  **  agent$y*  they  could 
not,  OB  a  matter  of  right,  appear  by  "  counsel,**  a»  couneel 
cannot  he  "  agents  **  in  such  cases,  and  that  it  is  in  the 
discretion  of  the  chief  gas  examiner  whether  he  will  Jiear 
counsel  or  not 

Bole  calling  on  Frofessor  WilliamsoD,  "chief  gas 
examiner"  under  the  Metropolitan  Gas  Acts,  to  show 
cause  why  he  should  not  **  hear  connsel "  in  a  case 
in.  which  the  Gas  Light  and  Coke  Co.  had  appealed  to 
be  heard  before  him. 

The  Metropolis  Gas  Act,  1860,  provides  for  the  appoint- 
ment of  *'  gas  examiners "  for  testing  the  illuminating 
power  and  purity  of  gas,  and  the  Gas  Light  and  Coke 
and  other  Gas  Companies  Acts  Amendment  Act,  1880 
(43  &  44  Yfct.  c.  clxxxi.),  which  applies  to,  amongst 
other  metropolitan  companies,  the  Gas  Light  and  Coke 
Co.,  proTides  that  if  a  company  think  themselves 
aggrieved  by  the  report  of  a  •*  gas  examiner,"  they  may 
appeal  to  the  **  chief  gas  examiner."  In  a  dispute 
affecting  the  Gas  Light  and  Coke  Co.  tho  company 
appealed  from  the  decision  of  a  ''gas  examiner"  to 
Professor  Williamson,  '*  chief  gas  examiner,"  the  right  of 
appeal  being  given  by  section  12  of  the  Act,  which 
provides  that  'Mf  the  company  think  themselves 
aggrieved  by  any  report  of  a  gas  examiner  they  may 
•  ,  .  appesl  to  the  chief  gas  examiner,  whose  decision, 
after  hearing  the  parties,  shall  be  final  and  conclusive." 
In  the  particulsr  case  that  had  arisen,  the  company 
wished  to  be  represented  and  heard  by  counsel  before 
the  chief  gas  examiner,  but  Professor  Williamson  refused 
to  hear  counsel  on  the  appeal,  and  the  present  rule  was 
for  a  mandamus  to  compel  Professor  Williamson  to 
'*  hear  counsel  *'  in  the  niatter,  and  the  question  now 
was  whether  he  was  bound  to  beaz  counsel. 

In  his  affidavit  filed  in  answer  to  the  rule  Professor 
Williamson  said :  <<  The  questions  which  arise  on  such 
appeals  are  to  some  extent  of  a  scientific  character,  but 
in  many  oases  the  only  matter  to  be  considered  is  whether 
the  gas  examiner  has  followed  with  sufficient  precision 
the  mode  of  testing  prescribed  by  the  gas  referees. 
These  questions  are  as  a  rule  best  settled  by  hearing  the 
gas  examiner  on  the  one  side,  and  the  scientific  or 
practical  officers  on  the  other,  and  they  are  seldom 
susceptible  of  legal  argument.  There  is  no  limit  to  the 
number  of  appeals  a  company  may  bring.  There  may 
be  an  appeal  from  the  report  of  every  gas  examiner  for 
each  day  at  each  testing  place.  Having  regard  to  the 
subject-matter  and  to  the  power  given  to  each  company 
to  be  represented  by  its  officer,  it  has  appeared  to  me 
that  the  Act  does  not  require  me  to  hear  counsel  on  every 
appeal  against  a  daily  test,  and  that  a  discretion  is  left 
to  me  in  the  matter.  During  the  thirteen  years  from 
my  first  appointment  I  have  never  been  requested  to 
hear  counsel  on  such  appeals,  nor  have  any  complaints 
been  made  as  to  my  practice,  which  works  well.  I  have 
laid  down  no  rule  that  I  will  not  hear  counsel  in  any 
oase,  and  whenever  a  particular  case  appears  to  require 
argument  by  couneel  I  am  ready  to  consider  the 
application,  but  I  do  not  admit  tho  claim  as  of  right." 

B,  S.  Wright,  showed  cause  against  the  rule. — Pro- 
fessor Williamson  does  not  say  that  he  will  not  hear 
counsel  in  any  case,  be  merely  says  that  he  has  a  discre- 
tion in  the  matter  whether  he  will  hear  counsel  or  nat, 
and  exercising  this  discretion  in  this  particular  case  he 
refuses  to  hear  counsel,  as  he  thinks  it  quite  unnecessary. 
There  is  no  compuhiou  upon  the  chief  gas  examiner  in 
such  a  case  to  hear  counsel :  CoUier  v.  Hicks,  2  B.  & 
Ad.  663  ;  Ex  parte  Evans,  9  Q.  B.  279 ;  In  re  Mac- 
queen,  9  C.  B.  N.  S.  773. 

English  Harrison,  for  the  London  County  Council, 
supported  the  same  view,  but  did  not  argue. 

Sir  Horace  Davey,  Q,0.  (Danckwerts  with  him),  in 


support  of  the  rule. — ^The  company  are  entitled  to 
appear  by  their  **  agents.*'  Who  is  to  ehoose  the  "  sgeats*' 
by  whom  the  company  are  to  be  repreaented  ?  PiofeMr 
Williamson  says  he  is  entitled  to  chooae  them,  bat  that 
cannot  be  so,  as  persons  so  chosen  would  not  be  the 
agents  of  the  company.  The  company  are  entitled  to 
appear  by  ''agents,"  and  it  follows  that  they  most  be 
entitled  to  choose  what  "  agents  "  thej  please,  and  thsy 
can  choose  counsel  to  appear  for  them  as  their  **  agentk*' 
Conneel  are  properly  described  as  ** agents"  of  the 
persons  for  whom  they  appear.  The  chief  gas  exaniner 
has  no  discretion  in  the  matter,  aa  he  is  bound  to  hear 
the  company  or  their  ''agents,"  he  Is  bound  to  bear 
counsel  whom  the  company  choose. 

Pollock,  B. — This  is  an  applioation  for  a  mani^miu 
against  Professor  Williamson,  chief  gaa  examiner  under 
the  Gas  Act,  commanding  him  to  "  hear  counsel  "*  in  s» 
appeal  brought  before  him  by  the  Gaa  Light  and  Gohe 
Co.  Now  I  can  have  no  doubt  whatever  that  the  gaa 
company  desire  to  assert  their  right  to  be  heard  by 
counsel.  I  ^9  not  thio^  they  hnve  such  a  righL  Hj 
Judgment  proceeds  on  this,  that  for  a  long  time  in  this 
country  it  has  been  a  well-known  distinction  wbstt 
persons  apply  by  themselves  or  by  ooanael.  I  caaaot 
believe  that  connsel  would  allow  tbemaelves  to  be  taen 
agents  or  machines  in  the  way  contended  for.  Profcam 
Williamson  says,  I  am  bound  by  Act  of  Parliament  to 
hear  you  by  some  agents,  but  it  is  in  my  diacretloB 
whether  I  shall  hear  you  by  counsel.  It  is  clear  to  mj 
mind  that  that  is  the  correct  view,  and  on  that  groaad 
it  seems  to  me  that  this  mandamus  onght  not  to  got 

Dat,  J.— This  is  an  application  for  a  mandamus  con* 
mandiog  Professor  Williamson  to  hear  *'  the  Qsa  Dgiit 
and  Coke  Co.  by  counsel "  in  this  matter.  My  answer 
is  that  I  think  he  is  not  bound  to  hear  the  Gas  Light  snd 
Coke  Co.  by  counsel. 

Rule  discharged. 

Solicitor  against  the  rale,  The  Solicitor  to  the  Board 
of  Trade. 

Solicitors  in  support  of  the  rule,  Bedford,  Momier* 
WiUiams,  <k  Eobinson. 

Solicitor  for  the  London  County  Council,  R,  Ward, 


Q.  B.  Div.  (Pollock.  B.,  I 
and  A.  L.  Smith,  J.)    ( 


Joly  10. 


Egberts  v\  Woodwabd.  (a.) 

WeighU  and  Measures  Act,  1889  (52  ik  53  Ftcf.e.  Sl)r 
s.  29,  sub-sections  (1)  (2)— Safe  of  eoaU— False  Me- 
ment  as  to  weight  by  servant  of  seller— LiabiUtg  ef 
seller. 

In  order  to  support  a  conviction  under  section  W »/ 
the  Weights  and  Measures  Act,  1889,  there  must  tes 
false  representation  as  to  the  weight  of  the  coals  scldsf 
the  seller  of  them.  Where,  there/ore,  the  seller  o/tki 
coals  made  no  representation  as  to  their  Mceight,  hut  his 
servant,  in  the  course  of  ddivtring  them,  made  an  wdrwt 
statement  as  to  their  weight. 

Held,  that  the  master  was  not  liable  for  the  representa- 
tion of  his  servant,  and  could  not  be  convicted. 

Case  stated  by  Mr.  Haden  Corser,  a  metropolitan  pe&s 
magistrate. 

The  facts  were  as  follows  : — ^The  respondent,  a  selw 
of  coals,  received  an  order  for  five  hundredweight  ol 
coaL  He  thereupon  directed  his  servant,  ^'**^'>J? 
deliver  to  the  purchaser,  at  his  house,  five  sasks  of  cssl 

(o.)  Reported  by  T.  R.  Colquhouk  Dnx,  Bsq.,  Baniiter* 
at-Law. 
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^irliioh  were  standing  in  bis  shop  at  the  time.  Watson 
Ipnl;  the  sacks  so  iodioated  upon  a  cart  and  was  prooeed- 
injC  to  the  parohaeei's  house  when  the  appellant,  an 
officer  appointed  by  the  London  Ooauty  Oounoil  for  the 
prurposea  of  the  Weights  and  Measures  Act,  1889, 
s&et  him  and  asked  the  weight  of  the  sacks.  Watson 
replied  that  each  sack  weighed  one  hundredweight. 
Tlie  appellant  then-  weighed  the  sacks  and  found  that 
they  were  all  seriously  deficient  in  weight.  The 
Teapondent  was  then  charged  under  section  29,  snb- 
aectlon  (2),  of  the  Act  with  having  sold  sacks  of  less 
weight  than  that  represented  by  the  seller.  Sub-section 
C^)  giTca  power  to  the  proper  officer  to  enter  places  where 
-coal  is  sold,  to  stop  any  vehicle  oarrying  coal  for  sale  or 
<leliTery  to  a  purchaser,  to  test  weights,  and  to  "  weigh 
any  load,  sack,  or  other  less  quantity  of  coal  found  in 
any  such  place  or  vehicle  or  which  is  in  coarse  of  delivery 
to  any  purchaser." 

By  sub-section  (2),  "If  it  appears  to  a  court  of 
Bxxvamaiy  jiuisdiction  that  any  load,  sack,  or  less 
•quantity  so  weighed  is  of  less  weight  than  that  repre- 
seDted  by  the  seller,  the  person  selling  or  keeping  or 
ezposlDg  the  coal  for  sale,  or  the  person  in  charge  of  the 
Teiicle  88  the  case  may  be,  shall  be  liable  to  a  fine  not 
exceeding  five  pounds." 

The  magistrate  was  of  opinion  that  the  respondent 
<iiad  not  made  any  representation  as  to  the  weight  of  the 
ooalsy  and  refused  to  convict.  The  question  was  whether 
he  was  right  in  so  refusing. 

Meadows  WhitCf  Q.C,  for  the  appellant. — There  was 
a  representation  by  the  respondent  as  to  the  weight  of 
these  sacks.  Five  hundredweight  was  ordered,  and 
when  the  respondent  told  Watson  to  deliver  those  five 
flacks  that  was  a  representation  that  they  contained  the 
quantity  ordered.  The  representation  of  Watson  was 
the  representation  by  his  master.  In  Mullina  v.  OoUini, 
22  W.  B.  297,  L.  B.  9  Q.  B.  292,  the  master  was  made 
criminally  responsible  for  the  act  of  his  servant  in  selling 
liquor  to  a  constable  on  duty. 

Nevill,  tot  the  respondent,  was  not  called  on. 

Pox«i/)CK,  B. — The  forcible  argument  of  Mr.  White 
has  raised  a  doubt  in  my  mind  as  to  whether  the 
Ijegialature  has  provided  a  remedy  in  all  oases  where 
honeet  people  would  wish  a  remedy  to  exist.  Bat  look- 
ing at  the  section  on  which  the  prosecutor  relies  it  seems 
to  me  that  to  support  a  conviction  there  must  be  a  re- 
presentation by  the  seller  as  to  the  weight  of  coal  sold. 
It  U  clear  that  in  this  case  there  was  no  verbal  repre- 
sentation. Where  coal  is  ordered  by  a  customer  and 
immediately  sent  oil,  or  where  coals  are  sold  by  a  person 
hawking  them  in  the  street,  there  would  usually  be  a 
verbal  representation  as  to  the  quantity  sold.  [His  lord- 
ship then  briefiy  stated  the  facts  as  above  set  out,  and 
continued  : — ]  Upon  these  facts  there  is  no  ground  for 
saying  that  there  was  a  representation  by  the  seller  that 
the  sacks  were  of  full  weight.  The  next  point  is  this — 
that  the  person  in  charge  of  the  vehicle  when  asked  the 
weight  stated  what  was  untrue,  and '  that  therefore  not 
the  servant  but  his  master  should  be  convicted.  I  can- 
not think  that  that  is  so.  I  know  of  no  instance  of  a 
master  being  made  criminally  liable  for  the  act  of  his 
•  servant  unless  in  some  such  case  as  where  the  master  is 
allowing  the  servant  to  do  some  illegal  thing  and  is 
getting  a  profit  out  of  it.  I  think,  therefore,  that  the 
•magistrate  was  right  and  that  hie  decision  must  be 
upheld. 

A.  L.  Smiih,  J. — I  also  think  that  Mr.  Oorser  was 
right  when  he  refused  to  convict  the  master  here.  We 
have  to  apply  the  statute  to  the  facts  of  the  present  case. 
I  quite  agree  that  this  Act  was  passed  for  the  protection 
of  poor  people  who  are  often  defrauded  through  receiv- 
ing short  weight  of  coals.  But  the  question  is  whom 
has  the  Legislature  brought  within  its  net  ?    When  you 


read  section  29  it  is  quite  clear  that  there  must  be  a 
representation  by  the  seller.  By  sub-section  (1)  the 
inspector  may  pounce  on  the  coal  either  in  the  shop  or 
during  its  transit  to  the  purchaser's  house ;  that  is 
during  all  modes  of  delivery  from  the  shop  to  the  pur- 
chaser on  the  men's  backs  as  well  as  in  a  vehicle.  In 
the  present  case  it  was  not  the  servant  who  was  selling, 
and  therefore  he  cannot  be  hit,  and  the  master  cannot 
be  hit  either  because  he  made  no  representation.  It  is 
said  that  he  authorized  the  representation  here.  I  can- 
not find  that  in  the  facts:  all  he  did  was  to  tell  his  ser- 
vant to  take  the  sacks  to  the  vendee.  Then  it  is  said 
that  the  representation  of  the  servant  is  the  representa- 
tion of  the  master,  and  cases  were  relied  on  where  a  ser- 
vant in  a  public-house  sold  drink  to  a  policeman  on  duty 
or  allowed  gambling  to  go  on  without  the  knowledge  of 
the  landlord.  Those  ate  strange  cases  but  they  are  law  : 
they  were  decided,  however,  under  special  and  stringent 
Acts  as  to  the  regulation  of  beer-houses,  and  they  do  not 
govern  this  case.    The  appeal  must  be  dismiflsed. 

Appeal  ditmiised. 

Solicitor  for  the  appellants,  Ward, 

Solicitor  for  the  respondent,  John  Godwin, 


Q.  B.  Div.  (Denman,  Charles,  I 
and  Yaughan  Williums,  J  J.)    f 


June  20,  21,  28. 


Mayor,  Aldebmen,  and  Bitboesses  of  the 
Bobough  of  Salford  v.  Lever,  {a,) 

Principal  and  agent — Bribery  of  ageni — Action  against 
briUr  to  recover  excess  price  fraudulently  obtained — 
Bight  of  briber  to  plead  satis/action  by  agent. 

Where  an  agent  under  theinflaencs  of  bribes  persuades 
his  principal  to  pay  a  price  for  goods  obtained  from  the 
briber  which  is  in  excess  of  the  .market  price,  the  princi- 
pal  has  two  distinct  causes  of  action.  He  may  sue  the 
agent  to  recover  the  bribes  which  the  agent  has  received, 
and  at  t?ie  same  time  he  may  sue  the  agent  and  the  briber, 
either  jointly  or  severally,  for  damages  for  the  loss 
occasioned  by  their  Joint  fraud;  and  in  an  action 
against  the  briber  the  defendant  is  not  entitled  to  rely 
upon  an  agreement  made  between  the  principal  and  his 
agent,  the  effect  of  which  is  to  discharge  the  agent  from 
his  liabilities,  either  because,  according  to  Denman  and 
Charles,  JJ.,  the  agreement  only  operates  as  an  accord 
and  satisfaction  of  the  action  for  bribes,  and  has  no 
bearing  upon  the  action  for  damages  for  fraud,  or 
because,  according  to  Yaughan  Williams,  J.,  althqugh 
the  agreement  may  purport  to  be  in  accord  and  satisfac- 
tion  of  both  causes  of  action,  it  is  one  which  the  plain- 
tiffSf  being  a  municipal  corporaUon^  were  not  entitled  to 
make,  and  it  cannot,  therefore,  be  given  any  effect  to  in  a 
court  of  law. 

Motion  for  a  new  trial. 

The  plaintifls,  who  were  the  proprietors  of  the  Salford 
Gas  Works,  employed,  during  the  years  1875  to  1887, 
as  manager  of  their  gasworks  one  Samuel  Hunter,  whose 
duty  it  was  to  examine  tenders  for  the  supply  of  coal 
and  to  report  and  advise  the  plain tifCs  thereon. 

The  defendant  was  a  coal  merchant,  and  during  the 
years  1875  to  1878  submitted  tenders  for  the  supply  of 
coal  to  the  plaintiffs,  and  with  a  view  of  procuring  the 
acceptance  of  these  tenders  by  the  plaintiffs  the  defend- 
ant corruptly  agreed  to  pay  Hunter  a  commission  or 
bribe  of  Is.  per  ton  on  the  quantity  of  coal  tendered  for. 
In  order  to  reeonp  himself  for  such  commission  to 
Hunter,  he  charged  for  the  ooal  prices  which  were  in 
excess  of  the  market  prices  by  Is.  per  ton.    On  the 

(a)  Beportod  by  Czoil  CBAPKAxr,  Esq.,  Barrister-at-Law. 
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ad?ioe  of  Hanter  the  tenders  of  the  defendant  were 
•oeepted  bj  the  plaintifii,  the  ooal  was  dellTered  to  the 
plaintiils  under  oontraots  s<»  obtained,  and  the  total 
amount  paid  to  the  defends]^  under  such  oontraots  ex- 
ceeded the  current  market  Talne  of  the  ooal  by  £2,829. 
Of  the  oommission  promised,  Hunter  in  all  reoelTed 
from  the  defendant  about  £1,500.  Hunter  had,  during 
his  term  of  office,  recelTed  similar  bribes  from  other 
oontraotors,  for  which  those  oontraotors  recouped  them- 
selves in  a  similar  manner,  but  there  was  no  evidence 
that  the  total  amount  of  the  excess  value  obtained  by 
the  various  contractors  (defendant  included)  exceeded 
the  earn  of  £10,000. 

In  August,  1889,  the  plaintiifs,  who  had  discovered 
the  frauds,  entered  into  an  agreement  with  Hunter  in 
the  folio  iring  terms : — 

1.  Hunter  to  deposit  forthwith  in  the  Lancashire  and 
Yorkshire  Bank,  King-street,  Manchester,  securities 
which  the  said  bankers  will  guarantee  shall  realize  the 
sum  of  £10,000  in  the  name  of  the  Mayor  of  Salford 
and  J.  0.  Walker  (Hunter's  solicitor),  such  securities  to 
remain  in  the  hands  of  the  bankers  until  the  date 
hereinafter  named  as  a  guarantee  that  the  sum  of 
£10,000  will  then  be  paid  over  to  the  Corporation  of 
Salford  on  the  date  hereinafter  mentioned,  and  the 
bankers  shall  give  such  a  guarantee. 

2.  The  corporation  shall,  at  the  request  of  Hunter, 
proceed  with  any  pending  actions  against  former  con- 
tractors with  the  corporation,  or  at  the  instance  of 
Hunter  to  institute  further  actions  against  such  con- 
tractors for  the  purpose  of  recovering  any  bribes  or  com- 
missions received  by  Hunter  or  promised  to  be  paid  to 
him  from  such  contractors. 

3.  Hunter  to  give  such  information  and  evidence  as 
may  be  necessary  for  the  purpose  of  any  such  actions  or 
proceedings,  and  also  to  pay  all  costs  of  or  incidental 
to  any  such  actions  or  proceedings  from  this  date. 

4.  Any  sums  of  money  that  may  be  recovered  and 
reoeived  in  any  such  actions  or  proceedings,  or  which 
may  be  paid  either  to  the  said  S.  Hunter,  or  to  the 
corporation  by  any  contractors  by  way  of  settlement, 
without  action  or  after  action  brought,  and  as  to  the 
sufficiency  of  such  payment,  the  said  8.  Hunter  shall 
be  the  solo  judge,  shall  be  paid  over  to  or  retained  by 
the  corporation,  and  after  deducting  costs  therefrom, 
the  net  balance  shall  be  taken  in  part  satisfaction  of 
the  sum  of  £10,000,  it  being  understood  that  the 
corporation  are  to  receive  a  clear  sum  of  £10,000  irres- 
pective of  a  sum  of  £442  10s.  (some  time  since  recovered 
by  the  corporation)  and  all  costs  and  expenses  as  before 
mentioned,  and  no  more. 

5.  On  the  31st  day  of  December,  1889,  in  case  the  cor- 
poration shall  have  been  unsuccessful  in  recovering  any 
sum  or  sums  of  money  in  connection  with  the  said 
actions  or  proceediogs,  the  said  securities  or  a  requisite 
part  thereof  shall  be  realized,  and  the  sum  of  £10,000 
shall  be  paid  over  to  the  corporation,  and  the  said 
Hunter  shall  in  addition  thereto  pay  to  the  corporation 
all  costs  and  expenses  of  and  incidental  to  the  said 
actions  or  other  proceedings  which  they  may  have 
incurred  and  cannot  recover  from  any  other  person  or 
become  liable  to  from  this  date  until  the  31st  day  of 
December,  1889,  and  in  case  the  corporation  succeed  in 
recovering  and  receiving  any  sum  less  than  the  said 
£10,000,  then  the  difference  between  such  sums  as  may 
have  been  so  received  (after  deducting  all  other  costs 
and  expenses)  and  the  said  sum  of  £10,000  shall  be  paid 
over  to  the  corporation. 

6.  The  corporation  shall  at  any  time  prior  to  the  said 
31st  day  of  December  next  at  the  request  of  the  said 
Hunter  or  his  solicitor  discontinue  all  or  any  such  actions 
or  proceediogs  as  before  mentioned,  and  thereupon  the 
said  sum  of  £10,000  shall  be  payable  to  the  corporation, 
together  with  any  such  costs  as  before  mentioned. 

7.  On  the  receipt  by  the  corporation  of  the  said  sum 


of  £10,000,  together  with  all  such  costs  and  expsosnii 
aforesaid,  the  corporation  shall  give  to  the  said  Huter  t 
full  and  complete  discharge,  and  in  the  meantins  tbif 
shall  take  no  steps  in  the  chancery  action  pending  sgiisit 
him  and  one  John  Graves  Hawkins,  but  the  sasM  ahsll  be 
stayed. 

8.  Upon  payment  into  the  Lancashire  and  ToMitr 
Bank  of  any  sum  of  money  (to  the  credit  of  the  Msfor 
of  Salford  and  J.  0.  Walker),  recovered  ffon  tfcs 
contractors  as  aforesaid,  the  said  Samuel  Hanter  abiS 
be  entitled  to  receive  and  have  returned  to  him  a 
corresponding  portion  of  the  said  securities  depodted. 

And  upon  being  satisfied  that  any  contractor  hsi  paid 
a  sum  satisfactory  to  the  said  Samuel  Hunter  ss  afore- 
said, the  said  corporation  shall  thereupon  give  tiis  Mid 
contractor  a  complete  and  sufficient  release  fros  all 
claims  in  connection  with  the  said  matter. 

In  pursuance  of  this  agreement  Hunter  lodged  with 
the  bank  securities  to  the  valae  of  £10,000.  AotloBr 
brought  against  the  other  contractors  resulted  in  the 
recovery  by  the  corporation  of  sums  to  the  aaunnt  of 
£4^000  ;  and  in  October,  1889,  the  plaintifEs  oommsooed 
an  action  against  the  defendant  to  recover  thesam  of 
£2,329  as  damages  for  fraud  in  relation  to  the  cmtiadf 
for  the  supply  of  coal  by  him  to  them  and  altsmsttrdf 
as  money  had  and  received  to  the  plaintifEs'  use.  To 
this  the  defendant  pleaded  that  if  he  had  paid  any 
bribes  to  Hunter,  Hunter  had  paid  the  same  to  ths 
plaintifis  or  had  accounted  to  or  compounded  with  thesi 
in  respect  thereof  upon  the  terms  that  the  plsintiib 
should  seek  to  recover  and  should  stand  posnoed  o< 
the  moneys  claimed  in  this  action  as  tmstiei  far 
Hunter.  On  the  trial  of  the  action  before  Dsy,  J^ 
and  a  special  ]ury,  at  the  Yorkshire  (West  lUdisg) 
AsslBes,  the  judge  directed  the  Jury  that  the  agRSSMSt 
between  the  plaintiffs  and  Hunter  had  no  beariDf  opoa 
the  rights  of  plaintiffs  and  defendant  inter  M.  Tb» 
jury  found  for  the  plaintiffs  for  the  amount  dainad, 
and  defendant  moved  for  a  new  trial  on  the  groondathat 
the  judge  misdirected  the  jury  by  telUng  themthsttheis 
was  no  evidence  that  they  could  take  into  coDiidaap 
tion  with  a  view  to  reducing  the  amount  of  dasuges 
cUimed,  and  that  the  judge  ought  to  have  dizsctad 
the  jury  to  find  whether  or  not  (or  to  have  held  that) 
the  plaintiffs  had  been  paid  by  or  had  compounded  with 
Hunter,  and  whether  the  action  was  being  msintahiri 
for  his  benefit,  and  should  therefore  have  given  jndgmeal 
for  the  defendant,  or  should  have  directed  the  Jmy  to 
take  into  consideration  some  or  all  of  the  abote  mattm^ 
or  should  otherwise  have  had  regard  to  the  agreeasBt  of 
August  6,  1889,  between  the  plafntiiEs  and  the  aiid 
Hunter,  with  a  view  to  assessing  the  amount  of  dssMgei 
which  the  plaintiffs  were  entitled  to  reoover. 

Loektoood,  Q.C.,  and  Law^n  WaUon,  Q.C^  i»  ^ 
defendant. — ^In  this  case  there  is  no  evidence  tbatthi 
total  amount  of  loss  sustained  by  the  plaiatiib  kf 
reason  of  the  excess  charges  exceeded  the  •&■  ^ 
£10,000.  Of  that  sum  £4,000  has  alreadj  bMS 
obtained,  and  as  to  the  remaining  £6,000  the  j^MuHb 
have,  in  substance,  been  paid  by  Hunter,  for  aiaoe  thi 
31st  of  December,  1889,  is  now  past  the  plsiatiib  «n 
in  a  position  to  realize  Hunter's  securities.  Xb«* 
plaintiffs  are  in  the  position  of  seeking  to  he  psid  tv«i 
over.  But,  whatever  their  loss,  plaintiffs  cannot  sue  foe 
the  balance.  Their  nation  here  is,  in  substaaDS,  <•> 
damages  for  a  conspiracy  to  which  Hunter  v***?^' 
and  the  agreement  of  the  6th  of  August,  together  witt 
the  deposit  of  securities,  amounts  to  an  accord  ■■■ 
aatisfaction  of  the  plafntiffs  claim  against  HoBfterB 
respect  of  that  conspiracy,  and  satisfaction  by  ob«« 
two  joint  tort-feasors  is  an  answer  to  an  aotioa  ag^ 
the  other:  Brinamead  v.  Harriion,  20  W.  B.  7M» 
L.  B.  7  0.  P.  547.  Any  satisfaction,  howstsr  i^ 
suffices ;  even  a  mere  release  to  one  wrongdoer  dr 
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Bbarges  all,  on  the  ground  that  a  release  is  as  good  a 
Mitlsfaotioii  in  law  as  a  satisfaction  in  deed:  Oocke  y. 
i/enner»  Hob.  66 ;  HUman  ▼•  UncUs^  Skinner,  391 ; 
Bird  ▼.  BandaUf  3  Burr.  1345.  Any  moneys  recofered 
sre,  under  the  agreement,  to  go  in  relieC  of  Hunter's 
liabilitj  under  his  gnarantee;  thus  the  plalntiiEs  are 
really  seeking  to  recover  for  tiie  benefit  of  their  own 
fraadnlent  aervant. 

Waddy,  Q.O.,  and  Henn  OoUim,  Q.C.  {G.  Gould 
with  them),  for  the  plaintiffs. — Plaintiffs  had  two  distinct 
causes  of  action.  They  had  an  action  against  Hunter 
fox  the  amount  of  the  bribes  as  for  money  received  by 
him  for  their  use.  They  had  also  a  right  of  action 
either  against  Hunter  and  the  defendant  Jointly  or 
severally  to  recover  the  excess  prices  of  which  they  had 
been  defrauded  as  damages  in  tort,  or  against  the  defend- 
ant alone  to  recover  the  excess  prices  as  money  received 
by  him  to  plaintiff's  use.  Now,  satisfaction  of  the  first 
cause  of  action  is  no  satisfaction  of  the  second,  for  the 
remedies  are  cumulative,  and  it  was  the  first  cause  of 
action  alone  that  was  satisfied  by  the  agreement  of  the 
6th  of  Auguaf.  It  is  a  mere  accident  that  in  this  case 
the  amounts  of  the  bribes  promised  to  Hunter  and  the 
amount  of  excess  charges  received  by  the  defendant 
happen  to  be  identical ;  the  bribe  might  have  consisted 
of  something  else  than  money.  There  are  two  distinct 
actions,  and  it  can  make  no  difference  which  of  them  is 
brought  first* 

Locktffoodf  Q.C.,  replied. 

Chablbs,  J.y  read  the  judgment  of  himself  and  Dbn- 
Jiiir,  J. — The  plaintiffs  in  this  case  sought  to  recover 
from  the  defendaut  £2,329  as  damages  '*  for  fraud  and 
misrepresentation  in  and  in  relation  to  contracts  for  the 
•apply  of  coal  and  goods  to  the  plaintiffs  from  the  year 
1875  forward,  and  for  the  secret  and  fraudulent  pay- 
ment of  bribes  and  commiesion  in  respect  of  such  con- 
tracts to  the  plaintiffs'  late  gas  manager  and  servant, 
Samuel  Hunter."  In  their  pleadings  the  plaintiffs 
claimed  the  money  either  by  way  of  damages  for  the 
defendant's  fraud,  or  alternatively  as  a  liquidated  sum 
wrongfully  in  the  defendant's  hands — in  other  words,  as 
money  receiver!  for  the  plaintiffs'  use. 

The  cause  was  tried  at  the  last  Yorkshire  (West 
Biding)  Winter  Assize  before  Day,  J.,  and  a  special  jury, 
when  the  following  facta  were  proved : — From  the  year 
1875  to  1887  Samuel  Hunter  was  the  gas  manager  and 
servant  of  the  plaintiffs.  The  defendant  was,  during 
the  lame  period,  a  coal  merchant  carrying  on  business 
near  Salford,  and  in  1875,  1877,  and  1878  he  obtained 
contracts  from  the  plaintiffs,  through  the  intervention 
sod  on  the  advice  of  Hunter,  for  the  supply  of  coal  to 
them  at  prices  in  excess  of  the  cnrrent  market  price  to 
the  extent  of  Is.  per  ton,  or  £2,329. 

This  excess  the  defendant  agreed  to  pay,  and  did  in 
put  pay,  to  Hunter  by  way  of  secret  commiscion  or 
bribe,  in  order  to  procure  his  recommendation  to  the 
plaintiffs  of  the  various  contracts  which  they  made  with 
ibe  defendant.  It  was  not  disputed  that  the  plaintiffs 
were  primd  facU  entitled  to  recover  in  some  form  or 
other  this  excess  in  piice  from  the  defendant. 

Bat  the  defence  was  based  upon  an  agreement  dated 
the  6th  of  August,  1889,  before  the  commencement  of  the 
aetion  between  Hunter  and  the  corporation,  which  it 
was  said  prevented  this  action  from  being  malntaiiied 
*S*inst  the  defendant.  It  becomes  important,  there- 
lore,  to  consider  what  the  provisions  of  that  agreement 
were.  It  was  in  the  following  terms :— [He  read  the 
Agreement  above  set  out.]  Mr.  Waddy,  for  the  plain- 
^1  anggested  that  the  agreement  only   applied   to 

former  contractors,"  against  whom  actions  were  pend- 
mg,  and  against  whom  subsequent  actions  might  be 
bionght.  But  we  cannot  take  this  view  of  its  provisions. 
We  think  it  applies  to  all  former  contractors,  including 


Lever,  and  is  not  limited  in  the  manner  suggested  to 
such  former  oontraotors  as  were  actually  then  defend- 
ants  in  aotiona. 

Its  language  is  not  free  from  ambiguity,  but  it» 
general  effect  appears  to  be  this  :  that  Hunter,  who  had 
had  received  bribes  from  many  other  contractors  besidea 
the  defendant,  was  to  deposit  with  the  Lancashire  and 
Yorkshire  Banking  Go.  securities  guaranteed  by  the 
bankers  to  realize  £10,000,  and  they  were  then  to  con- 
tinue or  commence  actions  at  his  cost  and  his  request 
against  the  contractors  who  had  received  excess  prices, 
and  to  apply  the  sums  recovered  for  his  benefit  by  from 
time  to  time  returning  him  securities  equivalent  in 
amount  to  the  sums  recovered.  Hunter,  until  the  31st 
of  December,  1889,  was  constituted  absolutely  dominu$ 
litium  and  could  until  then  direct  the  commencement  of 
or  the  discontinnance  of  any  actions  against  the  con- 
tractors. This  agreement  was  acted  upon  :  Securities  to 
the  value  of  £10,000  were  lodged  in  the  bank, 
and  this  action  (amongst  others}  was  commenced, 
and  it  was  not  disputed  that  the  amount  recovered 
under  it  would  go  under  clause  4  as  other  moneys 
amounting  altogether  to  £4,000  had  already  gone,  in 
part  satisfaction  of  the  sum  of  £10,000,  and  so  in  relief 
of  Hunter.  The  learned  judge,  howeyer,  was  of  opinion 
that  the  defendant  could  not  rely  upon  the  agreement^ 
and  what  had  been  done  under  it,  ei&er  as  a  defence  oz 
in  reduction  of  damages;  that  the  plaintiffs  had  a 
separate  and  distinct  personal  right  against  him  to 
recover  the  excess  of  price  which  they  had  paid  ;  and 
that  the  mode  in  which  the  plaintiffs  used  the  sum 
recovered  was  immaterial.  They  were  at  liberty,  he 
thought,  to  apply  it,  if  they  could  do  so  consistently 
with  the  corporate  duty,  to  the  relief  of  Hunter's 
securities  without  any  way  impairing  their  right  of  action 
against  the  defendant.  He  accordingly  directed  a 
verdict  for  the  plaintiffs  for  the  full  amount  claimed* 
A  new  trial  was  moved  for  on  behalf  of  the  defendant, 
or  that  Judgment  should  be  entered  for  him  "  upon  the 
ground  that  the  judge  misdirected  the  Jury  by  tellings 
them  that  there  was  no  evidence  which  they  could 
take  into  consideration  with  a  view  to  reducing  the 
amount  of  damages  claimed,  and  that  he  ought  to  have 
directed  the  jury  to  find  whether  or  not  (or  to  have 
held  that)  the  plaintiffs  had  been  paid  by  or  had  com- 
pounded with  their  servant  Hunter,  and  whether  the 
action  was  being  maintained  for  his  benefit,  and  should 
therefore  have  entered  judgment  for  the  defendant,  or 
should  have  directed  the  jury  to  take  into  consideration 
some  or  all  of  the  above  matters,  or  should  other- 
wise have  had  regard  to  the  agreement  of  August  6, 
1889,  with  a  view  to  the  amount  of  damages  which  the 
plaintiffs  were  entitled  to  recover." 

It  was  contended  for  the  defendant  that  Lever  and 
Hunter  were  joint  tort-feasors,  and  that  the  agreement 
of  the  6th  of  August,  1889,  amounted  to  payment  or 
satisfaction  by  one  of  them,  and  therefore  was  an  answer 
to  an  action  against  the  other.  Numerous  oases  were 
cited  in  support  of  this  contention,  the  correctness  of 
which,  indeed,  was  not  disputed.  We  think,  however, 
that  those  cases  are  inapplicable.  We  are  of  opinion 
that  the  plaintiffs  had  two  separate  and  distinct  rights 
of  action,  one  against  Lever  alone,  or  against  Hunter  and 
Lever  (for  no  doubt  Hunter  might  have  been  made  a  co- 
defendant  with  Lever),  and  another  against  Hunter 
alone.  Their  right  against  Lever  was  to  recover  the 
excess  price  he  had  received  over  the  market  price  either 
as  damages  for  the  fraud  he  bad  committed  jointly  with 
Hunter  or,  if  the  excess  price  had  been  exactly  ascer- 
tained before  action,  as  money  received  for  the  plaintiffs' 
use.  Their  right  against  Hunter  waa  to  recover  from 
him  the  bribe  or  commission  which  had  actually  been 
paid,  and  is  based  upon  the  well-known  and  frequently 
enunciated  rule  that  no  agent  shall  make  a  secret  profit 
for  himself   in  any  transaction  he  conducts    for    his 
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princip&l :  see  Parker  v.  McKenna,  23  W.  R.  271, 
L.  R.  10  Ob.  App.  96;  Emma  Silver  Mining  Co.  t. 
Grant,  11  Oh.  D.  918,  27  W.  B.  Dig.  43.  It  id  the 
latter  right  whioh  they  have  compounded  for  with 
Hunter,  and  the  arrangements  which  they  have  thought 
fit  to  make  with  him  cannot,  in  our  opinion,  be  treated 
as  a  payment  or  satisfaction  of  the  tort  which  Lever  has 
committed.  lu  this  case  the  bribe  coincided  in  amount 
with  the  excess  price.  But  it  might  have  been  more  or 
les«,  or  it  might  not  have  been  made  in  money  at  all.  In 
any  point  of  view  it  was  a  gift  to  the  agent  which  the 
principal  was  entitled  to  have  at  once  handed  to  him. 
With  reference  to  that  gift  the  pUintiffd  might,  we 
think,  so  far  as  tbeii  corporate  duty  allowed,  make  what 
arrangements  they  pleased  with  their  servant  without 
prejudicing  their  right  to  recover  from  Lever  the  full 
excess  price  paid.  It  is  true  that  tho  amount  recovered 
will  go  in  relief  of  some  of  the  securities  deposited  by 
Hunter,  but  assuming  the  plaintiffs  have  power  so  to 
mitigate  the  loss  which  would  otherwise  fall  upon  their 
servant,  we  do  not  think  the  defendant  can  avail  himself 
of  that  circumstance,  either  as  reducing  the  amount  pay- 
able by  him  for  the  fraud  to  which  he  was  a  party,  or  as 
a  bar  to  the  action.  There  has  been  no  payment  or 
satisfaction  by  Hunter  in  respect  of  the  cause  of  action 
against  the  defendant,  but  only  in  respect  of  the  separate 
cause  of  action  against  himself,  an  action  to  whioh  the 
defendant  could  not  have  been  a  party,  although  no 
doubt  Hunter  could  have  been  made  a  co-defendant  in 
the  action  against  him  in  so  far  as  it  is  an  action  to 
recover  damages  for  the  fraud  which,  in  concert  with 
Hunter,  he  had  committed. 

We  therefore  have  oome  to  the  conclusion  that  the 
learned  judge  was  right  in  the  course  which  he  took  at 
the  trial,  and  dismiss  this  mocion,  with  costs. 

Yaitohan  Williams,  J.,  delivered  the  following 
written  judgment: — I  have  also  oome  to  the  conclusion 
that  this  motion  must  be  refused,  but  I  prefer  to  state 
my  own  reasons  for  this  conclusion.  The  action  is  for 
damages  for  fraud,  and  in  the  alternative  for  moaey 
received  to  the  use  of  the  plaintiffs— viz.,  the  sums  re- 
ceived by  the  defendant  for  the  purpose  of  covering 
bribes  to  Hunter,  the  servant  of  the  corporation,  to  pro- 
cure his  recommendation  of  the  defendant's  tender  for 
the  supply  of  coal  to  the  corporation.  In  my  opinion 
this  action  sounds  in  damages,  and  will  not  lie  in  the 
alternative  form  for  money  received.  The  bribes  did 
not  necessarily  oome  out  of  the  pockets  of  the  corpora- 
tion. The  damage  sustained  by  the  corporation  depends 
upon  how  far  the  price  charged  to  them  was  in  excess 
of  the  market  or  fair  and  ordinary  price  of  the  coal 
supplied.  The  bribes  might  come  out  of  the  defendant's 
profit.  I  do  not  think  that  the  plaintiffs  can  hold  to  the 
contract  and  recover  back  a  portion  of  the  contract  price 
as  money  received  to  tho  use  of  themselves.  It  is  not 
like  the  case  where  money  has  by  mistake  been  overpaid 
under  a  contract,  because  then  the  recovery  of  the 
money  overpaid  is  consistent  with  the  contract.  In  the 
present  case  it  would  be  inconsistent.  It  follows  that, 
in  my  opinion,  the  plaintiifs  can  only  recover  damages 
for  having  been  induced  by  fraud  to  enter  into  a  contract 
in  excess  of  the  price  which  they  would  have  had  to  pay 
but  for  the  corruption  of  their  servant.  The  defence  set 
up  in  the  sixth  paragraph  of  the  defence  seems  to  con- 
sist of  two  parte.  The  first  part  is  accord  and  satisfac- 
tion with  Hunter,  a  co-wrongdoer,  with  the  defendant 
by  payment  in  full  or  by  payment  of  a  composition. 
The  second  part  seems  to  be  an  allegation  of  an  assign- 
•ment  of  the  benefit  of  the  action  to  Hunter.  It  may  be 
that  this  defence  has  not  been  pleaded  according  to  its 
proper  legal  result,  but  now  one  has  not  to  plead  in  that 
form,  the  defence  now  has  to  be  set  forth  in  the  matter 
of  snbotanoe  relied  on,  and  the  matter  of  substance 
Yelled  on  in  this  paragraph  is  that  the  plaintiffs  have 


entered  into  an  agreement  with  Hunter  which  prevents 
them  from  suscessfuUy  suing  the  defendant  Lever.  Nov 
I  agree  that  when  a  contractor  bribes  a  servant  in  order 
that  a  servant  may  get  for  the  contractor  the  mastei's 
orders,  the  master  has  two  distinct  causes  of  action^ons 
agaiast  the  servant  for  the  profit  he  has  made  by  the 
bribes— the  other  against  the  contractor  and  the  sertaat 
jointly  and  severally  for  any  loss  that  the  master  may 
have  suffered  by  the  joint  fraud  of  the  contractor  a&d 
the  servant.  I  agree  further  that  the  master,  even 
though  he  takes  from  the  servant  the  bribes  which  the 
servant  has  received  from  the  contraccor,  is  under  no 
obligation  to  give  credit  for  those  bribes  in  reduction  of 
the  damages  which  the  master  has  suffered  by  the  joint 
fraud  of  the  contractor  and  the  servant  unless  indeed 
the  master  knew  of  the  servant  taking  the  bribes  and 
allowed  Lim  to  do  so. 

Now  let  me  consider  the  effect  of  the  agreement  in 
this  case  between  the  master  and  the  servant— that  Is 
to  say,  between  the  corporation  and  Hunter.  It  seems 
to  be  this  :  Hunter,  the  servant,  is  to  deposit  with  the 
master  £10,000  of  securities.  This  £10,000  may,  I 
think,  be  taken  as  the  amount  of  the  bribes  whioh 
Hunter  had  received  from  the  various  contractors, 
probably  including  Lever.  In  consideration  of  this 
deposjit  the  master — that  is,  the  corporation ~is  to  bring 
and  continue  such  actions  against  the  fraudulent  con- 
tractors, at  the  expense  of  the  servant  Hunter,  as  Hunter 
may  direct,  and  the  proceeds  of  such  actions  are  to  be 
paid  into  a  bank,  and  when  the  amount  arrives  at 
£10,000  Hunter,  the  servant,  is  to  receive  back  his 
securities  and  to  receive  a  full  and  complete  discharge 
from  the  corporation  :  see  clause  7.  I  think  that, 
having  regard  to  the  terms  of  this  agreement,  this 
means  that  Hunter  is  to  be  discharged  from  all  claims 
of  the  master,  as  well  as  claims  in  respect  of  the  bribes 
as  claims  in  respect  of  the  joint  frauds  of  Hunter  and 
Lever,  the  servant  and  contractor. 

The  question  is  whether  this  agreement  in  any  way 
prevents  the  master,  the  corporation,  suing  Lever,  the 
contractor.  If  the  agreement  does  afford  an  answer  to 
the  action  it  must  be,  it  would  seem,  on  one  of  the 
following  grounds-^viz.  : — (I)  That  it  operates  as  a 
release  of  one  of  the  two  joint  tort-feasors ;  (2)  Because 
it  operates  as  an  agreement  by  way  of  composition,  to  the 
benefit  of  which  all  the  wrongdoers  are  entitled  ;  (3) 
Because  it  operates  as  an  assignment  of  the  cause  of 
action  to  Hunter,  and  that  Lever  has  a  good  answer  to 
Hunter  as  partidpea  criminis.  I  do  not  think  that  it 
operates  as  a  release  ;  but  I  am  not  vary  certain  of  thia 
The  test  is  whether  Hunter  oould  have  succeeafoUy 
pleaded  the  agreement  if,  after  the  deposit  of  the 
£10,000,  the  corporation  had  brought  this  notion  against 
Hunter  and  Lever  jointly.  If  Hunter  could  have  so 
pleaded  the  agreement  I  think  that  the  action  against 
Lever  must  fail. 

Now,  in  my  opinion.  Hunter  oould  not  have  success- 
fully pleaded  the  agreement,  but  not  because  the  inten- 
tion of  the  parties  was  not  such  that,  as  between  them, 
the  agreement  was  intended  to  operate  as  a  release  of 
Hunter,  but  because  it  would  have  been  a  good  replica- 
tion to  such  a  plea — at  all  events,  if  pleaded  by  Levex 
—that  the  agreement  between  the  corporation  and 
Hunter  was  illegal,  uUrd  virti,  and  of  no  effect.  I 
think  that  the  agreement  was  illegal  and  vUrd  viret 
because  the  corporation  had  no  right  to  i  present  to 
Hunter  the  amount  he  had  received  in  bribes  on  account 
of  the  corporation ;  and  I  further  think  that  an  agree- 
ment to  present  an  Intended  witness  with  mooeys  pio- 
portioned  to  the  effect  of  his  evidence  is  an  Vnmocsl 
agreement  and  void  as  against  public  morality.  I  havs 
assumed  for  the  purpose  of  these  obserrationa  f^t  the 
effect  of  the  agreement,  if  operative  at  all,  was  ^  giv^ 
to  the  corporation  any  surplus  recovered  in  Che  tfCioM 
beyond  £10,000;  but  I  am  by  no  means  clear  tha^' 
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true  effect  is  not  that  if  £10,000  wu  recoTered  before 
the  Slat  of  December,  or  paid  bj  Hunter  to  the  corpora- 
tion before  that  date,  the  whole  proceeds  of  such  actions 
were  not  to  go  into  the  pocket  of  Hunter ;  bat  if,  as  I 
think,  this  agreement  is  of  no  effect  or  Talidity,  its  con- 
struction is  immaterial. 

I  do  not  think  that  the  agreement  operates  even  when 
£10,000  is  paid  by  way  of  payment  or  composition,  for 
the  £10,000  is  not  paid  by  Hanter,  nor  does  it  come  out 
of  his  pocket.  Nothing,  in  fact,  is  given  or  paid  by 
Hanter  to  the  corporation,  who  only  receive  what  is 
their  own. 

I  do  not  think  that  the  agreement  operates  as  an 
assignment  so  as  to  let  in  defences  against  Hanter,  be- 
canse  I  am  inclined  to  think  that  if  the  agreement  is 
operative  at  all  the  surplus  beyond  £10,000  belongs  to 
the  corporation.  I  am  awaie  that  the  illegality  of  the 
agreement  is  not  replied  by  the  corporation,  bat  this 
does  not  prevent  the  oourt  from  refueing  to  give  effect 
to  an  illegal  agreement. 

Motion  re/uaed. 

Solicitors  fo^  the  plaintiffs,  TrasB  A  Jarmain^  for 
8.  Brown,  Salford. 

Solicitors  for  the  defendant,  Qodfrey  Rhodes,  Firth, 
&  Go,,  for  Qodfrey  Rhodes  db  Evans,  Halifax. 


Eeo.  V,  County  Council  of  Heeepokd.  (e».) 

Local  government — Superannuation  aUowanee — Lunatic 
asylum — Officer  of  or  in  asylum — Chaplain  not  re- 
siding  in  iuylum^ Right  of  chaplain  to  pension — 
Lunatic  Asylums  Act,  1853  (16  <j&  17  Vict.  c.  97),  s.  57. 

A  chaplain  of  a  lunatic  asylum,  appointed  under  the 
Lunatic  Asylums  Act,  1853,  is  an  officer  of  the  asylum, 
although  he  does  not  reside  therein  or  give  his  whole  time 
to  the  duties  of  his  office  tJ^erein,  and  as  an  officer  of  or 
in  the  asylum  he  is  qualified  to  receive  a  superannuation 
allowance,  under  the  51th  section  of  the  Act,  if  the 
visitors  in  their  discretion  think  right  to  grant  him  such 
cHlo^jcanee, 

Bale  for  a  mandamus  calling  on  the  county  council  for 
the  coanty  of  Hereford  to  sboiv  cause  why  they  should 
not  pay  to  the  Rev.  G.  Bulmer  a  certain  sum  as  a  super- 
annuation allowance,  which  had  been  granted  by  the 
-visiting  justices,  and  confirmed  by  the  quarter  sessions, 
before  the  coanty  council  was  established. 

Hr.  Bulmer  had  been  for  eighteen  years  the  chaplain 
of  the  Hereford  Lunatic  Asylum,  appointed  under  the 
Lunatic  Asylums  Act,  1853  (16  &  17  Vict.  c.  97),  section 
55  of  that  Act  enabling  the  visiting  justices  to  appoint 
a  chaplain,  who  shall  be  in  priests'  orders  and  licensed 
by  the  bishop. 

By  that  section  the  chaplain  is  to  perform  in  the 
chapel  of  the  asylum  the  service  of  the  Church  of 
England,  but  he  was  not  required  by  the  Act  to  reside  in 
the  asylum,  as  some  of  the  other  officers  were. 

Kr.  Bulmer  did  not  reside  in  the  asylum,  but  he 
resiaed  at  a  benefice  which  he  held  about  two  miles 
distant  from  the  asylum,  and  he  came  from  his  residence 
to  the  asylum  when  he  performed  the  duties  of  chaplain 
there. 

His  salary  as  chaplain  was  £150  a  year  ;  he  was  fifty- 
fooi  years  of  age  and  he  wished  to  resign  the  chaplaincy 
on  the  ground  of  his  age  and  increasing  infirmity,  and 
that  he  was  incapable  of  performing  satisfactorily  the 
daties  of  the  chaplaincy  in  addition  to  those  of  his 
benefice. 


(a.)  Beported  by  Sir  Shbbston  Bakeb,  Barrister-at-Law. 


The  visiting  justices  granted  him  a  superannuation 
allowance  of  £50  a  year,  and  this  was  confirmed  by  the 
sessions,  bat  the  county  council  of  the  county  refused  to 
pay  ity  as  some  objection  was  made  that  Mr.  Bulmei 
was  still  able  to  perform  the  duties  of  the  chaplaincy. 

Section  57  of  the  Lunatic  Asylums  Act,  1853,  enacts  :— 
'*  In  case  any  superintendent,  chaplain,  matron,  or  any 
officer  or  servant  of  any  asylum  become,  from  confirmed 
sickness,  age,  or  infirmity,  incapable  of  executing  the 
office  in  person,  or  have  been  an  officer  or  servant  in  the 
asylum  for  not  less  than  twenty  years,  and  be  not  less 
than  fifty  years  of  age,  it  shall  be  lawful  for  the  com- 
mittee of  visitors  of  such  asylum,  if  in  their  discretion 
they  think  fit  so  to  do,  but  not  otherwise,  to  grant  to 
such  superintendent,  chaplain,  &c.,  such  annuity  by  way 
of  superannuation  as  they,  in  their  discretion,  think 
right." 

The  same  words  are  used  In  the  Lunacy  Act,  1890  (53 
Vict.  c.  5),  s.  280,  with  the  exception  that  fifteen  years' 
service  is  substituted  for  the  twenty  years*  service  in  the 
Act  of  1853. 

A  rule  was  accordingly  obtained,  on  behalf  of  Mr. 
Bulmer,  calling  on  the  county  council  to  show  cause  why 
they  should  not  pay  to  him  the  superannuation  allowance 
granted  by  the  visiting  justices. 

Jdf,  Q.C,  and  Austin,  showed  cause.— The  Act  was 
not  intended  to  give  an  allowance  to  a  person  in  the 
position  of  Mr.  Bulmer.  If  a  person  lives  in  the  asylum 
and  gives  up  his  whole  time  to  his  daties  there,  it  is 
quite  right  that  he  should  have  certaiu  advantages. 
This  gentleman  did  not  live  in  the  asylum,  and  was, 
therefore,  not  an  officer  in  the  asylum.  It  is  a  different 
thing  to  deal  with  a  person  living  in  the  asylum  and 
with  a  person  outside  the  asylum,  who  has  a  good  living 
outside  the  asylum.  Mr.  Bulmer  was  not  an  officer  in 
the  asylum,  and  does  not  come  within  the  class  of  persons 
entitled  to  allowances.  There  is  a  second  ground  why 
he  should  not  have  this  pension.  To  bring  the  case 
witbin  the  Act  a  person  must  be  incapacitated  by 
"confirmed  sickness,  age,  or  infirmity."  Mr.  Bulmer 
does  not  come  within  that  description,  as  he  was  only 
fifty-four  years  of  age,  and  there  is  no  suggestion  that 
he  could  not  still  perform  the  duties  of  the  chaplaincy 
if  he  gave  up  his  time  to  them.  [Lord  Oolskidqb,  G.  J.— 
If  you  are  wrong  on  the  first  point,  then  this  point  goes 
also,  as  it  is  a  matter  in  the  discretion  of  the  justices.] 
That  is  80.     This  rule  ought  to  be  discharged. 

Asquiih,  Q.G.,  and  A.  T.  Lawrence,  in  support  of 
the  rule. — The  answer  to  the  argument  on  tUo  other 
side  is  twofold— in  the  first  place,  the  diatiuctioa 
between  an  officer  in  the  asylum  aud  an  officer  of 
the  asylum  is  a  casual  distinction ;  in  the  second  place, 
if  it  is  not  so,  this  gentleman  is  au  officer  iu  ds  well  as 
an  officer  of  the  asylum.  If  tho  Legislature  had 
intended  to  confine  the  right  to  a  pension  to  persons 
living  in  the  aaylum  they  would  have  said  so.  Mr. 
Bulmer  was  an  officer  in  the  asylum,  as  he  performed 
the  duties  of  chaplain  in  the  asylum. 

Lord  CoLBRiDOB,  O.J. — If  the  second  point  taken  by 
Mr.  Jelf  had  stood  alone,  I  confess  I  should  he  of 
opinion  that  ho  had  a  case.  But  that  point  is  not  for  us 
to  consider,  it  is  for  the  justices,  i  am  of  opinion, 
however,  that  Mr.  Jelf  has  failed  on  his  first  point. 
The  words  of  the  Act  seem  to  be  clear.  TUe  55th 
section  gi?es  power  to  appoint  a  chaplain,  and  the  duties 
of  the  chaplain  are  specified  in  that  section.  Tho  section 
gives  the  visiting  justices  power  to  appoint  a  medical 
officer,  "who  shall  be  resident  in  suoii  asylum."  The 
chaplain  need  not  be  resident,  though  the  superiutendent. 
must  be.  Then  by  the  same  section  the  visitors  are  to 
fix  the  salaries  according  to  the  serYices.  That  is  the 
55th  section.  Then  the  57th  section  is  the  one  we  have 
to  deal  with.    Now  Mr.  Jelf  says  there  is  a  marked 
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distinctloa  between  offioen  of  and  offloers  ia  the 
aBjlam,  and  that  although  they  are  all  offloers  of  the 
asjlam,  they  are  not  all  officera  in  the  asylum.  I  oan 
see  no  such  marked  distinction  and  no  suoh  marked 
antithesis  as  he  contends  for.  I  see  no  suoh  distinction 
in  that  phraseology,  and  I  see  no  good  reason  for  making 
such  distinction.  The  chaplain,  while  he  performs  his 
duties,  must  perform  them  in  the  asylum,  and  while  he 
performs  the  serTioes  in  the  asylum  he  must  be  an 
offlcer  in  it.  It  is  said  that  that  is  not  so,  and  that  a 
person  to  be  an  officer  in  the  asylum  must  be  a  person 
who  has  given  his  whole  time  to  the  duties  of  his  office 
in  the  asylum.  There  is  nothing  in  the  Act  of  Parlia- 
ment which  says  so,  and  I  am  of  opinion  that  this  rule 
should  be  made  absolute. 

Wills,  J. — I  am  of  the  same  opinion,  and  I  agree  in 
CTery  word  my  Iqrd  has  said. 

Rule  ahaolute. 

Solicitor  against  the  rule,  A,  BufU. 

Solicitors  in  support  of  the  rule,  Barlow  Jk  Jamea* 


>Q.  B.  Dif.  (Pollock,  B.,  ^ 
and  Hawkins,  J.)       | 


Jan.  22,  23  ;  April  29. 


GovEENiNG  Body  of  Chabtehhouse  School  v. 
Lamabqtje.  (a,) 

Inland  revenue^InhabiUd  hou$e  duty—Charierhotue 
ScJmoI — Charity  school — Exemption  from  duty— 14  dh 
15  Vid.  c  36—48  Geo.  3,  c  55,  aeheduU  B„  case  4. 
The  Charterhouse  School  vtae  founded  in  the  reign  of 
James  /.,  under  a  charter  for  founding  "  otko  hospital^ 
house,  or  place  of  abiding  for  the  relief  of  poor  or  im- 
potent  people,**  and  also  '« oru  free  school  for  the  in- 
eiructing,  teaching,  maintenance,  and  education  of  poor 
children  or  scholars."  In  1867  the  school  was  removed 
to  the  country,  hut  the  hospital  still  remained  in  London. 
In  1888  t?ie  scJiool  buildings  were  ctssessed  to  inhabited 
house  duty.  There  were  scholarships  and  exhibitions  at 
the  school,  and  a  large  number  of  paying  pupils,  and 
the  school  was  to  a  large  extent  self-supporting,  though 
a  number  of  the  pupils  derived  a  beuefitfrom  tJie  charit- 
able foundation.  Exemption  from  inhabited  house  duty 
was  claimed  for  all  the  scJiool  buUiUngs  ^except  the 
masters'  residences)  under  48  Geo.  3,  c  56,  schedule  B., 
case  4,  as  being  a  charity  scJwol  within  the  exemption  in 
favour  of  "  a  hospital,  charity  school,  or  house  provided 
for  the  reception  or  relief  of  poor  persons;'  and  the 
Commissioners  of  Income  Tax  decided  that  they  were  not 
exempt  under  that  section. 

Held,  that  the  school,  being  mainly  self-supporting, 
was  not  a  •'charity  school"  wUhin  the  meaning  of  the 
exemption,  and  that,  therefore,  the  school  buildings  were 
eiot  exempt  from  inhabited  house  duty. 

Case  stated  by  Oommissioners  of  Income  Tax  acting 
for  the  division  of  Godalming,  in  the  county  of  Surrey. 

The  goTcrning  body  of  Charterhouse  School  appealed 
against  an  assessment  to  inhabited  house  duty,  and 
they  claimed  that  the  school  buildings  (except  the 
m&Bters'  residences),  which  constituted  the  Charter- 
house School,  were  exempt  from  such  duty,  as  being 
a  charity  school  within  the  meaning  of  the  exemp- 
tion in  48  Geo.  3,  c.  55,  schedule  B,  case  4,  which 
exempts  from  the  inhabited  house  duty  '*  any  hospital, 
charity  school,  or  house  provided  for  the  reception  or 
relief  of  poor  persons."  In  1867  the  school  was  re- 
moved from  Smithfield,  in  the  county  of  Middlesex,  to 
Godalming,  in  Surrey,  but  the  hospital  remained  in 

(a.)  Eeported  by  Sir  Shbbstok  Baxbb,  Barrister-at-Law. 


Smithfteld,  and  there  was  now  no  question  as  to  Os 
hospital. 

The  surveyor  of  taxes  assessed  the  school  boillBgi 
to  inhabited  house  duty,  and  this  assessment  wai  oos- 
firmed  by  the  commissioners,  except  as  to  a  aass- 
torium  called  '*  XJskites,"  which  was  a  boQding  apnt 
from  the  other  buildlogs,  and  which  was  used  for  iek 
boys.  This  sanatorium  was  hell  to  be  exempt  sad  m 
to  this  there  was  no  appeal. 

The  facts  and  cases  cited  during  the  argomeati  in 
fully  set  out  in  the  Judgment. 

Cur.  ads.  nA. 

Jeune,  Q.C.,  and  Coward,  for  the  appellants. 

Sir  Edward  Clarke,  8.G.,  and  Dieey,  tor  the  ie> 
spondent. 

April  29.— The  following  written  judgment  of  ftt 
court  was  read  by 

Pollock,  B. — The  governing  body  of  Ohaitsiiioflie 
School  appeal  against  an  assessment  for  ialiabited  hosn 
duty  made  by  the  commissioners  acting  for  the  diTinn 
of  Godalming  on  the  drd  of  Deoember,  1888,  npoa 
premises  used  as  a  sanatorium  called  "  Uskitsi/'  sal 
also  upon  the  sohoolhouse  and  buildings  ooDiwet«i 
therewith  other  than  the  portions  occupied  by  the  head 
master  and  assistant  masters  as  resldeuoee.  The  idiool 
consists  of  the  school  itself  and  the  head  mastsf^s  sad 
two  assistant  masters'  houses,  each  under  one  roof  sad 
adjoining  to  each  other,  and  of  a  chapel,  libnrx,  Isfge 
haU,  and  classrooms,  two  sanatorinms,  and  other  bofld- 
ings  which  are  not  in  actual  communication  with  the 
main  building,  but  all  in  a  group,  except  the  sanatodon 
called  "Uskitee." 

The  inhabited  house  duty  is  now  payaUe  bj  viitoi 
of  14  &  15  Vict.  0.  36.  By  aeotion  2  ths  pn- 
visions  of  48  Geo.  8,  c.  55,  schedule  B.  (vhieh 
had  been  repealed  by  4  Will.  4,  c  19),  are  by 
reference  re-enacted.  By  that  achednle  the  dotj  li 
made  payable  upon  "  all  inhabited  dwelling  boiues''  the 
ocoupiera  of  which  for  the  time  being  aie  made  charge- 
able, and  rulea  are  made  for  charging  the  duty.  The 
schedule  also  contains  a  table  of  exemptions,  and  by  oae 
of  these,  *<  case  4,"  '*  any  hospital,  charity  school,  « 
house  provided  for  the  reception  or  relief  of  poor  penoBs" 
is  exempted.  The  appellants  contended  that  tue  wbob 
school  premises  except  the  masters'  houses  cone  vithn 
this  exemption.  The  oommissionere  decided  againit  thii 
contention,  and  we  have  now  to  say  whether  they 
were  right  in  so  doing. 

The  foundation  of  Charterhouse  dates  from  a  loyil 
charter  granted  9  James  1,   whereby  Thomu  SstM 
was  empowered  to  found  and  establish   ia  "the  Isle 
dissolved  Charterhouse  beside  SmithAeld,  in  the  cosaty 
of  Middlesex,"  one  hospital  house  or  place  of  ahidof 
for    the    finding,    sustentation,    and    relief  of  ^ 
aged,  maimed,   needy,   or   impotent  people;  snd  the 
founder,   and  after    his    death    the  goremon,  vm 
empowered   to   place  in    the   hospital  a  msster  eai 
such  poor  people,  men  and  children,  as  should  fn* 
time  to  time    be    convenient.      By  the  sasM  cheitK 
further  power  was  given  to  Thomas  Sattoo  to  fosd 
and  establish  at  the  same  place  one  free  nhool  ftr 
the  instructing,  teaching,  maintenance,  and  edacatiAOf 
poor  children  or  scholars,  and  similar  power  wai  gf«« 
to  the  founder,  and  after  him  the  governors,  to  place  it 
the  school  such  numbers  of  poor  children  or  iohoian  ei 
should  be  from  time  to  time  convenient    The  '^'^^ 
tion  of  the  hospital  (in  which  the  school  was  indM) 
was  confirmed  by  the  3  Car.  1  and  by  another  etatate  ef 
the  aame  year,  wheroby  provisiona  were  made  forv 
constitution,  management,  and  conduct  of  ^  f^ 
llshment.    The  poor  brothen  to  be  placed  in  the  hofiv 
were  not  to  exceed  four  score  in  number.    The  ^^^ 
of  the  foundation  were  limited  to  forty.    Th^  w«e  W 
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and  received  certain  olothiog.    This  was  the  oharaoter 
of  the  hoflpital  and  sohool  in  the  17th  century. 

The  school,  however,  underwent  a  coniiderable  develop- 
ment, and  a  large  number  of  pupils  became  attached 
without  participating  in  any  of  the  advantages  of  the 
foundation*    In  1867  it  was  thought  desirable  that  the 
school  should  be  moved  into  the  country,  and  to  give 
the  necessary  powers  for  this  purpose  the  Charterhouse 
School  Act,  30  ft  31  Vict.,  c.  8  (Private),  was  passed. 
By  this    the    governors    were    empowed    to    sell    the 
school  buildings  in  Charterhouse  and  purchase  a  site  not 
ezceediDg  100  acres  elsewhere,  with  all  the  requisite  appur- 
tenances, on  which  they  might  erect  buildings  for  the 
purpose  of  a  school,  with  a  chapel,  dwellings,  and  sait- 
able  offices,  playground,  yards,  garden,  approaches,  con- 
veniences, and  appartenances.    All  scholarships,  exhibi- 
tions, and  endowments  belonging  to  the  then  existing 
school  were  to  belong  to  the  school  when  removed,  and 
all  powers  and  provisions  contained  in  the  royal  charter 
end  other  statutes  before  mentioned  were  to  continue  in 
f nil  force  and  effect,  except  so  far  as  they  were  inconsistent 
with  the  Act.  Under  the  powers  of  this  Act  a  site  was  pur- 
chased at   Gkd8lmin|[,  lOl  the  requisite  buildings  were 
erected,  and  the  school  was  removed  there,  the  hospital 
remaining  at  the  original  site  in  London.     In  pursuance 
of  the  Public  Schools  Act,  1868,  special  commissioners 
were  appointed  for  determining  and   establishing  the 
constitution  of  the  new  governing  body  ;  and  in  1871  a 
statute  was  framed  by  them  containing  provisions  for 
that  purpose  ;  and  under  the  statute  for  the  government 
of  the  school,  as  altered  by  an  Order  in  Council  of  March 
3,  1883,  the  mode  of   enjoying  the  privilege  of  the 
fonndation  is  modified  and  altered,  and   a  system  of 
scholarships  and  exhibitions    is    established,   whereby 
senior  and  Junior  scholarships,  with  certain  rules  and 
regulations  as  to  their  number,  value,  and  the  qualifica- 
tions of  the  competitors  for  them,  now  exist.    The  senior 
scholarships  are  not  less  than  thirty  in  number  and  of  the 
annual  value  of  £80.     Admission  to  such  scholarships 
is  by  competitive  examination,  and  open  to  all  boys  who 
have  been  at  the  school  at  least  twelve  months  previous 
to  the  commencement  of  the  examination  and  between 
the  ages  of  fourteen  and  sixteen.    The  Junior  scholar- 
ships are  thirty  and  of  the  annual  value  of  £60,  and 
the  competitors  are  from  twelve  to  fourteen  years  of  age, 
but  in  the  case  of  these  scholarships  the  governing  body 
have  power,  if  it  appears  to  them  that  any  successful 
candidate  is  in  point  of  circumstance  not  fit  to  receive 
the  aid  of  an  endowment,  to  withhold  from  the  scholar- 
ship to  which  such  candidate  shall  have  been  elected  the 
payment  of  £60  per  annum.    Besides  these  there  are 
ten  exhibitions  of  the  annual   value  of  £20  open  to  all 
boys  at  the  school  under  fourteen  years  of  age  and 
tenable  till  sixteen;  twenty  exhibitions   tenable  after 
quitting  the  school  of  the  annual  value  of  £80,  and 
also   an   exhibition    called    Lady    Holford's    Exhibi- 
tion.      With      regard     to     the     payment     of     the 
acholarships     at     the    school,     the    governing    body 
pay    out    of    the    sohool    fand   to    the    master    of    a 
boarding-house  for  every  senior  scholar  in  such  house 
£55  per  annum,  and  for  every  Junior  scholar  in  such 
house  £35  per  annum,  and  in  the  case  of  exhibitioners 
a  sum  of  £80 ;  and,  further,  they  also  pay  out  of  the 
flchool  fond  to  the  "tuition  fund"  for  every  scholar 
the  annual  tuition  fee  of  £25.    Lastly,  with  regard  to 
the  fees  payable  by  scholars  not  on  the  foundation,  the 
annual  << tuition  fee"    for    every  boy  is  £25,  payable 
in   equal  instalments  at   the  end  of    each  term ;    the 
boarding-house  charges  for  each  boy  (not  a  scholar) 
are  £80  per  annum  ;    an  annual  capitation  charge  of 
£6  is    made  on  each  boy  with  the  exception  of   the 
acfaolars  for  the  purpose  of  increasing  and  maintaining 
the  school  buildings  ;   and   in  the  case   of  the  three 
boarding-houses  forming  part  of  the  main  school  build- 
ing, the  amount  of  £3  6b.  8d.  per  term  for  every  boy 


not  holding  a  soijolarship  is  set  adide  to  form  a  fund 
to  be  applied  at  the  discretion  of  the  governing  body 
for  certain  purposes. 

From  this  state  of  facts  it  would  appear  that 
at  the  date  of  the  passing  of  48  Qeo,  3,  d 
55,  the  buildings  of  Charterhouse  in  Middlesex  would 
be  properly  described  as  that  of  a  **  hospital,  charity 
school,  or  house  provided  for  the  reception  or  relief 
of  poor  persons,"  and  so  would  be  exempt  at  that 
time  from  house  tax.  This  Act,  however,  was  re- 
pealed, and  its  provisions  were  dormant  until  they 
were  revived  by  the  Act  of  1851  (U  &  15  Vict,  c 
56).  At  this  date  also  the  buildings  of  the  Charter- 
house were  all  still  in  Middlesex.  Whether  or  no 
the  character  of  the  institutiao,  in  so  far  as  the 
sohool  was  concerned,  had  been  so  altered  as  to- 
deprive  the  school  buildings  of  the  benefit  of  the 
exemption  seems  open  to  some  doubt,  but  it  ia 
unnecessary  for  us  to  decide  this.  Even  if  the  exemp-> 
tiou  still  applied,  this  falls  far  short  of  establishing 
what  the  appellants  are  called  upon  to  prove  in  order 
to  support  their  contention — viz.,  that  the  buildings  in. 
question,  which  are  at  Godalming,  were  at  the  time  of 
their  assessment  within  the  exemption.  There  is  nothing 
in  the  language  of  the  Act  or  in  its  intention  to  show 
that  the  liability  to  or  the  exemption  from  taxation  is  to 
be  fixed  when  the  Act  which  authorized  the  taxation 
was  passed.  The  whole  language  and  object  of  the  Act 
militate  against  this,  and  point  to  the  conclusion  that 
whether  a  particular  building  is  taxable  or  not  is  to  be 
determined  by  its  atatui  when  the  incident  of  taxation 
arises.  At  this  date  that  portion  of  the  foundation  of 
the  Charterhouse  which  consisted  of  a  hospital  remained 
in  Middlesex.  The  school  had  before  then  been  removed 
to  Godalming,  in  Surrey,  where  new  buildings,  including 
those  assessed,  were  erected  for  the  purpose  of  carry ingr 
it  on  as  remodelled  by  the  new  scheme  and  statutes. 
There  is  now  at  Gh>dalming  no  hospital,  giving  to  that 
word  the  widest  meaning  that  it  will  bear.  The  hospital 
remained  in  London,  and  the  buildings  at  Godalming 
are  built  for  and  used  as  a  school  only.  Then  arises  the 
question,  can  it  be  said  that  the  buildings  are  those  of  a 
*'  charity  school,"  giving  to  theso  words,  as  we  think  we 
ought  to  give,  the  largest  interpretation  that  can  fairly 
be  put  upon  them  in  favour  of  those  to  whom  the- 
exemption  applies?  The  case  for  the  appellants  was 
based  upon  the  ground  that,  the  original  fonndation  of 
the  Charterhouse  having  been  of  an  eleemosynary 
character,  however  its  objects  may  have  been  altered  or 
its  buildings  and  their  character  varied,  the  original 
exemption  must  attach ;  and  further  that,  so  long  as 
some  portion  of  the  original  character  of  the  foundation 
remains,  the  exemption  should  be  held  to  continue  in  its- 
entirety,  although  by  the  diversion  of  the  objects  of  the 
foundation  in  part  it  had  to  this  extent  lost  its  eleemosy- 
nary character.  We  cannot  think  that  either  of  these 
arguments  ought  to  prevail.  As  to  the  first,  the 
language  of  the  exemption  in  case  4,  coupled  with 
that  used  in  case  1,  whereby  the  royal  residences  and 
public  buildings  are  exempted,  indicates  clearly  the 
intention  to  protect  from  taxation  house  property 
whence  no  profitable  occupation  is  derived.  It  seems 
only  necessary  to  apply  this  principle  to  the  school 
buildings  of  Charterhouse  at  Godalming  to  show  that 
they  come  neither  within  the- letter  nor  the  spirit  of  the 
exemption.  Here  are  class  rooms,  hall,  chapel,  library, 
sanatoriums,  and  other  buildings  all  necessary  for  and  in- 
cidental to  the  carrying  on  of  a  large  public  school  of  a 
high  cla6s  with  600  scholars  who  are  thereby  furnished 
with  all  the  requirements  of  comfort  and  refinement,, 
and  who  on  their  part,  by  themselves  or  their  parents, 
pay  an  annual  tuition  fee  of  £25  each  boy,  and  a 
further  amount  of  £5  per  head,  annual  capitation 
charge,  for  increasing  and  maintaining  the  sohool  build- 
ings, some  boys  also  contributing  £3  6s.   8d.  a  term 
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for  other  parposes.  If  the  scfaool  in  its  preeeiit  con- 
dition were  of  recent  origin,  we  cannot  conceive  for  a 
-moment  that  it  could  properly  be  called  a  charity 
school,  and,  if  not,  to  eay  that  it  formerly  was  ench 
seems  to  ns  to  be  as  much  beside  the  question  as  if  it 
were  said  of  an  ancient  royal  palace  or  public  building 
now  converted  into  a  warehouse  or  factory.  As  to 
whether  some  portion  of  the  eleemosynary  character  of 
-the  foundation  still  remains,  and  to  what  extent,  this 
is  a  question  mostly  of  fact,  and  as  far  as  it  is  one  of 
pure  fact  it  is  for  the  commissioners  to  decide  rather 
than  for  this  court ;  but  our  conclusion  is  not  arrived 
at  upon  this  ground,  for  no  doubt  it  is  a  mixed  question 
of  law  and  faet,  and  as  such  is  a  proper  subject  for 
appeal.  It  must  be  a  question  of  degree,  because  upon 
the  facts  stated  it  cannot  be  said  that  no  part  of  the 
benefits  obtained  by  the  scholars  is  derived  from  the  funds 
of  the  foundation,  especially  when  reference  is  made  to 
the  scholarships  ;  but  with  respect  to  the  particuUr 
buildings  which  have  been  assessed  the  charit- 
able character  of  the  school  generally  bears  no  relation 
to  one  portion  of  the  buildings  rather  than  another,  and 
therefore  they  cannot  be  severed  so  as  to  make  the  ex- 
emption apply  to  some  of  them  and  not  to  others.  We 
•can  only  deal  with  this  part  of  the  case  in  the  way  iu 
which  all  questions  of  degree  in  which  the  court  is 
chsllenged  to  point  out  what  is  the  dividing  line  ought 
to  be  dealt  with — namely,  by  saying  we  must  look  at  the 
matter  substantially,  and  ask  ourselves  whether,  taken 
as  u  whole,  the  modern  school  of  Obarterhouse  is  a 
charity  school.  One  mode  of  testing  this  would  be  by 
considering  whether  by  far  the  larger  portion  of  the 
school  could  not  be  carried  on  without  the  aid  derived 
from  the  charitable  foundation,  and  as  to  this  there 
aeems  to  be  no  doubt  that  it  could.  Any  number  of 
instances  may  be  suggested  bearing  more  or  less  upon 
'the  question.  One  was  dealt  with  by  Danman,  J.,  in 
Blake  v.  Mayor  of  London,  35  W.  R.  212,  18  Q.  B.  D. 
445,  where  he  says,  **  A  hospital  would  not  be  the  less 
entitled  to  the  exemption  because  certain  fees  were 
taken  from  rich  persons  who  obose  to  take  the  benefit  of 
the  hospital."  We  entirely  agree  with  this.  Where, 
however,  a  school  is  in  the  main  self-supporting,  we  do 
•not  think  it  could  properly  be  called  a  charity  school 
because  a  small  proportion  of  the  scholars  derive  benefit 
•from  the  charitable  foundation  whence  it  originally 
sprung.  As  each  case  depends  upon  its  own  particular 
facts  rather  than  the  application  of  the  language  of 
the  exemption  to  those  facts,  it  cannot  be  expected 
that  much  authority  should  be  obtained  bearing  im- 
mediately upon  the  matter  befora  us.  We  were 
referred,  however,  to  Needham  v.  Bowen,  37  W,  R. 
125,  21  Q.  B.  B.  436,  where  buildings  were  as- 
sessed  to  the  inhabited  house  duty  which  belonged 
to  an  institution  for  the  reception  of  insane  persons, 
which  was  founded  by  charitable  donations,  but  unen- 
dowed. It  was  vested  in  trustees,  and  managed 
gratuitously  by  a  committee,  and  supported  wholly  out 
of  payments  made  by  the  patients,  of  whom  som?  paid 
more,  some  less,  than  the  cost  of  their  maintenance,  and 
a  few  were  maintained  gratuitously.  After  paying  ex- 
penses there  was  an  annual  surplus  of  profits,  which  werd 
expended  in  enlarging  and  improving  the  institution. 
It  was  held  that  the  institution,  being  wholly  self-sup- 
porting, was  not  exempt  as  a  "hospital"  within  the 
exemption  we  are  now  dealing  with,  which,  it  was  said, 
must  be  restricted  to  hospitals  maintained  wholly  or  in 
part  by  charity.  Here  there  was  no  charitable  element 
whatever.  The  language  of  the  court  as  to  a  hospital 
maintained  *'in  part  by  charity"  might  seem  to 
militate  against  our  view,  but  the  judges  clearly  had  no 
such  case  as  is  now  before  us  in  their  minds  when  this 
remark  was  made.  The  case  of  Biake  v.  The  Mayor  of 
London  was  cited  on  behalf  of  the  appellants  as 
showing  that  the  school  buildings  and  ground  of  the 


Oity  of  London  School  were  held  to  be  exempted  from 
income  tax.      This  case,    however,   presents  no  trao 
analogy,  for  the  assessment  and  the  decision  of  the  ooort 
were  baaed  upon  the  language  of  section  61,  r.  6,  of  5 
ft  6  Vict.   c.    35,    which   provides  that  allowaQcoi  is 
respect   of  property  tax,   levied  under  Schedule  A  o( 
the  Income  Tax  Acts,  are  to   be  mada  by  the  com- 
missioners for  the  duties  oharged   *'on  any  hoapiUI, 
pnblic  school,  or  almshouse  in   respect  of  the  publio 
buildings,  offices,  or  premises  belonging  thereto."    The 
court  held  that  the  application  of  these  words  was  not 
limited  to  publio  schools  maintained  wholly  by  charity, 
but  that  they  applied  to  a  public  school  maintaised 
partly  by  charitable  endowments  and  partly  by  fees 
charged  for  instruction.      One   ground    for  tliis  con- 
struction was  based  on  the  consideration  that  tho  aims 
rule  exempts  any  college  or  hall  in  any  of  the  TTnlTerai. 
ties  of  Qreat  Britain  in  respect  of  the  public  buildiog 
and  offices   belonging  to  such  college  or  ball.    Den- 
man,  J.,  in  giving  judgment,  says:— <" The  enactment 
seems  to  have   been  drawn  with  a  mixed  intsntion'- 
namely,  to  exempt  charitable  institutions  and  to  exempt 
certain    institutions     partly     depending    on    chttrity, 
perhaps  in   view   of    the  beneficial   character  of  the 
objects  of  those  institutions.*'    The  case  of  The  Queen 
V.  The  Gommi8$ionera  of  Income  Tax,  37  W.  R.  294, 
22  Q.  B.  B.  296,  was  also  cited  for  the  appellants,  but 
as   this   was   an    assessment    not    for  inhabited  house 
duty,   but    for  income   tax,    and  depended   upin  the 
proper  meaning  to  be  given   to  the  words  **  chnritable 
purposes,"  we  do  not  feel  that  any  benefit  would  arise 
from   our  dealing  with   it  upon   the  present  ocCRsioo. 
In  the  result  we  hold  that  the  commissioners  came  to  a 
correct  conclusion  when  they  decided  that  the  buildiogi 
in  question   are  not  entitled   to   the  exemption  from 
inhabited    house    duty   which    was    cUlmed  for  thetn 
by  the  appellants,  and    we   dismiss   the  appeal,  witb 
costs. 

Appeal  diBmisaed. 

Solicitor  for  the  appellants,  Barry  W,  Lee. 

Solicitor  for  the  respondents,  The  Solicitor  of  Inland 
Revenue. 


Q.  B.  Div.  (Lord  Coleridge,  1  ,.,  ^o 

C.J.,  and  Mathew,  J.)       |  ^^^"^    * 

Overseers  of  Maxchesteb  v.  Guardians  of 
Ormskirk  Union,  (a,) 

Poor  law — Settlement — Illegitimate  child  under  iixUet 
—Divided  Parishes  Act^  1876  (39  4*  40  VieU  c.  61),*. 
35. 

An  illegitimate^  like  a  legitimate,  c7iild  under  ii3rf«^ 
years  of  age,  cannot  acquire  a  settlement  for  itscJf,^^ 
must  follow  its  parentage  settlement. 

Special  case  stated  by  consent  under  12  &  13  Vict  c. 
45,  8.  11,  from  which  the  following  facts  appeared. 

The  respondents,  the  Guardiaos  of  the  Ormskick  Uaio^ 
had  obtained  an  order  of  justices  adjudging  the  place  of 
the  last  legal  settlement  of  Eleanor  Bailey,  a  pauper,  aoi 
her  illegitimate  child  to  be  in  the  appellanta'  township. 

The  pauper,  Eleanor  Bailey,  a  single  woman,  wai  tbe 
illegitimate  daughter  of  Emily  Bailej,  and  was  bonit 
Worsley,  near  Manchester  (without  the  appellanU'  tovA- 
ship),  in  June,  1874,  and  remained  there  till  DeceabeE, 
1876,  when  she  was  taken  by  her  mother  to  MaDchsBtBt 
to   the  house  of  her  mother's  aunt,   Martha  Conigts, 

(a.)  Reported  by  Spencer  L.  Holland,  E«t[.,  BattistB- 
at-Law. 
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where  she  and  her  mother  resided  together  within  the 
appellantB*  townahip  until  Jnne,  1877. 

In  Jane,  1 877,  the  pauper's  mother  left  Manchester  and 
went  into  aeryioe  in  the  township  of  North  Meols, 
within  the  respondents'  nnion,  where  rhe  had  erer  since 
resided,  never  having  reoeired  parochial  relief.  She  left 
her  daughter,  the  paoper,  at  Manohestor,  with  Martha 
Corrixan,  with  whom  the  paoper  resided  within  the 
appellants'  township  nntil  Deoemher,  1881.  From  that 
month  nntil  Jane,  1882,  the  pauper  resided  with  Martha 
Oorrigan  at  Harparhey,  within  the  Prestwich  Union, 
when  Martha  Gorrigan  died ;  thenceforth  until  the  6th  of 
December,  1888,  the  pauper  resided  with  Marion  Cknrrigan, 
the  daughter  of  Martha  Gorrigan — viz.,  at  Harpurhey  to 
November,  1883  ;  at  Manchester,  within  the  appellanto* 
township,  from  November,  1883,  to  February,  1887  ;  and 
at  Gheetham,  within  the  Prestwich  Union,  from  February, 
1887,  nntil  the  6th  of  December,  1888,  on  which  day  the 
pauper  was  fetohed  by  her  mother  from  Marion 
Gorrigan's,  at  Gheetham,  and  taken  to  North  Meols, 
within  the  respondento*  union,  where  she  remained  and 
resided,  supported  by  her  mother,  at  her  mother's  expense, 
until  February,  1889,  when  she  (the  pauper)  was 
admitted  into  the  workhouse  at  Ormskirk,  where  her 
child  was  born. 

The  case  then  proceeded  to  set  out  facts  relating  to  the 
visits  of  the  pauper  to  her  mother,  and  of  the  latter  to 
the  pauper,  while  the  pauper  was  residing  with  the 
Gorrigan's,  and  stated  that  the  pauper's  mother  paid 
nothing  either  to  Martha  or  Marion  Gorrigan  for  the 
pauper's  maintenance,  but  occasionally  bought  for  her 
articles  of  clothing. 

The  respondente  contended,  and  the  appellante  denied, 
that,  upon  the  facte  steted  in  the  case,  the  pauper  and 
her  child  were  settled  in  the  appellants'  township  by 
reason  of  an  uninterrupted  residence  therein  of  the  pauper 
for  a  period  of  three  years  under  the  provisions  of  39  Sc  40 
Viot.  c.  61,  s.  34. 

The  question  for  the  court  was  whether  or  not  the 
legal  settlement  of  the  pauper  and  her  child  was  in  the 
township  of  Manchester. 

Aspland,  Q.G.,  and  Bvana,  for  the  appellants,  the 
Overseers  of  Manchester. — A  child  under  sixteen,  whether 
legitimate  or  illegitimate,  cannot  acquire  a  settlement 
for  itself :  Reigate  (/uardiamy,  Croydon  Ouardiafu^ante^ 
p.  295,  14  App.  Gas.  465;  Onardiant  of  West  Derby  Union 
V.  Guardiann  of  Atchavi  Union,  ajite,  p.  361,  24  Q.  B.  D. 
117 ;  Mitford  Union  v.  Wayland  Union,  ante,  p.  632, 
24  Q.  fi.  D.  122.  The  Divided  Parishes  Act,  1876,  s.  35, 
supersedes  the  words  ''  or  shall  acquire  a  settlement  in 
ito  own  right"  applicable  to  an  illegitimate  child  by 
section  71  of  5  &  6  Will.  4,  c.  76. 

Smyly,  for  the  respondento,  the  Guardians  of  Ormskirk 
Union. — The  House  of  Lords,  in  the  Beigate  case,  merely 
deoided  that  an  illegitimate  child  after  sixteen  was  upon 
the  same  footing  as  a  legitimate  child  after  that  age. 
Section  35  of  the  Act  of  1876  was  intended  to  override 
a  particular  decision:  Reigate  Chtardians  v.  Croydon 
Ouardiam,  An  illegitimate  child  only  reteins  the 
settlement  of  ite  mother  when  it  has  not  acquired  a 
settlement  in  ito  own  right :  Reg,  v.  Leedt  Union,  27 
W.  B.  708,  4  Q.  B.  D.  323. 

Lord  GOLERIDOE,  G.J. — I  am  far  from  saying  that  an 
ingenious  argument  might  not  be  raised  upon  the 
phraseology  of  section  35  of  the  Divided  Parishes  Act,  for 
that  section  is  so  expressed  as  to  afford  many  oppor- 
tunities for  argument ;  but  we  must  look  at  the  language 
there  used  as  it  has  been  interpreted  by  the  highest 
ooart  of  the  realm.  It  has  been  pointed  out  by  the 
Master  of  the  Bolls  in  Onardiam  of  West  Derby  Union  v. 
Otiardians  of  Atoham  Union  (and  I  entirely  concur  with 
him),  that  where  in  the  House  of  Lords  one  of  the 
learned    lords    gives  an  elaborate  explanation  of    the 


meaning  of  a  statute,  and  some  of  the  other  learned 
lords  present  concur  in  the  explanation,  and  none  express 
their  dissent  from  it,  it  must  be  taken  that  all  of  them 
agreed  in  it.  Now  a  most  elaborate  explanation  of  the 
meaning  of  this  section  has  been  given  in  the  case  of 
Guardians  of  Reigate  Union  v.  Guardians  of  Croydon 
Union  by  Lord  Watson,  In  whose  judgrment  the  Lord 
Ghancellor  and  Lords  FitzOerald  and  Macnaghten  all 
concurred.  Lord  Macnaghten  giving  the  same  explana- 
tion in  different  language  ;  they  decide  in  substance 
that  the  meaning  of  the  Act  of  Parliament  is,  as  far  as 
possible,  to  assimilate  the  position  of  illegitimate  to  that 
of  legitimate  children.  Heretofore  there  had  been  a 
difference  in  their  positions  in  a  variety  of  incidento,  but 
by  this  stetnte  Parliament  intervened  once  for  all,  and 
the  interpretotion  placed  upon  the  stotute  is,  that  a 
legitimate  child  under  the  age  of  sixteen  shall  not  be 
capable  of  acquiring  a  settlement  for  itself,  but  shall 
follow  ito  parentege  settlement  under  that  age,  and 
that  an  illegitimate  child  is  to  be  treated  as  far  as 
may  be  as  though  it  were  legitimate;  it  cannot,  of 
course,  be  in  all  respecto  so  treated.  Now  it  is  admitted 
by  the  respondente  that  there  would  be  nothing  to  be 
said  on  their  behalf  if  the  pauper  were  under  sixteen 
and  were  legitimate ;  it  must,  in  that  case,  take  as  ite 
parentage  settlement  that  of  ito  father  or  mother ;  but 
we  are  asked  to  bring  in  the  old  Act  of  4  &  5  Will.  4, 
c.  76,  for  the  purpose  of  differentiating  the  case  of 
a  legitimate  from  that  of  an  illegitimate  child  in  cases 
where  the  recent  Act  shows  that  it  is  not  desired  to  make 
any  such  difference,  and  to  fly  in  the  face  of  the  judg- 
ment of  Lord  Watoon  and  the  intention  of  the  recent 
statute.  The  object  of  tbat  stotute  has  been  explained 
by  the  House  of  Lords,  and  that  object  has  been  aooom- 
plished  as  far  as  it  was  possible  to  accomplish  it ;  the 
matter  is  one  which  can  be  properly  effected  by  legisla- 
tion, and  the  conclusion  to  which  I  have  come,  following 
the  evident  meaning  of  the  judgmente  in  the  House  of 
Lords,  is  tbat  an  illegitimate,  like  a  legitimate,  child 
cannot  gain  a  settlement  for  itself  while  under  the  age 
of  sixteen. 

Mathbw,  J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellante,  Featherstone  Johnson,  for 
A.  LingSy  Manchester. 

Solicitors  for  the  respondento.  Bower,  Cotton,  <S:  Bower ^ 
for  Parr  ^  Co.,  Ormskirk. 


a  B.  Dfv.  (Wills,  J.)  April  21,  24. 

Kemhick  &  Co.  V.  Lawkence  &  Co.  (a.) 

C(»pyrig7U — Drauiing  of  no  artistic  tnerit — Limitation  of 
copyright — "  Avthor**  entitled  to  registration-^ Copy- 
right Act,  1862  (25  <fe  26  Viet.  c.  68). 
The  plaintiffs,  as  proprietors,  registered  a  card  npon 
which  teas  drawn  a  hand  holding  a  pencil  in  the  act  of 
completing  a  cross  within  a  square,  with  a  view  to  such 
cards  being  used  at  parliamentary  and  other  elections  for 
the  guidance  of  voters.     They  stated  in  the  memorandum 
that  J.  was  the  author  of  the  drawing,  whereas  J,  had 
employed  an  artist  to  make  it.     The  card  had  no  artistic 
merit,  and  after  it  had  heen  registered  the  defendants 
published  siwiltr  cards  for  a  similar  purpose. 

Held,  that  no  action  for  infringement  of  copyright 
would  lie,  became  (1)  the  plaintiffs*  drawing  was  only 
entitled  to  protection  against  an  exact  reproduetion  ;  (2) 
because  J.  was  not  the  author,  and  the  registration  was 
therefore  void. 

(a.)  Reported  by  Cbcil  Ghatxait,  Bsq,,  Barrister- at-Law 
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High  CorxT. 


Kbnrick  &  Co.  V.  Lawrbncb  ft  Co. 


High  Ooun. 


Thi^  was  an  action  for  infringement  of  copyright  in 
an  original  drawing  under  tlie  Copyriglit  (Works  of 
Fine  Arts)  Act,  18(S2. 

The  oase  was  tried  by  Wills,  J.,  and  a  common  jnry, 
but  the  ]ary  were  discharged  and  the  damages  agreed 
at  forty  shillings  if  the  judge  should  decide  in  the  plain- 
tiffs'  favour. 

Aiton,  Q.C.,  and  Maorory,  Q.O.,  f or  the  plainti£E8. 

Basanquetf  Q.C,  and  Pritehett,  for  the  defendants. 

Wills,  J.— The  plaintiffs  in  this  oase  are  A.  J.  Ken. 
rick  and  F.  T.  Jefferson,  trading  in  partnership  at  West 
Bromwich  as  the  Free  Press  Co.  They  are  printers  and 
publishers.  During  the  pendency  of  the  partnership  it 
occurred  to  Mr.  Jefferson  that  it  was  very  difficult  with- 
out  a  picture  to  convey  to  a  voter  who  cannot  read,  in 
respect  to  parliamentary  and  other  elections  at  which 
voting  is  effected  by  means  of  a  cross  put  in  a  certain 
place  on  a  piece  of  paper,  how  he  is  to  vote ;  and  it 
occurred  to  him  that  a  card  or  paper,  on  which  there 
should  be  a  picture  of  a  hand  holding  a  pencil  and  in 
the  act  of  completing  a  cross  within  the  proper  square 
upon  the  paper,  would  be  likely  to  sell.  He  is  unable 
to  draw  himself,  but  he  drew  upon  a  piece  of  paper  the 
proper  lines  dividing  a  reprf  sentation  of  the  ballot  paper 
into  the  proper  spaoep,  and  told  a  Mr.  Bott,  an  artist  in 
the  employment  of  himself  and  bis  partner,  to  draw  a 
hand  carrying  a  pencil  and  in  the  act  of  finishing  a  cross 
inclosed  in  a  square.  The  artist  made  him  a  sketch, 
which  he  directed  the  artist  to  alter  as  to  the  position  of 
the  hand,  and  this  drawing,  so  arrived  at,  Mr.  Jefferson 
registerird  under  25  &  26  Vict.  c.  68  as  a  drawing  of 
which  he,  Mr.  Jefferson,  was  the  author,  and  of  which 
his  firm  were  the  proprietors. 

The  defendant  has  published  a  similar  card  with  a 
hand,  in  a  slightly  different  position,  also  holding  a 
pencil,  in  the  act  of  finishing  a  cross  upon  the  proper 
spot  in  a  voting  paper,  and  I  have  no  doubt  that  he  took 
the  suggestion  from  the  plaintiffs'  card.  The  plaintiffs 
complain  of  this  as  an  infringement  of  their  copyright 
under  the  Act.  It  was  in  evidence  that  more  than  a 
million  copies  of  the  card  of  the  plaintiffs  have  been  sold 
since  the  year  1885,  and  that  they  have  been  used  at 
nearly  every  election  in  the  kingdom.  It  was  urged, 
probably  with  truth,  that  such  a  card  was  practically  the 
only  mode  of  instructing  the  illiterate  voter  how  to 
record  his  vote,  and  it  is  obvious  that  if  the  privilege  of 
instructing  the  illiterate  voter  how  to  vote  by  the  only 
vehicle  by  which  the  act  of  voting  can  be  represented  to 
the  eye,  and  the  instructions  how  to  vote,  and  whom  to 
vote  for,  can  be  brought  home  to  him,  be  vested  in  the 
plaintiffs  for  seven  years  beyond  the  termination  of  a 
life  which  may  very  well  snbsist  for  half  a  century 
longer — for  Mr.  Jefferson  is  now  only  thirty-six  years  of 
age — and  be  their  monopoly,  it  is  difficult  to  put  an 
adequate  value  upon  their  property  in  such  a  right.  If 
that  period  should  shortly  arrive  which  to  many  poli- 
ticians appears  to  be  a  kind  of  constitutional  millennium, 
when  all  the  remaining  ignorance,  male  and  female,  of 
the  three  kingdoms  shall  be  swept  into  the  electoral  fold, 
the  amount  of  political  power  which  may  become  vested 
in  the  plaintiffs  or  their  assignees  will  be  greater  than  it 
is  possible  to  estimate,  and  the  destinies  of  the  country 
may  be  placed  in  the  hands  of  the  fortnnate  owner  of 
the  talisman.  A  prospect  is  open  which  may  be 
described  in  well-known  language  as  a  "  potentiality  of 
wealth  beyond  the  dreams  of  avarice,*'  and  legislation 
might  even  be  necessary  to  prevent  so  potent  an  engine 
of  political  power  from  becoming  vested  in  an  infant  or 
a  madman,  an  official  receiver  or  a  trustee  in  bankruptcy, 
or  from  being  bought  or  sold  at  auction  or  remaining 
permanently  the  heritage  of  any  one  political  party.  The 
importance  of  the  question  raised  in  this  particular 
instance  cannot,  therefore,  be  put  too  high,  and  justifies 


the  elaborateness  and  aerionaness  with  whioh  the  oaia 
was  opened  by  Mr.  Aston,  and  which,  until  I  same  to 
reflect  upon  the  oonstitational  aspect  of  the  case,  I  qob- 
fess  I  thought  a  little  exaggerated. 

The  first  question  which  arises  is  what  in  and  what  ii 
not  the  nature  of  the  right  conferred  under  the  Act  npos 
the  author  by  the  registration  of  the  drawing  of  whieh 
he  is  the  author.    It  is  perhaps  easier  to  say  what  it  ii 
not  than  to  give  a  satLsfaotory  definition  of  what  it  ii, 
and  I  think  that  I  am  npon  very  safe  ground  in  sayiim; 
that  the  mere  choice  of  subject  can  rardy,  if  ever,  oonfer 
upon  the  author  of  the  drawing  an  exdosive  right  to 
represent  the  subject,  and  certainly  where  the  sabjeefc 
chosen  is  merely  the  representation  to  the  eye  of  a 
simple  operation  whioh  must  be  performed  by  every  per- 
son who  records  a  vote,  there  cannot  pospibly  be  an  ex- 
clusive right  to  represent  in  a  picture  that  operation.  It 
may  well  be  that  something  special  in  the  way  of  aiti<tie 
treatment,  even  of  this  simple  operation,  if  it  existed, 
might  be  the  subject  of  copyright,  but  nothing  of  the 
kind  is  suggested  or  exists  in  the  present  oase,  and  if  it 
does  exist  without  being  discovered  it  has  not  besn 
imitated,  for  there  is  nothing  which,  by  any  flight  of 
imagination,  can    be  called    artistic  about  either  (he 
plaintiffs'  or  the  defendants'  representation  of  a  haod 
making  the  mark  of  a  cross.     It  may  be  also  that  efen 
the  coarsest  or    the  most  commonplaoe  or  the  moit 
mechanical  representation  of  the  oommoneBt  object  is  to 
far  protected  on  registration  that  an  exaot  reprodnctioa 
of  it,  such  as  photography  for  instance  would  prodaoe, 
would  be  an  infringement  of  copyright.    Bot  in  soch  a 
case  it  must  surely  be  nothing  short  of  an  exact,  literal 
reproduction  of  the  drawing  registered  that  can  ooneti- 
tute  the  infringement,  for  there  seems  to  me  to  be  in 
such  a  case  nothing  else  that  ia  not  the  common  property 
of  all  the  world.     It  is  possible  that  in  thia  oase  the 
proprietors  of  the  drawing  registered  may  have  a  right 
to  be  protected  from  a  reproduction  of  their  picture  of  a 
hand  drawing  a  cross  in  which  every  line,  dot,  measoxe- 
ment,  and  blank  space  shall  bo  rendered  exactly  as  in 
the  original,  or  in  whioh  the  variations  from  snob  minute 
agreement  shall  be  microscopic.     But  I  cannot  see  how 
they  can   possibly  make  a   higher   claim,  or  say  that 
because   they  have   registered   a    drawing   of  a  hand 
pencilling  a  cross  within  a  square  that  no  other  person 
in  the  United  Kingdom  is  at  liberty  to  draw  a  hand 
pencilling  a  cross  within  a  square  for  perhaps  the  next 
half  century. 

The  plaintiff,  Mr.  Jefferson,  put  his  case  as  hish  » 
that  proposition,  for  he  said  he  might  wieh  to  claim  ap- 
plications of  the  picture  to  subjects  other  than  the  ?otiog 
cards.  It  is  obvious  that,  unless  there  be  a  copyright  in 
the  subject,  any  other  person  who  wishes  to  drair  a  hasd 
pencilling  a  cross  within  a  square  cannot  help  prodoong 
something  so  like  the  plainiiiff*s  design  as  to  look  leiy 
like  a  colourable  imitation  of  if.  Kow  it  may  or  mt? 
not  be  very  shabby  conduct  on  the  part  of  the  defendsnu 
to  wish  to  represent  a  hand  pencilling  a  cross  within » 
square,  notwithstanding  that  the  plaintiffs  were  fint  io 
the  field,  and  notwithstanding  that  but  for  the  piotan 
used  by  the  plaintiffs  they  might  never  have  tfaooght  cf 
making  theirs,  but  I  cannot  see  why  they  should  be  pre- 
cluded, for  the  next  fifty  years  perhaps,  from  represent 
in  a  picture  the  act  which  every  voter  performs  when  be 
records  his  vote,  simply  because  one  of  the  plaintiib  ^ 
thought  of  doing  so,  any  more  than,  if  a  new  aitioU  of 
commerce  were  introduced  of  extenaiye  distribution  td 
very  simple  and  definite  shape  and  proportion?,  and  i 
drawing  of  it  were  made  for  one  firm,  all  other  V^^ 
should  be  precluded  from  making  a  drawing  whidi,  if  '^ 
truthfully  represented  the  same  thin^,  must  bcT  eM^ 
ingly  like  the  first  drawing,  nor  even  though  the  dxafti* 
man  of  the  second  drawing  might  never  have  seen  tbs 
original  article,  or  might  have  derived  his  knowledge  ol 
its  existence  and  aspect  solely  from   the  first  diaviof^ 
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High  Ck>nRT. 


Kbnhick  &  Co.  V.  Lawbbmcb  &  Co. 


High  Coubt* 


If  a  new  and  very  simple  tea-oaddj  were  represented 
first  by  A.  in  a  drawing  which  he  registered,  I  oannot 
conceive  that  he  oonld  daring  his  whole  life  prevent  B. 
from  drawing  the  same  tea-oaddy,  and  even  from  drawing 
it  from  his  recoUeotion  of  A/s  piotare,  nor  that  A.  could 
daim  copyright  except  in  the  extremely  limited  and 
useleaa  sense  in  which  I  have  suggested  that  possibly  a 
copyright  might  exist  for  a  registered  drawing  of  even 
saoh  a  subjeot. 

In  the  inesent  instance  what  the  plaintiffs  claim  is 
really  a  right  to  prevent  anyone  else  from  drawing  the 
eame  subjects  as  that  of  Mr.  Jefferson's  drawing.  If  they 
have  a  copyright  in  the  subject  there  is  a  colourable 
imitation  because  the  subject  is  not  altered  by  changing 
the  position  of  the  hand  and  adding  the  indications  of  a 
abirt  sleeve.  But  it  is  clear  that  there  is  no  copyright 
in  tbe  subject.  As  for  the  manner  of  treating  the 
aabjeot  there  can  be  no  copyright  in  that,  for  if  the 
things  to  be  represented  be  represented  at  all  it  is  impos- 
sible to  treat  it  in  any  other  way.  It  seems  to  me,  there- 
fore, that  alkhough  every  drawing  of  whatever  kind  may 
be  entitled  to  registration,  the  degree  and  kind  of  pro- 
tection given  must  vary  greatly  with  the  character  of 
the  drawing,  and  that  with  such  a  drawing  as  we  are 
dealing  with  the  copyright  must  be  confined  to  that 
which  is  special  to  the  individual  drawing  over  and 
above  the  idea — ^in  other  words,  the  copyright  is  of  the 
extremely  limited  character  which  I  have  endeavoured 
to  describe.  A  square  can  only  be  drawn  as  a  square,  a 
crofls  can  only  be  drawn  as  a  oross^  and  for  such  pur- 
poeea  as  the  plaintiffs'  drawing  was  intended  to  fulfil 
there  are  scarcely  more  ways  than  one  of  drawing  a  pencil 
or  the  hand  that  holds  it.  If  the  particular  arrange- 
ment of  fquare,  cross,  hand,  or  pencil  be  relied  upon,  it 
is  nothing  more  than  a  claim  of  copyright  for  the  sub- 
ject, which,  in  my  opinion,  oannot  possibly  be  sup. 
ported. 

I  have  endeavoured  to  discuss  this  part  of  the  sub- 
jeot without  putting  any  limitation  upon  the  kind  or 
nature  of  tbe  drawing  for  which  copyright  may  be 
claimed.  But  it  is  dear  that  in  the  opinion  of  Bowen, 
L.J.,  in  Nottage  v.  Jackton,  82  W.  B.  106,  11  Q.  B.  D. 
€27,  the  statute  relates  only  to  works  of  art  of  some  sort 
or  other.  He  says  :  **  Parliament  treats  photography  as 
a  fine  art.  It  puts  it  on  a  level,  for  the  purposes  of 
zegiatration,  with  paintings  and  drawings  "  (at  p.  636). 
It  would  be  absurd  to  speak  of  such  drawings  as  those 
in  the  present  case  as  works  of  art.  Possibly  it  would 
be  a  more  correct  view  of  his  lordship's  judgment  to  say 
that  he  considered  that  it  was  the  product  of  the  artistic 
faculty  that  was  intended  to  be  primarily,  at  all  events, 
the  subject  of  copyright — the  thing  to  be  protected  by  the 
Act.  The  difference,  after  all,  is  one  rather  of  words  than 
of  practical  effect.  The  title  of  the  statute  is  '<  An  Act 
for  amending  the  Law  relating  to  Copyright  in  Works  of 
'the  Fine  Arts,  and  for  repressing  the  Commission  of  Fraud 
In  the  Production  and  Sale  of  such  Works."  The  title  of 
''%  statute  does  not  go  for  much  in  construing  it,  but  I  do 
liot  know  that  it  is  to  be  absolutely  disregarded.  The 
totses  on  the  subject  are  collected,  and  their  effect  stated, 
Maater  Wilberf oroe's  very  careful  and  able  treatise  on 
tnte  Law,  at  pages  272—276.  Tbe  title  of  Lord 
ipbeirs  Act  was  certainly  referred  to  as  not  without 
ifioance  in  a  considered  judgment  of  the  Court  of 
een's  Bench  in  Blake  v.  Midland  Bailreay  Co.y  18 
B.  93,  109.  As  far  as  it  goes  the  title  would  cer- 
nly  seem  to  point  to  the  notion  that  it  is  tbe  product 
the  artistic  faculty  which  is  the  primary  thing  to  be 
ited.  And  although  it  might  not  be  right  on  that 
nt  to  cut  down  the  generality  of  the  expression 
very  drawing,"  yet  it  may  serve  to  point  to  the 
ir  of  the  protection  intended.  The  phrase 
aztistio  faculty  "  which  I  have  used  is  vague  enough, 
it  here  again  it  is  easiei;  to  say  what  is  not  the  product 
any  artiatio  faculty  than  to  define  what  is  so,  and  here 


it  is  easy  to  pronounce  that  no  such  faculty  has  been 
exercised.  No  kind  of  value  is  given  to  the  article  pro- 
duced by  reason  of  its  being  a  pleasing,  a  particularly 
accurate,  or  a  tasteful  representation  upon  paper  of  the 
object  represented,  or  by  reason  of  that  object  itself,  or 
the  method  of  treating  it,  appealing  in  any  way  to 
imagination,  affection,  memory^  or  association.  It  has  less 
even  of  such  properties  than  the  geometrical  figures 
which  illustrate  a  proposition  of  Euclid,  and  the  kind  of 
moral  claim,  if  I  may  so  speak,  which  such  a  drawing 
has  to  protection  is  far  more  of  the  nature  which  attaches 
to  a  trade  design  than  to  that  which  belongs  to  a  work 
of  art — a  production  which  has  merit  or  value  as  and  in 
its  character  of  a  drawing,  a  painting,  or  a  photograph, 
and  no^  simply  because  it  conveys,  by  way  of  a  picture,  a 
description  or  direction  which  could  be  just  as  well  put 
into  words,  if  words  were  not  to  many  peqple  a  seized 
book. 

Without  going  further,  therefore,  my  judgment  would 
be  for  the  defendants  ;  other  objections,  however,  have 
been  raised  to  the  right  of  the  plaintiffs  to  recover,  even 
supposing  that  the  design  in  question  comes  within  the 
purview  of  the  statute.  First,  it  is  said  that  the 
plaintiffs  can  be  the  proprietors  only  by  assignment  from 
the  author— and  by  section  8  of  the  Act  the  assignment 
is  to  be  in  writing — and  that,  whoever  be  the  author, 
there  is  no  such  assignment.  I  think,  however,  this 
objection  is  not  valid.  By  section  1,  if  the  drawing  is 
executed  for  pay  or  valuable  consideration  for  a  particular 
person  the  copyright  is  to  belong  to  that  person,  and 
here  the  drawing  was  executed  by  Mr.  Bott  for  the 
plaintiffs,  for  money  paid  by  them  to  him.  And,  there- 
fore, the  copyright  belongs  to  them,  and  they  are 
properly  registered  as  proprietors. 

But  then  it  was  said  the  registration  in  this  case  did 
not  satisfy  the  Act,  inasmuch  as  the  Act  requires  the 
name  or  place  of  abode  of  the  proprietor  to  be  stated, 
and  the  actual  registration  is  that  of  the  firm  or  style 
under  which  the  plaintiffs  carry  on  business.  This 
question,  however,  seems  to  me  to  have  been  decided  in 
favour  of  the  registration  of  the  firm  name  by  the  case  of 
Roch  V.  Lazarui,  21  W.  R.  216,  L.  R.  15  Eq.  104.  It 
would  do  a  great  deal  of  mischief  to  unsettle  the  law 
upon  this  point,  when,  no  doubt,  a  great  deal  of  valu- 
able property  is  protected  only  by  registration  effected 
in  a  similar  manner  on  the  faith  of  that  decision. 

There  remains,  however,  a  more  serious  objection  to 
the  registration.  Mr.  Jefferson  is  registered  as  the  author 
of  the  drawing.  It  seems  to  me  he  was  not  the  author. 
The  expression  is,  no  doubt,  an  unhappy  one.  But  I  do 
not  see  how  a  gentleman  who  is  incapable  of  drawing 
even  such  a  very  simple  picture  as  a  rough  sketch  of  the 
human  hand,  and  who  did  not,  in  fact,  set  pencil  to 
paper  in  the  matter,  can  be  called  the  author  of  the 
drawing.  He  suggested  the  subject,  and  made  such 
limited  suggestions  as  to  the  treatment  as  the  subject 
admitted  of,  but  it  seems  to  me  that  in  an  Act  which 
gives  copyright  to  drawings,  the  author  must  mean  a 
person  who  has,  at  least,  some  substantial  share  in 
putting  the  touches  on  to  paper.  Such  was  very  clearly 
the  view  of  every  member  of  the  Court  of  Appeal  in 
Nottage  v.  Jackson,  and  although  that  case  might 
perhaps  have  been  decided  without  saying  what  is 
meant  by  the  author  of  a  drawing  or  painting,  and 
so,  perhaps,  in  a  very  strict  sense  the  observation 
was  extra-judicial,  still  it  was  very  nearly  necessary  to 
the  determination  of  that  case,  and  I  should  follow  it 
even  if  I  differed  from  it.  But  as  it  entirely  expresses 
my  own  view  I  can  act  upon  my  own  view  with  the  less 
hesitation.  It  may  possibly  be  thai  Mr.  Jefferson  and 
Mr.  Bott  were  joint  "authors"  of  the  drawing,  but  I 
cannot  understand  how  the  man  who  did  all  that  wag 
done  in  the  way  of  drawing  can  be  excluded  from  all 
participation  in  the  authorship  of  the  thing  drawn  by 
him. 
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In  my  opioion,  therefore,  the  defendants  are  entitled 
to  judgment  with  oosts. 

Judgment  for  the  defendants. 

Solicitor  for  the  plaintiffs,  FritJi  Needham,  for  E, 
Caddioky  West  Bromwich. 

Solicitors  for  the  defendants,  G.  Itobinson  ^  Co ,  for  iT*. 
W,  Phillips,  Birmingham. 


a  B.  DiT.  (Lord  Coleridge,  C.J.,  I  j^^^^j^  g?. 

and  Lord  Esher,  M.E.)  ( 

Giles  v.  Walkeb.  (a,) 

Nuisance— Thistles  on  neighbouring  land — Negligence  of 
occupier — Right  of  action. 

There  is  no  right  of  action  for  the  nuUance  created  b  y 
thistledown  blown  from,  the  land  of  one  man  to  that  of 
another,  for,  as  between  adjoining  occupiers,  there  is  no 
duty  to  heejp  down  the  natural  growth  of  the  soil. 

This  was  an  appeal  from  the  Leicester  County  Court. 

The  action  was  brought  to  recover  damages  for  injary 
done  to  the  plaintiff's  land  by  thistle  seed  blown  from 
the  defendant's  land.  The  defendant  was  in  occupation 
of  land  which  had  been  originally  forest  land,  bnt  which 
for  more  than  seven  years  had  been  brought  into  cultiva- 
tion. The  result  of  cultivation  had  been  to  produce  a 
great  crop  of  thistles,  which  the  defendant  neglected  to 
keep  down.  In  consequence  of  this  neglect  there  were 
thousands  of  thistles  in  full  seed  in  the  years  1887  and 
1888,  the  seeds  from  which  took  root  in  plaintiffs  land 
and  caused  damage.  The  judge  left  the  question  to  the 
jury  whether  the  defendant  had  been  guilty  of  negligence 
in  not  cutting  the  thistles.  The  jury  found  that  he 
was  negligent,  and  judgment  was  given  for  the  plaintiff. 
The  defendant  appealed. 

Toller,  for  the  defendant. — ^The  judge  was  wrong  in 
leaving  the  question  of  negligence  to  the  jury,  as  the 
facts  disclosed  no  cause  of  action.  There  was  no  duty 
on  the  defendant  to  protect  the  plaintiff  from  the  result 
of  any  natural  growth  upon  his  land.  [He  was  stopped 
by  the  court.] 

B.  Bray,  for  the  plaintiff. — The  defendant  entered 
into  occupation  of  this  land  with  the  cause  of  nuisance 
upon  it,  sad  was  under  an  obligation  to  his  neighbour 
to  prevent  any  injury  to  his  land.  In  Crowhnrst  v. 
Amersham  Burial  Board,  27  W.  R.  95,  4  Ex.  D.  6,  an 
occupier  of  land  was  held  responsible  for  the  consequence 
of  neglecting  to  out  yew  trees,  eo  as  to  prevent  them 
from  overshadowing  his  neighbour's  land. 

Lord  COLBBIDQB,  C.J. — I  never  heard  of  such  an 
action  as  the  present.  There  can  be  no  duty,  as  between 
adjoining  occupiers,  to  cut  the  thistles— the  natural 
growth  of  the  land.    The  appeal  must  be  allowed. 

Lord  EsHBB,  M.B. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  JField,  Boseoe,  Jt  Co. 

Solicitors  for  the  defendant,  H^  3,  Wade,  for  Ibwlery 
Warwick,  <k  Neale,  Leicester. 

(a.  Repotted  by  Cecil  Chapman,  Esq.,  Bani8ter*at-Iiaw. 


Q.  B.  Div.  (r.ord  Coleridge,  C.J.,  1 
and  Lord  Esher,  M.R.)  I 


Mucain. 


Jones  t?.  Padobtt  &  Co.  (a.) 

Sale  of  goods  by  sample-^Imnlied  warraniif  of  met' 
chantableneaa — Extent  of. 

The  defendants,  manufacturers, oonlradedio  wpjihi b 
the  plaintiff  a  quantity  of  indigo  cloth  aeoardin§  fa 
sample.  The  ekih  was  delivered  and  oooeptect  aeeordiif 
to  sample,  but  the  plaintiff,  who  was  a  tatZoroi  wdia 
a  woollen  merchant,  used  tTie  doth  for  the  pirposc  of 
making  liveries,  for  which  it  proved  to  he  unstditd.  U 
was  proved  that  doth  of  the  same  d^eripUim  wm 
commonly  used  for  meting  liveries^  but  the  de/eadoA 
were  utiaware  of  the  purpote  for  which  the  jUmMtif 
bought  the  doth  in  question.  It  was  not  prosed  iiud  lir 
cloth  was  unsuitable  for  any  other  purpose  thamikeAtf 
making  liveries.  In  an  action  against  ihe  defesiasU 
for  breach  of  an  implied  warranty  of  aierc&aafoili 
quality,  the  judge  Uft  the  question  to  the  jury  wkdker 
t?ie  cloth  was  merchantable  for  a  woollen  numufoidtisrtr, 
and  refused  to  leave  to  them  the  question  uhttker  n 
ordinary  use  for  the  doth  ufos  the  rrvtking  of  liseria. 

Hdd,  thaJt  there  was  no  misdirection. 

This  was  an  appeal  from  the  Westminster  Goutf 
Court. 

The  plaintiff,  who  was  both  a  woollen  merchant  isd  i 
tailor,  ordered  cf  the  defendants,  who  were  vooDei 
manufacturers,  a  quantity  of  '*  indigo  blue  doth  "  to  bt 
made  according  to  sample.  The  defendants  nppUai 
the  plaintiff  with  the  goods  in  accordance  with  thi 
sample,  but  were  not  aware  of  the  partioalsr  pozpoM 
for  which  the  goods  were  required. 

The  plaintiff  made  the  cloth  into  liveries  for  the  m 
of  servants  in  a  London  club,  and  it  was  admitted  M 
the  cloth  was  unsuitable  for  this  purpose.  There  wsi  en- 
dence  to  show  that  cloth  of  a  similar  description  vat  oifr 
narily  used  for  the  purpose  of  liveries,  bnt  it  wss  adoittai 
that  it  was  also  used  for  other  purposes,  and  no  endsm 
was  adduced  to  show  that  the  cloth  supplied  wss  v- 
suitable  for  any  of  these  other  purposes.  ThepliiAtil^ 
having  sued  the  defendants  for  breach  of  aa  implied 
warranty  that  the  cloth  was  merchantable,  ths  Jsdfi 
left  the  question  to  the  jury  whether  it  was  msrtet* 
able  as  supplied  to  woollen  merchant««  and  refoasd  te 
leave  to  them  the  question  whether  cloth  of  this  daedp- 
tion  was  ordinarily  used  for  the  making  of  liveries.  'Qs 
jury  found  for  the  defendants,  and  the  plaintiil  wmd 
for  a  new  trial  on  the  ground  of  misdiacretioo. 

bandewiris,  tot  the  plaintiff. — The  judge  was  t^ 
of  a  misdirection  in  not  explaining  to  the  ju7  ^ 
meaning  of  the  word  "merchantable'';  merdiantrili 
means  fit  for  all  the  purposes  to  which  the  parehsetd 
article  is  usually  applied.  [Lord  EeHsa. — By  the  pa* 
eon  to  whom  it  is  supplied.]  The  plaintiff  ««  t 
woollen  merchant,  and  the  defendants  ought  to  htf* 
known  that  this  cloth  might  be  used  for  the  partiedtf 
purpose  of  making  liveries.  Jonee  v.  BngK  ^ 
Bing.  533,  and  Mody  v.  Gfregson^  17  W.  B.  t^ 
L.  R.  4  Ex.  49,  establish  that  a  manufhdvitf 
supplying  goods  to  a  purchaser  underiskss  that 
they  shall  be  fit  for  the  purpose  to  whi^  ^ 
knows  that  the  purchaser  intends  to  apply  tt* 
In  Drummond  v.  Van  Ingen,  36  W.  B.  50,  IS  iff 
Cas.  284,  the  same  doctrine  is  carried  stiU  further,  tfi 
extends  the  implied  warranty  to  aU  the  parpoMi  * 
which  the  manufacturer  ought  to  know  that  the  ffois 
are  to  be  applied.  This  is  to  be  found  in  the  IsagvP 
of  Lord  Selborne,  at  p.  287,  and  of  Lord  Hersebdl,  itf 
293.     The  county  court  judge,  therefore,  ou^ttohn* 

(a.)  Reported  by  Ojcil  Chapxan,  Esq.,  Baniita^i^ 
Law. 
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High  Ooort. 


JoNBn  V.  Paj>obtt  &  Co. 


High  Goubt. 


told  the  jary  that  '*  merehantablo "  meant  that  the 
dloth  poeaessed  all  the  eeaential  qualitlee  which  cloth  of 
that  kind  nsaallj  does  posreea. 

Ouiry,  for  the  defendants,  was  not  called  on. 

liord  GoLiBiDGB,  C.J. — I  am  of  opinion  that  in  this 
case  the  direction  of  the  county  conrt  judge  to  the  jury 
was  right,  and  that  there  wa^  not  any  such  non-dixection 
as  made  bis  direction  amount  to  a  misdirection.  There 
is  no  doubt  that  if  a  manufacturer  aells  an  article  which 
lie  knows  is  bought  for  a  particular  purpose  he  impliedly 
warrants  that  it  is  fit  for  that  particular  purpose.  That 
is  a  principle  which  was  eatabliahed  some  sixty  yeare 
ago,  in  the  case  of  Jonea  ▼.  Bright,  and  has  been 
acted  upon  ever  since.  But  the  present  case  is  not 
within  that  rule,  because  nothing  was  mentioned  to  the 
seller  as  to  the  particular  purpose  for  which  this  doth 
-was  bought,  and  there  was  nothing  to  fix  him  with 
knowledge  of  that  purpose.  Here  all  that  was  ahown 
was  that  the  seller  on  the  one  side  was  a  manufacturer 
and  the  buyer  on  the  other  side  was  a  woollen  merchant. 
No  doubt  it  was  possible  that  the  buyer  mighfc  sell  the 
goods  to  some  person  or  other  who  might  use  them  for  a 
purpose  for  which  they  were  not  fit,  and  I  may  assume 
that  the  goods  here  were  unfit  for  the  particular  pur- 
pose to  which  the  plaintiff  applied  them.  But  there 
was  nothing  beyond  the  position  of  the  parties  to  show 
that  the  seller  knew  the  specific  purpose  for  which  they 
were  bought,  and  it  could  not  be  denied  that  tbe^  might 
Lave  been  need  for  a  variety  of  other  purposes  for  which 
^bey  were  fitted.  The  plaintiff  might  have  sold  thorn  to 
be  used  for  purposes  for  which  they  were  applicable. 
Bat  then  it  is  said  that  the  case  of  Drummond  ▼.  Van 
Ingtn  ia  the  House  of  Lords,  carries  the  law  further 
than  c/oAfs  t.  Bright, 

In  my  opinion  that  is  not  so.  There  was  no  ioten- 
-tion  on  the  part  of  the  Lords  to  extend  the  old  rule. 
Lord  Macnaghten  expressly  said  that  he  did  not  go 
beyond  it;  eo,  also,  did  Lord  Selborne.  And  Lord 
•Herscheli,  on  whose  judgment  special  reliance  has  been 
placed,  was  particularly  careful  to  explain  that  he  did 
act  intend  to  carry  tho  doctrine  further.  He  aaid  : — 
"  It  was  argued  for  the  appellants  by  the  Attorney- 
General  in  his  able  argument  at  the  bar  that  it  would 
be  unreasonable  to  require  that  a  manufacturer  should 
be  cogniz:int  of  all  the  purposes  to  which  the  article  he 
manufactures  might  be  applied,  and  that  he  should  be 
suiqnainted  with  all  the  trades  in  which  it  may  l>e  used. 
I  agree.  Where  the  article  may  be  used  as  one  of  the 
elements  in  a  variety  of  other  manufactures,  I  think  it 
may  be  too  much  to  impute  to  the  maker  of  this  com- 
mon srtide  a  knowledge  of  the  details  of  every  manu- 
facture into  which  it  may  enter  iu  combination  with 
other  materials."  If  the  plaintiff  is  to  succeed  it  must 
be  on  the  ground  of  the  reasonableness  of  imputiug  such 
:knowledgo  to  the  manufacturer.  I  do  not  see  that  there 
was  any  evidence  that  the  making  of  liveries  was  the 
only  purpose,  or  et en  the  most  usual  purpose,  for  which 
this  particular  kicd  of  cloth  was  ordinarily  used,  and 
unless  that  is  so  there  is  uothiug  to  fix  the  manu- 
facturer with  knowledge  which  would  bring  the  case 
within  the  rule. 

liord  EsHBR,  M.R. — The  question  which  was  left  by 
the  judge  to  the  jury,  and  the  aufflcieucy  of  which  is 
now  complained  of,  was  whether  the  cloth  supplied  by 
the  defendants  to  the  plaintiff  was  merchantable  as 
supplied  to  woollen  merchants.  The  cloth  in  question 
was  ordered  under  a  particular  name — namely,  *'  indigo 
blue  cloth  " — by  a  woollen  merchant  of  a  woollen  cloth 
manufacturer  to  be  made  according  to  sample.  It  was 
not  denied  that  the  cloth  supplied  answered  the  name, 
nor  was  it  disputed  that  it  agreed  with  the  sample. 

Bat  it  was  said  that  there  was  a  breach  of  an  implied 
^warranty  that  it  should  be  fit  for  the  particular  purpose 
of  baing  made  into  liver ie«.  Now,  the  tub  with  regard  to 


the  implied  warranty  of  fitness  which  arises  in  the  case  of 
a  sale  of  goods  is  that  which  is  laid  down  in  Jbftes  v.  «/im<, 
16  W.  B.  643,  L.  B.  3  Q.  B.  197,  In  the  fourth  of  the 
five  classes  there  enumerated : — "  Where  a  manufacturer 
or  a  dealer  contractB  to  supply  an  article  which  he 
manufactures  or  produces  or  in  which  he  deals  to  be 
applied  to  a  particnlar  purpose,  so  that  the  buyer 
ncoessaril>  trusts  to  the  judgment  or  skill  of  the  manu- 
facturer or  dealer,  there  is  in  that  case  an  implied  tdrm 
or  warranty  that  it  shall  be  reasonably  fie  for  the  pur- 
pose to  which  It  is  applied."  Those  are  the  limits  of 
the  warranty.  Here  the  goods  were  ordered  by  a 
woollen  merchant.  He,  no  doubt,  happened  also  to  be 
a  tailor  ;  but  that  fact  was  unknown  to  the  defendant. 
The  purpose  for  which  a  woollen  merchant  buys  cloth  is 
to  sell  it  again  to  others.  There  was,  indeed,  evidence 
that  such  cloth  as  this,  if  sold  to  a  tailor,  was  not  fit  for 
one  of  the  purposes  to  which  a  tailor  might  apply  it. 
But  there  was  no  evidence  that  it  was  not  fit  for  other 
of  the  purposes,  even  of  a  tailor.  Moreover,  the  cloth 
might  have  been  sold  by  woollen  merchants  to  fifty  other 
classes  of  persons  besides  tailors.  There  was  no  evidence 
that  woollen  manufacturers  know  that  woollen  merchants 
sell  to  tailors  at  all.  The  manufacturer  here  was  not 
told,  either  expressly  or  by  implication,  that  the  goods 
were  ordered  that  they  might  be  sold  to  tailors.  Then, 
is  there  any  authority  which  establishes  that  where 
goods  are  ordered  by  a  woollen  merchant  of  a  cloth 
manufacturer  the  latter  must  be  taken  to  kuow  that 
they  may  be  ordered  to  be  sold  to  tailors  P 

The  case  referred  to  in  the  House  of  Lords  is  no 
authority  for  such  a  proposition,  for  there  the  goodi« 
were  ordered  under  the  designation  of  **coatiugs," 
which  necessarily  imported  that  they  were  iuteuded  to 
be  made  up  into  coats,  and  therefore  the  facts  of  that 
case  came  within  the  precise  terms  of  the  fourth  rule 
iu  Jonti  ▼,  JubL  It  is  suggested  that  every  woollen 
manufacturer  is  bound  to  know  all  the  ordinary 
purposes  to  which  a  woollen  merchant  may  put  the 
cloth  which  he  buys — that  is  to  say,  he  is  bouud  to  be 
acquainted  with  all  the  trades  to  which  the  woollen 
merchant  may  resell  it — but  that  is  the  very  proposition 
which  Lord  Herdcheli  expressly  denies.  "It  would  be 
unreasonable,"  he  says,  '*  to  require  that  a  manufacturer 
should  be  cognizaat  of  all  the  purposes  to  which  tho  article 
he  manufactures  might  be  applied,  and  that  he  should 
be  acquainted  with  all  the  trades  in  which  it  may  be 
used."  Though  he  adds  that,  *' There  seems  nothing 
unreasonable  in  expecting  that  the  maker  of  *  coatings ' 
should  know  that  they  are  to  be  turned  into  coats."  And 
Lord  Selborne  says  that,  althongb,  "  if  the  goods  being 
of  a  class  known  and  understood  between  merchant  and 
manufacturer  as  in  demand  for  a  particular  trade  or  busi- 
ness, and  being  ordered  with  a  view  to  that  market,  are 
found  to  have  in  them  when  supplied  a  defect  practi- 
cally new,  not  disclosed  by  the  sampler,  but  depending 
on  the  method  of  manufacture,  which  readers  them 
unfit  for  the  msrket  for  which  they  were  intended,"  the 
doctrine  of  Implied  warranty  applies;  yet  that  doctrine 
*'  ought  not  to  be  unreasonably  extended  so  as  to  require 
manufacturers  to  be  conversant  with  all  the  specialities 
of  all  trades  and  businesses  which  they  do  not  carry  on, 
but  for  the  purposes  of  which  goods  may  be  ordered 
from  them."  The  Lords  decided  that  case  ou  the 
ground  that  it  came  wichin  the  fourth  proposition  in 
Jonei  ▼.  Ju%i,  which  proposition  they  held  to  be  applic- 
able to  a  case  in  which  the  goods  were  bought  by 
sample.  But  here  there  is  no  evidence  to  bring  the 
case  within  that  proposition.  The  direction  of  the 
county  court  judge  was  right,  and  this  appeal  must  be 
dismissed. 

Appeal  diBmiised. 

Solicitor  for  the  plaintiff,  0.  Batcher. 

Solicitors  for    the    defendant),   BcCl,    Brodrick,    tb 
Qray,  for  Calvtrt^  Leeds. 
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HiOH  Covsr. 


m  BANKRUPTCY. 

Q,  B.  Di?.  (Gave,  J.)  April  28. 

Ux  parte  Sheriff  of  Essex. 
In  re  Levy,  (a.) 

Bankruptcy — Sheriff— Goata  of  execution — Right  to  poB'^ 
ieaiion  money  where  receiving  order  made  before  sale 
-^Delay  of  eale^ Sheriff e  Act,  1887  (50  <fe  51  Viet.  c. 
55),  a.  ^O^Bankruptcy  Act,  1883  (46  &  47  Vict.  e. 
52),  i.  46,  Buh'Section  (1) — Bankruptcy  Rules,  1886, 
r.  118. 

On  the  2nd  of  September,  1889,  the  goods  of  the  hank- 
rupt  were  seized  by  the  sheriff  under  a  writ  of  fi.  fa., 
and  in  consequence  of  interpleader  proceedings  the  p09- 
session  woe  continutd  without  stlling  wM  the  2nd  of 
October^  1889,  when,  on  notice  of  a  receiving  order 
having  been  made  against  the  bankrupt,  the  goods  were 
delivered  by  the  sheriff  to  the  official  receiver.  The  sum 
of  £5  lOs.  having  been  taxed  by  the  master  off  a  charge 
made  by  the  sheriff  in  hia  bill  of  costs  of  £7  10a.  for 
thirty  days*  posaeasion  money  from  the  2nd  of  September 
to  the  2nd  of  October,  1889^  the  sheriff  applied  that  the 
decision  of  the  taxing  master  might  be  reviewed. 

Held,  that  the  proper  order  would  be  that  the  amount 
should  be  allotued  unless  the  official  receiver,  uHthin  seven 
daya,  required  the  aheriff  to  take  out  a  summons  before 
the  master  to  have  the  costs  disposed  of.  If  such  sum- 
mona  were  taken  out,  the  official  receiver  to  be  at  Itbirty 
to  appear  on  it,  and  to  contend,  if  so  advised,  thoU  the 
dainuint  or  tJie  execution  creditor  ought  to  pay  the  poa- 
Hsaion  money  in  dispute. 

Application  by  the  sheriff  of  Eaeez  for  a  review  of  the 
taxation  of  certain  ooats  of  execution. 

The  case  raised  an  important  question  with  reference 
to  the  right  of  a  sheriff  to  charge  possession  money  where 
he  has  been  prcTented  from  selling  the  goods  within  the 
ordinary  time  by  reason  of  proceedings  being  taken  by 
third  parties,  and  notice  of  a  receiTing  order  is  subse- 
quently giren  to  him  before  the  goods  are  actually  sold. 

On  the  29th  of  August,  1889,  a  writ  of  fi.  fa.  was 
lodged  with  the  sheriff  against  the  goods  of  the  bankrupt 
under  which  the  sheriff  seized  on  the  2nd  of  September, 
1889.  On  the  10th  of  September  a  claim  was  made  to 
the  goods  and  interpleader  proceedings  were  directed,  an 
order  being  made  on  the  18th  of  September  requiring 
the  claimant  to  bring  a  certain  sum  into  court  within  a 
week,  or,  in  default  of  this,  that  the  sheriff  sell  the  goods. 
The  sheriff  was  preparing  to  sell  when,  on  the  80th  of 
September,  notice  of  a  receiving  order  against  the  bank- 
rupt was  served  on  him,  and  on  the  2nd  of  October  the 
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sheriff    withdrew   from  possession  in  aooocdanee  wUh 
section  46,  sub-section  (1),  of  the  Bankruptcy  Act,  1883: 

A  bill  of  costs  was  subsequently  brought  in  ^7  the 
sheriff  against  the  ofBoial  receiver  under  rule  118  of  the 
Bankruptcy  Bulec,  1886,  in  which,  in  addition  to  ths 
usual  offioer'8  fee  and  mileage,  a  charge  was  made  of 
£7  lOs.  for  thirty  days'  possession  money  at  5s.  a  daj 
from  the  2nd  of  September  to  the  2nd  of  October,  1889. 
From  this  item  of  £7  lOs.,  however,  the  sum  of  £5  lOi. 
was  taxed  off  by  the  master,  on  the  ground  tiiat  the 
sheriff  was  not  entitled  to  charge  any  poeaeaskm  mcney 
during  the  time  the  sale  was  delayed  by  reason  of  the 
interpleader  proceedingp,  and  that  in  aoch  case  only 
reasonable  expenses,  and  not  what  might  be  called  extra* 
ordinary  expenses,  could  be  allowed. 

The  sheriff  now  applied  for  a  review  of  this  taxation. 

Herbert  Reed,  for  the  sheriff.— Of  course,  if  the  aheriff 
delays  and  stops  in  for  thirty  days,  he  cannot  get  thirtf 
days'  possession  money ;  but  when  the  aheriff  is  ooai- 
pelled  to  stay  in,  and  when,  if  he  had  sold,  he  amid 
have  deducted  the  costs,  it  is  very  unfair  to  say  that  if 
there  is  a  bankruptcy  before  the  sale  he  oannot  have  ths 
costs.  It  was  not  intended  by  the  Bankrupt^  Ask  that 
the  right  of  the  sheriff  should  be  lost,  and  then  is  ao 
case  which  goes  to  the  length  of  saying  that  posaasrina 
money  is  not  part  of  the  costs  of  execution.  The  qneatioa 
is  of  much  importance,  and  I  ask  that  some  genenl  rale 
may  be  laid  down  by  the  court. 

The  official  receiver  and  the  parties  to  the  interpisadst 
proceedings  did  not  appear. 

Gave,  J. — It  is  difficult  to  lay  down  any  rule  in  the 
absence  of  parties  who  might  be  affected,  except  that 
primd  facie  a  sheriff  who  does  what  has  been  done  as 
part  of  his  duty,  and  is  doing  nothing  wrong,  ooght  to  gat 
these  costs  out  of  someone  or  other.  The  oosta  have  ledly 
been  caused  by  the  claimant  and  the  exeoutlon  oieditor 
disputing  as  to  who  was  entitled  to  the  proceeds  of  the 
go<^s,  and  in  an  ordinary  oaae  the  pesson  who  me 
wrong  would  be  ordeied  to  pay  the  costs.  AsmzBiBg, 
for  example,  that  the  claim  was  a  got  up  daint,  it  woold 
be  very  hard  for  the  creditors  to  have  to  pay  what  ^ 
claimant  ought  to  pay  himself.  In  the  present  case  the 
difficulty  may  be  got  over  if  I  make  the  following  osdor: 
Amount  aUowed,  unless  the  official  receiver,  withia 
seven  days  after  service  of  this  order,  requires  tlie  sheriff 
to  take  out  a  summons  before  the  master  to  have  tht 
costs  disposed  of.  If  such  summons  is  taken  oet  ths 
official  receiver  to  be  at  liberty  to  appear  on  it,  and  t» 
contend,  if  so  advised,  that  the  claimant  or  the  exsea- 
tion  creditor  ought  to  pay  ti^e  possession  money  in  diapila. 
If  the  summons  goes  before  the  master  he  may,  if  he 
finds  a  difficulty  in  it,  refer  it  back  to  me. 

Order  accordingly, 

I       Solicitor  for  the  sheriff,  B,  H.  CHll. 


[thb  bkd.] 


W«ek]j  Beparter,  Sept. «,  18M.] 


THE 

WEEKLY    EEPORTER 

DIGEST 


OF  ALL  THE 


CiSES  DECDED  IN  THE  SUPREME  COURT  OF  JUDICATURE; 


"WITH 


APPEALS    TO    THE    HOUSE    OP    LORDS    AND    PRIVY    COUlfOIL; 

ALSO  OF 

CASES  DECIDED  IN  THE  SUPREME  COURT  OP  JUDICATURE 
AND  COURT  OP  BANKRUPTCY  IN  IRELAND; 

PBOM    THE    24tk    OF    OOTOBEE,    1889,    TO    THE    12tk    OP    AUGUST,    1890. 


VOL.   XXXVIII. 


LONDON:     27,     CHANCERY     LANE,     W.C. 

1890. 


Weekly  Beporter,  Sept.  6, 1880.] 


A    DIGEST 


OF  ALL  THB 


CASES  DECIDED  IN  ENGLAND  AND  IRELAND, 


FROM 


THE  24th  of  OCTOBER,  1889,  TO  THE  12th  OF  AUGUST,  J  890, 


AS  BEPOBTED  IN 


VOL.  XXXVin.  OF  THE  WEEKLY  REPORTER,  1889-90; 


AND  IK 


OTHER  LEGAL   REPORTS  DURING  THE   SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED    PREVIOUSLY  THERETO. 


*«*  la  the  following  Digest  the  letters  h.l.  after  a  case  iadioate  the  House  of  Lords  ;  p.c,  the  Pki?t  Council  ; 
€.A.,  the  CouBT  of  Afpbal;  lun.,  Lunacy;  ch.d.,  the  Chancbrt  Division;  kat,  j.,  Mr.  Justicb  Kat  ;  chi.,  ;., 
Mk.  Justice  Chittt  ;  nor.,  j,,  Mr.  .Iusticb  North  ;  sti.,  j.,  Mr.  Justior  Stirling  ;  kbk.,  j.,  Mr.  Justice 
E.KKBWIOH ;  a.B.D.,  the  Qobbn's  Bench  Ditieion  ;  q  b.d.,  bkcv.,  the  Queen  s  Bench  Ditisi  )n  aittiog  in  Bankruptcy; 
p.D.  &  A.D.,  the  Probatb,  Divobcb,  and  Admiralty  Division;  c  c.r.,  the  Court  for  Crown  Cases  Reserved; 
c.a«  (Ir*),  the  Court  of  Appeal  in  Ireland;  m.r.  (Ir.),  the  Master  of  the  Rolls  in  Ireland  ;  v.a  (Ir.),  Che  Vice- 
Chancellor  of  Irbland;  l.j.  (Ir.),  the  Lani)  Judge.  Ireland;  q.b.d.  (Ir.),  the  Queen's  Bbnch  Division,  Ireland  ; 
BX.D.  (Ir.),  the  Exchequer  Division,  Ireland;  p.  &  d.d.  (Ir.),  the  Probate  and  Divorce  Division,  Ireland; 
cc.b.  (Ir.;,  the  Court  for  Crown  Cases  Reserved,  Ireland  ;  bkcy.  (Ir.),  the  Court  of  Bankruptcy,  Irbland. 

%•  THIS  DIGEST  CONTAINS  THE  NAMES  OF  ALL  OASES  REPORTED  UP  TO  THE  END  OF 

AUGUST,  1890. 


ABANDONMENT.— -See  Company,  23  ;  Railway,  1,  4. 

ABATEMENT.— See  Will,  1,  2. 

ACCEPTANCE.— See  Contract,  1. 

ACCESSORY.— -See  Criminal  Law,  8. 

ACCORD  and  SATISFACTION.— See  Principal  and 
Agbnt,  2. 

AOOOUN'T. — See  Administration,  1,  2  ;  Mortgage,  1, 
7  ;  Patent,  2,  9 ;  Practice,  21 ;  Principal  and  Agent, 
1,5. 

ACKNOWLEDGMENT.— See  Married  Woman,  1,  2  ; 
^limitations.  Statutes  op,  1,  2,  3,  10 ;  Settlement, 
10. 

ACT  of  BANKRUPTCY.— See  Bankruptcy,  1,  2,  3,  19. 

ADEMPTION.— See  Will,  3. 

ADMINISTRATION  :— 

1.  Account-— Executor — Retainer — Sei-off—Ord,  15, 
r.  1 ;  ord  55,  r.  10a. — An  order  for  accounts  under 
ord.  15,  r.  1,  without  a  decree  for  administration, 
made  iu  an  administration  action,  docs  not  prevent  a 


creditor  of  the  estate  from  suing  the  executor,  or 
the  executor  from  paying  a  debt  dae  from  the 
estate. 

By  a  marriage  settlement  a  husband  covenanted  to 
pay  to  a  trustee  certain  sums  cf  money  upon  trust  to  ' 
pay  the  income  to  the  wife  for  life,  with  an  ultimate 
trust  for  himself  absolutely,  and  died  without  per- 
forming his  covenant,  having  appointed  hU  wife  sole 
executrix.  His  creditors  brought  an  administration 
action  against  the  executrix  and  obtained  an  order 
for  accounts  under  ord.  15,  r.  1,  without  a  decree  for 
administration,  and  the  executrix  was  afterwards 
appointed  trustee  of  the  marriage  settlement,  and  the 
testator's  estate  proved  insolvent. 

Held,  that  the  executrix,  notwithstanding  the  order 
for  accounts,  was  entitled  to  apply  the  assets  in 
her  hands  as  executrix  in  payment  to  lierselt  as 
trustee  of  the  debt  due  ou  the  covenant  in  the 
mnrriage  settlement.-—  WhitaJcer  v.  Barratt,  ch.d. 
NOR.,  J.  59—43  Oh.  D.  70  ;  69  L.  J.  Oh.  218. 

2.  Accounts — Inquirite  in  chamhers — Croas-exami^ 
nation  of  witneites'-^Ditcretion  of  judge-' Ord,  38,  r. 
18.«-Altbough  no  hard  and  fast  rule  can  be  laid  down 
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that,  in  proceedings  in  ohambera  after  judgment,  no 
freeh  evidence  can  be  adduced  after  oross-ezamiDation 
— that  being  a  matter  in  the  discretion  of  the  judge 
— there  is  nothing  reprehensible  in  the  practice  which 
has  grown  np  in  chambers,  and  is  well  known  to 
practitioners  there,  that  liberty  to  cross-examine  ia, 
in  the  absence  of  special  circumstances,  only  accorded 
on  the  footing  that  all  the  evidence  will  be  completed 
before  cross-examination.  In  ordinary  cases,  and 
under  ordinary  circumstances,  this  practice  is  a  good 
and  convenient  one. — Isaard  v.  Lambert,  c.a.  584 — 
44  Oh.  D.  253 ;  59  L.  J.  Oh.  516;  62  L.  T.  584. 

3.  Annuity  —  Deficiency  —  Tenancy  for.  life. — A. 
devised  all  his  real  estate  (except  two  specified 
estates)  to  trustees  upon  trust  for  his  son  for  life, 
with  remainder  in  strict  settlement.  He  devised  the 
two  specified  estates  upon  trusts  in  favour  of  his  two 
daughters  respectively  for  life,  with  remainders  to 
their  respective  issue.  By  a  deed  executed  on  the 
marriage  of  his  son,  the  testator  covenanted  to  pay 
an  annuity  to  the* son  or  his  wife  during  their  joint 
lives.  The  testator's  personal  estate  proved  insuffi- 
cient to  provide  for  the  payment  of  the  annuity. 

Held,  that  the  three  real  estates  ought  to  contribute 
rateably  towards  payment  of  the  annuity,  and  that 
each  tenant  for  life  would  have  a  charge  upon  the 
corpus  of  the  estate  in  respect  of  the  proportion  of 
the  annuity  paid  by  him  or  her,  but  that  he  or  she 
would  have  to  keep  down  the  interest  on  the  amount 
so  charged.— 'jPou^nson  v.  Harriaon,  oh.d.  nob.,  j. 
265—43  Oh.  D.  55 ;  59  L.  J.  Oh.  169 ;  61  L.  T. 
762. 

4.  Annuity — Inaolvent  eatate — Judicature  Act,  1875 
(38  &  39  Vict.  c.  77),  a.  lO—Ord.  55,  rr.  3,  4.— 
A  testator  covenanted  to  pay  to  trustees  during  the 
life  of  D.  an  annuity  of  £500  for  the  benefit  of  her 
and  her  children.  After  the  testator's  death  the 
trustees  ipsued  an  originating  summons  for  the  ad- 
minietration  of  his  estate,  on  the  ground  that  it  was 
insufficient  to  provide  for  the  payment  of  the  annuity 
)ii  lull.  Ko  payment  of  the  annuity  was  at  the  time 
hi  arrear. 

Held  (affirming  the  decision  of  North,  J.),  that, 
although  section  10  of  the  Judicature  Act,  1875, gives 
a  right  to  an  annuitant  to  prove  in  administration  pro- 
ceedings for  the  capital  value  of  an  annuity,  yet  it  con- 
fers no  right  upon  the  annuitant  to  obtain  an  order 
for  administration  so  long  as  the  annuity  is  punctually 
paid,  although  the  estate  may  be  insolvent,  and  that 
the  summons  must  therefore  be  dismissed.-^/n  re 
Eargreavee,  Dicks  v.  Hare,  c.a. — 44  Oh.  D.  236 ;  59 
L.  J.  Oh.  375  ;  62  L.  T.  819. 

5.  Annuity — Security — Leaaeholda — Converaion. — 
A.,  after  bequeathing  certain  legacies  and  annuities, 
declared  that  the  residue  of  his  property,  after  pay- 
ment of  bis  debts  and  funeral  and  testamentary 
expenses  and  the  legacies  and  annuities,  should  be 
divided  among  his  next  of  kin  and  heiresses  as  though 
he  had  died  intestate.  The  testator  died  possessed  of 
real  estate,  consisting  of  freeholds  and  leaseholds,  of 
large  value.  The  leaseholds  and  part  of  the  freeholds 
were  subject  to  mortgages.  All  the  testator's  debts, 
other  than  the  mortgage  debts,  and  his  funeral  and 
testamentary  expenses  had  been  paid  out  of  the 
personal  estate,  and  there  was  a  balance  of  £2,000  in 
the  hands  of  the  surviving  executors.  The  annuities 
had  been  punctually  paid.  l%e  annuitants  claimed 
to  have  the  testator's  leaseholds  sold  and  the  mort- 
gage debts  paid  out  of  the  proceeds,  and  a  sufficient 
sum  invested  to  provide  for  their  annuities. 

Htld,  that  the  annuitants  were  not  entitled  to  have 
the  leaseholds  sold,  but  were  only  entitled  to  have  the 
annuities  properly  secured. 


Webber  y.  Webber,  1  Sim.  ft  8.  311,  and  Kuigi. 
Molcot,  9  Ha.  692,  approved. — 8eoU  v.  Leak^  chj»» 
NOR.,  J.  226—43  Ch.  D.  70 ;  61  L.  T.  386, 

6.  Bond — Sureties — Banhru-ptcy — Official  Becdser, 
— ^Where  a  grant  of  administration  was  made  to  the 
Ohief  Official  Receiver  in  Bankruptcy,  the  oouiti 
though  requiring  an  administration  bond,  dispenssd 
with  sureties. — In  the  Oooda  of  Oope,  f.d.  k  a.d.  688- 
—15  P.  D.  107. 

7.  Bond — Suretiea — Lunacy  of  culminittratrix^ 
Orant  to  committee.  ^An  administratrix  became  a 
lunatic,  and  was  so  found  by  inquisition.  £11,150, 
part  of  the  estate,  had  been  paid  into  the  Ohanoery 
Division,  but  an  administrator  was  required  to  receivs 
the  remainder,  £850,  due  on  a  mortgage.  On  ttie  appli- 
cation of  the  committee  for  administration  for  the  use 
and  benefit  of  the  lunatic,  the  court  allovred  the 
security  to  be  given  by  the  sureties  to  be  limited  to 
twice  the  amount  of  the  balance  outstanding,  bat 
required  the  bond  given  by  the  administrator  to  be 
for  the  full  amount. — In  the  Goods  of  Morris^ 
P.D.  &  A.D.  496—15  P.  D.  9 ;  59  L.  J.  P.  D.  ft  A.  16 ; 
61  L.  T.  652. 

8.  Charitable  gift — Discretion  of  executor—Pay^ 
ment  otU  of  court— Affidavit. — A.  bequeathed  money 
to  his  executor  in  trust  for  suuh  chuitable  purpoees 
as  he  might  think  right. 

Held,  that,  though  the  executor  waa  entitled  to 
exorcise  his  own  discretion  in  selecting  the  chazitiea, 
the  court  would  not  order  payment  of  the  money  out 
of  court  without  an  affidavit  by  the  executor  stating 
how  he  intended  to  apply  it. — Eagan  ▼•  Duff^MA 
(Ir.)— 23  L.  R.  Ir.  516. 

9.  Compromiae  hy  adminiatraior. — In  an  adminift- 
1  ration  suit  the  chief  clerk  found  that  the  next  of  kin 
at  the  date  of  the  testator's  death  were  M.  and  E., 
both  of  whom  had  since  died,  and  that  their  respeotive 
personal  representatives  were  B.  and  D.  M.  had  died 
in  1860,  and  her  will  was  duly  proved,  and  in  1885  s 
grant  of  administration  de  bonis  non^  with  the  will 
annexed,  was  made  to  B.  The  Oourt  of  Appeal  is 
Ireland  held  that  a  bequest  of  all  the  testator's  pro* 
perty,  subject  to  certain  life  interests, .  under  whioh 
bequests  the  defendant  claimed,  was  void,  and  that 
B.  and  D.  were  entitled  to  the  personal  eatate  in  equal 
shares.  While  an  appeal  to  the  House  of  Lords  wss 
pending,  a  compromise  was  made,  and  judgment  wss 
given  reversing  the  order  of  the  Oourt  of  Appeal,  and 
declaring  that  the  defendants  were  entitled  to  half 
the  fund  in  court,  and  B.  and  D.  were  entitled  to  the 
other  half. 

Held,  that  B.  and  D.  were  competent  to  efiisct  the 
compromise. — Smithwick  v.  Say  den,  t.c  (Ir.)-*S} 
L.  B.  Ir.  475. 

10.  Fraud  of  solicitor  —  Share  of  adminia' 
tratrix  in  eatate, — P.  was  the  administratrix  of  H., 
and  was  entitled,  as  one  of  his  next  of  kin,  to  a  share 
in  the  residue  of  his  estate.  Before  H.'s  death  P* 
had  by  a  settlement  covenanted  to  settle  her  after- 
acquired  property.  The  proceeds  of  sale  of  a  part  of 
H.'s  estate  were  misappropriated  by  P.'s  solicitors. 

Held,  that  neither  P.  nor  the  trustees  of  her  sfcttle- 
ment  could  take  any  part  of  the  personal  estate  of  H. 
till  she  had  replaced  the  sum  for  which,  as  admioistrs- 
trlx,  the  fraud  of  her  solicitors  had  made  her  liable. 
—Short  V.  Farratt,  ch.d.  kat,  j.— 61  L.  T.  429. 

11.  Inaolvent  eatate— Tranajer  to  bankruptcy^ 
Diacretion  of  court — Bankruptcy  Act,  1883  (46  A  47 
Vict.  c.  52),  a.  123  (4).— The  power  to  tranaftr  pro- 
ceedings for  adminibtration  of  the  estate  of  an  idmI- 
vent  deceased  debtor  to  the  court  having  jurisdiction 
in    bankruptcy  giTen    by  section    125    (4)   of  ihe^ 
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Bankraptoy  Act,  1883,  is,  on  the  true  cons  traction  of 
the  Act,  a  discretionary,  not  an  imperatiTe  power. 

Biggs  ▼.  Weaver,  33  W.  R.  874,  29  Oh.  D.  236, 
approved. 

The  fact  that  the  mode  of  administration  of  asseti 
in  chancery  differs  from  that  in  bankruptcy — as,  for 
instance,  by  reason  of  the  recognition,  in  the  chancery 
mode  of  administration,  of  the  executor's  right  of 
retainer,  and  of  the  executor's  right  to  refrain  from 
pleading  the  Statate  of  Limitations  against,  and 
thereby  to  favour,  the  creditor  who  obtains  an  admin- 
istration order-^oes  not  render  it  imperative  on  the 
court  to  make  an  order  for  transfer  under  section  125 
<4). 

Quaere f  whether,  if  a  transfer  were  made,  the 
executor's  right  of  retainer  would  be  descroyed. — In 
re  Baker,  Nichols  y.  Baker,  ca.  417—44  Ob.  D.  262 ; 
<J2  L.  T.  817. 

12.  IfOerest^Li/e  estate^ Residuary  gi/L^A.  by 
bis  will  gave  pecuniary  legacies  and  gave  his  residuary 
estate  to  M.  for  life,  with  a  bequest  over.  The  invest- 
ments representing  the  general  estate  produced,  on 
the  average,  less  than  four  per  cent.,  which  income 
was  noore  than  four  per  cent,  on  the  amount  of  the 
legacies. 

Held 9  that  the  difference  between  the  actual  interest 
on  the  legacies  and  interest  thereon  at  four  per  cent, 
should  be  deducted  from  the  capital  of  the  residue 
from  the  testator's  death,  and  that  M.  was  entitled  to 
the  actual  interest  on  the  net  residue. — Massy  v. 
Gahan,  v.c.  (Ir.)— 23  L.  B.  Ir.  518. 

13.  IntesUicy — Grant  to  attorney -^ Form  of  oath. — 
P.  died  intestate,  leaving  a  brother,  S.  P.  was  married 
in  1860,  but  her  husband,  a  sailor,  had  not  been  heard 
of  for  twenty  years.  S.,  who  was  resident  in  America, 
appointed  J.,  a  solicitor,  as  his  attorney  to  apply  for 
adminifltratioD. 

The  court  refused  to  modify  the  form  of  the  oath  by 
allowing  J.  to  swear  that  he  believed  the  intestate  to  be 
a  widow  at  the  date  of  her  death. — In  the  Goods  of 
Pridham,  p.d.  &  a.d.— 61  L.  T.  302. 

139.  Intestacy — No  next  ofhin-^Grant  ad  colligenda 
bona.— Under  a  grant  ad  colligenda  hona,  made  to  the 
Solicitor  to  the  Treasury,  the  court  gave  leave  to  the 
adminietrator  to  pay  all  pressing  claims  for  rent,  rates, 
and  taxes,  to  take  the  accounts  of  the  manager  of  the 
intestate's  business,  and  to  dispose  of  the  said  business. 
-~ln  the  Goods  of  Oddy,  f.d.  ft  a.d.— 62  L.  T.  643. 

14.  Limited  gramt^Administration  ad  colligenda 
bona — Grant  to  creditor. —  A  woman  died  intestate 
without  known  relatives,  and  it  was  not  known  whether 
she  ha^  ever  been  married. 

The  oourt  granted  administration  ad  colligenda  bona 
to  an  unsecured  creditor,  and  allowed  his  solicitor  to 
swear  that  he  was  informed  and  verily  believed  that 
the  deceased  died  a  widow  without  known  relatives, 
and  intestate. — In  the  Goods  of  Ashley,  p.d.  ft  a.d.^* 
15  P.  D.  120. 

16.  Limited  grant'^Adminiatraiion  de  bonis  non — 
Administration  pendente  lite — Probate  Act,  1857  (20 
A  21  Viet.  c.  77),  a,  78.— F.  by  his  will  appointed  his 
Wife  sole  executrix.  The  widow  proved  the  will,  and 
died,  leaving  a  will,  and  leaving  part  of  her  husband's 
estate  unadminlstered.  The  validity  of  the  widow's 
wHl  was  disputed  by  A.,  one  of  her  residuary  legatees. 

The  court  made  a  grant  of  administration  pendente 
lite  of  E.'s  unadmlnistered  estate  to  a  person  to  be 
selected  by  the  registrar. — In  the  Goods  of  Fawcett, 
JP.i>.  ft  A.D.— 58  L.  J.  P.  D.  ft  A.  87 ;  61  L.  T.  303. 

16.  Limited  grant — In/ant — Guardian  ad  litem. — 
A  guardian  ad  litem  of  an  iofant  had  been  appointed 
in  the  Ohancery  Division  in  an  admiuistration  action 


to  obtain  letters  of  administration.  All  money  re- 
ceived by  the  administrator  would  be  paid  into  oourt 
in  the  administration  action. 

The  court  made  a  grant  of  ad  ministration  to  the 
guardian  ad  litem. — In  the  Goods  of  Mustapha, 
P.D.  ft  A.D.— 59  L.  J.  P.  D.  ft  A.  61 ;  62  L.  T.  606. 

17.  Limited  grant ^^ Lunacy ^^ Pauper  lunatic--^ 
Chant  to  nominee  of  guardians. — The  husband  of  an 
intestate  was  a  pauper  lunatic  confined  in  a  county 
asylum  at  the  charge  of  a  board  of  guardians. 

The  court,  after  notice  to  the  next  of  kin  and  no 
entry  of  an  affidavit,  made  a  grant  of  administration 
to  the  nominee  of  the  guardians,  for  the  use  and  bene- 
fit of  the  lunatic,  limited  to  such  time  as  he  should 
remain  insane. — In  the  Goods  of  EcdeSj  p.d.  ft  a.d.— 
15  P.  D.  1 ;  61  L.  T.  652. 

18.  Married  woman-^Canadian  domicil'^Grant  to 
attorney  of  children  of  deceased, — Where  a  person 
entitled  by  English  law  to  administration  of  the  estate 
of  a  married  woman  who  died  intestate  and  domiciled 
in  Oanada  had  been  cited  and  had  not  appeared,  the 
court  made  a  grant  of  administration  to  the  attorney 
of  the  children  of  the  deceased. — In  the  Goods  of 
Babin,  p.d.  ft  a.d.— 59  L.  J.  P.  D.  ft  A.  46  ;  62  L.  T. 
185. 

19.  Married  woman^^Presumption  of  husband^s 
death. — Where  a  husband  had  not  been  heard  of  for 
more  than  sei en  years,  the  court  refused  to  allow  a 
party  applying  for  administration  to  the  estate  of  his 
wife  to  presume  the  husband's  death,  but  held  that 
the  applicant  would  be  entitled  to  take  the  grant  on 
swearing  her  belief  that  the  deceased  died  a  widow.^* 
In  the  Goods  of  Clark,  p.d.  ft  a.d.  448—15  P.  D.  10 ; 
59  L.  J.  P.  D.  ft  A.  6  ;  61  L.  T.  697. 

20.  Marshalling  •—  Personal  estate  not  specifically 
bequeathed. — A.  by  his  will  directed  payment  of  his 
debts  as  soon  as  convenient  after  his  death,  and  speci- 
fically devised  his  real  estate.  There  were  also  certain 
pecuniary  and  specific  bequests. 

Held,  that  the  whole  personal  estate  not  specifi- 
cally bequeathed  must  be  applied  to  payoiput  of  debts 
before  the  real  estate  was  resorted  to.— //a'<*  ▼.  BaU, 
0H.D.  XAT,  J.— 43  Oh.  D.  600 ;  59  L.  J.  Ctj.  277. 

21.  Proof^Diatribution'^Greditors  not  to  be  found. 
— Oreditors  brought  in  proofs  under  an  administration 
decree  made  in  1866,  but,  owing  to  an  insufaciency  of 
assets,  the  proceedings  were  not  completed.  In  1888, 
other  assets  having  been  realized,  there  was  a  sufficient 
fund  to  pay  all  the  oreditors,  some  of  whom  could  not 
be  found. 

Held,  that  a  sum  representing  the  debts,  with  in- 
terest, due  to  the  creditors  who  could  not  be  found 
must  be  retained  in  court,  the  residue  of  the  fund 
being  fully  administered. — Macalpin  v.  Macdonald, 
CH.D.  CHI.,  J. — 59  L.  J.  Oh.  231. 

22.  ProofSioecutors  carrying  on  business — Debt 
incurred  by  executors, — An  action  was  brought  to 
administer  the  estate  of  A.,  who  had  directed  his 
executor  to  carry  on  his  business.  Oreditors  whose 
claims  had  arisen  since  A.'s  death  applied  for  leave  to 
attend  the  proceedings. 

Held,  that  leave  ought  not  to  be  granted  till  the 
executors  were  proved  not  to  be  in  default. — Morris 
V.  Latchford,  ic.&.  (Ir.)— 23  L.  B.  Ir.  333. 

23.  Revocation  of  grant — dbsence  of  €tdminiatr<Uor 
— Grant  to  next  of  kin. — Where  an  administrator 
could  not  be  found,  having  absconded  after  threaten- 
ing to  commit  suicide,  and  the  only  estate  remaining 
unadminlstered  was  a  claim  for  debt  against  a  bank- 
rupt's estate,  the  court  without  citation  revoked  the 
grant,  and  made  a  new  grant  to  one  of  the  next  of 
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kin. — In  the  QoodB  of  CoueU,  p.d.  &  a.d/  79 — 15  P.  D. 
8  ;  59  L.  J.  P.  D.  4  A.  7  ;  61  L.  T.  620. 

24.  Sptcial  circumBtances — Disputed  daim-^Oom* 
promiae^ Probate  Acty  1857  (20  <fc  21  Vict,  c  77),  $. 
73. — A  doubt,  depending  on  the  validitj  of  a  mar- 
riage of  the  grandmother  of  one  of  two  persons, 
baying  arisen  as  to  which  of  them  was  the  sole  next 
of  kin  of  the  deceased,  who  died  intestate,  an  agrees 
ment  was  made  between  them  that  one  of  them 
should  apply  for  a  grant  of  letters  of  administration 
to  the  deceased's  estate,  and,  after  payment  of  all 
expenses  and  costs,  divide  the  residue  between  them. 

Held,  that  there  were  special  circumstances  in  the 
case  which  authorized  the  court  to  grant  such  letters 
of  adminifctration  to  the  applicant  under  section  73 
of  the  Probate  Act,  1857. 

In  the  Goods  of  Hopkins,  L.  R.  3  P.  &  D.  235,  23 
W.  R,  Dig.  7,  followed.— /»  the  Goods  of  Minshall, 
P.D.  *  A.D.  80—41  P.  D.  151 ;  58  L.  J.  P.  D.  &  A.  69  ; 
61  L.  T.  257. 

25.  Will  annexed — Married  woman — No  appoint- 
ment of  (xecutor. — A  wife  who  had  been  separated 
from  her  husband  for  twenty-seven  years  made  a  will 
bequeatbiog  all  her  property  to  A.  There  was  no 
appointment  of  an  executor. 

The  court  refused  to  grant  admioistraticn  with  the 
will  annexed  to  A.  without  citing  the  next  of  kin. — 
In  the  Goods  of  Miles,  p.d.  &  a.d.~59  L.  J.  P.  D.  & 
A.  59. 

See  also  Costs,  1,12;  County  Codrt,  5 ;  Executor, 
1,  2,  4  ;  Marbibd  Woman,  1  ;  Mohtoaob,  24;  Pbao- 
TiCE,  14  ;  Will,  58. 

ADMIRALTY.— See  Costs,  1;    County  Court,    1,  4? 
Sbipfino,  24. 

ADULTERATION:— 

1,  Margarine — Exposure  for  sale — Margarine  Act, 
1887  (50  (&  51  Vict.  o.  29),  s.  6.— By  section  6  of  the 
Margarine  Act,  1887,  '*  iC  such  margarine  be  exposed 
for  sale  by  retail,  there  shall  be  attached  to  each 
parcel  thereof  fio  exposed,  and  in  such  manner  as  to 
be  deaily  visible  to  the  purchaser,  a  label  marked  in 
printed  capital  letters,  not  less  than  one  and  a  half 
inches  square,  'Margarine.' " 

A  customer  ftking  for  margarine  was  served  from 
a  parcel  of  margarine  then  in  the  shop  and  unlabel] ed, 
but  placed  behind  a  screen  so  as  not  to  be  Tieible  to 
customers. 

Held,  that  the  margarine  was  not  *'  exposed  *'  for 
sale,  within  the  meaning  of  section  6,  becauae  it  was 
not  exposed  in  the  shop  so  as  to  be  visible  to  customers 
and  so  as  to  induce  them  to  buy  it  without  knowing 
that  it  was  margarine ;  and,  that  a  summons  against 
the  vendor  for  exposing  it  for  sale  without  a  label,  con- 
trary to  the  provisions  of  the  section,  was  rightly  dis- 
missed by  a  magibtrate. — Crane  v.  Lawrence,  q.b.d. 
620—25  Q.  B.  D.  152. 

2.  Sale  of  Food  and  Drugs  Act,  1875  (38  ds  39 
Vict.  c.  63),  s.  9 — Milh^Evidence^  Guilty  knowledge. 
— lu  a  piosecution  under  section  9  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  for  selling  an  article  of 
food  which  has  been  so  altered  by  abstraction  of  any 
part  of  it  as  to  affect  injuriously  its  quality,  sub- 
stance, or  nature,  it  is  not  necessary  to  prove  that  the 
seller  had  knowledge  of  the  alteration ;  but  he  may  be 
convicted  of  an  offence  under  the  section,  even  if  he 
had  nu  knowledge  of  such  alteration.— Pa jn  v. 
Boughtwcod,  q.b.d.  428—24  Q.  B.  D.  353;  59  L.  J. 
M.  C.  45 ;  62  L.  T.  284. 

See  also  Justice  op  tub  Pjbaob,  9. 
ADVANCEMENT.— See  Will,  4,  5. 


AFFIDAVIT.— See  AnxxNiSTRATioN,  8  ;  Bill  or  Bale, 
5 ;  DnroRCB,  15;  Eviobncb,  i,  2,  3  ;  Juarioi  or  m 
Pbaob,4;  Praotxcb,  1;  Pkaoticb  (I&bland),  1. 

AFTER- ACQUIRED  PROPERTY.- See  BillopSau, 
3 ;  BANxauPTOT,  27 ;  Mab&ibd  Womak,  13 ;  Sirlb- 
WKST,  1,  2. 

AGRICULTURAL   HOLDINGS  ACT.— See  Ioxihaid 

AND  TaNANT,  1,  2, 

ALIMONY. — See  Ditokob,  12;  Husband  ax0  Win, 
4 ;  Pbaoticb,  38. 

ALLOTMENT.— See  Company,  4,  5,  17. 

AMBASSADOR.— See  Poob  Ratb,  1. 

AMENDMENT.— See  Elbotion  Law,  4;  Patbxt,  3; 
Pbactiob,  2,  28,  45  ;  Will,  52. 

ANNUITY.— -See  Administration,  3,  4,  5;  Bankburct, 
20 ;  Incomb  Tax,  1,  2 ;  Mabbibd  Woman,  11 ;  Xobt- 
OAOB,  16. 

APPEAL.— See  Banxruptct,  5,  6,  7,  8,  9,  10  ;  Caxam, 
Law  of,  1, 3  :  Costs,  2,  3,  4,  6,  8,  14  ;  Oodntt  Govkt, 

1,  2  ;  JUSTIOB  OF  THB  PbACB,  1,  2,  4  ;   LlOBNSlD  Hocsi, 

3,  4 ;  Pbacticb,  3 — 13,  19 ;  Pbitt  Council;  Shsbiff, 
1  ;  solicitob,  12. 

APPOINTMENT,  POWER  OF.  —  See  Powia  cf 
Appointmbnt,  1 — 6. 

APPORTIONMENT.— See  Building  Socibtt,  6;  Costs, 
9  ;  Infant,  4 ;  Sbttlbmbnt,  15. 

APPRENTICE:  — 

Wrongful  dismissaL-^Measure  of  damagesr-TtB 
plaintiff  bound  himBelf  as  an  apprentice  to  the  defend- 
ante  for  4  years,  the  defendants  oovena&tiag  to 
instruct  him  and  provide  him  with  food  and  lodging. 
If  the  plaintiff  showed  a  want  of  interest  In  his  woik, 
the  defendants  were  to  be  at  liberty  to  oanoel  the  dsed 
on  a  week*a  notice.  The  defendants  dismissed  the 
plaintiff  without  notice,  alleging  acta  of  insubofdinir 
tion  and  other  misconduct.  In  an  action  for  wrongfil 
dismissal  the  jury  found  that  the  plaintiff  bad  not 
been  guilty  of  misoondact,  and  that  there  was  no 
ground  for  dismissing  him  without  notice,  though 
there  were  sufficient  grounds  for  dismiasfaig  oa 
a  week's  notice.  The  judge  directed  the  jaiy  thsi 
they  were  not  bound  to  limit  the  damages  to  the  valos 
of  the  week's  notice  which  had  not  been  given. 

Held,  that  there  was  no  misdirection. — Maw  v.  Jem!, 
Q.B.D.  718—25  O.  B.  D.  107. 

See  also  Infant,  1. 

ARBITRATION:— 

1.  Agreement  to  refer — Stay  of  proceedings-^ 
Common  Law  Procedure  Act,  1854  (17  <l&  18  Ffdl  a 
125),  8.  11. — A  lessor  covenanted  with  the  lessee  to 
lay  down  all  apparatus  necessary  for  supplying 
with  water  a  reservoir  of  the  lessee's,  and  to  canss  to 
be  delivered  such  a  quantity  of  water  as  would  enable 
the  lessee  to  furnish  bis  works  with  the  supply  neoesauy 
for  the  purposes  of  his  business,  such  supply  not  to 
exceed  a  certain  limit.  The  lease  contained  a  danss 
for  referring  to  arbitration  any  dispute  "touohing 
these  presents  or  any  clause,  matter,  or  thing  berem 
contained,  ...  or  any  matter  in  any  way 
connected  with  these  presents,  .  •  .  or  tbe 
rights  or  liabilities  of  either  party  in  connection  with 
the  premises."  Several  years  afterwards,  during  tiis 
continuance  of  the  lease,  an  agreement  in  writing  ww 
entered  into  between  the  plaintiff  and  the  lessor,  tiis 
effect  of  which  was  to  some  extent  to  modify  tbe 
lights  of  the  parties  under  the  lease  and  to  impose 
fresh  liabilities  on  the  lessor  ;  there  was  no  arbitiatioa 
clause  in  the  agreement.  The  plaintiff  (an  assignco 
of  the  original  leasee),  after  the  date  cf  tbe  agreement 
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oommenoed  an  action  against  the  lessor,  and,  by  the 
statement  of  olalni»  alleged  breaohes  by  the  defendant 
of  the  stipidation  contained  in  the  agreement  and  also 
breaobea  of  the  covenant  contained  in  the  lease,  and 
claimed  damages  "by  reason  of  the  matters  aforesaid*" 
The  defendant,  before  patting  in  a  statement  of 
defence,  took  out  a  enmmons  for  a  stay  of  the  actios, 
and  that  all  matters  in  dlBpnte  shonld  be  referred  to 
arbitratioD* 

Held,  that  the  arbitration  claose  In  the  lease  did  not 
cofer  matters  arising  under  the  subsoquent  agree- 
ment, and  that,  even  if  it  did,  the  judge  had  properly 
refused  to  refer  the  action  under  this  danse,  as  the 
action  raised  questions  as  to  the  construction  of  the 
agreement  and  its  eifect  on  the  previous  lease  which 
could  not  come  within  the  powers  of  the  reference 
under  the  clause. 

Held,  also,  that  it  would  not  be  right  to  separate 
the  litigation  into  two  actions  by  referring  to  arbitra- 
tion the  questions  arising  under  the  lease,  and  allowing 
the  action  to  proceed  only  as  to  matters  not  arising 
under  the  lease. 

Decision  of  North,  J.,  affirmed. — Tumock  ▼• 
Sartoria,  o.ju  340—43  Gh.  D.  150;  62  L.  T.  209. 

2.  Award — Setting  aside — ExtenHon  of  ft'fiie*- 
JudieatureAct,  1873  (36  dk  37  Vict.  c.  66),  s.  26— /ueftf- 
cature  Act,  1875  (38  dt  39  Vict.  c.  77),  8.  11—Ord.  64, 
rr.  7,  14. — The  court  has  juiisdiction,  under  ord.  64,  r. 
7|  to  extend  the  time  for  applying  to  set  aside  an 
award,  even  if  the  time  limited  for  the  purpose  by  9 
ft  10  Will.  3,  c.  15,  8.  2,  as  modified  by  ord.  64,  r.  14, 
has  expired. — Oliver  t.  Scott,  oh.d.  xbk.,  j.  476 — 43 
Ob.  D.  310 ;  59  L.  J.  Gh.  148  ;   61  L.  T.  552. 

3.  Award^SeUing  aatde^Time^Ord.  64,  r.  14. 
—A  notice  of  motion  to  set  aside  the  award  of  an 
arbitrator  is  an  "  appUoation  **  within  the  meaning  of 
ord.  64,  r.  14^  and  is  in  time  if  given  before  the  last 
day  of  the  sittings  next  after  such  award  has  been 
made  and  published,  even  if  the  motion  cannot  be 
heard  until  after  the  expiration  of  the  sittings. 

Mayor  of  Huddera field  v.  Jacomh,  23  W.  B.  100, 
li.  B.  10  Gb.  App.  92,  and  Smith  v.  Parkaide  Mining 
Oc,  29  W.  B.  154,  6  Q.  B.  D.  Q7,  followed.— O^a^Zop 
▼•  Centred  Queenaland  Meat  Export  Co.,  q.b.d.  621 — 
25  Q.  B.  D.  230;  62  L.  T.  834. 

4.  Landlord  and  tenant — Compenaation  for  quit- 
ting—  Valuation — Execution — Arbitration  Act,  1889 
(52  <ft  53  Vict.  c.  49),  M.  12,  27.— An  agreement  made 
between  the  purchaser  of  a  close  of  land  and  the  tenant, 
who  was  a  nurseryman  and  market  gardener,  provided 
that  the  tenant  should  give  up  possession  before  the 
expiration  of  his  lease,  and  that  the  amount  of  com- 
Sensation  to  be  paid  to  him  (a)  in  respect  of  such 
giving  up  possession,  (6)  in  respect  of  various  plants 
and  shrubs  taken  by  the  purchaser,  should  be  deter- 
mined by  two  named  arbitrators,  one  of  whom  was  a 
seedsman  and  the  other  a  market  gardener,  and,  in 
case  of  dispute,  by  an  umpire  to  be  appointed  by  the 
arbitrators. 

The  arbitrators  diifered,  and  the  amount  of  com- 
pensation was  assessed  by  an  umpire  appointed  by 
them. 

Held,  that  this  was  a  valuation,  and  not  an  award, 
and  that  the  tenant  was  therefore  not  entitied  to  issue 
execution  under  the  Arbitration  Act,  1889. — In  re 
Hammond  and  Waterton*a  Arbitration,  q.b.d. — 62 
Ii.  T.  808. 

5.  Partnerahip^-Diaaolution — Stay  of  proceedinga. 
— ^The  plaintiff  claimed  an  account  of  the  dealings 
between  himself  and  the  defendant  under  articles  of 
partnership,  and  to  wind  up  the  partnership.  The 
defendant  moved  to  stay  further  proceedings  in 
tbe  action,  and  for  a  reference  to  arbitration  of  all 
matters  in  dispute  under  a  clause  in  tbe  articles. 


The  court  ordered  the  motion  to  stand  over  till  tbe 
Btrial  of  the  action. — Joplin  v.  PoatUthwaite,  oh.d. 
|[XAT,J.— 61L.T.  629. 

6.  Stay  of  proceedings — THacrtAion  of  eour^^Arhi* 
tration  Ad,  1889  (52  A  53  Vict.  c.  49),  aa.  4,  19.— 
The  court  has  a  discretion  under  section  4  of  the 
Arbitration  Act,  1889,  as  to  staying  legal  proceedings 
commenced  by  one  of  the  parties  to  an  instrument  of 
submission  to  arbitration  against  the  other  party,  and 
will  not  stay  proceedings  where  the  question  to  be 
decided  is  a  question  of  law  only. — In  re  CarliaU, 
CUgg  V.  Clegg,  oh.d.  nob.,  j.  638—44  Gh.  D.  200  ; 
59  U  J.  Oh.  520  ;  62  L.  T.  821. 

7.  Stay  of  proceedinga — Injunction — Partnerahip — 
Judicature  Act,  1873  (36  <£;  37  Vict.  c.  66),  a.  25  (8). 
-^ArUMtion  Ad,  1889  (52  &  53  Vict.  c.  49),  a.  12. 
— Partnership  articles  provided  that,  in  case  any  dis- 
pute should  arise  between  the  three  partners  relating 
to  the  partnership,  they  should  forthwith  each  nomi- 
nate a  referee,  and  that  the  referees  should  determine 
all  matters  in  dispute,  or,  in  default  of  agreement^ 
appoint  an  umpire.  Questions  arose,  and  two  of  the 
partners  appointed  referees  to  '*  settie  and  determine 
all  questions,  disputes,  differences,  and  matters  that 
may  be  in  dispute  or  difference "  between  the  part- 
ners. The  third  partner  objected  that  there  was  no 
point  in  dispute  within  the  clause.  He  asked  for  in- 
formation as  to  the  alleged  differences,  and  was  told 
that  particulars  would  be  furnished  at  the  proper 
time.  He  now  moved  to  restrain  his  partners  from 
proceeding  with  the  arbitration  flnally,  or  until  they 
had  specified  what  disputes  they  wished  to  refer,  or 
that  he  might  be  at  liberty  to  revoke  the  submission 
to  arbitration. 

Held,  that  the  court  had  jurisdiction  to  grant  the 
injunction,  but  that  an  arbitration  without  particulars 
and  without  the  consent  of  the  plaintiff  would  be 
merely  futile ;  and  that  there  was  no  ground  for  re- 
straining the  proceedings. — Farrar  v.  Cooper,  oh.i>. 
XBK.,  J.  410—44  Gb.  D.  323  ;  52  L.  J.  Oh.  506 ;  62 
L.  T.  528. 

See  also  Bdildino  Sooibtt,  1,2;  Laxdlobd  Ain> 
TxNANT  (Irbland),  3  ;  Lands  Glauses  Gonsolioation 
Act,  1 ;  Scotland,  Law  of,  1. 

ABTI8ANS*  DWELLINGS  AGTS.— See  Landlord  and 
Tbnant,  5  ;  LioHT,  1. 

ASSAULT. — See  Gbiminal  Law,  2,  3  ;  Husband  and- 
WiFB»  1 ;  Justicb  op  thb  Pbacb,  3,  4. 

ASSIGNMENT.— See  Bankbuptot,  1,  27,  30,  31; 
Ohosb  in  AonoN ;  Dbbd,  1 ;  Landlord  and  Tbnant, 
6  ;  PARTNBR9HIF,  1 ;  Patent,  1,  4  ;  SoLioiTOR,  1 ; 
Vendor  and  Purchaser,  6. 

ATTAOHMENT  :— 

1.  Contempt  of  court  —  Judicial  separation  — 
Molestation  by  respondent.  —  A  wife  molested  her 
husband  after  he  had  obtained  a  decree  of  Judicial 
separation. 

Held,  that  the  wife  could  not  be  attached  for  con- 
tempt of  court. — Smith  ▼.  Smith,  f.d.  &  a.d. — 59  L.  J. 
P.  D.  &  A.  15. 

2.  Contempt  of  court  ^^  Newapaper — Company — 
Examination  of  vfiineaa — Coata — Companiea  Act,  1862 
(25  A  26  Vict.  c.  89X  s,  115.~Publication  of  examina- 
tions talcen  under  section  115  of  the  Gompanies  Act, 
1862,  is  a  contempt  of  court. 

A  company  in  liquidation  brought  an  action  against 
A.  and  others.  A.  was  examined  under  section  115  of 
the  Gompanies  Act,  1862.  B.,  who  was  the  printer 
and  publisher  of  a  newspaper  in  which  was  published 
what  purported  to  be  an  account  by  A.  of  what  had 
occurred  during  the  examination,  was  ignorant  of 
tbe  contents  of  the  newspaper. 
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Held,  that  B.  was  responsible  for  the  oontempt  of 
oonrt,  and  must  pay  thA  oosts  of  a  motion  to  commit 
him. — American  Ewchange  Co.  ▼.  QiUig,  ob.d.  sti.,  j. 
— 68  L.  J.  Oh.  706. 

3.  Divorce ^^ Permanent  maintenance^^ Non^pay^ 
mmt, — ^The  court  will  not  grant  an  attachment  for 
non-compliance  with  an  order  for  payment  of  per- 
manent maintenance.-^Pe  Lossy  v.  De  Lossy ,  f.d.  & 
A.D.  511—15  P.  D.  115 ;  62  L.  T.  704. 

4.  Oamishee  order — Bankruptcy  dividend — Order 
on  official  receiver-^Banhruptcy  Act,  1888  (46  <£;  47 
Vict.  c.  52),  ss.  58.  125— Ord.  45,  r.  1.— A  dividend 
payable  in  a  bankruptcy  cannot  be  attached  in  the 
hands  of  the  official  receiver  to  answer  a  judgment 
obtained  against  the  creditor  to  whom  it  is  payable. — 
Prout  V.  Gregory,  q.b.d.  204.— 24  Q.  B.  D.  281 ;  59 
L.  J.  Q.  B.  118. 

5.  Judgmentdehtcr—Committal^IkbtorB  Act',  1869 
32  <feS3  Vict.  c.  62),  s.  ^Sheriffs  Act,  1887  (50  &  61 
let.  c.  55),  8.  14  (1)  (c). — ^A  judgment  debtor,  against 

whom  a  committal  order  has  been  made  under  section 
5  of  the  Debtors  Act,  1869,  is  not  entitled,  on  his 
arrest,  to  claim  to  be  taken  to  a  safe  and  oonvenient 
dwellkig-house  for  twenty-four  hours  before  being 
taken  to  prison,  since  such  a  committal  order  is  not 
an  "attachment  for  debt"  within  the  meaning  of 
section  14  (1)  (c)  of  the  Sherifes  Act,  1887. 

Decieion  of  tbe  Qaeen's  Bench  Dividon  (37  W.  B. 
798,  23  a  B.  D.  373)  affirmed.— JfifcAeZZ  t.  Simpson, 
C.A.  565—25  a  B.  D.  183  ;  59  L.  J.  Q.  B.  355. 

6.  Notice  of  motion — Non-appearance — Ord.  44,  r. 
2  ;  ord.  67,  r.  4. — The  defendant,  a  trustee,  had  not 
entered  an  appearance,  and  the  writ  and  statement  of 
claim  had  been  filed.  An  order  that  the  defendant 
should  pay  money  into  court  within  eeven  days  had 
been  served  personally  upon  the  defendant,  and  was 
not  obeyed.  Notice  of  motion  for  leave  to  issue  a  writ 
of  attachment  had  been  filed. 

Held,  that  the  filing  of  the  notice  was  sufficient 
service. — Morris  ▼.  Fowler,  ch.d.  chi.,  j.  522—44 
Ob.  D.  151 ;  59  L.  J.  Oh.  407 ;  62  L.  T.  758. 

7.  Trustee  —  Breach  of  irust  —  Bankruptcy  — 
DeUors  Act,  1869  (32  d:  33  Vict,  c  62),  s.  4— 
Bankruptcy  Ad,  1888  (46  <ft  47  Vict.  c.  52),  s. 
9. — By  an  order  made  on  the  6th  of  April,  1889, 
the  defendant  was  directed  as  trustee  to  pay  two 
sums  of  cash  into  court  on  or  before  the  6th  of  May. 
He  did  not  comply  with  the  order.  On  the  13th  of 
May,  1889,  a  receiving  order  was  made  against  him 
on  his  own  petition,  and  he  had  not  obtained  his  dis- 
charge. The  plaintifEd  moved  for  liberty  to  issue  a 
writ  of  attachment  against  him,  the  notice  of  motion 
being  dated  the  22ud  of  April,  1890. 

Held,  that  the  property  and  person  of  the  debtor 
were  protected  by  section  9  of  the  Bankruptcy  Act, 
1883,  and  the  court  had  no  jurisdiction  to  direct  a 
writ  of  attachment  to  issue  against  him. — Simes  v. 
Newhery,  oh.i>.  kbx.,  j.  570. 

8.  Trustee — Breach  of  trust — *'  Possession  or  eon^ 
trcV —Debtors  Act,  1869  (32  A  33  Vict.  c.  62),  s.  4, 
suh'sedion  3. — Trustees  and  executors  improperly  sold 
certain  bonds,  part  of  their  testator's  estate,  which 
they  had  appropriated  to  answer  a  certain  legacy.  In 
an  action  by  ttie  legatees  to  compel  the  trustees  to 
make  good  the  value  of  these  bonds,  an  inquiry  was 
directed  as  to  what  was  their  market  price  on  the  day 
of  the  judgment,  and  the  trustees  were  ordered  to  pay 
to  the  plaintifta  within  a  specified  time  the  ralue  as 
ascertained.  The  value  of  the  bonds  had  increased 
between  the  date  of  their  sale  and  the  date  of  the 
judgment.  The  money  not  having  been  paid,  the 
plamttffs  moTed  for  leave  to  issue  a  writ  of  attachment 

against  the  trustees. 


Held  (following  Onmin  t.  Tv/Uiberrsm,  Vi 
SOLICZTOBS'  JOTTBNAL,  44,  W.  N.,  1887,  p.  201),tlist 
the  sum  ordered  to  be  paid,  so  far  aa  it  reprsseatedtiie 
difference  between  the  Talne  of  the  bonds  on  the  day 
they  were  sold  and  their  market  prioe  on  tiis  diy  of 
the  judgment,  had  never  been  "  in  the  posseHloBot 
under  the  control"  of  the  defendants  vitiiin  ths 
meaning  of  section  4  (3)  of  the  Debtors  Act,  1867, 
and  that  payment  could,  therefore,  not  be  enforosd  by 
attachment. — Walker  y.  WaUcer,  CH.n.  btl,  j.  766. 

See  also  Banxbuptct,  6,  18;  Ha.bia8  Oobpvi; 
FfiACTiOB  (InxLAim),  2. 

ATTEMPT.— See  Ordcikal  Law,  4. 

ATTESTATION.— See  Bill  of  Sals,  1,  14;  WxLi,  51 

ATTORNMENT.— See  Mohtgaqb,  2. 

ArOTIONEEB.— See  Mobtoaqb,  5. 

/UTHOB.— See  Gofybight. 

AVEx       E.— See  Shipfino,  26. 

AWARD.— See  Abbitratiok,  2,  3;  Lakdlobd  asd 
Tbxant  (Ibbland),  3  ;  LA2n>s  Clausbs  OomoLTOAiioi 
Act,  1. 

BAILMENT.— See  Estoffbl. 

BANKER:— 

1.  Bank  Charier  Ad,  1844  (7  &  8  Vid.  c  3S),  i.  23 
— Country  hahk-^Oompensation — Transfer  of  M- 
ness, — A  bank  entitled  to  compensation  from  the  Bask 
of  England  under  section  23  of  the  Bank  Ohartec  Act, 
1844,  does  not  lose  such  right  bj  an  amalgamatko 
with  other  bankp,  nor  by  a  change  of  its  plaee  of 
business.— Capital  and  Counties  Bank  v.  BoMkof 
England,  «i.b.d.— 61  L.  T.  616. 

2.  Bank  of  England-^Transfer  of  sfocfc-reiw«qf 
in  common — BegistroAion — Mandamus— 5  <fc  6  ir.4 
M.  c  20,  s.  Id-^National  Debt  Act,  1870  (33  ^  34 
Vict.  c.  71),  ss.  1,  22.— A  transfer  of  stock  into  tbe 
joint  names  of  a  corporation  and  an  individosl  crflsta 
a  tenancy  in  commou,  and  not  a  joint  ten8aoy,sBd 
therefore,  by  virtue  of  sections  1  and  22  oC  tiie 
National  Debt  Act,  1870,  the  Bank  of  Englsod  ii 
under  no  obligation  to  register  suoh  transfer.— law 
Guarantee  and  Trust  Socidy  ▼.  Bank  of  En^aadf 
ft.B.D.  493— 24  Q.  B.  D.  407;  62  L.  T.  496. 

3.  Dtposit—Negotiable  instrumentt.-^li  is  the  duty 
of  a  banker  who  makes  advances  to  a  stockbroker  oa 
thesecnxityof  negotiable  instruments  payable  to  bean 
to  inquire  into  the  stockbroker's  title.— ^tnunoa^  f. 
London  Joini'Stock  Bank,  CH.n.  xbb.,  j.— 62  U  T. 
427. 

4.  Intered — Contrad  implied — OverdrafL^k.  hsd 
been  in  the  habit  of  overdrawing  his  accouot  with  )m 
bankers,  and  the  bankers  in  furnishing  accounta  to  A. 
used  to  charge  him  with  compound  interest  on  the 
overdrafts  with  half-yearly  rests  in  Uarcfa  uA 
September.  A.  died  in  December,  1880,  and  st  his 
death  the  period  for  capitalizing  the  interest  eoneBt 
from  the  last  statement  of  accounta  had  not  snind. 

Held  {diss.  Harrison,  J.),  that  the  bank  were  entitl«l 
to  charge  A.'s  executor  with  six  years'  simple  intawj 
on  the  amount  due  at  A.'s  death  until  paid.— f  fw^"^ 
Brink  of  Ireland  v.  aHeiUy,  a.B.i>.  (Ir.)-2«  I«.  *• 
Ir.  313. 

See  also  Gift,  2  ;  Savings  Bank. 

BANKBUPTOY  :— 

Act  of  Banxbuptot —  _, 

1.  Assignment  for  benefit  of  ereditors^In/er^ 

diredion-^'Bankruptcy  Act,  1883  (46  A  47  FAl  «• 

62).  f.  4  (1)  (a)  {b).-On  the  S2nd  of  Noveaher  • 

debtor,  at  the  instance  of  his  creditors,  gave  bj  ktt> 


Weekly.Beporwr,  Sept.  6, 1190.] 
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an  authority  to  an  auctioneer  whom  he  had  instructed 
to  Bell  certain  furniture  and  efleote,  which  constituted 
practically  the  whole  of  his  property,  to  pay  the  pro- 
ceeds of  sale  Into  a  bank  to  the  joint  account  of 
certain  persons,  who  were  to  hold  it  for  the  benefit  of 
his  creditors. 

Held,  that  there  was  not  an  act  of  bankruptcy 
within  section  4  (1)  (a)  of  the  Bankruptcy  Act,  1883, 
ainoe  the  conveyance  or  assignment  there  mentioned 
must  be  a  formal  conveyance  or  assignment  by  deed, 
and  did  not  include  any  dealing  with  the  property  by 
agreement  or  declaration  of  trust. 

Dedsiou  of  the  Queen's  Bench  Division  (38  W.  B. 
368)  reversed. — Ex  parte  May^  In  re  Spackmanf  aA« 
497—24  Q.  B.  D.  728 ;  59  L.  J.  O.  B.  306 ;  62  L.  T. 
849. 

2.  Suspension  of  paymenU'-^Notice^'Bankrupicy 
Ad,  1883  (46  dt  47  Vid.  c.  52),  s.  4  (1).— A  notice 
by  a  debtor  to  Lis  creditors  that  he  is  about  to  suspend 
payment  of  his  debts  is  not  an  act  of  bankruptcy 
Tmless  it  is  unqualified  and  unconditional,  and  unless 
an  ordinary  man  of  business  would  understand  from 
•it  that,  if  the  creditors  nvould  not  accept  less  than 
what  was  due  to  him,  the  debtor  would  have  no 
alternative  but  to  suspend  payments. 

A  trader  sent  the  following  notice  to  his  creditors : 
**  Being  unable  to  meet  my  engagements  as  they  fall 
due,  I  invite  your  attendance  at  a  meeting,  when  I  will 
anbmit  a  statement  of  my  position  for  your  considera- 
tion and  decision." 

Held  (Fry,  L.J.,  diss.),  that  the  debtor  had  not 
committed  an  act  of  bankruptcy.— /n  re  Orook,  Ex 
parte  Crook,  aA.— 24  Q.  £.  D.  320. 

3.  Tender  of  debt — Refusal — Petition — Receiving 
order— Bankruptcy  Act,  1883  (46  &  47  Viet,  c.  52),  0. 
4  (1)  (g). — ^After  an  act  of  bankruptcy  a  debtor  ten- 
dered to  one  creditor  payment  of  his  debt,  but  the 
creditor  refused  to  receive  it,  and  subsequently  joined 
in  a  bankruptcy  petition  presented  agsiost  the  debtor, 
upon  which  a  receifing. order  was  made.  The  debtor 
appealed  againct  the  receiving  order,  on  the  ground 
that,  by  reason  of  the  tender,  there  was  no  good 
petitioning  creditor's  debt. 

Held,  that,  at  the  time  when  the  tender  was  made, 
an  act  of  bankruptcy  having  been  committed  by  the 
debtor,  of  which  the  creditor  bad  knowledge,  he  was 
justified  In  refusing  to  accept  payment,  and  the  re- 
ceiving order  was  rightly  made. — Ex  parte  Lowe,  In 
re  Lowe,  q.b.d.,  bkct.  560—62  L.  T.  263. 

AdJ  UDICATION 

4.  Partnership — CompoaHion  —  Bankruptcy  (/re- 
Zand)  Act,  1857  (20  <fc  21  Vict.  c.  60),  ss.  343,  353.— 
Three  partners  presented  a  petition  for  arrangement, 
and  offered  to  their  creditors  a  composition  for  both 
their  joint  and  their  separate  liabilities.  The  pro- 
posals of  one  of  the  debtors  were  not  accepted. 

Held,  that  the  three  partners  were  rightly  adjudi- 
cated bankrupts. — In  re  Lore,  c.a.  (Jr.) — 23  L.  B.  Ir 
365. 

Appsal — 

5.  "  Criminal  cause  or  matter " — Committal  for 
contempt —  Wilful  failure  to  deliver  property  to  the 
trusteeSankruptcy  Act,  1883  (46  (fe  47  Vict,  c  52), 
M.  24  (4),  104  (2)— t^udtco^ure  Act,  1873  (36  <fe  37 
Vict,  c.  66),  s,  47. — A  bankrupt  is  entitled,  under 
section  104  (2)  of  the  Bankruptcy  Act,  1883.  to 
appeal  to  the  Court  of  Appeal  against  an  order  for 
committal  for  contempt  of  court  for  wilful  failure  to 
deliver  up  to  the  trustee  property  forming  part  of  the 
bankrupt's  estate. — In  re  Ashwin,  Ex  parte  Ashwin, 
C.A.-25Q.B.D.  271. 

6.  Jurisdiction — Three  orders  made  in  county  court 
-^One  notice  of  appeal  and  one  deposit — B'ees — Bank" 


rupiey  Act,  1883  (46  <fe  47  Vict.  c.  52),  s.  89— Banib- 
ruptcy  Rules,  1886,  r.  131.— On  appeal  to  the  county 
court  judge  from  the  rejection  by  the  trustee  of  three 
proofs  tendered  against  the  bankrupt's  estate,  three 
orders  were  drawn  up  affirming  the  trustee's  rejection. 
An  appeal  was  brought  from  the  decision  of  the 
county  court  judge  to  the  Divisional  Court  in  Bank- 
raptcyi  only  one  notice  of  appeal  being  duly  stamped 
and  one  deposit  lodged  on  the  appeal. 

Held,  that  the  court  could  not  hear  the  appeal 
until  the  additional  payments  had  been  made,  and 
that  the  case  must  stand  over  in  order  that  the 
necessary  requirements  might  be  complied  with.— 
Ex  parte  Smith,  In  re  Smith  A  8)ns,  q.b.d.  719. 

7.  Notice  —  Receiving  order  —  Official  receiver  — 
Bankruptcy  Rules,  1886,  r.  134— Ord.  58,  rr,  2,  16  ; 
ord,  64,  r.  7. — Where  the  ground  of  an  appeal  is  that 
no  receiving  order  ought  to  have  beeu  made,  service 
of  notice  of  appeal  need  not  be  made  on  the  official 
receiver,  nor  need  he  be  brought  before  the  court  in 
any  way. — Ex  parte  Harris,  In  re  Harrii,  aA.  195. 

8.  Notice -^Receiving  order  —  Official  receiver^ 
Bankruptcy  Rules,  1886,  rr.  130, 134— Ord.  58,  rr. 
2,  15. — In  all  cases  of  appeals  against  receiving 
orders,  notice  of  appeal  must  be  served  on  the  official 
receiver  within  twenty-one  days. — Ex  parte  Webber, 
In  re  Webber,  o.a.  195—24  Q.  B.  D.  813. 

9.  Notiee^Serviee  by  post— Ord,  58,  r.  2— Bank- 
rujioy  Rules,  1886,  rr.  130,  132.— A  notice  of 
appeal  in  bankruptcy  did  not  reach  the  respondent 
till  after  the  expiration  of  twenty-one  days  from  the 
date  of  the  order,  though  it  was  posted  before  the 
twenty-one  days  had  expired. 

Held,  that  the  service  was  too  late. — Ex  parte 
Cochrane,  In  re  Faukoner,  «.b.d.,  bkct. — 61  L.  T. 
56. 

10.  Stay  of  proceedings— Discretion  of  registrar'^ 
Bankruptoy  Act,  1883  (46  A  47  Vict,  c.  52),  si.  7  (4), 
95, 97. — A  judgment  debto^  cannot,  on  the  ground  that 
an  appeal  from  such  jucigment  is  pending,  claim  a 
stay  of  bankruptcy  proceedings  for  the  judgment  debt 
as  of  right,  as  a  stay  on  such  grounds  is  entirely  in 
the  discretion  of  the  registrar  under  section  7  (4)  of 
the  Bankruptoy  Act,  1883. 

The  presentation  of  a  bankruptcy  petition  in  a 
wrong  court  by  inadvertence  will  not  invalidate  the 
jurisdiction,  as,  by  section  97  of  the  Bankruptcy  Act, 
1883,  when  read  with  section  95,  the  proceedings  can 
be  removed  into  the  proper  court. 

Ex  parte  May,  33  W.  B.  598,  14  Q.  B.  D.  37, 
approved. — Ej}  parte  Ball,  In  re  French,  ca.  52— 
24  Q.  B.  D.  63;  62  L.  T.  93. 

Composition— 

11.  Instalment^Action  by  creditor — Injunction — 
Bankruptcy  (Ireland)  Act,  1872  (35  &  36  Vict,  c,  58), 
s.  66. — A  oompositiou  being  payable  by  instalments,  a 
creditor  brought  an  action  on  his  original  debt, 
alleging  that  an  instalment  was  unpaid.  The  debtor, 
alleging  that  the  creditor  had  purposely  kept  out  of 
the  way  of  payment,  applied  for  an  injunction  to  stay 
tho  action. 

The  court  ordered  the  issue  of  fact  to  be  tried 
before  itself.- /n  re  L,,  bxct.  (Jr.)— 23  L.  B.  Ir.  528. 

D18CHABOB — 

12.  Condition — Consent  to  Judgment-^  Bankruptcy 
Act,  1883  (46  &  47  Vict,  c  62),  s.  28  (6).— In  im- 
posing as  a  condition  of  granting  a  bankrupt  his 
discharge  that  he  shall  consent  to  judgment  being 
entered  against  him  for  the  balance  of  the  provable 
debts  under  section  28  (6)  of  the  Bankruptoy  Act, 
1883,  the  court  ought  to  have  regard  to  public 
morality  and  to  the  interests  of  the  public  generally. 
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and,  unless  the  court  finds  a  man  in  receipt  of  an 
income  which  is  more  than  snffloient  to  keep  his 
family  in  the  enjoyment  of  the  ordinary  necessities  of 
life  according  to  their  station,  or  unless  it  is  satUfled 
that  he  is  likely  to  succeed  to  property,  it  is  not  a 
wise  proceeding  to  grant  an  order  of  discharge  subject 
to  such  a  condition. 

In  1886  a  bankrupt,  who  had  previously  been  em- 
ployed as  an  assistant  to  a  linendraper,  took  over  the 
business  of  a  chemical  manufactory,  which  he  carried 
on  until  1888,  when  he  became  bankrupt.  On  appli- 
cation by  the  bankrupt  for  his  discharge,  the  official 
receiTcr  reported  that  he  had  continued  to  trade  after 
knowing  himself  to  be  insolTcnt,  and  had  brought  on 
his  bankruptcy  by  rash  and  hazardous  speculations, 
and  the  county  court  Judge  granted  the  discharge  on 
condition  that  the  bankrupt  should  consent  to  judg- 
ment being  entered  against  him  for  the  sum  of 
£4»038,  being  the  amount  of  the  unsecured  debts 
proTable  under  the  bankruptcy  unsatisfied  at  the  date 
of  the  order,  with  costs,  such  Judgment  to  remain  in 
force  until  all  the  creditors  had  been  paid  5s.  in  the 
pound  on  their  debts.  The  bankrupt  appealed  against 
this  order,  it  being  stated  that  he  was  a  married  man 
with  four  children,  and  that  his  present  earnings  only 
amounted  to  £150  a  year,  with  no  prospect  of  an 
increase. 

Held,  that  the  order  of  the  county  court  ought  to 
be  Taried,  and  that  a  proper  order  under  the  circum- 
stances would  be  that  the  discharge  of  the  bankrupt 
be  suspended  for  three  years.— £"0;  parte  ShaMeton^ 
In  re  ShacMtion^  a.B.D.,  bkot.  288. 

13.  Discretion  of  court — Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  B8,  24,  28  (2),  (3),  (5),  (6).— The 
court  is  entitled,  in  exercising  its  discretion  as  to  the 
granting  of  an  order  of  discharge  to  a  bankrupt  under 
section  28  (2)  of  the  Bankruptcy  Act,  1883,  to  take 
into  consideration  any  conduct  of  the  bankrupt  con- 
nected with  or  relevant  to  the  bankruptcy,  and  is  not 
limited  to  the  matters  mentioned  in  section  28  nor 
section  24. 

Judgment  of  the  Queen's  Bench  Division  (38  W.  R. 
429)  affirmed.— ^sc  parte  Jonee,  In  re  Jonea ;  Ex 
parte  Gonstahle,  In  re  Barker,  g.a.  609—25  Q.  B.  D. 
285 ;  59  L.  J.  Q.  B.  331. 

14.  Liquidation — Close — Resolution — Registration 
-^Bankruptcy  Rules,  1870,  r,  303— BanArupicy  Act, 
1869  (32  &  33  Vid.  c.  71),  a.  125  {10)-^ Bankruptcy 
Discharge  and  Closure  Act,  1887  (50  <fc  51  Viet.  c.  66). 
s,  2.~In  1882  a  debtor  presented  a  petition  which 
resulted  in  a  liquidation  by  arrangement,  and  in  1884 
resolutions  were  passed  at  a  meeting  of  creditors 
closing  the  liquidation  and  refusing  the  debtor  his 
discharge.  In  1889  a  further  meeting  of  creditors 
was  held,  at  which  the  debtor  obtained  a  resolution 
granting  him  his  discharge,  and  he  applied  to  the 
county  court  registrar,  under  section  125  (10)  of  the 
Bankruptcy  Act,  1869,  to  register  the  resolution. 

Held,  that  the  registrar  was  right  in  refusing  to 
register  the  resolution,  and  that  the  proper  course  was 
for  the  debtor  to  apply  for  bis  discharge  under  section 
2  of  the  Bankruptcy  Discharge  and  Closure  Act,  1887. 
—Ex  parte  Bart,  In  re  Hart,  q.b.d.,  bkcy.,  32—58 
L.  J.  Q.B.  440;  61  L.  T.  256. 

15.  Refusal— Misconduct — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  28  (3).— The  officisl  receiver 
reported  that  a  bankrupt  had  committed  offences 
under  section  28  (3)  of  the  Bankruptcy  Act,  1883 ; 
that  he  had  occupied  a  fictitious  residence,  and  filed 
a  petition  himself  when  he  knew  that  a  creditor's 
petition  had  been  filed;  that  he  had  traded  with 
spurious  bills  of  exchange;  and  that  he  had  asked 
his  brother  to  put  in  a  false  proof. 


Held,  that  the  bankrupt's  dischaige  wasrigbttjte. 
fused.— JEbs  parte  Cook,  In  re  Gook,  q.b.d.,  but.— 
61  L.  T.  335. 

16.  RefusalSfcond  application— Bankruptof  Ad, 
1883  (46  &  47  Vict.  c.  52),  ss,  28,  104.-1!  a  biak- 
rupt  whose  application  for  his  discharge  hss  been 
refused  makes  a  second  application  for  it,  rash  ip- 
plication  should  be  by  way  of  review,  and  the  bnk- 
rupt  must  make  out  a  primd  fade  case.— iSs  foU 
Lloyd,  In  re  Lloyd,  a.B.D.,  bkct.— 62  L,  T.  866. 

17.  Suspension— Bankruptcy  Ad,  1883  (46  k  47 
Vid.  c.  52),  s.  28.— A  bankrupt  was  repoTted  by  the 
official  receiver  to  have  committed  two  offeness  amisr 
section  28  of  the  Bankruptcy  Act,  1883.  He  «m  rs- 
ceiving  a  small  salary. 

Held,  that  the  bankrupt's  discharge  should  bs  im- 
pended for  three  years. — Ex  parte  Freeman,  In  \n 
Freeman,  q.b.d.,  bkcy.— 62  L.  T,  367. 

EXAICINATION — 

18.  Non*aUendance  of  debtor — Warran^NdHot^ 
Sertfiee— Bankruptcy  Ad,  1883  (46  &  47  VicLe.i%\ 
ss,  25,  28, 142— Bankruptcy  Rules,  1886^  rr.  9S,  185, 
186. — A  copy  of  the  order  appointing  a  tisie  and  plsse 
for  holding  the  public  examination  which,  by  role  IM 
of  the  Bankruptcy  Rules,  1886,  the  official  reoriTer  ii 
required  to  serve  on  the  debtor,  need  not  be  penomHy 
served  ;  and  if  a  debtor,  to  whom  a  copy  of  the  orfer 
has  been  sent  by  registered  letter,  neglects  to  ttUoA 
his  public  examination,  a  warrant  may  beiasaedforhii 
arrejt.— j&aj  parte  Official  Receiver,  In  re  McGraik, 
Q  B.D.,  BKOT.,  416—24  Q.  B.  D.  466;  62  U  T.  Ut 

Pbtition— 

19.  Amendment— Ad  of  bankruptcy— Bankrufiqi 
Ad,  1883  (46  di  47  Vicf.  c.  52),  s.  4.— A  btnfaaptej 
petition  was  presented  against  E.  L.  whieh  slkged 
"that  the  said  E.  L.  within  tbreo  months  befoie  tbe 
date  of  this  petition  has  committed  the  fnllowisg  let 
of  bankruptcy — namely,  non-compliance  with  t 
bankruptcy  notice  issued  out  of  this  court  on.  the  Uth 
day  of  May,  1890,  and  duly  served  upon  the  wd 
E.  L.  on  the  13th  day  of  the  said  month."  Objectios 
was  taken  by  the  debtor  that  the  act  of  bankraptsj 
was  not  sufficiently  alleged  upon  the  f see  o(  tiM 
petition.  The  registrar  upheld  the  objection,  and  tb« 
creditor  appealed. 

Held  (allowing  the  appeal),  that  the  registrar  oi^ 
to  have  amended  the  petition,  and  heard  the  ass  ob 
the  merits,  and  that,  as  that  had  not  been  done,  the 
case  must  go  back  to  him. — Ex  parte  ConstaUe,  /are 
Lorrimar,  a.B.D.— 62  L.  T.  943. 

19a.  Notice — Interest  on  judgment  deU^Bankruplef 
^c<,  1883(46  «fr  47  Vid,  c  52),  s.  4^BaMkn^ 
Rtdes,  1886,  r.  136.— Where  a  creditor  seeks  to  inwi 
bankruptcy  notice  on  a  judgment  debt,  be  is  ea^Qd 
to  add  to  the  judgment  debt  the  interest  which  hu 
accrued  due  upon  it,  and  to  have  a  bankraptey  sotiei 
issued  for  the  full  AmoixnU— Ex  parte  Hasluck,  I«re 
Lehmann,  q.b.d.— 62  L.  T.  941. 

19b.  SuhstituUd  service— Debtor  out  ofthejtms^ 
tion— Bankruptcy  Rules.  1886,  rr.  141,154*151- 
Bule  154  of  the  Bankruptcy  Roles,  1886,  vbich  pi»- 
vides  for  the  substituted  service  of  a  bsnkmpt^ 
notice  or  petition  where  the  debtor  is  keeping  9et  « 
the  way  to  avoid  personal  service,  applies  to  t 
case  where  the  debtor  has  gone  out  of  the  jarisdiebM 
for  that  purpose. 

Fry  V.  Moorf,  37  W.  E.  565,  23  Q,  B.  D.  395,  d* 
tinguiahed.— ffa?  parte  Urquhart,  In  re  Urqukart, 
CJL.  612—24  Q.  B.  D.  723 ;  59  L.  J.  a  B.  364. 

Proop — 

20.  Contingent  liability — Annuity— Limi^^  <y  .^fj 
for  refection  by  trustee— Assent  to  crtditwtl  «ft^ 


Weekly  Reporter,  S«pt.  6. 1890.] 

17 


Bankruptcy* 


DIGEST. 


Bankruptcy. 


18 


of  proof-^Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c. 
58),  8, 37,  schedule  11,  r.  2— BanArtiptcy  Eulee,  1886, 
rr.  219,  228.— On  the  22nd  of  May,  1885,  proofe 
were  put  in  bj  A.  Y.  against  the  estates  of  J.  D.  and 
M.  D.  for  £240  (being  arrears  of  an  annuity  of  £120 
a  month  arising  out  of  a  ootenant  by  J.  D.  and  M.  D. 
to  pay  the  same),  and  for  £1,000,  the  estimated  ?alue 
of  the  annuity  for  the  residue  of  A.  Y.'s  life. 

A.  y.  was  seYenty-foor  years  of  age,  and  on  the 
80th  of  September,  1885,  she  died. 

On  the  7th  of  January,  1890,  both  proofs  were 
zejected  by  the  trustee  to  the  extent  of  £5,920,  on 
the  ground  that  the  annuity  was  determined  by 
A.  T.'s  death.    On  motion  to  reTerse  this  decision, 

Held,  that  the  trustee's  caloulation  was  correct ; 
that  he  tad  not  assented  to  the  creditors'  estimate  of 
the  annuity ;  and  that  the  proofs  must  be  rejected  to 
the  extent  he  had  named. 

Held,  further,  where  a  creditor  sends  in  a  proof 
for  a  contiugent  liability,  and  also  estimates  the  Talue 
of  such  liability  for  the  purposes  of  proof,  the  trus- 
tee is  not  bound,  if  he  dissent  from  the  proof,  to  reject 
it  in  twenty-eight  days  under  rule  228. — Ex  parte 
Vavghan^a  Execuiors,  In  re  Dodda,  q.b.d.,  bxcy. — 
59  L.  J.  Q.  B.  403,  62  L.  T.  837: 

2K  Partnerihip'-' Proof  by  partner. — A  partner- 
ship between  A.  and  B.  was  dissolved,  B.  receiving  a 
sum  of  £11,642,  which  he  left  on  mortgage.  B. 
afterwards  became  bankrupt,  his  debts  being  £23,700 
and  his  assets  £3,842.  Joint  creditors  of  the  old  firm 
proved  for  £7,000  against  B.'s  separate  estate. 

Held,  that  A.  could  not  prove  against  B.'s  estate  for 
£11,642. — Exparte  Hindf  In  re  Hind,  a.B.D.,  bkot. — 
62  L.  T.  327. 

22.  Secured  creditor  —  Company  —  ArticUa  of 
aaaociation — Lien  on  aharea-^Bankruptcy  Act,  1883, 
M.  6,  168.— A  limited  company  presented  a  petition  in 
bankruptcy.  The  debtor  had  obtained  judgment 
against  a  registered  shareholder  in  the  company 
declaring  that  the  latter  was  a  trustee  of  some  of  his 
shares  for  the  debtor.  The  articles  of  association 
gave  the  company  a  first  and  paramount  lien  on  all 
shares  lor  all  money  due  to  the  company  from  the 
registered  holders  or  other  persons  for  the  time  being 
entitled  to  them. 

Held,  that  the  company  had  no  lien  for  debt  due, 
and  was  not  a  secured  creditor. — Ex  parte  Mexican 
Santa  Barbara  Mining  Co,,  In  re  Perkina,  o.a.  710 — 
24  a.  B.  D.  613 ;  59  L.  J.  Q.  B.  226. 

23.  Surety ^Right  of  aureiy  to  prove  before  pay^ 
ment — Pracdce— -Bankruptcy  Act^  1883  (46  «  47 
Vict.  c.  52),  e.  37.— Under  the  provisions  of  section 
37  of  the  Bankruptcy  Act,  1883,  the  surety  of  a 
bankrupt  is  entitled  to  prove  against  the  bankrupt's 
estate,  although  he  has  not  paid  the  debt  for  which  he 
is  liable. — Ex  parte  Delmar,  In  re  Herepath  db  DeU 
mar,  qb.d.  752. 

Rbceivino  Obdbb — 

24.  Domicil — DweUing-houee  in  England — Single 
creditor  —  Stay  of  proceedings  ^^  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  6  (1)  (d).— A 
debtor,  a  Frenchman  domiciled  in  France,  and 
having  apartments  in  Paris,  against  whom  a  judg- 
ment had  been  obtained  in  France  by  an  English 
creditor,  which  judgment  had  not  been  satisfied, 
came  to  London  to  conduct  an  action  upon  an 
entirely  distinct  claim  against  the  same  creditor.  He 
rented  per  month  five  furnished  rooms  on  different 
floors  in  a  house  occupied  by  an  agency  office  on  the 
ground  floor,  and  the  lessor  retained  another  room  for 
his  own  use.  He  brought  his  wife  and  some  servants, 
and  stayed  for  three  months.  After  the  date  of  the 
laaue  of  the  writ  in  the  second  action  the  creditor 


brought  an  action  in  this  country  against  the  debtor 
to  enforoe  the  French  judgment.  He  obtained 
judgment,  and  upon  the  failure  of  the  debtor  to 
comply  with  a  bankruptcy  notice,  presented  a  petition 
against  him.  The  debtor's  action  against  the  creditor 
was  still  pending,  and  the  debtor  alleged  that  there 
was  no  other  creditor  than  the  petitioner,  and  that 
there  were  no  assets.  The  registrar  made  a  receiving 
order. 

Held,  that  the  debtor  had  '*a  dwelling-house  in 
England  "  within  the  meaning  of  section  6  (1)  (d)  of 
the  Bankruptcy  Act,  1883,  and  that,  if  he  had  such  a 
dwelling-house  within  a  year  of  the  date  of  the 
presentation  of  the  petition,  no  extent  of  the  time  of 
such  occupation  was  necessary  to  make  him  liable  to 
bankruptcy  prooeedingp. 

Held,  further,  that  there  was  no  principle  of  law 
that  the  fact  of  there  being  no  other  creditor  and  no 
assets  must  be  a  bar  to  bankruptcy  proceedings ;  that 
such  facts  must  be  shown  upon  the  examination  of  the 
debtor,  and  not  upon  the  making  of  the  receiving 
order ;  and  that  such  facts  and  the  fact  of  other  legcd 
proceedings  being  pending  were  merely  grounds  for 
the  exercise  of  the  registrar's  discretion. — Ex  parte 
Baird,  In  re  Hecquard,  ca.  148—24  Q.  B.  D.  71. 

25.  Foreign  bankruptcy--- Stay  of  proceedinga.-^ 
A  firm  had  its  head  office  in  Paris,  and  a  branch 
office  in  London.  The  partners  were  adjudicated 
bankrupts  in  France,  and  a  syndic  was  appointed  to 
administer  the  estate.  A  bankruptcy  petition  was 
afterwards  presented  in  England,  and  an  interinh 
receiver  was  appointed.  There  was  no  evidence  as 
to  the  domicil  of  the  debtors,  but  two  of  them 
resided,  and  had  assets,  in  England. 

Held,  that  the  receiving  order  was  rightly  made, 
and  that  the  foreign  bankruptcy  was  no  ground  for 
ordering  a  stay  of  proceedings. — Ex  parte  Bermanos, 
In  re  Chale,  o.a.— 24  Q.  B.  D.  640;  59  L.  J.  a  B. 
254 ;  62  L.  T.  781. 

26.  Solicitor  —  CounseVa  fees.  —  On  application 
by  a  barrister  for  an  order  that  the  trustee  in  bank- 
ruptcy of  a  solicitor  might  be  directed  to  pay  conn* 
sel's  fees  alleged  to  have  been  received  by  him  in 
respect  of  the  bankrupt's  bills  of  costs  as  a  solicitor 
in  certain  matters,  it  was  contended  that  payments 
had  been  made  by  the  bankrupt  to  the  applicant  on 
general  account,  which  included  the  fees  claimed,  and 
also  that  an  agreement  had  been  come  to  between  the 
trustee  and  the  clients,  whereby  a  lump  sum  was 
accepted  in  settlement  of  the  bills  of  costs,  exclusive 
of  fees  to  counsel. 

Held,  that  the  matter  must  be  referred  to  the 
registrar  to  Inquire  what  fees  had  been  received  by 
the  trustee,  and  whether  any  of  such  fees  had  been 
paid  by  the  bankrupt  to  the  applicant  either  specifi- 
cally or  generally,  the  applicant  to  be  at  liberty^  on 
the  registrar's  finding,  to  raise  before  the  court  the 
question  whether  it  was  competent  for  the  trustee  to 
enter  into  an  arrangement  with  a  client  of  the  soli- 
citor to  receive  a  less  sum  than  was  claimed  by  a  bill 
of  costs  after  deducting  counsel's  fees. — Ex  parte 
Colguhoun,  In  re  OH  ft,  q.b.d,,  bxcy,  688. 

Thustbjj — 

27.  Afttr~acquired  property—' Assignment  by  bank* 
rupt—Bankruptcy  Act,  1883  (46  &  47  Vict,  c.  52),  s. 
44. — All  transactions  entered  into  by  a  bankrupt  after 
his  bankruptcy  with  any  person  dealing  bond  fide 
with  him  for  value,  before  the  trustee  intervenes, 
withr  respect  to  his  after-acquired  property,  whether 
with  or  without  knowledge  of  the  bankruptcy,  are 
valid  against  the  trustee. 

An  undischarged  bankrupt,  having  brought  an 
action  for  the  wrongful  conversion  of  certain  gooda 
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aoqnired  by  him  daring  the  bankraptoy,  assigned  the 
oanse  o(  aotion  for  Talae  to  the  plaintiif,  who  knew 
that  he  was  an  nndischarged  bankrupt.  The  bank- 
rupt reoovered  a  verdict,  and  before  the  money  was 
paid  OTer  the  plaintiff  gave  notioe  that  he  claimed  the 
money  under  the  assignment.  The  trustee  in  bank- 
ruptcy also  claimed  It. 

Held,  that  the  assignment,  being  lend  fide  on  the 
part  of  the  plaintiff,  and  having  been  completed 
before  the  trustee  interfened  to  claim  the  money,  was 
Talid  as  against  the  trustee. — Cohen  ▼.  MUchell,  o.a. 
551—25  Q.  B.  D.  262. 

28.  Chose  in  aotion— TTiW — Executory  interest — 
BUh  of  Sale  Act,  187S  (41  ^fe  42  Vict,  c  31),  se.  3,  4. 
— A.  by  his  will  gave  his  wife  the  right  of  possession 
and  enjoyment  of  all  his  pictures  daring  her  life,  and, 
subject  to  this,  bequeathed  the  pictures  to  his  son,  T., 
•for  his  absolute  use  and  benefit.  T.  afterwards 
ezeouted  a  mortgage  assigning  all  his  interest  under 
his  father's  will  in  the  money,  hereditaments,  and 
premises  thereby  devised  and  bequeathed,  expectant 
on  his  mother's  death.  T.  was  afterwards  adjudi- 
cated a  bankrupt. 

Held,  that  T.'b  interest  in  the  pictures  was  a  eho$e 
in  action f  and  did  not  pass  to  the  trustee  in  bankruptcy. 
'•"Ex  parte  Singleton,  In  re  Tritton,  a.B.D.,  bkcy. — 61 
L.  T.  301. 

29.  Compromise — Committee  of  inspection — Z)i«- 
sentient  creditors — Resolution''' Bankruptcy  Act,  1883 
(46  &  47  Vid,  c.  62),  as,  57,  89.— A  compromise 
agreed  upon  by  the  trustee  in  respect  of  a  claim 
made  against  the  bankrupt' s  estate  was  approved  by 
the  committee  of  inspection,  but,  at  a  subsequent 
general  meeting  of  the  creditors,  a  resolution  was 
passed  refusing  to  accept  the  compromise.  The  trus- 
tee applied  to  the  court  for  leave  to  carry  out  the 
compromise,  notwithstanding  the  resolution. 

Held,  that,  the  resolution  of  the  creditors  having 
been  passed  bond  fide,  and  with  a  view  to  their  own 
intereets,  the  compromise  ought  to  be  abandoned. — 
Ex  parte  Hurllatt,  In  re  Ridgway,  q.b.o.,  bkct.  432 
—62  L.  T.  647. 

30.  Disclaimer — Lcaw— Assignment — Mortgage — 
BanJeruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  55.— 
Where  the  owner  of  leasehold  premises,  burdened 
with  onerous  covenants,  assigns  such  premises  by  way 
of  mortgage  for  the  whole  of  the  residue  of  the  term 
granted  by  the  lease,  and  subsequently  becomes  bank- 
rupt, the  equity  of  redemption  which  vests  in  the 
trustee  in  bankruptcy  is  not  property  burdened  with 
onerous  covenants  within  section  55  of  the  Bankruptcy 
Act,  1883,  and  an  application  for  leave  to  disclaim  the 
lease  need  not  be  made  by  the  trustee. — Ex  parte 
Board  of  Trade,  In  re  Gee^  q.b.d.,  bkcy.  143—24 
Q.  B.  D.  65 ;  59  L.  J.  Q.  B,  16 ;  61  L.  T.  645. 

31.  Disclaimer-^ Lectee  -^Mortgage —  Suh^demise-^ 
Assignment  by  mortgagee  to  trustee  for  himself-^Ex' 
clMion  of  mortgagee  and  his  assignee — Bankruptcy 
Act,  1883  (46  di  47  Vict.  c.  52),  s.  55,  subsection  (6). 
— Where  a  mortgagee  by  sub-demise  has,  after  the 
bankruptcy  of  the  lessee,  assigned  his  mortgage  to  a 

-  trustee  for  himself,  he  is  still  liable  to  have  an  order 
made  against  him  at  the  instance  of  the  lessor  under 
section  55,  sub-section  (6),  of  the  Bankruptcy  Act, 
1883,  excluding  him  from  ah  interest  in,  and  security 
upon,  the  demised  property,  unless  he  elect  to  take 
an  order  vesting  the  property  in  him,  subject  to  the 
bankrupt's  liabilities  in  respect  thereof  at  the 'date  of 
the  filing  of  the  petition. 

8uch  an  assignment  in  trust  is,  as  between  the 
mortgagee  and  the  landlord,  absolutely  void. — 
Ex  parte  Hepburn,  In  re  Smith,  o.a.  74i. 


See  also  Adkinistbation,  6,  11 ;  Attaghxbr,  4,7 ; 
Bill  op  Sale,  11;  Ooexs,  4,  6,  16;  Coustt  Oodh, 
7a;  Criminal  Law,  6 ;  Ikjtjkctiox,  1;  Monoiai, 
10;  Sheripp,  2;  Shippiho,  19;  Soucitob,  8,  «; 
Will,  17,  18. 

BETTING. — See  Gaiono  ;  LicsirsBD  Ho^jbs,  2. 

BILL  of  EXCHANGE  :— 

Evidence^Fraud— Burden  of  proof— BiUs  oflm- 
change  Ad,  1882  (45  A  46  Furf.  c.  61),  s.  30(1).- 
Under  section  30  (2)  of  the  BUla  of  Ezobsnge  Aot, 
1882,  the  onus  is  on  the  owner  of  a  IraudaleDtly- 
negotiated  bill  to  prove,  not  only  that  he  has  aetuUf 
given  value  for  the  bUl  subsequently  to  the  sUegsd 
fraud,  but  that  he  gave  suoh  Talue  in  good  iaitb 
vrithout  notice  of  the  fraud. — Taitham  v.  Hcifar, 
<i.B.D.  109—23  Q.  B.  D.  345 ;  58  L.  J.  Q.  B.  43«. 
See  also  Fromissobt  Notb,  2. 

BILL  of  LADING.— See  Shippiwo,  1.  2,  21—23. 

BILL  of  SALE:— 

1.  AtUstation-^Desoription  of  witness— Addrm-- 
BilU  of  Sale  Act,  1882  (45  &  46  Tie*,  c.  43),  M.  «- 
10,  schedule.— A.  bill  of  sale  which  does  not  eontiii 
both  the  address  and  the  description  of  the  witasa 
attesting  the  bill  of  sale  is  not  *<  made  ia  aoooidiim 
with  the  form  in  the  sohednle  "  annexed  to  ttie  BOk 
of  Sale  Act,  1882,  and  is  void. — Parsons  v.  Bm^ 
CouUonY.  Dickson,  c.A.  388—25  Q,  B.  D.  110;  59 
L.  J.  Q.  B.  189 ;  62  L.  T.  479. 

2.  Chattels— Insufficiency  of  description  of  ekMs 
— Statutory  /orm.— Stock  comprised  in  a  bill  of  Mb 
had  been  described  in  the  schedule  to  the  bOl  y 
follows :— **  Roan  horse,  *  Drummer,'  "  "  brown  mm 
and  foal,"  •'  three  rave  carts." 

Held,  that  the  horse  and  mare  were  suffldesflj 
specified  within  the  requirements  of  the  Bills  of  Sib 
Acts,  and  that,  in  the  absence  of  evidence  showiig 
want  of  identification  of  the  particular  carts,  the  ei- 
pression  "  three  rave  carts "  wonld  be  a  safflcbstiy 
specific  description. 

Carpenter  v.  Deen,  23  Q.  B.  D.  566,  and  Jf«  t. 
Banner,  36  W.  E.  115,  20  Q.  B.  D.  114,  dUtingulihsi 
—Hickley  v.  Greenwood,  q.b.d.  686—25  Q.  B.  D.  J77. 

3.  Chattels  real— Statutory  form— Bills  of  Ssb 
Act,  1882  (45  &  46  Vid.  c,  48),  «.  9.— A  biU  of  Mb 
had  been  drawn  mainly  in  the  form  set  out  is  tte 
schedule  of  the  Bills  of  Sale  Act,  1882,  but  to  "ill 
and  singular  the  several  chattels  and  things  ipedfl* 
cally  described  in  the  schedule  "  there  had  been  sM 
the  words  ••  together  with  all  tenant-right,  vsluitwo, 
and  goodwill,  tillages,  and  interest  of  the  mortgagor 
in  a  certain  farm,  and  these  interests  were  fartto 
specified  in  the  schedule,  together  vrith  variooi  p«- 
sonal  chattels. 

Held,  that  the  document  was  void  as  a  WIl  of  Mb. 
on  the  ground  that  it  was  not  drawn  in  tlie  itattttoiy 
form,  and  had  not  the  same  legal  effect,  siaoe  it  «• 
eluded  chattels  real  in  the  security,  whereas  th«  Bull 
of  Sale  Acts  only  contemplate  advances  on  theMOOB^r 
of  chattels  personal.  ^  ... 

Ex  parte  Byrne,  86  W.  B.  128,  20  Q.  B.  D.  W 
distinguished,- CocArana  ▼.  EntwisUe,  ci.  587— » 
Q.B.  D.  116;  6:«  L.  T.  852. 

4.  Mortgage  —  Judgment — Priority,-^ ^  ^'''^ 
mortgaged  a  house  with  trade  fixtures,  afterwuw 
executed  a  bill  of  sale  of  the  chattels  on  the  P"""* 
including  the  trade  fixtures.  The  chattels  and  ta» 
fixtures  were  taken  in  execution. 

Held,  that  the  grantee  of  the  bill  of  «««  «■ 
entitled  to  the  goods  as  against  the  execution  crediW- 
—  Usher  v.  Martin,  q.b.d.— 24  Q.  B.  D.  272 ;  59  U^. 
Q.  B.  11  ;  61  L,  T.  778. 
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5.  Rtgiitraiiofi — Affidavit— Deicription  of  grantor 
^BilU  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
«.  10—BilU  of  8aU  Ad,  1882  (45  ft  46  Vict.  e. 
43),  0.  11.— The  grantor  of  a  bill  of  sale  had 
deaoribed  himaelf  in  the  afflda? it  as  "  residing 
at  20,  ATingtoD-gro^e,  in  the  hamlet  of  Penge, 
in  the  county  of  Sarrey."  In  the  bill  of  sale  he  was 
described  as  "of  20,  Ayington-groye,  and  of  72, 
Beckenham-road,  both  in  the  hamlet  of  Penge,  and  of 
100,  High- street,  Oroydon,  all  in  the  county  of 
Sarrey.'*  The  grantor  had  offloea  at  all  three  places, 
but  he  resided  only  at  the  first.  The  goods  scheduled 
in  the  bill  of  sale  were  distributed  among  all  three 
placea. 

Held,  that  the  grantor  was  sufiAciently  deso  ribed  in 
the  affidavit.  —  Oreenham  ▼.  OMld,  a.B.D.  94—24 
Q.  £.  D.  29  ;  61  L.  T.  563. 

6.  Regiatration — A  ssumed  name--'  Grantor  giving  hill 
ofeale  in  asiumed  name  hy  which  he  waa  known — Billa 
of  SaUAct,  1878  (41  (k  42  VicL  c.  31),  0.  10,  auJhaadion 
2. — ^The  grantor  of  a  bill  of  sale  gave  the  same  under 
an  assumed  name,  the  only  name  by  which  the 
grantees  of  the  bill  of  sale  knew  the  grantor,  and 
this  assumed  name  was  the  name  by  which  the  grantor 
was  known  in  the  neighbourhood  for  some  three  years, 
and  under  which  he  had  carried  on  buaipess  for  that 
time,  and  the  bill  of  sale  was  registered  in  the  assumed 
name.  Judgment  had  been  previously  obtained  by 
other  persons  against  the  grantor  under  another  name. 

Held,  that  the  bill  of  sale  was  duly  registered  under 
anb-section  2  of  section  10  of  the  Bilh  of  Sale  Act,  1878, 
and  was  valid,  as  It  waa  registered  in  the  name  by 
which  the  grantor  was  known  and  recognized  at  the 
time,  and  the  section  does  not  secessatily  require  a  bill 
of  sale  to  be  executed  and  reg  istered  in  the  real  name 
of  the  grantor. — Central  Bank  of  London  v.  Eawkina, 
Q,B.D.— 62  L.  T.  901. 

7.  Regittration — Building  agreement — Mortgage — 
Fotoer  of  entry— Billa  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  8.  ASilla  of  Sale  Act,  1882  (45  &  46 
Vict,  c,  43),  f.  8. — By  a  mortgage  deed  the  plaintiff 
assigned  to  the  defendants  certain  land,  and  buildings 
in  course  of  erection  thereon,  *' and  also  all  bricks, 
timber,  slates,  and  other  building  materials  which  may 
at  any  time  hereafter  be  brought  by  or  for  the 
mortgagor  into  the  said  premises  for  completing  the 
buildings."  The  plaintiff  covenanted  that  all  saoh 
building  materials  should  be  considered  as  immediately 
attached  to,  and  forming  part  of,  the  fee  simple  of 
snch  premises ;  none  were  to  be  removed  without  the 
concurrence  of  the  mortgagees ;  and,  in  default  of  com- 
pletion of  the  premises  to  the  satisfaction  of  the 
mortgagees,  a  power  to  enter,  seize,  and  take  posses- 
sion of  all  such  building  materials  was  given  to  them. 
Power  was  further  given  to  the  mortgagees,  in  caee  of 
default  by  the  mortgagor,  to  sell  all  or  part  of  the 
premises,  and  all  building  materials,  bricks,  timber, 
Ac.,  standing  and  being  thereon,  or  on  any  part  thereof, 
either  together  or  in  parcels. 

Held,  that,  as  the  deed  gave  a  power  to  sell  the 
building  materials,  independent  of  the  powers  of  entry 
and  of  taking  possession  of  the  premises,  and  exercis- 
able without  the  latter  powers  being  exercised,  it  was 
an  assurance  of  personal  chattels,  or  a  licence  to  take 
possession  of  personal  chattels  as  security  for  a  debt, 
within  the  meaning  of  section  4  of  the  Billa  of  Sale 
Act,  1878,  and  was  a  bill  of  sale,  and  void  under 
section  8  of  the  Bills  of  Sale  Act,  1882,  for  want  of 
registration  in  respect  ct  the  personal  chattels  com- 
prised ihorein. —Climpaon  ▼•  Oolea,  q.b.d.  110 — 23 
Q,  B.  D.  345 ;   58  L.  J.  Q.  B.  432;  61  L.  T.  116. 

8.  Rfgiairation — Cdlateral  aecurify — Li/e  ineur^ 
Ofice  policy — After-acquired  property — Billa  of  Sale 
Act,  1878  (41  &  42  Vict  c.  31),  a.  10— Billa  of  Sale 


Act,  1882  (45  ft  46  Vict.  c.  43),  a.  4.  — By  a 
registered  bill  of  sale  the  grantor  assigned  as  security 
for  a  loan  **  all  and  singular  the  several  chattels  and 
things  described"  in  the  annexed  schedule,  which 
described  the  chattels  as  '*  twenty-one  milch  cows " 
on  the  grantor's  farm,  and  *'  all  goods,  chattels,  and 
effects  in  or  upon  *'  the  premises  belonging  to  him. 
As  a  collateral  security  he  deposited  with  the  grantee 
a  policy  of  insurance  on  his  own  life,  but  there  was  no 
memorandum  of  deposit,  and  the  bill  of  sale  did  not 
refer  to  the  policy.  The  grantor  afterwards  sold 
some  of  the  cows,  and  bought  others. 

Held,  (1)  that  the  policy  of  insurance  did  not 
require  registration  as  a  part  of  the  bill  of  sale; 
(2)  that  the  bill  of  sale  did  not  extend  to  any  property 
afterwards  brought  upon  the  farm;  (3)  (Lopes,  Ii.J., 
dissenting)  that  the  words  "  twenty- one  miloh  cows  ^* 
were  not  a  sufficient  description  of  the  chattels. 

Judgment  of  Charles,  J.,  reversed. — Carpenter  ?. 
Been,  o.a.— 23  Q.  B.  D.  566  ;    61  L.  T.  860. 

9.  Regiatraiion^^Dehenture — Incorporated  company 
—Billa  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  aa.  4, 
^— Billa  of  Sale  Act  (1878)  Amendment  Act,  1882  (45 
ft  46  Vict,  c.  43),  aa,  3,  17.*— Debentures  of  an  incor- 
porated company  are  not  bills  of  sale  which  require 
registration  under  the  Bills  of  Sale  Act,  1878,  and  are 
specially  exempted  under  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882. — Read  v.  Joannon,  q.b.d.  734 
—25  Q.  B.  D.  300. 

10.  Regiatration— Execution  creditor — BUla  of  Sale 
(Ireland)  Act,  1879  (42  <fe  43  Vict.  c.  7),  a.  8.— In 
1883  a  partnership  between  A.  and  B.  was  dissolved 
by  deed.  A.  assigned  to  B.  the  premises,  stock-in- 
trade,  and  goodwill  in  consideration  of  an  annuity  of 
£400  for  his  life.  B.  covenanted  to  pay  the  annuity, 
which  was  made  a  first  charge  on  the  premises,  stock- 
in-trade,  capital,  and  goodwill.  Power  of  distress 
and  entry  for  arrears  of  the  annuity  was  reserved  to 
A.,  with  a  further  power  if,  after  B.'s  death,  the 
annuity  should  be  sixty  days  in  arrear,  for  A.  to  sell 
the  premises,  stock-in-trade,  and  goodwill,  and  pay 
thereout  the  debts  due  on  account  of  the  business, 
including  the  money  due  for  the  annuity,  and  to 
retain  one-half  the  surplus  for  his  own  benefit,  and  to 
pay  the  other  half  to  B.'s  executors  or  administrators, 
the  annuity  thereupon  to  cease.  The  deed  was  not; 
registered  as  a  bill  of  sale.  In  1887  B.  executed  a 
trust  deed  for  the  benefit  of  his  creditors.  He  died  in 
1888.  In  1889  the  stock  and  goods  on  the  premises 
were  seized  by  the  sheriff  in  an  action  in  which  the 
firm  were  defendants. 

Held,  that  the  deed  was  not  void  against  the 
execution  creditor. — Cranfield  v.  Cranfield,  v.a  (Ir.) 
—23  L.  B.  Ir.  555. 

11.  Regiatration'-- Hiring  agreement — Bankruptcy 
—Billa  of  Sale  Act,  1878  (41  A  42  Vict,  c.  3l) 
a.  A—BilU  of  Sale  Act,  1882  (45  &  46  Vict,  c, 
43),  a.  8.  —  In  1887  a  dissolution  of  partnership 
was  agreed  upon  between  the  bankrupt  and  J.  F.  W., 
who  had  previously  carried  on  business  together  as 
saw  mill  proprietors,  and,  iu  order  to  provide  the  sum 
of  £365  required  to  pay  out  the  retiring  partner,  the 
bankrupt  applied  to  W.  W.,  his  partner's  brother,  who 
was  a  solicitor,  to  advance  him  £650.  An  agreement 
was  come  to  between  the  bankrupt  and  W.  W.,  by 
which  the  bankrupt  sold  to  W.  W.  certain  of  his 
machinery  in  consideration  of  £650.  The  machinery 
was  to  remain  in  the  possession  of  the  bankrupt  upon 
certain  terms,  and  the  £650  was  to  be  repaid  by  instal- 
ments extending  over  ten  years.  A  receipt  was  given 
by  the  bankrupt  for  the  £650,  which  was  specified  to 
be  in  full  payment  for  the  engine,  boiler,  and 
machinery  agreed  to  be  sold  at  that  price  on  the  ter- 
mination of  the  partnership,    and   a   hire-purchase 
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agreemeDt  was  drawn  ap,  purporting  to  be  mide 
between  W.  W.,  called  the  "  owner/*  and  the  bank- 
rupt, called  the  "  hirer/*  whereby  the  said  machinery 
was  let  to  the  bankrupt  upon  the  terms  and  conditions 
therein  specified.  Keither  the  receipt  nor  the  hiring 
agreement  were  registered  under  the  Bills  of  Sale  Acts, 
and,  the  bankrupt  hafiiig  filed  his  petition,  the 
machinery  was  claimed  by  his  trustee  as  forming 
part  of  the  bankrupt's  estate. 

Held,  that  there  was  no  document  which  required 
to  be  registered  as  a  bill  of  sale,  and  that  the  trustee 
was  not  entitled  to  the  proceeds  derived  from  the  sale 
of  the  machinery. — Ex  parte  OollinSy  In  re  Yarrow, 
QB.D.,  BKOT.  175—59  L.  J.  Q.  B.  18  ;  61  L.  T.  642. 

12.  Regiitration^Hiring  agreement-^ Lic«nee  to 
take  po$B9BBion—BilU  of  Sale  Act,  1878  (41  &  42 
Vict,  c  31),  s.  4. — A  transaction  purported  to  be  a 
sale  by  delivery  of  certain  goods  for  value,  followed 
by  an  agreement  in  writing,  under  which  the  goods 
were  let  on  hire  by  the  alleged  purchaser  to  the 
alleged  vendor,  with  power  to  the  alleged  purchaser 
to  retake  possession  on  the  happ3niog  of  certain 
events.  The  real  nature  of  the  transaction  was  one 
of  loan  upon  the  security  of  the  goods,  and  njt  a 
bond  fide  sale  and  hiring. 

Held,  that  the  court  was  not  precluded  by  the  form 
of  the  document  from  Inquiring  into  the  real  nature 
of  the  traneaction,  and  that  the  alleged  hiring  agree- 
ment was  a  bill  of  sale,  it  being  a  "  licence  to  take 
po8P68sion  of  personal  chattels  as  security  for  a  debt  '* 
within  eection  4  of  the  BIUm  of  Sale  Act,  1878. 

Ex  parte  Gollifu,  In  re  Yarrow,  38  W.  R.  175,  not 
followed. — Ex  parte  Official  Receiver,  In  re  Wateon, 
C.A.  567—25  Q.  B.  D.  27 ;   59  L.  J.  Q.  B.  394. 

IS.  Begietration — Hiring  agreement^-' Receipt  and 
inventory— BilU  of  Sale  Act,  1878  (41  A  42  Vict.  e. 
-31).  s.  4— Bt7/«  of  SaU  Act,  1882  (46  #  46  Vict.  c. 
43),  f.  8. — A  sheriff  having  seized  the  plaintiff's  goods, 
4in  order  was  made  by  consent  giving  the  sheriff  power 
to  sell  them  by  private  contract  to  the  defendants.  The 
^oods  were  sold  for  the  amount  of  the  execution  debt ; 
the  money  was  paid,  and  a  receipt  with  an  inventory 
sent  by  post.  On  the  same  day  the  defendants  let  the 
^oods  to  the  debtor's  wife  on  a  hiring  agreement. 
The  debtor  became  bankrupt,  and  his  trustee  claimed 
the  goods.  The  receipt  and  inventory  were  not  regis- 
tered. 

Held,  that  the  documents  did  not  require  registra- 
tion under  the  Bills  of  Sale  Act ;  and  tbat  the  trustee 
was  not  entitled  to  the  goods. — Jonee  v.  Tower 
Furnishing  Co,,  a.B.n.— 61  L.  T.  84. 

14.  Registration — Namea  ofatieeling  voilnesBes-^In' 
tereat'-Dille  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43), 
s.  10. — A  bill  of  sale  purported  to  assigu  the  goodf 
^ecified  in  the  schedule  as  security  for  a  loan  o£  £50 
and  interest  at  the  rate  of  £17  lOs  for  three  years, 
the  grantor  covenanting  to  pay  the  principal  and 
interest  in  thirty-six  equal  instalments  of  £1  17d.  6i., 
commencing  from  the  date  of  the  instrument.  The 
addresses  and  description  of  the  attesting  witnesses 
were  not  stated  iu  the  bill  of  sale,  but  were  stated 
in  the  affidavit  filed  with  the  registrar. 

Held,  that  the  bill  of  sale  was  voii  (1)  for  not 
specif  jing  the  rate  of  interest ;  (2)  for  not  stating  the 
addresses  and  descriptions  of  the  attesting  witnesses. 
'^Blankenatein  v.  liobertaon,  q.b,d. — 24  Q.  B.  D. 
543;  59L.  J.  Q.B.  315. 

15."  True  owner  " — Partnership —  Undividtd  moiety 
^Bills  of  Sale  Act,  1882  (45  &  46  Yict,  c.  43).  s. 
5. — The  words  "  true  owner  "  in  section  5  of  the 
Bills  of  Sdle  Act,  1882,  are  used  iu  their  natural, 
and  not  iu  an  artificial  sense,  and  a  man  does  not 
«ease  to  bs  the  true  owner  of  personal  chattels  within 


the  meaning  of  that  section  because  they  maj  be 
subject  to  some  lien  or  equitable  right. 

In  1885  the  bankrupts  commenced  to  carry  oa 
business  in  partnership,  and  in  1888  a  bUl  of  sals  was 
executed  by  the  elder  partner,  with  the  ooose&t  of 
the  younger,  upon  partnership  property  as  security  for 
an  advance  for  partnership  pnrpoeea.  This  bill  of  isle 
was  set  aside  by  the  county  oemrt  judge,  ou  the 
ground  that  the  grantor  was  not  the  **  true  owner"  of 
either  the  whole  or  a  moiety  of  the  goods  speeifled  hk 
the  schedule  within  section  5  of  the  Bills  of  8ile  Act, 
1882,  and  the  bill  of  sale  holder  was  ordsrsd  to 
repay  the  value  of  the  goods  to  the  trustee  in  baak- 
ruptcy. 

Held,  that  the  county  court  Judge  was  wrong  is 
ordering  the  bill  of  sale  holder  to  pay  bade  the  wfadi 
of  the  money ;  that  the  grantor  was  the  true  ownsr 
of  his  moiety  of  the  goods ;  and  that  the  bill  of  ssle 
holder  was  entitled  to  retain  one- half  of  the  sMaey 
realized*— £ris  parte  BameU,  In  re  Tampliu,  ojji., 
BKOT.  351—59  L.  J.  a  B.  194 ;  62  L.  T.  264. 

See  also  Banxbuftot.  28  ;  Gift,  1 ;  Laxdlobd  aid 
Tbnakt,  3 ;  Mobtoaqb,  2. 

BOND. — See  AniiDnsTBATiON.  6,  7 ;  Ohauitt,  4. 

BONUS.— Sae  Income  Tax,  6;  SBmncsNT,  13. 

BBEAOH  of  TRUST.— See  AnACHicnrT,  7,  8 ;  OaiBirr, 
4 ;  Limitations,  Statdtbs  of.  4 ;  Tkitstbb,  5. 

BRIDGE  .—See  Chabity,  3;  Railway,  2. 
BRITISH  GUIANA.— See  Guiana,  Law  of. 

BUILDING  SOOIETY  :— 

1,  Arbitration-^ Diapu'^e — Retiring  m«m&er.— B/ s 
rule  of  a  benefit  building  society  It  was  provided  tlist 
every  dispute  between  the  society  and  any  member  on 
which  the  decision  of  the  board  should  not  be  dssoe^ 
satisfactory  should  be  settled  by  a  reference  to  srbi- 
tration,  pursuant  to  the  Building  Sooieties  Act,  1874; 
that  five  arbitrators  should  bo  elected  by  the  mem- 
bers at  a  geaeral  meeting,  and  in  each  case  of  dispats 
the  names  of  three  arbitrators  should  be  selectei  bj 
lot  out  of  the  five  as  the  persons  to  decide  the  dispate. 
A  dispute  having  arisen  between  a  member  who  lisd 
given  notioe  of  withdrawal  and  tbe  society  as  to  ths 
amount  whioh  the  member  was  entitled  to  recsivs  oa 
withdrawal,  the  member  brought  an  action  agaiosttke 
society  to  enforce  his  claim.  A(ter  the  writ  had  been 
issued,  the  society,  for  the  first  time,  elected  lira 
arbitrators  pursuant  to  the  rule,  and  toolc  oat  a  sam- 
mons  to  stay  all  further  proceedings  in  the  action,  sod 
to  have  the  matter  in  dispute  referred  to  arbitration. 

Held,  that,  as  no  arbitrators  had  been  deetei  it 
the  time  of  the  issue  of  the  writ,  the  action  bad  beea 
properly  commenced,  and  that  tha  society  could  not, 
after  litigation  had  been  thus  commenced,  have  the 
matter  in  dispute  referred  to  arbitration. — Christie  t. 
Northern  Goun'.iea  Building  Society,  cn.n.  vom.,  t- 
280—43  Gb.  D.  62  ;  69  L.  J.  Cti.  210 ;  61  L.  T.  796. 

2.  Arbitration — Dispute'^  Withdrawing  menher^ 
Alteration  of  rulea.-^ln  1SS3  the  plaintiff  became  a 
member  of  a  building  society,  and  in  1887  bs  gave 
notice  of  withdrawal.  After  his  notioe  the  society 
was  incorporated  under  the  Building  Societies  Act, 
1874,  the  rules  were  altered,  and  a  certiflcite  o( 
registration  was  granted.  The  original  roles  had 
provided  for  additions,  repsals,  alteratioot,  sad 
amendment  of  the  rules.  The  amended  rales  pro- 
vided that  all  disputes  with  members  shooli  bs 
referred  to  arbitration. 

Held,  that  the  dispute  between  the  society  and  the 
plaintiff  must  be  referred  to  arbitratiou.— Aiviei  t. 
Chatham  Ptrmanent  Building  Society,  q.b.o.^1 
L.  T.  630. 
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3.  Ultr^  ▼ire0~>/Mfec(ora — Power  to  make  advane$e 
on  equitable  mortgage  of  leateholdi — Advaneee  on 
ieeurity  of  UaeehM  eoUiery ^Negligence — BuUding 
Sodetiei  Act,  1874  (37  ft  38  Viet.  c.  42),  $$.  12,  IS, 
25.— The  rnles  of  a  beneflb  building  Booiety  profided 
(a)  that  the  directors  should  not  be  answerable  for  the 
insaffldenoy  in  title  of  any  security  unless  the  loss 
should  happen  through  their  own  neglect,  and  that 
none  of  the  directors  should  be  answerable  for  tlte 
acta  or  default  of  the  others  ;  (6)  that  the  funds  of 
the  sodety  should  be  applied  at  the  discretion  of  the 
board  in  making  advances  to  members  on  legal  ox 
eqxdtable  mortgage  of  leasehold  property. 

The  directors  advanood  £25,000  to  J.  upon  a  second 
mortgage  of  a  leasehold  colliery,  taldng  also  as  a 
collateral  security  a  charge  upon  a  beneficial  interest 
under  a  trust  of  personal  estate.  The  adyance  was 
made  upon  a  valuation  and  report  of  a  competent 
surveyor  selected  by  the  chairman  out  of  five  names 
submitted  by  the  borrower. 

The  chairman  took  an  active  part  in  the  inquiry 
into  the  nature  and  value  of  the  security,  but  the 
other  directors  acted  simply  in  good  faith  on  the 
materials  submitted  to  them. 

Held,  (1)  that  the  advance  on  the  security  of  the 
leasehold  colliery  was  not  uUrd  vires  of  either  the 
socaiety  or  the  directors  ;  (2)  that  the  directors  were 
not  guilty  of  negligence  in  acting  on  the  surveyor's 
report  and  taking  a  second  mortgage  as  the  principal 
security;  (3)  that  the  directors  had  also  power  by 
implication  to  redeem  the  first  mortgage  and  to  enter 
inCo  possession  of  the  mortgaged  property  and  pay  the 
rent  and  the  proper  expenses  to  maintain  and  work 
the  colliery  without  rendering  themselves  personally 
liable  therefor. 

Small  V.  8mith\  10  App.  Oae.  119.  and  Royal  Bank 
of  Indians  ease,  L.  R.  4  Gb.  App.  252,  explained. — 
Sheffield  and  South  Yorkshire  Permanent  BuUding 
Society  v.  Aizlewood,  ch.d.  sti.,  j.— 44  Gb.  D.  412 ;  59 
li.  J.  Oh.  34;  62L.  T.  678. 

4.  Ultiil  vires — Investment — Trust  funds — Truit 
Investment  Act,  1889  (52  ft  53  Vict.  c.  32),  ss.  3,  5,  6.— 
rbe  funds  of  a  building  society  which  are  invested  in 
Lhe  name  of  the  society,  or  in  the  names  of  trustees 
who  have  no  power  of  investment,  but  are  trustees  for 
bhe  society  acting  under  the  direction  of  the  board  of 
lirectors,  are  not  within  the  Trust  Investment  Act, 
1889. — In  re  National  Permanent  Mutual  Building 
Society,  cu.n.  nor.,  j.  475—43  Ob.  D.  431 ;  59  L.  J. 
Jb.  403  :  62  L.  T.  596. 

5.  Ultfi  lireS'-^Mortgage^^Suhrogation — Building 
U^eties  Act,  1874  (37  ft  38  Vict.  c.  42),  i.  15  (2).— 
Jnder  section  15  (2)  of  the  Building  Societies  Act, 
874,  the  amount  for  the  time  being  secured  to  a 
uilding  society  by  mortgages  from  its  members  is 
ot  limited  to  the  principal  moneys  thereby  secured, 
ut  includes  also  all  such  other  sums  as  at  the  date 
t  borrowing  may  be  due  in  respect  of  interest, 
nee,  or  otberwise,  and  instalments  not  then  accrued, 
nt  secured  by  the  mortgages  and  outstanding. 

Money  was  borrowed  ultrd  vires  by  a  building 
>ciety  and  applied  in  advancing  members  who  gave 
»  the  society  mortgages  to  secure  the  repayment  of 
le  advances. 

Seld,  that  the  persons  from  whom  the  moneys 
ere  borrowed  by  the  society  in  order  to  make  the  ad- 
fcocea  were  entitled  to  follow  their  moneys  into  the 
iiada  of  the  advanced  members,  and  claim  against 
lO  mortgages  held  by  the  society  for  the  amounts 
cured  by  the  mortgages,  notwithstanding  that  a 
remium  was  deducted  from  that  amount  by  the 
iciety  when  advancing  the  members. 

Blackburn  and  District  Benefit  Building  Society  v. 
WLfiliffo  Broolcs,  29  Ob.  D.  902,  34  W.  H.  Dig,  25, 


followed. — Neaih  Permanent  Benefit  Building  Society 
▼.  Luce,  OH.D.  oBL,  J.  122—43  Oh.  D.  158  ;  59  L.  J« 
Oh.  3  ;  61  L.  T.  611. 

6.  Winding  up^Ooniributory — Advanced  mem^ 
bers^Borrowing  members — Apfortionment. — Under 
one  of  the  rules  of  a  building  sodety,  defloiences  of 
income,  by  which  the  society  might  be  prevented 
from  meeting  its  anticipated  expenditure  and 
liabilities,  were  to  be  apportioned  between  the  in- 
vesting and  borrowing  members. 

Held,  that  **  liabilities  "  induded  the  sums  due  to 
the  investing  members  in  respect  of  their  shares,  and 
that  the  borrowing  members  were  liable  to  contribute 
rateably  to  any  losses  thereon  incurred  by  the  invest- 
ing members. 

Under  another  rule  of  the  sodety,  the  property 
mortgaged  to  the  sodety  to  secure  advanced  shares 
was  to  be  so  secured  until  the  amount  of  such  shares 
should  be  repaid  to  the  society,  with  all  fines  and 
other  payments  incurred  in  respect  thereof. 

Held,  that,  under  the  last-named  rule,  a  borrowing 
member  was  not  entitled  to  redeem  his  mortgage, 
except  on  payment  of  what  might  be  due  from  him  in 
respect  of  his  above-mentioned  liability. — In  re  West 
Biding  Permanent  Building  Society,  oh.d.  ohi.,  j. 
376—48  Oh.  D.  407  ;  59  L.  J.  Oh.  197  ;  62  L.  T.  486. 

7.  Winding  up  —  Dissolution^  deed  of —  With' 
drawing  members.  —  The  rules  of  a  bnildiug 
society  formed  under  the  Act  provided  that 
a  member  wishing  to  withdraw  should  give 
three  months'  notice  in  writing  to  the  secretary 
to  repay  the  subscriptions  standing  to  his  credit,  and 
that  members  having  given  notice  of  withdrawal 
should,  "  from  the  date  of  such  notice,  cease  to  take 
part  in  the  affairs  of  the  sodety."  Sixty-nine  mem- 
bers had  given  notice  of  withdrawal,  but  had  not 
been  paid  oil,  when  an  instrument  of  dissolution  was 
executed,  which  was  signed  by  fifty-seven  out  of  the 
seventy -four  renudning  members,  but  by  none  of  the 
sixty-nino  withdrawing  members. 

Held  (affirming  the  decision  of  North,  J.),  that, 
upon  the  true  construction  of  the  rules  (which 
would  otherwise  conflict  with  the  Building  Societies 
Act,  1874),  withdrawing  members  were  merdy  pre- 
duded  from  taking  any  part  in  the  affairs  of  the 
society  as  a  going  concern,  but  that  they  were  still 
**  members  "  within  the  meaning  of  section  32  of  the 
Act,  and  must  therefore  be  taken  into  account  in 
determining  whether  the  instrument  of  dissolution 
had  been  signed  by  the  requisite  statutory  majority  of 
the  members. 

In  re  Sheffield  and  South  Yorkshire  Permanent 
Building  Society,  22  Q.  B.  D.  470,  37  W.  H.  Dig. 
29,  explained  and  distinguished.*— /8<6u»  v.  Pearce, 
C.A.  658—44  Ob.  D.  354. 

8,  Winding  up — Priority — Withdrawing  members 
^Building  Societies  Act,  1874  (37  ft  38  Vict.  c.  42).  f . 
32  (4). — By  the  rules  of  certain  building  societies  it 
was  provided  that,  '*  On  and  after  the  expiration  of 
the  first  twelve  months,  any  member  nmy  withdraw 
the  subscription  money  which  he  may  have  con- 
tributed, with  such  an  amount  of  interest  as  may  be 
determined  by  the  committee,  such  member  to  give 
notice  of  his  intention  to  withdraw  in  writing  to  the 
secretary,  and,  should  more  than  one  member  give 
notice  to  withdraw  at  one  time,  the  members  so 
giving  notice  shall  be  paid  in  rotation  according  to 
the  priority  of  notice,  provided  always  that  the  said 
sodety  shall  not  be  required  or  obliged  to  make  such 
payment  as  aforesaid  until  they  have  sufficient  funds 
in  hand  for  that  purpose,  and  also  to  meet  the  then 
existing  legal  liabilities  of  the  society."  Notices  of 
withdrawal  were  given  by  certain  subeoribing  and  in- 
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▼wtlDg  members  after  the  insoWenoj  of  the  society 
had  become  known,  but  before  the  winding  np  order 
had  been  made. 

Held,  that  the  wlthdrawiog  members  were  not  en- 
titled to  be  pnid  the  amonnt  of  their  eubecriptions  in 
priotitj  to  other  shareholders  in  the  winding  np. 

Held,  also,  that,  in  the  absence  of  a  detennination 
by  the  committee  under  the  above  rule,  no  interest 
acoraed  in  respect  of  the  amount  due  to  a  withdraw- 
ing member. — BawliMon  ▼•  King^  Rawlinion  ▼. 
Olivwj  RawlinBon  ▼.  Wiihin%on^  «.b«d.  509—24 
a.  B.  D.  394 ;  59  L.  J.  Q.  B.  217  ;  62  L.  T.  293. 

8ee  also  Limitations,  Statutes  of,  6 ;  Vbndos  and 

FUBOHASBH,  9. 

BYE-LA. W. — See  Fishbbt,  2 ;  Local  GoTBaincBirF,  3. 
CALLS.— See  Comfakt,  1,  2a,  34. 

CANADA,  LAW  of  :— 

1.  Appeal  to  Privy  Council — Special  have, — Even 
if  a  case  is  of  a  substantial  character,  and  may  involve 
matters  of  great  public  interest,  and  give  rise  to  an 
important  question  of  law,  the  judgment  sought  to  be 
appealed  from  may  be  so  plainly  right  or  unattended 
with  sufQoient  doubt  as  to  justify  the  refusal  of  special 
leave  to  appeal. 

A  petition  for  special  leave  to  appeal  from  a 
judgment  of  the  Supreme  Court  of  Canada,  exempting 
the  respondents  from  a  tax  specially  imposed  by  a 
corporation,  was  refused  because  the  statute  under 
which  the  exemption  was  claimed  did  not  appear  to 
have  been  erroneously  constrned.— ilfonfreaZ  Corpora' 
Hon  V.  Eccleiiattiguea  de  8t,  Sulpice^  p.o. — 14  App. 
660  ;  59  L.  J.  P.  C.  20 ;  61  L.  T.  653. 

2.  Quebec,  law  of-^Contract^^Pledge— -Tender, — 
Under  the  Civil  Code  of  Lower  Canada  if  the  owner  of 
a  thing  pledged  for  a  speciflo  debt  tenders  the  amount 
of  the  debt  and  the  lender  is  unable  to  restore  the 
chattel,  the  tender  is  sufficient  to  prevent  the  lender 
from  detaining  the  chattel  for  other  debts  of  the 
borrower. 

If  a  document  purports  to  be  an  unilateral  contract, 
binding  the  signor  for  an  indefinite  time  to  sell  certain 
specified  debentures  of  a  company  to  one  of  its  officers 
at  a  specified  price,  but  the  circumstances  under 
which  the  contract  was  executed  show  that  the  intention 
of  the  parties  was  to  limit  for  the  common  benefit 
their  claims  against  the  company,  to  facilitate  a  con- 
templated financial  transaction,  the  said  intention 
will  control  the  contract,  which  cannot  be  treated  as 
an  agreement  for  sale.— fifeneoaj  v.  Pawsc,  p.c— 14 
App.  637. 

3.  Quebec,  law  of— Corporation  Oeneral  Clau8e$ 
Acty  ld76,  Bi.  323,  326,  327'-'Taxaiion^ Railway — 
Appeal  to  Privy  Council — Special  leave, — By  the 
Quebec  Corporation  G-aneral  Clauses  Act,  1876,  no 
part  of  a  railway  ia  taxable,  except  the  land  occupied 
as  a  road,  and  bridges  and  other  superstructures  are 
excluded. 

If  special  leave  to  appeal  is  granted  on  the  ground 
that  the  appellant  desires  to  raise  a  question  of 
general  importance,  the  appellant  cannot  at  the 
hearing  contend  that  no  such  question  arises,  nor 
argue  the  appeal  on  a  question  of  fact.^S<.  Johns 
Om>oration  v.  Central  Vermont  Railway  Co.,  p.c— 
14  App.  590 ;  59  L.  J.  P.  C.  15 ;  61  L.  T.  441. 

4.  Quebec,  law  of-^Domicil — ^Acte  de  mariage.— 
By  the  Code  of  Lower  Canada  movable  property  is 
subject  to  the  law  of  the  owner's  international 
domicil,  and  domicil,  for  purposes  of  marriage,  is 
used  in  the  sense  of  marriage. 

An  ade  de  mariage,  signed  in  1828,  by  the  husband 
and  wife,  recitod  that  the  husband  was  a  day  labourer 
in  the  City  of  Quebec. 


Held,  that  the  recital  did  not  amount  to  soak  a 
declaration  by  the  hnsband  of  a  Canadian  doiusil 
as  would  amonnt  to  a  contract  that  his  wife  shodA 
have  a  commune  en  biene  with  him. — UcMetteM  v. 
fVadaworth,  p.a— 14  App.  631 ;  59  L.  J.  P.  0. 7;  «1 
L.  T.  487. 

5.  Quebec,  law  of -^Public  lande^'Foreit  reeem  - 
Location  ticket — Timber  cutting  licence — Infmmctio»,^ 
The  plain  tiffs  obtained  from  the  Grown  a  loeatioB 
ticket  within  the  boundaries  of  a  forest  reserve,  say 
such  grant  by  the  Crown  being  prohibited  by  the 
Quebec  Forest  Act,  1888. 

Held,  that  the  plaintiffs,  being  in  possssdoo  of 
land  under  the  Crown  for  valuable  oonsideratioa,  were 
entitled  to  an  injunction  against  interference  by  the 
holder  of  a  timber  cutting  licence  from  vhieh  the 
plaintiffs'  land  was  excepted. — Gilmour  v.  MavnM, 
P.O.— 14  App.  645  ;  59  L.  J.  P.  C.  38  ;  61  L.  T.  441 

CAPITAL.— See  Company,  1—3. 

CABQO. — See  Damaqbs,  4 ;  Insubancb,  5 ;  Shippiso,  4. 

CABRIEB  :— 

Injury  to  goods — Insurance  rtsX;«. ^-The  plaintiffi 
wrote  to  the  defendants  aslring  for  their  rates  of  ship- 
ment from  Leghorn  to  Glasgowof  marble  and  terra  oeCts 
busts  and  other  goods.  The  defendants  replied  that 
they  charged  Is.  per  cubic  foot,  except  for  goods 
described  as  '*  statuary."  They  afterwards  statsd  thst 
their  rates  did  not  include  insurance  risks.  The 
plaintiffs*  agent  afterwards  shipped  with  the  defead- 
ants  at  Leghorn  eight  cases  of  goods  deecribed  st 
'*  terra  ootta  bronzed."  The  goods  were  damaged  oe 
the  voyage. 

Held,  that  the  exception  of  insurance  risks  did  not 
relieve  the  defendants  from  their  liabilities  as  eoanaoB 
carriers. — Sutton  v.  Cioeri,  h.l. — 15  App.  144;  62 
L.  T.  742. 

See  also  Bailwat,  3. 

CEBTIFICATB.— See  Company,  17a,   18 ;  Jusnci  w 
THB  Pbaob,  3. 

CERTIOBARLSm  McnoiPAL  CoRpanAnoir,  1. 

CHABGINQ   ORDER.— See  Lunacy,  2 ;  Soucitoi,  S 


CHARITY  :— 

1.  Corporation — Investment— Trust  Investment  Ad, 
1889  (52  &  53  Vict.  c.  32),  m.  3,  5—7,  9.— Acorpon- 
tion  incorporated  by  a  special  Act  holding  fondt  ibr 
charitable  purposes  is  a  trustee  within  the  meaning  of 
section  3  of  the  Trust  Investment  Act,  1889,  sod  it 
entitled  to  invest  any  trust  moneys  in  its  hands  on  say 
of  the  securities  mentioned  or  referred  to  in  that  Mo- 
tion, unless  expressly  forbidden  to  do  so  by  the  initni- 
ment,  if  any,  creating  the  trust ;  but  a  trustes  essaot 
sell  existiog  securities  for  the  purpose  of  reinvesting 
the  proceeds  in  the  securities  authorizsd  by  ssctioa  i, 
unless  the  instrument  creating  the  trust  coDtsim  s 
power  to  vary  securities.— JfaticAester  Royal  Infirmojl 
V.  Attomey^Qeneral,  oh.d.  nob.,  s,  460 — 43  Gb.  D. 
420 ;  59  L.  J.  Ch.  370 ;  62  L.  T.  419. 

2.  Endowed  Schools  Act,  1869  (32  &33  TiAe. 
56),  ss.  5,  11,  13,  29  — CArtsfs  JETo^Oal-Iht 
endowments  of  Chritt's  Hospital  are  eduoaUoosl 
endowments  within  section  5  of  the  Endowed  Sehooli 
Act,  1869,  and  the  endowments  for  maintensnoa  of 
scholars  are  educational  endowments  within  ssctioa 
29.  Rights  of  patronage  are  not  vested  inttfo^ 
within  section  13,  nor  educational  interests  witUi 
section  11.— /«  re  Chrisfs  Hospital,  p.a  758-15 
App.  Cas.  172  ;  69  L.  J.  P.  C.  52. 

3.  Jforimain-^Bridge    tolls'^Aseignment^Mtfi' 


WeeUr  l^vorter,  Sept.  IS»  1890;] 
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gctgei— Mortmain  Ad  (9  Oeo»  2,  c  36). — ^Traatees, 
inoerporated  by  a  special  Act  for  tbe  purpose  of 
managing  a  harbour,  were  empowered  to  demand 
cortain  rates  for  the  use  of  the  harbour,  to  levy  toll 
for  the  passage  over  certain  bridges,  and  to  lease  any 
of  the  rates,  dues,  and  tolls  at  a  rent ;  and  also  to 
borrow,  for  the  purposes  of  the  Act,  money,  not  ex- 
ceeding a  certain  specified  sum,  "  on  mortgage  of  the 
aeyeral  tolls,  rates,  and  dues  "  by  the  Act  authorized, 
the  mortgagees  being  empowered  to  enforce  payment 
of  arrears  of  interest  by  appointing  a  reoelTer.  All 
the  moneys  reoelTcd ,  by  the  trustees  were  to  be  paid 
to  the  credit  of  the  harbour  fund,  and  it  was  provided 
that  the  moneys  from  time  to  time  carried  to  the 
credit  of  the  harbour  fund  should  be  applied,  first,  in 
paying  the  interest  on  moneys  borrowed  under  the 
Act  and  certain  previous  Acts;  secondly,  in  main- 
taining the  harbour,  &e. ;  thirdly,  in  paying  certain 
rent-charges ;  and  fourthly,  in  paying  sums  required 
to  be  set  apart  to  form  a  sinking  fund  to  pay  off 
the  sums  borrowed.  The  approaches  to,  and  the  land 
ander,  the  bridges  belonged  to  the  trustees.  The 
trustees  borrowed  under  .the  Act  money  upon  tbe 
security  of  bonds  by  which,  in  consideration  of  the 
payment  of  the  amount  expressed  to  be  secured  by 
the  bonds  respectively,  the  trustees  granted  and 
assigned  to  the  persons  named  therein;  their  executors, 
administrators,  and  assigns,  '*  sttoh  proportion  of  the 
several  rates,  tolls,  rents,  and  other  moneys 
arising  and  accruing  by  virtue  of  the  said  Act 
as  the  said  sum  of  £  doth  or  shall  bear  to  tbe 
whole  sum  which  is  or  shall  be  borrowed  upon  the 
credit  of  the  said  rates,  tolls,  rents,  and  other  moneys, 
to  hold  to  the  said  [assignee]  until  the  said  sum  of 
£        ,  with  interest  at  per  cent,  per  annum, 

ahall  be  lawfully  paid  and  satisfied,"  &c.,  &c. 

Held,  that  the  bonds  amounted  to  an  assignment 
apecificially  of  the  rates,  tolls,  and  dues  expressed  to 
be  assigned  by  thep,  which  included  the  bridge  tolls, 
but  not  to  an  assignment  of  the  entire  harbour  fund,  or 
an  assignment  of  the  general  undertaking  of  the 
harbour  trust ;  that  the  bridge  tolls  were  payments 
made  for  permission  to  pass  over  the  bridges,  and 
therefore,  the  land  leading  to  and  supporting  the 
bridges  being  the  property  of  the  trustees,  over  land 
belonging  to  the  trustees,  which  land  might,  more- 
over, be  had  recourse  to  under  the  mortgagees'  power 
of  appointing  a  receiver;  that  such  tolls  were  an 
interest  in  land ;  and  that  the  bonds  assigning  them 
were  within  9  Gko.  2,  c.  36,  and  could  not  be  given  to 
a  charity. 

Knapp  V.  Williami,  4  Yes.  430n,  discussed. 

In  re  Chrisimoi,  34:  W.  R.  8,  33  Ob.  D.  332,  and 
Oardner  v.  London,  Chatham,  and  Dover  BaUwdy  Oo,, 
15  W.  B.  325,  L.  B.  2  Ob.  201,  distinguished. 

Judgment  of  North,  J.  (37  W.  B.  613, 41  Oh.  D.  168), 
afSLtmed,'-^ Buckley  v.  Royal  National  Lifeboat  Inati- 
tution,  CA,  162—43  Ob.  D.  27 ;  59  L.  J.  Ob.  87  ;  62 
li.  T.  141. 

4.  Mortmain — Gorporation-^DehmtureS'^Bonds-^ 
Mortmain  Act  (9  Geo.  2,  c.  36). — A.  bequeathed 
Tarious  sums  of  money  to  charities.  The  greater  part  of 
his  estate  consisted  of  bonds  of  the  following  corpora- 
tions— viz.,  Batley,  Bradford,  Keighley,  Dewsbury, 
Wakefield,  and  Leeds. 

Held,  that  all  the  bonds,  with  the  exception  of  that 
of  the  Keighley  Oorporation,  constituted  interests  in 
land  within  9  Geo.  2,  c.  36,  and  could  not  validly  be 
bequeathed  to  charities. — Bedford  f.  Teal,  ch.d.  bti.,  j. 
249—59  L.  J:  Oh.  249  ;    61  L.  T.  671. 

5.  Schoolmoiter — DiemtBtdl — Action  ^^  Consent  of 
Charity  Oommifsioners.— Section  17  of  the  OharitAble 
Trusts  Act,  1858,  applies  only  to  actions  or  proceedings 
whereby  administration  of  the  trusts  of  a  charity  Ib 


sought;  but,  where  an  action  is  brought  merely  to 
enforce  common  law  rights  or  obtain  equitable' relief 
in  respect  of  such  rights,  or  to  enforce  an  individual 
equitable  right  not  relating  to  the  administration  of 
the  trusts  of  the  charity,  the  section  does  not  apply, 
even  though  a  question  relating  to  the  charity  may 
incidentally  be  decided. 

A  schoolmaster,  having  received  notice  of  dismissal 
from  persons  claiming  to  be  the  trustees  or  managers 
of  a  charity  scbool,  brought  an  action  for  an  injunc- 
tion to  restrain  them  (on  the  ground  that  they  were 
not  duly  appointed  trustees  or  managers  within  the 
trust  deed)  from  dismissing  him,  and  from  appointing 
anyone  else  in  his  plaoe,  and  from  ejecting  him  from 
the  sohool-house.  The  plaintiff  had  not,  before  com- 
mencing his  action,  obtained  a  certificate  from  the 
Oharity  OommlsSioners  under  section  17  of  the 
Oharitable  Trusts  Act,  1853. 

Held  (reversing  the  decision  of  Kay,  J.),  that,  even 
in  the  caee  of  an  action  to  which  section  17  does 
apply,  the  obtaining  of  a  certificate  under  that  section 
is  not  a  condition  precedent  to  bringing  the  action, 
and  that  such  an  action  ought  not  to  be  at  once  dis- 
missed at  the  hearing  if  the  certificate  has  not  been 
previously  obtained,  but  that  the  hearing  ongbt  to  be 
allowed  to  stand  over  to  see  if  the  certificate  can  'be 
procured. 

Held,  also,  by  Bowen  and  Fry,  L.JJ.  (Ootton,  UJ., 
dissenting),  that  the  present '  action  was  one  coming 
within  the  class  (above  described)  to  which  section  17 
does  not  apply;  that  an  action  is  not  taken  out  of 
that  class  by  the  mere  fact  that  a  question  relating 
to  the  charity  may  incidentally  be  decided ;  and  that, 
even  though  such  an  action  should  be  ultimately 
found  to  involve  the  decision  of  something  further,^ 
which  might  bring  it  within  the  scope  of  tbe  sectioo, 
it  would  be  time  enough  for  the  court,  when  tliat 
occurred,  to  bring  the  section  into  app^cation  ; .  aU 
the  court  has  to  do  at  this  time  the  case  comes  before  it 
is  to  Judge  whether  the  action,  as  it  is  then  pre- 
sented, is  one  to  which  the  section  applies,  ) 

Observations  in  Glen  y.  Gregg,  30  W.  B.  633,  31 
W.  B.  149,  21  Oh.  D.  513,  as  to  Attorney -General  v. 
Sidney  8uaaex  College,  Cambridge,  15  W.  B.  162,  21 
Oh.  D.  514,  note  (1),  ezplained.~jSen(ia2{  v.  Bldir, 
o.A.  689.  , 

6.  University  — College — Exhibitiom^Univereitiee 
Act,  1877  (40  ft  41  Vict.  c.  48),  $i.  2,  12,  14,  17,  611 
^P.,  who  died  in  1726,. by  his  wiU,  dated  in  1723| 
gave  certain  property  to  a  corporation  upon  trust,  that 
the  income  thereof  should  '"  be  '  equally  divided 
between  ten  of  the  servitors  of  Ohrist  Ohnrch  OoUege 
in  Oxford,  such  as  the' dean,  two  of  the  canons,  and 
six  of  the  senior  students  of  the  said  college  shall 
recommend  under  their  >  hands  for  their  sobriety, 
diligence  at  their  studies,  and  of  parts  fit  for  a 
minister  of  the  Qcspel  and  designed  for  holy  orders.' ' 
By  the  IJjiiversitiet  Act^  1877,  commissioners  were 
appointed,  who  were  empowered  to  make  new  statutes 
for  any  college  {inter  alia)  for  altering  or  regulating 
the  conditions  of  eligibility  or  appointment  to  any 
emolument  or  oi&ce  held  in  and  connected  with  a  col- 
lege. The  Act  also  provided  for  appeals  against  such 
statutes  when  made,  and  enacted  that,  in-  framing 
them,  the  commissioners  should  have  regard  toth^ 
original  intention  of  the  founder.  Under  this  ^ct  the 
cpmmiBsioners  made  ^  certain  statutes  for  Ohrist 
Ohurbh^  one  of  which  provided  that  the  P.  foundation 
should  be  applied  to  the  support  of  college  exhibition- 
ers, who  should  be  elected  after  examination  in  such 
subjects  and  in  such  manner  as  the  governing  body 
should  determine.  No  appeal  was  made  by  the  oor- 
.  poration  against  this  prbviBion. 

Held,  that  the  commissioners  had  power  under  the 
Act  to  make  thia  provisioni  and  that>  inasmuch  a's'iK*^ 
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Appeal  against  it  had  been  made  by  tbe  corporation,  it 
waa  now  btndisg»  and  that  the  P.  ezhlbitioDa  muBt 
now  be  regulated  thereby,  without  regard  to  the  pro- 
fiaion  contained  in  the  will  relative  to  the  fttaees  of 
the  exhibitioners  for  ministers  of  the  Gospel  and 
designed  for  holy  orders. — 8on%  of  the  Clergy  Corpo^ 
ration  ▼.  Ohriet  Churchy  Oxford,  ch»d.  sti.,  j.  172 — 
42  Oh.  D.  624 ;  58  L.  J.  Ch.  578  ;  61  L.  T.  109. 

See  also  Askimi8TRATiok,  8;  Oomkon  Lodoinq 
HousB ;  Inhabitbd  Housb  Dutt»  1 ;  Will,  5,  9,  10. 

OHABT£B-FAETY.-*See  Shippino,  4,  21,  22.  23,  24, 
25. 

CHEQUE.— See  Gift,  2. 

OffOSE  IN  AOTION:— 

Alignment — Mortgage-^Judieature  Act,  1873  (36 
&  37  Vict,  c.  66),  i,  26,  auh^atction  6. — A.  mortgage  of 
debts  due  to  the  mortgagor,  and  containing  tbe  usual 
protiso  for  redemption  and  recouTeyanoe,  is  an  abso- 
lute aaaignment  not  purporting  to  be  by  way  of 
charge  only  within  the  Judicature  Act,  1873,  a.  25, 
aub-section  6,  and  the  mortgagee  is  entitled  to  sue  in 
hia  own  name  for  the  debts. 

Burlinaon  ▼.  Ball,  32  W.  B.  492,  12  Q.  B.  D.  347, 
foUowed. 

National  Profnneial  Bank  ▼.  HarU,  29  W.  B*  564, 
6  Q.  B.  D. .  626,  disapproved.— 7anere<2  ▼.  Ddagoa 
Bay  Railway  Co.,  (^.b^d.  15—23  Q.  B.  D.  239 ;  58 
L.J.Q.B.459;  61  L.  T.  229. 

See  alto  Bankbuptct,   28;  Exkootob,   3;  Intbb- 

PLBADXB,  1. 

OHBISrS  HOSPITAL.— See  Ohabitt,  2. 

OHUBOH  BUILDING  AOIS.— See  Yxndor  aud  Pub- 

OHASBB,  13. 

CITATION.— See  Divobob,  3,  4. 

COALS.— See  Wbiohts  and  Mbasubbb,  1,  2. 

CODICIL. — See  Powbb  op  Appointkbnt,  1 ;  Will,  20, 
49,  53. 

COLLISION.— See  Coars,  2;  Damaobs,  3;    Insuranob, 
4 ;  Shipkko,  5—19. 

COLLUSION.— See  DnroRos,  5. 

COMMISSION.— See  Paincipal  and  Aobmt,  3. 

COMMON.— See  Ikclosubb. 

COMMON  LODGING  HOUSE:— 

OharikMe  intiUuiion'^Oommon  Lodging  Bou$e$ 
Aeli,  1851  (14  &  15  VicL  e.  25)  and  1853  (16  &  17 
Vid.  e.  41}. — ^A  lodging  hooae  waa  establiahed  and 
maintained,  not  fox  any  primary  purpose  of  gain,  but 
lor  the  acoommodation  of  the  pooreat  claaa  of  persons, 
partiy  with  a  charitable  and  partty  with  a  reUgioua 
object.  It  waa  not  ope|i  to  everybody,  bat  only  to 
each  peraens  and  at  anoh  timea  aa  the  piopiietor 
thought  At. 

Held|  that  it  was  not  a  **  common  lodging  house  " 
within  the  meaning  of  the  Common  Lodging  Houses 
Acts,  1851  and  1853.— A)o<A  t.  Ftrr^,  <ui.d.  718— 
25  Q.  B.  D.  87. 

COMPANY:— 
Capita!;— 
1.  OalU^Mortgag^^VncaUed  capiialr-Vltt^  Tires 
^Frioriiy^Unueured  creditor*.- The  Companies 
Acts,  1862  and  1867,  contain  no  probibitioD,  either  in 
express  terms  or  by  necessary  implication,  against 
mortgaging  the  uncalled  capital  of  a  company  limited 
by  shares. 

In  the  case  of  a  company  limited  by  shares,  calls 
made  by  the  liquidator  in  the  winding  up  form  part  of 


the  capital  of  the  company ;  and,  aoaofdinijly,  vhere 
the  memorandum  and  articles  of  aasodatioB  et  a  cob- 
pany  limited  by  shares  give  a  power  to  niortgsgstiis 
uncalled  capital  of  the  company,  saoh  a  moitgsge, 
when  made  by  the  directors  whfle  the  coBpsBy  k  a 
going  coneem,  is  eilectual  to  operate  after  the  windiag 
up  upon  calls  made  in  the  winding  np  by  the  liqnii* 
tor,  and  entitles  the  mortgagee  to  be  paid  eat  et  nek 
calls  in  priority  to  the  onsecnred  oreditnsof  theeon* 
pany. 

Deoision  of  Stirling,  J.  {ante,  p.  282),  aftmed  by 
the  Court  of  Appeal  (Cotton,  lindley,  aa4  Lopci, 
L. JJ. ;  Lopes,  L.J.,  duhitaide). 

In  re  Phanix  Beaaemer  Sted  Co.,  44  L.  J.  Ch.  683, 
23  W.  B.  Dig.  45»  approved. 

Ex  parts  Stanley,  12  W.  B.  894,  4  Da  G.  J.  &S. 
407 ;  Black  k  Co.'a  caae,  21  W.  B.  249»  L.  E.  8  Ch. 
254 ;  aud  In  re  Whitehoiue  &  Co.,  27  W.  B.  Iftl,  9 
Ob.  D.  595,  discussed.— /n  re  Pyle  Workt,  ojl  6i4- 
44  Ch.  D.  534 ;  59  L.  J.  Oh.  489  ;  62  L.  T.  887. 

2.  Beduetion —  Advertieenunti-^  Compania  M^ 
1867  (30  &  31  Vict  e.  131),  s.  15— Com/xuitei  Ad, 
1877  (40  &  41  Vict,  c  26),  s.  4.— The  mioutea  of  sd 
order  confirming  resolutions  for  reduction  of  tbe 
capital  of  a  company  need  not,  unless  under  ipsdal 
circumstances,  state  the  original  capital  in  addiOni  to 
the  reduced  capital. 

An  application  for  an  order  to  dispense  with  th« 
words  ''  and  reduced  "  after  the  name  of  a  eompuj 
until  the  hearing  of  a  petition  for  the  conflrmttion  of 
duly  passed  resolutions  for  reduction  of  capital  iboold 
be  made  in  chambers. — In  re  Solway  Steamih^^  Co*, 
CH.D.  CHL,  J.— 61  L.  T.  659. 

2a.  Bedudion — Confirmation — CaUi  in  omsf— 
Minutii  for  regi§iraition. — Form  of  minute  lor  ngir 
tration  approved  by  the  court  on  the  conflraiatioa  of 
a  special  resolution  for  the  reduction  of  the  eapital  of 
a  company  in  a  case  in  which  calls  on  sone  of  the 
shares  are  in  arrear. — In  re  American  Pastoral  Co^ 
CH.D.  NOB.,  J. — 62  L.  T.  625. 

3.  BeduMm~~Pre/erene»  sAorss— Ultili  vina- 
There  is  nothing  in  the  Companies  Acts,  1867  sad 
1877,  which  prevents  a  company  redooiBg  some  of  iti 
shares  without  reducing  the  others. 

In  re  Barrow  Hematite  8ted  Co^  37  W.  B.  149, 
39  Ch.  D.  582,  and  In  re  Quebrada  BttUway,  Lni, 
and  Copper  Co.,  33  Souanons*  Joubhal,  201, 40  O. 
D.  363,  foUowed. 

In  re  Union  Plate  Glaee  Co.,  37  W.  B.  792, 4S  Ch. 
D.  513,  not  followed.— 7fi  We  QaUing  Qw^  Co.,  csa 
NOB.,  J.  315—43  Ch.  D.  628;  59  Lu  J.  Cb.  279;  61 
L.  T.  312. 

CONTBIBUTOBT— 

4.  Allotment^Confraet^BeptMliation^BdiiMiir 
commencement  of  winding  up. — ^In  May,  1889,  8. 
applied  for  shares  in  a  company,  bellerhig  that  the 
directors  had  subscribed  for  and  would  pay  for  thdr 
qualification  shares  in  the  ordinary  way.  Ib  JuKi 
1889,  he  reoeired  notice  of  allotment  of  the  ihaei; 
but,  aa  S.  had  not  paid  the  application  moBsr,  he 
being  absent  at  the  time,  no  certificate  of  iham  «« 
sent  to  him.  Shortiy  afterwards  &  ascertahied  that 
the  directors  had  not  paid,  and  did  not  intend  to  psi% 
for  the  shares  taken  by  them;  that  they  had ii  f^t 
obtained  their  shares  for  nothing,  with  the  exeeptioa 
of  one  smaU  sum ;  and  that,  as  he  said,  the  compaaf 
was  a  bogus  company.  S.  then  gaye  notice  t)  tbe 
secretary  that  he  withdrew  his  name«from  the  oo«- 
pany.  A  few  days  later  S.  receiTcd  a  letter  from  tbe 
secretary  informing  him  that  the  affairs  of  the  ooa- 
pany  had  been  placed  on  an  entbely  different  footfm; 
but  S.  destroyed  the  letter  without  answeiiag  it  Oi 
a  subsequent  occasion  the  managing  director  mfonMA 
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8.  that  the  directors  had  been  advised  that  they  oould 
not  make  S.  pay  as  a  shareholder.  Acoordiogly  S. 
neTer  took  any  steps  to  have  his  name  removed  from 
the  register  of  shareholders. 

In  November,  1889,  an  order  was  made  for  the  wind- 
ing up  of  the  company,  and  8.'8  name  was  placed  on 
the  list  of  oontribntories.  Thereupon  S.  applied  to 
the  court  that  his  name  might  be  removed  from  such 
list. 

Held,  that  S/s  application  oould  not,  under  the  cir- 
cumstances, be  acceded  to,  his  name  being  properly  on 
the  list  of  contributories. 

Ofiku  V*  Twrquand^  L.  R.  2  E.  &  J.  App.  325, 
followed. — /n  rt  Ltnntkx  PuhlUhing  Co.,  Ex  parte 
StoreytOa.D.  kay,  j.— 62  L.  T.  791. 

5.  Evidence — Allotment — Companies  Act,  1862  (25 
&  26  Vid.  c.  89),  8.  154.— On  the  20th  of  August, 
1888,  K.  had  been  validly  allotted  200  ordinary  sharee, 
and  he  subsequently,  as  was  admitted,  applied  for  300 
preference  shares,  and  received  an  allotment  of  them. 
Kg  minutes  were  kept  after  the  20th  of  August,  but 
the  company's  allotment  book  showed  that  300  shares 
WPid  alloted  to  E.  on  the  29th  of  September,  1888. 
The  company  was  afterwards  ordered  to  be  wound  up, 
K.*s  name  being  then  on  the  register  as  the  holder  of 
500  shares. 

Held,  that,  as  K.  was  a  contributory  in  respect  of 
the  200  shares,  the  allotment  book  was,  under  section 
154  of  the  Gompanies  Act,  1862,  primdjacie  evidence 
against  him  of  an  allotment  made  on  the  29th  of  Sep- 
tember, 1888,  and  threw  upon  him  the  burden  of 
proving  that  the  allotment  was  invalid. 

D*Arcy  v.  Tamar,  Kit  ffill,  and  CuUington  Railway 
Co,,  L.  E.  2  Ex.  158,  distinguished. 

Dictum  of  Wood,  V.O.,  In  Hallowa  v.  Fernie 
adopted  and  followed.-- Jn  re  Oreat  Northern  Salt 
and  Chemical  WorJce,  Ex  parte  Kennedy,  ou.d.  sti.,  J. 
—44  Ch.  D.  472  ;  59  L.  J.  Ob.  288. 

6.  Paid-up  sharee — Regietraiion — Companies  Act, 
1867  (30&31  Vict.  c.  131),  s.  25.— The  conditions 
required  by  section  25  of  the  Gompanies  Act,  1867, 
to  exempt  shares  from  being  issued  and  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash 
are  (1)  the  existence  of  a  contract ;  (2)  that  the  con- 
tract be  duly  made  in  writlog  (3)  that  the  contract 
be  filed  with  the  Begistrar  of  Joint-Stock  Oompanies, 
and  these  three  things  must  be  in  existence  and  be 
done  at  or  before  the  date  of  the  issue  of  the  shares, 
and,  therefore,  a  document  containing  what  purported 
to  be  an  agreement  to  issue  shares  as  fully  paid  up, 
which  is  executed  by  one  of  the  parties  thereto  only, 
and,  being  so  executed,  is  filed  at  or  before  the  date 
of  the  issue  of  the  shares,  does  not,  hj  reason  of  the 
aoceptance  of  its  terms  by  the  other  party  after  the 
issue  of  the  shares,  constitute  a  contract  "  duly  made 
in  writing  and  filed  with  the  Begistrar  of  Joint-Stock 
Companies  at  or  before  the  issue  of  such  shares" 
within  section  25. — In  re  New  Eberhardt  Co,,  Ex 
parte  Mensdea,  o.^.  97—48  Oh.  D.  118 ;  59  L.  J.  Oh. 
73;  62L.T.  301. 

Bbbbmtubb — 

7.  Mortgage-^  Winding  up — Receiver — PoeaeBBion  of 
aaaeia'^-Companiea  Act,  1862  (25  &  26  Vict.  c.  89),  aa. 
87, 163— Convs^anctf)^  Act,  1881  (44  &  45  Vict.  c.  41), 
M.  19,  24.^-Where  a  limited  company,  which  has 
mortgaged  property  to  debenture-holders,  is  being 
wound  up,  a  receiver  appointed  by  the  debenture- 
holders  under  their  deed,  has  a  right  to  possession  of 
the  mortgaged  property,  though  it  is  necessary,  in 
order  to  avoid  committing  a  contempt  of  court,  to 
apply  for  the  permission  of  the  court  for  him  to  take 
possession. 

A  limited  company  charged  all  its  present  and 
future  property  and  undertaking  with  payment  of 


debentures,  whioh  provided  that,  at  any  time  after  a 
winding-up  petition  against  the  company  had  been 
presented,  the  debenture-holders  might  appoint  a 
receiver  of  all  the  property  charged,  as  if  they  were 
morligagees  within  the  Oonveyancing  Act,  1881,  and 
that  such  receiver  should  have  power  to  take 
possession  of  the  property,  carry  on  the  business  of 
the  company,  sell  or  let  the  property,  and  call  up 
capital.  After  a  petition  had  been  presented,  and  an 
order  made  to  wind  up  the  company,  the  debenture- 
holders  appointed  a  receiver,  and  applied  to  the  court 
for  leave  for  him,  notwithstanding  the  appointment  of 
an  official  liquidator,  to  take  possession  of  the  assets. 

Held,  that  leaye  to  the  receiver  to  take  possession 
ought  to  be  given,  the  applicants  consenting  that  it 
should  be  without  prejudice  to  any  question  as  to  the 
receiver's  powers  other  than  the  powers  to  take 
possession  of  and  sell  the  property. 

Judgment  of  Esy,  J.,  37  W.  E.  726,  reversed.— 
In  re  Pound,  Son,  dk  Butchin»,  Ex  parte  Debenture 
Corporation,  c.a.  18—42  Ob.  D.  402 ;  58  L.  J.  Oh. 
792  ;  62  L.  T.  137. 

Director— 

8.  Appointment — Eoidence — Companiea  Act,  1869 
(25  &  26  Vict.  c.  89),  Table  A.,  arts.  52,  53,  58,  61, 
62,  66. — All  the  suhscribera  to  a  memorandum  of 
association  had  signed  a  document  appointing  four 
persons  to  be  the  first  directors.  These  four  did  not 
retire  from  office  at  the  first  ordinary  meeting  of 
shareholders  as  provided  by  art.  58  of  Table  A.,  but  a 
resolution  was  passed  at  the  meeting  authorising  them 
to  continue  to  act  as  directors. 

Held,  that,  though  the  subscribers  to  the  memo- 
randum had  not  met  together  to  appoint  the  first 
directors,  the  appointment  in  writing  signed  by  them 
was  a  valid  appointment ;  that  the  resolution  passed 
at  the  general  meeting  was  valid  to  the  extent  of  con* 
tinning  in  office  the  then  directors,  and  that  allot- 
ments of  shares  made  by  thoie  directors  were  binding. 
— /n  re  Oreat  Nofthirn  Salt  and  Chemical  Works, 
Ex  parte  Kennedy,  ok.d.  sn.,  j.— 44  Oh.  B.  472  ;  59 
L.  J.  Oh.  288. 

8a.  Bill  of  exchange — Acceptance  on  hehal/ofcom* 
pany^~ Incorrect  name  of  company — Companies  Act, 
186*2  (25  8e  26  Viet.  c.  89),  as.  41,  42.— A  bill  of  ex- 
change payable  to  order,  and  addressed  to  the  *'  Salt 
Water  Baths  Oo.  (Limited),  South  Shields,"  which  was 
registered  as  the  <*  South  Shields  Salt  Water  Baths 
Oo.  (Limited),"  and  had  no  power  to  accept  bills,  was 
accepted  by  the  defendants,  who  were  the  chairman 
and  two  of  the  directors  of  the  company,  as  follows : 
<<  A.ccepted,  payable  Messrs.  HodgUn,  Barnett,  ft 
Oo.'s  Bank,  Sonth  Shields,  John  S.  Wardle,  Ohair- 
man;  Thomas  8.  Blues,  Joseph  Pollard,  Directors; 
South  Shields  Salt  Water  Baths  Oo." 

field,  that  the  two  Tarlatlons  from  the  proper 
designation  of  the  company  were  sufficient  to  bring 
the  defendants  within  the  provisions  of  section  42  of 
the  Oompanies  Act,  1862,  and  to  render  them  person- 
ally liable  to  the  plaintiff  for  the  amount  of  the  bill 
by  reason  of  their  having  signed  a  bill,  being  officers 
of  the  company,  on  its  behalf,  wherein  the  name  of 
the  company  was  not  mentioned  as  required  by  sec- 
tion 41  of  that  Act.— '^fMn  ▼.  WardU,  a«B.D. — 61 
L.  T.  23. 

8b.  Calla --Validity -^Companiea  Act,  1862  (25 
&  26  Vid.  c.  89),  a.  67.— Certain  directors  of  a 
company  were  appointed  at  a  meeting  which  was 
convened  after  a  notice  of  only  thirteen  days  had  been 
given  of  such  meeting,  whereas  by  the  deed  of  settle- 
ment of  the  company  fourteen  days'  notice  of  such 
meeting  ought  to  have  been  given.  The  appointment 
of  such  directors  was  afterwards  confirmed  by  a  oon« 
firaing  meeting  and  at  the   next   annual   general 
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meetiog.  The  directozs  made  a  call,  which  the 
defendant  resisted  on  the  ground  that  it  was  an 
invalid  act,  aa  the  directors  had  been  illegaUy  ap- 
pointed. The  defect  in  the  appointment  was  not 
discoTered  till  after  the  making  of  the  call. 

Held,  that  the  call  was  properly  made,  as  the  defect 
in  the  appointment  of  the  directors  had  been  cured, 
and  fheir  acts  validated  by  section  67  of  25  &  26 
Vict.  0.  89;  and  that  there  was  nothing  in  that 
section  to  limit  its  operation  to  the  Talidation  of  acts 
and  contracts  affecting  persons  outside,  and  not 
members  of  the  company.— Brtfon  Medical  General 
and  Life  Aaeuranee  Auoeiation  t.  Jonee  (No.  2), 
Q.B.ii.— 61  L.  T.  384. 

9.  MeeHng-^MiefeoMnce'^Negligmoe^Chmpaniee 
Aa,  1862  (25  k  26  Vid.  e.  89), «.  165.— The  summary 
process  under  section  165  of  the  Companies  Act,  1862, 
is  not  limited  to  acts  partaking  of  a  criminal  character, 
but  applies  to  every  case  in  which  misfeasance  by  the 
directors  can  be  established.  Misfeasance  includes 
such  nonfeasance  aa  is  negligence  amounting  to  a 
breach  of  trust. 

Directors  of  a  company  (acting  within  their  autho- 
zi^)  resolved  that  all  the  powers  of  the  directors 
(other  than  to  make  calls)  be  delegated  to  three  of  the 
directors  as  a  committee.  The  resolution  did  not 
appoint  a  quorum. 

Held,  (1)  that,  though  unanimity  of  the  committee 
might  not  be  necessary  to  mske  their  acts  valid,  they 
must  all  be  present  at  a  meeting ;  (2)  that  they  had 
no  power  to  appoint  other  members  of  the  committee, 
either  in  addition  to  or  to  fill  a  vacancy  on  the  com- 
mittee.—/n  re  Liverpool  Household  Store  Aaaoeiation, 
OH.D.  XBK.,  J.— 62  li,  T.  873. 

10.  PnnnoUr^Gi/t  of  «Aare».— During  the  nego- 
tiations between  the  promoters  of  a  company  and  the 
company,  one  of  the  promoters  gave  to  one  of  the 
directors  certain  shares  in  the  company. 

Held,  that  the  company  had  the  option  of  claiming 
from  such  director  the  shares,  or  their  highest  value 
while  held  by  him.— J^den  v.  Bidaddle's  Railway 
Lamp  and  Lighting  Oo.y  ai,  55—28  Q.  B.  D.  368 ; 
68  L.  J.  Q.  B.  579 ;  61  L.  T.  444. 

11.  Bemuneraiian  —  TruOee  —  Proepectui  —  Mii- 
feoiance^Oompanies  Ad,  1862  (25  &  26  Viei.  c.  89),  i . 
165.-*The  articles  of  association  of  a  company  provided 
that  the  remuneration  of  the  directors  should  be  by  way 
of  annual  salary.  The  directors  issued  a  prospectus 
which  contained  a  statement  that  '*the  vendor  pays 
all  expenses  up  to  allotment.'*  An  insuf&oient 
number  of  applications  for  shares  having  been  re- 
ceived, no  allotment  was  made  on  the  faith  of  that 
prospectus.  The  directors  continued  to  carry  on  the 
business  of  the  company  to  the  best  of  their  ability, 
and  issued  a  second  prospectus  which  did  not  contain 
the  statement  in  question.  Before  allotment,  and 
before  the  expiration  of  a  year  from  the  incorporation 
of  the  company,  the  Sectors  voted  themselves 
certain  sums  in  respect  of  their  quarterns  salary, 
which  were  applied  in  payment  of  the  amounts  un- 
called up  on  the  shares  which  they  had  agreed  to 
take,  sir  months  later  the  company  was  ordered  to 
be  wound  up. 

Held,  (1)  that,  as  no  shares  were  allotted  on  the 
faith  of  the  first  prospectus,  the  dkectors  were  not 
bound  by  the  statement  contained  in  it;  (2)  that  the 
directors  were  not  trustees  for  the  creditors  of  the 
oompany ;  (3)  that  the  directors,  having  acted  land 
fide  in  the  interests  of  the  oompany,  were  entitled 
to  vote  themselves  remuneration  before  the  expiration 
of  the  year. 

In  re  Liverpool  and  London  OuaranUe  and  Accident 
Insurance  Co.,  Gallagher  and  Others*  case,  46  L.  T. 
V.  8.  54,  followed* 


In  re  European  Central  Bailufay  Co,,  SyWi  mk, 
L.  R.  13  Kq.  255,  not  followed.— Jn  re  Wooft  8&ipi* 
Woodite  Protedion  Co.,  ch.d.  sn.,  j.— 68  L.  T.  7«0. 

Liquidator— 

12.  Discfivery — Examination  of  ti^afisea— ZHiere* 
tion  of  eouri^Companies  Ad,  1862  (25  k  26  7id,c. 
89),  ss.  115,  117.— A  liquidator  is  not  entitled  asot 
right  to  an  order  for  examination  of  a  peraon  trndcr 
section  115  of  the  Companies  Act,  1862;  it  is  is 
the  discretion  of  the  court  to  grant  or  refoss  such  aa 
order.  There  is  no  hard  and  fast  rule  ss  to  wlien  it 
would  be  proper  and  when  improper  to  m&ke  sneh  aa 
order ;  but  the  pendency  of  an  action  by  the  Itqai- 
dating  company,  and  the  fact  of  discovery  in  tneh 
action  having  been  ordered  or  refused,  aie  nnteriU 
considerations. 

A  company,  after  the  passing  of  a  retolation  for 
voluntary  winding  up  under  the  soperTieion  of  tkt 
court,  instituted  an  action  against  another  oompaBj, 
and  made  an  application  in  that  action  that  the  de- 
fendant company  should  give  immediate  discoTeif, 
whioh  application  had  been  refused  by  the  Judge,  ob 
the  ground  of  its  being  premature.  The  liquid^  o( 
the  plaintiff  company  then  obtained  an  order  lathe 
winding  up  under  section  115  for  examinatioa  of  the 
secretary  of  the  defendant  company,  and  in  the  oouie 
of  examination  put  a  question  to  the  secretary  fof  the 
purpose  of  obtaining  the  discovery  aoaght  in  the 
action,  but  the  secretary  refused  to  anawer.  The 
liquidator  then  applied  for  and  obtained  from  the 
judge  in  the  winding  up  an  order  that  the  secreta^ 
should  attend  at  his  own  expense  and  aasver  the 
question. 

field,  that  the  order  should  be  discharged,  oo  the 
ground  that  the  question  had  been  put  in  aid  of  the 
discovery  for  the  purposes  of  the  action  which  hei 
been  refused  by  the  judge  in  the  action,  and  that  tbe 
information  sought  to  be  elicited  by  the  qaestioD  wai 
not  wanted  for  the  purposes  of  the  winding  up. 

Semhle,  a  person  who  is  summoned  to  attend  for 
examination  by  an  order  under  section  115  has  s&mi 
standi  to  appeal  from  such  order. 

Observations  of  Jessel,  M.B.,  in  In  re  Odd  Co.t  2T 
W.  R.  757, 12  Oh.  D.  77,  doubted. 

In  re  Metropolitan  Bank,  Bdron's  case,  15  Oh.  D. 
139,  29  W.  E.  Dig.  46,  approved.— /n  re  Noiik 
Australian  Territory  Co.,  o«a.  561. 

13.  ProvitionaZ2i2ui(fa<or.— Aproviaionalliqnidator 
was  appointed  on  the  application  of  creditors  d  a 
company  **  to  carry  on  the  business  of  the  conpsoyM 
now  carried  on." 

Held,  that  the  provisional  liquidator  oould  not  cany 
on  any  new  business  without  the  leave  of  the  eout-' 
In  re  Alexandra  Palaee  and  Park  Oo^  0H.n.  kit,  h- 
61  L.  T.  325. 

Mbrtino— 

14.  Notice^Bsdraordinatymeding-^Spedalraek' 
fion- Zfi/uncfiofi- Obtnpanies  Ad^  1862  (25  ftfS  Fid 
e.  89),  s,  61.— The  construction  of  a  notice  oonveoiB^ 
an  extraordinary  general  meeting  of  shardiolden  ii 
not  a  technical  matter.  It  is  of  the  greatsat  ia- 
portance  that  such  notices  should  be  p^sctly  dear, 
and  bear  the  sense  in  whioh  the  business  men  to  vhoa 
they  are  addressed  would  reasonably  understand  thea. 

The  articles  of  assodatiou  of  a  company  profided 
that  seven  days'  notice  in  writing,  spedf^ying  tie 
place,  day,  and  hour  of  meeting,  and,  in  the  case  of 
special  business,  the  general  nature  of  such  baafiea. 
should  be  given  to  the  members  before  any  gesenl 
meeting.  On  the  3rd  of  July,  1889,  notiee  waa  leil 
to  the  shareholders  that  an  extraordinary  genenl 
meeting  would  be  held  on  the  12th  of  July  at  agif* 
hour  and  day,  for  the  purpose  of  passing  spedal  wdt' 
tions  tot  the  voluntary^liquidation  and  reoonitrsdicB 
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of  the  company,  and  adding  that,  "should  such  resola- 
tions  be  duly  paMed,  the  same  will  be  aubmitted  for 
coDflrmation  as  special  resolutions  to  a  subsequent 
extraordinary  general  meeting  of  the  company  which 
vill  be  held  on  the  29th  of  July,  1888,  at  the  same 
time  and  place."  The  first  meeting  having  been  held 
and  the  resolutions  duly  passed,  a  financial  newspaper, 
containing  a  full  report  of  the  meeting,  the  report 
being  specially  marked  to  call  attention  to  it,  was,  on 
the  15th  of  July,  sent  by  post  to  every  shareholder. 

Held  (affirming  the  judgment  of  Ohitty,  J.),  that 
the  notice  ought  to  be  construed  in  the  sense  in  which 
budness  men  in  the  position  of  the  shareholders  to 
whom  it  was  addressed  would,  as  reasonable  men, 
understand  it  at  the  time  they  received  it ;  that  such 
men  would  understand  from  the  notice  hi  question 
that  the  second  meeting  would  only  be  held  iu  the 
event  of  the  proposed  resolutions  being  passed  at  the 
first  meeting,  and  the  notice  was  therefore  a  notice  con- 
ditional upon  an  uncertain  future  event,  and  that  such 
a  notice  was  not  snfflcient ;  that  the  subsequent  send- 
ing of  the  newspapers  did  not  cure  the  def^t  or  make 
a  good  notice ;  and  that  the  resolutions  were  invalid, 
sod  an  injunction  ought  to  be  granted. — Alexander  v. 
Simpson,  o.a.  161—43  Gb.  D.  189;  59  L.  J.  Oh.  188  : 
61  L.  T.  708. 

15.  Notice  —  ValidUy  -^  Amendment »  DecMon  of 
chairman — Waiver. — By  the  provisions  of  the  deed 
of  settlement  of  a  bank,  notice  of  an  extraordinary 
general  meeting  had  to  be  advertised  at  least  twenty- 
one  days  before  the  holding  of  such  meeting,  and  the 
objects  for  holding  the  meeting  had  to  be  specified. 
Notice  of  an  extraordinary  general  meeting  for  the 
4th  of  April,  1889,  was  advertised  by  the  directors  of 
the  bank  on  the  7th  of  March,  1889,  stating  that  a 
special  resolution  would  be  proposed  for  altering  the 
deed  of  settlement  of  the  bank  in  the  following 
particulars :  "  To  alter  the  scale  of  voting  by  giving 
to  every  qnalifled  proprietor  one  vote  for  every  share 
held  by  him  or  her."  On  the  let  of  April,  1889,  the 
directors  issued  a  circular  to  the  proprietors  stating 
that  the  full  resolution  to  be  proposed  would  be, 
"That  every  proprietor  shall  have  one  vote  for  every 
share,  provided  that  no  proprietor  shall  be  entitled  to 
vote  at  any  general  meeting  in  respect  of  any  share 
unless  registered  as  holder  of  such  share  for  at  least 
Biz  calendar  months  prior  to  such  general  meeting." 

The  plaintiil,  a  proprietor,  attended  the  meeting 
snd  made  a  speech  objecting  to  the  disqualification  of 
a  shareholder  by  the  resolution  unless  some  words 
could  be  added  with  reference  to  the  qualification  of  a 
director,  and  intimated  that  he  proposed  to  move  an 
amendment,  but  the  chairman  ruled  that  the  resolu- 
tion as  it  stood  must  be  either  accepted  or  rejected, 
and  the  plaintiff  then  said  he  would  move  the  rejection 
of  the  resolution.  The  plaintiff  did  not  put  before 
the  chairman,  either  orally  or  in  writing,  the  terms  of 
his  proposed  amendment.  The  resolution  was  put 
•nd  carried,  and  was  confirmed  at  a  subsequent 
meeting. 

The  plaintiff  brought  an  action  against  the  bank  for 
a  declaration  that  the  resolution  was  invalid,  on  the 
grounds  that  it  was  not  covered  by  the  notice  con- 
vening the  meeting,  and  also  that  his  amendment  was 
not  put  to  the  meeting. 

Held,  that  the  notice  was  valid,  and  that,  as  the 
plaintiff  had  not  challenged  the  ruling  of  the  chair- 
man, he  must  be  taken  to  have  waived  any  irregularity 
in  the  chairman's  ruling. — EenJeraon  v.  Bank  of 
Aw^akuia,  oh.d.  chi.,  j.— 62  L.  T.  869. 

15b.  JVcface— raWd%--Z>ir«cfofs.— The  articles  of 
association  of  a  company  provided  that  the  number  of 
the  directors  should  not  be  less  than  three ;  that  the 
continuing  directors  might  aot|  notwithstanding  any 


vacancies  in  their  body,  as  long  as  there  remained 
three  directors  qualified  to  act ;  that  the  ofioe  of  a 
director  should  be  vacated  if  he  should  absent  himselC 
from  the  meetings  of  the  directors  during  the  three 
calendar  months  without  special  leave  of  absenea 
from  the  directors.  Of  the  four  directors  of  the  oom« 
pany,  two-— D.  and  B. — were  both  absent  at  the  same 
time.  D.  was  resident  in  Nova  Scotia,  and  was  ap- 
pointed a  director  to  secure  his  influence  there,  and 
was  charged  with  duties  for  the  performance  of  which 
residence  there  was  essential.  B.  was  travelling 
abroad,  and  it  was  not  known  where  he  was* 

Held,  that,  during  such  absence  of  D.  and  B,»  it 
was  not  essential  for  the  validity  of  every  board 
meeting  that  notice  of  the  meeting  should  be  sent  to 
them,  and  the  other  two  directors  were  entitled  to  act 
as  a  boazd  to  bind  the  company. — Halifax  Sugar 
Befining  Oo.  v.  FranMyn,  oh.d.  stl,  j.-— 69  L.  J. 
Oh.  591;  68  L.  T.  668. 

15b.  Notiee^ralidUy-'Direeton.^Th^  artidea  of 
association  of  a  company,  which  was  incorporated  on 
the  20th  Oct,  1888,  provided  that  there  should  be  not 
more  than  ten  nor  less  than  three  directors ;  that  the 
first  directors  should  be  appointed  by  the  subaoribera 
of  the  memorandum  of  association ;  that  the  directors 
should  hold  meetings  for  the  despatch  of  boslneas  at 
such  times  and  places,  and  might  adjourn  and  other- 
wise regulate  such  meetings  as  th^y  thought  fit,  and 
might  determine  the  quorum  necessary  for  the  trans- 
action of  business ;  and  that  a  resolution  in  writing 
signed  by  all  the  directors  should  be  as  valid  as  if 
passed  at  a  meeting  duly  called  and  constitated.  They 
also  provided  that  the  shares  should  be  allotted  by  the 
directors  to  such  persons  at  such  times  and  on  such 
terms  as  they  should  think  fit.  On  the  22nd  Oct.,  1888, 
the  subscribers  of  the  memorandum  of  association  duly 
appointed  five  directors.  On  the  24th  Oct.  a  meeting 
was  held  at  which  only  two  directors  were  present. 
The  two  directors  passed  a  resolution  that  two  directors 
should  be  a  quorum,  and  allotted  to  S.  one  hundred  M 
shares,  for  which  he  bad  applied,  and  then  adjourned 
the  meeting  to  the  26th  Oct.  On  the  25th  Oct.  S. 
withdrew  his  application.  On  the  same  day  a  third 
director  signed  a  resolution  appointing  two  directors  a 
quorum;  and  on  the  26th  Oct  I.,  a  fourth  director, 
handed  in  his  written  assent  to  the  same  resolution. 
At  the  adjourned  meeting  on  the  26th  Oct  the  pre- 
vious allotments  were  confirmed. 

Held,  that  there  was  no  evidence  that  I.,  who  was 
not  present  at  the  meetings  of  the  24th  or  the  26th 
Oct.,  but  who  signed  the  document  on  the  26th  Oct., 
had  received  proper  notice  of  the  meeting  of  the  24th 
Oct.  ;  that  he  had  not  waived  his  right  to  the  notice 
which  he  ought  to  have  received ;  that  the  meetings  of 
24th  Oct.  and  26th  Oct  were  both  irregular ;  and  that  8. 
was  entitled  to  have  his  name  removed  from  the 
register.— in  re  Portugueee  Ooneolidaied  Copper  Mine$p 
QieMe  eaee,  ajL— 42  Oh.  D.  160 ;  62  L.  T.  88. 

Fbospboius— - 
16.  Oontrtui  —  lUegality  —  Ooneeaion  —  Foteiifn 
lottery^9  Geo.  1,  c.  19,  s.  4—6  A  7  WUl  4,  c  M,  8. 1. 
—A  company,  incorporated  in  England  for  the  pur- 
pose of  carrying  en  financial  and  other  operations  in 
Persia,  issued  a  prospectus  stating  that  it  was  in- 
tended to  acquire  under  a  certain  contract  a  conces- 
sion from  the  Shah,  which  granted  the  exdnsive 
privilege  of  fioating  lotteries  and  similar  loans  in 
Persia ;  that  the  headquarters  of  the  scheme  would  be 
in  Persia,  but  that  agents  would  be  employed  in  the 
chief  cities  of  Eastern  Europe  for  the  purpose  of  ob- 
taining subscriptions;  and  that  '*five  issues  have  to 
be  made  annuslly  in  Persia,  with  minimum  drawings 
of  £10,000,  and  it  is  estimated  that  these  operations 
ehould    return    continuouQly'-iucreaeiog    dividends.'' 
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A  Bhareholder  moTed  to  restraia  the  oompany  from 
ftoquiriug  the  coDceaeion,  or  adTertiaing  the  lottery 
loans  or  ainailar  enterprises. 

Held,  thftt  the  purchase  of  the  concession  was  legal, 
and  that  the  issne  of  the  prospectas  containing  the 
slateaient  of  the  fire  annual  frsnes  was  not  a  notioe  of 
a  foreign  lottery  within  6  &  7  Will.  4,  c.  66.— Jfacne^ 
T«  Persian  Invtaiimmt  Corporation^  oh.d.  chz«,  i.  596 
—44  Ch.  D.  306;  62  L.  T.  894. 

l6a«  Coniratt  —  MiBrepresentaiion  —  Reactssion,  — 
W»  applied  for  shares  on  the  faith  of  a  statement  in 
thd  prospectus  that  certain  persona  were  members  of 
the  council  of  administiation  of  the  company  (which 
staUment  was  untrue),  and  certain  material  facts  were 
furUier  suppressed  from  the  statement  in  the  pro- 
speotus. 

field,  that  the  statement  was  so  materially  untrue 
as  to  be  calculated  to  deoei?e,  and  that  W.'s  contract 
mult  be  rescinded  and  the  deposit  money  repaid. — 
Meifopoliian  Coal  Consumers*  Association,  ffatn- 
wright's  ease,  oH.n.  ilat,  y.—62  L.  T.  30. 

if.  AU6iment'^Contrai^^Batifieaiion.^lL,  and  B. 
applied  for  and  were  allotted  shares  in  a  oompany  on 
the  14th  of  October,  1888.  The  allotment  was  made 
at  a  meeting  of  directors  of  which  no  notice  had  been 
gi?4ti  to  one  of  the  directors,  so  that  the  directors  who 
made  the  allotment  were  not  able  to  bind  the  com- 
pan)^.  On  the  25th  of  October  A.  returned  the  letter 
of  allotment,  and  asked  to  be  excused  taking  the 
shates,  bnt  he  nerer,  in  fact,  repudiated  the  contract. 
On  the  24th  of  December  the  company  brought  an 
action  against  A.  to  enforce  payment  of  the  moneys 
payable  by  him  on  allotment  of  the  shares.  On  the 
Slst  of  October  B.  paid  the  allotment  moneys  on  the 
shares  allotted  to  him,  alleging,  however,  that  he  paid 
''  under  protest/'  bnt  there  was  no  cTidence  that  this 
protest  was  communicated  to  the  company. 

At  a  meeting  of  directors  held  subsequently  to  the 
aboTC  dates,  and  before  either  A.  or  B.  had.  in  fact, 
repudiated,  the  allotment  of  shares  made  at  the 
meeting  of  the  24th  of  October,  1888,  was  confirmed 
and  ratified  by  the  company. 

Held,  following  BoUon  ▼.  Lambert,  37  W.  B.  434, 
that  this  subsequent,  ratification  related  back  to  and 
confirmed  the  iuTalid  allotment  of  the  24th  of  October, 
1888,  and  that  A.  and  B.  were  bound  thereby.— 
In  re  Portuguese  Consolidated  Copper  Mines,  Bad' 
man's  and  Bosamqui^s  caseSf  oh.u.  nob.,  j.— 62  L.  T. 
179. 

17a,  CerUfieate'^Exeeulor^PUdge'^Broksrs^Mer'- 
cantile  law — Estoppel  —  DomicU.  —  The  registered 
owner  of  shares  in  a  New  York  company  held 
cprtifioates  which  stated  that  the  sharea  were  held  by 
him  and  were  transferable  in  person  or  by  attorney 
only  on  the  surrender  and  cancellation  of  the 
certificate  by  ap  indoreemeot  thereon. 

The  indorsement  was  in  the  form  of  a  transfer 
for  Talue  recei?ed,  blank  in  the  names  of  transferor 
and  transferee  with  a  power  of  attorney  in  blank  to 
carry  out  the  transfer.  On  the  death  of  the  owner, 
his  executors,  who  had  proved  his  will  and,  in  order 
that  the  shares  might  be  registered  in  their  names, 
signed  as  executors  the  transfers  on  the  back  of  each 
certificate^  without  filling  up  the  blanks,  and  sent  the 
certificates  to  their  broker,  who  fraudulently  deposited 
the  certificates  with  a  bank,  who  took  them,  lirnd  fide 
and  without  notice,  as  security  for  advances. 

The  bank  retained  the  certificates  and  took  no  steps 
to  obtain  registration.  By  the  mercantile  usage  of 
both  the  Hew  York  and  the  London  Stock  Exchange^ 
transfers  so  signed  by  executors  are  not  treated  as 
being  in  order  nolers  duly  authenticated. 


The    executors    brought    an    action   agAintt  th 
bank  to  establish  their  title  to  the  oertifloates. 

Held,  that  as  all  the  dealings  with  the  oetlift. 
cates  were  transacted  in  England  by  persons  doaiildltd 
there,  the  rights  of  the  parties  must  be  determuicd  bj 
English  law  ;  that  the  conduct  of  the  ezecuton  vas 
consistent  either  with  an  intention  to  sell  or  pledge 
the  shares,  or  to  haye  themselves  registered  as  ownsit, 
and  did  not  estop  them  from  setting  up  their  title  si 
against  the  bank. 

Decision  of  the  Oonrt  of  Appeal  (38  Cb.  D.  S8$) 
affirmed. — CoUmiaX  Bank  v.  Gady  and  Williamt, 
London  Chartered  Bank  of  Australia  v»  Cadif  ead 
Williams,  h.l.— 15  App.  Cas.  267. 

18.  Transfer — WanX  oftiUeinfrans/eror^Certifiai' 
tion — nitr&  vires — Bepresentation  as  to  crediioraiUiiy 
^Lord  Ttnterden's  Act  (9  Geo.  4,  c.  14),  a.  6.— The 
plaintiffs  were  the  transferees  of  certain  shares  in  the 
defendant  oompany.  Before  the  transfer  form  hsd 
been  executed  by  the  plaintifEs,  or  the  piioa  paid,  tbs 
stockbrokers  procured  the  defendanta  to  plsios  apoa 
it  (partly  by  means  of  a  stamp,  partly  in  wiitiag) 
the  following  words  :—*' OertLOoato  lodged.  The 
Balkis  Consolidated  Co.  (Limited).  J.  Y.  TtMosi^ 
for  secretary."  The  defendants  subsequently  dis- 
covered that  the  transferor  had  had  no  title  to  tks 
shares  specified  in  the  transfer,  and  therenpoo,  aot* 
withstanding  their ''  certifioation,"  refused  to  reoogniai 
the  plaintiffs'  title  to  the  shares.  The  plaiatUb 
then  brought  an  action  to  recover  the  prioe  of  the 
shares  paid  by  the  brokers  upon  the  faith  of  the 
*<  certification." 

Held,  that,  although  the  '<  eertifioation "  wai  a 
representation  by  the  defendants  that  a  geniuas 
certificate  covering  the  shares  denoted  by  the  nnmben 
in  the  transfer  had  been  lodged  with  them,  and  that 
the  transferor  had  a  good  title  to  the  sane,  sad, 
further,  that  such  representation  was  made  witk  the 
intent  that  a  subsequent  purchaser  ahonld  act  upon 
it,  yet  the  action  was  not  maintainable,  upon  the 
grounds  (1)  that  the  «  certification  "  was  tittre  wkm, 
and  (2)  that  it  was  a  representation  as  to  the  ere£t 
and  ability  of  the  transferor  within  the  6th  section  ef 
Lord  Tenterden's  Act,  and,  not  being  under  the  seal 
of  the  defendants,  could  not  bind  them. — Bishop  v. 
BaXkis  Consolidated  Co.,  a.B.D.  750—25  Q.  B.  D. 
77. 

WiNDiMo  Up— 

19.  Execution — Sheriff  in  possession-^  Campaiuit 
Act,  1862,  #8.  85,  87,  163.— The  sheriff,  before  the 
presentation  of  a  winding-up  petition,  entered  tbt 
premises  and  took  possession  of  the  chattels  of  a  cob- 
pany,  and  after  the  commencement  of  the  windiag  ip 
received  moneys  paid  by  the  public  for  admiasioa  to 
the  premises. 

Held,  that  the  execution  was^  as  to  these  moasyik 
put  in  force  after  the  commencement  of  the  windiag 
up,  and  was  void  under  section  1 63  of  the  Oompaaisi 
Act,  1862.-^2fi  re  Opera  Co.,  cH.n.  iron.,  j.  637;  fiS 
L.  T.  859. 

20.  Failure  of  object  of  company.— A  company  vsi 
incorporated  to  purchase  and  work  the  B.  ndaa 
Other  ob]eots  mentioned  in  the  articles  of  assodatwa 
were  to  acquire  mines  and  other  properties  in  Hsv 
South  Wales  and  elsewhere,  and  to  carry  oa  thi 
business  of  mining  and  milUng  in  aU  its  bmshsi 
Nearly  two  years  after  the  incorporation  of  the  oosi* 
pany  tho  directors  reported  to  the  shareholders  tkat< 
the  R.  mine  was  a  failure.  The  shareholdecs  thca 
passed  a  resolution  requesting  the  directors  te 
endeavour  to  obtain  suitable  property  in  iriiiflb  t* 
invest  the  remaining  assets. 

Held,  that,  the  main  object  of  the  oompaay's  ineor* 
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pontion  having  failed,  the  company  moat  be  wound 
up.— /n  rs  Bed  Bock  Gold  Mining  Co,^  gh.d.  xat,  j. 
—61  L.  T.  785. 

21.  Juritdietion-^EngltBh  oompany  carrying  on 
InuinesB  in  Au$iralia — SuUequmt  compvhory  wind' 
ing^up  order  in  Australia — Pradiee. — Where  a  com- 
pany, having  its  xegistered  office  in  England,  bat 
having  a  branoh  office  and  the  balk  of  its  basinesa  in 
Anatialjay  resolved  to  wind  np  volontarily,  and  shortly 
afterwards  an  order  was  made  in  Aastralia  for  the 
compulsory  winding  up  of  the  oompany,  it  was  held 
that  the  compolsory  order  in  Aastralia  did  not  saper- 
eede,  or  interfere  with,  the  volnntary  winding  np  in 
thia  country,  any  order  made  by  the  Australian  courts 
for  winding  up  in  Australia  being  merely  ancillary  to 
any  winding  up  taking  place  in  this  country.— ^orf  A 
AuBtraiian  Territory  Co.  v.  OoldiibTough  S  Co,,  oh.d. 
XAY,  J.— 61  L.  T.  716. 

21a.  JuriidieHon-^BeBoluHon  for  voiuniary  wind- 
ing-up after  presentation  of  petition — Amendment  of 
p^iHon^Companiee  Act,  1868  (95  <ft  86  VieL  e.  89), 
M.  79, 147.— Where  a  company  has  passed  resolutions 
to  wind  up  voluntarily  after  the  presentation  of  a 
petition  for  a  compulsory  winding  up,  but  before  the 
same  comes  on  for  hearing,  the  court  has  Jurisdiction 
to  make  a  supervision  order  dispensing  with  the 
amendment  of  the  petition  by  stating  the  resolutions 
to  wind  up  voluntarily,  and  also  with  re-advertisements. 
The  court  will  ezerdse  this  Jurisdiction  where  the  reso- 
lutions to  wind  np  voluntarily  appear  in  the  affidavits 
filed  in  support  of  the  petltion«-*2n  re  Marine  and 
General  Land,  Building,  and  Investment  (7o.-— oh.d. 
CHI.,  J.— 62  L.  T.  723. 

21b.  Jurisdietion^Sale  of  undertaking^^^The  court 
has  jurisdiction  to  wind  up  a  company  whose  under- 
taking is  constituted  for  the  public  benefit,  and  will 
make  a  winding-up  order  in  such  a  case  on  the  petition 
of  a  shareholder  who  makes  out  a  case  for  such  an 
order,  although  it  may  possibly  be  necessary  to  obtain 
an  Act  of  Parliament  to  authorize  a  sale  of  the  com- 
pany's undertaking. 

Blaker  v.  Herta  and  E$tex  Waterxoorke  Co,,  37 
W.  B.  601,  41  Oh.  D.  399,  discussed.— /n  re  Barton- 
upon'Huniber  and  District  Water  Co,,  oh.d.  noh.,  j. 
8—42  Oh.  D.  585 ;  58  L.  J.  Oh.  613 ;  61  L.  T.  803. 

22.  Life  aesuranee  company^^cheme  of  arrange' 
ment~~Life  A$Burance  Companies  Act,  1870  (33  ik  34 
Vict,  e.  61),  SB,  8,  14. — Where  annuities  are  secured 
by  the  guarantee,  uuder  seal,  of  a  life  assurance  com- 
pany, to  trustees  for  the  annuitants,  such  trustees  are 
policy-holders  within  the  meaning  of  sections  2  and  14 
of  the  Life  Assurance  Oompanies  Act,  1870 ;  and  if  a 
life  assurance  company  has,  under  its  deed  of  settle- 
ment, no  power  to  sell  or  transfer  its  life  assurance 
business,  it  cannot,  under  section  14,  enter  into  any 
arrangement  for  the  sale  or  transfer  of  its  life  assur- 
ance business.-^/n  re  Sovereign  Life  Aeeurance  Co., 
CBiD,  CHL,  J.  58--68  L.  J.  Oh.  811;  61  L.  T.  455. 

23.  PetiOon^Business^Ahandonment'^SubstitU' 
tion  of  business  not  authorixed-^**  Just  and  eqwttdtle" 
Vktt  the  oompany  should  he  wound  up. — ^A  company 
was  formed  for  the  purpose  of  carrying  on  a  banking 
business  in  Northamptonshire,  but,  after  about  seven 
months,  closed  the  local  bank,  changed  its  name,  took 
an  office  in  Ix>ndon,  and  oairied  on  a  business  oonsist- 
ing  of  speculations  in  stocks  and  shares. 

Held,  on  the  petition  of  a  shareholder  for  the  winding 
np  of  the  company,  that  it  was  **  just  and  equitable  " 
that  it  should  be  wound  up.— /n  re  The  Grown  Bank, 
CH.D.  HOB.,  J.  666—44  Ob.  D.  634 ;  62  L.  T.  823. 

24.  PsWIwfi— Orwiitor— GamtiAes  order  ^  Com" 
ponies  Ad,  1862,  s.  82^(M.  45,  r.  2.*-A  person  who 


has  obtained  a  garnishee  order  against  a  company  at 
garnishee  Is  not  thereby  constituted  a  creditor  of  the 
oompany,  and  cannot  present  a  petition,  as  a  cnditor, 
to  wind  up  the  company.— J»  re  Combined  Weighing 
and  Advertising  Machine  Co.,  o.a.  67—43  Ob.  D.  99 ; 
59L.  J.Oh.  26;  61  U  T.  582. 

25.  Petition  —  Creditor — Mortgage  —  Covenant — 
Exscntor^Oompaniee  Act,  1862,  si.  80,  82.— The 
P.  company  mortgaged  property!  A.,  with  other 
directors,  being  a  party  to  the  deed  and  covenanting 
for  payment  of  the  debt  and  interest  by  the  oompany. 
Hie  P.  company  afterwards  conveyed  the  equity  of  re- 
demption in  tiie  property  with  the  h.  oompany, 
which  covenanted  to  pay  the  mortgage  debt  and  to 
indemnify  the  P.  oompany  in  respect  thereof.  0.  and 
the  other  directors  were  not  parties  to  this  conveyance. 
The  P.  company  was  wound  up,  and  after  A«'s  death 
his  executors  paid  money  under  his  covenant 

Held,  that  A.'s  executors  could  not  petition,  as 
creditors,  for  the  winding  up  of  the  L.  company. — In 
re  Law  Conrts  Chambers  Co.,  oh.d.  sti.,  i. — 61  L.  T. 
669. 

26.  PeUiion  —  Priority — DUmissal  —  CosU.  —  A 
creditor  who  presents  a  petition  to  wind  np  a  oom- 
pany, with  notice  of  a  previous  petition,  will  have  his 
petition  dismissed  with  costs,  even  it  it  has  been 
advertised  first.— /n  rs  Standard  Portland  Cement 
Co.f  0H.D.  HOB.,  J.— 59  L.  J.  Oh.  408 ;  62  L.  T.  822  £ 

27.  Petitton-^Priority^Presentaiion'^AdveriiBe" 
men(— Co«f«— fi'siteraJ  Order,  November,  1862,  r.  2.— 
Where  two  petitions  to  wind  up  a  oompany  have  been 
presentedi  of  which  the  second  In  date  of  preeeutation 
is  first  advertised,  and  the  same  day  has  been  fixed 
for  answering  both  petitions,  the  order  will  be  made 
upon  the  petition  first  presented,  unless  it  be  proved 
that  it  is  not  presented  bond  fide.  A  petitioner  is 
entitled  to  a  reasonable  delay  in  the  day  for  which  his 
petition  is  to  be  answered,  subject  to  the  risk  of  losing 
his  priority. 

In  re  Norton  Iron  Co,,  26  W.  B.  92,  apprised  Md 
followed. 

In  re  United  PorU  Co.,  39  L.  J.  Ob.  146, 18  W.  R. 
Oh.  Dig.  73,  commented  on.— In  re  Building  Societies 
Trust  Co,,  Ex  parte  Laughton,  Ex  parts  Pihley,  oh.d. 
CHI.,  J.  458—44  Oh.  D.  140;  69  L.  J.  Ob.  688  i  62 
L.  T.  360. 

28.  Proof — Managing  director -"' Salary  ^^Com* 
panieB  Act,  1862,  b.  38.— A  oompany  was  formed  for 
the  purpose  of  buying  and  carrying  on  a  businesa  for- 
merly carried  on  by  the  vendor,  and  it  was  agreed 
that  the  vendor  should,  for  a  period  of  ten  years,  act 
as  the  managing  director  of  the  company.  The 
articles  of  association  provided  that  the  vendor  should 
receive  a  fixed  annual  salary  as  the  managing  director, 
and  that  every  director  should  be  the  holder  of  a  cer- 
tain number  of  shares.  The  oompany  having  gone 
into  liquidation  before  the  ten  years  explr^,  the 
vendor  claimed  in  the  winding  up  as  a  creditor  for  a 
sum  due  to  him  for  arrears  of  salary  as  numaging 
director,  and  for  a  sum  assessed  as  daauges  for 
breach  of  the  contract  to  employ  him  as  such  for  ten 
years. 

Held,  that  these  sums  were  not  due  to  the  claimant 
"  in  his  character  of  a  member,  by  way  of  dividends, 
profits,  or  otherwise,"  within  section  88  (7)  of  tha 
Oompanies  Act,  1862,  and  therefore  he  was  entitled 
to  prove  for  them  in  the  winding  np,  in  competition 
with  the  other  creditors. — In  re  Dale  A  Plant,  oh.d. 
HAT,  J.  409—43  Ob.  D.  255 ;  59  L.  J.  Ob.  180  ;  62 
L.T.  215. 

29.  Proof -^  Priority — Voluntary  winding  up— 
Damages  due  before  winding  up  —  Companies  Act, 
1862  (25  tft  26  Wict.  c  89),  «f.  133,  163,<^9fCtion  133 
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of  the  OompanieB  Act,  1863,  which  profides  that,  on 
the  Tolantary  winding  np  of  a  oompanj,  its  property 
ahall  be  applied  in  satisfaction  of  its  liabilities  paW 
fftMU^  has  the  effect  of  disentitling  a  person  who  has 
established  a  right  to  damages  against  the  company, 
bat  has  not  enforced  it  by  execution,  before  the  date 
of  the  winding  up,  from  obtaining  priority  over  the 
creditors  of  the  company,  although,  under  section 
163  proceedings  to  recoTer  such  damages  against  the 
estate  and  effects  of  the  company  would  not  be  void, 
that  section  applying  only  to  the  case  of  a  company 
being  wound  np  by  the  court,  or  subject  to  super- 
vision.— In  re  Thurso  New  Gae  Go^^  oh.d.  jlay,  j«  156 
^-42  Oh.  D.  486  ;  61  L.  T.  351. 

30.  Proof-^Reni-eharge^Morigage — O&venani  re* 
maining  with  land. — G.  conveyed  land  to  the  use 
that  an  annual  rent-charge  should  be  paid  thereout 
to  himself,  his  heirs  and  assigns,  with  powers  of 
distress  and  entry  in  case  of  default,  and  subject 
thereto  to  the  use  of  L.  in  fee,  and  L.  covenanted 
for  himself,  his  heirs  and  assignsy  for  payment  of  the 
rent*charge.  A  building  society  having  become 
mortgagees  in  fee  in  possession  of  the  land,  leased  it 
to  W.,  who  sub-let  it  to  a  tenant.  The  society  was 
now  being  wound  up  as  an  unregistered  company 
under  section  203  of  the  Oompanies  Act,  1862,  and 
the  assets  having,  by  an  order  of  the  court,  been 
vested  in  the  liquidators,  they  continued  for  some 
lime  to  receive  the  rent  from  the  tenant  and  pay  the 
rent-charge.  Finding  that  they  were  paying  more 
than  they  were  recei?ing  for  the  land,  they  got  the 
permission  of  the  court  to  dispose  of  it,  and  gave 
notice  both  to  the  tenant  and  to  G.  that  they 
renounced  their  possession  of,  and  interest  in,  the 
property.  They  afterwards  conveyed  it  to  a  person 
for  a  nominal  consideration.  G.  ha?ing  died,  the 
executors  and  trustees  of  his  will  brought  in  a  claim 
to  prove  in  the  winding  up  for  arrears  of  the  rent- 
charge  accrued  due  between  the  dates  of  the  notice 
to  renounce  and  the  conveyance  for  a  nominal  con- 
aideratioiu 

Held,  that  at  the  commencement  of  the  winding 
up  there  was  no  liability  for  future  payments  of  the 
rent-charge  capable  of  being  valued  and  proved  as  a 
debt  in  the  grinding  up  within  section  158  of  the 
Oompanies  Act,  1862;  that  the  society  were  only 
liable  to  pay  the  rent- charge  as  long  as  they  were 
holders  of  the  land ;  that  the  notice  to  renounce  was 
(Ufftcient  to  put,  and  did  put,  an  end  to  their  holding 
of  it ;  and  that  the  covenant  to  pay  the  rent- charge 
did  not  run  with  the  land. 

Thomae  v.  Sylveiter,  21  W.  B.  912,  L.  B.  8  Q.  B. 
368,  explained. — In  re  Blackburn  and  DiBlrid  Build- 
ing Society,  Ex  parte  Oraham,  o.a.  178—42  Ch.  D. 
343 ;  59  L.  J.  Ob.  183 ;  61  L.  T.  745. 

81.  Beaerve  /und^C<mpanie$  Act,  1862  (25  A  26 
Vict.  c.  89),  M.  79,  80— Compontes  Act,  1879  (42  ft 
43  Viet,  c.  76),  s.  5.— The  capital  of  a  company  was 
divided  into  £10  shares,  of  which  £5  per  share  was 
not  to  be  called  up  except  in  the  event  of  a  winding 
up.  The  oompany  never  made  any  profits  during  the 
six  years  of  its  existence;  it  was  now  doing  no 
business,  and  all  the  paid-up  capital  had  been  lost, 
f  xoept  enough  to  show  a  balance  of  £337  of  assets 
over  liabilities.  It  still  had  ofaces.  2,400  shares  out 
of  100,000  had  been  issued.  There  were  no  debtp, 
except  directors'  fees,  which  would  not  be  claimed 
except  in  a  winding  up.  A  contributory,  supported 
by  A  minority  of  shareholders,  presented  a  winding-up 
petition* 

Held,  that  the  court  had  power,  where  the  sub- 
stiatom  of  a  company  had  gone,  to  order  a  winding 
up,  even  against  the  wishes  of  the  majority  of  the 
shareholders,  where  there  were  no  debts,  and  on  a 


shareholder's  petition ;  that  the  shanholders  hsd  t 
right  to  refuse  to  have  the  business  continued  tt  the 
cost  of  the  reserve  fund,  which  they  had  centrsetei 
to  subscribe  to  only  in  the  event  of  a  winding  ap ; 
that  the  subject-matter  of  the  oompany  had  fsflsd; 
and  that  a  winding-up  order  must  be  madc.~/s  n 
Brietol  Joiwt^Stock  Bank,  oh.d.  kbx«,  i.  574r-44  Oh.  D. 
703 ;  62  Ii.  T.  745. 

32.  Sale  of  ^ueineai — Voluntary  winding  v/k- 
Special  reeolution-^Nbtiee  o/diaeut'^Cinnpaniet  Ad^ 
1862,  s.  161. — A  oompany  passed  a  special  resdatioi 
for  winding  up  and  for  the  sale  of  its  budaess  t3 
another  oompany,  but  before  such  special  resolutioa 
had  been  confirmeid  in  the  manner  required  by  sectioa 
51  of  the  Oompsnies  Act,.  1862,  a  dissentient  member 
gave  notice  of  dissent  to  IT.,  the  seoretary  of  the  eom- 
psny,  who  was  afterwards  appointed  liquidator  whea 
the  special  resolution  was  confirmed.  The  notfee  of 
dissent,  wherein  U.  was  styled  the  liquidator,  vis 
never  returned  to  the  dissentient  member,  and  no 
objection  was  made  to  it  until  one  month  after  4is 
date  of  the  meeting  at  which  the  special  lesolatba 
was  confirmed.  The  liquidator  moved  to  restrsiB 
the  dissentient  member  from  proceeding  toaiUtn- 
tion. 

Held,  that  the  notice  of  dissent  waa  a  oootbiiag 
notice  and  valid,  and  that  the  liquidator's  motioa 
must  be  dismissed. — In  re  London  and  Wedmintkr 
Bread  Oo„  0H.n.  chi.,  j.  277^59  I*  J.  Oh.  155 ;  62 
L.  T.  224. 

38.  Scheme  of  arHngement^Dehenture^hMen— 
Jurisdiction — Joint^Stock  Oompaniei  ArrangemaU 
Act,  1870  (33  <fe  34  Vict,  c  104),  t.  2.— The  oonrt  hss 
jurisdiction  under  section  2  of  the  Joint-Stock  Com- 
panies Arrangement  Act,  1870,  to  sanction  a  soberas  of 
arrangement  between  a  company  and  its  ersditon 
which  has  the  effect  of  depri?ing  dissentient  debentore- 
holders  of  their  seourity,  and  substitating  therefor 
fully  paid  shares  in  satisfaction  of  their  daims.  The 
court,  however,  before  sanctioning  such  a  scheoM,  most 
be  satisfied  that  it  is  fair  and  equitable.— /«  re 
Empire  Mining  Co.,  ch.d.  ror.,  j.  747^-44  Gh.  B. 
402  ;  59  L.  J.  Oh.  345 ;  62  L.  T.  493. 

34.  Setoff -^  OaUa.  ^  U  a  company  is  bsiBg 
liquidated  voluntarily,  a  shareholder  who  has  bees 
sued  by  the  liquidator  for  calls  cannot  set  off  a  debt  doe 
to  him  from  the  company.— j5b6y  v.  Birch,  ajs.n>— ^' 
L.  J.  Q.  B.  247  ;  62  L.  T.  404. 

35.  Surplus  asieU'^Diitrihution'-'Pre/ereneeiham 
^Paid'up  shares-^Oompanies  Act,  1862,  a.  13S.— Is 
the  liquidation  of  a  company  limited  by  shares  tbs 
surplus  assets,  after  providing  for  debts  and  liabilities 
and  for  the  adjustment  of  the  rights  of  the  contriba- 
tories,  or  to  be  distributed  amongst  all  aharebolden, 
whether  ordinary  or  preference,  in  proportion  to 
their  shares ;  and  this  Is  the  case  even  if  some  of  the 
shares  are  only  partly  paid  up. 

A  oompany  incorporated  under  the  Oompanies  Act, 
1862,  was  voluntarily  wound  up,  and,  after  paying  sll 
expenses  and  returning  the  capital  advanced  by  eack 
shareholder,  there  was  a  large  surplus.  The  shaiss 
consisted  of  preference  shares  ful^  paid  np  aid 
ordinary  shares  partly  paid  up.  There  were  no  pro- 
visions in  the  articlea  regulating  the  distributioa  of 
assets  in  case  of  a  winding  up. 

Held  (reversing  the  decision  of  the  Oourt  of  Appflal« 
36  W.  B.  769,  39  Oh.  D.  1),  that  the  surplus  must  bs 
divided  amongst  the  holders  of  all  the  shares  in  pro- 
portion to  the  shares  held  by  them  respectively.— 
^trcA  V.  Cropper,  u.l.  401—14  App.  525 ;  59  U  J.  Gh. 
22;  61L.T.621. 

36.  Transfer  of  ass^s  New  company  ^Shares  i* 
new  oompany  —  DisseMent  shofthMtt'^  Jkhg  — 
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Companiu  Actj  1862,  a.  161.*— A  oompany  pawed  a 
•peoial  reeolution  to  wind  np  the  oompany  and  to 
tranafevthe  aasets  to  a  new  company,  every  ehare- 
holder  to  be  at  liberty  to  exchange  his  Bhares  for 
■hares  in  the  new  company  on  giving  notice  within 
a  month  to  the  liquidator.  By  a  later  resolution  a 
farther  period  of  a  month  was  allowed  for  exercise 
of  the  option.  The  plaintiif,  a  shareholder  in  the 
company,  did  not  then  exercise  the  option.  After- 
wards, by  an  agreement  between  the  new  oompany  and 
the  liquidator  of  the  old  company  for  the  transfer  of 
the  nndertakhig,  it  was  agreed  that  each  member  of 
the  old  oompany  should  be  entitled  to  demand  shares 
in  the  new  company  paid  up  for  ITs.  6d.  each.  The 
plaintifl  wrote  to  the  liquidator  expressing  dissent 
from  this  arrangement.  The  shares  in  the  new 
company  rose  in  value. 

Held  (Fry,  L.J.,  diss)  that  the  plaintiff  could  not 
claim  an  allotment  of  shares  in  the  new  company. — 
Weston  V.  ^ewr  QusUm  Oo.  c.a.— 62  L.  T.  275. 

37.  Transfer  of  asseis^New  eompany-^OpUon  to 
sharthciders  —  Time  for  exercise  —  Companies  Act, 
1862,  s.  161.— Where  a  oompany  is  being  wound  up, 
and  ita  business  and  assets  are  to  be  transferred  to  a 
new  oompany  in  consideration  of  shares  in  the  new 
company,  in  pursuance  of  section  161  of  the  Oom- 
panics  Act,  1862,  the  scheme  may  fix  a  reasonable 
limit  of  time  within  which  a  shareholder  in  the  old 
company  must  exercise  his  option  to  take  up  the 
shares  in  the  new  company  to  which,  under  the 
scheme,  he  U  entitled.— PosMAioa^fs  v.  Part  Philip 
QM  Mining  Oo*,  oh.d.  sti.,  j.  246—43  Oh.  D. 
462  ;  59  L.  J.  Ob.  201  ;  62  L.  T.  60. 

38.  Transfer  of  assets-^New  company ^Bpeciai  reso- 
lution— Sanction  of  court^Gompanies  Ad,  1862  (25  <ft 
26  Vie^c  89),  ss.  138,  |161.^The  sanction  of  the 
oourt  to  a  special  reeolution  for  the  transfer,  under 
section  161  of  the  Oompanies  Act,  1862,  of  the 
business  or  property  of  a  company  to  another  com- 
pany, without  which  sanction  the  special  resolution, 
in  the  event  of  an  order  being  made  within  a  year  for 
winding  up  the  old  company  by,  or  under  the  super- 
vision of,  the  court,  will  be  of  no  validity,  cannot  be 
obtained  under  section  138  in  a  voluntary  winding 
up,  bat  must  be  obtained  in  the  matter  of  the  wind- 
ing up,  either  at  the  time  of  the  making  of  an  order 
for  winding  np  by,  or  under  the  superviBion  of,  the 
court,  or  at  the  time  of  the  making  of  any  order  sub- 
sequent thereto. 

Judgment  of  North,  J.,  affirmed. — In  re  Odllao  Bis 
Oo^  O.A.  21—42  Oh.  D.  169 ;  58  L.  J.  Oh.  826 ;  61 
L.  T.  534. 

39.  Transfer  of  assets^-^New  oompany — Specific 
performance— InjuncHon-^Oompanies,  Act,  1862,  s. 
23. — In  1883  the  N.  company  was  incorporated,  and 
purchased  gold  mines  from  a  syndicate,  of  which  M. 
was  a  member,  the  consideration  being  principally 
fully  paid-up  shares  in  the  purchasing  company. 
The  plaintiff  and  others  became  entitled  to  M.'s  in- 
terest as  a  member  of  the  syndicate,  but  the  shares 
were  never  allotted  to  him,  and  in  1885  the  N.  com- 
pany was  wound  up  voluntarily.  The  assets  were 
transferred  to  the  new  N.  oompany,  formed  for  the 
purpose  of  purchasing  and  working  the  mines  of  the 
old  K.  oompany.  By  the  agreement  each  member  of 
the  old  company  was  entitled  to  require  an  allotment 
of  as  many  shares  in  the  new  company  as  he  held  in 
the  old  one,  subject  to  the  immediate  payment  of  2s. 
per  share,  and  the  payment  of  Is.  per  share  at  some 
future  time.  The  new  oompany  had  notice  of  the 
position  of  M.  and  those  claiming  under  him.  The 
2s.  per  share  was  never  paid  to  the  new  company  on 
shares  claimed  by  them.  In  1886  the  new  oompany 
was  wound  up,  and  the  mines  sold  to  the  Y.  oom- 


pany, the  consideration  consisting  partly  of  cash  and 
partly  of  paid-up  shares  in  the  V.  company,  which 
were  afterwards  at  a  premium.  Before  the  sale  was 
completed  an  action  was  brought  to  decide  whether 
the  plaintiff  and  others  were  entitled  to  participate 
in  the  consideration  given  by  the  V.  oompany  to  the 
new  K.  oompany  in  respect  of  M.'s  interest. 

Held,  that  the  plaintiff  was  entitled  neither  to 
speclflo  performance  nor  to  an  injunction. 

Decision  of  Kekewich,  J.,  reversed. — Zuccani  v. 
Naeupai  Gold  Mining  Go.,  o.a.— 61  L.  T.  176. 

39a.  Transfer  of  asseiS'^New  company^'Shares  in 
new  company — Joint-Stock  Companies  AcA,  1870  (33 
ft  34  Vid.  c,  104),  s.  2^C(mpanies  Ad,  1862  (25  ft 
26  Vict,  c.  89),  ss.  160, 161.— A  company  in  voluntary 
liquidation  had  passed  a  special  resolution  at  a  general 
meeting  enabling  the  liquidator  to  transfer  the  assets 
to  a  new  company,  on  the  terms  of  an  arrangement 
entered  into  between  the  liquidator  and  a  trustee  for 
the  new  companyi  the  consideration  being  that  the 
shareholders  in  the  old  oompany  should  be  entitled  to 
£1  shares  in  the  new  company  credited  with  fifteen 
shillings  per  share  paid  up.  and  this  arrangement  had 
been  sanctioned  by  the  oourt. 

Held  (affirming  Kekewich,  J.),  that  the  arrangement 
was  not  uUrd  vires. — Nicholl  v.  EherhardJt  Co.,  a  a. — 
61  U  T.  489. 

40.  UnregisteredassociaHon— Literary  and  Scientific 
InstUutions  Ad,  1854  (17  ft  18  Vid.  c.  112),  ss.  30, 
33— Oompanies  Act,  1862  (25  df  26  VicL  e.  89),  a.  199. 
— ^An  unregistered  association,  not  established  for  the 
purpose  of  gain,  but  for  the  promotion  of  literary  and 
sdentiflo  purposes,  cannot  be  wound  up  under  section 
199  of  the  Oompanies  Act,  1862,  which  is  only  applic- 
able to  trading  associations. 

Such  a  literary  or  scientific  association,  though  con- 
sisting of  members  who  are  shareholders,  is  not  a  Joint- 
stock  company  within  the  proviso  in  section  30  of  the 
Literary  and  Scientific  Institutions  Act,  1854,  and  on 
its  dissolution  its  property  must  be  given  to  some 
kindred  institution,  to  be  determined  in  manner  pre« 
scribed  under  section  30  of  the  Literary  and  Sdentiflo 
Institutions  Act,  1854,  even  if  the  rules  of  the  associa- 
tion contain  a  provision  that  the  property  of  the  society 
on  its  dissolution  shall  be  divided  amongst  its  share- 
holders, for  such  a  provision  is  contrary  to  the  Act— 
In  re  Bristol  Athenosum,  oh.d.  kat,  j.  396 — 43  Ob.  D. 
236  ;  59  L.  J.  Oh.  116 ;  61  L.  T.  795. 

See  also  Attaohxbnt,  2  ;  BAxrxauPTOT,  22  ;  Bill  of 
Sale,  9 ;  Oosts,  17  ;  Estoppbl,  2  ;  Evidbncb,  2  ;  Intbb- 
TLBAUBB,  1 ;  JuaisDioTiON,  2  ;  Mabbibd  Woman,  11 ; 
MisBBFRBSBHTATioN,  1,  2 ;  RaoiWAT,  7,  8,  9  ;  Savings 
Bank  ;  Tbadb  Kahb,  2  ;  Tbustbb,  9 ;  V^ill,  26,  32, 
39. 

OOMPEKSATION.— See  Abbitbation,  4  ;  Bankbb,  1  ; 
Intbbbst,  1 ;  Landloed  and  Tbnant,  1 ;  Lands 
Olausbs  Acts,  4 ;  Mobtoaob,  23 ;  Ybndob  and  Fdb- 

CHASBB,  12. 

OOMFOSITION.— See  Bankbuptot,  4, 11,  29. 

OOMFROMISE.— See  AdhinistratioNi  9,  24;  Bank- 
buptot, 29 ;  JuBisDioTiON,  1 ;  Souoitob,  4 ;  Tbustbb, 
5. 

OOKFESSION.— See  Divobob,  2,  2a. 

OONFLIOT  of  LAWS.— See  Bankbuptot,  25  ;  Sbttlb- 

XBNT,  8. 

CONSIDERATION.— See  Mortoaob,  2a ;  Solicitor,  7  ; 
Vbndob  and  Pubchasbr,  6. 

00NSPIRA07.— See  Oriminal  Law,  6  ;  Mastbr  and 
Sbrvant,  1. 
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CONTAaiOXJS    DISEASES    ANIMALS    ACTS.— See 
Local  Gotbrkxent,  4,  6. 

CONTEMPT    of    COURT.— See    Attachjcbnt,    1,    2; 
Habbab  Corpus  ;  Phaciicb,  3. 

CONTINGENT   REMAINDER.— See  Srttlembnt,  6; 
Will,  35. 

CONTRACT:— 

L  Acceptance — Withdrawal -^  AddiiioncU  terms -— 
Sale  of  land^Statute  of  Frauds — Spcdfie  ptrfofm^ 
anee. — The  defenduit  wrote  a  letter  to  the  plaintiff 
offering  to  sell  bim  a  lease  and  goodwill  at  a  certain 
price»  the  offer  to  remain  open  for  ten  days ;  and  the 
plaintiff,  in  reply,  accepted  the  offer.  The  solioitors 
of  the  parties  prepared  a  memorandum  of  agreemsnt, 
containing  additional  formal  terms,  and  the  plaintiff 
wished  also  to  insert  a  clause  restraining  the  defendant 
from  carrying  on  business  within  flte  miles.  After 
further  negotiationa  about  this  clause,  the  defendant, 
before  the  expiration  of  the  ten  days,  declined  to  pro- 
ceed further  in  the  sale.  The  plaintiff  claimed  specific 
performance  of  the  contract  contained  in  the  two 
letters,  without  regard  to  the  subsequent  communica- 
tion. 

Held,  that  the  clause  in  question  was  a  substantia], 
not  a  formal,  addition ;  that  the  question  whether  the 
two  letters  were  CTidenoe  of  a  complete  contract  was 
independent  of  the  Statute  of  Frauds  ;  that  the  whole 
correspondence  must  be  considered,  and  that  showed 
that  the  plaintiff  himself  thought  that  the  contract 
was  not  concluded ;  that  the  circumstances  that  the 
withdrawal  of  the  offer  was  within  the  ten  days,  and 
that  the  negotiations  were  partly  by  the  principals  and 
partly  by  the  solioitors,  made  no  difference ;  and  that 
specifio  performance  must  be  refused. 

Husscy  V.  Home-Payne,  27  W.  R,  585,  4  App.  311, 
followed. 

Obserfalions  on  BoUon  ▼.  Lambert,  37  W.  R.  434, 
41  Cb.  D.  295.— ^rt«(o^  Cardiff,  and  Swansea  Atrated 
Bread  Co.  ▼.  Maggs,  oh.d,  sat,  j.  393 — 44  Cb.  D.  616, 
59  L.  J.  Oh.  472  ;  62  L.  T.  416. 

2.  Corpcration-^Sedl — Extra  work — Metropolitan 
BuriaU  Ad,  1852  (15  <£;  16  Vict.  c.  85),  ss.  24,  31.— 
A  builder  had  entered  into  a  contract  with  a  burial 
board  under  the  seal  of  the  board  for  the  execution  of 
certain  repairs  to  the  buildings  at  the  board's 
cemetery ;  the  repairs  to  be  done  and  the  terms  upon 
which  they  were  to  be  done  were  specified  in  the 
contract.  Further  repairs  were  necessary,  and  were 
executed  by  the  builder  at  the  instance  of  the  board's 
BurTeyor,  and  approved  by  him  when  done. 

Held  (Mathew,  J.,  dissenting),  that  the  builder  was 
not  entitled  to  recover  in  respect  of  the  further  repairs, 
there  being  no  contract  under  seal  as  to  them. — Stevens 
▼•  Hounslow  Burial  Board,  a.B.D«  236  —61  L.  T.  839. 

3.  lUegality^Bighwaff'^Proseeuiion/orohstructing 
— Agreement  for  withdrawat— Stifling  a  prosecution-^ 
Specific  per/ormanc0.— There  can  be  no  valid  agree- 
ment for  the  withdrawal  of  a  prosecution  where  the 
offence  is  a  matter  of  public  concern,  because,  even 
though  there  may  be  no  injury  to  the  public,  the 
determination  of  what  ought  to  be  done  in  such  a 
matter  ought  not  to  be  withdrawn  from  the  ordinary 
administration  of  the  law  and  taken  into  the  hands  of 
private  individuals.  Such  an  agreement  amounts  to 
stifling  the  prosecution — i.e.,  putting  a  stop  to  it  other- 
wise than  in  the  ordinary  course  of  law,  and  is  noue 
the  less  a  diversion  of  the  course  of  justice,  though 
the  terms  of  the  contract  be  in  fact  such  as  to  carry 
out  the  object  of  the  proeecution. 

At  the  trial  of  an  indictment  brought  by  a  local 
boatd  against  certain  persons  for  obstructing  a  high- 
way, an  agreement  was  come  to  that  the  defendants 


should  restore  the  highway  within  seven  ymn ;  that 
in  the  meantime  the  indictment  should  lie  in  ths 
office;  and  that  when  the  defendants  bad  carried  oat 
their  nndertaUng  to  restore  the  highway  the  board 
should  consent  to  a  verdict  of  "  Not  goiUy."  The 
terms  were  approved  by  the  court  The  defcndaats 
not  having  restored  the  highway  within  the  agreed 
term,  the  board  brought  an  action  for  apedAc  perfora- 
ance  of  the  agreement. 

Held  (afflrmhig  the  decision  of  Stirling^  J.),  that 
the  prosecution  in  the  present  case  was  in  respect  of  a 
matter  of  pnUio  concern ;  that  the  efbot  of  the  agree- 
ment was  to  put  an  end  to  that  proaeention  in  a 
manner  not  depending  on  the  ordinary  oonne  of  the 
administration  of  jnetioe;  and,  oonaeqnentiiyy  thcogli 
the  agreement  was  not  entered  into  in  coaaideratieB 
of  any  personal  benefit  to  the  proeeentors,  it  was 
illegal,  and  could  not  be  enforoed. 

Keir  v.  Leeman,  6  Q.  B.  308, 9  lb.  371 ;  followed.— 
WindhiU  Local  Board  of  Health  v.  Vint,  cjl  738— 
59  L.  J.  Oh.  608. 

4.  IllegaliUf-^Part  performanes — ^Montfy  p«mL— 
If  money  has  been  paid  in  pursoanoa  of  an  illegal 
agreement,  and  any  substantial  part  of  the  illegal  pur- 
pose has  been  performed,  the  money  cannot  be 
recovered  back,  even  If  part  of  the  agreement  still 
remains  unperformed. 

Taylor  v.  Boweri,  24  W.  R.  499,  1  Q.  B.  D.  291, 
distinguished. 

Judgment  of  the  Queen's  Bench  Division  alBmud.^ 
KearUy  v.  Thomson,  o.a.  614—24  O.  B.  D.  472;  69 
L.  J.  Q.  B.  288. 

5.  Lunaiic  —  Noosssarits  ^  Implied  contraei,  — 
Where  sums  of  money  have  been  expended  fox  neoes- 
saries  supplied  to  a  lunatic  not  so  found  by  inquisi- 
tion, by  a  person  who  intends  to  be  repaid  for  so 
doing,  an  obligation  will  be  implied  on  the  part  of  the 
lunatic  to  repay  out  of  his  estate  the  suom  ao  ex- 
pended. 

Whether  the  sums  so  expended  were  for  neeeasartes 
or  not  must  be  determined  aooording  to  the  eircuaa* 
stances  in  each  particular  case. 

A  lunatic,  not  so  found  by  inquisitioni  lived  for 
many  years  in  an  asylum  partly  at  her  own  oost  aad 
partly  at  the  cost  of  other  persons.  After  her  death 
ber  estate  was  administered  in  court,  and  thcee  per- 
sons applied  for  repayment  to  them  out  of  her  eatats 
of  the  amount  paid  by  them  in  maintaining  her 
beyond  her  own  income. 

Held,  that  an  obligation  oould  be  implied  to  ia- 
demnify  them  for  money  spent  in  supplying  her  with 
necessaries  ;  but,  on  the  evidence,  that  repaysMat 
had  not  been  expected,  and  could  not  be  allowed. 

In  re  Weaver^  31  W.  R.  224,  21  Cb.  D.  615,  dis- 
cussed. 

Judgment  of  Kay,  J.,  affirmed. — Rhodes  v.  Bhodet, 
O.A.  386—44  Cb.  D.  94  ;  59  L.  J.  Ch.  298;  62  L.  T. 
342. 

6.  Money  lent — Mortgage. — A.  and  B.  agreed  ia 
writing  that  A.  should  let  five  fields  to  B.  in  considfln- 
tion  of  the  sum  of  £50  for  six  years ;  B.  was  to  pay 
the  rent  of  the  land  to  A.,  who  was  to  get  back  tbe 
fields  when  B,  paid  him  the  said  £50.  There  wss  no 
express  agreement  to  repay  the  £50.  After  mors 
than  six  years  had  expired,  A.'s  administrator  sued  B. 
for  the  £50  as  money  lent 

Held,  that  the  action  oould  not  be  maintained.* 
Caatidy  v.  Cassidy,  q.b.d.  (Ir.)— 24  L.  R.  Ir.  577. 

7.  Necessaries--^ Implied  centract-^Poar  lam-^A, 
person  suffering  from  delirium  tremens  beoaais  vio- 
lent in  his  own  house,  used  threats,  and  broke  the 
windows  and  furniture;  a  relieving  officer  of  tks 
union  was  sent  for,  who  ordered  hie  removal  to  tks 
workhouse^  where  he  was  kept  for  some  days.    Hs 
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WB8  then  examined  by  a  doctor  and  brought  before 
the  magfetrates  as  a  lunatic,  but,  as  the  magistrates 
held  that  he  was  not  a  lunatic,  he  was  discharged. 
Certain  expenses  were  incurred  by  the  guardians  in 
respect  of  these  tenrioes. 

Held,  that,  apart  from  the  Lunacy  Acts,  there  was 
a  common  law  liability  upon  such  person  to  repay  to 
the  guardians  the  expenses  so  incurred,  and  that  the 
guardians,  therefore,  could  recover  such  money  as 
necessaries  expended  by  them.— fFetff  Bam  OuardiauB 
▼.  Pearson,  q.b.d.-*62  L.  T.  638. 

See  also  Banxbb,  4;  Canada,  Law  of,  2;  Cokpany, 
4,  16,  16a,  17 ;  Frauds,  Statutb  of,  1 — 3  ;  Infant. 
2,  3 ;  Insurangs,  1,  32 ;  Marribd  Woman,  3,  4 ; 
Mabtbr  and  Sertamt,  2 ;  Municipal  Corporation,  2  ; 
Fawnbrokbr  ;  Practicb,  48  ;  Railway,  3 ;  Savinss 
Bank  ;  Shipfino,  30,  31 ;  Spbciiio  Perform ancb  ; 
Vendor  and  Purchaser,  11,  12,  14,  15. 

CONTKIBUrlON.  —  See  Landlord  and  Tenant,  6  ; 
Principal  AND  Surety,  1. 

CONTBIBUTORY.— See  Building  Society,  6  ;  Oom- 
PANT,  4—6  ;  Satinos  Bank. 

CONTRIBUTORY  NEOLiaENCB.— See  Master  and 
Sbrtant,  7  ;  Railway,  6. 

CONVERSION. — See  Administration,  5  ;  Limitations, 
Statutes  of,  13 ;  Legacy  Duty  ;  Partnership,  3,  4 ; 
Trustee,  10. 

CONVEYANOINO  ACTS.— See  Company,  7;  Copyhold, 
1  ;  Infant,  4  ;  Married  Woman,  1 1 ;  Uortoaor,  2a, 
18,  21 ;  Specific  Performance  ;  Trustee,  1  ;  Vendor 
and  purchassb,  9,  10. 

CONVICTION. — See  Adulteration,  2 ;  Criminal  Law, 
2,  5 — 7 ;  EccLESiASTioAL  Law,  3 ;  Fishbby,  3  ;  Justice 
OF  THE  Peacb,  2,  2a. 

COPYHOLD  :— 

1.  Enfranchisement  —  Rent-charge  — BoundarieB^- 
CosiB  of  inquiry-^Copyhold  Ad,  1852  (15  A  16  Vict. 
c.  61),  f.  24^Copyhold  Act.  1887  (50  A  51  Vict,  c  73), 
BB.  16,  42 — Conveyancing  Ad,  1881  (14  d^  45  Vict.  c. 
41},  «•  44. — In  1880  copyhold  land  was  compulsorilj 
enfranchised  at  the  instance  of  the  lord  o(  the  manor, 
in  consideration  of  annual  rent-charges.  The  boun- 
daiies  of  the  copyhold  land  were  then  Incapable  of 
identification,  but  on  the  enfranchisement  no  proceed- 
ings were  taken  to  identify  the  parcels.  The  rent- 
charges  were  paid  till  February,  1887,  but  not  after- 
wards. 

Held,  that  the  purchaser  of  the  rent-charges  was 
entitled  to  personal  judgment  for  the  rent-charges 
and  arrears,  and  to  an  inquiry  to  ascertain  the 
parcels. 

Judgment  of  Kay,  J.,  37  W.  B.  730,  affirmed.^ 
Searle  ▼.  Cooke,  aA.— 43  Ch.  D.  519  ;  59  L.  J,  Ch. 
259 ;  62  L.  T.  209. 

2.  En/ranchiBement  —  Tenancy  in  tail  —  Barring 
the  entail, — A  tenant  in  tail  of  land  forming  part  of  a 
copyhold  manor  in  which  there  was  a  custom  to  entail 
died,  haling  by  his  will  dsTlsed  his  real  estate  to 
trunttises  upon  certain  trusts,  under  which  his  only 
daughter  (who  was  his  heiress  in  tail)  was  beneficially 
entitled  to  such  real  estate.  The  trustees  were  ad- 
mitted tenants  of  the  copyhold  land  upon  the  trusts 
of  the  will,  and  in  1876  the  lord  of  the  manor  exe- 
cuted an  enfranchisement  to  the  trustees  upon  the 
trusts  of  the  will,  and  the  trustees  shortly  afterwards 
executed  a  oonveyance  to  the  testator's  daughter  in 
fee.  The  enfranchisement  was  not  made  under  the 
Copyhold  Acts. 

Held,  that  the  eifect  of  the  enfranchisement  and 


couTeyance  was  to  bar  the  estate  tail  in  the  copyholds  • 
— Ex  parte  School  Board  for  London,  oh.d.  nor.,  j. 
61—58  L.  J.  Ob.  752. 

3.  InehBure  Aet-^BeBervation  to  lord  of  manor^^ 
Shooting  rt^Att.— Where,  under  an  Inolosure  Act, 
lands  in  a  manor  ha? e  been  inclosed  and  allotted  as 
freehold,  and,  by  a  reserfation  clause,  certain  rights 
oyer  the  lands  so  allotted  are  reserved  to  the  lord,  the 
reserTation  clause,  being  in  derogation  of  the  right  of 
freehold  givea  by  the  Act,  will  be  oonstraed  most 
ttrictly  against  the  lord,  and  nothing  short  of  a  posi- 
tiTe  reserTation  to  the  lord,  either  expressly  or  by 
necessary  implication,  of  rights,  such  as  the  right  of 
shooting,  will  suffice  to  entail  upon  the  lands  allottod 
as  freehold  a  burden  inconsistent  with  the  ownership 
in  fee. 

Sowerhy  ▼.  Smith,  23  W.  R.  79,  L.  B,  9  C.  P.  524, 
followed. 

Lord  Leconfield  ▼.  Diocon,  16  W.  R.  157,  L.  R.  3 
Ex.  30,  discussed. — Duke  of  Devonehire  t.  &  Connor . 
Q.B.D.  420—24  Q.  B.  D.  468 ;  59  L.  J.  a  B.  189;  62 
L.  T.  917. 

See  aho  Inclosurb  ;  Prbsoriftion. 

COPYRIGHT:— 

Infringement — WorlcB  of  art — DrawingB^-'AtiJthor 
-^Copyright  (  Worke  of  Art)  Act,  1862  (25  &  26  Vict, 
c.  68). — J.,  a  member  of  a  firm  of  printers,  being 
himself  unable  to  draw,  employed  an  artist  in  the 
service  of  the  firm  to  make,  under  J.s'  directions,  a 
drawing  on  cards,  used  at  elections,  representing  a 
hand  holding  a  pencil  in  the  act  of  completing  a 
cross  within  a  square ;  the  object  being  to  instruct 
illiterate  voters.  The  firm  registered  the  drawing 
under  the  Copyright  (Works  of  Art)  Act,  1862, 
and  in  the  memorandum  stated  J.  to  be  the  author. 

The  defendants  subsequently  published  similar 
cards  with  a  similar  drawing,  which  was  not,  however, 
an  exact  reproduction  of  the  other.  Neither  draw- 
ings were  works  of  artistic  merit. 

Held,  that  the  printers'  firm  could  not  maintain  an 
action  for  infringement  of  copyright  (1)  because 
the  defendants'  drawing  was  not  an  exact  reproduction 
of  the  registered  copyright  drawing,  and  (2)  because 
J.  was  not  the  author. — Kenrick  ▼.  Lawrence,  a.B.D. 
779—25  Q.  B.  D.  99. 

CORPORATION.— See  Canada,  Law  op,  3 ;  Charity,  1, 
4 ;  Contract,  2  ;  Discovery,  8 ;  Election  Law,  1 — 
3 ;    Municipal   Corporation,   1,  2 ;    Principal   and 

AOBNT,   2. 

COSTS:— 

1.  Adminietraiion  action — UnneceBsary  inquiries-^ 
Ord.  65,  r.  38.— The  plaintiff  was  the  sole  executor 
and  trustee  under  the  will  of  D.,  the  testator,  who 
died  in  1878,  having  left  his  property  in  trust  for  his 
wife  during  widowhood,  with  power  to  carry  on  his 
business,  and  on  her  death  or  marriage  on  trust  for 
sale,  the  residue  to  be  divided  among  the  testator's 
children  and  the  then  li?ing  issue  of  any  deceased 
children.  In  1879  the  plaintiff  issued  a  writ,  and  in 
1880  he  deli?ered  a  statement  of  claim,  alleging 
difficulties  in  the  administration  of  the  trust.  The 
defendants  were  the  testator's  widow  and  son.  The 
plaintiffs  obtained  an  order  for  accounts  and 
inquiries,  but  no  certificate  was  made  till  1879.  The 
estate  was  realised  in  the  action  for  £370. 

Held,  that  the  plaintiff  should  not  be  ordered  to 
pay  the  costs  of  the  action.— /SJu 66s  v.  Daie,  ch.d. 
KAY,  ^.—62  L.  T,  28. 

2.  Appeal — Admiralty  action — Colliaion — Ineviiahle 
accident. — It  is  a  general  rule  in  all  cases  that,  in  the 
absence  of  special  drcumstanoes,  the  successful  party 
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obtaiaa  the  costs  of  an  appeal  and  the  nnsuocPBsfu^ 
party  haa  to  pay  them. 

In  an  admiralty  action  the  Ooait  of  Appeal, 
retersing  the  decision  of  the  court  beloir,  held 
that  a  collision  was  the  result  of  inefitable  acci- 
dent. 

Hold,  that  the  case  fell  within  the  general  rule,  but 
that,  haling  regard  to  the  particular  manner  in  which 
the  case  had  been  conducted,  there  were  such  special 
circumstances  as  to  entitle  the  court  to  order  that 
each  party  should  pay  their  own  costs  in  the  court 
below.— r^fl  Batavier^  c.k.  522—15  P.  D.  37  ;  59 
L.  J.  P.  D.  &  A.  54 ;  62  L.  T.  406. 

3.  Appeal^DocumenU  for  use  of  Judges -^Grd,  58, 
r.  8.— It  is  the  duty  of  the  appellant  on  the  hearing 
of  an  appeal  involfing  the  construction  of  documente 
to  supply  the  Ck>urt  of  Appeal  with  three  copies  of 
each  material  document,  and  it  is  the  practice  to  allow 
the  costs  of  such  copies  on  taxation. 

Where  the  appellant  in  such  a  case  failed  to 
supply  three  copies  of  such  documents,  the  appeal  was 
ordered  to  stand  orer,  the  oosts  of  the  adjournment  to 
be  bf^rne  by  the  appellant. — Cannot  ▼.  OppenTieim, 

4.  Bankrupiey^Depoait  on  appeai^Banhruptey 
BuUa,  1886,  r.  131.— Where  an  appellant  who  has 
paid  the  £20  into  court  as  seouzity  for  the  costs  of  his 
appeal  under  the  pro? isions  of  rule  131  of  the  Bank- 
ruptcy Rules,  1886,  afterwards  abandons  his  appeal 
and  pays  the  costs,  such  money  will  be  paid  out  to  him 
on  his  application,  and  will  not  be  made  subject  to  a 
claim  for  costs  incurred  by  the  appellant  at  an  earlier 
stage  of  the  litigation  which  remains  unpaid  at  the 
lime  of  abandoning  his  appeal.— /n  re  SeoU  & 
Mitchell,  Ex  parte  Scott,  a.B.D.— 62  L.  T.  840. 

6.  Bankrupicy^WUneeB^SoUcitor-'Loas  of  time 
-^Bankruptcy  Bulee,  1886,  r.  11— County  Court  Bule$, 
1889,  crd.  50,  r.  16.— The  decision  in  Colline  ▼. 
Oodefroy,  1  B.  &  Ad.  950,  that  an  attorney  who  has 
attended  on  subpcena  as  a  witness  in  a  civil  suit  cannot 
maintain  an  action  against  the  party  who  subpoenaed 
him  for  compensation  for  loss  of  time,  does  not  inter- 
fere with  the  statutory  right  of  a  witness  in  a  bank- 
luptcy  proceeding  to  payment  for  expenses  and  loss  of 
time. —  Chamberlain  ▼.  Stoneham^  q.bd.  107 — 24 
Q.    B.  D.  113  ;  59  L.  J.  Q.  B.  95 ;  61  L.  T.  660. 

6.  County  court — Diecretion  of  Judge-^Appeal — 
Judicature  Act,  1873  (36  <fe  37  Vict,  c  66),  s.  49— 
County  CourU  Act,  1888  (51  &  52  Vict.  e.  43),  a.  116. 
—A  writ  in  an  action  founded  on  contract  was 
specially  indorsed  for  a  sum  of  £49  10s.  lid.  More 
than  twenty-one  days  after  service  of  the  writ  the 
plaintiff  obtained,  under  order  14,  final  judgment  for 
£23  15s.,  leaye  being  given  to  the  defendant  to  defend 
as  to  the  remainder.  An  order  was  afterirards  made 
directing  the  case  to  be  tried  in  a  oonnty  court,  but 
subsequently  the  plaintiff  abandoned  the  remainder, 
except  £4,  which  was  by  consent  ordered  to  be  paid 
to  the  plaintiff,  with  costs  to  be  taxed.  A  judge  at 
chambers  gave  the  plaintiff  his  costs  on  the  High 
Court  scale.    The  defendant  appealed. 

Beld,  that,  under  section  116  of  the  Oounty  Oonrts 
Act,  1888,  the  judge  at  chambers  had  a  discretion  to 
give  costs  on  the  High  Oourt  scale,  and  that,  having 
exercised  his  discretion  as  to  the  costs,  no  appeal  lay 
from  bis  order. — Bautt  ▼.  Morgan^  q.b.d.  108 — 24 
Q.  B.  D.  48  ;  59  L.  J.  Q.  B.  54;  61  L.  T.  434. 

7.  Divorce. — ^A  wife,  who  had  been  a  prostitute 
before  her  marriage,  left  her  husband  in  Australia 
without  his  consent,  and  came  to  England,  where 
she  repeatedly  committed  adultery  with  the  co- 
respondent, who  did  not  at  first  know  she  was 
married,  though  he   had  had  intercourse  with   her 


before  her  marriage.  The  intercourse  continned  alter 
the  co-respondent  had  become  aware  of  the  marriage. 
The  court  refused  to  condemn  the  co-respondent  in 
costs. — Lemrmouih  ▼.  Learmouith  and  AusUn,  p.n.  k 
A.D.— 59  L.  J.  P.  D.  &  A.  14 ;  62  L.  T.  608. 

8.  Divorce  —  Appeal  —  Queen's  Prodar  —  Wife's 
coats-- Divorce  Act,  1857  (20  &  21  VicU  c.  85), 
s.  51— ifafrtmoniaZ  Causes  Ad^  1878  (41  -e  42  Viet. 
c.  19),  s.  2— /tftficafure  Ad,  1877  (36  &  37  Vid.  e. 
66),  s.  49.— Although,  in  proceedings  for  diTOiee,  a 
wife  as  a  general  rule  is  allowed  her  coats,  the  allow- 
ance  is,  under  the  Divorce  Act,  1857,  s.  51,  in  the 
discretion  of  the  court,  and  there  is  no  appeal  from 
the  refusal  of  the  court  to  order  the  wile'a  cocte  to  be 
pai^. 

Oosts  occcsioned  to  a  wife  by  the  Queen's  Proctoi^s 
intervention  are  also  within  the  discretion  <rf  tiie 
court,  and  no  appeal  will  lie  from  an  order  refnsiBg 
them.— ^ti<;er  v.  BuOer,  o.a.— 15  P.  D.  126  ;  6S  U  T. 
344. 

9.  Divorce — Damages — ApportionmenL — ^The  ooats 
ef  settling  a  scheme  for  apportionment  of  damages 
are  reooverable  from  the  co- respondent.— '/nfffo  v. 
Irwin  and  Layard,  p.n.  &  jld. — 59  L.  J.  P.  D.  ft  A« 
53 ;  62  L.  T.  612. 

10.  Patent-^Infringemeni. — ^The  defendftnt  in  an 
action  for  infringement  of  a  patent  denied  the 
infringement.  Judgment  was  given  for  the  plaintiff 
on  the  issue  as  to  infringement,  but  for  the  defend- 
But  on  the  ground  of  want  of  novelty. 

Held,  that  the  defendant  was  not  entitled  to  the 
costs  of  the  issue  as  to  the  infringement. — Philiips  v. 
Ivel  Cycle  Co.,  ch.d.  k«k.,  j.— 62  L.  T.  392. 

1 1 .  Patent — Infringement — Particulars  of  obfeetum 
'^Patents,  Designs,  and  Trade-Marks  Ad,  1883  (46  ft 
47  Vict.  c.  57),  s.  29  {6)^0rd.  65,  r.  27,  iuh-ruUs  »0, 
21.— In  an  action  for  mfringement  of  a  patent,  the  de- 
fendant denied  the  infringement  and  also  delivered 
particulars  of  objections  to  the  validity  of  the  patent. 
The  action  was  dismissed  with  costs,  on  the  groond 
that  there  had  been  no  infringement,  the  question  of 
validity  not  being  gone  into.  The  defendant  did  not 
apply  to  the  judge  to  certify,  under  section  29  (6}  of 
the  Patents,  Designs,  and  Trade-Harks  Act.  1883,  tlMt 
his  particulars  of  objections  were  reasonaUe  and  pro- 
per, and  his  costs  of  those  particulars  were^  on  that 
ground,  disallowed  en  Hoc  by  the  taxing  master, 
without  being  gone  into  in  detail  as  on  taxation. 
The  plaintiff  then  brought  in  a  bill  of  oosta  alleged  to 
have  been  occasioned  by  the  defendant's  partienlaiB 
of  objectioni,  and  claimed  to  have  such  costs  aet  off, 
under  ord.  65,  r.  27,  against  the  costs  payable  by  hiss 
to  the  defendant,  but  tho  taxing  master  considered  be 
had  no  power  to  go  into  the  question  of  the  propriety 
of  the  objections,  or,  oonsequentiy,  to  allow  tlie 
plaintiff  the  costs  he  claimed. 

Held  (affirming  the  decision  of  Kay,  J.),  that  dis- 
allowance of  costs,  or  some  specified  costs,  of  a  party, 
on  the  particular  grounds  specified  by  aub-rale  SO,  ss 
that  the  proceedings  in  respect  of  which  those  costs  had 
been  incurred  were  improper,  Tcxations,  or  unneces- 
sary, is,  in  the  absence  of  an  express  direction  under 
the  same  rule  by  the  judge  to  the  taxing  officer,  a 
condition  precedent  to  the  right  of  the  other  parties 
to  have  any  costs  occasioned  to  them  by  sooh  pro- 
ceedings paid  by  the  offending  party  or  set  off 
against  costs  payable  to  him ;  and  that,  the  costs  of 
the  defendant's  particulars  having  been  disallowed 
merely  because  they  were  not  certified  for  bj  the 
judge,  the  condition  precedent  was  not  fulfilled,  and 
the  taxing  master,  having  no  jurisdiction  to  go  ints 
those  costs  as  on  taxation,  nor  to  consider  the  ques- 
tion whether  the  proceedings  in  respect  of  which  lissf 
were  incurred  weie  improper,  nnnaoeaaaiy,  or  vrxs* 
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tiouB  within  sub-rule  20,  had  no  power  to  allow  the 
plaintilTs  daim  to  set  off  or  to  payment  of  any  costs 
occasioned  him  by  suoh  proceedings. 

Parties  who  desire,  under  such  cironmetances,  to 
raise  the  question  whether,  in  oonsequenoe  of  any 
proceedings  improperly  taken  by  other  parties,  such 
first-mentioned  parties  ha?e  been  put  to  costs,  ought 
to  ask  the  Judge  to  direct  the  taxing  master  to  look 
into  that  question,  and,  if  he  finds  in  the  affirmatiTe, 
tax  those  costs  and  order  them  to  be  paid  by  the 
parties  by  whose  proceedings  they  hate  been  occa- 
sioned*—(7arrar(2  ▼•  Edge,  o.a.  455 — 11  Ob.  D.  224; 
59  L.  J,  Oh.  379 ;  62  L.  T.  510. 

12.  Priority — Adminiitraiion  action.— The  conduct 
of  an  administration  action  was  given  to  the  B. 
company,  as  a  creditor.  A  summons  by  the  company 
for  an  order  on  a  firm  of  solicitors  to  refund  money 
receiTed  out  of  the  estate  for  costs  was  dismissed,  the 
company  being  ordered  to  pay  the  costs  of  the  solici- 
tors. The  company  was  wound  up,  and  proved  to  be 
insolvent.  All  the  costs  of  the  action  had  been  paid 
except  those  of  the  summons  agninst  the  solicitors. 
The  fund  in  court  was  not  sufftoient  to  pay  the  costs 
of  either  the  company  or  the  solicitors. 

Held,  that  the  fund  in  conrt  must  be  psid  to  the 
solicitors.— ^ZttiKJe^;  ▼.  BlundeU,  o.a.  707—44  Ob.  D. 
1  ;  59  L.  J.  Ob.  269;  62  L.  T.  620. 

1 3.  FrioriMf^ Harhour  commi$$ioners — Mortgage — 
JUeeiver^^CommiBsioners  Olauaes  Act,  1847  (10  <£;  11 
Viet,  c  16),  «.  60. — ^The  plaintiffs  were  solicitors,  who 
bad  recovered  Judgment  against  commissioners  for 
the  amount  of  their  bill  of  costs  incurred  in  litigation 
on  their  behalf,  and  in  an  action  brought  to  enforce 
the  Judgment  obtained  the  appointment  of  a  receiver 
and  an  order  for  inquiries  as  to  the  commissioners* 
property  and  debts  and  the  priorities  of  incumbrancers. 
The  chief  clerk  made  his  certificate,  and  the  plaintiffs, 
on  further  consideration,  asked  for  their  costs  of  the 
action  out  of  funds  in  court  in  priority  to  those  of 
other  parties.  The  funds  were  derived  from  rates  and 
tolls,  and  formed  part  of  the  property  mortgaged  to  the 
▼arioue  incumbrancers. 

Held,  that  the  plaintiffs  were  entitled,  in  priority  to 
other  parties  except  the  commissioners,  to  their  costs 
of  the  action  so  fi»  as  they  had  been  incurred  for  the 
*  benefit  of  the  other  parties  except  the  commissioners. 

The  commissioners  were  constituted  by  special  Acts 
of  Parliament,  one  of  which  incorporated  the  Oom« 
mlssioners  Olanses  Act,  1847. 

Held,  that,  under  section  60,  the  commissioners 
were  entitled  to  thdr  costs  of  the  action  as  between 
ooUoitor  and  client  out  of  the  funds  in  court  in 
priority  to  the  claims  of  all  the  other  parties. — Batten 
▼.  Dartmouih  Earbour  Oofmnistioners,  oh.i),  xsk.,  j. 
603—62  L.  T.  861. 

13a.  Priority — Mortgage^Adminiitration  action^ 
TrutUes'  cosU.  —  Where  a  puisne  incumbrancer 
brought  an  action  against  other  incumbrancers  and 
the  trustees  of  a  will  for  administration  of  the  estate, 

Held,  that,  so  far  as  the  administration  proceedings 
were  proper,  and  for  the  benefit  of  the  prior  mortga- 
gees, the  plaintiff  was  entitled  to  his  costs  of  suoh 
proceedings  out  of  the  estate  in  priority  to  the  prior 
mortgagees,  but  must  add  the  rest  of  the  costs  to  his 
security. 

Held,  also,  that  the  trustees  costs  of  the  action,  so 
far  as  such  costs  were  costs  of  administration  of  which 
the  prior  mortgagees  had  had  the  benefit,  must  come 
out  of  the  fund  as  between  solicitor  and  client. — Lee 
V.  Bame,  oh.d.  xat,  j.— 62  L.  T.  922. 

14.  8eewriiy--Appeal — Married  tooman^Separate 
estaio^Besiraini  on  aniidpaiion'^Ord.  58,  r.  15.— 
The  fact  that  an  appellant  is    a    married  woman 


having  only  separate  estate  subject  to  a  restraint  on 
anticipation,  is  a  special  circumstance  which  will  in. 
duce  the  Oourt  of  Appeal  to  require  such  appellant  to 
give  security  for  the  costs  of  the  appeal. —  Whitaker 
V.  Kershaw,  o.a.  497—44  Oh.  D.  296 ;  62  L.  T.  776. 

15.  Beeurity^Aasete  of  plaintiff  in  defendant's 
hands-^Dday.-^An  order  for  security  for  costs  will 
not  be  made  if  the  defendant  holds  money  of  the 
plaintiff,  nor  if  there  has  been  delay  in  making  the 
application,  and  the  plaintiff  has  since  incurred 
expense.— Z)ti^y  v.  Joyce,  ic.&.  (Ir.)— 25  h.  B.  Jr.  42. 

16.  Security^-Bankruptev  of  plaintiff— Reni-^ 
^afoppsZ.— The  plaintiff  having  brought  an  action  for 
the  rent  of  certain  premises  demised  by  him  to  the 
defendant,  the  defendant  discovered  that  at  the  time 
of  the  lease  the  plaintiff  was  a  bankrupt,  and  that 
his  discharge  had  been  made  conditional  upon  his 
paying  bis  creditors  5s.  in  the  pound.  This  sum  had 
not  been  paid.  The  defendant  thereupon  applied 
that  the  trustee  in  bankruptcy  should  be  made  plaintiff, 
or  that  the  defendant  should  be  ordered  to  give 
security  for  the  costs  of  the  action. 

Held  (alarming  the  Judgment  of  the  Qaeen's  Bench 
Division  J,  that  the  defendant  was  estopped  from  deny- 
ing the  plaintiff's  title  and  setting  up  the  title  of  the 
trustee ;  that  the  mere  fact  of  bankruptcy  was  not  of 
itself  sufficient  ground  for  ordering  security  for  costs ; 
and  that  the  plaintiff  was  not  a  mere  nominal  plain- 
tiff suing  on  behalf  of  his  trustee  in  bankruptcy,  na 
he  would  gain  a  benefit  if  he  succeeded  in  the  action, 
and  that  he  could  not  be  required  upon  that  ground  to 
give  security  for  costs. 

Rhodes  v.  Dawson,  34  W.  B.  240,  16  Q.  B.  O.  548, 
followed.— (700^;  v.  Whellock,  o  a.  534—24  Q.  6.  D. 
658 ;  59  L.  J.  Q.  B.  329 ;  62  L.  T.  695. 

17.  Becurity^^Gompany  in  liquidation.—'The  fact 
of  a  plaintiff  company  being  in  liquidation  is  a  reason 
for  believing,  in  the  absence  of  evidence  to  the  con- 
trary, that  it  will  be  unable  to  pay  costs  if  the  action 
is  unsuccessful.  Therefore,  in  suoh  case  the  defend- 
ant is  entitled  to  security  for  costs  under  section  69 
of  the  Oompanies  Act,  1862.— Pure  Spirit  Co.  v. 
Fowler,  (i.b.d.  686—25  Q.  B.  D.  235. 

18.  Stay  of  proceedings^Unpaid  costs  of  former 
action* — Where  a  plaintiff;  having  failed  in  one 
action,  commences  a  second  action  for  substantially 
the  same  matter,  the  second  action  will  be  stayed 
until  the  costs  of  the  first  action  have  been  paid. 

Martin  v.  Earl  Beauchamp,  32  W.  B.  17,  25  Ob. 
D.  12,  &ppTOYed»-^McGahe  v.  Bank  of  Ireland,  h.l. 
257—14  App.  Oas.  413;  61  L.  T.  416. 

19.  Taooaiion'-'Dealth  of  c2toif.  —  Oosts  incurred 
after  the  death  of  a  client  will  be  disallowed  on 
taxation,  even  if  the  solicitor  could  not  possibly  have 
been  aware  of  his  client's  death  when  the  costs  were 
incurred. — Po(^  v.  Pool,  p.d.  &  a*d.— 58  L.  J,  P.  D.  & 
A.  67;  61L.T.  401. 

20.  TamaJtion-^Lien  of  $olicitor^8tatute  of  Limi- 
tation$,^^m,  acted  for  many  years  as  solicitor  for  0. 
In  Jnne,  1888,  0.,  becoming  dissatisfied  with  M., 
signed  an  authority  to  other  solieitors  to  obtain  and 
receive  from  M.  all  deeds  and  documents  in  M.'s 
possession  belonging  to  0.  or  relating  to  his  property. 
The  new  solicitors  wrote  to  M.  requesting  him,  if  he 
had  any  claim  to  a  lien  upon  0.'s  deeds,  &o.,  to  send 
them  full  particulars,  and  inclosing  a  copy  of  their 
authority.  In  farther  correspondence  they  asked  for 
an  early  appointment  for  delivery  up  of  0.'s  deeds  and 
documents,  and  intimated  that  0.  only  required  H.  to 
deliver  particulars  of  any  unsettled  bill  of  costs  M. 
might  have  agahist  him.  In  July,  1888,  0.  took  out 
an  originating  summons  as  plaintiff  against  M*  as 
defendant  for  taxation  and  delivery  up  of  deeds,  &o., 


65 


Costs. 


DIGEST. 


C  Weekly  Reporter,  Be^.  IS,  1690. 

Costs.  56 


Instead  of  proceeding  by  the  usual  petition  of  course 
(the  BummoDis  containing  no  undertaking  by  0.,  such 
as  would  haTe  been  contained  in  a  petition  of  course, 
to  pay  what  should  be  found  due  on  the  taxation),  and 
obtained  an  order  for  delivery  by  M.  to  0.,  within 
fifteen  days  of  service  of  the  order,  of  a  bill  of  M.'s 
fees  and  disbursements  in  all  matters  in  which  M.  had 
been  employed  as  solicitor  for  O.,  with  a  reference  to 
the  taziog  master  to  tax  and  settle  <'  the  said  bill/' 
and  to  certify  the  amount  due  on  either  side,  and  for 
payment  of  the  amonnt  certified.  It  was  further 
ordered  that  C.  should  be  at  liberty  to  pay  £350  into 
court,  and  that  M.  should  thereupon  deliver  up  to  C. 
on  oath  all  C.*8  documents  which  were  in  M.'s  posses- 
fiion  or  power^  and  that  M.'s  lien  on  such  documents 
frhould  attach  to  the  £350  when  p«id  into  court,  and 
that  the  delivery  of  the  documents  should  be  without 
prejudice  to  M.'s  lien.  The  taxing  master,  in  taxing 
the  bill,  struck  out  the  items  incurred  more  than  six 
years  previous  to  the  proceedings,  on  the  ground  that 
they  were  statute-barred,  without  reference  to  their 
propriety  in  other  respects. 

Held,  that,  the  real  object  of  the  proceeding  being 
clearly  to  obtain  delivery  up  of  0.'s  documents,  and 
for  that  purpose  to  ascertain  the  amount  of  M.'s  lien 
on  them,  it  must  have  been  intended  by  the  ordeir  to 
treat  all  the  items  as  '*dne,"  whether  they  were 
recoverable  by  action  or  not,  and  that  the  taxing 
mister  ought  to  have  taxed  them  all,  whether  barred 
or  otherwise. 

Decision  of  North,  J.,  affirmed. 

Quasre^  whether  there  was  in  the  correspondence 
any  acknowledgment  sufficient  to  take  the  item^, 
which  would  otherwise  have  been  barred,  out  of  the 
Statute  of  Limitations. — Curwen  ▼.  Milburn,  c.i.  49 
—42  Ch.  D.  424 ;   62  L.  T.  278. 

21.  Taxation — London  agent — Payment  into  court — 
Juriidiction^Solieitore  Act,  1843  (6  &  7  Vict.  c.  73) 
s.  37.— Section  37  of  the  Solicitors  Act,  1843,  does  not 
empower  the  court  to  direct  taxation  of  a  part  of  a 
bill  of  costs  ;  but  the  court  has  an  inherent  jurisdic- 
tion so  to  direct. 

Taxation  of  a  part  of  a  London  agency  bill  may  be 
directed  on  the  terms  of  payment  into  court  of  the 
amount  claimed  by  the  agent. 

Decision  of  the  Oourt  of  Appeal  (36  W.  R.  374,  37 
Oh.  D.  433)  affirmed,  with  a  variation.— iS^or«r  v. 
Johnson,  h.l.  756 — 15  App.  Gas.  263  ;  62  L.  T.  710. 

22.  Taxation'^ l^ariy  and  party  cotts — Advice  of 
counteil, — The  costs  of  procuring  the  advice  of  counsel 
to  institute  a  motion  to  attach  a  person  fo?  contempt 
of  court  are  not  taxable  against  such  person  as  party 
and  party  costs. — Lynch  ▼.  Maean  (2),  bx.i>.  (Ir.)— 
26  L.  B.  Ir.  388. 

23.  Taxation'^ Review — "  Ohfection  in  writing  *' — 
Ord»  66,  r.  27  (39)  (41).— An  application  by  a  party 
to  a  judge  under  ord.  65,  r.  27  (41),  for  an  order  for 
a  review  of  taxation  of  a  bill  of  costs  as  to  any  item  or 
part  of  an  item  contained  therein  cannot  be  enter- 
tained unless  the  party  applying  has  first  carried  in  an 
objection  in  writing  with  respect  to  each  such  item  or 
part  of  an  item. 

Decision  of  Stirling,  J.,  affirmed.— 3<rotM^y  t. 
Sanders,  &▲.  117. 

24.  Tawaiion'^Separate  actions  hy  one  solicitor^ 
Ord.  65,  r.  27.— Three  shareholders  in  a  company, 
W.,  T.,  and  G.,  brought  separate  actions  to  hare  their 
names  removed  from  the  list  of  shareholder.  The 
same  solicitor  acted  for  the  pliintifE  in  each  action. 
W.'s  action  was  decided  flrbt,  and  it  was  arraniged  that 
the  evidence  taken  in  that  aotion  should  be  used  in 
the  other  two,  which  subsequently  eame  on  and  were 
decided  by  the  same  judge  on  the  same  day,  judgment 

.    behig  giT«n  for  the  plaintiff  in  each  case,  with  costs. 


T.'s  costs  were  taxed  in  the  usual  way,  bat  the  tuiofl; 
master  struck  out  en  hloc  a  number  of  items  ia  0.*< 
bill,  on  the  ground  that  the  two  actions  were  siiaiUr, 
and  that  duplicate  copies  of  documents  ought  not  to 
have  been  prepared ;  he  therefore  disallowed  the 
charges  for  copies  which  had  already  been  allowed  is 
T.'s  bill.  The  same  counsel  appeared  for  the  plsinliil 
in  each  case,  and  the  taxing  meyitei  reduced  their  feei 
in  G.'s  bfil. 

Held,  that  the  whole  bill  must  be  refeired  back  to 
the  taxing  master,  with  the  direction  that,  except  ss 
regards  attendance  or  other  matters  which  were,  or 
ought  to  have  been,  done  at  one  and  the  same  tlma  in 
both  actions,  the  plaintiff's  solicitor  was  entitled  to 
charge  in  G.'s  action  a.<i  if  he  had  not  been  engaged  in 
T.*B  action.— In  re  Mttropclitan  Coal  Coniameri' 
Association,  QritVs  case,  ch  d.  k.bk«,  j.  462^59  L  J. 
Ch.  532;   62L.  T.  561. 

25.  Taxatiwi^ShoTthand  notes^Ord,  58,  r.  4- 
Ord,  78,  r.  1. — ^The  costs  of  shorthand  notes  of 
evidence  are  never  allowed  on  taxation  withoat  a 
special  direction,  and  though  the  ooort,  fai  tbe 
exercise  of  its  discretion,  can  give  sQoh  a  direeftioD,  tbe 
discretion  is  only  exercised  under  very  special  circom- 
etances,  and  any  application  to  the  court  to  ezerdie 
such  discretion  should  be  made  at  or  imsMdialrlj 
after  the  time  when  the  judgment  is  given.— Glaiier 
V.  mis,  c.A.  113—59  L.  J.  Ch.  63 ;  62  L.  T.  305. 

26.  Tctxation  —  Special  circumstances  —  SoUdtm 
Act,  1843  (6  <ft  7  Viet,  c  73),  s.  37.— Solictton  to 
trustees  delivered  to  their  dienta  in  the  years  18S3 
and  1884  bills  of  costs  for  work  done  for  tbecssi 
trustees,  which  were  paid  without  taxation,  tfa« 
solicitors  not  having  informed  their  clients  that,  if 
administration  proceedings  were  subsequentlj  broagbt 
and  the  bills  were  moderated  in  those  proceedings,  tbe 
trustees  would  have  to  pay  out  of  their  own  pockdtt 
the  amounts  by  which  thn  bills  were  redoced  on 
moderation.  The  solicitors  also  delivered  to  tie 
manager  of  an  asylum  carried  on  by  the  tro&teei  u 
part  of  the  trust  estate,  other  billa  of  costs  for  work 
done  for  the  trustees.  It  was  admitted  that  the  bUli 
delivered  to  the  trustees  were  honest  and  not  exceiiire. 

Held,  as  to  the  bills,  paid  without  taxation,  tbatilM 
fact  of  the  solicitors  not  having  given  such  infornatiQi 
to  their  clients  was  not  a  special  circumstance  joftifj- 
iug  taxation  after  payment;  and,  as  to  the  btlli 
delivered  to  the  manager  of  the  asylum,  that  deliveiy 
to  him  was  not,  in  the  alwence  of  proof  that  he  wm 
authorized  to  receive  bills  for  the  trustees,  deUveiy  to 
the  trustees. 

In  re  F ,  16  W.  R.  749,  distinguished.-I*  « 

Layton,  ch.d.  noil,  t,  652. 

27.  TaxaUon-^Third  pafiy^SoHeOors  Ad,  1S43 
(6  &  7  Vict.  c.  73),  s.  38.— The  oommon  fom  sU^ 
tion  in  a  petition  of  course  that  the  solicitor  "deUveicd 
to  your  petitioners  his  bill  of  fees  and  disbttrssfflflati'' 
is  a  material  allegation  which  is  not  satiefled  by  i 
merely  constructive  delivery. 

The  ordinary  practice  as  to  delivery  of  bOls  of  eosb 
by  mortgagees'  and  by  trustees*  solicitors  stated.—/! 
re  Bohertson,  ch.d.  chi.,  j.  170—42  Ch*  D.  553,-  5S 
L.J.  Ch.  833;   62  L.  T.  88. 

28.  Tender-^Payment  into  coterf— Oni  22,  r .  7.- 
In  an  action  for  money  lent  the  statement  of  defence 
alleged  that  the  only  sum  due  was  iS38,  which  tiw 
defendants  had  tendered  and  brought  hate  court  is 
satisfaction  of  the  whole  claim,  it  not  being  itite^ 
that  the  tender  was  made  before  action.  l%e  ^fim- 
tiff  took  the  £38  out  of  court  in  satisfaction  of  bii 
claim. 

Held,  that  the  plaintiff  was  not  entitled  fohavebs 
costs  taxed,  as  there  was  a  plea  of  tender  oo  tba 
record,  which  was  not  disposed  of,  and  that  it  «■> 
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not  essential  to  allege  that  the  tender  was  before 
action  if  that  fact  could  be  inferred.— (Tri^^As  v. 
Tstrad/odwg  School  Board,  q.b.d.  425—24  Q.  B.  D. 
807  ;  59  L.  J.  Q.  B.  116 ;  62  L.  T.  151. 

29.  Third  party—Indemniiy.^A.t  the  trial  of  an 
action  for  specific  performance  the  defendant  was  held 
to  be  liable  to  the  plaintiff  on  the  contract,  bnt  en. 
titled  to  an  indemnity  from  the  third  party. 

Held,  that  the  third  party  must  pay  the  costs  of 
the  third-party  proceedings  between  him  and  the  de- 
fendant, bat  that  the  defendant  must  pay  the  costs  of 
his  unsuccessful  defence. — Blore  ▼.  Ashhy,  ch.d. 
MK.,  J.  141—42  Ch.  D.  682;  58  L.  J.  Ob.  779;  61 
L.  T.  766. 

See  also  Attaohxbkt,  2  ;  Ooxpant,  26,  27  ;  Oopy- 
Hotp,  1  ;  OouMTY  Court,  1—3,  9 ;  OaxnivLh  Law,  1  ; 
DiscofBRY,  9;  DiTonoB,  18;  Intbbpliadbk,  2  ;  Lands 
Clauses  Acts,  6 — 8  ;  Local  Gotbrnmbnt,  7  ;  Marsibd 
WojiAN,  9 ;  MiSREPRBasKTATiON,  2 ;  MoRTGAOB,  r>  ; 
Municipal  Corporation,  1 ;  Nboligbnob,  2  ;  Nuxsanob, 
3;  Patbnt,  3,  7;  Prachcb,  3 la.;  Hhbbivf,  1,  2  ; 
Shipping,  28 ;  Solicitor,  3s,  4,  8—11. 

COUNSEL.— See  Bankruptcy,  26 ;  Costs,  22. 

COUNTY  COUNCIL.— See  Elbotion  Law,  1,2;  Local 
QoTBBinnNT,  4 — 7. 

COUNTY  COURT  :— 

1.  Appeal  —  Admiralty  —  Interlocutory  order  — 
County  Courts  Admiralty  Jurisdiction  Act^  1868  (31 
<ft  32  Vict.  e.  71),  s.  26— County  Courts  Act,  1888 
(51  Jh  52  Vict.  c.  43),  «.  120— Coits^Couniy  Court 
BuUi,  1889,  ord.  50,  r.  16.-— There  is  no  appeal  from 
any  interlocutory  decree  or  order  of  a  county  court 
having  admiralty  Jurisdiction  in  an  admiralty  cause 
without  the  permission  of  the  Judge  where  the  decree 
or  order  appealed  from  is  not  made  at  the  hearing  of 
the  suit. 

Section  120  of  the  County  Courts  Act,  1888,  pro- 
viding for  the  manner  in  which,  and  the  conditions 
Bubject  to  which,  appeals  may  be  brought  from  the 
judgment,  direction,  or  decision  of  a  county  court 
Judge  where  any  party  is  dissatisfled  with  the  deter- 
mination or  direction  of  the  judge  in  poinc  of  law  or 
equity,  or  upon  the  admission  or  rejection  of  any 
e^dence,  has  not  given  a  right  of  appeal  from  inter- 
locutory orders  made  in  admiralty  actions  previous  to 
or  after  the  hearing  of  the  suit. 

Semhle,  ord.  50,  r.  16,  of  the  County  Court  Rules, 
1889,  directing  that  ''the  costs  of  witnesses,  whether 
they  hare  been  examined  or  not,  may,  unless  other- 
wise ordered  by  the  jndge,  be  allowed,  though  they 
have  not  been  summoned,"  is  not  to  be  oonetrued  as 
authorizing  a  Judge  of  county  courts  to  order,  as  a 
general  rale  of  practice,  that  in  admiralty  actions  the 
costs  of  witnesses  not  called  shall  be  disallowed, 
unless  it  be  otherwise  ordered  by  ■  himself.  —  The 
Ca$hmere,  t.d.  &  a.d.  623  —  15  P.  D.  121  ;  59 
L.  J.  P.  D.  &  A.  57;  62  L.  T.  814. 

2.  Appeal^  Security  for  costs.— The  court  will  not, 
as  a  rale,  require  security  for  the  costs  of  an  appeal 
from  a  ooun^  court  where  the  Judge  has  given  nn- 
conditional  leave  to  appeaL — Ex  parte  Ap^hoearies^ 
Society,  Q.B.D.  478. 

3.  Costa—SealcCertificate^County  Court  Rules, 
1889,  ord.  50,  r.  B— County  Courts  Act,  1888  (51  & 
52  Viet.  c.  43),  s.  119.— Ord.  50,  r.  8,  of  the  County 
Court  Rules,  1889,  provides  that,  "where  a  Judge 
certifies  under  section  119  of  the  County  Courts  Act, 
1888,  the  certificate  shall  be  entered  at  the  end  of  the 
minutes  of  the  court  of  the  day  on  which  it  is  given, 
and  shall  be  signed  by  the  judge." 

In  an  action  brought  in  the  Oitj  of  London  Court 
the  Jndge  made  an  older  for  ooetB  on  the  higher  eoale, 


but  omitted  to  give  the  oertiflcate  required  by  section 
119  of  the  County  Courts  Act,  1888,  on  the  same 
day.  Oa  a  subsequent  day  he  signed  a  certificate, 
which  was  entered  at  the  end  of  the  minutes  of  the 
court  of  the  day  on  which  he  gave  the  order. 

Held,  that  the  judge  was  not  prevented  by  ord.  50, 
r.  8,  from  adopting  this  course.— i?a(Jcocft  v.  Hunt, 
a.B.D.  255. 

4.  Jurisdiction^" Admiralty ^"Wages^' Action ia  rem 
"^County  Courts  Admiralty  Jurisdiction  Act,  1868  (31 
A  32  Vict.  c.  71),  s.  3  (2). — ^The  mats  of  a  vessel  who 
has  finished  his  articles  and  been  ptid  off,  but  re- 
mains on  board  as  chief  ofBo?r  and  superintends  the 
uoloading  of  the  cargo,  and  generally  looks  after  the 
vessel  while  in  port,  is  entitle i  to  proceed  in  rem  in 
the  county  court  against  tho  vessel  for  his  remunera- 
tion.— Heg.  V.  Jufige  of  City  of  London  Court,  a.B  d. 
638—59  t.  J.  Q.  B.  427. 

5.  JurisdicUon  — Administration  action — MetrO' 
ywlitan  districts-County  Courts  Act,  1888  (51  it  52 
Vfct.  c.  43).  St.  74,  75,  84.— Section  84  of  the 
County  Courts  Act,  1888,  must  be  construed  as 
forming  an  exception  to  seoUou  75  (3),  and,  there- 
lore,  where  the  plaiotifE  or  the  deleudant  in  ad- 
ministration proceedings  carries  on  business  withiu 
tke  district  of  a  metropolitan  county  court,  the  jndge 
of  that  court  has  jurisdiction,  even  if  neither  the  de- 
ceased nor  his  executor  had  their  place  of  abode 
within  that  district.— ^^.  v.  Judge  of  Bloomshtry 
County  Court,  q.b.d.  320—24  Q.  B.  D.  309;  62 
L.  T.  286. 

6.  Jurisdiction  -^  Carrying  on  business  ^  Scotch 
defendants — Branch  office — County  Courts  Act,  1888 
(51  <&  52  Vict.  c.  43),  ss.  74,  16'4.— A  Scotch  firm 
carrying  on  business  in  Scotland,  but  having  a 
branch  of&ce  within  the  jurisdiction  of  a  county 
court,  was  served  at  the  branch  ofQoe  with  a  county 
court  summons. 

Held,  that  the  service  was  lAlid.-^Weathsrley  ▼. 
Calder,  a.B.D.— 61  L.  T.  508. 

7.  Jurisdiction'-'De/endant  residing  out  of  juriS' 
diction^Waiver—County  Courts  Act,  1888  (51  ft  52 
Vict.  c.  43),  s.  74. — A  summons  from  a  county 
court  having  being  issued  at  the  instance  of  a  plaint  iff 
and  served  upon  a  defendant  residing  out  of  the 
jurisdiction  without  leave  for  the  commencement  of 
the  action  having  been  first  obtained  under  section 
74  of  the  County  Courts  Act,  1888,  the  defendant 
appeared,  but,  after  one  of  the  causes  of  action  had 
been  heard  and  determined  againt  him,  objected  to 
the  Jurisdiction. 

Held,  that  the  practice  under  this  section  was 
analogous  to  that  in  the  High  Court  in  cases  lequir- 
iug  leaTe  for  notice  of  service  of  a  writ  upon  a  de« 
fendant  residing  out  of  the  jurisdiction,  and  that  the 
defendant,  having  appeared  and  contested  the  action, 
had  waived  his  light  to  raise  any  objeotion  to 
the  Jurisdiotion  of  the  court.— ifoors  ▼.  Oamgee,  «.b.d. 
669-*25  Q.  B.  D.  244. 

7a.  Jurisdiction — High  hailiff— Notice  of  proceed- 
ings— Bankruptcy'^  County  Courts  Act,  1888  (51  &' 
58  Vict.  c.  43),  ss.  53,  54,  ISS^Bankruptcy  Act,  1883 
(46  ft  47  Vict,  c  52),  s.  45. — Where  a  motion  made 
in  the  county  court  by  the  trastee  in  the  bankruptcy 
for  an  order  declaring  that  bo  was  entitled  to  certain 
property  of  the  bankrapt  which  had  been  seized  by 
the  high  bailiff  under  a  writ  of  execution  was  dis- 
missed by  the  county  court  Judge,  on  the  preliminary 
objeotion  being  taken  that  formal  notice  of  the 
motion  had  not  been  giren. 

Held,  that  the  provisions  of  section  53  of  the 
County  Courts  Act,  1888,  by  which,  before  an  action 
is  Qommenoed  against  any  person  for  anything  done 
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in  poTdUftiice  of  the  A.ct,  formal  notice  in  writing 
must  be  given  to  the  defendant,  do  not  apply  to  a 
motion  made  in  a  bankruptcy ;  and  that  the  case 
mnst  go  back  to  the  county  court  Judge  to  be  beard 
upon  the  merits. — Ex  parte  Poppkton,  In  re  Locke, 
a.B.D.,  BXOT.— 62  L.  T.  942. 

8.  JuHadietion  —  Sd-off-^  *' Admitted  tef-o/"-- 
County  Courts  Act.  1888  (51  A  52  Vid.  c.  43),  i.  57. 
—Section  57  of  the  County  Oourts  Act,  1888,  gives 
the  county  court  Jurisdiction  to  try  a  case  '*  where  the 
debt  or  demand  claimed  consists  of  a  balance  not 
exceeding  £50,  after  an  admitted  set-ofl  of  any  debt 
or  demand  claimed  or  recoverable  by  the  defendant 
from  the  plaintifl.'' 

Held,  that  a  set-off,  to  be  an  "admitted  set- off" 
within  the  meaning  of  this  section,  mnst  be  a  set-off 
admitted  by  both  parties,  so  that,  in  a  claim  above 
£60,  a  plaintiff  cannot,  by  giving  credit  for  a  sum 
which  is  not  admitted  by  the  defendant,  reduce  his 
daim  below  £50,  so  as  to  give  the  court  jurisdiction  to 
try  the  case. — Huhlard  v.  Ooodley,  a.B.D.  639-^25 
Q.  B.  B.  256 ;  59  L.  J.  Q.  B.  285 ;  62  L.  T.  736. 

9.  Farticulare  —  SignaJtwre  hy  solicUor  —  LUho- 
grapTied  eiamp — County  Court  Etdee,  1889,  ord.  6,  r. 
10.— Under  ord.  6,  r.  10,  of  the  Ck>unty  Court  Rules, 
1889,  read  with  the  Appendix,  in  order  to  entitle  a 
plaintiff  to  the  costs  of  entering  a  plaint  by  a  solioi- 
tor,  the  solicitor  must  sign  the  particulars,  and  it  is 
not  sufficient  for  him  to  enter  them  on  a  form  which 
bears  his  lithographed  name  (Lord  Esher,  M.R., 
dissenting). 

Decision  of  the  Queen's  Bench  Dl? ision  (38  W.  B. 
207,  24  Q.  B.  D.  60),  affirmed.— fi«y.  v.  Cowper,  o.a. 
408—24  a  B.  D.  533 ;  59  L.  J.  Q.  B.  275  ;  62  L.  T. 
583. 

10.  Payment  into  court-^Betum  day^^Trane/er  of 
action-^County  CourU  Ad,  1888  (51  <fe  52  Vid.  e.  43), 
•s.  107, 186— C7oufify  Court  Rules,  1889,  wd.  9,  r.  11 
(1). — A  summons  was  issued  in  a  county  court  on  the 
14th  of  March ;  the  return  day  was  the  12th  of  April ; 
on  the  1st  of  April  the  action  was  transferred  to 
another  oounty  court,  where  the  return  day  was  the 
15th  of  April.  The  defendants  paid  money  into  court 
under  Oounty  Court  Bules,  1889,  ord.  9,  r.  11  (1),  on  the 
8th  of  April. 

Held,  that  the  return  day  was  the  15th  of  April, 
not  the  12th  of  April,  and  that  the  payment  In  was 
made  five  clear  days  before  the  return  day  within  the 
meaning  of  the  rule.— iSfsirens  v.  IToufisfow  Burial 
Boards  a«B.D.  236—61  L.  T.  839. 

11.  Bemitting  adian^Paymmt  after  ocfion— i?e- 
duetion  below  iJlOO— County  Courts  Act,  1888  (51  (ft 
52  Vict.  c.  43),  a.  65.— 'Where,  in  an  action  of  con- 
tract, the  claim  indorsed  on  the  writ  is  reduced  to  a 
sum  not  exceeding  £100  by  payment  of  part  after 
action  brought,  there  is  no  Jurisdiction  under  section 
65  of  the  Oounty  Oourts  Act,  1888,  to  remit  the 
action  for  trial  in  a  county  court. — Hodgson  v.  Bdl, 
C.A.  825—24  Q.  B.  D.  525  ;  59  L.  J.  Q.  B.  231 ;  62 
L.  T.  481. 

12.  New  trial^Couniy  Courts  Act,  1888  (51  dh  52 
Vict,  c  43),  a.  93. — ^A  Judge  of  a  county  court  can 
only  grant  a  new  trial  upon  the  grounds  on  which  a 
new  trial  can  be  granted  in  the  High  Court,  and  he 
is  bound  by  the  principles  laid  down  by  the  High 
Court  as  applicable  to  the  granting  of  new  trials, 
notwithstanding  the  terms  of  section  93  of  the  County 
Courts  Act,  1888. — Muriagh  v.  Barry,  o^b.d.  526— 
24  Q.  B.  D.  632 ;  59  L.  J.  Q.  B.  388. 

See  also  Costs,  5,  6;  Lamdlobd  and  Tbnamt,  4; 
Kboliobnqb,  2;  pBAonoB,  15  ;  Shifpqto,  24. 


COVENANT:— 

1.  Bestraint  of  trade — Injunction. — ^The  plaintiff 
carried  on  the  business  of  '^ladiea'  ontfltHag'*  on 
premises  held  under  leise  containing  a  coTenant  bj 
the  lessor  not  to  consent  to  the  business  of  '*  ladia* 
outfitting  "  being  carried  on  at  or  upon  the  adjoiaiog 
premises,  also  belonging  to  the  lessor*  The  defend- 
ants  became  lessees  of  these  adjoining  premises,  with 
notice  of  this  covenant,  and  began  to  carry  on 
thereat  the  business  of  "  fancy  drapera  and  horiefSy** 
in  the  course  of  whieh  they  sold  some  artielas  the  sale 
of  which  constituted  part  of  the  business  of  *'  ladies* 
outfitting"  also.  The  plaintiff  brought  an  action  to 
restrain  the  defendants  from  carrying  on  the  business 
of  ladies'  outfitting.  It  appeared  that  the  businesMB 
of  '*  fancy  draper  and  hosier  "  and  "  ladiea'  outfitting  " 
overlapped  In  respect  of  the  sale  of  the  above  artielet. 

Held,  assuming  that  the  effect  of  the  covenant  was 
such  as  to  make  it  obligatory  upon  the  defendaate, 
having  notice  of  the  covenant,  not  to  oaxwj  on  the 
business  of  "  ladies'  outfittmg,*'  as  to  whiidi  the  eonrt 
gave  no  decision,  that  such  an  obligatioii  was  not 
broken  by  reason  of  the  defendants  selling,  in  the 
course  of  their  business  as  "fancy  drapers  and 
hosiers,"  some  of  the  articles  the  sale  of  which  con- 
stituted part  of  the  business  also  of  '*  ladies'  out- 
fitting," as  the  terms  of  the  covenant  did  not  prohibit 
the  sfide  of  any  specific  articles  sold  in  the  course  of 
the  business  of  '*  ladies'  outfitting." 

Fielden  v.  SlaJter,  17  W.  R.  485,  L.  B.  7  Eq.  533, 
distinguished. 

Decision  of  Kekewich,  J.,  reversed. — Stuart  v.  Dip- 
lock,  o.k.  223—43  Oh.  D.  343 ;  59  L.  J.  Cb.  142 ; 
62  L.  T.  333. 

2*  Bestrictive  eovenanf— G^venonf  not  to  carry  on 
the  trade  ofrdaUer  of  wine,  spirits,  or  heer — SaU  at 
refreshmmt  bar  of  theatre — /fi/iftMMim,— -The  lessee 
of  a  theatre,  for  the  purpose  of  facilitating  egress 
therefrom,  bought  a  plot  of  ground  adjoining  it, 
which  (as  he  had  notice)  was  subjeot  to  a  covenant 
against  carrying  on  the  trade  of  a  retailer  of  wine, 
spirits,  oz  beier,  and  upon  that  plot  he  built  an  annezo 
to  the  theatre  containing  a  stsiroase  and  esdta  from 
the  theatre.  He  also  put  up  on  each  floor  or  landiog 
of  the  annexe  a  refreshment  bar,  at  which  any  peBSoa 
pajing  for  admission  to  see  the  theatrical  performanees 
could  purchase  wine,  spirits,  and  beer  to  be  drunk  on 
the  premises,  but  which  was  not  otherwise  open  to  the 
public 

Held  (afArming  the  decision  of  Eekewicfa,  J.)  that 
the  lessee's  conduct  amounted  to  carrying  on  the  tiads 
of  a  retailer  of  wine,  spirits^  and  beer,  and  was  a 
breach  of  the  covenant  which  must  be  restrained  by 
injunction. 

Jones  V.  Bone,  18  W.  R.  489,  L.  B.  9  Eq.  674,  ^t- 
tingalBhed.-^Buekle  v.  Fredericks,  ca.  742 — 44  Oh.  D. 
244;  62L.  T.  884. 

See  also  Comfant,  25,  30;  Daan,  2  ;  IxpAirT,  1; 
Landlord  and  Tenant,  7 — 9;  Landlokd  and 
Tenant  (Ibbland)  6  ;  Limitations,  Statdtis  or,  10 ; 

LOOAL  GtoVBRNMBNT,  13  ;    MaBKIBD  WoMAN,  13;    MOBT- 

OAQB,   3—5 ;    Sbttlbxbnt,  1,   2 ;  Ybndor  and  Pra- 

OHASBR,  11,  12. 

CRIMINAL  LAW:— 

1.  Acquittal^Costs^Diredorof  Puhlic  Pros&adkms 
—Vexatious  Indictments  Act,  1859  (22\fr  23  FidL  cl 
17),  s.  1 — Criminal  Law  Amendment  Act,  1867  (30 1 
31  Viet,  e.  35),  s.  2— iVosecutton  of  OfenoBS  Act, 
1879  (42  ft  43  Viet.  c.  22),  a.  7.— By  section  7  of  tke 
Prosecution  of  Offences  Act,  1879,  where  any  crimiasl 
proceeding  is  undertaken  by  the  Director  of  Pabik 
Proseoutione,  it  shall  not  be  necessaiy  to  bind  over 
any  person  to  proBeoutc,  ''and,  if  any  person  it  ss 
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bound  over,  or  bat  giTen  seonrity  for  costs,  he  shall, 
upon  the  Direotor  of  Pablic  Proaecntions  undertaking 
the  case,  be  released  from  such  obligation,  and  the 
aecuritj  shall  be  deemed  to  ha?e  been  cancelled,  and 
the  Direotor  of  PnbUc  Prosecutions  shall  be  liable  to 
costs  in  lieu  of  such  person," 

In  a  prosecution  for  conspiracy,  the  Justices  refused 
to  commit ;  the  prosecutor  was  bound  oTer  to  prose- 
cute»  but  no  security  for  costs  was  giten.  On  the 
finding  of  a  true  bill  the  Direotor  of  Public  Prosecu- 
tions undertook  the  case.  The  defendants  were 
acquitted. 

Held,  that  the  section  only  transferred  to  the 
Director  of  Pablic  Prosecutions  the  burden  of  the  costs, 
if  any,  for  which  the  original  prosecutor  was  liable 
under  his  security,  and  that  an  order  made  against  the 
Director  of  Public  Prosecutions  to  pay  the  costs  was 
iuTalid. — 8tulh$  f .  Director  of  Public  ProiecutioMt 
Q.B.D.  607—24  Q.  B.  D.  577;  69  L.  J.  Q.  B.  201 ;  62 
L.  T.  399. 

2.  AnauU — Autrefois  couTiot— ^fcurif^  for  good 
lehaviour — Estoppel. — To  an  indictment  for  unlaw- 
fully wounding,  unlawfully  inflicting  grievous 
bodily  harm,  assault  occasioning  actual  bodily 
harm,  and  common  assault,  the  prisoner  pleaded  as  a 
plea  in  bar  a  conviction  before  a  court  of  summary 
jurisdiction  upon  the  same  facts;  but  that  court  had 
inflicted  no  punishment  beyond  requiring  the  defend- 
ant to  give  security  to  be  of  good  behaviour. 

Held|  that  the  conviction  was  a  good  plea  in  bar.— 
Beg.  T.  Miletf  ac.B.  334—24  Q.  B.  D.  423;  59 
L.  J.  M.  0.  56  ;  62  L.  T.  572. 

3.  AuatUt  —  DietresB  warrant  —  Sewers  rates  — 
Sewers  Law  Amendment  Aety  1849  (12  (j&  13  Vict.  c. 
50),  s.  7. — A  warrant  of  distress  for  sewers  rates  can 
be  lawfully  executed  only  by  the  person  to  whom  it  is 
directed,  and  any  other  person  executing  it  may  be 
convicted  of  an  assault. — Symonds  ▼.  KuriZf  q.b.d.— 
61  L.  T.  559. 

4.  Attempt  —  Beitialiiy  —  "  Animal  •*  —  Fowl  — 
Orown  case  reserved^Plea  of  guiUy—Offences  againtt 
the  Person  Act,  1861  (24  <ft  25  Ftef.  c  100),  s.  61.— 
A  conviction  for  an  attempt  at  an  offence  may  be  sup- 
ported, even  if  the  attempt  could  not  possibly  have 
culminated  in  the  full  offence  in  the  manner  intended. 

Beg.  ▼.  Collins,  12  W.  B«  886,  L.  &  0.  47,  over- 
ruled. 

A  fowl  is  an  '*  animal "  within  section  61  of  the 
Offences  against  the  Person  Act,  1861. 

It  ia  not  a  condition  precedent  to  give  Juriediotion 
to  the  Court  for  the  Consideration  of  Crown  Cases 
BeserTcd  that  a  point  of  law  arising  at  the  trial  should 
be  formally  taken  at  the  trial. 

Beg.  T.  Clark,  15  W.  B.  48,  L.  E.  1  0.  C.  B.  64 
disapproved.—^,  v.  Broum^  o.o.b.  95—24  Q.  B.  D., 
357;  59  L.  J.  M.  0.  47 ;  61  L.  T.  596. 

5.  Bankniptey—Destrudion  of  documents^-Dehtors 
Ad,  1869  (32  dt  33  Viet.  c.  62),  s.  ll^Bankruptey 
Act,  1883  (46  db  47  Vict.  e.  52),  s.  163.— A  bankrupt 
can  be  convicted  of  concealing  or  destroying  docu- 
menta  within  four  months  before  his  presentation  of  a 
petition.— fi€^.  v.  Beds,  can.— 61  L.  T.  596. 

6.  Conspiracy — Ahoriionr-'Woman  not  pregnant.^' 
A  woman  was  Jointly  indicted  with  otliers  for  con- 
spiring to  procure  her  miscarriage  by  unlawful  means. 
There  was  no  evidence  of  her  being  with  child  so  as 
to  render  the  acts  criminal  if  done  by  herself  alone. 

Held,  that  she  might  nevertheless  rightly  be  con- 
victed of  conspiracy  to  commit  a  UXonj.'^Beg.  v. 
Oroes,  O.O.B.  386—24  Q.  B.  D.  420 ;  59  L.  J.  M.  C. 
77  ;  62  L.  T.  124. 

7.  GrtsvotM  hodily  hofm  —  Threats  —  Offences 
against  the  Person  Ad,  1861  (24  d>  25  Vid.  e.  100),  s. 


20.— The  prosecutrix,  being  on  reasonable  grouuds 
frightened  by  tbe  prisoner's  threats,  climbed  out  of  a 
window  to  escape,  and  was  injured. 

Held,  that  the  prisoner  was  rightly  convicted  of 
inflicting  grievous  bodily  harm  under  section  20  of 
the  Offences  against  the  Person  Act,  1861. 

Beg.  V.  Martin,  30  W.  B.  106,  8  a  B.  D.  54, 
foUowed.— fi0^.  V.  HaUiday,  o.o.b.  256—61  L.  T. 
701. 

8.  Larceny — Accessory  before  fad^Incitement  to 
sieal-^Larcmy  Ad,  1861  (24  A  25  Vid.  e.  94),  s.  1.— 
A  person  who  induces  a  post  office  servant  to  intercept 
and  delif  er  up  a  letter  when  in  the  course  of  tntus- 
mission  by  the  post  may  be  prosecuted  for  larceny  as 
a  principal  felon  or  as  an  acoeasory  before  the  f aot.  — 
Beg.  V.  James,  cca.— 24  Q.  B.  D.  439  ;  59  L.  J.  H. 
C.  96. 

9.  Larceny^^Trespass^Cutting  grass. — ^A  tres- 
passer cut  growing  grass  and  took  it  away. 

Held,  that  he  had  been  guilty  of  larceny.— £€^.  v. 
Foley,  o.CB.  (Ir.)— 26  L.  B.  Ir.  299. 

See  also  Evxdxkob,  4,  5, 10 ;  Justiob  of  thb  Pbaob, 
1,  2a  ;  Mastbb  and  Sbbvant,  1 ;  Mbbchandisb  Mabk, 
1,  2 ;  Pbaotiob,  1 ;  Pbivt  Ooukoil. 

CBOSS-EXAMIKATION.— See   ADxnruTBATioir,    2  ; 

EVIDBNCB,  2,  6,  7. 

07PBE8.^Se%  Will,  9,  10. 

DAMAGES  :— 

1.  Libel — Apology-'Payment  into  court-^Esocessive 
damages, — In  giving  evidence  in  a  London  police 
court  D.  stated  that  the  plaintiff  was  not  an  "  Invin- 
cible." This  was  correctly  reported  in  a  newspaper 
of  which  the  defendant  was  proprietor.  On  the 
following  day  it  was  stated  in  the  next  issue  of  the 
same  newspaper  that  D.  had  sworn  that  the  plaintiff 
was  an  <*  Invincible."  The  plaintiff  brought  an 
action  for  libel,  and  the  defendant  paid  £50  into  court, 
with  an  apology.  The  Jury  found  that  the  apology 
was  insufficient,  but  they  could  not  agree  aa  to 
whether  there  was  actual  malice,  and  they  assessed 
the  damages  at  £1,000. 

Held,  that  the  damages  were  excessive,  and  that  the 
verdict  must  be  set  aside.— JSorHs  v.  Amott,  o.a«  (Ir.) 
—26  L.  B.  Ir.  55. 

2.  Bailway^Compulsory  purchaH^Minerdtsr^ 
Evidence. — In  an  action  for  the  value  of  land  oom- 
pulsorily  taken  the  Jury  assessed  damages  in  respect 
of  subjacent  coal,  though  the  expert  evidence  on  the 
subject  was  conflicting 

Held,  that  the  verdict  ought  not  to  be  set  aside.— 
Brown  v.  New  South  Wales  Bailway  Commissioner, 
P.O.— 15  App.  241 :  62  L.  T.  469. 

3.  Shipping-'ColUsionr^Pto/Us^Faturetfoyage.'^ 
A  collision  ooonzred  between  the  ships  A.  and  B%  after 
the  owners  of  The  A.  had  contracted  to  prooeed  on 
another  voyage  after  the  completion  of  the  voyage 
then  in  progress.  The  repairs  necessitated  by  the 
collision  delayed  the  ship  from  sailing  tUl  after  the 
time  fixed  for  commencing  the  second  voyage. 

Held,  that  damages  in  lespeot  of  the  loss  of  the 
eamiogs  of  the  second  Toyage  were  not  too  remote  to 
be  reooTeredfrom  The  B.  in  respect  of  the  oolUaion. 

Judgment  of  the  Court  of  Appeal  (reported  37 
W.  B.  210,  18  P.  D.  191)  afflrmed.*-rAe  AfgeMno, 
H.L.— 14  App.  519 ;  61  L.  T.  706. 

4.  Shippiftg^Wrongfut  detention  of  eargoee^ 
Lord  Cairns*  Ad  (21  &  22  Vid.  c.  27),  a.  2.— Lord 
Cairns'  Act  gives  no  Jurisdiction  to  award  damages 
where  no  wrongful  act  has  been  committed;  and 
therefore,  it  an  action  is  brought  for  an  injunction  in 
respect  of  a  threatened  injury,  and  no  actual  wrong 
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has  been  committed  by  the  defendant,  the  oonTt  oan- 
not  awaid  damages  instead  of  an  in] unction. 

The  plaintiff  sued  for  deliiery  of  certain  goods 
then  at  sea,  for  an  injunction  to  prevent  the  defend- 
ants from  receiving  them,  and  for  damages  for  deten- 
tion. The  defendants  claimed  the  right  to  recelTe  the 
cargoes.    By  a  consent  order  the  defendants  received 

•  some  of  tiie  cargoes,  on  the  terms  of  rendering 
Bcconnts  for  the  proceeds.  At  the  trial  the  Judge 
ordered  an  inquiry  as  to  the  damages  sustained  by  the 
defendante'  wrongful  detention  of  the  goods.  The 
case  was  ultimately  taken  to  the  House  of  Lords, 
when  the  Judgment  was  varied  by  allowing  to  the 
defendants  the  expenses  incurred  in  respect  of  the 
cargoes  received  under  the  consent  order.  The  chief 
derk  made  a  certificate,  awarding  damages  in  respect 
of  the  detention  of  the  cargoes. 
Held  (Bowen,   L.J.,    dissenting),    that    the  chief 

~  clerk's  certificate  was  correct,  and  that  he  could  not 
award  nominal  damages. — Dreyfus  v.  Peruvian  Chuino 
Co.,  O.A.— 48  Oh.  D.  317 ;  62  L.  T.  511. 

5.  TretpoM — Ewceseive  damagee^New  <ria2.— A 
new  trial  will  not  be  granted  on  the  ground  of  the 
damages  being  excessive,  unless  the  court  is  of 
opinion  that  there  was  no  reasonable  proportion 
between  the  damages  and  the  facts  as  proved. 

In  an  action  of  trespass  to  land  the  Jury  may  give 
exemplary  damages  if  they  believe  that  the  defendant 
knew  that  his  mode  of  entry  was  illegal.— iZeevea  v. 
Penron,  bx.d.  (Ir.)— 26  L.  B.  Ir.  141. 

See  also  AppiuDmcn  ;  Oomfant,  29 ;  Ck>BTS,  9  ; 
DivoBOB,  6 ;  Ihjuhotion,  2 ;  IirrBBBsr,  1,  3  ;  Laxd- 
LOBi)  AND  Tbnant,  5 ;  Lands  Olausxs  Consolidation 
Act,  2,  3 ;  LmiL,  1,  2 ;  Light,  1, 3 ;  Makrtbd  Woman, 
4 ;  NuisANOB,  2,  3 ;  Patbnt,  2,  5 ;  Pbaotiob,  22  ; 
FniNOiPAii  AND  AoBNT,  2 ;  RivBB,  2  ;  SniPFiNa,  5,  25a. 

DEBENTT7BE.— See  Bill  of   Salb,  9;   Okabitt,  4; 
Oomfant,  7,  33 ;  Will,  26,  32. 

DEBTOBS  AOT.— See  Atiackmxnt,  5,  7,  8 ;  Obiminal 
Law,  5. 

DEOEIT.— See  Mibbbfbbsbntation,  1,  2. 

DEDIOATION.— See  Biyxb,  3. 

DEDUOnON.— See  Inoomb  Tax,  3, 4. 

PEED  :— 

1.  Attignment  of  (uads  for  crodUon^BeBuUing 
fruaf.*— A  trading  firm,  by  a  deed,  which  recited  the 
inability  of  the  firm  to  pay  its  creditors  in  full, 
assigned  the  business  and  all  the  estate  and  effects  of 
the  firm  to  trustees  on  trust  in  their  discretion  either 
to  carry  on  the  business  or  at  any  time  to  sell  the 
same,  and  to  divide  the  dear  residue  after  payment 
of  all  costs  incurred  in  the  execution  of  the  trusts  of 
the  profits  of  the  buainesB  while  carried  on,  and  of 
the  moneys  arising  from  the  sale  when  sold,  among 
the  creditors  of  the  firm,  in  rateable  proportions 
according  to  the  amounts  of  their  debts;  and  the 
creditors,  whose  names  were  scheduled  to  the  deed 
and  who  were  parties  to  and  executed  the  deed, 
thereby  released  the  assignors  from  aU  debts  and 
daims  of  such  creditors.  The  deed  contained  a 
declaration  that  the  trustees  might  pay  off  in  full,  or 
compromise  with,  any  of  the  creditors  whose  debts  or 
claims  were  under  iS30.  There  was  no  express 
declaration  of  trust  as  to  any  ultimate  surplus 
remaining  after  all  the  creditors  had  been  paid  in  full. 

Hdd  (reversing  the  dedsion  of  Kekewich,  J.),  that, 
on  the  true  construction  of  the  deed,  there  was  a 
resulting  trust  of  such  surplus  in  favour  of  the 
assignors.— CooAm  v.  8mUh,  o.a.  641. 

2.  Oovsnant-^Deed  poU^BettrieUve  eovenani^In' 
-/i4nc(ion,-*-The  plaintiffs  bought  part  of  a  building 


estate  under  conditions  of  sale  which  lef erred  to  slqw- 
lations  contained  in  a  "  deed  poll  of  mutoal  ooveaaiti 
which  has  been  or  is  intended  to  be  executed  by  thi 
vendors,  and  shall  be  executed  by  eadi  of  ths 
purchasers/'  The  deed  was  executed  by  the  vendors 
and  the  plaintiffs.  It  recited  that  '*it  is  iatendsi 
that  the  respective  purchasers  shall  set  and  suhseribs 
their  respective  names  and  seals  to  this  deed,'*  ^  and, 
whereas  it  was  a  part  of  the  various  contracts,  and  it 
is  intended  to  be  a  part  of  aU  future  contiacts  for 
sale  of  the  said  plots  or  parods  of  land  respeetivelj, 
that  the  several  purchasers  respectivdy  should  execute 
this  deed  and  should  thereby  be  severaUy  and  respse- 
tively  bound  by  all  the  stipulations  hereinaftsK 
contained."  The  deed  then  witnessed  that,  "hi 
consideration  of  the  premises,*'  the  pnrehassn 
covenanted  with  each  other,  and  with  all  pacsoai 
entitled  to  the  land,  not  to  build  except  upon  esrtsis 
conditions.  The  deed  contained  no  covenant  by  the 
vendors,  who  now  proposed  to  sell  some  of  the 
unsold  lots  upon  conditions  which  were  adoiittedlj 
inconsistent  with  the  origlnd  scheme,  and  without 
requiring  that  the  purchasers  should  execute  the  deed 
poU. 

Hdd,  that  the  deed  poU  must  be  treated  as  msds 
inter  parieB ;  that  the  intention  of  the  vendors  had 
been  expressed  in  order  to  induce  the  platntiib  to 
buy,  and  that  they  were  not  at  liberty  to  alter  tliat 
intention ;  that,  if  not  bound  by  covenant,  they  were 
bound  by  implied  agreement;  that  the  agraemsat 
was  not  void  for  remoteness ;  that  it  made  no  diiter- 
ence  that  there  was  no  covenant  by  the  proposed 
purchasers;  and  that  the  vendors  must  be  restraioed 
from  authorizing  any  purchaser  to  build  contnry  to 
the  terms  of  the  building  scheme.— JfodbsJisis  f. 
ChilderB,  oh.d.  kat,  j.  243—43  Oh.  O.  205;  59  L.  J. 
Oh.  188  ;  62  L.  T.  98. 

See  also  Buildino  Socibtt,  7 ;  Disgovbbt,  i ; 
DivoBGB,  11;  EtTOFPBL,  3;  Mabbtud  Womab,  S; 
MoBTOAGB,  2a,  6,  13, 15,  20 ;  Powbb  of  AFFonmuar, 
5  ;  ScoTi^AND,  Law  of,  3 ;  Stamf,  2;  Wat,  1;  Will, 
55. 
DELAY.— See  Oomfant,  4,  27,  36,  87;  Oosn,  15; 
DivoBOB,  8 ;  JusnoB  of  thb  Pbaob,  2,  9. 

DEMURRAGE.— See  Shiffino,  21—25. 

DENTIST  :— 

EraHng  name  from  DeniiM  Begider—DieGnttM^ 
ary  duiy'--Judicial  or  minielerial  ad^-^Adiim  far 
wrong ftMy  erasing  name^DentiiU  Ad,  1878  (41  k 
42  VieL  e.  33),  s.  11.— Section  11  of  the  Dentisti 
Act,  1878,  provides  that  a  register  of  dentists  shall 
be  kept  by  the  registrar,  and  sub-section  5  piovidsi 
that  every  registrar  shall  in  all  respects  in  ths  exsoa- 
tion  of  his  discretion  and  duty  in  relation  to  say 
regiater  under  the  Act  conform  to  any  spedal 
directions  given  by  the  general  coundL 

The  general  council  having  wrongfully  direotsd  ths 
name  €i  a  person  to  be  erased  from  the  registar  oa 
the  ground  that  he  had  lost  his  qualification,  a  sias^ 
mu$  was  issued  directing  them  to  restore  his  nsais  to 
the  register.  In  an  action  to  recover  damages  for 
such  wrongful  erasure. 

Held,  that,  as  the  duty  imposed  upon  ths  gensnl 
coundl  by  the  Act  as  to  giving  direotloos  to  ths 
registrar  in  regard  to  the  register  was  disentionsry, 
the  duty  was  of  a  Judicial  character,  and  not  merelj 
ministerid,  and  the  action  was  not  mdntaiBabb 
without  proof  of  mdice.  —  Partridge  v.  OeMfd 
Council  of  Medical  EduoaUon  and  RegiOrMm,  ^ 
729—25  Q.  B.  D.  90. 

DEPOSIT.— See  Banxbb,  3;    Oosts,  4;   iNmssr,  S; 

JvBisDionoN,    2;    Ldotatiorb,    SiATuns    or,  6; 

YBNDOB  and  PUBOHASait, 
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DSPOSITIOKS.— See  Eyidbnob,  6,  7. 

DESERTION.^See  Ditobcb,  7;  Husband  akd  Wifb,  3. 

DESIGN  :— 

1.  In/ringsmewt-^PatenUf  Designs,  and  Trads' 
MarJes  Act,  1883  (46  A  47  Vict.  c.  57),  $.  60.— The 
reepondente  registered  a  dedgn  for  b  kitchen  range 
fire  door  with  a  moulding  on  the  top  which  had  the 
effect  of  closing  the  range  to  cold  air.  The  appellants 
mannf ootnred  a  range  fire  door  with  a  moiUding  on 
the  top  which  had  the  same  effect. 

Held 9  that»  in  considering  whether  there  had  been 
an  infringomenty  the  court  ought  not  to  take  into 
consideration  whether  the  two  designs  accomplished 
the  same  useful  object ;  but  that  there  had  in  fact 
been  infringement  bj  obTious  imitation.  —  Heda 
Foundry  Go.  ▼.  Walker,  h.l. — 14  App.  550 ;  59 
L.  J.  P.  0.  46 ;  61  L.  T.  736. 

8.  Segisiration-^  Different  dosses  —  PaUnis,  Z>€- 
signs,  and  Trade-Marks  Afi,  1883  (46  A  47  VicU  e. 
57),  ss.  47,  58,  60,  ^O-^Designs  Bules,  1888,  schedule 
8.-*Where  a  person  has  registered  a  design  in  one  of 
the  classes  specified  in  schedule  3  to  the  Designs 
Bulesy  1883,  another  person  cannot  register  a  similar 
design  in  another  class  for  similar  articles  made  of 
different  materials. — In  re  Bead's  Design,  oh.d.  ohi.,  j. 
88—42  Ch.  D.  S60;  58  L.  J.  Gh.  624 ;  61  L.  T.  450. 

3.  Registration-^Noveiliy-^Rectifleation  of  register 
---Patents,  Designs^  and  Trade-Marks  Act,  1883  (46 
ft  47  Viet,  c  57],  s.  7.— A  design  which  was  already 
registered  in  one  class  was  registered  in  another  class 
for  a  similar  article,  but  made  of  a  different  material. 

Held,  that  the  difference  of  material  did  not  make 
the  design  ''  new  or  original "  within  section  47  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1888,  and 
that  it  must  be  removed  from  the  register. 

Le  May  v.  Wdch,  88  W.  B.  38,  28  Gb.  D.  24,  fol- 
lowed.— In  re  Bach*s  Design,  oh.d.  xbk.,  j.  174—42 
Ch.  D.  661 ;  61  L.  T.  763. 

See  also  Tbadb-Mabx,  8. 

DIBEGTOR.— See  Buildimo  Sooibtt,  3|  4;  Gompany, 
8 — 11,  16a,  15b,  28  ;  Misbxpbbsbktation,  1,  2. 

DIBBOTOBof  PUBLIC  PBOSECUnONS.— See  Cnna. 
KAL  Law,  1 ;  Etidbnob,  4. 

BISGLAIHEB.— See  Bankbtjptot,  30,  31 ;  Patbmt,  3 ; 
Tbadb*Mabx,  10. 

DI8C0VBBY:— 

1.  InspedUm  —  Privilege  —  Communieation  with 
legal  advisers^^lnstruetions  to  counsd. — L.  brought 
an  action  of  libel  against  B.  in  respect  of  an  adver- 
tisement in  a  newspaper  containing  an  account  of 
certain  chancery  procemlings  in  which  B.  had  success- 
fully sued  L.  and  others  for  infringement  of  his 
rights  in  a  trade-mark.  In  an  affidavit  by  B. 
mention  was  made  of  a  draft  advertisement  prepared 
by  him  and  settled  by  counsel  before  the  publication 
complained  of. 

Held,  that  L.  was  not  entitled  to  an  order  for  the 
production  of  the  draft  advertisement  for  inspection. 

Minet  V.  Morgan,  21  W.  B.  467,  L.  B.  8  Ch.  361, 
followed.— Zot0(?en  v.  Blahey,  q.b.d.  64—23  Q.  6.  D. 
332 ;  58  L.  J.  Q.  B.  617  ;  61  L.  T.  251. 

2.  Inspedion — Title  deeds — Specific  performanes— 
Lease — Right  of  way — Vendor  and  Purchaser  Ad, 
1874  (37  ft  38  Vid.  e.  78),  s.  2.— The  defendant 
agreed  to  accept  from  the  plaintiff  a  lease  of  a  house 
and  land,  with  stipulations  for  the  free  use  of  a  drive 
leading  to  the  house.  In  an  action  for  specific  per- 
formance of  the  agreement  to  accept  the  lease,  the 
defendant  denied  (£e  plaintiff's  title,  alleging  restric- 
tive covenants,  and  th^t  the  itij9  waa  not  on  th9  land 


of  the  plaintiff,  who  had  no  power  to  grant  an  ease- 
ment over  it.  The  defendant  applied  for  production 
of  plaintiff's  title  deeds,  which  had  been  scheduled  as 
referring  only  to  the  freehold  title. 

Held  (varying  the  order  of  North,  J.),  that  the 
defendant  was  not  entitled  to  the  deeds  showing  the 
pkdntifl's  title  to  the  right  of  way,  nor  of  any  other 
title  deeds  to  the  property.-Wones  v.  Watts,  o.a.  725 
—43  Gh.  D.  574;  62  L.  T.  471. 

3.  Interrogatories — In/ant.-^An  infant  will  not  be 
ordered  to  file  an  affidavit  in  answer  to  interroga- 
tories.—iff  ayor  V.  Collins,  q.b.i>.  349—24  Q.  B.  D. 
361 ;  59  L.  J.  Q.  B.  199 ;  62  L.  T.  326. 

4.  InterrogatorieS'^Lihel-^Payment  into  eourt-" 
Newspaper. — In  an  action  of  libel  against  a  news- 
paper, where  the  defendant  takes  upon  himself  the 
responsibility  of  defending  the  aotion,  the  plaintiff 
ought  not  to  be  allowed  to  inquire  by  interrogatories 
as  to  the  sources  of  the  defendant's  information,  even 
though  the  only  issue  in  the  action  is  as  to  the 
amount  of  damages,  and  the  object  of  the  interroga* 
tones  is  to  increase  the  damages  by  showing  gross 
recklessness  on  the  part  of  the  defendant. 

Hennetsy  v.  Wright,  36  W.  B.  879,  followed. 

Where  the  plaintiff  asks  how  many  oopies  of  the 
paper  containing  the  libel  were  issued  to  the  public, 
the  defendant  cannot  decline  to  give  the  number  ou 
the  ground  that  it  is  inconvenient  or  even  impossible 
to  do  so,  but  he  must  give  the  number  approxi- 
mately.—PameZJ  V.  Walter,  q.b.d.  270—24  Q.  B.  D. 
441 ;  59  L.  J.  Q.  B.  125 ;  62  L.  T.  76. 

5.  Interrogatories — PrivHege-^FrauduIent  removal 
of  goods  by  tenanU-^Adion  by  landlord  for  double 
voJue— 11  Geo,  2,  &  19,  s.  3.— An  action  brought  by 
a  landlord  under  11  Geo.  2,  c.  19,  s.  3,  to  recover 

^double  the  value  of  goods  fraudulsntly  removed  to 
avoid  distress  Is  a  penfd  action,  and  the  plaintiff  can- 
not administer  interrogatories  to  the  defendants. 

Decision  of  the  Queen's  Bench  Division  {ante,  p. 
639)  afOrmed. 

c7ones  v.  Jones,  37  W.  B.  479,  22  Q.  B.  D,  425, 
approved.— 5b5&s  v.  Hudson,  Q.k»  682—25  Q.  B.  D. 
232  ;  62  L.  T.  764. 

6.  InUrrogfOofieS'-^  Privilege '-'IfusHminaUon'-^ 
Jurisdidion.^-Wheate  a  person  refuses  to  answer  an  in- 
terrogatory on  the  ground  that  his  answer  might  tend 
to  in^minate  him,  the  court  has  Jurisdiction  to  com- 
pel an  answer  if  it  be  clearly  satiiAed  that  there  is  no 
reasonable  ground  for  believing  the  answer  would 
have  that  effect.  But  if  a  corpus  ddidi  is  shown  to 
exist,  very  dear  evidence  must  be  produced  to  the 
court  that  danger  to  the  deponent  cannot  reasonably 
be  apprehended  in  order  to  induce  the  court  to  com- 
pel an  answer. — BradUy  v.  Clayton,  a*B.n.  (Ir.)«- 
26  L.  B.  It.  405. 

7.  Interrogatories^PrivUegs'^Libd^Fewspaper-^ 
Name  of  author  of  lihd. — If  the  proprietor  of  a  news- 
paper when  sued  for  libel  admits  tiie  publication  of 
the  words  complained  of,  the  plaintiff  cannot  interro- 
gate him  as  to  the  name  of  the  writer  of  tiiose 
words,  unless  the  writer's  identity  Is  a  fact  material 
to  one  of  the  issues  raised  in  the  case.— GVison  v. 
Evans,  q.b.d.— 23  Q.  B.  D.  384;  68  L.  J.  Q.  B.  612 ; 
61 1*  T.  388. 

8.  Interrogatories^Privilege^Solieitor'-^Corpora- 
tion-^Town  c/erA;.— In  an  action  by  a  corporation  the 
defendant  administered  interrogatories  for  the  ex- 
amination of  the  town  derk. 

Held,  that  the  town  derk  could  not  object  to  answer 
any  of  the  interrogatories  on  the  ground  that  the  in- 
formation had  been  obtained  by  him  as  solidtor  to  the 
pjlaintiffs  tof  the  ipurpose  of  tlje  aetion.— ifoyor,  cfeo., 
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ofSalford  ▼.  Lever,  ft.B.D.— 24  Q,  B.  D.  695  ;  59  L.  J. 
Q.  B.  248;  62L.T.  434. 

9.  Inierrogatorie$'^8ecuriiy  for  coiU-^DiecrHion 
of  eourt'^urisdidion'^Ord.  81,  r.  85»  26— The  court 
or  a  judge  has  power  to  dispeDse  with  pajraent  of  the 
deposit  imposed  by  ord.  31,  r.  26,  ou  a  party  seeking 
disooverj. 

Boarder  ▼.  Lindsay,  34  W.  R.  473,  disapproTed.— 
Neufman  t.  London  and  South-  Western  Railway  Co,, 
Q.B.D.  348—24  Q.  B.  D.  464 ;  59  L.  J.  Q.  B.  341:  62 
L.  T.  290. 

10.  InUrrogatoriea  —  Shipping  —  OoUiaion,  —  Two 
vessels.  The  A.  and  The  B,,  came  into  oollision,  and, 
in  consequence  of  the  oollision,  The  A.  sunk,  and 
many  of  those  persons  on  board  hex  who  would  have 
been  material  witnesses  on  her  behalf  were  drowned. 
Subsequently  the  owners  of  The  A,  instituted  an 
action  of  damage  against  The  B,,  for  the  recovery  of 
the  damages  they  had  sustained,  and,  before  deli? sring 
their  statement  of  claim,  caused  interrogatories  to  be 
administered  to  the  owners  of  The  B.^  interrogating 
them  respecting  the  circumstances  of  the  collision. 
The  owners  of  The  B.  refused  to  answer  certain  of 
such  interrogatories,  which,  if  answered,  would  have 
supplied  the  same  information  as  was  contained  in 
their  preliminary  act. 

The  court,  taking  into  consideration  the  diffloulty 
the  plaintiffs  would  have  in  obtaining  evidence  in 
support  of  their  claim  if  the  intenogatories  were  not 
fully  answered,  made  an  order  requiring  the  owners  of 
The  ^.  to  file  a  further  and  better  answer.— Z'Ae  Ule 
of  OyprtUf  P.D.  &  A.D.  719—15  P.  D.  134. 

11.  Interrogatories—Strihing  cut—Pr6li(oUy — Ord. 
31,  r.  7. — Under  ord.  31,  r.  7,  there  is  no  power  to 
strike  out  any  part  of  a  set  of  interrogatories.  The 
objection  that  any  particular  interrogatories  are  prolix 
and  unnecessary  must  be  taken  in  the  affidavit  in 
answer. — Samtnons  v.  Bailey,  q.b.d.  605—24  Q.  B.  D. 
727 ;  59  L.  J.  a  B.  342. 

12.  Ftodudion  of  doeumentt  —  Order  on  third 
pariy'-^writdidionr^Ord.  37,  r.  7.— The  court  has 
no  Jurifldictlon  under  ord.  7,  r.  37,  to  order  the  pro- 
duction before  trial  of  documents  by  persons  not 
parties  to  the  action. 

The  object  of  that  rule  was  not  to  increase  rights  as 
against  third  persons,  but  to  give  further  facilities  for 
enforcing  rights  whi6h  already  exist. 

Decision  of  the  Queen's  Bench  Division  reversed.— 
Elder  v.  OarUr^  aA.  612—25  Q,  B.  D.  194;  59  L.  J. 
Q.  B.  281 ;  62  L.  T.  516. 

13.  Produdion  of  doeumenie^Privilege — Affaire 
of  State  Agent  of  OoUmial  Qovemmeni'^uriedic' 
tion^Ord*  31,  rr.  12— 14— An  action  was  brought 
against  the  Agent-General  to  a  Oolonial  Government 
by  persons  who  had  entered  into  a  contract  with  that 
Government  and  who  claimed  relief  in  respect  of  a 
aam  of  money  which  they  alleged  had  been  received 
by  the  defendant  from  that  Government  as  trustee  for 
the  plaintiffs,  and  afterwards,  in  breach  of  trust,  re- 
paid by  him  to  that  Government.  The  defendant 
made  an  affidavit  specifying  certain  documents,  but 
objecting  to  produce  some  of  them  on  the  ground  that 
they  were  the  property  of  the  Oolonial  Government 
(which  was  not  a  party  to  the  action)  and  had  been 
acquired  by  him  merely  in  his  capacity  of  Agent- 
General,  and  subject  to  the  directions  of  that  Govern- 
ment ;  and  that  the  Prime  Minister  of  the  colony  had 
directed  him  not  to  produce  the  documents,  except 
under  an  order  of  the  court,  and  to  object  to  their  pro- 
duction on  the  ground  of  the  interest  of  the  State  and 
of  the  pubUc  service. 

Held,  that  the  court  had  no  Joiifldiotion  to  order 


him  to  produce  the  documents  in  question.*— YFri^lf 
V.  MiUi,  CH.i>.  XBK.,  J.— 62  L.  T.  658. 

See  also  Gomfamt,  12. 

DISORETION.— See  AoiciinBTBAnoK,  2,  8;  Abbitka- 
TICK,  6;  Banxruptct,  10,  13  ;  Ookpaitt,  12;  Dw- 
tot;  Discovert,  9;  Divokcb,  11;  Boclwastical 
Law,  1  ;  PnAoncs,  11 ;  Tausna,  5a. 

DISTBE8S.— See  Obimimal  Law,  3;  Landlobo  abb 
Tbnamt,  2—4. 

DIVOROE:— 

1.  Adultery  of  petitioner  —  Divorce  «•  Morriagt 
before  decree  absolute, — A.  obtained  a  deerae  mst  for  a 
dissolution  of  his  marriage  on  the  ground  of  his  wife's 
adaltery.  He  married  B.  before  the  decree  was  mads 
absolute,  though  six  months  had  expired  anoe  tin 
decree  niei.  The  decree  was  made  abaolate  vrilh  tke 
Queen's  Proctor's  consent^  and  A.  and  B.  were  re- 
married.   B.  afterwards  committed  adultery. 

Held,  that  A.'s  cohabitation  with  B.  before  the 
decree  absolute  did  not  bar  his  claim  to  rclieC. — 
Siylte  V.  Styles  and  Jaekeon,  f.d.  ft  a.d.— 62  L.  T. 
613. 

2.  Adultery —Confession  of  wife — THepenvimg  wUh 
co-respondent, — A  wife  confessed  to  having  com- 
mitted  adultery  with  A.,  but  her  statement  was  the 
only  evidence  against  A.  A.'s  address  was  unknown 
to  the  petitioner. 

Held,  that  A.  must  be  made  a  co-reapotideot.— 
Cornish  v.  Cornish,  p.d.  &  a.d. — 15  P.  D.  131 ;  62 
L.  T.  667. 

2a.  Adultery — Confession  of  wife — Diepenviag 
with  co-respondent. — Where  no  evidence  was  obtain- 
able against  the  man  whom  the  respondent  had  in- 
dicated as  the  father  of  one  of  hn  illegitiaiato 
children,  and  who  was  believed  to  be  in  Ameriea,  the 
court  gave  the  petitioner  leave  to  proceed  without 
citing  the  alleged  adulterer  as  a  co-reapcndeaL— 
Bagot  V.  Bagot,  p.d.  &  a.d.— 62  L.  T.  612. " 

3.  CitationServiee  out  of  the  /iiHicWefiM.— The 
respondent  and  co-respondent  were  Hving  ia 
Switzerland.  The  co-respondent  was  a  foraignor, 
and,  by  the  Swiss  law,  anyone  serving  him  with  th  e 
citation  would  be  liable  to  an  action  for  damages. 

The  court  dispensed  with  personal  service,  and 
allowed  the  petitioner  to  serve  the  citatioa  by  in- 
closing it  in  a  registered  letter,  sending  also  in  tin 
same  way  a  copy  to  the  respondent^  who  was  lifmg 
in  the  same  house  with  the  co-respondent.— IVaiao* 
V.  Trubner  and  Christiani,  p.d.  ft  a.d.  464 — 15  P.  B. 
24;  59  L.  J.  P.  D.  ft  A.  56 ;  62  L.  T.  186. 

4.  PdUion— Substituted  aerviee^Begietered  letter.-- 
The  court  ordered  substituted  service  on  a  hosbaad  of 
a  divorce  petition  and  citation  by  regtsteted  letter, 
the  service  not  to  be  deemed  complete  service  till  tte 
court  should  be  satisfied  that  the  respondent  had 
actually  received  the  registered  letter. — Ooss  v.  Com, 
p.p.  ft  A.D.— 61  L.  T.  698. 

5.  Collusion  —  Concedlment  of  material  facte -^ 
Cross  suits^Divorce  Act,  1857  (20  ft  21  Fte<.  c  85]^ 
as.  30,  n—Mairimonidl  Caueee  Act,  1860  (23  ft  24 
Vict,  c,  144),  s.  7. — ^An  agreement  between  the  parties 
to  a  divorce  suit  to  withhold  from  the  court  knowlsdgi 
of  material  facts  tending  to  support  a  oounter-ohaige 
of  adultery  amounts  to  coUosion  within  the  meaBiat 
of  section  80  of  the  Divorce  Act,  18S7,  and  section  7 
of  the  Matrimonial  Causes  Act,  1860,  even  if  the  fbsti 
suppressed  prove  insufficient  in  the  event  to  estaUirii 
the  counter-charge ;  and  therefore  a  party  petitioaiag 
for  dissolution  of  mUrriage   Is,  by  those  sselioB^ 
deprived  of  the  right  to  a  dvone,  wbmv  sash  sa 
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agreement  has  been  entered  into  by  such  party  and 
has  been  acted  upon,  though  the  sappreflsed  facta  in 
the  event  come  to  the  knowledge  of  the  court  and 
prove  inanffloient  to  eatablish  a  matrimonial  ofEence 
against  amoh  petitioning  party. 

A  wife  presented  a  petition  for  dissolution  of  mar- 
riage against  her  husband  for  cruelty  and  adultery 
with  fonr  named  persons,  and  the  husband  presented 
a  counter-petition  against  the  wife  for  adultery  with 
a  named  person.  After  the  trial  had  begun  it  was 
agreed  between  them  that  the  charge  against  the  wife 
and  the  charges  of  adultery  against  the  husband  with 
three  of  the  four  persons  named  should  be  dropped, 
but  that  his  adultery  with  the  fourth  should  be 
proved,  together  with  the  charge  of  cruelty,  so  as  to 
allow  the  wife  to  get  a  decree.  The  husband  acted  on 
the  agreement,  and,  though  the  wife's  couosel  refused 
to  do  BO,  the  jury  found  the  wife  not  guilty  of  the 
adultery  charged  against  her,  and  the  husband  not 
guilty  of  adultery  with  the  three  named  persons,  but 
guilty  with  the  fourth,  and  guilty  of  cruelty.  The 
court  granted  a  decree  nUij  but  referred  the  case  to 
the  Queen's  Ftoctor,  who  accordingly  intervened.  At 
the  second  trial  the  jury  found  that  there  had  been 
ooUnsion,  and  that  material  facts  had  been  withheld 
from  the  knowledge  of  the  court,  but,  on  the  question 
whether  the  wife  had  committed  adultery,  they  dis- 
agreed and  brought  in  no  finding.  Upon  these  find- 
ings Butt,  J.y  discharged  the  decree  nUi. 

Held,  that  the  decree  niH  was  rightly  discharged, 
although  the  facts  withheld  had,  when  disclosed, 
proved  inaniflcient  to  establish  the  wife's  adultery. 

Runt  V.  Huni,  47  L.  J.  P.  D.  ft  A.  SS,  S6  W.  B. 
Dig.  79,  approved. 

Alexandre  v.  Alexandre,  18  W.  B.  1087,  L.  B.  2 
P.  ft  D.  164,  doubted.— i9uf2sr  v.  BtnOer  (2);  BuOer 
V.  BuUer  and  Bumham  (2),  aA.  890—16  P.  D.  66; 
69  L.  J.  P.  D.  ft  A.  25  ;  62  L.  T.  344. 

6.  DafiMt^.— A  claim  for  damages  for  adultery  is 
founded  on  the  assumption  that  the  husband  has 
suffered  injury  by  the  oo- respondent's  acts,  and  it 
must  be  proved  that  the  injury  was  caused  by  the 
latter,  without  any  fault  of  the  husband.  The  duty 
of  the  Jnry  is  not  to  punish  the  co-respondent,  but  to 
compensate  the  petitioner.  In  estimating  the  damages, 
the  jory  may  consider  the  wife's  life  before  marriage, 
and  also  any  earnings  of  hers  of  which  the  husband 
has  had  the  benefit.— 2>arMsA<re  v.  Darhiehire  and 
Baird,  F.m  ft  a.d.— 62  L.  T.  664. 

7.  Desertion. — A  husband  brought  to  his  house  a 
woman  with  whom  he  liad  had  inmioral  intercourse. 
The  ?rife  said  that  either  she  or  the  other  woman 
must  leave  the  house.  The  husband  said  that  she 
might  do  as  she  pleased,  but  the  other  woman  would 
remain*  The  wife  left  the  house,  and  no  further  co- 
habitation took  place. 

Held,  that  the  husband  had  been  guilty  of  desertion. 
-^DidHneon  v.  DiMmon,  r.n.  ft  a.d.— 62  L.  T.  330. 

8.  JHsmiseaiof  euit-^Decree  nUi'^Decree  aheoluie-^ 
Dday^-^A  wife  obtained  a  decree  nisi  for  a  dissolution 
of  marriage,  and  afterwards  presented  a  petition  for 
permanent  maintenance.  While  the  petition  was  be- 
fore the  registrar,  the  respondent  applied  to  dismiss 
the  suit  for  want  of  prosecution,  on  the  ground  that 
there  had  not  been  an  application  to  make  the  decree 
absolute. 

Held,  that  the  application  must  be  refused  with 
costs.— fioMl^sm  V.  Sotdhem^  p.d.  ft  a.d.— 62  L.  T. 
668. 

9.  Evidence,^ln  a  husband's  suit  for  divorce  it  was 
proved  that  the  petitioner  and  a  police  of^oer  traced 
the  respondent  and  co-respondent  to  the  house  of  the 
sister  of  the  latter,  and  that  admissions  were  there 


made  by  the  respondent,  also  that  certain  allegations 
were  made  against  the  co-respondent,  who  said  nothing 
in  reply. 

Held,  that  there  was  not  sufficient  evidence  of 
adultery.— FF^ifo  v.  White  and  Jerome,  f.d.  ft  a.d.— 
62  L.  T.  663. 

10.  Lunacy  of  petitioner-^Quardian  ad  litem'— 
Juriedietion^Divoree  BuUb,  r.  196.— An  order  ought 
not  to  be  made,  under  mle  196  of  the  Divorce  Bules , 
appointing  a  guardian  ad  Htem  to  a  person  alleged  to 
be  of  unsound  mind  where  there  is  a  substantial  and 
bond  fide  dispute  whether  such  person  is  or  is  not  of 
unsound  mind. 

Order  of  Butt,  J.,  affirmed. 

Semhle  (per  Lindley  and  Lopes,  L.JJ.},  that  the 
power  given  by  rule  196  to  appoint  a  guardian  ad 
litem  to  a  person  of  unsound  mind  is  only  exercisable 
where  such  person  has  been  so  found  by  inquisition.— 
Bouth  (otherwise  Fry)  v.  Fry,  c.a.  615—15  P.  D.  60; 
69  L.  J.  P.  D.  ft  A.  43 ;  62  L.  T.  501. 

11.  Maintenance — Z^sed— Dum  sola  dame — Die* 
eretion  of  Judge-^ Divorce  Act,  1867  (20  dt  21  Fid.  c. 
85),  a.  32.— It  is  within  the  discretion  of  the  judge, 
under  the  32nd  section  of  the  Divorce  Act,  1867,  upon 
a  decree  for  dissolution  of  marriage  being  made,  to 
order  the  husband  to  secure  to  the  wife,  by  way  of 
maintenance,  an  annual  sum  for  her  life  absolutely, 
without  limiting  the  payment  of  it  by  a  *'  dum  sola 
clause."  This  discretion  ought  to  be  exercised  in 
each  case  with  regard  to  the  faots  thereof  and  the 
conduct  and  circumstances  of  the  parties,  as  prescribed 
in  the  section,  and  no  primd  facte  rule  ought  to  be 
laid  down  with  reference  to  the  insertion  or  omission 
of  the  above  words  limiting  the  payment  of  the  annual 
sum  to  the  wife  with  respect  to  the  contingency  of  her 
marrying  again« 

Decision  of  Butt,  J.,  affirmed.— Itafer  v.  Liiicr, 
O.A.  81—15  P.  D.  4 ;  62  L.  T.  90. 

12.  Mieecnduct  of  petitioner — Cruelty — Previotu 
suit — Alimony  —  Non-payment, — In  1887  a  wife 
obtained  a  judicial  separation  on  the  ground  of  cruelty, 
and  an  order  for  the  custody  of  her  only  child.  In 
1888  the  husband  was  ordered  to  pay  £80  a  year  for 
permanent  alimony,  but  did  not  do  so.  A  deed  was 
afterwards  signed,  whereby  the  wife  relinquished  the 
custody  of  the  child,  in  consideration  of  a  sum  of  £76. 
The  husband  afterwards  filed  a  petition  for  a  divorce 
on  the  ground  of  his  wife's  adultery,  of  which  he  had 
become  aware  before  the  deed  was  signed. 

Held,  that  the  husband  was  not  precluded  by  the 
previous  decree  nor  by  the  deed  from  obtaining  a 
decree. — Badham  v.  Badham  and  Gorst,  f.d.  ft  a.d.— 
62  L.  T.  663. 

13.  Jfiaoondttc(o/|M<ifion0f—^(E9M.— The  parties 
were  married  in  1876,  the  husband's  wages  being 
about  twenty-four  shillings  per  week.  They  separated 
in  1878,  and  the  wife  became  a  domeatio  servant. 
The  only  complaint  made  by  the  husband  was  that  his 
wife  had  got  him  into  debt  The  wife  afterwards 
committed  adultery. 

Held,  that  the  husband  had  been  guilty  of  such  mis- 
conduct as  to  justify  the  court,  in  its  discretion,  in 
refusing  to  dissolve  the  marriage.— Stor&ucA;  v.  Star- 
buck  and  Oliver,  p.p.  ft  A.n.— 61  L.  T.  876. 

13a.  Misconduct  of  petitioner —  WHful  s^^ration-^ 
-^Eeastmahle  excuse^Divorce  Act,  1867  (20  ft  21 
Vict,  c.  85),  8.  31.— The  petiUoner,  an  ofiQcer  of 
marines,  when  only  twenty  years  of  age,  in  December, 
1883,  married  the  respondent,  relying  upon  state- 
ments made  by  her  as  to  her  having  been  previously 
entrapped  into  a  ceremony  of  marriage  with  a  man 
whom  she  afterwards  found  had  a  wife  then  living. 
The  petitioner,  soon  after  his  marriagCi  found  that  his 
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wife's  statementa  as  to  the  alleged  blgamona  marriage 
were  false,  and  that  she  had,  in  fact,  been  gailtjr  of 
pre-marital  iocontiQenoe,  and  was  in  an  advanced 
state  of  pregnancy.  Still  belieTing,  however,  that  her 
former  statements,  as  to  her  being  possessed  of  private 
means,  were  true,  the  petitioner  told  her  to  go  to  her 
friends,  and  he  never  contributed  to  her  support,  and 
did  not  see  her  again  for  about  seven  years,  being 
most  of  that  time  on  service.  During  that  time  the 
respondent  committed  adnltery. 

Held,  that  the  petitioner's  conduct  did  not  dis- 
entitle him  to  relief.— -JTennetiy  t.  Kmnidy  and 
Schureh,  p.d,  &  a.d.— 6i  L.  T.  705. 

14.  Pixrties  —  Wi/e*9  9uit  —  Ooufder-ehargei  of 
cutuUery^^Appearance  hy  aUeged  adulterer — Divorce 
Act,  1867  (20  ft  21  Vict.  c.  85),  «.  28— Jfertrimonia^ 
Oiuses  Ad,  1866  (29  ft  30  Vid.  c  32),  s.  2.— In  a 
wife's  suit  for  a  dissolution  of  marriage  the  respondent 
charged  the  petitioner  with  adultery  with  A.,  but  did 
not  pray  for  a  dissolution  of  marriage. 

The  oonrt  allowed  A.  to  file  an  answer. — Wheeler  t. 
Wheeler  and  Mhodes,  f.d.  ft  a.d.— 14  P.  D.  164 ;  68 
L.  J.  P.  D.  ft  A.  66 ;  61  L.  T.  306. 

15.  PeMion  —  AMdavit  —  VerifieaHon  •—  BrUUh 
eonetd  peMioner^^Matrimonial  Oautee  Act,  1858  (21 
ft  28  Viet.  e.  108),  s.  20.— Where  the  petitioner  was  a 
Biitish  consul  in  a  foreign  country,  and  the  only 
person  there  before  whom  the  af&davit  in  support  of 
the  petition  could  be  filed,  the  court  allowed  the 
al&davit  to  be  verified  by  the  petitioner's  solicitor  to 
the  best  of  his  knowledge  and  belief.— ^tMselZ  v. 
Bueeell  and  Madaren,  f.d.  ft  a.d. — 59  L.  J.  P.  D.  ft 
A.  13. 

16.  VaHoHoH  of  aetdemefiU-^Appointment  of  new 
trueieee^MoMmonial  Oautee  Act,  1859  (32  ft  33 
Viet.  e.  61),  s.  5.— A  marriage  was  dissolyed  on  the 
ground  of  the  wife's  adultery.  The  marriage  settle- 
ment gave  the  wife  a  first  life  interest  in  the  half  the 
income  derived  from  herself.  There  was  a  joint 
power  to  appoint  new  trustees.  The  husband  held  a 
public  appointment,  and  his  income  was  likely  to  be 
increased  by  promotion.  An  order  was  made  for 
variation  of  the  settlement,  the  wife's  interest  in  the 
income  derived  from  the  husband  being  extinguished, 
the  trustees  to  pay  to  the  husband  £50  a  year  for  the 
maintenance  of  the  infant  child  of  the  marriage. 

Held,  that  the  joint  power  to  appoint  new  trustees 
must  be  retained. — Tupper  v.  Tupper  and  Terrell, 
P.D.  ft  A.D.— 62  L.  T.  665. 

17.  Variation  of  edflemente — Variation  of  order^-^ 
Matrimonial  Cauaee  Act,  1859  (22  ft  23  Viet.  c.  61), 
s.  5. — ^An  order  for  the  variation  of  a*  marriage  settle- 
ment after  a  decree  dissolving  a  marriage  cannot  be 
afterwards  further  Taried  on  the  gtound  of  a  change 
of  circumstances  after  the  order. 

Decision  of  Butt,  J.,  affirmed. — Benyon  t.  Benyon 
and  (yOaUaghan,  aA.— 15  P.  D.  54;  59  L.  J.  P.  D. 
ft  A.  39;  62L.T.  381. 

18.  Wi/i^t  coite^Deoree  niri— Payment  into  court 
'^Payment  out— Where  a  sum  of  money  had  been 
paid  into  court  before  trial,  on  the  order  of  a  regis- 
trar, to  secure  the  wife's  costs  at  the  trial,  and  a 
decree  niei  was  pronounced  on  her  petition,  the  court, 
on  appeal  from  chambers,  refused  to  order  payment 
out  to  the  wife  or  her  solicitor  of  such  sum  of  money 
before  the  decree  was  made  absolute. — BuUer  ▼. 
Butier,  BuUer  ▼.  BuHer  and  BumJiam,  f.d.  ft  a.d. 
272—14  P.  D.  160 ;  58  L.  J.  P.  D.  ft  A.  70 ;  62  L.  T. 
477. 

See  also  Attaohmbnt,  1,  3  i  OosV8,7 — 9;  Husband 
AMD  Wm,  1—9 ;  JvsnoB  of  thb  Pjbaob,  4 ;  PnAcnos, 
8,88. 


DOGS  AOT.— See  Jusnoa  of  the  Pbaoi,  7. 

DOMIOILK — See   ADicmisTnATiOK,  18;   BAXxumcr, 
24 ;  Oakada,  Law  of,  4 ;  Ookpaxt,  17b. 
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EASEMENT. — See  Lakos  Olaubsb  Oomoumnov  icX| 
3 ;  LioHT,  1,  2 ;  Wat,  1. 

EOOUSSIASTIOAL  LAW:— 

1.  Juriedietion^Biehop'-lHetTdUmn^TMc  YTtr- 
%hip  Regulation  Act,  1874  (37  &  38  Viet. c  85),  ii.8,9 
— Mandamus. — ^A  representation  under  seetion  9  of  the 
Public  Worship  Begulation  Act,  1874,  was  msds  bj 
qualified  persons  to  the  bishop  to  the  elEsct  that  oaitaii 
sculptured  figures  in  a  reredoa  erected  in  the  oathsdal 
church  of  his  diocese  tended  to  encourage  sapcnCi- 
tious  ideas  and  nnauthoriaod  devotions.  The  Uihop 
declined  to  forward  the  representation  to  the  sseiea- 
astical  court,  on  the  ground  that^  having  eanMmA 
all  the  circumstances  of  the  ease,  he  had  corns  to  the 
opinion  that  the  main  question  of  principle  at  isne 
had  been  already  decided  in  a  former  case,  and  tbit, 
the  diflerence  of  detail  in  the  preeent  rwsdos  fgaai 
that  complained  of  in  the  former  case  being  of  eo 
little  importance  in  principle,  further  litigatioD  wooU 
be  misobievous. 

Held  (reverring  the  judgment  of  the  Qaeea'i 
Bench  Division),  that  the  bishop,  haring  deeisnd 
that  he  had  considered  all  the  drcumstanoss  of  tte 
case,  and  not  haring  been  shown  to  have  dadfaied  to 
consider  any  circumstance  of  the  case  brooght  bsfois 
him,  nor  to  have  considered  and  acted  upon  sa^  dr- 
cumstance  outside  the  case  before  him,  had  aoted 
within  his  jurisdiction;  that  this  Jarisdiottoa  gife 
him  a  discretionary  power  to  stay  the  pnooediBgi; 
and  that  the  court  had  no  power  to  reriew  his  ressen 
for  the  exercise  of  such  discretion,  provided  hs  had 
acted  within  his  Jurisdiction. — Reg.  v.  Bithop  el 
London^  ca.  214—24  Q.  B.  D.  213;  59  L.  J.^B. 
169 :  62  L.  T.  167. 

2.  f7tiriac2{c(um— C^rt  of  AreMnehop  of  Cnkr- 
(urj/.— The  Archbishop  of  Canterbury  has  ]1ujdi^ 
tion,  either  sitting  alone  or  with  assesson  in  the 
archieplBOopal  court  of  his  province^  to  die  a  hiihry 
of  the  province  to  appear  and  answer  a  petite 
alleging  offences  on  his  part  against  the  uuiiwdiitifil 
law  in  reference  to  matters  of  ritual. — Beadi.LitMh 
{Biehop  of),  oou&T  cp  abohbishof  of  gaihsbbuiT'^N 
P.  D.  88 ;  61 L.  T.  403. 

3.  JuriedidUon^Mieoondud  of  derk^SeoM 
Suepenaion. — In  a  suit  in  the  Ckmrt  of  Arohss  sgiiMt 
a  clerk  in  orders,  the  articles  alleged  a  ooBvielioB 
against  the  derk  for  drunkenness  and  riotoas  ooaM 
in  a  public  place,  and  prayed  that  he  might  he 
punished  for  the  scandal  thereby  oansed.  The  n* 
spondent  by  his  plea  alleged  that  the  eoaviotioahd 
been  obtained  by  perjury,  denied  the  chargv  d 
drunkenness,  &c.,  and  that  the  conviction  had  owed 
scandal,  and  asked  for  a  full  inquiry  into  the  &etfc 

Held,  that  the  plea  must  be  stiiick  oat,  sad  thil 
the  Court  of  Arches  had  jurisdiction  to  smpend  the 
clerk  ah  officio  on  accounc  of  the  scandal  eaaisd  bj 
the  conriction  without  considering  whether  the  oiEeBoe 
charged  had  been  actually  committed. — Borough  t. 
CoUine,  abcrss  court — 15  P.  D.  81. 

4.  Minieter-^Biehop-^Buhriee-^AcUofUfdfereOs 
(1  Eliz,  c  2  and  18  ft  14  Oar.  2,  c  4).— Ths««^ 
*' minister  "  in  the  rubrics  relating  to  the  admhii**' 
tion  of  the  Holy  Communion  must  be  tafas  to 
include  a  bishop,  and,  therefore,  a  bishop  cOiietiH 
as  minieter  in  the  serrice  of  the  Holy  OomiBMiifli^ 
bound  to  celebrate  it  in  the  order  and  form  P»"^!| 
by  the  Book  of  Common  Fnyei.-^Sead  v.  H^ 
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{Bithop  0/)t  No.  (2),  OOUBT  OP  AB0HBI8H0P  OF  GANTBB- 
B0BT~14  P.  D.  148. 

See  alto  Ybnbob  akd  Pubohasbb,  13. 
ELEOTIOK.— See  Mabbibd  Woman,  2. 

ELECTION  LAW:— 

1.  Oounty  eouneil — Occupation — Service  ftanchiH 
--Poor  Bah  A$»e$emeni  Ad,  1869  (32  ft  33  Vict.  e.  41), 
M.  7,  19— Municipal  OorporaUona  Act,  1882  (45  ft  46 
Vict.  c.  50),  a.  32— .5^eM»to<to»  of  the  People  Act, 
1885  (48  ft  49  Viet,  c  3),  M.  2,  ^-^Oounty  Sledore 
Act,  1888  (51  ft  52  Vict,  c  10),  a.  2  (1).— Certain 
labooxen  rerided  in  oottagee  aitnated  on  the  farms  of 
their  employers ;  they  were  permitted,  bat  not 
required,  to  live  in  the  cottagee,  on  condition  that 
they  were  to  give  np  poaaeuion  when  their  employ- 
ment oeaaedi  and  uie  rent  was  either  oalculated  in 
their  wages  or  was  reduced  •  in  consequence  of  their 
employment.  The  rates  for  the  cottages  were  paid  by 
the  fanners  who  employed  them,  but  the  names  of 
the  labourers  appeared  in  the  rate-book  as  occupiers. 
They  claimed  to  be  registered  in  DiTiaion  1  as  parlia- 
mentary Toters  in  respect  of  their  occupation,  and  to 
be  enrolled  as  burgesaea. 

Held,  that  the  facta  ^owed  an  occupation  by  the 
daimanta  as  householders,  and  not  by  Ttrtue  of  aer- 
?ioe ;  that  it  was  not  necessary  for  the  claimants  to 
actually  pay  ox  tender  the  latee  in  accordance  with 
aection  82  of  the  Municipal  Corporationa  Act,  1882 ; 
and  that  the  daimanta  poaaeaaed  a  burgesa  qualifica- 
tion, and  were  entitled  to  be  regiatered  aa  both  par- 
liamentary and  county  electors. — Marsh  ▼•  Eitcourt, 
Q.B.D.  495—24  Q.  B.  D.  147 ;  59  L.  J.  Q.  B.  100. 

2.  County  eouneU-^Separaie  divitione^'Beparate 
qualificatUmB — Local  Government  Act,  1888  (51  ft 
52  Vict.  c.  41),  aa.  2,  ISf^Oounty  EUcton  Act,  1888 
(51  ft  52  VuA.  c.  10),  a.  7  {^)— Municipal  Corpora^ 
tione  Act  1882  (45  ft  46  Vict.  c.  50),  as.  45,  51  (2) 
69. — Under  the  Local  Gh)Temment  Act,  1888,  an 
elector  ia  not  entitled  to  Tote  at  an  election  of  county 
conndllors  in  more  than  one  electoral  division  of  an 
administrative  county,  although  duly  regiatered 
under  the  County  Electora  Act,  1888,  in  more  than 
one  diyiaion  of  the  same  county. 

Judgment  of  the  Queen's  Bench  DlYiaion  (38  W.  B. 
883,  24  Q.  B.  D.  186)  afEUmed.— iTni^^  ▼.  Towee, 
G.A.  521—24  Q.  B.  D.  697;  59  L.  J.  Q.  B.  455;  62 
L.  T.  259. 

3.  Municipal  etection-^Oorrupt  practicee^Beport 
of  oommieeioner — Setting  aeide-^  Municipal  OoT' 
poraiione  Act,  1882  (45  ft  46  Vict.  c^50),  as.  92,  93, 
100— Corriipf  Practicee  Act,  1883  (46  ft  47  Vid.  c. 
51),  a.  ^%— Municipal  Eketione  {Corrupt  Praeticee) 
Ad,  1884  (47  ft  48  Vid.  c  70),  a.  23.— When  a 
commissioner  appointed  to  try  a  munidpal  dection 
petition  has  reported  persons  guilty  of  corrupt 
practices,  the  High  Court  has  no  power  to  interfere 
with  his  report  on  the  ground  that  the  notices  pre- 
scribed by  section  38  of  the  Corrupt  Practices 
Aoty  1883,  which  ia  incorporated  in  part  2  of 
achedule  3  of  the  Municipal  Electiona  (Corrupt 
Practicea)  Act,  1884,  were  not  given  to  the  pezaona  ao 
reported.— P^eaca  v.  Harding,  ft.B.D.  350 — 24 
Q.  B.  D.  110 ;  69  L.  J.  Q.  B.  82 ;  61  L.  T.  837. 

4.  Parliamentary  election — Amendment — Lodger-^ 
DedaraUon^Eepreientation  of  the  People  Ad,  1867 
(30  ft  81  Vid.  c.  102),  a.  26— PaWtamantory  and 
Municipal BegiitrationAd,lSl%  (41  ft 42  Vid.  c.  26), 
a.  28  (2)— ^'afraKon  Ad,  1885  (48  ft  49  Vid.  c. 
IS),  t.  18,  icheduk  2. — A  lodger,  claiming  aa  a  aole 
lodger,  omitted  to  eraae  in  bis  form  of  d'edaration 
the  worda  **  or  aa  joint  tenant  with." 

Hdd,  that  the  reyiaing  barrister   had  power  to 


amend  the  declaration  by  strikiDg  out  the  above 
worda.— Kinsley  t.  Nichoteon,  q.b.d. — 24  Q.  B.  D. 
144 ;  59  L.  J.  Q.  B.  102  ;  61  L.  T.  809. 

5.  Parliamentary  election — Claim^  Lodger-^  Claim 
not  signed  hy  dcUmant — Batification  of  signature-- 
31  ft  32  Vid.  e.  49,  ss.  4  (3),  5—48  Vid.  c  17, 
schedule  1,  Part  III.,  Form  No.  31.— A  lodger's 
daim  must  (if  he  can  write)  be  signed  or  marked  by 
his  own  hand ;  the  aubacription  of  the  daimant's  name 
by  another  peraon,  though  at  the  requeat  and  in  the 
presence  of  the  claimant,  ia  not  sufficient.— iJanMi^ 
▼•  Beveridge  o.a.  (Ir.)— 26  L.  B.  Ir.  423. 

6.  Parliamentary  eledion  —  Claim  —  Lodger  — 
Delay — Parliamentary  and  Municipal  Begistif^aiion 
Ad,  1878  (41  ft  42  Vict  c.  26),  a.  5i2^Begistration 
Ad,  1885  (47  ft  48  Vict.  c.  15),  a.  18.— If  a  voter  on 
the  list  of  lodgera  doee  not  aend  a  new  claim  to  the 
Of eneen  by  the*  appointed  day,  hia  daim  will  not  be 
allowed,  eyen  if  he  haa  on  the  appointed  day  aent  it  to 
another  person,  to  be  forwarded  by  the  latter  to  the 
oyeraeera,  and  the  rcTialng  barriater  cannot  in  anoh  a 
caae  allow  the  lodger's  claim. — Whitu}eU  ▼.  Yeoman, 
a.B.D.— 59  L.  J.  Q.  B.  96 ;  61  L.  T.  811. 

7.  Parliamentary  tledion  —  Disqualification  — 
Absence — Detention  in  police  station. — ^A.  was  arrested 
during  hia  qualifying  year,  and  taken  to  a  polios 
station  on  a  charge  of. being  drank  and  disorderly; 
A  few  hours  later  he  waa  rdeaaed  on  bail.  On  the 
following  day  he  waa  fined,  and  he  paid  the  fine  and 
ooata. 

Hdd,  that  A.  was  not  disqualified  as  a  Toter.- (7Hy- 
lington  ▼.  Gallagher,  o.a.  (Ir.)— 26  L.  B.  Ir.  134. 

8.  Parliamentary  eledion  —  Disqualification  -— 
Absence — Seaman — Coaeting  trade. — A  aailor  engaged 
in  the  coaating  trade  who  haa  entered  into  an  agree- 
ment under  the  Merchant  Shipping  Acta  to  aerre  for 
a  period  of  six  months  during  hia  qualifying  period, 
with  a  liability  to  be  called  upon  to  aerve  at  any 
time  during  the  aiz  montha,  ia  disqualified  by  auch 
abaenoe  from  the  occupying  franohiae. — Duffy  t. 
Chambertt  cjl.  (Ir.)— 26  L.  R.  Ir.  100. 

9.  Parliamentary  eledion — Inhabitant  oecupief'^ 
Valueless  dweUing-house^ZOAiSl  Vid.  c.  102,  a.  3  (b). 
— The  inhabitant  occupier  of  a  dwelling-houae  which 
the  offldal  Taluer  has  found  to  be  of  no  Talae  was  so 
entered  in  the  Taluation  book,  and  in  respect  of  which 
accordingly  no  rate  was  struck. 

Held,  not  entitled  to  the  franehise.— Oiiwna  ▼. 
Banrahan,  cjl.  (Ir.)— 26  L.  E.  Ir.  418. 

10.  Parliamentary  eledion — Lodger — Bent — Value 
of  lodgings'^ B^esentation  of  the  People  {Ireland) 
Ad,  1868  (31  ft  32  Vid.  c  49),  a.  4.— The  dear 
yearly  Tdue  of  lodgings  must  be  ascertained  by  what 
they  actually  produce. — Macrea  ▼.  Buchanan,  o.A. 
(Ir.)— 26  L.  B.  Ir.  129. 

11.  Parliamentary  eledion  ^-^  Obfedion — Notice — 
Service— 'Parliamentary  Begidration  Ad,  1843  (6  ft 
7  Vid.  c.  18),  a.  17.— An  objector  cauaed  a  notice  of 
objection  to  be  placed  in  the  letter-box  of  a  house 
aald  to  be  occupied  by  the  voter  objected  to.  The 
▼oter  had  not  reaided  there  for  two  yeara,  the  objector 
did  not  know  hia  right  addreaa,  and  there  waa  no 
reason  to  auppoae  that  the  notice  had  reached  him. 

Held,  that  the  notice  had  not  been  duly  aerved 
within  aection  17  of  the  Parliamentaiy  Begiatration 
Act,  1843. — Oifford  t.  Chelsea  Overseers,  a.B.D. — 
24  Q.  B.  D.  141 ;  59  L.  J.  Q.  B.  98 ;  61  L.  T.  810. 

12.  Parliamenlary  eledion — Occupatior^^SueceS" 
sive  occupation — Service  /ranchise-^Bepresentation  of 
the  People  Ad,  1867  (30  ft  31  Vid.  c  102),  a.  26— 
B^esentation  of  the  People  Ad,  1885  (48  ft  49  Vid. 
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e.  3),  t$,  2»  3. — Occupation  daring  the  qualifying 
period  of  two  dweUiag-hoasea  la  immediate  auooes- 
Bioo,  the  first  as  by  virtue  of  service,  and  the  second 
as  a  householder,  will  confer  a  qualification  for  the 
pailiamentary  occupation  franchise. — Nieholaon  ▼• 
Yeoman^  q.bd.— 24  Q.  B.  D.  145 ;  69  L.  J.  Q.  B. 
104;  61L.T.  833. 

13.  Parliamtntary  election-^Poor  rates — 4iY«af«— 
Non-payment — Poor  Law  Ammdmwit  (Irtland)  Act, 
1849  (12  A  13  Vid.  c.  104)»  a.  Id^-BepreaerUation  of 
the  People  Act,  1867  (30  <Ss  31  Vid.  o.  102),  $.  3.— An 
occupier  of  premises  is  not  disqualified  by  the  non- 
payment of  arrears  of  poor  rate,  the  reeovery  of  which 
is  barred  by  statute.— ilfac^af^  ▼•  Buchanan,  c.a. 
(Ir.)-26  L.  E.  Ir.  124. 

ELEPHANT.— See  Tbbspass. 

EMPLOYERS*   LIABILITY   AOT.— See  Mabtto  ahd 
Sbbyaht,  3—5. 

ENDOWED  SOHOOLS  AOT.— See  Ohabitt,  2. 
EQUITABLE  EXECUTION.— See  Pbaotice^  20. 
EQUITABLE  MOBTGAGE.— See  Mostqagb,  6, 13, 14. 
EQUITY  of  BEDEMPTION.-See  Hobtoagb,  19—22; 

T&U8TBH,  5. 

Equity  to  settlement.— see  Mabbibb  Woxak,  2. 
E80E0W.— See  Mobtoaob,  2a. 

ESTOPPEL:— 

1.  BaUmeni — Jus  tertii.— An  action  was  brought 
by  bailors  against  bailees  for  non-delivery  of  goods. 

Held,  that  the  bailees  were  estopped  from  setting 
up  the  title  of  third  parties,  under  whose  authority 
they  did  not  claim  to  defend,  and  to  whom  they  had 
not  delivered  the  goods,  although  the  property  in  the 
goods  might  have  passed  to  such  third  parties  since 
the  date  of  bailment. — Boger*  ▼.  Lambtrt,  a,B.D.  542 
^24  Q.  B.  D.  573 ;  59  L.  J.  Q.  B.  250 ;  62  L.  T.  694. 

2.  Company — Tranafer  of  itock-^Forgery  hy  execiu- 
tot '-' LiahilUy  of  co-executor — Companies  ClauetB 
OonBolidation  Ad,  1845  (8  <ft  9  Vid.  e.  16),  $.  18.— 
One  of  two  ezeoutors  cannot  make  a  valid  transfer  of 
shares  or  stock  registered  in  their  names  under  section 
18  of  the  Oompaniee  Glauses  OonsoUdation  Act,  1845, 
though  their  names  are  entered  in  the  register  as 
ezeoutors. 

Bailway  stock  was  reentered  in  the  names  of  two 
executors  as  such.  One  of  them  sold  certain  portions 
of  the  stock  without  the  knowledge  of  the  other,  and 
executed  transfers  to  the  purchasers,  to  which  he 
forged  the  signature  of  his  co-executor,  and  the 
transfers  were  duly  registered  by  the  company.  On 
discovering  the  frauds,  the  executor  whose  signature 
had  been  forged  brought  an  action  against  the  com- 
pany  to  compel  them  to  leplace  the  stock. 

Held,  that,  under  section  18  of  the  Companies 
Glauses  Gonsolidation  Act|  1845,  the  two  executors  in 
whose  names  the  stock  was  registered  became  joint 
shareholders  in  respect  of  such  stock,  though  their 
names  were  entered  in  the  register  as  executors ;  and 
that  the  stock  could  only  be  transferred  by  a  transfer 
duly  executed  by  both,  and  therefore  the  transfers 
were  void. 

Upon  the  occasion  of  the  last  forged  transfer,  the 
company  sent  the  plaintiff  notice  that  the  transfer  was 
at  their  oifloe,  and  would  be  registered  unless  the 
company  received  nolioe  to  the  contrary.  The  plaintiff, 
acting  on  the  advice  of  her  co^'cxeoutor,  did  not 
answer  this  notice. 

Held,  that  the  plaintiff  was  not  estopped  from 
alleging  the  invalidity  of  the  transfer.^-^ofiofi  ▼. 


London  and  Norlh-Wedem  BaUvfoy  Co.,  ca.  197— 
24  Q.  B.  D.  77  ;  59  L.  J.  Q.  B.  S3;  62  K  T.  164. 

8.  2>0fd— ^eettoL— In  1869  A.  moitg«|sed  land  to 
B.  In  1877,  after  B.'s  death,  the  truateea  fof  ssle 
under  his  will  assigned  the  mortgage  to  D.»  A.  Jda- 
ing  in  the  deed.  A.  had  in  1872  leased  the  land  t9 
M.  for  ten  years  from  1870.  After  the  czpbntioB  of 
the  lease  M.  continued  to  pay  rent  to  A«  In  1867  tiie 
Irish  Land  Commission  made  an  order,  on  IC's  appli- 
cation, fixing  a  fair  rent  In  the  same  year  D.  soed 
for  possession.  At  the  trial  he  produced  the  deed  of 
1877,  which  recited  B.'s  devise  to  tmsteea  for  asle, 
but  he  did  not  produce  the  will  itself. 

Held,  that  M.,  who  daimed  dirongb  A.,  was 
estopped  by  the  recital  in  the  deed.— ^lesrifce  ▼.  BaU, 
O.A.  (Ir.)— 24  L,  B.  Ir.  316. 

4.  Bes  Judicata— i\)re<^fi  judgmmt-^ImUrUaOorf 
JudgmenU-^la  order  that  an  action  may  ba  bnnglit 
in  tibis  country  on  a  fareign  Jndgment,  aiMk  JndgBcot 
must  be  final  and  nnalterable  in  the  oofwt  wbidi 
pronounced  it. 

Bedfiion  of  the  Court  of  Appeal  affinMcd.— i^Mivioa 
V.  Freeman,  h.l.  581—15  App.  1 ;  59  L.  J.  Gh.  337; 
62  L.  T.  189. 

5.  Bes  Judicata— i/tu7^en(—fVrefi^  JudgmoA— 
Fraud. — In  an  action  brought  in  England  to  eofone 
a  foreign  judgment,  it  is  competent  for  the  defendaiit 
to  raise  a  defence  alleging  fraud,  even  if  the  fraad 
alleged  is  such  as  necessitates  a  re-trial  in  England  of 
the  merits  adjudicated  upon  by  the  foreign  court. 

Ahouhff  V.  Oppenheimer,  81  W.  B.  57,  10  Q.  B.  D. 
295,  followed. 

Decision  of  the  Queen's  Bench  Division  affirmed.— 
Vadala  v.  Lawa,  ca.  594—25  Q.  B.  D.  310;  62 
I*.  T.  701. 

See  also  Compakt,  17a ;  Oobts,  16 ;  Cbdcdial  Law, 
2 ;  Insubancb,  6 ;  I^inblobd  axd  TxarAnr  (Ibxlaxi>X 
11 ;  Tbustbb,  5. 

EVIDENCE  :— 

1.  Affldavii^OommiMioiMr  to  admMiUr  < 
Ord.  36,  r.  84.— Observations  on  the 
which  affidavits  are  sworn  before  oomndsaioikfln  ts 
administer  oaths.— 0ourA»  t.  Davit,  okjx  xat,  j.  167 
—62  L.  T.  84. 

2.  Affidavit^ Of mpany-^QroM'taataninaiion  he/en 
examiner^Ptactice — Ord^  37,  rr.  21,  22.— An  appB- 
cation  was  made  by  a  shareholder  for  the  rectification 
of  the  register  of  a  company.  When  the  appHaatiim 
came  on  for  hearing,  the  shareholder  apfAiad  to  have 
the  witnesses  ^ho  had  made  affidavits  on  behalf  of  ths 
company  eroes-examined  upon  tiieir  affldsvitB,  and  aa 
order  was  made  that  the  witneaaea  on  both  sidea  ahoald 
attend  for  cross-examination  before  an  ezBmiBer.  Oa 
attending  b^ore  the  examiner^  the  qneatioa  was 
raised  whether  the  shaxeholdar^i  witneasea  or  ths 
company's  witnesses  ought  to  be  aRMt-examiMi 
first. 

Held,  that  the  shareholder's  witnesaei  aboold  be 
cross -examined  first  if  the  company  desired  to  cress- 
examine  them.— -/n  re  Dor4  Gedlery  Co.^  cmA  mm, 
1.  491—62  L.  T.  758. 

3.  Affidavit^Deecription  of  dtpmatJb^Maanid 
woman. — The  affidavit  of  a  married  woman  must  stals 
the  description  of  her  huaband.— .SZtem  r.  SMam,  fa 
k  A.D.— 62  L.  T.  831. 


4.  Criminal  lauH-Diredor  of  PuhHc  . 
— Public  proeeeuHon^Diedoeure  of  name  o/infei 
—Prosecution  of  Offences  Ad,  1879  (42  ft  43  FM  & 
28),  88.  2,  7.— In  an  action  for  conspiracy  to  pnom 
the  Director  of  Public  Proeecatione  to  inatitiitB  a 
criminal  prosecution  agalut  tiie  plaintiff,  the  Diiuutir 
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of  Fablio  FroBdcatioiie  was  called  ae  a  witneea  for  the 
plaintifl,  and  aeked  to  state  the  name  of  the  informer, 
and,  if  he  had  a  statement  in  writing,  to  produce  it. 

Held,  that,  as  a  prosecution  instituted  by  the 
Director  of  Public  Prosecutions  is  a  public  prosecution, 
the  question  was  not  admissible. 

AUomey-General  t.  Briant^  15  M.  ft  W.  169,  ap- 
proved and  followed.— itfarAv  t.  Bey/ua,  o.a.  705. 

5.  Criminal  lauf^^Unswam  evidence  of  girl  under 
ihirteen-^Conviction  on  a  count  for  indecent  oisauZf— 
24  ft  35  Viet.  e.  lOO-^Oriminal  Law  Amendment 
Act,  1885  (48  ft  49  Viei.  o.  69),  a.  4.— The  prisoner 
was  iDdicted  under  the  Oriminal  Law  Amendment 
Act,  1885,  for  an  attempt  to  defile  a  girl  under  the 
age  of  thirteen  years.  The  child's  eyidence  was, 
under  that  section,  received,  though  not  given  upon 
oath.  In  a  second  count  the  prisoner  was  charged 
with  an  indecent  assault  under  i4  ft  26  Vict.  o.  100. 
He  was  acquitted  upon  the  first  count,  and  found 
guilty  upon  the  second  on  the  evidence  of  the  child. 

Held,  that  the  unsworn  evidence  was  inadmissible 
on  the  second  count,  and  the  conviction  was  wrong. 

Beg.  V.  Wealand,  36  W.  B.  576,  20  Q.  B.  D.  827, 
distinguished. —i70jr.  v.  Paul^  ccb.  704 — 25  Q.  B.  D. 
202  ;  62  L.  T.  845. 

6.  DepoaiUone^  Crois-eseamination  —  Information. 
«»0n  the  trial  of  an  indictment  for  the  murder  of  A., 
a  police  officer,  who  had  been  killed  while  endea- 
vouring to  execute  a  warrant  of  arrest,  a  police  officer, 
who  was  called  as  a  witness  for  the  prosecution,  swore 
that  he  knew  the  prisoner,  and  saw  him  strike  A.  In 
cross-examination,  the  witness  stated  that  he  believed 
he  had  stated  before  the  magistrates  the  names  of  all 
the  persons  present  when  A.  was  killed,  but  that  he 
had  made  a  mistake.  The  prisoner's  n<ime  was 
not  mentioned  in  his  deposition  then  taken.  The 
counsel  for  the  Crown  then  put  in  evidence  an  earlier 
information  by  the  witness,  in  which  he  had  referred 
to  the  prisoner  as  taking  part  in  the  attack  on  A, 
The  judge  allowed  the  witness  to  be  asked  whether 
he  had,  at  the  date  of  the  information,  stated  on  oath 
that  he  saw  the  prisoner  throw  stones  at  A.,  who  was 
lyhig  on  the  ground.  The  witness  answered  the 
question  in  the  affirmative. 

Held,  that  the  evidence  was  admissible.— fi<^.  v. 
CoU,  can.  (Ir.)— 24  L.  B.  Ir.  522. 

7.  DepoBitione — Crosa-examinaiion'^Summing  up. 
*-T7pon  a  trial  at  quarter  sessions  a  witness  for  the 
prosecution  admitted  in  crois-examination  that  her 
evidence  differed  from  the  evidence  which  she  had 
given  before  the  magistrates.  Neither  the  counsel  for 
the  prosecution  nor  the  counsel  for  the  defence  put  in 
the  witness's  deposition,  but  the  chairman  of  the 
court  read  the  deposition  in  his  summing  up. 

Held,  that  the  reading  of  the  deposition  to  the  jury 
was  not  a  misreception  of  evidence.— iJtf^.  v.  Garner, 
aan.— 61  L.  T.  699. 

8.  Legitimacy  —  BapUemal  regieter  —  Entry  in 
couree  of  hwineaa, — To  prove  the  legitimacy  of  A.  the 
defendant  tendered  an  entry  in  a  Boman  Oatfaolic 
parochial  register  of  marriages  and  baptisms  of  a 
parish  in  Ireland,  dated  in  1804,  and  signed  by 
a  deceased  curate  of  the  parish,  and  describing  A. 
as  the  child  of  H.  and  M.,  his  wife.  It  was  the  curate's 
duty,  when  baptising  a  child,  to  register  the  baptism, 
and  to  state  therein  whether  the  child  was  legitimate 
or  not. 

Held,  that  the  entry  was  inadmissible  in  evidence, 
because  it  was  not  proved  to  be  contemporaneous. — 
Byan  v.  Ring,  t.  ft  d.d.  (Ir.)— 25  L.  B.  Ir.  184. 

9.  Legitimacy — Gonduel — Bastardizing  ieaue  —Law 
of  Evidence  Amendment  Act,  ISQ9  (82  ft  33  Vict,  c,  .\ 
68),  «.  8 — Settlement^BevtmtUm.'^Bj  a   marriage 


settlement  a  sum  of  £10,000  was  vested  in  trustees 
upon  trust  (subject  to  trusts  of  the  income  in  favour 
of  the  husband  and  wife  successively)  for  the  issue  of 
the  marriage  as  the  husband  and  wife  should  by  deed, 
with  or  without  power  of  revocation  and  new  appoint- 
ment, jointly  appoint,  with  a  trust  in  default  of  such 
appointment  and  of  any  appointment  by  the  survivor, 
if  there  should  be  only  one  child  who  should  attain 
twenty-one  or  marry,  aa  to  one  moiety  of  the  trust 
fund,  for  that  only  child,  and,  as  to  the  other  moiety, 
for  the  husband.  The  marriage  took  place  on  the 
SOtb  of  April,  1878.  A  legitimate  child,  B.,  was  bom 
on  the  2nd  of  July,  1881,  and  two  illegitimate  children, 
L.  and  M.,  on  the  26th  of  April,  1885,  and  the  25th 
of  June,  1886,  respectively.  A  decree  ni$i  for  the 
dissolution  of  the  marriage  was  obtained  by  the 
husband  on  the  3rd  of  November,  1886,  on  account  of 
the  wife's  adultery  with  W.  By  a  deed  dated  the 
11th  of  May,  1887,  the  husband  and  wife  irrevocably 
appointed  that,  subject  to  the  interests  of  the  husband 
and  wife,  one  moiety  of  the  fund  should  be  held  in 
trust  for  B.  absolutely  if  and  when  she  should  attain 
twenty-one  or  marry  under  that  age ;  and  they  also 
appointed  the  other  moiety  to  B.  in  the  same  way, 
but  subject  to  a  power  of  revocation  and  new  appoint- 
ment reserved  to  the  husband.  The  decree  niA  was 
made  absolute  on  the  17th  of  May,  1887,  and,  by  a 
deed  dated  the  18th  of  May,  1887,  and  made  between 
the  husband  and  divorced  wife,  the  latter  released 
her  interest  in  the  trust  fund  in  the  event  of  her  surviv- 
ing, and  also  her  power  of  appointment  over  the  fund* 
By  a  deed  poll  dated  the  80th  of  November,  1887,  the 
husband  revoked  the  appointment  of  the  second  moiety 
of  the  trust  fund  to  B.,  to  the  intent  that  it  might  go 
as  if  that  appointment  had  not  been  made,  but  might 
be  subject  to  any  further  appointment  by  him.  The 
husband  claimed  a  declaration  that  one  moie^  of  the 
trust  fund  ought  to  be  held  by  the  trustees  of  the 
marriage  settlement  upon  the  trusts  affecting  the 
same  in  case  there  was  no  child  of  the  marriage— that 
is,  for  the  husband  absolutely — on  the  ground  that  the 
children  L.  and  M.  were  illegitimate. 

Held,  (1)  that  ^statements  by  W.  respecting  the 
birth  of  li.  were  admissible  as  evidence  of  conduct 
tending  to  prove  that  W.  was  the  father  of  L. ;  (2) 
that  the  contents  of  the  entry  of  the  birth  of  the  second 
child  could  be  proved  by  a  copy,  which  had  been  com- 
pared by  a  witness  with  the  ori^^a],  and  been  found  to 
be  accurate ;  (3)  that  the  evidence  of  the  husband  was 
not  admissible,  after  the  dissolution  of  marriage  on 
the  ground  of  the  wife's  adultery,  to  prove  theill^ti- 
macy  of  a  child  bom  before  the  diate  of  such  dissolu- 
tion; (4)  that  the  reservation  in  the  deed  of  the  11th 
of  May,  1887,  of  the  power  of  revocation  to  the 
husband  was  invalid.— ^eirna6y  v.  BaiUiCf  obj>.  vob., 
9. 125—42  Oh.  B.  282;  58  L.  J.  Ob.  842;  61  L.  T. 
634. 

10.  Newepaper-^Prifiter  and  ptiUiiAer— jVetvs- 
paper  LiUl  and  Begiiiration  u4e<  (44  ft  45  Vict*  o. 
60}— C7Wm<na2  Law  {Ireland)  Act  (50  ft  51  Vict.  c. 
20),  s.  19.— ''Intimidation"  in  section  19  of  50  ft 
51  Vict.  c.  20  may  be  by  words  published,  and 
*'  personal  intent/'  may  be  inferred  from  the  words 
themselves.  A  statement  contained  in  the  issue  of  a 
newspaper  that  A.  was  the  printer  and  publisher  of 
the  same  at  the  office,  and  the  fact  that  the  return  of 
the  proprietor's  name,  address,  and  residence  re- 
quired by  the  Newspaper  Libel  Act  purported  to  be 
made  and  signed  by  A.,  after  whose  name  the  words 
'Sprinter  and  publisher"  appeared,  is  not  evidence 
that  A.  was  the  printer  and  publisher  of  particular 
issues  of  the  paper. -^IFAc^an  v.  Fiaher,  a.B,]}.  (Ir.)-* 
26  L.  B.  Ir.  340. 

11.  Ptdigree-^Pariah  regiitcra^Seotch  regiOtra-^ 
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Cifiified  copiei'^Scatch  paroehidl  regiiten  and  cerii- 
fled  eairacti  therefrom  are  receivable  in  evidence  in 
England, — ^Proceedings  in  a  sherifCe  ooart  in  Soot- 
land  are  admiasible  in  cases  of  pedigree. 

Judgment  of  the  Ck>nrt  of  Appeal  (35  W.  B.  75, 18 
Q.  B.  D.796)  attLtmed.— 'Kennedy  ?.  Lyell,  H.X..  353— 
14  App.  437 ;  59  L,  J.  Q.  B.  268  ;  62  L.  T,  77. 

12.  Preeumpiion  of  death '^  Probate -^Diepenting 
with  advertieemenie,  ^''Where  a  testator  had  gone 
abroad  and  had  not  been  heard  of  for  many  years,  and 
the  estate  was  of  very  small  value,  the  court  made  a 
grant  of  probate  without  adTertisements.— /n  the  Goodi 
of  Patton,  p.  ft  D.D.  (Ir.)— 23  L.  R.  Ir.  485. 

See  also  Bill  of  Exohanob;  Compamt,  5,  8,  12; 
Costs,  25  ;  Damaobs,  2 ;  Dito&ob,  9;  Frauds,  Statutb 
OF,  2  ;  JusTicB  OF  THB  Pbacb,  4 ;  Mabbibd  Woxak,  6 ; 
Mi6RBP&B8BirTATi02r,  1 ;  FooK  Law,  5 ;  F&AonoB,  16, 
17 ;  Shippino,  6 ;  Tbustbb,  6. 

EXfiOUTION.— See  Abbitbation,  4 ;  Ookpant,  19,  24  ; 
County  Coubt,  7a;  Landlobd  akd  Tbnakt,  4; 
Mabbibd  W  oxan,  9 ;  Mobtoaob,  10 ;  Fbircipal  and 
AoBNT,  6 ;  Shbbiff,  1,  2;  Will,  49-^51. 

EXEOUTOB:— 

1.  Adminietratian  action ^Partiee^ Creditors- 
Executor  universal  legatee.  —  An  executor  cannot 
maintain  an  administration  action  against  one  credi- 
tor, eyen  if  the  executor  is  uniTersal  legatee. — Man' 
deviUe  t.  MandeviUe,  o.a.  (Jr.)— 23  L.  B.  Ir.  389. 

2.  Diitribution  of  aeeeia — Advertieemente  for  ere- 
ditora-^Lord  8t.  Leonarde*  Act  (22  ft  23  VictJ/i.  35),  a. 
29— Orc^.  55,  rr,  44,  46. — There  is  no  rule  of  practice 
in  the  Chancery  Division  rendering  it  in  erery  case 
necessary  for  the  suifldency  of  the  publication  of 
notices  to  creditors  and  others,  under  section  29  of 
Lord  St^Leonards'  Act,  to  have  an  advertisement  of 
such  notice  inserted  in  the  Timee,  or  some  other 
London  daily  newspaper,  in  addition  to  the  London 
Gazette. 

On  the  death  of  a  testator,  who  had  fox  many  years 
previously  resided  in  Lancashire,  where  he  had  carried 
on  the  business  of  a  farmer,  the  usual  statutory  notice 
to  creditors  and  others  was  published  by  his  executor 
in  the  London  Gazdte  and  in  three  local  weekly  news* 
papers,  but  not  in  the  Timee  nor  in  any  other  London 
daily  newspaper. 

Held,  that  there  had  been  sul&oient  publication  of 
the  notice  to  discharge  the  executor  from  liability. 

The  notice  was  dated  the  16th  of  September.  1875, 
and  the  advertisement  was  published  in  the  local  news- 
papers on  the  17tb  and  18th  of  September,  and  in  the 
London  Gazette  on  the  21st  of  September.  The  time 
'  limited  by  the  notice  for  sending  in  claims  was,  not 
one  month  from  the  date  of  publication  of  the  last 
•  advertisement,  but  one  month  from  the  date  of  the 
notice. 

Held,  that  the  notice  was  euSELcLemt.— Doughty  v. 
Toumeon,  ca.  48—43  Cb,  D.  1;  59  L.  J.  Ch.  18 ;  61 
L.  T.  531. 

3.  Married  utotnan-^  Will  ^  Probate -^Choeee  in 
hc^on^Bighta  of  huaband—Proiate  Rules,  1887,  r. 
15.— A  married  woman^-married  before  the  Married 
Women's  Froperty  Act,  1882— ^poiseesing  no  separate 
estate,  and  no  testamentary  oapaei^  by  assent  of  her 
husband  or  otherwise,  made  a  will,  by  which  she 
appointed  an  executor  and  bequeathed  all  her 
property  to  persons  other  than  her  husband.  She 
died  in  July,  1887,  and  probate  of  the  will  was 
granted  to  the  executor  in  the  ordinary  form,  in 
pursuance  of  rule  15  of  the  Frobate  Bulei  of  March, 
1887.  The  husband  brought  an  action  in  the  Chancery 
Division   against   the   executor   to   recover   certain 


choses  in  adion  to  whioh  the  wife  was  entitled  st  tks 
^me  of  her  death. 

Held,  that  the  effect  of  the  grant  of  probate  la 
general  form  to  the  executor  was  to  entitle  ttis 
executor  to  get  in  all  assets  of  the  wife,  indndbg 
the  choses  in  action  which  the  wife  had  no  power  ts 
dispose  of  by  will,  but  that  the  hnaband  wis  boM^ 
ficially  entitied  to  these  choses  in  adion,  sod  vai 
entitied  to  have  them  transferred  to  Urn  bj  Om 
executor,  subject  to  the  same  deductions  as  tbe^ 
would  have  been  subject  to  if  the  husband  bad  takaa 
out  administration  under  the  old  practioe. 

Decision  of  Kay,  J.  (S7  W.  B.  213,  40  Ch.  D.  Itt) 
reversed.— iSmarf  v.  Tranter,  ca.  630—43  Ch.  D. 
587 ;  59  L.  J.  Ch.  363  ;  62  L.  T.  356. 

4.  Flene  administravit— Poymen*— IV^raw— 
Simple  coniraet  ereditor^—Judioalure  Ad,  187S  (» 
ft  37  Viet.  6.  66),  s.  25  (11).— After  action  bmi^ 
against  an  administrator  by  a  creditor  of  the  intastsk^ 
the  administrator  paid  another  creditor  in  full,  sad 
pleaded  that  he  had  no  assets  out  of  whioh  to  ssti^J 
the  debt. 

Held,  that  the  payment  waa  a  good  answer  to  the 
action.— F^ktr^  v.  Coks,  aA.  359—24  a  B.  D.  S64; 
59  L.  J.  a  B.  152  ;  62  L.  T.  551. 

5.  Sdainor—Exeouior  of  eoMctrfor.  — B.,  as  exser 
tor  of  A.,  received  £2,010,  the  amount  of  a  poUejol 
insurance  of  A.  on  his  o?m  life.  B.  died,  and  E.,  hii 
executor,  made  his  assets  liable  for  48,250,  as  seearitj 
for  A. 

Held,  that  E.  was  bound  to  retain  the  £1,010  ai 
security  against  the  £8,250.— Poe  v.  Shortt,  ica.  (Ir.) 
—23  L.  B.  Ir.  328. 

See  also  AnicnnsTBATiOK,  1,  8,  11,  22,  25 ;  Oox- 
PANT,  17a,  25 ;  Estoffbl,  2 ;  Evidbnob,  12 ;  Gdiaka. 
Law  op  ;  Mabbibd  Woxah,  1 ;  FBAonci,  14»  tt » 
Will,  15,  16,  30,  37. 

EXGNABATION.— See  Mobtoaob,  24. 

FAIB.— See  Local  Govbbkicbnt,  9 ;  Mabxbt« 

FALSE  IMFBISONMENT:— 

Reasonable  and  probable  cause^Poliee  cimMie^ 
issue  o/uMimifif.— Knowledge  by  a  polioe  ooostriris 
that  a  warrant  has  been  issued  by  a  duly  antbocised 
magistrate  for  the  arrest  of  a  person  for  fdoojiit 
suflftcient  ground  of  reasonable  suspioion  that  a  folflj 
has  been  committed  so  as  to  authoriaean  arveiibf 
such  constable. 

If  an  act  is  done  in  a  legal  manner,  tbe  penoa 
directing  such  act  is  not  responsible  for  its  being  esr- 
ried  out  in  an  illegal  manner,  unless  the  relatioii  of 
master  and  servant  exists  between  the  person  giiiig 
and  the  person  carrying  out  the  direotioD. — Ormgh  t. 
GamhU,  B^n.  (Lr.)— 24  L.  B.  Ir.  458. 

See  also  Mastbb  axb  Sbbvaht,  6. 

FELOKT. — See  Licbnsbd  Hoitsb,  1. 

FIBE  INSUBANOK— See  Insubancb,  1. 

FISHEBY :—  

1.  Arm  of  sea^NavigahaHy-^Oudomr'Ortm 
Hy/if«.— A  creek  or  arm  of  the  sea,  in  order  to  bi 
navigable,  in  the  legal  sense  of  the  tsiv,  bmi^  >* 
affected  by  the  ebb  and  flow  of  ordinary  or  mem 
tides.  The  circumstance  that  it  can  betnfcnedb; 
small  boats  doee  not  make  navigable  a  creek  wUek  ii 
not  so  affected.  The  rights  of  private  ownsn  onr 
the  foreshore  extend  down  to  ordinary  Ugh-nlv 
mark,  and  there  is  no  legal  right  for  flflhefmea,  ^^ 
from  exceptional  oiroumstanoes,  auch  as  stna  » 
weather,  to  draw  up  or  leave  their  boats  abofs  ^ 
line.  4 

The  iipresBlons  "  navigable  *'  and  "  ebb  and  8«v 
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considered   and    explained.— J^orJ     of    Ikhester   ▼• 
Baiahhy,  oh.d.  xbk.,  j.  104. 

2.  5ye.tew— Ultift  liroB-^Hshiriei  {Ireland^  Act, 
1869  (32  &  33  Vkt.  e.  92),  «.  10.— A  bye-law  made 
bj  the  Inspectors  of  Irish  Fisheries,  and  approved  of 
by  the  Lord-Lientenant  in  Oonnoil,  imposed  a  penalty 
for  hating  nets  on  board  a  fishing  boat  at  times 
when  fishing  is  illegal,  and  also  rendered  the  nets 
liable  to  oonfiioation. 

Held,  that  the  bye-law  was  not  uUrd  viru, — Jones 
Y.  Olancy,  q.b.d,  (Ir.)— 26  L.  JEL  Ir.  161. 

3.  Fishery  Ads^Offenee-^ Conservators--^ usiices 
^PenaUy^Sahnon  Fishery  Act,  1865  (28  &  29  Viet. 
c.  121),  as.  27,  Z$^8almon  Fishery  Act,  1873  (36  & 
37  Vict,  c.  71),  ss.  36,  ^^-^FrtshwcAer  Fishery  Act, 
1878  (41  k  42  Vict,  c  39),  s.  7.— A  person  was  con- 
Ticted  by  jastiees  for  fishing  without  a  licence  in  a 
fishing  district  subject  to  a  board  of  conservators, 
npon  the  complaint  of  a  water  bailiff  duly  appointed 
by  the  coneertators,  but  who  was  not  proved  to  have 

•    been  authorized  by  them  to  institute  the  proceedings. 

Held,  that  the  penalty  for  the  offence  could  only  be 

recovered  by  the  conservators,  and  that  the  conviction 

must  be  quashed. — Anderson  v.  BamKn,  a.B.D. — 25 

Q.  B.  D.  221. 

4.  Non'iidal  lake — Riparian  oumer—lnfunction, — 
The  plaintiffs  were  owners  of  lands  adjoiniag,  and  of 
islands  in  a  lake;  the  defendants  were  tenants  of  a 
part  of  one  of  the  islands.  The  lake  is  a  freshwater 
lake,  varying  in  width  from  one  to  four  miles,  and  is 
discharged  into  a  smaller  lake,  whence  the  water 
flows  by  a  river  to  the  sea.  The  public  had  for  many 
years  fished  in  the  larger  lake  without  the  plaintifb' 
permiasion,  but  had  recently  used  cross  lines,  with 
many  hooks,  which  were  destructive  to  fish.  The 
defendants  fished  in  all  parts  of  the  lake  with  cross 
lines. 

Held,  that  the  plaintiffs  were  entitled  to  an  injunc- 
tion reitraining  the  defendants  from  fishing  with 
cross  lines.— Percy  v.  Thornton,  v.o.  (Jr.)— 23  L.  B. 
Ir.  402. 

See  also  Fsbsobiftion  ;  Scotlamd,  Law  op,  2. 

FOG. — See  Shipping,  10—12. 

FOBEOLOSUBB.— See  MoBTaAOB,  7—9 ;  Pbactigb,  23. 

FOHEIGN  LAW.— See  Bankbuptot,  25  ;  Estoppel,  4, 
5 ;  Ijbgitimaot  Dbglabation  Aot,  1 ;  Sbttlbmbnt,  8. 

FOBFEITTJBB.— See  IirsiTBANOB,  6;  Mabbibd  Woman, 
10;  Vendob  and  Pubchasbb,  4 ;  Will,  17, 18. 

FBATTB.— See  Adionistbation,  10  ;  Bill  op  Excranob  ; 
EsTOPPBL,  6;  LnatATioNS,  Statutes  op,  5;  Mis- 
bepbesentatioir,  1,  2  ;  mobtoaob,  13  ;  powbb  op 
Appointment,  6. 

*BATJDS,  STATUTE  OP:— 

1.  Sale  of  land'^Memorandum^Misdesoription  of 
vendor — ^^ec^/Jo  per/ormanee.— The  memorandum  at 
the  foot  of  the  particulars  and  conditions  of  sale  stated 
that  y.  ft  Son  were  agents  for  the  *<  vendor,"  who 
was  so  described  throughout  the  conditions.  The 
particulars  stated  that  the  sale  was  by  direction  of  the 
"  owner."  The  conditions  erroneously  stated  that  the 
vendor  was  a  trustee  for  sale. 

Held,  that  the  vendor  was  not  sufficiently  desig- 
nated.— Bukher  v.  Nash,  ch«d.  bbk.,  j.— 61  L.  T.  72. 

2.  Sale  of  land'-'Memorandumr-Parol  evidence. — 
H.  signed  a  memorandum  of  agreement  between  him- 
self and  O.  for  the  sale  to  0.  of  a  freehold  estate  for 
£2,375.  The  memorandum  contained  all  the  terms  of 
the  contract  except  a  statement  of  the  property  agreed 
to  be  sold.    Two  days  later  0.  sent  to  H.  a  cheque 


for  £375  as  a  deposit  and  in  part  payment  of  the 
purchase-money  of  £2,376.  H.  answered  by  letter 
as  follows  : — *'  I  beg  to  acknowledge  receipt  of 
cheque  value  £375  on  account  of  the  purchase-money 
for  the  F.  Estate." 

Held,  that  the  circumstances  under  which  the 
letter  was  written  might  be  explained  by  parol 
evidence  ;  and  that,  as  such  evidence  showed  a  con- 
nection between  the  letter  and  the  memorandum,  the 
two  documents  might  be  read  together,  and  con- 
stituted a  sufficient  memorandum  under  the  Statute  of 
Frauds. — Oliver  v.  Hunting,  oh.d.  xbk.,  7.  618 — 44 
Oh.  D.  205 ;  59  L.  J.  Oh.  255  ;  62  L.  T.  108. 

3.  Lease — Ooniract—Landlord  and  tenant^OnUS' 
sion  of  name  in  lody  of  memorandum — Signature  of 
lessee — 29  Oar,  2,  c.  3,  s.  4.— By  a  memorandum  of 
agreement  the  plaintiff  agreed  to  let  a  certain  brick- 
field for  five  years,  "  the  tenant "  to  pay  a  certain 
rent  and  royidty.  Only  the  name  of  the  plaintiff 
appeared  in  the  body  of  the  agreement,  but  it  was 
signed  by  the  defendant  and  plaintiff. 

Held,  that  it  could  not  be  reasonably  Inferred  that 
the  defendant  signed  the  agreement  in  any  other 
capacity  than  that  of  tenant,  and  therefore  so  far  as 
regarded  the  Statute  of  Frauds  the  agreement  was 
valid.- /StoieK  v.  Niven,  aA.— 61  L.  T.  18. 

See  also  Oontbaot,  1 ;  Pabtrbbship,  1. 

FBIENDLT  SOCIETY:— 

1.  niegality-^Bestraint  of  trade^Trade  Union 
Act,  1871  (34  &  35  Vict.  c.  31),  a.  23— 2V(k2s  Union 
Act,  1876  (39  ft  40  Vict.  c.  22),  a.  16.— Where  the 
objects  of  a  friendly  society  are  themselves  legal,  but 
some  of  the  rules  are  illegal,  being  in  restraint  of 
trade,  the  society  may  sue  and  be  sued  upon  such  of 
its  rules  as  are  legal. 

Oollins  V.  Locke,  28  W.  B.  189,  4  App.  674,  dis- 
cussed.— Swains  V.  Wilson,  ca.  261—24  Q.  B.  D. 
252 ;  59  L.  J.  Q.  B.  76  ;  62  L.  T.  309. 

2.  Illegcdity^Bestraint  of  trade^Trade  Union 
Act^  1871  (34  ft  35  Vict,  c  31),  s.  ^--FHendly 
Societies  Act,  1875  (38  #  39  Vict.  e.  60),  s.  2— t/uWa- 
dietion  o//t4s(iess.— The  Amalgamated  Society  of  Car- 
penters and  Joiners  was  registered  as  a  trade  union 
under  the  Trade  Union  Act,  1871.  The  rules  con« 
tained  the  usual  rules  in  restraint  of  trade,  providing 
for  the  fining,  suspending,  and  expelling  of  members 
for  violating  the  rules  of  the  society  as  to  trade 
matters.  They  also  contained  rules  similar  to  those 
of  a  friendly  society,  giving  to  members  allowances  in 
cases  of  sickness,  infirmity,  and  want  of  employment, 
and  other  benefits. 

Held,  that,  as  the  objects  of  the  society  were  partly 
in  restraint  of  trade,  the  society  was,  at  common  law, 
an  illegal  association,  and  by  section  4  of  the  Trade 
Union  Act,  1871,  no  agreement  between  members  to 
provide  benefits  to  members  could  be  enforced  in  any 
court  of  law. — Old  v.  JRolfson,  q.b.d.  415—59  L.  J*  M« 
0.  41 ;  62  L.  T.  282. 

GAME.— See  Lioenbbd  Houbb,  5. 

GAMING  :- 

Betting— Occupier  of  place — Betting  Bouses  Adti 
1853  (16  A  17  Vict.  c.  119),  as.  1,  3.-^A.  went  to  a 
room  at  a  public-house  on  three  successive  days  and 
made  bets  on  horse  racmg.  He  had  no  interest  in  the 
public-house* 

Held,  that  A«  could  not  be  convicted  under  section 
3  of  the  Betting  Houses  Act,  1853.— TTA^fsAurat  v. 
Fincher,  q.b.b.— 62  L.  T.  433. 

See  also  Licensed  House,  2. 
G  ABNISHEE.  —  Sea    Attachment,  4 ;    OoHPANt,    24  *, 

llTAi^ynm  WoXAN,  7,  9  ;  SoLIOITOB,  1. 
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GAS  OOMEANT  :— 

1.  Appeal  to  chi^  ga$  examiiier — CouMd-^AgenU 
--Gculight  and  Coke  and  other  CompanieB  Acti 
Amendment  Act^  1880  (43  &  44  Viet.  e.  dxxxi.),  «. 
12. — By  a  section  of  a  Metropolitan  Qm  Acc  a  gas 
company  is  antitled  to  appeal  from  the  decision  of  a 
gas  examiner  to  the  chief  gas  examiner,  whose 
decision,  after  hearing  the  parties,  shall  be  final  and 
conoluaife. 

Held,  that,  although  the  gas  company  oonld  appear 
on  the  hearing  of  each  appeal  by  their  "agents," 
they  could  not,  as  a  matter  of  rights  appear  by 
*' counsel,"  as  counsel  cannot  be  "agents"  in  such 
cases,  and  that  it  is  in  the  discretion  of  the  chief  gas 
examiner  whether  he  will  hear  counsel  or  not.-^.Se^. 
T.  Williamson^  q.b.d.  769. 

8.  Supply  —  Demand — Notiee  —  Metropoliian  Oa$ 
Act,  1860  (23  db  24  Vict.  c.  126),  a.  ll-^Goiworks 
ClauBe$  Act,  1871  (34  db  35  Viet.  c.  41),  M.  11,  36.— A 
metropolitan  gas  company  is  bound  to  give  a  supply 
of  gas  within  a  reasonable  time  after  notice,  and 
is  not  entitled  to  seven  days'  notice.  —  Sotdh 
Metropoliian  €hu  Oo.  ▼.  Noakes,  q.b.d.— 61  L.  T. 
566. 

3.  Supply — Uier  in  district  of  another  company — 
BaUway  company — Metropolitan  Gas  Act,  1860  (23  ft 
24  Vid.  c.  41),  as.  6,  14.— By  section  6  of  the 
Metropolis  Gas  Act,  1860,  a  certain  district  was 
assigned  to  each  metropolitan  gas  company,  and  it 
was  provided  that  no  other  company  or  person  should 
*' supply  gas  for  sale  within  the  said  limits,"  unless 
authorized  by  Parliament  to  do  so.  By  section  14  the 
supply  of  gas  to  owners  or  occupiers  of  premises 
within  or  partly  within  the  company's  district 
requiring  such  supply  was  made  compulsory.  A 
railway  company  had  a  station  which  was  partly 
within  the  district  of  the  appellant  company  and 
partly  within  that  of  the  respondent  company.  The 
respondents,  on  being  required  to  do  so  by  the 
railway  company,  provided  a  meter  at  a  point  within 
their  own  district  from  which  they  supplied  gas  which 
was  used  for  lighting  the  whole  station,  including  the 
part  within  the  appellants'  district,  to  which  it  was 
conducted  though  pipes  laid  on  the  premises  of  the 
railway  company. 

Held,  that  this  was  an  infringement  of  the  pro- 
visions in  section  6  of  the  Metropolis  Gas  Act, 
1860. 

Decision  of  the  Ck>art  of  Appeal,  36  W.  B«  465, 
reversed.— G^  Ligh^  and  Coke  Co,  v.  Souih  Metro- 
politan Oae  Co.,  H.L.— 62  L.  T.  126. 

GENERAL  AVERAGE.— See  Sbifpino,  26. 

GIFT:— 

1.  Ddivery^OhatteU^Bitt  of  sale,— k  verbal  gift  of 
chattels  capable  of  delivery,  though  assented  tp  by  the 
donee,  passes  no  property  to  the  donee  if  it  is  un- 
accompanied by  possession. 

Inms  V.  SmaUpieee,  2  B.  &  AJ.  551,  approved. 

Danhy  v.  Tucker,  31  W.  B.  578,  overruled.— C/ocA- 
rane  v.  Moore,  oa.  588 — 25  Q.  B.  D.  57  ;  59  L.  J. 
Q.  B.  S77. 

2.  Donatio  moriis  cansA — Ba$iher^e  deposit  note^ 
Cheque^DetoAh  of  donor.— Toxa  days  before  his  death, 
D.,  being  ill,  gave  his  sister-in-law  a  banker's  deporit 
receipt  for  £580  and  interest.  On  the  deposit  receipt 
was  a  memorandum  intimating  that  it  was  not  trans- 
ferable, that  the  amount  was  repayable  on  demand, 
and  that,  when  the  money  was  withdrawn  or  the 
interest  paid,  the  depositor  muet  sign  the  cheque  on 
the  back  of  the  receipt  after  affixing  a  penny  stamp, 
and  that,  if  part  were  withdrawn,  a  new  receipt  would 
be  given  for  the  balance.    A  form  of  cheque  was 


indorsed  on  the  back  of  the  receipt,  which  foim  vm 
filled  up  for  £580  and  signed  by  the  donor,  bottk 
document  was  not  presented  for  payment  at  the  bnk 
till  after  his  death,  when  the  banken  aiid  VUa 
authority  to  cash  it  was  at  an  end. 

Held  (alfirming  the  decision  of  Kekewicb,  J.),  that 
there  was  a  good  donatio  mortis  eamsd  of  ttie  dspostk 
receipt  and  the  money  represented  by  it^  that  the  fem 
of  cheque,  the  filling  up  of  whiob  was  merely  a  eoa- 
venient  means  of  obtaining,  and  preaerring  evUsnes 
of,  the  payment  of  the  money,  was  not  such  aa 
essential  part  of  the  document  as  to  prevent  it  being 
made  the  sul^eot  of  a  good  dxmaJtio  mortis  eamsd,  snA 
that  any  difficulty  arising  from  the  non-negotiabls 
character  of  the  instrument  was  removed  by  the  esse 
of  DuffiM  V.  Elvfes,  1  Bli.  N.  B.  497,  wUeh  can 
was  a  condosive  authority  to  ahow  that  the  doaeifi 
executors  would,  in  such  dioumstanoee»  be  eonstitatsd 
trustees  for  tiie  donee,  and  be  bound  to  do  whatever 
might  be  necessary  to  effectuate  the  gifb 

Austin  V.  Mead,  28  W.  E.  891, 15  Ob.  D.  651,  dis- 
tinguished.—ZHi^n  V.  Duffln,  OJL,  869 — 44  Oh.  D. 
76;  59  L.  J.  Oh.  420;  62  h.  T.  614. 

See  also  Ookpakt,  10 ;  Marbtbd  Wokak,  10 ;  Wni« 
7,  14,  19—23. 

GOOD  WILL.— See  Stakp,  1 ;  Ybkbob  sxd  FtrxoBAsii,  5. 

GUABDIAN.— See  AdkinstbatioNi  16     Divoboi,  10. 

GULANA,  LAW  of  :— 

WiU  —  Oonstruetion  —  Execuiors--^  SuMttiiiioa.- 
A.,  who  died  domioaed  In  British  Guiana,  by  his  vill 
appointed  four  persons,  two  of  whom  took  in  sooees- 
sion,  his  executors  for  the  purpose  of  paying  debts  snd 
legacies,  and  administrators  of  his  ndduary  sstati^ 
with  all  powers  incident  to  that  ofBoe  by  law  or 
custom,  and  with  further  spedfled  powers,  and  also 
*'  the  powers  of  assumption,  surrogation,  and  substita- 
tlon  to  any  of  them  to  the  two  last  surviving  of  them 
and  to  any  by  them  assumed,  surrogated,  and  sob- 
stituted  for  the  purposes  aforesaid." 

Held,  (1)  that  the  testator's  intention  was  to  piovids 
for  the  continuous  management  of  his  eetate  1^  a 
series  of  private  administrators,  and  to  give  a  powv 
of  substitution  to  the  two  last  survivors;  (2)0uitths 
nomination  of  the  Administrator-General  of  BritU 
Guiana  by  one  of  the  last  survivors  was  moll  and  vail 
—Famum  v.  Adminisk-aior  ^  Oeaeral  of  BriM 
6'tiiana,  P.O.— 14  App.  651;  59  L.  J.  P.  a  10;  61 
L.  T.  438. 

HABEAS  COBFUS:^ 

Writ^-^Non'Oomplianee^  Contempt  of  oscifi.— Tte 
defendant,  having  permission  from  the  parent  of  i 
child  to  keep  the  child  in  his  institution,  without  the 
leave  of  the  parent  handed  the  child  over  to  a  penoa 
to  be  adopted  by  him  and  taken  out  of  the  coontiy. 
No  address  was  given  to  the  defendant  by  this  pexsoa« 
and  the  defendant  alleged  that  it  was  impoasiUe  lor 
hhon  to  find  this  person.  On  a  subsequent  applkslioa 
for  a  writ  of  habeas  corpus. 

Held,  that  a  writ  of  haieas  corpus  must  issis^  per 
Lord  Esher,  H.E.,  on  the  ground  that  it  had  beta 
decided  in  The  Queen  v.  Barnardo,  37  W.  K  789,  S3 
Q.  B.  D.  305,  that,  where  a  chUd  had  been  intrusted 
to  a  person  other  than  its  lawful  guardisa,  and  be 
wrongfully  parted  with  the  custody  of  the  child,  a  wiil 
of  habeas  corpus  would  issue  to  compel  him  to  ps^ 
duce  the  chUd,  unless  he  was  aUe  to  eonvinos  Ihe 
court  that  it  was  absolutely  impossible  for  him  to  4o 
so  ;  per  Fry,  L,J*|  on  the  ground  that,  slthoogk  i 
writ  of  habeas  corpus  would  not  issue  where  it  «■• 
plain  that  obedience  to  it  was  impossible,  that  ^ 
writ  would  issue  where  this  was  not  plain,  and  wbits 
the  defendant  wilfully  and  with  intent  to  defeat  ibo 
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prooeM  of  the  oouit  had,  by  an  aot  done  before  the 
applioation  for  the  writ,  pat  it  oat  of  his  power  to 
obey  the  writ  when  ieened.— ff^.  ▼.  Bamardo,  o.a.  315 
—24  Q.  B.  D.  383 ;  59  L.  J.  Q.  B.  845  ;   62  L.  T.  44. 

HAOKlirEY  CABRIAaE:— 

Z«60no»— OmniiiM— (7i4«lom«  and  Inland  JSaventie 
Ad,  1888  (51  <6  52  VicU  c.  8),  a.  4  (1)  (3).— An 
omnibofl  running  on  a  fixed  roate  is  a  *' hackney 
carriage  "  within  section  4  of  the  Oastoms  and  Inland 
Bevenue  Act,  1888.— ^^man  ▼.  Birch,  q.b.d.— -24 
Q.  B.  D.  172. 

HAHB0T7R  COMMISSIONERS.— See  Ooers,  13  ;  Ship- 
PINO,  25a. 

HIGHWAY  :— 

Repair — IndioimBni^  Owner  not  in  oceupottfotip— 
LiahiUiy  ratione  tennra  —  Turnpike  trust,  -*  An 
owner  of  land  who  is  not  the  occapier  cannot  be 
charged  ratione  tenurce  with  the  repair  of  a  common 
highway. 

The  liability  to  repair  ratione  tenures  ceases  when 
the  highway  so  repairable  has  been  under  statutory 
powers  so  altered  in  its  coarse  and  nature  as  to  be 
practically  destroyed.  An  ancient  highway  repaired 
rof^ne  tenurm  was  paved  to  the  width  of  nine  feet 
in  the  centre  with  stone  got  from  the  land  charged 
with  the  repair.  Trustees,  under  a  Turnpike  Aot,  con- 
verted the  road  into  a  macadamized  road  by  taking 
up  the  old  pavement  and  substituting  macadam  to 
the  width  of  fifteen  feet  in  the  centre,  and  they  also 
diverted  the  course  of  the  road.  On  the  expiration  of 
the  turnpike  trust  the  defendant,  the  non-ocoupyiug 
owner  of  the  land  charged,  was  indicted  and  con- 
victed for  non-zepair  of  the  road  ratione  tenures. 

Held,  (1)  that  the  defendant,  not  being  occupier  of 
the  land,  was  not  liable ;  and  (2)  that  the  anoient 
road,  the  subject  of  repair,  must  be  deemed  to  have 
been  destroyed,  and  that  the  liability  to  repair 
ratione  tenures  had,  therefore,  ceased. — Reg.  v.  Bar' 
ker,  O.O.B.— 25  Q.  B.  D.  213 ;  59  L.  J.  M.  0.  105;  62 
L.  T,  578. 

See  also  JusnoB  op  thb  Pbaob,  5 ;  Looal  Gtovnuc- 
lOHT,  7,  9,  14,  16;  Bailwat,  2. 

HIBIKG  AGREEMENT.— See  Bill  op  Sale,  11—13. 

HOTOHPOT.— See  Sbttlbxbkt,  5. 

HOUSING   of    the   WORKING     GLASSES    AOT.— 
See  Lamdlobd  and  Tbnant,  5. 

HUSBAND  and  WIFE  :— 

1.  Aggravated  asaauU — Judicial  separation^Order 
of  justieee  —  Injunction  —  Receiver  —  Matrimonial 
Oauees  Act,  1878  (41  cfe  42  Viet.  c.  19),  «.  4.— The 
High  Court  has  no  power  to  enforce  an  order  made 
by  a  court  of  summary  jurisdiction  under  section  4  of 
the  Matrimonial  Causes  Aot,  1878,  for  a  weekly  pay- 
ment of  money  by  a  husband  convicted  of  an  aggra- 
vated assault  upon  his  wife. 

Oni  a  wife's  petition  for  dissolution  of  marriage,  on 
the  grounds  of  her  husband's  cruelty  and  advJteryi 
two  orders  were  made  for  payment  by  the  husband 
of  £16  and  £45,  the  wife's  costs,  which  he  had  not 
complied  with.  The  cruelty  alleged  was  an  ag  gra- 
vated  assault,  for  which  the  husband  had  been  con- 
victed, and  the  court  of  summary  jnrisdiotion  had, 
under  section  4  of  the  Matrimonial  Causes  Act,  1878, 
made  an  order  that  the  wife  was  no  longer  bound  to 
cohabit  with  her  husband,  and  that  the  husband 
should  pay  her  a  weekly  sum.  The  husband  was  £58 
in  arrear  of  such  payments.  The  husband  was  entitled 
to  a  sum  of  money  under  a  will.  The  petitioner  ob- 
tained an  ex  parte  injunction  to  restrain  the  husband 
from  receiving  the  money  payable  to  him  under  the 


will,  on  the  ground  that  he  had  not  paid   to  his  wife 
the  amounts  before  stated. 

The  court,  on  an  application  to  continue  the  injunc- 
tion, and  for  the  appointment  of  a  receiver,  continued 
the  injunction  till  the  hearing  of  the  petition  as  to 
the  two  sums  of  £16  and  £45  payable  under  the 
order  of  this  court ;  but  refused  to  continue  it  in  re- 
spect of  the  sum  of  £58  payable  under  the  order  of 
the  court  of  summary  juriediotion. — CHUett  v.  GilUtt, 
P.D.  ft  A.D.  144—14  P.  D.  158;  58  L.  J.  P.  D.  ft  A. 
84;  6IL.T.  401. 

2.  Desertion  —  Maintenance  —  Married  Women's 
Maintenanee  Act,  1886  (49  A  50  Viet.  e.  52},  s.  1— 
Desertion  he/ore  Act— '  Jurisdiction  of  fusticet, — In 
1881  a  husband  deserted  bis  wife,  and  went  abroad. 
In  1886  he  returned  to  England,  and  his  wife  applied  to 
two  justices  for  an  order  for  maintenance. 

Held,  that  the  Married  Women's  Maintenance  Act, 
1886,  was  retrospective,  and  the  justices  had  power  to 
make  an  order  upon  the  husband. — Reg,  v.  Birwistle, 
Q.B.D.— 58  L.  J.  M.  C.  158. 

3.  Judicial  separalion^  Custody  of  children —  Death 
of  petitioner — Matrimonial  Causes  Act,  1859  (22 
6i  23  Vict,  c.  61),  a.  4.— On  the  death  of  a  parent 
entitled  to  the  custody  of  a  child  under  a  decree  for 
judicial  separation  the  court  has  no  jurisdiction  to 
entertain  an  application  by  a  stranger  for  the  custody 
of  the  child.— Z>avis  v.  Davis,  p.d.  ft  a.d.— 14  P.  B. 
162  ;  58  L.  J.  P.  D.  ft  A.  88. 

4.  Rcititution  of  conjugal  rights-^Decree-^-Non- 
compliance  —  Permanent  alimony  «-  Matrimonial 
Causes  Act,  1884  (47  ft  48  Vict,  e.  68),  s.  2.— A  husband 
having  failed  to  comply  with  a  decreee  for  restitution 
of  conjugal  rights  within  the  time  specified  in  such 
decree,  the  court,  under  section  2  of  the  Matrimonial 
Causes  Act,  1884,  ordered  him  to  secure  to  the 
petitioner,  for  their  joint  lives,  a  periodical  payment, 
equal  to  one-third  of  their  joint  income. — Theobald  v. 
Theobald,  p.d.  ft  a.d.— 15  P.  B.  26  ;  59  L.  J.  P.  D. 
ft  A.  21 ;  62  L.  T.  187. 

5.  Restitution  of  conjugal  rights — Decree — Non*com 
pliance  by  wife — Permanent  maintenance — Matri' 
monial  Causes  Act,  1884  (47  ft  48  Vict,  c  68),  s.  3.— 
A  wife  who  had  a  separate  income  refused  to  comply 
with  a  decree  for  restitution  of  conjugal  rights. 

The  court  ordered  the  wife  to  pay  permanent 
maintenance  to  her  hxubhnd,'^Sunft  v.  Swift,  p.d.  ft 
A.D.— 15  P.  D.  118;  59  L.  J.  P.  D.  ft  A.  61;  62 
Ii.T.669. 

6.  Restitution  of  conjugal  rights-^  Demand  of  co- 
habitation''-'Divorce  Rules,  rr,  2,  175,  176.— A  wife, 
before  commencing  proceedings  against  her  husband, 
who  had  been  living  apart  from  her  for  eleven  years, 
for  restitution  of  conjugal  rights,  served  upon  him  a 
letter  signed  by  herself  giving  him  notice  of  her  desire 
to  cohabit  and  live  with  him,  and  demanding  from  him 
a  full  restitution  of  conjugal  rights,  and  notifying  to 
him  that,  in  the  event  of  his  not  receiving  her  and 
providing  a  suitable  home  and  habitation  for  her,  she 
intended  to  apply  to  the  High  Court  for  restitution  of 
her  conjugal  rights.  The  husband  sent  a  reply  the 
same  day  acknowledging  the  receipt  of  the  letter  and 
stating  that  he  declined  to  receive  back  his  wife  or 
make  a  home  for  her.  The  wife's  affidavit  filed  with 
her  petition  set  out  the  letters. 

Held  (reversing  the  decision  of  Butt,  J.),  that  the 
case  was  distinguished  from  Fidd  v.  Field,  37  W.  R. 
134, 14  P.  D.  26,  by  the  facts  that  the  leti»r  was  the 
wife's  own  and  not  a  solicitor's  letter  that  it  expressed 
her  desire  to  cohabit  and  live  with  her  husband,  and 
that  he  answered  it  with  an  unqualified  refusal ;  and 
that  the  wife's  letter  was  a  sufficient  compliance  with 
rale  175  of  the  Diioroe  Boles,  and  a  decree  for  reetitu- 
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tion  ought  to  be  made.— iSmf^A  t.  Smith,  o^.  276— 
15  P.  D.  47 ;  59  L,  J.  P.  D.  &  A.  19 ;  62  L.  T.  237. 

7.  ReilUution  ^f  conjugal  rigMs^Demand  of  co- 
haUiati<m-^Evidenee.^ln  a  wife'a  suit  for  restitution 
of  ooDJugal  rights  conciliatory  applications  by  the 
petitioner,  followed  by  a  solicitor's  letter,  demanding 
restitution,  and  threateniug  legal  proceedings  in 
default  of  compliance,  and  by  a  formal  demand  by 
the  petitioner  herself,  were  held  to  be  a  sufficient 
demand  for  cohabitation. 

In  a  wife's  suit  for  restitution  of  conjugal  rights 
evidence  of  the  petitioner's  pre-marital  incontinence 
is  inadmissible.— lfa«on  ▼.  Mason,  p.d.  &  ▲.]>. — 61 L.  T. 
804. 

8.  Beitittdion  of  conjugal  rights — Demand  of  eo- 
hahitation'^Suhatiiuied  service — Divorce  Rules,  1869, 
r.  175. — If  the  petitioner  in  a  suit  for  restitution  of 
conjugal  rights  is  unable  to  find  the  respondent,  the 
written  demand  for  cohabitation  may  be  served  on 
the  respondent's  solicitor. — Macarthur  ▼.  Maearthur, 
p.D.  ft  A.D.— 58  L.  J.  P.  D.  &  A.  70 ;  61  L.  T.  308. 

9.  Separate  estate — Divorce  suit^Inquiry  hy  regis- 
trar^Eeport^Married  Womm^s  Property  Act,  1882 
(45  A  46  Vid.  c.  75),  s.  17.— In  a  divorce  suit  a  regis- 
trar has  no  jurisdiction  to  determine  qnestions  be- 
tween husband  and  wife  as  to  property  under  section 
17  of  the  Married  Women's  Property  Act,  1882. 
Such  questions  must  be  determined  by  the  court  or  a 
judge. 

Where  a  registrar  on  a  summons  made  an  order 
against  a  husband  that  he  should  deliver  up  certain 
articbs,  the  court  discharged  the  order  and  referred 
the  question  to  the  registrar  for  inquiry  and  report.-* 
Wood  T.  Wood  and  White,  p.d.  ft  a.d.  208— 14  P.  D. 
157  ;  58  L.  J.  P.  D.  ft  A.  68. 

10.  Wm^GonstrucUon-'Qift  to  husband  and  wife 
and  third  person, '^A.  gave  the  residue  of  his  estate  to 
W. ;  E.,  the  wife  of  W. ;  S.,  the  wife  of  H.  ;  J.,  the 
wife  of  a. ;  B. ;  0. ;  and  D.,  the  wife  of  0.,  to  be 
equally  divided  between  them,  share  and  share  alike. 

Held,  that  W.,  and  E.,  the  wife  of  W.,  took  one 
share  each,  and  not  one  share  between  them  ;  and 
that  0.,  and  D.,  the  wife  of  0.,  also  took  one  share 
each,  not  one  share  between  them. 

Warrington  t.  Warrington,  2  Haro^  54,  followed. — 
Byram  y.  Ihdl,  oh.d.  mob.,  j.  91 — 42  Oh.  D.  806 ;  61 
L.  T.  718. 

See  also  AnicNisTnATiON,  19;  Attaghicbkt,  1; 
Canada,  IaAw  op,  4 ;  Gosn,  7—9 ;  Diyobob,  1 — 3, 10 ; 
Ei^oDTOB,  3 ;  JvsTioB  OP  THB  Pbacb,  4 ;  Lboitdcact 
Dbooulbation  Aot,  1;  Mabbivd  Woxav,  1,  2,  8; 
ScoTiiANi),  Law  op,  3 ;  Sbttlekbmt,  1,  2. 

16;   OoNTBAOT,    3,  4; 


Hartopp,  a  A.— 43  CJh.  D,  484 ; 
62  L.  T.  585. 

See  also  Gofthold, 


59  L.  J.  Gh.  5S3; 


ILLEGALITY.— See  Coxpant, 
Fbibndlt  SooibtT|  1,  2. 

IMPROYEMENTS.— See  Sbttlimbmt,  12—14. 

INOLOSUEB  :— 

Oomnumr^Lord  of  manor— Zii/ttncWon.— The  ten- 
ants of  a  manor  sued  to  restrain  tiie  lord  of  the  manor 
from  indoeing  parts  of  the  waste»  and  digging  or  remo?- 
ing  any  part  of  its  soil  so  as  to  interfere  with  their 
right  of  pasture.  The  tenants  proTed  rights  of  com- 
mon appendant  over. the  waste  for  sheep.  Oertain 
landowners,  not  tenants  of  the  manor,  haid  rights  of 
common  appurtenant  for  sheep,  and  an  exercise  of  all 
the  rights  would  turn  out  more  sheep  than  the 
waste  could  carry,  though  it  was  improbable  that  so 
many  would  ever  be  turned  out. 

Held,  that  the  lord  of  the  manor  must  be  restrained 
from  diminishing  the  pasturage. 

Judgment  of  Stirlipg,  J.,  affirmed.— JRo&«r<SQn  t. 


INCOME  TAX  :— 

1.  Annuity^AfmuUy  for  fomuMm  of  siaUs^ 
/iincJ— 16  A  17  Firf.  c.  34,  s^tiduU  D.— A  oompsay 
was  formed  to  carry  out  an  agreement  with  ths 
Nizam  of  Hyderabad  for  the  purpose  of  mskiBgnd 
carrying  on  a  certain  railway  in  India.  By  the  agree- 
ment the  capital  of  the  company  was  to  condst  of  a 
certain  share  capital  and  a  oertain  debenture  oaiitsl, 
the  latter  to  bear  interest  at  4  per  cent  per  amram. 
The  Nizam  was  to  pay  to  the  company  for  twealy 
years  an  annuity  equal  to  5  per  cent,  on  both  ihan 
and  debenture  capital,  and  the  company  were  to  apply 
this  sum  in  paying  5  per  cent,  on  the  ahare  eapitil, 
4  per  cent  on  the  debenture  capital,  and  in  using  t^ 
remaining  1  per  cent,  for  providing  a  sinking  fund  for 
the  redemption  of  debenture  capital.  This  sum  of  1 
per  cent,  was  to  be  paid  to  trustees  to  be  invested  sad 
accumulated  for  the  purposes  of  the  sinking  fond. 
The  company  claimed  an  exemption  from  incoflu  ta 
with  regard  to  this  balance. 

Held,  that  this  balance  of  1  per  cent.,  whidi  wis 
to  be  accumulated  and  applied  for  the  sinking  fond, 
was  a  profit  or  annuity  to  the  oompany  within  the 
meaning  of  the  Income  Tax  Acta,  and  was  not 
exempt  from  the  tax,  and  that  the  company  were 
liable  to  income  tax  in  respect  of  the  whole  annuel 
sum  received  by  them  from  the  Niaam.— ^m«» 
QuarariU^  StaU  BaUways  Go.  t.  PTyott,  o-bj^- 
24  Q.  B.  D.  548;  59  L.  J.  a  B.  430 ;  62  L.  T.  765. 

2.  Annuity  —  Life  imuranos  oomposiy  —  Uum 
Tax  Act,  1842  (5  <&  6  Vid.  c.  35),  s.  102.-  k  life 
assurance  company  which,  in  addition  to  its  otdiasiy 
business,  carries  on  the  business  of  aelHng  annoitiflB 
for  a  lump  sum  paid  down,  is  not  entitied  to  dedoek 
the  amount  paid  in  respect  of  such  annnitiei  itom 
their  gross  income  for  income  tax  parposes,  but  vsA 
annuities  are  liable  to  income  tax  in  the  hands  of  ^ 
company  as  sums  "  payable  out  of  profits  and  gsim" 
within  the  meaning  of  section  102  of  the  Ineoms  Ttx 
Aot,  1842.— (Tresftom  Life  Assuranee  SocUtg  t. 
Styles,  C.A.  696—24  Q.  B.  D.  500;  62  Ii.  T.  464. 

3.  Dedudion — Life  insurance  prenUum^ForeigiL 

company—Income  Tax  Ad,  1853  (16  A  17  Vid.e. 

34).  I.  54— /nsuronoe  Companies  BegiHnMm  Ad, 

1853  (16  A  17   VieL  c.   91),  s.  1.— The  Insansce 

Companies  Registration  Aot,  1853,  provides  Chat  soy 

person  who  shall  haTO  made  any  suoh  inmuBoos  « 

contracted  for  any  such  deferred  annni^.  as  in  ft* 

provision  mentioned  in  section  64  of  the  Luxme  Db 

Act,  1853,  in  or  with  any  insurance  company  entisg 

on  the  1st  day  of  November,  1844,  or  in  or  with  say 

insurance  oompany  registered  pursuant  to  the  Aot  of 

7  db  8  Tict.  c.  110,  shall  be  entitled  to  all  the  bsBsfti 

and  advantages   which,   by  the  said  piovisioB,  sie 

expressed  to  be  giTcn."    Section  54  of  the  laeoae 

Tax  Act,  1853,  proTides  that  "any  peiaon  i^  ehsll 

have  made  an  insurance  on  his  Uf  e  in  or  with  soy 

insurance  company  which  should  become  registaed 

under  any  Act  to  be  passed  in  the  present  sessioB  for 

that  purpose    .    •    .    should  be  entitled  to  deduct 

the  amount  of  the  annual  premium  paid  by  him  fc* 

such  insurance  from  any  profits  or  gains  in  n>Pf^ 

which  he  should  be  liable  to    be    asscsseil  aadff 

schedule  D."  of  the<  income  tax. 

Held  (Pry,  L.J.,  dubitanU),  that  the  words  *s^y 
insurance  company  "  only  apply  to  companies  is  At 
United  Kingdom  existing  at  the  date  mentkae^ 
and  subject  to  the  jurisdiction  of  Parliament,  m 
not  to  foreign  companies  outside  that  Jurisdietioi '^ 
that  date. 


Wef  Idy  B«pflrter,  S^  20. 1890.] 
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Judgment  of  the  Qaeen'e  Benoh  Division  (38  W.  B. 
366, 24  Q.  B.  D.  491)  affirmed.  --Golquhoun  t.  Heddon, 
O.JL  545—25  Q.  B.  D.  129  ;  62  L.  T.  853. 

4.  Deduction — Manorial  dues^^Coit  of  ootUction — 
Ineome  Tarn  Ad,  1842  (5  ft  6  Viet.  e.  35),  m.  60,  159, 
Bchedule  il.— In  eetimating  tlie  Talue  of  manorial 
does  under  eohedule  (A)  of  the  Income  Tax  Act, 
1842,  the  lord  of  the  manor  ia  not  entitled  to  deduct 
the  oosta  of  collection,  such  costs  not  being  specified 
in  the  Act  as  an  authorised  deduction. — Duke  of 
Norfolk  T.  Lamarque,  q.b.d.  382—24  Q.  B.  D.  485  ; 
59  L.  J.  Q.  B.  119 ;  62  L.  T.  153. 

5.  Ptoftit — Foreign  huineis^IncomB  Tax  Ad, 
1842  (5  ft  6  Vid.  c.  35),  M.  39, 100, 106, 108— income 
Taw  Ad,  1853  (16  <b  17  Vid.  e.  34),  a.  2,  schedule  D. 
— A  merchant  residing  and  carrying  on  business  in 
the  United  Kingdom,  and  who,  at  the  same  time,  is 
a  partner  in  a  totally  separate  business  carried  on  In 
Australia,  is  not  liable  to  income  tax  in  respect  of 
the  profits  of  the  trade  in  Australia  which  are  not 
brought  to  this  country. 

Decision  of  the  Ck>urt  of  Appeal  (36  W.  E.  657,  21 
Q«  B.  D.  52)  affirmed  on  different  grounds. — C7o2gu- 
Tuntn  T.  Brooks,  H.X.,  289—14  App.  493 ;  61  L.  T. 
518. 

6.  Pro/US'^  Life  insurance  company  —  Mutual 
insurance  (otiiis— 16  S  17  Vid.  o.  84,  schedule  Z>. — 
The  appellants  carried  on  the  business  of  a  mutual 
life  insurance  company.  There  were  no  shares,  and 
the  members  were  the  policy-holders.  The  premiums 
were  calculated  at  a  rate  which  left  a  surplus  after 
pioTiding  for  the  yearly  expenditure,  and  the  surplus 
was  either  returned  to  the  assured  as  bonuses,  or 
applied  in  reduction  of  premiums,  or  carried  to  the 
credit  of  the  members. 

Held  (Lords  Halsbury,  C,  and  Fitsgerald  dis- 
senting), that  the  surplus  did  not  constitute  profits 
liable  to  be  assessed  to  income  tax. 

Dad  T.  London  Assurance  Corporation  (34  W.  B. 
233, 10  App.  Oas.  438)  distinguished. 

Judgment  of  the  Court  of  Appeal  reversed.— JVino 
Tork  Life  Insurance  Oo.  ▼.  Styles,  k.l.— 14  App.  381 ; 
61  U  T.  201. 


IKDEHNITT.— See  Costs,  29  ;  Mortgaob,  20  ;  Prin- 
cipal AND  SUBBTT,  1  ;  SHIPPING,  20. 


INDICTMENT. 


HlQHWAT  ;  FaiTT  CoUNOIIi. 


INFANT:— 

1.  ApprsnHee^Covenani^InJundion,'~An  infant 
cannot  be  sued  upon  a  ooTenant  purporting  to  be 
entered  into  by  the  infant  in  an  apprenticeship  deed, 
and  therefore  an  injunction  will  not  be  granted  to 
restrain  an  infant  from  committing  a  breach  of  a 
negatiye  stipulation  contained  in  a  deed  of  apprentice- 
ship executed  by  the  infant. — ^ronesioo  ▼.  Bamum, 
0H.D.  OKI.,  J.  187—43  Oh.  D.  165 ;  59  L.  J.  Ch.  151 ; 
62  L.  T.  40. 

2.  Cfoniraet^Money  paid^Infants'  Belief  Ad, 
1874  (37  A  38  Vid.  e.  62),  i.  1.— An  infant  is  not  en- 
titled to  reooTcr  money  paid  under  a  contract  void 
under  section  1  of  the  Infants'  Belief  Act,  1874,  in 
respect  of  goods  which  he  has  used  or  consumed. — 
ValenHni  t.  OanaH,  q.bj>.  331—24  Q.  B.  D.  165 ;  59 
L.  J.  Q.  B.  75  ;  61  L.  T.  731. 

3.  Contrad  —  BstOement  —  Voidahility  ^  InfanU* 
Belief  Ad,  1884  (87  A  38  Vid,  c  62),  ss.  1,  2.— A 
settlement  of  property  made  by  an  infant  on  her 
marriage  is  not  toid  under  the  Infants*  Belief  Act, 
1884.— ZHinoan  ▼.  Dixon,  oh.d.  xxx.,  i,  700—44 
Ch.  D.  211  ;  59  L.  J.  Ch.  437 1  62  L.  T.  319. 

4.  Maintenanee-^Aocumulation^Tenancy  for  life 
---Vested  e$tate^Contingent  estak^Apporti<mment^ 


Oonveyandng  Ad,  1881  (44  ofc  45  Vid.  c  41),  s.  43 
(2).— Under  the  trusts  of  a  will,  an  infant  grand- 
daughter of  the  testator  was  entitled  to  a  life  interest 
in  ttie  moiety  of  the  annual  income,  of  a  pecuniary 
legacy  and  of  a  freehold  house,  contingently  on  her 
attaining  twenty-one  or  marrying;  and  power  was 
giyen  to  the  trustees  in  their  discretion  to  apply  the 
whole  or  part  of  the  income  arising  therefrom  for  the 
maintenance  of  the  granddaughter  during  her  minority ; 
the  granddaughter  was  also  entitled  under  the  will  to 
a  Tested  life  interest  in  one-sixth  share  of  the  income 
of  the  testator's  residuazy  estate.  After  the  testator's 
death,  and  while  the  granddaughter  was  still  an 
infant  and  unmarried,  an  order  was  made  in  chambers 
appointing  a  guardian  of  the  granddaughter,  and 
directing  that  the  trustees  of  the  will  should,  out  of 
the  funds  subject  to  the  trusts  by  the  will  declared 
in  favour  of  the  granddaughter,  pay  on  account  of 
her  maintenance,  £100  per  annum  to  her  guardian. 
After  the  date  of  this  order,  and  thenceforth  during 
the  minority  of  the  granddaughter,  the  trustees  paid 
the  £100  to  the  guardian  out  of  the  whole  income 
arising  from  the  granddaughter's  share  of  the  trust 
property,  without  distinguishing  between  the  income 
arising  from  her  share  of  the  pecuniary  legacy  and 
the  freehold  house  on  the  one  hand,  and  the  share  of 
residue  on  the  other ;  and  they  accumulated  the  sur- 
plus income.  On  the  granddaughter  attainiog  the 
age  of  twenty-one  year«,  the  question  was  raised 
whether  she  was  absolutely  entitled  to  the  whole  of 
the  accumulations  of  income  arising  from  her  share  of 
residue,  and  also  in  what  manner  the  payments  made 
for  her  maintenance  were  to  be  apportioned  as 
between  the  income  arising  from  her  share  of  the 
pecuniary  legacy  and  the  freehold  house  on  the  one 
hand,  and  the  one-sixth  of  residue  on  the  other. 
There  was  an  alfidarit  by  the  trustees  that  they  had 
not  exerdsed  any  discretion  in  the  matter.  The 
income  arising  from  the  granddaughter's  share  of  the 
pecuniary  legacy  and  of  the  freehold  house  was  lees 
than  £100  per  annum. 

Held,  that  the  granddaughter  was  absolutely  en- 
titled to  the  accumulations  of  income  which  had  arisen 
from  the  share  of  the  residue. 

Held,  also,  that  the  moneys  paid  for  maintenance 
were  primarily  payable  out  of  the  granddaughter's 
share  of  the  pecuniary  legacy  and  freehold  house,  that 
being  most  for  her  benefit,  and  that,  aa  the  trustees 
had  not  exercised  any  discretion,  the  court  could  exer- 
cise it  for  them.—  WeUs  t.  WeUs,  oh.d.  nob.,  j.  327 — 
43  Ch.  D.  281 ;  59  L.  J.  Ch.  113 ;  61  L.  T.  806. 

See  also  Administbation,  16 ;  Discotbut,  3 ;  Hus- 
band AND  WiFB,  3 ;  Habbibd  Woman,  14 ;  Pabtition, 
2 ;  Tbustbb,  5. 

INFfilNQEMENT.— See  CoptaiOHT;  Costs,  10,  11; 
Dbsion,  1 ;  Patbnt,  1—8 ;  Pbaotiob,  30 ;  Tbadb- 
Mabk,  1—5 ;  Tbadb  Namb,  1,  2. 

INHABITED  HOUSE  DUTY:— 

1.  Exemption — ** Hospital  or  charity  school"  — 
School  mainly  self'Supporting-^iB  Geo,  3.  c.  55, 
schedule  B.,  case  /F.— 14  A  15  Vid.  c.  36,  s.  2.— 
The  Charterhouse  School  was  established  in  London 
by  charter  as  a  hospital  for  the  reception  and  relief  of 
poor  people,  and  as  a  free  school  for  the  maintenance 
and  education  of  poor  children,  not  to  exceed  forty. 
It  was  a  hospital  and  free  charity  school  within  the 
exemption  contained  in  48  Gko.  3,  c.  55,  schedule  B. 
(which  was  repealed,  but  subsequently  re-enacted  by 
14  ft  15  Vict.  c.  36,  s.  2).  In  1867  the  school  was 
removed,  under  statutory  powers,  from  London  to 
Gk>dalming,  the  hospital  remaining  in  London.  In 
1888  the  goTemors  were  assessed  to  inhabited  house 
duty  in  respect  of  the  school  buildings.    No  portion 
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of  the  school  fouUdings  was  set  apart  for  the  use  of 
boys  holding  scholarships  or  ezhibitioDs.  The  school 
had  then  become  a  public  school  of  500  bojs,  and  the 
parents  of  the  boys  not  on  the  fonndatian  paid  for 
their  support  and  tuition. 

Held,  that  the  liability  of  the  governors  to  pay 
Inhabited  house  duty  depended  on  the  character  of 
the  school  buildings  at  the  time  of  the  assessment,  as 
that,  OharterhoQse  School  having  substantially  ceased 
to  be  a  charity  school  at  that  time,  the  exemption  of 
48  Qeo.  8,  c.  65,  did  not  apply,  and  that  the  govemors 
were  liable. ~ (governors  of  Charter hotue  School  t. 
Lamarque,  q.b.d.  776—25  Q.  B.  D.  121. 

2.  Exemption  —  Servant  —  Library  —  Attendant 
iUeping  on  premieei'^Cuitoma  and  Inland  Eevenue 
Act,  1878  (41  A  42  Fiet.  e.  15),  s.  13  (2).— A  bouse 
was  occupied  by  the  London  Library  and  used  as  a 
library  and  reading  rooms  for  the  use  of  members, 
who  paid  subscriptions  thereto,  but  who  derived  no 
pecuniary  profit  therefrom.  The  use  of  a  sitting 
room  and  bed  room  was  given  to  an  attendant,  in 
addition  to  his  wages,  and  the  attendant  and  his  wife 
dwelt  in  the  rooms  both  by  day  and  at  night  for  the 
protection  of  the  premises.  No  other  person  dwelt  on 
itxe  premises. 

Held,  that  the  library  was  liable  to  inhabited 
house  duty,  and  was  not  exempt  therefrom  by  the 
provisions  of  section  13  (2)  of  the  Customs  and  In- 
land Bevenue  Act,  1878. — London  Library  v.  Oarter, 
Q.B.D.  478—62  L.  T.  466. 

INJUNOTTON  :— 

1.  Bankruptey-^Stay  of  aetion^Bankruptcy  Ad, 
1883  (46  <fe  47  Vict.  c.  62),  m.  9,  10,  37.— In  1886 

•  B.,  who  had  acted  as  agent  in  Australia  for  a  London 
firm,  brought  an  action  in  Victoria  against  the  firm 
for  wrongful  dismissal.  A  bond  with  sureties  to 
meet  the  damages  was  executed.  In  1887  a  member 
of  the  firm  died,  and  in  1889  a  receiving  order  was 
made  against  the  firm  and  an  interim  injunction 
restraining  B.'s  action  was  granted. 

Held,  that  an  application  to  continue  the  injunc- 
tion must  be  refused. — Ev  parte  Official  Seeeiver,  In 
re  Spalding f  a«B.i).,  bxct.— 61  L.  T.  83. 

2.  Damages — Undertaking — Damages  eustairwd  by 
others  than  parties  restrained, — As  a  general  rale, 
where  an  interim  or  interlocutory  injunction  is 
granted,  the  undertaking  as  to  damages  should  not 
be  limited  to  the  damages  sustained  by  the  party 
restrained. 

An  action  was  brought  against  A.,  B.,  and  the  0. 
Go.  for  an  injunction  to  restrain  the  O.  Oo.  from  con* 
firming  by  general  meeting  certain  agreements 
between  them  and  the  other  defendants.  An  interim 
injunction  having  been  granted,  A.'s  counsel  asked 
for  the  usual  undertaking  as  to  damages,  and  plain- 
tifE*8  counsel  replied  that  it  would,  of  course,  be 
given.  B.  did  not  appear,  not  having  been  served 
with  notice  of  the  motion  for  the  injunction*  In 
drawing  up  the  order  the  registrar  limited  the  under- 
taking to  damages  sustained  by  the  0.  Oo.  (as  being 
the  only  parties  restrained  by  the  in  j  unction  )4  and 
the  order  was  passed  and  entered  in  that  form.  A. 
and  B.  having  appealed,  and  asked  that  the  under- 
taking might  be  extended  to  damages  sustained  by 
them  respectively» 

Held,  that,  A.  having  asked  for  an  undertaking, 
and  the  plaintiffs  counsel  having  assented,  the  order 
must  beset  right  by  extending  the  undertaking  to 
damages  sustained  by  A,  but  that  B.,  not  having 
applied  for  or  been  promised  an  undertaking,  could 
not  now  get  it  extended  to  damages  incurred  by  him, 
for  that,  the  court  having  no  power  to  order  an 
nndertaUng  to  be  given  (an  undertaking  being  merely 
a  condition  which  the  oonxt  has  power  to  impoM 


upon  the  granting  of  an  injunction),  the  court  c 
extend  such  an  undertaking  subsequently  in  the  wtf 
proposed,  as  the  party  might,  if  asked  at  the  tisM, 
have  preferred  to  forego  his  iojanetion. 

Held,  further,  that  A.  ought  to  have  applied  to  the 
judge  below  to  set  the  order  right,  even  after  it  has 
been  passed  and  entered,  as  not  oozreotly  expnsshg 
the  effect  of  the  judgment  pronounoed.— racbr  v. 
New  BruMwiek  Trading  Oo.  of  London,  ci.  741— 
44  Oh.  D.  249 ;  69  L.  J.  Ob.  661. 

See  also  Abbitbation,  7;  BunLBUPicr,  11; 
Canada,  Law  of,  5 ;  Ookpaut,  14, 39 ;  Covbbaxt,  1,  S; 
Damages,  4 ;  Dbbd,  2  ;  Fishbrt,  4 ;  hicLosun ; 
Infant,  1 ;  Hvbband  and  Wifb,  1 ;  Landldbd  aid 
Tbnant  (Ibbland),  19,  20 ;  Lands  Clausu  Otssou- 
DATZON  Act,  1 ;  Liosr,  2,  3 ;  Local  Qovbbbmiiit,  9, 
16;  Mastbb  and  Sbbvant,  2 ;  Nuibaxcb,  2 — 5;  PAim^ 
5,  6,  8  ;  Fbactiob,  22  ;  Pbxncipal  and  Aenr,  S; 
RiVBH,  2,  3;  Snttuocbnt,  16;  Tbadb-Mabx,6;  Tbah 
Namb,  1,  2 ;  Wat,  2. 

INLAND  REVENUE.— See  Hacknbt  Cabbuoi;  Lr- 
coxB  Tax,  1 — 6 ;  Inhabitbd  Housb  Dutt,  2 ;  LioAcr 
Duty  ;  Licbnsbd  Housb,  5  ;  Stamp,  1 — 3. 

INNUENDO.— See  Slandbb. 

INSPEOTION.— See  Duoovbbt,  1,  2. 

INSURANCE  :— 

1.  Fire  —  Contract  —  Policy  —  Tender  —  InUieM 
elip.—ln  October,  1886,  the  plaintiffs,  who  wm 
merchants  in  New  Zealand,  employed  insnnuiee 
brokers  in  London  to  effect  an  instiranoe  agabutfiro 
on  goods  in  New  Zealand.  The  brokers  iDstmetod 
B.,  who  was  also  an  insurance  broker,  to  effect  a  part 
of  the  insurance.  B.  prepared  a  slip,  itatiag  the 
particulars  of  the  risk,  which  was  initiaUed  by  tte 
defendant  and  other  members  of  Lloyds.  Through  i 
misunderstanding  between  the  brokers,  no  policy  w» 
signed,  and  in  1887  the  goods  were  destroyed  1^  ilR. 
No  premium  had  then  been  paid,  but  two  days  sfter 
the  premium  was  paid  by  the  plaintiff  to  the  brskna 
The  defendant  refused  to  sign  a  policy  nbkk  wu 
afterwards  tendered  to  him. 

Held,  that  the  slip  was  a  binding  poll^  of  iasBr- 
ance,  and  was  not  subject  to  the  impUed  oonditioB  of 
the  tender  of  a  policy  within  a  reasonable  tisM.— 
Thompson  v.  Adams,  q.bj>. — 23  Q.  B.  D.  361. 

2.  Life  insurance'^ Accident — Exception — **Okrioes 
risk  of  <fi/fify."— A  policy  of  insurance  against  distk 
or  injury  caused  by  accident  contained  an  lAWipHM 
in  the  case  of  *'  the  exposure  of  the  insmed  to  obfioai 
risk  of  ftnjary."  The  insured  was  killed  bf  s^tuis 
while  he  was  attempting  to  cross  the  main  lias  o(  i 
railway  in  daylight.  There  was  no  regular  ensdaf 
at  the  spot;  there  was  nothing  to  prevent  a  piBoa 
about  to  cross  from  seeing  an  appioadiiBg  tii^ 
The  accused  was  neither  short-sighted  nor  deaf. 

Held,  that  the  risk  would  have  been  obviou  to  thi 
insured  if  he  had  been  paying  reasonaUe  attsitioa  to 
what  he  was  doing,  and  that  the  exception  sppUsd.— 
Cornish  v.  Aeddeni  Insurance  Co^  ca.  139«-tt 
Q.  B.  D.  453 ;  £8  L.  J.  Q.  B.  591. 

2a.  Life  inmrcmos^AcMetd'^Poimnw^  * 
policy  of  insurance  a  company  agreed  to  psy  i\J^ 
to  the  representatives  of  the  poison  insured  if  '*t^ 
insured  shall  sustain  any  personal  injary  csaied  ^ 
accidental,  external,  and  visible  means  withii  ^ 
intention  of  this  policy  and  provisions  and  oonditiflsi 
thereof,  and  the  direct  effects  of  such  injury  tf 
occasion  the  death  of  the  insured  within  three  c^este 
months  from  the  happening  of  such  injury."  1« 
policy  also  contained  the  following  proviso:— *P* 
insured  shall  not  be  entitled  to  make  any  olaoanv 
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this  polioy  for  any  Injurj  from  any  aooident,  anless 
Buoh  injary  shall  be  canoed  by  some  outward  and 
visible  means.  .  •  .  And  that  this  insuranoe  shall 
not  extend  to  death  by  suicide,  whether  felonious  or 
othexwiie,  or  to  any  injury  caused  by  or  arising  from 
natural  disease  or  wealmesfl,  or  exhaustion  consequent 
upon  disease,  or  by  any  medical  or  surgical  treatment 
or  operation  rendered  necessary  by  disease,  although 
such  death  may  haye  been  accelerated  by  aooident,  or 
to  any  death  or  injury  caused  by  duelling  or  fighting, 
or  any  other  breach  of  the  law  on  the  part  of  the 
insured,  or  by  poison  or  intentional  self -injury." 
While  the  policy  was  in  force  the  insured,  by  accident, 
drank  some  poison  in  mistake  for  medicine,  which  he 
was  in  the  habit  of  taking,  and  died  from  the  effects. 
Held,  that  the  accident  came  within  the  proviso, 
and  that  the  representatives  of  the  insured  were  not 
entitled  to  recover.— Oo7e  v.  Accidnd  Imwrance  Co., 
a.B.D. — 61  L.  T.  227. 

8.  Li/e  insurance  oompanf/'^Payrflmt  out  of  deposit 
Amalgam<xHon — Life  Aeiurcmee  Oompaniea  Act,  1870 
(33  db  34  VioC,  c.  61),  «•  3 — Life  Aiiuranoe  Companies 
Act.  1872  (85  A  36  Vid.  c  41),  f.  7.— In  order  to 
entitle  a  life  assurance  company  to  receive  back  the 
deposit  made  by  them  under  section  3  of  the  Lifd 
Assurance  Oompanies  Act,  1870,  the  sum  of  £40,000 
required  by  that  section  to  be  accumulated  must  have 
been  accumulated  out  of  the  premiums  received  on 
the  policies  of  the  company. 

Vrhere,  therefore,  the  8.  Assurance  Go.  had  entered 
into  an  agreement  for  amalgamation  with  the  H.  Co., 
who  had,  for  the  security  of  their  then  policy-holders, 
accumulated  a  sum  considerably  exceeding  £40,000, 
and  the  policy-holders  of  the  S.  Go.  had  accepted  the 
liability  of  the  M.  Go.,  but  had  not  abandoned  the 
liability  of  the  S.  Go. 

Held,  that,  before  the  8.  Go.  could  become  entitled 
to  receive  back  the  deposit  made  by  them,  an  accumu- 
lation of  £40,000  must  be  made  oat  of  the  policies  of 
the  M.  0>.  in  addition  to  the  amount  already  accumu- 
lated by  them. — Ex  parte  Scottish  Economic  Life 
Assurance  Co.,  oh.d.  kat,  J.  684—62  L.  T.  926. 

8a.  Life  insuranee^Policy^Premiums^Payment 
ly  stranger — Lien — Contrad. — A.,  the  owner  of  land, 
and  also  of  a  policy  of  life  assurance  on  his  own  life 
in  the  office  of  the  B.  company,  mortgaged  both  these 
properties  to  the  B.  company.  It  was  provided  that 
the  mortgage  debt  should  be  reduced  by  instalments, 
and  the  mortgage  deed  contained  a  covenant  by  A.  to 
pay  the  premiums  on  the  policy,  and  a  power  of  sale 
was  given  to  the  mortgagees  {inter  alia),  if  there 
should  be  a  breach  of  the  covenant,  to  keep  up  the 
policy.  A.  sold  the  land  subject  to  the  mortgage  to 
G.,  but  retained  the  policy,  and  agreed  to  pay  the 
premiums.  He  afterwards  failed  to  pay  the  premiums. 
The  B.  company  thereupon  called  upon  0.  to  pay  the 
premiums,  and  threatened  to  call  in  the  mortgage  and 
exercise  their  power  of  sale  if  he  failed  to  do  so.  G. 
accordingly  psdd  the  premiums,  and  claimed  to  have 
it  declared  that  he  was  entitled  to  a  lien  on  the  policy 
for  the  premiums  so  paid. 

Held,  that  G.  was  not  under  the  ciroumstancea 
entitled  to  any  lien  on  the  policy. 

Held,  further,  per  Lindley  L.J.,  that  G.  might 
have  been  entitled  to  a  lien  if  the  terms  of  the  agree- 
ment between  him  and  A.  had  not  by  implication 
excluded  it,  and  that  the  list  given  in  In  re  Leslie, 
Leslie  v.  French,  23  Gb.  D.  562,  of  persons  who  may 
obtain  a  lien  on  a  policy  is  not  exhaudtive.— S<rtt<< 
V.  TippeU,  O.A.— 62  L.  T.  475. 

4.  Marine  insuranes^Collision^BM  ships  to  hlame 
--^Lloyd^s  •^running^dotsn"  clatMe.— The  defendants 
insured  their  ship  at  Lloyds  on  a  policy  containing  a 
ruiiniDg«donini  clause  to  the  effect  that  the  underwriters 


should  pay  three-fourths  of  any  sum  which  the  ship- 
owners might  beoome  liable  to  pay,  and  might  pay,  to 
the  owners  of  any  other  vessel  for  damage  caused  by 
a  oollision.  They  then  insured  with  the  plaintifld 
against  damage  to  any  other  vessel,  so  far  as  not 
covered  by  the  running- down  clause  in  the  Lloyd's 
policy.  8ub6equently  the  defendants'  ship  came  into 
collision  with  another  vessel,  both  being  to  blame. 
Both  vessels  were  injured,  but  the  damage  done  to  the 
defendants'  ship  exceeded  that  sustained  by  the  other. 
The  owners  of  the  other  ship  paid  to  the  defendants 
the  difference  between  half  the  damage  sustained  by 
their  ship  and  half  the  damage  sustained  by  the 
defendants'  ship. 

Held  (affirming  the  decision  of  the  Queen's  Bench 
Division,  38  W.  B.  190,  24  Q.  B.  D.  32),  that  the 
defendants  had  not  inourred  any  liability  to  pay  to 
the  owners  of  the  other  ship  half  the  damage  sus- 
tained, and  that  they  could  not  recover  a  proportion 
of  that  sum  from  the  plaintiffs  under  the  policy. — 
London  Steamship  Owners*  Mutual  Insurance  Associa- 
tion  ▼.  Grampian  Steamship  Co,,  c.A.  651 — 24 
Q.  B.  D.  663 ;  62  L.  T.  784. 

5.  Marine  insurance — ** Improper  navigation** — 
Improper  condition  of  ship: — By  the  rules  of  a 
mutual  insurance  association,  the  plaintiffs,  who  had 
entered  their  ship  on  the  books  of  the  association, 
were  entitled  to  protection  in  respect  of  loss  of,  or 
damage  to,  any  goods  or  merchandise  on  board  the 
ship  caused  by  the  ' 'improper  navigation"  of  the 
ship.  A  cargo  of  wheat  was  loaded  on  board  the 
ship,  and  on  arrival  at  its  destination  it  was  found 
that  the  wheat  was  tainted  with  the  smell  of  paraffin, 
and  it  was  rejected  by  the  consignee.  The  smell 
arose  from  a  cargo  of  liquid  composition,  carried  on 
the  previous  voyage,  which  had  leaked  into  the  hold 
and  saturated  the  limber  boards  and  ceiling  of  the 
ship. 

Held,  that  the  damage  to  the  cargo  was  not  caused 
by  "improper  navigation"  of  the  ship  within  the 
meaning  of  the  rules,  and  that  the  plaintifCs  were  not 
entitled  to  recover  the  loss. — Canada  Shipping  Co.  v. 
Shipowners*  Mutual  Protection  Association,  o.jl.  87— 
23  Q.  B.  D.  342 ;  58  L.  J.  Q.  B.  462  ;  61  L.  T.  312. 

6.  Marine  insurance  —  Mutual  insurance — For- 
feitur&^Douhle  insurance  —  Mortgage  —  Estoppel.-^ 
The  rules  of  a  mutual  marine  insurance  company 
provided  that  ships  of  a  certain  class  should  not  be 
insured  for  more  than  three-quarters  of  their  value, 
and  that  if  any  member  should  insore,  or  attempt  to 
insure,  elsewhere  any  ship,  or  shares  In  any  ship, 
already  insured  by  the  society,  he  should  be  liable  to 
immediate  expulsion,  and  a  forfeiture  of  all  claim  p. 
Every  member  becoming  aware  of  the  mortgage  of  a 
ship  insured  by  the  company  was  to  give  immediate 
notice,  whereupon  the  directors  might  call  on  the 
mortgagee  to  give  security  for  all  sums  due  on 
account  of  the  insurance.  In  default  of  such  notioe, 
or  of  security  by  the  mortgagee,  the  member  in 
irhose  name  the  insurance  was  registered  was  to 
forfeit  during  the  existence  of  the  mortgage  all  claims 
in  respect  of  the  vessel  or  share  to  the  extent  of  the 
mortgage.  P.,  on  behalf  of  the  owner  of  The  B., 
insured  that  ship  with  the  company  for  £600,  and  the 
policy  was  issued  to^  him.  The  ship  was  already 
insurod  with  another  company  lor  £300,  as  the 
directors  knew,  and  £900  was  more  than  three- 
quarters,  but  less  than  the  whole,  of  the  sum  at 
which  the  ship  was  valued.  P.  afterwards  became 
aware  that  the  ship  had  been  mortgaged,  but  no 
notice  of  the  mortgage  was  given  to  the  company. 

Held,  that  the  company  was  estopped  from  enforc- 
ing the  rule  as  to  double  insurance;  but  that  the 
amount  of  the  mortgage  must  be  deducted  from  the 
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Bum  due  to  P.  on  the  polioy. — Jones  ▼•  Bangor 
Mutual  Shipping  Insurance  Society^  Q.B.a— 61  L.  T. 
727. 

See  also  Bill  of  Sals,  8 ;  Oabribr  ;  Ooicpant,  22  ; 
Incomb  Tax,  2,  3,  6;  Jukudiotion,  2;  Mostoaob,  19  ; 
Pbaotiob,  44. 

INTEREST:— 

1.  Compensation^Minerdls^Damagu — 3<fc  4  WUl, 
4,  c.  42,1. 29.— Thedefendanta  had  in  1871  been  declared 
liable  in  respect  of  minerals  removed  by  them  from 
under  the  plaintiffs  land,  and  an  inquiry  had  been 
directed  as  to  the  quantity  of  minerals  taken  and  their 
value,  with  an  allowance  for  cost  of  carrying  to  pit's 
month,  but  not  for  working. 

After  this  decree  the  defendants  died.  The  inquiry 
was  continued  against  their  representatives,  and  the 
official  referee  had  reported  as  to  the  value  of  the 
minerals  taken. 

The  plaintifis  daimed  on  further  oonsideration  to  be 
entitled  to  interest  on  the  sum  named  in  the  report 
with  half-yearly  rests. 

Held|  (1)  that  the  action  mnst  be  treated  as  in  the 
nature  of  an  action  for  money  had  and  received,  and 
interest  could  not  be  given  as  damages  under  section  29 
of  3  &  4  Will.  4,  c.  42,  which  did  not  apply  to  such  an 
action ;  (2)  that  there  was  no  flduciaiy  relation 
between  the  parties  on  which  such  a  claim  oould  be 
based ;  (3)  that  the  daim  ought  to  have  been  made  at 
the  trial,  and  that  it  was  too  late  to  make  it  on  further 
coQfiideration. — Phillips  v.  Homfray^  oh.d.  sti.,  j. — 
44  Ob.  D.  694 ;  59  L.  J.  Oh.  547 ;  62  L.  T.  897. 

2.  Demand-~S  &  4  Will.  4,  e.  42, «.  2B-'Ra{lway 
company, — A  daim  in  the  writ  for  interest  upon  the 
amount  daimed  from  the  date  of  the  writ  till  payment 
or  judgment  is  not  a  good  demand  for  the  purposes  of 
3  & 4  Will.  4y  c.  42,  s.  US.^Rhymney  Railway  Co.  v. 
Mymney  fron  Oo.,  ca.  764—25  Q.  B.  D.  146 ;  59 
L.  J.  Q.  B.  414. 

3.  Bate  of  interest — Deposit  moneys^-'Oontrad  to 
take  shares — Besciesionr^Damages.'^W.  had  con- 
tracted to  take  shares  in  a  company  and  had  paid  the 
deposit  moneys*  W.  subsequently  brought  an  action 
and  obtained  resoiaaion  of  the  contract  on  the  ground 
of  misrepresentation,  and  the  deposit  moneys  were 
ordered  to  be  repaid. 

Held,  that  W.  was  also  entitled  to  interest  on  the 
deposit  moneys  from  the  dat>e  on  which  he  paid  them. 
There  is  no  hard  and  fast  rule  aa  to  the  rate  of  interest, 
but  having  regard  to  the  present  mercantile  rate  of 
interest  4  per  cent  is  generally  suifident.— itfsiSro- 
polUan  Goal  Consumers*  Association,  Wainwrighfs 
case,  0H.D.  KAY,  J.— 62  L.  T.  30. 

See  also  AnicnnSTBATiOK,  12;   Bankbb,  4;  Bakk- 
BTJPTOT,    19a ;    BmLDOfG   Soobtt,    8 ;    Ldotations, 
Statutes  of,  8a,  10 ;  Mobtoaoi,  3, 4,  22a ;  Solioitob, 
5 ;  Will,  44, 
lyrFT^PT.Te  A  rngR  :— 

1.  Ohose  in  action— flfAores  in  eompany^Ord,  67, 
rr.  1,  2.— Shares  are  chattels  within  the  meaning  of 
ord.  57,  r.  1,  and  therefore  an  interpleader  issne  can 
be  directed  in  respect  of  them. 

Dedsion  of  the  Queen's  Bench  Division  affirmed. — 
Bobinson  v.  Jenkins,  o.a.  360—24  Q.  B.  D.  875  ;  59 
L.J.aB.147;  62L.T.439. 

2.  Costs^Ord.  57,  rr.  2,  15.— The  cout  has 
power,  under  ord.  57,  r.  15,  to  order  one  of  the 
parties  to  an  interpleader  issne  to  pay  the  charges 
of  the  person  daiming  the  interpleader,  although 
such  charges  were  incurred  before  the  interpleader 
issue  was  directed.— .AofAscAild  v.  Morrison^  Banfue 
de  France  v.  Morrinon,  Banqus  de  Paris  ▼•  Morrison, 
o.A.  635—24  O.  B.  D.  750. 

See  also  P&aotxcb,  18^ 


INTEBBOaATOBIES.— See  DnooTBRT,  3—11. 

INVESTMENT.— See  BoiLDnfO  Sociwr,  S,  4 ;  Ohabitx, 
1 ;  JuRisDxonoir,  2 ;  Lakds  Olausm  Oohbolxoatioi 
Act,  7 ;  Tbostbb,  5—9 ;  Will,  26. 

JETTISON.— See  SHippma,  26. 

JOINT-TENANCY.— See  Bamkbb,  8;  Husbakd  An 
WiPB,  10 ;  FABTKBBaHip,  3  ;  Will,  19,  88,  28a. 

JUDGMENT.— See  Attaohicbrt,  4,  5;  BAHxmuFrcT, 
19a ;  Bill  of  Salb,  4 ;  Gompaitt,  84 ;  EaramL,  4, 
5 ;  LiBBL,  3,  4 ;  Lukaot,  2 ;  Mabrtwd  Wokav,  6,  7, 
8,  9, 14 :  Mobtoaob,  7,  9, 10 ;  PnAoncB,  4-^,  13,  80, 
28,  30,  31a,  34,  36. 

JUDICIAL  SEPARATION.— See  Attacskbit,  1;  Hgs- 

BANn   AND    WiFB,  1,  3  ;  JuSTICl  07  TEB  PbAOB»  4« 

JURISDICTION:— 

1.  Compromise^Setting  aside.«-Aa  agreement  tm 
the  compromise  of  an  action  cannot  be  set  adds  on  a 
summons  in  the  action;  but  a  fresh  action  most  be 
brought  for  the  purpose. — Emeris  t«  Woodward, 
0H.i>.  NOB.,  J.  346 — 43  Oh.  D.  185 ;  61  L.  T.  661 ;  59 
L.  J.  Ch.  230. 

2.  Life  insurance  company — Deposit — Ohsmge  of 
investment — Life  Assurance  Gompanies  Adt,  1870  (3S 
A  ?4  Vict.  c.  61),  a.  3— ^oard  of  Trade  BmUs.  1878, 
r.  4. — ^The  court  has  power  under  rule  4  of  the  Board 
of  Trade  Rules  of  1872  to  authorise  an  investoMBt 
in  Annuities  (Class  B)  of  the  East  Indian  Railway 
Co.  of  money  deposited  in  court  by  an  inanranos 
company  under  the  provisions  of  the  Life  Aasaranea 
Companies  Act,  1870.— Za  re  Blue  Biibon  Li/e, 
Accident,  Mutual,  and  Industrial  Assurance  Oo,,  on.  n. 
NOB,,  J.  104—59  L.  J.  Oh.  877. 

3.  Lihtl^Pending  citfil  proceedings  arieing  out  of 
the  same  matter — Different  parties.— There  ia  no 
jurisdiction  to  adjourn  the  hearing  of  a  anmmona  for 
libel  because  there  are  pending  dvil  pzooeedings 
between  diflerent  parties  for  a  different  libd  though 
axidag  out  of  the  same  sub] ect-n^atter. — Beg,  v. 
Evans,  q.b.d.— 63  L.  T.  670. 

See  dao  Abbitbation,  2,  7 ;  Baxkbuftot,  6 ; 
Chabitt,  5  ;  Oompant,  21,  21a,  81b,  40;  Ooeia,  6,  8, 
21 ;  OouNTr  Coubt,  1, 3 — 9;  Disooybbt,  6,  9, 18,  13; 
DivoBOB,  10 ;  EooLBSiASTiGAL  Law,  1 — 3  ;  FanDoiLr 
S001BTT9  8 ;  Husband  and  Wxfb,  8,  3,  9 ;  Jveacm  or 
thb  Pbaob,  2,  3 — 6,  8 ;  Liobnbed  Hoxtbb,  4  ;  Hbdical 
Acts  ;  Nvibanob,  2 ;  Pabtnbbskif,  8;  Pbacticb,  6, 8, 
14—80,  34  ;  Tbustbb,  10. 

JU8TICB  of  the  PEAOB:— 

1.  Appeai^Beduetion  of  sentenos^SureUee  for 
good  behaviour  —  Criminal  Law  and  Prooedmre 
{Ireland^  Act,  1887  (50  &  51  VidL  e.  80),  a.  11.— 
On  an  appeal  from  a  sentence  of  imptisonment  by  a 
court  of  summary  jurisdiction  under  the  Onasinal 
Law  and  Procedure  (Ireland)  Act,  1887,  a  eou^y 
court  judge  has  jurisdiction,  while  varying  the  sen- 
tence of  imprisonment,  to  order  the  priaoiiar,  at  tiie 
end  of  his  sentence,  to  find  security  for  good  be- 
haviour, and  to  be  further  imprisoned  in  deCsidt  of 
sureties.— iSie  parte  Harhen,  Bz.n.  (Ir.)— 84  L.  R. 
Ir.  427. 

la.  ByS'law—New  huHding^Notice  to  surveyor-^ 
Local  Improvement  ^cf.- Section  111  of  a  Local  Im- 
provement Act  enacted  that  "the  erection  of  aay 
building  ...  the  conversion  Into  a  dwaUing- 
house  of  any  building  not  originally  conatmeCed  for 
human  habitation,**  and  *'the  maUng  of  any  additioa 
to  an  existing  building  by  ndsiag  anj  part  thereof, 
or  making  any  pn^eotion  therefrom,'*  ahooftd,  for  ths 
purposes  of  the  Act  and  the  Pohlio  Health  Aoto,  i 
of  any  b^e-lawa  therooadcv  napeottvelj,  **  be  ( 
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to  be  an  erection  of  a  new  bnilding/'  and  tbafc  the 
word  "  bailding  "  should,  for  all  anch  purposes,  in- 
dade  ''  an  ereoiion  of  a  building  of  a  permanent 
cbaiaoter  of  whateTsr  material  construoted."  By  one 
of  the  bje-laws  it  was  provided  that ''  every  person 
before  beginning  to  ereot  a  building  or  execute  any 
work  to  whioh  any  bye- law  relating  to  new  buildings 
may  apply,  afaall  deliver  or  send  to  the  surveyor  a 
written  notice  of  the  date  on  whioh  he  will  begin  to 
build  or  execute  the  work  "  ;  and  by  another  bye-law 
a  penalty  was  imposed  for  offences  against  the  bye- 
laws.  The  respondent,  a  builder,  at  the  west  side  of 
his  dwelling-house,  immediately  over  the  ground- 
floor  i>ortion  of  it  occupied  by  a  brick-built  scullery, 
had  erected,  in  accordance  with  duly  approved  plans, 
a  conservatory,  the  west,  north,  and  south  walls  of 
which  consisted  of  a  framework  of  wood,  filled  in  with 
glass,  the  access  to  it  being  through  a  French  win- 
dow or  door  in  the  western  external  wall  of  the  first- 
floor  room  of  the  house.  Subsequently  he  pulled  the 
conservatory  down,  bricked  up  the  French  window  or 
door,  and  raised  the  external  walls  of  the  scullery  to 
the  same  height  as  that  to  whioh  the  conservatory  had 
reached,  and  thereby  erected  over  the  scullery  a 
brick-buflt  bedroom,  occupying  the  same  position  and 
no  greater  space  than  the  conservatory  had  done.  On 
summonb  for  infringing  the  bye- laws,  by  omitting  to 
give  the  required  notice  to  the  surveyor,  the  justices 
dismiased  the  summons,  on  the  ground  that,  inasmuch 
aa  (the  bedroom  occupied  no  greater  space  than  the 
conservatory  previously  occupied,  it  was  not  an 
"  addition  to  an  existing buUding  "  within  section  111 
of  the  local  Act. 

Held,  on  case  stated,  that  the  justices  were  wrong 
indiamissing  the  summons  on  that  ground;  as,  al- 
though no  greater  space  was  occupied  by  the  bedroom 
than  by  the  conservatory,  it  was  *'  an  addition  to  an 
existing  building"  within  section  111. — MeadowB  v. 
Taylor,  q.b.d.— 59  L.  J.  M.  0.  99  ;  62  L.  T.  658. 

2 .  Oonvietion  — il  ppeaJ — Recognizance  —  Belay  — 
Jurisdidion  of  quarter  aeteions — Summary  JurUdiC' 
iion  Ad,  1879  (42  ft  43  Viet.  c.  49),  8.  31  (3).— An 
appellant  from  a  conviction  of  a  court  of  summary  juris- 
diction to  a  court  of  quarter  session  had  entered  into  the 
reoogniaance  spedfled  by  section  31  (3)  of  the  Summary 
Jurisdiction  Act^  1879,  but  not,  as  that  section 
reqnires,  within  three  days  after  the  day  on  whioh  he 
gave  notice  of  appeal.  The  appeal  was  accordingly 
dismissed,  with  costs. 

Held,  that  the  recognizance  was  not  void,  and 
might  be  estreated  by  the  court  of  quarter  sessions  for 
non-payment  of  the  costs  awarded  upon  the  dismissal 
of  the  appeal.— i2e{7.  v.  JuBtices  of  GlamorgatiBhire, 
a.B.D.  640—24  Q.  B.  D.  675 ;  62  L.  T.  730. 

2a.  Conviction — Information — Defect — Alternative 
offcneci'—Penalty. — ^A  driver  of  a  steam  tramcar  was 
prosecuted  and  convicted  for  having  permitted  smoke 
to  esoape  from  his  engine  *'  contrary  to  the  bye-laws 
of  the  Board  of  Trade,  made  for  the  regulatian  of 
ttai&c  on  the  said  company's  lines." 

The  bye-law  in  question  provided  that  **  no  smoke 
or  steam  shidl  be  emitted  from  the  engines  so  as  to 
constitute  any  reasonable  ground  of  complaint  to  the 
passengers  or  the  public ''  under  a  penalty. 

Held,  that  the  bye-law  created  cflenoea  in  the 
alternative,  and  that,  as  the  information  and  convic- 
tion did  not  set  forth  distinctly  with  which  of  these 
alternative  offences  the  defendant  was  charged,  the 
conviction  was  bad.— CottmiZ  v.  Lempriere,  4.b.d.— 
24  Q.  B.  D.  684  ;  62  L.  T.  696. 

3.  Jurisdiction — AB$ault^Certificate  of  diBmiseal 
— Withdrawal  of  cAar^e— Bes  judicata— G^encM 
agaiMt  the  Person  Act  (24  ft  25  Vid.  c  100),  ts.  44, 
46.^A«  obtained  a  summons  for  atoaolt  against  B« 


A.  gave  notice  to  B.  that  he  would  not  prooeed  with 
the  charge,  and  did  not  attend  or  offer  evidence  at  the 
hearing.  B.  attended  and  obtained  from  the  magis- 
trate a  certificate  of  dismissal  under  section  44  of  the 
Offences  against  the  Person  Act,  1861.  A.  brought 
an  action  in  a  county  court  against  B.  in  respect  of 
the  same  assault. 

Held,  (1)  that,  there  having  been  no  hearing  on  the 
merits,  the  magistrate  had  no  jurisdiction  to  grant  the 
certificate,  whioh  was  no  bar  to  the  action  under  sec- 
tion 45  ;  (2)  (Lord  Coleridge,  O.J.,  doubting)  that  the 
county  court  judge  had  power  to  inquire  into  the 
validity  of  the  certificate. — Reed  v.  Nutt,  q.b.d.  621 — 

24  Q.  B.  D.  669  ;  59  L.  J.  Q.  B.  311  ;  62  L.  T.  635. 

4.  Jurisdiction — Husband  and  wife — Aggravated 
assault  —  Judicial  separation — Evidence  —  Appeal-^ 
Affidavit^ Offences  against  the  Person  Act,  1861  (24 
ft  25  Vict,  c.  100],  ss.  42,  AZ^Malrimonial  Gauses 
Act,  1878  (41  ds  42  Vict,  r.  19),  s,  4.— A  hasbaud 
was  convicted  of  an  aggravated  assault  on  his  wife, 
and  the  justices  ordered  that  she  should  not  be  bound 
to  cohabit  with  him,  and  that  he  should  pay  a  weekly 
sum  for  her  maintenance,  and  they  refused  to  admit 
the  husband's  evidence  as  to  his  means. 

Held,  (1)  that  the  husband's  evidence  was  rightly 
rejected ;  (2)  that,  on  an  appeal  to  the  Probate, 
Divorce,  and  Admiralty  DivieioD,  the  court  could  not 
receive  Hffldavits  as  to  tho  merits  of  the  ca"e.^ 
Powdl  V.  Powell,  p.D.  ft  A,D.— .14  P.  D.  177;  61  L.  T. 
436. 

5.  Jurisdiction  —  Maliciout  injury  —  Highway-^ 
Removal  of  post-^Afalicious  Injuries  Act,  1861  (24  ft 

25  Vid,  c.  97),  s,  52. — The  respondent,  whose  wife 
was  the  owner  of  the  land  at  each  side  of  a  public 
footpath,  and  also  of  the  land  over  which  the  footpath 
passed,  erected  two  wooden  posts  in  the  middle  of  the 
footpath  to  prevent  his  cattle  from  straying  down  tho 
path,  one  post  being  at  the  entrance  to  the  footpath 
and  the  other  some  distance  along  the  path.  There 
was  a  space  of  two  feet  at  each  side  of  the  posts 
through  which  foot  passengers  could  pass.  The 
appellants,  with  a  number  of  others,  inhabitants  of  the 
district,  assembled  and  pulled  up  one  of  these  posts 
and  threw  it  over  the  fence;  they  were  convicted, 
under  section  52  of  the  Malicious  Injuries  Act,  1861, 
of  having  committed  wilful  damage  to  the  post. 

Held,  that  the  conviction  was  wrong,  as  the  appel- 
lants, in  pulling  up  the  post,  had  acted  under  a  fair 
and  reasonable  supposition  that  they  had  a  right  to  do 
what  they  did  ;  that  tho  case  came  within  the  proviso 
of  the  section;  and  that  the  jurisdiction  of  the 
justices  was  ousted. — Usher  v.  Luaomore,  a.B.n.  254.— 
62  L.  T.  110. 

6.  Jurisdidion  —  Prohibition  —  Weights  and 
Measures  Ad,  1878  (41  ft  42  Vid.  c.  49),  ss.  25,  59— 
Sale  of  goods — Post  office.^  Welghta  and  scales 
supplied  by  the  Post  Office  authorities  are  not  within 
the  operation  of  section  25  of  the  Weights  and 
Measures  Act,  1878,  so  that,  if  such  weights  or 
scales  are  supplied  to  a  postmaster  who,  at  the  same 
time,  is  carrying  on,  in  the  same  shop  as  the  post- 
office,  some  other  business  requiring  weights  and 
scales,  an  inspector  of  weights  has  no  right  to  seize 
such  post-office  weights  or  scales,  even  though 
they  are  unjust,  and  even  though  it  be  shown  that  the 
postmaster  has  in  the  shop  no  other  suitable 
weights  or  scales  for  his  ordinary  business,  piovided 
it  do  not  appear  that  he  used  such  weights  or  scale  j 
in  bis  business. 

If,  in  such  a  case,  an  information  is  preferred 
against  the  i>ostma8ter  under  section  25  of  the  Act, 
for  having  in  his  possession  unjust  weight?,  the 
justices  have  no  jurisdiction  to  entertain  such  a 
question,  and  a  prohibition  will  go  to  prohibit  them 
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from  entering  on  the  inqoicj. — Reg,  ▼•  JttBtiee$  of 
iJromZey,  a.B.D.  253.-24  Q.  B.  D.  181 ;  59  L.  J.  M. 
0.  51 ;  62  L.  T.  117. 

7.  Bea  Jadicata — DUmUtal  of  iummom — Doob  Act, 
1871  (84  &  35  Vid,  e.  56),  a.  2.— A.  waa  charged 
before  jostlcefl  with  non-oomplianoe  with  an  order  to 
keep  a  dangeroos  dog  under  control,  and  the  charge 
waa  diamiaaed. 

Held,  that  A.  oonld  not  be  again  anmmoned  for  not 
hanng  the  dog  under  control  at  a  time  before  the 
date  of  the  former  hearing. — Byhy  t.  Brown^  a.s.D. — 
62  L.  T.  458. 

8.  Special  eaee — Summary  JurUdidion  Aet^  1879 
(42  <b  43  Vict,  c  49),  t.  S3— Afefropo^is  Loeal 
Management  Ad,  1855  (18  &  19  Vid.e.  120),  «.  129 
— TVadd  r0/tM6— Mandamna.  —  The  deciaion  of  a 
magistrate  under  section  129  of  the  Metropolis 
Uanagement  Act,  1855,  aa  to  what  ia  **  trade  refuse  " 
within  the  meaning  of  that  Act  ia  a  decision  iuTolTing 
a  queation  of  law,  and  a  person  aggrieved  thereby 
may  require  the  magistrate  to  atate  a  caae  for  the 
opinion  of  the  High  Ck>urt,  section  33  of  the  Summary 
Juriadiction  Act,  1879,  having  modified  aection  129  of 
the  former  Act,  which  atates  tiiat  the  magisterial  deci- 
aion ahall  be  "  final  and  conolnsiTe." — ^.  ▼.  Bridge, 
Q.B.D.  464—24  Q.  B.  D.  609;  59  L.  J.  H.  0.  49  ;  62 
L.  T.  297. 

9.  SummoM — Servioe^Delay'^SaJe  of  Food  and 
Drug»  Ady  1879  (42  &  43  Vid.  e.  30),  a.  10.— By 
section  10  of  the  Sale  of  Food  and  Drugs  Act,  1879, 
"  in  all  proaecutions  under "  the  Sale  of  Food  and 
Drugs  Act,  1875,  "  the  summons  to  appear  before  the 
magiatzatea  ahall  be  served  upon  the  person  charged 
.  •  .  within  a  reaaonabie  time,  and  in  the  caae  of  a 
periahable  article  not  exceeding  twenty-eight  daya,  from 
the  time  of  the  purchase  from  such  person  for  test 
purposes  of  the  food  or  drug,  •  •  •  .  and  the 
eununons  ahall  not  be  made  returnable  in  a  leas  time 
than  aeven  daya  from  the  day  it  is  served  upon  the 
person  summoned." 

A  complaint  was  made  before  two  juatices  againat 
the  appellant  for  having  aold  adulterated  milk,  and  a 
aummons  was  granted,  but  not  signed.  The  summons 
was  afterwards  signed  and  issued  by  a  magistrate  who 
had  not  heard  the  complaint.  The  appellant  appeared 
on  the  return  day  under  protest,  and  was  convicted. 

Held,  that  the  summons  waa  void,  and  that,  the 
period  of  twenty-eight  days  having  expired  at  the 
date  of  the  hearing,  the  magistrate  had  no  jurisdic- 
tion to  hear  the  case,  and  the  conviction  must  be 
quashed. 

Beg.  V.  Eughei,  4  Q.  B.  D.  614,  27  W.  B.  Dig.  67 ; 
distinguished.— ZMdNm  v.  WeUe,  tt.B.D.  606—25  Q.  B. 
D.  249 ;  59  L.  J.  M.  0.  116 ;  62  L.  T.  812. 

See  also  Fibbbrt,  3 ;  Fbddtdlt  Sooibtt,  3 ;  Hua- 
BAMD  AND  WiPB,  1,  2;  LiGSMrsBD  HousB,  4;  MALiaona 
Pbosboution. 


LAND  OHABGES  B£GISTBATION  AOT.— See  Looal 
QovBBNiaMT,  11 ;  PBAonoB,  88. 

LANDLOBD  and  TENANT:  — 

1.  Agrieidturai  EMingi  Ad,  1883  (46  A  47  Vict, 
e.  61),  i.  7 — OompeniaiUm — Notice  of  claim^Notice 
to  quit — HMing  over — Cuetom  if  eotin<y.— The 
tenant  of  a  farm  was  entitled  under  the  custom  of 
the  county  to  hold  over  a  part  of  the  land  for  four 
months  after  the  expiration  of  the  notice  to  quit. 

Held,  that  the  "determination  of  the  tenancy," 
within  section  7  of  the  Agricultural  Holdings  Act, 
1885,  took  place  when  the  tenant's  holding  under  the 
custom  of  the  county  ended,  and  that  a  notice  of  his 
claim  for  compensation  given  two  months  before  that 
time  was  good.— 7»  re  Paul,  a,B.D,— 24  Q.  B.  D.  247 ; 
59  L.  J.  Q.  B.  30 ;  61  L.  T.  835, 


2.  DidresB^BaUif^Perccniage  fee^AgriaiUmrfd 
Holdinge  Ad,  1883  (46  &  47  VicL  e.  61).  $.  49,  tui 
Bchedule. — In  a  distress  for  rent  the  bailiff,  and  not  tks 
landlord,  is  entitled  to  the  percentage  feefor*Mevyiig 
distress  "  specified  in  the  2nd  schedule  to  Che  Agri- 
cultural Holdings  Act,  1883. 

Ooode  V.  Johns,  35  W.  B.  47,  17  Q.  B.  D.  714,  db- 
sented  from. — PhUlipe  v.  Bees,  ca.  53 — 24  Q.  B.  D. 
17;  59  L.  J.  Q.  B.  1 ;  61  L.T.  713. 

3.  Ditireei— Fraudulent  removal  of  goodi^BiB  of 
eale^ll  Geo.  2,  g.  19,  u.  1,  3— Bi^/a  o/SdU  Ad,  1882 
(45  <&  46  Vid.  e.  43),  a.  13.— 11  Geo.  2,  o.  19,  givng 
a  landlord  power  to  sue  for  the  fraudulent  nmani 
of  the  goods  of  a  tenant  in  order  to  avoid  a  distnss 
does  not  apply  where  the  goods  have  become,  by 
the  execution  of  a  bill  of  sale  by  the  tenant,  the  pio* 
perty  of  the  bill  of  sale  holder. 

The  landlord  has  no  power  to  sue  imdar  sectioa  U 
of  the  Bills  of  Sale  Act,  1882,  where  goods  of  ths 
tenant  granted  by  him  under  a  bUl  of  side  have  haca 
removed  by  the  grantee,  with  the  oonsent  of  the 
tenant,  within  five  days  after  selanre. 

Deciaion  of  the  Queen's  Bench  Division  revened. 

Lane  v.  Tyler,  56  L.  J.  Q.  B.  461,  35  W.  B.  Dig. 
32,  approved. — Tomlinion  v.  Coneolidaied  Oredii  aad 
Mortgage  Oorporotiotit  c.a.  118—24  Q.  B.  D.  135 ;  tt 
L.  T.  162. 

4.  Dietres&^Goods  of  third  porCy  —  iBbseirff ea 
County  GourU  Ad,  1888  (51  &  52  Viet,  c  43),  s.  160. 
— Ck>ods  of  the  defendant's  were  taken  in  exeeutioa 
of  a  county  court  Judgment  obtained  against  the 
defendant.  The  goods  so  taken  were  in  a  house  of 
which  the  defendant's  wife  was  leasee.  The  landlord 
of  the  house,  before  the  sale  of  the  goods  taken  ia 
execution,  gave  to  the  bailifE  making  the  levy  noties, 
under  section  160  of  the  Ooun^  OoorU  Aot^  1888, 
claiming  anears  of  rent  due  from  the  deftodsafs 
wife. 

Held,  that,  as  there  was  a  rightful  exeontion  agdmt 
the  defendant's  goods,  the  claim  of  the  landloid  ts 
distrain  for  the  arrears  of  rent  was  good,  and  most 
prevail  against  the  claims  of  the  execution  creditor.— 
Hughee  v.  Smallwood,  q.b.d.— 25  Q.  B.  D.  306. 

5.  HouHng  of  the  Working  Olaaeee  Ad.  1885  (48  k 
49  Vid.  c.  72),  a.  l^^OondUion  of  tmaney-'Fiimm 
for  habitation — Damagei.-^A  tenant  residing  in  pte- 
mises  which  came  under  the  Housing  of  the  Woikivg 
Glasses  Act,  1885,  was  injured  by  tho  fsll  of  s 
ceiling. 

Held,  that  he  was  entitled  to  sue  the  landlcid  lor 
damages  for  breach  of  the  implied  condition  tliat  ths 
premises  were  reasonably  fit  for  habitation  as  profidsi 
for  by  section  12  of  the  Housing  of  the  Woskfog 
Glassing  Act,  1885.— fFalfter  v.  J5ra6^,  a.Bj>.  63—23 
Q.  B.  D.  458 ;  59  li.  J.  Q.  B.  93;  61  L.  T.  688. 

6.  £etiM— .itt^mant— £[ii^-2eateai— jBent— (7oaM- 
&til^.— G.  dendsed  to  M.  a  piece  of  land  for  999 
years,  at  a  yearly  rent  of  £11  7s.  8d.  IL  asajgnsd  by 
way  of  mortgage  a  part,  at  an  apportioned  leat^ 
to  A.,  the  predecessor  in  title  of  the  plaintiff,  ler  the 
reaidne  of  the  term,  and  alao  assigned  by  nndsdaaae 
another  part^  at  an  apportioned  rent^  to  W.,  the  pte- 
deoeasor  in  title  of  the  defendants,  for  the  reaidoe  of 
the  term,  less  ten  days.  The  defendant  aabssqasatiy 
bought  this  apportioned  rent  from  IL  The  ^aiatiC 
paid,  under  threat  of  distress,  the  whole  chief  rent  to 
G.,  M.  being  insolvent,  and  sought  to  recover  tnm 
the  defendants  a  proportionate  part  of  the  rent 

Held,  that  no  right  to  contribntion  existed,  ftethsn 
was  no  common  demand  to  which  the  parties  wen 
liable,  there  being  no  one  entitled  to  sue  the  defead- 
ants  for  their  proportion  of  the  rent. — Johmon  ▼. 
Wild,  CH.D.  CRi.,  jr.  500—44  Ob.  D.  146 ;  59  L  J. 
Oh.  322 ;  62  L.  T.  637. 
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7.  LeaB€ — Covmani — *'  Good  UnantahU  repair.** — 
Under  an  agreement  to  keep  a  bonee  in  "good 
tenantable  repair/'  and  to  eo  leave  it  at  the  expira- 
tion of  the  term,  the  tenant's  obligation  is  to  put  and 
keep  the  premises  in  such  repair  as,  ha? ing  regard  to 
the  age,  charaoter,  and  localitj  of  the  house,  would 
make  it  reasonablj  fit  for  the  ooonpation  of  a  tenant 
of  the  class  likely  to  take  it. — Froudfoot  t.  Eartf  a.A. 
730—25  Q.  B.  D.  42;  59  L.  J.  Q.  B.  889. 

8.  LeoM  —  Covenant  —  JReeiridive  covenant  — - 
Lieeneed  house — Sale  of  beer. — By  a  lease  made 
between  O.  &  W.,  thereinafter  called  "  the  lessors,*' 
"including  in  each  term  each  of  them,  their,  each, 
and  cTery  of  their  heirs,  executors,  administrators, 
and  assigns "  of  the  one  part,  and  H.  of  the  other 
part,  a  public-house  was  demised  to  H.  for  a  term  of 
years,  and  he  coTenanted  with  the  lesson  not  to  take, 
seU,  or  deal  in  upon  the  demised  premises  any  beer 
other  than  beer  purchased  from  the  lessors  or  from 
either  of  them,  either  alone  or  jointly  with  any 
other  person  or  persons  who  might  thereafter  become 
a  partner  or  partners  with  them  or  either  of  tiiem, 
provided  they  or  he  should  at  such  time  deal  in  or 
Tend  such  liquors  as  aforesaid,  and  should  be  willing 
to  supply  the  same  to  the  said  lessee  of  good  quality 
and  at  the  fair  current  market  price  thereof.  At  the 
date  of  the  lease  0.  &  W.  carried  on  business  as 
brewers  at  the  A.  Brewery,  but  they  subsequently 
sold  the  A.  Brewery,  with  their  plant,  business,  and 
goodwill,  to  N.  They  also  couTeyed  their  reversion  in 
the  lease  of  the  public-house  to  him,  with  the  bene- 
fits of  the  covenants  in  the  leasci  and  expressly 
assigned  to  him  the  benefit  of  the  aforesaid  covenant; 
and  about  the  same  time,  or  soon  afterwards,  ceased 
to  carry  on  business  and  dissolved  partnership.  N. 
did  not  use  the  A.  Brewery  as  a  brewery,  but  carried 
on  his  brewing  business  at  his  adjacent  M.  Brewery. 
B.  having  declined  to  take  his  beer  from  H.,  the  latter 
brought  an  action  in  his  own  name  and  those  of  0.  & 
Vf.  for  an  injunction  in  the  terms  of  the  covenant  to 
restrain  H.  from  taking  or  selling  beer  other  than 
such  as  should  have  been  purchased  from  N.,  either 
directly  or  through  0.  &  W. 

Held,  (1)  that,  upon  the  true  construction  of  the 
covenant  taken  in  connection  with  the  clause  in  the 
lease  defining  "lessors,"  it  was  a  covenant  which 
included  O.  &  W.'s  assigns  of  the  reversion  in  the 
demised  premises,  and  was  not  conflnod  to  such  of 
their  assigns  as  should  continue  to  carry  on  the  busi- 
ness of  brewers  at  the  A.  Brewery,  and  was,  there- 
fore, not  a  mere  personal  covenant,  nor  incapable  of 
being  assiged ;  (2)  that  the  covenant  was  one  which 
did,  in  fact,  touch  or  concern  the  demises  premised, 
and  the  benefit  of  it  would  accordingly  run  at  law 
with  the  reversion;  (3)  that,  even  if  the  covenant 
were  une  the  benefit  of  which  would  not  at  law  run 
with  the  reversion  of  the  demised  premises,  the  fact 
of  the  assignment  to  N.  of  the  brewery  business, 
which  must  have  included  the  goodwill,  and  of  the 
benefit  of  the  covenant  having  been  also  expressly 
assigned  to  N.  with  the  reversion  of  the  demised 
premises,  entitled  him  in  equity  to  sue  upon  the 
covenant ;  (4)  that  H.,  having  presumably  got  the 
premises  at  a  lower  rent  in  consideration  of  his 
entering  into  the  covenant,  and  it  being  in  effect 
restrictive,  and  not  afOrmative,  the  principle  of  Tulk 
T.  Moxhay,  2  Ph.  774,  appUed,  and  an  injunction 
ought  to  be  granted. 

Decision  of  Bristowe,  V.O.,  afiOrmed. 

Doe  V.  Beid,  10  B.  &  0.  849,  and  BendU  v.  Cowli- 
ehaw,  26  W.  R.  754,  28  W.  B.  9,  9  Ob.  D.  125,  11  Oh. 
D.  866,  distingaished. — Clegg  ▼.  Hands,  o.a.  433— 
44  Oh.  D.  503 ;  59  L.  J.  Ob.  477 ;  62  L.  T.  502. 

8a.  Lease^  Notice  to  gui^.— By  an  agreement  for  a 
lease  for  five  yean  it  was  provided  that  the  tenant 


might  be  determined  "  after  the  expiration  of  the 
term  of  three  years  out  of  the  term  of  five  yean  "  by 
six  months'  notice  in  writing  expiring  at  the  corres- 
ponding quarter  day  at  which  the  tenancy  com- 
menced. The  tenant  entered  into  possession  on  the 
29th  of  September,  1886,  and  on  the  28rd  of  Maioh, 
1888,  gave  notice  to  the  landlord  in  the  following 
terms  :-^'' Kindly  take  notice  that  I  intend  to  sur- 
render to  yon  the  tenancy  of  this  house  on  or  before 
the  29th  of  September,  1888." 

Held,  that  the  notice  to  quit  was  equivocal  in  its 
terms,  and  therefore  bad. 

Thompson  v.  Maberlfff  2  Oamp.  573,  questioned. — 
Gardner  v.  Ingram,  q.b.d. — 61  ll  T.  729. 

9.  Tenancy  from  year  to  year — Implied  covenant — 
Quiet  enjoyment. — Li  a  tenancy  from  year  to  year 
there  is  no  implied  covenant  for  quiet  enjoyment 
against  eviction  by  title  paramount  on  the  determina- 
tion of  the  lan^ord's  interest,  and  if,  on  such 
determinationi  the  tenant  is  evicted  by  the  superior 
landlord,  he  has,  in  the  absence  of  an  express  agree- 
ment, no  claim  against  his  landlord  for  damages  for 
such  eviction  by  the  superior  landlord.— •5eAuNir(s  v. 
Lochet,  a.B.D.  142—61  L.  T.  719. 

See  also  Abbitbation,  4 ;  Banxbuptot,  31 ;  Oosts, 
16 ;  Covenant,  2 ;  Disoovbbt,  5  ;  Fbaxtdb,  Statutes 
OP,  3 ;  Mobtoaob,  1,  2 ;  Spbcifio  Pbbpobmanob. 

LANDLORD  and  TENANT  (IBELAND):— 

1.  Improvements  —  GompenecUion  —  Efeetment  — 
Land  Law  {Ireland)  Act,  1881  (44  ft  45  Vict.  c.  49), 
s,  1.— A  tenant  ejected  for  non-payment  of  rent  does 
not  lose  his  right  to  compensation  for  improvements.—- 
Kelly  V.  Lord  Massareene,  o.a«  (Ir.)— 26  L.  B.  Lr. 
199. 

2.  Judgment  againet  tenant  —  Execution  against 
holding — Stay  o/  execution — Land  Law  {Ireland) 
Act,  1887  (50  ft  61  Vict,  c  33),  s.  30.— The  defendant 
was  tenant  of  two  farms,  the  value  of  one  of  which 
was  less  than  £50,  though  the  aggregate  value  of  both 
exceeded  that  amount.  The  plaintifl  obtained  judg- 
ment against  the  defendant  on  a  bill  of  exchange. 
The  defendant  applied  for  a  stay  of  execution  against 
his  interest  in  the  farm,  which  was  worth  less  than 
£50. 

Held,  that  the  case  was  not  within  section  30  of 
the  Laud  Law  (Ireland)  Act,  1887,  and  that  the 
application  must  be  refused.— J9an&  of  Ireland  v. 
Watkins,  q.b.d.  (Ir.)— 26  L.  B.  Ir.  258. 

3.  Lease — Compulsory  saie — Bmt-^Arhitration — 
Award-^Railways  {Ireland)  Act,  1851  (14  ft  15  Vict. 
c.  70),  s.  9.— Land  held  by  A.  as  lessee  to  B.  was  oom- 
pulsorily  acquired  under  a  local  Act,  incorporating  the 
Bailways  (Ireland)  Act,  1851.  An  arbitrator  awarded 
that  the  rent  shotdd  be  wholly  abated.  The  compen- 
sation money  was  not  paid  into  court  till  after  the 
award. 

Held,  that  B.  was  entitled  to  receive  rent  from  A. 
from  the  date  of  the  award  till  the  payment  of  the 
compensation  into  court. — CaUowi.  Fiynn,  atB.D.  (Ir.) 
—26  L.  B.  Ir.  179. 

4.  Lease — Covenant — ForfeUurer^Fair  rent^Stay 
of  proceedings-^Land  Law  {Ireland)  Act,  1881  (44  db 
45  Viet.  e.  49),  s.  13.*— In  an  action  of  ejectment  for 
forfeiture  by  assignment  of  a  lease,  contrary  to  cove- 
nant, the  defendant  alleging  a  waiver,  there  ought  not 
to  be  a  stay  of  proceedings  under  section  13  of  the 
Land  Law  (Ireland)  Act,  ISSh— McNeill  v.  Thompson, 
Q.B.D.  (Ir.)— 24  L.  B«  Ir.  444. 

5.  Lease  —  Covenant  —  Benewal  —  Enforcement  hy 
lessor — TFcitver.— A  lessor  of  church  lands  with  a  per- 
petual covenant  for  renewal  was  entitled  to  enforce 
renewal  by  the  tenant,  bat  for  twen^-flve   years 
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neglected  to  do  so,  and  permitted  the  latter  to  deal 
with  the  holding  as  an  ordinary  tenancy  from  year  to 
year. 

Held,  that  the  oonrt  oonld  not  now  enforce  the 
coTenant  in  favonr  of  the  leaaor.^PiZaon  t.  Allen,  L.jr. 
(Ir.)— 25L.  E.Ir.  B. 

6.  X€ciM— Covflftanf— ^tfiMuiaT'-Laohefl.— A  tenant 
under  a  lease  for  lives  renewable  for  eyer  may  be  com- 
pelled to  accept  a  fee-farm  grant  though  the  lease  con- 
tains no  express  coTenant  by  the  lessee  to  renew. 

A  landlord's  ignorance  of  the  death  of  the  last  life 
in  the  lease  displaces  the  presumption  of  laches,'^ 
Ward  ▼.  MeRoherts,  l.j.  (Ir.)— 25  L.  R.  Ir.  224. 

7.  Lta^e-^  Mistake — Bedification, — A  lease  was 
made  for  twenty-one  years,  from  the  29th  of  Septem- 
ber, 1867,  at  £80  a  year,  payable  half-yearly,  in  con- 
sideration of  £40  paid  by  the  lessee,  and  it  was  pro- 
Tided  that  the  lessor,  his  heirs  and  assigns,  should 
allow  to  the  lessee,  his  executors  or  administrators,  the 
said  sum  of  £40  in  discharge  of  the  half-yearns  rent 
which  would  accrue  due  on  the  29th  of  September, 
1898,  provided  that  the  term  should  not  have  been 
previously  forfeited.  In  an  action  by  the  lessor  against 
the  assignee  of  the  lease  for  rent  due  on  the  29th  of 
September,  1888,  the  defendant  averred  that  the  date 
1898  had  been  inserted,  by  mutual  mistake,  instead  of 
1888.  The  plaintifE  alleged  in  his  reply  that  the 
agreement  was  that  the  £40  should  be  allowed  on  the 
termination  of  the  tenancy,  and  on  giving  up  posses- 
sion and  on  due  performance  of  the  covenants  in  the 
lease,  but  that  the  defendant  had  not  giren  up 
possession,  and  had  served  a  notice  to  fix  a  fair  rent. 
The  jury  found  that  1898  was  a  mutual  mistake  for 
1888. 

Beld,  that  the  court  could  treat  the  lease  as 
reformed  by  substituting  1888  for  1898,  and  that  the 
defendant  was  entitled  to  credit  for  the  £40. — 
Borrowea  v.  Delaney,  bx.d.  (Ir.)— 24  L.  B.  Ir.  508. 

8.  LeoM^Rent — Fair  rmt-^EfeetrMnt — O&venant 
for  quiet  enjoymeni^^Land  Law  \lrtland)  Act,  1881 
(44  &  45  Vict.  c.  49),  a.  8.— If  a  landlord  lets  lease- 
hold lands  to  a  tenant  from  year  to  year,  and  is  after- 
wards  ejected  for  non-payment  of  rent,  his  tenant 
having  previously  fixed  a  fair  rent,  the  landlord's 
executor  is  not  liable  to  the  tenant  for  damages  for 
breach  of  an  implied  covenant  for  quiet  enjoyment. — 
KeartiB  v.  Oliver^  q.b.d.  (Ir.)— 24  L.  B.  Ir.  473. 

9.  Lease — Rent — Fair  rent — Order  of  Land  Com* 
miaiion — Land  Law  (Ireland)  Act^  1887  (50  &  51 
Vict,  e,  33),  B,  l.-^An  order  of  the  Land  Commission, 
fixing  a  fair  rent  on  the  application  of  the  assignee  of 
the  lease,  discharges  the  original  lessee  from  Ihtbility 
for  rent  accruing  afterwards.  —  Sturgesi  v.  Ryan, 
Q.B.D.  (Ir.)— 24  L.  B.  Ir.  305. 

10.  Lease-^Rmt — Fair  rent — Temporary  letting — 
iZesumpf ton— Zand  Law  {Ireland)  Act,  1881  (44  ft  45 
Vict.  e.  49),  s.  58-'£anc2  Law  {Ireland)  Act,  1887  (60 
A  51  Fid.  c.  33),  s.  1. — B.  was  tenant  under  a  lease 
which  permitted  the  lessor  to  resume,  for  building 
purposes,  half  of  the  holding.  B.  served  a  notice  to 
fix  a  fair  rent. 

Held,  that  the  notice  must  be  dismissed. — Butterly 
T»  Carroll,  CA.  (Ir.)— 26  L.  B,  Lr.  93. 

11.  Lease — Tenancy  from  year  to  year-^Estoppel — 
Bond  fide  occupation — Land  Law  {Ireland)  Act,  1881 
(45  tt  45  Vict,  c.  49),  s.  21--'Land  Law  {Ireland)  Act, 
1887  (50  &  51  Vict,  c  33),  s.  4.— A  lessee  for  twenty 
years,  with  a  clause  against  alienation,  died  intestate. 
His  widow  remained  in  possession  for  over  twelve 
years.  She  never  took  out  administration,  but  was 
treated  as  tenant  by  the  lessor.  After  marrying  again 
she  resided  on  the  farm  for  three  years,  and  after- 
wards removed  elsewhere,  but  still  carried  on  the 


farm.  The  lessor  consented  to  the  house  and  gnda 
being  underlet.  The  lessor  afterwards  sued  the  vidov 
of  the  original  lessee  and  the  sab-tenant  for  posM- 
sion. 

Held,  (1)  that  the  lessee's  widow  was  lessee  wUUi 
section  21  of  the  Land  Law  (Ireland)  Act,  1881; 
(2)  (Holmes,  J.,  dissenting)  that  the  plaintifE  vm 
estopped  from  denying  the  widow's  title ;  (3)  thst  the 
defendants  were  la  bond  fide  possession  when  the  lesis 
expired.— ^anAn'n  v.  McMwriry,  q.b.d.  (Ir.)— 24  L.  R. 
Ir.  290. 

12.  Notice  to  quit — Demand  of  posseMum— Servtoe 
by  agent^Landllreland)  Act,  1860  (23  &  24  Fide. 
124),  s,  86.— It  is  not  necessary  that  a  demaod  for 
possession  under  section  86  of  the  Land  (Iielaad)  Aot, 
1860,  should  be  personally  made  by  the  known  sgcat 
of  the  landlord. 

The  agent  of  a  landlord  signed  a  written  dsmsad 
of  possession  and  a  written  authority  to  a  baililt  to 
serve  the  demand.  The  bailiff  served  the  demaod  oa 
the  caretaker. 

Held,  that  the  service  waa  sufficiently  served.— Lortf 
ifoasoreene  v.  BeUew,  a.B.D.  (Ir.)— 24  L.  B.  Ir.  420. 

18.  Recovery  of  land^Lease-^BetO^Nom-fupsetd 
^Adminietration^Land  {Irdand)  Aot,  1860  (23  A 
24  VicL  c  164),  s.  52.— Ttae  reveraion  of  a  lease  wii 
vested  in  the  phiintifl  as  heir-at-law  of  A.  The 
plaintife  had  obtained  letters  of  adminiatntion  to  A*s 
estate.  One  year's  rent  was  due  to  the  plaiatiJt  as 
administrator,  and  six  months'  rent  aa  heir-atrhiv  sad 
owner  of  the  reversion. 

Held,  that  A.  could  not  maintain  an  action  to  le- 
cover  the  land  for  non-payment  of  rent.— JfeiiMM  r. 
Burke,  BX.D.  (Ir.)— 26  L.  B.  Ir.  193. 

14.  Rent-^Fair  rent^ Receiver ^AppUeaUou  hf 
receiuer^^A  receiver  appointed  by  the  oourt  oa  a 
petition  for  sale  of  the  lessee's  interest  in  a  holding 
took  possession  of  the  holding,  and,  pursuant  to  tbe 
order  of  the  Land  Judge,  applied  on  behalf  of  tbe 
lessee  to  have  a  fair  rent  fiixed. 

Held,  that  the  lessee  waa  bond  fide  In  occupation  of 
the  holding,  and  that  a  fair  rent  could  be  fixed.— Ifoir 
V.  Blacker,  aA  (Ir.)— 26  L.  B.  Ir.  375. 

15.  Rent-— Fair  rent  —  Re-hearing -^ Land  Lam 
{Ireland)  Act,  1881  (44  ft  45  Vict,  c  49),  s.  3.-Ia 
1883  a  sub-commission  fixed  the  fair  rent  of  a  holdiqg 
at  £64.  In  1888  the  Land  Oonunisaion  re-hesrd  tke 
case  and  varied  the  order  by  fixing  the  fair  feat  at 
£60.  The  landlord  then  sued  the  tenant  for  tte 
difference  between  the  old  rent^  whioh  waa  £87,  sad 
£64,  between  the  dates  of  the  two  ordera. 

Held,  that  the  rent  of  £60  only  waa  payable  fiooi 
the  date  of  the  first  payment  due  after  the  order  ol 
1883.— 2>ai;<es  v.  McMahon,  ca.  (Ir.)— 24  L.  B.  Ir. 
447. 

16.  Rent^Fair  rent—Special  contraci^Agreme»t 
for  lease— Land  Law  {Ireland)  Act,  1881  (44  *  45 

Viet.  e.  49),  as.  8,  22,  57.— A.,  who  was  tensat  of 
land  at  the  passing  of  the  Land  Law  (Ireland)  Aet, 
1881,  afterwards  agreed  in  writing  with  the  Isadloid 
for  a  lease  for  thirty-one  years  at  £225  per  aniniB, 
and  not  to  sell  without  the  landlord's  ooneeat.  A 
afterwards  served  a  notice  to  fix  a  fair  rent 

Held,  that  A.  had  contracted  himself  oat  of  the 
benefit  of  the  Act. — Ronaldoon  y.  Laltouahs,  ex  W 
—24  L.  B.  Ir.  344. 

17.  Reni — ^on-paymen(— JS/ecfmenf — Land  X«i 
{Ireland)  Ad,  1887  (60  &  bXVicLc  33),  «.  7.-Tke 
plaintiff  obtained  judgment  against  the  defendant  f» 
possession  of  two  farms  held  by  the  latter  at  a  ftf 
rent  fixed  by  the  Land  Gommiasion.  On  the  27th  of 
May,  1888,  the  plaintiff  served  a  notice  in  lisa  <f 
execution  under  section  7  of  the  Land  Law  (Inhod) 
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Act,  1887.  On  the  4th  of  June,  1889»  the  phuntiif 
oommenoed  an  aolion  to  reeover  the  land  for  non- 
payment of  rent.  The  defendant  had  paid  no  rent 
ainoe  1884,  bat  he  had  nevex  been  ont  of  poflsession  of 
fann  A. 

Held  (Mnrphji  J.,  diss.),  that  the  plaintiff  was  not 
entitled  to  a  Terdiot  for  poseession  of  A, — Marquis  of 
Ctanrieards  y.  OlarJte^  bx.d.  (Ir.)^26  L.  B.  Ir.  261. 

18.  Brnt—Non-paymsni^Bedempiion^Land  Law 
{IrOand)  Act,  1887  (50  <k  51  Viet.  e.  33),  «.  7.— The 
period  of  aix  months  for  redemption  nnder  section  7 
of  the  Land  Law  (Ireland)  Act,  1887,  runs  from  the 
day  ixt  the  posting  to  the  tenant  of  the  statutory 
notice,  and  not  from  the  day  on  which  he  reoeiTes  it. — 
Beg.  T.  Justices  of  Oarlow,  q.b.d.  (Ir.)— 24  L.  B.  Ir. 
492. 

19.  Wast&^Ancient  paiture — Infun(iUon,-^By  a 
aettlement  dated  in  1838  P.  was  tenant  for  life  of 
land,  with  remainder  to  the  plaintiff  in  tail  male,  with 
power  to  P.  to  grant  leases  for  three  lifes  or  any  term 
not  exceeding  thirty-one  years,  provided  that  the  lessees 
ahoald  not  be  exempt  from  impeachment  of  waste. 
In  1871  P.  made  a  lease  to  the  defendant  of  a  part  of 
the  settled  land,  with  a  house  and  garden,  at  a  yearly 
rent  of  £79.  The  lease  proTided  that  if  any  part  of 
the  land  should  be  broken  up  or  tilled,  it  should, 
at  least  two  years  before  the  expiration  of  the 
lease,  be  planted  with  grass  seed,  and  deliTcred  up 
properly  laid  down  in  grass.  There  was  a  power  of 
surrender,  after  six  months'  written  notice,  at  the 
expiration  of  any  three  years  of  the  term.  From 
1838  till  1871  the  land  had  never  been  broken  up. 
The  defendant  ploughed  up  a  small  part  of  the  land 
to  drain  it. 

Held,  that  it  was  open  to  the  defendant  to  show 
that  the  act  complained  of  was  meliorative  waste, 
and  that  an  injunction  could  not  be  granted  against 
him.-*Pa7fnsr  t.  MeCormiek,  aA.  (Ir.)— 25  L.  B. 
Ir.  110. 

20.  WastS'-^ Illegal  conspiracy — Injunction. — A. 
was  tenant  to  S.,  for  a  statutory  term,  of  twelve 
acres  of  land  on  which  was  a  house,  which  A. 
occupied.  G.  was  tenant  of  land  only  separated 
from  A.'s    holding  by    a    road,  under  a    different 

.  landlord,  and  was  evicted  for  non-payment  of 
rent.  On  the  day  of  G.'s  eviction,  A.  and  other 
persons,  without  S.'s  consent,  erected  a  wooden  hut  on 
A.'s  holding,  opposite  to  G.'s  former  house.  G.  and 
his  family  then  resided  in  the  hut. 

Held,  that  S.  was  entitled  to  an  injunction  to 
prevent  the  continuance  of  the  hut  on  his  land. — Steele 
V.  Tieman,  v.o,  (Ir.)— 28  L.  B.  Ir.  683. 

liANDB  CLAUSES  CONSOLIDATION  ACT  :— 

1.  Arhitraiion — Award'-^Appeal — Entry  on  land 
— InJunetion^^Lands  Clautes  Coneolidation  Ad,  1845 
(8  &  9  Vid.  e.  18),  s.  85.— An  arbitrator  decided  that 
a  part  of  the  plaintiff's  land  which  was  required  by 
the  defendants  for  the  purpose  of  the  defendants' 
railway  could  be  severed  from  the  rest  without 
material  detriment.  He  awarded  damages  for  the 
value  of  the  land  taken,  and  for  the  severance. 
The  plaintiff  applied  to  the  High  Court  to  set  aside 
the  award.  The  defendants  paid  the  amount  of  the 
award  into  court,  and  took  possession  of  the  land. 

Held,  that  the  defendants'  entry  was  lawful,  and 
could  not  be  restrained  by  injunction  on  the  ground 
that  proceedings  to  set  aside  the  award  were  still 
pending. — Lambert  v.  Dublin,  Wicktow,  and  Wexford 
Bailtoay  Co.,  ca.  (Ir.)— 24  L.  B.  Ir.  164. 

2.  Compulsory  pawen — Damages — Severance  of 
land-^Lands  Clauses  CoMolidaiion  Ad,  1845  (8  &  9 
Viet,  c  18),  IS.  49,  63.— Where  land  is  compnlsorlly 
tiJEen  under  the  Lands  Clauses  Consolidation  Act, 


1845,  the  owner  is  entitled  to  compensation  for  de- 
preciation of  the  value  of  his  other  lands,  though  such 
depreciation  Is  due  to  the  anticipated  legal  use  of 
works  to  be  constructed  upon  the  land  taken. 

When  the  uni^  of  ownership  of  parcels  of  land 
oonduces  to  the  advantage  of  the  property  as  one 
holding,  they  are  held  together  within  the 
meaning  of  section  49  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  actual  contact  is  not 
essential. 

Beg.  V.  Clerk  of  Peace  for  Cheshire,  12  W.  B,  762, 
approved. 

Decision  of  the  Court  of  Appeal,  34  W.  B.  587,  17 
Q.  B.  D.  447,  reversed. — Cowper  Essex  v.  Acton  Local 
Boards  r.l.  209—14  App.  183  ;  [58  L.  J.  a  B.  594  ; 
61  L.  T.  1. 

3.  Compulsory  powerS'-^Damages'^Light^Loss  of 
easement-^ Lands  Clauses  Consolidation  Ad,  1845  (8 
&  9  Vid.  e.  18),  s.  ^9—Bailways  Clauses  Consolida- 
tion Ad,  1845  (8  d;  9  Vid.  c.  20),  ss.  6, 16.— The  owner 
of  certain  andent  lights  pulled  down  the  old  build- 
ings and  erected  others,  of  which  some  of  the 
windows  corresponded,  and  others  did  not  correspond, 
with  the  ancient  lights.  Before  any  right  to  the 
aocess  of  light  had  been  acquired  by  the  new  windows, 
a  railway  company,  under  statutory  powers,  erected  a 
building  on  adjacent  land  which  obstructed  the  light 
of  all  the  windows. 

Held,  affirming  the  decision  of  the  (Queen's  Bench 
Divieion  (38  W.  B.  332,  24  Q.  B.  D.  40),  that  com- 
pensation must  be  given  in  respect  of  all  the  windows 
obstructed,  and  not  merely  in  respect  of  those  which 
corresponded  with  ancient  lights. — In  re  London, 
Tilbury,  and  8out?und  Railway  Co,,  o.a.  343 — 24 
a.  B.  D.  326  ;  59  L.  J.  Q.  B.  162 ;  62  L.  T.  306. 

4.  Compulsory  poufers-^Infury  to  land-^  Trial—- 
Begulation  of  Bailways  Ad,  1868  (31  cfe  32  Vid,  c. 
119),  ss,  41,  43— Ord.  36,  r.  7a.— Upon  a  claim  for 
compensation  against  a  railway  company  for  lands 
alleged  to  be  injuriously  affected,  the  railway  company 
disputed  the  title  of  the  complainant  to  the  lands  in 
question,  and,  on  an  application  of  the  railway 
company  under  section  41  of  the  Begulation  of  Bail- 
ways  Act,  1868,  to  a  judge  at  chambers,  an  order  was 
made  directing  that  the  questions  of  liability  and  the 
amount  of  compensation,  if  any,  should  be  tried  before 
a  judge  of  the  High  Court  sitting  without  a  jury. 

Held,  that  the  order  exceeded  the  jurisdiction  given 
to  a  judge  at  chambers  under  the  section,  and  that 
'Hhe  question  between  the  parties"  mentioned  in  the 
section  only  embraced  the  question  of  compensation. 

SemhUf  that  the  question  of  compensation,  if 
ordered  to  be  transferred  to  the  High  Court  under  the 
section,  can  only  be  tried  by  a  judge  with  a  jury. — 
In  re  East  London  Railway  Co.,  o.a.  312—24  Q.  B. 
D.  507. 

5.  Compulsory  powers^-Limits  of  deviation'^ 
Lands  Clauses  Consolidation  Ad,  1845  (8  &  9  Vid, 
e.  18),  ss.  85,  92^Bailways  Clauses  Consolidation 
Ad,  1845  (8  &  9  Vid.  c.  20),  ss.  13,  15.— A  raUway 
company  authorized  to  take  such  of  the  lands  shown 
on  and  described  in  the  deposited  plans  and  books  of 
reference  as  might  be  required  for  the  purposes  men- 
tioned in  the  special  Act  has  power  to  take  lands  out- 
side the  limits  of  deviation  if  suoh  lands  are  reason- 
ably required  for  the  purpose  of  constructing  the  line 
of  railway  within  the  limits  of  deviation,  provided 
that  suoh  lands  are  properly  shown  and  described  in 
the  deposited  plans  and  books  of  reference. 

Wrigley  v.  Lancashire  and  Yorkshire  BaUway  Co., 
4  Giff.  352,  11  W.  B.  Ch.  Dig.  92,  oqplained. 

Dowling  v.  Pontypool  BaiUway  Co.,  L.  B.  18  £q. 
714,  23  W.  B.  Dig.  203,  approved. 

The  deposited  plans  and  books  of  refeienoe  showed 
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two  tenementa,  marked  as  Nob.  122  and  123,  whioh 
ooneiated  of  two  houses,  with  their  respeotive 
curtilages.  One  of  the  two  houses  and  part  of  the 
other  house,  as  well  as  parts  of  the  curtilages  of  both 
houses,  were  within  the  limits  of  deviation,  and  the 
remaining  parts  of  the  two  tenements  were  outside 
those  limitB.  The  tenant  of  the  house  partly  within 
and  partiy  without  the  limits  of  deriation  required 
the  company  to  take  the  whole  of  his  tenement,  bat 
the  lessor  refused  to  sell  the  whole  of  the  two  tene- 
ments to  the  company. 

Held,  that  it  became  reasonably  necessary  for  the 
company  to  take  the  whole  of  the  two  tenements 
numbered  122  and  123,  and  that,  as  the  whole  of  these 
two  tenements  were  shown  and  described  in  the 
deposited  plans  and  books  of  reference,  the  company 
were  entitled  to  take  the  whole. 

Pulling  ▼.  London^  Chatham^  and  Dover  Railway 
Co.,  12  W.  B.  969,  3  De  Q.  J.  &  S.  661,  dis- 
tinguished. 

Decision  of  Kay,  J.  (37  W.  B.  375),  affirmed.— 
Fincke  ?.  London  and  South'  We$tern  RaUway  Co,, 
CA.  513—44  Oh.  D.  330 ;  59  L.  J.  Oh.  458;  62  L.  T. 
881. 

6.  (7os(s—  Conveyance  of  outstanding  interest — 
Landt  Clauses  Consolidation  Act,  1845  (8  &  9  Vict  & 
18)  a.  82.— Lands  held  under  a  lease  for  life  and  term 
of  years,  but  which  for  twelve  years  had  been  in  the 
possession  of  A.,  were  taken  by  a  company  under  com- 
pulsory powers.  The  company  required  that  adminis- 
tration should  be  taken  out  to  B.,  the  assignee  of  the 
lease,  through  whom  A.  claimed.  0.  accordingly  took 
out  administration  to  B.,  and  conveyed  her  interest  in 
the  lands  as  administratrix  to  A. 

Held,  that  under  section  82  of  the  Lands  Olauses 
Act,  1845,  the  cost  of  this  conveyance  should  be  borne 
by  the  company. 

In  re  Liverpool  Improvement  Act,  L.  B.  5  Sq.  282, 
followed.— In  re  Dublin  (South)  City  Market  Co.,  Ex 
parte  Keatlty,  ma  (Ir.) — 25  L.  B.  Jr.  265. 

7.  Payment  into  court  —  Lunacy — Investment — 
Consols — Oonveraion — Redemption — Petition  for  re^ 
investment-^Cash  under  control  of  court — Coats — 
Lands  Olauses  Consolidation  Act,  1845  (8  &  9  Vict, 
e.  18),  ss.  69,  SO^Lord  St.  Leonards*  Act  (23  &  24 
Vict.  c.  38),  a.  10— Ord.  22,  r.  17.— The  purchase- 
money  of  land  belonging  to  a  lunatic  and  taken  by  a 
railway  company  had  been  paid  into  court  and  in- 
vested in  Three  per  Oent  Oonsols.  The  committee 
not  having  assented  to  their  conversion,  the  Oonsols 
were  redeemed  by  the  Ck)vemment,  and  the  redemp- 
tion-money was  paid  into  court  to  the  account  of  the 
lunatic,  ex  parte  the  railway  company. 

Held,  on  a  petition  by  the  committee  that  the 
redemption-money  might  be  invested  in  railway  pre- 
ference stock,  that  the  redemption-money  was  "  cash 
under  the  control  of  the  court  **  within  the  meaning 
of  section  10  of  Lord  St.  Leonards'  Act,  1860^  and 
ord.  22,  r.  17,  and  that  there  was  power  to  direct  its 
investment  in  the  manner  sought. 

Ex  parte  St.  John's  College,  Oxford,  31  W.  B.  55, 
22  Ob.  D.  93,  foUowed. 

Held,  also,  that  the  railway  company  should  pay 
the  costs,  as  the  re-investment  was  rendered  reason- 
ably necessary  by  the  Act  of  the  Legislature,  and  was 
not  occasioned  by  the  mere  caprice  of  the  holder. — 
In  re  Brown^  luk.  629 ;  69  L.  J.  Oh.  830. 

8.  Payment  out  of  court — Costs — Incumbrancen. — 
On  petition  for  payment  out  of  purchase-money  paid 
into  court  under  Ihe  Lands  Olauses  Oonsoiidation  Aot, 
1845,  the  company  or  local  authority  must  pay  the 
costs,  not  exceeding  42s.,  of  incumbrancers  on  the 
fund,  and  the  costs  of  an  affidavit  of  service  of  the 
petition  upon  the  incumbrancers,  even  if  the  incum- 
brance is  created  after  the  payment  into  court. 


Eden  v.  Thompson,  12  W.  B,  789,  2  H.  ft  11.6, 
followed. 

In  re  QougVs  TrusU,  32  W.  B.  147,  240b.  D.  56t, 
commented  on. — In  re  Olive,  oh.i>.  vck.,  j.  459— 4i 
Oh.  D.  46 ;  59  L.  J.  Oh.  360  ;  62  L.  T.  626. 

9^  Payment  ouJt  of  comi — Tenancy  fcir  W/e— 
Petition — Costs — Lands  Clauses  OonsolidiaitioH  Act, 
1845  (8  &  9  Viet.  e.  18),  u.  69,  80.— An  oidar  vm 
made  for  payment  to  a  tenant  for  life  of  dividendi  oa 
the  purchase-money  of  land  compnlsorily  aoqniied  bj 
a  railway  company,  the  costs  being  paid  by  the 
railway  company.  The  tenant  for  life  aftsnraidi 
petitioned  to  apply  the  purchase-money  in  diKbai|o 
of  incumbrances. 

Held,  that  the  railway  company  was  not  haUs  ts 
pay  the  costs  of  the  second  petition. — In  rs  DMm, 
Wicklow,  ft  Wexford  Railway  Co.,  ka  (Ir.)— 25 
L.  B.  Ir.  175. 

LAY  DAYS.— See  Smppiira,  21,  24,  25. 

LEASE. — See  AniciKisTRATioir,  5;  Bakx&uptot,  30, 
31 ;  OoMTBACT,  1 ;  Oovbnakt,  1*  2 ;  DisooviaT,  2; 
Landlord  and  TrnfAinr,  6—8 ;  Lakdlobd  a» 
Tenant  (Ibbland),  5—13  ;  Mobioaob,  11 ;  Pabimo- 
SHip,  1 ;  SxTTLBMBNT,  10 ;  S0LICXT0&,  7 ;  SPBcmo 
Pbrfobmanob;  Tbusteb,  10;  Vbndob  and  Ptn- 
OHASBB,  6 ;  8  ;  11. 

LEGAOY  DUTY:— 

Real  estate  abroad  —  Partnership  —  Oonsersien,'- 
A.,  who  died  in  1880,  and  who  at  the  time  of 
his  death  was  domiciled  in  England,  had  for  misj 
years  previous  to  his  death  carried  on  the  \nd' 
ness  of  sheep-breedmg  in  partnership  with  hit 
brother,  S.,  in  New  Zealand.  Part  of  the  partaenhip 
property  consisted  of  a  freehold  estate  in  Kav  Zea- 
land, known  as  the  Milboume  Estate.  By  artidsi  of 
partnership  dated  the  14th  of  February,  1879,  nada 
between  the  testator  and  S.,  it  waa  agreed  that  tha 
Mabonme  Estate  should  be  forthwith  sold  iatho 
manner  which  the  parties  should  mutually  agne 
upon,  and  the  articles  contained  proTislons  for  asla  m 
case  of  no  agreement  and  for  carrying  oa  the 
partnership.  8.  died  in  January,  1880.  A*  wai  en- 
titled to  four-sevenths  of  the  partnership  property. 
No  sale  of  the  estate  was  made  in  tho  lifetime  either 
of  S.  or  of  the  testator.  A.,  by  his  will,  gave  bia  foitf- 
sevenths  in  the  Milboume  Estate  to  trueteeenpoa 
trust  to  seU,  with  powers  of  management  until  aal^ 
and  subject  to  the  payment  of  an  annuity,  and  o(  tha 
income  of  one-seventh  to  the  widow  of  B.  during  hff 
life,  to  divide  the  proceeds  and  produoa  until  aale 
among  thirteen  charities.  The  MUbonme  Estate  had 
never  been  bM,  but  the  income  sinoe  tiie  death  of 
the  testator  had  from  time  to  time  been  paid  into 
court  in  an  action  to  adminster  the  testatoi^a  eatata 
which  was  commenced  in  1881.  Under  an  order 
made  in  the  action  in  April,  1888,  the  funda  thea  la 
court  were  divided,  and  legacy  duty  had  bean  paid 
upon  the  moneys  arising  from  the  Bfilbourae  Bstate. 
The  duty  had  been  paid  under  an  arrangement  that  it 
should  be  repaid  if  it  was  ultimately  decided  that  it 
should  not  be  payable.  The  governors  of  tha  Loiidflii 
Hospital,  who  had  been  appointed  to  repieaeat  the 
other  charities,  presented  a  petition  asking  for  die- 
tribution  of  the  fund  whioh  had  aooomolatBd  in 
oourti  without  payment  of  legacy  duty,  e&  ^ 
ground  that,  inasmuch  as  it  represented  prooaeda  oi 
aale  of  real  estate  in  New  Zealand,  it  waa  not  soUm^ 
to  English  legacy  duty. 

Held,  that,  as  the  testator's  interest  in  the  piopfli^ 
WHS  personal  estate,  legacy  duty  was  payable  aoooid- 
ing  to  the  law  of  the  testator's  domidl. 

Forbes  v.  Steven,  18  W.  B.  686,  L.  R.  10  Bq.  1?^ 
followed.— flfioAwf  v.  Ducroe,  chj).  nob.,  j.  535-41 
L.  T.  176. 
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X«E;GITIMA0Y.  —  8ea  Etiddcob,    8,    9;     LaomMACT 
Dbclakation  Act,  1,  8. 

XJSGITIMAOY  DBCLABATION  AOT:— 

1.  Leffiiimacy  Dedaraiion  Act,  1858  (21  &  28  Viet. 
c  93),  «.  1-^Fareign  marriage—Japan^  law  of. — The 
petitioner,  a  BiitUh  aabjeet  with  an  Irish  dondca  of 
origin,  being  temponurilj  reeident  in  Japan,  maizied 
a  Japanese  woman  in  aooordanoe  with  the  formalities 
xegoired  tqr  Japanese  law.  B j  the  Japanese  law  the 
petitioner  would  be  unable  to  marry  anj  other  woman 
dnring  the  oontinnaaoe  of  the  marriage. 

Held,  that  the  marriage  was  itJid.—Brinkley  t. 
Attorney-General,  pj).  &  a.d.-*15  P.l).  76  ;  59  L.  J. 
P.  D.  &A.51;  62L.T.  911. 

2.  Probate  action-^Wril-^oinder  of  etaims.-^ 
In  a  probate  action  the  oourt  refused  to  allow  the 
plaintiff  to  include  in  the  writ  a  prajer  for  a  declara- 
tion of  legitimacy.— ITarfcr  ▼.  Warter,  p.n.  &  a.d.— 
15  P.  D.  35;  59  L.  J.  P.  D.  &  A.  45;  62  L,  T.  328. 

UCBEL  :— 

1.  New  trial — Egoeeesive  damages, — In  an  action 
ex  delieto  in  the  nature  of  an  action  of  libel  a  new 
trial  ought  not  to  be  granted  on  the  ground  that  the 
damages  are  exoessiTe  unless  the  court  comes  to  the 
oondusion,  upon  all  the  cironmstanoes,  that  the 
damages  awarded  by  the  jury  are  so  large  that  no 
twelfe  reasonable  men  could  haye  glTen  them. — 
JPraed  t.  Graham,  aA.  103—24  Q.  B.  D.  53;  59 
U  J.  Q.  B.  230. 

2.  Pleading^Aggravation  of  damages-^  Ord,  19,  r. 
27. — In  an  action  for  libel  published  in  a  newspaper 
the  statement  of  claim  alleged  that  the  defendant 
knew  that  the  words  published  would  be,  and  they 
-were  in  fact,  repeated  and  published  in  other  editions 
of  the  same  newspaper. 

Held,  that  the  allegation  was  releTant,  and  ought 
not  to  be  struck  out. — Whitney  ▼.  Moignard,  a.B.D.— 
24  Q.  B*  D.  630;  59  L.  J.  Q.  B.  324. 

3.  PtivHege-^Legal  proeeedings^Beport  of  fudg- 
men<.— A  jury  found  that  an  alleged  libel  was  a  fair, 
accurate,  and  honest  report  of  the  judgment  of  a 
judge ;  that  it  was  published  hond  fide  and  with  the 
honest  intention  of  making  known  the  true  facts  of 
the  case,  in  order  to  protect  the  reputation  of  the 
defendants,  and  in  reasonable  self-defenoe  ;  and  that 
the  publication  was  not  malicious. 

Held,  that  it  was  too  late  after  the  trial  to  raise 
the  question  whether  or  not  the  judgment  truly  repre- 
sented all  the  evidence  given. 

Decision  of  the  Oourt  of  Appeal  (34  W.  B.  727, 17 
Q.  B.  D.  636)  affirmed  on  different  grounds.  — 
Macdougall  ▼.  Knight,  r.l.  44—14  App.  194;  58 
I*  J.  Q.  B.  537  j  60  L.  T.  762. 

4.  Privilege  —  Begieter  of  fndgments.— Judgment 
was  obtained  against  A.  in  Eng^d  as  executor  of  his 
deceased  father.  The  judgment  was  afterwards 
registered  in  Ireland,  and  in  the  registered  memo- 
randum  the  judgment  was  stated  to  have  been 
recovered  against  A.  personally.  The  particulars  of 
the  judgment  as  registered  were  published  by  the 
defendants  in  their  weekly  gazette,  which  contains  a 
list  of  all  judgments.  The  defendants  did  not  act 
with  malice,  and  had  no  knowledge  of  the  actual 
facts. 

Held,  that  the  publication  was  pcifileged,  and  that 
the  plaintiff  could  not  maintain  an  action  for  libeL— 
Lord  Annaly  v.  Trade  Auxiliary  Co.,  bx.d.  (Ir.)— 
26  L.  B.  Ir.  11. 

5.  Privilege— Second  aetion-^Btay  of  actions—The 
defendants  published  in  the  form  of  a  pamphlet  a 
report  of  a  judgment  delivered  in  a  former  action 
brought  against  them  by  the  plidntiff.    The  pamphlet 


contained  no  separate  report  of  the  evidence.  The 
plaintiff  brought  an  action  for  libel  in  respect  of  the 
pamphlet,  and  spedfled  certain  passages  in  it  as 
defamatory.  A  jury  having  found  that  the  report 
was  accurate,  and  was  published  hatidfide  and  with- 
out malice,  judgment  was  given  for  the  defendants, 
and  a  new  trial  was  refused  by  a  divisional  court,  the 
Court  of  Appeal,  and  the  House  of  Lords.  The 
plaintiff  then  brought  a  second  action  in  respect  of 
the  same  pamphlet,  specifying,  however,  other  pas- 
sages as  deftonatory,  and  ralsiiig  as  a  point  of  law  a 
question  suggested  as  a  doubt  by  Lord  Halsbury,  O., 
in  the  House  of  Lords  (38  W.  B.  44,  14  App. 
194)— namely,  whether,  if  the  report  did  not  ^ve 
reasonable  opportunities  to  the  reader  to  form  his  own 
judgment  as  to  the  conclusion  to  be  drawn  from  the 
evidence  given,  it  might  be  the  subject  of  an  action 
for  libel  and  not  be  privileged. 

Held,  that  the  action  must  be  stayed,  as  being 
friTolous  aud  vexatious.— ilfaecloii^^  v.  Knight  {2), 
o.A.  553—25  Q.  B.  D.  1. 

See  also  Damagbs,  1 ;  Disoovibt,  4,  7 ;  Etidbnob, 

10  ;  JUBIBDIOTIOlf,  3. 

LICENSED  HOUSE  :— 

1.  I)isqualifieation--^Felony^Oonvietion  —  Pardon 
—9  Geo,  4,  e.  32, «.  3— ITins  and  Beerhouse  Act,  1870 
(33  &  34  Ftcf.  c  29),  s.  14. — A  free  pardon  under  the 
Queen's  sign  manual  relieves  the  convict  not  only  of 
the  sentence  inflicted  on  him  by  the  court,  but  of  all 
penal  eonsequdnoes  of  the  conviction  ;  and,  therefore, 
where  a  man  has  been  convicted  of  felony,  and  has 
afterwards  received  the  Queen's  pardon,  he  is  not 
subject  to  the  permanent  disability  to  hold  a  licence 
to  sell  spirits  by  retail  imposed  by  section  14  of  the 
Wine  and  Beerhouse  Act,  1870. — Hay  v.  Tofver  Jus^ 
tices,  Q.B.II.  414—24  Q.  B.  D.  557 ;  59  L.  J.  M.  a  79 ; 
62  L.  T.  290. 

2.  Permitting  gaming — Betting — Money  brought  to 
house  after  receipt  outeide^Betting  Act,  1853  (16  db 
17  Viet.  0.  119),  M.  1,  ^-^Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  a.  17.— The  appellant  was  a  keeper  of 
a  licensed  tavern,  in  dose  proximity  to  which  were  a 
piece  of  waste  ground  and  a  public  footway.  On  the 
day  of  a  race  meeting  a  betting  man  was  for  some 
hours  on  the  waste  ground  and  the  footway,  receiving 
from  persons  who  resorted  thither  packets  containing 
money,  which  they  deposited  with  him  for  the  purpose 
of  backing  various  horses.  The  packets  were  brought 
into  the  tavern  at  intervals  by  the  appellant's  daughter. 
The  plan  was  adopted  for  the  purpose  of  evading  the 
provisions  of  the  Betting  Act,  1853,  and  with  the 
connivance  of  tiie  appellant. 

Held,  that  the  appellant  was  not  liable  to  be  con- 
victed under  section  17  of  the  licensing  Act,  1872,  of 
having  suffered  Ills  house  to  be  used  in  contravention 
of  the  Betting  Act,  1853. — Davis  v.  Stephenson,  q.b.d. 
492—24  Q.  B.  D.  529;  59  L.  J.  Q.  B.  305  ;  62  L.  T. 
436. 

3.  Provieiontd  licence — Benewal — Befuaal — Appeal 
—9  Geo.  4,  c  61,  a.  21''Licensing  Act,  1874  (37  &  38 
VUst.  c  49),  8.  22.«>A  provisional  grant  of  a  licence 
under  section  22  of  the  Licensing  Act,  1874,  may  be 
renewed  from  year  to  year  like  an  ordinary  licence, 
and  an  appeal  to  quarter  sessions  lies  from  a  refusal  of 
the  licensing  justices  to  renew  such  a  licence. — Beg. 
V.  Justices  of  London,  q.b.d.  269—24  Q.  B.  D.  341 ; 
59  L.  J.  M.  C.  71 ;  62  L.  T.  458. 

4.  Eefiewal  of  Ucence--'Tran$/er — Jurisdiction  of 
justices — Appeal — 9  Geo.  4,  c.  61,  w.  4,  14 — Licens-' 
ing  Act,  1872  (35  &  36  Vict,  c  94),  a.  75,  schedule  2. 
—A  licensee,  conricted  of  an  offence  under  the  Ltoens- 
ing  Acts,  decUned  to  quit  until  the  last  day  of  the 
adjournment  of  the  general  annual  licensing  sessions. 


Ill 
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X,  a  new  tenant,  obtained  a  temporarj  (lioenee,  and 
applied  at  the  next  epecial  aeaeionB  for  a  transfer  of 
the  former  Uoenoe  nnder  9  Geo.  4,  e.  14,  on  the  ground 
that  the  former  holder  had  *' wilfully  omitted  or 
neglected  to  apply"  for  a  renewal  at  the  general 
licenaing  Beesione.  The  lioeufting  justicea  refused  the 
application,  and,  on  appeal,  the  Juatioee  at  quarter 
seseionB  held  that  they  had  no  juriidiotion  to  hear  the 
appeal,  on  the  ground  that  the  application  wae  one 
for  a  new  licence  and  not  for  a  transfer,  and  (hat  the 
powers  of  appeals  in  that  respect  were  repealed  by  the 
Licensing  Act,  1872,  s.  75,  schedule  2. 

Held,  that  the  application  was  one  for  the  transfer 
of  a  licence,  as  contemplated  by  sections  4  and  14  of 
9  Geo.  4,  0.  61,  and  that  the  Justices  had  Jurisdiction, 
as  it  came  within  the  exception  contained  in  the 
licensing  Act,  1872,  s.  75,  schedule  2. — Thornton  ▼. 
Clegg,  q.b.d.  160—24  Q.  B.  D.  132  ;  58  L.  J.  M.  0.  6. 

5.  Sole  of  heer — Sale  of  gamt^Qame  Act  (1  ft  2 
WiU.  8,  e.  32),  «.  IS^Inland  Bevenue  Aet^  1863  (26  & 
27  Vict.  c.  3d),  0. 1. — The  holder  of  a  licence  to  sell 
beer  in  bottles  to  be  drunk  oil  the  premises  under  the 
Inland  ReTcnne  Act»  1863,  is.  by  section  18  of  the 
Game  Act»  disqualified  from  holding  a  licence  to  deal 
in  game. —  JShoolbred  ▼.  JusiiceB  of  8t,  Pancraa,  q.b.d. 
399—24  a  B.  D.  346 ;  59  L.  J.  M.  0.  63;  62  L.  T. 
287. 

6.  Bale  of  hfei^-^SdU  hy  retail^-e  Oeo.  4,  e.  81,  a. 
2—4  &  5  Will.  4,  c  85,  8.  l9^Lieen»ing  Act,  1872 
(35  ft  36  Vict.  e.  94),  u.  3,  74.— The  plaintiff,  not 
being  a  brewer,  held  a  licence  under  6  Geo.  4,  c.  81, 
s.  2,  "  to  sell  strong  beer  in  casks  of  not  lees  than  four 
gallons  and  a  half  imperial  gallon  measure,  or  of  not 
less  than  two  doaen  reputed  quart  bottles  at  one  time, 
to  be  consumed  elsewhere  than  on  his  premises."  He 
was  summoned  under  section  3  of  the  Xiioensing  Act, 
1872,  for  having  sold  beer  by  retail  without  being 
licensed  to  do  so,  in  that  he  had  sold  beer  in  two 
dozen  imperial  pint  or  half-pint  bottles  instead  of  in 
the  manner  stated  in  the  licence,  and  he  was  conricted 
and  fined  for  the  said  offence. 

Held,  that  the  conviction  must  be  quashed,  on  tbe 
ground  that,  by  section  74  of  the  Licensing  Act, 
1872,  when  read  with  4  ft  5  Will.  4,  o.  85,  s.  19,  a 
sale  of  beer  by  retail  is  defined  to  be  selling  in  less 
quantity  than  four  gallons  and  a  half ;  that  the 
quantity  sold  was  the  criterion  of  the  offence ;  and 
tiiat  here  there  had  been  no  offence  shown  under  the 
Licensing  Acts,  as  the  quantity  sold  was  in  excess  of 
the  measurement  statutably  imposed.^Fa^rcfoti^A  ▼. 
Jfoherii,  q.b.d.  380—24  Q,  B.  D.  350;  69  L.  J.  M.  C. 
54;  62L.  T.  700. 

7.  TranB/er  —  Eefuiai  —  AppUeation  hy  second 
tenant — Mandamus.— A.  applied  for  a  transfer  of  the 
licence  of  a  publichouse,  the  holder  of  the  licence 
having  left  the  house  several  months  before.  The 
Justices  refused  the  application.  An  application  for  a 
new  licence  was  afterwards  refused.  While  the 
original  licence  was  still  in  f  oioe  B.  entered  on  the 
premises  and  applied  for  a  transfer  of  the  licence,  but 
the  Judge  refused  to  hear  the  application. 

The  court  issued  a  mandamue  directing  the  Justices 
to  hear  B.'8  application. — Beg,  v.  Jueticea  of  Oddcroee^ 
Q.B.D.— 62  L.  T.  112. 

See  also  Gauno  ;  Laivdlobd  aku  Tbnant,  8  ; 
MoRTOAoa,  1. 

LIEN. — See  BAN&BVPTOft,  22 ;  Costs,  20;  Insubamob,  3a  ; 
Pbactxce,  33 ;  Sbippino,  22,  26,  27,  82 ;  Solicitob,  4 ; 

YBXn>OB  AND  PVBCHASBB,  6  ;   WiLL,  38. 

LIFE  IN6TJBAK0K— See  Bill  ov  Salb,  8;  CoMPAmr, 
22  ;  Ihoomb  Tax,  2,  3,  6  ;  Insubamob,  2 — 8a ;  Jubis- 
ntonoN,  2 ;  Hobvoaob,  19 ;  PaAoncB,  44. 


LIGHT:— 

1.  JRwemeirf— Jgarffaytiif&matif^Dgwayes  As¥n£ 
DweUinga  Ad,  1875  (88  ft  39  VUA.  c  36),  s.  20.-Ths 
plaintiff  built  a  house  in  1867.  In  1877  tiie  M 
adjoining  it  was  acquired  by  a  local  anthorily  nds 
the  provisions  of  the  Artisans'  DweQingB  Ad^  ISIS. 
In  1888  the  defendant^  the  lessee^  erected  on  the  tail 
buildings  which  obetructed  the  aecenof.liglittsttB 
plaintiff's  house. 

Held,  in  an  aotion  to  reoover  damages  for  fti 
obctruotlon,  that  the  defendant  was  protected  by  sie- 
tion  20  of  the  Artinns'  Dwellings  Act,  1875,  nei 
the  plaintiff  had  in  1877  an  inohoatc  right  of«r  tka 
land  acquired  by  the  local  authority*  whieh  wsi 
extinguished  by  the  sectioB,  and  in  respect  of  wUeh 
compensation  was  payable. — Barlow  v.  Bou,  oa.  S7S 
—24  0.  B.  D.  381 ;  59  L.  J.  Q.  B.  183;  62L.T. 
552. 

2.  .ggssmeirf— /mpttftg  gramlt—BaiXway  cosyssy 
Buperflttoui  land — InfuneUon. — ^A  raihr^  ompuj 
sold  to  the  plaintiff  a  piece  of  surplus  land,  vitk  a 
house  erected  thereon^  faefaig  tho  railway,  irtieh  ni 
over  a  series  of  brick  arches,  tbirough  which  then  wn 
access  of  light  to  the  lower  windows  of  tiie  hooie. 
The  company  retained  lands  adjoining  the  propsity 
sold,  and  the  conveyance  contained  a  recital  tfast  iht 
company  required  all  the  land  other  than  that  sold  t» 
the  plaintiff  for  the  construction  of  theb  rallwij;  bit 
it  contained  no  expreas  grant  of  a  right  to  light  Ike 
defendant's  predecessor  in  title  sabsaqnenfly  seqidisi 
from  the  company  the  fee  simple  of  the  lands  oppo- 
site the  plaintifTs  house,  on  which  he  sneted 
buQdings,  and  took  a  lease  of  tbe  aiehe^  AAk* 
wards  the  defendant  acquired  the  proper^,  sod 
blocked  up  the  openings  of  the  arches  oa  the  aidt 
nearest  the  plaintiirs  house  with  hoardings; 

Held,  that  the  company,  on  selling  thekiid,flnt0ed 
into  an  implied  obligation  not  to  do  anytkisg  sa  da 
land  retained  by  them  which  would  interfere  with  ttt 
plaintiff's  reasonable  en Joyment  of  the  land  pochsMd 
by  him,  except  what  was  neoessuy  for  the  coastne- 
tion  of  their  railway ;  and  that,  the  hoaidiag  cbhM 
by  the  defendant  not  being  necessary  for  that  pa^ 
pose,  an  injunction  ought  to  be  granted. 

Decision  of  Kekewioh,  J.y  a£Blfmed.^  Jfisri  r. 
OaUereon,  o.a.  488—43  Ch.  D.  470;  59  L.  J.  Ok. 
315;  62L.T.  205. 

3.  Ohetrudion'^Mandatory  infundUon^Damega 
^Lord  Caime*  Ad  (21  ft  22  Vid,  c  27), «.  1, 1- 
A  mandatory  Injunction  may  be  granted  for  tka 
removal  of  a  building  obstruoting  andsnt  Ugto, 
although  it  was  completed  before  the  writ  was  iaMd. 

The  circumstances  nnder  which  the  court  will  pm^ 
such  an  injunction  in  lieu  of  damages  undei  U/A 
Oaims'  Act  considered.— ZatiTencs  v.  Hofi(m,  cma 
OHi.,  7.  555—59  L.  J.  Oh.  440  ;  62  L.  T.  7i9. 

See  also  Lamds  OiiAusbb  OoHsouDAXioir  Acr,  S. 

LIMITATIONB,  STATUTE  of  :— 

1.  Acknowledgment  —  In  1882  B.  gsie  B.  t 
promissory  note  to  B.  for  £2,000,  payable  is  sdntaoe. 
B.  died  in  1884,  and  in  1885  E.  sddMod  tkt 
following  letter  to  B.'s  son,  who  was  oas  of  Ui 
executors  and  residuary  legatee  t — '*  The  grsst  tbd* 
ness  of  your  father  on  every  ocossioo,  sad  mm 
especially  the  money  that  he  lent  me  to  parbhsM  wn 
seat  on  the  Kew  York  Stock  Exchange^  plaoe  ms  Mf 
in  your  debt.  I  must  now  leave  it  to  your  gwra^ 
whether  you  will  have  me  liquidate  the  losa  oa  At 
sale  of  my  seat."  E.  sold  his  seat  in  1887,  sad  dbd 
in  1888. 
Held,  that  a  new  period  of  limitation  ran  fnalN 
te  of  £.'s  letter*— JDmJm   of  BwOe^h  v.  f^t 


date 

OH.D.  XAT,  jr.— 61  L.  T.  360. 
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8.  Aeknaufledgment  to  stranger, — An  acknowledg« 
ment  of  a  debt  barred  by  tJie  Statute  of  Limitattons 
giTen  to  a  person  who  ia  neither  the  agent  of»  nor  in 
prifity  with,  the  creditor,  will  not  reviTe  the 
liability.— jRo^era  t.  QtUnn,  xz.d.  (Lr.) — S6  L.  B. 
It.  137, 

3.  Aekfwwledgmmt  —  Principal  and  iurety  — 
Paiftneni  by  principal — Diacharge, — Five  directors  of 
a  company  gave,  in  the  years  1871  and  1874  respec- 
tively,  two  joint  and  several  promissory  notes  to 
secure  an  adTanoe  to  the  company.  The  sdvanee  was 
also  scoured  by  a  mortgage  by  assignment  by  the 
company  of  certain  leasehold  coUeries.  The  company 
was  wound  up,  and  at  that  date  a  considerable  sum 
was  due  to  the  lenders.  The  coUeiies  could  not  be 
profitably  worked.  One  of  the  five  directors  after- 
wards became  bankrupt,  and  the  lenders  proved 
against  his  estate  for  the  balance  due  on  the 
promissory  notes.  The  proof  was  afterwards  with- 
drawn, in  pursuance  of  certain  arrangements  which 
the  lenders  had  entered  into  for  the  purpose  of  re- 
lieviog  themselves  from  the  rents  and  covenants  under 
the  colliery  leases  to  which  they  had  become  liable, 
and  a  general  receipt  had  been  given  to  the  trustee  in 
bankruptcy.  The  lenders  now  claimed  to  prove  for 
the  balance  due  on  the  promissory  notes  against  the 
estate  of  another  of  the  signatories  which  was  being 
administered  by  the  court.  This  claim  was  first 
made  in  1879. 

Held,  that  the  daim  on  the  first  promissory  note 
was  barred  by  the  Statute  of  Limitations,  since  the 
fact  that  the  principal  debtor,  the  company,  had 
made  payments  in  respect  of  the  debt  did  not  prevent 
the  statute  from  running  in  favour  of  the  surety, 
and  an  affidavit  by  the  testator's  representatlTes  as 
to  creditor's  claims  was  not  a  sufficient  acknowledg- 
ment to  take  it  out  of  the  statute.  The  receipt  given 
to  the  trustee  in  bankruptcy  could  not  release  the 
other  snreties,  because,  although  a  release  to  one  of 
several  joint  debtors  is  a  release  to  all,  the  liability 
became  on  the  bankruptcy  several  only,  and  the  re- 
lease was  given  to  one  of  a  number  of  persons 
ssverally  liaUe,  and  the  receipt  was  not  intended  to 
be  a  release  of  the  whole  liability,  but  merely  a  com- 
promise of  the  claim  against  the  bankrupt's  estate. 

Held,  also,  that  the  withdrawal  by  the  creditors  of 
their  proof  against  the  bankrupt's  estate  was  a  pro 
tanto  discharge  to  the  co-sureties. — Wohnenhauien 
V.  WolTMrahatuen,  oh.d.  sti.,  jr.  537—62  L.  T.  641. 

4.  Breach  of  trutst^EcopreM  trust— Hdr-ai-law^ 
3  &  4  Will.  4,  c.  87,  a.  25.— P.  devised  a  house  and 
the  rest  of  his  real  estate  to  his  executors  upon  trust, 
the  declaration  of  trust  being  as  to  the  house  only. 
He  died  possessed  of  two  other  houses.  The  executors 
took  possession  and  received  the  rents  for  more  than 
twelve  years.  The  heir-at-law  sued  the  executors, 
dsiming  execution  of  the  trust. 

Held,  that  the  action  was  not  barred  by  the  Statute 
of  Limitations.— i^*Kdk  v.  Simpson,  q.b.d.  —  24 
Q.  B.  D.  128;  59  L.  J. Q.  B.  7;  61  L.  T.  686. 

5.  Con€€akd/raud^Speoificdaegaiions--IH$missal 
c/action^^  &  4  WiU.  4,  c.  27,  a.  26.— In  a  case  of 
concealed  fraud  within  3  &  4  WiU.  4,  c.  27,  s.  26,  the 
plaintiff  must  prove  that  he  or  the  person  through 
whom  he  claims  has  been  .deprived  of  possession  of 
the  land  which  he  claims,  and  that  the  fraud  could 
not  have  been  with  reasonable  diligence  discovered 
during  the  statutory  period.  A  general  allegation  of 
fraud  is  not  sufadent,  but  all  the  facts  must  be  fully 
and  precisely  set  forth  in  the  statement  of  claim,  and, 
in  default  of  such  precise  allegations,  the  court  may 
dismiss  the  action.— Xawrancs  t.  Lord  Norreyi^  h.l. 
75&— 15  App.  210;  62  L.  T.  706.  . 


6.  l}epoiit — Building  society^-'Deaih  of  depositor — 
Action  by  administrator.-^ A,  sum  of  money  was 
deposited  with  the  defendants  by  way  of  loan,  upon 
certain  conditions  contained  in  a  loan  pass-book, 
which  was  handed  to  the  depositor  at  the  time  of  the 
loan.  Those  conditions  were  that  notice  of  with- 
drawal was  required,  that  the  money  was  payable 
according  to  the  terms  stated  when  the  notice  was 
given,  and  that  no  money  would  be  paid  out  except 
on  production  of  the  pass-book,  and  the  depositor 
must  either  attend  personally  or  send  a  written 
authority.  The  depositor  having  given  notice  of 
withdrawal,  the  defendants  sent  him  a  memorandum 
stating  that  the  sum  would  be  payable  on  or  after  a 
certain  day,  between  10  a.m.  and  5  p.m.,  and  that 
the  memorandum  and  pass-book  must  be  produced 
when  the  money  was  applied  for.  TJpon  the  day 
named  in  the  memorandum  for  repayment  the 
depositor  died  intestate,  without  having  applied  for  or 
received  the  money.  The  plaintiff,  who  had  taken  out 
letters  of  administration  to  the  estate,  brought  an 
action  to  recover  the  amount  of  the  deposit  more  than 
six  years  after  the  date  named  in  the  memorandum 
for  repayment,  but  within  six  years  from  the  grant  of 
the  letters  of  administration. 

Held,  that  the  conditions  contained  in  the  pass- 
book were  conditions  precedent  to  any  liability  in  the 
defendants  to  repay  the  money,  and  that,  as  these 
conditiona  had  not  been  fulfilled  by  the  depositor,  no 
cause  of  action  accrued  to  him  in  Us  lifetime,  and  the 
Statute  of  Limitations  did  not  begin  to  run  until  the 
letters  of  administration  had  been  taken  out. 

Held,  also,  that^  even  assumUig  the  conditions-^ 
except  that  as  to[notice-*were  not  conditions  precedent, 
in  the  absence  of  proof  by  the  defendants  that  the 
depositor  died  after  the  hour  named  for  the  repayment, 
it  was  not  proved  that  a  cause  of  action  accrued  to 
him  in  his  lifetime,  and  the  Statute  of  Limitations 
did  not  begin  to  run  until  letters  of  administration 
had  been  taken  out. — Atkinson  v.  Bradford  Equitable 
Benefit  Building  SociHy^  ca.  630,  657n;  59  L.  J. 
Q.B.  360;  62  L.  T.  857. 

7.  Estate  tail— Infant — Disability— Accruer  of 
right— Real  Property  Limitation  Ad,  1874  (37  ft  38 
Vid.  e.  57),  as.  1,  3,  9.— The  plaintiffs  mother 
was  tenant  in  tail  by  descent  of  certain  property  which 
was  entailed  by  the  will  of  a  testator  who  died  in 
January,  1811,  and  she  became  entitled  to  the 
possession  of  the  property  on  the  death  of  B.  W., 
which  took  place  in  November,  1871,  at  which  time 
the  plaintiff's  mother  was  under  no  disability  either 
of  coverture  or  infancy.  She  married  in  1875,  and 
died  in  1882,  without  ever  having  acquired  possession 
of  the  property.  Upon  her  death  the  plaintiff  became 
entitied  to  possession  as  her  issue  in  tail,  and  in  1889 
he  commenced  an  action  to  enforce  his  right  to  such 
possession. 

On  a  point  of  law  as  to  whether  the  plaintiff,  not 
having  daimed  or  taken  possession  until  after  the 
expiration  of  twelve  years  from  November,  1871,  and 
who  was  an  infant  on  his  mother's  death,  and  also  at 
the  date  of  the  action,  was  entitied  to  the  benefit  of 
his  infancy  to  prevent  the  Statute  of  Umitotions  from 
running. 

Held,  that  as  the  plaintiff  daimed  through  his 
mother,  as  a  tenant  in  tail,  the  right  to  possession  first 
accrued  to  her  ;  that,  as  there  had  been  no  possession 
by  either  of  them  for  twelve  years,  the  statute 
applied ;  and  that,  therefore,  the  plaintiff  was  not  now 
entitied  to  daim  the  property .*— if urray  y.  fVatkins, 
0H.D.  om.,  J, — 68  Li  T.  796. 

8.  Local  Government  Act,  1858  (21  &  22  Vid.  c 
98),  $,  62— Street— Paving,  Ac-Eoopenses-'Oharge 
on  premises— Seal  Property  LimitaUon  Ad,  1874  (87 
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&  38  Ffd.  c.  57),  a.  8.— A  local  authority  which  had 
incarred,  in  1875,  expenses  which,  by  section  62  of 
the  Local  GoTornment  Act,  1858,  were  made  a  charge 
upon  the  premises  in  respect  of  which  they  were 
incurred,  did  not  apportion  the  expenses  till  1885, 
and  in  1889  broaght  an  action  against  the  then  owner 
of  the  premises  to  effectuate  the  charge. 

Held,  that  the  expenses  became  a  charge  upon  the 
premises  at  the  date  at  whioli  they  were  incurred ; 
that  the  period  of  twelve  years  limited  by  section  8  of 
the  Real  Property  Limitation  Act,  1874,  commenced 
to  run  then,  and  that  the  action  was  brought  too 
late. 

Judgment  of  the  Qaeon's  Bench  DiTision  (reported 
37  W.  R.  556,  23  Q.  B.  D.  149)  afiOrmed.— ^ornaey 
Local  Board  ▼.  Monarch  Building  Society,  o.a.  85 — 
24  Q.  B.  D.  1 ;  59  L.  J.  Q.  B.  105;  61  L.  T.  867. 

8a.  Mortgage~~For€cloiure — Iniertst — Evidence* — 
In  a  foreclosure  action  on  au  equitable  mortgage  to 
secure  a  simple  contract  debt  the  mortgagor  pleaded 
the  Statutes  of  Limitation. 

Held,  that  there  was  no  evidefioe  of  a  payment  of 
interest  sufficient  to  take  the  case  out  of  the  statute. 

Judgment  of  the  Oouit  of  Appeal  (83  Oh.  D.  127) 
affirmed  upon  the  facts  and  evidence,  without  any 
expression  of  opinion  as  to  the  propositions  of  law 
laid  down  therein.  —  Ntwilxmld  ▼.  i9mi<A,  h.l. — 14 
App.  Oas.  423  ;  61  L.  T.  814. 

9.  Po8*e88ion — Aqent-^Trustee^S  &  4  Will,  4,  c. 
27,  M.  2,  3,  8.  9,  14,  S4-^Beal  Property  LimitaUon 
Act,  1874  (37  ft  38  Viet,  c  57),  a.  1.— D.  was  devisee 
in  fee  of  certain  hereditaments  let  to  yearly  and 
weekly  tenants  under  the  will  of  B.,  who  died  in  1859. 
D.  and  K.  were  executors  of  the  will,  but  as  such 
had  no  interest  in  the  property  in  question.  E.,  by 
arrangement,  managed  this  property  in  the  name  of 
*'  the  executors  of  B.,"  gave  receipts  for  rents,  and 
paid  them  into  an  account  so  entitled.  D.  died  in 
1867,  intestate  as  to  this  property,  but  no  change  was 
made  in  the  management  of  the  property.  K.  fre- 
quently acknowledged  that  he  was  acting  for  D.'s 
heir  down  to  1880,  when  he  claimed  to  be  in  receipt 
of  the  rente  and  profits  for  himself.  L.,  the  assignee 
of  the  co-heiresses  of  D.,  brought  an  action  in  1881 
against  K  to  recover  possession  of  the  land,  and  for 
an  account  of  the  rents  and  profits. 

Held  (reversing  the  decision  of  the  Oourt  of  Appeal, 
35  W.  E.  725,  18  Q.  B.  D.  796),  that  K.  was  an 
agent,  whose  acts  were  ratified  by  bringing  this 
action ;  that  he  was  never  in  actual  possession,  which 
was  in  the  heirs;  that  the  rents  were  received  in  a 
fiduciary  character  $  and  that,  subject  to  the  existing 
tendencies  and  all  just  allowances,  L.  was  entitled  to 
judgment.— £2^e{2  v.  Kennedy,  h.l.  353 — 14  App.  Oas. 
437 ;  59  L.  J.  Q.  B.  268 ;  62  L.  T.  77. 

10.  Prineipal  and  iurety — Acknowledgment — ilfor t- 
gage^'Oovenant^'Iniereet^Payment  by  principal — 
3  &  4  Will,  4,  c.  27,  a.  40—3  ft  4  Will.  4,  c.  42,  aa. 
8,  S-^Mtrcantile  Law  Amendment  Act,  1856  (19  ft  20 
Vict,  c.  97),  a,  U-^Bsal  Property  Limitation  Act, 
1874  (37  ft  38  Viet.  c.  67),  a.  8.— If  section  8  of  the 
Real  Property  Limitation  Act,  1874,  apj^ies  at  all 
to  actions  brought  against  one  who,  covenantiog 
expressly  as  surety,  has,  jointly  and  severally  with  a 
mortgagor,  covenanted  for  payment  of  the  mortgage 
debt,  then  payments  made  by  the  principal  debtor 
keep  alive  the  remedy  against  the  surety. 

Decision  of  Kay,  J.  (37  W.  R.  603),  affirmed. 

Queere,  whether  section  8  applies  to  actions  brought 
against  a  surety  on  such  a  covenant. — Alliaon  v. 
FHahy,  ca.  65-43  Ob.  D.  106;  59  L.  J.  Oh.  94; 
61  L.  T.  632. 

11.  BenP^Payment  to  third  peraon-^S  ft  4  Will.  4, 
c  27,  aa.  2,  3,  8.— The  owner  of  land,  subjece  to  a 


yearly  tenancy  vested  in  the  defendant,  defised  it  Is 
G.  for  life,  with  remainder  to  G.'s  iaane,  as  G.duidd 
appoint.  G.  received  rent  from  the  defendtnt  tai 
1872,  when  G.  died.  G.  by  bis  wffl  appointed  liai 
to  W.  in  fee,  and  devised  other  land  to  M.  o&  eeMi 
trusts.  From  1872  till  1879  H.  reodved  rent  from  tin 
defendant,  his  agents  giving  receipts  for  rent  distB 
the  representatives  of  G.  W.  died  in  1879,  baviag 
devised  the  land  to  J.,  and  the  defendant  did  Mt 
afterwards  pay  any  rent.  In  1888  M.  and  J.  sasd  tfai 
defendant  for  rent. 

Held,  that  the  claim  was  not  baned  b7  ^  Sti^^ 
of  Limitations.— JfCiittlt/s  v.  Fitzaimona,  xxj>.  (Ir.) 
—26  L.  R.  Ir.  29. 

12.  Solicitor-^  Negligence^  Mortgage,^  A  diot 
sued  a  solicitor  for  negligence  in  advising  an  iavail- 
ment  in  an  insufficient  mortgage,  the  defendant  ast 
having  disclosed  the  fact  that  he  had  not  had  tt 
independent  valuation. 

Held,  that  the  Statute  of  Lf mitetioiis  ran  fna  li» 
date  when  the  negligence  was  diaoovered.— IFm^  t. 
Jonea,  om.d.  kbx.,  J.— 61  L.  T.  651. 

13.  Will-~Real  eatater-Converaum^Bed  Prepays 
Limitation  Act,  1874  (37  ft  38  VicL  c  57), «.  8, 10. 
—The  testator  left  all  his  property  upon  trust  for  mk 
and  conversion  into  money,  and,  "after  payoMat 
thereout"  of  debts  and  funeral  and  testamentej 
expenses,  to  be  held  on  certain  tmsta.  In  answer  to 
an  advertisement  for  creditors,  A.  aent  in  a  dsim  to 
the  executor. 

Held,  that,  as  against  the  real  estate,  A.'b  dain 
could  not  be  barred  within  twelve  yeeM.—Warhwit^ 
V.  Stephana,  oh.d.  xbk.,  j.— 43  Oh.  D.  39;  59  L.  J. 
Oh.  109 ;  61  L.  T.  609. 

See  also  Oosts,  20 ;  MABBisn  Woxur,  8  ;  PaAcna, 
45. 

LITERARY  INSTITUTIONS  AOT.— See  Oompast,  40. 

LOOAL  GOVERNMENT:— 

1.  Building  line  —  Unfiniahed  houaea  —  PMc 
Health  Act,   1888  (51   A  52  VSeL  c  62),  a.  S.- 

A.  began  to  erect  the  front  main  wall  of  a  new  faome. 

B.  had  at  that  time  raised  the  front  main  wall  of  a  honsB 
which  he  was  building  on  the  same  side  of  the  aama 
street  to  a  height  of  five  inches  above  the  gtoni 
The  two  houses  were  more  than  300  feet  apar^  thtie 
being  no  other  house  between  them.  The  front  atsis 
wall  of  A.'s  house  was  six  feet  nearer  to  thensd 
than  that  of  B.*s  house. 

Held,  that  A.  had  not  erected  any  part  of  a  ham 
beyond  the  front  main  wall  of  the  house  on  either  ridi 
within  section  3  of  the  Public  Health  Act,  1888.- 
Bavenathorpe  v.  Local  Board  ofHinchdife,  a.iu».-t4 
a  B.  D.  168;  59  L.  J.  M.  a  19;  61  L.  T.80. 

2.  Building  wUhoui  approval  of  board-^DemaUiM* 
-^Notice-^PuhUc  SeaUh  Act,  1875  (38  ft  39  Faic 
55),  s.  158.— A  local  board  cannot,  under  aectioa  158  of 
the  Public  Health  Act,  1875,  pull  down  baSMiap 
erected  without  their  approval  until  it  has  givea  ths 
building  owner  notice  of  its  intention  to  paO  ^^ 
down. 

Cooper  V.  Wandaworth  Diatriet  Board,  U  W.B. 
646, 14  0.  B.  N.  S.  180,  and  Maatera  v.  Pofdgjpocl  LeatU 
GoverntMnt  Boards  9  Ob.  D.  677,  27  W.  B.  W«.  !». 
approved.  ^  _, 

Judgment  of  the  Queen's  Bench  Division  aBaaet. 
^UopHna  v.  SmMwick  Local  Board,  ai.  4W-» 
Q.  B.  D.  712  ;  59  L.  J.  Q.  B.  250 ;  62  L.  T.  783. 

3.  Bye-law—Vitik  vires — New  alrett^Wi^y 
entrance-'Puhlic  HeMh  Ad,  1875  (38  ft  89  W  t 
56),  a.  157.— One  of  the  bye-laws  of  a  tooal  fcort 
which  had  been  allowed  by  the  Local  <^v«<^ 
Boaid,  provided  as   foUowa :—"  Every  person  «» 
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•hall  oonstraot  a  new  street  shall  piofide  at  one  end 
at  least  of  luch  street  an  entrance  of  a  width  eqnal  to 
the  width  of  snoh  street  and  open  from  the  ground 
npwaxds." 

Held,  that,  upon  the  right  oonstmotion  of  the  bye- 
law,  it  pre?ented  a  landowner  from  oonstmottng  a  new 
street  and  bnilding  npon  his  own  land  until  he  had 
proTided  an  entrance  to  the  new  street  of  the  requisite 
width  ;  and  that  the  bye-law  was  not  Mrd  virei^  but 
applied  not  merely  to  the  making  of  the  roadway,  with 
sewera  and  footpaths,  but  also  to  the  construction  of 
the  houses  on  each  side  and  the  gardens  attached  to 
them  ;  and  that,  if  the  landowner  could  not  provide 
the  requisite  entrance,  either  oTer  his  own  land  or  by 
arrangement  with  some  other  landowner,  he  could  not 
utilise  his  land  by  constructing  a  new  street  and 
building  houses  upon  it. 

Baker  ▼.  M<iyor  of  PorttmmUh,  25  W.  B.  677,  3 
Ex.  D.  4,  followed.— 'ZTsncion  Local  Board  t.  Pounce, 
OK.D.  NOR.,  Y.  377—43  Oh.  D.  682  ;  61  L.  T.  465. 

4.  Chuniy  council^  Coniagime  Dieeates  (AfUmdU) 
Act,  1869 — OontribuUonB  by  borough  authority — 
^cMon  to  recover  eontributime — Mandamus.  —  The 
plaintiffs,  as  the  local  authority  of  a  borough,  haying 
brought  an  action  against  the  defendants,  as  the  local 
authority  for'  the  county,  to  reooYer  the  proportionate 
amount  contributed  by  the  plaintifEs  between  the  years 
1869  and  1878  to  the  expenses  incurred  by  the  local 
authority  for  the  county  under  the  Oontagious  Diseases 
(Animak)  Act  of  1869. 

Held,  that  no  action  would  lie  against  the  defendant 
for  the  amount  claimed,  and  that  the  plaintiiEs'  remedy 
under  the  Act  of  1869  against  the  local  authority  for 
the  county  was  by  mandamua. — Sal/ord  {Mayor  of) 
T.  County  Council  of  Laneaihire,  o.a.  661 — 25  Q.  B. 
D.  384. 

5.  County  council — Joint  committee — Maintenance 
of  huildinge^Local  Government  Act,  1888  (51  &  52 
Vict,  6.  41),  s.  80  (4).^The  standing  joint  committee 
of  a  quatter  sr^i-ionB  and  county  council  has  exdusive 
control  of  buildings  used  for  quarter  sessions,  or  for 
the  accommodation  of  Justices  out  of  session,  or  their 
clerks,  or  by  the  police.  All  questions  as  to  the  main- 
tenance or  repair  of  such  biddings  must  be  deter- 
mined by  the  Joint  committee,  and  the  county  council 
must  raise  such  sums  as  the  Joint  committee  may  in 
their  discretion  think  it  necessary  to  expend  on  the 
building.— >^a)  parte  Somereetehire  County  Council, 
a^D.— 58  L.  J.  Q.  B.  513. 

6.  County  council — Contagioue  Diseaeee  {AnimaU) 
Act,  1878  (41  A  42  Vict.  o.  Uy^Local  Government 
A^  1888  (50  &  51  Vid.  c.  41),  «.  28.— A  county 
council,  as  the  local  authority  for  carrying  out  the 
proTisions  of  the  Oontagious  Diseases  (Animals)  Act, 
1878,  appointed  an  executiTe  committee,  who  had 
delegated  to  a  sub-committee,  as  authorised  by 
schedule  6  (5)  (6),  the  exercise  of  powers  under  that 
Act.  Subsequently  an  Order  in  Oouncil  was  issued, 
calling  upon  the  local  authorities  to  take  steps  against 
rabies  under  the  powers  given  them  by  the  Act,  and 
the  executiTe  committee  hereupon  issued  regulations 
against  rabies  on  their  own  authority,  for  breach  of 
which  regulations  the  appellant  had  been  fined. 

Held,  that  the  executive  committee  had  the  right  to 
issue  such  regulations,  since,  in  delegating  their 
powers  to  a  sub-committee,  they  had  in  no  way  parted 
with  their  original  powers  as  local  authority.— >BtrfA  ▼. 
Oarhe,  q.b.d.  655—25  Q.  B.  D.  391 ;  59  L.  J.  M.  0. 
120. 

7.  County  coundl^Street — Paving  expenees — Main 
roada — Highwaye  Amendment  Ad^  1878,  m.  13,  15 — 
Local  Government  Act,  1888,  a.  11,  Bub'Bection$  1,  2.— 
The  county  oouncil  of  the  county  is  liable  to  the 
local  board  of  an  urban  sanitary  district  fox  the  costs 


of  the  maintenance  and  repair,  and  reasonable  im- 
profement  connected  with  the  maintenance  and  repair, 
of  paved  or  pitched  crossings  over  what  are  *'maln 
roads"  within  the  meaning  of  the  Highways  and 
Locomotives  Act,  1878,  and  if  the  local  board  alter 
the  flagging  or  pavement  of  the  footways  in  the 
streets  of  the  town,  the  county  council  is  liable  for 
the  cost  of  such  alteration,  if  it  be  a  reasonable 
improvement^  and  if  there  be  any  dispute  as  to  the 
reasonableness,  such  dispute  is  to  be  settled  by 
arbitration  of  the  Local  Government  Board. —  fVar^ 
mineter  Local  Board  v.  WiUe  County  Oouncil,  a.B.D. 
671—59  L.  J.  a  B.  434 ;  62  L.  T.  902. 

8.  DiBtrietrate — Improvement  rate^^Special  Xcfs— 
J'ublic  Health  Act,  1875  (38  ft  39  Vict,  c  55),  as. 
207,  211.  —  Improvement  commissioners  were  em- 
powered by  special  Acts  to  levy  a  rate  not  exceeding 
Is.  in  the  pound  on  the  annual  value  of  all  houses, 
buildings,  and  hereditaments  within  the  town  of 
Oambridge,  for  the  purpose  of  oertain  specified  im- 
provements. When  the  spedal  Acts  were  passed  the 
colleges  at  Oambridge  were  not  liabliB  for  the  improve- 
ment rate.  After  the  passing  of  the  Public  Health 
Act,  1875,  the  commissioners,  acting  as  an  urban 
sanitary  authority,  assessed  the  appellant  railway 
company  at  the  full  net  annual  value  of  its  land  and 
property  for  the  purposes  of  the  special  Acts  and  of 
the  Public  Health  Act,  1875. 

Held,  that  the  rate  to  be  levied  under  the  special 
Acts  was  not  a  ''rate  in  the  nature  of  a  general 
district  rate  leviable  throughout  the  whole  of  the 
district"  within  section  207  of  the  Public  Health  Act, 
1 875,  and  that,  as  regards  the  rate  to  be  levied  under 
that  Act,  the  appeHants  were  liable  to  be  rated  at 
only  one-fourth  of  the  net  annual  value. — Great 
Eastern  BaUway  Co,  v.  Cambridge  Improvement 
Commiiiioneraf  q.b.d.— 61  L.  T.  243. 

9.  MarheU  and  Faire  Act,  1887  (50  &  51  Vict.  c. 
27),  a.  4 — Weighing  machine — Highway^-Nuieance — 
Infunetion, — ^The  plaintiffs,  the  market  authority 
under  the  Markets  and  Fsirs  Act,  1887,  provided  a 
weighing-machine  for  cattle  in  a  market-place  which 
consisted  of  two  strips  in  the  town  separated  by  the 
highway.  The  defendants  interfered  on  the  ground 
that  the  market-place  was  a  highway  dedicated  to  the 
use  of  the  public,  subject  only  to  the  right  of  the 
owner  of  the  soil  or  his  lessees  to  hold  markets, 
and  was  vested  in  the  defendants,  as  the  urban 
authority,  and  that  the  proposed  machine  would  be  a 
public  noisance,  and  interfere  with  their  rights  in  the 
highway  and  with  the  public  right  of  passage. 

Held,  that  section  4  of  the  Markets  and  Fairs  Act, 
1887,  was  imperative,  and  the  market  authority  was 
bound  to  provide  a  weighing-machine  for  the  market, 
which  must  be  a  permanent  structure  and  not  a  mov- 
able machine,  and  that  the  defendants  must  be 
restrained  from  interfering  with  the  plaintiits.^ 
Macintoeh  v.  Bomford  Local  Board,  oh.d.  xjlt,  j. — 
61  L.  T.  185. 

10.  Penatty^Offlcer-^"  AUoufanoe'^-^Town  derk 
-^adicitor^PuUic  HeaUh  Act,  1875  (38  k  89  Vict. 
c.  55),  M.  189,  193.— The  defendant  was  deik  to 
an  urban  sanitary  authority  at  a  fixed  salary. 
After  the  fixing  of  the  defendant's  salary  the 
sanitary  authority  promoted  a  sewage  scheme,  in 
connection  with  whioh  a  large  amount  of  extra  labour, 
which  was  not  in  contemplation  when  the  defendant's 
salaryjwas  fixed,  was  thrown  upon  him.  On  the  com- 
pletion of  the  works  the  authority  resolved  that  he 
should  be  paid  a  sum  of  money  for  his  services  in  con- 
nection with  the  scheme. 

Held,  that  the  defendant^  in  accepting  the  money, 
did  not  render  himself  liable  to  the  penalties  imposed 
by  section  193  of  the  Public  Health  Act,  1875,  on 
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offloen  or  aerrants  of  local  aaihoriti««  aooeptiog, 
aiider  ooloar  of  their  office  or  employment,  any  fee  or 
reward  other  thaa  their  proper  wagaa,  salaries,  or 
allowancea. 

8enibUt  ^e  word  '*  allowances  "  in  section  193  of 
the  Pablio  Health  Act,  1875,  inclades  extra  payment 
for  extra  yrotl^r^Edwardi  t.  Salmon^  c.a.  166 — 23 
Q.  B.  D.  531 ;  58  L.  J.  Q.  B.  671. 

11.  Sanitary  eoopensei^^Oharge  on  land — Regiitra^ 
<ton— Mandamus— iV(2ie  Health  Act,  1875  (88  A  39 
Vict,  c.  65),  $.  ^51 — Land  Charges  Regiatration  Act, 

1888  (51  <6  52    Vict.  e.   51),   m.   4,   10 Expenses 

incurred  in  respect  of  premises  by  a  local  authority  in 
carrying  out  the  provisions  of  the  Public  Health  Act, 
1875,  for  the  repayment  of  which  the  owner  of  the. 
premises  is  liable,  are,  by  section  267  of  that  Act, 
made  "  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred.*' 

Held,  that  such  charges  are  not  **  land  charges  '* 
within  the  meaning  of  the  Land  Obarges  Registration 
Act,  1888,  and  do  not  require  registration. — Reg,  t. 
HoU,  Q.B.D.  236-^24  Q.  B.  D.  178 ;  59  L.  J.  Q.  B. 
113;  62L.T.  117. 

12.  Street  —  Apportioned  expcMes  —  "  Owner  " — 
Validity  of  notice-^ Receiver  appointed  in  action — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  as.  2, 
4,  150.^-A  receiver  of  rents  and  profits  appointed  iu 
an  action  is  not  within  the  term  "  owner  *'  in  section 
4  of  the  Public  Health  Act,  1875.— Bacup  (Corpora- 
tion of)  ▼.  /Smif^.— OH.D.  CHI.,  J,  697—44  Oh.  D.  395  ; 
59  L.  J.  Oh.  518. 

12a.  Street-^Lighting  ecopensei — General  expen»e§ — 
Railway^Puhlic  Health  Act,  1875  (38  &  39  Vict.  c. 
65),  B».  161,  211,  229,  230,  276.— An  order  was  madis 
by  the  Local  GoTcmment  Board  under  section  276  of 
the  Public  Health  Act,  1875,  which  directed  that  the 
provisions  of  the  first  paragraph  of  section  161  of 
that  Act  (which  gifes  powers  to  urban  authorities  for 
lighting  the  streets  in  their  diatricts  with  gas)  should 
be  in  force  within  certain  contributory  districts  of  a 
rural  sanitary  authority,  and  the  rural  sanitary 
authority  should  be  invested  with  the  powers  of  an 
urban  sanitary  authority  ''under  those  provisions." 
The  rural  authorities  iaaued  their  precept  under  aec- 
tion  230  for  payment  of  the  expenses  of  the  lighting. 
A  railway  company,  having  property  in  one  of  the 
contributory  districts,  contended  that  they  ought  to 
be  assessed  under  section  211  at  one-fourth  only  of 
the  rateable  value  of  their  property. 

Held,  that  the  expenses  were  general  expenses,  and 
not  special  expenses  under  section  229. 

Held,  also,  that,  on  the  true  construction  of  the 
order  of  the  Local  Government  Board,  it  did  not 
invest  the  rural  authority  with  the  powers  of  the  urban 
authority  as  to  rating,  and  they  were  only  entitled  to 
issue  the  precept  under  their  ordinary  powers;  and 
that,  therefore,  the  railway  company  must  be  rated 
at  tiie  full  rateable  value  of  their  property. — Lan- 
cashire and  Torhihire  Bailway  Co.  v.  Bolton  Union 
A$$e$tmeni  Committee,  o.a.— 28  Q.  B.  D.  555;  58 
L.  J.  Q.  B.  266 ;  61  L.  T.  782. 

13.  Street — Paving,  Ac. — Expenaee^Chargeonland 
^Redrictive  eovenant—PuUie  ffeaUh  Act,  1875  (38  ft 
39  Viet.  c.  55),  as.  4,  150,  257,  276.— The  charge 
upon  premises  for  expenses  for  improvements  created 
by  section  257  of  the  Public  Health  Act,  1875,  is  a 
charge  upon  the  whole  proprietorship  of  the  land, 
and  not  merely  a  charge  upon  the  estate  in  fee  simple. 

Premises  subject  to  a  restrictive  covenant  against 
building,  which  become  liable  to  such  a  charge,  may, 
for  the  purpose  of  satisfying  the  charge,  be  sold  free 
from  the  covenant. — Tendring  Guardians  v.  Dowtan, 
OH.D.  BTi.,  jr.  653—59  L.  J.  Oh.  528  ;  62  L.  T.  805. 


14.  Strset-^Paving,  Ac  —  ET^enses  —  m^hnf- 
Additional  landr-Puhlic  HeaUh  Act.  1875  (38  A 39 
Vict.  c.  55),  Si.  4,  150,  257.— Where  a  street  hu  bm 
formed  by  an  old  footpath  and  by  strips  of  la&d  newly 
added  to  it,  and  the  old  footpath  was  reptinUel^ 
the  parish,  the  frontagers  are  liable  to  pay  tbe 
expenses  incurred  in  improving  the  whole  atnei 
under  section  150  of  the  Public  Health  Ast,  IS75.- 
Evans  v.  Newport  Urban  Sanitary  Authoribf,  0.1.01 
400—24  Q.  B.  D.  264;  59  L.  J.  M.  a  8;  61 LT. 
684.  I 

15.  Street-^Paving,  Ac-^Bxpenses^SaU  0/  pre- 
perty  be/ore  notice— Public  HeaUh  Ad,  1875  (S8  i 
39  Vict.  c.  55),  a.  150.— In  January,  1883,  a  local 
board  passed  a  resolution  to  pave  a  street,  sad  ia 
May,  1883,  a  notice  was  served  on  P.  requiring  Itia 
to  carry  out  the  works.  P.  bad  been  the  owner  of 
the  whole  of  the  land  on  which  the  street  wu 
formed,  but  in  April,  1883,  he  had  sold  the  property 
to  A. 

Held,  that  A.  was  not  liable  for  the  paving  expeuei. 
Wallsend  Local  Board  v.  Murphy,  q.b3.->61  L.  T. 
777. 

16.  Street^Tramway-^Pating-^Right  of  roai 
authority  to  alter  pavement  —  Difference  hdwm 
company  and  road  authority — Re/ereneeto  arMraiiea 
^Injunction^Tramways  Act,  1870  (33  A  34  VkL 
c.  78),  a.  83.— The  defendants,  who  were  the  road 
authority,  gave  notice  to  the  plaintiib,  a  tzanviy 
company,  of  their  intention  to  re-lay  the  whole  of  tk« 
roadway  of  certain  streets,  along  which  the  plaintift' 
tramways  were  laid,  including  the  part  between  the 
tramway  rails,  with  a  particular  kind  of  ptfemant, 
and  for  this  purpoae  to  take  up  the  exiating  paveaeat 
The  plaintifib  objected,  and  brought  an  aetioa  for  an 
injunction  to  restrain  the  defendants  from  interfadng 
with  the  pavement  between  and  contiguooa  to  their 
tramway  raila  until  the  matter  in  differaaee  had 
been  settled  by  a  referee  nominated  by  the  Boaid 
of  Trade  under  section  33  of  the  Tramwaya  Act, 
1870. 

Held,  that,  as  the  defendants  were  acting  nndn 
the  general  powers  vested  in  them  aa  road  anthority 
of  altering  and  improving  the  raads,  section  33  wai 
not  applicable,  and  an  injuaotion  could  not  be 
granted. 

Reg.  V.  Croydon  and  Norwood  Tramways  Co.,  35 
W.  E.  299,  18  Q.  B.  D.  39,  di«tinguiahed.-flHWirf 
Trams  and  Carriage  Co.  v.  Bristol  (Mayor  of\,  ca. 
693—59  L.  J.  Q.  B.  441. 

See  also  Elbotion  Law,  2  ;  Justiob  of  thb  PiacIi 
la ;  Limitations,  Statutbsof,  8  ;  Mxraopoua  mxAsi- 
KRHT  Acts,  3 ;  Poob  Batb,  3. 

LOOKE  KING'S  AOT.— See  Hortqaob,  24. 

LONDON  AGENT.— See  Ooars,  21 ;  SoLicnoa,  5. 

LORD    OAIRNS*   ACT.— See  DAMAaaa,  4;   Light,  5; 

NUISANOB,    2. 

LORD    ST.    LEONARDS'   ACT.— See    BxnoiWr  «» 
Lambs  Olausbs  Consoiidateoh  Aor,  7. 

LORD  TENTERDENS  ACT.— See  Oompant,  18. 

LOTTERY.— See  Ookpany,  16. 

LUNACY  :— 

1.  Asylum—Ohaplain— Pension— Lvnaiic  AtnUm 
Act,  1853  (16  A  17  Ftcf.  c.  97),  a.  57.— A  chaplain  rf 
a  lunatic  asylum,  appointed  under  the  Lnnattf 
Asylums  Act,  1853,  is  an  officer  of  the  s^lw, 
although  he  does  not  reside  therein  or  give  hia  wkolt 
time  to  the  duUes  of  hia  office  therein,  and  ai  ai 
officer  of  or  in  the  aaylnm  he  ia  qualified  to  recdia  * 
superannuation  allowance,  under  the  57th  aeotion  af 
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the  Aot,  if  the  Tidton  in  their  diaoretlon  think  right 
to  giant  him  Buoh  allowanoe.— iSe^.  t.  Hereford 
County  Oounedf  a«B.D.  775. 

2.  Judgtnent — Charging  order — Fund  in  court. — 
A  fund  was  standing  in  the  books  of  the  Faymaster- 
Genend  of  the  Ohaaoerj  Division  to  the  credit  of  P., 
"apenon  of  nnsonnd  mind."  A  Judgment  creditor 
of  the  Innatio  applied  for  an  order  charging  the  fand, 
aod  a  Jndge  at  chambers  ordered  that  "  so  much  of 
the  defendant's  interest  in  the  fund  so  standing  as 
aforesaid  should  stand  charged  with  the  payment  of 
the  •  •  .  amount  due  on  the  judgment  as  the 
Lords  Justices  sitting  in  ijunaoj  might  deem  applic- 
able to  payment  of  the  judgment  debt" 

Held,  that  the  proper  form  of  order  upon  such  an 
applioation  was  to  make  an  order  charging  the  fund, 
or  such  part  of  it  as  the  jndge  should  think  fit,  and 
that  the  judge  had  no  jurisdiction  to  lea?e  it  to  the 
discretion  of  the  Lords  Justices  sitting  in  Lunacy  to 
say  how  much  should  be  so  charged. — ffome  ▼. 
PoutUain,  q.b.d.  240—23  Q.  B.  D.  354 ;  58  L.  J.  Q.  B. 
418 ;  61  L.  T.  510. 

See  also  AnioinsTBATioN,  7,  17  ;  OoMTaAOf,  5,  7 ; 
DiTOHCB,  10 ;  Lands  Olausbs  Coi^boltdation  Aor,  7  ; 
PniifciPAi.  AMD  8dbbty,  2. 

HAINTENANOE.~See  Attachxbnt,  3;  Divobob,  11 ; 
HusBAKB  AND  WiPB,  2, 5 ;  In7Ant,  4 ;  Scotland,  Law 
of,  5  ;  Tbostbi,  5a ;  Will,  43. 

HALIOIOUS  INJUEIBS  AOT.— See  Justxob  of  thi 
Pbaob,  5. 

MALICIOUS  PBOSBOUTION  :— 

Beaeonahle  and  probable  cause — JuiHce  of  ihe  Peace 
— Search  toarrani-^Orimincil  Law  Amendment  Act^ 
1886  (48  it  49  Viet  e.  69),  s.  lO.-^udgment  of  the 
Queen's  Bench  Di?iBion  (reported. 37  W.  U.  736) 
afOnned. — Lea  w,  Gharrinyion^  ca. — 23  Q.B.D.  372  ; 
58  L.  J.  Q.  B.  460  ;  61  L.  T.  450. 

MANDAMUS, — See  Banxbb,  2  ;  Eoglbsiastioal  Law, 
1 ;  JusTioB  of  thb  Pbaob,  8 ;  Liobnsbd  Housb,  7 ; 
Looaxi  Gotbbnxbnt,  4,  11 ;  Mbtbopous  Manaobxbnt 
Acts,  4. 

MANDATOEY  INJTJNOTION.— See  Light,  3. 

HANOB.— See  Oopthold,  8 ;  iNOLOsxrBB;  Inooxi  Tax,  4  . 

MANSION  HOUSE.— See  Sbttlbxbnt,  2a. 

MABQABINB  AOT.— See  Aduitbbation,  1. 

HABINE INSUBANGE,— See  Oabbibb  ;  Inbubanob,  4~ 
6 ;  Pbactiob^  44. 

HABKBT:— 

DiiturhaMd—Baie  of  animaU  out  of  market^ 
PencUty, — ^The  AbergaTcnny  ImproTcment  Oommis- 
sioners  were  by  private  Acts,  incorporating  the 
Markets  and  Fairs  Glauses  Act,  1847,  anthoriEed  to 
set  np  a  market  and  to  take  tolls  for  animals  sold  there, 
tolls  and  penalties  being  imposed  on  all  persons 
selling  such  animals  wiUiin  the  district,  except  in 
their  own  dwelling-houses  or  shops  or  premises  in 
their  own  occupation.  The  defendiant,  an  auctioneer, 
held  sales  of  such  animals  in  a  field  in  his  own  occu- 
pation. 

Held,  that  this  did  not  constitute  a  disturbance  of 
the  market^  though  it  would  have  been  otherwise  but 
for  the  special  Acts,  as  the  defendant's  conduct  would 
have  been  a  disturbance  of  an  ancient  market.— uiier- 
^avenny  Improvement  Oommienonera  t.  SPraker^ 
OH.D.  XJEK.,  J.  158—42  Ob.  D.  83 ;  58  L.  J.  Oh.  717 ; 
60  L.  T.  756. 

See  also  Looal  Ootbupcint,  9. 


MAEEIAGE. — See   Lboitixaot  Dbolabation  Act,   1 ; 
Will,  8,  21,  58. 

MABBIED  WOMAN:— 

1.  Adminieirairiay^Betainer'^Loan  hy  wife  to 
huehand — Deaih  of  huehand  inieMte  and  insolvent — 
Adminietration  of  huiband*»  eetate  —  Married 
Women's  Property  Ad,  1882  (45  &  46  Viet.  e.  75),  s. 
^--Judicature  Act,  1875  (38  &  39  Viet.  c.  77),  t.  10. 
—A  married  woman  advanced  money  to  her  husbaud 
for  the  purposes  of  his  business.  The  husbaud  died 
intestate  and  insolvent  without  repaying  the  advance, 
and  the  wido^  became  his  administratrix.  An  action 
was  brought  by  creditors  for  the  administration  of  the 
husband's  estate.  The  widow,  as  administratrix, 
received  considerable  personal  estate  of  her  husband, 
and  claimed  to  retain  out  of  the  balance  in  her  hands 
the  amount  of  her  advance  to  him.  On  a  summons  in 
the  administration  action  for  payment  of  the  balsnce 
into  court, 

Held,  that  the  widow,  as  administratrix,  was  entitled 
to  retain  out  of  the  balance  of  the  personal  estate  the 
amount  of  the  advance  made  by  her  to  her  husband. 
— In  re  ifoy,  Crawford  v.  May^  oh.d.  nob.,  j,  765. 

2.  Equiiytoeeaiement—Waiver^Election^Deed-^ 
AcknowledgmenL— In  1866  A.,  who  was  a  married 
woman  and  one  of  the  presumptive  next  of  kin  of  a 
lunatic,  in  consideration  of  money  advanced  to  her 
husband,  and  of  a  covenant  by  B.  to  repay  to  her  on 
the  lunatic's  death  two  sums  of  £400  and  £500,  with 
interest  on  the  former  amount,  for  her  separate  use, 
Joined  with  her  husband  in  assigning  to  B.  her  pro- 
spective shaie  in  the  lunatic's  estate,  the  husband 
covenanting  for  a  good  title  and  for  further  assurance. 
The  interest  on  the  £400  was  paid  tUl  the  lunatic's 
death  in  1881,  but  not  afterwards.  In  a  suit  to 
administer  the  lunatic's  estate  A.  was  declared  one  of  the 
next  of  kin.  In  1883  A.,  being  then  the  administratrix 
of  the  lunatic,  acknowledged  the  deed  of  1866  before 
commissioners.  Part  of  the  lunatic's  property  had 
been  lent  on  the  security  of  real  estate. 

Held,  (1)  that  the  deed  of  1866  was  void  against  A., 
and  could  not  be  confirmed  by  her ;  (2)  that  A.  had 
not  elected  to  take  under  the  deed,  nor  waived  her 
equity  to  a  settlement.— 2>rttiM  y.  WiUeni,  ilb.  (Ir.)— 
23  L.  B.  Lr.  436. 

3.  Separate  eetate — Contract — Married  WommCs 
Property  Act,  1882  (45  A  46  Viet.  c.  75),  s.  1  (3).— 
An  action  of  contract  against  a  married  woman  under 
section  1  (3)  of  the  Married  Women's  Property  Act, 
1882,  is  answered  if  it  appears  that,  at  the  time  of 
entering  into  the  contract^  the  married  woman  had 
not  any  separate  property  which  she  could  reasonably 
be  supposed  to  have  intended  to  bind. 

A  maxried  woman  was  entitled  to  the  income  of 
certain  stock  for  her  separate  use  without  power  of 
anticipation.  At  the  time  of  entering  into  the  contract 
sued  upon,  she  had  spent  all  the  income  then  accrued 
in  clothing  for  herself  and  her  children. 

Held,  that  it  was  unreasonable  to  suppose  that  the 
wife  intended  to  bind  the  clothing  by  her  contract. — 
Leake  y.  Driffield,  a.B.D.  93—24  Q.  B.  D.  143 ;  59 
L.J.  Q.  B.  89;  61  L.  T.  771. 

4.  Separate  estate — Contrad^Damages^Agreemmt 
for  lease^Married  Women's  Property  Act,  1882  (45 
A  46  Viet.  c.  75),  i.  1  (2).— In  1876  A.,  a  married 
woman,  agreed  to  grant  a  lease  to  B.,  when  he  should 
have  buUt  a  house  on  the  land,  with  an  option  of  buy- 
ing the  freehold.  In  1877  B.  assigned  the  agreement 
to  D.  by  way  of  mortgage.  In  1878  A.  oonreyed  the 
land  to  B. 

Held,  that  section  1  (2)  of  the  Married  Women's 
Property  Aet,  1882,  is  not  retrospective,  and  that 
A«'a  breaoh  of  oontraot  did  not  bind  her  aepaiate 
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aetate.— Z)aWc«   ▼.    Stanford,     oh.d.     mk.,    jr.— 61 
L.  T.  234. 

5.  deparaie  e$iaU — Contingent  tith — Spea  suooea- 
aionia—- Jforriec;  Women*$  Property  Ad,  1882  (45  & 
46  Ftd.  c.  67),  a.  5.— J.  S.  by  hla  will  left  property 
to  truateea  npon  triut  for  hia  daughter,  E.  B.,  for 
life,  with  an  tdtimate  remainder,  upon  failure  of  laaue 
of  E.  B.,  to  *'  auch  peraon  or  peraona  aa,  at  the  time 
of  the  failure  of  the  preceding  truat,  would  be  my 
next  of  kin  and  entitled  to  my  peraonal  estate  under 
the  atatutea  for  diatribution  of  the  peraonal  eatate  o[ 
inteetatea  if  I  had  then  died  inteatate."  J.  S.  died 
in  1879 ;  E.  B.  died  in  1886  without  having  had  any 
iaaue.  E.  P.,  who  would  hate  been  one  of  the  next 
of  kin  of  J.  S.  if  he  had  died  at  the  aame  time  aa 
E.  B.,  and  who  waa  married  before  the  oommence- 
ment  of  the  Married  Women'a  Property  Act,  1882, 
made  her  will  in  1887,  and  died  in  1889,  leaving  her 
husband  her  aurviving. 

Held,  that  the  property  flrat  accrued  in  title  and 
intereat  to  E.  P.  on  the  death  of  E.  B.  in  1886,  and 
that  by  aection  5  of  the  aboTe-mentioned  Act  E.  P. 
waa  entitled  to  it  for  her  aeparate  uae,  and  that  it 
paaaed  by  her  will. 

Jn  ftf  Beaupri's  Trust,  21  L.  B.  Ir.  397,  diaaented 
from. — In  re  JPanona,  StockUy  t.  Parsona,  oh.d. 
KAY.,  J.  712—62  L.  T.  929. 

6.  Separate  estate — Evidence — Burden  of  proof  ^ 
Married  Womm'e  Property  Act,  1882  (45  &  46  Vict, 
c.  75),  a.  1  (3).— >In  an  action  againat  a  married 
woman  for  jewellery  aupplled,  the  Jury  found  that  abe 
had  purchased  the  gooda  *'  on  her  own  credit  for  her 
own  uae  aa  her  aeparate  eatate."  According  to  the 
evidence^  the  only  aeparate  eatate  ezistiug  at  the  time 
of  the  contract  waa  certain  other  jewellery  previoualy 
aupplied  by  the  plaintiffs  and  a  wardrobe  of  dreaaea, 
f  ura,  and  jacketa,  and  there  was  no  evidence  of  any 
aeparate  property  being  aubaequently  acquired  other 
than  theae. 

Held,  on  a  motion  for  judgment,  that  the  plain- 
tiffa  were  entitled  to  judgment,  on  the  ground  that 
auch  separate  property  waa  property  in  reapect  of 
which  the  married  woman  might  reasonably  be  deemed 
to  have  contracted  credit  within  the  meaning  of  the 
Mairied  Women's  Property  Act,  1882,  and  that  the 
worda  "  unleaa  the  contrary  be  ahown  **  in  aection 
1  (8)  only  admit  evidence  of  the  fact  of  there  being 
no  auch  aeparate  property  in  reapect  of  which  a 
married  woman  could  reaaonably  be  deemed  to  have 
contracted,  and  not  of  any  intention,  or  abaenoe  of 
intention,  of  the  married  woman  so  to  contract,  at  the 
time  of  making  the  contract  or  getting  credit. 

Leake  ▼.  Driffield,  38  W.  B.  93,  24  Q.  B.  D.  98, 
distiDguiahed.^-^onner  t.  Lyon,  q.b.d.  54. 

7.  Separate  estate — Judgment — Gamiahee  order — 
Belation  hack  of  Judgmeni^Ord,  41,  r.  3 ;  ord,  45, 
r.  I'-Married  Women* $  Property  Act,  1882  (45  &  46 
Viet.  e.  75),  e.  1.— The  plaintiff  in  1887  recovered 
judgment  against  the  defendant,  a  married  woman, 
in  the  form  laid  down  in  Scott  ▼.  Morley,  36  W.  B. 
67,  20  Q.  B.  D.  120.  On  the  23rd  of  July,  1889,  the 
defendant  obtained  a  Terdiot  for  £150  against  a  third 
peraon  for  malicious  prosecution,  and  the  judge  at  the 
trial  gave  judgment,  but  judarment  was  not  entered 
till  October.  On  the  Slst  of  July,  1889,  the  plaintiff, 
whose  judgment  remained  uneatiafled,  obtained  an 
oxder  attaching  the  £150  to  anawer  hia  judgment. 

Held,  affirming  the  judgment  of  the  Queen'a  Bench 
Diviaion,  that  the  order  was  rightly  made,  as  the 
plaintiff  had  obtained  a  "judgment'*  against  the 
defendant  within  the  meaning  of  ord.  45,  r.  1,  and 
the  £150  was  a  <'debt  owing"  to  the  defendant 
vrithin  that  cider. 

Held,  also,  tiiat,  by  ord.  41,  r.  3,  the  judgment, 


when  entered,  related  back  to  the  day  on  which  it  waa 
pronounced,  and  that  there  waa  a  debt  at  the  date  of 
the  gamiahee  proceedinga. — Holtby  ▼.  Bodgeon,  aA. 
68—24  Q.  B.  D.  103  ;  59  L.  J.  Q.  B.  46  ;  62  L.  T. 
145. 

8.  Separate  eetate^Judgment  againet  wife-^AcHon 
against  hushand'^Statute  of  Limitatianih-'Married 
Women's  Property  Ad,  1882  (45  <fe  46  Vid.  e.  75),  ai. 
13 — 15. — A  huaband  who  is  sued  for  the  ante-nuptial 
debta  of  hia  wife  la  entitled  to  the  benefit  of  the 
Statute  of  Limitationa  from  the  time  when  such  debts 
first  accrued  againat  her. 

The  plaintiff  having  reooTcred  judgment  againat  a 
married  woman  for  a  debt  incurred  by  her  before  her 
marriage,  and  auch  judgment  being  unaatLafiedbecauae 
she  had  no  aeparate  eatate,  aned  her  husband,  who 
had  received  property  from  hia  wife,  for  the  amount 
of  the  debt. 

Held,  that  the  action  was  not  barred  by  the  prior 
judgment  against  the  wife. — Beck  ▼.  Pieree,  ojl.  29 — 
23  Q.  B.  D.  316 ;  58  L.  J.  Q.  B.  516 ;  61  L.  T.  448. 

9.  Separate  estate — Restraint  on  anticipation — 
Judgment '-^  Costs — Execution — Oamishee  order  on 
trustee — Married  Women*s  Property  Ad,  1882  (45  & 
46  Vid.  c.  75),  s.  1  (2). — ^An  order,  with  ooata,  againat 
a  married  woman  auing  under  the  Married  Women'a 
Property  Act,  1882,  in  reapect  of  her  aeparate  property 
must  atate  that  the  costs  are  "  payable  out  of  her 
separate  property,  and  not  otherwise,"  and  execution 
must  be  limited  to  aeparate  property  not  aubject  to 
restraint  on  anticipation. 

Money  in  the  handa  of  a  truatee  for  a  married 
woman  in  respect  of  aeparate ;  property  aubjeot  to 
reatraint  on  anticipation,  and  accruing  due  after  a 
judgment  againat  her,  ia  not  liable  to  attachment  by 
the  judgment  creditor. — Oaitmoye  ▼.  Coiaon,  oh.d. 
CHI.,  J.— 58  L.  J.  Oh.  769. 

10.  Separate  eatate — Reatraint  on  anticipation — 
Life  eetate^Gift  over  ^  Forfeiture-^Mortgagc^A 
married  woman  entitled  to  a  life  interest  in  a  fund  for 
her  separate  uae  without  power  of  anticipation,  and 
with  a  gift  over  "  on  her  anticipating  "  the  income, 
assigned  her  life  interest  by  way  of  mortgage. 

Held,  that,  as  the  aaaignment  vraa  wholly  in- 
operative, the  married  woman  had  not  in  fact  antici- 
pated her  income,  and  therefore  her  life  intereat  had 
not  determined. — Frank  v.  JIftisaen,  oh.d.  nos.,  j.  425 
—43  Ob.  D.  630 ;  59  L.  J.  Oh.  404;  62  L.  T.  433. 

11.  Separate  estate^Bestraint  on  anticipation — 
Removal — Annuity —  Partnership —  Company — Pre- 
ference   shares— Conveyancing  Ad,   1881   (44  &  45 

Vid.  c.  39),  ss.  39,  69.— A  married  woman  vraa  entitled 
to  a  life  annuity,  with  restraint  on  anticipation, 
charged  on  a  thitd  share  of  a  partnership.  It  was 
proposed  to  convert  the  partnerahip  into  a  limited 
company. 

The  court  aanotioned  the  removal  of  the  reatraint  on 
anticipation  to  enable  the  annuity  to  be  released  on 
being  aatiafled  that  it  was  for  the  woman's  advantage 
to  receive  preference  shares  in  the  company  producing 
an  income  equal  to  the  annuity,  to  be  settled  on  her 
for  life,  with  a  reatraint  on  anticipation,  and  with  a 
power  of  appointment  on  her  death. — In  re  Millar, 
M.B.  (Jr.)— 25  L.  B.  Ir.  107. 

12.  Separate  eatate — Reatraint  en  anticipation-^ 
Second  marriage  —  Married  WcmerCs  Property 
Ad,  1882  (44  &  45  Vidi  c.  75),  aa.  IS,  19.— 
Section  IS  of  the  Mariied  Women's  Property  Act, 
1882,  by  which  a  woman,  after  her  marriage,  ia  made 
liable  in  respect  and  to  the  extent  of  her  separate 
property  for  all  debts  contracted  by  her  before  her 
marriage,  and  section  19,  by  which  a  reatraint  on 
anticipation  imposed  by  a  woman  in  a  aettlement  of 
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her  own  propertj  is  inyalid  against  debts  oontraoted 
bj  her  before  marriage,  refer  not  only  to  debts  oon- 
traoted by  her  while  a  feme  sole^  but  aUo  to  those 
contracted  by  her  under  the  powers  of  the  Act  during 
a  preTious  coverture. 

Judgment  of  the  Queen's  Bench  Di?ision  reyersed. 
—Jay  T.  Bohinion^  (ua.  560;  59  L.  J.  Q.  B.  867. 

13.  Separate  estate^  Restraint  on  anticipation'^ 
SetUement  —  After-acquired  property --^  Covenant  to 
itttlc-^A.  by  a  deed  appointed,  under  a  power 
contained  in  a  will,  that  after  her  death  the 
truetees  of  the  will  should  hold  her  share  in  certain 
real  and  personal  estate  as  to  £1,000  upon  trust  for  her 
daughter,  and  as  to  part  of  the  residue  in  trust  for 
Buoh  daughter  and  two  others  equally,  the  £1,000  and 
the  daughter's  share  in  the  residue  to  be  for  the 
letter's  separate  use,  and  her  receipt  to  be  a  sufficient 
discharge  as  each  sum  should  become  due,  and  not 
by  way  of  anticipation.  The  daughter  married  in 
1882,  and  ooTenanted  by  her  settlement  to  settle  the 
appointed  property.     A.  died  in  1889. 

Held,  that  the  restraint  on  anticipation  was  removed 
by  the  coTenant  in  the  settlement. —  Wood  v.  Hooper ^ 
CH.D.  xn.,Y.~61  L.  T.  197. 

14.  Separate  estate — Restraint  on  anticipation — 
Settlement-^In/ancy^Judgment^  Receiver — Married 
Women't  Property  Act,  1882  (45  &  46  Viet.  &  75),  as. 
1  (3),  19. — ^A  married  woman,  who  was  an  infant  at 
the  time  of  her  marriage,  was  then  entitled  to  a  fund 
for  her  separate  use,  and  to  freeholds.  After 
marriage,  and  while  still  an  infant,  she  contracted  a 
debt,  for  which  jodgment  was  ncoYered  against  her 
separate  estate.  After  contracting  the  debt,  but 
before  attaining  the  age  of  twenty-one,  a  post-nuptial 
settlement  was  made  of  all  her  property  for  separate 
use,  with  a  restraint  on  anticipation,  and  after  her 
death  for  her  husband  and  children.  The  settlement 
was  appioved  by  the  oonrt. 

Held,  that  the  settlement  was  valid  against  oredi- 
tor8»  and  that  the  Judgment  creditor  was  entitled  to 
a  receiver. — Hemingway  v.  Braithwaite^  q.b.d. — 61 
L.  T.  224. 

15.  Separate  estate—  Will — Power  of  appointment^ 
Married  Women's  Property  Act,  1882  (45  &  46  Vict. 
c.  75),  8S.  1  (1).  2,  5.— Section  1  (1)  of  the  Married 
Women's  Property  Act,  1882,  must  be  construed  with 
sections  2  and  5,  and  does  not  give  a  married  woman 
power  to  dispose  of  property  not  falling  within  either 
of  the  two  latter  sections. 

In  1863,  by  a  marriage  settlement,  the  wife's 
property  was,  in  default  of  issue,  limited  upon  trust 
for  the  wife  absolutely  if  she  survived  her  husband, 
bat  if  she  should  predecease  him  upon  such  trusts  as 
she  should  by  will  appoint,  and  in  default  of  appoint- 
ment for  her  next  of  kin.  In  1886  the  wife  made  a 
will  appointing,  if  she  should  die  during  coverture, 
the  fund  to  trusts  on  certain  trusts.  She  also 
bequeathed  to  the  trustees  on  the  same  trusts 
all  property  of  which  she  could  dispose  by  will. 
She  survived  her  husband,  and  died  without  having 
bad  issue. 

Held,  that  the  settled  property  did  not  pass  under 
the  will. 

Judgment  of  Kay,  J.,  affirmed.— ilfansySe^d  v.  Jfans- 
field,  In  re  Ouno,  aA.— 43  Oh.  D.  12. 

See  also  Administration,  18,  19,  25 ;  Oosts,  14 ; 
EviDSNOB,  3 ;  ExBouTOBS,  3  ;  Husband  and  Witb,  9  ; 
Sbttlbmbnt,  10 ;  Will,  55. 
MABSEUkLLING. — See  Adxinistbation,  20. 

MASTER  and  SERVANT  :— 

1,  Conspiracy  and  Protection  of  Property  Ad, 
1875  (38  &  39  Vict.  c.  86),  s.  7— Psrsisfoirf  /oUoising 
-^fiwention  of  lawful   act— *A.|  a  workman  on 


strike,  stood  as  a  picket  outside  a  certain  manufac- 
tory, and,  when  the  workmen  employed  in  the  place 
of  the  strikers  came  out,  followed  B.,  one  of  the  fore- 
men, down  two  streets.  A  crowd  also  followed  B. 
with  hostile  words  and  gestures. 

Held,  that  A.  was  properly  convicted  under  section 
7  of  the  Oonspiraoy  and  Protection  of  Property  Act, 
1875,  of  persistently  following  B.  from  place  to  place. 
—Smith  V.  ThmnasBon,  q.b.d.— 62  L.  T.  6S. 

2.  Contract^ Engaging  in  husinese — Injunction. — S. 
agreed,  in  writing,  with  B.  not  to  engage  in  a  similar 
business  within  half  a  mile  of  B.'s  premises  for  six 
months  after  leaving  the  same.  S.  left  B.'s  serrice 
and  entered  the  service  of  D.,  who  carried  on  the 
same  business  next  door  to  B. 

Held,  that  the  defendant  must  be  restrained  by 
injunction  from  entering  D.'s  service  for  six  months 
after  leaving  B.'s  servioe. — WattB  v.  Smith,  ch.d. 
KBK.,  j.»62  L.  T.  453. 

3.  Employers'  LiahUity  Act,  1880  (43  A  44  Vict, 
c  42),  s.  1  (4) — Conforming  to  order. — ^The  plaintiff 
was  employed  by  the  defendant,  the  owner  of  a  saw 
mill,  containing  saws  driven  by  steam  power,  and 
was  told  by  the  defendai^t's  foreman  to  out  some 
wood  in  specified  lengths  with  tbe  circular  saw. 
This  work  was  generally  performed  by  two  men,  one 
"feeding"  the  saw  and  the  other  taking  the  wood 
out  from  it.  A.  was  engaged  by  the  defendant  to 
attend  to  the  engine  and  boiler,  and  to  assist  generally 
in  tbe  saw  mill,  and  was  also  told  "  not  to  neglect  the 
engine."  At  the  time  in  question  the  plaintiff  was  at 
one  end  of  the  saw  frame  pushing  the  wood  through 
it,  and  A.  was  at  the  other  end  receiving  the  wood 
coming  out  from  the  saw.  Hearing  steam  blowing 
off,  A.  suddenly,  and  without  notice  to  the  plaintiff, 
let  go  the  wood  and  ran  to  the  engine-room,  where- 
upon the  wood,  becoming  unsteady,  shook  the 
plaintiff's  hand  against  the  saw,  which  cut  and  in- 
jured his  fingers. 

Held,  that  the  plaintiff  was  not  entitled  to  recover, 
on  the  ground  that,  although  the  injury  was  caused 
by  "the  act  or  omission "  of  A.  in  learing  the  saw 
without  notice  to  the  plaintiff,  there  was  no  evidence 
that  such  act  or  omission  was  "done  or  made  in 
obedience  to  any  rule  or  bye-law  of  the  employer, 
or  to  instructions  by  any  delegate  of  his.—  Whatley  v. 
BoUoway,  q.b.d.— 62  L.  T.  639. 

4.  Emphyere  LiaWity  Act,  1880  (43  k  44  Vid. 
&  42),  9.  1  {Z)'^Conforming  to  or der^ Negligence — 
Contributory  negligence, — A  workman  sought  to 
recover  compensation  from  his  employer  under  section 
1  (3)  of  the  Employers'  Liability  Act,  1880,  for  injury 
caused  by  reason  of  the  negligenoe  of  a  person  in  the 
service  of  his  employer,  to  whose  orders  the  plaintiff, 
at  the  time  of  the  injury,  was  bound  to  conform,  and 
did  conform,  it  being  aUeged  that  the  injury  resulted 
from  his  baring  so  conformed.  It  appeared  that  on 
a  certain  morning  the  plaintiff  was  ordered  to  do  a 
piece  of  work  by  S.,  a  carpenter  in  the  serrice  of  the 
defendant.  The  plaintiff  was  bound  to  obey  the  orders 
of  S.  as  to  what  work  he  should  do,  but  S.  had  no 
authority  to  specify  any  particular  place  where  the 
work  should  be  done.  In  the  evening  the  plaintiff 
was  working  overtime  at  the  piece  of  work  in  a  shed 
which  was  his  usual  place  of  work.  S.,  in  stacking 
timber  in  the  same  shed,  negligently  let  fall  a  beam 
which  injured  the  plaintiff. 

Held,  that  the  injury  did  not  result  from  the 
.  plaintiff  having  conformed  to  any  order  to  do  a  por- 
tioular  piece  of  work,  and  that  he  was  not  entitled  to 
recover. 

DecUion  of  the  Divisional  Oourt  (38  W.  R.  658,  24 
Q.  B.  D.  568)  affirmed.— iSfiouNlsn  v.  Boynef,  o.^  744 
—25  Q.  B.  D.  193;  59  L.  J.  Q.  B.  325. 
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5.  Emphyera*  LiahUity  Ad,  1880  (43  <fe  44  Vid. 
e.  42),  a.  1  (1) — Negligence-^  Defective  machinery.-^ 
The  fact  of  a  machine  being  dangerous  to  the  work- 
man whoee  dutj  it  is  to  use  it,  although  it  is  per- 
fectly eflectlTe  for  the  purpose  for  which  it  is  used, 
is  '*  a  defect  in  the  ooncUtion  of  the  machinery  *' 
within  section  1  (1)  of  the  Employers'  Liability  Act, 
1880,  which,  when  combined  with  negligence  on  the 
part  of  the  employer,  entitles  the  workman  to  re- 
cover damages  in  an  action  brought  under  that  sub- 
section. 

WaUh  ▼.  Whiteley,  86  W.  B.  876,  21  a  B.  D.  371, 
explained.— if or^on  ▼.  Huiehins^  a.B.D.  412— -69  L.  J. 
a  B.  197. 

6.  FaUe  impriaonment — Auault-^Scope  of  employ^ 
men^.— A  servant  of  a  company  having  been  directed 
to  exclude  the  public  from  the  inclosed  portion  of  a 
street,  which  was  being  repaired  by  the  company 
under  a  private  statute  empowering  the  company  to 
exclude  the  public,  and  imposing  a  fine  for  resisting 
its  servantp,  forcibly  prevented  the  plaintiif  from 
driving  into  the  inclosure,  and  caused  him  to  be 
arrested. 

Held,  that  the  company  was  not  liable  for  damages 
for  the  plaintifTs  arrest. — Barry  v.  Dublin  UniUd 
TrumivayM  Oo,^  q.b.i).  (Jr.)— 26  L.  B.  Ir.  150. 


7.  Negligence — Oonirihutory  negligence— Voluntary 
risA;.— Where  a  workman  is  engaged  by  an  employer 
to  do  work  which  the  employer  has  contracted  with  a 
third  person  to  do  on  the  premises  of  such  third  per- 
son, and  the  work  is  dangerous  without  help,  it  Is  not 
the  duty  of  the  third  person  to  furnish  such  help. 

The  maxim  Volenti  non  fit  injuria  considered. 

Judgment  of  the  Oourt  of  Appeal  affirmed. — Mem- 
hery  v.  Chreat  Western  Railway  Co.,  h.l.  146 — 14 
App.  179 ;  68  L.  J.  H.  L.  663  ;  61  L.  T.  666. 

8.  Negligence — Sud-oonfroctor.— J.,  a  workman,  was 
employed  with  others  by  H.,  a  builder,  in  carrying  out 
certain  works  which  H.  had  contracted  to  do.  Under 
the  contract,  L.,  an  ironfounder,  was  to  do  certain 
special  work  required  to  be  done  by  a  specialist  at  a 
price  to  be  paid  out  of  the  contract  price  for  the 
whole  work,  but  L.  paid  and  had  control  over  his  own 
workmen.  J.,  having  been  injured  by  the  negligence 
of  L.'8  workmen,  brought  an  action  for  damages 
against  L. 

Held  (dieeentiente  Fry,  LJ.),  that  L.  was  a  sub- 
contractor under  H.,  and  was,  with  his  workmen,  in 
the  employment  and  under  the  control  of  E.,  who  was 
accordingly  the  common  master  of  the  injuring  and 
injured  workmen;  that  the  case  was  governed  by 
Wiggett  v.  Fox,  4  W.  B.  254,  11  Ex.  832,  and  the 
action  could  not  be  maintained. 

Decision  of  the  Queen's  Bench  Division  affirmed. 

Abraham  v.  Reynolds,  8  W.  B.  181,  6  H.  &  N.  143, 
explained  and  distinguished. 

Per  Fry,  L.  J.,  L.  was  not  a  sub-contractor  under 
H.  ;  the  burden  of  proving  that  H.  had  control  over 
L.'s  part  of  the  work  and  over  the  workmen  engaged 
on  it  lay  upon  L.,  and  he  had  not  discharged  that 
burden ;  even  if  there  was  common  employment, 
there  was  no  common  master ;  and  the  case  was  not 
within  Wiggdt  v.  Fox,  and  the  defence  of  common 
employment  was  not  maintainable.^o/bAfiaon  v.  Lind- 
say, aA.  119—23  0.  B.  D.  608 ;  68  L.  J.  Q.  B.  681  ; 
61  L.  T.  864. 

9.  Truck  AdS'^WageS'^Payment  otherwise  than  in 
coin— 1  A  2  mil.  4,  c  37,  s.  1— Trudk  Ad,  1881  (50 
A  51  Vid,  c.  46),  M.  2,  6.— A.,  who  was  both  a 
licensed  victualler  and  a  brickmaker,  supplied  certain 
labourers  employed  by  him  at  brickmaking  vHth 
intoxicating  liquors,  debiting  them  with  the  price, 
which  was  Ss.  lOd,    On  the  same  day  in  his  public- 


house  he  handed  4s.  to  one  of   the  labouitn,  ik 
returned  him  two-pence,  and  4a.  was  deduotei  fmi 
the  labourers'  wages. 

Held,  that  A.  had  committed  an  offence  undsi  tk» 
Truck  Acts. — Gould  v.  Haynes,  a.B.D. — 59  L.  J.  ILC 
9  ;  61  L.  T.  732. 

See  also  Apprintiob  ;  ELionoN  lAw,  1,  IS  ;  Rinr 
WAT,  6 ;  Wbiosts  Axn  Mbasu&bs,  8* 

MBDIOAL  ACTS  :— 

General  Mffdieal  OouncU'-JurUdidianr^MeiM 
Ad,  1868  (21  &  22  Vid.  c  90),  s.  29.— The  defsod- 
ants,  the  General  Medical  Oounofl,  had  held)tn 
inquiry  into  a  charge  preferred  against  the  plaisHt, 
a  registered  medical  practitioner,  of  *'  infamous  coadiet 
in  a  professional  respect,"  the  partloulars  of  whUli 
charge  were,  that  the  plaintiil,  being  a  registoed 
medical  practitioner,  did  act  as  **  cover  of,"  or  by  Ui 
presence,  advice,  and  assistance,  did  ettid>le  H.,  n 
unqualified  person,  "  to  carry  on  the  business  or  pn- 
fession  of  a  medical  electrican,  and  to  practise  ss  if  he 
were  duly  qualified,  under  the  style  of  the  Msdisil 
Battery  Oo."  The  inquiry  resulted  in  the  defendnti 
finding  that  the  plaintiff  had  been  gaBty  of  the  aota 
charged  against  him,  and  the  defendante  oidsnd  the 
name  of  the  plaintiff  to  be  erased  from  the  registsr  of 
medical  practitioners.  The  oharge  against  the  pUfai- 
tifl  was  preferred  in  the  name  of  and  by  the 
Medical  Defence  Union,  which  waa  an  assodstloa 
incorporated  under  the  Ckimpaniea  Act,  1862,  ss  s 
company  limited  by  guarantee,  having  for  its  objsoli 
the  protection  of  the  interests  of  medical  praetitioaas, 
the  promotion  of  honourable  praotioe,  the  proseoafiioi 
of  unauthorized  practitioners,  and  the  defence  d 
members  of  the  association  where  prooedings  invdviag 
questions  of  professional  principle  were  bioaglit 
against  them.  By  the  articles  of  aasodatibo,  ths 
management  of  the  business  and  the  oontrol  of  the 
Medical  Defence  Union  was  vested  in  a  ooonoQ,  wfaioh 
was  thereby  authorised  to  exercise  all  powers  and  do 
all  acts  which  might  be  exeroised  or  done  by  the 
Medical  Defence  Union  in  general  meeting.  Tvo 
peisons  who  were  members  of  the  Hedioai  DefeooB 
Union  and  subscribers  to  its  funds  were  also  menhsn 
of  the  (General  Medical  Council,  and,  as  membsn  of 
the  (General  Medical  OouncQ,  were  present  at  ths 
inquiry  into,  and  adjudicated  upon,  the  oharge  agaimt 
the  plaintiff.  These  persons  were  not  msanbeis  of 
the  council  of  the  Medical  Defence  Union,  and  bad  is 
pecuniary  interest  in  the  sncoeas  of  the  aoeasatloa 
brought  against  the  plaintiff. 

Held,  that  the  cluuge  in  queetioa,  on  the  trae  coa- 
struction  of  its  terms,  amounted  to  a  ohaige  that  ths 
plaintiff  had  assisted  an  unqualified  peraon  to  pnetlos 
as  if  he  were  a  medical  practitioner  duly  qasJiflsd  to 
practise  as  such ;  that  the  charge  waa  thetefoie  oas 
which  the  defendants  had  power  to  deal  with,  aad  did 
in  fact  deal  with,  under  section  29  of  the  liediesl 
Act,  1868  ;  and  that,  as  the  defendants,  acting  kad 
fide  and  after  due  inquiry,  had  adjudged  the  pisIatiS 
guilty  of  infamous  conduct  in  a  professional  rsipsot, 
the  courts  of  law  had  no  Jurisdiction  to  review  their 
decision.  (2)  (Fry,  KJ.,  dissenting),  that  the  two 
persons  were  not,  either  actually  or  oonsCnotively, 
aoousers  or  ^uasi-prosecutors  in  the  charge  preCteMd 
against  the  plaintiff,  and  that  the  tribansl  whioh 
adjudicated  on  the  oharge  preferred  against  te 
plaintiff  was  a  tribunal  competent  to  do  so. 

Reg.  V.  AUan,  12  W.  B.  423,  4  B.  ft  &  915,  distin- 
guished. 

Judgment  of  North,  J.,  affirmed.  —  Xasioa  v. 
General  Medical  OauneO,  o.a.  304—43  Oh.  D.  SMj 
59  L.  J.  Oh.  253 ;  61  L.  T.  869. 

IfEETma.— See  Ookpaxit,  9,  14— 15b. 
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MBR0HANDT8B  MARK  :— 

1.  Sale  of  gocdB^Fahe  ducHpUon-^  Intent  to 
de/raud-^Merehandise  MarJce  Aet,  1887  (50  ft  51 
Vid.  e.  28),  8.  2  (1),  (2);  «.  3  (1)  (5).— B.,  a  mineral 
water  mannfaoturer,  made  use  of  certain  bottles,  the 
property  of,  and  moulded  with  the  name  of,  W., 
with  the  intention  of  selling  therein  mineral  water  of 
his  own  make  to  his  onstomers.  On  the  bottles  B. 
aiflxed  a  label  bearing  his  own  name,  and  he  sent  with 
the  bottles  an  inToioe  which  left  no  doubt  that  B.  was 
the  sender. 

Held,  that  B.  was  guilty  of  using  a  false  trade 
description  under  sections  2  and  3  of  the  Merchandise 
Marks  Act,  1887.— JFood  ▼.  Burgese,  (i.b.d.  331—24 
Q.  B.  D.  46 ;  69  L.  J.  M.  0.  11 ;  61  L.  T.  593. 

2.  Sale  of  goodie  MUdeicription-^Intent  to  defraud 
^Merchandise  Marhe  Act,  1887  (50  ft  51  Vid.  c 
28),  $,  2  (1)  (2).— The  defendants,  a  firm  of  gunpowder 
mauufaotnrers,  had  contracted  to  delifer  to  her 
Majesty's  GoYema.ent  a  large  amount  of  gunpowder, 
which  they  were  in  the  habit  of  manafaoturing  under 
the  trade  name  of  "B.  L.  G.  No.  4."  Being  pre- 
fented  by  an  explosion  from  manufacturing  the  re- 
quired amount,  they  imported  similar  gunpowder  from 
Germany.  This  they  placed  in  the  barrels  ordinarily 
supplied  by  the  GbTemment,  and  labelled  the  same 
"Ohilworth  Gunpowder  Co.,  Ltd.  R.  L.  G.  No.  4  "  ; 
and  so  dellTcred  them  to  the  Government.  Upon  an 
information  being  laid  against  them  under  the  Mer- 
chandise Marks  Act,  1887,  for  "having  unlawfully 
applied  a  false  trade  description "  to  the  said  gun- 
powder, tho  magistrates  found  that  the  name  of  the 
firm  had  been  placed  on  the  label  where  the  name  of 
the  contractor  was  required  to  be  inserted  by  the 
Government ;  that  there  had  been  no  intent  by  the 
defendants  to  defraud  the  Government  ;  and  that 
there  was  no  stipulation  between  the  parties  that  the 
gunpowder  to  be  supplied  should  be  of  English 
manufacture;  but  that  the  defendants  were  in  fact 
manufacturers  of  gunpowder,  and  the  gunpowder  so 
delivered  was  not  in  fact 'manufactured  by  them. 

Held,  that  the  magistrates  ought  to  have  convicted 
the  defendants,  under  the  Merchandise  Marks  Act, 
1887,  of  the  offence  of  applying  to  or  relling  goods 
with  a  false  trade  description  with  intent  to  defraud, 
as  such  a  description  as  was  attached  implied  that 
the  defendants  were  delivering  gunpowder  of  their 
own  manufacture  when,  in  fact,  it  was  not  such ; 
and  that  an  intent  to  defraud  under  this  Act  did  not 
necessarily  imply  an  intent  to  cheat  a  customer  as  to 
the  quality  of  the  goods  delivered,  nor  any  fraud  in  a 
pecuniary  sense,  but  such  intent  was  implied  from  the 
fact  that  the  manufacturer  or  vendor  supplied  some- 
thing else  than  that  which  the  customer,  from  the 
description  given  to  the  goods,  thought  he  was 
getting. — Storey  v.  Ghilworth  Gunpowder  Co.,  a.B«i>. 
204—24  Q.  B.  D.  90;  59  L.  J.  M.  0.  13;  62  L.  T.  73. 

HEHGER.— See  Mobtgaob,  3,  14 ;  Praotxob,  28. 

METROPOLIS  MANAGEMENT  ACTS:— 

1.  Building^FartywaU^Height^Story^  Metro* 
politan  Building  Act,  1855  (18  ft  19  Viet.  e.  122),  as. 
83,  85,  eehedule  1.— A  "  topmost  story  "  within  the 
meaning  of  rules  5  and  6  of  the  schedule  to  the 
Metropolitan  Building  Act,  1855,  need  not  necessarily 
be  contained  within  four  vertical  walls  ;  floors  or 
looms  inclosed  on  three  sides  by  vertical  walls,  and 
in  front  by  the  sloping  roof  of  the  house  are 
''stories"  within  the  meaning  of  the  schedule  and 
rules.— J^oo^  v.  Sodgion,  (I.B.D.— 25  Q.  B.  D.  160 ;  59 
L.  J.  Q.  B.  843. 

2.  Domestic  refuB&-^  Hotels  Refuse  of  furnace  used 
/'r  eledrie  lighting — Metropolis  Management  Act, 
W5  (18   ft  19    Vict,  c  120),  M.  125,  128.— Ashes 


and  dinkers  produced  in  the  furnace  of  bollen  used 
at  an  hotel  for  electric  lighting  and  for  working  lifts, 
pumping  water,  and  cooking  are  domestic  refuse, 
and  not  the  refuse  of  a  trade  manufacturer  or  busi- 
ness, and  consequently  the  vestry  is  bound  to  remove 
the  same  without  being  entitied  to  extra  payment. — 
8t.  Martin's  Vestry  v.  Gordon,  a.B.i>.— 62  L.  T.  836. 

3.  Street^Ohstruetion^BemMtdl^SeiMure  of  goods 
by  vestry'^Loeal  gavemmeni — 57  Geo.  3,  c.  as»to.,  s. 
65. — The  local  authority  having  the  control  of  the 
streets  and  public  places  in  the  metropolis  has  power, 
under  section  65  of  67  Geo.  3,  o.  zxiz.,  after  giving 
due  notice,  to  seise  and  detain  the  articles  therein 
enumerated  which  are  placed  by  any  person  in  any 
street  or  public  place  within  the  district  of  the  loctd 
authority,  even  if  the  person  so  offending  has  not  been 
convicted  of  the  offence  before  a  magistrate. 

Judgment  of  the  Queen's  Bench  Division  affirmed. 
-^Brackley  v.  Baitersea  Vestry,  o.a.  28—23  Q.  B.  D. 
486 ;  58  L.  J.  Q.  B.  591. 

3b.  Sireet^Ohstruetion^New  street -^  OonHnuing 
offence — Metropolis  Managemeni  Aet,  1855  (18  ^  19 
Vict.  c.  120),  s.  202— 3fefropo2ii  Management  Amende 
menMef,  1862 (25  df  26  Vict.c.  102),  s.  98.— The  appel- 
lants were  the  owners  of  a  road  which  had  been  recentiy 
laid  out  for  building  as  a  street  for  the  purposes  of 
carriage  traffic,  but  had  not  been  dedicated  to  the 
publia  The  road  communicated  with  a  thoroughfare, 
and  at  their  Junction  the  appellants  had  erected, 
without  the  consent  of  the  Board  of  Works  or  their 
successors,  certain  piers  and  gates  for  the  purpose  of 
excluding  the  public.  The  appellants  were  convicted 
and  fined  for  having  laid  out  a  road  or  way  for  build- 
ing as  a  street  for  the  purposes  of  carriage  traffic,  the 
same  not  having  an  entrance  of  the  full  width  of  such 
street  nor  being  open  at  both  ends  from  the  ground 
upwards,  contrary  to  section  98  of  the  Metropolis 
Management  Amendment  Act,  1862,  and  to  a  bye-law 
made  under  section  202  of  the  Metropolis  Management 
Act,  1855.  Subsequently  the  appellants  were  con- 
victed for  permitting  the  said  road  to  be  continued  so 
formed  and  laid  out  for  a  certain  number  of  days. 

Held,  that  no  new  street  laid  out  for  building  since 
the  passing  of  the  Metropolis  Management  Amend- 
ment Act,  1862,  should  have  barriers  across  it  to 
exclude  the  public  unless  with  the  consent  of  the 
Metropolitan  Board  of  Works  or  thehr  successors,  and 
that  the  appellants  had  been  properly  convicted  of  a 
continuing  offence. — Daw  v.  London  County  OouneUg 
(i.B.i>.— 59  L.  J.  M.  0. 112 ;  62  L.  T.  937. 

4.  Superannuation  allowanee — Discretion  of  vestry 
— Mandamus — Mdropolis  Superannuatian  AUowanees 
Act,  1866  (29  ft  30  Vict,  c  31),  ss.  1,  4.— A  metro- 
politan vestry  has  a  disoretioui  under  section  1  of  the 
Metropolis  Superannuation  Allowances  Act,  1866,  not 
only  to  grant  or  refuse  a  superannuation  allowance  to 
a  retiring  officer,  but  also,  as  to  the  amount  of  the 
allowanoe,  so  long  as  it  doea  not  exceed  the  icala 
prescribed  in  section  4. 

Beg.  V.  St.  Georgifs  {fiouthwarh)  Vestry,  36  W.  B. 
841,  19  Q.  B.  D.  533,  dissented  from. 

Decision  of  the  Queen's  Bench  Division,  38  W.  9. 
238,  affirmed.- iZs^.  v.£V.  Pancras  Vestry,  CA.  311— 
24  Q.  B.  D.  371 ;  69  L.  J.  Q.  B.  244  ;  62  L.  T.  440. 

See  also  Justiob  ov  thb  Piagi,  8. 

MILK^-See  AnuLnRATioN,  2 ;  Jusnoi  ov  thb  Pbaob,  9« 

MINEEALS.— See  Daxagbs,  2 ;  IirrBBX8T«  1 ;  Mobtoaobi 
12 ;  Raxlwat,  6. 

MISFEASANOE.— See  OoicpAirr,  9, 11. 

HISBEPBBSENTATION  :— 

1,  Oompany -^ Director^Ptospeetui'^EvideMS^ 
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KnowMge  of/raud.^Jn  order  to  auitain  an  aotion  of 
deceit  there  miut  be  proof  of  frand,  and  nothing  short 
of  that  will  sttffloe.  Fraud  is  proved  when  it  is  ahown 
that  afalee  lepreeentation  has  been  made  (1)  knowinglj, 
or  (S)  without  belief  in  its  trnth,  or  (3)  recklesslj, 
careless  whettier  it  be  true  or  false.  If  frand  be 
proved  the  motive  of  the  person  guilty  of  it  is  im- 
materiaL 

The  directors  of  a  tramway  company  issued  a 
prospectus  containing  the  statement  that  the  company 
had  the  right  to  use  steam  or  other  mechanical  power. 
This  was  untrue»  but,  under  the  droumstances  dis- 
closed, the  directors  were  considered  to  have  acted 
honestiy,  believing  that  the  feet  was  as  stated  by 
them.  An  action  was  brought  by  a  shareholder 
against  the  directors,  dalmiog  damages  for  the 
fraudulent  misrepresentations  contained  in  the 
prospectus,  on  the  faith  of  which  he  had  taken  shares 
in  the  company. 

Held,  that  the  aotion  must  be  dismissed. 

Judgment  of  the  Court  of  Appeal,  36  W.  B.  699, 
37  Oh.  D.  544,  reveraed,  and  Judgment  of  Stirling,  J., 
restored.— Dsrry  v.  Peek,  h.l.  83^14  App.  337 ;  68 
Im  J.  Oh.  864  ;  61  L.  T.  265. 

2.  Otmpany^Direekr^ProipeciuB —Promoter-^ 
OoiU-^SJiorthand  noUi^Ord.  58,  r.  4  ;  ord.  70,  r. 
1. — ^In  Older  to  maintain  an  aotion  of  deceit  the 
plaintilE  must  prove  actual  fraud  or  dishonesty  on  the 
part  of  the  defendant  Ui  making  the  statement  relied 
on  as  a  misrepresentation,  and  nothing  less  will 
suffice. 

Derry  v.  Peek,  38  W.  B.  33,  14  App.  337,  followed. 

B.  was  the  principal  partner  in  a  business  which 
was  to  be  turned  into  a  limited  company,  of  which  he 
was  a  promoter,  and  of  which  he  was  to  be  a  director 
as  soon  as  the  purchase  was  completed ;  the  pro- 
spectus as  to  the  company  contained  a  statement  that 
**  the  business  at  the  present  time  returns  a  net  profit 
of  over  seventeen  per  cent,  on  the  capital  employed." 
B.  did  not  see  the  prospectus,  as  issued,  before  it  was 
issued,  but  saw  and  corrected  two  drafts  of  it.  The 
truth  or  falsehood  of  the  statement  appeared  to 
depend  upon  the  doubtful  question  of  the  proper 
meaning  to  be  attached  to  tiie  words  "the  capital 
employed  "—that  is  to  say,  upon  the  amount  at  which 
such  capital  ought  to  be  taken— a  question  involfing, 
in  this  case,  somewhat  complex  calculations,  and 
depending,  to  some  extent,  on  mercantile  usage. 

Held  (reverting  the  decision  of  Kekewicb,  J.,  re- 
ported 37  W.  B.  430),  that,  even  if  the  statement 
had  been  false  in  fact,  of  which  there  was  no 
sufficient  proof,  the  plaintiff  had  failed  to  discharge 
the  burden,  which  lay  upon  him,  of  proving  that  it 
was  false  to  the  knowledge  of  the  defendant  so  as  to 
involve  dishonesty  on  his  part. 

When  the  case  was  decided  by  Kekewioh,  J.,  the 
dedsion  of  the  Oourt  of  Appeal  in  Peek  v.  Derry,  36 
W.  B.  899,  37  Ob.  D.  541,  not  having  been  reversed 
by  the  House  of  Lords,  the  law  was  understood  to  be 
that  it  was  not  necessary  for  a  plaintiff,  in  order  to 
suoeeed  in  an  aotion  of  deceit,  to  prove  actual  fraud. 
The  plaintiff  accordingly  did  not  press  that  part  of 
his  case,  and  the  Judge  did  not  dedde  the  question  of 
fraud,  but  dedded  Ui  favour  of  the  plaintiff  on  the 
ground  that  the  statement  was  untrue  in  fact,  and 
that,  though  the  defendant  may  have  believed  it  to  be 
true,  he  had  no  reasonable  grounds  for  such  belief. 
,  Held,  that^  as  the  pldntiff  might  have  insiBted  on 
presdng  the  case  of  fraud,  but  had  not  done  so,  he 
ought  not  now  to  be  allowed  to  put  the  defendant  to 
the  risk  and  expense  of  a  new  trial  upon  that  issue. 

After  the  order  of  the  Oourt  of  Appeal,  allowing 
the  appeal  and  dismissing  the  action,  with  ooets,  had 
been  passed  and  entered,  the  sncoesafol  appellant  ap- 
plied to  the  Court  of  Appeal  for  an  order  that  the 


costs  of  the  shorthand  notea  of  tlie  evideisi  tte 
at  the  trial  of  the  action,  and  of  the  transeripti  oilht 
Judgments  of  the  Iiords  in  Derry  v.  Psil,  niglit  ^ 
allowed  on  taxation. 

Held,  that  the  court  had  no  JurisdiettoB,Btetta 
order  had  been  passed  and  entered,  to  slter  it  is  tke 
manner  sought^  the  order,  aa  passed  and  sstaad, 
having  expressed  what  it  was  the  intention  o(  tin 
Oourt  of  Appeal  to  order  at  the  time  the  ovd«  en 
made.— G^/osier  v.  BcUe,  ojl.  113—59  L.J.OlLa; 
62  L.  T.  305. 

See  also  Oompamt,  16a;  Pbikgipal  axd  Aann,  4; 
SooTLAND,  Law  op,  7 ;  Yshdob  aitd  PuaoaAsiB,  8. 

MISTAKEL  —  See    Tbadb-Mabk,    7  ;    Taufni,  U ; 
Yhnoob  and  Pubohasbb,  4. 

HOBTGAOB:— 

1.  AeooufU^ProftU-^Lieetued  Aonse— Mc  •/ &ar 
— Exdueitfe  supply.— In  an  action  for  aceooot  bf  • 
mortgagor  agidnst  a  mortgagee,  a  brewer,  who  hil 
gone  into  poeseesion  and  had  afterwards  sold  tti 
mortgaged  premises— a  pnblie*hoase— a  daeree  hd 
been  made  directing  (inlsr  alia)  **  an  aceouat  of  Oi 
rents  and  profits  of  the  mortgaged  preosisss  rsotifd, 
or  which,  without  wilful  default,  might  hif«  baa 
recdved,"  by  the  mortgagee,  and  also  diroettign 
inquiry  as  to  *^  the  profits  made  by  the  mortgsgse  is 
carrying  on  the  business  in  the  pleadings  msatinied," 
since  he  took  possession  of  the  mortgaged  pveniMi. 

Hdd,  on  further  consideration,  Ibat  the  pntti 
arising  from  the  supply  of  beer  by  the  moitgtgM  to 
persons  to  whom  the  mortgagee  had  let  the  pdiiis* 
house,  with  a  stipulation  that  they  were  to  tike  all 
beer  from  him,  were  not  **  proAta  of  tiie  mortgigd 
premisee,''  but  were  profits  of  the  oMrtM^* 
brewery  business^  which  was  not  in  any  way  esRisdos 
on  the  mortgaged  premises,  and  that  the  morfigsgte 
was  not  bound  to  account  for  aneh  profits;  hot  tM 
if  it  could  be  shown  that  the  mortgagee  ooold  hiia 
got  a  higher  rent  for  the  mortgaged  premisss  if  thsy 
had  been  let  free  from  the  stipulation  that  tiie  tsasati 
should  take  aU  beer  from  the  mortgagee,  the  noftfi- 
gor  would  be  entitled  to  relief  in  respect  of  the  diftr- 
enee  of  the  rents. 

Deddon  of  North.  J.,  aifirmed.— fFAOs  v.  GUg  ef 
London  Brewery  Oo.,  o.a.  82 — 42  Oh.  D.  287 ;  58 
L.  J.  Oh.  856 ;  61  L.  T.  741. 

S.  AUommeni  dauee^VdlidUy^Landhrd  estf 
tenant^BiU  of  $dle-^BiUe  of  8aU  Ad,  187S,  i.  6- 
Ord*  14. — ^An  attornment  dause  in  a  mortM*  of 
real  property  is  effectual  to  create  the  relatfoa  of 
landlord  and  tenant  between  mortgagee  and  mort- 
gagor, and  is  not  avoided  by  section  6  of  the  BOh 
of  Sale  Act,  1878,  exeept  as  regarda  the  power  of  dis- 
tress, which  would  otherwise  be  an  inddeat  of  tte 
tenancy. 

Therefore,  where,  by  a  mortgage'  deed,  the  sMrtgs- 
gor  had  attorned  tenant  to  the  mortgagee  at  a  rat 
equivalent  to  the  mortgage  interest^  and  tiiat  iatonrt 
was  in  arrear. 

Held,  that  the  mortgagee  was  entitled  to  oWsia 
judgment  under  order  14  in  an  action  lor  sjaotoMat 
against  the  mortgagor.— Ifufi^ortl  v.  OoOier,  oab. 
716—25  Q.  B.  D.  279. 

2a.  €fimMoreMon^Bearouh^e^ff^OeM9§emBkf 
Ad,  1881  (44  &  45  Vki.  o.  41),  i.  56.- Aa  adioa  w« 
brought  by  the  tranaferor  of  a  mortgage  sgdast  tta 


transferees  for  payment  of  the  oondderatioa-sMsaj 
for  transfer,  or  to  have  his  mortgage  and  other  deadi 
back  again.  The  plaintiff  and  the  defendsata  hd 
employed  in  the  matter  of  the  transfer  the  sasM  flm 
oi  solidtors,  who  were  then  in  good  credit.  Oa  tha 
20th  of  October,  1888,  the  plaintiff  ezeoated  tta 
transfer,  whksh  expressed  that  the  mousy  wss  psidf 
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mad  he  hmdad  llie  tiamf  or  and  tke  tiUa  deedi  to  tlM 
midton,  th«7  oadnrtekiiig  either  to  letam  Uea  or 
to  pay  the  money.  The  plaintiff  did  not  aeke  my 
inquiry  till  the  6th  of  Febnury,  1889,  the  toiidtort 
teUing  him  ao  mneh  notioe  waa  raqaired.  On  the 
S2nd  of  February  the  aolidtora  handed  over  the  deeda 
and  the  tranafer  to  the  defendanti.  On  the  15th  of 
Marah  the  aolidtora  filed  their  petition  in  bankmptey. 
The  defendanti  never  paid  the  money  in  caah  to  the 
aolidtora,  hat  th^  aet  off  in  their  hooka  part  of  a  anm 
owed  by  them  to  the  defendanta. 

Held,  (1)  that  there  had  been  no  negUgenoe  on  the 
part  of  the  plaintifi,  and  that  the  deed  was  an  eaeiow 
DDtil  the  defendanto  had  paid  the  money  to  the  aolid- 
tora in  eaah ;  (S)  that  the  defendanta  were  not  entitled 
to  aet  off  a  debt  dae  to  them  from  the  lolidtora. 

Oardcm  ▼.  t/omet,  30  Oh.  D.  S49,  diatingaiahed.— 
Ckmpe  V.  CoUfftr^  ch.d.  kat,  j.— 62  L.  T.  927. 

2b.  ContoUdaUon-^Smrdy.'-'Bj  a  deed  dated  the 
11th  of  Haroh,  1875,  O.  mortgaged  to  I.  oertain  real 
aatnte,  and  by  a  deed  dated  the  10th  of  December, 
1876,  O.  mor^^aged  to  L  oertain  Hadaon  Bay  aharea, 
and  b7  the  same  deed  A.  and  wife  mortgaged  to  I. 
oertdn  railway  aharea.  A.  and  wife  weie,  in  faet, 
anretiea  for  G.,  bat  that  faet  waa  not  diadoead  on  the 
deed.  O.  anbaaqnently  ezeoated  other  mortgagaa  of 
the  Hadaon  Bay  ahaiea  to  other  peraona,  indading  M. 
The  chief  clerk  f  oond  that  the  flnt  mortgagee  waa  I., 
and  that  he  waa  entitled  to  conaolidato  hia  mortgage 
of  the  11th  of  Marah,  1875 ;  that  the  aecond  mort- 
gagees were  A.  and  wife  to  the  extent  of  the  vdae 
realinedfromthe  raUway  shaiea  (which  had  gone  in  part 
payment  of  I.'a  aeonritiea  of  the  10th  of  December, 
1876),  and  that  the  other  mortgageoa  were  entitled 
anbjeot  to  those  prioritiea. 

Hdd,  on  a  anmmona  to  vary  the  certificate,  that  I. 
waa  entitied  to  conaolidato,  on  the  groond  that  the 
anretyship  not  being  disdoaed  1^  the  deed  of  the 
10th  of  December,  1876,  the  only  right  of  A.  and 
wife  against  the  troat  fand  waa  through  O.,  and  waa 
therefore  anbject  to  L's  righta  agdnat  G.— /n  re 
Toogoodf  0H.Dt  obi.,  j. — 61  L.  T.  19. 

3.  Covenant  —  Iniereii  — >  Judgment  — Merger.^^A, 
executed  an  instromeot  acknowledging  the  adTanoe 
from  B.  of  a  oertdn  sum  which  he  promised  to  repay, 
with  interest  at  18  per  cent,  per  annum,  by  monthly 
inatdments,  and  be  assigned  to  B.  by  way  of  security 
a  policy  of  insurance  on  his  own  life.  He  afterwards 
executed  a  similar  instrument  on  the  occasion  of  a 
further  advance,  the  interest  being  at  the  same  rate, 
but  the  monthly  instdmente  were  not  to  commence 
till  after  the  liquidation  of  the  first  debt.  B.  re- 
coTered  judgment  on  both  securities,  with  interest  up 
to  the  date  of  the  judgment 

Held,  that  the  coTenant  for  payment  of  interest 
was  merged  in  the  judgment  for  the  principd. — 
Arhvthnot  v.  Buhilall,  ch.d.  stl,  j.— 62  L.  T.  234. 

4.  Covenant — Intereit^Penonal  eitate^Arreare  of 
ifOereet-^Btatutee  of  Limitation  (8  <£;  4  Will  4,  c.  27, 
s.  42 ;  3  &  4  WiU.  4,  c.  42,  «.  3).— By  a  mortgage 
deed,  dated  in  1876,  the  mortgagor  assigned  to  the 
mortgagee  *%  reTersionary  interest  in  personal  estate, 
and  ooTsnanted  for  payment  of  the  prindpd  sum  and 
interest  thereon  at  fire  per  cent,  per  annum  on  a  day 
certdn,  but  there  was  no  coTenant  as  to  payment  of 
intereat  in  the  event  of  the  prindpal  sum,  or  any  part 
of  it,  remaining  unpaid  after  the  day  named  for  pay- 
ment. The  mortgagor  paid  a  sum  on  account  of 
pxindpd,  bat  no  interest  waa  ever  paid.  In  an  ection 
brought  by  the  trunsieree  of  the  mortgage  for  fore- 
closure, 

Hdd,  that  hiterest  waa  recoTcrable  aa  damages,  and 
moat  ba  oalcnlated  fnmi  the  dato  of  the  mortage 


at  i5  per  cent., 
-^Meiknh  ▼. 


waa  not  liadled  to  six  yean* 
,  onak  KAT,  9.  732. 

5.  CoMnonl— Sdioilor— uliMNoassr— (7oiAi.«-By  a 
mortgage  deed  made  between  two  mortgagors  and 
two  mortgageoa  (one  of  the  latter  bdng  a  aolidtor, 
and  the  other  an  auctioneer  and  vduer),  after  reciting 
that  the  mortgageea  took  orer  the  traaafera  of  certain 
mortgagee  at  the  requeet  of  the  meitgegora,  on  the 
terasa  that  they  should  adTaaoe  the  neceasaiy  money 
at  the  rate  of  M  10a.  per  cent,  per  annum*  and  that, 
on  the  other  hand,  they  should  be  entitled  to  make 
the  same  charges  and  receive  the  same  remuneration 
reapeetifely  for  all  bodneaa  done  by  them  respeetiTdy 
in  or  about  those  presente  aa  they  woold  have  been 
entitled  to  nrnka  and  recdve  if  they  had  not  been 
mortgageea,  the  mortgagors  covenanted  with  the 
mortgageea  to  pay  the  prindpd  moneys  stoted  to  be 
advanced  by  them  out  of  aoKmeya  belonging  to 
them  on  a  jdnt  account,  and  every  other  aum  which 
might  thereafter  be  advanced  or  paid  by  the  mort« 
gagees,  or  dther  of  them,  or  become  owing  to  them 
or  him  by  the  mortgagora,  or  dther  of  them,  with 
intoreet 

The  stamp  on  the  mortgage  deed  waa  auflldeat  to 
cover  a  further  £100.  On  taking  the  necounta  under 
a  toredcaure  order,  two  anma  charged  for  certain 
coata  incurred  by  the  mortgagora  to  the  aolidtor* 
mortgagee  after  the  date  of  the  mortgage  and  not 
connected  therewith,  and  a  aum  of  £6  6s.  remunera- 
tion pdd  to  the  auctioneer-mortgagee  for  vdaing  the 
property  on  the  ocoadon  of  the  mortgage^  were  dls« 
allowed. 

Held,  that  the  mortgage  waa  only  intended  to 
indude  sums  pdd  in  the  nature  uf  advances,  and  did 
not  Indude  future  coete  incurred  to  the  solicitor  with 
reference  to  other  mattera. 

Hdd,  also,  that  the  £5  6s.  could  not  be  dlowed  in 
the  abaenoe  of  spedd  contract. 

Decision  of  Kay,  J.,  affirmed.-^^sld  v.  Hophine, 
0.A.--44  Oh.  D.  624 ;  62  L.  T.  776. 

6.  EquOahle  mortgage^Tender^R^fuiat^DeHnme 
for  tiUe  d«s(}s.^-The  refusd  by  a  mortgagee  of  a 
proper  tender  of  the  money  due  to  him  doea  not 
entitle  the  mortgagor  to  an  action  to  recover  the 
deeds. 

It  is  now  the  practice,  in  relaxation  of  the  rule  in 
PoUhthwaite  v.  Blythe,  2  8w.  266,  where  a  proper 
tender  has  been  made  and  refused,  to  make  an  order 
giving  the  mortgagor  liberty  to  pay  into  court  a  stoted 
sum  suifloieut  to  cover  the  amount  of  prindpal, 
interest,  and  probable  eoste  of  suit,  and,  upon  such 
payment,  requiring  the  mortgagee  to  deliver  up  the 
title  deeds. 

ChiUon  V.  Garrington^  3  W.  B.  17,  248,  376,  16 
0.  B.  96,  730, 16  0.  B.  206,  explained.— BanA  q^  ^ctiP 
Bouth  WoUb  v.  O'Connor,  f.o.  466—14  App.  273; 
60  L.  T.  467. 

7.  Foree^ostifs  aaUon^^D^auU-^udgmoni—Per' 
§onal  judgmenU^Aeoount — Ord,  19,  r.  18  ;  ord.  27, 
r.  ll.-"On  a  motion  for  judgment  in  default  of 
defence  in  a  foreclosure  action,  the  pldntifl,  an  eqult- 
able  mortgagee  of  leaseholds,  asked  for  a  personal 
judgment  against  the  defendant,  the  mortgagor,  who 
did  not  appear,  for  the  amount  which  the  plaintifi 
alleged  by  his  stotement  of  claim  to  be  due  to  him,  on 
the  ground  that  the  defendant,  by  not  pleading,  had 
admitted  that  amount  to  be  due  to  him.  Thepldntiit 
had  not  by  his  statement  of  ddm  asked  for  a  persond 
judgment  agdnat  the  defendant. 

Hdd,  that  the  defendant's  admission  by  not  plead- 
ing could  only  be  tieated  as  made  for  the  purpose  of 
the  relief  asked  by  the  statement  of  claim ;  that,  as 
the  defendant  did  not  appear,  the  plaintiff  ooold  only 
have  such  relief  as  he  had  asked  by  hit  stotement  of 
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oUdm ;  and  that  an  acoonnt  must  be  directed  of  what 
was  due  to  the  p\9intxit.^FaUh/tdl  ▼•  WoodUy^  oh.d. 
NOB.,  J.  386—43  Oh.  D.  287 ;  69  L.  J.  Gh.  304;  61 
L.  T.  808. 

8.  Fmrtdowre  adim-^ParHei-'Trugtee—Ord,  16, 
r.  8. — ^In  a  foredoenre  action  a  mortgagee  defendant 
who  ia  a  trustee  of  the  money  secured  on  hie  mort- 
gage, and  who  has  become  bankrupt,  does  not  properly 
represent  his  eeHui  que  trust, — Francis  ▼.  Harrison, 
0H.D.  NOB.,  J.  829— -48  Oh.  D.  183 ;  59  L.  J.  Oh.  248  ; 
61  L.  T.  762. 

9.  Forsclosure—'B&ieiver — Possession, — In  an  action 
brought  by  brewers  for  foreclosure  of  a  mortgage  of  a 
public-house  of  which  the  mortgagor  was  in  posses- 
sion, a  reoeifer  and  manager  had  been  appointed  by 
order  on  interlocutory  motion  in  the  form  given  in 
Truman,  Sanbury,  A  Oo*  y.  Bsdgrave^  18  Oh.  D.  547. 
The  mortgagor  continued  in  occupation  of  a  part  of  the 
premises,  and  was  alleged  to  have  acted  in  a  manner 
which  interfered  with  the  proper  conduct  of  the 
business  by  the  receiTcr.  The  mortgagee  moved  for 
an  order  directing  the  mortgagor  to  give  up  posses- 
sion to  the  receiver,  and  restraining  him  from  remain- 
ing in  occupation  of  any  part  of  the  premises. 

Held,  that  the  mortgagee  was  not  entitled  to  such 
an  order  before  judgment. 

Eawkss  V.  HoUand,  W.  H.,  1881,  p.  128,  dis- 
tteguished. —  Taylor  v.  iSbper,  obcd.  nob.,  j.  —  62 
L.  T.  828. 

10.  Judgment^Eaeoution — Oroufing  crops — Beosiv- 
ing  order— Official  receiver.— On  the  18th  of  August, 
1887,  B.  executed  a  mortgage  to  A.  On  the  22nd  of 
August  he  executed  a  second  mortgage  in  favour  of 
his  bankers,  who  obtained  Judgment,  and  possession 
was  taken  by  the  sheriif.  On  the  2nd  of  May  a 
receiving  order  was  made  against  B.,  and  the  sheriif 
withdrew.  On  the  25th  of  June  the  bankers  took  pos- 
session under  their  mortgage,  and  arranged  that  the 
growing  crops  should  be  sold  without  prejudice  to  the 
rights  of  the  parties. 

Held,  that  the  bankers  were  entitled  to  proceeds  of 
the  sale  of  the  crops  as  against  the  ofBoial  receiver. — 
Ex  parte  Offlddl  Receiver,  In  re  Gordon,  q.b.d.,  bkot. 
—61  L.  T.  299. 

11. — Lease  by  mortgagor. — If  a  mortgagor  creates 
new  tenancies,  after  informing  the  mortgagee,  who 
makes  no  objection,  a  new  tenancy  is  not  created  as 
against  the  mortgagee.— Jn  re  O^Rowrke,  l.j.  (Ir.) — 
23  L.  K.  Ir.  497. 

12.  Power  of  sale— Sale  of  surface,  reserving 
minerals— %5  k  26  Vict,  c  108— iServics  of  petition 
on  mortgagor^ — Where  mortgagees  apply  to  the  court 
for  liberty  to  6oU,  with  a  reservation  of  the  mines 
and  minerals  in  the  land  sold,  the  mortgagor  must  be 
either  served  with  the  petition  or  made  a  co- 
petitioner.— /fi  re  EirsVs  Mortgage  Trust,  ch.d. 
NOB.,  J.  685. 

18.  Priority  —  Equitable  mortgage  —  Fraud  — 
Negligence— Tttle  deeds,  possession  of -^Legal  estate,— 
A  mortgagor,  not  acting  by  a  separate  solicitor,  pro- 
duced to  the  plaintifCs'  solicitors  a  forged  deed, 
which  purported  to  be  a  conveyance,  from  the  same 
grantors  of  property  in  the  neighbourhood  of  pro- 
perty to  which  he  had  already  shown  a  good  title, 
and  the  plaintifEs*  solicitors  made  no  req^ition  as 
to  the  identity  of  the  property.  The  mortgagor  sub- 
sequently mortgaged  the  same  property  to  the  de- 
fendants. Prior  to  both  these  mortgages  the  mort- 
gagor had  obtained  a  conveyance  of  the  equitable 
estate  from  the  owners  of  the  property.  The 
defendants,  who  had  possession  of  the  title  deeds, 
afterwards  obtained  a  conveyance  of  the  legal  estate 


from  the  owners  of  the  property,  all  partiM  te 
having  notice  of  the  plaintiffs'  mortgage. 

Held,  that  the  negligence  necessary  to  portpoK 
the  first  equitable  mortgagees  must  be  so  giMi  mts 
render  them  responsible  for  the  fraud  eonunitfced  as 
the  second  mortgagees. 

Held,  that  the  first  mortgagees  had  not  ben 
guilty  of  such  gross  negligence  as  to  be  postpoaedto 
ike  second  mortgagees. 

Held,  that  possession  of  the  title  deeds  oontend 
no  advantage  upon  the  second  mortgagees. 

Held,  also,  that  the  getting  in  of  the  legal  eitafei 
was  no  protection  to  the  second  mortgagMs,- 
Taylor  v.  Mussdl,  oh.d.  kat,  i.  663—62  L.  T.  m 

14.  Priority — Equitable  mortgage— Merger.^Ti,JLi 
under  two  deeds  of  conveyance  di^ed  1843,  wis  aeiaKi 
in  fee  of  the  lands  of  A.,  and  entitled  to  the  lesadMld 
interest  in  the  lands  of   B.  under  a  lease  of  Jose, 
1782,    at    a    rent    of    £221    10s.    9d.,   sobjeet  ■ 
to  part  of  the  lands  of  B.  to  annuities  of  £100  aid 
£200.    On  June  7,  1850,  D.  B.  mortgaged  A.  sod  a 
by  demise  for  £8,000|  and  covenanted  for  biaisel^hii 
heirs  and  assigns,  -  to  execute  all  further  ssniraom, 
not  only  for  assuring  the  lands  for  the  residiis  of  tiie 
term,  but  also  "  for  granting  the  fee  simple,  fonr- 
sion,  and  inheritance,  or  other  the  estate  or  intereitof 
D.  B.  in  the  said  hereditaments  "  to  or  hi  tniat  lor 
the  mortgagees.    In  1856  D.  V.  B.,  a  son  of  D.  £., 
purchased  the  reversion  in  fee  of  the  B.  lands,  nibjeet 
to  an  annuity  of  £240.    By  a  deed  also  in  185<  D.1L 
and  D.  Y.  B.  conveyed  the  lands   of  A.  sad  B, 
together  with  other  lands,  subject  to   the  ebsigii 
affecting  the  same,  to  the  use  of  D.  Y.  B.  for  lie, 
remainder   as    he   should    appoint,    with    altiflMto 
remainder  in  default  of  issue  to  D.  Y.  B.  abBolstelj. 
By  settlement  on  the  marriage  of  D.  Y.  B.  in  1867 
the  lands  were  settled  to  the  use  of  D.  Y.  B.  for  life, 
remainder  tu  his  male  issne  as  he  should  appomt,  ia 
default   of    appointment    remainder     to    the  aou 
successively  in  tail  male,  and  in  default  of  ims  nak 
to  D.  Y.  B.  absolutely.    £6,000  East  India  Stock,  part 
of  the  wife's  fortune,  was  Tested  in  trustees  oa  obd- 
dition  that  upon  D.  Y.  B.  paying  to  the  tmsteai  nol 
sum  as,  with  the  value  of  the  stock,  should  aoKNUttto 
£8,000,  the  trustees  should  sell  the  stock  and  infert 
the  proceeds  and  the  sum  to  be  added  by  D.  V*  ^ 
upon  an  assignment  of  the  mortgage  of  Jane^  IS50, 
to  be  held  to  the  extent  of  the  proceeds  of  the  itook 
upon  the  settlement  trusts,  and  as  to  the  reaidse  for 
D.  Y.  B.  absolutely.    In  1868  D.  Y.  B.  oootrihotod 
a    sum    of    £1,122   10s.,  which,    with  the  aom  of 
£6,877  10s.  realized  by  the  sale  of  ths  stock,  lai 
applied  ih  taking  an  assignment  to  the  tnutseo  of  the 
mortgage  debt.    In  1885  D.  Y.  B.  deposited  with  the 
Provincial  Bank  the  two  deeds  of  1843,  the  dsed  of 
conveyance  of  the  reversion  in  fee  of  B  and  the  deed 
of  1856  as  a  security  for  au  advance.    On  Dsoeobs 
7,    1886,   D.  Y.  B.  assigned   for  value  to  V.  the 
£1,122  10s.  contributed  by  D.  Y.  B.    A  notice  of  tUi 
assignment  was  in  1887  served  on  the  tniataeioftba 
settlement.    Notice  of  the  equitable  mortgage  to  the 
bank  was  not  given  to  the  trustees  until  IM, 

Held,  (1)  that  as  between  the  bank  and  V^  who  hid 
purchased  without  notice  of  the  bank's  olsisi,  V*  hid 
an  equity  superior  to  the  bank  as  to  the  £1,US  lOii 
and  was  enUtled  to  priority;  (2)  that  the  lasNbold 
interest  in  B.  was  noc  merged  in  the  fee  aiiaple*''^* 
re  Roche,  o.a.  (Ir.)— 25  L.  B.  Ir.  284 

15.  Priority— Registratioti— Incorrect  staiemMi  rf 
county  in  deed— Memorial, — An  incorrect  stateowatii 
the  operative  part  of  a  deed  as  to  the  coucty  in  vhieb 
the  lands  conveyed  are  situate,  although  the  pnp« 
county  is  named  in  a  recital|  and  although  thi 
memorial   accurately  follows  the  deed,  is  an  eov 
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whid  filiates  the  registratioit  and  postpones  the  deed 
to  a  subsequent  inoombrsneer  bj  duly  registered 
deed,  without  notiee.--i9NC{er  ▼.  CHllni,  k.r.  (Ir.)— 
S5  r«  S.  Ir.  S30. 

16*  PrioriUi^SMemaii^PfMer  of  appoitUmwP^ 
A,nmMit— Jointure— Oovmamt  for  Mf2e.— A  ooTenant 
In  a  moitgege  deed  that  the  mortgagor  has  a  good 
title  to  assign  "  free  from  inenmbranees,  save  and 
exoept**  a  speoiAed  anmuty,  glTes  no  priority  to  the 
somiiitant. 

If  the  donee  nnder  a  power  of  appointment  exer- 
ciMS  the  power  at  different  dates  for  different  objeots, 
the  charges  take  priority  in  order  of  date. 

A  Jointare  has  not  necessarily  priority  over  all  other 
estatee  under  a  settlement.— /n  re  Lord  Annaly^  l.^ • 
(It.)— -28  L.  R.  Ir.  481. 

17.  Beeeiver — Lfgal  mortgagee  in  poisestion — 
JudieaUm  Ad,  1873  (36  k  87  Vid.  c  66),  «.  26  (8). 
A  legal  mortgagee  who  has  gotfe  into  posseseion  of  the 
mortgaged  property  oannot  afterwards  go  out  of  poa- 
Beaeion,  nor  is  he  entitled,  as  of  right,  to  have  a  re- 
oeiTer  appointed. 

Maaon  ▼.  Wutoby,  84  W.  B.  498,  82  Oh.  D.  206, 
disonssed.— iVy^AsHcA;  t.  Williame,  ch.d.  nor.,  j.  61 
— 42  Oh.  D.  690;  69  L.  J.  Oh.  79 ;  61  L.  T.  799. 

18.  Seeeiver— Recovery  of  rent— Conveyancing  -4cf, 

1881  (44  ft  46   Vict.  e.  41),  s.  24  (3) A  mortgagor 

died,  baring  deTlsed  the  mortgaged  land  on  certain 
tniBts  ;  one  of  the  trustees  had  predeceased  the  teeta- 
tor,  and  the  other  disclaimed.  The  mortgagee 
appointed  a  receirer. 

Held,  that  the  receiver  could  sue  for  rent  in  the 
name  of  the  mortgagor's  heir-at-law  on  gifiog  him  a 
snfBoient  indemnity.— ^airAoJme  ▼•  Kennedy,  ^b.d. 
(Ir.)— 24  L.  B.  Ir.  498. 

19.  Bedempiion^'Exdueion  of  right-^Lifc  ineur* 
ance. — ^A.  mortgaged  his  reversionary  interest  in  land 
contingent  on  his  surviving  B.,  to  secure  an  advance 
of  £10,000.  The  mortgagees  were  to  effect  a  policy 
of  assurance  for  £34,000  on  the  life  of  A.  against 
that  of  B.,  and,  if  they  paid  the  premiums,  to  add 
them  to  the  debt.  The  policy,  in  the  event  of  A. 
predeceasing  B.,  was  to  belong  to  the  mortgagees 
absolutely.  On  A's  death  in  B.'s  lifetime,  A.'b 
administrator  brought  an  action  to  reedeem  the 
policy. 

Held,  that,  on  the  principle,  "Once  a  mortgage 
always  a  mortgage,"  the  condition  that  the  policy 
ahould  belong  absolutely  to  the  mortgagees  was  void, 
and  that  the  plaintiff  was  entitled  to  redeem  on  the 
usual  terms. — Marquie  of  Northampton  v.  Pollock, 
CX.D.  MOB.,  J.  346—62  L.  T.  313. 

20.  Redemption — Lose  of  mortgage  deed-^Indem" 
m%.— In  1867  M.  mortgaged  hia  life  interest  in 
certain  funds  subject  to  the  trusts  of  his  marriage 
settlement  and  three  policies  of  insurance  on  bis  own 
life.  In  1876  he  executed  a  second  mortgage  of  his 
life  interest  to  the  plaintifEs.  This  mortgage  did  not 
include  the  policies  of  insurance.  In  1886  an  action 
was  brought  by  the  plaintiffs  against  the  mortgagor 
and  H.,  the  legal  personal  representative  of  the  first 
mortgagee,  to  redeem  the  first  mortgage  and  foreclose 
the  mortgagor.  Pending  the  progress  of  the  action  it 
was  discovered  that  the  mortgage  of  1867  and  the 
policies  were  not  in  the  possession  of  H.,  and  an 
inquiry  was  directed  as  to  the  loss  of  the  documents, 
and  whether  any  and  what  indemnity  should  be  given 
in  respect  of  the  loss  in  case  it  should  be  found  that 
any  of  them  had  been  lost.  In  the  meanwhile  the 
plaintiffs  had  paid  into  court  the  amount  which  had 

'  been  certified  to  be  due  to  the  defendant  H.  under  the 
mortgage  of  1867,  and  for  H.'s  taxed  costs  of  the 
■etion.    The  chief  daikf  hi  answer  to  the  inquiry. 


found  that  the  mortgage  of  1867  and  the  policies  had 
been  lost,  and  he  alro  found  that  the  plaintiffs  were 
entitled  to  *'such  an  indemnity  as  will  equal  that 
which  the  insurance  company  may  require."  The 
plaintiffs  took  out  a  summons  to  vary  this  certificate, 
by  which  they  asked  that  the  whole  of  the  fund  in 
court  might  be  retained  until  further  order  by  way  of 
indemnity  to  them.  The  insurance  company  deoUned 
to  make  any  arrangement  with  regard  to|an  indemnity 
until  claims  should  be  made  on  the  policies. 

Held,  that  the  plaintiffs  were  entitled  to  a  bond  of 
indemnity,  to  be  given  by  the  defendant  H.  as  execu* 
trix,  the  bond  to  be  settled  in  chambers  in  case  the 
parties  differed,  and  that  they  were  also  entitled  to 
have  retained  in  court  the  sum  of  £100,  as  a  reason* 
able  sum  to  meet  any  possible  costs  that  might  be 
incurred  when  the  poUdes  should  become  claims.— 
OeddweU  v.  HiaithewB,  ch.d.  nob.,  j.— 62  L.  T.  799. 

21.  Redemption— 8nece$$ive  mortgagee — Oonveyane* 
ing  Ad,  1881  (44  &  46  Ft'd.  c  41),  s.  16— Con* 
veyancing  Ad,  1882  (46  (6  46  Vid.  e.  39),  i.  12.— The 
plaintiffs  in  a  foreclosure  action  were  first  and  third 
mortgagees^  the  second  mortgagee  was  entitled  to  a 
jointure  on  the  property.  There  were  also  subsequent 
mortgagees. 

The  court  made  an  order  giving  the  second  mort* 
gagee  six  months  to  redeem.  If  she  did  so,  the 
plaintiffs,  as  third  mortgagees,  were  given  three 
months  to  redeem  subject  to  the  Jointure,  with  a  third 
period  of  three  months  to  the  subsequent  mort* 
gagees. — Smithett  v.  Heekdh,  ch.d.  kob.,  j.  698*-44 
Oh.  D.  161 ;  69  L.  J.  Ob.  667 ;  62  L.  T.  802. 

22.  R/edemptUm'^Sueceuive  mortgagee^aeparoJte 
edatee—Rateabh  payment  to  flrd  mortgagee*— It  A. 
mortgages  D.  and  E.  to  B.,  and  afterwards  mortgages 
D.  to  0.,  and  B.  to  M.,  0.  and  M.  are  entitled  to 
insist  on  B.'s  debt  being  paid  rateably  out  of  the 
two  estates.— ^ooxm  v.  Berkeley  Mutual  Ben^ 
Building  Socidy,  oh.d.  kat,  j.— 69  L.  J.  Ob.  624 ;  62 
L.  T.  260. 

22a.  Bedemption  —  Tender  —  Intereet.  —  Kotwith- 
standing  default  in  payment  of  the  principal  money 
according  to  the  proviso  for  redemption,  the  mort- 
gagor is  entitled  to  redeem  without  giving  the 
mortgagee  six  months'  notice  if  he  pays  in  advance 
six  months'  interest  in  lieu  of  the  notice.-^  t/b Anson  v. 
Evane,  o.a.— 61  L.T.  18. 

23.  8(Ue  hy  mortgagee^  Particular  $ — Miedeecrip" 
tion — Oompeneation — Second  mortgage, — On  a  sale  of 
a  building  estate  by  first  mortgagees,  the  particulars, 
which  were  prepared  by  an  auctioneer  employed  by 
the  first  mortgagees,  contained  an  erroneous  statement 
that  the  roads  on  the  property  were  kerbed  and 
sewered,  and  the  purchaser  claimed  and  obtained 
compensation  in  respect  of  thiv  misstatement. 

Held,  that,  as  between  the  first  mortgagees  and  the 
second  mortgagees,  the  former  were  liable  to  the 
latter,  but  only  if,  and  so  far  as,  any  loss  had  been 
occasioned  by  the  misstatement ;  but  that  the  com- 
pensation allowed  to  the  purchaser  was  not  the  measure 
of  that  loss. 

Judgment  of  Kakewicb,  J.,  37  W.  &  490,  41  Ob.  D. 
673,  reversed.-^  Tom/in  y.  Luce,  ca.  323—43  Oh.  D. 
191 ;  69  L.  J.  Oh.  164;  62  L.  T.  18. 

24.  WiU— Exoneration— Locke  Kin^B  Ad— n  A  IS 
Vid.c  113,30  k 31  Vid.  c  69, 40  &41  Vid.  o.  34.— Tes- 
tator,  a  trader,  by  will  in  1886  gave  his  trade  property 
(which  included  real  and  leasehold  estate)  and  budness 
to  his  son,  subject  to  and  charged  with,  in  exoneration 
of  the  rest  of  bis  estate,  the  payment  of  all  debts  and 
liabilities  owing  at  the  time  of  testator's  death  in 
connection  with  his  trade.  Testator  included  in  this 
property  freehold  premises  situated  at  Acton  which  he 
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bad  pnrohafled  and  intended  for  his  bnsineaB  subject 
M  to  snob  estate  to  the  parobsse  or  other  moneys 
payable  in  respect  thereof  at  testator's  death. 

The  residue  of  testator's  real  and  personal  estate 
was  given  on  trust  to  convert  and  pay  thereout  debts 
other  than  those  thereinbefore  provided  for.  Testator 
at  his  death  owed  trade  debts  not  secured  by  mortgage 
and  private  debts  which  were  secured  by  mortgage  of 
the  real  and  leasehold  estates  used  in  his  bnuBiness, 
and  also  of  real  and  leasehold  estates  not  so  used. 

Held,  tbat  the  testator  had,  as  to  his  trade  debts, 
dearly  indicated  a  contrary  intention  within  the 
meaning  of  Locke  King's  Act  and  the  Amendment 
Acts,  and  that  it  must  be  implied  he  had  the  same 
intention  in  dealing  with  his  private  debts,  and  that 
the  mortgage  debts,  therefore,  were  primarily  payable 
out  of  the  proceeds  of  sale  of  the  residuary  real  and 
personal  estate.— Jia  re  NwUl,  Sohinaon  v.  NtvUl^ 
OH.D.  KAT,  J.— 59  L.  J.  Ob.  511 ;  62  L.  T.  864. 

See  also  BAmLBUPTor,  30,  31 ;  Bill  ov  Salb,  4,  7  ; 
BniLDDf  o  SooisTT,  3,  6,  6 ;  Ohabitt,  3 ;  Ohosb  nr 
Aotion;  Ooxpakt,  1,  7,  25,  30;  Contraot,  6; 
Costs,  13,  13a;  Insubanob,  3a,  6;  Limitatiozts, 
Statutbs  07, 8a,  10, 12 ;  Mabbibd  Wokan,  10 ;  Patbnt, 
1 ;  Pbaotiob,  19,  23 ;  Principal  and  Subbtt,  3 ; 
Scotland,  Law  op,  6 ;  Shippino,  20 ;  Solioitob,  8— 
10 ;  Tbustbb,  6,  6,  8 ;  Ybndob  and  Pubohasbr,  9  ; 
Will,  3,  31,  32. 

MOBTBCAIH.— See  Ohabitt,  3,  4;  Will,  32. 

MUNICIPAL  COEPOBATION:— 

L  XJltr^  vires — Certiorari — CotU, — A  rule  having 
been  made  absolute  for  a  o&rtiorari  against  a  munici* 
pal  corporation  to  bring  up  and  quash  certain  orders 
made  by  the  town  ooundl  for  iUegal  payments  out  of 
the  corporation  funds,  the  court,  on  a  separate  appli- 
cation against  the  members  of  the  town  council  who 
had  Joined  in  making  the  orders,  ordered  them  to  pay 
the  costs  of  the  oertioroH.— ^.  v«  ToIZs,  q.b.d.— 23 
Q.  B.  D.  483;  68  L.  J.  M.  C.  186  ;  61  L.  T.  258. 

2,  XJltrft  vires— Oonlraef—Paymsnl  otU  of  borough 
raU» — Burplua  fundi-'Munieipal  Oorparaiioru  Aci, 
1882  (45  A  46  VU^.  c.  50),  $$.  140,  143,  144— A 
munidpal  corporation  agreed  to  pay  to  a  railway  com- 
pany an  annual  sum  for  fifteen  years  in  consideration 
of  the  company  opening  a  bridge  for  foot  passengers  free 
of  tolL  A  local  improvement  Act  authorized  rates  for 
certain  purposes^  not  including  such  a  bridge,  and  con- 
tained a  provision  as  to  the  sarplos  from  rates 
resembling  the  provisions  of  section  143  of  the 
Municipal  Corporations  Act,  1882. 

Held,  (1)  that  the  corporation  was  not  entitled  to 
apply  the  proceeds  of  rates  to  payments  under  the 
agreement  with  the  railway  company,  nor  to  make 
rates  for  that  purpose,  nor  bind  the  surplus  of  future 
years;  (2)  that  the  agreement  was  not  illegal;  (3) 
that  there  must  be  a  declaration  that  the  corporation 
conld  not  pay  money  due  under  the  agreement  out  of 
the  borongh  funds,  nor  make  any  borough  or  improve- 
ment rate  to  provide  for  such  payment ;  and  (4)  that 
such  declaration  was  not  to  prevent  payments  out  of 
any  surplus  after  applying  the  funds  or  rates  to  the 
purposes  for  which  they  were  legally  liable,— ^<(omey- 
Gmsral  v.  Mayor,  &&,  of  Newooutle-upofi'Tyne,  o.a. 
—23  Q.  B.  D.  492 ;  58  L.  J.  Q.  B.  558. 

See  also  Disoovbbt,  8 ;  Elbotion  Law,  1—3  ; 
Pbincipal  and  Aobnt,  2. 

KATIOHAL  DEBT  ACT.— See  Banxbb,  2. 

KBCESSABIES.— See  Comtbaot,  5,  7. 


NEGLiaENCE:— 

1.    8ehool  ^  Aoddeni  to  ieholar -^  Negligence  of 
teacher — LiaMUy  of  wmmiUee   of  management. — 


The  plaintiff  was  a  scholar  in  a  Tolnntary  sohool,  tid 
the  defendant,  the  vicar  of  the  parish,  was  s&  o- 
offlcio  trustee  of  the  school,  and  one  of  ttie  ooauniktBi 
of  management.  The  plaintiff  sought  to  feoowi 
damages  for  personal  injuries  inflicted  upon  her  hj  i 
black-board  falling  from  an  eaael  and  striUng  te 
upon  the  head.  It  was  alleged  that  the  bosid  fiB 
owing  to  the  negligenoe  of  one  of  the  teaohsn.  Tk 
staff  of  teachers  was  appointed  by  the  comiaittse  of 
management,  but  was  not  otherwise  under  iti  oootnl 
Held,  that  there  was  no  evidence  of  negUgsaeeto 
go  to  the  jury ;  but  that,  if  there  waa»  the  deiandsat, 
as  one  of  the  committee  of  management,  wss  lisUt 
for  the  negligence  of  the  teacher  in  the  sohodL— 
Oriep  V.  Thomae,  q.b.d.— 62  L,  T.  810. 

2.  SolieUor'-ActUm  commenced  in  PdlaUne  OoeH 
-^Amount  reooverdhU  in  covnly  oo«f<— C^ib.— A 
solicitor  was  instructed  by  the  defendants  to  sob- 
mence  proceedings  against  the  owner  of  certata  pie- 
mises  to  reoover  the -amount  due  from  him  ss  tti 
frontager  in  respect  of  the  expense  of  repairing  a  roid 
upon  which  his  premises  abutted.  The  proossdiagi 
might  haye  been  instituted  in  the  ooonty  coorti  bit 
the  solicitor  commenced  them  in  the  Ghanoery  Oooit 
of  the  County  Palatine  of  Lancaster.  The  sotim 
was  dismissed  by  the  Yice-Ohanoellor,  and  Ui 
defendants  refused  to  pay  the  aolioltor^s  costi  npoa 
the  groand  that  he  had  been  guflty  of  negUgM 
in  not  oommendng  the  action  in  the  oonnty  oooit 

Held,  that,  as  the  ^oe-Ohancellor  of  the  Osoatj 
Palatine  had  no  Jurisdiction  to  inflict  any  peaalfy  m 
to  costs  upon  a  plaintiff  for  bringing  in  the  0>a$f 
Palatine  Court  an  action  which  might  have  bssa 
brought  in  the  county  courti  the  plaintiff  had  not  beta 
guilty  of  actionable  negligence  In  not  advising  tksk 
the  proceedings  should  be  commenced  in  the  canity 
court. — Barker  ▼.  Fleetwood  Improvement  Oomnih 
eionerif  (i.b.d.— 62  L.  T.  831. 

See  also  Buildino  Sooibtt,  3;  Loannoiis, 
Statutbs  op,  12 ;  Mabtbb  and  Sbrtant,  4,  5,  7, 8; 
MoBTOAOB,  13;  Bail  WAT,  6;  SAvncos  Bank;  Scot- 
land, Law  op,  5,  6  ;  Shipping,  2,  3,  7—17 ;  TburHi 
6—8. 

NEW  SOUTH  WALES,  LAW  of  :— 

1.  Crown  kmde — Bent — Appraieement — fisvMoa.— 
Under  the  New  South  Wales  Crown  Lands  Act,  IM, 
the  Minister  for  Lands  has  no  power  to  dstttmiae 
that  either  the  yearly  rental  or  the  jearly  license  fee 
in  respect  of  the  leasehold  and  reaomed  aisss  of  t 
pastoral  holding  shall  be  at  a  higher  rate  thsa  (bsft 
appraised  by  the  Local  Land  Board  under  ths  Afli. 
but  the  Minister  for  Lands  oan  remit  the  i^praiisBiiBt 
to  the  Local  Land  Board  for  revision.— ^Uwa  v. 
Bwm$,  P.O.— 15  App.  54;  59  U  J.  P.  C.  35 ;  61  L.  T. 
847. 

2.  Power  of  atlomey^Revoeation'-Dedaration  hf 
attorney. — A  general  verdict  against  a  bond  fdi 
purchaser  in  an  action  for  recovery  of  land  ii  joitiM 
by  evidence  that  the  defendant  had  eauie  to,  and  didi 
suspect  the  truth  of  an  attorney's  declaration  that  Jm 
bad  had  no  revocation  of  hie  power  by  death  or  other- 
wise.—If  tifuai  Provident  Land  Inveeting  and  BeOd- 
ing  Society  f.  MacmiUan,  p.c:— 14  App.  597;  $9L. 
J.  P.C.  22;  61  L.T.  486. 

NEWSPAPER.— See  Attaohmbnt,  2 ;  Disoovibt,  4,  7; 
EviDBNCB,  10 ;  Libbl,  2 ;  Pbaoticb,  3. 

NEW    TRIAL.— See   County    Doubt,    12;     Ldb; 
Pbaotiob,  41. 

NEXT  of  EIN.— See  Adxinistbation,  13a,  23 ;  Will,  33. 

NOTICE    of    ACTION. —  See    Countt    Ooubt,  7s; 

NuiiANOB,  2. 
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»OTIOK   to    QUIT,— See  Lakdlobd  akd  Twant.   1. 

NXTISANOB:^ 

1.  Jd/ac0iil  Jandotmier— 2*AM20i._Aii  ooonpler  of 
land  Ib  not  bonticl  to  ent  the  thittlee  thereon 
peviodioally,  so  as  to  prefent  them  ffom  seeding,  and 
being  blown  npon  the  land  of  another  person.— O^Zea 
▼•  fFalhmr,  q.b.d.  782—24  Q.  B.  D.  666 ;  69  L.  J. 
Q.  B.416;  62L.T.933. 

3,  Injundton  —  Damagei  —  JwriidUMon  —  Lord 
Oaimt'  Act  (21  &  22  Viet,  c  27),  b.  %^PMic 
Health  Act,  1876  (88  k  39  Viot.  c.  66),  i.  264— iVo«oe 
oy  action. — An  action  was  broaght  bond  fids  against  a 
rural  sanitarj  authoritj  for  an  injanotion  restraining 
the  defendants  from  oansiog  a  naisanoe  by  continuing 
to  discharge  sewage  into  a  rifer.  The  Jadge  thoaght 
thaty  ander  the  drcumstanoes,  an  injanotion  was  not 
then  necessary,  becaose  the  nuisance  was  not  likely  to 
xeoor  except  in  aa  unusually  dry  season.  He 
aooordingly  refused  an  injunotioni  but  awarded 
damages. 

Held,  that  the  Judge  had  power  to  award  damages 
instead  of  an  injunction,  although  there  had  been  no 
notice  of  acUon  under  section  264  of  the  Public 
Health  Act,  1876.— CAapwan  ▼.  Auckland  Guardiam, 
aA.— 23  Q,  B.  D.  294;  68  L.  J.  Q.  B.  604;  61  L,  T. 
446. 

S.  Infundion—DamageB'-'Paymmt  into  courts 
IHoconiinuaneo—OoiU^TaaxMon-^Ord.  22,  rr.  6,  7 
— Ord.  26,  r.  1. — ^In  an  action  for  an  injunction  and 
damages  for  a  nuisance,  the  plaintilE  moved  for  an 
interlocutory  injunction,  but,  the  defendants  having 
taken  steps  to  stop  the  nuisance,  no  order  was,  by 
consent,  made  on  the  motion,  except  that  the  costs 
were  to  be  costs  of  the  action.  The  defendants  by 
their  defence  denied  liability,  but  paid  money  into 
court  in  respect  of  the  claim  for  dmnageg.  The 
plaintifl  accepted  the  money,  in  satisfaction  of  his 
claim  for  damages,  and  wrote  that  he  should  discon- 
tinue the  action,  taJce  the  money  out  of  court,  and  tax 
his  costs.  The  plaintifE  then  took  out  a  summons  for 
taxation  of  his  costs  of  the  action,  and  the  defend- 
ants also  took  out  a  summons  that  the  plaintifl  do 
pay  them  their  costs  of  the  action,  including  their 
costs  of  the  motion  for  injunction,  such  costs  to  be 
taxed,  on  the  ground  that  the  plaintiff's  letter  was  a 
notice  of  discontinuanoe  of  the  action. 

Held,  (1)  that,  as  the  money  was  paid  into  court 
and  accepted  only  in  satisfaction  of  the  claim  for 
damages,  and  as  the  entire  claim  or  cause  of  action 
was  not  thereby  satisfied,  ord.  22,  r.  7,  did  not 
authorize  the  taxation  of  costs  theieunder,  and  that 
the  plaintiff's  application  to  tax  the  whole  costs  of 
the  action  was  not  right;  (2)  that  the  plaintiff's 
letter  was  not  a  notice  of  discontinuance  so  aa  to 
entitie  the  defendants  to  their  costs  under  ord.  26,  r. 
1.— 'ifoon  ▼.  DiekiMon,  ch.d.  nor.,  j,  278. 

4  Infunction^Public  Bhow»^QuiA  timet  action.— 
An  action  was  brought  by  inhabitants  of  houses 
abutting  on  an  open  and  unbuilt-on  area  of  land 
situate  in  the  centre  of  a  town,  and  known  as  llarket- 
square,  for  an  injunction  to  restrain  the  owner  thereof 
from  using,  or  causing  or  permitting  the  same  to  be 
used,  for  the  purpose  of  any  sports,  exhibitions,  enter- 
tainments, or  otherwise  whereby  a  nuisance  might  be 
occasioned  to  the  annoyance  and  injury  of  the  plain- 
tiffs. The  defendant's  agent  had  licensed  8.  to  use 
Market-square  for  holding  a  public  show  for  sereral 
days,  8.  paying  £6,  The  show  consisted  of  a  large 
droular  roundabout  worked  by  a  steam  engine,  which 
engine  also  worked  an  organ;  a  large  circular 
mechanical  switchback  worked  by  another  steam 
engine,  which  worked  a  second  organ;  a  shooting 
gallery;    and  a  boxing   booth.     Whilst  the   show 


was  going  on,  the  plaintiffs  complained  to  the  defend- 
ant's agent,  and  a  correspondence  eiuued,  which 
reeulted  in  the  defendant's  agent  declining  to  give 
an  undertaking,  and  expressing  his  intention  of 
allowing  persons  to  use  Market-square  for  pubUo 
shows. 

Held,  that,  as  the  defendant  contended  that  he  had 
the  right  to  do  the  thing  complained  of,  and  had 
refused  to  give  an  undertaking,  the  inf erenoe  was  that 
there  would  be  a  repetition  of  the  nuisance;  and 
that,  therefore,  the  plaintiffs  were  justified  in  brin|nng 
the  action,  and  were  entitied  to  an  injanotion. — 
PhiUipe  ▼•  ThomoB,  ch.d.  ohi.,  j. — 62  L.  T.  793. 

6.  BM9onahk  me  of  property^  lnjunotion.^lt  is 
not  a  sufficient  defence  to  an  action  for  an  injunction 
to  restrain  a  nuisance  to  prove  that  the  nuisance  is 
caused  by  a  perfectiy  reasonable  use  of  defendant's 
properly. 

The  defendant,  who  was  a  hotel  proprietor,  placed 
in  his  kitchen  and  used  in  the  course  of  his  business  a 
large  cooking  range^  with  a  shaft  for  hot  air,  which  in- 
terfered with  the  comfort  of  the  plaintiff's  house  by 
OYsrheating  his  wine  cellar. 

Held,  that,  although  the  use  by  the  defendant 
of  the  range  and  shaft  was  reasonable,  the  plaintiff 
was  entitied  to  an  injunction  to  restrain  the 
nuisance. 

Bamford  ▼.  Tiimlsy,  10  W.  B.  803,  3  B.  &  8.  62, 
and  Gaunt  ?.  Fynney,  21  W.  B.  129,  L.  B.  8  Ch.  8| 
distinguished. 

Broder  v.  SaiUard,  24  W.  B.  1011,  2  Ob.  D.  692, 
followed. — Reinhtxrdt  ▼•  MmtaiH^  oh.d.  xik.,  j.  10 — 
42  Ch.  D.  686;  68  L,  J.  Ob.  787;  61  U  T.  828. 

8ee  also  Looal  QoTnmcxiiT,  9. 

0FFEN0E8    AQAIKST    the    PERBON    AOT.  —  8ee 
Criminal  Law,  4,  7  ;  Jvstios  op  tkb  Pbaob,  3,  4. 

OFFICEBS*  ME88.'-See  Fbhtoipal  and  Aobnt,  7. 

OFFICIAL    BBOEIVER.  —  See     Administbation,    6; 
Attaobmbnt,  4  ;  BANXBtrpTor,  7,  8. 

OFFICIAL  BBFBBE£.--See  FaAonoB,  6—9,  21,  44. 

OMNIBUS.— Bee  Haoknbt  Car&iagb. 

ORIGINATING  SUMMONS.— See  Pbaotiob,   14,   19; 
T&usTBB,  3  ;  Will,  36. 

PALATINE  COURT  of  LANCASHIRE.— See   Nboli- 
OBNOB,  2  ;  Patbnt,  6  ;  Praotiob,  40. 

PARDON. — See  Liobnsbo  Buusb,  1. 

PARTICULARS.— See   Arbitration,    7;    Costs,    11; 
County  Court,  9 ;  Pbaotiob,  80,  31,  32. 

PARTITION  :— 

1.  Sale. — ^In  a  partition  action  the  court  will  not,  as  a 
general  rule,  at  the  request  of  persons  claiming  to  be 
interested  in  a  moietj  of  the  property,  make  an  order 
for  immediate  sale  without  first  directing  an  inquiry 
as  to  the  persons  interested  in  the  property. 

The  court  may,  where  the  Yalue  of  the  property  is 
small,  make  an  order  at  the  trial  for  immediate  sale, 
on  satisfactory  etidenoe  being  produced  as  to  the 
persons  interested. —  Wood  t.  Gregory,  oh  d.  nob.,  j. 
226—43  Ch.  D.  82 ;  69  U  J.  Ch.  232 ;  62  L.  T.  179. 

2.  8cUe  out  of  oourt-^In/anJt^Ord.  61,  r.  la— 
BuUe  of  December,  1888,  r.  9. — Upon  a  motion  for 
judgment  in  an  action  for  sale  in  lieu  of  partition, 
where  all  persons  interested,  some  being  infants,  asked 
that  an  inquiry  as  to  title  might  be  dispensed  with 
and  for  an  immediate  sale  by  auction  and  out  of  coar' 
an  order  was  made  for  an  immediate  sale  out  of  oo' 
subject  to  directions  for  fixing  a  reserre  price  ant 
auctioneer's  remuneration  in  chambers^  and  tf 
conditions  of  sale  to  require  the  porohaser  to  pi 
court  his  pniehase-n&oneys. 
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Hafing  regar4to  the  faot  that  infantflwere  inter- 
eated,  and  to  rale  9  of  the  Bales  of  December,  1888, 
wbioh  modiflee  ord.  51,  r.  la,  the  court  required  the 
allegationa  in  the  ohdm  to  be  Terifled  by  afAdaTit, 
though  the  allegationa  were  admitted  by  the  defendant. 
— PTiflrfa  ▼.  WiUii,  oh.d.  ohl,  j.  7—61  L.  T.  610. 

PABTNEB8HIP  :— 

1.  Asiignment  of  Bhar^^CeoH — Specific  per/^Mrm- 
ance^Biatute  of  Frauds  (29  Car.  2,  c  3),  a.  4.— G., 
8.,  and  B.  being  partners,  S.  agreed  to  retire  from 
the  partnership,  and  almost  immediately  afterwards 
B.  signed  a  document,  the  material  part  of  wbioh 
was  as  follows  :—<' Bongh  Draft.— 31  May,  1888.— 
This  is  to  record  that,  in  consideration  of  W.  G.  or 
his  executors  paying  H.  0.  B.  or  his  assigns  the  sum 
of  £100  on  the  1st  of  January,  1890,  and  the  sum  of 
£100  on  every  Ist  of  January  for  the  nine  succeeding 
years,  H.  0.  9*  agrees  to  withdraw  from  the  firm  of 
G.,  8.,  &  B."  The  partnership  business  was  carried 
on  upon  leaaebold  premises. 

Held,  that  the  document  amounted  to  a  concluded 
agreement,  and  that,  though,  as  in  Tolling  an  agree- 
ment to  assign  the  leasehold  premises,  which  con- 
stituted an  interest  in  land,  it  fell  within  section  4  of 
the  8t«tuteof  Frauds,  it  was  a  aufAoient  memorandum 
in  writing  within  that  aection. 

Held,  alao,  that  G.  was  not  entitled  to  use  B.'s 
name  as  part  of  the  title  of  the  new  firm.  » 

Letfy  V.  WaUetr,  27  W.  B.  870,  10  Cb.  D.  436,  dia- 
tinguished. 

Judgment  of  Kekewich,  J.,  afArroed. — Oray  v. 
BmUh,  aA.  310—43  Ob.  D.  208;  69  L.  J.  Oh.  146; 
62  L.  T.  335. 

2.  DisaoltUUm — Receiver — JtiriacJicMofi,— By  a  deed 
of  dipsolntion  of  partnership  between  the  plaintiff  and 
the  defendant,  it  was  agreed  that  the  defendant  should 
haye  the  sole  management  of  the  liquidation  of  the 
firm,  should  pay  all  existing  debts  of  the  firm,  and 
indemnify  the  plaintiff  againat  the  aame,  and  ahould 
account  to  the  plaintiff  for  the  share  of  any  dividends 
which  might  be  received  in  respect  of  any  debts  or 
daima,  after  payment  of  all  creditors  of  the  firm  ont 
of  the  assets  of  the  firm.  The  firm  had  a  claim  for  a 
large  sum  against  a  foreign  merchant,  in  respect  of 
which  claim  little  or  nothing  was  capable  of  being 
realized  in  the  ordinary  way.  The  defendant  pro- 
posed»  with  a  view  to  obtaining  something  on  thia 
claim ,  to  take  shares  in  a  company  about  to  be  formed, 
the  object  of  which  was  to  take  over  the  property  of 
the  debtor  in  question,  subject  to  an  arrangement 
being  come  to  with  the  creditors  of  the  det>tor  to 
accept,  in  shares  of  the  company,  amounts  equal  to 
twenty.flve  per  cent,  of  the  value  of  their  claims.  The 
plaintiff  having  brought  an  action  to  have  the  accounts 
of  the  partnership  taken  and  to  restrain  the  defendant 
from  carrying  out,  in  opposition  to  the  wish  of  the 
plaintiff,  such  proposed  arrangement,  an  order  was 
made  by  Kekewich,  J.,  appointing  the  defendant 
receiver,  with  liberty  to  compromise  Uie  claim  in  ques- 
tion upon  terms  to  be  approved  by  the  judge  in 
chambers. 

Held,  (1)  that  the  deed  of  dissolation  contained  no 

Sower,  either  express  or  implied,  authorising  the 
efendant  to  enter  into  any  arrangement  of  the  kind 
proposed ;  (2)  that  the  appointment  of  the  defend- 
ant as  reoeiver  did  not  give  the  court  Jurisdiction  to 
clothe  the  defendant  as  receiver,  contrary  to  the  wish 
of  the  plaintiff,  with  authority  not  given  by  the 
agreement  between  the  partners ;  (3)  Uiat  the  order 
appointing  the  defendant  reoeiver  having  been  made 
for  the  purpoae  of  enabling  the  propoaed  arrange- 
ment to  be  carried  into  effecH^  ahould  be  diacharged. 

WeiJeereheim'e  cose,  21  W.  B.  612,  L.  B.  8  Oh.  831» 
explained.— '^eimann  v.  Neimannt  ca.  268 — 43  Ob.  D. 
198;  59  L.  J.  Oh.  220  ;  62  L  T.  389. 


3.  Seal  eetate  —  Oonvertion  —  fic^maBnioa  - 
Tenaney  in  oommofi.— In  1873  A«  sod  B.,  bog 
tenants  in  common  in  equal  shares  of  eotyn  ti» 
hold  and  leasehold  propertlea,  entered  bto  e»- 
partnership  under  the  style  of  M«  ft  Bona,  ■ 
builders  and  contractors,  for  a  period  of  tea  tmb, 
those  properties  and  certain  plant  being  bj  the 
articles  of  partnership  made  partnership  saMU.  li 
1877  the  plant  was  sold  and  the  proceeds  dhided,  tat 
the  freehold  and  leasehold  properties,  with  the  sne^ 
tion  of  an  office,  were  let  to  tenants,  and  no  new  ooi- 
tracts  were  entered  into.  The  businssa  oonncotad 
with  the  receipts  and  payments  in  respect  of  tbi 
properties  was  transacted  at  the  office,  and  sbanUag 
account  kept  in  the  name  of  the  partnenhip  taof 
M.  ft  Sons.    In  1888  A.  died  intestate. 

Held,  that  the  partnership  terminated  In  1877,  aid 
that  from  that  time  the  property  was  siaiply  Ud 
by  the  former  partners  as  tenants  in  eoaunon,  tta 
right  of  either  party  to  call  for  a  sale  being  tte 
away  when  they  ceased  to  carry  on  the  partnenhip 
business,  and,  therefore,  that  the  property  moat  ta 
be  considered  as  realty.— ifyera  ▼•  iffsn,  ohjk  en, 
J.— 61  L.  T.  767. 

4.  Beal  etMe^-Joifd  epeeulaUtm-'IfUMUasif'Cm' 
«raion.^H.,had  for  many  yeacs  previously  to  hie  deelh 
been  engaged  hi  various  land  speculationa  joinfly 
with  0.  The  speculations  consisted  in  the  bajiif 
and  selling  of  plots  of  land,  the  laying  ont  of  the 
land  for  building  purposes,  and  the  adnndng  of 
money  to  builders.  The  lands  wen  gBomiStj 
bought  in  consideration  of  chief  rente,  and  then  hU 
to  buildera  at  increaaed  chief  rents,  which  vere  n- 
tained  by  H.  and  0.  The  conveyanoes  of  thelandi 
bought  were  taken  either  to  H.  and  0.  Joinay  orte 
0.  alone.  A  banking  account  was  kept  fai  the  nsMi 
of  H.  and  a,  and  atatementa  of  aoooont  were  made 
out  every  half  year,  but  there  were  no  paitsflnUp 
artiolea  between  H.  and  0.  Upon  the  death  of  E, 
there  being  an  intestacy  as  to  oertain  lands  andehU 
rents  which  had  been  acquired  by  him  in  the  oosiei 
of  his  Joint  speculation  with  0., 

Held,  that  the  proper  inference  to  be  dnvn  inm 
the  evidence  end  statements  of  acoonnt  was,  thstthi 
relation  which  had  eziated  between  H.  and  G  •■ 
that  of  partners,  and  that  they  were  not  oo-owsff 
of  real  estate,  but  that  the  property  in  qoeetioneoa- 
atituted  partnership  assets,  and,  therefore,  that  the 
property  must  be  treated  for  the  porposs  of  deroli- 
tion  as  personal  estate  of  H.,  to  which  hie  neit « 
kin  were  consequently  entitled. —flttttoM  v.  U^t 
aA,— 62  L.  T.  200. 

See  also  Abbitbation,  6,  7 ;  Bauksitptct,  4|  SI ; 
Bill  or  Salb,  15 ;  Ooubtt  Ooubt,  6 ;  Iirooia  Tax, 
5  ;  Lboaot  Dctt  ;  Fbactiob,  24,  47,  49. 

PATENT:—  ^ 

1.  Aaeignmeni^Mortgage^Begiaraiion^hfriesi' 
ment-^Praetice-^oinder  of  parUee^PaknU,  Dtt^ 
and  Trade-Marke  Act,  1883  (46  A  47  VicLcill*- 
23,  46,  85,  87— Ord.  16,  r.  11.— ThepiaotiBearthe 
OomptroUer  of  Patents  is,  not  to  register  a  nio(t|agee, 
even  where  the  mortgage  is  by  way  of  ssiigBMnH* 
assignee  of  the  patent,  but  as  mortgsgee  only,  eoA  thii 
is  the  correct  pracdoe. 

Under  ord.  16,  r.  11,  the  mortgagee  "^J  •*  J 
time  be  added  as  a  co-defendant,  if  It  W^*".^^ 
Judge,  either  of  his  own  motion  or  on  an  ^ptow* 
by  the  defendant,  that  the  presence  of  the  niort|^ 
is  necessary  for  the  purposes  of  Justice. 

The  assignee  of  a  patent,  whose  name  waa  sntMi 
on  the  regiater  of  patenta  aa  assignee,  mortg^^ 
patent  by  way  of  aaaignment,  and  the  name  of  ^ 
mortgagee  waa  entered  on  the  register  sa  mortMJV 

Held  (reversing  the  dediion  of  Keksvlob,  H  ^ 
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the  mortgagor  wa«  entitled,  on  general  equitable 
pxinoiples,  to  toe  for  infringement  without  Joining  the 
morts^gee  as  a  oo-plalntifl,  and  that  there  was  nothing 
in  the  Patents,  Designs,  and  Trade-Harks  Aot,  1883, 
to  disentitle  the  mortgagee  from  doing  so,  having 
gegard  to  the  mode  in  whioh  the  entries  ware  made  on 
ttie  register. 

M'airelMigh  ▼.  JfarsAoO,  S7  W.  B.  145,  4  Ex.  D. 
37,  spproTed. — Van  Oeider  ▼•  Sawerhy  Bridge  United 
nuirict  Flour  Co.,  &▲.  625—44  Oh.  D.  374;  59 
Im  J.  Oh,  583. 

S.  Zkunagea'^Infringefnent'— The  plaintiiZs,  who 
were  patentees,  had  obtained  Judgmont  in  an  action 
for  infringement,  and  on  an  inqoir j  as  to  damages, 
the  ofQoial  referee  had  found  that  the  prices  at  whioh 
the  defendants  at  first  sold  the  patented  artides  were 
lower  than  the  plaintiiTs  original  prices,  and  that  they 
lowered  them  again  from  time  to  time  during  the  period 
of  infringement,  and  that  the  plaintiiZs  reduced  their 
prices  to  the  prices  of  the  defendants  from  time  to 
time  to  meet  the  competition  of  the  defendants,  but 
never  below  the  defendants'  prices.  He  also  found 
that  but  for  the  defendants'  illegal  competition  the 
plain  tilts  would  have  made  all  the  sales  made  by  the 
defendants  as  well  as  those  made  by  themselTes,  at 
their  original  prices,  subject  to  a  percentage  for 
increased  sales  caused  by  the  connection  and  exertion 
of  the  defendants  and  by  the  reduction  of  the  prices. 

Held  (reTcrsing  Kekewich,  J.,  38  W.  B.  329),  that 
the  plaintilEs  were  entitled  to  reooTor  all  the  profits 
whioh  would  have  been  made  by  them  if  all  the  sales 
made  by  them  and  by  the  defendants  had  been  made 
by  the  plaintifh  at  their  original  prices ;  after  making 
Bllowance  for  the  increased  sales  attributable  to  the 
exertions  and  connections  of  the  defendants  and  to 
the  reduction  in  prices. 

United  Horte  Shoe  Wire  Oo.  ▼.  Biewari^  13  App. 
Cas.  401,  36  W.  B.  Dig.  63,  distingaished.-— iimerioan 
Braided  Wire  Go.  ▼.  Thomeon^  ca.— 44  Ob.  D.  274; 
59  L.  J.  Oh.  425;  62  L.  T.  616. 

3.  InfringefMnt-^AmendvMn^^Diedaimer-^Ooite 
--PaUnU,  Deeigne,  and  Trade-Marke  Act,  1883  (46 
&  47  FicC  c  57),  m.  19,  20.— After  the  delivery  of  the 
statement  of  defence  in  an  action  for  infringement  of 
a  patent,  the  plaintiff  applied  to  amend  his  specifica- 
tion by  way  of  disclaimer.  A  Jndge  in  chambers 
gave  the  plaintiff  lea?e  to  amend  and  to  give  the 
amended  specification  in  evidence,  on  condition  that 
there  should  be  no  damages  and  no  injunction  for 
anything  done  before  the  disclaimer,  the  costs  to  be 
the  defendant's. 

Held,  that  the  Jndge  had  full  discretion  as  to  the 
terms  on  which  the  plaintiff  should  be  allowed  to  apply 
for  amendment. — Lang  y.  Whiteoro$$  Oo,,  q.b.d. — 62 
L.  T.  119. 

4.  In/ringemeni-'Auignment — Licenee  —  Limited 
granXr-^PoJUnte,  Deeigns,  and  Trade-Marke  Ad,  1883 
(46  <a  47  Vict,  c.  57)p  M.  23,  36,  87.— An  exoluaife 
licence  to  use  a  patented  invention  in  a  particular 
district  for  a  limited  term  does  not  amount  to  an 
assignment  of  the  patent  rights  for  that  district,  and 
does  not  confer  any  rights  whioh  enable  the  licensee 
in  his  own  name  to  maintain  an  action  without 
Joining  the  patentee  as  a  co-plaintiff  against  a  person 
who  has  infringed  the  licensee's  rights  under  his 
licence  by  using  the  invention  within  the  said  district 
and  term. 

11,  a  patentee,  gave  H.  by  deed  an  exclusive 
licence  to  use  M.'s  patent  within  a  specified  district 
for  four  years,  and  covenanted  that  he  would  not 
during  the  term  sell  the  iuTention  or  grant  other 
licences  to  use  it  within  the  district,  and  that,  in  case 
M.  failed  to  take  steps  effectually  to  protect  the  patent 
against  any  infringement  which  should  take  place,  H. 


should  be  at  liberty  to  take  such  steps  in  IL's  name. 
The  deed  was  duly  registered  under  the  Patents, 
Designs,  and  Trade-lfazks  Act»  1883,  and  shortly 
afterwards  M.  sold  one  of  his  patented  machines  to 
GL,  carrying  on  business  outside  the  district,  and  8., 
two  or  three  weeks  later,  sold  the  machine  to  J.,  who 
used  it  within  the  district 

Held,  that  H.,  having  a  mere  licence  to  use  the 
patent,  and  no  property  in  it,  could  not  maintain  an 
action  against  J.  without  Joining  BC.  as  a  co-plaintiff  ; 
and,  that  H.,  having  failed  on  the  evidence  to  satisfy 
the  court  that  J.,  when  he  bought  the  machine,  had 
actual  notice  of  H.'s  rights,  the  action  failed 
on  that  ground  alao,  and  must  be  dismissed^  with 
coeti. 

Decision  of  Bilstowe,  Y.O.,  affirmed. 

Qumre,  whether  registration  under  the  Patents, 
Designs,  and  Trade-Marks  Act,  1883,  is  notice  to  all 
the  world.— ifeap  ▼•  Hartley,  aA.  136—42  Oh.  D. 
61  ;  58  L.  J.  Oh.  796 ;  61  L.  T.  538. 

5.  Jn/Hn^emenf— DifoofiMntcanes  h^ere  ocMoii— 
Jfi/uncf^on— Damo^ei, — ^An  injunction  against  the  in- 
fringement of  a  patent  will  not  be  granted  where, 
though  there  has  been  an  infringement,  it  has  been 
discontinued  several  years  before  action  brought,  and 
there  is  no  intention  or  probability  of  a  renewal  of  the 
wrongful  user. 

In  1682  A.  commenced  using  experimentally 
certain  machines  supplied  by  B.  In  1883,  A.  being 
dissatisfied  with  the  machines,  the  user  was  discon- 
tinued and  never  resumed,  and  B.  was  requested  to 
remove  them,  which  be  did  in  1885.  In  1887  0. 
obtained  a  Judgment  against  B.  that  the  machines 
were  an  infringement  of  O.'s  patent,  and  shortly  after* 
wards  0.  claimed  royalties  from  A.  for  the  use  of  the 
machines  supplied  by  B.  A.  replied  that  he  was  not 
using,  and  had  no  intention  of  using,  either  B.'s  or 
0.'s  machmes.  and  stated  the  circumstances  under 
which  he  had  formerly  used  them.  In  1888  0.  brought 
an  action  against  A.  for  an  injunction  and  account 
of  damages.  A.,  by  his  defence,  denied  infringement, 
and  stated  that,  if  there  had  ever  been  infringement, 
it  had  been  discontinued  long  before  the  action,  and 
that  there  was  no  threat  or  intention  to  infringe  in  the 
future. 

Held,  reversing  the  deoision  of  Bristowe,  Y.O., 
that,  though  there  had  been  an  infringement,  the 
circumstances  were  such  as  not  to  afford  any  inference 
that  the  infringement  was  likely  to  be  repeated,  and, 
an  injunction  ought  not  to  be  granted  ;  and  that  in 
a  case  in  the  Palatine  Oourt  of  Lancaster,  to  which 
the  Judicature  Acts  did.not  apply,  damages  could  not 
be  given  except  under  Oaims*s  Act,  under  which  they 
can  only  be  ^ven  where  there  is  a  proper  case  for  an 
injunction. 

MUlingUm  v.  Fon,  3  Hy.  ft  Or.  338,  and  Geary  v. 
Norton.  1  De  Q.  &  S.  9,  distinguished.— /Vootor 
V.  Bayiey,  o.a.  100—42  Oh.  D.  390 ;  59  L.  J.  Oh.  12  ; 
61  L.  T.  733. 

6.  Infringement  —  Dieoonitinvanee  of  adtion  — 
ThrtaU-^InJuneiion^PatentB,  Deeigne,  and  Trade' 
Marke  Act,  1883  (46  ft  47  Viet.  o.  57),  s.  32.— An 
action  for  infringement  of  a  patent  was  commenced 
with  due  diligence,  and  snbsequentiy  discontinued 
before  trial. 

Held,  that  no  right  of  action  accruedi  under  section 
32  of  the  Patents,  Designs,  and  Trade-Harks  Aot, 
1883,  to  the  party  sued  in  the  discontinued  infringe- 
ment action.— 6^%  v.  Hart,  oh.d.  nob.,  j.  501— 
44  Oh.  D.  179  ;  59  L.  J.  Ob.  308 ;  62  U  T.  424. 

7.  Infringement — Threati — C7rots  ooMoiif— (7osls— 
PaUnU,  Deeigni,  and  Trade-Marke  Aet,  1883  (46  ft 
47  Vict.  c.  57),  B.  32.— A  solidtot's  letter  saying  that 
proceedings  will  be  instituted  is  a  threat  within  the 
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meaning  of  seotion  32  of  the  Patents,  Designs,  a&d 
Trade-lCarka  Act,  1883. 

The  aoti<m  pointed  at  bj  the  section  is  an  action  by 
the  patentee  against  the  person  whom  he  has 
threatened,  not  against  any  other  person  who  may  be 
infringing. 

In  an  action  to  restrain  threats  the  defendant  is  not 
bound  to  assert  his  rights  by  defence  or  counter-claim, 
but  is  entitled  to  bring  a  separate  action  for  the  alleged 
infringement  of  his  patent ;  but,  if  he  does  so,  arrange- 
ments ought  to  be  made  so  that  the  proceedings  in 
one  action  should  be  eti^ed  to  abide  the  result  of  the 
trial  in  the  other. 

A.  commenced  an  action  under  section  82  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  against 
B.  to  restrain  threats.  B.,  within  ten  days,  brought  a 
cross -action  against  A.  for  infringing  his  patent. 
After  pleadings  had  been  delivered  and  notice  of  trial 
given  in  both  actions,  A.  offered  to  stay  his  action 
for  threats  until  B.'s  action  was  concluded,  but  B. 
refused,  and  forced  A.  to  proceed,  and  both  actions 
came  on  together  for  trial.  B.'s  action  was  dismissed, 
with  costs. 

Held,  that  A.'s  right  of  action  was  taken  away 
by  B.  having,  within  a  reasonable  time,  commenced 
and  prosecuted  with  due  diligence  his  cross-action  for 
infringement ;  and  that  A.'s  action  must  be  dismissed, 
without  costs.— Com5ifM<2  Weighing  and  Adfmiiiing 
Co.  V.  AfUomaHe  Weighing  Machine  Co.,  ohj>.  xxk.^  y. 
233—42  Oh.  D.  665  ;  68  L.  J.  Cb.  709;  61  L.  T.  474. 

8.  Infringement — ThreaU  —  Infundion  —  PaUnUt 
Duignt,  and  Trads-MarJa  Aei^  1883  (46  &  47  Viet, 
e.  67),  $.  32 — Ord.  25,  r.  4. — D.,  the  patentee  of  an 
invention,  who  had  granted  to  F.  an  exclusive  licence 
to  use  the  invention  on  payment  of  royalties,  on  the 
17th  of  December,  1888,  threatened  F.  with  legal  pro- 
ceedings, on  the  ground  that  F.  was  manufacturing 
articles  which  infringed  the  patent  without  paying 
royalties,  and  on  the  24th  of  April,  1889,  commenced  an 
action  against  F.  for  an  injunction  to  restrain  the 
manufacture  of  such  articles,  except  subject  to  the 
terms  of  the  licence.  F.  denied  that  the  articles  were 
an  infringement  of  D.'s  patent,  and  alleged  that  they 
were  manufactured  under  B.  and  K's  patent,  of  which 
F.  was  also  licensee.  B.  and  E.,  as  "persons 
aggrieved  "  by  D.'s  threats  against  F.,  their  licensee, 
on  the  16th  of  August,  1889,  commenced  an  action  for 
an  injunction  to  restrain  D.  from  threatening  F.,  and 
for  damages.  Summonses  were  taken  out  by  D.  for  a 
stay  of  proceedings  in  the  action  by  B.  and  E.,  and  by 
B.  and  E.  for  a  stay  of  proceedings  in  the  action 
against  F.  until  their  action  against  D.  had  been 
heard. 

Held,  that  the  action  of  D.  against  F.  was  an  action 
for  infringement  brought  with  due  diligence  within 
the  proviso  to  section  32  of  the  Patents,  Drsigns.  and 
Trade- Marks  Act,  1883 ;  that  there  was  no  cause  of 
action  for  the  action  of  B.  and  E.  against  D. ;  and  that 
all  further  proceedings  in  that  action  must  be  stayed. 
-^ Barrel  v.  Day,  Day  v.  Foiter,  ch.d.  kob.,  j.  862 
—43  Oh.  D.  485  ;  59  L.  J.  Ob.  464 ;  62  L.  T.  597. 

9.  Lieenu—BoyaUieB^Aceount^PtoviiUmal  epeci- 
fteaUan'-'PaientB,  Deeigm^  and  Trade^Marki  Ad^ 
1883  (46  A  4,1  VicL  c  5),  B$.  9-13.— A  patentee  who 
had  obtained  only  a  provisional  specifloatioiiy  granted 
to  the  defendant  a  licenoe  of  his  patent  for  one  year, 
and  further  from  year  to  year  during  the  continuance 
of  the  letters  patent.  The  defendant  paid  royalties 
for  one  year,  but  refused  to  continue  the  payments 
because  the  patentee  had  not  obtained  a  complete 
specification. 

Held,  that  the  licence  was  not  void,  and  that  the 
plaintifC  was  entitled  to  an  account  of  the  sum  due  for 
royalties.— OMo  v.  Singer^  oh«d.  ohi.,  9.-62  L.  T.  220. 


10.  Notfelty^Improved  reauUe. — A  patentee  iivt 
only  entitled  to  the  mechanism  described  in  \k 
specification,  but  also  to  the  results  produoed  by  wiA 
mechanism ;  and  the  attainment  of  a  result  better  thss 
any  previous  result  constitutes  a  new  invention,  m 
distinguished  from  a  mere  improvement. — Thomam  t. 
Moor0f  v.o.  (Ir.). — 23  L.  B.  Ir.  599. 

11.  BewHxdion'^PtiMtmr^THal^Bmpmidmd  nd- 
dent  out  of  th^  Jariidiotion^PatenU,  Deeigm,  omI 
Trade-Marke  Act,  1883  (46  k  4^1  VUi.  e.  57), «.  M- 
Ord.  11,  r.  1.— The  sole  respondent  to  a  petitka  lor 
revocation  of  a  patent  was  a  domiciled  Sooftehna, 
resident  in  Scotland.  A  copy  of  the  petition  sad  the 
petitioner's  particulars  of  objection  had  beeaisived 
on  him  in  Sootlaud,  and  he  had  written  a  letter  to  the 
petitioner  in  which  he  stated  that  he  did  not  faitendtD 
appear  at  the  hearing  because  he  mm  not  under  tke 
jurisdiction  of  the  EngUsh  courts. 

The  court  ordered  that»  unless  the  respondoft 
should,  on  or  before  a  specified  date,  showoaaeeto 
the  contrary,  the  petition  would  be  tried  on  vM  teei 
evidence.— /n  re  DrummoMtg  Patent^  OK.n.  noa.,  <•— 
43  Oh.  D.  80 ;  59  L.  J.  Oh.  102. 

See  also  Ooeis,  10, 11 ;  Dbsion,  1 — 3;  Paionci,  SO. 

PAWNBBOKBB:— 

PledgeSpeeial  <xm(fO(i— SoJs— Z>B>le<ei^y— iefiM 
for  balance. — Where  a  pawnbroker  has  adviooed 
money  to  a  pawner  upon  an  article  pledged  undsr  • 
"  special  oonlraot,"  and  has  sold  the  artlda  aeooriing 
to  the  provisions  of  the  Pawnbrokers  Act,  1871, 
upon  the  expiry  of  the  periodof  redemption,  the  liaUitf 
of  the  pawner  for  the  debt  is  not  extinguished  (is 
the  absence  of  any  express  stipulation  in  the  spedal 
contract),  and  the  pawnbroker  is  entitled  to  rseovw 
the  balance  if  the  sale  has  faUed  to  reaUie  the  M 
amount  of  the  loan.— «7ones  v.  Manhail^  q.b.d»  26^ 
24  a  B.  D.  269 ;  59  L.  J.  Q.  B.  123  ;  61  L.  T.  721. 

PATMEKT  into  OOUBT.— See  Oom,  21,  28 ;  Oomr 
OouBT,  10,  11 ;  DuoovBBT,  4;  DivoBOi,  18 ;  LuiM 
Olausbs  Act,  7 ;  Nuisahob,  3 ;  Souorroa,  2. 

PAYMENT  out  of  OOUBT.— See  AniairaniATiow,  8; 
DivoRCB,  18 ;  Lands  Olausbs  OoKsoLiDATioir  Aor,  8, 
9 ;  Sbttlbicbmt,  12. 

PENALTT.— See  Fishbrt,  3;  JnsnoB  or  tbb  Fiaoi, 
2a  ;  Local  OovBBmcBBT,  10 ;  Markbt  ;  Wai^nt  aid 
Mbabubbs,  1. 

PENSION.— See  LuKAcr,  1. 

PETITION.— See  Oomfaht,  23—27;  LiAnw  Glaosh 
OoNSOLiDATioN  AcT,  9 ;  Patbmt,  11. 

PHAEMAOY  AOT:— 

Sale  of  poiaon — Chemiet^  Unregietered  oMtidatiir' 
Pharmacy  Act,  1868  (31  <ft  32  VieL  c.  121),  «•  1&- 
An  unregistered  chemist's  assistant  who,  in  Ui 
master's  absence,  seUs  poison  or  a  preparation  conlria- 
«ng  poison,  is  liable  to  a  penalty  under  section  15  of 
the  Pharmacy  Act,  1868,  even  if  he  effects  the  sdsoa 
behalf  of  his  master,  who  is  duly  registered.— PA««a- 
cetUioal  Society  v.  Wheddan,  q.b.d.— 24  Q.  B.  IX  883 ; 
59  L.  J.  Q.  B.  400 ;  62  L.  T.  727. 

PLEDGE.— See  Oanada,  Law  or,  2;  OoKrurr,  17s; 
Pawkbboxbb. 

POISON.— See  Iztsveanob,  2a  ;  Phabmaot  Act. 

POLIOT. — See  Insubanob,  1,  3a  ;  Mobtoaob,  19. 

POOR  LAW  :— 

1.  SeUlement-^DerivaUve  ssMemenf— CAflii  aaibr 
eixieen^Divided  ParUhee  Aei,  1876  (89  <ft  40  FMa 
61),  s.  35.— The  provision  in  section  85  of  the  Difidil 
Parishes  Act,  1876,  that,  "  if  any  child  In  tiie  sselion 
mentioned  shall  not  have  aoguired  a  settlenieBtiBC 
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Itfldf,  •  •  .  and  it  oannot  be  shown  what  aettle- 
ment  enoh  ohild  .  .  .  deriYod  from  the  parent 
^rithout  inquiring  into  the  derivatiye  aettlement  of 
aiioh  parent,  enoh  ohild  shall  be  deemed  to  be  settled 
in  the  parish  in  whioh  he  or  she  was  born,  does  not 
apply  to  the  oase  of  a  ohild  under  sixteen  years  of  age. 

BMgtxU  Ouardian9  ▼.  Oroydon  Quardiam,  38  W.  R. 
S95,  14  App.  465,  followed. 

A  panper  under  the  ago  of  sixteen  having  become 
ohargeable,  the  settlement  of  his  deoeased  father 
ooold  not  be  asoertained,  and  the  settlement  which  he 
derlYed  from  his  mother  could  not  be  shown  without 
inquiring  into  her  deriYati?e  settlement. 

Held,  that  section  35  did  not  prohibit  the  inquiry, 
1>at  that  the  pauper  took  his  mother's  settlement,  end 
not  his  own  birth  settlement— fF«i<  Derby  Guardians 
▼.  Aieham  Gwnrdians^  c^.  361—84  Q.  B.  D.  117  ;  59 
li.  J.  M.  0.  17. 

S.  SeHUmeni  —  D&rivaHtfe  iMement  —  Irremav 
abUUy^Divided  Parishet  Ad,  1876  (39  &  40  Vict.  e. 
61),  M.  84,  35.— The  father  of  a  pauper  had  a  settle- 
ment in  the  a  Union  in  1878,  whioh  he  ncYcr  lost  He 
died  in  1881.  The  maiden  settlement  of  the  mother, 
who  surriYod  the  father,  was  in  the  B.  Union,  and 
the  mother,  in  1886,  had  not  acquired  any  settle* 
ment  since  her  husband's  death.  In  1886  a  Justices' 
order  was  made  adjudging  the  settlement  of  the 
pauper,  who  was  then  under  the  age  of  sixteen,  to  be 
in  the  C.  Union. 

Held,  that,  inasmuch  as  the  pauper  on  the  death  of 
her  father  took  the  settlement  ot  the  father,  and  as 
the  pauper's  widowed  mother  had  not,  since  her  hus- 
band's death,  acquired  a  settlement  for  herself,  the 
pauper  retained  the  father^s  settlement  in  the  0. 
Union,  and  that  the  order  of  the  justices  was  right 

Decision  of  the  Oaurt  of  Appeal,  35  W.  R.  824,  19 
Q.  B.  D.  385,  rcTeraed. 

A  pauper  was  bom  on  the  27th  o(  Ootober,  1861, 
in  W.,  her  father's  birth  parish,  whioh  is  within  the 
appellant  union.  In  1862  she  removed  with  her 
father  to  the  parish  of  B.  in  the  N.  Union,  where 
flhe  resided  with  him  untU  his  death  in  1868.  Her 
mother  married  again.  From  her  father's  death 
until  NoTemberi  1885,  the  pauper,  who  waa  physically 
inoapable  of  work,  resided  with  her  mother  in  the 
parish  of  B.,  and  from  the  5th  of  June,  1880,  was  in 
receipt  of  relief  from  the  N.  Union  until  NoYember, 
1885,  when  she  went  with  her  mother  to  the  pariah 
of  A«,  in  the  respondent  union,  to  which  she  became 
chargeable  in  September,  1886.  When  the  pauper, 
who  attained  sixteen  in  October,  1877,  became 
chargeable  in  June,  1880,  she  had  resided  in  B.  for 
about  four  years,  without  having  recelYed  relief,  and 
for  two  years  and  ten  months  of  that  time  she  was 
above  sixteen. 

Held,  that  the  pauper  bad  acquired  by  residence  a 
aMu%  of  irremovability,  and  had  a  settlement  in  her 
own  right  in  the  N.  Union  under  section  34  of  the 
Divided  Parishes  Act,  1876. 

Decision  of  the  Court  of  Appeal,  3  6  W.  B.  422,  20 
Q.  B.  D.  597,  reversed. 

The  widow  and  three  children  under  six  years  of 
age  of  a  man  who  at  the  time  of  his  death  had 
acquired  a  settlement  in  G.  under  section  34  of  the 
Divided  Parishes  Act,  1876,  became  chargeable  to  the 
B.  Union,  the  widow  not  having,  sinoe  her  husband's 
death,  acquired  a  settlement  for  herself. 

Held,  thaty  the  father  having,  at  the  time  of  his 
death,  acquired  a  settlement  in  G.  under  section  34, 
his  widow  and  children  took  his  settlement  under  the 
provisions  of  section  35. 

Decision  of  the  Oourt  of  Appeal,  36  W.  B.  851,  21 
Q.  B.  D.  278,  afArmed  on  different  grounds. — Me^aU 
Guardian$  v«  Orifydon  GuardicuM;  Bighwarih  Guar^ 


diam  V.  WuHbury'On'Sevem  Guardiaiu;  Sledway 
GfMrdiana  v.  BedminaUr  Guardiana,  h.l.  295—14 
App.  465  ;  59  L.  J.  M.  0.  29 ;  61  L.  T.  733. 

3.  SMement-'DiriwUivB  aeUUmeni — Pauper  wife 
— Derivative  eettlement  ofhuihand — Divided  Pariehee 
Aet,  1876  (39  4h  40  Viet.  e.  61),  $.  35.— B.  0.,  a 
pauper,  was  the  wife  of  one  A.  0.,  who  had  deserted 
her  and  could  not  be  found.  A.  0.  had  not  acquired 
any  settlement  for  himself.  A.  0.,  bom  in  1857,  waa 
the  legitimate  son  of  J.  0.,  who  was  born  In  1825  in 
the  Edmonton  Union,  and  had  not  acquired  any  settle- 
ment for  himself  before  his  son  A.  0.  was  twenty-one 
years  old. 

Hold,  that,  upon  the  authority  of  the  Beigate  case, 
38  W.  B.  295, 14  App.  Oas.  466,  the  court  were  bound 
to  hold  thttt,  under  clause  3  of  section  35  of  the  Divi- 
ded Parishee  Act,  1876,  E.  0.  took  the  settlement  of 
her  father-in-law,  J.  0.,  as  being  the  parentage  settle- 
ment of  her  husband,  A.  0. —  We$t  Sam  Guardians  v. 
8L  GHee-in'the-Fielde  and  di.  George's  Guardiam, 
Q.B.D.  736—25  Q.  B.  D.  272. 

4.  SMement^Derivative  se^Uement-^Poor  Law 
Amendment  Act,  1848  (11  A  12  riet,e.  Ill),  a.  1— 
Divided  Parishes  Act,  1876  (39  A  40  Vidt.  e.  61),  a. 
35.— The  meaning  of  section  1  of  the  Poor  Law 
Amendment  Act,  1848,  is  that,  where  a  child  lives 
with  its  father  or  mother  as  one  of  the  family,  and 
has  no  settlement  other  than  one  derived  from  the 
parent,  the  removability  of  such  child  depends  on 
the  removability  of  the  parent. 

A  girl  lived  with  her  father  as  part  of  his  family 
for  a  period  during  which  he  acquired  by  residence  a 
settlement  in  the  M.  Union.  Before  she  attained  the 
age  of  sixteen  they  went  to  live  in  the  W.  Union. 
After  she  had  attained  the  age  of  sixteen,  but  before 
they  had  lived  twelve  months  in  the  W.  Union,  she 
became  chargeable.  After  they  had  lived  twelve 
months  in  the  W.  Union,  and  the  father  had  become 
irremovable,  an  order  was  made  remoring  the  girl  to 
the  M.  Union. 

Held,  that  the  settlement  whioh,  by  virtue  of  section 
35  of  the  Divided  Parishes  Act,  1876,  the  giri  retained 
on  reaching  the  age  of  sixteen,  was  still  a  derivative 
settlement  after  she  passed  that  age;  and  that  she 
came  within  the  meaning  of  section  1  of  the  Poor 
Law  Amendment  Act,  1848,  and,  her  father  being 
irremovable,  she  was  irremovable  alao*^^Mit/ord 
Guardians  v.  Wayland  Guardians^  aA.  632— 25Q.B. 
D.  164;  59  L.  J.  M.  0.  86.     . 

5.  aetOemeni^niegUimate  chOd^Birth  settlement 
— JIfof Asr's  settlement~-Burden  of  proof ^^  dt  5  WiU. 
4,  c  76,  a.  71.— Upon  the  hearing  of  an  appeal  against 
an  order  of  removal  of  an  illegitimate  diild  under 
sixteen  to  the  place  of  its  birth  settlement,  it  waa 
proved  thai  the  mother  waa  alive,  but  no  evidence  aa 
to  her  settlement  waa  given. 

Held  (affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  the  burden  of  proring  that  the  mother 
had  a  settlement  lay  upon  the  appellants,  and  that, 
in  the  absence  of  such  proof,  the  order  adjudging  the 
ohild  to  be  settled  in  the  place  of  its  birth  was  right. 

Beg.  V.  8t  Panics,  Oovent  Garden,  L.  B.  7  Q.  B. 
232,  disouesed.'^Headington  Guardians  v.  Ipswich 
Guardians,  ca.  686—25  Q.  B.  D.  143 ;  59  L.  J.  M.  0. 
92;  62L.T.786. 

6.  BMrnhmi^IlkgiUmatechUd^Divided  Parishes 
Act,  1876  (39  &  40  TM  c  61),  s.  35.— An  iUegitimate 
child  cannot  gain  a  settlement  while  under  sixteen,  but 
follows  the  mother's  settlement— Jfanc^fer  Over" 
seers  v.  Ormskirk  Guardians,  (i.b.d.  798—24  Q.  B.  D. 
678;  59  L.  J.  M.  0.  103 ;  62  L.  T.  661. 

See  also  Aj>Kiv]aiaAn0ir»  17 ;  OoktbaoTi  7. 
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POOR  RATE:— 

1.  ExemptiofiF^Ambaiiadar — Sseretary  to  emhcuBy, 
—A  British  aabjeot  who  ie  appointed  to  the  embassy 
of  a  foreign  Power  in  England,  and  reoeif  ed  without 
any  speolal  conditions  bj  the  British  Government,  has 
all  the  priYileges  of  a  foreign  ambassador,  and  is  not 
liable  to  pay  parochial  rates. — Macartney  v.  OarhuU, 
Q.B.D.  659^24  Q.  B.  D.  368  ;  62  L.  T.  656. 

2.  BaUahhvatue'^SeuHige/arm — ParochM  AisesB' 
fMni  Ad{Q  A  1  Will,  4,  c.  96),  s.  l.^The  Corpora- 
tion of  Burton-on  Trent  were  owners  of  a  sewage  farm 
and  a  pumping  station  for  the  purpose  of  disposing  of 
the  sewage  of  the  town,  in  respect  of  which  the  cor- 
poration were  assessed  to  the  poor  rate.  It  was  im« 
possible  to  work  the  sewage  farm  except  at  a  loss  so 
long  as  ic  remained  a  sewage  farm,  and  if  the  corpora- 
tlon  wished  to  let  it  as  a  sewage  farm,  no  one  would 
be  found  to  take  it  eyen  at  a  nominal  rental.  The 
pumping  station,  while  used  as  part  of  the  sewage 
system,  was  incapable  of  yielding  a  profit,  and  could 
not  be  need  beneficially  for  any  other  purpose.  If  the 
sewage  farm  and  pumping  station  belonged  to  a 
private  owner,  the  corporation  would  be  willing  to 
hire  them  at  a  yearly  rent  sufficiently  high  to  support 
the  present  rates. 

Held  freversing  the  decision  of  the  Queen's  Bench 
Division),  that,  in  ascertaining  the  rateable  value,  the 
corporation  must  be  taken  into  acconnt  as  possible 
hypothetical  tenants,  and  the  rent  that  they  would 
give  for  the  sewage  farm  and  pumping  station  as  a 
sewage  farm  and  pumping  station  if  they  were  not  the 
owners  in  occupation  must  be  taken  into  account  in 
ascertaining  the  rateable  valne,  and  that,  therefore,  the 
rating  was  right. 

Beg.  V.  Metropolitan  Board  of  Works,  17  W.  R.  527, 
L.  B.  4  Q.  B.  15 ;  Metropolitan  Board  of  Works  v. 
West  Bam  Local  Board,  19  W.  B.  246,  L.  R.  6  Q.  B. 
193 ;  and  London  School  Board  v.  8t.  Leonard, 
Bhorediteht  OverseerB,  34  W.  B.  583,  17  a  B.  D.  738, 
discussed.  —  Mayor,  4c.,  of  Burton'on^Trent  v. 
Burton- on-Trent  ABBtument  Committee,  o.a.  181 — 
24  0.  B.  D.  197  ;  59. L.  J.  M.  0.  1 ;  62  L.  T.  412. 

3.  BateaUe  value  —  Betrospective  rates  —  LoccU 
yovsTfifTient— 22  &  23  Vict.  c.  49,  s.  6.— A  contribu- 
tion order  made  by  guardians  under  the  provisions  of 
the  Consolidated  Orders  of  the  Local  Qovemment 
Board  of  1886,  in  respect  of  expenses  for  the  relief  of 
the  poor  in  1889,  included  arrears  accrued  due  from  a 
parish  in  1886.  These  arrears  had  not  been  inserted 
in  any  estimates  or  orders  between  1886  and  1889. 

Held,  that  the  order  was  good  under  22  k  23  Yiot 
c.  49,  s.  6.— 6bisfor  Guardians  v.  North  KeUey 
Guardians,  a.B.o,— 59  L.  J.  M.  0. 102 ;  62  L.  T.  731. 

4.  Vacant  land^^Legdl  owner^Ocoupation — 48 
Eliz.  c.  2,  s.  1. — S.  was  owner  in  fee  simple  of  a  piece 
of  unindosed  land,  on  which  grew  some  grass  and 
trees.  The  cattle  of  a  neighbour,  without  the 
knowledge  or  permission  of  8.,  were  in  the  habit  of 
straying  on  to  the  land  and  eating  the  grass.  On  one 
of  the  trees  growing  on  the  land  8.  afBlxed  a  bill 
stating  that  the  land  was  to  let,  but  he  made  no  other 
use  of  the  ground. 

Held,  that  he  was  not  liable  to  be  assessed  to  poor 
rate  in  respect  of  this  land. — Smith  v.  New  Forest 
Union  Assessment  Committee,  aA.— 61  L.  T.  870. 

See  also  Elbotion  Law,  1,  9,  13  ;  Railway,  6a. 

POWER  of  APPOINTMENT:— 

1.  Exercise-^  Wm-^Codidl^RepuhlieaUon.'^ A., 
having  under  under  his  marriage  settlement  a  power 
of  appointment  Jointly  with  his  wife  during  her  life, 
and,  in  case  of  her  predeceasing  him  without  any 
Joint  appointment  being  made,  a  power  of  appoint- 
ment as  survivor  by  deed  or  wUl  among  the  ehildren 


of  the  marriage,  by  his  will,  made  in  the  lifstias  of 
his  wife,  after  making  certain  specific  devim  sad 
bequests,  provided  that  any  other  estate  or  propeitj 
of  which  he  might  be  possessed  at  the  tine  of  bh 
decease,  or  over  which  he  might  have  a  power  ol 
bequest  or  disposal,  should  be  held  in  trust  for  thi 
benefit  of  any  younger  child  or  children  ol  tbe 
marriage  as  therein  mentioned.  By  a  codidl,  aftv 
the  death  of  his  wife,  A.,  after  making  certdn  derisei 
and  bequests,  and  giving  the  residue  of  his  real  sad 
personal  estate  to  his  second  son,  oonflrmed  hit  wiU  is 
all  respects  so  far  as  it  was  capable  of  caking  effeet. 

Held,  that  the  power  of  appointment  wsi  weQ 
ex9rci8ed  by  the  effect  of  the  codioil  repubUshing  tha 
will. — Smiles  v.  Blackburn,  ok.d.  kob.,  j.  110—43 
Oh.  D.  75  ;  59  L.  J.  Oh.  208. 

2.  Eaiercis&-^Will—OhfeeU  designated  nominslaa 
— Law  of  Powers  Amendment  Act,  1874  (37  k  38 
Vict.  c.  37). — If  a  power  is  given  by  will  to  appoint  i 
fund  among  several  persons  nomiAolim,  with  a  gift 
over  in  default  of  appointment  to  the  same  psnooi 
nominatim,  or  their  representativeSs  and  afi  tbe 
objects  of  the  power  survive  the  teatator,  the  death  of 
some  of  the  objects  during  the  lifetime  of  the  doeee 
of  the  power  vrUl  not  affect  the  validity  of  the  povsi 
over  the  whole  fund. 

The  principle  of  Boyle  v.  Bishop  of  Peterhorongk,  1 
Yes.  jun.  298,  followed  and  applied. — In  re  Wen, 
Cumherlege  v.  Cumlerlege'  Warcy  oh.d.  sti.,  i.  767. 

3.  ExtrcUe^Wm-'Wias  Ad,  1837  (1  VidLc%% 
s.  27.— In  section  27  of  the  Wills  Act,  1837,  aftsrtbe 
words  "  which  he  may  have  power  to  appoint  in  say 
manner  he  may  think  proper,"  some  such  words  ai 
"  by  the  will  in  question  "  must  be  read  in  from  tbe 
context  and  the  general  scope  of  the  Act. 

A.,  who,  under  a  settlement  made  in  1884,  had  a 
general  power  of  appointing  some  stock  by  writing 
under  his  hand,  not  being  a  will  or  codicil,  or  by  will 
or  codioil  expressly  referring  to  the  power,  beqnesthed 
all  his  personal  property  to  trustees  upon  oertsia 
trusts,  but  without  any  express  reference  to  the  powsr 
or  to  the  property  subject  to  it. 

Held  (affirming  the  decision  of  Kekewi^,  J.)i  ^^ 
the  condition  in  the  power  restricting  the  class  of  wiUi 
whereby  the  power  was  to  be  exercised  to  wilii 
expressly  referring  to  the  power  was  a  perfectly  lawfol 
restriction  not  forbidden  or  invalidated  by  any  statnta; 
that  the  teatator  had  not  power  to  appoint  in  say 
manner  he  might  think  proper,  within  the  meaning  ct 
section  27  of  the  Wills  Act,  1837,  but  only  in  the  oass 
of  wills  by  the  particular  class  of  will  aforessid ;  sad 
that  the  will,  not  being  a  good  exercise  of  the  pover 
apart  from  the  section,  was  not  made  so  thereby. 

Mason  v.  Thome,  37  W.  B.  10,  38  Oh.  D.  630,  nol 
followed.— PA^Z/ips  v.  Cayley^  oi.  241—43  Ch.  D. 
222  ;  59  L.  J.  Ob.  177;  62  L.  T.  86. 

4.  ExereUe^Wm^WiUs  Act,  1837  (1  FZcf.  e.  U), 
a.  27. — T.  having  a  power  over  a  fund  "  for  indi 
persons  and  purposes  and  in  such  manner  aa  aha  shsH 
by  will  expressly  referring  to  this  present  power 
appoint,"  by  her  will  gave  all  her  property  to  hsr 
executors  upon  certain  trusts,  without  referring  to  ths 
power. 

Held,  that  the  wiU  was  not  a  valid  appoiatasat 
under  section  27  of  the  Wills  Act,  1837.-/a  n 
TarranVs  Trusts,  ohj>.  ohi.,  j.— 58  L.  J.  Oh.  780. 

5.  Bevoeation'Special  power^WiU^Deed-^Cesr 
trary  intention-^Eledionr^WiUs  Act,  1837  (1  VitLc 
26),  ss.  19,  23,  24,  27.— By  a  settlement  dstsd  ia 
1842,  and  made  on  the  marriage  of  A.,  an  infsati 
with  B.,  A.  and  B.  covenanted  that,  as  soon  ss  A. 
attained  twenty-one,  certain  real  estate  of  whieh  ths 
was  tenant  in  tail,  and  certain  personal  estate  Is 
which  she  was  entitled,  should   be  conveyed  uA 
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assigned  to  the  trostees  upon  trust,  after  the  death  of 
A«,  for  the  children  of  the  marriage  as  A.  and  B.  bj 
deed,  or  the  snrYi? or  of  them  by  deed,  with  or  withoat 
power  of  roTooation  and  new  appointment,  or  by  will, 
should  appoint,  and,  in  default  of  appointment,  in 
trust  for  the  children  of  the  marriage  in  equal  shares. 
B.  also  aettled  a  policy  of  assurance  upon  his  life 
npon  the  same  trusts.  The  Joint  power  was  neyer 
exercised,  and  A.  died  in  1857.  No  disentailing 
assuranoe  of  her  real  estate  had  e?er  been  executed, 
and,  on  her  death,  0.,  her  eldest  son,  entered  into 
possession  thereof  as  heir  in  tall.  By  a  deed  dated  io 
1864,  B«,  after  reciting  the  death  of  A.  without 
barring  her  estate  tail,  and  that  0.  was  her  heir  in 
tail,  appointed  all  the  funds  comprised  in  the  settle- 
ment other  than  the  real  estate  to  his  four  younger 
children,  and  reserved  to  himself  a  power  of  re?ocation 
and  new  appointment  by  deed  or  will.  The  trustees 
therenpon  divided  the  funds,  other  than  the  moneys 
seenred  by  the  policy,  equally  among  the  four 
children*  By  his  will,  dated  in  1869,  B.,  in  express 
exercise  of  the  power  contained  in  the  settlement  of 
1842,  appointed  certain  specific  sums  to  his  children, 
including  0,,  and  the  residue  of  the  funds  thereof  to 
0.  By  a  deed  dated  in  1878,  B.,  after  reciting  the 
deed  of  1864  and  the  difision  of  the  trust  funds, 
and  that  the  only  fund  then  subject  to  the  trusts  o( 
the  settlement  was  the  policy-moneys,  in  exercise  of 
the  power  reserved  to  him  by  the  deed  of  1864,  revoked 
the  appointment  therein  contained,  and  appointed  the 
policy-moneys  in  equal  fifths  between  his  four 
surviving  children,  including  0.,  and  the  children  of 
his  deceased  daughter ;  and  he  again  reserved  to  him* 
self  a  power  of  revocation  and  new  appointment. 
By  a  deed  dated  in  1883,  B.  made  the  appointment 
to  a  in  the  deed  of  1874  irrevocable,  and  in  1888  he 
died. 

Held,  that  B.'s  will  did  not  speak  from  his 
death  so  as  to  revoke  the  appointment  by  the  deed 
of  1878,  there  being  sufficient  evidence  of  a  ''  con- 
trary intention"  within  section  24  of  the  Wttls  Act, 
1837,  from  the  fact  that  the  will  was  dated  before 
that  deed. 

Held,  also,  that  the  will  operated  as  to  the 
one-fifth  ineffectually  appointed  by  the  deed  of  1878 
to  the  children  of  the  deceased  daughter. 

Held,  further,  that  0.  was  not  bound  to  elect  as 
regards  any  interest  taken  by  him  under  the  deed  of 
1878,  bnt  that  he  was  bound  to  elect  as  regards  the 
real  estate  and  any  interest  which  miirht  be  coming  to 
him  under  the  wiU.— ^ardi«(y  v.  WdU,  oh.d.  stz., 
J.  229—43  Oh.  D.  646;  58  L.  J.  Oh.  835;  61 
li.  T.  588. 

6.  Speoial  power-^Fraud  on  pouwf.-*A.  having, 
under  a  settlement,  a  power  to  appoint  by  will  a 
sum  of  £35,000  among  his  children,  bequeathed  a 
legacy  of  £150,000  to  a  daughter  J.,  with  directions 
that  it  should  be  paid  to  trustees  upon  trust  for  J.  for 
life,  with  remainder  to  her  issue;  and  then,  after 
reciting  the  power  of  appointment,  appointed  £10,000 
part  of  the  £35,000,  to  J.,  with  directions  that  it 
should  be  paid  to  the  trustees  of  the  legacy  of 
£150,000  bequeathed  to  her  upon  the  trusts  declared 
with  respect  to  that  legacy.  After  making  appoint • 
ments  to  other  daughters,  the  testator  appointed 
the  residue  of  the  £35,000  to  his  son  B.  absolutely, 
and  provided  that,  in  case  he  had  exceeded  his  power 
in  not  appointing  the  £10,000  to  J.  unconditionally, 
but  hi  directing  a  settlement  thereof,  and  in  case 
anyone  having  a  right  to  the  settlement  thereof 
should  so  object,  or  should  not  confirm  such  settlement 
if  required  so  to  do,  then  he  appointed  the  sum  of 
£10,000  to  B.  absolutely,  adding,  ••  But  who  will,  I  am 
assured,  settle  the  same  voluntarily  in  the  manner  in 
which  I  have  attempted  to  settle  the  same  as  afore- 


said, so  as  thereby  to  carry  out  my  wishes."  B.  did 
in  fact  execute  a  declaration  of  trust  to  carry  out  the 
testator^s  wishes,  but  there  was  no  evidence  of  any 
bargain  between  the  testator  and  B. 

Held,  that  the  appointment  to  J.  was  invalid,  but 
that  the  absolute  appointment  to  B.  was  valid,  and 
that  the  trustees  of  the  declaration  of  trust  executed 
by  him  held  the  fund  upon  the  trusts  declared 
thereby. — Crawthay  v.  Orawahay,  oh.d.  mob.,  j. 
600—43  Oh.  D.  616;  59  L.  J.  Oh.  399;  62  L.  T. 
489. 

See  also  Marbibd  Woman,  15 ;  Mobtgaob,  16 ; 
Sbttlbkbnt,  3,  5,  6 ;  Will,  42,  55,  58. 

PBAOTIOB  :— 

1.  -4#<Jav«—OmfMion— Jurat— Ori.  38,  rr.  6,  14. 
— ^In  the  JurcU  of  an  affidavit  purporting  to  have  been 
sworn  before  a  British  vice-consul  abroad,  the  words 
"  before  me  "  were  omitted.  Blanks  in  the  affidavit 
had  been  filled  up,  and  alterations  had  been  made 
apparently  in  the  same  handwriting  as  the  signature. 

Held,  on  an  application  to  take  the  affidavit  oil  the 
file,  (1)  that  the  reasonable  inference  to  be  drawn,  in 
the  absence  of  proof  to  the  contrary,  was  that  the 
affidavit  had  been  in  fact  sworn  before  the  vice-consul, 
and  that  everything  had  been  rightly  done ;  (2)  that 
ord.  38,  r.  14,  was  applicable  to  the  omission  of  the 
words  «  before  me,"  and  that  the  affidavit  ought  to 
be  received,  and  the  application  refused. 

Decision  of  Eekewioh,  J.,  affirmed.— ^(fdowss  v. 
Argentine  Loan  and  Mercantile  Agency  Oo.,  o.A.  639 
—59  L.  J.  Oh.  392 ;  62  L.  T.  614. 

2.  Amendment — Decree  tweniy  years  old^^Worde 
accidenidlly  omitted^Ord.  28,  r.  11.— In  Decem- 
ber, 1868,  S.  and  0.,  who  were  partners  in  busi- 
ness, dissolved  their  partnership,  and  the  lease  of 
the  premises  in  which  the  business  was  carried  on 
was  thereupon  assigned  to  S.,  and  0.  entered  into  a 
covenant  that  he  would  not,  "  during  the  remainder 
of  the  term  of  the  lease,"  carry  on  business  within  a 
mile  of  the  premises.  In  Februrary,  1871,  a  decree  was 
made  at  the  suit  of  S.  prohibiting  0.  from  carrying  on 
the  business  within  a  mile  of  the  premises.  8.,  long 
after  the  lease  had  expired,  serf  ed  0.  with  notice  of 
motion  to  commit  him  for  breach  of  the  injunction, 
and  0.  served  8.  with  notice  of  a  cross-motion  to  amend 
the  decree  by  inserting  in  it  words  limiting  the  opera- 
tion of  the  injunction  to  the  duration  of  the  term  of 
the  lease,  which  words,  he  alleged,  had  been  accidentally 
omitted. 

Held,  that  the  decree  should  be  amended  by  the 
insertion  of  the  words  omitted. —  Shipwright  v. 
OkmenU,  ok.d.  nob.,  j.  746. 

Apfbal— 

3«  Criminal  matter — Oontempt  of  eourt-^Divoree 
BuU — Neunpaper — Jftdioaiure  Act,  1873  (36  &  37 
Vict,  c.  66),  ts.  19,  47.  —  An  application  made 
by  a  party  to  a  civil  action  then  pending,  against  a 
stranger  to  the  action,  for  sttaohment  for  contempt 
of  court  committed  by  the  publication  in  a  newspaper 
of  comments  colculated  to  prejudice  the  fair  trial  of 
the  civil  action,  is  a  "  criminal  cause  or  matter  "  within 
the  meaning  of  section  47  of  the  Judicature  Act, 
1873,  and  no  appeal  lies  to  the  Oourt  of  Appeal  from 
a  judgment  imposing  punishment  for  such  contempt, 
made  on  such  appUcation,  by  a  judge  of  the  High 
Oourt. 

Beg.  V.  BamardOt  37  W.  R.  789,  23  Q.  B.  D.  305, 
distinguished— O'SfAea  v.  CShea  and  Pamdl,  ai.  374 
—15  P.  D.  59  ;  59  L.  J.  P.  D.  &  A.  47;  62  L.T.713. 

4.  Judgment — FurtJur  coneideraUon — SetHng  oMe 
— Ord.  39,  r.  1 ;  ord.  40,  rr.  4,  5.— At  the  trial  of  an 
action  with  a  jury,  the  Jury  found  a  verdict  for  the 
plaintiil,  aaseaeing  the  damages.    The  Judge,  npon 
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farther  oonsideratlon,  held  that  there  was  •  no  evi* 
denoe  of  liabilitj  on  the  part  of  the  defendant,  and 
entered  jadgment  aooordinglj. 

Held,  that  an  application  to  set  aside  the  jadgment 
so  entered  mast  be  made  to  a  dinaional  coart,  and 
not  to  the  Ooart  of  Appea].— -AocAw  v.  MeKerroWf  o.a. 
S42— 24  Q.  B.  D.  463  ;  69  L.  J.  Q.  B.  146 ;  62  L.  T. 
566. 

6,  Inland  revenue — TinM  /or  appealing'^**  Judg* 
ment**  or  ••order "^Ord.  58,  rr.  9,  16.— A  debision 
of  the  Queen's  Bench  Division  upon  a  case  stated  by 
the  Oommissioners  of  Inland  Revenue  under  section 
19  of  the  Stamp  Act,  1870  (33  &  34  Yict.  o.  97), 
is  an  "order"  and  not  a  "judgment,"  and  an 
appeal  from  the  decision  matt  be  broaght  within 
twenty-one  days. — Onslow  v.  Oommi$8ionerB  of  In- 
land  Retfenuef  ca.  728. 


6.  Official  referee^ Motion  to  $et  oHde  flndingi-^ 
Judgment  ordered  by  re/eree-^Judgment  entered^ 
Juriididion  to  enter  Judgment  for  other  party — 
Ord,  36,  r.  52. — ^The  court  has  power,  in  a  refer- 
ence under  section  57  of  the  Judicature  Act,  1873, 
not  only  to  aet  aside  the  judgment  ordered  by  an 
oiflcial  referee  to  be  entered  for  one  of  the  parties, 
although  such  jadgment  has  been  entered  accordingly, 
but  aleo  to  enter  the  judgment  for  the  other  party, 
iastead  of  sending  the  case  back  to  the  referee  to  be 
reheard. 

Decision  of  the  Queen's  Bench  Ditislon,  38  W.  B, 
717,  25  Q.  B.  D.  226,  affirmed.— Otof ft  v.  Sonnen- 
eeheint  o.a.  743. 

7.  Official  referee. — After  an  award  by  an  official 
referee,  entry  of  jadgment  on  his  findings  of 
facts  can  only  be  set  aside  by  appeal  to  the  Court  of 
Appeal. — BerU  ▼.  FardeU^  oh.d.  kat,  7.  783—44  Oh. 
D.  299  ;  62  L.  T.  359. 

8.  Official  referee— Judgm/ent  ordered  hy  referee— 
Judgment  entered-^Pawer  of  court  to  enter  Judg- 
ment  for  other  party — Ord,  36,  r.  52. — ^The  court 
has  power,  in  a  reference  under  section  57  of 
the  Judicature  Act,  1873,  not  only  to  set  aside  the 
Judgment  ordered  by  an  official  referee  to  be  entered 
for  one  of  the  parties,  although  such  judgment  has 
been  entered  accordingly,  but  idso  to  enter  the  judg- 
ment for  the  other  party  instead  of  sending  the  case 
back  to  the  referee  to  be  reheard.-— Ckrft  ▼.  Sonnen^ 
eehein,  q.b.d.  717—25  Q.  B.  D.  226 ;  59  L.  J.  Q.  B. 
461 ;  62  L.  T.  880. 

9.  Official  referee— Judge  in  chamhere — Ord.  36,  r. 
60.-^An  appeal  from  an  official  referee  must  be  made 
to  a  Judge  in  chambers. 

Byrne  ▼.  Broume,  37  W.  B.  592,  distingaiahed.— 
Biehard  t.  Talbot,  a.B.o.  478. 

10.  Probate  ^■- Non-eontentioue  buaineee  —  Probate 
Aet,  1857  (20  A  21  Vict.  c.  77),  $.  Z-^udicature  Aet, 
1873  (86  it  37  Vict.  c.  66),  i.  19.— A.  applied  for 
letters  of  administration  as  a  creditor  of  an  intestate. 
The  judge  refused  the  grant,  on  the  ground  that  A. 
was  not  a  creditor. 

Held,  that  section  19  of  the  Judicature  Act,  1873, 
gave  A.  a  right  of  appeal  to  the  Oourt  of  Appeal.— 
In  the  Goode  of  Olook,  o.a.— 15  P.  D.  132;  62  L.  T. 
607. 

11.  Stay  of  proceedings — Discretion  of  oourt— Ord. 
58,  r.  16.— There  is  no  practice  to  limit  the  abeolute 
discretion  given  to  the  court  by  ord.  58,  r.  16,  to  grant 
or  refuse  a  stay  of  proceedings  pending  an  appeaL— 
Attomey-Oenerdl  v.  Emerson,  aA.  102 — 24  Q.  B.  D. 
56 ;  59  L.  J.  Q.  B.  192 ;  62  L.  T.  21. 

12.  Third  party^Notiee  of  appeal— Service— Ord. 
58,  r.  2. — ^The  defendant  had  brought  In  a  third  party 


for  purposes  of  indemnity,  and  at  the  trial  the  sote 
was  dismissed.    The  plalntifl  appealed. 

Held  (Gotten,  L.J.,  dissentienie),  that,  on  the  tiM 
construction  of  ord.  58,  r.  2,  the  third  party  wmmI 
a  party  *'  directly  affected  "  by  the  appeal,  sad  tbt 
it  was  not  the  duty  of  the  plaintifE  as  appellsat  tB 
serve  the  third  party  with  notice  of  the  appesl,  tat 
that  the  proper  course  would  be  for  the  defaidsstto 
apply  to  the  Oourt  of  Appeal  for  leave  to  sens  the 
third  party  with  notice.— /Vfesf  v.  Uppleb^,  oi.  150 
—42  Oh.  D.  351 ;   61  L.  T.  146. 

13.  Time — Interlocutory  order— FinaX  /ad^mest- 
Order  as  to  declarations  of  righi — Ord.  58,  r.  IS.— 
An  order  made  after  'final  judgment  in  an  setioe  (or 
the  purpose  of  directing  how  the  declarations  oootiiiid 
in  the  final  judgment  are  to  be  worked  out^  ii  n 
interlocutory  order  so  far  as  regards  the  time  for 
appealing  from  it.'^Blakey  v.  Latham,  CA.  198-43 
Oh.  D.  23. 

JuueDionoN — 

14.  Adminietration — Originating  summons^Cldm 
by  eooeeutor  —  Ord.  55,  r.  3g.  —  The  ooort  has  no 
jurisdiction,  on  an  originating  summons  under  oil 
55,  r.  3,  to  determine  any  question  or  matter  whiek 
oould  not  have  been  determined  in  an  action  for  ad- 
ministration of  the  estate  or  trust. 

An  originating  summons  was  issued  by  an  ezMofeor 
as  plaintiff,  to  have  it  determined  whether  or  as  i 
particular  sum  of  money  formed  part  of  the  tsststoi'i 
estate  at  the  time  of  his  death.  The  susuaosi  vm 
served  on  the  testator's  widow  as  defendant,  she 
taking  under  the  wttl  a  life  intereat  in  the  tsitator^i 
estate.  The  defendant  filed  an  affidavit  in  which  ilie 
claimed  the  sum  in  question,  not  ander  the  will,  bet 
OS  a  gift  made  to  her  by  the  testator  in  his  lifetiae, 
and  she  appeared  on  the  hearing  of  the  sumnoni,  baft 
took  the  objection  that  the  oourt  had  no  jarisdiotioi, 
in  such  proceedings,  to  determine  her  cltkm.  Tha 
judge  who  heard  the  summons  coneidered  that  he  hsi 
jurisdiction,  and  after  hearing  the  evidence  adduced 
hy  the  plaintiff  and  the  defendant  respectively,  held 
that  there  had  been  no  gift  to  the  defendant  by  Oa 
testator  in  his  lifetime. 

Held,  that  the  court  had  no  Jarisdiotion  on  as 
originating  summons  to  determine  the  question  railed 
by  the  claim  of  the  defendant. 

Davies  v.  Davies,  36  W.  B.  587,  38  Oh.  D.  210» 
approved. 

In  re  Turean,  37  W.  B.  70,  distinguished. 

Decision  of  Kekewich,  J.,  reversed.— Aiyb  t. 
Hayes,  aA.  17—43  Oh.  D.  18  ;  59  L.  J.  Gb.  1  s  «1 
L.  T.  542. 

15.  Oounty  eouri — Prohibition— Judge  in  ehamim 
—Costs— Ord.  69,  rr.  I,  Be,— Oounty  OomiBmlet,  1889, 
ord.  4,  r.  20— Oounty  Courts  Act,  1888  (51  k  5S 
Vict.  c.  43),  as.  119, 164.— An  appUcation  for  a  prohi- 
bition to  a  county  oourt  may  be  made  at  ohamben  ai 
well  during  sittings  as  in  vacation,  or  it  may  be  mada 
in  open  court ;  but  if  the  latter  course  is  adofted 
notice  of  motion  must  be  given. 

Bale  20  of  order  4  of  the  Oounty  Oourt  Bslai  of 
1889,  by  which  a  Judge  is  aUowed,  in  his  diaentioa, 
to  give  costs  on  a  higher  scale  on  "  a  daim  for  mm 
than  £20  where  less  is  recovered,"  is  not  affaoisd  by 
section  119  of  the  Oounty  Oourta  Aot»  1888,  whiob 
gives  power  to  a  judge  to  award  coats  on  the  Ugtar 
scale  in  three  specified  classes  of  actions.— Xm^  *• 
Charing  Cross  Bank,  q.b.d.  287—24  Q.  B.  B.  27;  59 
L.  J.  Q.B.  26;  62  L.  T.  42. 

16.  Evidence— Letters  of  requset  in  Ueu  ef  tm- 
mission^^EaamitMUon  of  vAkneee  o^rpod  ly  9gM 
eaamixkXT^Ord.  87,  rr.,  h,  6a.— An  eiasatnalfaarf 
witnesses  abroad  before  a  special  enuBlasf^  oidMd 
under  oid.  87,  r,  5,  it  not  an  oidlnaij  ooouaWon  m 
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as  to  prevent  the  lasaiiig  of  letten  of  request  in  addi- 
tion thereto  ander  rale  6a  of  the  same  order.— Afoscm 
dfe  Barry  ▼.  Comptoir  D*Eieomptef  a.B.]i.  685. 

17.  Evidence  —  Letten  of  requeet  —  Ord,  37,  r. 
6a  —  Appendix  JT.,  Form  37a,  37b.  —  Aq  order 
for  letters  of  request  to  issae  to  a  foreiga  oourt 
under  ord.  37,  r.  6a,  oan  onlj  be  made  where  it  is 
■onght  to  examine  witnessee  under  the  order,  and  the 
oonrt  has  no  Juriadiotion  to  make  such  an  order  where 
fyrodnctlon  of  doouments  alone  is  asked  for. — Oape 
Copper  Co.  t.  Comptoir  d^Eseompte  de  Parie,  o.a.  763. 

18.  InUrpleader^Olaimant  euhttituted  a$  defend- 
ani^IAmitation  of  defence — Ord.  57,  rr.  la,  7,— 
M.  &  Oo.  were  sued  by  G.  as  acoeptors  on  a  bill  of 
exchange.  M.  &  Ck>.  had  handed  the  bill  to  L.  &  Co. 
for  f nUf  Talue  received.  L.  &  Co.  had  really  obtained 
the  bill  for  one  H.  in  consideration  of  the  value  of  a 
cargo  sent  by  G.  to  Eagland  from  Bussia,  which  i  H. 
instructed  L.  &  Co.  to  sell  on  commission.  H.  obtained 
possession  of  the  cargo  on  handing  over  the  bill  to 
G.'s  agents  in  England.  The  bill  was  then  for- 
warded to  G.  in  Bussia,  and,  being  duly  presented, 
was  dishonoured,  whereupon  G.  sued  M.  &  Oo.  as 
acceptors.  L.  k  Co.  meantime  give  M.  &  Co.  notice 
DOC  to  pay  the  bill,  on  the  ground  that  L.  &  Co.  had 
parted  with  the  bill  through  the  fraud  of  H.,  and  that, 
the  cargo  being  deteriorated,  they  had  not  received  full 
value  for  the  bill,  and  claimed  to  be  recouped  for  their 
loss  on  its  sale  from  the  moneys  handed  to  M.  &  Co. 
for  the  bill.  M.  &  Co.  applied  for  an  interpleader  issue 
to  be  ordered,  which  the  master  granted,  and  on 
which  he  substituted  L.  &  Co.  as  defendants  in  lieu  of 
M.  is  Co.  On  appeal  to  the  Judge  at  chambers  the 
order  for  interpleader  was  affirmed,  but  a  condition 
imposed  limiting  L.  k  Co.,  as  defendants,  to  such 
defences  only  as  M.  &  Co.  could  have  raised. 

Held,  that,  M.  &  Co.  being  '*  persons  seeking  relief 
who  were  under  liability  for  a  debt  in  which  they 
were,  or  expected  to  be,  sued  by  two  or  more  parties 
making  adverse  claims  "  within  the  terms  of  ord.  57, 
r.  la,  there  was  jurisdiction  for  the  oourt  or  judge 
to  exercise  a  discretion  in  ordering  an  interpleader 
issue,  and  that  such  discretion  bad  been  rightly 
exercised;  but  that  there  was  no  jurisdiction  under 
ord.  57,  r.  7|  to  limit  the  defences  of  the  claimant, 
substituted  as  defendant,  to  such  defences  as  the 
original  defendant  could  raise,  eince  the  words  of  ord. 
67,  r.  7,  empowering  the  oourt  or  judge  to  snbatitute 
any  claimant  as  defendant  **  in  lieu  of  **  the  applicant, 
the  original  defendant,  did  not  mean  that  such 
claimant  should  stand  "  in  the  actual  place  of,"  but 
instead  of,  such  defendant.— G'erftard  v.  Montague^ 
a.B.D.  76*61  L.  T.  564. 

19.  Mortgage^Priority — Originating  iummons-^ 
Appeal — Time — Final  order  in  chamhere — Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  50— Ord.  55,  rr.  3, 
5...The  limit  of  time  for  giving  notice  of  motion  to 
dischsrge  or  vary  a  final  order  in  the  Chancery 
Division  by  a  judge  in  chambers  is  twenty-one  days 
from  the  date  when  the  order  in  chambers  was  pro- 
nounced. 

Maneheeter  and  Liverpool  Banking  Co.  v.  Bealee, 
37  W.  B.  765.  42  Oh.  D.  505,  approved. 

An  originating  summons  was  issued  by  the  mort- 
gagees of  property  to  which  the  mortgagors  were 
beneficially  entitled  under  the  trusts  of  a  will.  The 
mortgagors  and  the  trustees  were  made  defendants  to 
the  summons,  which  claimed,  as  against  the  mort- 
gagors, payment  of  the  mortgage-moneys,  or,  in 
default,  sale  or  foreclosure,  and,  as  against  the  trustees, 
an  account  of  the  income  of  the  mortgaged  property 
received  by  them  as  trustees  of  the  mortgagors.  The 
trustee  defendants  brought  in  an  account  and  gave 
evidence  claiming  to  be  entitled  to  retain  a  lar^e 


portion  of  the  income  of  the  property  in  question,  by 
virtue  of  a  mortgage,  made  to  them  by  their  ceetui  que 
truita,  prior  in  date  to  the  mortgage  of  the  plaintiff!*. 
The  plaintiffs  alleged  that  they  had  given  notice  of 
their  mortgage  to  the  trustees,  and  that,  at  the  time 
of  the  issue  of  the  summons,  they  had  no  notice  given 
them  by  the  trustees  of  any  prior  charge  on  the 
property. 

Held,  that  the  originating  summons  should  be  dis- 
missed as  against  the  trustee  defendants,  on  the 
ground  that  the  question  which  had  arisen  as  to 
priority  of  the  mortgages  was  a  question  which  could 
not  be  properly  dealt  with  on  proceedings  by  way  of 
originating  summons. 

Held,  also  (Lindley,  L.  J«,  duhitante),  that  the  court 
had  no  jurisdiction  to  determine  a  question  of  disputed 
priority  of  mortgages  on  proceedings  by  way  of 
originating  summons. 

Decision  of  North,  J.,  affirmed. — RecU  and  Penonal 
Advance  Co.  v.  Michelle  oa.  273—43  Cb.  D.  391 ;  59 
L.  J.  Cb.  226  ;    62  U  T.  375. 

20.  Receiver — Death  of  judgment  dehtor^^Equitahle 
txeeution-^Ord.  17,  rr.  1,  4;  ord.  42,  rr,  3,  23,  28. — 
The  appointment  of  a  receiver  of  the  interest  of  a 
judgment  debtor  in  real  estate,  though  sometimes  in- 
accurately called  **  equitable  execution,"  is  not  a  mere 
form  of  execution,  but  it  is  relief  producing  the  same 
benefit  as  execution  properly  so  called,  buc  obtainable, 
and  obtainable  only,  by  means  of  an  order  of  the  court 
in  that  behalf,  based  on  the  fact  that  executioui 
properly  so  called,  cannot  be. had. 

After  the  death  of  a  judgment  debtor  the  oourt  has 
no  jurisdiction,  on  the  ex  parte  application  of  the 
judgment  creditor,  to  make  an  order  appointing  a 
receiver  of  the  interest  of  the  deceased  judgment 
debtor  in  real  estate,  for  the  purpose  of  satisfying  the 
judgment  debt,  when  the  person  on  whom  the  real 
estate  has  devolved  is  not  a  party  to  the  proceedings. 

Decision  of  Chitty,  J.,  affirmed,  upon  different 
grounds. — Atkine  v.  Shephardf  o.a.  133—43  Oh.  D. 
131  ;  59  L.  J.  Oh.  83  ;  62  L.  T.  337. 

Official  Bbfbrbb— 

21.  Accounts^  Form  of  rtport-^Jadicnture  Act, 
1873,  s.  56.— An  offloial  referee  is  not  bound  to  talie 
accounts  referred  to  him  under  section  56  of  the 
Judicature  Act,  1873,  in  the  strict  way  used  in  the 
Chancery  Division  before  a  chief  clerk  in  chambers, 
though  he  may  adopt  that  method  so  fur  as  the 
circumstances  of  the  case  seem  to  him  to  admit.  Be  is 
not  compelled,  in  cases  of  complicated  aooouuts,  to  pro- 
ceed apon  any  particular  accounts  and  to  refer  to  each 
item  in  the  report,  but  may  strike  a  balance  upon  the 
result  of  the  inquiry  generally.  The  parties  may  use 
the  notes  of  the  inquiry  and  of  the  evidence  for  the 
purpose  of  tracing  any  item  allowed  or  disallowed 
which  they  may  desire  to  question. — Turpin  v.  Pain, 
OH.D.  CHI.,  J.  422—44  Oh.  D.  128 :  62  L.  T.  754. 

Pariibs— 

22.  Death  of  plaintiff — Damages^' Injunction-^ 
Continuance  by  executor — 3  &  4  Will.  4,  c.  42,  s.  2 — 
Ord.  17,  rr.  1.4— Ord.  36,  r.  58.— The  plaintiff  in 
an  action  for  damages  and  a  mandatory  injunction  for 
obstracting  the  access  of  light  to  a  house  died  more 
than  six  months  after  the  issue  of  the  writ,  and  B., 
his  executor  and  devisee,  obtained  a  common  order  to 
carry  on  the  proceedings. 

Held,  that  the  order  was  rightly  made. — Jones  v. 
Simea,  ch.d.  ohi.,  j.— 43  Ch.  D.  607;  59  L.  J.  Ch. 
351 ;  62  L.  T.  447. 

23.  Foredoeure  —  Equity  of  redemption  —  Ord^ 
16,  r.  9.  —  In  a  foreclosure  action  an  order 
had  been  made  in  chambers  under  ord.  16,  r.  9, 
authorhsing  two  of  a  lar^e  class  of  persona  all  having 
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the  same  interest  in    the  equity  of  redemption  to 
defend  the  aotion  on  behalf  of  the  others. 

Held,  that  a  forecloiure  order  could  not  be  made 
unless  all  the  persons  interested  in  the  equity  of 
redemption  were  parties  to  the  aotion. — OriffUh  t. 
Pound,  OB.D.  STL,  7.-59  L.  J.  Ob.  522. 

84.  Parinerthip—OondUional  appearaue§ — Ord,  9, 
r.  6;  ord.  12,  rr,  16,  16;  ord.  42,  r.  10.— In  an 
aotion  against  a  firm  the  writ  was  sorted  upon  B.  at 
hia  residence,  where  some  of  the  partnership  business 
was  ordinarily  carried  on.  B«  was  not  informed  in 
what  oapadty  he  was  serred,  whether  as  a  partner  in 
the  firm  or  under  ord.  9,  r,  6,  as  a*  **  person  baring  at 
the  time  of  serrioe  the  control  or  management  of  the 
partnership  business  *'  at  the  place  where  the  senrice 
was  effected* 

Held  (refersing  the  decision  of  the  Queen's  Bench 
Birision),  that  there  was  no  power  to  giTe  leaTo  to  B. 
if  the  pUintifE  did  not  undertake  not  to  apply  under 
ord.. 42,  r.  10,  to  enter  a  conditional  appearance,  deny- 
ing himself  to  be  a  partner,  and  such  appearance  to 
stand  till  an  issue  as  to  his  partnership  had  been  decided. 
-^DaviH  ▼.  ilndre,  o.A.  437—24  a  B.  D.  598  ;  59  L.  J. 
Q.B.283;  63  L.  T.  151. 

25.  EiprnwiaUve  de/endanU^Oonient  fo  fadg* 
mMt^Ord.  16,  r.  9. — Persons  authorized  by  the 
court  to  defend  an  action  on  behalf  of  others,  baring 
the  same  intereet  as  themselres,  cannot  consent  to 
Judgment  against  them.— Asei  t.  Biehmond,  ob.d. 
znut  '•—62  L.  T.  427. 

26.  Third  parkf-^Appearance^Trial^Ord.  16, 
rr.  62,  63. — ^The  defendant  in  an  aotion  for  speclfio 
performance  of  a  contract  served  a  third-party  notice 
upon  another  person,  alleging  that  he  signed  the 
contract  as  agent  for  that  person.  The  third  party 
appeared,  but  obtained  no  directions  as  to  delivery  of 
pleadings  or  defending  the  action.  The  defendant 
obtained  an  order  that  the  question  of  liability 
between  himself  and  the  third  party  should  be  tried 
as  soon  as  might  be  after  the  trial  of  the  aotion. 

Held,  that  the  third  party  might  appear  by  counsel 
and  take  part  in  the  trial,  end  might  have  the  ques- 
tion of  his  liability  tried  immediately  after  the  trial  of 
the  mction.^Blore  t.  Aihhy,  oh.d.  kbk.,  j.  141 — 42 
Ob.  D.  682  ;  68  L.  J.  Ob.  779  ;  61  L.  T.  766. 

27.  Third  pariy-^Service  out  of  ths  Juriadidion^ 
Ord,  11,  r.  le ;  ord.  16,  r.  48.  —  A  third-party 
notice  may  be  serted  out  of  the  jurisdiction  in  any 
action  founded  on  a  breach,  committed  within  the 
jurisdiction,  of  a  oontrapt  which,  according  to  the 
terms  thereof,  ought  to  be  performed  within  the 
jurisdiction,  unless  such  third  party  is  domiciled  or 
ordinarily  resident  in  Scotland  or  Ireland.— Du&onf 
T.  MaepherMon^  a.B.D.  62—23  Q.  B.  D.  340 ;  68 
L.^.  O.  fi.  496;  61L.  T.  689. 

Fliading— 

28.  Ammdtnent^Judfffnent  reoovered-^Merger — 
Ord.  19,  r.  16 ;  ord.  28,  r.  1.— One  of  two  defend- 
ants in  an  aotion  of  tort  applied,  at  the  trial  of  the 
action,  for  leave  to  amend  his  statement  of  defence 
by  pleading,  as  a  bar  to  the  aotion,  a  prior  Judgment 
obtained  by  the  same  plaintiffs  against  otUer  Joint 
tort-feasors  in  respect  of  the  same  tortious  aot  The 
application  for  leave  to  amend  was  made  after  the 
evidence  of  the  plaintiffs  and  of  the  other  defendant 
had  been  given. 

Held,  that  the  merger  of  the  cause  of  action  in  the 
prior  judgment  was  a  matter  whioh  ought  to  have 
•  been  pleaded  by  the  defendant,  and  that,  having 
regard  to  the  nature  of  the  case,  and  to  the  time  when 
the  application  was  made,  leave  to  amend  ought  not 
to  be  given  to  the  defendant. 
Decision  of  North,  J.  (reported  38  W.  B.  8,  41  Ob. 


D.  663)  affirmed.— JSSisvato  v.  Oohen^  cjl  177-4} 
Oh.  D.  187  ;  62  L.  T.  17. 

29.  De/atdt  by  plainUff-^DUmiiaai  o/oefioa-Ord. 
27,  r.  1 ;  ord,  64,  r.  7. — If  an  order  has  beea  vde 
dismissing  an  action  unless  the  next  stsp  is  tekss  kf 
the  plaintiff  within  a  specified  time,  and  the  platntiS 
within  such  speoified  time  neither  takes  any  luoh  lUp 
nor  appeals  against  the  orders  the  time  esaaot  it 
extended,  and  the  action  is  at  an  end.— >8cr<^  Pios«- 
graphy  Oo.  v.  Gregg,  oh.d.  nob.,  j.-»59  L.  J.  Ch.  4K. 

30.  DefauU^ Judgment-^  PcOenl^lnfringemal^ 
Pariieidari-^Ord,  27,  r.  11.— Tne  piaintiiE,  la  a 
aotion  for  infringement  of  a  patent,  vpon  motion  for 
judgment,  heard  as  a  short  cause,  asked  for  such  jodg- 
ment  as  upon  his  statement  of  elaim  tiie  court  siiosld 
conrider  him  entitled  to.  The  atotemeat  of  oliia 
stated  *' Particulars  of  breaohee  are  deliTezed  hm- 
with." 

Held,  that  the  particulars  of .  breaches  might  bi 
regarded  as  forming  part  of  the  statement  of  oliia.— 
UniUd  Tel^hoM  Oo.  v.  Miichdl\  UniM  TdephoM 
Oo.  V.  Smith,  ohj).  vor.,  i.  70—61  L.  T.  617. 

31.  De/auU  —  Peremptory  order  —  Order  far 
parUeulan  —  Ord.  19,  r.  8.  —  Upon  an  sppU- 
oation  by  the  defendant  for  an  extension  of  tfasi 
to  plead,  the  master,  on  the  1st  of  August,  mads  a 
order  giting  the  defendant  a  **  month  persmptofy  '* 
for  pleading.  On  the  9th  of  August  the  defeodsst 
obtidned  an  order  for  particulars  of  the  pUintiifi 
claim,  and  particulars  were  delivered  on  the  Slit  of 
August.  On  the  5th  of  September  the  plsintifC  signed 
Judgment  for  want  of  a  defence.  The  defendsst 
applied  to  set  aside  the  Judgment,  on  the  groud 
that,  under  ord.  19,  r.  8,  he  had  the  same  tioie  foi 
pleading  after  the  delivery  of  the  psztiGulars  thst  lie 
had  at  the  return  of  the  summons. 

Held,  that  the  effect  of  the  *'  peremptory  **  ordec 
was  that  the  pleading  must  be  delivered  within  the 
specified  time  unless  the  order  itself  was  ezpnul; 
altered  by  a  subsequent  order ;  that  ord.  19,  r.  8, 
which  was  inconsistent  with  it,  did  not  apply  so  sr  ^ 
implication  to  extend  the  time  for  pleading ;  and  thst 
the  Judgment  was  regularly  signed. 

Decision  of  the  Queen's  Bench  Dirislon  afflnssd.— 
Falek  v.  Aaithelin,  ca.  196—24  Q.  B.  D.  174;  59 
h.  J.  a  B.  161. 

31a.  Judgment  on  admieeioni  in  pUadingo-^MdiM 
— Summone  in  chamhere-^CoBte'^Ord,  32,  r.  «.— Is 
an  action  to  restrain  the  defendant  from  boildiBg 
so  as  to  obstruct  plaintiff's  ancient  lights  and  for 
damages,  the  defendant  paid  a  sum  of  money  into 
court  in  satisfaotiou  of  the  claim  for  damagei^  sod  bf 
his  statement  of  defence  offered  to  undertake  sot  te 
carry  his  buildings  higher  than  they  were  at  the  ossi- 
menoement  of  the  aotion,  to  consent  to  an  onier 
embodying  this  undertaking,  and  for  payment  to  the 
plaintiff  of  the  money  in  court,  and  to  pay  the  plsis- 
tiff's  costs.  The  plaintiff  accepted  these  ternu^  sod 
prepared  minutes,  which  he  sent  to  the  defeodsaf i 
solicitors  with  a  notice  that  he  should  set  dows  the 
aotion  on  motion  for  Judgment  as  a  short  canBe.  The 
defendant's  solicitors  wrote  that  the  matter  cooU  be 
conoluded  at  much  less  cost  on  a  summons  in  ehsai- 
bers,  and  the  defendant  wished  that  course  sdoptsd. 
The  plaintiff  nevertheless  proceeded  with  hit  motion. 

Held,  that  the  letter  of  the  defendant's  loUdtoif 
rendered  the  admission  in  the  pleadings  an  sdoiiMoe 
to  submit  to  an  order  for  an  injunction  to  be  obtsiaed 
in  chambers,  and  that  the  plaintiff  was  only  entitled 
to  such  costs  of  his  motion  as  would  have  bem 
inourred  on  a  summons  in  chambers ;  and,  for  tbc 
guidance  of  the  taxing  master,  the  Judge  iatxastad 
that  he  should  have  allowed  counsel  in  cbamben.— 
AUen  V.  Oakey,  oh.d.  nob.,  j. — 62  U  T.  724 
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32.  Pafiiadar$-^8^udion.-^lJi  an  aotion  for 
Bedaotion  partioulara  of  time  and  plaoe  of  the  alleged 
aeduotion  will  not  be  ordered  before  the  atatement  of 
defence  has  been  delivered,  in  the  absence  of  an 
affidafit  bj  the  defendant  stating  his  intention  to 
deny  the  seduction,— iTn^M  ?•  EngU^  a.B.D,  —  61 
li.  T.  780. 

33.  Paymmt  into  eourt^^Trover^-'Lim — Ord.  50, 
r.  S.^Under  ord.  50,  r.  8,  where  an  action  is  brought 
to  reooTer  spedflc  property,  and  the  defendant  does 
not  dispute  the  plaintiff's  title,  but  claims  to  retain 
the  pioperty  bj  viitne  of  a  lien  upon  it,  the  court  has 
power,  on  the  application  of  the  plaintiff,  to  order  the 
propeity  to  be  given  up  to  him  upon  payment  into 
(9oait  of  the  amount  in  respect  of  which  the  lien  is 
claimed. 

Held,  that,  in  order  that  the  property  should  be 
given  up  to  the  plaintiff,  the  whole  amount  for  which 
the  lien  is  claimed  must  be  paid  into  court,  even  if 
auoh  amount  exceeds  the  value  of  the  property.^- 
Oebruder  Naf  v.  Ploton,  o.a.  566—25  Q.  B.  D.  13 ; 
59  L.  J.  Q.  B.  371. 

34.  Sfrihing  oui^Fritolotu  and  vexaUou$  defence 
^^Juriediction.^A..  brought  an  aotion  against  a 
bishop  and  the  patrons  of  a  benefloe,  claiming  that  he 
was  vicar  of  the  benefice;  that  an  instrument  of 
resignation  executed  by  him  was  void ;  and  an  injunc- 
tion to  restrain  the  presentation  and  institution  of 
any  other  person  to  the  benefice.  Judgment  was 
given  against  A.  on  the  ground  that  the  benefice  was 
Taoant  through  his  resignation  with  the  bishop's  con- 
sent. B.  was  afterwards  duly  appointed  to  the  bene- 
fice, and  sued  A.  for  a  declaration  that  B.  was  vicar, 
and  for  an  injunction  restraining  A.  from  depriving 
bim  of  occupation.  A.,  in  his  statement  of  defence, 
set  up  the  same  case  on  which  he  had  been  defeated  in 
the  former  action. 

Held,  that  the  court  had  jurisdiction  to  strike  out 
the  defence  as  frivolous  and  vexatious. 

J^udgment  of  the  Oourt  of  Appeal  affirmed.— 
Beieha  v.  Magrath,  h.l.— 14  App.  665 ;  61  L.  T.  131. 

34a.    Striking  out  defence — Dieeovery — Defendant 

out  of  furiidietion^Ord.  27,  r.  11 ;  ord,  31,  r.  21.— 

An  English  testator  had  executed  a  deed  in  favour  of 

creditors  which  comprised  real  estate  in  Trinidad,  but, 

though  valid  according  to  the  law  of  Eagland,  did  not 

pass  the  legal  estate  of  the  land  in  Trinidad  to  the 

trustees  of  the  deed,  because  it  was  not  executed  as 

required  by  the  law  of  Trinidad.    The  testator  died 

intestate  as  to  real  estate,  and  the  legal  estate  was 

vested  in  M.,  a  Britisl)  subject  residing  in  Trinidad, 

and  in  the  other  defendants,  who  resided  in  England. 

An  action  was  brought  by  the  trustees  of  the  deed 

and  another  creditor  to  enforce  the  trusts  of  the  deed 

against  the  real  estate  in  Trinidad.     The  plaintiffs 

had  allege  l>^  ^^^^'  statement  of  claim  that  under 

the  law  of  Trinidad  the  deed  bound  the  beneficial 

interest  of  the  debtor,  and  of  all  persons  claiming 

through  him,  in  the  real  estate  in  Trinidad,  and 

claimed  to  have  such  estate  vested  in  the  trustees  of 

the  creditors'  deed,  and  to  have  the  property  sold 

nnder  the  direction  of  the  court  to  pay  the  creditors 

nnder  the  trusts  of  the  deed.    The  writ  was,  by  leave^ 

served  in  Trinidad  on  M.,   and   he    appeared   and 

'  delivered  a  defence  denying  the  plaintiffs'  allegation 

that  the  beneficial  interest  in  the  land  was  bound. 

This  defence  was  afterwards  struck  out  under  ord.  31, 

r.  21.  because  the  defendant  failed  to  obey  an  order 

to  give  discovery.     By  arrangement   with  the  other 

defendants  the  action  came  on  for  trial,  when  the 

plaintiffs  contended  that  M.  was  in  the  same  position 

as  if  h^  had  admitted  the  allegation  in  the  statement 

of  claim. 

Held  (sfflrming  N^r^b,  J.},  that  as  the  defence  had 


only  been  struck  out  for  a  collateral  reason,  the  law 
of  Trinidad  had  not  been  sufficiently  proved  to  justify 
the  oourt  in  deciding ;  and  that  the  action  must  stand 
over  generally,  with  liberty  to  apply,  with  a  view  to 
proceedings  being  taken  against  M.  in  Trinidad.— 
i/ennsy  v.  Mackintoih,  o.A.— 61  L.  T.  108. 

35.  Striking  oiU-^Trial  of  queition  of  law^Ord. 
25,  r.  4 ;  ord.  34,  r.  2.— A.  left  £20,000  to  trustees 
for  G.  for  life,  with  remainder  to  her  younger  chil- 
dren, which  was  invested  by  the  trustees  in  Indis 
Four  per  Gent.  Stock.  The  Secretary  of  State  for 
India  gave  notice  to  the  holders  of  that  stock  offering 
equal  amounts  of  India  Three  and  a  Half  per  Oent. 
Stock  in  exchange,  and  announcing  his  intention  to 
pay  off  at  par  such  of  the  holders  of  Four  per  Oent. 
India  Stock  as  did  not  accept  his  offer.  The  trustees 
did  not  accept  this  offer,  and  were  paid  off  at 
par,  and  they  then  allowed  the  sum  received  in  pay- 
ment to  remain  at  the  bank  uninvested  for  seven 
months,  after  which  they  invested  it  in  railway  stock. 
The  India  Three  and  a  Half  per  Oent.  Stock  stood  in 
the  market  at  a  premium  from  the  date  of  the  offer  of 
the  Secretary  of  State  for  India  down  to  the  time  of 
the  investment  by  the  trustees  in  railway  stock.  An 
action  was  brought  by  Q.  and  her  younger  children 
against  the  trustees,  claiming  in  the  writ  (1)  the  loss 
of  income  occasioned  by  the  delay  in  investment  of 
the  sum  received  in  payment  off  of  the  Fojar  per  Oent 
Stock ;  (2)  the  loss  of  capital  incurred  by  the  neglect 
of  the  trustees  to  accept  the  offer  to  take  Three  and  a 
Half  per  Oent  Stock  in  exchange  for  the  Four  per 
Oent.  Stock,  with  further  relief.  J.,  one  of  the 
trustees,  paid  into  oourt  the  sum  claimed  for  loss  of 
income,  which  was  taken  out  of  oourt  by  Q.  The 
statement  of  claim  stated  the  facts,  including  the  pay- 
ment into  oourt  by  the  defendant  J.  and  the  taking  of 
the  money  out  of  oourt  by  G.,  and  claimed  (1)  for  loss 
of  capital  incurred  by  the  neglect  of  the  trustees  to 
accept  the  offer  of  Three  and  a  Half  per  Gent.  Stock 
instead  of  Four  per  Oent.  Stock ;  (2)  costs.  The 
defendant  J.  moved,  nnder  ord.  25,  r.  4,  that  the  state- 
ment of  daim  might  be  struck  out  as  against  him,  on 
the  ground  that  it  disclosed  no  reasonable  cause  of 
action. 

Held,  that,  as  the  statement  of  claim  disclosed  a 
cause  of  action  for  loss  of  income,  which  J.  had 
admitted  to  be  reasonable  by  his  payment  into  oourti 
and  also  asked  for  the  costs  of  the  relief  sought  in  the 
action,  it  could  not  be  struck  out  under  ord.  25,  r.  4, 
even  supposing  the  claim  for  loss  of  capital  was  bad; 
but  leave  was  given  to  amend  the  notice  of  motion  so 
as  to  apply  for  the  determination  of  the  question  of 
law  under  ord.  34,  r.  2. 

The  notice  of  motion  was  amended  as  follows  :— 
'*  Whether,  assuming,  for  the  purposes  of  the  argu- 
ments of  such  question,  that  the  allegations  in  the 
statement  of  claim  are  true,  there  was  any  such  duty 
on  the  part  of  the  defendants  or  of  the  defendant  J.  to 
accept  India  Three  and  a  Half  per  Oent.  Stock  as  in 
the  9  th  paragraph  of  the  claim  alleged,  and  whether 
the  defendants  or  the  defendant  J.  were  or  was  guilty 
of  any  negligence  or  breach  of  duty  in  not  acscepting 
such  stock,  and  whether  the  defendant  J.  is  nnder  any 
liability  to  make  good  to  the  capital  of  the  trust  funds 
in  the  claim  mentioned  "  the  loss  therein  mentioned. 
J.  did  not  admit  that  ho  had  in  fact  received  the 
above-mentioned  notice  from  the  Secretary  of  State 
for  India. 

Held,  that,  as  the  notice  of  motion  only  assumed, 
for  the  purposes  of  the  argument  of  the  question, 
that  the  allegations  in  the  statement  of  daim  were 
true,  and  left  it  open  to  J.  to  raise  other  defences  if 
the  question  were  decided  against  him,  it  would  not 
be  convenient  to  decide  the  question  on  the  motion. 
— Cfro8venor  v,  White,  o«.j>.  hob.,  ?.  201 — 61  h.  T.  603 
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BacvifiR— 

86.  Judgment  creditor — Sale  o/  iniereti  in  land — 
Petition  —  Dtepeming  with  inquiriee  —  Judgment 
JAw  Amendment  Act,  1864  (27  &  28  Viet.  c. 
112),  M.  4,  5.— IT  poo  a  petition  by  a  jodgment  credi- 
tor wbu  bad  obtained  equitable  ezecation  by  tbe 
appointment  of  a  reoeifer,  an  older  waa  made,  without 
directing  inquiriea,  for  the  immediate  sale  of  the 
debtor^B  interest  in  land  which  was  sabject  to  a  legal 
mortgage,  there  being  eTidenoe  that  the  mortgagee, 
who  consented  to  the  sale,  bad  not  receifed  any 
notioe  of  any  incambrance  on  the  land ;  that  searches 
had  been  made  by  the  petitioner's  solicitor,  who  had 
found  that  no  execution  or  other  process  affecting  the 
land  had  been  registered,  except  the  order  appointing 
the  receiver,  and  that  no  bankruptcy  petition  had  been 
presented  or  receifin^  order  made  against  the  debtor. 
— In  re  Bithray^  oh.d.  kob«,  j.  60^59  L.  J.  Oh.  66  ; 
61  L.  T.  383. 

SiavssnuTioif— 

87.  Death  of  eonUmnor»*^k  writ  of  sequestra- 
tion was  issued  to  compel  the  performance  of  a 
duty,  and  the  sequestrator  obtained  an  order  for 
sale  of  the  contemner's  chattels,  but,  before  the 
sequestrators  sold,  the  contemnor  died,  and  a  creditor 
obtained  an  order  for  tbe  administration  of  tbe  estate, 
which  was  alleged  to  be  insolYcnt  and  not  proved  to 
be  solTent 

Held,  that,  an  order  ha?ing  been  made  for  the 
continuance  of  the  sequestration  proceedings  against 
the  legal  personal  representatiTe  of  tbe  contemnor, 
the  death  of  the  contemnor  was  no  ground  to  restrain 
the  sequestrator  from  selling. — Pratt  t.  Inman^  oh.d. 
CHI.,  J.  200—43  Ob.  D.  176;  59  L.  J.  Oh.  274;  61 
L.  T.  670. 

88.  ZWtwf OS— ilKmony—  Wrii  -^Regiitration  ^Pay- 
mmit — Vaeating  registration — Lande  Ohargee  Regie- 
traiion  Act,  1888  (51  dt  52  Viet.  e.  51),  «.  14.— Where 
a  writ  of  sequestration  has  been  issued  and  dnly 
registered  under  the  Lands  Ohargea  Begistralion  Act, 
1888,  there  is  no  power  to  order  the  registration  to  be 
Yaoated,  even  by  consent  of  all  parties  concerned,  and 
the  writ  is  satisfied  by  payment,— C7ooib  t.  Oook,  p.d. 
ft  A.D.  656—16  P.  D.  116—62  L.  T.  667. 

Tbial— 

89.  Jury — Ohaneery  oefion.— If  a  plaintiff  who  has 
commenced  an  action  in  the  Chancery  Division  desires 
afterwards  to  have  it  tried  by  a  jury,  the  onui  is  upon 
him  to  show  some  reason  why  it  should  not  be  tried 
in  the  manner  in  which  it  would,  in  the  ordinary 
course,  be  tried  in  that  division.  If  he  does  not  dis- 
charge that  onui,  an  application  by  him  to  have  the 
action  tried  by  a  Jury  will  be  refused. 

Decision  of  Eekewich,  J.,  affirmed,  on  different 
grounds.— ^(fomey-(?«nefcU  v.  Vyner,  o.a.  194. 

d9a.  Jury—Special  Jury^Certifieate-^OmtMion  to 
atk/or  certificate'-^Special  Jury  Act  (6  Geo,  4,  e.  50), 
i.  34.— >At  tbe  trial  of  a  probate  action  in  January, 
1890,  the  plaintiff  obtained  a  verdict  on  every  issue, 
iududing  that  of  forgery.  The  Judge  had  left  tbe 
building  at  tbe  time  the  verdict  was  given,  and  the 
follovring  mornicg,  upon  the  application  of  tbe  plain- 
tiff's counsel,  he  gave  Judgment  in  accordance  with 
tbe  findings  of  the  Jury,  but  counsel  omitted  to  ask 
for  a  certificate  for  a  special  Jury.  Upon  application, 
in  April,  1890,  for  the  certificate. 

Held,  that  tbe  application,  not  being  made 
"  immediately  after  trial,"  must  be  refused. —  Webster 
V.  AppUton,  P.D.  &  A  D.— 62  L.  T.  704. 

40.  Laneaihire  Palatine  Oourt^'Trant/er  to  Ohan^ 
eery  Divieion. — Tbe  plaintiffs  assigned  property  in 
trust  for  their  creditors,  and  afterwards  sued  tbe 
trusteca  and  a  purchaser  from  them,  and  to  Impeach 


the  sale  as  fraudulent  and  CoUosive.  Tbe  propotif 
was  within  the  Jurisdiction  of  the  LsaesiUn 
Palatine  Ooart,  and  at  the  time  of  the  sals  all  Ae 
parties  reeided  within  that  Jurisdiction,  but  one  oftti 
trustees  afterwards  removed  out  of  the  Juisdietuii. 
He  was  served  with  a  writ  out  of  the  Jarisdidios, 
and  applied  to  transfer  the  action  to  the  ffigh  Gout 
Only  one  of  the  defendants  opposed  the  appUcatm. 

Held,  that  the  action  ought  to  be  transferred  to  te 
High  Court.— (700&S  v.  SmUh,  OA.— 44  Oh.  D.  71;  6t 
L.  T.  712. 

41.  yst0  trial^Verdiet  againtt  weight  ef  em^tu 
—A  verdict  should  not  be  sat  aside  as  againtt  tks 
weight  of  evidence  unless  it  is  one  which  the  Jory,  as 
a  reasonable  view  of  the  whole  evidence,  eouki  nrt 
properly  fLnd^^Phillipi  v.  Martin,  p.a— 15  Ap^ 
193. 

42.  PaUnt^Petition  for  revooaUoi^AdSMk  fer 
damages  in  Queen*$  Bench  DivisUm-^Trmu/ir  «/ 
petition  to  QueexCs  Bench  Diwision.^TiM  court  wia 
order  a  transfer  of  a  petition  for  revocation  of  i 
patent  to  tbe  Queen's  Bench  Division  to  be  hosid  bf 
the  Judge  at  the  same  time  as  an  action  for  daoiigM 
before  a  Judge  and  Jury  in  respect  of  the  nao 
subject-matter.— /n  re  Edge's  Patent,  ch.d.  vot.,  J, 
698. 

48.  Be/eree^Marins  insuraneeSiisntifie  wU' 
nesiss— Judicature  Ad,  1873,  s.  57.— In  an  aedoa 
against  insurers  for  tbe  constructive  totsl  lose  oft 
ship  the  chief  issue  was  whether  the  conditioa  o( 
the  ship  was  or  was  not  caused  by  perils  of  the  ms. 
The  evidence  taken  on  commiasion  filled  300  pciatad 
pages,  and  six  scientific  witnesses  were  to  W 
examined. 

Held,  that  the  ease  was  not  one  which  ought  to  bs 
tried  before  an  official  or  special  referee  instesd  of  s 
Jury.— Fami/lon  v.  Merchants*  Marine  Intensm 
Co.,  Q.B.D.— 58  L.  J.  Q.  B.  544. 

Wmt— 

44.  "Addrese  of  plainUf**^BusiniU  odirm^ 
Indorsement — Ord,  4,  r.  1  ;  Appendia  A^  PM  /•« 
^orm  1.— Tbe  <*  address  of  the  plaintiff"  to  bo  ia- 
dorsed  upon  a  writ  of  summons  under  ord.  4,  r.  1. 
must  be  the  plaintiiFs  place  of  reeidence,  and  not  fail 
place  of  business.— iSf<o^  v.  Bees,  ca.  683—24  0.8.0. 
748 ;  59  L.  J.  a  B.  810 ;  63  L.  T.  49. 

45.  JmenJmeni— 5fafii<s  of  Z<mitoi<oiii.-The 
plaintiff,  who  was  assignee  of  a  debt,  issued  s  wilt 
for  money  lent,  without  having  given  the  defsediit 
notice  of  tbe  assignment  After  the  Statats  of 
Limitations  had  barred  the  plaintiiTs  remedy,  ks 
applied  to  amend  the  writ  by  adding  the  assignor  si  s 
plaintiff. 

Held,  that  leave  to  amend  ought  not  to  be  grutii 
— Hudion  v.  Femyhough,  a  b.d. — 61  L.  T.  731 

46.  Benewat—Wrtt  issued  before  Judieatun  Ads 
'-"Power  to  renew  such  writ  without  learn  of  wH 
or  Judge- Ord.  8,  r.  1 ;  ord.  72,  r.  2.-Wiiti  of 
summons  issued  prior  to  the  coming  into  foros  of  tiia 
Judicature  Acts  come  within  the  operation  of  oid.  8, 
r.  1,  as  to  renewal,  so  that  such  writs  cannot  aov  bo 
renewed  without  the  leave  of  the  court  or  s  Jodge,  si 
required  by  that  rule. — Hume  v.  Someriee,  a.iA 
748—25  Q.  B.  D.  239 ;  59  L.  J.  Q.  B.  420;  62  U  T« 
828. 

47.  Service—Partnership— Dissolution  unkvom  b 
plaintiffs  Foreign  partner  out  of  the  jurisdidjeer- 
Service  on  manager  at  place  of  business  wUhiM  fk 
Juritdiction—B.  S.  0.,  188?.  ord.  9,  r.  6;  ord.  1«, 
r.  14. — For  tbe  purposes  of  service  under  ord.  9» 
r.  6,  and  ord.  16,  r.  14,  a  partnership  wbiob  bss  boss 
dissolved  before   the   commencement  of  ibe  setta 
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withoat  the  knowledge  of  the  plaintiff  most  be  treated 
ae  atill  snbaieting. 

Ex  parte  Toung,  30  W.  B.  830,  19  Ch.  D.  124,  oon- 
aidered. 

SerYioe  on  one  fmrtnei  when  within  the  Jariadio- 
tion  effected  nndez  either  branch  of  ord.  9,  r.  6,  ia 
good  service  on  all  the  partners,  although  the 
partnership  is  a  foreign  partnership,  and  all  the 
partners  reside  and  are  domiciled  out  of  the  Jorlsdic- 
tioD. 

FdUx/en  i.  Sihion,  34  W.  B.  534,  16  Q.  B.  D.  79S, 
followed. 

BuueU  T.  Camhe/ort,  37  W.  B.  701.  S3  Q.  B.  D.  626, 
diBonn9d,^8hepherd  t.  Einch  ft  (7o.,  oh.d.  ohi.,  j. 
745. 

48.  Service  out  of  the  jurisdiction-^  Oontrad-^ Sale 
of  goods  for  shipment  to  England-^Ord.  11,  r.  1,— 
The  defendant  agreed  to  sell  goods  to  the  plaintiff  and 
to  be  shipped  from  Sweden  to  an  English  port,  and  to 
bm  paid  for  on  their  arriyal,  the  plaintiff  paying  the 
freight.    The  defendant  failed  to  deUver  the  goods. 

Held,  that  there  had  been  no  breach  of  a  oontraot 
within  the  jnriadiction,  and  that  service  oat  of  the 
Jurisdiction  ought  not  to  be  ordered. — Wanehe  v. 
Wingren,  a.B.i>.— 58  L.  J.  Q.  B.  519. 

49.  SdUng  aside^Irregulariiy— Misdescription  of 
de/endant^Conditionalappearanee^Ord,  12,  r.  30. — 
The  writ  in  an  action  described  the  defendant  as 
*'  .T.  L,  Young,  carrying  on  business  as  the  Edison 
Mineograph  Oo.,  at  No.  60,  Ludgate-hill."  The 
defendant,  who  was  not  in  fact  carrying  on  the 
business,  entered  an  appearance  as  ;"  J.  L.  Young, 
sued  as  J.  L.  Young,  carrying  on  business  as  the 
Edison  Mineograph  Co.,  at  No.  60,  Ludgate-hill,  but 
who  denies  that  he  is  carrying  on  business  as  the 
Edison  Mineograph  Go.  at  No.  60,  Ludgate-hill 
aforesaid  or  elsewhere." 

Held,  on  a  motion  to  set  aside  the  writ  and 
subsequent  proceedings  on  the  ground  of  irregularity, 
that  there  was  no  irregularity  in  the  writ,  that  the 
mistake  had  been  set  right  by  the  form  in  which  an 
appearance  had  been  entered  by  the  defendant,  and 
that  the  motion  must  be  refused.— ^aceofo  t.  Toung, 

OH«I>.  MOB.,  J.  474. 

50.  Special  indorsement-judgment — Delivery  of 
defence — Ord,  14,  r.  1.— An  application  by  a  plaintiff 
for  Judgment  under  ord.  14,  r.  1,  may  be  made  after 
the  statement  of  defence  has  been  delivered,  but  when 
BO  made,  the  onus  is  oast  on  the  plaintiff  of  explain- 
ing the  delay,  as  the  proper  time  for  such  application 
is  before  the  defence  is  delivered  in  the  usual  way, 
though  the  delivery  of  the  defence  is  not  an  absolute 

'  bar  to  a  subsequent  application  under  the  order.— 
McLardy  v.  Slateumt  a.B.D.  349—24  Q.  B.  D.  504 ; 
69  L.  J.  Q.  B.  154;  62  L.  T.  151. 

51.  Substituted  service  —  Foreign  corporation  — 
Agent  in  England^Ord.  9,  r.  8. — It  is  competent  for 
the  parties  to  a  contract  to  contract  themselves  out 
of  the  rules  as  to  the  mode  of  service  of  writs,  and  to 
appoint  a  particular  person  to  accept  such  service ; 
hence,  where,  in  a  contract  made  by  an  English  com- 
pany with  a  foreign  corporation,  the  foreign  corpora- 
tion appoints  a  person  within  the  jurisdiction  of  the 
English  courts  an  agent  to  accept  service  of  any  writ 

.  or  other  legal  process  arising  out  of  the  contract,  and 
such  appointment  is  to  be  irrevocable  until  some 
other  agent  is  appointed,  and  no  other  agent  is 
appointed,  service  of  a  writ  upon  such  person  is  a  good 
and  effective  service,  although  not  in  accordance  with 
the  rule  as  to  service  upon  corporations,  even  though 
the  foreign  corporation  has  become  bankrupt  before 
the  date  of  the  service,  as  such  bankruptcy  does  not 
operate  as  a  revocation  of  the  authority  of  the  agent 
to  accept  service.— TAarsis  Sviphwr  and  Copper  Co, 


V.  Societe  Industrielle   et  Commerciale  des  Metaux, 
a  B.i>.  78—60  L.  T.  924. 

See  also  Administration,  1,  4, 11 ;  Arbitration,  2, 
3, 7 ;  Attaohkbnt,  4,  6;  Banxri7ptot,  5, 7 — 9;  Canada, 
Law  op,  1;  Ghoss  in  Action;  Ookpant,  24;  CtosTs, 
1,  3,  6,  8,  11,  14,  23—25,  28;  Countt  Court,  1, 
4 — 7;  Diboovsrt,  9,  11^-13  ;  Evidsnob,  1,  2;  Exbcu- 
tor,  2,  4 ;  In  junction,  2  ;  IntbrpiiBAdbr,  1,  2 ; 
Jurisdiction,  1 ;  Lands  Olausbs  Consolidation  Act, 
4,  7;  Libbl,  1,  2;  Mortgagb,  2,  7,  8,  17  ;  Nuisanob, 
3 ;  Partition,  2  ;  Patbnt,  1 ;  Privt  Council  ;  Ship- 
piNO,  24 ;  Solicitor,  1 ;  Tradb-Mark,  2,  3  ;  Trustbb, 
3 ;  Will,  36. 

PRACTICE  (IRELAND)  :— 

1.  Affldavit-^Jatat — Illiterate  person, — In  the  case 
of  an  affidavit  made  in  the  Chancery^  Division  by  an 
illiterate  person,  the  furat  need  not  state  that  the 
sffidavit  was  read  over  to  the  deponent  in  the  presence 
of  the  peison  before  whom  it  is  sworn ;  bat  it  is 
sufficient  if  a  third  person  named  in  the  affidavit,  and 
attesting  the  deponent's  mark,  swears  that  he  read 
over  the  affidavit  to  the  deponent  and  saw  the  latter 
make  his  mark.— FsTtMr  t.  Ooehranet  y.a  (£r.) — 23 
L.  R.  Ir.  422. 

2.  Attachment^(h»mishee  order  —  Service  —  Pay- 
ment  by  garnishee  —  Ord.  44,  r.  3.  ~- Payment  by 
a  garnishee  after  notice,  but  before  servioe  of  a  con« 
ditional  order,  is  a  ground  for  not  making  the  order 
absolute,  unless  the  order  expressly  directs  attachment 
of  the  debt  by  the  notice. — 0* Donovan  v.  DiUoUf 
a.B.D.  (Ir.)— 24  L.  R.  Ir.  442. 

3.  Discovery — Interrogatories — Time-^  Batention, 
— If  a  party  has  obtained  an  extension  of  time  for 
delivering  a  pleading,  he  may  administer  interroga- 
tories to  the  opposite  party,  but  his  intention  ought 
to  be  stated  on  the  application  for  an  extension  of 
time.— i/oriian  v.  Meoredy^  x.r.  (Ir.) — 23  L.  R.  Ir. 
421. 

4.  Dismissal  of  action — Delay.— An  action   com- 
menced in  the  Chancery  Division  more  than  ten  years 
before  hearing  does  not  abate,  but  must  be  dismissed 
for  want  of  ptosecution. — Carroll  v.  Hickey,  x.r.  (Ir.  ) 
—23  L.  R.  Ir.  418. 

6.  Dismissal  o/  action — Want  of  proHcutitm^Ord, 
35,  rr,  2— 4.— If  the  plaiutiif  does  not  within  six 
we^ks  after  the  dose  of  the  proceedings  give  notice  of 
an  application  for  directions  as  to  the  mode  of  trial, 
the  defendant  cannot  move  to  dismiss  the  action  for 
want  of  prosecution  without  flr«t  giving  notice  of  an 
application  for  direetions  as  to  the  mode  of  trial.-* 
Thwaitu  ▼•  Mooneyf  t.c.  (Ir.)— 26  L.  R.  Ir.  48. 

6.  ParftVs — Adding  defendant — New  cause  of  action, 
—In  1843  A.  devised  land  to  B.  in  trust  for  his  wife 
for  life  with  remainder  to  his  son  D.  for  life,  with 
remainder  to  his  three  daughters,  E.,  G.,  and  H.  in 
equal  shares  as  tenauts  in  common  for  their  respective 
lives,  with  rfmainders  over.  If  D.  should  become 
entitled  to  the  S.  estates,  his  trust  in  the  estate  in  B. 
was  to  be  postponed  to  the  trusts  in  favour  of  his 
sisters.  A.  died  in  1845,  being  then  in  treaty  with 
the  Ecclesiastical  Commissioners,  the  owners  of  the 
laud  in  B.  held  by  him  In  lease,  for  the  purchase  of 
the  reversion  to  be  secured  by  mortgage.  The  will 
contained  a  direction  to  complete  the  purchase  and 
mortgage,  and  after  the  death  of  the  testator's  wife 
to  set  apart  £300  a  year,  to  accumulate  at  iotereit  to 
pay  oif  the  mortgage.  A*e  widow  died  in  1868,  and 
in  1869  £300  was  iuvested.  In  1882  the  plaintiffs 
were  appointed  new  trustees  under  the  will,  and  in 
the  same  year  D.  succeeded  to  the  8.  estates.  E.,  G., 
and  H.  then  appointed  W.  as  their  agent.  W.  died 
in  1888.  The  plain tifEs  sued  W.'s  executrix  for  an 
aooount. 
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The  coart  refused  to  add  E.,  Q.,  and  H.  as  defend- 
anti.— araw/ord  t.  Donnelly,  v.o*  (Ir.)— 23  L.  R.  Ir. 
611« 

7.  PaupiT  •uU^Oertijicate  hy  eounsel-^Ou  an 
application  for  leave  to  ene  in  fwrmd  pauperii,  the 
petitioner  moat  produce  a  oertifloate  of  counsel  that 
he  has  a  good  cause  of  action.^Jn  re  Aikineon.  m.b. 
(Ir.)— 25  L.  R.  Ir.  609. 

8.  Payment  into  court— Inveitment.-^The  court 
ordered  a  fund  in  court  to  be  invested  in  Irish  Rail- 
way  Debenture  Stock  and  in  India  Three  per  Gent. 
Stock.— •/oAnston  t.  (yNeilL  y.o.  (Ir.)— 23  L.  R.  Ir. 
430. 

9.  Pleadwy^Tim^—Ruovety  of  landlord.  21,  r. 
1.— In  an  action  to  recoTer  possession  of  land  the 
defendant  may  deliver  bis  statement  of  defence  at  any 
time  before  judgment.— £«nnans  t.  Mackey,  q.b.d. 
(Ir.;— 24  L.  R.  It.  495. 

10.  Eevereion^Payment  of  incumhraneei.— In  the 
absence  of  special  circumstances  a  reoelTer  will  not  be 
ordered  to  pay  the  principal  money  due  on  an  incum- 
brance.-Jn  re  Kearney,  L.jr.  (Ir.)--25  L.  R.  Ir.  89. 

11.  /ieeovery  of  tand-^Execution-^Ooitt— Waiver, 
—The  plaintiff  in  an  action  for  recovery  of  land 
recovered  Judgment  for  poasession  with  costs,  but 
issued  execution  for  possession  without  having  taxed 
the  costs. 

Held,  that  the  plaintiff  had  not  waived  execution  for 
his  costs.— ffarojd  v.  Daly,  a.B.D.  (Ir.)— 24  L.  R.  Ir. 
412. 

12.  Trial^Dieagreemeni  of  jury—Diemiseal  of 
tuiion^Common  Law  Procedure  (Ireland)  Act,  1853 
(16  &  17  Vid.  c.  lis),  s.  107.— If,  after  a  jury  have 
disagreed,  the  plaintiff  does  not  proceed  to  a  second 
trial,  the  defendant's  proper  course  is  a  trial  by  pro- 

•  viso,  under  section  107  of  the  Common  Law  Procedure 
(Ireland)  Act,  1863,  and  not  a  motion  to  dismiss  the 
action  for  want  of  prosecution. — Joyce  v.  Boyle,  o.a. 
(Ir.)— 24  L.  R.  Ir.  455. 

13.  Writ— Service  out  of  the  JurisdietionSuh' 
ittfuted  eerviee—Begietered  letter.— If  the  plaintiff 
having  obtained  leave  to  serve  a  writ  personally  out 
of  the  jurisdiction,  has  failed  in  all  his  efforts  to  do 
so,  the  court  will  direct  service  by  registered  letter. 
^Seaton  v.  Clarke,  q.b,d.  (Ir.)— 26  L.  R.  Ir.  297. 

PRESCRIPTION:— 

Profit  ^  prendre — Fiehing — OopyJudde — Enfran- 
chieement—Preecription  Act  (3  Ail  Will.  4,  c  71),  sa. 
1,  4.— T.  brought  an  action  in  1889,  on  behalf  of 
himself  and  others,  the  owners  and  occupiers  of  tene- 
ments  formerly  copyhold,  but  now  enfranchised,  of  the 
Msnor  of  C,  to  restrain  the  defendant  interfering 
with  a  right  of  fishing  in  a  river  which  the  plaintiff 
claimed  as  appurtenant  to  his  and  the  other  tene- 
ments, and  alleged  user  thereof  for  sixty  years  without 
interruption  until  the  interruption  of  the  defendant. 
The  middle  of  the  river  formed  one  of  the  boundaries 
of  the  Manor  of  C,  and  the  homsge  had  for  many 
years  made  a  presentment  of  the  right  of  the  copy- 
hold tenants  to  fish  therein.  In  1846  the  defendant's 
copyhold  tenement  abutting  on  the  river  was  enfran- 
chised, and  subsequently  the  plaintiff's  tenement  was 
also  enfranohiaed.  Both  before  and  after  enfran- 
chisement, the  right  of  fiehing  existed  along  the  de- 
fendant's land  where  it  abutted  on  the  river.  In 
1885  the  defendant  interrupted  the  right  of  fishing. 

Held,  (1)  that  the  claim  based  on  user  could  not  be 
maintained,  as  there  had  been  an  interruption 
acquiesced  in  fbr  more  than  one  year  before  action 
brought ;  (2)  tbat  there  could  not  be  a  prescriptive 
claim  to  a  profit  d  prendre  for  an  indefinite  class  such 
as  owners  and  occupiers ;  (8)  that  if  any  customary 


right  of  fisbiog  had  attached  to  the  ptatatifi 
tenement  while  copyhold,  it  was  extingoiihei  bf 
enfranchisement;  (4)  that  any  regrant  of  ths  ^ 
to  the  plaintiff  in  the  deed  of  enfranehiaemeat  osili 
have  no  effect  as  against  the  defendant,  whoas  M 
had  been  previously  enfrandhiaed  by  tha  nat 
grantors,  and  conveyed  to  the  defendant  in  fas  ujse 
ad  medium  JUum.—Tilhury  t.  Bdva,  cha  xii,  j.- 
62L.T.  254. 

PRINCIPAL  and  AGENT:— 

1.  Account— Wilful  defauU—Form  ofdeemr^h 
an  action  by  a  principal  against  an  sgaat  far 
account,  including  an  aoconnt  on  the  footiag  o( 
wilful  default,  the  queation  of  wflful  default  skesU, 
in  general,  be  diaposed  of  at  the  hearing  and  act  bi 
reserved ;  if  no  vrilfnl  default  fa  then  piofsd,  Oi 
court  will  dismiss  that  part  of  the  action,  sad  oslj 
grant  the  usual  account  between  principal  and  sgeil 
^Boylan  v.  Oueack,  iC3.  (Ir.)— 25  L.  R.  Ir.  269. 


2.  Bribery  of  ageni^Adion  ayoMl 
Damagea—ExeeBi  price  fraudulently  obtainei^Rii^ 
of  briber  to  plead  eaUefadion  by  agetA^MwMfd 
oorporafjon.— Where  an  agent  under  the  inflneoesol 
bribes  persuades  his  principal  to  pay  a  priaa  far 
gooda  obtained  from  the  briber  which  is  ia  sioeM  oC 
the  market  prioe,  the  principal  has  two  distiaot  easM 
of  action.  He  may  sue  the  agent  to  reoovar  tk 
bribe  which  the  agent  has  received,  and  at  ths  mom 
time  he  may  aue  the  agent  and  the  briber,  dte 
jointly  or  aeverally,  for  damages  for  the  loas  oa» 
sioned  by  their  joint  fraud ;  and  in  an  action  sgaisit 
the  briber  the  defendant  is  not  entitled  to  rely  spot 
an  agreement  made  between  the  principal  sad  \k 
agent,  the  effect  of  which  is  to  discharge  ths  agant 
from  hia  liabllitiea,  either  because,  aooor£ng  to  Daa- 
man  and  Charles,' JJ.,  the  agreement  only  operatai 
aa  an  accord  and  aatiafaction  of  the  action  for  bribei, 
and  haa  no  bearing  upon  the  action  for  damagta  far 
fraud,  or  because,  according  to  Yaughan  WillisflM, 
J.,  although  the  agreement  may  purport  to  ba  in 
accord  and  aatiafaction  of  both  causes  of  aotioo,  it  ii 
one  which  the  plaintiffs,  being  a  municipal  corpaia- 
tion,  were  not  entitled  to  make.— i9a(/brd  (ifoyor  o/) 
V.  Ltver  (2),  a.B.D.  771-25  a  B.  D.  363;  59  L  J. 
Q.  B.  483. 

3.  Gommieeion'^lnvedment  by  ageni^FeUomi»§ 
tnvsstmenfa— /n/ufidton.— The  'plain^flb  empbyedtiia 
defendant  as  agent  to  buy  gooda  for  them.  TIm 
defendant  entered  into  a  corrupt  bargahi  with  tbe 
vendor  of  the  goods,  whereby  the  defendant  reoeifsd, 
without  the  knowledge  of  the  plaintiiEi,  sums  of 
money  by  way  of  commlasion  on  the  goods  hoo^ 
The  defendant  had  invested  part  of  such  comoiiHiflB 
money  in  the  purchase  of  real  estate. 

Held,  that  neither  the  commisfcion  money  oor  tka 
investments  representing  it  could  be  treated  ss  tha 
property  of  the  plaintifEa,  and  that,  though  tka 
defendant  was  liable  to  account  to  tbe  plahitiflDi  lor 


of  trustee  and  ceetui  que  truet ;  and  that  theplibitf 
was  not  entitled,  either  to  an  injunction  torsitniatiM 
defendant  from  dealing  with  the  investoisots  is 
question,  nor  to  an  order  that  the  moneys  ahoold  ba 
paid  into  court  pending  the  trial  of  an  action  vhlsk 
had  been  brought  by  the  plaintifla  againat  tbe 
defendant  to  recover  tbe  money. 

Metropolitan  Bank  v.  HHron,  29  W.  R.  570, 5  Sl 
D.  319,  approved. 

Hay'e  eaee,  24  W.  R.  191,  L.  R.  10  Gh.  593,Q0tt- 
mented  on. 

Judgment  of  Stirling,  J.  affirmed.— LMsr  v.  £»Mh 
aA.  548-45  Gh.  D.  1 ;  59  L.  J.  Ch.  570. 
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4.  Solieiior^Miireprumtaiion^Tnvuimeni.'^The 
plalntilE  employed  the  defendant,  a  aolidtor,  to  inYest 
flaoDey,  requiring  the  inYeetment  to  be  good  and  the 
interest  paid  regnlarlj.  The  defendant  found  a 
secarity,  bat  mierepreeented  to  the  plaintiff  the 
amonnt  of  the  prior  diarges,  and  alao  that  the  interest 
on  the  prior  charges  had  been  regalarlj  paid  ;  the 
defendant,  who  was  also  solicitor  for  the  borrower, 
knew  that  the  loan  was  being  obtained  to  meet  the 
Interest  on  prior  charges. 

Held,  that  the  defendant  had  receiTcd  the  money  to 
invest  on  a  safe  inTestment,  and  having  constituted 
himself  a  fiduciary  agent  was  Uable  to  repay  to  the 
plaintiff  the  money  which  had  been  lost  by  the  iuYest-  ^ 
ment. — BamiUon  t.  Lane,  ▼•o.  (Ir.)— 25  L.  B.  Ir.  189. 

6.  Btoek  Eooehange-^Oustam'^DefauU  of  prineipai 
— CloBing  of  account, — The  usage  of  the  London 
'  Stock  Ezohaoge  which  perml  ts  a  broker  who  has  been 
instructed  to  carry  oTer  stock  to  the  next  settlement 
to  dose  his  prindpal's  accoant  if  the  balance  in  the 
'  broker's  favour  has  not  been  paid  on  the  day  for  the 
'  current  settlement  is  reasonable  if  the  broker  gives 
'  the  prindpal  notice  of  the  balance  before  the  settle- 
ment day. — Davi$  ?•  Howard,  q.b.d.— '24  Q.  B.  D. 
691 ;  69  L.  J.  a  B.  183. 

6.  Stockbroker — Banking  aeeouni^Money  receieed 
for  elienti^Appropriatiaifi  of  payments — Judgment 
creditor — Exeeuium* — A  stockbroker  kept  an  account 
at  a  bank  into  which  he  paid  all  the  money  received 
by  him  for  dients.  A  Judgment  creditor  of  the  stock- 
broker obtained  a    garnishee  order   on    a    balance 

'  standing  to  the  credit  of  the  broker  on  this  account. 
In  the  case  of  two  clients  an  amount  in  excess  of  the 
balance  at  the  respective  times  of  the  payment  in  of 
their  money  had  been  drawn  out.  These  two  dients 
were  thB  only  persons  who  claimed  any  part  of  the 
balance. 

Held  (reversing  the  decLdon  of  North,  J.,  37  W.  B. 
459,  41  Oh.  D.  456),  that  the  Judgment  creditor  had 
no  right  agdnst  the  balance,  no  part  of  the  money  in 
the  bank  being  the  debtot's  own ;  and  the  balance 
being  equal  to  the  sum  due  from  the  broker  to  the 
two  clients  in  respect  of  m6ney  belonging  to  them 
which  had  been  .j^d  into  that  account,  and  there 
being  no  claim  by  any  other  client,  the  money 
bdonged  to  these  two  clients. 

Cliyion^e  case,  1  Mer.  572,  distinguished.— £7an- 
coek  V.  Smithy  ai.— 61  L.  T.  841. 

7.  Offlari^  meee^Wine^Non-liahUity  of  individual 
*  memhere  of  mete. — An  individual  member  of  an  oifloers' 

mess,  who  has  not  in  any  way  pledged  the  credit  of 
the  mess,  is  not  personally  liable  for  goods  supplied  to 
the  mess  by  the  orders  of  the  wine  caterer. — Hawke 
V.  Cole,  Q.B.b.— 62  L.  T.  658. 

See  also  LnciTATiaifB,  Statuti  of,  9,  10 ;  Solioitob, 
5. 

PBINOIPAL  and  SUBBTT  :— 

1.  Co*euretite — Indemnity^  Contribution. — Where 
one  of  several  co-sureties  receives  from  the  prindpal 
debtor  a  security  to  indemnify  him  against  liability  as 
surety,  he  is  entitled  to'  apply  the  whole  or  such  part 
of  the  same  as  may  be  necessary  to  repay  himsdf  and 
his  oo-Bureties  all  payments  made  by  them  on 
account  of  the  prindpal  debt. — Ber ridge  v.  Berridge, 
CH.D.  MOB.,  J.  598—44  Oh.  D.  168. 

2.  Dieeharge — Lunacy  of  principcd.-^ln  an  action 
against  a  surety  on  a  bond  for  the  due  performance 
of  the  duties  of  a  coUectori  the  defendants  alleged 
that,  before  the  collector  entered  on  his  duties,  he 
became,  and  had  since  continued,  a  lunatic. 

Held,  that  the  defence  was  good. — Qrove  v. 
Johneton,  q.b.d.  (Ir.)— 24  L.  B.  Ir.  352. 

8.  Ftimieeory  fioto— -  Tramfer  of  mortgage   by 


prineipdL — The  plaintiff  was  surety  on  a  promissory 
note,  the  defendant  being  one  of  the  prindpals.  The 
defendant  had  transferred  a  mortgage  security  to  the 
holder  of  the  note,  who  had  then  released  him  from 
liability.  No  cash  was  paid  by  or  on  behalf  of  the 
plaintiff  on  the  footing  of  the  security.  The  plaintiff 
sued  the  defendant  for  money  paid. 

Held,  that  a  verdict  was  rightly  entered  for  the 
plaintiff  for  the  value  of  the  mortgagc^^a^  v. 
FrawUy,  q.b.d.  (Ir.)— 26  L.  B.  Ir.  78. 

See  also  Bakkbdftot,  28 ;  Lzmitatiomb,  Statutb  of, 
3,  10;  IfonTOAOB,  2b. 

PBIOBITY.— See  Bill  ov  Sua,  4;  BuiLnmOi  8  ;  Oom- 
PAMT,  1,  26,  27,  29;  OosTS,  12— 13a;  Mobtoaob, 
13,  14,  15, 16 ;  FBAonoB,  19;  Solioitob,  1. 

PBIYILEGE.— See  Disoovxbt,  1,  5—8,  13;  Libbl, 
8—5. 

PBIVY  OOONOIL:— 

Appeal^Orimindl  moffer-^JtidVdmenf. —Leave  to 
appeal  to  the  Privy  Council  will  not  be  granted  in  a 
criminsl  case  for  a  formal  error  in  an  indictment,  but 
only  where  there  has  been  a  departure  from  the  prin« 
ciples  of  natural  Justice. — Dinieulu  v.  Attorney^ 
General  for  Zululand,  p.o.— 61  L.  T.  740. 

See  also  Oavada,  Law  op,  1. 

PBOBATE.— See  AnimnsTBATioir,  6,  7, 18 — 19,  23 — 26; 
EviDBRGB,  12 ;  ExxocTOB,  3;  Lbohimact  Dbclabatioit 
Act,  2;  Pbaotiob,  10;  SouonoB,  3;  Will,  49,  49a, 
50,  52—58. 

PBOFIT  COSTS.— See  SouonoB,  5,  8,  9. 

PBOHIBITIOK.  —  See  Justiob  or  thb  Pbacb,  6 ; 
Pbaotiob,  16. 

PBOMISSOBY  NOTE:— 

1.  Indoreement — Diecharge — Holder  for  roZtia.— 
The  defendant  gave  to  W.  a  promissory  note  as 
recurity  for  a  debt  due.  He  subsequently  gave  to  W. 
a  collateral  security  for  the  same  debt,  which  W. 
transferred  for  value.  W.  indorsed  the  promissory 
note  to  the  plaintiff,  who  bad  no  notice  of  the 
collateral  security,  to  secure  a  debt  due  from  W.  to 
the  plaintiff. 

Held,  that  the  note  was  not  diroharged,  and  that 
the  plaintiff  was  a  bond  fide  holder  for  value  entitled 
to  sue  the  defendant  on  the  note. — Qla$$cock  v.  BaU$, 
c.A.  166—24  Q.  B.  D.  13 ;  59  L.  J.  Q.  B.  51 ;  62 
L.  T.  163. 

2.  ^entifie^afion  ^  Promiseory  note  payable  on 
demand^Maturith-^Bille  of  Eexhange  Act,  1882  (45 
ft  46  Yiti.  c.  61),  M.  62,  89.— A  promissory  note 
payable  on  demand  reaches  maturity  as  soon  as  it  is 
made. 

A.,  having  lent  his  niece  £2,000,  secured  by  a 
promissory  note  payable  on  demand,  made  a  oodidl 
to  bis  will,  by  which  be  had  bequeathed  to  her  a  sum 
of  £6,000,  and  recited  the  existence  of  the  loan, 
which  he  wished  to  be  considered  an  advance  on 
account  of  the  legacy  of  £6,000,  and  directed  that,  if 
the  sum  of  £2,000  should  be  due  and  owing  at  his 
death,  such  moneys  should  be  deducted  from  the 
said  legacy,  and  that  the  said  legacy  should  be 
reduced  accordingly,  in  satisfaction  of  the  moneys 
due.  About  two  hours  before  his  death  he  expressed 
a  desire  to  destroy  the  promissory  note,  and  to  forgive 
the  debt.  The  note  could  not  then  be  found,  and  a 
stranger  present  wrote  a  memorandum  of  his  wishes, 
which  was  not  signed  by  him. 

Hdd,  that  there  was  not  an  absolute  and  nnoon- 
ditional  renunciation  within  section  62  of  the  fiOla  of 
Exchange  Act,  1882. 
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Norton  ▼.   Ellam^   8   M.  &  W.  461,   followed.-* 
Francis  w,  Bruce,  oh.d.  ohi.,  j.  015^44  Ob.  D.  627. 

See  also  Painoipal  and  Subbtt,  3. 

PROOF.— See  Adminibtbatioic,  21,   22;    Bavkbuptot, 
20—83 ;  OoMPANT,  28—30. 

PROSECUTION.— See  Conikact,  3 ;  Mbdioal  Aot8. 

PROSECUTION   of  OFFENCES  AOT.— See  OBncncAL 
Law,  1 ;  Evidbncb,  4. 

PROSPECTUS.— See  Oompawy,    11,   16,    16a;    Misbb- 

PBB8BNTATI0N,  1,  2. 

PUBLIC    HEALTH  AOTS.— Sde   Local   GdTBBNMBNT, 
1—3,  8,  10—15  ;*Nui8^N0B,  2. 

PUBLIC  WORSHIP  REGULATION  ACT.— See  Ecolb- 
8IA8TI0AL  Law,  1. 

QUARTER  SESSIONS.- See  Ju8tiob  of  thb  Pjsaob,  8  ; 
L1CBN8BD  HousBy  3,  4. 

QUEBEC,  LAW  of.— See  Oakada,  Law  op,  1—4. 

QUEEN'S  PROCTOR.— See  O08T8,  8. 

RAILWAY  :— 

1.  Abandonment-^ Parliamentary  deposit — Private 
Act. — ^A  railway  company's  prffate  Act  of  Parliament, 
passed  in  1881,  incorporated  the  Lands  dauses  Oon- 
eolidation  Aot,  1845,  and  profided  (by  section  34)  that 
the  parliamentary  deposit  should  not  be  repaid  to  the 
depositors  if  the  railway  was  not  completed  and 
opened  to  the  public  by  a  cpeoifled  time,  and  (by 
section  85)  that,  in  snch  case,  the  deposit  shoald  be 
applicable  towards  compensatiDg  landowners  or  other 
persons  whose  property  had  been  interfered  with  or 
rendered  less  Taluable  by  the  ocmmencement,  con- 
struction, or  abandonment  of  the  railway,  or  who  had 
been  "subjected  to  injury  or  loss  in  consequence  of 
the  compulsory  powers  of  taking  property  conferred 
upon  the  company"  by  that  Act,  and,  if  no  such 
compensation  was  payable,  or  any  balance  of  the 
deposit  remained  after  paying  such  compensation,  the 
deposit  or  such  balance  thereof  should  either  be 
forfeited  to  the  Grown  or,  in  the  discretion  of  the 
Chancery  I)i?ision,  if  the  company  was  insolvent  and 
bad  been  "ordered  to  be  wound  up"  or  a  receiver 
had  been  appointed,  should  be  paid  to  such  receiver 
or  to  the  liquidator  of  the  company,  or  be  '<  otherwise 
applied  as  part  of  the  assets  of  the  company  for  the 
benefit  of  the  creditors  thereof."  In  1888  a  private 
Act  was  passed  for  the  abandonment  of  the  railway  in 
a  form  commonly  used  for  such  Acts,  and  provided 
that  where,  before  the  passing  of  that  Act,  any  con- 
tract had  been  entered  into  or  notice  given  by  the 
company  for  the  purchase  of  land,  the  company  should 
be  released  from  all  liability  to  complete  such  pur- 
chase, but  that  full  compensation  should  be  made  by 
the  company  to  the  owners  and  occupiers,  or  other 
persons  interested  in  such  land,  for  all  injury  or 
damage  sustained  by  them  respectively  by  reason  of 
the  purchase  not  being  completed  pursuant  to  the  con- 
tract or  notice.  Section  5  provided  that,  "  subject  to 
the  provisions  of  this  Act,  and  of  section  35  of  the 
Act  of  1881,  with  respect  to  compensation  to  land- 
owners and  other  persons  injured,  and  for  the  pro- 
tection of  creditors."  the  court  might  and  should 
order  the  deposit  to  be  repaid  to  the  depositors. 
Section  6  was  as  follows  :—'*  Forthwith  after  the 
passing  of  this  Act  the  company  shall  proceed  to  wind 
up  their  affairs,  and  shall  pay,  satisfy,  and  discharge 
all  their  debts,  liabilities,  and  engagements.'' 

Held,  (1)  (reversing  the  decision  of  Stirling,  J.} 
that  the  effect  of  section  6  of  the  Act  of  1888  was 
that  the  company  had  been  "  ordered  to  be  wound  up" 
within  the  meaning  of  section  35  of  the  Act  of  1881 ; 
that    section    5   of    the    Act    of     1888   took    away 


inddentally  any  daim  to  the  depoeit  ounay  vkUktb 
Crown  previously  had  nnder  aectioft  3S  of  the  Ait  <l 
1881 ;  and,  that,  subject  to  the  priority  of  laadovMi 
and  other  persons  injured  who  might  be  enttUaA  ate 
section  35  to  compensation  oat  of  the  defomi,  it  m 
applicable  to  the  payment,  aa  oredicerB,  paii  ^mm 
with  other  oreditora,  of  any  landowners  provlof  lajsiy 
or  damage  nnder  seotion  4  of  the  Aot  of  1888;  (I) 
(affirming  the  decision  of  Stirling,  J.)  that,  bf  Us 
words  **  in  consequence  of  the  oompnlaoiy  powsn  of 
taking  property  conferred  upon  the  company,"  inten- 
tion 35|  what  WAS  meant  was,  **  In  oonsequeoM  of  Oi 
exercise  of"  such  powers,  and  that  service  of  aaotisa 
to  treat  did  not  of  itself,  or  even  if  a  oontraetnsalferf, 
amount  to  an  ezeroiae  of  oompolaoiy  powers,  so  n  to 
give  the  landowner  any  claim  in  priority  nndsc  that 
section  againt  the  depoeit ;  (3)  that,  even  if  ssrviss  o( 
notice  to  treat  were  an  exercise  of  oompnlsorypoieB, 
the  inoorring  of  costs  by  a  landowner  to  his  sdlidMi 
and  surveyors  by  reason  of  such  notice,  even  thoagk 
there  resulted  therefrom  an  agreement  to  puska^ 
which  ultimately  failed  owing  to  the  abandoiMasit, 
did  not  amount  to  such  injury  or  loss  as  was  ooatn* 
plated  by  seotion  35.— Jn  re  UxMdge  and  Btdmrnt 
uforth  Railway  Go.,  aA.  644—43  Oh.  D.  6M;  (• 
L.  J.  Ch.  409  ;  62  L.  T.  347. 

2.  Bridge— mghway^Repair'-BaUwaifi  OInm 
Ooneolidation  Act,  1845  (8  <ft  9  Vict,  c  80),  a  46.- 
If  a  railway  crosses  a  highway  which  is  oanisd  owr 
it  by  a  bridge  the  railway  company  is  bound,  uiider 
section  46  of  the  Railways  Olaosee  OonsoUdatioa  Aet, 
1845,  to  keep  in  repair  the  roadway  upon  the  bridge. 

Judgment  of  the  Court  of  Appeal  (86  W.  B.  491, 
20  Q.  B.  D.  485)  afarmed.- ZanooiAirs  a»d  fsrl- 
ehire  Railway  Co.  t.  Mayor,  Ae^  of  Bwr^,  sj.— 14 
App.  417 ;  69  L.  J.  a  B.  85  ;  61  L.  T.  427. 

8.  Carriers^Oattle-^Ooniraei  nols.— The  dstaid- 
ant  sent  cattle  by  the  plaintifEs'  line  of  railway  faoa 
Dublin  to  York.  The  defendant  signed  aoontnrt 
note  which  provided  that  the  plaintifEs  did  not  up- 
take to  supply  cattle  wagons  of  any  particular  siis  or 
class,  but  that  the  charge  would  be  for  tbe  dasi  of 
wagons  actually  used.  The  actual  sum  to  be  paid  bj 
the  defendant  was  not  speolfled.  The  dsfsndsat^i 
cattle  were  loaded  in  wagons  of  three  dlfltosntoIsM^ 
and  the  plaintiffs  demanded  the  rates  ^ppUesbls  to 
the  wagons  actually  used. 

Held,  that  the  plaintifb  were  entitled  to  Ike 
charges  demanded.  —  London  and  Norih»W«da* 
BaUway  Co.  v.  Hughe$,  a.B.D.  (Ir.)— 26  L.  B.  Ir.  165. 

4k,  Jurisdiction^  Railway  Oommission—DiseonUM' 
ance  of  traffic— Btsumption — Railway  and  Cad 
Traffic  Act,  1854  (17  &  18  FicLc  31),  M.  1-3-iw- 
way  and  Canal  Traffic  Aet,  1888  (51  <l6lFirf.c. 
25),  ss.  1,  8.— The  court  has  power,  under  ssotiooi 
1—3  of  the  Railway  and  Canal  Traffic  Act,  1854,^ 
make  an  order  requiring  a  railway  company  to  reeaafl 
passenger  traffic  on  a  part  of  its  line  on  whioli  pii- 
senger  traffic  has  been  discontinued.— ^iin/ord^ 
Board  v.  Cheshire  Lines  Covumittss,  B.a  511^^ 
Q.  B.  D.  456 ;  62  L.  T.  268. 

5.  MineraU^Quarrying^NoUce  hy  UmdMS^ 
LimeBtone— Railways  Glauses  ConsolidM»  M 
1845  (8  &  9  Vict,  c  20),  ss.  77— 79.— Beds  of  iioi- 
Btone  and  limestone  are  "  mines  of  ironstoae  im 
other  minerals"  within  section  77  of  the  fiiilviT* 
Clauses  Consolidation  Act|  1845,  even  if,  acoofdinff  to 
the  cu;>tom  of  the  district*  they  are  got  I7  vat»» 
workings  (Ijord  Macnaghten  dissenting). 

It  is  sufficient  if  the  owner,  giving  ootios  ondtf 
section  78  of  his  intention  to  work  the  nUnsnJs,  kn 
a  bond  fide  intention  of  working  txf  his  lsoNei« 
licensees. 

Judgment  of  the  Court  of  Appeal  (86  W.  B.  969, 
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87  Oh.  D.  386)  KBLrmed.-^ Midland  BaUwaiy  Oo.  w. 
Bohin$on,  h.l.  577—15  App.  19 ;  59  L.  J.  Ob.  442  ; 
62  L.  T.  194. 

6.  Negligmee-^  Injury  to  servant -^Oontrihutory 
negligenee.'^ThB  plaiatUE  was  a  atatioa- master  on  a 
aiogle  line  of  railvray,  and  it  was  hie  daty  to  obtain  a 
staff  from  the  driver  of  each  arriTing  tcaiui  and  to 
band  it  to  the  driver  of  the  next  train,  as  an  indication 
of  the  line  being  dear.  The  plaintiff,  having  omitted 
to  obtain  the  staff  from  the  driver  of  a  goods  train, 
which  had  been  shunted  for  a  passenger  train  to  pass, 
left  the  platform  to  get  the  staff,  and  while  running 
back  with  it  was  knocked  down  and  injnred  by  an 
arziving  passenger  train,  which  he  knew  to  be  dae. 
The  Jary  foond  that  the  driver  did  not  whistle  ;  that 
the  plaintiff  had  not  been  gailty  of  negligonoe ;  and 
that,  with  ordinary  care,  the  plaintiff  might  have 
avoided  the  accident. 

Held,  that  the  accident  had  arisen  from  the  plain- 
tiffs contribntory  negligence,  and  he  conld  not 
reoover. — MeDonneU  t.  Oreat  Sotdhern  and  We$iem 
Railtoay  Co^  bz.i>.  (Ir.)— 24  L.  R.  Ir.  869. 

6a.  Bailway  wmpany'-'Undue  preference^ RcOei^ 
Railway  and  Oanal  Regulation  Act^  1878  (86  Jb  87 
Viet.  e.  48),  s.  14— i7tirtf«<iic<<bn.— The  applicants,  a 
cx>lUery  company,  songht  for  an  order  under  section  14 
of  the  Bailway  and  Oanal  Regulation  Act,  1878, 
requiring  the  defendant  company  to  distinguish  in  the 
rate-books  kept  at  certain  atations  on  their  system,  or 
in  the  rate-books  kept  at  certain  stations  nearest  to 
the  places  at  which  traf&o  was  received  from  certain 
collieries  alleged  to  be  in  competition  with  the 
applicants,  bow  much  of  the  said  rates  charged  by 
the  defendant  company  to  the  applicants  and  the  said 
€»mpeting  oollieries  for  the  carriage  of  coal  and  slack 
to  certain  stations  and  sidings  (aome  of  which  were 
stated  but  not  proved  to  be  off  the  defendant  com- 
pany's system)  to  which  the  defendant  company 
quoted  a  rate,  was  for  the  conveyance  of  the  said 
ooal  and  slack  on  the  said  railway  or  railways,  fta  ; 
and  how  much  for  other  expenses,  ftc.  The  af&davita 
in  support  of  the  application  alleged  that  certain 
specified  collieries  competed  with  the  applicants  in 
the  same  trade,  districts,  and  markets,  but  did  not 
atate  that  the  products  of  seven  out  of  the  nine 
spedfled  collieries  were  conveyed  or  delivered  at  any 
of  the  spedfled  st-ationa,  or  that  such  products  were 
aent  by  the  defendant  company  from  other  stationa, 
in  the  rate*books  of  which  the  applicants  sought  to 
have  the  rates  divided  for  their  information,  or  that 
any  of  these  latter  stations  were  on  the  defendant 
oompany's  system,  or  that  any  of  the  oempeting  ool- 
lieries sent  any  of  their  products  from  any  of  these 
latter  stations.  The  affidavits  further  alleged  that  the 
defendant  company  charged  seven  out  of  the  nine 
spedfled  oollieries  lower  rates  than  those  charged  to 
the  applicants,  and,  as  to  the  other  two,  that  the 
defendant  company  performed  gratuitously  costly  and 
important  services  which  they  did  not  perform  for  the 
applicants. 

Held,  that,  while  the  court  had  Jurisdiction  to  make 
the  order  sought  for  in  a  properly  proved  case,  the 
applicants  had  not,  by  proper  evidence,  suffldently 
made  out  to  the  satisfaction  of  the  court  that  they 
were  persons  interested  within  the  meaning  of  section 
14  of  86  k  87  Vict.  o.  48,  or  that  the  defendant 
company  had  the  information  necessary  for  the 
division  of  the  alleged  through  rates,  so  as  to  be 
entitled  to  have  the  rates  in  the  rate-books  at  the 
various  atations  specifled  distinguished  in  the  manner 
sought  by  them,  and  that  the  application  ought  to  be 
dismissed.^ PsIsaZJ  Coal  and  Iron  Oo*  v.  London  and 
Norih^Wetiern  Railway  Oo^  b.o.— 61  L.  T.  257. 

7.  BMway  and  Oawd  Traffic  Act,  1854  (17  ^  18 


Vict.  e.  81),  H.  2,  3,  6— Prs/wwos— fls«-o/.— No 
action  will  lie,  and  no  counter-claim  or  set-off  can  be 
made,  in  respect  of  a  breach  of  section  2  of  the 
Railway  and  Oanal  Traffic  Act,  1864. 

Maneheeter,  Sheffield,  and  Lineolnehire  BaUioay 
Oo,  V,  Denahy  Main  OoUiery  Oo.,  88  W.  B.  491.  14 
U-  B.  D.  209,  followed.— iZAymnev  BaUway  Go.  v. 
Bhymney  Iron  Go.,  ci.  764—25  Q.  B.  D.  146 ;  59 
L.  J.  a  B.  414. 

8.  Scheme  of  arrangement — Preference  ehareholdere 
-^Aeeent-^Oompaniee  Glaueee  Aet,  1868  (26  S  27 
Vicl.  e.  119),  M.  12-^n^Bailioay  Oompaniee  Act, 
1867  (80  &  81  Viet.  e.  118),  s.  USpecial  Act.-^A. 
railway  company,  by  its  special  Act,  was  empowered 
to  divide  any  share  in  its  capital  into  a  preferred 
half-share  and  a  deferred  half-share ;  the  dividend 
which  would  have  been  payable  on  an  entire  share 
to  be  applied,  flrst,  in  payment  of  a  dividend  not 
exceeding  5  per  cent  per  annum  on  the  preferred 
half-share,  and  the  remainder  (if  any)  on  the  de- 
ferred half-share ;  each  preferred  half-share  to  be 
entitled  to  such  dividend  in  priority  to  the  deferrtd 
half-shares  bearing  the  same  number;  the  several 
half-shares  to  be  half-shaies  in  the  capital  of  the 
company,  and  every  two  half-shares,  whether  pre- 
ferred or  deferred,  or  one  of  each,  held  by  the  same 
person,  to  confer  each  right  of  voting  at  meetings  of 
the  company,  and  to  have  all  suoh  other  rights,  lia- 
bilities, and  incidents  as  attached  or  were  incident 
to  an  entire  share.  The  share  capital  of  the  company 
on  its  incorporation,  consisted  exclusively  of  ordinary 
shares.  The  company,  in  exercise  of  power  con- 
tained hi  its  spedai  Act,  divided  a  part  of  its  shares 
into  preferred  half-shares  and  deferred  half-shares. 
The  directors  of  the  company  subsequently  prepared 
and  flled  a  scheme  of  arrangement  with  the  creditors 
of  the  company. 

Held,  that  the  holders  of  preferred  half-shares  wevs 
not  preference  shareholders  nor  a  dass  of  preference 
shareholders  withio  the  meaning  of  section  12  of  the 
Bailway  Companies  Act,  1867,  and  that  it  was  not 
necessary  to  procure  their  assent  as  such  to  the  scheme 
of  arrangement  in  the  manner  required  by  that  section. 

Decision  of  North,  J.,  reversed. — In  re  Brighton 
and  Dyke  Bailway  Go.,  ca.  821—44  Oh.  D.  28;  59 
L.  J.  Oh.  829  ;  62  L.  T.  858. 

9.  Scheme  of  arrangement — Unsecured  oreditore-^ 
Bailway  Oompaniee  del,  1867  (80  &  81  Viol.  c.  127), 
ee.  6,  7,  17,  18. — A  dock  companyi  which  was  also  a 
railway  oompany  within  the  Railway  Oompaniee  Act, 
1867,  being  unable  to  meet  its  engagements  with  its 
creditors,  a  scheme  of  arrangement  was  prepared  by 
the  directors  under  section  6  of  that  Act.  The  scheme 
contained  provisions  for  funding  the  interest  aocru- 
ing  during  a  suspense  period  on  the  mortgages, 
chsrges,  and  debenture  stock  of  the  company;  for 
preventing  debts  secured  by  mortgages  or  charges, 
the  interest  on  which  should  be  doly  paid  or  funded, 
being  called  in  before  the  expiration  of  a  period  of 
ten  years  ;  empowering  the  company  to  liquidate  the 
debts  of  unsecured  creditors  incurred  before  a 
spedfled  date,  by  the  issue  ti  them  of  deferred 
debenture  stock  charged  on  the  undei taking  of  the 
company  ;  and  providing  that  one-half  of  any  surplus 
proceeds  of  realtssation  of  spedflo  mortgages  and 
charges,  and  of  the  proceeds  of  certain  other  realisa- 
tions, should  be  applied  in  the  purchase  or  redemption 
of  the  deferred  debenture  stock ;  and  various  other 
provisions,  framed  with  the  view  of  enabling  the  com- 
pany eventually  to  discharge  all  its  liabilities.  The 
conflrmation  of  the  scheme  was  opposed  by  certain  of 
large  unsecured  creditors  of  the  company. 

Held  (aiflrming  the  decidon  of  Ohitty,  J.),  that  the 
scheme,  though  it  might  indirectly  affect  them,  did 
not  infringe  or  take  away  any  legal  right  of  the  on- 
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seoured  croditora,  nor  in  any  way  «zoeed  the  powers 
gifen  by  the  Aot»  but  waa  an  honest  and  reasonable 
8oheme»  affording  a  reasonable  prospect  of  enabling 
the  creditors  to  be  paid*  and  intended  to  do,  and 
apparently  doing,  the  best  that  could  be  done  for  all 
the  parties  oonoemed,  secured  and  unsecured  oredi- 
tora  and  shareholders  alike,  and  that  it  ought  to  be 
confirmed;  and  that  the  directors  ought  to  exercise 
the  power  giyen  by  the  scheme,  of  offering  deferred 
debenture  stock  to  the  unsecured  creditois,  without 
favour  or  partialilfy,  as  between  such  creditors. 

In  r6  Cambrian  Railway  Co.,  16  W.  B.  346, 
L.  B.  3  Ob.  278,  and  In  re  Bristol  and  North 
Somertti  Railway  Oo.,  16  W.  B,  1112,  L.  B.  6  Bq. 
448,  distinguished.— /n  re  Eati  and  Wat  India  Dock 
Go.,  aA.  516--44  Oh.  D.  338. 

See  also  Daxaobs,  2  ;  Gas  Oompant,  3;  Intbkbst, 
2;  Lakbs  Olausss  Oonsomdation  Act,  1,  3 — 5,  7; 
Light,  2 ;  Local  Govbbhkbht,  12a ;  Biveb,  2  ;  Will, 
26,  32. 

BATIFIOATION.— See  Compahy,  17;  Elbotiow  Law, 
6  ;  Ldotateons,  Statutb  of,  9  ;  Whl,  67. 

RATING. — See  Elbotion  Law,  1,  9, 13  ;  Local  Gotbbn- 
MBNT,  8  ;  Poon  Batbs,  1—3  ;  Bailwat,  6a. 

SEASONABLE  and  PBOBABLE  OAITSE.— See  Falsb 

iMFBISOlf  MINT  ;    MALICIOUS  PbOSBOUTIOIT. 

RECEIVBB.— See  Compant,  7;  Costs,  13;  Husbakd 
AND  WiFB,  1 ;  Local  Gotbbnkbnt,  12 ;  Mabbibd 
Woman,  1.4;  Mobtoaob,  9,  17,  18;  Pabtnbbship,  2; 
PBAonoB,  20,  36. 

RECEIVING  OBDBB.— See  Banxbcptot,  3,  7,  8,  24, 
25 ;  MonTGAOB,  10. 

BEOnPICATION  of  BEGISTEB.  —  See  DaeioN,  3; 
Tbadb-Mabx,  1,  2,  6— 9a. 

REFUSE. — SeeJusTioB  of  thb  Pbacb,  8;  Mbtropolib 
Managbkbnt  Acts,  2. 

REGISTRATION.— See  Banmb,  2  ;  BAKBaupTOT,  14 ; 
Bill  op  Silb,  5—14;  Company,  6, 17a,  18;  Ooptbiqht; 
Dbsign,  2,  3;  Elbction  Law,  1, 13;  Local  Gotbbn- 
MBNT,  11;  HoBTGAOB,  15;  Patbnt,  1;  Pkaotiob, 
38  ;  Tbade-Mabk,  3,  4,  10—14  ;  Tbadb  Namb,  2. 

REMOTENESS.— See  Dbbd,  2  ;  Sbttlbmbnt,  6 ;  Will, 
35,  80,  40. 

BEMT7NEBATI0N.— See  Company,  11,  28;  Solioitok, 
6—11. 

BENT.— See  Cosis,  16;  Landlobd  and  Tbnant,  6; 
Limitations,  Statutb  op,  9, 11 ;  Mortoaob  ;  Solici- 
tob,  7 ;  Spbcipic  Pbbpobmancb  ;  Will,  4a. 

RENT- CHARGE.— See  Company,  30;  Copyhold,  1; 
Sketlbmbnt,  7,  13. 

RES  JUD10ATA.—8ee  Estoppbl,  4,  5;  Justiob  of 
THB  Pbacb,  3. 

RESCISSION.— See  Company,  16a ;  Ihtbrbst,  3  j  Vbn- 

nOB  AND  PURCHASBB,  1,  2. 

RESTITUTION  of  CONJUGAL  BIGHTS.— See  Hus- 
band AND  WiFB,  4—8. 

BESTBAINT  of  TBADE.— See  Cotbnant,  1 ;  Fribndly 
Society,  1,  2. 

BESTBAINT  on  ANTICIPATION.— See  Costs,  14; 
Mabribd  Woman,  9 — 14 ;  Sbttlbmbnt,  8. 

BEST6iCT1YE  COVENANT.— See  Cotbnant,  2  ;  Bbbd, 
2  ;  Landlord  and  Tenant,  8 ;  Local  G^ybbnmbnt, 
13  ;  Vendor  and  Purohasbb,  12. 

BESULTING  TRUST.— See  Dbbd,  1 ;  Settlement,  4 ; 
Will,  47. 


BETAINEB.— See  Adminibtbation,  1, 11 ;  Buoi7ioi,L 

BEYEBSION.— See  Married  Woman  ;,  SBrauR, 
2,15. 

BEVOCATION.— Bee  Adminutbation,  23;  Evxdbci, 
9 ;  Nbw  South  Walbs,  Law  op  ;  Pazbmt,  II ;  Povu 
OF  Appointmbnt  ;  Will,  17,  20,  67 — 59. 

BIVEB:— 

1.  Riparian  owner^Floating  uharf.-^k  lipsrin 
owner  has  a  right  to  construct  and  moor  to  hk  bad  i 
floating  wharf  and  boathouse,  if  they  do  not  obttend 
the  navigation,  and  is  entitled  to  sue  for  dansgei  for 
interference  with  the  flow  of  the  strsan.— fioott  t. 
Batte,  p.a  737—15  App.  188  ;  59  L.  J.  P.  a  4i 

2.  Miparian  owner  —  Railway — OMnieNba— /■- 
junction  —  Damagee,  —  There  is  no  distiBotioii  ii 
principle  between  riparian  rights  on  the  ba&b  U 
naTigable  or  tidal,  and  on  that  of  non-naiigiUs 
rivers ;  but  in  the  former  case  there  most  bs  m 
interference  with  the  public  right  of  navigatioB,  sad, 
in  Older  to  give  rise  to  riparian  rights,  lend  most  be  It 
permanent  contact  with  the  stream,  either  IstsnUy  or 
Terticallj. 

Lyon  T.  Fishmangtre*  Co.,  25  W.  B.  165,  1  Ap|k 
602,  is  an  authority  applicable  to  erery  oonitay 
where  the  same  general  law  of  riparian  rights  pnvifli, 
unless  it  is  ezduded  by  a  pofiitive  rule  or  bindiif 
authority  of  the  lex  loci. 

The  defendants  made  a  railway  on  the  forsihoN  ol 
a  tidal  and  naTigable  river,  with  an  embsakMst 
extending  over  the  whole  of  the  plaintifb'  fnmtsge, 
thus  cutting  o£E  all  access  to  the  river  from  the  plah- 
tiiffl'  land,  except  through  two  small  openingi,  one  of 
which  was  just  outside  the  plainttflEs'  frontage. 

Held,  (1)  that  the  plaintifCs  had  the  same  right  of 
access  as  if  the  river  had  been  non-navigable;  (S)  thit 
the  obstruction  of  their  access  without  parUsBWDtiiy 
authority  was  actionable  ;  (3)  that  the  pisintifli  mn 
entitled  to  an  injunction,  and  to  damsgss  if  the 
injunction  was  disobeyed.^^orf^l  Shore  Baihsay  Ce. 
V.  Pion,  P.O.— 14  App.  612;  59  L.  J.  P.  a  85;  U 
L.  T.  525. 

3.  Oheiruetion-^Non-tidal  ttreamr^Bigld  offtaf 
Dedication — Ivjunetion. — ^The  plaintiff  sued  to  re- 
strain the  defendant  from  interfering  with  posUsad 
chains  which  the  plaintiff,  the  owner  of  the  bed  of 
the  river  under  a  titie  derived  from  the  Qton^  bed 
placed  in  the  Biver  Mole  to  stop  the  watenrsj.  The 
defendant,  who  was  not  a  riparian  owner,  oolllltB^ 
claimed  for  an  injunction  to  restrain  any  hiodmee 
to  the  passage  of  his  boats.  He  baaed  bis  daim  oa  ■ 
public  right  of  highway  over  part  of  the  rifer,  aotos 
a  right  of  recreation.  The  evidence  showed  that  the 
reach  in  question  was  not  tidal ;  that  it  could  not  be 
approached  by  boats  from  below  ;  that  its  depth  fii 
artifloial,  and  depended  on  mill  dams ;  that  it  bed 
never  been  used  for  purposes  of  oommeroe,  or  ae  ■ 
way  from  one  public  place  to  another ;  that  then 
was  no  public  access  to  it  at  one  end,aaditvtf 
doubtful  whether  there  was  any  public  acoefli  10  i*™! 
boats  at  any  point ;  that  no  one  except  the  bDIp 
owners  had  done  anything  towards  maintshuag  it  tj 
a  waterway;  and  that  there  had  been  a  oooridefaWe 
amount  of  boating  on  the  reach  by  riparian  owmb 
and  by  others  in  boats  brought  from  a  distaBSe^ 
chiefly  for  fishing,  but  that  no  right  to  iA^ 
claimed,  and  persons  boating  had  hardly  ever  beta 
Interfered  with. 

Held,  that  the  user  had  been  permi«ive,  aad  aotoi 
right,  and  that  the  defendant  must  be  reatrained  tm 
remoring  the  obstruction. — Bourhe  v.  Jhnit,  (»* 
KAT,  u  167—44  Oh.  D.  110 ;  62  L.  T.  34. 

Bee  also  Fishjbet,  3  ;  PnBaoBtmox. 
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Scotiand,  Lam  of. 


nd 


BUJLES  of  OOURT.-^96e  end  o(  this  Digest. 

SALiE   of    BEEB.--S09  OovmAHT,   8 ;   Landlord  and 
TaicAHT,  8 ;  laamxttBD  Houssy  5,  6. 

SALE  of  FOOD  and  DRUGS  AOP.^See  Adultbbation, 
2 ;  JusnoB  of  thb  Fbaoi,  9. 

SALE  of  GOODS:— 

SampU^Implied  warranty  of  merehaniahleneti-^ 
Extent  of. — ^The  defendant  manufaotarera  contracted 
to  anpply  to  the  plaintifE  a  qaantlty  of  indigo  doth 
aecording  to  sample.  The  cloth  was  deliTered  and 
accepted  aooording  to  sample,  but  the  plaintiff,  who 
waa  a  tailor  as  well  as  a  woollen  merchant,  need  the 
oloth  for  the  parpoee  of  making  liTeriee,  for  which  it 
proTed  to  be  nnsnited.  It  was  proTed  that  cloth  of 
.  the  aame  description  was  commonlj  used  for  making 
liveries,  but  the  defendants  were  unaware  of  the  pur- 
poae  for  which  the  plaintiff  bought  the  cloth  in  qaes- 
tioo.  It  was  not  proved  that  the  cloth  was  unsuitable 
for  any  other  purpose  than  that  of  making  liferies. 
In  an  action  against  the  defendants  for  breach  of  an 
Implied  warranty  of  merchantable  quality,  the  judge 
It-f  t  the  question  to  the  Jury  whether  the  oloth  was 
merchantable  for  a  woollen  manufacturer,  and  refused 
to  leaf  e  to  tbem  the  question  whether  an  ordinary  use 
for  the  cloth  was  the  making  of  liveries. 

Held,  that  there  was  no  misdirection. — Jones  t. 
radgett,  a.B.D.  788—84  Q.  B.  D.  650  ;  59  L.  J.  Q,  B. 
861;  68L.  T.  934. 

See  also  Mbbohakdzsb  Mabks,  1,  8 ;  PaAoncB,  33. 

SAIiMON  FISHERY  AOTS.— See  Fishbrt,  3. 
SALVAGE.— See  Sxipfino,  86,  88^31. 

SAVINGS  BANK  :— 

Trustee — Negligence — Contrihutory^^Savinge  Banks 
Act,  1863  (8.6  &  87  Viet.  e.  Bl\  s.  U—Gompanies 
Act,  1868  (85  &  86  fiet.  c.  89),  ts.  165,  300.— By  sec 
tlon  11  of  the  SaTings  Banks  Acts  Amendment  Act, 
1863,  trustees  or  managers  of  savings  banks  are 
exempted  from  personal  liability,  except  (tnfer  alia) 
for  neglect  or  omission  in  complying  with  the  rules 
and  regulations  required  by  the  Act  to  be  adopted  for 
the  maintenanoe  of  checks  and  the  audit  and  exami- 
nation of  accounts. 

D.,  a  former  manager  and  trustee  of  a  savings  bank, 
omitted  to  observe  the  requirements  of  the  section, 
and  frauds  were  committed  by  the  actuary  which 
necessitated  the  winding  up  of  the  bank. 

Held,  that  the  section  relieved  a  trustee  or  manager 
from  liability  to  contribute  under  section  800  of  the 
Oompanies  Act,  1868,  and  that  D.'s  name  ought  not 
to  settled  on  the  list  of  oontrlbutories. 

Held,  also,  that  the  omission  or  neglect  to  observe 
the  rules  and  regulations,  although  it  did  not  render  a 
trustee  liable  as  a  contributory,  constituted  a  misfeas- 
ance or  breach  of  trust  within  the  meaning  of  section 
165  of  the  Oompanies  Act,  1868,  and  that  D.  must 
contribute  an  adequate  sum  to  the  assets  of  the  bank 
by  way  of  compensation.— in  re  Cardiff  Savings 
Bank,  Davies's  ease,  ch.d.  sti.,  j.  571—59  L.  J.  Oh. 
450;  68L.T.  628. 

SCHOOL. — See  Oharitt,  2,  5  ;  1'nhabitbd  Housb  Duty, 
1 ;  NxoLioxNOB,  1 ;  Will,  10. 

SCOTLAND,  LAW  of  :— 

h' Arbitration — Future  di$putes.-^'Bj  the  law  of 
Scotland  an  agreement  to  refer  future  disputes  to  a 
person  unnamed,  and  designated  only  by  bL  filling  a 
particular  position,  is  not  binding.— TVinorsd  v.  Steel 
Go.  of  Scotland,  h.l.— 15  App.  125  ;  68  L.  T.  738. 

8.  Fishery-^ Boy al  charter — Exelusi^  enfoyment, — 
The  appellants  were  owners  of  salmon  fisheries  under 
a  Crown  charter,  dated  1591,  confirming  to  the  town 


of  Inverness  all  the  waters  of  the  Ness,  with  all  the 
salmon  fisheries  from  0.  to  the  sea.  The  respondent 
was  the  owner  of  land  on  the  Ness,  partly  above  and 
partly  below  0.  He  owned  part  of  the  land  under  a 
Crown  charter,  dated  1566,  granting  half  the  land  of 
H.  with  the  salmon  fisheries  pertaining  thereto.  H. 
held  the  other  half  of  the  land  under  a  grant  which 
did  not  mention  the  fisheries.  The  respondent  and  his 
predecessors  had  uninterruptedly  enjoyed  the  fisheries 
above  C. 

Held,  that  the  appellants  were  entitled  to  the  ex- 
olnsive  enjoyment  of  the  fisheries  below  0« — Warrand 
▼.  Maeintosh,  h.l. — 15  App.  58. 

3.  Hushand  and  wife — Deed-^ Post-nuptial  contract 
— Testamentary  deed. — In  1850,  by  a  post-nuptial 
contract,  reciting  an  ante-nuptifld  contract  in  1817,  a 
husband  and  wife  agreed  to  a  new  arrangement  of 
their  individual  property  after  the  death  of  the 
predecessor.  The  husband  bound  himself  and  his 
heirs  to  pay  his  wife,  if  she  survived  him,  an  annuity 
of  £800  a  year,  with  the  use  of  his  house  and  furniture, 
and  the  wife  accepted  this  in  discharge  of  all  legal 
claims.  The  wife  granted  and  assigned  in  favour  of 
her  husband  and  his  heirs  all  he;  real  and  personal 
estate  belonging  to  her  at  the  time  of  her  death,  in- 
cluding her  rights  under  the  ante-nuptial  contract. 
She  nominated  her  husband  her  sole  executor  and 
universal  legatee.  The  deed  contained  a  power  of 
alteration  during  their  Joint  lives.  The  wife's  pro- 
perty included  a  part  of  the  residue  of  her  grand- 
father's estate,  in  life  rent  exclusive  of  hsr  husband, 
with  a  general  power  of  appointment  in  default  of 
issue.  The  husband  predeceased  the  wife,  having 
bequeathed  his  property  to  trustees. 

Held,  that  the  deed  of  1850  was  not  a  testamentary 
deed,  but  a  deed  of  contract,  and  that  the  residue  of 
the  estate  of  the  wife's  grandfather  passed  to  the 
husband.— IfcOnis  v.  fVhyte,  h.l.^15  App.  156. 

4.  Succesiion — Period  of  vesting — Widow^s  re- 
pudiation of  her  testamentary  provisions — Thellusson 
Act  (39  S  40  Geo.  3,  e.  98).— A  truster,  who  died  iu 
1865,  by  trust  disposition  directed  his  trustees  to  hold 
his  whole  estate  on  trust  to  pay  his  wife  an  annuity, 
and'*  as  soon  after  the  death  "of  his  said  wife  *'  as  conve- 
nient 'to  convey  specific  heritable  subjects  to  oertain  of 
bis  children,  t6  realisse  the  whole  residue,  and,  having 
invested  £1,000  for  the  life-rent  benefit  of  another 
child,  to  divide  the  remaining  residue  among  his  four 
children ;  with  a  declaration  that  if  any  of  the 
children  ''  predeceased  the  term  of  payment  of  their 
provisions  without  leaving  issue"  his  or  her  pro- 
visions under  the  deed  "  should  lapse  and  fall  into 
residue."  The  residue  was  to  be  divided  in  the  pro- 
portion  of  one  share  to  each  surviving  child,  and  one 
share  among  the  children  of  each  deceasing  child. 

Immediately  after  the  truster's  death  the  widow 
repudiated  her  testamentary  provisions,  and  elected 
to  take  her  legal  rights  of  terce  and  /us  relidce.  The 
period  for  accumulation  allowed  by  the  Thellueson 
Act  expired  in  1886. 

One  of  the  children  and  the  representative  of  the 
husband  of  the  deceased  child  then  claimed  that  the 
fund  in  respect  of  the  widow's  repudiation  had  vested 
a  morte  testatoris.    The  widow  was  still  aliTe. 

Held,  that  the  beneficial  fee  of  the  spedflc 
heritable  subjects  and  the  residue  would  not  vest 
until  the  death  of  the  widow;  that  her  repudiation 
could  not  accelerate  the  distribution  of  the  fund ;  and 
that  until  her  death  the  beneficiaries  could  not  be 
ascertained. — Muirhead  ▼.  Muirhead  atnd  Orellin, 
H.L.— 15  App.  Cas.  889. 

5.  Trustee  —  Negligence  —  Borrowing  —  Trust  for 
maintenance. — A  trustee  with  power  to  sell  or  borrow 
ia  only  required  to  follow  the  diotatea  of  oidlnary 
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pradeooe  In  adopting  either  ooune,  and  the  queaHon 
whether  he  acted  prudently  ma«t  be  decided  acoord- 
ing  to  the  eiroumatancea  of  each  caee. 

Troateea  appointed  under  a  settlement  were  directed 
to  pay  debts,  and  to  pay  a  portion  of  the  free  Income 
of  the  settled  property  to  the  settlor's  widow  for  the 
maintenance  and  adYanoement  of  bis  ohiliren,  and, 
after  the  youngest  child  had  attained  the  age  of 
thirty,  to  sell  and  divide  the  estate,  which  consisted 
of  houses,  and  to  make  such  farther  adfances  for  the 
maintenance  and  education  of  the  children  as  they 
should  think  expedient.  In  1858  the  trustees 
borrowed  money  to  pay  ofE  a  bond  and  other,  debts. 
The  trust  was  sequestrated  in  1867,  and  the  creditors 
were  not  all  paid  in  full.  The  furniture,  in  which 
the  widow  had  a  life  interest,  was  pledged  by  her,  and 
was  lost. 

Held,  that  the  trustees  were  authorized  to  make 
payments  to  the  widow  and  children,  e?en  out  of 
capital ;  and  that  they  were  not  liable  for  the  loss  of 
the  furniture. — Binnie  y.  Broom,  h.l. — 14  App.  576. 

6.  TrMtee^Negligtnce—Mortgagt.^T.  was  trustee 
under  a  marriage  settlement,  the  wife's  property 
being  settled  on  her  for  life,  and  the  ju%  moriti 
being  excluded.  In  the  event  of  the  wife  surviving 
her  husband  It  was  settled  to  her  in  fee,  and  in  the 
event  of  her  predeceasing  him  to  the  husband  for  life 
or  till  his  second  maniage,  and  after  his  death  or 
second  marriage  to  her  children  in  fee.  T.  and  the 
husbund  and  wife,  who  were  also  trustees,  lent  the 
trust  fund  on  the  security  of  uDfloiahed  houses,  which 
were  being  erected  under  a  building  speculation. 
Their  only  valuation  was  made  by  an  architect,  and 
was  obtained  by  the. borrower,  but  their  solicitors 
advised  them  that  there  was  no  objection  to  the 
investment.  The  settlement  exonerated  the  trustees 
from  "  omissions  or  neglect  of  difference,  or  the  in- 
sufficiency of  securities,  insolvency  of  debtors,  or 
depreciation  in  the  value  of  purchases."  The  fund 
was  lost. 

Held,  that  T.  was  liable  for  a  positive  breach  of 
duty.— Aae  v.  Mttk,  h.l.^14  App.  558. 

7.  Vtndor  and  purchater — Entailed  ttiate^MU* 
rsprfsentaf ton.— -An  error  on  the  part  of  one  of  the 
parties  to  a  contract  as  to  its  legal  meaning  will  not 
invalidate  his  consent  to  the  contract. 

A.  offered  to  sell  his  entailed  estates  to  B.  at  a 
oeitain  price,  the  sale  to  be  "  subject  to  the  ratification 
of  the  court."     B.  accepted  the  offer. 

Held,  that  A.  could  not  have  the  contract  set  aside 
on  the  ground  that  he  believed  that  the  court  would 
Judge  of  the  sufficiency  of  the  price,  and  did  not 
consider  his  own  offer  to  be  that  of  an  absolute  and 
unconditional  sale.— iS^eiirarl  v.  Kennedy ,  h.l. — 15 
App.  108. 

See  also  Will,  17. 

SEPABATE  ESTATE.— See  CkMTs,  14;  Husbamd  and 
Wm,  9;  Marbibd  Womait.  3 — 14. 

SEQUESTRATION.— See  Praotiob;  Will,  17. 

SEBYIOE  out  of  the  JXJBISDICTION.  —  See  Bank* 
BuyrcT,  19b ;  Countt  Coxtbt,  7 ;  Divobcb,  3,  4 ; 
Pbaotiob,  27|  48  ;  Trade- Mabx,  2. 

BET-OFF. — See  ADicnnsTBAnov,  1  ;  GoxpAiiir,  1,  34  ; 
Ooi7»TT  GouBT,  8  ;  MoBTGAoi,  8a  ;  Bailwat,  7. 

SETTLED  ESTATES  AOT.— See  Sbttleiont,  10. 

SETTLED  LAND  AOTS.— See  Sbttlbmbht,  8a,  12,  13. 

SETTLEMENT:— 

1.  After-acquired  property-- Covenant  to  settle — 
Property  acquired  after  wife's  cfeofA.— Under  a  deed 
poll  dated  in  1833  A.  waa  entitled,  subject  to  certain 
aooceiaive  life  Interests,  to  a  share  of  certain  funds 


thereby  setUed.  By  a  seUlement  dated  in  1841,  ■* 
on  the  marriage  of  A.  with  B.,  B.  covensated  to kMi 
any  property  to  which  A.,  or  B.  In  her  right,  Ml 
subsequently  become  entitled.  A.  died  in  Ittl  t 
was  still  living,  but  had  assigned  his  intersit  TWn 
were  children  of  the  marriage  living,  llielaitin- 
viving  tenant  for  life  under  the  deed  of  1833  I 
recently  died,  the  funds  therenpon  beoaa 
able. 

Held,  that  the  covenant  of  the  husband,  bibg  it 
general  terms,  was  not  to  be  confined  to  prapvlj 
falling  into  possession  during  the  coverture,  sad  tet 
the  trustees  of  the  settlement  of  1841  were  tksnCon 
entitled  to  A.'s  share  of  the  funds.— FtsAer  v.  8iirl(f, 
OH.D.  STi.,  J.  70-59  L.  J.  Oh.  29 ;  61  L.  T.  668. 

8.  After-acquired  property  of  wife—Remni$Mni 
defeasible  interest  —  Covenant  by  husband^-^k  n- 
versionary  interest  which  becomes  vested  in  tin  wifi 
during  coverture,  liable  to  be  diveated  by  the  emfks 
of  a  power  of  appointment,  is  included  in  a  eovcossk 
by  the  husband  contained  In  a  marriage  setfisnat 
to  settle  all  personal  estate  which  shall  oonie  st  isj 
time  during  coverture  to  him  or  shall  vest  hihiaii 
Tight  of  his  intended  wife,  or  in  her  by  bequsit,  gifti 
or  otherwise.— Jn  re  Ware,  CumberUge  v.  CmsMigt 
Ware,  oh.d.  bti.,  j.  767. 

28.  Oonitrudian-^Chattels  settled  to  go  with  wm- 
fion  house — Sale  of  mansion  houss'SeiUed  Lawi  Ad, 
1882  (45  &  46  Vict,  c  38),  «.  37.— By  the  wOl  ol 
the  settlor  chattels  were  given  upon  trust  to  be  bdd 
and  enjoyed  and  go  along  with  his  P.  Houis.  Altar 
his  death  some  of  the  personalty  settled  by  the  v31 
was  laid  out  in  the  purchase  of  real  estate,  with  t 
house  upon  it  more  suitable  for  the  family  msaiioa 
than  the  P.  house.  It  was  deeired  to  sell  the  P. 
house,  and  such  of  the  chattels  in  it  as  were  not  tait- 
able  for  removal  to  the  new  bouse,  and  to  remote  to 
that  house  such  of  the  chattels  as  were  soltdilsfaf 
removable. 

Held,  that  this  might  be  done.— Bfotni  v.  CoKs^ 
OH.D.  STI.,  7.-62  L.  T.  566. 

3.  Oonstruetian'^Borrowing  powen  OsacMto- 
<*  jVbt  more  than  two  children '^^A  marriage  settb- 
ment  authorized  the  trustees,  on  the  request  of  the 
survivor  of  the  husband  and  wife,  if  there  sboald  be 
**  not  more  than  two  children  of  the  marriage,"  to  niK 
£5,000,  and  if  more  than  two  children  £3,000.  The 
husband  survived  the  wife,  there  never  hafiag  bets 
any  children  of  the  marriage. 

Held,  that  there  was  power  to  the  trustees  to  reiie 
£6,000.— PR?Wneon  v.    ThomhiR,   okj).  chl,  J.- 

61  L.  T.  362. 

4.  Oonstruistion^BesuUing  fnise.— In  1873,  bf  • 
voluntary  settlement,  property  was  settled  an  tnjl 
for  W.  for  Ufe,  with  remainder  to  his  children.  If 
there  should  be  no  child  of  W.  who  shonld  tobe 
vested  interest,  the  trustees  were  to  stand  poeKMd 
of  the  property  in  trust  for  D.  and  her  child  or 
children,  subject  to  the  like  trusts,  liaiitatiaa^ 
declarations,  and  agreements  as  were  ezpreMsdiat 
certain  indenture  of  even  date.  No  suoh  indeatare 
was  executed,  but  at  the  date  of  the  settlemeot  an  ia- 
denture  had  been  prepared  aettling  certain  P^P^ 
on  truat  for  D.  for  life,  with  remainder  to  Iw 
children.  A  deed  was  afterwards  signed  by  wbia 
the  property  was  conveyed  to  D.  absolatdy.  la- 
dled without  leaving  a  child. 

Held,  that  there  was  a  resulting  trust  for  the 
settlor's  benefit.- PRIcocfc  v.  Johnson^  chj>.  aoa.,  *.- 

62  L.  T.  317. 

6.  Power  of  appointmeni-^D^Ieimiey^BMf^ 
—A  femst  fnnd  waa  appointed  under  a  pov«  « 
appointment     in     a     deed    which    oontaiMd   M 
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hotchpot  daase.  After  portions  of  the  appointed 
Buma  had  been  paid  to  the  appointees,  the  fund  proved 
iosuffioient  to  pay  all  the  appointees  in  fulL 

Held,  that  the  bnlance  belonged  to  all  the  appointees 
in  proportion  to  the  an  paid  balanoes,  and  that  the 
preTious  pajmenta  ought  not  to  be  brought  into 
aooonnt  as  nnder  a  hotchpot  clause.^ i7utton  ▼. 
Anderion,  oh.d.  ohi.,  j. — 42  Oh.  D.  559 ;  58  L.  J.  Ob. 
823;  61L.T.  458. 

6.  Power  of  appointment — Remotene$i^^Conting€nt 
remain</er.— That  an  estate  cannot  be  limited  by  way 
of  remainder,  after  a  life  estate  to  an  unborn  person, 
to  children  or  issue  of  such  unborn  person,  is  an 
absolute  and  still  existing  rule  of  law,  applicable  to 
legal  limitations,  and  exists  independently  of  the  role 
sgafnst  perpetuities,  and  such  a  remainder  or  gift  o?er 
is  not  rendered  Talid  by  the  insertion  of  words  ha?iDg 
the  effect  of  restricting  it  to  children  or  issue  born 
before  the  expiration  of  the  period  allowed  by  the  rule 
against  perpetuities,  which  preTents  property  being 
tied  up  for  a  longer  period  than  a  life  or  li?es  in  being 
HUi)  twenty-one  years  afterwards. 

By  a  marriage  settlement  lands  were  limited  to  the 
uiie  of  the  husband  and  wife  suocessifely  for  life,  with 
remainder  to  the  use  of  any  one  or  more  of  their  chil- 
dren, grandchildren,  or  more  remote  ii<sae,  born  before 
any  appointment  made,  as  the  husband  and  wife 
should  by  deed  appoint.  The  husband  and  wife,  in 
exercise  of  the  power,  appointed  part  of  the  lands,  by 
deed,  to  the  use  of  a  married  daughter  for  life  for  her 
separate  use,  and  after  her  decease  to  the  use  of  her 
children  lifing  at  the  date  of  that  deed,  as  tenants  in 
common  in  fee. 

Held,  that  the  limitation,  to  the  children  of  the 
married  daughter,  contained  in  the  deed  of  appoint- 
ment, when  read,  as  it  must  be,  as  part  of  the  original 
settlement,  was  bad,  as  offending  against  the  lirst  rule, 
notwithstanding  the  fact  of  che  limitation  being 
restricted  to  children  living  at  the  date  of  the  deed  of 
appointment. 

Judgment  of  Kay,  J.  (38  W.  B.  5,  42  Oh.  D.  494), 
atflrmed.— ^A<%  t.  MitckeU,  ca.  337—44  Oh.  D.  85  ; 
69  L.  J.  Oh.  485  ;  68  L.  T.  771. 

7.  Beni-chnrge^Right  o/aetionS  <ft  4  Will.  4,  c. 
87,  s.  36. — The  statement  of  claim  alleged  th«t  A  had 
granted  land,  by  indenture  of  settlement,  to  the  use 
that  B.,  if  she  survired  the  settlor,  might,  from  his 
death,  enjoy  to  her  own  use  a  yearly  rent-charge  of 
£150,  by  way  of  jointure  during  her  life,  payable  out 
of  the  settled  land,  and  that,  eubjeot  to  such  rent- 
charge^  the  land  was  limited  to  the  use  of  trustees  for 
a  term  of  160  years,  and  subject  thereto  to  the  use  of 
the  grantor  in  fee,  and  that  the  term  of  years  was 
▼ested  in  the  trustees  on  trust,  wheuerer  the  jointure 
should  be  in  arrear,  to  raise  the  arrears  by  mortgage  or 
sale,  that  the  grantor  had  died,  and  the  defendant  had 
taken  possession  under  the  grantor's  will,  and  that 
arrears  of  reut-charge  had  accrued  due  to  B.,  to  whom 
the  plaintiff  was  executrix. 

Held,  that  an  action  for  arrears  of  the  rent-charge 
was  not  maintainable. — Swift  t.  Kelly,  aA.  (Ir.) — 24 
L.  R.  Ir.  478. 

8.  Betting  euide  —  Delay  —  Oonfliet  of  lawt  — 
Bettraint  on  cUienaiion, — In  1834  a  domiciled  English- 
man, tenant  in  tail  in  possession  of  real  estate  in 
England,  married  in  Turkey  a  subject  of  the  then 
Kingdom  of  the  Two  Sicilies.  By  a  contract  executed 
before  marriage  he  gafe  half  of  all  his  revenues  and 
real  and  personal  estate  as  an  irrevocable  donation  in 
augmentation  of  her  dowry.  The  evidence  showed 
that,  if  the  husband's  land  had  been  in  Sicily»  this 
contract  would  have  transferred  halt  of  u  ^t  once  for 
the  benefit  of  the  wife  without  furthev  >yonteyance, 
that  that  half  would  haTe  been  inalienaM    curing  thehc 


Joint  Uvea,  and  that  the  contract  was  irrevocable.  No 
steps  were  taken  to  carry  out  the  oontraet.  In  1846 
the  husband  disentailed  all  his  property  and  add  part 
of  it.  and  in  1847  he  and  his  wife  executed  a  deed,  by 
which,  after  reciting  that  doubts  had  arhen  as  to  the 
effect  of  the  contract,  the  rest  of  the  property  was 
settled.  The  husband  died  in  1887,  and  an  action 
was  brought  by  the  tenant  in  tail  under  the  deed  of 
1847  to  have  the  trusts  of  the  deed  carried  into 
execution,  and  for  a  declaration  that  a  deed  executed 
in  1886  by  the  husband  and  wife,  purporting  to  annul 
the  deed  of  1847,  was  void.  The  wife  defended  the 
action,  and  at  first  alleged  undue  influence  and  want 
of  consideration  and  independent  advice,  but  she 
subsequently  withdrew  these  allegations.  Her  case 
was  that  in  1847  the  land  comprised  in  tho  contract 
was  inalienable,  and  that  a  capacity  to  alienate  could 
not  be  obtained  by  arrangement.  She  brought  a 
cross-action  to  have  the  deed  of  1847  declared  void. 

Held,  that  in  1847  there  was  a  serious  doubt  as  to 
the  rights  of  the  parties,  and  that  the  settlement  of 
that  year  was  a  family  arrangement,  with  which  the 
court  wonld  not  interfere  after  the  lapse  of  forty 
years.— ^M  v.  Otue,  OH.i).  xat,  j.  183 — 61  U  T. 
780. 

9.  Setting  oHde — Undue  inflaenoe — Father  and 
son.— A  son  being  tenant  in  tall  in  remainder  ex- 
pectant on  the  decease  of  his  father  to  an  estate  of 
about  3,000  acres,  the  income  of  which  was  about 
£1,450,  executed,  shortly  after  he  came  of  age,  a  deed 
of  resettlement  of  the  property,  including  an  adjoin- 
ing farm  of  about  116  acres,  and  by  the  resettlement, 
after  certain  trusts  in  his  favour,  £800  per  annum 
was  settled  on  his  mother,  and  subject  thereto  a  trust 
was  created  for  raibing  any  sum  not  exceeding  £2,000 
as  the  father  should  appoint,  with  the  usual  remain- 
ders. The  father  in  exercise  of  the  power  raised  sums 
of  £500  and  £400,  the  former  of  which  was  admittedly 
applied  for  the  benefit  of  the  son,  and  the  latter  for 
the  benefit  of  the  father  himself.  The  son  having 
brought  an  action  to  set  aside  the  settlement,  on  the 
ground  of  undue  influence,  and  that  it  was  executed 
without  independent  advice,  the  father  offered  to 
release  his  right  to  charge  the  estate  further,  and  to 
indemnify  the  estate  against  the  £400  already  raise  1, 
and  the  mother  offered  to  release  her  right  to  the  £200 
a  year. 

Held,  that  the  action  must  be  dismissed. 

Held,  also,  that  the  court,  in  questions  regarding 
the  upsetting  of  resettlements,  has  regard  to  various 
considerations  not  admissible  in  other  cases,  and  the 
court  will  not  minutely  inquire  whether  the  father 
exerted  his  iofiaenoe  more  or  leas,  or  insist  that  the 
son  has  independent  advice  ;  but  if  the  father  obtains 
a  benefit,  the  suspicion  of  the  court  is  aroused,  and 
where  it  is  unfair,  the  settlement,  if  otherwise  unob- 
jectionable, may  be  reformed  in  this  particular,  the 
rest  being  allowed  to  stand.— fTofrJyn  v.  Hohlyn,  oh.d. 
XBK.,  J.  18—41  Oh.  D.  200 ;  60  L.  T.  499. 

10.  SttUed  Estatee  .Act,  1877  (40  (b  41  Vid.  c  18), 
ss.  24,  26,  50 — Lease  by  married  woman — Separate 
examination — Orders  of  December,  1878,  rr.  4,  13. — 
A  married  woman  interested  in  a  settled  estate,  who 
has  been  served  with  a  notice  of  a  petition  for  the 
approval  by  the  court  of  a  lease  proposed  to  be  made 
under  the  Settled  Estates  Act,  1877,  and  who,  in 
answer  to  such  notice,  states  in  writing  that  she  sub- 
mits her  rights  and  interests  to  be  dealt  with  by  the 
coutt,  need  not  be  separately  examined. —  In  re 
Stanley's  Settled  Eetates,  oh.d.  vob.  j.  32—61  L.  T. 
169. 

11.  Tenancy  for  life-^Castody  of  title  deeds^Pro* 
duetion, — An  equitable  tenant  for  life  of  a  settled  estate 
ifl  entitled  to  the  custody  of  the  title  deeda  upon 
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tindeitaklog  not  to  part  with  them,  bat  to  prodaoe 
them  to  the  tfastees  on  all  reasonable  oooaaiona.^ 
In  re.  Bumahy's  Settled  E$iaU$,  oh.d.  stl,  j. — 42 
Ob.  D.  «2l  ;  68  L.  3.  Oh.  464;  61  L.  T.  22, 

12.  Tenancy  for  life — Improvementa^^Payment  out 
of  capitcU  —  Evidence  —  Imprvvemeni  of  Zjnd  Act, 
1864  (27  &  28  Vid.  c.  114),  $$.  9,  bS-^SeUled  Land 
Ac^,  1882  (45  &  46  Vict.  c.  38),  $.  2S^8ettled  Zand 
Adf  1887  (50  A  51  Vict.  c.  30),  m.  1,  2.— A  summona 
asking  for  a  delaration  that  trastees  might  apply 
capital  in  payment  of  rent-charges  due  to  the  Land 
Oommissioners  for  money  borrowed  for  land  drainage 
and  other  improTements  was  ordered  to  stand  over 
for  further  efidenue  that  the  works  were  im- 
profements  within  section  25  of  the  Settled  Land 
Act,  1882.  The  inspector  of  works  to  the  Land 
Oommissioners  had  certified  that  the  work  consisted 
of  new  farm  buildings,  the  conversion  of  a  bain  into 
a  cowhouse,  and  other  re-arrangementa  of  buildings, 
and  that  the  work  had  been  executed  in  aooordtince 
with  plans  and  specifications  approved  by  the  Land 
Oomniissioners,  and  would,  in  his  opinion,  produce  a 
permanent  improTement  in  the  rental  value  of  the 
land  exceeding  the  proposed  annual  charge  thereon. 

Held,  that  there  was  not  sufficient  evidence  for  the 
court  to  authorise  the  trustees  to  apply  capital  in 
payment  of  the  rent-charge,  ^/fi  re  Newton* e  Settled 
Eitates,  CH.D.  xat,  j.— 61  L.  T.  787. 

13.  Tenancy  for  life-^Improvementa — Bent^charge 
— Bedemption  out  of  capital ^Bonus — Settled  Land 
Ade  {Amendmenf^  Act,  1887  (50  iSb  51  Vid.  c.  30),  «. 
I.-— Where  a  tenant  for  life  of  settled  land  has 
created  a  terminable  rent -charge  in  pursuance  of  any 
Act  of  Parliament  for  the  purpose  of  repaying  money 
borrowed  tfor  improvements,  it  is  allowable  for  the 
trastees  of  the  settlement,  under  section  one  of  the 
Settled  Land  Act  of  1887,  in  applying  capital  money 
to  the  expenses  of  redeeming  each  rent-charge,  to 
include  in  such  expenses  a  payment  by  way  of  bonus 
to  the  lender  for  taking  repayment  before  the  proper 
time. 

In  re  Lord  Sudeley'e  Settled  Eetatee,  36  W.  H.  162, 
37  Oh.  D.  123,  disapproved .-^Jn  re  EgmonVe  {Lord) 
StUled  EetaUs,  cjl.  762. 

14.  Tenancy  for  life -^  Improvemente  —  Separate 
propertie$.^-FovLr  estates  were  devised  upon  trust  for 
the  same  tenant  for  life,  and,  after  her  death,  as  to 
the  first  three  of  the  estates,  to  different  persons  in 
strict  settlement,  and  as  to  the  fourth,  upon  trust  for 
a  long  term  of  years,  and  subject  thereto  as  to  one 
moiety  to  the  uses  of  the  first  of  the  other  estates, 
and  as  to  the  other  moiety  to  the  uses  of  the  second  of 
the  other  estates. 

Held,  that,  notwithstanding  the  term  of  years,  the 
second  estate  and  the  moiety  of  the  fourth  estate  con- 
stituted one  settled  estate  within  the  meaning  of  the 
Settled  Land  Act,  so  that  capital  arising  from  the 
moiety  of  the  fourth  estate  might  be  applied  in 
improvements  on  the  second  estate;  and  that  the 
costs,  as  between  solicitor  and  client  of  the  surveyor 
and  solicitor  of  the  tenant  for  life,  in  preparing  and 
carrying  out  the  schemes  for  such  improvements,  were 
costs  incidental  to  the  application,  and  payable  out  of 
the  same  capital  moneyp. 

In  re  Earl  of  Stam/ord'a  Settled  Ettatet,  oh.d.  sti., 
J.  317—43  Oh.  D.  84;  58  L.  J.  Oh.  780;  41  L.  T. 
504. 

15.  Tenancy  for  life^Bevenion^Apportionmtnt. — 
In  1815  A.,  on  his  son's  marriage,  settled  two  funds  of 
£10,000  in  trust  for  his  son  for  life,  after  his  son's 
death  for  his  son'd  wife  for  life,  and  in  default  of  issue 
as  the  settlor  should,  by  deed,  will,  or  codicil  referring 
to  the  settlement,  appoint  In  1832  A.  executed  a 
will  which  did  not  refer  to  the  settlement,  and  pro- 


vided that  his  reddaary  personal  estate  dwoUti 
Invested  in  trust  for  his  son  for  life,  and  in  dsfaaik  ^ 
his  son's  issne  for  A.'s  daughters  and  thair  eluldni. 
By  a  codicil  exeoated  in   1833  A.  appoiated  tha 
the  two  setaed  funds  of  £10,000  should  (onaptttol 
his  residuary  personal  estate.     A.  died  ia  183i  I'l 
son  died  in  1850  without    having  had  tens.    Ibi 
widow  of  A.'8  son  died  in  1879.    In  1879  the  ti« 
settled  funds  were  represented  by  £25,400  m  OobnIi. 
Held,  that    the    fund   was   properly  sppoitioied 
between  capital  and  income  by  treatiog  the  ctpital  h 
the  sum  which  would  have  aocamulated  on  thedeitt 
of  A. — Matheton  v.  Goodwyn,  ohji.  kit,  j.— 6t  L 
T.  216. 


16.  Tenancy  for  Ufo^WaOe'^EqiUtahU 
Timher^Infunction.^Tno9  not  planted  ezdulTelj 
for  ornament  are  not  neoeaaarily  excluded  from  tb 
rale  which  protects  ornamental  timber. 

The  court  granted  an  in  junction  restraining  •  tea- 
ant  for  life,  without  impeachment  of  waste,  fm 
cutting  ornamental  timber,  the  trees  not  being  neu 
the  mansion  though  some  were  visiUs  from  it.- 
Bedoyere  v.  ^ci^enf,  m.b.  (Ir.)— 25  L.  B.  Ir.  liS, 

See  also  AniONieTRATiox,  3  ;  Divoboi,  16, 17 ;  En- 
DEMOB,  9  ;  Infant,  3,  4 ;  Mabusd  Woxav,  S,  13,  U; 
MQaTOAOB,  16;  Pooa  Law,  1 — 6;  Powbb  op  kttmt- 
KBNT,  6 ;  Stamp,  2,  8 ;  TausTSB,  2. 

SEWEBS  BATE.— See  Ordcinal  Law,  S. 

SHEBIFF:— 

1.  Execution -^Ooiti  and  oAoryei— TooBBfte- 
Appeal-^Sheriffe  Act,  1887  (50  &  51  FM.  e.  »U 
20  (2)— (?en0ra<  Order,  Auguit  31,  1888,  eekeiek- 
The  schedule  to  the  General  Order  msde  on  the  M 
of  August,  1888|  in  pursuanoe  of  section  20  (3),  of  tli 
Sheriffs  Act,  1887,  providea  for  the  tozidon  \ff  i 
master  or  a  district  registrar  of  the  sheriff  s  ooeti  «id 
oharges  of  an  execution,  **  in  case  the  sheriff  and  the 
party  liable  to  pay  such  costs  and  chnrges  diffec  u  to 
the  amount  thereof."  The  power  of  the  tscig 
officer  under  this  provision  ia  limited  to  the  aeoerisiih 
ment  of  the  amount  of  the  oosts  and  ohaigss  aeeoid- 
ing  to  the  scale  in  the  schedule ;  he  is  to  atnm 
them  to  have  been  properly  Inourredi  and  csnaot  id, 
with  the  question  of  UabiUty.  and  there  is  no  spH 
from  his  deoieion. — Towmerul  v.  Sheriff  of  fflfWWi 
a.B  D.  381—24  Q.  B.  1).  621 ;  59  L.  J.  Q.  B.  156;  CI 
L.  T.  402. 

2.  Execution  —  Goete  and  chargee  —  ra««ei- 
Bankruptcy^Sheriffe  Act,  1887  (50  A6l7kLtU)t 
i.  20^Bar.kruptcy  Act,  1883  (46  AilVkLt.  SS),i. 
46,  eub-tection  (1)— BanA^rupfcy  Bulee,  1886,  r.  118.- 
Ou  the  2nd  of  September,  1889,  the  goods  of  the 
bankrupt  were  seiied  by  the  sheriff  under  s  wg  « 
/{.  fa.,  and  in  consequence  of  interpleadsr  prooeedlsp 
the  possession  was  oonUnued  without  sdlinf  nan 
the  2nd  of  October,  1889,  when,  in  virtse  of  • 
receiving  order  having  been  made  against  the  bstf- 
rupt,  the  goods  were  delivered  by  the  shariir  t»  w 
official  receiver.  The  sum  of  £5  lOi.  ^"''^  ^ 
taxed  by  the  master  off  a  charge  made  by  tbeehaiff 
in  his  bUl  of  costs  of  £7  IOj.  for  thirty  ^J'^^ 
sion  money  from  the  2nd  of  September  to  ths  3fd  « 
October,  1889,  the  sheriff  appUed  that  thsded*«  « 
the  taxing  maeter  might  be  reviewed. 

Held,  that  the  proper  order  would  be  *■*  "* 
amount  should  be  allowed  unless  the  oiAdsl  nemv, 
within  seven  days,  requned  the  sheriff  to  take  o^ 
summons  before  the  master  to  have  the  ee^  ^ 
posed  M.  If  such  summons  were  tsken  on^^w 
official  receiver  to  be  at  liberty  to  appear  in  it,  esi  » 
contend,  if  so  advised,  that  the  dsimsat  orW 
execution  creditor  ought  to  pay  the  posseeslos  tat^ 
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inl  diipate. — Bx  parU  Sheriff  of  Euex^  In  re  Levy, 
%.B.D.  784. 

See  also  Attaohxbnt,  5 ;  Coxpant,  19. 

SHIPPING:— 

1*  Bill  of  lading— Delivery  of  goode—' Production 
of  hill  of  lading. — Goods  were  shipped  in  Londoa 
for  a  Gkrman  port  on  board  a  German  ship  under  the 
terms  of  a  bill  of  lading  in  two  parte,  exolasife  of 
the  master's  oopy,  making  the  same  deliTerdble  to  M. 
or  to  his  or  their  assigns.  M.  was  the  agent  of  P., 
and  the  shippers  of  the  goods  sent  one  of  the  parts 
of  the  bill  of  lading  to  P.,  and  P.  afterwards 
returned  it  to  an  agent  of  the  shippers.  When  the 
ship  arrifed  at  its  destination  the  master  delivered  the 
goods  to  M.  withont  production  of  the  bill  of  lading. 
In  an  action  against  the  shipowners  for  wrong 
dellTery  of  the  goods  the  court  found  that  the  German 
law  goTcrning  the  case  did  not  essentiallj  differ  fiom 
the  law  of  England. 

Held,  that  the  defendants  had  npt  delivered  the 
goods  according  to  the  contract  of  shipment,  and 
that  the  plaintiffs  were  entitled  to  Judgment,  subject 
to  a  reference  as  to  the  amount  of  damages*— >rAe 
SteUin,  P.D.  ft  A.i>.  96—14  P.  D.  142;  58  L.  J.  P.  D. 
&  A.  81;  61L.T.  200. 

2.  Excepted  perUa — Negligence,  "  whither  in  navi* 
gating  the  ehip  or  other ufiee  " — Liability  of  shipowner, 
—A  bill  of  lading  contained  a  clause  exempting  the 
sbipowners  from  liability  for  {inter  alia)  "  misfeasance, 
error  in  Judgment,  negligence  or  default  of  pilot, 
master,  mariners,  engineers,  or  other  persons  in  the 
■errioe  of  the  ship,  whether  in  navigating  the  ship  or 
otherwise."  Damage  from  "rain  or  from  contact 
with  other  goods"  was  also  excepted.  After  the 
plaintiffs'  goods  had  been  shipped  upon  the  vessel, 
but  before  the  vessel  had  started  on  her  voyage,  the 
plaintiffs'  goods  were  injured  through  the  master 
0nd  crew  negligently  allowing  them  to  be  wetted  by 
rain  or  by  wet  goods  loaded  on  the  top  of  them. 

Held,  in  an  action  to  recover  from  the  shipowners 
damages  for  the  injury  to  the  goods,  that  the  words 
of  the  bill  of  lading  absolved  the  shipowners  from 
liability  for  damage  brought  about  in  negligently 
navigating  the  ship,  or  in  negligently  bringing  about 
those  other  losses  from  which  the  shipowners  had 
exempted  themselves  in  the  bill  of  lading,  and  that 
the  plaintiffs  were  not  entitled  to  recover.— Gorman 
▼.  Binnington^  q.b.d.  702 ;  25  Q.  B.  D.  475  ;  59  L.  J. 
Q.  B.  490. 


3.  Negligenoe — Wharf^^Ohttrudion  in  river, — It 
is  the  duty  of  wharfowners  to  keep  the  frontage 
of  their  wharf,  over  which  vessels  must  necessarily 
pass  in  order  to  lie  at  their  wharf,  in  a  reasonably  safe 
oonditioo,  or  to  warn  vessels  ueiog  the  wharf  of  its 
danger.— r^s  Calliope^  o.A.  155—14  P.  D.  138 ;  58 
L.  J.  P.  D.  &  A.  76;  61  L.  T.  656. 

GHABTia-PABTT— 

4.  Warranty-^Capaeity  of  sA^p.— A  charter-party 
provided  for  the  loading  of  a  cargo  of  creosoted  timber 
and  sleepers,  and  contained  the  following  words  :— 
*'  Charterer  has  option  of  shipping  100  to  200  tons  of 
general  cargo  •  •  .  owners  guarantee  ship  to 
carry  at  least  about  90,000  oublic  feet  or  1,500  tons 
dead  weight  of  cargo." 

Held,  that  there  was  only  a  warranty  of  the  carrying 
capacity  of  the  ship,  and  not  a  warranty  that  it  could 
oarry  about  90,000  cubic  feet  of  cargo  of  the  descrip- 
tion which  the  charterer  was  entitled   to  tender. — 

Carnegie  v.   Oonner,  q.b.d. — 24  Q.   B.   D.  45  ;   59 

L.  J.  Q.  B.  122:  61  L.T.661. 

Collision — 

5.  Damage$-—LoeB  of  instrumente.  —  A  barque, 
having  been  run  into  by  a  steamer,  which  was  solely 


to  blame,  lost  in  the  collision  its  instruments  of  navi- 
gation, and  made  for  a  port  of  safety ;  but,  while  on 
the  way  thither,  without  any  negligence  or  want  of 
skill,  ran  aground  and  was  lost. 

Held,  that  the  loss  was  a  reasonable  and  natural 
consequence  of  the  collision,  and  that  the  owners  of 
the  steamer  were  liable  for  it 

DeciFion  of  Butt,  J.,  reversed. — The  GOy  of  Lincoln, 
O.A.  345—15  P.  D.  15 ;  59  L.  J.  P.  D.  &  A.  1 ;  62 
L.  T.  49. 

6.  Limitation  of  lidbility~^Begiitered  tonnage^^ 
Evidence— Merchant  Shipping  Act,  1854  (17  &  18 
VicL  c  104).  «.  26— if erc^nf  Shipping  Act,  1862 
(25  &  26  Fticf.  c  68),  s.  54.— In  an  action  for  limita- 
tion of  liability  for  a  collision,  the  defendants  denied 
that  the  registered  tonnage  of  the  plaintiffs'  ship  was 
the  correct  tonnage. 

Held,  that  the  defendants  conld  give  evidence  of 
the  actual  tonnage  of  the  ship. — The  Becepta,  p.d.  & 
A.D.— 14  P.  D.  131;  58  L.  J.  P.  D.  ft  A.  70;  61 
L.  T.  698. 

7.  Negligence,^Th9  sailing  ship  E.,  while  sailing 
free,  saw  the  red  light  cf  the  sailing  ship  A»  on  the 
starboard  bow.  The  A.  was  sailing  close-hauled,  but 
not  as  close  to  the  wind  as  was  possible.  The  E, 
ported,  to  keep  out  of  The  A»*b  way.  At  the  same 
time  The  A,  luffed  up  as  close  to  the  wind  as  possible, 
and  went  a  little  further  under  a  starboard  heloy,  thus 
counteracting  the  porting  of  The  E,,  and  a  collision 
occurred. 

Held,  that  The  A,  was  to  blame  for  the  collision.— 
The  Earl  of  Wemyee,  o.a.— 61  L.  T.  289. 

8.  Negligence — Oroeeing  ehipe  —  RegtUationi  for 
Preventing  Gollieione  at  Sea,  art.  18.— If  two  steam- 
ships are  approaching  one  another  so  as  to  involve  the 
risk  of  a  collision,  and  it  is  the  duty  of  one  of  them 
to  keep  out  of  the  way,  and  of  the  other  to  keep  its 
course,  the  latter  must  comply  with  the  regulations  as 
to  slackening  speed  or  stopping  and  reversing  if 
necessary,  and,  in  default  of  doing  so,  the  burden  is 
on  that  ship  of  provipg  that  the  continuance  of  speed 
was  the  best  mancsuvre  under  the  circumstances. 

Judgment  of  the  Court  of  Appeal  afQrmed.^ 
Liverfxtl*  Braail,  and  River  Plate  Bteamehip  Oo,  t. 
Oampanhia  Bahiana  de  Navigaeio,  k.l.— 62  L.  T.  84. 

8a.  Negligence  — -  Oroseing  ehipe^'Regulatione  for 
Preventing  Collisione  at  Sea,  arte.  16,  18,  23.— When 
two  steamships  are  approaching  so  as  to  involve  risk 
of  collision,  and  it  is  the  duty  of  one  to  keep  out  of 
the  way,  and  of  the  other  to  keep  her  course,  the  latter 
is  bound  to  comply  with  article  18  of  the  regulations 
as  to  slackening  her  speed  or  stopping  and  reversing  if 
necessary,  and  if  she  does  not  do  bo  the  onus  lies  upon 
her  to  show  that  to  continue  her  speed  was  in  fact  the 
best  and  most  seamanlike  manes nvre  under  the  cir- 
cumstances. 

Judgment  of  the  Court  of  Appeal  afftrmed  on  the 
facts.— 2%e  Memnon,  h.l.— 62  L.  T.  84. 

9.  Neglfgence^Oroesing  thipe — River  Thamee. — If 
a  vessel  lying  at  anchor  in  the  River  Thames,  with  the 
head  to  the  tide,  gets  under  way  in  order  to  proceed 
up  or  down  the  river,  and  has  to  cross  the  river  in 
turning  round,  such  vessel  must  keep  out  of  the  way 
of  vessels  passing  up  and  down  the  liftt,— The 
Schwan,  P.D.  ft  A.D.— 61  L.  T.  308. 

9a«  Negligence — Crossing  ehipe— River  Thamee^ 
RuUb  for  Navigation  of  River  Thamee,  arts.  24, 
25. — A  steamship  ceases  to  be  "  crossing  from  one  side 
of  the  river  towards  the  other  side'^  within  the 
meaning  of  article  24  of  the  Bules  and  Bye-laws  for 
the  Navigation  of  the  Biver  Thamee  when  her  stem 
has  got  80  far  across  that  it  can  go  no  further, 
although  she  is  still  athwart  the  stream  ;  but  where  a 
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JteMl  Is  swinging  for  the  purpose  of  turning  id  the 
TiTer  irith  ber  anchor  down  but  not  holding,  the  Is 
not  a  crossed  ship  if  she  is  still  moTing  towards  the 
shore,  although  she  may  have  got  more  than  athwart, 
and  although  ber  stern  may  be  swinging  to  the  tide. 
The  steamship  A.,  having  come  up  the  Thames  as  far 
as  Bugsby's  Beach  on  the  flood  tide,  was  about  to  turn 
bead  down,  and,  having  whistled,  her  helm  was 
ported  and  anchor  let  go  so  that  it  might  dredge,  and 
she  began  to  swing  round.  Meanwhile  the  steamship 
J?.  D,,  which  bad  been  coming  up  the  river  astern  of 
tbe  A,f  instead  of  taking  any  steps  to  keep  out  of  the 
way  of  The  A„  although  shesaw  that  The  A,  was  doing 
nothing  to  keep  out  cf  her  way  in  obedience  to  article 
24  of  the  Thames  Bules  and  Bye-laws,  came  on  and 
collided  with  The  A. 

Held,  that  both  vessels  were  to  blame.  The  A,  be- 
cause,  being  a  crossing  ship,  she  neglected  to  keep 
out  of  the  way  of  The  R.  Z>.,  and  The  M,  D,  because, 
after  she  saw  that  The  A,  was  neglecting  her  duty  to 
keep  out  of  the  way,  she  failed  to  take  any  steps  in 
0u£Qcient  time  to  avoid  the  collision. — The  River 
Derweni,  ca.— 62  L«  T.  45. 

10.  Negligence — -Po^.— There  is  no  rule  of  naviga- 
tion that  a  vessel  is  not  to  alter  its  helm  in  a  fog.— 
The  Vindcmora,  o.a.  69—14  P.  D.  172;  59  L.  J. 
P.  D.  &  A.  8 ;  61  L.  T.  655. 

11-  Negligence^ Fog'-'Fog'Tiorn^^RegulaHone  for 
Preventing  OolUeione  at  8ea^  art.  12. — A  sailing 
vessel  in  stays  in  a  fog  is  required  under  article  12 
of  tbe  Begulatlons  for  Preventing  OoUisions  at  Sea 
to  make  with  the  fog-horn,  at  intervals  of  not  more 
than  two  minutes,  when  the  wind  is  blowing  on  the 
starboard  side  one  blast,  and  when  the  wind  is  blow- 
ing on  the  port  side  two  blasts  in  succession.— TAe 
(hnetantia^  p.n  &  a.d.  272. 

12.  Negligence — Fog-^RegulationB  for  Preventing 
OoUiiions,  1884,  art,  18.  —  If  two  steamships, 
invisible  to  one  another  by  reason  of  fog,  flud  them* 
selves  gradually  approaching  till  they  are  within  a  few 
ships'  lengths  of  one  another,  each  of  them  ought  at 
once  to  stop  and  reverse,  unless  the  fog  signals  of  one 
ship  show  that  it  has  passed  clear  without  risk  of 
coUision,  or  unless  other  circumstances  render  it 
dangerous  to  stop  and  reverse. 

Judgment  of  the  Oourt  of  Appeal  reversed.— TAs 
OetOf  H.L.— 14  App.  670. 

IS.  Negligence — Infringement  ofregulatiom, — There 
is  no  power  to  absolve  a  vessel  from  the  consequences 
of  neglecting  the  Begulations  for  Preventing  Goliisions 
at  Sea,  unless  an  absolute  necessity  is  proved  for  dis- 
regarding them. 

A  vessel  was  proved  to  have  been  navigated  reck- 
leesly,  but  the  other  vessel  which  collided  had  neglected 
to  slacken  speed  in  good  time,  in  accordance  with  the 
regulations. 

field,  that  the  latter  vessel  was  to  blame. — The 
Arraioon  Apcar,  p.o.  481—15  App.  37  ;  59  L.  J.  P.  0. 
49;  62L.T.331. 

14.  Negligence — Lighie —  Obeervation — Rfgulatiom 
for  Preventing  OolHeione  at  Sea,  art  6 — Aferchant 
Shipping  Act,  1873  (36  ft  37  Fiet.  c  85),  a,  17.— The 
lights  of  a  ship  which  came  into  collision  with 
another  ship  were  so  fixed  as  to  be  partially  observed. 

Held,  that  it  was  for  the  court  to  ascertain  whether 
the  infringement  of  the  Begulations  for  Preventing 
OoUisons  at  Sea  could  have  possibly  contributed  to  the 
collision,  and  it  appealing  that  this  was  impossible,  tbe 
ship  whose  lights  were  partially  observed  was  held  not 
to  blame. 

Decision  of  Butt,  J.,  reversed. — The  Duke  of 
Buccleuch,  O.A.— 15  P.  D.  86;  62  L.  T.  94. 

15.  Ny^igence  —  Lights  —  River  Humber, ^In  the 


Blver  Hnmber  a  vessel  with  two  maats  at  i 
show  an  after  light  at  least  double  the  height  of  fbs 
bow  light,  tbotigh  it  need  not  be  exactly  douUs  that 
height.— rAs  Magneto,  p.d.  k  ▲.]>.— 15  P.  D.  101 ;  50 
L.  J.  P.  B.  ft  A.  65. 

15a.  Negligence  —  Zighiship  —  Biver  Meruf/  — 
Merchant  Shipping  Act,  1873  (36  A  37  FM.  e.  85),  t, 
ll^Merchant  Shipping  Amendment  Ad,  186S  (S5  k 
26  Viet,  c,  63),  s.  32.— The  steamship  B,  at  night  ran 
into  the  barque  E.  at  anchor  in  the  Biver  Mersey.  By 
Order  in  Cbuncil  of  the  5th  of  January,  1881,  every 
vessel  when  at  anchor  in  tbe  Biver  Mersey  shall  carry 
two  white  lights,  the  after  light  being  carried  double 
the  beight  of  the  foremost  Ught.  The  E,  exhibltsd 
two  anchor  lights,  both  of  which  were  about  twisty 
feet  above  the  deck.  It  was  admitted  by  the  defend- 
ants that  they  only  saw  the  after  light 

Held,  that  The  H,  was  to  blame  for  a  bad  look  oat, 
and  The  E,  to  blame  for  a  breach  of  the  regnlttioD,  it 
not  being  shown  that  in  the  circumstances  of  the 
case  the  breach  could  not  bave  contributed  to  the 
collision. 

The  Duke  of  Buedeueh,  15  P.  D.  86,  coiuidsred.- 
The  Eermod,  p.d.  ft  a  d.— 62  L.  T.  670. 

16.  Negligence-^Rfgulationi  for  Preventing  CU- 
lieione  at  Sea,  arts.  17,  22,  and  23.— The  fact  that  i 
steamship  is  neglecting  to  keep  out  of  the  way  of  i 
sailing-ship  does  not  make  it  the  duty  of  the  sailing- 
ship  to  take  measures  to  avoid  a  collision,  except 
possibly  in  very  exceptional  circumstances,  beeaose  it 
is  possible  for  a  steamship  to  act  for  a  sailiDg-Bhip  vp 
to  almost  the  last  moment,  and  any  action  on  the 
part  of  tbe  sailing-ship  might  be  liable  to  increaie 
risk  of  collision. 

The  B.S.  B,  was  approaching  the  sailing-ship  8,  for 
several  minutes,  with  her  mast  head  and  red  lights 
open,  on  the  starboard  bow  of  The  8,  The  8.  Itept 
hept  her  course  till  a  collision  was  imminent,  and  then 
hard-a-ported,  but  The  ff,  with  her  port  side  struck 
the  stem  and  port  bow  of  The  S.  The  B,  sdnittsd 
that  she  was  to  blame,  but  contended  that  The  8,  vsi 
also  to  blame  for  breach  of  article  23  of  the  BegnlatioDi 
in  not  mancBuvring  for  The  H,  after  she  saw  The  B, 
persistiog  in  doing  nothing  to  keep  out  of  her  way. 

Held,  that  The  S.  was  not  to  blame,  as  tbe  cironm- 
stances  were  not  such  as  to  require  The  B»  to  alter 
her  course  and  mancsuvre  for  The  B, 

The  Tasmania,  14  P.  D.  53,  diBtinguished.-fAe 
Eighgate,  f.d.  ft  A.n.- 62  L.  T.  811. 

17.  Negligenc^-^Sailing  Rtdes.—The  decision  o| 
tho  Oourt  of  Appeal  (37  W.  B.  552, 14  F.  D.  53) 
reversed,  and  the  decision  of  Butt,  J.,  restored,  on 
the  ground  that  upon  the  evidence  as  it  stood  at  the 
trial  there  was  no  proof  that  the  master  of  Tlte  Tw 
mania  was  guilty  of  negligence  ;  the  decision  of  the 
Oourt  of  Appeal  being  based  upon  a  point  not  sag- 
gested  at  the  trial. — The  Tasmania,  E.ib— 15  App* 
Oos.  223. 

18.  Pilotage^  River  Burry-^Merehant  Shipping 
Act,  1854  (17  ft  18  Vict.  c.  104),  s.  358.— PUotsge  ia 
the  case  of  vessels  trading  to  the  port  of  Usnelly  wat, 
by  law,  compulsory  before  the  Merchant  Shipping 
Act,  1854,  and  therefore,  by  secticm  353,  oontinnes  to 
be  compulsory. — The  Ruhy,  p.d.  ft  a.d.— 15  P«  D- 
139. 

19.  Repairs  to  damaged  ship — Bankrupiey^h^ 
tort^Af.- Where  in  the  registrar's  report  in  a  ooUiaoD 
action  it  appears  that  the  claimant  claims  {inkr  alia] 
as  part  of  his  damages  the  cost  of  repairing  bis  shipi 
but  has  not  paid  tbe  shipwright,  and  has  sines  tbe 
repairs  were  effected  become  insolvent,  and  the 
registrar  allows  such  item,  the  court  has  no  pover  to 
do  anything  to  insure  the  money  being  paid  over  by 
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^lie  claimant  to  the  ahlpwright,  and  will  not  retain  the 
Ksmoney  in  the  registry  until  the  olalmant  has  given 
aiati«factorj  evidence  that  he  has  paid  the  shipwright. 
The  Endeavour,  p.d.  &  a.d.— 63  L,  T.  8io! 

C0-OWNKB8 — 
80.  Mortgage — Arrest  of  ehip'^Beleate  hy  mort 
Sf^ig^e  —  Ifidimniiy,  —  A  ship  having  been  arreste<l 
iv  an  action  by  the  master  for  disbursements,  thr 
f>laintifp0,  who  were  the  registered  mortgagees  of 
#orty-eigbt  sixty- fourth  shares,  in  order  to  obtain  tb' 
release  of  the  ship,  paid  the  master's  claim,  and 
brought  an  action  to  recover  tbe  amount  so  paid  from 
'fche  owners  of  the  remaining  sixteen  shares. 

Held,  that,  as  the  plaintiff**  shares  in  the  ship  had 
l>een  lawfully  seised  for  a  debt  for  which  the 
defendants  were  liable,  and  the  plaintiffs  had  been 
eompelled  to  pay  the  debt  in  order  to  obtain  h 
releace  of  their  property,  there  was  an  implied 
promife  on  the  part' of  the  defendants  to  reimbume 
tbe  plaintiff*,  and  that  the  action  was  maintainable. 

Edmunde  v.  Walling/ord,  33  W.  R.  647  ;  U  Q.  B. 
D.  811,  followed.— rAe  Orehie,  ca.  472—15  P.  D.  38  ; 
59  L.  J.  P.  D.  &  A.  31 ;  62  L.  T.  407. 

SI.  Demurrage^' Bill  0/  lading^^ Charter-party — 
Xay  days — Strike.  —  A  cargo  was  shipped  under  a 
oharter-party  which  fixed  the  number  of  lay  days  for 
unloading,  and  allowed  other  days  for  demurrage. 
Neither  the  charty-party  nor  the  bill  of  lading  con- 
tained any  exception  of  strikes.  By  the  custom  of 
the  port  of  discharge  cargoes  were  unloaded  by  thd 
joint  act  of  the  shipowners  and  the  consignees.  During 
the  lay  days  a  strike  took  place  among  both  the 
labourers  employed  by  the  ship  and  those  employed 
by  the  conf-lgneep,  and  tbe  unloading  ceased,  and  was 
not  resumed  till  some  time  after  the  lay  days  expired. 

Held,  that  the  consignees  were  liable  to  pay 
demurrage,  notwithstanding  the  inability  of  the  ship- 
owners, owing  to  the  strike,  to  do  their  part  of  tbe 
uuloAd'mg.'-^Budgett  v.  Binnington,  a«B.Da — 25  Qa  B. 
D.  320. 

22.  Bill  of  lading'^Gharter^party — Lien — Oon- 
iigne&^Dday  at  port  of  loading.  —  Goods  were 
shipped  on  the  plain tifCs'  ship  under  a  bill  of  lading 
which  named  the  defendants  as  oonsigneesi  but  tbe 
property  had  not  passed  to  them,  and  the  plaintiffs 
knew  that  they  were  acting  as  agents.  The  bill  of 
lading  provided  the  the  cargo  should  be  delivered  on 
payment  of  freight  and  "other  oobditions  as  per 
charter-party."  By  the  cbarter-party  demurrage  was 
payable,  and  the  plaintiffs  had  a  lien  in  respect  thereof. 
Before  the  ship  arrived  the  defendants  were  informed 
that  demurrage  was  payable  in  respect  of  delay  at  the 
port  of  loading.  The  defendants  paid  the  freight, 
but  not  the  demurrage,  and  the  plaintiffs  claimed  a 
lien  on  a  part  of  the  cargo. 

Held,  that  the  defendants  were  not  liable  to  pay 
demurrage. — Gouniy  of  Lancaster  Steamship  Co.  v. 
Bharp,  a.B.D.— 24  Q.  B.  D.  158  ;  59  L.  J.  Q.  B.  22. 

23.  Charter-pariy—Cesser  ctause-^"  Clean  "  hiil 
of  lading. — A  "cesser  clause"  in  a  charter-party 
applies  to  every  liability  incurred  through  detention 
in  the  nature  of  demurrage. 

A  "  clean  "  bill  of  lading  is  a  bill  of  lading  which 
contains  nothing  in  tbe  margin  to  qualify  the  words 
of  the  instrument  itself. — Restitution  Steamship  Co. 
V.  P/riV,  Q.B.Da— 61  L.  T.  330. 

24.  Charter-party — Lay  days^County  court-- 
Transfer  ofactidn — County  Courts  Admiralty  Juris- 
diction Act,  1868  (31  #  32  Vict.  c.  71),  «.  8.— Where 
a  case  is  transferred  under  the  8th  section  of  tbe 
County  Courts  Admiralty  Jurisdiction  Act,  1868, 
pleadings    must    be    entered    ip^   fis   in    potions 


originally  commenced  in  the  Probate,  Divorce,  and 
Admiralty  Division. 

A  vessel  laden  with  a  cargo  of  1,855  tons  of  coal 
was  chartered  to  proceed  to  0.,  or  so  near  thereto  as 
it  could  safely  get,  and  deliver  the  same  to  the 
freighters  alongside  any  safe  wharf,  store,  craft, 
steamer,  depot,  ship,  or  arsenal,  as  ordered  by 
receiver,  cargo  to  be  disohnrged  at  the  average  rate  of 
not  less  than  300  tons  per  working  day,  Sundays  and 
holidays  excepted,  and  ten  days  on  demurrage  over 
and  above  tbe  said  working  days  at  168.  8d.  per  hour, 
except  in  cases  of  strikes,  lock  oute,  colliery  holidays, 
strikes  at  mines  where  steamer  is  booked,  detention 
by  railway,  stoppage  of  trains,  accidents  to 
machinery,  or  any  other  causes  beyond  the  control  of 
the  charterers  or  receivers,  or  their  respective  agents 
delaying  the  due  loading  and  unloading,  time  for 
loading  and  unloading  to  commence  when  the  steamer 
is  ready  and  intimation  has  been  given  in  writing. 
Tbe  vessel  arrived  In  tbe  harbour  of  O.  on  the  16  th 
of  November,  and  came  to  anchor  there,  but  not  in 
any  usual  discharging  berth,  and  the  same  day  the 
master  gave  the  agents  of  the  consignees  of  the  cargo 
notice  in  writing  of  the  ship's  readiness  to  discharge. 
On  the  arrival  of  the  ship,  and  up  to  the  morning  of 
the  20th  of  November,  it  was  impossible  for  the  ship 
to  get  alongside  the  quay  at  O.  in  any  of  the  nsnal 
dleoharging  berths  for  coal  cargoes,  which  were  all 
occupied,  but  the  consignees,  whilst  such  berths  were 
all  so  occupied,  ordered  the  ship  alongside  the  quay, 
and  at  the  same  time  informed  the  master  that  he 
would  have  to  wait  his  turn.  On  the  morning  of  the 
20th  of  November  the  ship  got  alongside  the  quay 
and  commenced  to  discharge.  On  the  afternoon  of 
the  26th  of  November  the  discharge  was  finished.  The 
owners  of  the  ship  brought  an  action  in  the  City  of 
London  Court  againit  the  consignees  for  demnrraga 
under  the  charter-party,  and  the  judge,  during  the 
progress  of  the  cause,  ordered  it  to  be  transferred  to 
tbe  High  Court.  At  the  hearing  of  the  transferred 
cause  it  was  admitted  that  the  agents  of  the  con- 
signees knew,  at  the  time  when  they  ordered  the  ship 
alongside  the  quay,  tbat  all  the  berths  there  were 
occupied ;  that  there  was  no  other  place  for  discharge 
of  coal  cargoes  at  O.,  and  that  there  were  no  lighten 
available. 

Held,  that  the  defendants  were  liable  fox  de- 
murrage. 

Dauies  v.  McVeagh,  28  W.  B.  143.  4  Sx.  D.  266, 
followed. 

SemblSf  thaty  the  oonsignees'  agent  having  ezer« 
cised  the  option  given  them  by  tbe  charter-party,  and 
ordered  the  ship  to  a  quay  alongside  which  she  could 
not  get,  the  lay  days  began  to  run  from  the  time 
when  notice  was  given  of  the  ship's  readiness  to  dis- 
charge on  the  16th  of  November.— rAs  Oarishrooh^ 
P.D.  &  AaD.  543—15  P.  D.  98 ;  69  L.  J.  P.  D.  ft  A. 
37;  62  L.  T.  843. 

25.  Charter-party— Lay  days^ — By  a  charter-party 
it  was  agreed  that»  the  plaintiffs'  vessel  should  '*  pro- 
ceed to  Odessa,  or  so  near  thetonnto  as  she  might 
safely  get,  and  load,  twelve  running  days  to  be 
allowed  for  loading  and  discharging,  and  ten  days  on 
demurrage  over  and  above  the  said  lay  days."  The 
vessel  arrived  at  a  point  in  the  outer  harbour  of  Odessa, 
which  was  as  near  as  it  oonld  safely  get  to  a  loadfaig 
berth,  and  the  captain  gave  notice  to  the  charterers' 
agents  that  she  was  ready  to  load.  The  cargo  was 
stored  at  a  quay  in  the  inner  harbour,  and  the  agents 
were  unwilling  to  load  it  where  the  vessel  then  was. 
It  was  impracticable  to  load  the  steamship  except  at 
some  quay  in  either  the  inner  or  outer  harbour,  but 
there  was  no  custom  by  which  ships  were  considered 
ready  to  receive  cargo  only  when  moored  alongside  the 
quay.    The  ship  was  not  loaded  till  after  the  lapse  of 
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twel?e  days  from  the  time  of  arrifal  in  the  outer 
harbour  owing  to  the  crowded  condition  of  the  qnay 
which  was  selected  for  loading. 

Held,  that  the  lay  days  were  to  be  oompnted  from 
the  time  when  the  Teasel  arrifed  in  the  outer  harbour, 
and  that  the  charterers  were  liable  for  demarrhge. — 
Fyman  ▼.  DreyfuM,  a.B.i>.  447— S4  Q.  B.  D.  152 ;  59 
L.  J.  a  B.  18 ;  61  L.  T.  724. 

Dock— 

25a.  Qrnuniing  of  veisd  —  Barbour  maBier  — 
Damagf.'^The  plalntifEs*  vessel  having  fouled  her 
proptller  whilst  entering  the  harbour  of  Port  Talbot, 
was,  with  the  permission  of  the  foreman  dooksman  in 
the  absence  of  the  harbour  master,  placed  in  the  Be>i 
lock  leading  into  the  dock,  for  the  purpose  of  being 
put  upon  the  ground  and  freeing  her  propeller.  On 
the  water  being  let  out,  ihe  vesitol  took  the  ground, 
and  suatained  damage  to  her  bo;  torn  by  sitting  upon 
an  old  silly  which  had  not  been  removed  when  the  look 
WAS  lengthened.  The  control  of  the  management  of 
the  dock  was  in  the  hands  of  the  harbour  master, 
who  at  the  time  was  ill,  and  the  foreman  dooksman 
was  acting  in  his  place.  The  foreman  dosksman  did 
not  know  the  condition  of  the  bottom  of  the  lock,  and 
had  so  informed  the  master  of  The  ApoUo.  In  an 
Mtion  by  the  shipowners  against  the  dock  authority, 

field  (Lord  E«her,  li.A.,  dii9eniiente),  that  the  use 
of  the  look  for  the  purpose  was  an  extraordinary  use ; 
that  the  master  of  the  Tesscl  was  a  bare  licensee ;  and 
that  the  foreman  dooksman  had  no  authority  to  grant 
the  use  of  the  lock  for  such  purpose  so  as  to  render 
the  defendants  liable  for  the  damage  ensuing. — The 
ApoUo,  O.A.— 61  L.  T.  286. 

Habbour  Boabd^ 

25b.  Harhour  maifer'^Pilotage-^NegUgenee — New 
Zeaiand  Harhoura  Ad,  1878,  «#•  49.  75,  76,  215,  and 
227. — k  harbour  board  was  empowered  by  statute  to 
licence  pilots  for  the  purpose  of  acting  within  their 
dtsffict  Pilotage  was  not  compulsory  in  the  dis- 
trict,  and  the  pilot  made  his  own  bargain  with  the 
shipowner.  The  harbour  master,  who  was  also  a  duly 
licensed  pilot,  was  acting  as  pilot  to  a  yessel,  engaged 
by  the  owners  themselves,  when  she  was  wholly  lost, 
through  his  negligence  and  default. 

Held,  that  the  harbour  board  were  not  responsible, 
not  being  entitled  under  the  statute  by  which  they 
were  constituted  to  become  pilots  themselves,  but  only 
to  issue  lioerces. — Shaw  t.  Timaru  Harbour  Board, 
P.O.— 62  L.  T.  918. 

JBTTISOir — 

26.  OeMTol  averag^-Salvage^Lien.'^Tho  owner 
of  goods  sacrifled  for  the  common  benefit  has  (1)  a 
direct  daim  against  each  of  the  owners  of  the  ship  and 
cargo  for  a  pro  raid  contribution  towards  his  indem- 
nity, and  (2)  a  lien,  to  be  enforced  through  the 
master,  upon  each  parcel  of  goods  salved  belonging  to 
a  separate  consignee  for  a  dor  proportion  of  his 
individual  claim. 

HaUeU  v.  Bouifleld,  18  Yes.  187,  explained. 

Jettison  was  rendered  necessary  by  the  master's 
default  in  navigating  a  ship. 

Held,  that  the  owners  of  the  Jettisoned  cargo  were 
entitled  to  general  average.— SM  v.  8eoU,  p.o.  452^ 
14  App.  601 ;  59  L.  J.  P.  0.  1 ;  61  L.  T.  697. 

lilSTBB** 

27.  DiBburummU  —  Maritime  lien  -^AdmiraUy 
OouH  Act,  1861  (24  ^  25  Viet.  e.  10),  s.  10— 
Merchant  Shippiny  Act,  1854  (17  di  18  Vict,  e. 
104),  s.  191.— The  master  of  a  ship  has  no  maritime 
lien  on  it  for  disbursements. 

The  Olentanner,  Swa.  416;  The  Feronia,  16 
W.  B.  586,  L.  R.  2  A.  &  E.  66 ;  The  Mary  Ann,  14 
W.  B.  186,  L.  B.  1  A.  &  E.  8 ;  and  The  Ringdove, 
84  W.  B.  744,  11  P.  D.  120,  overruled. 


Decision  of  the  Oourt  of  Appeal,  3S  W.  B.  8SI, 
12  P.  D.  158,  reversed.— flajnilton  v.  Baker,  B.i.lil 
—14  App.  209. 
Balyaob — 

28.  OompiiZsiofi— aof<i.— The  salvfaig  imSi  bid 
found  the  salved  vessel  in  the  AtUnUe  in  diitna, 
having  lost  part  of  her  propeller  and  leakhfr,  nad 
being  unable  to  use  her  engines,  and  the  saliisg  f«. 
sel  had  towed  the  s^ved  vessel  into  HaUfax. 

The  master  of  the  salving  vessel  before  lesdHiaf 
the  service,  had  insisted  on  the  master  of  the  nlni 
vessel  signing  an  agreement  that  the  ovnen  of  the 
salved  vessel  should  pay  £5,000  if  suooessf ol,  or  a  saa 
for  work  done  if  unsuccessful. 

The  master  of  the  salved  vessel  had  rssNiaUt 
grounds  for  believiug  that  if  he  did  not  tigo  th«  agm. 
ment  his  vessel  would  be  abandoned.  £5,000  vm 
more  than  one-fifth  of  the  total  valoe  of  the  Mind 
vessel,  her  cargo,  and  freight. 

Held,  that  the  agreement  must  be  tsksn  to  hue 
been  made  under  compulsion  and  oonld  not  bi 
enforced,  but  the  salvors  were  awarded  £3,000  m 
fair  remimeration  for  the  servioe,  and  were  ilia 
allowed  their  costs.- 7Ae  Mark  liane,  p.d  I;  !.&- 
16  P.  D.  135. 

29.  Passengers.— A  steamer,  with  a  cargo  of  eitdeh 
charge  of  men  who  were  nominally  on  the  akipi 
books,  but  were  paid  by  the  owners  of  the  oattir, 
towed  a  disabled  ship  for  a  longdistance  to  Qoeeei* 
town.  The  keepers  of  the  cattle  rendered  no  aniit- 
anoe. 

Held,  that  the  keepers  of  the  cattle  were  not  ei- 
titled  to  share  in  the  salvage.— TAs  Goriotanm,  tA 
k  A.D.— 15  P.  D.  103  ;  62  li.  T.  844. 

30.  TouHtge^Contract — Action  in  peisonam.-Tki 
plaintiffs,  the  owners  of  a  steam  tog,  oontnetcd 
with  the  defendants,  the  owners  of  flfs  steel  bergM, 
to  tow  the  barges  from  Ohepetow  to  Portland  foci 
fixed  sum.  Daring  the  progress  of  the  foysge  the 
bargee  broke  adrift,  and  were  saved  by  the  tog.  wbieb 
also  saved  the  livee  of  some  of  the  bargemen. 

At  the  end  of  the  voyage  two  of  the  barges  ven 
given  up  by  the  defendants  to  the  Govemfflsat  As 
action  of  salvage  was  brought  in  pertomm  egdntf 
the  defendants  in  respeot  for  salvage  to  these  two 
barges,  and  in  rem  against  the  three  bsigei  nMs- 
ing  in  the  defendants'  poesession. 

Held,  that  the  plaintiffs  were  entitled  to  lelnge. 
and  that  an  action  in  pereonam  would  lie  sgsisit  the 
defendants.— Ftfiw  Steel  Bargee,  pa.  ft  a*b**" 
P.  D.  142. 

31.  Towing-^Gontract^lnereaeed  perfli.— The  de- 
fendante'  steamship  beooming  disabled  vhea  sboet 
250  milea  from  Gibraltar  and  about  diij  fnn 
Oarthagena,  an  agreement  was  made  with  the  issattf 
of  the  plalntifts'  steamship  that  the  pUintiib'  leM 
should  tow  the  ship  to  Gibraltar  for  £000,  tte 
defendanto*  veeeel  to  provide  the  hawsers.  At  m 
time  the  weather  was  moderate.  The  nf zt  diy 
the  wind  increased  to  a  hurricane,  aud,  in  ooeie- 
quence,  several  of  the  hawsers  broke,  onlj  one  lof* 
being  left  The  muter  of  the  plsiutiili'  nuO, 
finding  it  imposaible  to  tow  to  Gibialtar,  tovedtts 
defendants'  vessel  to  Oarthagena.  The  plaiBW* 
brought  an  action  of  salvage. 

Held,  alarming  the  Judgment  of  Butt,  J^  thitttj 
supervening  ciroumetances  had  made  tlie  ta^ 
rendered  wholly  different  ftrom  that  contrsoted  for, 
and  that  the  oourt  had  jurisdiction  to  award  i^ 
entirely  independent  of  the  contract.— fA*  f[*^ 
bourne,  ca.  66—14  P.  D.  182  ;  68  L.  J.  P.  D.  *  A. 
79;  61L.  T.  166. 

Townco—  . 

82.  Lien.^ThmUno  mariUmeUcn  for  ofdftsiy 
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towage  senricM  rendered  to  a  Mp,  either  on  the  hig^i 
fleas  or  within  the  body  of  a  county. — We$irup  t. 
Great  Tarmouih  8ieam  Carrying  Co,  0H.n.  kat,  j 
505—43  Oh.  J).  541 ;  59  L.  J.  Ch.  111. 

See  alto  Ooits,  2 ;  Oountt  Oou&t,  1,  4  ;  Daxaofb 
d»  4 ;  Di8007BBT|  10 ;  Ei*BonoN  Law,  8 ;  IiiauBAKc>' 
4 — 6  ;  Pbaoticb  ;  Watwobmak* 

SHORTHAND  NOTES.— See  Oom,  85. 

SI^ANDEB:— 

/nntf«n(?o.— In  an  aotion  for  slander  the  etatemeu. 
of  claim  alleged  that  the  defendant  falsely  an  l 
malioionely  pablished  the  following  words  as  to  the 
plaintiff  :—<' Did  he  hare  a  fire  twioeP  "  (meaning 
that  the  plaintiff  had  twioe  set  his  own  premises  on 
fire),  and  "  He*  has  had  two  fires,  and  is  a  dangerou-i 
man  to  hare  on  your  premises"  (meaning  that  th. 
plaintiff  was  likely  to  commit  arson  again). 

Held,  that  the  statement  of  claim  did  not  disclose  a 
good  cauee  of  action. — Jaeoh9  y.  SchmaUat,  a.B.D.  —62 
L.T.  121. 

SOLICITOR  :— 

1.  Aisignment  of  verdtd^^Priority — Garnishee 
order^Ord,  45,  f.  1.— A.,  a  solicitor,  was  the  assignee 
of  a  yerdict  recovered  in  the  Mayor's  Court,  the  deed 
of  assignment  containing  a  coyenant  for  further 
assurance  of  the  amount  of  the  yerdict  or  other  sums 
becoming  payable  to  the  assignor.  The  case  was  tried 
a  second  time,  A.  being  solicitor  for  the  plaintiff,  and 
a  yerdict  was  again  i^yen  for  the  plaintiff.  B.,  a 
judgment  creditor  of  the  assignor,  obtained  a  gar- 
nishee order  attaching  the  amount  reoorered. 

Held,  (1)  that  A.  was  entitled  to  the  benefit  of  the 
assignment  made  before  he  began  to  act  as  solicitor  in 
the  action ;  (2)  that  the  assignment  to  A.  was  entitled 
to  priority  oyer  the  garnishee  order. — Dapii  y. 
Freelhy,  a.B.D.-24  Q.  B.  D.  519. 

9.  Charging  order-^Ptoperty  preMrv$d — Payment 
into  eourt—aolieitarB  Aei,  1860  (23  k  24  Viet.  e. 
127),  $.  28.— The  plaintiffs,  solicitors,  obtained  an 
order  that  the  defendants  should  pay  the  amount 
claimed  into  court  as  a  condition  of  leaye  to  defend 
the  action.  The  plaintiff  afterwards  compromised 
the  action  without  his  solicitor's  knowledge,  and  with- 
out proyision  for  costs. 

Held,  that  the  court  had  Jurisdiction  to  giye  the 
plaintiff's  solicitors  a  charging  order  on  the  money 
paid  into  court.— If ooson  y.  dh$ppard,  a.B.n.  704 — 
84  a  B.  D.  627  ;  69  L.  J.  Q.  B.  286. 

8.  Charging  order — Property  preBerwd'-'Prohaie 
aetum^Truitee  in  hankruptcy-^Solioitore  Act^  1860 
(28  ft  24  Vict.  c.  127),  s.  28.— A  will  and  codicil  were 
propounded  by  the  suryiying  executor.  D.,  the  daughter 
of  the  testator,  denied  only  the  yalidity  of  the  codicil. 
E.,  a  legatee  under  the  oodicU  interyened,  and  pro- 
pounded the  codicil  in  March,  1887.  In  May,  1887, 
E.'s  trustee  in  bankruptcy  obtained  leaye  to  interyene. 
In  Noyember,  1887,  the  court  pronounced  for  the  will 
and  oodicU,  but  reserred  all  questions  aa  to  costs. 
In  December,  1887,  it  was  ordered  that  the  costs  of 
the  bankrupt  should  be  paid  out  of  the  residue,  if  any. 
There  was  no  residue.  In  April,  1889,  an  order  was 
made  giying  E.'s  solicitor  a  charge  in  respect  of  his 
costs  on  £.'s  interest  under  the  codiofl.  The  trustee 
in  bankruptcy  applied  to  set  aside  the  order. 

Held,  that  E.'s  solicitor  was  entitled  to  a  charge) 
only  on  the  balance  remaining  after  the  creditors  had 
been  paid. — Keescn  y.  Luxmoore,  p.d.  &  a.d.— 61 
L.  T.  199. 

8a.  Charging  order — Sale — Coaff — Service  of  order 
— Adveriieement — Fraetiee. — In  an  action  for  the  exe- 
cution of  the  trusts  of  a  settlement,  the  plaintiffs  were 
one  of  the  two  trust eep,  the  tenant  for  life,  and  three 
out  of  the  four  beneficiaries  in  remainder ;  and  the 


other  trustee  was  the  sole  defendant,  the  fourth  bene- 
ficiary not  being  a  party  to  the  aotion.  Judgment 
for  execution  of  the  trusts  being  obtained,  the 
plaintiffs'  solicitors  subsequently  olwined  a  charging 
order  on  the  real  estate  comprised  in  the  settiement  for 
taxed  costs,  with  liberty  to  apply  for  a  sale.  The 
fourth  beneficiary  was  not  a  party  to  this  order.  On 
a  summons  for  a  sale  under  the  liberty  to  apply, 

Held,  that  no  order  for  sale  could  be  made  without 
notice  to  the  fourth  beneficiary,  but  that  substituted 
service  of  eiioh  notice  might  be  giyen  by  means  of 
adyertisement,  and  if  the  fourth  beneficiary  failed  to 
answer  within  the  time  limited  by  such  adrertise- 
ment,  that  then  the  order  for  eale  might  go. — Rowley 
y.  Southwell,  oh.b.  kob.,  j.— 61  L.  T.  805. 

4.  Lien  —  Property  recovered  —  Compromiee  of 
action-^ Notice.-^ An  aotion  haying  been  compromised 
before  trial,  upon  the  terms  that  a  sum  of  £50-,  which 
had  been  paid  into  court  by  the  defendant,  should  be 
paid  to  the  plaintiff  In  discharge  of  all  claims,  W., 
the  plaintiff's  solicitor,  who  had  ceased  to  act  for  him, 
thereupon  gaye  notice  to  the  defendant's  sulicitors  not 
to  part  with  the  money  until  V^.'s  costs  of  the  action 
had  been  paid.  The  defendant's  solicitor  disregarded 
the  notice,  and  paid  the  £50  oyer  to  the  plaintiff. 

Held  (1),  that  the  £50  constituted  the  fruits  of  the 
action,  and  that  W.  was  entitied  to  a  lien  upon  it  for 
his  costs;  (2)  that  the  defendant's  solioitort  were 
liable  to  pay  the  £50,  or  so  much  thereof  as  wotild 
satisfy  tlie  lien,  to  W. ;  (3)  that  the  plaintiff  waa  also 
liable,  but  not  the  defendant,  who  had  receiyed  no 
notice  of  the  lien. — Boee  y.  Buxton,  aH.n.  sn.,  j.  71 — 
42  Ch.  D.  190 ;  58  L.  J.  Ch.  442  ;  60  L.  T.  638. 

5.  London  agents  Half  proflti  —  Iniereet.-^An 
agreement  between  a  country  solicitor  end  a  London 
solicitor  that  the  latter  should  act  as  the  London  agent 
of  the  former,  "  upon  the  usual  agency  terms," 
entities  the  London  agent  to  his  disbursements  out  of 
pocket,  and  to  half  the  "  profit  charges,"  whether  the 
country  solicitor  is  paid  them  by  his  client  or  not,  but 
does  not  entitle  the  London  agent  to  any  share  whateyer 
in  any  other  profit  made  by  the  country  solicitor  out 
of  the  business. 

W.,  a  country  solicitor,  entered  into  an  agreement 
with  L.,  a  London  solicitor,  that  the  latter  should  act 
as  W.'s  London  agent  on  the  usual  agency  terms, 
and  sttbsequentiy  a  further  agreement  was  made  that 
all  the  business  in  connection  with  a  particular  com- 
pany, a  client  of  W.,  and  the  bills  of  costs  in  respect 
of  such  business,  were  to  be  kept  separate  from  the 
other  agency  business  and  bills  of  costs,  and  that  L. 
was  not  to  call  upon  W.  to  pay  him  until  W.  had 
himself  been  paid  by  the  company.  The  company 
hafing  failed  to  pay  for  many  years,  W.,  sued  them 
and  reooyered  payment  of  bis  costs,  with  interest.  L. 
claimed  to  be  entitied  to  a  share  in  this  interest  under 
bis  agreements  with  W. 

Held  (reyersing  the  decision  of  Chitty,  J.),  that, 
upon  the  true  construction  of  the  agreements,  the 
usual  agency  terms  applied  except  so  far  as  expressly 
varied,  and  that,  in  the  absence  of  any  express  stipu- 
lation as  to  interest,  L.'s  claim  to  share  in  it  could 
not  be  sustained.—  Ward  y.  Lawion;  Laweon  y.  Ward, 
a  A.  300—43  Ch.  D.  858 ;  59  L.  J.  Ch.  323;  62  L.  T. 
158. 

6.  .fiemutterafioA—  Bankruptcy  —  Bankruptcy  Adf 
1883  (46  k  47  Viet.  e.  52),  s$.  72,  nSankruptoy 
Bulee,  1886,  rr.  305,  306.— Where  a  solicitor  is 
appointed  trustee  in  a  bankruptcy,  his  remuneration 
must  be  in  the  nature  of  a  commission  or  percentage, 
aud  the  creditors  haye  no  power  to  pass  a  resolution 
directing  that  the  remuneration  of  such  trustee  shall 
be  his  proper  professional  charges  as  a  solicitor  for 
work  done  and  expenses  incurred  by  him  in  or  about 
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the  baakruptoj  proceedings. — Ex  parte  Board  of 
Trade,  In  re  Wayman,  a  b,d.,  bxot.  95—59  L.  J.  Q.  B. 
28 ;  61  L.  T.  644. 

7.  Bemuneration^LeoH — Ooruideration — Premium 
'■^Beni-^Semuneraiian  Order,  1882,  eehedule  IL^ 
Where  a  lease  fa  granted  partly  in  oonslderation  of  a 
premiam  and  partly  in  oonaideration  of  a  rent,  the 
floUeitor  is  entiUed  to  reoei?e  remuneration  on  a  soale 
ealonlated  npon  both  the  premfnm  and  the  rent.— /n 
re  Boheon,  oh.d.  nob.»  j.  656. 

8.  Remuneration  —  Mortgage  —  8olicUor*mortgagee 
^^  Profit  ooiti, — A  mortgagee  who  acts  In  person  as  a 
aolicitor  in  realizing  his  secarlty  cannot  recover 
profit  costs  from  the  mortgagor,  bat  only  costs  oat  o( 
pocket. 

Sclater  ▼.  CoWim,  6  W.  R.  744,  approved.— ^a? 
parte  Liehorieh,  In  re  Walliej  o.a.  482—25  Q.  B.  D. 
176  ;  62  L.  T.  694. 

9.  EemunenAion — MortgageSolidtor-mortgagee^ 
Profit  eoits* — A  solicitor  cannot  charge  his  client  with 
profit  costs  for  the  preparation  of  a  mortgage  from  the 
dient  to  himself.-*7n  re  Roherti,  oh.d.  kat,  j.  226— 
43  Ch.  D.  62 ;  59  L.  J.  Oh.  25. 

10.  Bemuneraiion-^Sdieiior  acting  for  mortgagor 
and  mortgagee^Agreemeni  me  to  coete  of  both  parties — 
Be/erenee  to  taming  matter, — A  solicitor  was  instructed 
by  a  letter  signed  by  8.  to  borrow  £300  for  him  upon 
Certain  spedfled  security,  and  8.  thereby  undertook 
to  pay  "  your  coats  (which  I  agree  at  £20,  ezdusi? e 
of  money  out  of  pocket)  .  •  •  to  be  incurred 
in  .  •  •  doing  what  is  necessary  for  the  purpose 
of  carrying  out  these  instructions."  The  solicitor, 
who  ae^  in  the  matter  for  the  mortgagee  as  well  as 
the  mortgagor,  procured  the  advance,  and  retained 
£20  for  his  costs  of  both  parties.  8.  having  sub- 
sequently applied  that  the  solicitor  might  be 
ordered  to  deliver  a  bill  of  his  fees,  charges,  and 
disbursements,  and  that  it  might  be  referred  to  taxa- 
tion, 

Held  (affirming  the  dedsion  of  North,  J.),  that, 
though  the  remuneration  agreed  upon  indaded 
matters  in  respect  of  which  the  solidtor  was  not 
engaged  as  solidtor  for  8.  (induding  as  it  did  the 
mortgagee's  costs),  yet  as  the  solidtor  was  engaged 
by  8.  to  do  baainess  for  him  as  a  solidtor,  8.  was 
thereby  constituted  a  "client"  of  the  solicitor 
within  the  meaning  of  section  1,  sub-section  (3),  of 
the  Solidtors*  Bemuneration  Act,  1881 ,  and  within 
the  meaning  of  that  Act  generally,  and  the 
letter  amounted  to  an  agreement  within  section  8  of 
the  Act 

Hdd,  also,  that,  in  the  absence  of  any  evidence  im- 
peaching the  agreement  as  unfair  or  unreasonable,  the 
court  ought  not  to  refer  it  to  the  taxing  master  under 
section  8,  sub- section  (4),  to  deal  with  it  in  exercise 
of  the  powers  thereby  given. — In  re  Palmer,  o.a.  673 
—62  L.  T.  778. 

11.  Bemuneration  —  Vendor  and  nurchaeer  — 
Abortive  eale^CotU'^  Bemuneration  Order ^  Beheduie 
L,  Pari  /.,  r.  2;  Schedule  iJ.— Solicitors  are  not 
bound  to  wait  to  be  paid  for  their  services  in  respect 
of  an  abortive  sale  when  it  is  unlikdy  that  the  pro- 
perty will  be  again  put  up  for  sale  for  some  years, 
and  are  entitled  to  have  their  costs  taxed  under  rale 
2  (c)  of  the  General  Order  under  the  Solicitors'  Be- 
muneration Act,  1881. — In  re  Smith,  Piment,  dt  Oo,, 
OH.D.  OHi.,  1.  685 — 44  Oh.  D.  803. 

12.  Striking  eolicitor  off  roUe—Appeal,— An  appeal 
will  lie  to  the  Oourt  of  Appeal  against  an  order  of 
the  court  striking  a  solicitor  off  the  rolls  undet 
section  32  of  the  Solidtors  Act,  1843.— /n  re  Eedt , 
Ex  parte  Davey,  o.a.  683—25  Q.  B.  D.  228;  5p 
li.  J.  Q.  B.  376. 


13.  Striking  off  roUa-- Application  by  third  perm 
— Solicitors  Act,  1888  (51  ft  52  Vid,  c.  65),  «.  ll, 
15— -RuZm,  Part  L,  r.  1 ;  Part  F7.,  r.  3 ;  Furm  F.^ 
An  application  under  section  13  of  the  Sulidton  Aet, 
1888,  to  strike  the  name  of  a  solicitor  off  the  rdb 
may  be  made  by  a  peraon  who  has  not  employed  tha 
solidtor  in  a  professional  capadty. 

Dedtionof  the  Queen's  Bench  DivliloD  (38  W.  S^ 
507)  affirmed.  ^  Bx  parte  OMal  Beorieer,  h  n 
Sankey,  o.a.  533—25  Q.  B.  D.  17. 

See  also  AnMiNiSTKATioir,  10;  Bankruptct.  i6; 
OosTS,   5,  12,   13,  19 — 27;   Couhtt  Court,  9;  Da. 

OOVBRT,    8 ;      LllCITATIQWS,     SfATOTB     07.     \i  \    L-iCil 
OOVBRNMBNT,  10  ;    HoRTOAOB.  5  ;   NBOLIOIirCI.  2. 

8PE0IFI0  PERFOBMANOB  :— 

Lease — Breach  of  coeenani — Aeeeptanei  ef  rait- 
Conveyancing  Act,  1881  (44  ft  45  Fief.  c.  41).  1. 14.- 
A.  was  in  possession  of  land  under  an  agroament  (or 
a  lease  to  be  granted  when  he  shodd  hare  fnliilM 
certain  conditions  as  to  building,  bat  it  wsi  tha 
intention  of  the  parties  that  the  agreement  ihoold  bo 
treated  as  a  lease.  The  oondttions  were  not  fnUUM 
by  the  appointed  time,  but  the  landlord  sfterwudi 
demanded  and  received  rent. 

Held,  that  A.  was  entitled  to  specific  perfonninet 
of  the  agreement  for  a  lease. — Strong  ?.  S\;ri»fr, 
OK.D.  txML.,  J.— 61  L.  T.  470. 

See  also  Oompamt,  89  ;  Oomtraot,  1,  3 ;  Dnodmr, 
2 ;  Partitbrship,  1 ;  Vbwdob  awd  PoacEissR,  9. 

8PE0IFIOATION.--«ee  Patutt. 

STAMP  I- 

1.  Oonveyance^Sale  of  goodwiU^kdit^mmidf 
Stamp  Act,  1870  (33  ft  34  Tice.  c  27),  i.  70.-An 
agreement  to  sell  a  business  and  the  goodwill  thsnof, 
on  certdn  conditions  preoeden,t  being  foifllled,  ii  wA 
chargeable,  under  section  70  of  the  Stamp  Act,  1870, 
as  a  ••  conveyance  or  transfer  on  sale,'*  with  la « 
valorem  duty  for  the  goodwill  (see  52  ft  53  Vioi  •• 
7,  s.  18).— /nZantf  Bevenue  Oommiseietur^i.  ^•§**: 
Inland  Bevenue  Oommissioners  v.  Lewis,  &a*  '^ 
23  Q.  B.  D.  579  ;  61  L.  T.  882. 

2.  SeUlement^Variation  of  invettmnU-M^ 
Ad  valorem  siamp^Stamp  Act,  1870  (33  ft  34  F«t «. 
97),  scAedufe.— A  marriage  settlemeot  was  exacatad 
whereby  certain  stocks  and  other  property  vm 
setiaed.  The  interest  which  the  settlor  ^  ^^ 
various  stocks  and  property  was  contiDgen^tsd  tM 
inyestments  representing  the  property  oompHw  n 
such  settlement  could  be  Taried  by  the  tmitaei « 
pleasure. 

Held,  that  the  instrumenl  was  a  «  setttswi*  "  of  ■ 
'« certain  and  definite  amount  of  «toek"wlttb  tk* 
meaning  of  the  word  **  settiement "  in  the  «Mak » 
*hA  a4>««»«k  Am*  iflvA  m^A  'm»^w,tmiJi  ktk  Im  •ftsmoed  vw 


the  Stamp  Act,  1870,  and  required  to  be  i*>^!? 
an  ad  valorem  stamp  of  five  shillings  for  srofjsiw, 
in  addition  to  the  ordinary  stamp  of  tsn  sbilliBfi  mi 
deed.  —  Onslour  v.  Inland  Bevenue  O^^'^^'^STti 
a.B.D.  445—24  Q.  B.  D.  684 ;  69  L.  J.  ft  «•  » ' " 
Ii.  T.  461. 

3.  SetOement^Voluntary  sMemeidr^'^^ 
Inland  Bevenue  Aet,  1881  (44  ft  45  c  H),  ^^ 
Qustome  and  Inland  Bevenue  Ad,  1889  (5S  « 5S  riA 
c  7),  s.  11  (2).— Section  11  of  tiie  Oustonw •■«fTj 
Bevenue  Act,  1889,  is  retrospective,  sod  the^" 
section  38  (2)  of  the  Onstoms  and  laUnd  B^'^l  J? 
1881,  are  to  be  construed  as  if  the  wordi  ^^*^L 
of  the  later  Act  were  therein  incorporated ;  iv^ 
construction  is  to  be  appUed  even  if  an  Wor«i^ 
recover  an  account  stomp  duty  under  the  ^^^^^'^^ 
was  filed,  and  all  the  pleadings  dossd  ^»^,^!^, 
of  the  passing  of  the  later  Act— il««PfWV'*rJtf 
Theobald,  <i.b.d.  627— 24  Q.  B.  D.  657;  «« I'-  ^'  "^ 
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STRKST- — See  LuoTAnoani,  8i:AirR  of,  9;  Local 
GuiMjjam;  3,  7,  12—16;  Mbsopdus  Mjauennanr 
Acn»  ^ 

TAXATIOIT.— 3ee  Oom^  19—17:  SMnor.  1,  t; 

TEKAXCT  for  UFB— See  Aimranrunoif,  3 ;  Ixfjuvt. 
4  ;  Lakbo  Clacob  ODxaouikAXi.x  Act,  9 ;  SsRunar^ 
11 — IS  ;  TuDom  asa  PcBCKisn,  14»  15;  Wiu,  29, 


TKKAKCfT  from  YEAR  to  TEAR.— ^^ec  Laxikiosd  axs 
TnEAJn;,  9. 

TENAHCT  in  COMMON.— See   Bahub,  S  ;  nrouxD 
AXD  Wm.  10 ;  Pakdcmuhif,  3  ;  Wiu.  19,  27. 

TENAKCY  in  TAIL.— See  Ooptbold,  S  ;  LmrAnom, 
Statittb  of,  7. 

TENDBB.— See  BAxnupror.  3  ;  Oanada,  Law  op,  S  ; 
OoesB.  S8 ;  InuBAiioa,  1 ;  Mouqaob,  6,  32ft. 

THEATRE— Sae  Got»aiit.  S. 

THBLLUSSON  ACJT.— Sm  Scotlahd,  Law  of,  4. 

THIRD  PARTY.— See  CooTa,  27,39;  Duooybet,  12; 
EftVOPFKi^  1 ;  PBAcnci,  12,  26|  27. 

TIMBER.— See  SnrLBMniT,  16. 

TITLE. — See  Vscdok  amd  PuBcoAaBB,  3,  4.  11—16. 

TOWING.— See  Shipping,  30—32. 

TOWN  CLERK.— See  DucoyBBT,  8;   Local   OoyBBM- 

MBZfTy    10. 

TRADE.MARE:-- 

1.  Infringement^Betiifioation  of  rtgitier^Bwdm 
<*f  proof— Tradi-Marki  Act,  1875  (38  ft  89  Vict.  e. 
91),  a.  10.— The  plalnliib  saed  to  roBtnin  the  infringe- 
ment of  a  trade-mark,  registered  in  1878,  in  reapeot 
of  goods  sold  by  their  predeoessora  sinoe  1864.  The 
defendants  moted  to  expunge  the  trade-mark  from  the 
legiater  on  the  ground  that  at  the  time  of  the  regia- 
tration  the  words  forming  the  trade-mark  had  beoome 
the  ordinary  name  of  the  goods. 

Held,  that  the  burden  of  proof  was  on  the  defend- 
ants.— Edgington  ▼.  Edgingtonf  ou.d.  bat,  i. — 61 
L.  T.  623. 

2.  In fTingemmi--^ Rectification  of  regittef'^  Wrii- 
Service  out  of  the  juriedietion^— Patents,  Deeigns^  and 
Trade- Marke  Act^  1888  (46  &  47  Viet.  c.  67),  m.  90, 
107,  111,  117— Orcf.  11,  rr.  1  (r),  2.— The  fact  that  a 
motion  on  behalf  of  the  plaiotiffs  to  rectify  the  regiftor 
by  striking  out  the  defendants'  trade  .mark  is  pending 
is  not  materinl  in  considering  the  balance  of  oon- 
f  enience  to  the  parties. 

In  an  action  to  restrain  infringement  of  the  plain- 
tiffs* trade-marks,  the  defendants  being  a  company 
haying  their  principal  place  of  business  in  Belfast,  and 
supplying  customers,  but  haying  no  agents  in  England, 
an  order  made  ea  parte^  giving  leaye  to  serye  the  writ 
out  of  the  jurisdiction,  was  discharged. — Kinahan  y. 
Kinahan,  ch.d.  bbk.,  j.  655— -62  L.  T.  716. 

8.  Infringement  "—JRegistered  owner —^  Agency  — 
Right  to  it«e— Ff acttee.— R.  had  bought  from  Held- 
sleek  k  Co.y  who  were  the  registered  proprietors  of 
two  trade-marks  in  champagne,  the  exolusiye  right 
to  sell  Heidsieek's  champagne  in  England. 

Held,  that  R.  had  no  right  of  action  to  preyent 
the  infringement  of  Heidsieck's  trade*marks.— 
RichardB  y.  Butcher,  ch.d.  bat,  /.— 62  L.  T.  867. 

4»  Infringement — lUgietrcUion  for  one  dose  of 
good9^U$e  for  another  cia$$^Fatent$,  Deeigne,  and 


TVwde- jr«Hb  Ad,  1883  (44  A  47  rSeC  c;  I^X  «.  tt, 
€5,  70»  77.— tWttcliiiof  (acllwitekifMpMr\Me»«l 
m  uaue  maiB  ngwiMW  mraet  vM  naeMnai  iMUgws 
aad  TMd^lbritB  A<A,  1883»  li  H«i»sd  to  «h«  Mit^« 
lap  ^Ms  oC  goods  in  twfM.  of  wIMi  Hm  tftit  mnk 
waa  iegis(bBi^««^a€f€  y.  Omb^  OttvB^  imil>  4*  4W~ 
44€b«I>.193;  59  U  i.  €b«  3«; ;  «t  U  T.  633. 

2Vw4a.ir«Hb  Ad,  1876  (38  ft  39  IVd  0.91).  e.  10— 
i\itaiCi,  IkBifm%,mmd  Tr^iie^MeaH^  Ad,  1883(46  ft 4T 
FmC  c  67)»  a.  64  (8).— E«  opened  shops  in  Lendoii  and 
other  English  towns  for  sale  of  wines  aad  eptHts  hiy 
the  es»k,  botUe,  or  ^aaa*  Bef^te  1875  fi.  need  Um 
wmd  **  Bodega**  aa  a  tnMl«*inark»  and  he  ngistored 
it  in  1876.  Saoh  of  hie  plaoca  of  b«niAeat  wm  kttowtt 
aa  ««The  Bodega***  In  1881  he  aold  hlabuiittees, 
goodwiUt  and  trade^OMik  to  ttM  plainttS  oompattyi 
whMi  oontiniied  to  naa  the  aaiki  and  waa 
regiatned  in  1883  aa  pioprietMa  of  it  The  company 
opened  a  ahop  at  Dublin  and  oaUed  it  a  **Bed^|a«** 
all  rights  in  leapsot  of  whioh  were  atterwaida 
aaslgned  to  D«,  with  the  aaolueiya  light  to  use  the 
tmde-nark  in  Ireland.  In  1888  the  deC^ttdattt 
opened  a  ahop  at  BeUtot  and  oalled  it  **The  Boaega 
Wine  Vanlta.**  Enept  in  thiee  oaaea»  unknown  to 
the  plaintiffs,  no  *<  Bodegaa  **  other  than  those  of  the 
oompany,  and  of  E«  and  B.,  had  been  opened* 

Held,  (1)  that  the  mark  waa  a  special  and  diatino* 
Uye  trade-mark;  (2)  that  the  defendant  mutt  be 
restrained  by  injnnotion  fMm  naing  ** Bodega*'  aa 
either  a  trade- mark  or  a  tiede  name*— Sodifo  0»%  y« 
OiMiie,  y.c  (Ir.)— 23  Im  B.  Ir.  371. 

6.  A<e(/>lcafCon  of  rtgider  ^  Fofttgn  moHb  — 
Palenff,  Dtaignt,  tmd  Trade.Mark$  Ad,  1888  (46  A 
47  Vid.  0.  57),  s,  103.— In  1884  Y.  regiatoied  aa  a 
trade-mark  for  fermented  liquon  a  label  inoliiding 
tke  word  "Monobrut,**  The  mark  had  been  pre* 
yiously  registered  in  Franoe.  In  1888  Y«  trana* 
ferred  the  mark  to  L.,  who  adyertised  *'Monobrut^ 
champagne*  B.,  who  had  had  tinoe  1883  the  aole 
right  to  sell  in  England  chnrnpagne  bearing  the 
trade-marks  '^Monopole*'  and  **  Dtj  Monopdei** 
applied  to  expunge  the  "  Monobrut "  mark. 

Held,  that  the  trade->mark  must  be  remoyed  from 
the  register.— /n  re  Vignier,  ch.d.  xay,  »•— 61  U  T» 
495. 

7.  Redifleation  of  regieter-' MUtahi-^PatwiB, 
De$ign$,  and  Trade^Marki  Ad,  1888  (46  ft  47  Fiel. 
c  57),  «.  90.— Where  trade-marki  belonging  to  A. 
were  registered  by  mistoke  in  B.'s  name»  the  court 
ordered  B.*s  name  to  be  expunged,  but  refused  to 
rectify  the  register  by  inserting  A.'s  oame.  —  Sw 
parte  King^ford,  ch.d.  bat,  ^— 61  L.  T.  496. 

8.  Redification  of  regider^Old  mark^Duign-^ 
Patents,  Deeigne,  and  l^rade^  Marks  Ad,  1888  (46  ft 
47  Vid.  c.  57),  «.  90.— A  word  whioh  has  been  regis- 
tered as  an  old  trade-mark,  and  has  remained  on  the 
register  for  fire  years  without  opposition,  will  be  ra* 
moyed  from  the  register  on  proof  that  bifore  ita 
registration  it  waa  not  used  as  a  trade-marki  but  to 
specify  a  partioular  pattern  or  design.— /n  re  ifar- 
rison's  Trade^Markf  oh.d.  xmjl,,  i.— 42  Ota.  D.  691 ; 
50  L.  J.  Oh.  22. 

8a.  Reetifteation  of  register-^Old  mark^Dsiign,'^ 
M.  ft  Oo.,  in  January,  1884,  registered  aa  a  trade- 
mark the  word  "  Albion,"  whioh  they  bad  used  ilooe 
1878,  and  it  remained  on  the  register  6fe  years.  On 
motion  by  W.  ft  Oo.,  the  court  directed  that  the 
mark  be  expunged  from  the  register,  it  eppearlng 
that  prior  to  the  Idth  of  August,  1875,  M.  ft  Ou*  had 
used  the  mark,  not  as  a  trade-mark,  but  as  deilgita* 
ting  the  pattern  or  design  of  goods  maoufacturid  by 
them.— /n  re  McGregor  A  Oo/$  Trade-Mark,  om*9i 
BIX.,  I.— 61  L.  T.  484. 
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9.  Bedifieation  of  regUUr--"  Peraon  aggrieved  "— 
Paimti,  DeaigtiB,  and  Trade-Mark^  Act^  1883  (46  <e 
47  rtcl.  e.  67),  a.  64,  90.— In  1885  Neetor  Gianooli 
regiatered  as  a  trade-mark  the  words  **  GianaoU's 
Cigarettes  "  Id  ordinary  oapital  letters,  the  mark  not 
haying  been  tued  before  1885.  In  1889  G.  sued  A. 
for  selling  cigarettea  in  boxes  labelled  '*  N.  Gianulis." 
The  registered  trade-mark  was  referred  to  in  the 
statement  of  claim,  but  no  relief  was  asked  fn  respect 
of  its  infringement.  A.  applied  for  the  removal  of 
the  mark  from  the  register. 

Held,  that  the  mark  had  been  wfongfally  regis- 
tered, and  must  be  removed  from  the  register  without 
waiting  for  the  trial  of  the  aotlon.^/n  re  Oianacli, 
CB.D.  HOB.,  7.-58  L.  J.  Ob.  782. 

98.  Rectifieaiion  of  register — Propritttjr — Name. — 
The  soIa  oonnignee  in  Eogland  of  the  wines  grown  at 
the  Tioeyards  in  South  Australia  kuown  as  the 
Auldaua  vineyards,  registered  in  his  own  name  the 
word  "Auldana"  as  a  trade-murk  in  respect  of 
wines,  intending  to  use  the  registration  solely  in  pro- 
tection of  the  wines  coming  from  the  Auldana  vineyards 
during  the  oontinnanoe  of  the  agreement  oonatituting 
him  consignee.  He  subsequently  went  into  liquida- 
tion, and  the  trustee  in  the  liquidation  sold  and 
assigned  his  business  and  the  trade-mark  to  the 
Australian  Wine  Go.  (limited),  who  procured  them- 
selves to  be  registered  as  the  subsequent  proprietors 
of  the  trade-mark.  On  motion  by  the  owners  for  the 
time  being  of  the  Auldaua  vineyards, 

iJeld,  that  the  trade-mark  bad  originally  been 
rfgbtfnlly  registered  for  the  protection  of  the  owners 
of  the  vineyards,  and  that  the  register  must  be 
rectified  by  removing  therefrom  the  name  of  the 
Australian  Wine  Oo.  (Limited)  and  inserting  instead 
the  names  of  the  owners  of  the  vineyards  as  pro- 
prietors.—in  re  Australian  Wine  Co,^  CH.n.  chi.,  j. — 
61  L.  T.  427. 

10.  Begistraiion'^  Disclaimers^  Deceptive  mark — 
Patents,  Designs,  and  Trade-Marks  Aci,  1883  (46  & 
47  Vid.  c  57),  M.  73,  74.— An  application  to  regin- 
ter  a  trade- mark,  consisting  of  a  heart  having 
within  it  ^'No.  176,"  with  the  words  ^'Goodall's 
Oream«WoTe  Parchment  Bank"  above  it,  and  the 
words  "Note  Ptper:  Oharles  Goodall  ft  Son,  Lon- 
don," below  it,  the  whole  being  enclosed  in  a  rect- 
angle, was  refused,  on  the  ground  that  there  was 
already  on  the  register  a  trade-mark  consisting  of  the 
words  '*  Pirie's  Parchment  Bank,"  and  that  there  was 
such  resemblance  between  them  as  was  calculated  to 
deceive. 

A  disclsimer  of  any  right  to  the  exclusive  use  of  a 
common  particular,  under  section  74  (S)  of  the 
Patents,  Designs,  end  Trade-Marks  Act,  1883,  must 
be  made  in  the  application  to  register  the  trade- 
mark containing  the  common  particular.  —  In  re 
QoodalVs  Trade-Mark^  ch.d.  nob.,  j.  189—42  Ob.  D. 
566. 

11.  Begistratiort — Fancy  word — Distinctive  mark — 
Putenttt  Designs,  and  Trade-Marks  Ad,  1883  (46  ft 
47  Vict.  c.  5'i),  ss.  64  (1),  (c),  (2),  74,(1),  (b).  (2), 
(3),  90.— The  word  ••distinctive"  in  section  74  (1), 
(b).  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  means  primd  facie  distinctive,  and  any  word 
which,  though  primd  facie  distinctive,  is,  in  fact, 
common  to  the  trade,  must  be  disclaimed  when  regis- 
tered as  part  of  a  combination. 

The  words '' common  to  the  trade  "  in  section  74 
(1),  (o),  are  equivalent  to  "open  to  the  trade." — 
Burland  ▼.  Broxhurn  Oil  Co.,  oh.d.  ohl,  j.  89->-42 
Ob.  D.  89;  68  L.  J.  Oh.  816;  61  L.  T.  618. 

12.  Begistration — Fancy  word— Invented  loord — 
Patents,  Deeigr.s,  and  Tr^dt- Marks  Acf,  1888  (51  ft 
52  Vid.  c.  50),  «.  10  (i;.— Thi  word  "  Sstinine/'  when 


applied  to  starch  and  other  articles  whidi  give  i 
glossy  surface,  is  descriptive  of  the  eifeot  prodoadl^ 
such  articles,  and  is  not  capable  of  registration  ■  i 
trade-mark  under  section  10  (1)  cf  the  Patesti, 
Designs,  and  Trade-Marks  Act,  1888. 

Semble,  the  word  "  Satlnine,"  being  formed  Iron  i 
well-known  word  by  the  addition  of  a  tezmisatioB 
well  known  in  many  other  words,  is  not  an  *<  invested 
word"  within  section  10  (1)  of  the  Aot-Js  r« 
Meyerstein*s  Trade^Mark,  C!i.D.  sat,  i,  440-43 
Oh.  D.  604 ;  59  L.  J.  Oh.  401 ;  62  L.  T.  526. 

13.  Begistration — Fancy  word-^Paients,  Desiynt, 
and  Trade-Marks  Ad,  1883  (46  ft  47  Vid.  c,  57),  i 
64— Parents,  Designs,  and  Trade-Marks  Ad,  \m 
(51  ft  52  Vid.  c.  50),  s.  10.— In  1887  Rappaed  for 
the  registration  of  the  word  ''Oomoo"  ass  tiide- 
mark  for  wines  and  spirits.  The  applieatioa  vh 
opposed  by  P.,  the  registered  owner  of  a  trade-mitk 
for  wines,  consisting  of  the  word  "emn,"  and  tti 
representation  of  a  bird. 

Held,  (1)  that  section  10  of  the  Patents,  DeiigDi, 
and  Trade-Marks  Act,  1886,  is  not  retroipsetiis; 
(2)  that  there  was  no  similarity  calculated  to  dsoeive^ 
and  B.  was  entitled  to  register  his  mark.— /» fv  Bm* 
goyne,  oh.i>.  ohi.,  j.— 61  L.  T.  89. 

14.  Begistration-^Words  calculated  to  deouM^ 
'*  Fruit  SaW^—Patents,  dtc.  Ad,  1889  (46  ft  47 
Vid.  c,  57),  s,  73.— The  OomptroUer  has  adiacretloB 
under  the  Patents,  ftc,  Act,  1883,  to  register  a  trade- 
mark or  not,  and  he  ought  to  refose  regiatntioB 
where  deception  may  result. 

The  respondent  applied  to  register  the  woidi 
« Dunn's  Fruit  Salt  Baking  Powdtr"  as  s  trade- 
mark for  baking  powder.  The  appellant,  wlw  had 
for  many  years  used  the  words  "Fruit  Salt"  ai ha 
trade-mark  for  a  powder  used  in  an  efferveedBg 
drink,  opposed  the  application. 

Held  (Lord  Halsbury,  O.,  and  Lord  Morris  din 
senting),  that  upon  the  CTidenoe  the  proposed  itfdi 
were,  as  a  matter  of  fact,  oalcnlated  to  deoeive  the 
public,  and  that  the  trade- mark  ought  not  to  be 
registered. 

Decision  of  the  Oourt  of  Appeal  (41Gh.D.47l) 
reversed,  and  the  decision  of  Kay,  J.,  restond.-" 
Eno  ▼.  Dunn,  h.l. — 15  App.  Oas.  252. 

See  also  MsROHAirDieB  Mask,  1,  2. 

TBADE  NAME:— 

1.  Injundion — InfringemenJ^SimMfi^l  o/Mmt* 
—  The  plaintiffs  had  for  many  years  carried  os  the 
buainess  of  steel  plate  manufactnren  at  Sheffleld 
under  the  corporate  name  of  **  Thomas  Toitoa  k 
2S0DS  (Limited),"  and  that  name  had  obtsined  e 
prestige  in  the  trade.  The  defendant  hsd  slio  for 
mauj  years  carried  on  at  Sheffield  a  suuUar  buiiM 
under  ttie  name  of  *'  John  Tcrton  ft  Od."  In  1^ 
the  defendant  took  two  of  his  sons  into  partsfiibip 
with  biro,  and  they  adopted  the  name  of  **'oha 
Turton  ft  Sons"  as  their  firm  name.  The  plaiatifi 
sought  to  have  the  defendants  and  bis  eons  reetnised 
from  carrying  on  business  under  the  name  of  *' Jofaa 
Turton  ft  Sons,"  or  any  other  name  so  doeelj  R* 
Eombliug  the  name  of  the  plaintiffs  as  to  be  eelen- 
Ittted  to  deceive.  The  eyidence  showed  that  the 
defendants  bad  done  notbing-^^part  ttom  the  edop- 
tion  of  the  name  of  "John  Turton  ft  Sou  "—to 
represent  their  goods  or  the  bnslnesf  canied  tm^ 
them  as  being  the  same  as,  or  in  any  way  eonnected 
with,  the  goods  or  business  of  the  plaintiSe;  bot 
there  was  evidence  that,  ovring  to  the  cimilari^a 
the  names  of  the  two  firms,  letten  intended  for  the 
plaintiffs  bad  been  sent  to  the  defendants. 

Held,  that  the  plaintiffs  were  not  entitled  to  an  b* 
Junction. 


2V0ib  Uniim. 
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BtndtihM  v.  MotOagme.  80  W.  B.  168,  17  Oh.  D. 
688,  diwnmi^d. 

Beoidim  of  Kortb,  J.,  tewnteOL^Turtm  ▼,  2Wlol^ 
CLJL.  28—18  Gh.  D.  188;  58  L.  J.  Ob.  677. 

S.  InfwiMom  —  Infringemeni — Onmpany —  fi^gu  - 
trathn^O^mpttMinAd,  1862  (25  k  26  Ftict.  c.  89), «.  20. 
— The  plaintiiE  company  oarried  on  an  oM-ettabliahed 
IniMiiMB  of  waxwork  ezbibiton.  The  defendant,  Lonie 
Joseph  Kenny  Taaeand,  formed  a  company  nnder  the 
sane  of  Lovia  Taaaand  (Limited)  to  carry  on  a 
aimilar  bnaineat  within  a  fhort  distance  of  the  plain- 
tjili*  ezhibitioB.  Apart  from  the  proposed  adoption 
of  the  naoM  Lonia  Taaaand  (Limited),  there  was  no 
evidenee  of  intentum  on  the  pait  of  the  defendant  or 
the  intended  new  company  to  deceive  the  pnblic,  and 
the  prospeotna  of  the  new  company  stated  that  they 
bad  no  oonneotlon  with  the  plaintiil«.  The  defendant 
had  never  carried  on  any  aimilar  bosinees  on  his  own 
"  Mooonnt.  Hia  only  interest  in  the  new  company  was 
that  he  was  a  large  shareholder,  and  held  a  salaried 
pout  as  manager  and  wax  modeller. 

Held,  that  the  name  of  the  new  company  so  closely 
resembled  that  of  the  old  company  as  to  be  calculated 
to  deceive,  and  that  an  injunction  must  be  granted 
to  rf strain  the  defendant  from  registering  a  oompany 
under  that  name.— ThmuucI  y.  Tu$9audf  ch.i>.  sti.,  J. 
503—62  L.  T.  638. 

See    alao    Txadi-IIabx,    6;    Vbkdoe    and    Pub* 

CHASBB,  5. 

TBADE  UNION.— See  Fabhdlt  Soairr,  1,  8. 
TBAMWAY.— See  Local  Gotbbmmxkt,  16. 

TBE8PASS:— 

MUchiemmi  antmoJ^- Elephant — Injury'^ Liahiliiy 
of  owntr, — ^^he  plaintiff  was  present  at  a  public 
performance  given  by  the  defondants,  when  an 
elephant  which  was  being  exhibited  by  them  attacked 
and  injured  him.  The  Jury  found  that  the  elephant 
in  question  was  not  an  animal  dangerous  to  man, 
and  that  the  plaintiff  did  not  bring  the  attack  upon 
himself. 

Held,  that  the  defendants  were  liable,  as  elephants 
belonged  to  the  class  of  animals  dangerous  to  man, 
and  a  person  who  kept  an  animal  of  that  class  was 
liable  for  injury  done  by  it. — Filhum  ▼•  Ptofitf% 
Palace  and  Aquarium  Co,^  o.a.  706 — 25  Q.  B.  D. 
258. 

See  also  Obhoval  Law,  9 ;  Daxaobs,  5. 

TRIAL. — See  Lands  Clavsbs   Oonsoudation   Act,  4 ; 
Nrw  Tbial  ;  Pbaotiob,  26. 

TRUOK  AOT&— See  liABTSB  and  Sbbvant,  9. 

TRUSTEE  :— 

1.  AppointmenP^New  truitee^Separaie  UruiU — 
TruBUe  Ad,  1850  (13  &  14  Viet.  e.  60),  «.  32— 
Conveyancing  Act^  1881  (44  ft  45  Viet,  c  89),  e.  6 
(1).— Under  section  32  of  the  Trustee  Aot,  1850,  the 
court  will  appoint  separate  trustees  for  a  part  of  a 
trust  property  which  is  held  on  distinct  trusts. 

One  of  two  trustees  under  a  will  died,  and  the 
other  abfoonded  with  the  residuary  trust  funds.  The 
only  fund  forthcoming  was  a  sum  in  Indian  8}  per 
Oent.  Stock,  which  was  subject  to  distinct  trusts 
under  the  will. 

Held,  (hat  it  was  expedient  to  appoint  separate 
trustees.— In  re  A8ton*a  Trueti,  m.b.  (Ir.)— 26  L.  B. 
tr.  96. 

2.  Appoiniment — New  trustee — StUlemeni^-Ihnee 
of  power. '-^'Vik^  donee  of  a  power  of  appointing  new 
tmsteee  oannot  appoint  himself. 

By  a  marriage  settlement  property  of  the  wife  waa 
settled  on  trusts  in  favour  of  the  wife,  her  children, 
^p^polntees,  and  next  of  kin,  and  if  any  trustee  shoald 


die  or  go  to  reside  abroad,  or  desire  to  retite  from,  or 
refuse,  or  become  Incapable,  to  act  in,  the  trusts,  the 
hnsband  and  wife,  or  the  anrvivor  of  them,  and,  after 
the  death  of  the  survivor,  the  continuing  trasteea  or 
trustee^  or,  in  default  of  a  continuing  trustee,  the 
retiring  or  refusing  trustees  or  trustee,  or  the  eX6on» 
tors  or  administrator  of  the  last  acting  trustee,  were 
empowered  to  appoint  any  **  other  "  penon  or  persons 
in  the  place  of  the  troatee  or  trustees  so  dying,  or 
going  to  reside  abroad,  or  desiring  to  retire,  or  refusing, 
or  becoming  inoapable,  to  act  The  husband  and 
wife  appointed  the  husband  and  A.  trustees  in  the 
place  of  retiring  trnateea. 

Held,  tliat  the  appointment  of  the  hasband  was  in* 
valid.— S^eoti  v.  ffvans,  <n.D.  kat,^ .^42  Oh,  D.  522 ; 
61  L.  T.  500. 

8.  AppoMmmt^Ntw  frtisfos—  VetUng  order^ 
Originating  snmmofis— rrusCM  ^eC,  1850  (18  4  14 
Vict,  c  50)  ft.  35,  iS-^fidieaiure  Aet,  1875  (38  ft  39 
VkL  e.  77),  s.  17— Ortf.  55,  r .  18a.— An  order  appoint- 
ing new  trustees,  made  on  motion  in  proceedings  in- 
stituted by  way  of  an  originating  summons,  may  also 
▼est  in  the  trustees  a  right  to  call  for  the  transfer  of 
stock  under  section  35  of  the  Trustee  Act,  1850.- 
In  re  Jonee^  ob»d.  six.,  j.  208—59  L,  J.  Ob.  157, 

4.  Appeinimeni-^New  truelee  Vteting  erder-^ 
Truetee  Act.  1850  (13  ^lAVicLc  60),  «.  10.— If  one 
of  two  trustees  is  residing  permanently  out  of  the 
jurisdiction,  and  a  new  trustee  has  been  appointed  in 
hit  place,  the  court  has  power  under  section  10  of  the 
Trustee  Act,  1850,  to  make  an  order  testiog  the 
trust  property  in  trustees  appointed  out  of  oourt— 
In  re  O'Gorman^e  TruHe,  m.a.  (Ir.)— 25  L.  E.  Ir,  93. 

6.  nreach  of  trutt^Mitrigagt^FHrehaie  o/tquiiy 
of  redempiUm'^Infant^Oompromiee  by  fmseeet— 
Betopptl. — By  a  settlement  property  was  rested  in 
trustees  to  be  invested  as  the  settlor  directed,  with 
power  to  them  to  invest  upon  freehold,  oopyhold, 
leasehold,  or  chattel  real  securities,  inoluding  equit- 
able mortgages  by  deposit,  and  in  the  purchase  of 
freehold  and  leasehold  hereditaments.  After  the 
death  of  the  settlor  the  tmsteee,  to  save  a  sum 
advanced  duriog  the  life  and  by  the  direction  of  the 
settlor  on  second  mortgage,  agreed  to  purchase  the 
equity  of  redemption  of  the  property.  One  of  the 
eeitui  que  truete  brought  an  action  alleging  breaches 
of  trust  by  reason  of  improper  investments,  and  the 
details  of  the  investments  in  question  were  set  out  in 
an  affidavit  Ultid  by  the  trustees.  The  plaintifb  in  the 
present  action,  who  at  the  time  of  the  flrst*mentionsd 
action  were  infants,  had  been  serred  with  the  judg^ 
ment  and  had  leave  to  attend.  The  first  action  was 
compromised.  The  infants,  on  coming  of  age,  brought 
the  present  notion  against  the  truitees  for  improper 
investment  by  reason  of  tbo  pnrobase  of  the  equity  of 
redemption. 

Held,  that  the  power  to  purchase  freehold  or 
leasehold  hereditaments  did  nut  authorias  the  pur* 
chaie  of  an  equity  of  redemption,  which  waa  a  breach 
of  trust. 

Held,  also,  that  the  question  as  to  the  breach  of 
trust  was  not  re$  Judicata,  and  the  present  pluintiffs 
were  not  estopped  from  bringing  the  action.— 
Worman  v.  Worman,  oh.9.  ilbk.,  i.  442—48  Oh.  D« 
296. 

5a.  Breach  of  truet^DieereUon^Maintenance-^ 
Aesignment  hy  hene/kiary^PaymenU  by  trustees  t^ter 
nof/es.  — A  testator  gave  a  share  of  hia  estate  to 
trustees  upon  trust  during  the  life  of  one  of  his  sons 
to  pay  and  apply  the  whole  or  any  part  of  the  income 
or  accumulations  of  income  of  the  share  for  the 
tupport,  maintenance,  or  education,  or  otlit  rwiie  for 
the  benefit  of  that  son,  his  wife,  or  child  re  o,  lu  such 
msnnet  in  all  respects  as  the  truetets  should  la  their 


iio^ 
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QDoonttolled  diaontion  think  fit*  The  flon  asaigned 
bis  interest  by  way  of  mortgage  to  the  plaintiff,  and 
notice  of  the  aasignment  was  given  to  the  trustees  of 
the  will,  but,  after  ieoei?ing  snoh  notioe,  they  made 
payments  out  of  the  income  of  the  share  to  or  on 
behalf  of  the  son. 

Held,  that  the  beneficial  interest  of  the  son  under 
the  will  was  that  which  he  was  entitled  to  assign; 
tliat  money  paid  to  him  or  to  any  person  on  his  behalf 
was  necessarily  part  of  his  beneficial  interest;  and 
that  it  must  be  assumed  that  money  paid  by  the 
trustees  to  him  or  to  any  person  on  his  behalf  was  his 
in  their  irrevocable  determination  immediately  before 
the  payment  at  which  period  of  time  the  trustees  were 
affected  with  notice  of  assignment,  and,  therefore, 
that  the  trustees  were  liable  for  all  sums  paid  to  or  on 
behalf  of  the  son  after  they  had  received  notice  of 
assignment.  —  Hamming  v.  NtU,  oh.d.  xbx.,  j. — 62 
L.  T.  649. 

6.  Inveitmeni — Negligenu'^Morigage — Burden  of 
proof-^Truitee  Ad.  1888  (51  k  6i]Vici.  e.  59),  a.  6.— 
The  burden  of  proof  is  on  a  trustee  who  seeks  to 
show,  under  section  5  of  the  Trustee  Act,  1888,  that, 
except  as  to  value,  the  investment  was  in  all  respects 
a  proper  one. 

An  inTcstment  of  trust  funds  in  a  mortgage  of  an 
undivided  third,  with  an  undivided  moiety  of  another 
third  of  the  reversion  of  land  held  at  a  rent,  is  within 
the  rule  which  limits  the  loans  to  one-half  of  the 
value  of  the  land.  —  J(me$  v.  Julian^  icb.  (Ir.)— 
S5  L.  R.  Ir.  45. 

7.  Invetimeni — Negligence — Retiremeaid  o/iruetee.-^ 
U.f  a  trnstect  authoriaed  to  invest  in  real  securities, 
invested  £1,300  on  a  mortgage  of  freehold  property, 
consisting  of  cottages,  some  of  which  were  at  the 
time  unfinished,  and  the  remainder  of  which  were  let 
at  weekly  rents  to  labourers.  The  property  at  the 
time  of  the  mortgage  had  been  valued  at  £1,750.  U. 
afterwards  retired  from  the  trust,  and  new  trustees 
were  appointed,  and  the  mortgage  security  was  trans- 
ferred to  them.  The  new  trustees,  with  the  assent  of 
the  plaintiff,  who  was  an  assignee  of  one  of  the 
ce$iui  que  trutie,  sold  by  public  auction  the  mort- 
gaged propetty  under  the  power  of  sale  contained  in 
the  mortgage.  The  property  realized  a  loss  on  the 
£1,800,  but  the  sale  was  not  in  any  way  impeached. 
No  offer  had  been  made  to  X7.  to  take  the  security 
for  himself  on  paying  the  trust  fund  the  amount  lent 
on  the  security.  The  plaintiff  sought  to  make  U. 
liable  for  the  loss  realised  by  the  plaintiff. 

Held,  that,  though  the  mortgage  investment  was 
an  investment  antboriaed  by  the  terms  of  the  trust, 
it  was,  having  regard  to  the  value  and  the  nature  of 
the  property,  an  improper  investment;  that  U.  was 
liable  to  make  good  to  the  plaintiff  the  loes  occasioned 
thereby ;  and  that  U.  was  not  relieved  from  that 
liability  by  the  fact  that  he  had  been  given  no 
opportuDity  of  electing  to  keep  the  security  for  him- 
self. 

Decision  of  Kekewich,  J.,  reversed. — Prieti  v. 
UppUby,  0.1.  150—42  Ch.  D.  821  ;  61  L.  T.  146. 

8.  Invetimeni — Negligenee^SdU  of  eecuriiy'^Be'' 
inveBimenlr^Mortgage^TruiUe  Act,  1888  (51  &  52 
?fd.  e.  59),  ss.  4,  5.— The  executors  and  trustees  of 
a  will  continued  the  testator's  investment  in  two 
bonds  to  satisfy  a  trust  legacy.  The  bonds  increased 
in  value,  and  the  trustees  sold  them  and  inTested 
part  of  the  proceeds  in  freehold  mortgages.  The 
security  proved  insufAoient. 

Held,  that  the  sale  and  re-investment  was  not 
Justified,  and  that  the  trustees  were  not  protected  by 
sections  4  and  5  of  the  Trustee  Act,  1888,  but  must 
account  for  the  value  of  the  bonds. —  Walker  v. 
Walker,  ob.d.  kbx.,  j.^59  L.  J.  Oh.  886;  62 
U  T.  449. 


9.  /nmfmenf— JFiW— "PttWic  com;HMijf.'»-Tni. 
tees  were  anthorised  by  a  will  to  invest  is  *<  debet- 
tures  or  securities  of  any  railway  or  other  pitte 
company  carrying  on  business  in  any  part  of  the 
Uoited  Kingdom."  The  trustees  invested  tosdi  ii 
debentures  of  a  company  formed  under  tlieOoispiiia 
Act,  1862,  with  a  capital  of  £600,000.  of  vhiek 
£480,000  had  been  issued  in  80,000  £16  Bharfli,vitk 
£11  paid  op.  The  shares,  but  not  thedebeBtorei,or 
the  company  had  an  ofiicial  quotation  on  the  Stock 
Exchange. 

Held,  that  the  investment  was  sathorii)d  bytki 
will.— i2ic*ett  V.  Sharp,  CH.n.  sii.,  J.— 82  U  1.361 

10.  Leaeeholde—Cimvereion— Power eoupUd Mi 
frtM^-^uriadfcl^on.-— Where  a  power  is  ojopled  with 
a  trust  or  duty,  the  court  will  enforce  the  proper  lad 
timely  exercise  of  the  power,  but  will  not  interim 
with  the  discretion  of  the  trustees  as  to  the  partioolii 
time  or  manner  of  their  bond  fide  ezsrdae  of  it. 

Tempest  v.  Lord  Oamoge,  21  Ob.  D.  571,  foUovd. 
— In  re  Burrage,  Bumingham  v.  Burra^f,  oa 
OHi.,  J.— 62  L.  T.  758. 

11.  Mietake^Voluntary  eonfrtftutioni.-^The tiSH 
tees  under  a  will  voluntarily  added  eertsin  nmi  to 
the  settled  share  of  a  beneficiary  under  sn  emneoii 
belief  as  to  the  proper  construction  of  the  wiU.  The 
will  was  afterwards  construed  by  the  coart  is  mti 
manner  as  to  show  that  the  view  taken  by  tlie  truteet 
was  wrong. 

Held,  that  the  voluntary  contributioDa  mut  be  beU 
upon  the  trusts  of  the  will  as  declared  by  the  oout, 
and  not  as  understood  by  the  trueteea— y«uos  i. 
WaUere,  oh.d.  xbx.,  j.— 61  L.  T.  871. 

12.  Veeting  order-^Iv/ani^Tranifer  of  Jioefc- 
Tnutee  Act,  1850  (13  &  14  Viet,  c  60),  i.  2-rfi*i 
Exteneian  Act,  1852  (15  ft  16.  Ftd  e.  55),i.S.- 
Infants  were  entitled  to  legacies,  which  bad  bees  !■• 
vested  in  Oonsols  in  the  names  of  the  execaton  osder 
the  will,  and  of  the  infants  respectively  entitled. 

The  court  made  an  order  under  section  S  of  tbi 
Trustee  Exteneion  Act,  1852,  vesthig  in  the  eneoton 
the  right  to  transfer  the  stock  and  receive  the  diridssdi 
until  the  trnusfer.— loafer  v.  Baruett,  CK.ft  iHi '•- 
61  L.  T.  676. 

See  also  Attaohmsmt,  7,  8  ;  Bakkruptct,  J7-3J ! 
Building  Sooibtt,  4  ;  Ohabitt,  1 ;  Cokpaitt.  H) 
Costs,  13a;  Dbbd,  1;  Limitations,  STAmsoi.iJ; 
MoBTOAOi,8;  Savings  Bank;  Scotland, Law o^i 5. *! 

SlTTLBMBNT,    4;    SOLIOITON,    3.    6;    VSMDOB  HW  W 

CHABBB,  14,  15;  Will,  4«,   15,  16,  21,  86,  ««•»«• 

47. 
ULTRA   VIBES.^See  Bdildino  Socisrr.*,  5;  Oos-' 

PAKT,  1,  18;    FisaBKT,  2;    Local  GoTawM«n»* 

Municipal  Gobfobation. 
UNDUE   INFLUENCB.-See   SBTTLBunit.  9;  ^^ 

61. 
UNIFORMITY  ACTS.— See  Ecolb«ia8Tical  Um,^ 

UNIVERSITIES  AOT.— See  CHABirr,  6. 

VENDOR  and  PUROHASER:—  . 

1.  OondUionB  of  eale--BeieUiioH.-''Coimom ^ 
sale  provided  that,  if  the  purchaser  should,  vtthm  ui 
time  limited,  make  any  objection  to,  or  rcqia«ltM»  oi, 
the  title,  which  the  vendor  should  be  no.We  «»• 
willing  to  remove,  it  should  be  lawful  for  ^^^^ 
to  annul  the  sale.  The  purchasers  ofiered  togwj 
time  for  the  removal  of  an  obJectioB  wbieh  wi^ 
made,  but  only  on  condition  of  beiag  gi^ 
indemnity,  and  threatened  litigation  if  the  cos(iin» 
was  not  accepted.  ^^ 

Held,  that  the  vendor,  acting  bond  fide,  ^*""T 
to  rescind.—  WoOcott  v.  Peggie,  r.a  465-15  ApP-  * ' 
59  L.  J.  P.  0.  44 ;  61  L.  T.  845. 


WMklT  fisportar,  Oet.  18,  2890.] 

206         Vendor  and  Purchaser.  DIGEST. 


Vendor  and  Purchaser. 


206 


2.  Condit%on$  of  Bale — ReBeission^-'Requieiiions-- 
Noti'Compliance.—'lL  condition  in  a  oontract  of  sale 

.  that  the  tendor  '*  be  at  libertjr,  bjr  gifing  notice  in 
writing,  to  rescind  the  oontract  in  case  the  purchaser 
make  any  requisition  which  the  Tender  is  unable  or 
unwilling  to  comply  with"  gives  the  vendor  the 
right — arising  immediately  upon  any  requisition 
being  made  which  the  fendor  is  unable  or  unwilling 
to  comply  with— to  rescind  the  contract:  the  right  to 
rescind  arising  under  such  a  condition  may  be  validly 
exercised  by  the  vendor,  without  specifying  in  his 
notice  uf  rescission  the  requisitions  which  he  is  unable 
or  unwilling  to  comply  with,  and  without  com- 
municating to  the  purchaser  any  reason  for  the 
inability  or  unwillingness,  or  allowing  the  purchaser 
any  opportunity  to  withdraw  his  requisitions ;  the 
only  qualification  to  which  the  vendor's  right  of 
rescission  arising  under  such  a  condition  is  sub- 
ject, is  the  implied  qualification  that  the  right  must 
not  be  exeroiflied  by  the  vendor  capriciously  or  un- 
reasonably. 

Decision  of  Ohitty,  J.,  affirmed.— /n  re  aUtrr- 
BowheU  BuUding  8oeieiy,  c  a.  1—42  Oh.  D.  375 ;  68 
L.  J.  Ch.  651 ;  61  L.  T.  346. 

3.  Conditions  of  tale — 7\i^.— A  condition  of  sale 
which  provides  that  the  purchaser  shall  assume  that 
the  vendor  derived  a  good  title  under  a  will  does  not 
preclude  the  puchaser  from  bhowing  that  on  the  true 
construction  of  the  will  a  good  title  did  not  pass.— /n 
re  MeVicker^i  Contract,  v.o.  (Ir.)— 25  L.  B.  Ir.  307. 

4.  DepoaO—For/eiture^Failure  of  title^Miatake, 
>— A  contract  for  the  sale  of  real  property  oontaioed 
the  usual  conditions  of  sale  and  the  ordinary  pro- 
visions as  to  the  forfeiture  of  the  deposit  The 
vendor's  title  was  fully  disclosed  and  accepted,  but 
the  balance  of  the  purchase-money  was  not  pail  and 
the  deposit  was  forfeited.  The  property  was  after- 
wards sold  to  someone  else,  when  a  flaw  in  the  title 
was  discovered. 

Held,  in  an  action  to  recover  the  deposit  by  the 
former  purchaser,  that,  the  title  having  been  accepted, 
the  oontract  went  off  owing  to  his  default,  and  that 
he  could  not  recover. 

Decision  of  the  Oourt  of  Appeal  (36  W.  R.  207,  37 
Gh.  D.  96)  affirmed.— i9oper  v.  Arnold,  h.l.  449—14 
App.  429 ;  59  L.  J.  Ch.  214  ;  61  L.  T.  702. 

5.  Qoodwill — dale  of  hueineBB^Reetricted  right  to 
uBe  name  of  vendor. — T.  sold  a  business,  goodwill, 
and  stook-in- trade  to  8.,  including  business  cards 
bearing  T.'s  name.  S.  issued  further  cards  bearing 
T.'s  name  as  before.  The  assignment  contained  no 
express  authority  to  S.  to  use  T.'s  name.  T.  moved 
to  restrain  S.  from  using  his  name  on  business  cards, 
or  otherwise  trading  in  such  naipe. 

Held,  that  S.  must  be  restrained  from  using  T.'s 
name  so  as  to  in  any  way  expose  T.  to  any  liability  by 
holding  him  out  as  a  person  with  whom  contracts 
were  made  which  might  impose  liability  on  him. 

Levy  V.  Walker,  27  W.  B.  370,  10  Oh.  D.  436,  dis- 
tinguished.—77»^niie  V.  Shove,  OH.D.  STX.,  j.  667 — 
59  L.  J.  Ch.  509;  62  L.  T.  803. 

6.  Lien — LeaeeJiold — AsBignmeni — Coneideration* 
— ckn  assignment  of  leaseholds  in  consideration  of 
natural  love  and  affection  is  not  voluntary. 

Leaseholds,  on  which  there  was  a  vendor's  11  n, 
were  assigned  by  the  purchaser  to  bis  son  in  con- 
sideration of  natural  love  and  affection.  The  son  bad 
no  notice  of  the  vendor's  lien. 

Held,  that  there  was  sufficient  consideration  in  the 
assignment  to  make  the  son  a  purchaser  for  value  in- 
stead of  a  volunteer,  and  that  the  vendor's  lian 
would  not  prevail  against  the  ron. 

Prtctf  V.   Jenkins,  5  Ch.  D.  619,  36  W.  B.  Dig. 


253,  followed.— -ffams  v.  Tuhb,  ch.d.  krk.,  j.  76— 
42  Ch.  D.  19;  58  Lw  J.  Ob.  434;  60  L.  T.  699. 

7.  MaliciouB  injury— Real  estate  contracted  to  be 
sdd, — A  purch  aser  of  land  is  not  entitled  to  compen- 
sation for  malicious  injury  done  to  the  land  sold  after 
the  contract  but  before  the  execution  of  the  convey- 
ance.— In  re  8toeeny*B  Estate,  l.j  (Ir.)— 25  L.  B. 
Ir.  252. 

8.  Misrepresentation — LeasehcHi — Annual  rental^- 
Monthly  tenancy — Knowledge  of  purchaser. '■^Ttie 
particulars  of  sale  of  leasehold  property  described  as 
ocoupied  at  an  annual  rental,  but  omitted  to  state 
that  the  vendor,  as  landlord,  paid  the  rates  and  taxes, 
and  that  the  tenancy  was  a  monthly  one.  There  was 
evidence  that  at  the  sale  the  auctioneer  stated  the 
exact  nature  of  the  tenancy  and  arrangement  as  to 
the  rates  and  taxes. 

Held,  that  the  purchaser  of  the  property  was  not 
entitled  to  compensation.— in  re  Edwards  and  Sykes, 
OH.D.  OHL,  J.— 62  L.  T.  446. 

9.  Power  of  BaU^Mortgage — Building  society — 
Specific  performance  —  Costs  —  Conveyancing  Act, 
1881  (44  A  45  Fict.  e.  41),  M.  19  (1),  20  (1)  (2).— By 
a  building  society's  mortgage  it  was  provided  that,  if 
default  should  be  made  in  the  performance  of  any  of 
the  covenants,  the  total  sum  for  which  the  mortgage 
should  then  be  redeemable  should  be  considered  as 
actually  due  and  payable,  and  the  power  of  sale  given 
to  mortgagees  by  the  Conveyancing  Act,  1881,  should 
apply  and  be  exercisable  by  the  trustees  of  the 
society.  The  mortgagor  neglected  to  pay  one  of  the 
instalments,  and  the  trustees  contracted  to  sell  the 
property. 

Held,  that  the  statutory  power  of  sale,  whether 
applicable  to  a  building  society  mortgage  or  not,  was 
incorporated  in  the  mortgage  by  the  act  of  tbe  par- 
ties ;  that  the  money  had  become  due  ;  and  that  the 
power  was  exercisable. 

The  oontract  for  sale  was  dated  within  less  than 
three  months  of  default,  and  no  notice  of  the  pro- 
posed sale  had  been  given  to  the  mortgagor  nor  to  a 
second  mortgagee  under  section  20  (1)  of  the  Convey- 
ancing Act,  1881.  The  purchaser  ascertained  the 
want  of  notice,  and  required  the  concurrence  of  the 
mortgagor,  which  was  agreed  to,  and  the  second  mort* 
gagee  was  ready  to  do  the  same.  The  conditions  of 
sale  stated  that  the  property  was  being  sold  by  mort- 
gagees under  a  power  of  sale,  and  tbat  the  assign- 
ment was  to  be  taken  without  the  concurrence  of 
other  parties. 

Held,  that,  if  the  mortgagor  and  second  mortgagee 
had  not  waived  the  notice,  they  had  waived  the  right 
to  object  to  the  want  of  it ;  that  want  of  notice  did 
not  prevent  the  vendors  from  exercising  their  power 
of  sale ;  that  the  purchaser  could  get  the  title  he  had 
contracted  to  take ;  and  tbat  the  vendors  must  bear 
the  costs  occasioned  by  the  concurrence  of  the  mort- 
gagor and  second  mortgagee.— /n  re  Thompson  and 
Holt,  0H.D.  xiK.,  J.  525—44  Oh.  D.  492. 

10.  Production  of  doottments~^Conveyaneing  Act, 
1881  (44  &  45  VU^.  c  41),  s.  3  (6).— A  vendor  is 
bound  to  furnish  copies  of  all  documents  set  out  in 
the  abstract  of  title  if  they  are  in  his  possession,  and 
it  is  not  enough  for  him  to  abstract  such  documents, 
and  to  allow  the  purchaser  to  inspect  them.-«Jfi  re 
Furlong  and  Sheehan,  v.o.  (Ir.)— 23  L,  B.  Ir.  407. 

11.  Tide  —  Covenant  —  Statutory  declaration, 
—A  land  company  was  in  possession  of  settled 
estates  under  building  agreements  providing  for  the 
eventual  grant  of  leases,  but  the  agreements  were  to 
expire  if  the  respective  buildings  were  not  completed 
in  1881  and  1885.  A  railway  company  having 
brought  forward   a  scheme  which  involved  taking 
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part  of  tbe  land,  the  tepant  for  life  waiTed  \he  obliga- 
tfou  of  the  land  oompany  to  oomplete  the  buildings 
within  the  specified  time.  Tbe  railway  company  agreed 
to  boy  tbe  land,  subject  to  the  buUding  agreements, 
and  took  possession.  The  land  company  bronght  an 
action  against  the  railway  company,  and  obtained  a 
declaration  that  the  defendants  had  wrongfnUy 
entered  on  the  land.  On  the  completion  of  tbe 
conteyance  the  tenant  for'  life  made  a  statutory 
declaration  that  he  knew  of  no  arrangement  ex- 
tending tbe  time  under  the  building  agieements. 
Tbe  land  company  afterwards  obtained  from  the  rail- 
way company  compensation  for  tbe  land  taken. 

Held,  that  the  railway  company  could  not  recoter 
from  tbe  tenant  for  life  the  compensation  paid  by  the 
land  company.— Zondon  and  NoHh- Western  Railway 
Co,  T.  BotUton^  OH.D.  KBK.,  J.— 62  L.  T.  393. 

12.  TUh^Oovenani^BesMiiive  covenani-^MU- 
deuripUcnn-CompensoHfrn.^'^.  bought  one  lot  of 
an  estate  laid  out  for  building,  and  coTcnated  with 
the  Yendors  that  he,  his  heirs,  executors,  administra- 
tors, and  assigns  would  make  certain  payments  and 
do  certain  acts  in  respect  of  the  property,  and  that, 
on  creating  any  building  on  the  said  land  he  would 
only  erect  buildings  of  a  particular  description. 

Held,  that  the  restrictife  cof enant  was  only  a  per- 
sonal covenant  binding  on  F.,  and  that  a  purchaser 
from  his  devisees  could  not  object  to  the  title  on  the 
ground  that  the  covenant  had  not  been  disclosed. 

Property  offered  for  sale  was  deoribed  as  a  mes- 
susge  Eituated  in  T-street,  with  the  builder's  yard, 
stable,  and  premises  lately  in  the  occupation  of  F., 
and  containing  1,372  square  yards.  There  was  a 
condition  that  errors  of  description  should  not  annul 
the  sale,  but  that  compensation  should  be  allowed 
for  them,  if  pointed  out  before  completion.  The 
property  originally  contained  1,372  square  yards,  but 
f.  had  sold  S39  equare  yards.  The  1,088  yards  were 
well  defined,  and  were  separated  by  a  wall  from  the 
839  yards. 

Held,  that  the  purchaser  must  complete,  with 
compensation. 

Decision  of  North,  J.,  afflrmed.^/n  re  FawceU  and 
Holmes,  oa.— 42  Oh.  D.  150;  68  L.  J.  Ob.  763:  61 
L.  T.  105, 

13.  Title^EccleiiaeUcal  CommUiionere^8Ue  for 
parsonage^ Be'SaU^-^B  Geo.  8,  c  45,  s.  61— CAiircA 
Building  Act,  1838  (14  2  Vict,  c  107),  s.  9.— The 
Ecclesiastical  Oommissioners  have  power  under  the 
Oburch  Bunding  Acts  to  sell  lands  which  have  been 
purchased  by  them  for  the  site  of  a  parsonage  house, 
end  have  subsequently  become  unsuitable  for  that 
purpose.— /n  re  Eedenastieal  OommiuionerB  and 
King,  0H.D.  CHI.,  j.  478—62  L.  T.  536. 

14.  TiOe^Truttee^Power  of  edle -- Oonditiondl 
power^Tenaney  for  W/e.— Trustees  of  real  esUte, 
with  a  power  of  sale  only  arising  on  the  death  of  a 
tenant  fcr  life,  who  have  during  the  life  of  the  tenant 
for  life  entered  into  a  contract  as  vendors  to  sell  the 
estate,  cannot  make  a  good  title  by  showing,  before 
the  date  fixed  for  completion,  both  that  the  tenant  for 
life  is  willing  to  convey  under  the  Settled  Land  Act, 
1882,  the  estate  to  the  puf chaser,  and  that  trustees  for 
the  purposes  of  the  Act  have  been  appointed. 

Trustees  entered  into  a  contract  to  sell  the  fee 
simple  in  possession  of  certain  real  estate.  The  con- 
ditions of  sale  fixed  a  day  for  completion,  and  stipu- 
lated that  the  vendors  and  other  necessary  parties  (if 
any)  would,  on  completion,  convey  tbe  property  to  the 
purchaser.  The  abstract  of  title  disclosed  the  fact  that 
tbe  vendors'  power  of  sale  did  not  arise  until  the  death 
of  a  life  tenant  The  purchaser  by  his  requisitions 
took  this  objection,  and  the  vendors  answered  that 
the  tenant  for  life  (who  was  living)  would  make  a 


title  under  the  Settled  Land  Act,  sad  hsd  agmdh 
writing  to  the  sale  by  the  vendors,  and  vooldoBeiti 
all  necessary  aseurances  to  give  effect  to  the  uli,  nd 
that  an  appointment  of  trustees  for  the  pnrpoiei  of 
the  Settled  Land  Act,  1882,  was  then  pending.  Tbi 
purchaser,  in  reply —an^  before  the  day  fixed  lor  eoa- 
pletion  of  the  contract— declined  to  puzehawtioathi 
tenant  for  life,  repudiated  the  contract,  and  deoaadei 
a  return  of  the  deposit.  Trustees  for  Uie  parpoMrf 
the  Settled  Land  Act  were  appointed,  and  notiee  o( 
such  appointment  was  given  to  the  puohsNr  ^the 
vendors  before  the  day  for  completion.  On  the  dsj 
fixed  for  completion  the  purchaser  took  oat  a  iQBOiaai 
under  the  Vendor  and  Purchaser  Act,  1874,  to  lufiii 
declared  that  the  vendors  had  not  shown  a  goodtltk 
in  accordance  with  the  contract,  and  chUodng  a  leton 
of  the  deposit,  with  intereat  thereon  at  foorpetecBt. 
per  annum  from  the  date  of  the  contraefc  until  piy- 
menti  and  the  costs  of  investigating  the  title. 

Held,  that  the  purchaser  was  entitled  to  an  arierlB 
tbe  terma  of  bis  summons. 

Judgment  of  Kay,  J.,  afftrmed.— /a  re  Bryomt  mi 
Barningham,  ca.  469—44  Oh.  D.  218. 

15.  Title^TruBiee^Fower  of  tale  -  (MUtimi 
power^— Tenancy  for  life^^Conewremut  of  ki»> 
yfctarief.-' A  testator  devised  his  real  aetata  to  tmtoei 
upon  truat  to  pay  tbe  renta  to  his  wife,  and  after  ha 
deceaae  to  aell  the  property  and  hold  the  faMOM 
in  trust  for  all  his  children  equally,  and  he  aatborind 
bis  trustees  to  adjust  and  pay  all  olafaM  mide  spoa 
his  estate.  The  estate  being  insolvent,  tbe  tnutea 
contracted  to  sell  the  real  estate,  with  the  ooDMtflf 
tbe  life  tenant,  but  the  purchaser  decUaed  to  aeoepi 
the  title.  The  truatees  aubsequently  offered  to  obtik 
the  consent  of  all  the  benefioiaries  to  the  sale  of  tte 
estate. 

Held,  that  the  trustees  had  no  pover  of  tale  oadci 
the  will  during  the  life  of  the  testator^!  widow. 

Held,  further,  that  the  purchaser  oonld  not  be  oo» 
peUed  to  accept  a  title  other  than  that  for  which  be 
had  contracted.— 2n  re  Eta$e  Tvuka  and  Jfae- 
dx>na\^e  Oonttact,  aA.  657. 

See  also  OovrnAor,  1 :  Dbbo,  2 ;  DiaoomT,  V 
Frauds,  Statutb  or,  1,  2;  MonTOAon,  18, S3;  6co^ 
LAND,  Law  of,  7  ;  Solicitor,  11 ;  Will,  38,  U. 

VESTING  OBDEB.— See  Txuwime,  8, 4, 18. 

VOLUNTAKY  SBTTLBBmKT.— flee  flrAiff,  8. 

WAGES.— See  Oouimr  Ooubt,  4;   Mastu  axd  Su- 

VANT,  9. 

WAIVER.— See  Oompaitt,  15;  Oochit  Oook,  7; 
Mabubd  WoMAir,  S. 

WARRANT.— See  Banxruptot,  18;  Ordohal  Lit,  8) 
Falsb  Imprxsonmbnt  ;  Malicious  Prosbouisov* 

WARRANTY.— See  Oompamt,  ^  18 ;  Sam  op  Food; 
SbippinOi  4. 

WASTE.— See  8bttleicbnt,{5. 

WATER :— 

1.  Water  oompany — Gonetant  Htppljf^^f^'^ 
of  tooite^Sptcial  apparatui-^WaUnoorki  w^ 
Act,  1847  (10  &  11  Fief,  c  17),ffc  43,  48,  Hj*- 
Private  4cfs— Bj  a  local  Waterworks  Act  p«ijdfli 
1868  it  was  provided  that  **  aU  persons  lappUM  witt 
water  by  the  company  shall  provide  prop*  ^  ff 
stop-cocks,  or  other  necessary  apparatoi  of  tpl^vow 
construction,  for  regulating  such  supply/'  ^^^ 
penalty  of  having  their  pi^  cat  off  or  the  *•***" 
off  from  their  promisee.  By  a  local  Act  P*"*^ 
1888,  the  company  was  compelled  to  afford  s  oooitf* 
supply  of  water,  and  todk  power  to  attsch  to  Jj 
water»pipe  outside  of  each  house  a  stop*wlfe «  » 
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aorew-dowQ  kind,  in  order  to  present  waste,  subject 
to  the  proTieione  of  the  Waterworks  danees  Act,  1847, 
with  respect  to  breaking  up  of  the  streets  for  the  laying 
of  pipes.  The  company  oalled  upon  an  ooonpier  to 
put  down  such  stop-ValYee,  and,  on  his  making 
default,  out  off  his  water  supply. 

Held,  that  the  oompanj  was  liable  to  be  oon?icted 
for  "refusing  to  furnish  a  supply  of  water  to  an 
occupier "  under  the  provleiona  of  section  43  of  the 
Waterworks  Clauses  Act,  1847,  and  that  a  stop-Talfo 
to  prevent  waste  outside  of  a  house  was  not  a 
**  necessary  apparatus  for  regulating  the  supply  of 
water."*- IFarct  y.  Folkuhne  WaUrworh*  Co.,  a.B.D. 
426—24  Q.  B.  D.  334;  69  L.  J.  M.  0.  65 ;  62  L.  T. 
327. 

3.  Water  company — Supply  hy  nuior'^Special  Ad 
— '*  OoMumer  of  water,** — A  water  company's  spedal 
Act  proYided  that  the  compay  should,  at  the  request 
of  any  ''consumer  of  water,"  for  purposes  other  than 
thoee  for  which  rates  were  provided,  or  at  the  oom- 
jMiny's  own  instance,  supply  water  by  means  of  a 
meter. 

Held,  affirming  the  decision  of  the  Ck>urt  of  Appeal 
(88  Oh.  D.  66)  that  the  words  **  consumer  of  water  " 
meant  any  person  actually  consuming  water,  or 
entitled  to  demand  supply  for  consumption  and 
taking  the  steps  necessary  to  obtainit. — Oo^  ▼•  ^010 
Miver  Oo.^  H.Li— 14  App.  698 ;  69  L.  J.  Oh.  333  1  61 
I/.  T.  816. 

8ee  also  Fishbst,  3  1  Bivbb,  1 — 3. 

WATERMAN  :— 

Biver  Thamei^NavigaHng  hoot  for  hir&^Waier* 
men'i  Act,  1869  (82  £  28  Vid.  c  eamiii.),  $.  64.^ 
A.,  by  order  of  his  employers,  rowed  certain  fellow- 
labourers  to  a  ship  lying  in  the  Biver  Thames, 
receiving  no  remuneration,  except  his  weekly  wages, 
for  doing  so. 

Held,  that  A.  could  not  be  oon?ioted  for  naTlgating 
a  boat  for  hire  under  the  Watermen's  Act,  1869.^ 
Skmrdl  y.  ahoweU,  q.b.d.--69  L.  J.  M.  0.  26 ;  61 
I*.  T,  874. 

WAY:— 

1.  Eaiemeni'^Dced'^Exduiive  uee  of  gateway.-^ 
A  piece  of  land  at  the  back  of  a  row  of  bouses  was 
granted  in  1839|  with  two  of  the  houses,  to  a  pur- 
ohaser  in  fee  simple,  "together  with  the  ezolusife 
use  of"  a  covered  gateway  or  passage,  which  formed  a 
sort  of  tunnel  leading  from  the  land  at  the  back 
through  another  house  in  the  row  into  the  street  in 
front,  and  the  description  of  the  parcels  included  the 
following  words: — "Which  said  piece  of  groond 
and  premises  are  more  particularly  delineated  and 
described  by  the  portion  on  the  plan  or  ground  plot 
thereof  drawn  in  the  margin  of  these  presents 
coloured  pink."  The  passage  was  described  by  its 
measurements  in  length,  width,  and  height,  but  it 
was  not  coloured  on  the  plan,  though  It  was  suggested 
that  that  might  have  been  because  the  parts  of  the 
building  abote  and  below  the  passage  were  not  In- 
dadcd  in  the  grant,  the  house  through  which  it 
passed  not  being  so  included.  In  1882  the  house  was 
demised  to  B.  In  1886  the  piece  of  land  at  the  back 
of  the  houses  was  demised  to  B.,  '*  together  with  the 
entrance-way  and  passage  thereto  belonging."  B. 
not  haTing  confined  himself  to  using  the  passage  as 
a  "  way "  of  exit  Into  and  entrance  from  the  street, 
but  hafing  used  it  as  a  room  or  shop  for  a  variety  of 
purposes,  the  original  grantor  and  B,  brought  an 
action  against  B.,  claiming  a  declaration  that  he  was 
not  entitled  to  use  the  passage  otherwise  than  as  in 
exercise  of  a  right  of  way,  and  an  injunction  to 
rcetrRin  him  from  doing  so. 

Held  (affirming  the  decision  of  Kekewlch,  «r.}|  that, 


even  i(  the  entire  property  In  the  passage  did  not  pass 
by  the  conTeyanoe  of  1839,  the  grantee,  and  B.  as 
claiming  under  him,  were  not  restricted  to  using  it 
merely  as  a  way,  but  were  entitled  to  use  it,  and  the 
floor,  walls,  and  celling  of  It,  for  any  purposes  not  in- 
oonsistent  with  the  rights  of  the  adjoining  owners 
or  the  public 

SemUe^  the  entire  property  in  the  passage  passed 
the  conTeyanoe.— J20i/{y  ?.  Booth,  ca.  484—44  Ob. 
D.  12 ;  62  L.  T.  378. 

2.  Ohetrudion^  Change  of  way  hy  ^aator— /«- 
/uncfiofi.— In  1862  a  railway  company  leased  to  the 
plaintiff  for  twenty-one  years  the  space  within  an 
arch  under  a  railway  station,  with  a  right  of  way  for 
the  plaintiff,  his  aerrants,  and  customers  from  the 
arch  to  V-street  only.  In  1862  the  only  way  by 
which  the  plaintiff  could  get  to  V-street  was  over  an 
open  space  lying  partly  in  front  of  two  nches  occupied 
by  G.  In  1880  the  railway  company  made  a  way 
Into  V-street  a  little  south  of  the  plaintiffs  aroh« 
The  plaintiff  thenceforth  generally  used  the  new  way, 
but  occasionally  the  old  one.  In  1882  the  company 
made  a  fence  with  a  gate  across  the  old  way,  but  gave 
the  plaintiff  a  key  of  the  gate.  In  1888  the  company 
put  on  a  new  lock,  and  sought  to  restrict  the  plaintiff 
to  the  way  made  in  1880. 

Held,  that  the  railway  company,  hafing  given  the 
plaintiff  the  key  of  the  gates,  could  not  alter  the 
way,  and  that  the  plaintiff  was  entitled  to  an  lnJuno« 
tlon  to  restrain  the  oompany  from  dosing  the  gates. 
^Doaoon  ▼.  South'Eadem  BaUway  Co.,  oh.d.  nob., 
/.— 61  L.  T.  337. 

See  also  Disootibt,  2 ;  Jusrioi  or  tki  Fbaob,  6 ; 

BlYBB,  3. 

WEIGHTS  and  MEAST7BE8  :— 

1.  CoaUSaU  in  London-^DeJiGieni  weight^ 
Penalty-^Mdropolii  Coal  Ad  [I  A  2  WUl  4,  e.  kxovL), 
98.  64,  67. — In  an  action  by  a  purchaser  of  ooals  to 
recofer  penalties  from  the  seller  for  deficiency  In 
weight  under  the  Metropolis  Ooal  Act,  It  is  necessary 
to  show  that  the  sacks  of  ooal  were  weighed  In  the 
particular  manner  prescribed  by  the  Act. 

Meredith  ▼.  Hdman,  16  H.  ft  W.  798,  approved. 

Decision  of  the  Queen's  Bench  Diflsion,  37  W.  B. 
800,  23  Q.  B.  D.  380,  aifirmed.— iSmMA  t.  Wood, 
O.A.  138^24  Q.  B  D.  23;  69  L.  J.  a  B.  6;  61 
L.  T.  879. 

2.  Coak'-^Bale-^FaUe  datement  a$  to  wdght  hy 
servant  of  edUr^LiabUity  of  itUer^  Weights  and 
Meaiuree  Ad,  1889  (62  &  63  Fid.  c  21),  s.  29,  su6- 
tedion  (1)  (2).— In  order  to  support  a  couflction 
under  section  29  of  the  Weights  and  Measures  Act| 
1889,  there  must  be  a  false  representation  as  to  the 
weight  of  the  coals  sold  by  the  seller  of  them. 
Where,  therefore,  the  seller  of  the  coals  made  no  re^ 
presentation  as  to  their  weight,  but  his  servant,  in 
the  course  of  delWering  them,  made  an  untrue  state-^ 
ment  as  to  their  weighs, 

Held,  that  the  master  was  not  liable  for  the  repre-^ 
sentation  of  bis  ser? ant,  and  could  not  be  con?icted« 
^Boberte  ?.  Woodward,  q.b.d.  770. 

See  alio  Juszzoi  ov  tkb  Peaob,  6 ;  Looal  Qoiebs" 

XBITT,  9. 

WEST  AUSTBALIA,  LAW  of  :— 

Begietration  of  title-^Befueal  by  oommiaeioner-^ 
Oa?eat— rratt^sr  of  Land  Ad,  1874,  m.  19,  21, 120< 
—The  Oommissioner  of  Titles  for  Western  Australia 
is  not  bound  to  register  a  title  merely  on  the  issue  of 
the  prescribed  notices  and  the  absence  of  a  caveat ; 
but  he  has  a  discretion  to  refuse  to  registeri  subject 
to  the  opinion  of  the  supreme  wufi^^Manning  1. 
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CommisHoner  of  TiUet  for  Wwkrn  Auttralia,  p.o. 
—15  App.  195. 

WILL:— 

C0N8TBUOTION— 

1.  Abatement  —  Dfficiency  —  Lap$€, — A.  made  a 
bequeet  of  jewels  and  ornameuts  to  trusteea  apon 
trast  to  sell  for  the  beet  price  obtainable,  and  to  pay 
thereout  two  legaoies  of  definite  amonnts,  bat  the 
will  contained  no  gift  of  aarplus  sale  moneys.  One 
of  the  legacies  lapsed.  The  price  obtained  was  in- 
sufficient to  pay  both  in  full. 

Held  (distinguishing  Page  y.  Leapingwell^  18  Yet. 
463),   that  the  legacy  which  did  not  lapse  was  not 
^    liable  to  abate  in  faYour  of  the  residuary  legatee.— 
Baikee  ▼.  Raikei,  oh.d.  ohi.,  j.  636. 

2.  Abatement— Legacy  to  w</e.— If  an  estate  is  in- 
sufficient to  pay  all  legaoies  in  full,  a  legacy  to  the 
testator's  wife,  to  be  paid  to  her  immediately  after  his 
death  for  her  immediate  requirements,  is  liable  to 
abatement. — Gazenove  ▼.  Oazenovef  oh.d.  kbk.,  j. — 61 
L.  T.  115. 

3.  Ademption — Morigage'^Payment  in  teetator*9 
lifetime, — The  testator  bequeathed  to  his  trustees  in 
trust  for  A.  and  B.  £4,000,  at  present  secured  by  a 
mortgage  of  landed  property  at  P.  The  mortgage 
was  paid  off  during  the  testator's  lifetime. 

Held,  that  the  legacy  was  specific,  and  was 
adeemed. — Blade  ▼.  Walp<^^  oh.d.  sat,  j. —  61  L.  T. 
497. 

4.  AdvaneemenU'^A.  gaye  an  annual  allowance  to 
B.,  his  eldest  son.  He  took  one  hundred  £10  shares 
in  a  company  in  B.'s  name,  and  550  shares  in  another 
company,  and  B.  became  a  director  in  both  oompanie*. 
He  receiyed  the  director's  fees,  but  yoluntarily  paid 
all  the  diyidends  to  his  father.  A.  by  his  will  settled 
nearly  all  his  estate  on  B.  for  life,  with  remainder  to 
his  children.  After  A.*s  death  the  shares  were  found 
in  envelopes,  with  the  words  "  belonging  to  me  *'  in 
A.'s  writing. 

Held,  that  the  presumption  of  adfancemrnt  was 
rebutted,  and  that  B.  held  the  uhares  as  a  trustee. — 
Gooch  y.  Oooch,  oh.d.  sat,  ^— 62  L.  T.  384. 

4a.  Charge  of  debts  on  rea%  — Interim  rents — 
Trustee, — A  testator  who  died  in  January,  1887,  by 
his  will  gaye  his  real  estate  at  North  and  South 
GoUiugbam  and  bis  residuary  real  estate  to  his  nephew, 
he  also  paying  thereout  the  following  legaoies :  that 
is  to  say,  the  legacy  or  sum  of  £1,000  to  my  trustees, 
to  be  held  by  them  upon  the  trusts  hereinafter 
deolered  concerning  the  same  ;  the  like  legacy  or  sum 
of  £1,000  to  the  four  daughters  of  my  late  niece, 
Mary  Holroyd,  in  equal  shares;  and  the  legacy  or 
sum  of  £200  to  my  niece,  Sarah  Woodruff,  to  whom  I 
gife  and  bequeath  the  same  respectiyely."  The  tes* 
teatator  directed  that  such  legaoies  should  be  paid  at 
the  end  of  six  months  after  the  death  of  his  sister, 
and  he  directed  his  trustees  to  stand  possessed  of  the 
sum  of  £1,000  thereinbefore  directed  to  be  paid  to 
them  and  "  charged  on  my  GoUingham  Estate,"  upon 
certain  trusts. 

Held,  that  the  testator's  nephew  was  not  a  trustee 
of  the  legacies  for  the  legatees,  but  that  the  same  were 
merely  charged  on  the  North  and  South  Oollingham 
Estate ;  and  that,  that  being  so,  he  was  not  liable  to 
account  for  the  back  rents  and  profits  of  that  part  of 
tbo  CoUingbam  Estate  of  which  he  was  in  possession 
from  the  death  of  the  testator  to  the  date  of  the 
completion  of  the  sale  of  that  estate  by  the  direction 
of  the  court. '^Newbald  ?.  Becldtt,  oh.d.  chi  ,  t. — 62 
L  T.  533. 

6  Charity — Advancement  of  economic  and  sanitary 
education.^The  testator  gate  £200,000  to  trustees, 
payable  ezolusiyely  out  of  such  part  of  his  personal 


estate  aa  might  be  legally  bequeathed  for  'chuitiUe 
purposes,  in  trust  to  apply  the  money  for  the  sdniise- 
ment  and  propagation  of  education  hi  eotmosiio  nd 
sanitary  science  in  Great  Britain. 

Held,  that  there  was  a  yalid  charitable  beqneit- 
Berridge  y.  Turner^  ohj>.  an.,  j.— 62  L.  T.  365. 

6.  "  Ohildren"^niegiUmaieehildreH.^liimiL 
by  his  will  gaye  a  share  of  his  residuary  estststai  tnn 
for  B.  for  life,  and  after  B.'s  deaUi  for  B.'a  diiUrei. 
B.  was  married  in  1845,  but  was  separated  tnm  Us 
wife  in  1848,  and  neyer  saw  her  again.  Slie  dMii 
1878,  nefer  haying  had  any  children,  and  tt  tbsdstsot 
the  will  she  was  past  the  age  of  ehlld-beariog.  Betwses 
1861  and  1858  B.  bad  four  ohildren  by  D.,lmtA. 
treated  them  as  his  grandchildren.    B.  predcoisied  A. 

Held,  that  B.'s  illegitimate  children  could  not  tike 
a  share  in  the  residue. — Raggett  ?.  Browne,  chj. 
CHI.,  J.— 61  L.  T.  463. 

7.  GUms  gift^Children  of  mmnhsrs  of  dm  M 
at  date  of  wiU.—A.  by  her  will  gate  the  leridw  of 
her  property  to  be  equally  dinded  between  the  sou 
and  daughters  of  her  four  deceased  biothsii,  M 
directed :  "  should  any  of  them  be  dead  before  m  I 
then  direct  that  his  or  her  share  shall  be  c^nlly 
divided  between  his  or  her  ohildren. 

Held  (aifirming  the  decision  of  Kay,  J.),  tint 
ohildren.  Hying  at  the  date  of  the  will,  of  nepheviad 
nieces  who  were  dead  at  the  date  of  the  viU,  eovld 
not  take  under  the  wttl. — Oroves  y.  Muslktr,  aA.-43 
Ch.  D.  569 ;  59  L.  J.  Gh.  896. 

8.  Condition  —  MafHagt'-Oonsad  of  incita.- 
Where  a  testator  attaohee,  as  a  condition  to  the  isjoj. 
ment  of  property  glyen  by  his  will,  that  the  bendUiiy 
shall,  if  he  marries,  do  so  with  the  eoaicnt  of  \k 
trustees,  bat  prescribea  no  partioular  form  of  oomest, 
the  court  will  treat  such  consent  as  a  matte  ot 
substance  rather  than  of  form,  and  will  hold  that  tlK 
oondition  has  been  satisfied  if  the  oonaent  has  bw 
substantially  giyen. 

Daley  y.  Desbouverie,  %  Atk.  S61,  foUoved.-AdMf 
y.  Smith,  oh.d.  sti.,  i.  380—59  L.  J.  Ob.  SM;f1 
L.  T.  181. 

9.  Oy-prds— CAaWfy.— The  testator  gave  Itp^ 
to  chatitable  institutions,  includinc  the  TnteM 
Home  Mission  in  Ireland  "  and  the  <*  Hone  Mi»M>  « 
the  Gk)spel  of  Christ  in  Ireland."  Then  weie  m 
societies  answering  to  aboye  descriptions. 

Held,  that  the  legacies  should  be  girea  to  tlie 
Church  of  Ireland  Home  Missioa.— /a  re  0«|' 
TruiU,  M.B.  ([r.)-25  L.  B.  Ir.  17L 


10.  Cy-prds  —  CharOy  —  School.  —  A  1  . 
£1,800  to  Baron  F.  B.  to  build  a  syMgogoe  m 
school  at  Jerusalem.  Baron  F.  B.  disoUiocd  the 
trust.     The    money    was    not   enoagh  to  Nl'  * 


aynagogue  attached  to  it.— /«  rs  Daeiie  Tn^  •* 
KAT,  J.— 61  L.  T.  630. 

11.  Dtrecfibn  to  pay  debts— Le^uy  to  f'^'^ 
Satisfaction.— A  direction  in  a  wiU  to  pay  ^'^^'f^ 
is  sufficient  to  rebut  the  presumption  of  Bstiuictt* 
of  a  debt  by  a  legacy. 

T.  gaye  a  bond  to  her  nephew,  to  whom  aba  ^  JJJ 
in  loco  parentis,  to  secure  payment  to  bim  of  »jfW 
within  twelye  months  after  her  deatii  if  be  ibouMK 
then  lining,  or  to  his  executors,  administratoif, « 
assigns  if  he  should  be  then  dead  leaving  »«!;,*? 
interest  from  the  day  of  her  death.  By  h«'*V*  "J 
left  him  a  freehold  estote,  a  legacy  of  A^O, «» 
certain  chattels.  By  o  codicU  she  directed  tbit J» 
her  funeral  expenses  and  lawful  debts  sboold  bepi" 
at  once. 
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Held,  that  the  debt  was  not  satisfied  by  the  legacy. 
^Bradshaw  ▼•  Hu{$h,  oh.d.  kat,  j.  199*— 43  Ob.  D. 
260;  59  L.  J.  Oh.  135 ;  62  L.  T.  52. 

12.  Effedt,'^A»  gate  all  the  rest  of  the  farnituid 
and  efleots  at  the  house  in  which  he  lired  to  A.,  and 
the  residue  of  hia  estate  to  B.  After  bis  death  bank 
notes,  stock  and  share  cerUflcates,  and  jewellery  were 
found  in  his  hoasu. 

Held  that  the  bank  notes,  stook  and  share  cerlifi- 
catep,  and  Jewellery  belonged  to  B.,  and  not  to  A.-* 
Daniel  y.  Daniel,  gh.i>.  nob.,  j.— 61  L.  T.  365. 

13.  Equitahle  ettaie-^Mixed  deviee — Freeholds  and 
copyholdi.—A.f  who  died  in  1844,  by  his  will,  devised 
his  freehold  and  oopyhDld  estates  to  trustees  upon 
trust  during  the  life  of  B.  to  receive  the  rents  and 
profits,  and  to  pay  the  same  to  B.  and  his  assigns 
''  during  his  life,  or  otherwise  to  permit  him  or  them 
to  reoeiTe  the  same  '* ;  and  from  and  after  the  death 
of  B.,  "to  the  sole  use  and  behoof  of  the  heirs  of  bis 
body  lawfully  begotten "  ;  and  in  case  B.  shonld 
die  without  leafing  any  iesae  of  his  body  lawfully 
begotten  he  defised  the  same  to  G.,  her  heirs  and 
assigns  for  ever.  By  a  disentailing  assurance  B. 
granted  all  the  freehold  estates  comprised  in  the 
rusiduary  devise  to  H.,  discharged  from  all  estates 
(aiL  to  the  use  of  B.  in  fee. 

W.,  who  claimed  under  B.,  agreed  to  sell  to  J.  cer- 
tain freeholds  included  in  the  devise  of  freeholds  in 
the  wilL  On  investigation  of  the  title  a  requisition 
was  made  that  B.  was  equitable  tenant  for  life  only  of 
the  property,  and  that  the  person  entitled  at  B/s 
death  should  concar  in  the  conveyance. 

Held,  that  B.  took  a  legal  estate  tail  in  the  free- 
holds, and  a  good  title  had  been  shown.— /n  re  AUop 
and  Joy,  oh.d.  chi.,  j, — 61  L.  T.  213. 

14.  Sitate  taU^dueceaiive  gi/te.-^U  there  is  a 
devise  to  several  persons  in  succession  in  words  suffi- 
cient to  pass  the  fee,  or  the  testator's  whole  intereet 
in  freeholds,  the  court  will  construe  the  gift  as  one  of 
successive  estates  in  tail.  The  general  intent  must  be 
ascertained  from  the  whole  will,  and  a  name  danse 
is  an  important  element  in  ascertaining  such  general 
intent.— 5ftMf(2er<  v.  Von  SteiglUz,  v.c.  (Ir.}— 23 
L.  R.  Ir.  564. 

15.  Eooeeuior  according  to  the  tenor — Truiteee, — The 
testator  nominated  four  persons  as  his  trustees,  U 
whom  he  bequeathed  his  residuary  estate,  with  power 
to  receive,  and  give  receipts  for,  "  any  sums  due  to  the 
residue/'  There  was  no  specific  appointment  of 
executors,  but  there  were  directions  to  *'  my  executors*' 
as  to  payment  of  debts  and  other  matters,  and  the 
words  "executors"  and  "trnstees,"  were  used 
indifferently  in  varioas  parts  of  the  will. 

Held,  that  the  trustees  were  executors  according  to 
the  tenor.— /n  the  Goods  of  Earl  of  Ltvtn^  p.d.  &  a.d. 
—15  P.  D.  24  ;  59  L.  J.  P.  D.  k  A.  35. 

16.  Eooeeuior  according  to  the  isnor — Trustees^ — The 
testator  gave  all  his  real  and  personal  estate  to 
trustees  upon  trust  to  pay  to  A.  a  debt  due  to  her 
from  the  testator,  this  being  the  only  debt  due  from 
the  estate,  with  one  exception.  The  trustees  were 
directed  to  pay  a  legacy  of  £50,  to  invest  the  residue, 
and  pay  the  income  to  B.  for  life.  He  gave  the 
residue  of  the  property  to  his  son. 

Held,  that  the  trustees  were  not  executors  accord- 
ing to  the  tenor. — In  the  Chods  of  Armstrong ^  p.d.  & 
▲•D.— 62  L.  T.  185. 

17.  Forfeiiure — Banhrupicy'^Scoich  sequtstraUon 
^  BevoeaUon.'-'The  testator  bequeathed  to  A.  the 
income  of  £15,000  for  life,  or  until  he  shall  "  become 
bankrupt  or  do  something  whereby  the  same  or  some 
part  thereof  would,  through  his  act  or  default,  or  by 
operation  of  law  or  otheridse,  if  belonging  absolutely 


to  him,  become  vested  in  or  payable  to  some  other 
person  or  persons."  A  sequestration  of  A.'8  estate 
was  awarded  in  Scotland,  but  was  recalled  before  a 
trustee  was  appointed. 

Held,  that  the  forfeiture  clause  in  the  will  did  not 
operate.— C7/ti<fef&ucX;  v,  James,  oh.d.  kbk.,  j, — 62 
L.  T.  454. 

18.  Forfeiture  —  Repugnancy  —  Bankruptcy  — 
Annulment— Bankruptcy  Act,  1833  (46  &  47  Vict.  c. 
62),  «•  35  (2).— A.  by  his  will  gave  his  personalty 
absolutely  to,  amongst  others,  his  children.  He  deviaed 
his  real  and  leasehold  estate  and  his  residuary  estate,  as 
to  one-third  to  his  wife  for  life,  and  as  to  two-thirds  to 
his  children  for  life  equally,  with  ^remainder,  after 
the  death  of  his  wife,  to  his  children  equally.  TIih 
will  contained  a  forfeiture  clause,  whereby  if,  by  any 
act  or  operation  of  law,  the  share  given  to  bis  wife 
or  any  child  should  be  aliened,  charged,  or  disposed 
of,  the*  share  or  shares  so  aliened,  charged,  or  dit. 
posed  of  should  vest  in  the  other  beneficiarios.  At 
the  date  of  the  testator's  death  one  of  his  daughters, 
who,  under  the  will,  had  been  given  an  absolute 
interest,  an  immediate  lifd  interest,  and  a  contingent 
life  interest,  was  a  bankrupt  The  bankruptcy  was 
annulled  some  years  afterwards,  suf&olent  funds 
having  come  to  the  trustee's  hands  to  pay  all  the 
creditors  in  full.  The  contingent  gift  still  remained 
contingent  at  the  date  of  the  annulment. 

Held,  (1)  that,  as  to  the  absolute  gifts,  whether  in 
possession  or  remainder  at  the  testator's  death,  the 
forfeiture  clause  was  repugnant  and  void ;  (2)  tbaf, 
as  to  the  oontingent  life  interest,  the  forfeiture  clause 
did  not  operate,  since  the  moment  for  determining 
whether  the  clause  applied  was  when  payment  and 
receipt  became  possible ;  (3)  that,  as  to  the  immedi- 
ate life  interest,  the  clause  of  forfeiture  did  operate, 
notwithstanding  the  provisions  as  to  the  consequences 
of  annulment  contained  in  section  81  of  the  Bank- 
ruptcy Act,  1869,  the  language  of  which,  for  the 
present  purpose,  is  the  same  as  section  35  (2)  of  the 
Bankruptcy  Act,  1883. — Mdcalfe  v.  Metcalfe,  oh.d. 
KBK.,  J.  397—43  Ob.  D.  633  ;  59  L.  J.  Ob.  159. 

19.  Gift  to  wife  and  ehUdren^^Tenaney  in  common, 
— Where  property  is  devised  to  the  testator*s  wife 
for  the  benefit  of  his  wife  and  children,  the  court 
will  anxiously  lay  hold  of  any  slight  circumstance  to 
enable  it  to  construe  the  gift  as  an  estate  for  life  to 
the  wife,  remainder  to  the  children,  and  not  as 
creating  a  Joint  tenancy.— 7n  re  McVickcr*s  Contract, 
v.c.  (Ir.)— 25  L.  R.  Ir.  307. 

20.  Gift  ovir -^ Codicil-^ Revocation. -^0.  be- 
queathed the  legal  estate  in  all  his  real  and  personal 
property  to  B.  and  D.,  whom  he  appointed  execu- 
tors, on  trust  to  pay  certain  annuities  and,  subject 
thereto,  to  pay  the  income  to  £.  for  A.'8  life,  aud 
after  A.'s  death  to  transfer  all  the  real  and  personal 
estate  absolutely  to  E.,  subject  to  existing  annuities, 
and  in  case  of  E.  ^predeceasing  A.  without  lawful  issue, 
all  the  real  and  persoual  estate  was  devised  and  be* 
queathed  to  P.,  his  heirs  and  assigns  for  ever,  subject 
to  annuities.  By  a  codicil  it  was  declsred  that,  if  E. 
should  die  before  or  after  A.  without  lawful  issue,  or 
without  making  any  dlspocition  of  the  property,  it 
might  then  become  the  property  of  P.,  his  heirs  and 
assigns  for  ever,  subject  to  annoities.  A  second  codi- 
cil was  in  these  words :  —  *'  I  hereby  revoke  and 
declare  void  the  appointment  of  B.  and  D.  as  truote^s 
and  executors  in  the  will  named,  and  do  leave  and 
bequeath  all  my  said  real  and  personal  property  to  E., 
subject  to  the  annuities  and  other  conditions  therein 
mentioned,  and  do  hereby  appoint  and  nominate  E.  as 
my  sole  executor  and  administrator."  By  a  third 
codicil  it  waj  declared  that  the  annuities  should  be 
chargeable  solely  on  his  land  at  W.,  which  was  the  only 
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real  eftate  of  the  teetator,  and  was  held  for  Uym, 
renewable  for  ever.  E.  died  before  A.  withont  iarae , 
and  without  bating  diapoaed  of  the  property. 

Held,  (1)  tbat  the  eeoond  oodioil  did  not  reToke  the 
modifloationB  in  the  first  codicil ;  (2)  that  the  gift  o?er 
in  the  first  oodioil  was  yoid.— £(<feMofa  t.  Fiiagtrald, 
o.k.  (Ir.)— 83  L.  B.  Ir.  466. 

81.  Gift  over-^OondiUon^MarriagB'-^Oonieni  of 
iru$Ue$. — A.  bequeathed  a  share  in  the  residue  of  his 
estate  to  M.,  if  she  should  marry  with  the  consent  of 
the  testator's  wife,  if  then  llfing,  or  of  the  trustees 
for  the  time  being  of  the  will,  with  a  gift  over  if  H. 
should  die  before  attaining  the  age  of  twenty-one,  or 
marrying  without  suoh  consent.  M.  attainel  the  age 
of  twenty-one  withont  marrying. 

Held,  that  the  gift  over  coidd  not  take  efPeot,  but 
that  M.  was  not  entitled  to  the  legacy  before  marriage, 
Oray  y.  Gray,  v.c.  (Ir.)—  23  L.  E.  Ir.  399. 

88.  Gift  over — Gift  during  widowhood, — The 
testator  gave  all  his  property  to  his  wife  in  trust  for 
the  benefit  of  his  children  so  long  as  she  remained  un- 
married. In  the  eyent  of  her  marrying  again  she  was 
to  have  a  life  interest  only  in  the  sum  of  £8,000.  He 
authorised  his  wife  and  trustee  to  advance  to  either  of 
the  children  £8,000  from  the  estate.  At  his  wife's 
death  the  estate  then  remaining  was  to  be  divided 
Into  four  parts,  and  the  proceeds  divided  equally 
among  the  children  then  surviving.  The  widow 
married  again  before  any  of  the  children  came  of  age. 

Held,  that  the  residue  vested  in  the  children  at  the 
marriage  of  the  widow. — Belhy  v.  Dear^  oh.b.  kat,  j. 
31—58  L.  J.  Oh.  669  ;  61  L.  T.  438. 

83.  Gift  over — "  Unmarried  and  without  having 
lawful  ^Mue."— By  his  will,  dated  in  1838.  a  testator, 
who  died  in  1840,  bequeathed  a  fund  upon  trust  to 
pay  the  income  to  his  two  daughters  for  their  respec- 
tive lives  for  their  separate  use  without  power  of 
anticipation,  and  after  their  respective  deceases  the 
principal  of  their  respective  shares  was  to  be  in  trust 
for  the  children  or  child  of  each  daughter  as  she 
might  appoint,  and  in  default  of  appointment  equally  ; 
and  if  there  should  be  no  such  child,  then  in  trust  for 
the  executors,  administrators,  and  assigns  of  each  of 
his  said  daughters  respectively ;  but  in  case  of  the 
decease  of  either  of  his  said  daughters  **  unmanied 
and  without  leaving  lawful  issue,"  then  the  testator 
bequeathed  the  share  of  the  one  so  dying  unmarried 
and  without  issue  to  the  surviving  sister.  The  plaintiff, 
one  of  the  testator's  two  daughters,  had  married,  but 
had  had  no  children,  and  she  was  a  widow  over 
seventy  years  of  age.  The  question  was,  whether  she 
was  now  absolutely  entitled  to  her  share  of  the  fund. 

Held,  that  the  plaintifl  was  not  absolutely  entitled, 
the  words  <<  unmarried  and  without  leaving  lawful 
issue "  meaning  not  under  coverture  at  the  time  of 
her  death. 

In  re  8ander$*  Truets  (L.  B.  1  Eq.  675)  followed.— 
In  re  King^  Saiiihury  v.  BidUy^  oh.d.  khk.,  «.— 62 
L.  T.  789. 

84.  UUgUimaUehad  deewibedae  *'daugUer'*  of 
teetator—BeMuary  gift  to  "  c^i^dren."— Testator, 
after  appointing  J.  L.  B,  one  of  his  executors  and 
trustees,  describing  him  as  ''my  son-in-law,'*  and 
making  various  devises  and  bequests  of  his  property 
to  his  three  eons  nominatim^  gave  other  property  to 
his  trustees  upon  certain  trusts  for  his  two  daughters 
respectively,  deacribing  them  as  ''my  daughter 
M.  A.  M.,  the  wife  of  the  said  J.  L.  B.,"  and  "my 
daughter  A.,  the  wife  of  W.  W."  He  then  devised 
and  bequeathed  his  residuary  real  and  personal  estate 
to  his  trustees  upon  trust  for  suoh  of  bis  "  children  " 
living  at  his  decease^  and  such  of  the  issue  then  living 
of  any  ohUd  or  children  of  his  dying  in  his  lifetime. 
M.  A.  H.  B,  was  iUegitioiate, 


Held^  that  the  will  showed  a  suificifliit  sspicMlnal 
intention  on  the  part  of  the  testator  to  indili 
M.  A.  M.  B.  under  the  term  "  ehildreD,"  tad  tbtt  dbe 
was  therefore  entitled  to  a  share  in  the  reridne.- 
Walih  V.  Brownfj  oh.d.  sti.,  i.— 68  L.  T.  899. 

85.  Intestacy  as  to  ret^tie.  — A  gsfs  ?iiioti 
legacies,  and  stated  that  he  excluded  all  hit  tektim 
except  his  two  nieces  from  the  benefit  of  his  will.  Hii 
nieces  were  appointed  executrixes,  withothafXM- 
tors.  The  two  nieces  were  not  the  only  next  of  kit  of 
the  testator. 

Held,  that  the  residue  was  undisposed  of,  aid 
devolved  upon  the  testator's  statutory  DextoiUn.* 
Holtnee  v.  Holme$^  oh.d.  xat,  j.— 68  L.  T.  38S. 

86.  Investment — "  Railway  or  ether  pMk  om> 
pany  "—  Companies  incorpoTcM  vndtr  tht  ObiRpasia 
ilefs.— A  testator  directed  his  trustees  to  faiwit  tha 
residue  of  his  estate  upon  {fnter  Mi)  "the  debeatirei 
or  securities  of  any  railway  or  other  public  sosipay 
carrying  on  business  in  any  part  of  the  United  YSa%' 
dom."  The  trustees  propoted  to  invest  in  the  Ncsri* 
ties  of  certain  companiea  incorporatsd  under  the  Coa- 
panied  Acts. 

Held,  that,  the  companies  being  toeorpoiiftedbf 
public  statute,  the  instruments  forming  their  eostf- 
tution  being'  accessible  to  the  publio  and  the  tJiam 
being  transferable,  they  were  pnblle  sonpasiM 
within  the  investment  clause,  and  that  the  power  w 
not  restricted  to  companies  Incorporated  I7 1  ipedil 
Act  or  by  Royal  Ohaiter. 

Decision  of  Stirling,  J.,  afftrmed. 

Whether  all  three  of  the  above-mentioned  dsncls. 
ibtlcs  'are  necessary  to  constitute  a  *'piiblie  em* 
pany,'*  gif(Bre.*-/n  re  Sharp,  Biekett  v.  Shofft  ti.- 
68  L.  T.  777. 

87.  "  7siue  ^"^Tenaney  in  comMon.— A.  bequeitM 
a  fond  upon  trust,  in  events  which  hippened,  for  to 
son  for  life,  and  then  "  in  trust  for  and  to  be  eqsilly 
divided  between  all  and  every  my  nephews  sod  oiMi 
who  shall  be  living  at  the  time  of  the  death  o(  ay 
safd  son,  and  the  issue  of  suoh  of  them  aa  aliall  th« 
be  dead  leaving  issue,  laa  tenants  in  oomnoD,  nek 
issue  nevertheless  taking  only  the  share  or  reapediw 
shares  which  the  deceased  parent  or  parenU  voaU 
have  taken  if  living." 

Held,  (1)  that  "  issue  *•  most  be  rsatrietrf  to 
children ;  (2)  that  the  issue  took  as  teasatih 
common  ^tifer  se.— /»  re  Smith,  0E.n.  stl,  i»^^ 
L.  J.  Oh.  661. 

88.  cTo^ni  tenancy — fiCsveranos.— A  devised  ««•* 
property  to  his  five  sons  respectively  ss  teosnlna 
common,  and  appointed  them  Joint  tensnta.  iw 
many  years  the  profits  were  equally  dividsd  swsg 
the  five  sons  or  their  personal  representstivei.  '«v 
of  the  sons  had  died. 

Held,  that  the  four  sons  took  the  residue  si  jaw 
tenants ;  but  that  the  Joint  tenancy  ^ J? 
severed,  and  that  the  surviving  son  was  «™^? 
the  whole  of  the  property.— /»  fs  IfoBii'i  Trmt 
iCB.  (Ir.)-8d  L.  B.  Ir.  460. 

88a.  Joint  tenaney-^-Diseretionary  ***'?J;»jfj! 
certain  bequests  to  his  widow,  gave  *J>«'*'™.  "I 
estate  to  his  father  "  for  his  own  use  and  *««5*»^"J 
at  his  discretion  for  the  further  use  and  bsartt  « 
A.'b  daughter,  who  was  then  a  minor  snd  Ui  «J 

Held,  that,  under  this  clause,  the  father  toot  ■" 
residue  as  trustee  for  himself  and  A.'s  dssgbW" 
Joint  tenants,  with  a  discretion  in  the  '^"  " 
the  application  of  the  daughter's  share  dwttf  ^ 
minoritfy.— -ifJWfison  v.  Aikinmm,  a.B.D»-«»  ^  *' 
735. 

89.  lift  eUaU^'*  D^atdt  of  iim  maU*"^ 
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Ad,  1837  (1  Vict,  e,  26),  i.  29.^The  testator  was 
owner  in  fee  of  a  moiety  of  an  estate  and  tenant  for 
life  of  the  other  moietj,  with  remainder  to  A.,  his 
eldest  son  in  taU  male.  His  will  recited  that  he  had 
expended  large  sums  on  the  improYement  of  his  honeo 
and  property  at  B.,  of  which  improYcments  A.  wonld 
have  the  benefit,  and  charged  his  own  moiety,  which 
he  expressed  his  intention  of  beqaeathing  to  A.,  with 
£1,000  to  his  son  D.,  and  £1,500  to  his  son  H.,  to 
be  secnred  by  A.  on  the  testator's  death,  or  when  A. 
came  of  age.  If  D.  or  H.  should  die  without  issu**, 
his  portion  was  to  be  paid  or  secured  to  the  surviYor, 
and  if  A.  should  die  without  issue,  or  D.  should  be- 
come possessed  of  .the  estates,  D.  was  to  secure 
£8,500  to  M.  The  will  further  recited  that  some  of 
the  testator's  property  was  settled  in  tail  male,  and 
contained  a  bequest  of  the  testator's  own  moiety  to 
A.  for  life,  and  to  his  eldest  son  and  his  heirs  in  tail 
male,  in  default  of  issue  male,  to  J),  for  life  and  his 
issue  in  tail  male,  and  in  default  of  D.'s  issue  male  to 
M.  and  his  issue  in  tail  male,  subject  to  £3,000  for 
any  younger  children  of  those  who  inherited,  and  in 
default  of  issue  male  to  the  daughter  or  daughters  of 
A.,  D.,  or  M.,  and  in  default  of  issue  male  or  female 
to  the  testator's  daughters  in  fee  as  tenants  in  corn- 


Held,  (1)  that  A.  took  an  estate  for  life,  with  re- 
mainder to  his  eldest  son  in  tail  male  and  reYcrsion  to 
himintaU  male;  (8)  that  *< default  of  issue  male*' 
meant  an  indefinite  failure  of  issue  male. — NwiUe  y. 
Thacher,  cjl.  (Ir.)— 23  L.  B.  Ir.  344. 

30.  Legacy— Eo^cuior — Renunciation — Selection  of 
heneficiariee.'^A^  by  his  will,  appointed  three  persons 
Ills  executors,  and  gave  the  residue  of  his  estate  to 
certain  charitable  institutions  named  in  his  will,  or 
such  others  "  as  my  executors  herein  named  "  might 
appoint.    One  of  the  executors  renounced  probate. 

Held,  that  the  renunciation  of  the  ofQoe  of  executor 
did  not  operate  to  preYcnt  him  claiming  the  right  of 
joioiog  with  the  continuing  executors  in  selecting  the 
charitable  institutions  to  share  in  the  residue. 

Keatea  y.  Burton,  14  Ves.  434,  not  followed.— 
Oraw/ordi^  Royal  Infirmary^  gh.d.  xbk.,  j.  418 — 
43  Oh.  D.  643 ;  59  L.  J.  Oh.  351 ;  68  L.  T.  63. 

31.  Mortgage  of  real  ettate, — A.,  after  appointing 
two  persons  executors  and  trustees  of  his  will, 
directed  "  that  the  trustees  for  the  time  being  of  my 
will  shall  haYe  full  power  to  settle  my  aoconnts  and 
wind  up  my  affairs  as  they  or  he  shall  think  fit,  and 
in  so  doing  to  make  any  sales  and  arrangements 
they  or  be  shall  Judge  expedient."  He  dcYised  and 
bequeathed  all  his  real  and  residuary  personal 
estate  unto  and  to  the  use  of  his  trustees  upon  the 
trusts  therein  declared.  Shortly  after  the  testator^ s 
death  one  of  the  trustees  named  in  the  will,  the 
other  having  renounced  probate  and  disclaimed  the 
trusts  thereof,  raised  a  sum  of  £500  by  a  mortgage  • 
of  a  portion  of  the  testator's  real  estate  for  the 
purpose  of  satisfying  some  pressing  claims  against 
the  testator's  estate. 

Held,  that  the  mortgage  was  authoriaad  by  the 
terms  of  the  will.— Z>uMo»  y  BrookjfUld^  ok.d.  mob., 
J.  90—59  L.  J.  Ob.  31 ;  61  L.  T.  661. 

Z^.  Mortmain-^ RaUtaay  eompany^Deheniure — 
Mortgage — Mortmain  Act  (9  Geo,  4,  e.  36). — A  mort- 
gage debenture  issued  by  a  railway  company  under  a 
special  Act,  not  being  in  the  form  given  in  schedule  0. 
to  the  Oompanies  Clauses  Gonsolidation  Act,  1845,  but 
in  the  form  of  an  assignment  by  the  company  to  the 
mortgagee,  his  heirs,  executors,  administrators,  and 
aosigns,  of  the  railway  company  and  undertaking,  and 
all  branch  railways,  lands,  and  hereditaments  belonging 
thereto,  is  not  within  the  Mortmain  Act. — Ker  y.  Dent, 
QH,B.  091.,  J, — 62  Lp  T.  55. 


33.  Next  of  kin  of  person  dead  ai  daie  of  u;i72— » 
Period  for  ateertainingelai8'^LapBe.—A.»  bequeathed 
a  sum  of  money  **  to  such  person  or  persons  as  would 
hsYe  become  entitled  to  my  said  husband's  personal 
estate  under  or  by  virtue  of  the  Statute  of  Distributions 
had  he  died  intestate  and  without  leaving  any  widow 
him  surviving.' •  At  the  death  of  the  testatrix  some  of 
the  persons  entitled  to  her  husband's  estate  under  the 
statute  were  different  from  those  entitled  to  it  at  his 
own  death. 

Held,  that  the  clause  must  be  read  as  if  the  words 
"  at  my  husband's  death  "  were  inserted,  so  that  the 
clause  would  read  "  To  such  person  or  persons  as  would, 
at  my  late  husband's  death,  have  become  entitled," 
ftc.,  and  that  the  persons  to  take  under  the  gift  were 
to  be  ascertained  at  the  death  of  the  husband. 

Held,  also  (following  In  re  Ham*$  Trust,  8  Sim.  N.  S. 
106),  that  there  was  a  lapse  as  to  the  share  of  one  of  the 
husband's  next  of  kin,  who  died  in  the  lifetime  of  the 
testatrix.^  inUiams  v.  Davies,  oh.d.  sti.,  7.  523—44 
Oh.  D.  484. 

84.  **Rdaiivis  hereinbefore  narMd**'^niegitim%te 
rdativee-^"  Vested  transmissible  ^nCsresf."— A.  gave 
legacies  to  several  persons  described  as  his  ''  cousins  " 
for  life,  and  afterwards  for  their  respective  children. 
He  also  gave  legacies  to  persons  nom^nof  ^m  describing 
them  as  his  "  cousins  "  and  "  nieces,"  and  then  gave 
the  residue  of  his  estate  among  suoh  of  '*  my  relatives 
hereinbefore  named  as  by  virtue  of  the  provisions 
hereinbefore  contained  "  should  become  entitled  to  a 
Yosted  transmissible  interest  in  any  part  of  his 
property.  Some  of  the  persons  described  as  cousins 
were  descended  froor  illegitimate  children  of  A.'s 
grandmother.  H.  was  the  ooly  legitimate  mentioned 
nominaUm  who  took  a  Yested  transmissible  interest 
under  the  will. 

Held,  that  ^  relatives  hereinbefore  named  "  included 
persons  whom  the  testator  had  himself  mentioned  in 
his  will  and  described  as  the  children  of  bis  ''  cousias," 
whether  suoh  cousins  were  in  fact  cousins  in  the  strict 
legal  sense  of  the  term  or  not,  and  although  the 
testator  had  not  mentioned  such  children  by  any  of 
their  names,  and  that  such  children  were  accordingly 
entitled  to  share  in  the  residue  as  well  as  H. 

Decision  of  Stirling,  J.,  38  W.  B.  867,  reversed.— 
In  re  JodreU,  Jodrell  y.  Seals,  o.a.  781 — 69  L.  J.  Oh. 
638. 

35.  RemotenaS'^ Legal  contingent  remainder* — A. 
devised  successive  life  estates  in  freehold  lands  to  his 
daughter  A.,  and  to  any  husband  whom  she  might 
thereafter  marry,  with  contingent  remainders  over  of 
the  legal  estate  in  the  lands  to  children  who  might  ba 
living  at  the  death  of  the  survivor  of  A.  and  such 
huslMnd. 

Held,  that  the  contingent  remainders  oYcr,  though 
lionitations  of  the  legal  estate,  were  void,  as  obnoxioas 
to  the  rule  against  perpetuities. 

The  application  of  the  rule  against  perpetuities  to 
legal  contingent  remainders  discussed. 

Ode  Y.  Bewell,  2  H.  L.  Oas.  186,  explained  and  dis. 
tinguished.— '^Vosf  y.  Frosty  oh.d.  xat,  j.  864-13 
Oh.  D.  246  ;  59  L.  J.  Oh.  118  ;  63  L.  T.  25. 

36.  Remoienesi'^Power  of  appointmen^-^urisdie^ 
tion  —  Originating  summons^Ord,  66|  r.  3.— A. 
devised  freehold  estate  to  the  use  of  trustees  in  fee, 
upon  trust  to  pay  the  net  income  to  her  sister  lk[.  for 
life,  and  then  to  M.'s  children  for  life  successively  in 
order  of  age,  and  after  the  death  of  H.  and  all  her 
children,  to  the  testatrix's  sister  E.  for  life,  and  then 
to  E.'s  children  for  life  successively  in  order  of  age, 
and  after  the  death  of  M.  and  E.  and  all  their  children, 
the  said  trustees  were  to  stand  seised  of  the  property 
in  trust  for  suoh  persons  and  in  such  manner  as  the 
longest  liver  of  M.,  E.,  and  their  ohildien  should  by 
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deed  or  will  appoint,  and«  in  default  of  appointment, 
in  truBt  for  the  testatrix's  heir-at-law  absolutelj.  M. 
and  E.  haTing  both  surTlTed  the  testatrix,  one  of  M,'s 
ohildren,  who  turned  out  to  be  the  longest  liver  of 
M.,  K,  and  their  ohildren,  made  a  will  purporting  to 
appoint  the  property  to  a  trustee  in  trust  for  the 
appointor's  ohildren,  and  died  in  1889.  The  trustees 
under  the  will  of  the  original  testatrix  having 
taken  out  an  originating  summons  for  the  decision  of 
the  question  whether  they  ought  to  convey  the  pro- 
perty to  their  testatrix's  heir-at-law  or  to  the  appointee 
under  the  will  of  the  longest  liver, 

Held  (reversiog  the  decision  of  Kay,  J.),  that  the 
case  was  within  ord.  55,  r.  3,  and  that  there  was 
jurisdiction  to  decide  it  on  originating  summons. 

All  the  parties  were  present  and  requested  to  have 
the  case  on  the  merits  decided. 

Held,  that  the  longest  liver  of  M.,  E.,  and  their 
children,  being  not  necessarily  ascertainable  within  a 
life  in  being  and  t«renty-one  years,  the  power  of 
appointment  given  to  such  longest  liver  was  void, 
and  that  upon  the  termination  of  the  life  estates 
given  toM.,  E.,  and  their  ohildren,  the  heir-at-law  of 
the  original  testatrix  was  entitled  to  the  property  as 
undisposed  of. 

Avem  V.  Lloyd,  16  W.  E.  669,  I^  R.  5  Eq.  383, 
disapproved. — Midgley  v.  Tatley,  o.a.  470—43  Cti.  D. 
401 :  59  U  J.  Oh.  384  ;  62  L.  T.  473. 

37.  "  ifoprwnfaMtw."— Where  a  gift  is  given  by 
will  to  a  person  and  his  **  representatives,"  the  term 
"  representatives  "  means  executors  and  administrators, 
not  next  of  kin,  in  the  absence  of  any  special  words  in 
the  will  to  control  or  restrict  such  ordinary  meaning. 

fn  re  Craw/ord'a  Trusts,  2  Drew.  230,  followed.— 
In  rs  IFare,  Oumherlege  v.  OuniberUge-Ware,  oh.d. 
sTi.,  J.  767. 

38.  Securities  for  money — Lien — Unpaid  purchas:- 
money. — A  bequest  of  ''all  seourities  for  money" 
includes  money  due  to  the  testator  in  respect  of  which 
he  had  a  vendor's  lien  for  unpaid  purohaae-money. — 
Callow  V.  Callow,  oi?.d.  ohi.,  j.  104—42  Oh.  D.  450 ; 
58  L.  J.  Cb.  698. 

39.  "  Securities  for  moneys  " — Shares  in  company. 
•»In  the  absence  of  clear  words  in  the  context,  shares 
in  companies  will  not  pass  under  a  bequest  of 
''securities  for  moneys." — McDonnell  v.  Morrow,  v.c. 
(Ir.)— 23  L.  B.  Ir.  691. 

40.  SuhUituHonary  gift — Remotenesi. — ^The  testa- 
trix gave  her  residuary  estate  in  trust  for  all  the 
children  of  her  son  H.  who  should  attain  the  age  of 
twenty-five,  or,  being  daughters,  should  marry  under 
that  age,  with  a  gift  over  if  any  child  died  under 
twenty- five  leaving  children  who  should  attain  the 
age  of  twenty-five,  or,  being  daughters,  should  marrj 
under  that  age,  to  such  last-mentioned  children  in 
equal  shares  of  the  share  which  their  parent  would 
have  taken  if  he  or  sh^  had  attained  the  age  of  twenty- 
five.  One  son  of  H.  attained  the  age  of  twenty-five 
before  the  death  of  the  testatrix. 

Held,  that  the  gift  was  void  on  the  ground  of 
remoteness.  —  King  v.  Whitten,  CH.n.  nob.,  j. — 62 
L.  T.  391. 

41.  Tenancy  for  life-^Period  of  iurvivorship. — ^A. 
bequeathed  £3,000  to  his  executors  in  trust  to  apply 
the  interest  to  the  support  and  maintenance  of  his  son 
W.  during  his  life.  On  the  death  of  W.  he  bequeathed 
the  said  £3,000  to  be  divided  equally  between  his  sons 
B.  and  M.,  and  his  daughter  6.,  or  to  the  survivors  or 
survivor  of  them  attaining  the  age  of  twenty-one.  All 
the  children  attained  the  age  of  twenty-one,  but  S. 
alone  survived  W. 

Held,  that  the  period  of  survivorship  was  the  death 
of  the  tenancy  for  life,  and  that  S*  was  entitled  to  the 


whole  of  the  fund. — Shaw  v.   Shaw^  y.o.  (Ir.)—S5 
L.  B.  Ir.  30. 

48.  Tenancy  for  lif&^PorUoM^Power  of  settZs- 
mcni. — ^The  testator  declared  that  any  tenants  for  life 
under  his  will  should  on  his  or  their  marriage  have 
powers  of  settling  portions. 

Held,  that  the  powers  of  settlement  arose  on  the 
marriage  of  a  tenant  for  life,  and  oould  be  exercised 
at  any  subsequent  period. — In  re  Creagh,  l.j.  (Ir.) — 
26  L.  E.  Ir.  128. 

43.  Tenancy  for  life  —  Capital  ^  Maintenance^ 
Absolute  or  limited  ^nfereaf.— Testator  gave  all  his 
real  and  personal  estate  to  his  wife  and  J.  Q.,  "  upoa 
trust  to  allow  my  said  wife  to  have  the  full  and  entire 
ute  and  enjoyment  thereof  for  ber  matntenanoe 
during  her  lifetime"  ;  and  he  declared  that  she  might, 
"  at  any  time  during  her  lifetime,  sell,  lease,  mort- 
gage, or  otherwise  absolutely  dispose  of  all  or  any 
part  of  the  said  estate  for  her  maintenance,  but  not  by 
way  of  testamentary  disposition."  And  he  declared 
that  after  her  death  J.  H.  should  call  in  and  convert 
all  his  said  estate,  or  the  residue  then  remaining 
thereof,  and  stand  possessed  thereof  upon  oertsdn  trogti 
mentioned  in  his  will. 

Held,  that  the  wife  was  not  absolutely  entitled  to 
the  cspital  of  the  estate,  but  only  to  a  life  interest, 
with  power  to  resort  to  the  capital  during  ber  Ufa 
for  maintenance,  but  not  for  any  other  purpose. — 
In  re  Fox,  Fox  v.  Fox,  cn.n.  sxi.,  j,— 62  L.  T. 
762. 

44.  Trust  for   sale-^lntereit, — A    testator    gave 
property  to  trustees  upon  trust  after  his  wife's  death 
to  sell  and  retain  two  sums  of  £1,000  with  Intereat, 
together  with  simple  interest  thereon  at  four  per  oent. 
from  certain  dates  to  the  date  of  retainer,  upon    oer- 
tain  trusts.     He  empowered  his  trustees  to  post  pone 
the  sale  of  the  real  estate  after  his  wife's  death  for 
any  period  not  exceeding  three  years,  and  dedaied 
that  the  net  rents  and  profits  of  suoh  of  hla  real  estate 
as  should  not  have  been  sold  should  be  applied  aa  the 
proceeds  of  sale  would  have  been.     After  the  widow's 
death  in  1887  the  real  estate  was  not  sold. 

Held,  that  interest  on  the  two  sums  of  £1,000  was 
payable  at  four  per  oent.  from  the  death  of  the 
widow. 

Turner  v.  Buck,  22  W.  B.  748,  L.  E.  18  Bq.  301, 
distinguished.-*  JVatfrs  v.  Boooer,  oh.d.  kat,  j.  57 — 42 
Oh.  D.  617;  58  L.  J.  Oh.  750. 

45.  Vesting. — A  testator  devised  his  residuary  real 
and  personal  estate  upon  trust  to  pay  the  inoooie  to 
the  widow  of  testator's  son  for  life,  with  remainder 
upon  trust  "for  all  the  children*  of  the  teatator's 
said  son  "  who  being  a  son  or  sons  shall  live  to  attain 
twenty-one,  or  beiog  a  daughter  or  daugbtera  shall 
marry  under  twenty-one  with  their  mother's  oonsent, 
to  be  divided  between  them  share  and  share  alike." 
The  will  contained  powers  of  mHntenanee  and 
advancement  applicable  to  all  ohildrer: 

Held,  that  the  daughters  who  atttij^ed  twenty-one 
took  a  vested  interest  in  the  fund,  alSiough  they  had 
not  married  under  that  age. — In  re  Hunt,  Davie§  w. 
Betherington,  oh.d.,  ohi.  j. — 62  L.  T.  758. 

46.  Vesting^**  From  and  o/lter."— The  teatator 
gave  a  house  to  trustees  on  trust  to  permit  bit 
daughter  E.  to  receive  the  rent  for  life,  and  **  f fob 
and  after  her  death  "  the  house  was  to  be  beld  ia 
trust  for  all  E.*s  children  in  equal  shares  aa  tMbaata 
in  common,  on' their  respectively  attaining  thi  a^e  of 
twenty -one  years.  B.  had  only  one  daughter;  vho 
survived  her,  but  died  under  twenty-one  unmarHed. 

Held,  that  E.'8  daughter  did   not  take  a  wealed 
interest. — Jobson  v.   Richardson,  CH.n.  mor.,  x«- 
Go,  D.  154  \  59  L.  J,  Oh.  245  ;  62  L.  T.  149. 
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47.  VeiUng^ReBtdting  tnut.'-A  wUl  oontaiiied  the 
lollowiDg  words: — *'I  gi?e  and  bequeath  to  mj 
brother  E.  whatsoever  real  estate  I  may  die  possessed 
of  wheresoever  sitaate,  on  trnst  nevertheless  to  pay 
thereout"  certain  speoifled  debts,  "and  also  in  trnst 
to  pay  to  each  of  my  sisters  M.  and  G-.»  and  to  my 
brother  A.,  as  long  as  they  respectively  1  ive,  the  sum 
of  £50  every  year  by  equal  quarterly  payments." 
The  testator's  personalty  was  bequeathed  to  E.,  A., 
M.9  and  G.»  end  B.  was  appointed  sole  executor.  The 
debts  spedfled  in  tiie  will  were  paid  before  the  testa- 
tor's death. 

Held  (al&rming  the  decision  of  the  Oourt  of  Appeal), 
that  E.  took  a  vested  interest,  and  that  the  residue 
of  the  real  estate  did  not  pass  by  a  resulting  trust 
to  the  heir-at-law.— ^ooms  v.  Croome^  K.L.— 61  L.  T. 

48.  Vuiing^SuhaUutionary  gi/U^A.  left  the 
reeidne  of  his  estate  in  trust  for  his  wife  for  life,  and 
at  her  death  to  be  equally  divided  ''between  our 
children,  A.,  B.,  and  0*,  to  take  what  would  have 
been  their  mother^s  share,  and  any  other  of  my  grand- 
children to  represent  their  parents  in  similar  circum- 
stances." The  testator  left  seven  children.  A.,  B., 
and  0.  were  the  children  of  a  daughter  who  died 
before  the  date  of  the  will.  Three  other  children 
survived  their  father,  but  predeceased  their  mother. 

Held,  that  the  children  who  survived  their  father, 
but  predeceased  their  mother,  did  not  take  vested 
interests,  but  that  their  interests  were  devised  and 
bequeathed  to  their  children. — Miha  v.  MiUa,  oh.d. 
KAT,  J.— 61  L.  T.  359. 

EXXCUTIOK— 

49.  Evidene^^  InierlineaiionB  —  Codidl  —  Prolate 
with  hlanJea. — ^Wbere  the  attestation  clause  in  a  codicil 
contains  a  declaration  that  some  alterations  have  been 
made  in  the  codicil  before  execution,  the  court  may 
infer  that  all  the  alterations  were  so  made. 

In  the  absence  of  evidence  that  words  written  over 
erasures  in  a  will  were  added  before  execution,  pro- 
bate must  be  granted  with  blanks  wherever  the 
erasures  occur  if  the  words  erased  cannot  be  ascer- 
tained.— Doherty  v.  Dwyer,  p.  &  d.d.  (Ir.)— 25 
I..  E.  Ir.  297. 

49a.  InterlineaiioM^'Probaie.'^A  testator  wrote 
cnt  his  wUl  in  1885  and  signed  and  dated  it,  but  did 
not  have  it  attested.  He  subsequently  destroyed  all 
but  the  last  sheet,  and  wrote  out  two  fresh  sheets, 
which  he  attached  to  the  said  last  sheet.  He  then,  in 
1888,  inked  over  his  signature  in  the  presence  of  two 
attesting  witnesses,  who  duly  signed  their  names  at 
the  foot  of  the  attestation  clause.  The  testator  died 
in  1889,  and  after  his  death  the  will  was  found  with 
the  name  of  the  residuary  legatee  altered,  and  with 
several  other  alterations,  all  being  in  the  testator's  own 
bandwritins^.  There  was  no  evidence  as  to  when  these 
were  made  The  next  of  kin  and  heir-at-law  con- 
enrred  in  le  application  of  the  sole  executor  for 
probate.  he  oourt  admitted  the  will  to  proof.— 
MauU  V.  Jtfatifo,  p.p.  ft  a.d. — 62  L.  T.  702. 

50.  StparaU  pagei-' Execution  on  fir ri  page — Pro^ 
Me.— 'A.'s  will  was  written  on  the  first  and  fourth 
pages  of  a  sheet  of  notepaper.  She  made  her  mark,  which 
was  duly  attested,  at  the  foot  of  the  first  page,  but 
both  psges  were  read  over  to  her,  and  she  used  a  mark 
aolely  in  consequence  of  physical  weakness. 

The  oourt  admitted  the  whole  document  to  probate. 
— In  the  Qoodi  of  Ffrench^  p.  &  d.d.  (Ir.)— 23  L.  E. 
Ir.  433. 

51.  Undue  ipfluenee — Burden  of  proof. — A  person 
who  expects  a  will  to  be  made  in  his  favour  ought  to 
take  care  that  the  testator  obtains  proper  and  in- 
dependent advice. 

The  fact  that  the  person  who   propoucds  a  will 


under  which  he  benefits  is  the  only  person  who  took 
instruolions  for  it  and  caused  it  to  be  prepared,  throws 
upon  him  the  burden  of  proving  the  testator^s  entire 
freedom  and  oapaoify.— Par^  v.  2>tifioa»,  p.d.  &  a.d. 
—62  L.  T.  642 

Pbobatb — 

52.  Amendmen^Attestaiion  dause — Signature  of 
legatee. — ^Where  a  will  has  been  executed  in  the 
presence  of  two  witnesses,  and,  in  addition  to  their 
signatures,  the  signature  of  a  third  person,  who  was 
a  legatee  under  the  will,  appeared  at  the  foot  of  the 
will  immediately  below  their  signatures,  the  court  will 
receive  evidence  to  explain  why  such  signature  was 
written,  and,  if  satisfied  that  it  was  not  written  with 
the  intention  to  attest  the  signature  of  the  will,  will, 
on  motion  after  notice  to  all  parties  interested,  and  on 
their  non-appearance,  order  the  name  so  written  at 
the  foot  of  the  will  to  be  omitted  from  the  probste. 

In  the  Goods  of  Sharman,  17  W.  B.  687,  L.  B. 
P.  D.  ft  A.  661,  followed.— /n  the  Ooode  of  Smith, 
P.D.  ft  A.i>.  384—15  P.  D.  2 ;  62  L.  T.  183. 

53.  Oodicit^Non'teitamentary  document. — A.  duly 
executed  a  will,  and  subsequently  executed  a  docu- 
ment drawn  up  by  her  huslHuid  with  her  concurrence, 
and  beginning  with  the  words,  "  Tills  is  not  meant  as 
a  legal  will,  but  as  a  guide." 

Held,  that  the  paper  was  not  entitled  to  probate  as 
a  eodieil. — Fergu»on»Davie  v.  Ferginon^  Davie,  p.d.  ft 
A.D.— 15  P.  D.  109. 

64.  Evidence— Proof  of  contents  of  destroyed  taill.~^ 
The  plaintiff  asked  that  probate  might  be  pronounced 
for  a  non-existent  document  as  the  last  will  of  her 
father,  who  died  in  1877.  At  his  funersl  his  wife 
produced  a  written  paper  in  the  form  of  a  will,  stat- 
ing that  it  was  the  will  of  her  deceased  husband.  By 
it  she  took  a  life  interest  in  her  husband's  property, 
which  at  her  death  was  to  be  divided  among  the 
children  of  the  marriage.  The  document  was  sub- 
scribed with  three  names,  one  of  which  purported  to 
be  that  of  the  deceased,  written  in  his  own  hand- 
writing. The  two  other  names  were  signatures  of 
the  attesting  witnesses.  The  widow  continued  to 
occupy  the  freehold  house  and  land  where  the 
deceased  had  lived  (and  which  was  the  only  property 
left  by  him)  until  her  own  death,  which  occurred  in 
Jaly,  1885.  She  never  took  any  steps  to  prove  what 
ehe  had  alleged  to  be  the  will  of  her  late  husband, 
and  at  her  death  the  paper  produced  at  the  funeral 
was  not  forthcoming.  The  plaintiff  propounded  that 
document,  and  pleaded  that,  although  it  had  dis- 
appeared, the  oourt  ought  to  grant  probdte  of  it. 
No  attempt  had  been  made  to  show  that  the  paper 
bore  any  date  whatever,  or  that  it  contained  an 
attestation  clause  to  the  names  of  the  two  wltaesses. 

Butt,  J.,  pronounced  for  the  paper,  the  contents  of 
which  had  been  proved  in  the  course  of  the  trisl.  On 
appeal. 

Held  {dissentients  Gotten,  L.J.),  that  the  decision 
of  Butt,  J.,  was  justifiable,  having  regard  to  the 
circumstances. — Harris  v.  Knight,  o.a.— 62  L.  T. 
507. 

55.  Married  woman — Power  of  appointment — 
Deed  |k>{2.— A.,  by  an  ante-nuptial  settlement, 
settled  her  property  on  such  trusts  as  she  should  by 
revocable  deed  or  will  appoint.  In  1884  she  executed 
a  will  not  expressly  referring  to  the  settled  property. 
In  1887  and  1889  she  executed  two  revocable  deed 
polls,  which  were  duly  attested,  and  by  which  she 
appointed  the  settled  property  upon  certain  trusts 
alter  her  death. 

Held,  that  the  will  and  two  deed  polls  were  entitled 
to  probate. — Milnes  v.  Foden,  p.d.  ft  a.d.— 15  P.  D. 
105. 

66-   Two  wiUs^Fareign  proptfty^Inoorpwation. 
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—A  domieiled  Eogliabman  made  and  daly  executed  in 
EogUmd  two  iHlls  on  the  aame  day,  one  diepoaing  of 
hie  African »  the  etbez  of  hie  English  proi^rty,  and 
named  eeparate  executore  in  each.  Each  will  waa 
distinct,  and  excluded  the  property  dealt  wjth  in  the 
other. 

On  the  application  of  the  ezecutore  of  the  Euglieh 
will,  and  with  the  consent  of  the  persona  entitled  in 
oaie  of  inteataoy,  the  court  granted  probate  of  the 
English  will  alone,  with  a  note  that  an  authenticated 
copy  of  the  Afiican  will  had  been  deposited  in  the 
registry. 

In  the  OoodB  of  Astor,  24  W.  K.  639, 1  P.  D.  160, 
followed. — In  the  Goods  of  Callaway,  p.d.  ft  a.d.  528 
—15  P.  D.  147. 

RBfOOATION— - 

57.  Dettruction  hy  third  pirson-^RatiJieatum — Prc- 
haU^WilUAct,  1837(1  Ftef.  e.  26),  a.  20.— The  will  of 
the  testatrix  was  destroyed  by  one  of  her  relatlTes  in  her 
presence,  but  without  her  consent.  The  testatrix 
afterwaide  said  that  she  could  not  bring  her  mind  to 
make  a  new  will,  but  added  "  let  it  remain  aa  it  is.'' 

Held,  that  there  was  not  suifioient  eTidence  of  rati- 
fieaticn  of  the  destruction  of  the  will,  and  that  a  copy 
of  it  might  be  admitted  to  probate. — MilU  t.  JUilU 
ward,  P.D.  &  A.D.— 15  P.  D.  20 ;  61  L.  T,  651. 

68.  Marriage'^Power  of  appointment— Admini$' 
traiion-^WiU  annexed— Wills  Act^  1837  (1  Viet.  c. 
26),  s.  18.— A.  by  his  will  bequeathed  all  the  real  and 
personal  estate  to  which  he  might  be  entitled  upon  his 
death,  or  oTcr  which  he  might  haTe  a  power  of 
appointment',  to  B.,  whom  he  appointed  sole  execu- 
trix. He  afterwards  married  B.,  and  died  without 
f  xecutiog  another  will.  The  property  OTer  which  he 
had  a  power  of  appointment  under  his  mother's  will 
would,  if  the  power  was  unexercised,  haTe  been 
divided  between  bis  brothers  and  sisters. 

Held,  that  so  much  of  the  will  as  was  an  execation 
of  tho  power  of  appointment  was  within  section  18  of 
ILc  Wilis  Act,  1837,  and  was  not  revoked  by  the  mar* 
riagp,  and  that  the  widow  was  entitled  to  a  grant  of 
administration  with  the  will  annexed,  limited  to  eucb 
property. — In  the  Qooda  of  Rueeell,  p.d.  &  a.d. — 
15  P.D.  Ill;  62  L,  T.  644. 

59.  Ttaring.—A.  executed  a  will  in  1881,  which 
was  revoked  by  another  will  executed  in  1884.  The 
later  will  wss  found  with  the  signatures  of  the  attest- 
ing witnes^ee  torn  off.  The  executor  propounded  the 
earlier  will,  alleging  refocation  of  the  aecond  will. 
The  execution  of  the  later  will  waa  not  proTed. 

The  court  pronounced  for  the  firat  will. — Gruhb  t. 
Qruhh,  P.D.  &  A.D.— 62  L.  T.  644. 

See  aUo  ADMiNiaTBATioN,  25;  Bamkbuptct,  28 
Etidbnce,  1 2  ;  Executor,  3 ;  Guiana,  Law  op 
Husband  and  Wipb,  10 ;  Limitations,  Statute  op,  13 ; 

MATturan    WoMAN,     15;    MOBTOAOB,     24;     PoWBB    OP 

Apfoimimbnt,  1 — 5  ;  Trustbb,  9. 

WINDING  UP.— See  Building  Socibit,  6 — 8;  Com- 
pany, 19—40. 

WINE. — See  Covbnant,  2  ;  Licbnsbd  Hovbb,  1 ;  Pbinci- 
PAL  AND  Agent,  7. 

WITNESS.— Se«  Administration,  2;  Attacrmbnt,  2; 
Bill  of  Salb,  1  ;  Company,  12;  Costs,  6;  Eyidbncb, 
2  ;  Will,  52. 

WBIT. — See  Habeas  CoBFus;  Legitimacy  Dbcla&ation 
Aot,  2  ;  Pbaciicb,  37,  38,  44—51 ;  T&adb-Makk,  2. 


RULES  OF  COURT,  1883. 

Ord  4,  r  1— See  Practicb,  44 
Ord  8,  r  1— See  Praoticb,  46 
Ord  9,  r*6— See  Praohob,  24,  47 

r  8— See  Pbaotiob,  51 
Ord   11,  r  1— See  Patbmt,  11;  PaAona,  17,48; 
Tradb-SIark,  2 
r  2'— See  Tradb-Mabx,  2 
Ord  12,  rr  15,  16— -See  PRAcrioB,  24 

r  30— See  Practicb,  49 
Ord  14,  r  1 — See  Mortoaob,  2 ;  Pbachoi,  50 
Ord  15,  r  1 — See  Administbatiov,  1 
Ord  16,  r  8 — See  Mortoaob,  8 
r  9— See  Practicb,  23,  25 
r  11— See  Patbnt,  \ 
r  14 — See  Practicb,  47 
r  48^See  Practicb,  27 
rr  52,  53— See  Praoiiob,  26 
Ord  17,  r  1— See  Practicb,  20,  22 
rr  2,  3— See  Practicb,  22 
r  4— See  Practicb,  20,  28 
Ord  19,  r  8 — See  Practicb,  31 
r  13— See  Mortoaob.  7 
r  15— See  Practicb,  28 
r  27— See  Libbl.  2 
Ord  22,  r  6— See  Ncisancb,  3 
r  7— See  Costs,  28  ;  Ncisancb,  3 
r  17--8ee  Lands  Clausbs  CoNaoLiDATioir  Aci,7 
Ord  25,  r  4 — See  Patbnt,  8 ;  PRAonci,  35 
Ord  26,  r  1— See  Nuibancb,  3 
Ord  27,  r  1— See  Practicb,  29 

r  11 — See  Mortoaob,  7 ;  Pbactioi,  30, 3U 
Ord  28,  r  1— See  Practicb,  28 

r  11 — See  Practice,  2 
Ord  31,  r  1— See  Diacc»TBRT,  3,  4,  7 
r  7— See  Discotbrt,  11,  12 
rr  12-14— See  Di8C3VBRY,  13 
r  15 — See  Discotbry,  1 
r  18 — See  Biscotbry,  1 
r  21 — See  Practicb,  34a 
rr  25,  26— See  Disootbry,  9 
Ord  32,  r  6— See  Pbacticb,  31a 
Ord  34,  r  2— See  Practicb,  35 

r  7a— See  Lands  CLausbs  Consolidatiok  Acr,  i 
Ord  36,  r  34— See  Evidencb,  1 
r  60 — See  Practicb,  9 
r  52 — See  Practicb,  6,  8 
r  58 — See  Practicb,  22 
Ord  37,  rr  5,  6a— See  Praciicb,  16,  17 
r  7 — See  Discotbry.  12 
rr  21,  22— See  Evidbncb,  2 
Ord  38,  r  6— See  Praciicb,  1 
r  14— dee  Practicb,  1 
r  18 — See  Administration,  2 
Ord  39,  r  1— See  Praciicb,  4 
Ord  40,  rr  4,  6 — See  Practicb,  4 
Ord  41,  r  3— See  Married  Woman,  7  ^ 

Ord  42,  r  3 — See  Practicb,  20 
r  10— See  Practicb,  24 
rr  23,  28— See  Practicb,  20 
Ord  44,  r  2 — Sse  Attacmmbnt,  6 
Ord  45,  r  1— See  Attachmbnt,  4  ;   Marbiw  V(»ui', 
.     7;  Solicitob,  1 
r  2 — See  (Vmfany,  24 
Ord  50,  r  8— See  Practicb,  33 
Ord  51.  r  la — See  Partition,  2  , . 

Ord  55,  r  3— See  Abministratiok,  4;  Pbaciici,  »»t 
19 ;  Will,  36 
r  4 — See  Administration,  4 
r  5 — See  Practice,  19 
r  10a — See  Administration,  1 
r  13a — See  Trcbtbb,  3 
rr  44,  46 — See  Execdtor,  2  ^ 

Ord  57,  r  1— See  Intbrpleader,  1;  Fbiciici,  l» 
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T  2— See  Iktbbplbabbb,  1,  2 

r  7 — See  Pbaotiob,  18 

r  15— See  Imtbhpuudbb,  2 
Old  58»  t  2~See  Baxxkuttcy,  7—9 ;  F&aciiob,  12 

t  4— See  CovsB,  25  ;  Mubbpbbsbntation,  2 

I  8— See  Ctoars,  3 

I  9 — See  P&AOTiOB,  6 

T  15 — See  Banxbxjptct,  7,  8;  CosTa,  14;  Pbacticb, 
5,18 

r  16 — See  Pbaotiob,  11 
Ord  59,  T  1— See  Pkaotigb,  15 

r  8a--See  T^cticb,  15 
Ord  64,  r  7— See  Arbitbation,  2  ;  Bankruptot,  7 ; 
PRAorioB,  29 

r  14^See  Abbxtration,  2 
Ord  65,  r  27— See  Costs,  11,  23,  24 

T  38 — See  Costj,  1 
Ord  67,  r  4 — See  Attaohxbnt.  6 
Ord  70,  r  1— See  Costs,  25 ;  Misilbtbbsbntation,  2 
Ord  72,  r  2— See  Fbaoticb,  46 


STATUTES. 

I  Eliz.  0  2  (TJniformitj  Act)— See  EccLBfliAarioAL 
Law,  4 

43  £;iz.  0  2,  ■  1— See  Poob  Ratb,  4 

13  &  14  Car.  2,  c  4  (Uniformity  Act)— See  Bcclbsias- 
TicAL  Law,  4 

29  Car.  2,o  3  (Statute  of  Frauds),  e  4— See  Frauds, 
Statutb  07,  3  ;  Pabtnbrship,  1 

5  &  6  W.  &  M.,  o  20,  s  19— See  Banker,  2 

9  &  10  Will.  3,  0  15,  8  2— See  Abbitbation,  2 
9  Geo.  1,  c  19,  8  4-~See  Cojcpant,  16 
9  Geo.  2,  o  36  (Mottmain  Act)— See  Charity  3,  4  ; 
Will,  32 

II  Gko.  2y  0  19,  ■  1— See  Landlord  and  Tbnant,  3  : 
s  3,  DisooTBBT,  3  ;  Landlord  and  Tbnant,  3 

39  &  40  Geo.  3,  o  98  (Tbelluison  Act>--See  Soot- 
I.AND,  Law  of,  4 

48  Geo.  3,  o  55,  Sched.  B — See  Inhabxtbo  Housb 

DOTT. 

58  Geo.  3,  c45,8  51^See  Ybndoband  Pqbchaseb,  13 

6  Geo.   4,  0  50  (Special  Jury   Act),   s  34— See 
.  Pbactiob,  39a 

6  G^eo.  4,  0  81,  8  2— See  Liobnsbd  Housb,  6 
9  Geo.  4^  o  14,  s  6— See  Company,  18 
9  Geo.  4,  0  32,  s  3 — See  Liobnsbd  Housb,  1 
9  Geo.  4,  c  61,  ss  4 — 14 — See  Liobnsbd  Housb,  4 : 
fl  27,  LicBNesD  Housb,  3 

1  &  2  Will.  4,  o  32,  8  18— See  Liobnsbd  Housb,  5 
1  &  2  Will.  4.  c  37,  s  1— See  Mastbb  and  Sbrtant,  9 
1  &  2  Will.  4,  0  Izzfi.  (fiietropolis  Coal  Act)— See 
Weights  and  Hbabubbs,  1 

3  &  4  Will.  4,  0  27,  8  2 — See  Limitations,  Statutb 
OP,  9,  11 :  s  3,  Limitations,  Statute  of,  9,  11 :  e  8, 
Limitations,  Statute  of,  9,  11 :  8  25,  Limitations, 
Statute  of,  4 :  s  26,  Limitations,  Statute  of,  5  : 
8  34,  LiMiTATioNe,  Statute  of,  9 :  s  36,  Sbttlbmbnt, 
7 !  8  40,  Limitations,  Statute  of,  10 :   s  42,  Moet- 

SAGE,  4 

3  ft  4  Will.  4,  o  42,  8  2— See  Pbaotiob,  22 :  8  3, 
MoBTOAGB,  4 ;  88  3,  5,  Limitations,  Statutb  of,  10  : 
a  28,  Intbbbst,  2 :  s  29,  Intbrbst,  1 

3  ft  4  Will.  4,  0  71  (FresoriptioQ  Act),  ss  1,  4— See 
Pbescbiption 

4  ft  5  Will  4,  c  76,  8  71— See  Poor  Law,  5 

4  ft  5  Will.  4,  0  85,  s  19— See  Licensed  nouSE,  6 
6  ft  7  Will.  4,  0  66,  8  1— See  Company,  16 
6  ft  7  Wia  4,  0  96  (Parochial  Asaessment  Act),  s  1 
— See  PooB  Bate,  2 

1  Vict.  0  26  (WaiB  Act,  1837),  e  18— See  Will, 


58 :  8  19,  PowBB  of  Appointmbnt,  5  :  s  20,  Will,  57  : 
S8  23,  24,  PowBB  OF  Appointment,  5  :  s  27,  Powbb  of 
Appointmbnt,  8—5  :  s  29,  Will.  29 

I  ft  2  Vict.  0  107  (Church  Building  Act,  1838), 
8  9— See  Yendob  and  Fubouaser,  13 

5  ft  6  Vict.  0  35  (Inoome  Tax  Act,  1842).  s  39— 
See  Income  Tax,  5 :  s  60,  Income  Tax,  4 :  ss  106,  108, 
Income  Tax,  5  :  a  100,  Inoomb  Tax,  5 :  s  102,  Ino^mb 
Tax,  2  ;  s  159,  Income  Tax,  4 

6  ft  7  Vict.  0  18  (Farliamentary  Begistration  Act, 
1843),  s  17— See  Election  Law,  11 

6  ft  7  Vict,  c  73  (Solicitors  Act,  1843),  r  32^Sde 
SouciTOB,  12:  8  37,  Costs,  21,  26:  s  38,  Costs,  27 

7  ft  8  Vict.  0  32  (Bank  Charter  Act,  1844),  s  23— 
See  Bankbb,  1 

8  ft  9  Vict,  c  16  (Companies  Clauses  Consolidation 
Act,  1845),  8  18— See  Estoppel,  2 ;  s  38,  Company,  1 

8  ft  9  Viet,  c  18  (Lands  Clauses  CoosoUdaMoa  Act, 
1845),  8  49 — See  Lands  Clauses  Consolidation  Act, 
2  :  8  63,  Lands  Clauses  Consolidation  Act,  2 :  s  68, 
Lands  Clauses  Consolidatidn  Act,  3  ;  s  69,  Lands 
Clauses  Consolidation  Act,  7,  9 :  s  80,  Lands 
Clauses  Consolidation  Act,  7,  9 :  s  82,  Lands 
Clauses  Consolidation  Act,  6 :  s  85,  Lands  Clauses 
Conbolidation  Act,  1,  5 :  s  92,  Lands  Clauses  Con- 
solidation Act,  5 

8  ft  9  Vict,  c  20  (Railways  Clauses  Consolidation 
Act,  1845),  88  6,  16 — See  Lands  Clausbs  Consolida- 
tion Act,  3:  s  13,  Lands  Clauses  Consolidation 
Act,  5 :  a  15,  Lands  Clauses  Consolidation  \qt,  5 : 
8  16,  Lands  Claoses  Consolidation  Act,  3  :  s  46, 
Railway,  2 :  ss  77—79,  Railway,  5 

10  ft  11  Vict.  0  16  (Commissioners  Clauses  Act, 
1847),  s  60— See  Costs.  13 

10  ft  11  Vict,  o  17  (Waterworks  Clauses  Act,  1847;, 
ss  43,  48,  51,  52— See  Wateb,  1 

II  ft  12  Vict,  c  111  (Poor  Law  Amendment  Act, 
1848),  s  1— See  Poob  Law,  4 

12  ft  13  Vict,  c  50  (Sewers  Law  Amendment  Act, 
1849),  8  7— See  Cbiminal  Law,  3 

12  ft  13  Vict,  o  104  (Poor  Law  Amendment,  Ireland, 
Act,  1849),  8  19— See  Election  Law.  13 

13  ft  14  Vict.  0  50  (Trustee  Act,  1850),  s  2— See 
Tbcstbb,  12 :  s  10,  Trustee,  4:  8  32,  Trustee,  1  :  s 
35,  Trustee,  3  :  s  45,  Trustee,  3 

14  ft  15  Vict,  c  25  (Common  Lodging  House  Act, 
1851) — See  Common  Lodging  House 

14  ft  15  Vict,  c  36,  8  2— See  Inhabited  House 
DuiY,  1 

14  ft  15  Vict,  c  70  (Railways,  Ireland,  Act,  1851), 
e  9— See  Landlord  and  Tenant  (Ibeland),  3 

15  ft  16  Vict,  c  51  (Copyhold  Act,  1852),  s  24— See 
Copyhold,  1 

15  ft  16  Vict.  0  55  (Trustee  Extension  Act,  1852),  s 
8— See  Trustbb,  12 

15  ft  16  Vict.  0  85  (Metropolitan  Burials  Act,  1852; 
ss  24,  31— See  Contract,  2 

16  ft  17  Vict.  0  34  ancome  Tax  Act.  18531,  a  2— 
See  Income  Tax,  1, 5,  6  :  s  54,  Income  Tax,  3 

16  ft  17  Vict  0  41  (Common  Lodging-house  Act, 
1853) — S^e  Common  Lodging  House 

16  ft  17  Yict.  0  91  (Insurance  Companies  Registrs- 
tion  Act,  1853),  s  l^See  Income  Tax,  3 

16  ft  17  Yioc.  o  97  (Lunatic  Asjlums  Act,  1853),  s  57 
— See  LuHAOT,  1 

16  ft  17  Yiof.  0 110  (Common  Law  Procedure,  Ire- 
land, Act,  1853),  8  107— See  Practice  (Ibeland),  12. 

16  ft  17  Yicf.  c  119  (Betting  Act,  1853),  sa  1,  3— «ee 
Gaming  ;  Licensed  Hocbe.  2 

16  ft  17  Yiot.  o  137  (Charitable  Trusts  Act,  1853), 
0  17 — See  Chabitt,  5 

17  ft  18  Yict.  c  31  (Railway  and  Canal  Traffic  Act, 
1854),  8  1— 3—See  Railway,  4,  7;  e  6,  Railway,  7 

17  ft  18  Vi:t,  o  82,  8  8— See  Practice,  40 
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17  &  18  Yiot  0  104  (Merchant  Shipping  Act,  1854)* 
8  26— See  Shipping,  6:  ■  191,  Shipphto,  27  :  ■  853, 
Seippino,  18 

17  &  18  Yiot.  0  112  (Literaryand  Soi<»nUflo  Inatitn- 
tions  Act,  1854),  68  30,  33— See  Gompant,  40 

17    &  18  Yiot.  0   113   (Locke  King's  Act}— See 

MOBTOAOB,   24 

17  &  18  Yict.  0  125  (Oommon  Law  Procedure  Act, 
1854),  8  11 — See  Abbitbation,  1 

18  &  19  Yict.  0  120  (Metropolis  Lo«aI  Management 
Act,  1855),  88  125,  128 — See  Metbopolis  Manaobment 
Acts,  2 :  s  129,  Jcstxcb  of  the  Pbaoe,  8 :  s  202, 
Metbopolis  ManaobicemtAots,  3a 

18  &  19  Yiot.  c  122  (Metropolitan  Bailding  Act, 
1855),  BB  83,  85 — See  Metbopolib  Management  Acts,  1 

19  &  20  Yict.  c  97  (Mercantile  Law  Amendment 
Act,  1856),  8  14 — See  Limitations,  Statute  op,  10 

20  k  21  Yict.  c  60  (Bankruptcj,  Irelsnd,  Act,  1857), 
88  843,  353 — See  Banxbuptot,  4 

20  &  21  Yict.  0  77  (Probate  Act,  1857),  s  2— See 
Pbactiob,  10  :  8  73,  Administbation,  15,  73 

20  &  21  Yiot.  c  85  (Diforce  Act,  1857),  s  28— See 
DiYOBCE,  14:  6  32,  Diyoboe,  11 :  ss  30,  31,  Ditobob, 
5,  13a:  s  51,  Gobts,  8 

21  &  22  Yiot.  c  27  (Lord  Cairns'  Act),  s  1— See 
Light,  3 :  8  2,  DAMAGEfi,  4 ;  Light,  S  ;  Noisancb,  2 

21  &  22  Yict.  c  90  (Medical  Act,  1858),  s  29— See 
Medical  Acts 

21  &  22  Yict.  c  93  (Legitimacy  Declaration  Act, 
1858],  8  1 — See  Lboitimaot  Dbclabation  Act,  1 

21  &  22  Yict.  o  98  (Local  GK>TerDment  Act,  1858),  s 
62 — See  Limitations,  Statute  op,  8 

21  &  22  Yict.  c  108  (Matrimonial  Causes  Act,  1858], 
8  20 — See  Ditobob,  15 

22  &  23  Yiot.  o  17  (Yexations  Indictments  Act, 
1859),  s  1 — See  Cbiminal  Law,  1 

22  &  23  Yict.  c  35  (Law  of  Property  Amendment 
Act,  1859),  8  29— See  Exbcdtob,  2 

22  &  23  Yict.  c  49,  s  6 — See  Poob  Rate,  3 

"22  £-  23  Yict.  o  61  (Matrimonial  Cauaes  Act.  1859). 

k  4 — N.e  BUSBAND  AND   WiFE,  3  :    8  5,  DZVOBOB,  16,  17 

23  &  24  Yict.  0  38  (Lord  St.  LeonardB*  Act),  s  10— 
f  e  Lands  Clauses  Consolidation  Act,  7 

23  &  24  Yiot.  c  124  (Landlord,  Ireland,  Act,  1860), 
s  52— See  Landlobd  and  Tenant  (Ireland),  13  :  s  86, 
Landlobd  and  Tenant  (Ibbland),  12 

23  &  24  Yict.  0  125  (Metropolitan  Gas  Act,  1860), 
88  6,  14 — See  Gas  Company,  3  :  s  17,  Gas  Company,  2 

23  &  24  Yiot.  o  127  (Solicitors  Act,  1860),  s  28— 
Sec  SoLiciTOB,  2,  3 

23  &  24  Yict.  0  144  (Matrimonial  Causes  Act,  1860), 
8  7 — See  DivoBCE,  5 

24  &  25  Yict.  0  10  (Admiralty  Court  Act,  1861),  s 
10— See  Shipping,  27 

24  &  25  Yict.  0  94  (Larceny  Act,  1861),  s  1— See 

C  KIMINAL   liAW,  8 

*24  &  25  Yicf.  c  97  (Malicions  Injuries  Act,  1861), 
8  52 — See  Justice  op  the  Peace,  5 

24  &  25  Yict.  c.  100  (0£fences  against  the  Person 
Act,  1861),  s  20— See  Cbiminal  Law,  7  :  ss  42,  43, 
Justice  OF  the  Peace,  4:  ss  44,  45,  Justice  op  the 
Peace,  3  :  s  52,  Evidence,  5  :  s  61,  Cbiminal  Law,  4 

25  &  26  Yict.  c  63  (Merchant  Shipping  Act,  1862), 
8  32 — See  Shipping,  15a :  s  54,  Shipping,  6 

25  &  26  Yict.  0.  68  (Copyright  Act,  1862)— See  Copy- 
bight 

25  &  26  Yict.  c  89  (Companies  Act,  1862),  ss  7--9, 
14,  16— See  Company,  1  :  s  20,  Tbade  Namb,  2  :  s  23, 
Company,  39  :  s  26,  Company,  1 :  s  38,  Company,  1, 
28 :  88  41,  42,  Company,  8a :  s  43,  Company,  1 :  s  51, 
Company,  14:  s  67.  Company,  8b:  s  69,  Costs,  17:  s 
75,  Company,  1  :  h  79,  Cimpant,  21a;  Company,  31 : 
■  80,  Company,  25  ;  Company,  31  :  s  82,  Company,  24; 
Company,  25  :  s  85,  Company,  19  :  s  87,  Company,  5  ; 
Com  PAH'"'  19  :  s  94,  Company,  1 :  s  95,  Company,  1 : 


8  98,  Company,  1 :  e  101,  Company,  1 :  e  102.  Com- 
pany, 1 :  8  115,  Attachment,  2 ;  Company,  12:  e  117, 
Company,  12 :  a  133,  Company,  1 ;  Company,  29  ; 
Company,  35  :  8  147,  Company,  21a:  s  154,  Company, 
5  :  8  161,  Company,  32  ;  Company,  36,  88 ;  Company^ 
89a :  a  163,  Company,  7  ;  Company,  19  ;  Company,  29: 
8  165,  Company,  9,  11 ;  Sayings  Bahx  :  s  199,  Com- 
pany, 40 :  9  200,  Sayings  Bank 

25  k  26  Yiot.  o  102  (Metropolis  Management  Aet, 
1862),  8  98 — See  Metbopolis  Manaobmbnt  Actb,  3a 

25  ft  26  Yict.  0  108  (Confirmation  of  Sales  by 
Trustees  Act,  1862),  s  2 — See  Mobtoage,  12 

26  k  27  Yiot.  o  33  (Inland  Be?enae  Act,  1863),  s  1 
—See  Licensbd  Housb,  5 

26  &  27  Yiot.  0  87  (Safings  Banks  Act,  1863),  8  11 
See  Savings  Bank 

26  k  27  Yict.  c  119  (Companies  Clauses  Act,  1863)^ 
88  12,  17 — See  Railway,  8 

27  k  28  Yiot.  o  112  (Judgment  Law  Amendment 
Act,  1864),  88  4,  5 — See  Pbactiob,  36 

27  k  28  Yiot.  o  114  (Improrement  of  Land  Act,. 
1865),  88  9,  55— See  Settlement,  IS 

28  k  29  Yict.  c  121  (Salmon  Fishery  Act,  1865), 
ss  27,  35— See  Fisheby,  3 

29  k  30  Yiot.  c  31  (Metropolitan  Superannuation 
Allowanoes  Act,  1866),  ss  1,  4 — See  Mbtbopolis  Man- 
agement Acts,  4 

29  k  30  Yict.  o  32  (Matrimonial  Causes  Aor,  1866> 
8  2 — See  DiTOBCB,  14 

30  k  31  Yiot.  c  35  (Criminal  Law  Amendment  Act, 
1867),  8  2— See  Cbiminal  Law,  1 

30  &  31  Yict.  o  69  (Locke  King's  Amendment  Act,. 
1867 — See  Mobtgagb,  24 

30  k  31  Yict.  c  102  (Representation  of  the  People 
Act,  1867],  8  3— See  Election  Law,  9.  13  :  s  26, 
Election  Law,  4,  12 

30  k  31  Yict.  o  127  (Railway  Companies  Act,  1867), 
88  6,  7 — See  Railway,  9 :  s  14^  Railway,  8  ;  as  17, 18, 
Railway,  9 

30  k  31  Yict.  o  131  (Companies  Act,  1867),  s  15 — 
See  Company,  2  :  s  25,  Company,  1,  6 

31  k  32  Yict.  o  49  (Representation  of  the  People, 
Ireland,  Act,  1868),  s  4 — See  ELEcriON  Law,  5,  10 

81  &  32  Yiot.  o  71  (County  Courts  Adiuirtilty  Juris- 
diction Act,  1868),  8  3 — See  County  Court,  4 :  s  8, 
Shipping.  24 :  s  26,  County  Coubt,  1 

31  &  32  Yict.  0  119  (Regulation  of  Hail  ways  Act. 
1868).  fs  41,  43 — See  Lands  Clauses  Consclidatiok 
Act,  4 

31  k  32  Yict.  o  121  (Pharmacy  Act,  1868),  s  15— 
See  Phabmacy  Act 

32  k  33  Yict.  o  41  (Poor  Rate  Assessment  Act^ 
1869),  SB  7,  19— See  Election  Law,  1 

32  k  33  Yiot.  c  56  (Endowed  Schools  Act,  1869>, 
88  5,  11,  13,  29— See  Chabity,  2 

32  k  33  Yict.  c  62  (Debtors  Act,  1869),  8  4— Sea 
Attachment,  7,  8  :  s  5,  Attachment,  5 :  s  11,  Cbiminal 
Law,  5 

32  k  33  Yict.  o  68  (Law  of  E?idence  Amendment 
Act,  1869),  8  3— See  Evidence,  9 

32  k  33  Yict.  o  71  (Bankruptcy  Act,  1869),  s  Si-- 
See  Will,  18  :  s  125,  Banhbuptcy*  14 

32  k  33  Yiet.  o  70  (Oontagioue  Biseaaes  Abioala 
Act,  1869),  88  90,  97 — See  Local  Q-oybenmbnt,  4 

32  k  33  Yict.  c  92  (Fisheries,  Ireland,  Aor,  1869),  » 
10— See  Fishery,  2 

33  &  34  Yict.  c  29  (Wine  and  Beerhouee  Act, 
1870),  8  14 — See  Licensed  House,  1 

33  k  34  Yict.  o  61  (Life  Assurance  Companies  Act, 
1870),  8  2 — See  Company,  22  :  s  3,  Ins u bancs,  3  v 

JUBIBDICTION,   2  :    8  14,  CoMPANT,  22 

33  k  34  Yict.  o  71  (National  Debt  Act,  1870),  as  1, 
22— See  Bankeb,  2 
33  k  34  Yict,  o  78  (Tramways  Act,   1870),  s  33— 

See  liOCAL  QOVEBNMENT,  16 
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ZZkU  Yict.  0  97  (Stamp  Act,  1870),  ■  19— See 
PBAcnot,  5  :  a  70,  Stamp,  1,  2 

S3  A  34  Viot.  o  104  (Joint-Stock  Oompanies  Anange- 
meat  Aot,  1870),  •  2-~8ee  Gokpakt,  tS,  39a 

34  k  35  Vict,  o  31  (Tra4e  Union  Act,  1871),  b  23— 
See  Fbibxdlt  Socibtt,  1:84,  FaiairDLT  Soanrr,  2 

34  ft  35  Vict,  o  41  (Gas  Worke  Olansee  Act,  1871), 
le  11,  36 — See  Gas  OoKPAmr,  2 

34  ft  35  Yict.  o  56  (Doge  Act,  1871),  a  2— See 

JVSTICB  OF  THB  PeAOB,  7 

35  ft  36  Yiot.  o  41  (Life  Asearance  Oompanies  Act, 
1872),  8  7 — See  IzreuRANca.  3 

35  ft  36  Yict.  c  58  (Bankraptoj,  Ireland,  Act,  1872), 
1  66— See  BANK&nPTOT,  11 

35  ft  36  Yict.  c  94  (Licensing  Act,  1872),  a  3— 
See  LicBmiD  House,  6 :  s  17,  Liobnsbd  Housb,  2  :  ■  74, 
LiCBKeBD  HonsB,  6 :  a  75,  Licbnsbo  Houbb,  4 

36  ft  37  Yict.  o  48  (Regulation  of  BaUwaya  Act, 
1873),  a  14— See  Bailwat,  6a 

36  ft  37  ^ct.  c  66  (Jadicatura  Act,  1873),  a  19— 
Bee  FaAOTiCB,  3, 10 :  a  25,  Abbitbation,  2  ;  Ghobb  in 
AcnoN ;  Exbcutob,  4 :  Mortgaob,  17 :  a  26,  Abbi- 
TBATioir,  2 :  a  47,  BANxarPTCT.  5  ;  Pbacticb,  3 :  a  49, 
Costs,  6,  8  :  a  50,  Pbacticb,  19 :  a  57,  Pbaotxob,  43  : 
1 56,  Pbacticb,  21 

36  ft  37  Yict.  c  85  (Bierchant  Shipping  Act,  1873), 
s  17— See  Shippiro,  14,  15a 

37  ft  38  Yict.  0  37  (Law  of  Powers  Amendment 
Act,  1874),  a  1— See  Powbb  op  Appointmbnt,  2 

37  ft  38  Yict.  c  42  (Baildiog  Societies  Act,  1874), 
sa  12,  13 — See  Building  Socibtt,  3:8  15,  Building 
Socibtt,  5 ;  a  25,  Building  Socibtt,  3  :  a  32,  Building 
Socibtt,  8 

37  ft  38  Yict.  c  49  (Licensing  Act,  1874),  a  22— 
See  LioBNBBD  Housb,  3 

37  ft  38  Yicf.  o  57  (Real  Property  LimltaUon  Act, 
1874),  a  1 — See  Lucitationb,  Statotb  op,  7,  9 :  a  3, 
LnciTATioNa.  Statctb  op,  7  :  8  8,  Limitationb,  Statuib 
or,  8,  10,  13:  a  10,  Limitations,  Statutb  op,  13 

37  ft  38  Yict.  c  62  (Infants'  Relief  Act,  1874),  a  1 
—See  Inpant.  2,  3  :  8  2,  Inpant,  3 

37  ft  38  Yict.  c  78  (Vendor  and  Parchaaer  Act, 
1874),  B  2— Sea  Dibootbbt,  2 

37  ft  38  Yict.  o  85  (Pablic  Worahip  Regulation 
Act,  1874),  aa  8,  9— See  Ecclbbiabtical  Law,  1 

38  ft  39  Yict.  o  36  (Artiaans*  DwelUnga  Act,  1875), 
•  20— See  Light,  1 

38  ft  39  Yict.  o  55  (Pablic  Health  Act,  1875),  a  2— 
See  Local  Gotbrnmbnt,  12  :  a  4,  Local  Gotbrnmbnt, 
12,  13,  14:  a  150,  Local  GavBuncBNT,  12—15: 
B  157,  Local  Ootbbnkbnt,  3  :  s  158,  Local  Gotbrn- 
>nMT,  2 :  s  161,  Local  Govbknmbnt,  12a  :  bs  189,  193, 
Local  Gotbrnmbnt,  10:  ss  207,  211,  Local  Gotbbn- 
J«KKT,  8,  12a  :  a  229,  Local  Gotbbnmdnt.  12a  :  s  230, 
liOCAL  GoYBBKiCBNr,  12*:  a  257,  Local  Gotbbnmbnt, 
llf  13, 14  :  s  264,  Nuisancb,  2 :  a  276,  Local  Gotebn- 
MBCT,  12^  13 

38  ft  39  Yict.  c  60  (Friendly  Societiea  Act,  1875), 
«  2— See  Fribndlt  Socibtt,  2 

38  ft  39  Yict.  c  63  (Sale  of  Food  and  Druga  Act, 
1875),  R  9 — See  Adulteration,  2 

38  ft  39  Yict.  c  77  (Judicature  Act,  1875),  a  10— 
Adninistbation,  4  ;*  Married  Woman,  1 :  a  17,  Abbi- 
tiution,  2  ;  Tbcbtbb,  3 

38  ft  39  Yiot.  c  86  (Conspiracy  and  Protection  of 
Property  Act,  1875),  a  7— See  Mastbb  and  Sertant,  1 

38  ft  39  Yict.  o  91  ( Trade-Marka  Act,  1875),  a  10— 
See  Tradb-Mabk,  1,  5 

39  ft  40  Yict  c  22  (Trade  Uuion  Act,  1876),  a  16— 
Seo  Fribndlt  Socibtt,  1 

39  ft  40  Yict.  c  61  (DIfided  Parisbea  Act,  1876),  a 
34— See  Poor  Law,  2  :  a  35,  P  ion  Law,  1—4,  6 

40  ft  41  Yict.  o  18  (Settled  Ettdtes  Act,  1877),  aa  24 
26,  50— See  Sbttlbkent,  10 


40  ft  41  Yiot  c  26  (Oompaniea  Act,  1877),  a  4— See 

OOKPANT,  2 

40  ft  41  Yiot  0  33  (Dentiata  Act,  1878),  a  11— See 
Dbntibt 
40  ft  41  Yict  0  34— See  Hobtgagb,  24 

40  ft  41  Yiot  o  48  (Uniperaitiea  /Let,  1877),  aa  2, 12, 
14,  17,  51— See  Ohabitt,  6 

41  ft  42  Yiot.  0  15  (Ooatoma  and  Ireland  Be?enue 
Act,  1878),  a  13— See  Inhabitbd  Houbb  Dutt,  2 

41  ft  42  Yiot  c  19  (Matrimonial  Oanaea  Act,  1878), 
a  2— See  Ooars,  8 :  a  4,  Hubband  and  Wipe,  1 ;  JuarxcB 
OP  THB  Pbaob,  4 

41  ft  42  Yict  c  26  (Parliamentary  and  Ifnnicipal 
Begiatration  Act,  1878),  a  22 — See  Election  Law,  6 : 
a  28,  Election  Law,  4 

41  ft  42  Yiot  o  31  (BiUfl  of  Sale  Act,  1878),  a  3— 
See  Bankbuptct,  28  :  a  4,  Bankbuptct,  28 ;  Bill  op 
Salb,  7,  9,  11 — 13  :  a  6,  Mobtoaob,  2 :  a  8,  Bill  op 
Sale.  9 :  a  10,  Bill  op  Sale,  5,  6,  8 

41  ft  42  Yict  c  49  (Weighta  and  Heaaurea  Act, 
1878),  aa  22,  59 — See  Jubticb  op  the  Pbaob,  6 

41  ft  42  Yict.  c  74  (Contagious  Diaeases,  Animals, 
Act,  1878),  aa  4,  57 — See  Local  Gotbbnxbnt,  4,  6 

41  ft  42  Yict.  0  77  (Higbwaya  Act,  1878),  aa  13,  15 
— See  Local  GoyanNXENT,  7 

42  ft  43  Yict  0  7  (Bills  of  Sale,  Ireland,  Act,  1879), 
a  8 — See  Bill  op  Sale,  10 

42  ft  48  Yict  0  22  (Prosecntion  of  Offencea  Act, 
1879),  a  2 — See  EriDBNCB,  4  :  a  7,  Obixinal  Law;  1  ; 
Etidencb,  4 

42  ft  43  Yict  c  30  (Sale  of  Food  and  Drnga  Act, 
1879),  a  10— ^ee  Jusiiob  op  the  Peace,  9 

42  &  43  Yict  c  49  (Summary  Juiiadiction  Act, 
1879),  a  31 — Sea  JuaTicB  op  the  Peace,  2 :  a  33, 
Jubticb  op  the  Peace,  8 

42  ft  43  Yict  c  76  (Oompanies  Act,  1879),  a  5— Sea 
COXPANT,  1,  31 

43  ft  44  Yiot  c  42  (Employera'  LiabUity  Act,  1880), 
a  1 — See  MASfEB  and  Servant,  3 — 5 

44  ft  45  Yict.  ell  (Onstoms  and  Inland  Be?enue 
Aot,  1881),  s  38— See  Staxp,  3 

44  ft  45  Yiot  0  41  (Oonpeyancing  Act,  1881),  a  3— 
See  Yendob  and  Purchaser,  10 :  a  5,  Tbubtee,  1 :  a 
14,  Specific  Pebpobxancb:  a  15,  Mobtoaoe,  21 :  a 
19,  GoxPANT,  7 ;  Ybnoob  and  Pubohabbb,  9  :  a  20, 
Yendob  and  Pubchabbb,  9  :  a  24,  Ookpant,  7  ;  Mobt- 
oaoe, 18:  a  39,  Marbibd  Woxan,  11 :  a  43,  Inpant, 
4 :  a  44,  Oopthold,  1 :  a  56,  Mobtoaoe,  2a :  a  69, 
Mabbibd  Woxan,  11 

44  ft  45  Yiot.  o  44  (Solicitora*  Bemnneration  Act, 
1881),  aa  1,  8 — See  Souoitob.  10 

44  ft  45  Yict  c  49  (Land  Law,  Ireland,  Act,  1881). 
a  1 — See  Landlobd  and  Tenant  (Ibeland),  1,  9  :  a  3 
Landlobd  and  Tenant  (Ibeland),  15  :  a  8,  Landlobd 
AND  Tenant  (Ibbland),  8,  16 :  a  13,  Landlord  and 
Tenant  (Ireland),  4:  s  21,  Landlord  and  Tbnant 
(Ibbland),  11 :  s  22,  Landlord  and  Tbnant  (Ireland), 
16 :  a  57,  Landlord  and  Tenant  (Ibbland),  16  :  a  58 
Landlobd  and  Tbnant  (Ibbland),  10 

44  ft  45  Yict.  0  60  ((Newspaper  libel  and  B«>gl8tra. 
tion  Aot,  1881)— See  Eyidbnce,  10 

45  ft  46  Yict  c  38  (Settled  Land  Aot,  1882),  a  25 
— See  Settlbxent,  12 :  a  37,  Settlbxbnt,  2a 

45  ft  46  Vict.  0  89  (Conveyancing  Act,  1882),  a  12 
—See  Mobtoaob,  21 

45  ft  46  Yict  0  43  (Billa  of  Sale  Aot,  1882),  a  3— 
See  Bill  op  Sale,  9 :  a  4,  Bill  op  Sale,  8 :  a  5,  Bill 
OP  Sale,  15 :  a  8,  Bill  op  Sale,  1,  7,  11,  13  :  a  9, 
Bill  OP  Sale  3:  a  10,  Bill  of  Sale,  1,  14:  a  11, 
Bill  op  Sale,  5 :  a  13,  Landlobd  and  Tbnant,  3 : 
a  17,  Bill  op  Sale,  9 

45  ft  46  Yict  c  50  (Municipal  Gorporationa  Act, 
1882),  a  32— See  Election  Law,  1 :  as  44,  45,  51, 
Election  Law,  2  :  ss  92,  93,  100,  Election  Law,  3 : 
SB  140,  143,  144,  Municipal  Oobpobation,  2 
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45  &  46  Ytot.  0  61  (Bills  of  Exohaoge  Act,  1882), 
8  30 — Sei9  Bill  of  Excuakoz  :  m  62,  89,  Peommsokt 

NOTB,    2 

45  &  46  Viot.  c  75  (&Iarried  Women'a  Property 
Act,  1882),  8  1— See  Married  Woman,  3,  4,  6,  7,  9, 
14,  15  :  8  2,  Marribd  Woman,  15 :  s  3,  Married 
Woman,  1:85,  Married  Woman.  5,  15 :  a  13, 
Married  Woman,  8,  12:  ss  14,  15,  Marribd  Woman, 
8 :  a  17,  Husband  and  Wipe,  9  :  a  19,  Married 
Woman,  12,  14 

46  &  47  Vict,  o  51  (Corrupt  Practices  Act,  1883), 
8  38— See  Election  Law,  3 

46  &  47  Vict,  o  52  (Baokniptcj  Act,  1883),  s  4— 
See  Bankruptcy,  1 — 3,  19,  194 :  a  6,  Bankruptcy, 
22,  24  :  8  7,  Bankruptcy,  10 :  8  9,  Attachment,  7 ; 
Injunction,  1:  a  10,  Injunction,  1:  s  24,  Bank- 
ruptcy, 5,  13 :  a  25,  Bankruptcy,  18 :  s  28,  Bank- 
ruptcy. 11,  13,  15—18:  a  35,  Will,  18:  s  37, 
Bankruptcy,  20,  23  ;  Injunction,  1 :  a  39,  Bank- 
ruptcy, 6  :  If  44,  Bankruptcy,  27 :  a  45,  County 
Court,  7a  :  a  46,  Suekifp,  2 :  s  55,  Bankruptcy, 
29,  31 :  B  57,  Bankruptcy,  29  :  a  58,  Attachment,  4 : 
8«  72,  73,  Solicitor,  6:  a  89,  Bankruptcy,  29 :  ea 
95,  97,  Bankruptcy,  10:  a  104,  Bankruptcy,  5,  16: 
8  125.  Administration,  11;  Attachment,  4:  a  142, 
Bankruptcy,  18:  a  163,  Criminal  Law,  5:  a  168, 
Bankruptcy.  22 

46  &  47  Vict,  c  57  ( Paten t^  Deaigne,  and  Trade- 
Marks  Act,  1883),  a  7 — See  Design,  3  :  s  9.  Patent,  9  : 
M  ] 3,  Patent.  9  :  os  19. 20.  Patbnt,3  :  s  23,  Patent,  1,4: 
8  26,  Patent,  11 :  a  29,  Costs.  1 1  :  s  32,  Patent,  6—8  : 
s  36,  Patent,  4  :  a  46,  Patent,  1 :  a  47,  Design,  2 : 
0  58,  Design,  2  :  a  60,  Design,  1,  2  :  s  62,  Trade- Mark, 
3:  8  64,  Trade-Mark,  5,  9,  11,  13:  a  65,  Trade- 
Mask,  3 :  s  70,  Trade-Mark,  3  :  as  72,  74,  Tbade- 
Marv,  10,  11  :  a  73,  Trade-Mabk,  14:  a  77,  Trade- 
Mark,  3  :  a  85,  Patent,  1 ;  a  87,  Patent,  1,4:  s  90, 
Design,  2 ;  Trade-Mark,  2,  7—9 :  s  ,103,  Trade- 
Mark,  6:  a  107,  Trade-Mark,  2:  a 'ill.  Trade- 
mark, 2:  a  117,  Trade-Mark,  2 

46  &  47  Vict,  c  61  (Agricultural  Holdinga  Act, 
1883),  a  7 — See  Landlord  and  Tenant,  1 :  a  49,  Land- 
lord AND  Tenant,  2 

47  k  43  Yict.  o  68  (Matrimonial  Oausea  Act,  1884), 
a  2 — See  Husband  and  Wife,  4 :  a  3,  Husband  and 
Wipe,  5 

47  &  48  Yiof.  0  70  (Municipal  Elections  Corrupt 
Practicea  Act,  1884),  a  23— See  Election  Law,  3 

48  &  49  Viot.  c  3  (Repreaentation  of  the  People 
Act,  1885),  88  2,  3— See  Election  Law,  1,  12 

48  &  49  Yict.  o  15  (Reglatratioa  Act,  1865),  a  18^ 
See  Election  Law,  4,  6 

48  k  49  Yict.  o  69  (Criminal  Law  Amendment  Act, 
1885],  a  4-*S6e  Evidence,  5 :  a  10,  MALicioua  P&oaB- 

CUTION 

48  &  49  Yiot.  0  72  (Housing  of  the  Working  daaeea 
Acr,  1885),  a  12 — See  Landlord  and  Tenant,  5 

49  &  50  Yiot.  c  52  (Biaxried  Women*a  Maintenanoe 
Act,  1886),  a  1— See  Hu8band  and  Wipe,  2 

50  k  51  Yict.  0  20  (Criminal  Law  and  Procedure 
Amendment,  Ireland,  Act),  1887,  all-^See  Justice  of 
THE  Peace,  1 :  a  19,  Etidencb,  10 


50  k  51  Yiot.  o  27  (Markets  and  Fairs  Act,  1887), a 
4 — See  Local  Gk)YBBNKENT,  9 

50  k  51  Yiot.  b  28  (MerchandUe  Marka  Act,  1887), 
a  2 — See  Merchandise  Mark,  1,  2 :  e  3,  Mbbohaedisb 
Mark,  1 

50  k  51  Yict.  c  29  (Margarine  Act,  1887),  a  «— 
Bee  Adulteration,  1 

50  k  51  Yiot.  o  30  (Settled  Land  Act,  1887),ai  i,f 
— See  Settlement,  12,  13 

50  k  51  Yict.  0  33  (Land  Law,  Xraland,  Act,  IB^n^i,  i 
1 — See  Landlord  and  Tenant  (Ireland).  9.  IC  .  <4, 
Landlord  AND  Tenant  (Ireland),  11 :  8  7,  La*  -^ 
AND  Tenant  (Ireland),  17,  18  :  a  30,  LANDLORii  a*? 
Tenant  (Irbland),  2 

50  k  51  Yict.  0  46  (Truck  Act,  1887),  as  2,  5— See 
Master  and  Servant,  9 

50  k  51  Yict.  o  55  (Sheriffs  Act,  1887),  a  14-See 
Attachicbnt,  5  :  a  20,  Sheriff,  1,  2 

50  &  51  Yict.  0  66  (Bankruptcy  Discharge  sod 
Closure  Act,  1887),  a  2— See  Bankruvtcz,  14 

50  k  51  Yiot.  0  73  (Copjhold  Act,  1887),  sa  16, 42 
—See  Copyhold,  1 

51  &  52  Yiot.  o  8  (Customs  and  Inland  BeTenoe 
Act,  1888),  a  4 — See  Hacxnbt  Carbiaor 

51  &  52  Yiot.  o  10  (County  Electora  Act,  1888),  s  2 
— See  Election  Law,  1 ;  a  7,  Election  Law,  2 

51  k  52  Yict.  o  41  (Local  GoTernment  Act,  \9SSl 
a  2 — See  Election  Law,  2:  a  11,  Local  GoTBaaniarr, 
7 :  a  28,  Local  Governjcbnt,  6  :  a  30,  Local  Gjnsi- 
ment.  5  :  8  75,  Election  Law,  2 

51  &  52  Yiot.  c  25  (Railway  and  Oanal  Traffio  Act, 
1885),  as  1,  8— See  Railway,  4 

51  &  52  Yict.  c  43  (County  Conrto  Act,  1888),  »  5a 
— See  County  Court,  7a:  8  54,  County  Court,  7s : 
8  57,  County  Court,  8  :  a  65,  County  Ooubt,  11 :  se 
74,  County  Court,  5^7  :  a  75,  CbuHrr  Gou&r,  5  : 
a  84,  CouNfY  Court,  6 :  b  93,  County  Court,  11: 
a  107,  County  Court,  10:  a  116,  Costs,  6:  a  119, 
County  Court,  3;  Practice,  15:  s  120,  Cotott 
Court,  1 :  s  160,  Landlord  and  Tenant,  4:  sI^ 
County  Court,  6 ;  Praotiob,  15 :  a  186,  Oovirr 
Court,  7a,  10 

51  k  52  Yiot.  c  50  (Patents,  Designs,  and  Tisde- 
Marks  Aot,  1888),  s  10— Seo  Trade-Mark,  12, 13 

51  k  52  Yict.  o  51  (Land  Charges  Registratioa 
Act,  1888),  a  4, 10— See  Local  Gh>TBRNXBNT,  11 :  s  14, 
Practice,  38 

51  k  52  Y^ct.  0  52  (Public  Health  Act,  1888),  a  S- 
See  Local  GK>?ERNifENT,  1 

51  &52  Y:ct.o59  (Trustee  Act,  1888),  a  4-See 
TRuaTEE,  6  :  a  5,  Trustbb,  6,  8 

52  k  53  Yict.  c  7  (Cuatoma  and  Inland  Revsoae 
Act,  1889).  a  11— Soe  Stamp,  3 

51  k  52  Yiot.  c  65  (Solioitora  Act,  1883),  as  13,  U 
— See  Solicitor,  13 

52  k  53  Yiot.  o  32  (Trust  In?e»tment  Act,  1889), 
a  3 — See  Building  Society,  4 ;  Charity,  1 :  s  S, 
BuiLDiNo  Society,  4 ;  Charity,  1 :  s  6,  BuiuiDrs 
Society,  4  ;  Charity,  1 :  s  7,  Charity,  1 :  s  », 
Charity,  1 

52  k  53  Yict.  o  49  (Arbitration  Act,  1889),  s  4- 
See  Arbitration,  6  :  a  12,  Arbitratioii,  4,  7:  fl^t 
Arbitbation,  6  ;  s  27,  Arbiteation,'  4 


[the  end.] 
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